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PRELIMINARY STATEMENT

Citations to the record are designated as “CR.™ Citations to the transcrpt of the
hearing on the Motion to Dismiss are designated ag “Tr.,” while citations to the transcript
of the hearing on the Motion for Reconsideration are designated as “MFR Tr.” Citations
to Appellant’s Appendix are designated as "App.”

References to " Appellant™ or “Mike™ mean Appellant Michael A. Gibson,
References to “Greg™ mean Appellee Greg Gibson, while references to “Joan™ mean
Appelles Joan Gibson.  The “Gibson Appellees™ refers collectively 1o Greg and Joan,
References to “GFLP™ or the “Partnership™ means Appellee Gibson Family Limited
Partnership. “Ronayne™ refers collectively to Appellees Robert Ronayne and Ronavne
Law Office, P.C. Finally, references to the “Appellees™ collectively refers to Greg, Joan,
GFLE mnd Ronayne.

IRISDICTIG

Mike appeals from the Order and Judgment entered and noticed on March 26,
2025, and the Order Denving Motion for Reconsideration entered April 17, 2025, and
noticed on April 23, 2025, The Notice of Appeal was filed on April 25, 2025, On May
15, 2025, the Order and Judgment was amended by the Clerk of Courts to insert costs.
The Amended Notice of Appeal was filed on June 13, 2025, to specify that Michael also

appeals from the amended Order and JTudgment,



STATEMENT OF LEGAL Is5UES

1. The Circuit Court Erred by Failing to Make Sufficient Findings of Fact and
Conclusions of Law Before Entering a Judgment of Dismissal under SIMCL 15-6-
41(h).

The circuit court erred by failing to make the requisite findings necessary to grant a
motion to dismiss for discovery vielations, in¢luding the alleged discovery conduct.
whether the physician-patient privilege was adequately mvoked and/or waived, and
what provision of Chapter 15-6 was violated md how.

SDCL 15-6-41(b)
SDCL 15-6-52(x)
Sarenson v, Rickman, 486 N.'W.2d 259, 261 (8.1, 1992)

2. The Circuit Court Erred by Granting the Gibson Family Limited Partnership’s
Motion to IDNMsmiss and in Denying Michael Gibson's Motion for Reconsideration.

The circuit court erred by granting the Motion to Dismiss under SDCL 15-6-41(b)
because the subject subpoenas duces tecum For medical records did not vielate SDCL
Chapter 15-6. The subpoenas were served in compliance 8DCL 15-6-43(h), sought
mformation which was relevant or reasonablv caleulated to lead to admissible
evidence. and the physician-patient privilege was waived and not sufficiently invoked.

. SDCL 19-2-3
Muotier of Estate of Tank, 2020 8.13. 2, 938 N.W .24 449
Moynard v. Heeren, 1997 5.1, 60, 363 N.W.2d B30
Hollow Horn v. Firstcomp fnswrance Company, 3:17-CV-05016-JLV, 2020
WL 6391306 (IS, I May 4, 2020)

Altermatively, the circuit court erred in determining that dismissal was an appropriate
sanclion for any alleged discovery violations because the evidence applied to the
requisite factors require a less severe sanction or no sanction at all.

= SDCL 15-6-41(b)

o CHson v, Huron Reg Med, Ctr,, Ine, 2025 8.1, 34, — N.W.2d —
Dheellev v, Hwzenga, 2003 5.1, 84, 667 NW. 2d 644

Vi



STATEMENT OF THE CASE

The underlyving lawsuit centered around the operations of GFLP and the Gibsot
Appellees” purchase of GFLE on September 12, 2022 (the “Dispured Transaction™).
GFLP s owned by Delores Gibson (“Dedores™) and her sons, Mike and Greg. (CR1349),
Delores owned E.4% of GFLP as its general partner, while Mike and Greg each owned
45.8% as limuted partmers. fd Ronayne, as GFLPs attomey. facihitated the Disputed
Tranzaction.

Mike alleged that the Gibson Appellees exercised undue influence over Delores
which nfluence allowed Greg to covertly control GFLP—without disclosing Delores”
declining health to Mike—and to consummate the Disputed Transaction, (CR29-30).
Mike sought rescission of the Disputed Transaction and damages for tortious interference
with a business expectancy. (CR33-34). Mike alzo alleged Greg was liable to GFLEP for
breaches of fiduciary duty for transacting with GFLP for less than fair market value and
for usurpation of corporate opportunities, among other allegations of self-dealing. Jd
Finally, Mike alleged Ronayne was liable for aiding and abetting Greg’s breaches of
fiduciary duty and for breaching duties he owed to Mike., (CR30-31)

hlike now respectfully requests this Court reverse the circuit count’s orders
denying Mike’s Motion to Reconsider and granting GFLP = Motion to Dismiss for
alleged violations of Chapter 135-6 because the subject subpoenas duces tecum for
Delores” medical records did not violate Chapter 15-6 because the phvsician-paient
privilege was waived. Alternatively, dismissal was not an appropriate sanction under the

factor-hased test adopied by this Court. The judgment of dismissal should be dismissed.



L FacruarL BACKGROUND

At all times relevant hereto. Delores had ischemic cardiomyopathy. dementia. and
anxiety, among other conditions, (App.00038-00066). According 10 LeeAnn Swenson
(“Leednn™). Delores” daughter, Delores suffered a “significant heart attack™ i 2018 that
befi her im the intensive care unil For a “substantial period of time™ and resulted in her
needing a defibnllator. {App.00061). Subsequently, Delores was isolated to her home n
2020 during the COVID-19 pandemic. fd. “[S]he no longer drove and no longer went
out i public to get groceries and attend public gatherings,™ [d.

During this time, discussions began concerning GFLPs dissolution and
digposition of GFLPs real property, referred to herein ag Tracts 1-6. (CR19, 70, 539),
These discussions occurred primanily through a combination of attorneys Shawn Nichols
{(“Nickols™), who represented Mike, Roger Damgaard, who represented the Gibson
Appellees, Ed Evans (" Evans™), who historically represented Delores personally, and
Ronayne, who represented GFLE. (CR1643-5T7)

In early 2020, an appraisal was completed for Tract 5. (CR22-23. 71} On
March 9, 2020, Evans e-mailed the Gibson Appellees directly advising he thought “it
might be better it [Ronayne] handle[d]” their “potential purchase™ of Tract 5 because: (1)
“he 15 the lawyer for [GFLPL™ (2) “he obtained the appraizal;” and (3) “if this matter ever
ended up in court again, 1 assume [Delores] would prefer that [ be the tnal lawyer
handling the litization and [Ronayme] could be the witness[ |” (CR1643.44). Evans also
asked, “do you want me to send a letter to [Delores] explaming the situation ™ Jd

Subsequently. a second appraisal was completed on Tracts 1-6 on September 30,
2020, wherein the valuation for Tract 8 varied from the first appraisal, (CR22-23, 1353).

Mike alleged he was nod aware of the 2020 apprasals until after they occurred and has
2



asserted the land was artificially devalued due 1o irmegulanities in method of appraisal and
because Greg provided mmaccurate information 1o the appraser. [l (CR2I0-22, 1353).
Greg had béen leasing multiple tracts from GFLP, including Tract 3,

During 2021, Mike and Greg, through Nichols, Evans, and Ronayne, exchanged
proposals for the distribution of the six tracts, but they disagreed on valuations due to
Mike's objections to using the 2020 appraisals. (CR1643-37) On June 18, 2021, Evans
sent an e-mail to the Gibson Appellees and Ronavne summanizing a conversation he had
with Nichols conceming Tract 6, writing, in part:

[Mike] should either let Greg have [Tract 6] for the appraised value or he

should pay the $1.6 million. Having said that. it does appear to me that the

appraised value of Tract 6 is very conservative, It 12 not much higher than

the assessed value, Our options include:

= Agresing to sell Tract 6 and distnbute the proceeds as a part of the

digsolution:

* Have Mike spend the monev to obtain his ovwn appraisal, or

* Mutually agree on a thard party to place a value on Tract & based on

submissions by Mike and us.

Gireg, if you truly don't care if vou own Tract 6, the first oplion may be the

best. The second option is not preferred because Mike will get an inflaed

appraisal, The third option is less attractive because it places the [s=sue In

the hands of a third party.

As we also discussed. we can attempt to resolve this matter through

negotiations. The real 1ssue is how strong yvour interest is in retaining Tract

6,

{(CR1645-46). Ronayne responded. in part, “Great work, Ed. Thanks for domg this. [
did think that the risk of Itigation would move Mike more than I could, Well done.™ Jdd

Om June 22, 2021, Evans e-mailed Nichols requesting Mike's “hest offer for Tract

6. Delores can then make an mformed decision as to the value of the fract as a part of any

diggolution,” {CR1647), Evans also advised, “[p]lease do not have Mike contact Delores

as o part of these negotiations, She and [GFLP) are represented by counsel and all
3



communications on any issue relating o [GFLP] should be directed 1o Rob Ronayne or
me or both of us.” Jd. Counsel continued negotiations over property distribution through
the end of 2021, with Mike requesting a “mutually agreed upon appraiser” on December
13, 2021, but no agreements were reached. (CRIG648-5T)

“After the concerns about COVID lessened.” LeeAnn did not allow Delores to
drive because “it was [not] safe for her to do s0.” (App.0D062). LeeAnn and Joan helped
“zet | Delores] 1o every function she wanted to goto.” Jd.  In or around this time, the
Cribson Appellees were also working on documents that would provide Greg and their
entity, Champayven Ranch, with an option to purchase their leased GFLP land. On March
24, 2022, Roger Damgaard e-mailed Ronavne asking about what would happen if
GFLP's general partner died or was incapacitated:

If the General Partner dies or i incapacitated, who has the authority to value

the real estate for purposes of exercising the option [under the lease|? Right

now the General Partner/Lessor has the exclusive right to value the property

For purposes of the option. General Pariner’s personal representative or heirs

would have the right to assume the General Partner’s partnership interest |

CAm | right? Does the Limited Partnership Agreement change anytling?

What can be done 1o protect Greg’s (Lessee and optionor) exposure?
(CRT36-5T). Ronayne responded:

If the general partner is incapacitated or dies the limited partners can elect

anew general partner. The p.r. could vote what was the general partnership

interest [sic|. B, to elect 4 new peneral pariner there neads toa 93% super

majority. Not a “peat” result in this case. Exercising the option sooner
rather than later would protect Greg.  Perhaps you would propose the
changes you are suggesting in the lease. We need to get that in place.
fd Om Apnl 19, 2022, a "Lease and Agreement”™ prepared by Ronayvne was executed by
Delores, which document granted Greg and Champaven Ranch an “exclusive oplion o
purchase™ the leased land. (CR1990-97). The purchase price was to be set from an

appraisal performed by an appraiser “selected by [GFLP] in s exclusive discretion.™ fd



During this time, LeeAnn noticed that Delores was “losing weight and that
cooking was becoming harder for her.” (App.00062). Approximatelv two months later,
Delores moved mto assisted living, f& On July 19, 2022, Delores signed a Power of
Attorney naiming Greg and LeeAnn as her attomeys-in-fact. (CR1359-60, 2376-77).
When Mike visited Delores at assisted hiving, she told him about how she was having
progressive difficulties both seeing and hearmg. (CR1902)

Also in July, a third appraisal on Tracts 1-6 was completed which varied widely
from the 2020 appraisals. (CR23, 545 In August of 2022, Ronayne informed Mike that
Greg wanted to purchase three of the tracts for their newly appraised amount. (CR24,
73). Michols, Ronayvne, and Evans discussed the matter on September ¥, 2022,
{CR2391). Mike alleged Nichols was told “Delores desired 1o sell land to Greg," but
that “no deal had be[en] reached” and Mike “understood future dealing would be
transparent going forward before any land was sold.” /&, Ronayne alleged he and Evans
mformed Nichols of an “impending land sale.™ {CR323_ 1354

On September 21, 2022, Mike offered to purchase the three tracts for $350,000
more than Greg. (CR24-26, 1354). However. the land was sold 1o the Gibson Appelless
for $2.95 million on September 12, 2022, which Mike alleges he was unaware of.
(CR1661-68) Ronavne drafted the purchase agreement. and the Gibson Appellees paid
hum tor “lus closing agent services.” (CR1360). Delores signed the closing documents
while infected with COVID-19, according to Joan, (CR23E7). Ronayne notanzed her
signature remotely, (CR1662, 1664). Mike did not receive these documents until
October 28, 2022, (CR25. 521).

In May of 2023, Delores “fell and broke her hip,” necessitating surgerv, a four-

day hospital stay, and mpatient rehabilitation. (App 00062} Afer recovering, Delores
5



switched rooms at assisted living to be “closer (o activities™ becanse “the walk for her
was oo long.” fd. Delores also “needed more care and assistance with her daily
activities,” fd. “She would have trouble remembering where her room was and became
more agitated easier. She bepan to have msues with the staft and became very irritable.
She expressed 1o |LeeAnn] that she was scared 10 be alone and developed trust issues.”
Id. Delores” dementia “progressed considerably™ by September of 2023, and she moved
to & memory care unit in October. fal Once there, Delores “hecame more agitated and
did mot know where she was, 8he was frightened, confused and wanted to leave.”™ [d
She was prescribed with an anti-psyvehotic medication af that time. Jd

Dizcussions concerning GELP s dissolution continuad during 2023, On
September 28, 2023, Evans sent Nichols a proposed distribution of GFLP's remaining
assets prepared by Schwan Financial Group (“SFGT), and subsequently advised that if he
did mot hear anything by October 12, 2023, “we will commence planning for a
distribution of the assets on the December 31, 2023 termination date.™ (CR1687-88)
On October 5. 2023, Nichols requested additional informaiion, including GFLPs bank
and financial statements, and indicated that he thought GFLPs termination date was later
than December 31, 2023, (CR1686). Ultimately, no agreement was reached, and Mike
commenced this lawsuit on November 27, 2023, (CR2).

Between January of 2024 and August of 2024, Lee Amn noticed a “sigmificant™
decline in Delores” health:

She no lomger dresses herself. She cannot use a phone, operate the TV,

brush her teeth, or put in her hearing ards. She also experiences incontinence

issues, There are times that mom does not recognize where she is and there
hiave been a few times where she does not recognize my husband,



(App.00064). On May 13, 2024, Delores signed a “Delegation of Authority by General
Partner.” which delegated her authority in GFLE to Lee Ann and retained Evans. Haigh &
Amde 1o represent GFLEP in thes lawswl. [ (CR717). Delores passed away on May |,
20235, after the Notice of Appeal was filed.

B. PROCEDURAL HISTORY

Al the tral court level, Mike was represented by Grant Alvine (“Abvine™) and Pro
Hae Fice attormey Paul Sortland (“Sertfand™). (CRE3I-ET). Early motions to dismiss
from Ronayne, (CR43), and the Gibson Appellees, {(CRO0), and Mike's Application to
Appoint a Receiver for GFLP. (CR12%). were denied by the Honorable Carmen Means on
March 26, 2024, (CR512-13, 674),  After Delores zigned the Delegation of Authority,
GFLP filed its Answer on May 20, 2024, (CR336-49)

On May 7. 2024, Sortland e-mailed Alvine copies of draft subpoenas secking
fimancial and property records from mine parties, one of which was 8FG. (App.00{51-
00032). Sortland asked Alvine “to review [the subpoenas], and if appropriate, serve them
through the file system to opposing counsel.™ Jd. Alvine advised. “[once served we will
file [the subposnas] and serve opposing counsel m sufficient time so they can file any
motion to guash.” (App.000533). The subpoenas were served between May 13-20, 2024,
(CR589-597), The deadline for compliance was June 1, 2024, (CR551-587).

O May 29, 2024, SF(Gs attomey called Alvine about the subpoena and tollowed
up with an e-mail providing, m pant: "SDCL 15-6-45(B) has & pre-service requirement .
. T understand that this was not done, and that vou will now be doing it. Send us 2 copy
and then a new subpoena with an admission of service and | will have it signed for you.™

{App.(NO54-00055). Alvine sent an e-mail to Sortland about this, writing, in part;



pursuant o SDCL 15-6-45(b) we are now required o send a Notice and

copy of the Subpoena to all opposing parties before we send out the

subpoena Duces Tecum. Simce we have already received numerous

Admuissions of Service | was going to send an email out to the parties that

l-net vou-did not comply with 13-6-43(h) and if they want [ can send out a

Notice with Subpoena and reserve all the Subpoena's with Admission of

Service again. However if they are not going to be moving to Quash the

subpoena it seems meaningless to do. If the parties wave that we can just

proceed ahead. [f they don't 1 will take care of remedving myv mistake. |

apologize for this and will inform the parties my habits are hard to break,
{App.000356). The subpoenas and their retumns of service were filed on May 30, 2024,
{(CR550-597), Mike's attomeys also leamed the subpocnas were missing statutorily
required texl. These issues were rectified upon counsel leammg of the same and all
subsequent subpoenas did not have the sume issues. (CR738, 777-90, 791-818, 947-50,
OF7-63, 1157-1226).

On Jaly 1, 2024, GFLP moved to quash the May 2024 subpoenas or, alternatively.
that the 8FG subpoena “be quashed in part to prohibit production of [Delores’| personal
financial and health records.”™ (CRA02Z). Addinonally, GFLP requested a protective order
prohibiting “discovery of [Delores™] personal financial and medical records.” /d. GFLP
did not =et the motion for a hearing. (CR1227),

Om August 9, 2024, Mike's attormeys filed a NMotice of Deposition for Delores.
(CRoY5-08), On August 23, 2024, Delores “fell again and broke her shoulder,™
{App.00064Y. The same dav, Evans sent a letter from Delores” doctor, Dir. Sarah
Reitfenberger, “regarding the health risk of her being deposed™ to Sortland and asked
whether he still imtended to depose her, (App. 05T), The next day, GFLP filed a
Motion for Protective Order, along with Dr. Reiffenberger 's letier. a letter from Lee

Hendricks, PsvD, and LeeAnn’s affidavit, which discuzsed Delores” dementia. ischemic

cardiomyopathy, and anxiety, amongst other information. (CR699): (App 0003E-0006T).



GFLP filed a Notice of Hearing on September 16, 2024, but the motion was never heard
because Mike did not further pursue Delores’ deposition after that time. (CR735).

Om September 19, 2024, Mike's atomeys filed Notices of Depositions Tor Dr.
Reittenberger and Dr. Hendricks for October 21, 2024, which both contained instrictions
for the deponents to bring all documents “relied upon in rendering [their] opinions
regarding Delores™ in their above-mentioned letters. (CRT37-45). Mike™s attorneys Hiled
a subpoena for Dr. Reiffenberger on October 15, 2024, requesting the same information
as Schedule A, (CRT5E-61), Depositions, however, were later rescheduled to November
19-20, 2024, and D, ReitTenberger’s deposition was ultimately never laken.

Om November 15, 2024, Mike's attorevs filed subpoenas for Dr. Reittenberzer,
Dr. Hendricks, Sanford Health, and Prairie Lakes Hospital and two of its clinics
{collectively, “PLHS™) requesting Delores™ medical records from 2018 to 2024,

{App. 0001700040 Dr. Hendncks and D, Reiffenberger’s comphiance deadline was
the date of their depositions, while the others were December 6, 2024, Jd These
subpoenas were served on November 18, 2024, (App. 00045-00}50), On the same day,
GFLP filed a Motion to Quash, requested a protective order, and informed Dr. Hendricks
of its motions, (CRE19) (App. 000T70),

Dr. Hendricks was deposed on November 19, 2024, during which he would only
testify about the letter he authored tor GFLP. (CR2444-62) Afterwards, Sortland e-
mailed Evans asking about a protective order for Delores” medical records, explaining:

I think it's obvious that her history of treatment for dementia is at issue in

this case. However, because most anything, particularly matiers such as falls

and serious treatments such as the MRI suffered by [Delores], can also

exacerbate dementia, that we should be entitled to see all the medical
records for the time period, 2013 to present



(App.00072). Evans responded, “T will visit with Le Ann and Delores and propose
sometime [sic]. But I will not be able to do o until next week. Do vou want to postpone
depo of Dr, ReifTenberzer until I propose somethimg?” [d. Sortland agreed; however,
Evans never further communicated about the matter. fd. On December 2, 2024, Sortland
semt all defense counsel a proposed “stipulation for use of evidence obfained Ffrom
medical records of [Delores]” and draft Second Amended Complant to mgquire about
stipulating for leave to amend. (App O00T75-00KI79).  Detense counsel did sign the
stipulation or otherwise propose an alternative solution, [fd

Meanwhile, Jodi LeBlanc, a Health Information Specialist for PLHS, had sent the
MNovember 15, 2024, subpoena to PLHS s Director of Quality Risk Management, Chaef
Nursing Officer, and Director of Health Information Management “for review and
authorization to process and release requested records.”™ {App. 00084, “Once |LeBlanc]
received authorization, [she] prepared the medical records and balls that were requested in
the subpoena.™ fd On December 2, 2024, LeBlane called Sortland’s office to ask about
sending the records through Dropbox. [d. She spoke with Sortland’s secretary who sent
LeBlanc an e-mail at 4:42pm stating: “please find a Dropbox link which vou can click on
and copy and paste the materials into the Dropbox file. Let me know il vou have any
issue placing materials into the Dropbox link.™ (App. 0913, LeBlanc respond at
4:4dpm, “Thank vou! Received. [ will work on dropping the information tomorrow and 1
will email you once complete].]™ Jd

LeBlanc subsequently discussed altemative methods for sending the records with
Sortland’s secretary afier she was unable to upload the records to DropBox. (App. 00091,
LeBlanc alleged Sortland s secretary “informed [her] that all parties would have access to

the records because they were working together™ during these discussions. Jd. PLHS
10



sent the medical records to Sortlind’s seoretary on December 3, 2024, vin secure link.
{(App.00092-00093). LeBlane alleged she relied on Sortland to “provide requests
approved by judicial processes™ and no one “informed|ed] [her] that anyone had
objected[.]” (App.00084-00085). Sortland never communicated with LeBlane and
averred that he did not believe his secretary “did anvthing other than comply with Ms.
LeBlane’s requests.” (App 00089).

On December 26, 2024, Sortland sent the PLHS medical records to defense
coumsel and a copy of a Motion to Amend and Second Amended Complaint, writing:
“Ip]lease let me know if vou will all consent to the Second Amended Complaint . | . If we
do not reach an agreement, | will need to schedule a motion.” (App. O00E0-00082),
Sortland did not receive a response. (CREST). The Motion te Amend was filed on
Jamnuary 3, 2025, (CRES7-83).

Om January 6, 2025, Mike's attomeys filed a subpocna requesting Delores”
medical records from 2018 to 2024 from Dr. Hendrcks. (App.00041-00044). The
subpoena was served on January £, 2025, and the deadline for compliance was January
14, 2025 (App.00072). GFLP's antorneys e-mailed Dr. Hendricks the same day
mdicating their mtent to object. Jd (1 am bringing this to your attention . . . to ensure
that no records are produced until the Court has had an opportunity to rule on the pending
{and forthcoming)” motions ). On January 10, 2025, GFLP filed a Motion to Quash.
requested a protective order, and filed a notice of hearing for this motion, (CR951-53),

Om January 17, 2025, GFLP filed a Motion to ismiss pursuant to 8DCL 15-6-
41{h) tor alleged discovery violations. (CR964). Boiled down. the motion clammed
Sortland violated either SDCL 15-06-45(h), HIPAA, the physician-patient privilege, and./or

the Rules of Prolessional Conduct by: (1) serving subpoenas Ffor medical records; (2)
11



receiving the PLHS medical records: and (3) not providing advance notice of the May
2024 subpoenas for Hinancial business records. (CR975). On Januaty 24, 2025, GFLP
filed a Motice of Hearing for this Motion and itz Motion{s) to Quash and for Protective
Onder{s) filed on July 1, 2024, and November 18, 2024, (App. 00094-00096). Various
“joinders™ in the Motion to Dismiss and Motion(s) to Quash were filed, (CR1232, 1337-
42, 1320). Om February 23, 2023, the Gibson Appellees filed a Motion to Quash certain
subpoenas seeking financial/business records. (CR1337),

Om February 25, 2025, Mike's attorneys filed a Motion to Disqualifvy GFLPs
counsel due to Evans” representation of Delores and personal knowledge of the Disputed
Transaction, (CE2389.90), and a Motion for 8FG to Disgorge Fees and Expenszes Paid in
relation to the subpoena production, (CR1519, 1329-38)

In total, the following motions were noticed to be heard by Judge Means on
March 11, 2025

{1y GFLP's Motion to Quash and for Protective Order (07/01/2024);

{21 GFLP's Motion to Quash and for Protective Order (11/182024);

{3) Mike’s Motion to Amend Pleadings (01/03/2025);

{4) GFLP'= Motion to Dizmiss ((1/17/2025);

{3) 5FGs Joinder in Motion for Discovery Relief (02182023,

(6) Mike's Motion to Disqualify (027232025 )

{71 Mike’s Motion to Disgorge (02/25/2025), and

{8) The Gibson Appellzes” Motion to Uuash (02/25/ 2025,
Al the hearing, the circurt court only considered GFLP's Motion to Dismiss, which 11
grated. and demed all other motions as moot. (App 00HN-00R3). The circuit court did
not enter wrtten findings, and the verbal mling did not parficulanze the conduct at 1ssue
or the law violated. Tr. 27-28. However. it appeared the legal conclusions were relegated
to the physician-patient privilege:

while [ hear what vou're saving that you think you've got a greal case, 1 look
af this case as you blatantly and m bad faith disregarded the rules that are n

12



place and the statutes that are in place to protect privileged and private
medical records and that after vou did so vou did take a no harm no foul
approach to it. Doesn™t matter that they objected, I just assumed everything
was okay and | got these records anvway,

Tr. 27:6-13. As it pertams to the sanction, the circuit court concluded Sortland would

continue 1o “abuse the mules™ without dismissal:

When I listen to your response and | Tisten to the shuse of discovery that s
occurred here I cant think of any way 1o be assured that vou aren't gomng 1o
engage in this kind of conduct again other than 1o dismiss this case because
vou have no remorse for what vou did, the fact that veu apologized to me
here in open courl means nothing to me. You would do this again in a
heartheat, Your manner here in the courtroom, the words that you used in
vour slibmissions all lead me 1o believe that if you are given the opporiunily
to abuse the rules agaim you will and vou will say that it i just because vou
watit to advocate for vour client and vou lost sight of evervthing else.

Tr. 27:14-24. Additionally, the caout court found depriving Mike of his day in court was

outweighed by previous litigation between the parties:

I am very loathed to dismiss actions and to strip parties of their nght to have
things lingated because of ermrors by their counsel, bt when 1 weigh that
risk agamst the idea that there have already been previous litigations with
this family and with these exact same people, T have less of a concern that 1
am stripping |Mike] of some inherent right that he has to move this case
forward.

Tr. 28:3-13. The Notice of Entry of Order and Judgment was filed on March 26, 2025,

(CR2427).

Om April 2, 2025, attomey Mark Welter filed a Motion for Reconsideration on

Mike's behalf. (CR2443-44). At the hearing on April 15, 2023, the circuit court noted it

believed Mike was somehow behind Sortland s alleged procedural errors;

even though [ didn't make a finding about this. [ was struck in the pleadings
by Mr. Sorland's very odd world view that if’ you aren’t with [Mike] vou
must be with Greg Gibson or against [Mike] . . . Now, | don’t know where
Mr. Sortland would get the basis to make a submission like that, but the only
hazis [ can think of unless Mr, Soriland suffers from some sort of mental
illness, is that he gets that from his client]. ]

13



MFR Tr. 23:5-1% The court further stated:

I said that lawyers need to stand a8 4 gatekeeper agamst overZzealous clients

and I can't find any other basis for why Mr. Sortland would have this world

view than he got it from his chient and he was not baing that gatekeeper and

50 he was doing what s client wanted without sayving to himself or 1o

anvong élse mavbe I should take a breath here and mavbe I shouldn't just

ignore the idea that the Court needs 1o act on a motion to quash. To me. all

of that had to come from [Mike] unless vou have some other basis for why

vou think Mr. Sortland was hehaving the way he was,
MFR Tr. 24:10-19. Welter disagreed: “T don't think that came from the client . . . strategy
matters are really for the attorney not the chient and, vou know, [Mike] didn 1 write the brief
and didn’t come argue this[ " MFR Tr. 24:20-6. The court verbally denied the motion and
Notice of Entry of Order was liled on April 23, 2025, (CR2568).

Mike timely led has Notice of Appeal on April 23, 2025, Subsequently, Sortland,
withdrew on Alav 9, 2025, and Alvine filed a Motion to Withdraw on Julv 18 2025,
{App OO TOZ-00103),

ARGUANENT

FACT ANDCONCLUSIONS OF LAW,

SDCL 15-6-41(b) provides a circut court with the “power to grant a molion 1o
dismiss a pleading when the pleader has failed 1o comply with the rules of civil procedure
(8DCL ¢h, 15-6) or failed to comply with any order of the circuit court.”™ S0, Croes
Feurily Tr. v. Small Bus. Adela., 446 NW.2d 535, 57 (8.1, 1989). The court™s findmngs of
Fact are reviewed under the “clearly erroneous” standard and “[t]he conclusions of law
are reviewed under the usual “in error as a matter of law."™ Hefel v Hareld J. Westin &
Azzociores, Ine., 329 N.W.2d 624, 626 (5.1 1983) (internal citation omitted).

In entering a judgment under Rule 41(h), the court is required to enter findings

and conclusioms m accordance with SIDCL 13-6-32{a), which states, in part:
14



the court shall, unless waived as provided in § 15-6-32(b), find the facts

specially and stale separately its conclusions of law thereon, and judgment

shall be entered pursuant to § 15-6-58 .., It will be sufficient if the findings

of fact and conclusions of law are stated orally and recorded in open court

following the close of the evidénce, or appear in an opinion or mémorandum

of decision filed by the court, Altlematively, the court may direct counsel

for the prevailimg party to prepare findings].]

O amotion to dismiss for violations of Chapter 15-6, the court would, at a minimum,
need to make findings concerming the conduct grving rise 1o the motion, whether such
corduct violated Chapter 15-6, and whether dismissal is an appropriaie sanction, See
EH. Croes Family, 446 N.W.2d at 57 (explaining Rule 41{h) gives the court “power 1o
grant a motion to dismiss a pleading when the pleader has Failed to comply with the rules
of ¢ivil procedure™), Dudley v, Hzenga, 2003 8.0, B4, 9 15, 667 N.W.2d 644, 649
{identifying factors for determining the appropriate sanction).

Here, the circuit court did not enter written findings before entering the judgment,
but relied on its verbal muling given at the conclusion of the hearing.  As to the threshold
guestion of whether Chapter 15-6 was violated, the court did not “specially™ {ind any
facts, but conclusively stated Sortland “blatantly and i bad faith disregarded the rules
that are in place and the statutes are in place o protect privileged and private medical
records[.]” Tr. 26:24-28:15. This statement assumes the requested medical records were
protected from disclosure by the physician-patient privilege, but the court did not
specially make any findings concermng those records nor apply such findings to the law.
In fact, the circuit court denied the relevam motionis) to quash as moot and did not
review any of the records, See State v. Karfen, 1999 8.0 12, 146, 589 N.W.2d 594, 603
{holding defendant was entitled to in camera review of witness™ counseling records

hecause there was a “reazonable probability that the records may contain material

evidence™)L
15



Even assuming. arguendo. the physician-patient privilege apphied. the circuit
court did not make any findings as to how and what provision of Chapter 15-6 was
violated. Was it the act of simply serving the subpoenas, the act of receiving records, or
both? This Court has “held on numerous occasions that it 18 the trial court's duty to make
required findmngs of fact. and that failure to do so constitutes reversible error.”™ Sovrenson
v Rickman, 486 N.W.2d 259, 261 (S.D. 1992) {citing Hetkkila v Carver, 416 NW.2d 591
(8.0 1987)) (citations omitled). Because the circuit court’s verbal ruling is msufTicient
to support the dismissal of this lawsuit, this Court should vacate the judgment and
remand for further proceedings.

1.

Hefore the circurt court could determine dismissal was an appropriate sanction

under Rule 41(b), it had to first determine that Chapter 15-6 was violated. See 8DCL 15-
G=-41(b). GFLP alleged SDCL 13-6-45(h) was violated becanse the subpoenas sought
medical records that GFLP claimed were protected from disclosure by the physician-
patient privilege or HIPAA and because PLHS produced records to Sortland s office after
GFLP filed an objection. (CR977-75)." The circuit court's determination a privilege
applied, and that “statutes” and “mules” were violated are conclusions of law reviewed de
novo, See Wefel, 329 N W.2d at 626.

Al party seeking to modify or quash such a subpoena has the burden of proving
the necessity of dong so." Phipps Bros. Inc v, Nelson's O & Cas, Inc., 308 NW.2d

BE3 (5.D. 1993). Rule 43(b) provides, in pertinent part:

GFLE also claimed Soriland violated the Rules of Professional Conduct. but the cireuit
court did not emter any findings on the issue. See Tr. 27:6-28:15,
16



A subpoena may command the person to whom it 18 directed 1o produce the

books, papers, documents, or tangible things designated therein . . . . Before

a subpoena commanding the production of documentary evidence is served

on the person to whom it 1s directed. a notice and copv of the subpoena must

be served on each party 1o the matter pending. The court, upon motion made

promptly and in any event at or before the time specified i the subpocna

for compliance therewith, may:

(1) Quash or modify the subpoena if it 18 uireasenable and oppressive; or

(2) Condition denial of the motion upon the advancement by the person

i whose behalf the subpoena is issued of the reasonable cost of producing

the books, papers, documents, or tangible things.,
Furthermore, “the scope of discovery is broad under 8DCL 15-6-260h)." Marter of Estate
af Jones, 2022 8.1, 9.9 26, 970 NW.2d 520, 529, Tt includes “discovery regarding any
matter, not privileged, which is relevant to the subject matter involved in the pending
action[.|" SDCL 13-6-26(b). “The physician-patient privilege, codified in SDCL 19-19-
S03(h), protects a physician-patient’s “confidential commumications made for the purpose
of diagnosis or treatment.™ Wipfv. Alrstiel, 2006 5.1, 97, 9 7, 888 N.W.2d 794, 792.
Among other exceptions, the privilege is waived for purposes of discovery “when the
physical or menial health of any person is in issue” in a civil action. SDCL 19-2-3, This
waver 1% “narrow in scope, closely tallored 1o the time period or subject matter of the
clam.” [fd

The cireuit court erred by granting the Motion to Dismiss under Rule 41(h)
becanse Mike’s counsel did not violate Rule 45(b), and the physician-patient privilege
was waived under SDCL 19-2-3 because Delores” physical and mental health was al

msue, Therefore, Mike respectfully requests this Court vacate the judgment of dismissal

and remandd for further proceedings.
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A. The subpoenas for Medical Records were Served in Complianee with Rule
45(b).

Rule 45(b) requires subpoenas be served on the parties to the lawsuit betore they
are servied on mtended recipients. Mike's attornevs satisfied this requirement for all of
the subpoenas that requested medical records.” The subject subpoenas were filed on
November 15, 2024, (App.00017-00040), which filings constituted service on the parties
Lo the litigation. See SDCT. 15-6-3(b) 2} (“all documents filed with the court
electronically . . . are presumed served upon all attormevs of record™). The subpoenas
were nol served on the healtheare providers until three days later on November 18, 2024,
(App.00045-00050). GFLP filed its Motion to Quash on the same day. prior 1o the
deadhnes for compliance, (CRE19-834). Accordingly, the subpoenas satished Rule
45(b)y’s pre-service requirement.

Rule 45(b) was also not violated simply because the subpoenas sought medical
records. Such information was relevant or reasonably calculated to lead to the discovery
of admissible evidence. See SDCL 13-6-26(b). In the lawsuit. Mike alleged the Gibson
Appellees covertly controlled GFLP's operations in and around 2019 to 20024 and
comsummated the Disputed Transaction in 2022 by unduly mfluencing Delores. (CR28-
34y The first element of undue influence is susceptibility, which may be. and usually 15,
satisfied through medical evidence. Matter of Estate gf Toank, 2020 5.1, 2, 9% 37-3%8, 918

NoW.2d 449 460 (referencing doctor’s opmion that decedent’s “dementia would have

* Mike's counsel conceded the first sci of subpoenas, which did not seck medical records,
served in the case did not comply with the pre-service requirement and statuton by required
text was inadvertently omitted. Tr. 24:10. Both mistakes were rectified once counsel
leamed of it. fd These izsues, however, did not 2erve as the basis for the dismiszal, which
concerned “statutes™ and “rules™ that “protect privileged and private medical records.™ Tr,
2T:6-13.
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made him more susceptible o manipulation and influence by others™). For example, this
Court has previously found that a question of fact existed on susceptibility because the
decedent had dementia, 7 It was GFLP who offered evidence conceming Delores”
dementia and related symptoms, along with several other major health or life events that
occurred between 2018 throwsh 2024, including a heart attack. anxiety, several falls,
hospitalizations, surgenes, prolonged solation dunng the pandemac, no longer driving,
moving into assisted living, and transitioning to a memory care unit. The subpoenas
sought production of medical records for the same timeframe.

Mot only was the discovery relevant, but the phyvsician-patient privilege was
waived under SDCL 19-2-3 becanse Delores” “physical or mental health |was| at issue,”
as set forth above, See Tank, 2020 5.D. 2,99 37-38, 938 N.W .2d at 460 In fact, other
courts have held the privilege iz waived for the medical records that are relevant to the
undue influence clamm becanse it “tvpically require[s] medical or mental condition
evidence.” fn re Estate of Ashworth, 549 P.3d 1003, 1007 (Colo. 2024y, see also Lemble
v Dimke, 171 NOW.2d 837, 847 (M. 1969) (holding that “justice will be more apt to
result from™ a waiver of the physician-patient privilege by the decedent’s heirs “because
it will aid in reaching the truth as to the existence of festamentary capacity™),
Furthermore, the subpoenas were compliant with the scope of the waiver because the
request for medical records from 2018 to 2024 15 closely talored to the time penod md
nature of both Mike's allegations and Delores” phyvsical and memal ailments giving rise
to the same. Therefore, the medical records were discoverable pursuant to SDCL 15-6-
26(b).

Even assuming, arguendo, there was no waiver, the foregoing facts and law

demonstrate Sortland had a good fath bass for believing it was when the subpoenas were
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served. Simply serving a subpoena for information that is then subsequently determined
to be privileged should not be considered a violation of Chapter 15-6. Otherwisa,
motions o quash will automatically expose attormeys and their clients o sanctions as
extreme as dismissal regardless of whether thev had a good taith, non-frivolous basis to
believe that the discovery was not privileged. This s not the reality reflected by this
Court’s precedent. See Karfen, 1999 8.1, 12.% 46, 589 N.W.2d at 605 {reversing order
gquashing a subpoena for counseling records and remanding for in camera review). Such
a Tule would canse a chilling effect on discovery's purpose to “ohtain evidence for use a
trial Jand] secure information that may lead to admissible evidence at trial.” Eaarup v,
St Paul Fire & Marine Ins., 436 N.W.2d 17, 19 (5.D. 1989,

B. PLHSs Production of Medical Records Did Not Violate Chapter 15-6.

Mike s counsel s receipt of medical records from PLHS did not violate Rule 45(h)
either. As set forth above, the physician-patient pnivilege was waived, This Court has
explained that such waiver “gives the party seeking disclosure an absolure right of access
to the privileged material.” subject only o reasonable restrictions aimed to prevent
disclosure of irrelevant information. Aavaard v, Heeren, 1997 8.1 60,9 13, 563
IN.W.2d B30, 835 {emphasis added). Of course. reasonable restrictions are only placed on
discovery whan an ohjection is properly brought before the court. When that occurs, the
court must “conduct an in camera review of the privileged commumcation to determine
whether the commumication 18 discoverable.™ SDCL 19-2-3. Here, GFLP not only failed
to properly bring its objection before the circunt court prior to the subpoenas’ deadline for
compliance. bt the court seemingly determined all of the medical records were not
dizscoverahle without reviewing them in the first instance,

Ag an imitial matter, GFLP did not have standing to object to the subpoenas or to
20



mvioke the physician-patient privilege. “In general, standing is established by being a
“real party in interest’ and ‘determined by the status of the party seeking reliel.™ Siare v
Relfe, 2013 5,10, 2, 9129, 823 N.W.2d 901, 209 (quoting A rmeldy v. Makengy, 2010 8.1,
20 9 18-19. 791 N.W_2d 645, 653). “The real party i interest requirement for
standing is satisfied if the litigant can show that he personally has suffered some actoal or
threatened injury as a result of the putatively illegal condudd of the [other party].™™ fd
{citation onmitted). While this Court has not considered this exact izzue, the district count
for the district of South Dakota has.

In Hollow Horn v, Firstcomp Insurance Company, the district court determinad
the plaintift did not have standing to challenge subpoenas requesting production of her
adult children's medical records, 5:17-CV-03016-TLV, 2020 WL 6391306, at *2 {D.8.D.
Mav 4, 20200, “Generally, a party to a lawsuit does not have standing to seek to quash a
subpoena directed to a non-party—that power hies with the non-party.” [ (citing
Celoriial Funding Network, Inc. v. Germine Builders, Inc., 326 FR.D. 206, 212 (D.8.1D.
201 8)) (eitations omitted). “However, when the party seeking 1o challenge the subpoena
has a persend right or privilege in the subpoena, an exception has been made.™ [l
{quoting Williams Dev. & Consir., Tne, No. $118-CV-04033-LLP, 2019 WL 6716786, at
F3 (D50 Dec. 110, 2019 (emphasis in original). Applying these rales, the district court
explamed:

it 1% clear that Plamtiff iz attempting to assert the rights of non-parties to the

lawsuit, 1.¢. the medical facilities that are the recipients of the subpoenas

and his adult children. Plaintiff does not have standing to move this court 1o

guash or modify the subpoenas because he has not asserted a personal right

or privilege in the subpoenas.

Id. (emphasis in original ). The court further noted the plaintiff lacked standing to argue

that “the subpoenas seek privileged matenial of g adult children pursuant to South
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Dakota's patient-physician privilege - - . It is not enough for Plaintiff to assert a third-
partv's privilege. rather he only possesses standing to assert a personal right or privilege.”
Fd. {emphasis in original ).

Hallow Hora is consistent with the fact that South Dakota’s physician-patient
privilege may only be clamed by “the patient, [her] guardian or conservator, [] the
persoial representative of a deceased patient,” or the physician “at the tme of the
communication.” SDCL 19-19-503(c). GFLP could not stand in the patient’s shoes to
aszeri the privilege because it is an entity with a legal existence separate from its pariners,
mncluding Delores. Seg, eg., Brever Int'l, Inc v. Great Plains Lugeage Co, 2000 8.1, 5,
925 604 MW 2d 268, 273 (“a corporation i to be considered a legal entity separate and
distinet from its shareholders, officers and directors™). Therefore, GFLFP's objections to
the =subpoenas were improper

Even assuming, argnends, GFLP had standing. it did not properly bring its
objection before the Court prior to PLHS s deadline for compliance. GFLP filed its
Motion to Quash on November 18, 2024, and knew PLHS was required to comply with
the subpoena on or before December 6, 2024, However. GFLP did not attempt to
negotiate a stipulated protective order. despite two requests from Sortland to do so, and
made no attempt to set a hearing for its Motion(s) to Quash until January of 2025,
{App.00094-00096). It is well known the aircuit courts generally do not set hearings nor
take action on any motions without a hearing. Indeed, SDCL 15-6-60d) places that
obligation on the movant: “[a] written motion . . . and netice of the hearing thereof .
shall be served not later than ten days before the time specified for the hearing|.|”

{Emphasis added), Furthermore, countless courts have made it clear that filing motions
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1o quash or for protective orders do not stay or limit discovery.® Any other rule “would
be an intolerable clog upon the discovery process.” Fioche, 333 F.2d at 269, In fact,
mosl of the comrts considermg the wsue were sanctioning the party that filed the motion
to guash for not complying with discovery, nof the party that served the subpoena. See
supra FN 3,

GFLP also only ever asseried general objections to the subpoenas. However, this
Court requires “specific objections to specific portions of the file™ because “[gleneral
ohbjections to the entire file or large portions of it are not appropriate to allow the trial
court to perform its required task of analvzing a specific objection to a specific
document,”™ Mayward, 1997 8.1, 60,9 15, 563 N.W.2d at 834 n. 8, Despite this, the

cireuit court determined that afl of the discovery was protected by the physician-patient

P See. eg., Barnes v. Madizon, 79 Fed. Appx. 691, 707 (5th Cir. 2003) (upholding sanctions
for failing to attend a deposition because “the mere act of filing a motion for a protective
order does not rehieve a party of the duty to appear; the party 15 obhged to appear until
some order of the court excuses attendance.™); Hepperle v. Johnston, 50 F.2d 609, 613
{3th Cir. 197%) (“The cowrt's maction on appellant's motion to postpone the taking of his
deposition . . . did not relieve him of the duty 1o appear for his deposition™); Pioche Mines
Consol., Inc, v Dolman, 333 F.2d 257, 269 (91h Cir. 1964) (“it is for the court, not the
deponent or his counsel, to relieve him of the duty to appear.”™); F.d.A. v Landy, 705 F.2d
624, 634 (2d Cir. 1983) ("1 1% not the filing of such a motion that stays the deposition, but
rather a court order.”);, Stephen L. LaFrance Holdings, Tne. v. Sorensen, 278 F.R.D. 429,
436 (E.D Ak 2011) (“the filing of a motion to quash does nol automatically stay a
deposition.”™); Hill v, Dejoy, No. 4;19-CV-1315 RLW, 2020 WL 7078842, at *2 (E.D.Mo.
Dec. 3. 2020) (" Although Plaintift had filed a motion to quash the deposition, the Court
had not ruled on the motion, and if properly noticed, Plaintiff was obligated to =it for
deposition™), Am. Health Sys., Tnc. v. Liberty Health Sys., No. CIV. A 90-3112, 1991 WL
4405, at *3 (E.D.Pa. Jan. 15, 1991) (“counsel should have known that the filing of a Motion
to Cuiash or a Motion for Protective Order does nod aulomatically operate to stay a
deposition or other discovery,” {emphasis in original )y, Corcepis NREC, LLC v i, No,
3:20-CV-133, 2021 WL 6730964, at *5 (D.Vi. Sept. 20, 2021} ("a motion for a protective
order does not stay a deposition.™), Wieneke v. Chalmers, 385 P.2d 63, 69 (N M. 1263)
{“In passing we would poini out that a motion to quash the taking of a deposition or for
protective orders. . . do not have the effect of automatically accomplishing what is sought
thereim. ™.
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privilege without reviewing the discovery in the first mstance.  Yet, the requirement 1o
conduct an in camera review under SDCL 19-2-3 is not permissive, bul mandatory.
SDCL 19-2-3 (“the court shall conduct an i camera review of the privileged
commumcation” (emphasis added)). Thus. even assuming GFLP had standing and was
nol required to bring its motion on for a hearing. the circuit court still could not determine
that some, let alone all, of the medical records were protected From disclosure.

The circuit court’s conclusion that laws and statutes protecting privileged medical
records were violated was erroneons, Consistent with the foregoing. this Court should
vacate the judgment and remand for further proceedings.

C. Alleged Violations of HIPAA are Not a Basis for Dismissal under Rule
+41(h).

Whether the circuit court relied on HIPAA as a basis for dismissal under Rule
41{b) i3 not entirely clear from its ruling. To the extent it did, this was error,

First. the circunt court only acquires discretion 1o distmss under Rule 41(b} for
Failures to “comply with [Chapter 156] or any order of the court.™ SDCL 15-6-41(h).
HIPAA consists of federal regulations that do not fall into either category.

Second. HIPAA only applies to “covered entities.” such as PLHS. not “private
litigams,"” such as Mike or his attorneys. Borella v, Black Hills Surgical Hosp, LLP.,
Moo $:24-CV-03079-KES, 2023 WL 1928074, at *5 (D.8.12. July 14, 2025). To that end.
LeBlanc s affidavit indicated that it anyone did not comply with HIPAA_ it was PLHS.
LeBlonc confirmed she followed her “standard practice™ at PLHS when producing
Delores” medical records, which was to release the records once she had authorization
from her superiors. (App.000&4). PLHS did. in fact. authorize LeBlane to release the

records before she ever comtacted Sortland’s office. Jd (COnee | received authorization, |
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prepared the medical records and bills that were requested in the subpoena™). Then,
LeBlanc spoke to Sortland’s secretary, not Sortland or any other lawver. 10 get a
DropBox link so PLHS could provide the records. fal (“Ms, Nick emailed me a
Dropbox lmk to place the medical records.™). 8he did not reach out to Sortland’s office
to seek further assurances before providing the records. Indeed, LeBlane admitted she
had already tned to upload the records 1o the DropBox before Sortland’s secretary
allegedly stated the parties “were working together.”™ Jd (“However, | could not get the
link 1o work property. 1 exchanged multiple comespondence with M=, Nick to try to
determing an alternative method of producing the requested medical records . . . During
our dizcussions, Ms, Mick informed me that all parties would have access to the records
because they were working together. ™).

Finally, HIPAA cannot serve as a bagis for sanctions because it does “not create a
private nght of action, though i1t was enacted in part to protect an individual ‘s privacy
right in their medical records.” See, eg. Barella, 2025 WL 1928074, at *3 (citing Dodd
v Jones, 623 F.3d 563, 569 (%th Cir. 2010)) (citations omitted). Accordingly. GFLP also
did not have standing to request sanctions based on HIPAA. See Comway v. Carreclional
Medical Serwees, No, 2:10-CV-00010-JTK, 2011 WL 4102113 (E.D. Ark. Sept. 14,

201 1y (finding that plaintiff “did not have standing in which to assert a legal claim or
motion” for sanctions based on an alleged HIPAA violation by defendants because
“*Congress did nol intend For private enforcement of HIPAA™Y, see alio Keith v
Srmmers, No, 4:24-CV-04077-LLP, 2025 WL 267049, at *6 (D.S.1. Jan. 21, 2025)
{“Since HIPAA does not create a private right, it cannot be privately enforced either via §
1983 or through an implied right of action.™). This Court should vacate the judgment of

dismissal and remand for further proceedings.
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1L ALTERNATIVELY. THE Cirour Oourr ERrEp By GrantivG THE Motion 10

INssiss  AND DEMVING THE Morion FORBRECONSIDERATION BECALSE

DISMISSAL WAS NOT AN APPROPRIATE SANCTION,

Even sssuming, arguends, Sortland violated Chapter 13-6, dismissing his client’s
case was not an approprate sanction to rectify the violation. While findings of fact are
reviewed under the clearly erroneous standard and conclusion of law are reviewed de
nova, the ultimate decision to dismiss under Rule 41¢b) 15 reviewed for an abuse of
discretion. Storm v, Dwrr, 2003 8.0, 6, 9 £ 657 N.W.2d 34, 36 (citation omitted).

The availability of dismissal a= a sanction is “set againsi the backdrop of [this
Court’s] preference to adjudicate cases on their merits, where possible.” Qlzon v, Huron
Reg T Aed Crr, Ing, 2025 8.1, 34,9 34, - N.W.2d --. “The severity of the sanction
must be tempered with a consideration of the cquities.” Dhdley, 2003 5.D. 84, 9 16, 667
NOW.2d at 649, “Less drastic alternatives should be emploved before sanctions are
mposcd which hinder a party's day in court and thus defeat the very objective of the
litigation, namely to seek the truth from those who have knowledge of the facts ™
Magbuhat v, Kovarik, 382 N.W.2d 43_ 45 (8.1 1986) (citing Chittenden & Fastman Co.
v, Samith, 286 NOW . 2d 314, 310-17 (8.1, 1979 As such. “|c]ourts are reluctant 1o
uphold dizsmissals merelv to sanction errant attorneys.” Dudley, 2003 5.1, B4, ¥ 15, 667
N.W.2d at 649 (citing Suck v, Efmited Stares Dep't of Agric, Farmers Home Admir., 960
F.2d 603, 608 (6th Cie. 1992)). “Dismissal . . . should be the rare judicial act.”™
Chirtenden, 286 N.W Zd at 316, It depends “upon whether a plaintiffs conduct *rise[s] to

LEL]

the level of egregiousness which should preclude [the case| from proceeding[.]™ Cilson,
2025 8.D. 34, 9 33 (citations omitted) (alterations in original).
This Court has set forth five factors that must be considered before imposing a

sanction For violations of Chapler 13-6, mchuding:
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(1) whether the party's Tailure to cooperate in discovery was attributable 1o
willfulness, bad farh, or the fault of the client:

{2) whether the adversary was prejudiced by the party's failure to cooperate n
discovery,

{3) whether there 15 a need for deterrence m a particular sort of noncompliance;

{4) whether the party was warned that failure to cooperate could lead to
dizmussal; and

{3) whether less drastic sanctions can be imposed before dismissal.

Chiglley, 2003 8.1, 84, % 16, 667 N.W.2d at 649 (citations omitted). This Court recently
adopted substantially sumilar factors for dismissals based on wanl of prosecution under
Rule 41{b). CNson, 2023 8.1 34, v 40 (explaining these factors are “adaptable and easy
for courts o apply as they consider Rule 41(b) motions™).  Instead of the third factor, the
Court included “the merits of the plamntift’s claim for reliel’” Jd The Court also
explained that while “no factor should be preeminent.” “these factors are eminantly
practical, For example, it 15 entirely reasonable in most mstances for a court to wam
plaintitfs that further unnecessary delay could result in the dismis=al of their complaint.™
i at 9 41. There, this Court vacated the dismissal because the circuit court failed to
adequately weigh these factors. fa at § 42, The Court also re-emphasized ns “strong
avarsion to the sanction of dismissal and, more importantly perhaps. the wtility of other,
fess drastic means of encournging promptitude before outnght dismissal.” fd a1 38,
Here, the cirenit court did not adequately assess the requisite factor before issuing
the most extreme sanction available. Proper consideration of these factors demands the
conclusion that dismassal was mappropriate. Therefore, this Court should vacate the

Judzment and remand tor further procesdings.
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A, The Circuit Court Failed to Adeguately Weigh the Equities before
Drdering the Sanction of Dismiszal.

The judgment of dizmizsal was not based on findings that Mike was responzible
for the alleged discovery violations, but that Sortland Fatled to serve as a “gatekeeper”
between his client and the count and that Sertland would continue to “abuse the rules.”
MFR Tr. at 23-24. The circuit court acknowledged as much during the subsequent
hearing on the Motion for Reconsideration when it stated that it did not make any
findings that Mike was responsible for the alleged procedural errors. before it went on to
speculate. without evidence, that Mike was somehow responsible based on how counsel
hiad dratied pleadings. MFR Tr at 23-24.

Moreover, the circuit court expressly acknowledeed when it entered the judgment
that Mike was baing deprived of his day in court because of Sortland’s errors, but that the
court waz not concerned about doing so because of past litization involving the Gibson
family. Tr. 28:3-153. No evidence was submitied in support of GFLP's Moton 1o
Dismiss concerning such litigation, the last of which was terminated in 2016, well before
the Disputed Transaction that Mike sought rescizsion of, Notably, the circuit court
previously expressed at the outset of this case that it was “tempted™ 1o use its diseretion 1o
dismiss the case on the same basis when it denied the Bule 12{h) motions:

I must say it 15 tempting to ssue — to use that discretion to grant a

motion for a case that 1 cannot help but observe 1s the third lawsuit

mvolving these parties, but again 1 don't get to really consider that.

{App. Q0098-00099, [t was equally improper to consider past hitigation to justifv
dismussing a party s case based on his attorney s conduct on procedural matter. The
Judzment stands in direct contradiction to this Court™s directive that “[a] dismissal should

only be resorted 10 when the “failure to comply has been due 1o, . . willfulness. had Faith,
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or any fault of petitioner.™” Chdley, 2003 5.D. 84, 9 14, 667 N.W . 2d at 649,

To that end. there was no evidence Mike had anvthing to do with the alleged
procedural errors, The application of the phvsician-patient privilege and waiver are legal
guestions evaluated by counsel. and how to serve a subpoena is a procedural matter
handled by attorneys. This was demonstrated by the correspondence batween Sortland
and Alvine discussing the May 2024 subpoenas and Rule 43(b) s pre-service requirement
alone. (App.00051-00056). Likewise, it was also undisputed LeBlanc spoke to
Sortland’s secretary about PLHS s production of medical records, not Sortland.

(App 00084).

Moreover, the record did not support that either Mike or his counsel acted
willfully or in bad faith or that counsel would continue to “abuse the rules,” as the circuit
courl prophesized. For example, coungel immediately rectified the procedural
deficiencies in the May 2024 subpoenas as soom as it was brought to their attention and
those errors were not repeated. When Delores” deposition became untenable due to her
health. 1t was cancelled. (App.00068-00069). Soriland also contacted defense counsel
twice indicating Mike would agree 1o a protective order for medical records and
requested their input on the drafi Second Amended Complaint, but received no response.
(App OOOTZ, GOOT75-00079% The circuit court s conclusion Sortland acted in bad faith
was based primarily on him disputing the alleged violations of Chapter 15-6. Tr. 27:7-
19, This suggests that mmsuccesafully disputing alleged violations of Chapter 15-6
warrants dismissal of vour client’s case, an untenable result in our adversanial system.

Sortland was also never warned serving subpoenas for or receiving Delores”
medical records conld result in dismissal of his client’s case. See Chivom, 2025 5.1, 34, 9

41 (*it 18 entirely reasonable m most instances for a court to wam plaintifTs ™). The arewt
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court’s dismissal was the Trsf ime the discovery dispute was heard by the court. This
mequity is compoutded by the fact that GFLEP's Motion to Dismiss presented an issue of
first impression, As explained in Sectiom I1, there 15 nothing m Chapter 13-6 prohibiting
subpoenas tor and'or receipt of medical records that are believed not to be protected from
disclosure, including when an objection is made but never brought before the court,
Indeed. GFLP's Motion did not cite to any South Dakota authority prescribing a different
procedure, (CRY20-81), and again. a plethora of outside authority indicates the filing of a
motion has o impact on discovery, See supra FIN 3. For the record, Mike has no
objection to this Court prescribing a different or more specific procedure and does
request the Court ¢larify the parameters for this discovery to guide counsel in the future.
However, the fact remains no such guidance existed under South Dukota law before
Mike's case was dismissed without warning,

All of the foregoing muilitates aganst the conclusion that either Mike or his
counsel acted willfully or in bad farth such that dismissal would be necessary to deter
noncompliance. Moreover, the cireuit court’s reliance on Sortland s purporied falures as
“oatekeeper” and concerns about his continued involvement demonstrates that the
availability of less extreme sanctions were not adequately assessed either. See (Nson,
2025 5.0, 34, 9% 42-45 (vacating judgment when court “did not consider a less serious
sanction before ordermg dismissal™). The circuit court™s findings and concerns about
Sortland would be remedied in their entirety by his disqualification—an allernative
remedy suggested by GFLP, (CR%%4). To that end, those concerns on remand have
been remedied because Sortland and Alvine both formally withdrew after this appeal was

filed,
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Lastly. the circuit court did not evaluate whether there was any prejudice 1o
Appellees nor did the evidence reflect that there was. Clison, 2025 8.1, 34, 9 42 ("there
8 no indication how the defendants were prejudiced, ™). The subpoenas for medical
records were pre-served on Appellees prior to being served on the providers and the
PLHS medical records did not belong to Appellees such that they could claim prejudice
from them bemg disclosed. Appellees had sufficient time to olyect. as reflected by GFLP
filing its Motion to Quash on November 18, 2024, GFLP, however, inexplicably failed to
set its motion for a hearing until January of 2025, and Appellees ignored Sortland’s
communications seeking to stipulate to a protective order and providing the draft of the
Second Amended Complaint.  Any prejudice to Appellees was borne by their inaction,

The conclusion that dismissal was mappropriate is inescapable once the facts of
the case are applied 1o the requisite factz and the equities are adequately conzidered.

NCLUSIH

As set Torth herein, Mike respectfully requests that this Court vacate the judgment
of dismissal and remand for further proceedings.

Dated this Bth day of August, 2025,

CUTLER LAW FIRM, LLP
Attorneys at Law
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STATE OF SOUTH DAKOTA ) IN CIRCUIT COURT
BR
COUNTY OF CODRDINGTON i THIRD WDICIAL CIRCUIT

MICHAEL A. GIBSON, 14CTV, 23-0043 541
Plaintitl
VE,

GREG GIBSON, mnimvinuaLLy, JOAN
CGIBSON, INDIVIDUALLY, AXND GIBSOMN
FAMILY LIMITED PARTMNERSHIP, A
S0UTH DAkOTA LIMITED PARTHERSHIP;
ROBERT M. RONAYNE, AND RONAYNE
LAW OFFICE, P.C.,

ORDER AND JUDGMENT

Defendants.

A hearing was held on Tuesday, March 11, 2023, before the Honorable Carmen A.
Means on Defendant Gibson Famuly Limited Partnership’s Motion to Quash Subpoena Duces
Tecum and for Protective Order, Defendant Gibson Family Limited Partnership s Motion to
CQuash Subpoenas Duces Tecum for Medical Records and Bills and for Protective Order,
Plaintift”s Motion to Amend Pleadings, Defendant Gibson Family Limited Partnership’s Motion
te Quash Subpoenas Duces Tecum to Lee Hendricks, PsyD and for Protective Order, Defendant
Gibson Family Limited Parinership’s Motion to Dismiss for Court Rule and Other Violations or,
Alternatively, for Other Appropriate Sanctions, Defendant Greg and Joan Gibzon's Motion to
Quash Subpoenas Duces Tecum, Plantiff™s Motion for Schwan Financial to Dhisgorge Fees and
Expenses Pad by Plamtiff, and Plantaft™s Motion to Disqualify Attorney Edwin E. Evans and
His Law Firm of Evans, Haigh & Amdt, LLP. Plamtiff appeared by and through his counsel of
record, Grant Q. Alvine, Mark T Welter. and Alvine Law Firm, LLP and Paul A. Sortland and

Sortland Law Office, PLLC. Defendants Greg Gibson and Joan Gibson appeared by and through

Gikeon App 00001



their counsel of record, Sander J. Morchead, Jacob R. Schneider, and Woaods, Fuller, Shultz &
Smith, P.C. Defendant Gibson Family Limited Partnership appeared by and through its counsel
of record, Ryan W.W. Redd and Evans, Haigh & Amdi, LLP. Defendants Robert M. Ronayme
and Ronayne Law Office, P.C. appeared by and through their counsel of record. Zachary W,
Peterson and Richardson. Wyly. Wise, Sauck & Hieb, LLP. Joseph Erickson and Schoenbeck &
Erickson, P.C. appeared on behalf of Schwan Financial Group, LLC. Jameés C, Roby and JTames
C. Roby, P.C. appeared on behalf of Praiie Lakes Healthcare System, Inc.

Baged upon the files, records, pleadings, and the arguments of counsel. and the Court’s
rilmng and analyss dunng the hearing which 1s meorporated into this Order, IT IS HEREBY
ORDERED, ADJIUDGED, AND DECREED:

1. Defendant Gibson Familv Limited Partmership®s Motion to Dismiss for Court
Rule and Other Vielations or, Alternatively, for Other Appropriate Sanctions is GRANTED,

2, Judgment is hereby entered in favor of the Defendants and Plaintift™s Complaint
is dismissed in its entirety and with prejudice.

3 Upon application by Delendanis Greg and Joan Gibson for taxation of costs, the

Defendants Greg and Joan Gibson may recover costs from Plamtift in the amount of
BS2028 COSTS INSERTED BY CLERY OF COURTS

4. Upon application by Defendant Gibson Family Limited Partnership for taxation of
costs, Defendont Gibson Family Limited Partnership may recover costs from Plamtifl in the
SMEAE COETE INEERTED BY CLERK OF COURTS
amount of § 1.280.77 _ 10 be hereafter inserted by the clerk of the court.
5. LUpon application by Detendants Robert M. Ronavne and Ronavne Law Office

P.C. for taxation of costs, the Defendants Robert M. Ronavne and Ronavne Law Office P.C. mav
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GHSENDS CORTE IMEFHTED RY CLEAK OF COMATE
recover costs from Plaintiff in the amount of §_1.612.14 | 10 be hereafter inserted by the clerk of

the court

. Defendant Gibson Family Lamited Parmership’s Motion to Quash Subpoena
Duges Tecum and for Protective Order, Defendant Gibson Family Limited Partnership’s Motion
1o Cuash Subpoenas Duces Tecum for Medical Records and Bills and for Protective Order,
PlantifT"s Motion 1o Amend Pleadings. Defendant Gibson Family Limited Parmemship s Motion
to Quash Subpoenas Duces Tecwmn to Lee Hendricka, PeyI» and for Protective Order, Defendant
Cireg and Joan Chibson’s Motion 1o Quash Subpeenas Duces Tecum, Plaintiff™s Motion for
Schwan Financial 1o Disgorge Fees and Expenses Pad by PlamntifT, and Plamtffs Motion to
Disqualify Attomey Edwin E. Evans and His Law Firm of Evans. Haigh & Amdi, LLP are
DENIED az mool.

J26M2H28 2:19:20 PM

BY THE COURT:

(i W

Hon, Curmen A. Means

Gibzon App 00003
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STATE OF SOUTH DAKOTA ) IN CIRCUIT COURT
BR
COUNTY OF CODRDINGTON i THIRD WDICIAL CIRCUIT

MICHAEL A. GIBSON, 14CTV, 23-0043 541
Plaintitl
VE,

GREG GIBSON, mnimvinuaLLy, JOAN
CGIBSON, INDIVIDUALLY, AXND GIBSOMN
FAMILY LIMITED PARTHNERSHIP, A
S0UTH DAKOTA LIMITED PARTHNERSHI s
ROBERT M. RONAYNE, anD RONAYNE
LAW OFFICE, P.C.,

ORDER

Defendants.

A hearing was held on Tuesday, Apnl 15, 2025, before the Honorable Carmen A, Mcans
on Maintiff™s Motion for Reconsideration. PlaintifT appeared by and through his counsel of
record, Mark J. Weher and Alvine Law Firm, LLP; Defendants Greg Gibson and Joan Gihson
appearad by and through their counsel of record. Sander J. Morehead and Woods, Fuller, Shultz
& Smith, PC: Defendant Gibson Family Limited Partnership appeared by and through its counsel
of record. Edwin E. Evans and Evans. Haigh & Amdt, LLF; Defendants Fobert M. Ronayme and
Ronayne Law Office, P.C. appeared by and through their counsel of record, Zachary W. Peterson
and Richardzon, Wyvly, Wise, Bauck & Hieb, LLP; and Schwan Financial Group, LLC appeared
by and through its counsel of record, JToseph Erickson and Schoenbeck & Erickson, PC. Based
upen the files, records, pleadings. arguments of counsel, and the Court’s oral ruling and analysis

during the hearing which is incorporated imfo this record by this reference, it is herebwy;
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ORDERED, ADJUDGED, and DECREETY that Plaintift’s Motion for Reconsideration is

dened,

ANT2025 3:44:31 PM
BY THE COURT:

;un_ Carmen AL Means

2
Gibzon App 00005

Fited on:04/17/2025 Codingion County, South Dakota 14CI1V23-000350



STATE ©F B0UTH DRECTA | IN: SIRCUIT COURT

CEONTY - OF CODIMNGETON | THIED JUBICIAL CIRCUIT

Plaintiff,
Motion Hearing
V.
Clv. 23=350
Greg Glbaon, individually,
Joan Gibson, individually,
and Gibson Family Limited
Partnership, a Scuth Dakota
Limited Partnerashipi Robert
M. Romayne,; and Romayne Law
Offige, P.Ca;

e e i i Tl Tl Tl T ™ Bl i ™ il i

Defendants:

BEE2RE: THE HCHNOEABLE CRRMEM MEAME
Cireoult Court Judge
Watertown, South Dakota
HMarch 11; 2025

APPEARANCES:

For Michael Gibscond Mr. Paul Scrtland
Sortland Law Gifice
Minneapaolis, MM

For Greg and Joan Mr.: Sander Morehesd

Fibaon: M. Jake Schnelider
Woods, Fuller, Shultz & 2mith
Sioux Falls, ED

For Robert Ronayne: Mr. ZJachary Feterson
Richard=on, Wyly, Wiss, Ssuck & Hisb
Aberdesn, ZD
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believe Mr. Redd when he says you know this issue because you
broughit 1t up 1n 3 Minnesota Souft, vou Know notlds 1ls nececssary
atd vou khow Chat the zancotlon for disregarding the objlections
of ather counsel and just leaving them oclt of the process can be
diesmissgal of the suit?

ME. SORETLAMD: Well, I'm pretty sure I lozst that
mtiomn.

THE CCURT: You did:

MR. SORTLAND: Yeah, s=o.

THE COURT: 5o is that the lesson you learfned? 1
guegse I can do it too? I'm astonished.

ME. SCRTLAEND: All I <an =ay, I apologize, I waould
expect my opposing counsel to wakch cut for his part in
participating in those rulez and watchlng the requirements of
having a hearling gcheduled, but T do apoelogize. I think 1t
would ke yery hatmful £o my olient te have this case diamlssed;
it would be wery harmful for him £o tey Lo find another counsel,
that's why he's got me, I'm cut of state <counsel, but I think he
haz —— I think my 2lient has a very good <ase and I think the
Court could lssue protective orders regarding the use of this
information, I think that would be appropriate. I woyld like to
be able to use sverything at trial but 1if fthe Scourt thinks aome
retractiona are necessary we can accomplish that.

THE COCUORT Bll righte Mr. Sortland, I'm going to say

this, T understand that litigation is often looked at by the
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partises as aomething percsonal and az somsthing spiteful and as
gomethling whera they want o harass and intcudse and get things
that they aren't supposzed to have. I expect that the attornevs
are the gatekesper to maks sure that that pariy's 111 wwill 1isn't
taken on by the attorneyes, 1 think yvou'wse lost the forest for
the trees here and while I hear what vyou're saviong that vou
think yvou've got a great casey I look at this cass as you
bBlatantly and in bad faith disregarded the rulea that are in
place and the statuted that are in place Lo proftest privileged
and priwvate medical records and that after you did ao jou did
take a no harm no foul approach to it. Doesn't matter that they
cbjectaed, I just assumed svervthing was okay and I got thsse
records anyway. 1'm just zstonished a2t your regponse and as I
Zay Wwhen I lizten to your fesponge and I listen to the abuse of
disgcovery that haszs gccurred here T can't think . of any way to be
aszsured that vou aren't goling to engagse 1n thisz kind of conduct
again other than to dismiss this case bBedause yoUd have no
remorse fofr what vou did, tThe fact that vou apologized to me
here in cpen <ourt means nothing £to me. Yol would 4o thls agaln
in a heartbeat. Your manner here in the courtroom, the words
that vyou uzed in wour submiszsions all lead me to believe that I
youl are given the opportunity to abuse the rules again you will
and you will =ay that it Is just because.-you want to advooats
for your client and you lost sight of everything else. I tocok

this matter first because honestly this iz the deciszsive matbtec
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for me when I read about these abuses i1n the submissicns and
wWhen T hear tha regpongse hereée 1n the courtrocm; I think thea
approprlate sanctlon 1z to dismiss thiz caze. I am very loathed
to dismiss actions and to strip parties of thelr right te have
things litigated because of errors by thelr counsel, but when I
weigh that rfisgk against the 1dez that there hawve already been
previcus litigations with this family and with these exact same
people, I have less of a concern that I am strippling Mlichasl
Gikeson of some inherent right that he has to move this case
forward. B2 when I balance those thingsg and when I hear what I
hear in the courtroom T think the appropriste sanction is for me
to dismiss this case. Based uporn that order and based upon that
rule which I aspume will be appealed, we'll let the SBupcems
Court welgh 1In on thisz, but I think that moots the other motlons
that are here and that's golng to canclude the hearing.

[Praceeding coneludsed, )
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This 18 to certify that I, Dawn RBussell; Courct Reporter in
the above-named County and State, tock the foregoing
procesdings,, and the foregoing page 1=2%; inclusivey; are a true
and correct transcript of my stenctype notes.

Dated it Watertown, Z2outh Dakota, this 10th day of Ppril,

]
i |
%)
n

S22 Dawn Russsell

Dawn Russell, Courkt Reporter
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STATE ©F B0UTH DRECTA | IN: SIRCUIT COURT

CEONTY - OF CODIMNGETON | THIED JUBICIAL CIRCUIT

Plaintiff,
Motion Hearing
V.
Liciwr, 23-0350
Greg Glbaon, individually,
Joan Gibson, individually,
and Gibson Family Limited
Partnership, a Scuth Dakota
Limited Partnershipg, Robert
Ronayne, and Ronayrne Law
Office, P.C.

Defendants:

N e T T b )

BEBFCRE : THE HCOMNORABLE CARMEN MEANS
Cireoult Court Judge
Watertown, South Dakota
Ppril 15; Z025

EPPEARANIES:
For the Plaintiff: Mr. Mark Welter
Alvine Law Firm
Sicux Falls, 3D
For the [Defendant Mr. BEd Evane
Gibzon Family Evansg, Haigh,; & Arndt
Limited Sioux Fallza, S

Fartnership:

For the Defendant Mr. Sander Morsehead
Greg and Joan Woods, Fuller, Shultz: & Smith
Gibscon: Siocux Falls, ZD
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gc it's not credible. And I hawe nothing furctheco, wyour Honor.

THE COOORT: Tha Court greanted a hearling on a motlan To
recotisider because the Court had felt & large amount of angsr at
Mr. &Sortland for his manner in conducting the hearing on Macch
11, to his responses to the Gourt, to his gavalier attitude, and
for the things that I added when I supplemented the recard here
today which 1s the i1dea that Mr. Sortland seems to blame
everybody &lae in the world for consplring with the defendant
here Greqg Gibson and not bringing forth Michasl Gikbson'a reality
of the way he thinks that it should be brought forth.

ME. WELTER: Your Honoc, gould I add?

THE CZORT: Ho. Ho thank vou. When the Court takses
an extreme view of the behavior of counsel and as a result the
behavicr of the plaintiff the Ceoudrt, at least thls Court, wants
to be sure that I haven't. sected wilith emotlon as opposed Lo with
ceazon and so while I've been walting for this hearing, as I've
been anticlipating this hearing, I thought abeut the flndings
that. I mads and I thought about the lmportances I think of
atbtorneve noet to lose the fobesst for the fLreez and I think
that®s what happensd hsre and in dolng o ilmportant privilsged
information was gained in a way that I continue to fegl was
dizhornest and egregicua and 3o I granted this motion to
reconsider primacily becausse: I didn't want my displeasure at
Mr. Sortland to be unfaicly ceflected on hig client, but: I do

think it 15 well worth noting what Mrc. Evans said that it is not
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that Mr. Scrtland has a strange world wiew, the affidavits of
the plaintlfif 1n thls matter are lllustratlive of wheres the
souree of that world view iz, And so you have your remedy

Mr. Welter, I madée sures that this motlon to reconsider hearing
happetied besfore the appeal deadline, 1L the Supreme Court thinks
that T didn't make guificient findingg or that I was preclpitous
in granting a motlon to dismliss I have noe doubt that they will
inform me of Chat and T will take up that issue 1f 1t should
come to that, but I continue to feel ag 1if the behavior here,
particularly with regard tao confidential medical records wasg
repeated, it was dishonest, it was egregious; and then on top of
all ©f that Mr. Scrtland fame to court and said it was everybody
elze's problem and evervbody £lsets mistake and Mo, Welter,
while I sald vou present a much more palatable verslon of that
to me here today, essentlally I feel like woulre gaving the same
thing and =< nothling really has changed slince March 11 te
today'a date. And sc I am net golng to reconslder the decision
that. I mads, [ madse 1t for what I feel are well foundsd reasohns,;
I made 1t because of the things that 1 was in 3 LUnigues peoslitlcon
to see when I was here in the courtrocom and as I was interactling
with the attorneya, and so I'm not going Lo reconsider my
dezision, the judgment will stand as it iz and you will have
your right to appeal that decislion. We're going to bs in recess
today:

[Proceeding concluded. )
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Lad
m

ITH CIRCUIT ZOURT |

CERTIEICATE

Fre
]
n

COONTY OF CODIHNGTON |
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STATE OF sOUTH DAKOTA ) IN CIRCUIT COURT

58
COUNTY OF CODINGTON } THIRD JUDICTAL CIRCUIT
MICHAEL A GIBSON, 14CTV 23000350
Plaintitt, Judge Carmen Means

V.
SUBPOENA DUCES TECUM
GREG GIBSON, individually: JOAN LEE HENDRICKS. PayvD)
GIBSON, individually, and GIBSON
FAMILY LIMITED PARTNERSHIP, a South
Dakota Limited Parinership; ROBERT M.
RONAYNE, and RONAYNE LAW OFFICE,
1y SH

Defendants,

T Lee Hendricks, PsyDD. Fireflv Counsehing, 2013 Willow Creek Drive, Sute 2B,
Watertown, 8D 57201

Wou are comimanded to produce and permit nspection and copyving of the listed
documents or objects at Sortland Law Office. PLLC, 431 South Seventh Street, Suite 24135,
Minmeapolis MN 35415, on November 19, 2024, af 8:04) am., and in the manner required hy
SDCL 15-6-45(a). As an altemative, vou may produce the documents to counsel in pdl copies of
all documents via a Dropbox link that will be set up upon your request.  Please contact the
undersigned counsel. Paul A. Sortland. to set up this Dropbox link.

YOU SHOULD TREAT THIS DOCUMENT AS YOU WOULD A COURT
ORDER. IF YOU FAIL TO COMPLY WITH THE COMMAND(S) IN THIS
DOCUMENT WITHOUT ADEQUATE EXCUSE, THE COURT MAY FIND YOU 1IN
CONTEMPT AND ASSESS MONETARY OR OTHER SANCTIONS AGAINST YO,

YOU HAVE CERTAIN OBLIGATIONS AND RIGHTS AS IT CONCERNS THIS
DOCUMENT, INCLUDING THOSE SET FORTH IN SDCL §15-6-45(b)-(g).

YOU SHOULD CONSIDER CONTACTING AN ATTORNEY REGARDING
YOUR OBLGATIONS AND RIGHTS.

For the purpose of this Subpgena, the following defintions and mstructions shall apply:
1. The term DOCUMENT shall mean the original and any copy of any wntten,
typed, printed, recorded or graphic matter of any kind, however produced. including but not

limited to letters or other comrespondence. telegrams, memoranda, reports, notes, summaries,
tabulations, work papers, cost sheets, canceled checks, financial reports and statements. motion

1
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picture films, bookkeeping and accounting records of all types, photographs. advertisements,
tape recordings. video or voice calls. voice mail, micro film, other data compilations, ncluding
digital data, and the memory units contaiming data, emails, electronic calendars, text messages,
electronic chat messages. and chat messages, saved files, transcripts. downloads, remote data
storage, Foom, Microsofl, Cisco WebEx, Cloud and any other facilities or companies wsed for
data hosting and =torage,

2, The term STATEMENT shall mean anv oral conversation. oral statement or voice
COMIMUTECation.

3 IDENTIFY, IDENTITY, IDENTIFICATICN shall mean:
(&) When referring to a natural person:

{1 the person’s full name;

{n}  the persom's present or last known business affiliation, title and position;
(i)  the nature and descrption of the person’s duties and responsabilities:
() the person's current or last known address and telephone number.

(k)  When referring 1o a DOCUMENT:

(1) its author, addressee and copyees and name of lechnology platforms and
company websites, webpage, email, address and contaet information for
those services,

(i)  thewwpe of DOCUMENT (e.g., letter, memorandum, etc. )

(i} = subject matter and substance;

(v} if the sbove information is mot available, some other means of
wdentifiing it:

(V) its present location and the IDENTITY of its present custodians;

(vi) if such DOCUMENT was, but 15 no longer in your possession or subject
to your control, or in existence, state whether it 15 (1) missing or
lost, (2) has been destroved, (3) has been transferred, voluntanly or
mivoluntarily to others, or (4) otherwise disposed of) and in
each instance, explain the circumstances for such disposition and the
date or approximate date of such disposition.

() When referring to a STATEMENT:

(1) the form of STATEMENT (e.g., in person, by telephone or other
specified mode),

(i)  the IDENTITY of the sender or maker and recipients(s) or persons
heanng the sams;

(mi) s date:

(v ats full and exact substance:

(V) IDENTIFICATION of all DOCUMENTS confirming, relating, referring
to the subject STATEMENT,

4. The phrase ALL FACTS AND CIRCUMSTANCES, when used m connection
.
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with a request for information conceming a claim or allegation, shall mean:

(i) i detailed summary of all evidentiary facts bearing upon or tending to support
such claim or allegation:

{h) IDENTIFIC ATION of the persons having knowledge of such facts;
{e) a separate description of the facts known by each such person:

{d} IDENTIFICATION of all DOCUMENTS bearing upon or tending to support
such clam or allegation.

5, All requests i this subpoena include all persons, attomeys, lawyers, including but
not limited to the following and anyone on their staff or part of their business: Robert Ronayne,
Ronavne Law Office. Ronayne and Cogley, Gregory Gibson, Joan Gibson, Champaven Ranch
Ine, LeAnn Swenson, m anything related in any way to GFLP and any of its Partners,

&. GFLP shall refer to The Gibson Family Limited Parinership and any related entity
or organization.

SCHEDULE A

1. All medical records from Januery 1, 2018 to present date, for Delores Gibson kept by
Firefly Counseling.

2. All billings from January 1, 201 ¥ to present date, for Delores Gibson kept by Firefly
Counseling.

YOU ARE HEREBY NOTIFIED that the Rules of Civil Procedure requires

supplementation of these discovery requests regarding:

a. the identity and location of persons having knowledge of discoverable
matters, and
h. the identity of each person expected to be called as an expert wilness al

trial, the subject matter on which the expert is expected to testify, and the
substance of the expert's testimony.

Yon are umder a duty 1o reasonably amend a response if vou obtain mformation upon the
basis of which

a, vou know that the response was meorreet when made, or

el
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b, vou know that the response, though correct when made, is no longer true
and the circumstances are such that a farlure to amend the response 15
substance a knowing concealment.

Ctbjection will be made at the time of trial to any attempt to introduce evidence which is
sought by these discovery requests and For which improper or insufficient disclosure has been
made.

Issued in the name of the Honorable Carmen Means, Judge of said Court this 15% day of

Movember, 2024,

fsd Paul AL Sortland

Paul A, Sorthind (MN Lic. #103573)
SORTLAND LAW OFFICE, PLLC
431 South Seventh Street, Suite 2415
Minneapalis, Minnesota 35415

(612) 375-0d0)
sortlandi@sortland.com

s Grant G. Alvine

Grrant G. Alvine (5o, Dal. # 18)
ALVINE LAW FIRM, LLP
809 W, 10" Street

Sioux Falls, SD 57104

(005 27 5-(E0E
ermit@alvinelaw. com

ATTORNEYS FOR PLAINTIFF
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STATE OF sOUTH DAKOTA ) IN CIRCUIT COURT

58
COUNTY OF CODINGTON } THIRD JUDICTAL CIRCUIT
MICHAEL A GIBSON, 14CTV 23000350
Plaintitt, Judge Carmen Means

V.
SUBPOENA DUCES TECUM
GREG GIBSON, individually: JOAN DE. SARAH A REIFFENBERGER
GIBSON, individually, and GIBSON
FAMILY LIMITED PARTNERSHIP, a South
Dakota Limited Parinership; ROBERT M.
RONAYNE, and RONAYNE LAW OFFICE,
1y SH

Defendants,

T DR SARAH A. REIFFENBERGER, Praine Lakes Brown Chime, 306 First Avenue SE,
Watertown, SD 57201

Wou are cominanded to produce and permit inspection and copying of the listed
documents or objects at Prairie Lakes Brown Clinic Main, 306 First Avenue SE, Watertown, 8D
37200 on November 21, 2024, at 9:0{ am., and in the manner required by SDCL 15-6-45(a). As
an altemative, vou may produce the documents to counsel m pdf copies of all documents viaa
Dvopbox link that will be set up upon your request.  Please comtact the undersigned counsel, Paul
A. Sortland, to set up this Dropbox link.

YOU SHOULD TREAT THIS DOCUMENT AS YOU WOULD A COURT
ORDER. IF YOU FAIL TO COMPLY WITH THE COMMAND(S) IN THIS
DOCUMENT WITHOUT ADEQUATE EXCUSE, THE COURT MAY FIND YOU 1IN
CONTEMPT AND ASSESS MONETARY OR OTHER SANCTIONS AGAINST YO,

YOU HAVE CERTAIN OBLIGATIONS AND RIGHTS AS IT CONCERNS THIS
DOCUMENT, INCLUDING THOSE SET FORTH IN SDCL §15-6-45(b)-(g).

YOU SHOULD CONSIDER CONTACTING AN ATTORNEY REGARDING
YOUR OBLGATIONS AND RIGHTS.

For the purpose of this Subpgena, the following defintions and mstructions shall apply:
1. The term DOCUMENT shall mean the original and any copy of any wntten,
typed, printed, recorded or graphic matter of any kind, however produced. including but not

limited to letters or other comrespondence. telegrams, memoranda, reports, notes, summaries,
tabulations, work papers, cost sheets, canceled checks, financial reports and statements. motion

1
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picture films, bookkeeping and accounting records of all types, photographs. advertisements,
tape recordings. video or voice calls. voice mail, micro film, other data compilations, ncluding
digital data, and the memory units contaiming data, emails, electronic calendars, text messages,
electronic chat messages. and chat messages, saved files, transcripts. downloads, remote data
storage, Foom, Microsofl, Cisco WebEx, Cloud and any other facilities or companies wsed for
data hosting and =torage,

2, The term STATEMENT shall mean anv oral conversation. oral statement or voice
COMIMUTECation.

3 IDENTIFY, IDENTITY, IDENTIFICATICN shall mean:
(&) When referring to a natural person:

{1 the person’s full name;

{n}  the persom's present or last known business affiliation, title and position;
(i)  the nature and descrption of the person’s duties and responsabilities:
() the person's current or last known address and telephone number.

(k)  When referring 1o a DOCUMENT:

(1) its author, addressee and copyees and name of lechnology platforms and
company websites, webpage, email, address and contaet information for
those services,

(i)  thewwpe of DOCUMENT (e.g., letter, memorandum, etc. )

(i} = subject matter and substance;

(v} if the sbove information is mot available, some other means of
wdentifiing it:

(V) its present location and the IDENTITY of its present custodians;

(vi) if such DOCUMENT was, but 15 no longer in your possession or subject
to your control, or in existence, state whether it 15 (1) missing or
lost, (2) has been destroved, (3) has been transferred, voluntanly or
mivoluntarily to others, or (4) otherwise disposed of) and in
each instance, explain the circumstances for such disposition and the
date or approximate date of such disposition.

() When referring to a STATEMENT:

(1) the form of STATEMENT (e.g., in person, by telephone or other
specified mode),

(i)  the IDENTITY of the sender or maker and recipients(s) or persons
heanng the sams;

(mi) s date:

(v ats full and exact substance:

(V) IDENTIFICATION of all DOCUMENTS confirming, relating, referring
to the subject STATEMENT,

4. The phrase ALL FACTS AND CIRCUMSTANCES, when used m connection
.
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with a request for information conceming a claim or allegation, shall mean:

(i) i detailed summary of all evidentiary facts bearing upon or tending to support
such claim or allegation:

(k)  IDENTIFICATION of the persons having knowledge of such facts;
{e) a separate description of the facts known by each such person:

{d} IDENTIFICATION of all DOCUMENTS bearing upon or tending to support
such clam or allegation.

5, All requests i this subpoena include all persons, attomeys, lawyers, including but
not limited to the following and anyone on their staff or part of their business: Robert Ronayne,
Ronavne Law Office. Ronayne and Cogley, Gregory Gibson, Joan Gibson, Champaven Ranch
Ine, LeAnn Swenson, m anything related in any way to GFLP and any of its Partners,

&. GFLP shall refer to The Gibson Family Limited Parinership and any related entity
or organization.

SCHEDULE A

1. Al medical records from January 1, 2018 to present date, for Delores Gibson kept by
Prairie Lakes Brown Clinic.

2, All billings from January 1, 2018 to present date, for Delores Gibson kept by Prairie
Lakes Brown Chnic.
YOU ARE HEREBY NOTIFIED that the Rules of Civil Procedure requires
supplementation of these discovery requests regarding:
a. the identity and location of persons having knowledge of discoverable
matters, and

b. the identity of each person expected 1o be called az an expert wilness M
trial, the subject matter on which the expert is expected to testify, and the
substance of the expert's testimony.

Y ou are under a duty to reasonably amend a response if vou obtain mformation upon the
basis of which

a. vou know that the response was incorrect when made, or

el
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b, vou know that the response, though correct when made, is no longer true
and the circumstances are such that a farlure to amend the response 15
substance a knowing concealment.

Ctbjection will be made at the time of trial to any attempt to introduce evidence which is
sought by these discovery requests and For which improper or insufficient disclosure has been
made.

Issued in the name of the Honorable Carmen Means, Judge of said Court this 15% day of

Movember, 2024,

fsd Paul AL Sortland

Paul A, Sorthind (MN Lic. #103573)
SORTLAND LAW OFFICE, PLLC
431 South Seventh Street, Suite 2415
Minneapalis, Minnesota 35415

(612) 375-0d0)
sortlandi@sortland.com

s Grant G. Alvine

Grrant G. Alvine (5o, Dal. # 18)
ALVINE LAW FIRM, LLP
809 W, 10" Street

Sioux Falls, SD 57104

(005 27 5-(E0E
ermit@alvinelaw. com

ATTORNEYS FOR PLAINTIFF
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STATE OF sOUTH DAKOTA ) IN CIRCUIT COURT

58
COUNTY OF CODINGTON } THIRD JUDICTAL CIRCUIT
MICHAEL A GIBSON, 14CTV 23000350
Plaintitt, Judge Carmen Means

V.
SUBPOENA DUCES TECUM
GREG GIBSON, individually: JOAN PRAIRIE LAKES BREOWN CLINIC-MAIN
GIBSON, individually, and GIBSON
FAMILY LIMITED PARTNERSHIP, a South
Dakota Limited Parinership; ROBERT M.
RONAYNE, and RONAYNE LAW OFFICE,
1y SH

Defendants,

T KEEPER OF THE RECORDS:  Prairie Lakes Brown Clinic Main, 306 First Avenue SE,
Watertown, SD 57201.

Wou are cominanded to produce and permit inspection and copying of the listed
documents or objects at Alvine Law Office, LLP, 809 W, 10" Street, Sioux Falls, 8D 57104 on
December 6, 2024, at 1:00 p.m., and in the manner required by SDCL 15-6-45(a). As an
alternative, you may produce the documents to counsel in pdf copies of all documents via a
Dropbox link that will be set up upon your request. Please comtact the undersigned counsel, Paul
A. Sortland, to set up this Dropbox link.

YOU SHOULD TREAT THIS DOCUMENT AS YOU WOULD A COURT
ORDER. IF YOU FAIL TO COMPLY WITH THE COMMAND(S) IN THIS
DOCUMENT WITHOUT ADEQUATE EXCUSE, THE COURT MAY FIND YOU 1IN
CONTEMPT AND ASSESS MONETARY OR OTHER SANCTIONS AGAINST YO,

YOU HAVE CERTAIN OBLIGATIONS AND RIGHTS AS IT CONCERNS THIS
DOCUMENT, INCLUDING THOSE SET FORTH IN SDCL §15-6-45(b)-(g).

YOU SHOULD CONSIDER CONTACTING AN ATTORNEY REGARDING
YOUR OBLGATIONS AND RIGHTS.

For the purpose of this Subpgena, the following defintions and mstructions shall apply:
1. The term DOCUMENT shall mean the original and any copy of any wntten,
typed, printed, recorded or graphic matter of any kind, however produced. including but not

limited to letters or other comrespondence. telegrams, memoranda, reports, notes, summaries,
tabulations, work papers, cost sheets, canceled checks, financial reports and statements. motion
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picture films, bookkeeping and accounting records of all types, photographs. advertisements,
tape recordings. video or voice calls. voice mail, micro film, other data compilations, ncluding
digital data, and the memory units contaiming data, emails, electronic calendars, text messages,
electronic chat messages. and chat messages, saved files, transcripts. downloads, remote data
storage, Foom, Microsofl, Cisco WebEx, Cloud and any other facilities or companies wsed for
data hosting and =torage,

2, The term STATEMENT shall mean anv oral conversation. oral statement or voice
COMIMUTECation.

3 IDENTIFY, IDENTITY, IDENTIFICATICN shall mean:
(&) When referring to a natural person:

{1 the person’s full name;

{n}  the persom's present or last known business affiliation, title and position;
(i)  the nature and descrption of the person’s duties and responsabilities:
() the person's current or last known address and telephone number.

(k)  When referring 1o a DOCUMENT:

(1) its author, addressee and copyees and name of lechnology platforms and
company websites, webpage, email, address and contaet information for
those services,

(i)  thewwpe of DOCUMENT (e.g., letter, memorandum, etc. )

(i} = subject matter and substance;

(v} if the sbove information is mot available, some other means of
wdentifiing it:

(V) its present location and the IDENTITY of its present custodians;

(vi) if such DOCUMENT was, but 15 no longer in your possession or subject
to your control, or in existence, state whether it 15 (1) missing or
lost, (2) has been destroved, (3) has been transferred, voluntanly or
mivoluntarily to others, or (4) otherwise disposed of) and in
each instance, explain the circumstances for such disposition and the
date or approximate date of such disposition.

() When referring to a STATEMENT:

(1) the form of STATEMENT (e.g., in person, by telephone or other
specified mode),

(i)  the IDENTITY of the sender or maker and recipients(s) or persons
heanng the sams;

(mi) s date:

(v ats full and exact substance:

(V) IDENTIFICATION of all DOCUMENTS confirming, relating, referring
to the subject STATEMENT,

4. The phrase ALL FACTS AND CIRCUMSTANCES, when used m connection
.
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with a request for information conceming a claim or allegation, shall mean:

(i) i detailed summary of all evidentiary facts bearing upon or tending to support
such claim or allegation:

(k)  IDENTIFICATION of the persons having knowledge of such facts;
{e) a separate description of the facts known by each such person:

{d} IDENTIFICATION of all DOCUMENTS bearing upon or tending to support
such clam or allegation.

5, All requests i this subpoena include all persons, attomeys, lawyers, including but
not limited to the following and anyone on their staff or part of their business: Robert Ronayne,
Ronavne Law Office. Ronayne and Cogley, Gregory Gibson, Joan Gibson, Champaven Ranch
Ine, LeAnn Swenson, m anything related in any way to GFLP and any of its Partners,

&. GFLP shall refer to The Gibson Family Limited Parinership and any related entity
or organization.

SCHEDULE A

1. Al medical records from January 1, 2018 to present date, for Delores Gibson kept by
Prairie Lakes Brown Clinic.

2, All billings from January 1, 2018 to present date, for Delores Gibson kept by Prairie
Lakes Brown Chnic.
YOU ARE HEREBY NOTIFIED that the Rules of Civil Procedure requires
supplementation of these discovery requests regarding:
a. the identity and location of persons having knowledge of discoverable
matters, and

b. the identity of each person expected 1o be called az an expert wilness M
trial, the subject matter on which the expert is expected to testify, and the
substance of the expert's testimony.

Y ou are under a duty to reasonably amend a response if vou obtain mformation upon the
basis of which

a. vou know that the response was incorrect when made, or

el
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b, vou know that the response, though correct when made, is no longer true
and the circumstances are such that a farlure to amend the response 15
substance a knowing concealment.

Crbjection will be made at the time of trial to any attempt to introduce evidence which is
sought by these discovery requests and For which improper or insufficient disclosure has been
made.

Issued in the name of the Honorable Carmen Means, Judge of said Court this 15% day of

Movember, 2024,

fsd Paul AL Sortland

Paul A, Sorthind (MN Lic. #103573)
SORTLAND LAW OFFICE, PLLC
431 South Seventh Street, Suite 2415
Minneapalis, Minnesota 35415

(612) 375-0d0)
sortlandi@sortland.com

s Grant G. Alvine

Grrant G. Alvine (5o, Dal. # 18)
ALVINE LAW FIRM, LLP
809 W, 10" Street

Sioux Falls, SD 57104

(005 27 5-(E0E
ermit@alvinelaw. com

ATTORNEYS FOR PLAINTIFF
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STATE OF sOUTH DAKOTA ) IN CIRCUIT COURT

58
COUNTY OF CODINGTON } THIRD JUDICTAL CIRCUIT
MICHAEL A GIBSON, 14CTV 23000350
Plaintitt, Judge Carmen Means
V.
SUBPOENA DUCES TECUM
GREG GIBSON, individually; JOAN PRAIRIE LAKES BROWN CLINIC-
GIBSON, individually, and GIBSON NORTHRIDGE

FAMILY LIMITED PARTNERSHIP, a South
Dakota Limited Parinership; ROBERT M.
RONAYNE, and RONAYNE LAW OFFICE,
1y SH

Defendants,

T : KEEPER OF THE RECORDS: Prairie Lakes Brovwn Clinic Northnidge, 311 14"
Avene ME, Watertown, SD 57201,

Wou are cominanded to produce and permit inspection and copying of the listed
documents or objects at Alvine Law Office, LLP, 809 W, 10" Street, Sioux Falls, 8D 57104 on
December 6, 2024, at 1:00 p.m., and in the manner required by SDCL 15-6-45(a). As an
alternative, you may produce the documents to counsel in pdf copies of all documents via a
Dropbox link that will be set up upon your request. Please comtact the undersigned counsel, Paul
A. Sortland, to set up this Dropbox link.

YOU SHOULD TREAT THIS DOCUMENT AS YOU WOULD A COURT
ORDER. IF YOU FAIL TO COMPLY WITH THE COMMAND(S) IN THIS
DOCUMENT WITHOUT ADEQUATE EXCUSE, THE COURT MAY FIND YOU 1IN
CONTEMPT AND ASSESS MONETARY OR OTHER SANCTIONS AGAINST YO,

YOU HAVE CERTAIN OBLIGATIONS AND RIGHTS AS IT CONCERNS THIS
DOCUMENT, INCLUDING THOSE SET FORTH IN SDCL §15-6-45(b)-(g).

YOU SHOULD CONSIDER CONTACTING AN ATTORNEY REGARDING
YOUR OBLGATIONS AND RIGHTS.

For the purpose of this Subpgena, the following defintions and mstructions shall apply:
1. The term DOCUMENT shall mean the original and any copy of any wntten,
typed, printed, recorded or graphic matter of any kind, however produced. including but not

limited to letters or other comrespondence. telegrams, memoranda, reports, notes, summaries,
tabulations, work papers, cost sheets, canceled checks, financial reports and statements. motion
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picture films, bookkeeping and accounting records of all types, photographs. advertisements,
tape recordings. video or voice calls. voice mail, micro film, other data compilations, ncluding
digital data, and the memory units contaiming data, emails, electronic calendars, text messages,
electronic chat messages. and chat messages, saved files, transcripts. downloads, remote data
storage, Foom, Microsofl, Cisco WebEx, Cloud and any other facilities or companies wsed for
data hosting and =torage,

2, The term STATEMENT shall mean anv oral conversation. oral statement or voice
COMIMUTECation.

3 IDENTIFY, IDENTITY, IDENTIFICATICN shall mean:
(&) When referring to a natural person:

{1 the person’s full name;

{n}  the persom's present or last known business affiliation, title and position;
(i)  the nature and descrption of the person’s duties and responsabilities:
() the person's current or last known address and telephone number.

(k)  When referring 1o a DOCUMENT:

(1) its author, addressee and copyees and name of lechnology platforms and
company websites, webpage, email, address and contaet information for
those services,

(i)  thewwpe of DOCUMENT (e.g., letter, memorandum, etc. )

(i} = subject matter and substance;

(v} if the sbove information is mot available, some other means of
wdentifiing it:

(V) its present location and the IDENTITY of its present custodians;

(vi) if such DOCUMENT was, but 15 no longer in your possession or subject
to your control, or in existence, state whether it 15 (1) missing or
lost, (2) has been destroved, (3) has been transferred, voluntanly or
mivoluntarily to others, or (4) otherwise disposed of) and in
each instance, explain the circumstances for such disposition and the
date or approximate date of such disposition.

() When referring to a STATEMENT:

(1) the form of STATEMENT (e.g., in person, by telephone or other
specified mode),

(i)  the IDENTITY of the sender or maker and recipients(s) or persons
heanng the sams;

(mi) s date:

(v ats full and exact substance:

(V) IDENTIFICATION of all DOCUMENTS confirming, relating, referring
to the subject STATEMENT,

4. The phrase ALL FACTS AND CIRCUMSTANCES, when used m connection
.
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with a request for information conceming a claim or allegation, shall mean:

(i) i detailed summary of all evidentiary facts bearing upon or tending to support
such claim or allegation:

(k)  IDENTIFICATION of the persons having knowledge of such facts;
{e) a separate description of the facts known by each such person:

{d} IDENTIFICATION of all DOCUMENTS bearing upon or tending to support
such clam or allegation.

5, All requests i this subpoena include all persons, attomeys, lawyers, including but
not limited to the following and anyone on their staff or part of their business: Robert Ronayne,
Ronavne Law Office. Ronayne and Cogley, Gregory Gibson, Joan Gibson, Champaven Ranch
Ine, LeAnn Swenson, m anything related in any way to GFLP and any of its Partners,

&. GFLP shall refer to The Gibson Family Limited Parinership and any related entity
or organization.

SCHEDULE A

1. Al medical records from January 1, 2018 to present date, for Delores Gibson kept by
Prairie Lakes Brown Clinic.

2, All billings from January 1, 2018 to present date, for Delores Gibson kept by Prairie
Lakes Brown Chnic.
YOU ARE HEREBY NOTIFIED that the Rules of Civil Procedure requires
supplementation of these discovery requests regarding:
a. the identity and location of persons having knowledge of discoverable
matters, and

b. the identity of each person expected 1o be called az an expert wilness M
trial, the subject matter on which the expert is expected to testify, and the
substance of the expert's testimony.

Y ou are under a duty to reasonably amend a response if vou obtain mformation upon the
basis of which

a. vou know that the response was incorrect when made, or

el
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b, vou know that the response, though correct when made, is no longer true
and the circumstances are such that a farlure to amend the response 15
substance a knowing concealment.

Ctbjection will be made at the time of trial to any attempt to introduce evidence which is
sought by these discovery requests and For which improper or insufficient disclosure has been
made.

Issued in the name of the Honorable Carmen Means, Judge of said Court this 15% day of

Movember, 2024,

fsd Paul AL Sortland

Paul A, Sorthind (MN Lic. #103573)
SORTLAND LAW OFFICE, PLLC
431 South Seventh Street, Suite 2415
Minneapalis, Minnesota 35415

(612) 375-0d0)
sortlandi@sortland.com

s Grant G. Alvine

Grrant G. Alvine (5o, Dal. # 18)
ALVINE LAW FIRM, LLP
809 W, 10" Street

Sioux Falls, SD 57104

(005 27 5-(E0E
ermit@alvinelaw. com

ATTORNEYS FOR PLAINTIFF
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STATE OF sOUTH DAKOTA ) IN CIRCUIT COURT

58
COUNTY OF CODINGTON } THIRD JUDICTAL CIRCUIT
MICHAEL A GIBSON, 14CTV 23000350
Plaintitt, Judge Carmen Means

V.
SUBPOENA DUCES TECUM
GREG GIBSON, individually: JOAN PRAIRIE LAKES HOSPITAL
GIBSON, individually, and GIBSON
FAMILY LIMITED PARTNERSHIP, a South
Dakota Limited Parinership; ROBERT M.
RONAYNE, and RONAYNE LAW OFFICE,
1y SH

Defendants,

T : KEEPER OF THE RECORIDXS: Prairie Lakes Hospital, 4401 o Avenue NW, Building
AL Watertoon, 51 5T201,

Wou are cominanded to produce and permit inspection and copying of the listed
documents or objects at Alvine Law Office, LLP, 809 W, 10" Street, Sioux Falls, 8D 57104 on
December 6, 2024, at 1:00 p.m., and in the manner required by SDCL 15-6-45(a). As an
alternative, you may produce the documents to counsel in pdf copies of all documents via a
Dropbox link that will be set up upon your request. Please comtact the undersigned counsel, Paul
A. Sortland, to set up this Dropbox link.

YOU SHOULD TREAT THIS DOCUMENT AS YOU WOULD A COURT
ORDER. IF YOU FAIL TO COMPLY WITH THE COMMAND(S) IN THIS
DOCUMENT WITHOUT ADEQUATE EXCUSE, THE COURT MAY FIND YOU 1IN
CONTEMPT AND ASSESS MONETARY OR OTHER SANCTIONS AGAINST YO,

YOU HAVE CERTAIN OBLIGATIONS AND RIGHTS AS IT CONCERNS THIS
DOCUMENT, INCLUDING THOSE SET FORTH IN SDCL §15-6-45(b)-(g).

YOU SHOULD CONSIDER CONTACTING AN ATTORNEY REGARDING
YOUR OBLGATIONS AND RIGHTS.

For the purpose of this Subpgena, the following defintions and mstructions shall apply:
1. The term DOCUMENT shall mean the original and any copy of any wntten,
typed, printed, recorded or graphic matter of any kind, however produced. including but not

limited to letters or other comrespondence. telegrams, memoranda, reports, notes, summaries,
tabulations, work papers, cost sheets, canceled checks, financial reports and statements. motion
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picture films, bookkeeping and accounting records of all types, photographs. advertisements,
tape recordings. video or voice calls. voice mail, micro film, other data compilations, ncluding
digital data, and the memory units contaiming data, emails, electronic calendars, text messages,
electronic chat messages. and chat messages, saved files, transcripts. downloads, remote data
storage, Foom, Microsofl, Cisco WebEx, Cloud and any other facilities or companies wsed for
data hosting and =torage,

2, The term STATEMENT shall mean anv oral conversation. oral statement or voice
COMIMUTECation.

3 IDENTIFY, IDENTITY, IDENTIFICATICN shall mean:
(&) When referring to a natural person:

{1 the person’s full name;

{n}  the persom's present or last known business affiliation, title and position;
(i)  the nature and descrption of the person’s duties and responsabilities:
() the person's current or last known address and telephone number.

(k)  When referring 1o a DOCUMENT:

(1) its author, addressee and copyees and name of lechnology platforms and
company websites, webpage, email, address and contaet information for
those services,

(i)  thewwpe of DOCUMENT (e.g., letter, memorandum, etc. )

(i} = subject matter and substance;

(v} if the sbove information is mot available, some other means of
wdentifiing it:

(V) its present location and the IDENTITY of its present custodians;

(vi) if such DOCUMENT was, but 15 no longer in your possession or subject
to your control, or in existence, state whether it 15 (1) missing or
lost, (2) has been destroved, (3) has been transferred, voluntanly or
mivoluntarily to others, or (4) otherwise disposed of) and in
each instance, explain the circumstances for such disposition and the
date or approximate date of such disposition.

() When referring to a STATEMENT:

(1) the form of STATEMENT (e.g., in person, by telephone or other
specified mode),

(i)  the IDENTITY of the sender or maker and recipients(s) or persons
heanng the sams;

(mi) s date:

(v ats full and exact substance:

(V) IDENTIFICATION of all DOCUMENTS confirming, relating, referring
to the subject STATEMENT,

4. The phrase ALL FACTS AND CIRCUMSTANCES, when used m connection
.
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with a request for information conceming a claim or allegation, shall mean:

(i) i detailed summary of all evidentiary facts bearing upon or tending to support
such claim or allegation:

(k)  IDENTIFICATION of the persons having knowledge of such facts;
{e) a separate description of the facts known by each such person:

{d} IDENTIFICATION of all DOCUMENTS bearing upon or tending to support
such clam or allegation.

5. All requests i this subpoena include all persons, attomeys, lawyvers, including but
not limited to the following and anyone on their staff or part of their business: Robert Ronayne,
Ronavne Law Office. Ronayne and Cogley, Gregory Gibson, Joan Gibson, Champayen Ranch
Ine, LeAnn Swenson, m anything related in any way to GFLP and any of its Partners.

&. GFLP shall refer to The Gibson Family Limited Parinership and any related entity
or organization.

SCHEDULE A

1. Al medical records from January 1, 2018 to present date, for Delores Gibson kept by
Prairie Lakes Hospital.

2, All billings from January 1, 2018 to present date, for Delores Gibson kept by Prairie
Lakes Hospital.
YOU ARE HEREBY NOTIFIED that the Rules of Civil Procedure requires
supplementation of these discovery requests regarding:
a. the identity and location of persons having knowledge of discoverable
matters, and

b. the identity of each person expected 1o be called az an expert wilness M
trial, the subject matter on which the expert is expected to testify, and the
substance of the expert's testimony.

Y ou are under a duty to reasonably amend a response if vou obtain mformation upon the
basis of which

a. vou know that the response was incorrect when made, or

el
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b, vou know that the response, though correct when made, is no longer true
and the circumstances are such that a farlure to amend the response 15
substance a knowing concealment.

Ctbjection will be made at the time of trial to any attempt to introduce evidence which is
sought by these discovery requests and For which improper or insufficient disclosure has been
made.

Issued in the name of the Honorable Carmen Means, Judge of said Court this 15% day of

Movember, 2024,

fsd Paul AL Sortland

Paul A, Sorthind (MN Lic. #103573)
SORTLAND LAW OFFICE, PLLC
431 South Seventh Street, Suite 2415
Minneapalis, Minnesota 35415

(612) 375-0d0)
sortlandi@sortland.com

s Grant G. Alvine

Grrant G. Alvine (5o, Dal. # 18)
ALVINE LAW FIRM, LLP
809 W, 10" Street

Sioux Falls, SD 57104

(005 27580
ermit@alvinelaw. com

ATTORNEYS FOR PLAINTIFF
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STATE OF sOUTH DAKOTA ) IN CIRCUIT COURT

58

COUNTY OF CODINGTON } THIRD JUDICTAL CIRCUIT
MICHAEL A GIBSON, 14CTV 23000350

Plaintitt, Judge Carmen Means
V.

SUBPOENA DUCES TECUM

GREG GIBSON, individually; JOAN SANFORD HEALTH
GIBSON, individually, and GIBSON WATERTOWN CLINIC

FAMILY LIMITED PARTNERSHIP, a South
Dakota Limited Parinership; ROBERT M.
RONAYNE, and RONAYNE LAW OFFICE,
1y SH

Defendants,

TO: KEEPER OF THE RECORDS: Sanford Health Watertown Clinic, 901 4" Streat NW,
Watertown, SD 57201.

Wou are cominanded to produce and permit inspection and copying of the listed
documents or objects at Alvine Law Office, LLP, 809 W, 10" Street, Sioux Falls, 8D 57104 on
December 6, 2024, at 1:00 p.m., and in the manner required by SDCL 15-6-45(a). As an
alternative, you may produce the documents to counsel in pdf copies of all documents via a
Dropbox link that will be set up upon your request. Please comtact the undersigned counsel, Paul
A. Sortland, to set up this Dropbox link.

YOU SHOULD TREAT THIS DOCUMENT AS YOU WOULD A COURT
ORDER. IF YOU FAIL TO COMPLY WITH THE COMMAND(S) IN THIS
DOCUMENT WITHOUT ADEQUATE EXCUSE, THE COURT MAY FIND YOU 1IN
CONTEMPT AND ASSESS MONETARY OR OTHER SANCTIONS AGAINST YO,

YOU HAVE CERTAIN OBLIGATIONS AND RIGHTS AS IT CONCERNS THIS
DOCUMENT, INCLUDING THOSE SET FORTH IN SDCL §15-6-45(b)-(g).

YOU SHOULD CONSIDER CONTACTING AN ATTORNEY REGARDING
YOUR OBLGATIONS AND RIGHTS.

For the purpose of this Subpgena, the following defintions and mstructions shall apply:
1. The term DOCUMENT shall mean the original and any copy of any wntten,
typed, printed, recorded or graphic matter of any kind, however produced. including but not

limited to letters or other comrespondence. telegrams, memoranda, reports, notes, summaries,
tabulations, work papers, cost sheets, canceled checks, financial reports and statements. motion
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picture films, bookkeeping and accounting records of all types, photographs. advertisements,
tape recordings. video or voice calls. voice mail, micro film, other data compilations, ncluding
digital data, and the memory units contaiming data, emails, electronic calendars, text messages,
electronic chat messages. and chat messages, saved files, transcripts. downloads, remote data
storage, Foom, Microsofl, Cisco WebEx, Cloud and any other facilities or companies wsed for
data hosting and =torage,

2, The term STATEMENT shall mean anv oral conversation. oral statement or voice
COMIMUTECation.

3 IDENTIFY, IDENTITY, IDENTIFICATICN shall mean:
(&) When referring to a natural person:

{1 the person’s full name;

{n}  the persom's present or last known business affiliation, title and position;
(i)  the nature and descrption of the person’s duties and responsabilities:
() the person's current or last known address and telephone number.

(k)  When referring 1o a DOCUMENT:

(1) its author, addressee and copyees and name of lechnology platforms and
company websites, webpage, email, address and contaet information for
those services,

(i)  thewwpe of DOCUMENT (e.g., letter, memorandum, etc. )

(i} = subject matter and substance;

(v} if the sbove information is mot available, some other means of
wdentifiing it:

(V) its present location and the IDENTITY of its present custodians;

(vi) if such DOCUMENT was, but 15 no longer in your possession or subject
to your control, or in existence, state whether it 15 (1) missing or
lost, (2) has been destroved, (3) has been transferred, voluntanly or
mivoluntarily to others, or (4) otherwise disposed of) and in
each instance, explain the circumstances for such disposition and the
date or approximate date of such disposition.

() When referring to a STATEMENT:

(1) the form of STATEMENT (e.g., in person, by telephone or other
specified mode),

(i)  the IDENTITY of the sender or maker and recipients(s) or persons
heanng the sams;

(mi) s date:

(v ats full and exact substance:

(V) IDENTIFICATION of all DOCUMENTS confirming, relating, referring
to the subject STATEMENT,

4. The phrase ALL FACTS AND CIRCUMSTANCES, when used m connection
.
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with a request for information conceming a claim or allegation, shall mean:

(i) i detailed summary of all evidentiary facts bearing upon or tending to support
such claim or allegation:

(k)  IDENTIFICATION of the persons having knowledge of such facts;
{e) a separate description of the facts known by each such person:

{d} IDENTIFICATION of all DOCUMENTS bearing upon or tending to support
such clam or allegation.

5, All requests i this subpoena include all persons, attomeys, lawyers, including but
not limited to the following and anyone on their staff or part of their business: Robert Ronayne,
Ronavne Law Office. Ronayne and Cogley, Gregory Gibson, Joan Gibson, Champaven Ranch
Ine, LeAnn Swenson, m anything related in any way to GFLP and any of its Partners,

&. GFLP shall refer to The Gibson Family Limited Parinership and any related entity
or organization.

SCHEDULE A

1. Al medical records from January 1, 2018 to present date, for Delores Gibson kept by
Sanford Health Wateriown Clinic

2, All billings from January 1, 201¥ to present date, for Delores Gibson kept by Sanford
Health Watertovwn Clinic.

YOU ARE HEREBY NOTIFIED that the Rules of Civil Procedure requires
supplementation of these discovery requests regarding:
a. the identity and location of persons having knowledge of discoverable
matters, and

b. the identity of each person expected 1o be called az an expert wilness M
trial, the subject matter on which the expert is expected to testify, and the
substance of the expert's testimony.

Y ou are under a duty to reasonably amend a response if vou obtain mformation upon the
basis of which

a. vou know that the response was incorrect when made, or

el
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b, vou know that the response, though correct when made, is no longer true
and the circumstances are such that a farlure to amend the response 15
substance a knowing concealment.

Ctbjection will be made at the time of trial to any attempt to introduce evidence which is
sought by these discovery requests and For which improper or insufficient disclosure has been
made.

Issued in the name of the Honorable Carmen Means, Judge of said Court this 15% day of

Movember, 2024,

fsd Paul AL Sortland

Paul A, Sorthind (MN Lic. #103573)
SORTLAND LAW OFFICE, PLLC
431 South Seventh Street, Suite 2415
Minneapalis, Minnesota 35415

(612) 375-0d0)
sortlandi@sortland.com

s Grant G. Alvine

Grrant G. Alvine (5o, Dal. # 18)
ALVINE LAW FIRM, LLP
809 W, 10" Street

Sioux Falls, SD 57104

(005 27 5-(E0E
ermit@alvinelaw. com

ATTORNEYS FOR PLAINTIFF
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STATE OF SOUTH DAKOTA ) IN CIRCUIT COLIRT

58
COUNTY OF CODINGTON } THIRD JUDICTAL CIRCUIT
MICHAEL A GIBSON, 14CTV 23003 50
Plaintitt, Judge Carmen Means

V.
SUBPOENA DUCES TECUM
GREG GIBSON, individually: JOAN LEE HENDRICKS. PsvDD
GIBSON, individually, and GIBSON
FAMILY LIMITED PARTNERSHIP, a South
Dakota Limited Parinership; ROBERT M.
RONAYNE, and RONAYNE LAW OFFICE,
1y SH

Defendants,

T Lee Hendricks, PsyDD. Fireflv Counsehing, 2013 Willow Creek Drive, Sute 2B,
Watertown, 8D 57201

You are cominanded to produce and permit nspection and copyving of the listed
documents or objects at Alvine Law Office, LLP, 809 W, 10" Street, Sioux Falls, 8D 57104 or
provide a copy to Sortland Law Office, PLLC, 431 South Seventh Street, Suite 2415,
Minneapolis MN 33415, on January 15, 2025 at 8:00 am.. and in the manner required by SDCL
15-6-45(a). As an allernative, you may produce the documents to counsel in pdf copies of all
documents via a Dropbox Ik that will be set up upon your request. Please contact the
undersigned counsel. Paul A, Sortland, to sat up this Dropbox link.

YOU SHOULD TREAT THIS DOCUMENT AS YOU WOULD A COURT
ORDER. IF YOU FAIL TO COMPLY WITH THE COMMAND(S) IN THIS
DOCUMENT WITHOUT ADEQUATE EXCUSE, THE COURT MAY FIND YOU IN
CONTEMPT AND ASSESS MONETARY OR OTHER SANCTIONS AGAINST YOU.

YOU HAVE CERTAIN OBLIGATIONS AND RIGHTS AS IT CONCERNS THIS
DOCTUMENT, INCLUDING THOSE SET FORTH IN SDCL §15-6-45(by-(g).

YOU SHOULD CONSIDER CONTACTING AN ATTORNEY REGARDMNG
YVOUR OBLGATIONS AND RIGHTS.

THIS SUBPOENA IS GOVERNED BY HIPAA. The attormey for the person who is
the subject of the information about this request has been notificd so that she has a chance
to object to the disclosure or seek a qualitied protective order tor the information feom the
court,
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For the purpose of this Subpoena, the following definitions and instructions shall apply:

1. The term DOCUMENT shall mean the original and any copy of any written,
typed, pnnted, recorded or graphic matter of any kind, however produced, including bt mot
hmmuted to letters or other commespondence, telegrams, memoranda, reports. noles, slmmares,
tabulations, work papers, cost sheets, canceled checks, financial reports and statements. motion
picture films, bookkeeping and accounting records of all types, photographs. advertisements,
tape recordings, video or voice calls, voice mail, micro film, other data compilations, including
digital data, and the memory units containing data, emails, ¢lectronic calendars, text messages,
electronic chat messages, and chat messages, saved files, transcripts, downloads, remode data
storage, Zoom, Microsoft, Cisco WebEx, Cloud and any other facilities or companies used for
data hosting and storage.

2. The term STATEMENT shall mean any oral conversation. oral statement or voice
commtmcation.

3. IDENTIFY. IDENTITY, [DENTIFICATION shall mean:
{a)  When refernng to a natural person;

(n the person's full name;

()}  the person's present or last known business affiliation. title and position;
(iti)  the nature and description of the person's duties and responsibilities;
{ivi  the person's current or last known address and telephone number.,

() When referring o a DOCUMENT:

{1 its author, addressee and copyvees and name of technology platfonms and
company websites, webpage, email, address and contact information for
those services:

{u}  the type of DOCUMENT (e.g., letter, memorandum, ¢fc. )

{mi)  its subject matter and substance:

(vl if the above information is not availlable, some other means of
identifving it;

{v) s present location and the IDENTITY of its present custodians;
Cvi)of such DOCUMENT was. but 1 no longer m vour possession or subject
to your control, or in existence. state whether it is (1) missing or
lost, (2) has been destroyved, (3} has been transferred. voluntarily or

mvoluntarily to others, or (4} otherwise disposed of; and in
each instance, explan the circumstances for such disposition and the
date or approximate date of such disposition.

{¢) When referring to a STATEMENT:

{1) the form of STATEMENT (e.g.. m person, by telephone or other
2
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specified mode),

(i}  the IDENTITY of the sender or maker and recipients(s) or persons
hearing the same;

(i)  its date;

{iv)  its foll and exact substance;

{v) IDENTIFICATION of all DOCUMENTS confimning, relating, refarrmg
o the subject STATEMENT.

4. The phrase ALL FACTS AND CIRCUMESTANCES. when used in connection
with a request for information concering a ¢laim or allegation. shall mean;

{a)  adetwled summary of all evidentiary tacts bearing upon or tending to support
such claim or allegation;

{h} IDENTIFICATION of the persons having knowledge of such facts,
() a separate description of the facts known by cach such person;

{d) IDENTIFICATION of all DOCUMENTS bearing upon or tending to support
such claim or allegation.

= 3 Al requests in this subpoena include all persons, attomeys, lawyers, including but
not limited to the following and anvone on their staff or part of their business: Robert Ronayne,
Ronavne Law Office, Ronavne and Cogley. Gregory Gibson, Joan Gibson, Champaven Ranch
Inc, LeAnn Swenson, in anything related in any way to GFLP and any of its Partners,

6. GFLP shall refer to The Gibson Family Limited Partnership and any related entity
OF OFEaniZation.

SCHEDULE A

1. All medical records from January 1, 2018 to present date, for Delores Gibson within
the possession or control of Firefly Counseling,.

2. All billings from January 1. 2018 to present date, for Delores Gibson within the
possession or control of Firefly Counseling,

YOU ARE HEREBY NOTIFIED that the Rules of Civil Procedure requires

supplementation of these discovery requests regarding:

i the identity and location of persons having knowledge of discoverable
matters. and

el

Gibzon App. 00043
Filed: 1/6/2025 2:56 PM C5T Codington County, South Dakota 14CIV23-000350



b. the identity of cach person expected to be called as an expert witness al
trual, the subject matter on which the expert is expected to testify, and the
substance of the expert’s testimony.

You are under a duty to reasonably amend a response if vou obtain mformation upon the
basis of which

i vou know that the response was incorrect when made. or

b, voul know that the response, though correct when made, is no longer true
and the circumstances are such that a farlure to amend the response s In
substance a knowing concealment.

Objection will be made at the time of trial to any attempt to introduce evidence which is
sought by these discovery requests and for which improper or msufficient disclosure has been
made,

Issued in the name of the Honorable Carmen Means, Judge of said Court this 3™ day of

JTanuary, 20235,

s/ Paul A. Sortland

Paul A, Sortland (MM Lic. #103573)
SORTLAND LAW OFFICE, PLLU
431 South Seventh Street, Suile 2415
Minneapalis, Minnesota 55415

(612) 375-0400
sortland:@sortland.com

fsd CGirant G, Alvine

Grant G. Alvine (5o, Dalk. # 18)
ALVINE LAW FIRM, LLP
B00 W 10™ Street

Sioux Falls, 8D 57104

{603) 2T5-DB0E
grantidalvinelaw. com

ATTORNEYS FOR PLAINTIFF
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Service Ony, 1872025 434 P

AFFIDAVIT OF SERVICE EXHIBIT

2

IN CIRCUIT COURT THIRD JUDICIAL CIRCUTY
IN AND FOR
CODINGTON COUNTY, STATE OF SOUTH DAKOTA

Case no. 14C1V23-000350

MICHAEL A. GIBSON,
Plaintiff,

V.

GREG GIBEON, mdividually; JOAN GIBSON,
mdividually, and GIBESON FAMILY LIMITED
PARTNERSHIP, a South Dakota Limited
Partnership: ROBERT M. RONAYNE, and
RONAYNE LAW OFFICE, P.C.,

Defendanis.

I. Brooke Bailly, being duly swom upen, depose and states the following: [ served Lee Hendricks, PsyD,
Firefly Counseling, 2013 Willow Creek Drive, Suite 28, Watertown, SD 57201, personally by delivering a true
copy of the SUBPOENA DUCES TECUM LEE HENDRICKS. PeyD in reference to the above matter 1o Lee
Hendricks, PsyD at Firefly Counseling, 2013 Willow Cmeek Drive, Suite 2B, Watertown, 5D 57201 on 11-18-
2024 st 9:20 AM;

e e el d® g M e i ot e

Description: Age: #0's, Sex: M, Race: W, Heigh; 5'9", Weight: 270 b, Hair: Brown

1 certify that I have na inlerest in the above action, am of legal age and bave proper authority in the jurisdiction
m which this service was made.

% OKE RAILLY, PROCESE SERVER

tamber 2024 in Codington County, State of South Dskota

Exhiivt 2 Page 1 ol 6 Gitezon App (0045
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Service Ony, 1872025 434 P

AFFIDAVTIT OF SERVICE

IN CIRCUIT COURT THIRD JUDICIAL CIRCUIT
IN AND FOR
CODINGTON COUNTY, STATE OF SOUTH DAKOTA

Case no. 14CTV23-000350

MICHAEL A. GIBSON,
Plamtiff,

Va.

GREG GIBSON, ndividually; JIOAN GIBSON,
imdividually, and GIBSON FAMILY LIMITED
PARTNERSHIP, a South Dakota Linited
Partnership; ROBERT M. RONAYNE, and
RONAYNE LAW OFFICE, P.C,

Defendants,

[, Brooke Builly, being duly swom upon, depose and states the following: | served DR, SARAH A,
REIFFENBERGER, Prairie Lakes Brown Clindc, personally by delivering & true copy of the AMENDED
SUBPOENA DUCES TECUM AMERICAN NATIONAL INSURANCE in reference to the above matier to
DR. SARAH A REIFFENBERGER /o Sarsh Engels, LFN at Pmirie Lakes Brown Clinic Northridge, 511 14th
Ave NE, Watertown, SD 57201 on 11-18-2024 at 9:.40 AM,;

P ! S e e e e Tt et Bl S Tt

Drescoption: Age: 20°s, Sex: F, Race: W, Height; 5°5", Weight: 150 s, Hair: Brown

1 certify that | have no interest in the above action, sm of legul age and bave proper asthority in the jurisdiction

in which this service was made.
éﬂﬂh‘:ﬂ BAILLY, PROCESS SERVER

i, 4, in Codington County, State of South Dekots

My Commission Expi

Exniivt 2 Pege 2 ol 6 Gitezon App 004G
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Service Ony, 1872025 434 P

AFFIDAYIT OF SERVICE

IN CIRCUIT COURT THIRD JUDICIAL CIRCUILT
IN AND FOR
CODINGTON COUNTY, STATE OF SOUTH DAKOTA

Case no, 14C1V 23000350

MICHAEL A. GIBSON,
Plaintiff,

¥s.

GREG GIBSON, individually; JOAN GIBSON,
individually, and GTBSON FAMILY LIMITED
PARTHNERSEHIP, a South Dakota Lunited
Partnership; ROBERT M. RONAYNE, and
ROMNAYME LAW OFFICE, P.C,

Defendants.

1, Braoke Bailly, being duly swom wpon, depose and states the following: I served KEEFER OF THE
RECORDS: Prainie Lakes Brown Clinic Main, 401 th Avenus NW, Building A, Watertown, SIF 57201
personally by delivering a true copy of the SUBPOENA DUCES TECUM PRAIRIE LAKES BROWN
CLINIC-MAIN in reference to the sbove matter to Jodi LeBlanc, HIM Speculist at KEEPER OF THE
RECORDS: Prairie Lakes Brown Clinic Main, 401 Sth Avenue NW, Bullding A, Watertown, 3D 57201, on 11-
18-2024 st | 2:30PM;

e e i et S S e e it e

Description: Age: 40"s, Sex: F, Race: W, Height; sitting, Weight: 240 Ibs., Hair: Blonde

1 certify that | have no interest in the above action, am of legal age and have proper suthority in the jurisdiction
in which thiz service was made.

i

3 g *ﬂja'"
Hyﬂummmslnn Expiras_J jE m % s
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Service Ony, 1872025 434 P

AFFIDAVIT OF SERVICE

IN CIRCUIT COURT THIRD JUDICIAL CIRCUIT
IN AND FOR
CODINGTON COUNTY, STATE OF SOUTH DAKOTA

Ceee no. 14C1 V23000350

MICHAEL A. GIBSON,
PlantiT,

LS

GREG GIBSON, mdividually; JOAN GIBSON,
mdividually, and GIBSON FAMILY LIMITED
PARTWNERSHIP, & South Dakota Linated
Partoership; ROBERT M, RONAYNE, and
RONAYNE LAW OFFICE,P.C,,

Defendants,

I, Bropke Bailly, being duly swom upon, deposs and states the following: ] served KEEPER OF THE
RECORDS: Prairi¢ Lakes Brown Clinic Nocthridge, 511 14th Avenue NE, Watertown, SD 57201, personally
by delivering a troe copy of the SUBPOENA DUCES TECUM PRAIRIE LAKES BROWN CLINIC
NORTHRIDGE in reference to the sbove matter to Sarah Engels, LPN st Prairie Lakes Brown Clinie
MNorthridge, 511 14th Ave NE, Watertown, 5D 57201 on 1 1-18-2024 s 9:40 AM;

e L L S R e L e L

Description: Age: 20°s, Sex: F, Race: W, Height; 5°57, Weight: 150 lbs, Hair: Brown

1 certify that | have no interest in the above sction, am of legal age and have proper authority @ the jurisdicion
 which thas service was made.

%mxn :ﬁlﬁ%w, PgESE SERVER

Gibzon App 00048
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Service Onty. 1672025 434 PM

AFFIDAYIT OF SERVICE

IN CIRCUIT COURT THIRD JUDICIAL CIRCUIT
IN AND FOR
CODINGTON COUNTY, STATE OF SOUTH DAKOTA

Casc no, [4CIV23-000350

MICHAEL A. GIBSON,
PlaintifT,

Va,

GHEG GIBSON, individualh; JOAN GIBSOM,
individually, and GIRSON FAMILY LIMITED
PARTNERSHIF, a South Dakota Limited
Partnevship; ROBERT M. RONAYNE, and
RONAYNE LAW OFFICE, P.C,,

Defendants,

[, Brooke Bailly, bemng duly sworn upon, depose and stetes the follewing: I served KEEPER OF THE
RECORDS: Prairic Lakes Hospital, 401 9th Avenue NW, Building A, Watertown, SD 57201., personally by
delivering a lrue copy of the SUBRPOENA DUCES TECUM PRAIRIE LAKES HOSPITAL in refersnos to the
sbove matier to KEEPER OF THE RECORDS: Prainie Lakes Hospital, 401 %th Avenue N'W, Buoilding A,
Watertown, 5D 57201, C/O Katic Born, HIM Specialist on L1-18-2024 at 12:05 PM;

-""l_i'u.ﬂ'u'n_lil..l-'l'l'uu"_l"'_l'""

Description: Age: 30°s, Sex: F, Race: W, Height; 5'4”, Weight: 180 s, Hair: Blonde

I centify that T have no interest in the above action, am of legal age and bave proper authority in ihe jurisdiction

and Swom MEM?M 19% day of November 2024 in Codington County, State of South Dakota

NOTARY PU 1::: :
My Commission &FERM

Exniivt 2 Page & ol 6 Gitezan App. (0049
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Service Ony, 1872025 434 P

AFFIDAVIT OF SERVICE

IN CIRCULT COURT THIRD JUDICIAL CIRCUIT
IN AND FOR
CODINGTON COUNTY, STATE OF SOUTH DAKOTA

Case no. 14CTV23-060350
MICHAEL A. GIBSON,
Plaintiff

L

Vs,

GREG GIBSON, md tvidually; JOAN GIBSON,
mdiadually, and GIBSON FAMILY LIMITED
PARTNERSHIP, a South Dakota Lirnited
Parmership; ROBERT M. RONAYNE, and
RONAYNE LAW OFFICE, P.C,,

Defendants,

L, Brooke Bailly, being duly swom upon, depose and states the followiag: | served KEEPER OF THE
RECORDS: Sanford Health Watertown Clinic, 901 4th Street NW, Watertown, SD 57201, personally by
delivering a true copy of the SUBPOEN A DUCES TECUM SANFORD HEALTH WATERTOWN CLINIC in
reference 1o the sbove matter to KEEPER OF THE RECORDS: Sanford Health Watertown Clinic, 901 4th
Street NW, Watertown, S} 57201 C/O Jemnifer Briggs, Chinical Lead on 11-18:2024 at 12:00 PM;

i LT S DA

Depcription: Age: 40's, Sex: F, Race: W, Height; 5°4", Weight: 230 bs, Hair: Blonde

I ceriify that | bave oo interest in the above action, am of legal age and have proper authornity in the jusisdiction
in which this service was made.

BROOKE BAILLY, PROCESS SERVER

77

My Commiasion Expiras

Exniivt 2 Pege £ ol 6 Gitezan App (0050
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SORTLAND LAW OFFICE, PLLC
43 | SOUTH SEVENTH STREET, SINTE 2415
Minneapolis, Minnesota 55415

Tevkerord (§17) 3 75040

PALUL A. SORTLANED
ATTORHEY AT LAW
sortland@sortland.com

May 7, 2024

Mr. Grant Alvine

Alvine Law Office, LLP

BO9 W, 10" Street

Sloux Falle, 5D 57104

ViA E-MAIL ONLY: granti@alvinelaw.com

Re: Gibson v. Ronayne, et al.

Drear Grant:

Cerdfied Civil Trial Specialist by MSBA
Admétted in Minnesota and North Dakota

EXHIBIT

A

wwnnortiand. com

Enclosed with this letter you will find new subpoenas we have prepared. This time we added
the language required by SDCL 15-6-45(a). We have alzo learmed that the witness fee Iz $20.00.
| can send these to the appropriace sheriff's offices for service on the deponents. | would ask
you to review these, and if appropriats, serve them through the e-file system to opposing
counsel. ¥ there is anything else we need, please let me know.

Please review these briefly and confirm that they are correct at least as wo farm.

| am enclesing the fallowing subpoeras:

Schwan Financial Group.
First Premier Bank.

Mark Weber Agency.

Mew Feal Estate,

Amercan MNational Insurance.
The UPS Store.

Miller Realty.

e ™ p pn o

Filed: 3/4/2025 3:69 PM CST Codington County, South Dakota
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Mr. Grant Alvine
May 7, 2024
Page 2

h. Dracotah Bank

| have conformed your signature to these subpoeras, pending your approval. If you have any
questions or concerns, please let me know,

Yours very truly,
Fael'v¥ Sarttond
Paul A, Sordand

PAS hjn

Enclosures

ce: Mz Olivia Jolley (Via E-mail Only: Olivia@alvinelaw.com)
Mr. Michael Gibson {Via E-mail Only: biggib@itctel com}

Gibeon App 00052
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STATE OF SOUTH DAKOTA ) IN CIRCUIT COURT

)85
_COUNTY OF CODINGTON _ ) THIRD JUDICIAL CIRCUIT
MICHAEL A, GIBSON, 14CTV23-(003 50
Plaintiff Judpe Carmen Means
¥,
GREGORY GIBSON, individually; JOAN AFFIDAVIT OF PAUL A. SORTLAND,
GIBSON, individually, and GIBSON MARCH 4, 2025, REGARDING MOTION
FAMILY LIMITED PARTNERSHIP, a South TO DISMISS, ET AL.

Dakota Limited Parinership; ROBERT M.
RONAYNE, and RONAYNE LAW OFFICE,
P,

Defendants.

STATE OF MINNESOTA )

COUNTY OF HENNEPIN ;'H
Paul A. Sortland, beimg first duly swom, deposes and states as follows:

I. T am one of the attorneys for the Plaintiff, Michacl A. Gibson, and the Michaal & Tara
Gibaon Living Trust.

2. I have been practicing law since graduation frotn the University of Minnesota Law
School in 1978, T have practiced law continuously sinee then, in & vanety of litgation.
However, for the past twenty years, my focus has been on professional negligence,
anal yzing and preparing claims against other legal professionals for neglipence and
wrongful actions.

3. I am certified as a Civil Trial Specialist by the Litigation Section of the Minnesota State

Bar Association, and was firsl cerdified on June 1, 1990,

Gibeon App 00053
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4, [ have previously been an Adjunct Professor of Business Law at Moorhead State
University. 1 have been named a “Super Lawyer” by Minmesote Law & Politics, and have
been a Super Lawyer since 2006. [ am rated “AV™ by Martindale Hubble. My practice of
law mcludes serving as resident manager of the Fargo office of Qualley Larson & Jones,
headquartered in Sionx City, with offices alzo in Sioux Falls and elsewhere. [ was Inter a
pariner and chair of business litigation of Messerli & Kramer, one of the top law firms in
Minneapolis. 1 am a member of the Minnesota Azsociation for Justice, the Minmesola
Stale Bar Association, and the State Bar Association of North Dakota

5, I am admirted to practice in the state and federal courts of both Minnesota and North
Dakota. Iam also admitted fo the Eighth Circuit Court of Appeals and to the United
States Supreme Court.

6. 1 appear in this aclion on a pro hac vice bagis with Mr. Grant Alvine serving as local
counsal,

7. While | bave been admitted to pursue this case on behalf of our clients on a pro hac vice
basig, in that capacity, 1 do not have filing privileges through the Odyssey E-file System
as a South Dakots resident atiomey would. Everything we file has to be submitied by
Mr. Alvine's office. While this is o litthe slow sometimes, [ do appreciate the ability of
Mr. Alvine to review my work before it is submitted 1o the Court and counsel.

B When 1 prepared the first set of subpoenas, [ sent those to Mr. Alvine’s office with a
letter of May 7, 2024, attached as Exhibit A, which indicated we would be first filing
before serving the subpoenas. Mr. Alvine's office mistakenly informed me that we do

nod need to file or serve the subpoena before serving the witness. Consequently, we sent

Gibeon App. 00054
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10,

12,

13.

14.

those subpoenas directly to the sheriffs® offices or o private proceas aervers. Email,

May 7, 2024, attached as Exhibit B.

Afier the complaints of Mr. Schoenbeck, we discovered that South Dakota law was,
mndeed, the same as Minnesota, and we were reguived to serve the subpoenas after first
filing them with the Court.

A copy of Mr. Alvine"s email of May 30, 2024, is attached ag Exhibit C, indicating his
acknowledgment of the mistake. Since then, we have always filed these subpoenas so that
thev are available to opposing counsel, before causing them to be served.

There really were no problems with the depositions, subpoenas, and document production
until we got to the subpoenas served upon Praitie Lakes Health facilities, and related
entitics. Before this time, while there may have been minor errors, we proceeded along
and seemed 10 work out minor dispules with opposing counsel.

Now, it appears that GFLP and Evans are complaming about the subpoenas served on
Prainie Lakes and related entities. These were served through the South Dakota Odyssey
Court Svetem and filed in this case, making them available to the other atiomevs and the
public.

These were served on November 15, 2024, Copies of these subpoenas served upon
Prairies Lakes Hospital, Prairie Lakes Brown Clinic-Main, Prairie Lakes Brown Clinic-
Northridge, are attached as Exhibits [, E, and F, respectively,

We did not receive anything from the other deponents served on November 15, including
Lee Hendrickz, and Dr. Sarah Reiffenberger, and Sanford Watertown Clinic. These are

atiached as Exhibits G, H, and 1.

Gibeon App 00055
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15.

16.

17.

19,

Exhibits J, K, and L, are true and correct copies of the Affidavits of Service, signed by
Brooke Bailly, the process server we hired, showing that she served the Prairie Lakes
entitics on November 18, 2024,

Attached as Exhibil M is a true and correct copy of pertinent portion of the Case
Summary, printed on February 28, 2025,

When we received the call from Praivis Lakes Health System, on December 2, a woman
identifled as Jodi, talked to my secretary, Hesther, inquiring abouwd the Dropbox services.
It is my understanding that Heather provided Jodi with a Dropbox link by email.
Antached as Exhibil N is email correspondence between Heather and Jodi LeBlanc,
December 2, 2024,

However, on December 3, 2024, we received the files from the hospital by email through
a Lix secure message syitem, Copies of two of the several emails we received from Jodi
LeBlane, and later from Jeanne Schick, are attached as Exhibits O and P. We received
several of these secure crails during the day on December 3, 2024,

| never spoke with Jodi LeBlanc. | do not believe my secretary, Heather, did anything
other than comply with Ms. LeBlanc’s requests. The objections that we had received
from Mr. Evans carlier were disregarded a8 no date for a hearing on the objection had
ever been scheduled. In addition, of course, Mr. Evans represented Gibson Family
Limiked Partnership, had sbsolutcly no legal effiect, because Gibson Family Limited
Parinership has no standing to object to the medical records of Delores Gibson in this
Cike,

Since then, we have provided copies to opposing counse] pursiant to the rules.

Gibeon App D00SE
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21, Atached as Exhibit ) is a true and corect copy of sclect portions of the Deposition of
Brian Rawerts, November 11, 2024,

22, Aached as Exhibil R b= a true and cormect copy of select portions of the Deposition of
Jon Kaufinan, Movember 11, 2024,

23.  Attached as Exhibit 8 is a truc and correct copy of Deposition Exhibit 88, an email from
Michael Gibson 1o Schwan Financial, July 235, 2002,

24.  Attached as Exhibit T is a true and comrect copy of select portions of the Deposition of

Joan (Gibson, November 22, 2024,

Dated at Minneapolis, Minnesota, this 4 day of March, 2025,

Paul A. Sortland

Subscribed and awomn to before me
thig 4™ day of March, 2025,

Gibzon App. 00057
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SORTLAND LAW OFFICE, PLLC
43 | SOUTH SEVENTH STREET, SINTE 2415
Minneapolis, Minnesota 55415

Tevkerord (§17) 3 75040

PALUL A. SORTLANED
ATTORHEY AT LAW
sortland@sortland.com

May 7, 2024

Mr. Grant Alvine

Alvine Law Office, LLP

BO9 W, 10" Street

Sloux Falle, 5D 57104

ViA E-MAIL ONLY: granti@alvinelaw.com

Re: Gibson v. Ronayne, et al.

Drear Grant:

Cerdfied Civil Trial Specialist by MSBA
Admétted in Minnesota and North Dakota

EXHIBIT

A

wwnnortiand. com

Enclosed with this letter you will find new subpoenas we have prepared. This time we added
the language required by SDCL 15-6-45(a). We have alzo learmed that the witness fee Iz $20.00.
| can send these to the appropriace sheriff's offices for service on the deponents. | would ask
you to review these, and if appropriats, serve them through the e-file system to opposing
counsel. ¥ there is anything else we need, please let me know.

Please review these briefly and confirm that they are correct at least as wo farm.

| am enclesing the fallowing subpoeras:

Schwan Financial Group.
First Premier Bank.

Mark Weber Agency.

Mew Feal Estate,

Amercan MNational Insurance.
The UPS Store.

Miller Realty.

e ™ p pn o

Filed: 3/4/2025 3:69 PM CST Codington County, South Dakota
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Mr. Grant Alvine
May 7, 2024
Page 2

h. Dracotah Bank

| have conformed your signature to these subpoeras, pending your approval. If you have any
questions or concerns, please let me know,

Yours very truly,
Fael'v¥ Sarttond
Paul A, Sordand

PAS hjn

Enclosures

ce: Mz Olivia Jolley (Via E-mail Only: Olivia@alvinelaw.com)
Mr. Michael Gibson {Via E-mail Only: biggib@itctel com}

Gibzon App 000559
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Miawtiver Mick

Fronx Grant Ahing <grante shinelav.com > EXHIBIT

Sent: Tuesday, May 7, 2004 438 PM

Tex Heathir Mgk Paul Sortiand B

Ce Oilivia Jolley

Subjert: Subpasna Duces Tecum

At Pyl Subpoena Duces Taoun - Gritnen's.pdf. Subpoeng Duces Tecum - Plaing Equipmentpdf

Paul - Thave sttached the coples of Subpoans Duces Tecum | have used in the past. | serve thamon the Ketper of
the Recorde for the company end the subpoans ks Issuad In the rame of the presiding judge. Tha Subposs for
ekample 10 Sciwan Finangiol Group should be lssued to the Keaper of the Racords. | would itk Subposns Duces
Tecum. The body of tha subposnas agpanr Tine with oll the reguests. A the botuoen Une | would at *iaguad In e
nama of the Honorable Carmen Means, Judge of said Courton this ____dayof g

You Gan heve them senvad by Sheriff with the $201ea, Yau can aand tha aubpoanss out 10 the Sharifts for Senvice

o it they will accept an Admission of Service. Once served we witl file them and sérve opposing counselin
auffickent timo 8o they can file any motion to quash.

irand hlvion

ALVINE LAY FIRM, LLP

iPRome: (BUS) 2 T5-0808 Frc (805 20 81T
L= TR

T el 1 Shiao, Suile A
Sidiie Pl S0 5T104

r. i Bviin B Liswy .0 T

ALVINE

= LAY FILM
Tlepaiw | amyoin

NOTIOE: Thit raehrogn Dincluacing iy sliuc st B Ormiid St ootk Cronmusisgton Pivacy A H0 LSS % 2510~ 2531, = cosadsntial;

i) Sy i I v e Sandl ey 0o CyPpliant peivliofna, 1 o Balkvd tht o BEDA S0n D e i AR, 00 fee Fand A 1 ok 20 oL EhE ki g s lam,
Ol S By M H e et vy ot teen, of enane v e, it hian, 0 e g e e o ik e Ly s R, Pt fo plty 0 e e e | st
i Ml Pt Bl et b s, e i kgioilt, Thami ey,

Gibezon App D0CS0
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From: Grant Alire <grani@abinalie.com> EXHIBIT
Sant: Thursday, May 3. 2024 943 AM

Ta: Heather Mick: Paul Sovdland C
Cc: Olivia Jolley, Paul Sortiand

Subject RE: Gilrson v. Ronayme, et al.

Paul - Heather and | spoke. | receivad a call from Mr. Lea Schosnbeck who repradants Sciwan Financiad
Group. He noted that your requast would eost epproximetely $10,000 and seid ne woutd be requesting the cost of
production. He rguestad 8 mora namow subpoend to reduce the costs of production.

Lasthy, ha pointad outthe law did changa 8 it perteing to the Subpoans Duces Tecwm. | have never besn called on
this and no other atiomay since the lew change has aver brought it up. But pursuant to SOOL 15-6-45h) we aré
now reguirad 1o send a Notce and copy of the Subposna to all opposing parties befora we sand out the subpoana
Ducas Tacum.

Since we hewe alréady recelved numerous Admigaions of Service | was going to send en omaeil out to the partias
that | - not you ~ did rot comply with 15-6-45{b) and ¥ they want | con 3end out a Notice with Subpaena and
reserve all the Subposana’s with Admisaion of Service again. However if thay ane not 2eing to be moving to Quash
the subpoena it seams maaningless to do. If tha parties waive that wa can just procesd aheod. I thay don't | wilt
take cart of rernedying my mistake. |epologize for this and will Inform the parties my habits are hard to break.

IWilk weit bo hear from you,
Gramt &hdna

ALVINE LAW FiltM, LLP

Pl (BOS) 3750008 Fus (5043 T Te1T
il oot 0 i B corn

B0 Wt | VS B e, Balle B

S Falks, 3D 57104

ALVINE

—— LAY FIRM —
Imyers L dwwein

MOTICE: This misses g firobon i gy S & s by ha Bock pala Someuneition Prascy AL 18U 5.CL § 3570 - 1531 iy eonfidenmsi:

el madry @t B poakacia g by sty o mhdloge. B you Detien S it b bedern S To 0 i @0, o0 mod il (L 9y aon oGl chi inien e racipEe .
i #i Vet icliNed that sy retenton, Seasmanm e, AsTrbulion, of Cepying o ihe coreniGivn & sticior prchibied, Pl neply b ks sorges
el P e isfen ] 1He rremsnpn 0 Bonor, e g bens o, Thsnk g,

Gibeon App DOCST
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Heathar Nick

S e = =
Fram: Jodi LeBlane <jodiLeBlanc@prainelakss com >
Sert Monday, December 2, 2024 4:44 PM
To: izt hare NEck
Subpect: RE; Gibson - Subpoena Production - Pralrie Lakes
Thank you! Aocehed.

[ wwill work on dropping the information tomormow and | witl email you onee complete

Jod LeBlanc
Hantth Information Sooclablst

Prairle Lakes Healthcare Sysiemn

) 401 & Avo W | Witenown, SD 57504
@ (sos) saz-7e30

] i iebipncEiprginetakes com

OEE e

Pasunl-Cardamed

Fram: Heathar Nick <heather@soctland.com>

Sant: Monday, December 2, 2024 4:42 Pl

To: Jodi LeBlanc <fod|. LeSlanc prairielakes.com

Ce: Heathar Nick <heather@sortiand.coma; Paud Sertland <sortland @soriand.com:>
Subject: {EXTERNAL] Gibson - Subpoena Production - Pralrie Lakes

Thhkﬂﬂr;l.‘ihl « Tids Bessagn erginaled oulside your organization. Exertise caution bafora chieking sy Baks or
attachanents,

Dear Ms. LoBtmn:;

Attached plessa find a Dropbox link which you can click on and copy and paste the materials inta the Drapbox file.
Let me kntw i you have any issuas placing matarata into the Dropbox Lnk.

Plepse alao let me know when the matesinls are piaced ino the Dropbox file. Thank you.

LR Ay L Oy A0 00 ST /G Dooityd g P mr y ORI AGE 1551081 EF cQu YO NGe Y ey =nedagmadtimdal
clx T Bl L=0

Haather ). Nick; lagal secrstary
SORTLAND LAW OFACE, PLLC
4£31 Bouth Seventh Street, Sulce 2418

Minnespalis MN 55415
(612 376-0400
TeaiL g @t tlannd o0

Gibeon App D00SE2
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Heather Nick

S
From; lodi LeBlang < praiielakesnatification@ebrnessagecerter com>
Sant Tuesday, December 3, 2024 11:16 AM
Ta: Heathar Mick
Subsjeck: Elecironic Madical Recond zix
———— -

New Zix secure emall message from Pralrie Lakes Healthcare System

Open Message EXHIBIT

To view the secure message, click Open Message. O
The secure message expires on Dec 24, 2024 @ 05:16 PM (G

Do not reply lo this nolification message; this message was aulo-generated by the sender's
security system. To reply to the sender, click Open Meassaga.

If citicking Upen Message does not work, copy and paste the link below info your Internet browser
addrass bar,

= H = .adic
hitps-/fweb] zixmail.net/s

Gibeon App 000E3
Filed: 3/4/2025 53:69 PM CST Codington County, South Dakota 14CIV23-000350



Heathar Nick

Frome Jeanne Schick <prairslakes notification@ rixmessageceniter.coms
Sent: Tuesday, Decamber 3, 2024 2:58 Pid
To: Heather heck
Subject: i re; reconds
———

Mew Zix secure emall message from Prairle Lakes Healthcare System

——  —_  _  —— ———— —

=

Cpen Message EXHIBIT

To view the secure massage, dick Open Message. P
The secure message expires on Dec 24, 2024 @ 08:57 PR

Do not reply to this nofificaion message; this message was auto-generated by the sender's
security system. To reply to the sender, click Open Message.

If clicking Open Message does not work, copy and pasie the link below into your Internet browser

. Gibsan App. 00054
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Fram: L Schoenback

Sent: Thurscay, May 30, 2024 9.18 AM

To: grant@alvinalave. com

o Lea Schoenback; Jannifer Fraderick
Subject: Schwan Finandal Group LLC subposna
Gram:

Good talking 1o you vesterday. Let ma summarnize:
1- SDCL 15-8-45(b) hes a pre-semnvice requiremeant, that | understand was nel complied vith:
"Before a subpoena commanding the produation of documentary evidence s served an the parson 1o
whom it iz directed, a natice and copy of The subposns Must be sarved on each parmy tothe matter
pending.”
| understand that this was not dons, and that yod will now Be doing it Send us & copy and than a new
subpoensa with an admission of service and | will have it signed foryou. Inthe meantime, in ight of not complying
with the statuie and giving the advance notice to the other interasted parties, wa understand that this subpoana
does not nead to ba angwearad. Please comect me if | am afong.

2= The statute slso provides that we can have the court require advancement of the costs of producing the
raguested materials, Depanding on the scopae of the subpoena, you naad 1o send a check for batwaen 5
and 10 k. Which brings me to ..

3 Canyou Umi the subposna in 2ome ressonsbila fashion. Gobng through all twenty iterns, that are sctually
mare ke 100 vith the sentencs structure, for B years, is going to cost at least 2108, Much of the material, |
undaerstand, has already baen provided, ¥ yvou canlimit it, we can shrink the advancement to cloger to the
5k, If not, we will diligantly and carefully fulty comply with the subpoens — when it is resenad aftar proper
notice. Lea

Lee Schoenbeck, Attorney
Schoanbeck & Erickson, PG
Radlin A Centsr

1200 Mickelson Dr,, #3170
Watartown, 5D 57201
Oifice: (605)886-0010

Fax: (605}568-0011

lgaEschosnbeckliaw.com
schoanbackisw. com

**CONFIDENTIALITY NOTICE*

This electronic transmission containg confidential information belongng 1o the sender which iz lagally
privileged. Tha information is intended onty for the use of the individual or entity named above. fyou are not the
intended recipient, you are hereby notified that any disclosure, copying, distribution or the taking of any sction in
raliance on the contants of this electromnis transmission is striotly prohibited. W you have received this electronic
trensmission inemor, plaase immedistaly notify us.

IF THIS E-MAIL MESSAGE CONTAINS ATTACHED FILES AND DOCUMENTS, PLEASE NOTE THE FOLLOWING
INFORMATION:

Linless othervise noted, this Iinformetion isin Werd or Adobs Acrobat format, Thesa files and documents ars lagal
documents that have bean praparad by Schosnbeck Law of Watertowmn, South Dakota as drafiz or final executable
varsions of the documents, Thesa files and documants should onty be printed for further review or execution as

1
Gibeon App D00S5
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instructed. Any alteration, modification, addition, deleation or other changes to these docwments may result in
changes to the legal effect of these documents and the rights and rermadies of paries invelved, ACCORDINGLY,
YOU ARE ADVISED NOT TO CHANGE THE TEXT OR FORMAT OF ANY OF THE ATTACHED FILES ANMD DOCUMENTE
LINLESS SUCH CHANGES ARE REVIEWED AND APPROVED BY YOUR LAWYER. SCHOENBECK LAW HAS NO
RESPOMNSIBILITY UNDER ANY CIRCUMETANCES FOR ANY CHANGES OR MODIFICATIONS MADE BY YOU TO THE
ATTACHED FILES AND DOCUMENTS.

IBE Circular 230 Disclaimer: Uindar applicable Treasury regulations, this advice is not intended or wiitten 1o be
usod, and cannot be used, for the purposs of evoiding any penalties. If you would like an opinion upon which you
can rely to avoid penalfias, please contact the sander 1o discuss,

Gibzon App. 00DSE
Filed: 2/18/2025 3:33 PM CST Codington County, South Dakota 14CIVZ3-000350
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From: Grant Alire <grani@abinalie.com> EXHIBIT
Sant: Thursday, May 3. 2024 943 AM

Ta: Heather Mick: Paul Sovdland C
Cc: Olivia Jolley, Paul Sortiand

Subject RE: Gilrson v. Ronayme, et al.

Paul - Heather and | spoke. | receivad a call from Mr. Lea Schosnbeck who repradants Sciwan Financiad
Group. He noted that your requast would eost epproximetely $10,000 and seid ne woutd be requesting the cost of
production. He rguestad 8 mora namow subpoend to reduce the costs of production.

Lasthy, ha pointad outthe law did changa 8 it perteing to the Subpoans Duces Tecwm. | have never besn called on
this and no other atiomay since the lew change has aver brought it up. But pursuant to SOOL 15-6-45h) we aré
now reguirad 1o send a Notce and copy of the Subposna to all opposing parties befora we sand out the subpoana
Ducas Tacum.

Since we hewe alréady recelved numerous Admigaions of Service | was going to send en omaeil out to the partias
that | - not you ~ did rot comply with 15-6-45{b) and ¥ they want | con 3end out a Notice with Subpaena and
reserve all the Subposana’s with Admisaion of Service again. However if thay ane not 2eing to be moving to Quash
the subpoena it seams maaningless to do. If tha parties waive that wa can just procesd aheod. I thay don't | wilt
take cart of rernedying my mistake. |epologize for this and will Inform the parties my habits are hard to break.

IWilk weit bo hear from you,
Gramt &hdna

ALVINE LAW FiltM, LLP

Pl (BOS) 3750008 Fus (5043 T Te1T
il oot 0 i B corn

B0 Wt | VS B e, Balle B

S Falks, 3D 57104

ALVINE

—— LAY FIRM —
Imyers L dwwein

MOTICE: This misses g firobon i gy S & s by ha Bock pala Someuneition Prascy AL 18U 5.CL § 3570 - 1531 iy eonfidenmsi:

el madry @t B poakacia g by sty o mhdloge. B you Detien S it b bedern S To 0 i @0, o0 mod il (L 9y aon oGl chi inien e racipEe .
i #i Vet icliNed that sy retenton, Seasmanm e, AsTrbulion, of Cepying o ihe coreniGivn & sticior prchibied, Pl neply b ks sorges
el P e isfen ] 1He rremsnpn 0 Bonor, e g bens o, Thsnk g,

Gibeon App D00ST
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From:; Ed_Evans

Tee Bl Sorfland

Tz prntBalinelracom sodermorshsadSwoodsfuleccony Jake Schngider: ok Miek: Zach Petemcn: Ryan
Besd Ed Erans

Subjact: Gikrsan v. Glsan, et sl

Date: Friday, fugust 23, 2024 11:27-06 &AM

Attachments: Lester from Cr, Beifenberger B,16.248.00F

Faul,

Attached please find a letter from Delores Gibson’s primary care physician regarding the health nsk
of her being deposed. Please confirm that you still intend to go forward with her deposition so that
wie may file a Motion for Protective Order. The purpose of this email is to fulfill the “meet and

comrer” requirements of Rule 37{a)(2].
Bestregards.

Echavin E, Evans

Ewans Haigh & Arndt LLP

225 East 11" Street, Suite 201
FO Box 2750

Siowx Falls, 50 57101-2750

Direct Dial: {505] S06-83901
Phone: {B05) 275-8594

Fax: [605) 275-5602

Email: gevansi@ehalawyers.com

EVANS
HAICH:
ARNDT

CONFIDENTIAL COMMUNICATION: This e-mail and any ottochments may be privileged and
confraential ond protected from disclosure. If you suspect youwreceived it in ervor, pleose notify us

and destroy ths email

Filed: 9/13/2024 12:01 PM CST Codington County, South Dakota
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08/16/2024

Delores Gihaon
GO Leann Swenson 516 N LAKE DR
WATERTOWN SD 572011-6817

DOB: 12/06M1940

To whom it may concem:

Delores Gibson is an B3-year-old female whom | have been seeing since 7/6/2018, Delores has
moderate Alzheimer's dementia that she has been taking medication for sinca 2021, Sha is
currently living In an assisted living as she cannot live independently. She Ia In a memory unit.
The patient does get agitated fairly easily and Is on medication to help deal with the agitation.
Because of her poor memaory, | de not think thal she should be deposed or testify in a cour of
law, as sha would not be able to give adequate testimony. Even though she is on medication to
help with her agitation, the strass of being depased, or testifying, could increase her agitation.

Delores has also had a large ML, The Ml was in September 2018. This heart attack lefi her with
an ischemic cardiomyopathy, which means that her heart does not function well. | think the stress
of having to tesify or be deposed, for this patient, could cause further streas on her heart and
damage her health.

Sincerely,

Sl

SARAH A. REIFFENBERGER, MD
FAMILY MEDICINE

KA ; ; rIII S m..u m“
Tl J Brawn Clinic

] !:l |-:r_: 3 _-'_1rr|_"|_'| PR ||-'|| =

EXHIBIT
Gitezan bl:p. QOCs0
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FIREFLY COUNSELING

2073 Willow Craek Drive, Suite 28
Wotertown, 50 57201
Phane: (605) 878-03746 Fox: (405) 878-0489
firefly.counselingBPouticck.com

To: Ed Evans, Leann Swenson, et al.

From: Lee Hendricks, PsyD
Firefly Counseling

B2272024
To whorm it may COnCent:

My name is Lee Hendricks. [ have worked with Ms. Delores Gibson for about nine months as of
oday, since 11/16/2023. | was asked 1o assess potcntial dementia due to concems over observed
memory losg. [ have also been asked to provide counseling for Ms. Gibson’s anxiety, which has
been at least partially associated with ongoing legal stresses related to lawsuits brought forth by
her son. [ was initially asked to provide reamment for Ms. Gibson because events related w
aforementioned court issues were causing Ms. Gibson anxiety to the extend that anxicty was
exacerbating her dementia condition. She was becoming agitated and anxious enough that her
son Gregory had to come to Harmony Hill at night to calm her down. One of the related events
mcluded Delores seeing one of Mr. Gibson’s {who has initiated lawsuits) relatives touning the
Harmony Hill Facility. [ am concerned because if seeing Mr. Gibson's relatives nolably increases
anxiety and causes a need for Gregory o come in to calm her down at night, being deposed may
reasonably be predicted to cause further msues of greater severity. lnfernational Classification of
Driseases, Tenth Revision (ICD-10) diagnoses for Ms. Gibson are as follows:

Generalized anxiety disorder, F41.1
Dementia in other diseases classified elsewhere, mild, with psychotic disturbance, FOZ.AZ

Furthermore, an even greater concern 15 that Mr Gibson seeks w depﬂEE hiz &3 year old mother
who has been diagnosed with dementin with psychosis. Aside from moral mmplications that
simply make this potential deposition distasteful, there are legal and ethical implications which |
may nad be fully qualified 1w explain. However, the nawre of her dementia condition suggesis
that any testimony provided in aforementioned potential deposition would foreseeably be
rendered invalid, It would appear that avoiding a deposition for Ms. Gibson would be in the best
interest of all involved parties.

Sincerly,

Lee Hendncks, PsyD

EXHIBIT

Gibson %n D007
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W
EIATE@ SOUTHDAKOTA B CIRCULIT COURT
! - 88
COUNTY OF CODINGTON ) THIRD JUDICIAL CIRCUIT

MICHAEL A. GIBSON, CIV. 23-000350

Plaintff,

GREG GIBSON, INoIvIDUALLY, JOAN Y A LR R

(FIBSON, INDIvIDUALLY, AMD GIBSON
FAMILY LIMITED PARTNERSHIP. A SouTH ,
DAXOTA LIMITED PARINERSHIP, ROBERT M,
RONAYNE, anp RONAYNE LAW OFFICE,
PL.,

=

STATE OF SOUTH DAKOTA)
! : 38
M'il'ﬂfﬁ' CODINGTON )

ilﬁmmmﬁmm#mmmhrmmmﬂhﬂmufmhm:
L 14m the deughter of Delores Gibson, and sister to Michael and Greg Gibson,
2,  Ihave been mry mother’s primary caregiver sinée myy father died in 1988

'3, Ihave been the primary caregiver to my mother, and 1 have beeq in regular
|cl-mmmmymm5mhepm3ﬁymmhism

Gibson App (0071
Filed: 9/13/2024 12:01 PM CST Codington County, South Dakota 14CIV23-000350



-H-.i After the passing of my fether, my mother continued to Live on ber own on the

m:ﬂyfm In 2016, my mom moved into Witertown, South Dakota, where ghe
- continued fo live on ber own
5. From 1988 until the sumimer of 2022, my mom lived on hex own.
é. In 2018, mom suffered a significant heart atack. She was in the intensive care
unit for a substantisl period of time, Ultimstely, she was able 1o recover, but had to have
 a defihrillator placed to help with her weakened heart. Despite the heart attack, mom was
| ul;nktagnhuktnﬁt&n:mhn'm
7. Other than the period of time she was hospitalized in comnection with her heart
attack, through the start of COVID in 2020, mry mother was entively self-sufficient. She
was gble to take care of herself, inchading showenng own her own, cooking her own
menls, dressing herself, doing her own laundry, and paying her own bills. [n addition,
mom drose and would routinely drive herself to attend gatherings with friends, go 10
| concerts, and go o church.
8. During this time period, my mother performed all of her fimetions as the general
partoer of the Gibson Family Fartnership on her own.
9, When COVID bevame 2 concern, my mother contioved to live on her own, but
: ﬁummmmmmammm?wmmmmmmwm
out in public to get groceries or atend public gatherings. During this time, my husband
. and 1 would bring mom groceries and would visit with her, as it was very bard on ber to
ﬁmmwmnmmmdm.
|

Gibson App 00072
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|]E!L After the concerns about COVID lessered, my mother retumed to her nomnal
active lifestyle Since she hed not driven for a period of time, [ did not think it was safe
for iy mom to go back to driving, so [ promised to take ber to all of her functions, and
enlisted the help of moy sister-in-law and my hushand to holp me get mom to every
function she wanted 10 go to.

1L ImJune of 2022, [ noticed that mom was losing weight end that cooking was
beconung harder for her. Previously, mom had talled to me about going to live at the
Edgewood or Stonybrook assisted living facilities. Tn the beginning of June of 2022,
mom brooght up the possibility of moving to assisted living so that she could have
someone 0 cook for her and more opportimity 1o socialize with other people. There
would also be staff aveilable to assist with daily taaks, as needed,

xi In the summer of 2022, Mom went #od looked #t & one-bedroom apartment at
Bdgewood. Mom tiked Edgewood and thought it was bright and cheery. That day. she
' wrote  check for the deposit and we moved hes in shorily aficr. Mo thrived st
Edgewood. I continued to drive mom around sc that she could go out for lunches, go to
cancerts, aad play cards with her friends.

I3 When she moved inte Edgewood, mom continued to be involved in the GFLF

pa!m:u-slupandwumufwhmwm:mg

4. Atthe end of May 2023, mom fell and brokes her hip. She had surpery and stayed
: in the hospital for 4 days. She had approximately 18 days of inpaticat rehabilitstion
:hgmtbﬁngﬁmmmdmkwﬁdmwd. Her return to Edgewood afier her fall was

| whmlmliéﬂtmm begin to struggle.

Gibson App 00073
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|
15, Once mom returned fo Edgewood, we had to move her room closer to the

l&i*ﬁﬂ,um“ikfmhnwumhng. She also needed more care and assistance
Iwiﬂlhzrdaﬂy activitics, Durning fhis time, [ noticed that mom would heve irouble
Emnmhuingw&mhmmmmandhmmmﬁmlﬁmdm. She began to have
185ues with the stall and became very @ritable, She expressed 1o me that she was scared
| tn-.he alone and developed trust issues.

_lﬁ. By September 2023, mom's demnentia had progressed considerably. We began
havmg discussions with Edgewood staff abaut relocating mom to & memory care onit
‘which would offer her more care

17.  InOclober 2023, after touring the Village Harmouy Hill and speaking with
residents, | decided that mom would be beiter served moving #0 the moemory care unit at
.hw

18 Mom's ransition to the Village was difficult. She became more agitated and did
not know where she was. She was frightened, confused, and wanted to lesve. [ would
visit her dadly but would alse receive calls throughout the day to come bock and calm her
down.

19 Ultimately, we hired Lee Hendricks, PsyD, the counselor from Firefly Counseling
;sﬁuviummhﬂamumandht}pugﬂhﬁmﬂ Dyr. Hendricks prescribed mom

Seroquel, which helped substantially and allowed bes 0 better transition to the Village.
: 20, Omee she setfled in, mom appesred to be back to her old self. She still had
iﬂmnmsuhmnhwm:mmywuﬂfaﬂhmhﬂ.fuhmm she was jucid and

‘coherent,

4
Gibson App 0074
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|
zJ . Over the last six to eight months, I visited morn on almost 4 daily basis. During

:ﬂ:jaﬁm:,hhunﬂlmrmﬂmﬂ‘shmithdmih: significantly. She no lenger dresses
berself. She cannot use & phone, operate the TV, brush ber teeth, o put in ber bearing
aids. She slso experiences incontinence issues. There are times that mom does not
recognize where she is and there have been a few times where she does not recognize nry
highand

2. Asmom's dementia peds worse, she gets more agitated and cries over her
frustrations.

43, More recently, on August 23, 2024, mom fell again and broke her shoulder She
15 currently on pain kallers. Since the fall, mem has tronble talking, eating, and drinking,
- She does not respond or engage when spoken to.

24.  Drspite ber decline, uwntil her recent fall, there were periods where mom was sdll
lucid and coherent.

25, Not only have T witnessed my mom age and decline physicaily and mengally, but 1
have first hand knowledge of the emotional stress and hewthreak she has endured as a
Imﬂt&fmyhrﬁnmﬂhﬁmﬁﬁhﬁhﬂn

.Zﬁ' Drespite the numerous lawsnits filed by Mike, my motier told me that she wants
| nothing more than to have & relationship with Mike’s children and their children,
Hm.mmmmﬂu&mmMNldeMEmwﬁ
| Mike.

:Eii. Ervery tme Mike has visited momn over the past years, my mom has called me gnd
| L have had to go and calm her down or stay the night with ber so that she feels safe.

5
Gibson App MOO7TE
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I
1

. Thave been by my mom’s side for the past 36 years. | have boen primarily
re;pnnm'bhfﬂrhli*hummmﬂhﬂi sppointments and she has also emmsted me s
' heér Power of Attorney (POA), with Greg Nobody knows iy mom as well as me and
ngbody has spent more time with her over the vears, [ have witnessed firgi-hand the bt
and destruction Mike ead Tara Gibson have caused her. T have witnessed the toll that this
lawsuit has taken on her. She cries whenever it is brought up. [ know my mom does not
have & lot of Lifee left, but Milke has put her though éncugh and she deserves to spand her
MMEhmMﬁMMMWMmtﬁmhsm
29, My mom and dad worked hard to grow the farm long bafore Mike, Greg, orme
were borm. Mom did not have to give anything to any of her kids, but she did out of ber
kimdness and generosity. Mike bas returned her generogity with greed and turmoil, and
yet, contioues 10 claim ignorance with respect to wity mom refused 1o do sny business
with him.

d
|Fm1hu'zﬂian!aayﬁlmut

Dited at Wateriown, South Dekots, this 12" day of September, 2024,

Gib=on App DOOVE

Filed: 9/13/2024 12:01 PM CST Codington County, South Daketa 14CIV 23000350



[ %fﬁ;im
LeAnn

Subscribed and swom before:me this /2. day of September, 2024,

 Angeling J §
ﬂrmmmmpu?;

Glbson App. DOOFT
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SERTIFICATE OF SERVICE
The undersigned, ong ol the atorneys for Defendant Gibson Family Limited Parnershap,
hereby certifies that a irue and comrect copy of the foregoing * Affidavit of LeAnn Swenson™ was
served via Odyssey File & Serve upon:

Paul A, Sortland

Sortland Law Office, PLLC

431 Sowh Seventh Strest, Suite 2413
Minneapolis. MN 55415
sortlandi@zarland com

Civant (3. Alvine

Alvine Law Firm, LLP

B9 W, 10" Streat

Sioux Falls, 1) 57104

grant@alvinelaw.com
Attorneys for Plarntiff

Sander J, Morelizad

Jacob R, Schneider

Woods, Fuller, Shuhz & Smith, P.C,

300 S Phillips Ave. Suite 300

Sioux Falls, SD 57104

sander. moreheadid woodsfuller.com

jacob schineider@woodsiuller.com

Atrorneys for Defendants Grag CGibson and Joan Gibson

Jack H. Hieb

Lachary W, Peterson

Richardson, Wyly, Wisz, Sauck & Hich, LLP

| Coourt Street

Aberdeen. SD 57401

jhieb@rwwsh.com

zpelersoni@rwwslicom

Attorneys far Dafendanis Robert M. Ronayne and Rorayme Law Office, P.C.

on thiz 13" dav of September, 2024,

iel  Edwin £ Evang
Edwin E. Evans

Gibezon App D007 E
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SORTLAND LAwW OFFICE, PLLC
43 | SOUTH SEVENTH STREET, SUITE 2415
Minneapolis, Minnesota 55415

Teverrone (612) 3750400

PAUL A. SORTLAND Certified Civil Trial Specialist by MSBA
ATTORNEY AT LAWY Admitted in Minnesota and Morth Dakota
sortland@sortland.com wwnaisortland. com

August 27, 2024

Mr. Zachary W, Peterson

Mr. Jack Hieb

Richardson Law Firm

| Court Street

P.O. Box 1030

Aberdeen, 5D 57402-1030

VIA E-MAIL ONLY: zpetersonflrwwsh.com [hiebErwwsh.com

Mr. Sander Morehead

Mr. Jake Schneider

Woods, Fuller, Shulz & Smith, P.C.

PO Box 5027

300 South Phillips Avenue, Suite 300

Sioux Falls, SD 57| 1 7-5027

WVIA E-MAIL ONLY: Sander Morehead flwoodsfuller.com Jake Schneider fiwoodsfuller.com

Mr. Ed Evans

Evans, Haigh, & Arndt, LLP

225 Ease | 1™ Street, Suite 20/

F.O. Bax 2730

Sioux Falls, 5D, 571012790

ViA E-MAIL ONLY: eevansi@ehalawyers.com

Re: Gibson v. Gibson, et al, - Court File Mo, 14C1V23-000350
Deear Counsel:

As you may have surmised, we are continuing the depositions of Delores Gibsen and LeAnn
Swenson, previously scheduled for September |2, to an unspecified future date. At the same

EXHIBIT

Sibon A?p Oo7e
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Counsel
August 27, 2024
Fage 2

time, please give me several dates in September and October that your clients would be
available for depositions, Thank you for your attention to this matter,

Yours very truly,

PP, it ane”

Faul A. Sortland
PAS/hjn

o Mr. Grant Alvine (Via E-mail Only: granti@alvinelaw.com)
Client {Via E-mail Only)

Gibeon App Q0080
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From:; Fuells Coarmseling
fr EXHIBIT
Swhjact; Ra: Gibwen . Gileen, sl al. - Dusprogation of Lime Harbchs, PerD 4[1
([T Wedoesdar, Janueny B, 2625 0043 AH
Artachmenis: T o 4

im0 oo

i Snk-tt i S oo

Thank you for the heads up. | was served with a subpecna today to preduce the records and
have until 1414525 1o do it per the court order. Pleass Lot rme know as 2oon as you hear back
abaut your objection ac | know what the court tells ms | have to do. | chvicusly would prefar not
10 give records that sha does not want given, but willhave to follow court crdars. Thanks again,

Dr. Lae Hendricks, PayD
FIREFLY Counseling
firelly counselingieoutlook. com

CONFIDENTIALITY ROTICE

Thiz e-mail ransmszian and any attachmeniz may contstn confidential information belonging Lo the
sender which is legally protecled, The information is intended solely for the use of the individoal or
entity addressed. I you are not the intended recipient, you are hereby notified that any disclosure,
copying, distribution or =-mail and’or attachments is strictly prohibitzd. If vou receive this e-mail in
ziror, pleass delste it from your computer system and notify firefly.counscling@outl ook .com

From: Ryan Redd crredd@ehalawyers.coms

Sent: Monday, lanuary &, 2025 4:21 FPM

To: firefly .counseling@outloak.com <firefly counseling @outlook.com>

Cc: Ed Evans <eevans@ehalawyers.com>; Ashley Hoyt <ahoyt@ehalawyers.coms;
sartland@sortland com =sortland @sortland coms) Jake Schneider@woodsfuller.com

=Jake Schaeider@woodsfuller.com>; Zach Peteson <zpetemson® revwsh.com>;: Jack Hieb
cjhieb@renash.coms; grant@alvinelaw.com cgrant@ alvire [aw. coma; abigail@alvnelaw com
<abigsil@akinelaw.com>; heather@sortland. com <heather@sortand.coms;
Sangder.Morehead @woodsfuller.com <Sander.Marehead@woodsfuller.com>

Subject: RE: Gibson v. Gitsor, et al, - Depesition of Les Hendricks, Psy(l

Good afterncan,

It has heen brought to our attention that Flaintiff's counse| intends to serve another subpoena duces
tecum on Dr. Hendricks for Delores Gikson's mecical reoards and Bills, We have slreacy objected to
the Plaint#f's prior subpoena duces tecum, which sought the exact same material, and intend to
ohject to the most recent subpcena, as well. | am bringng ths to your attention so that you are
aware of M, Gibson's abjection and to ensure that ne records are produced until the Court has had
an opportunity to rule an the pending (and forthcoming) motion to quash and for a protechve order.

[f wou have army questions, please do not hesizate to contact me,

Exhibit T3Rngw St 00051
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Best regands,

Ryan Redd

Partner
Evans Halgh & armdt LLP

275 E. 119 Streat, Sute 201

PO Box 2700

Siolx Fals, 50 ST101-2790

{B0%) 275-95¢0

(BOS) 2750602 (Fax)

(E05) BOE-RS12 (D)

Email: Braddiehalavwers com
Viebsite: www enalawyers coml

[E] EVANS-HAIGH ARNDT. .

CONFIDENTIAL COMMUBICATION: This email and any ottachment may contoin infarmotion thot is
privifteged. confidentic! or protected from disclosure. If vou suspect you receved it in error, please
oty be ohd destroy this email.

From: Ryan Redd

sent Monday, Novernber 18, 2024 3:40 PM

To: firefly counseling @ au thoak, com

Ce Ed Evans <sevans@ehalawyers.coms; Ashley Hoyt <aboyvi@ehalawyers coms;
sortlandi@sortland .cam: lake Schneider@woodsfuller.com; Zach Feterson

zpetersond rpwwsh.come; Jack Hieb <jhiebE@rawsh .come; grantiE@alvinelaw . com;
abgail@alvinelaw.com; beather@sortland.corm; Sander. M orebead @woodsfu ller.com
Subject Gibson v, Gibton, et al. - Deposition of Lee Hendricks, PsyD

Good aftermoon,

This firm represents the Gibson Farmity Limited Partnership in the above-referenced matter. [T has
corme to our attention that Plalntiffs counsel has Hsued a subpoena for Dr. Hendricks” testimony and
a subpoens duces tecumm te Dr. Hendricks for Delores Gibson's medical recards and bills. At this
time, | do not selieve such subpoena has been served upon D, Hendricks, However, | wanted to
inform you thatwe have filed the attached Motion to Ouazh the subpeena for medical records and
bills and have requested the Court enter a protective arder to ensure that Delores' privileged
communications and rights under HIPAL are protected. | am sureyou had the same concems about
partien t-paychiatrist confidentality and HIPAA, Or this basls, we will be obyecting to any inguirg of
Dr. Hendricks during his deposition tormorrow that & not directl related to kit letter dated August
iz, 1024,

Please feal free to call me i vou have any guesticons.

Best regards,

Ryan Redd

Exhibit 3R ot D00E2
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Ed Evans
m

From: Faul Sartland <scrtland @sortland.com:

Sent Wednesday, Novernber 20, 2024 510 AM

To: Ed Evams

T Ryan Redd: Grant Aline; Askley Hoyt; Heather Nick; Pau’ Sortand
Subjoct: RE: Gibson - protective order

Sure. That may ha the prudent thing to do. Can we start the deposition of La&nn, then, at 9 or 10 em? Pleose
advisea.,

Paul A. Sortland, Attorney at Law
SORTLAND LAW OFFICE, PLLT
43| 5. Sevench Strect, Suite 2415
Minnezpolis, MIN 55415

{612) 375-0400

www sortiand.com

From: Ed Evans <eevansirehalawyers.coms

Sent: Wednesday, November 20, 2024 8:27 AM

Tos Paul Sortiand <sortland@sortland.com>

Ce: Ryan Redd <rredd@ehalawyers.com>; Grant Alvine <grant@alvinelaw.coms; Ashley Hoyt <ahoyt@ehalawyers.com>
Subject: Re: Gibson - protective order

| wiil. viglt with LeAnn and Delorés and propose sometime, But | will not be pbile to do 50 until next week, Do you
want to postpona depo of Dr. Relfftenberger until| propose gomething?
Sent from my iPhone

On Now 18, 2024, at 17:55 AM, Paul Sortland <somtland®aortand, com> wiote:

Gentlermmean,

To hopafully rezolve thia iaswe of obtaining the medical records of Delores Gibson, pleass tel me
what sort of protective order would be requirad 1o allow us to see her medical records. | think it's
obvicus that her history of traatment for dementia iz 8t issue In this caae. However, bacauss most
anything, particularty matters such a3 falls and serious treatments such g2 for the MR suffered by
Mrs, Gibson, cen also exacarbete damartia, that we should be antitled to see all the medical
records for the time pariod, 2018 to present. Pleass let me know you thoughts on this and any
provsion you think would ba appropnate for a protactive ordar, Thanks.

Paul A. Sortland, Attorney at Law
SORTLAND LAW OFFICE, PLLC
43| 5, Seventh Street. Suite 2415
Minneapalis, MM 55415

(612} 375.0400

www sortland com

1 Gibzon App. DO0B3
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Ed Evans
—

From: Paul Soniand <somland@sortiand come

Sent: Wednesday, Navember 20, 2024 10:02 AM

To: Stacy Wiebesiek, Haather Nick; Zach Petersor; Jack Hiab;
sandermorehead@woodsfuller com; Jake Schnaider; Ryan Redd: Bd Evans

Cc Heathar Nick: Grant Aldine; Abigail Janio; Paul Sortiand

Subject: RE: Gibson v, Gibsan depositons tomomow and Friday in Watertcwn

The deposition of Dr. Reitenbergar has bean continued. Wa will it you Know when this |5 reschaduled. We wall
start with the deposition of Laann Swarson &% 1pm in Watartown,

Paul A, Sortland, Attorney at Law
SORTLAND LAW OFFICE, PLLC
431 5, Seventh Street, Sulte 2415
Minneapolis, M 55415

(612} 375-0400

ey serdand.com

e S T T T ST e T

Semt: Wednesday, November 20, 2074 7:34 AN

To: Heather Nick <heather@sortland.com>; Zach Peterson <rpaterson@ranwsh.come;
sander.morehead @woodsfuller.com; Jake Schneider <Jake, Schnelder®woodsfuller.com>
Cet Paul Sortland <sortland @sortkand.oom>

Subject: Glbson v. Gibson depasitions tomorraw and Friday in Watertown

Good morning,

| am just checking in to make sure we are still on for tomorrow and Friday in Watertown
because every winter it seems like we have a couple jobs that cancel because of bad
weather and no one lets us know and [ don’t want that happening to Marlene temorrow
moming.

She will be leaving Sioux Falls very early tomorrow marning to drive up to Watertown.

Thanks!!!

- Gibean App. 00084
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Stacy L. Wiebesiek, RPR, CSR

Owner, Prairie Reporing

Phong; 03214908

Email: stacyi@iprairiarepoting com

YWebsite: waw praiferaporting com

Addrass: PO Box 2008, Sioux Falla, S0 571061

& Gibsan App. 00085
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EXHIBIT
SORTLAND LAW OFFICE, PLLC

43 | SOUTH SEVENTH STREET, SUNTE 2415 5
Minneapolis, Minnesota 55415

Tevkerord (§17) 3 75040

PAUL A. SORTLAND Cartified Civil Trial Specialist by MSBA
ATTORHEY AT LAW Admibtced in Minnesota and North Dakota
sortland@sortland.com wrarwdortland. com
Drecember 2, 2034

Mr. fachary V. Feterson
Mr. Jack Hieb

Richardson Law Firm

| Court Straet

P.O. Box 1030

Aberdeen, 3D 57402-1030

ViA E-MAIL ONLY: zpetersoni@rwwsh.com jhiebflrwwsh.com

Mr. Sander Morehead

Mr. Jake Schneider

Woods, Fuller, Shultz & Smidh, P.C.

PO Box 5027

30 South Phillips Avenue, Suite 300

Sioux Falls, 5D 571 17-5027

VIA E-MAIL OMLY: Sander Moreheadifrwoodsfuller com Jake Schneiderfflwoodsfuller com

Mr. Ed Evans

Evars, Haigh & Arndt, LLP
225 East | 1™ Sereet, Suite 201
P.O. Box 2790

Sioux Falls, 5D, 57101-27%0

= S ==t

Re: Gibsan v. Gibson, et al. - Court File Mo, 14CIV23-000350
Dear Counsel:

Enclosed with thiz lettar you will find a Stipulation for use of evidence obtained from medical
records of Delores Gibson. With that in mind, we need to depose those health care providers.

Exhibb 5 Prge] ade Q0055
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Coungal
Decembear 2, 2024

Page 2

It looks like we ara looking at some time in January. | hope we can do this early in January, as |
am going to be leaving out of the country from January |9-February 9.

| am also going to move o amend the Comphint In addition to the previously disclosed
version of the Amended Comgplaint, we have added a cause of action for usurpation of the
Limited Partnership's intarest by Grag Gibsan.

| will soon be settng this on for hearing before the judge, as nobody agreed to the first
Amended Complaint, and | suspect that nobody will agree to this one If we can agree, that
would save us a hearing. If you have any quesdons about the Sdpulation, or the proposed
Amended Complaint, please ket me know.

Yours very wuly,

Paul A Sordand

PAShin

Enclosure

e Mr. Grant Alvine (Via E-mail Only: granti@alvinelaw.com)

Ms. Abby Jonio {Via E-mail Only: sbigail@alvinelaw.com)
Client (Via E-mail Only)

Exhibib S Prgey s Q0057
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STATE OF SOUTH DAKOTA ) IN CIRCUIT COURT

¥:88
COUNTY OF CODINGTON ) THIED JUDICIAL CIRCUIT
MICHAEL A. GIBSON, AND THE 14C1V 23-000350
MICHAEL & TARA GIBSON LIVING
TRUST, Judge Carmen Means
Plaintiffs
V. STIPULATION REGARDING HIPAA

GREGORY GIBSON. mdividually, JOAN
GIBSON. individually, and GIBSON
FAMILY LIMITED PARTNERSHIP, a South
Dakota Limited Partnership, ROBERT M.
RONAYNE. and RONAYNE LAW OFFICE.
P.C.. and CHAMPAYGN RANCH, INC..

Defendants.

The parties hereby agree and stipulale that the medical records of Delores Gibson are
relevant to this matier, and may be disclosed by her bealth care providers for the years 2010-
present.

This Stipulation has been reviewead by Ed Evanz. who also represems Delores Gibson in
hier persenal capacity. and agrees that ibese records are relevant, and inay be utilized for
purposss of this liugahon.

The parties agree not to distribute these medical records beyond the uses of this litigation,
Pearmits ol uses include distribufion of the medical records 1o expert witnesses, and health

consultanis, all of whom must agree to retormn the records after the close of ths hitigation and any

possible appeals.

ExhibtSRemd st D008E
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Dated this __ day of Decernber, 2024,

Faol A. Sortland (MN Lie. #103573)
SORTLAND LAW OFFICE, PLLU
431 Souh Seventh Street. Suite 2415
Minneapolis, Minneota 55415

{612) 375-0400
sortlandié@sortland.com

Grramt G Alvine (5o, Dall #18)
ALVINE LAW FIRM, LLFP
809 W. 10™ Strect

Sioux Falls, 8Dy 57104

{608) 275-DB0E
grant@alvinelaw.com

ATTORNEYS FOR PLAINTIFF

Dated this __ day of December, 2024,

Sander J. Morchead

Jake R. Schneider

WOODS, FULLER. SHULTZ & SMITH, P.C.
P.O. Box 5027

300 Sowh Phillips Ave.. Suite 300

Sioux Falls, 8D 57T117-3027

{603) 336-3890

Sander. Morehead@woodstuller.com

Jake Echneideriiwoodsfuller com

ATTORNEYS FOR DEFENDANTS GREG
AND JOAN GIBSON

Exhibib S Prgeed S 00050
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Dated this __ day of Decerber, 2024

Edwm E. Evanz

Ryan W.W, Redd

EVANS, HAIGH & ARNDT, L.L.P.
225 E. 11" Strest, Suite 201

P.O. Box 2790

Sioux Falls, SDE7101-2790

(605) 2759509
cevans@ehalawyers.com

rreddid@ ehalawyers.com

ATTORNEYS FOR DEFENDANT GIBSON

FAMILY LIMITED PARTNERSHIP, AND
DELORES GIBSON, PERSONALLY

Dated this _ day of December, 2024,

Jack H. Hieb

Fachary W. Peterzon

RICHARDSON, WYLY, WISE, SAUCK &
HIEB, LLP

Ome Court Street

P.O. Box 1030

Aberdeen, SD 57402-6310

(605) 225-6310

JHiebig@rwwsh.com

ZPetersoni@rwwsh.com

ATTORNEYS FOR DEFENDANTS ROBERT
M. RONAYNE AND RONAYNE LAW
OFFICE, P.C.

ExhibbSRagh st D00DD
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EXHIBIT
Frosm: Haather Hek
Tat Lach Peseisins leck Wick: sandermrehesdBwondduler oy Jake 2 hneider; B3 Brang 6
Ce i nelaw.com; adkaalalbdnaie ooy Heslter Wk Eaul Soolad
Exbfact: b W Gisae, o gl - Court Fle o, QO d-S003=20
[ Tharmday, Dacpmipe: 28, 2004 4:04; 15 PM

Dear Counsal;

Attached and being sent to you at the request of Mr. Soriland, please find the following, bir.
Sortland can ba contacted directly at soiandi@sodland com

Comespandence from Mr. Sorfland, December 26, 2024
Motice of Moticn to Amend Fleadirgs

fotion ta Amend Pleadings

Second Amended Complaint

Redline - Amend Complaint to Second Amended Complaint
Memarandum in Support of Mofion to Amend Complaint
Affidavit of Paul A, Sorttand with Exhibits A-C

S an B R

Wi will send a separate Drophox Transfer containing Medical Racerds for Delores
Gibson from Prairie Lakes Hospital and Clinic.

Heather J. Nick, lega!l secretary
SORTLAND LAW OFFICE, PLLLC
451 Bouh Seventh Street, Suite 2415
Minnespolis MN 55415

£12 3750400

heginenieoniand com

Edlvlsl &
Gibzan App. 00091
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SORTLAND LAaw OFFICE, PLLC

43| SOUTH SEVENTH STREET, SUITE 2415
Minneapolis, Minnesota 55415

TELEFHOHNE (6 12) 3TE-Bad0

PAUL A. SORTLAND Certified Civil Trial Specialist by MSBA
ATTORMEY AT LAW Adrmitted in Minresota and North Dakots
sortandFrortdand.com wwrw gortland com
Dacember 26, 2024

Mr. Lachary VY. Peterson
Mr. Jack Hieb

Richardson Law Firm

| Caurt Street

P.0. Box 1030

Aberdeen, S0 57402-1030

VIA E-MAIL ONLY: zpeterson@rwwsh.com jrisb@rwwsh.com

Mr. Sander Morehead

Mr. Jake Schneider

Woods, Fuller, Shulte & Smich, F.C,
PO Bax 5027

300 South Phillips Avenue, Sulte 300
Sioux Fzlls, 50 57117-5027

B S T m— e

Mr. Ed Evans
Evars, Haigh, & Arndc, LLP
225 East | 1™ Strees, Svite 20|

P.O. Box 2790
Sioux Falls, 5D, 57101-27%0
VIA E-MAIL OMLY: gevansfilehalawysrs.com

Re:  Gibsor v. Gibson, et al, - Court File Mo, 14C1V23-000350
Dear Counsel:

Since | have not heard from you regarding the Propesed Secsnd Amended Complaing, | am

Exhibt &
Gibean App 00C0E2
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Cainsal
Crecember 26, 2034

Page 2

making a motion here to amend the pleacings. | would like to avold the hearing. Please lez me
know if you will all corsert to the Second Amended Complaint. Otherwise, we will need to
have a hearing scheduled before the Court. | am enclosing the following:

Motce of Motion to Amend Pleadings.

Motdan to Amend Pleadings.

Copy of Proposed Amended Complaint

Pedlined copy showing changes bevween previous Amended Complaint and this
second Amended Complaint.

Mermarandum in Support of Modon to Amend Pleadings.

onmoe

m

[fwe do not reach an apreement. | will neec to schedule a motion, As you may récall, | will ba
out of the country from about January 19 until February | 1. We will need to arrange the
hearing, and futere depositions, around those cates,

| am sending a Dropbox Transfer dewnload conmining eopies of medjcal records and medical
expenses recently sent to us by Prairie Lakes Hospital and Clinic.

if you have any questions please lec me know.
Yours very truly,

Fawl'#F Serttond

Paul A. Sardand

PAS/hja

Enclosures

ce:  Mr. Grant Alvine {Via E-mall Only: grantiBalvinelaw.com)
Mz Abky Jonia [Via E-mall Only: ablgail@alvinelaw.com)

Clients [Via E-mall Only)

Extibdl ©
Gibzan App. 00093
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STATE OF S0UTH DAKOTA b} IN CIRCUIT COURT

: 88
COUNTY OF CODINGTON ] THIRD JUDICIAL CIRCLIT
T :
MICHAEL A. GIBSON, 1ACIV2-000350

Plaintf,

VE.

GREG GIBSON. individually, JOAN
GIBSON, mdividually, and GIBSON FAMILY
LIMITED PARTHNERSHIP, a South Dakew
Limited Partnership: ROBERT M.
RONAYNE, and RONAYNE LAW OFFICE,

AFFIDAYIT OF JOD LeBLANC

PC.,
Defendanis.
s o e — i R ————
STATE OF SOUTH DAKOTA 2
L
COLINTY OF CODINGTON )

lodi LeBlanc. being first duly swom upon oath. states and alleges as follows:

l. I am a Health Information Spacialist a1 Prainie Lakes Health Care Sysiem, Ag pan
of my job as the Health [nformation Specialist. | am responsible for releasing medical records
and bills in response to subpoena requests.

2 Om November 18, 2024, 1 received 2 subpoena request for medical records and
pills of Delores Gibson. The subpoena was issued in the name of Judge Carmen Means, in a
case coptioned Afichae! 4. Gibson v Greg Gibson, Individually; Joun Gibson, individually, and
Gibsoun Family Limited Porthership. a Sowth Dukore Limited Partnership: Robert M. Ronay'ne,
And Ronayme Law (fice, P.C., 14CIV23-000350, Circnit Court, Third Judicial Cireuir.

Codington County.
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3 I scanned the subpoena to my email and forwarded it o Heather Brewster,
Director of Quality Risk Management, Shelly Turbak. Chief Nursing Officer, and Keisti Osthus,
Director of Health Information Management for review and authorization 1o process and release
the requested records. This is my standard practice for all subpoena requests. Once | recelved
suthorization, | prepared the medical records and bilts that were requested in the subpoena.

4. On December 2, 2024, | contacted Pav] Sortland to set up a Dropbox link, as
direcied by the subpoena. | spoke with Heather Nick. who | understand to be the legal secretary
at Sortland Law Office, Ms. Nick emailed me a Drophox link o place the medical records.
However, | could not get the link to work properiy.

5. | exchanged multiple cormespondence with Ms. Nick 1o try $o determine an
alernative method of producing the requested medical records. and we agreed on providing them
through a secure email. During our discussions. Ms. Nick informed me that all parties would
have aceess 1o the records because they were working together.

6. Duning this time. I was aware that my coworker wis processing a similar
subpocna reguesl, issued by Mr. Sortland, that requested Delores Gibson's medical records and
pills from Prairie Lakes Brown Clinic Primary Care. [ informed my coworker that the Drophax
link did nod work, Therelore, | received permission from Knisti Osthos, Director of Health
Information Management, o securely email Ms, Gibson's medical records and bills to
heatheri@sortland com,

7 On December 3, 2024, | securely emailed hesther@sortland com nine secure
emails with protective health information en Delores Gibson.

8 Because | had no knowledge of the pending dispute, | relied on Mr. Sortland 1o

provide reguests approved by the judicial processes, The subpoeru states that the document
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should be treated 28 2 court order. | was led to believe by the Sortland Law Office that the parties
had ro objection lo the subpoenas and were working together to obtain Ms. Gibson's medical
records and bills.

9. M. Sonland and Ms. Nick had multiple opporunities prior to December 3, 2024,
to inform me of a dispute pending befere the Court. However. al no paunt in time during any of
mv communications with the Sorland Law Office did Mr. Sontland or Ms. Wick inform me thar
anyone had ebyected to Praine Lakes producing Ms. Gibson's medical records or bills.

10, Had Mr. Sornland or M. Nick infurmed me that Ms. Gikson or a pariy to the
litigation vn her behall filed an objection te Mr. Sonland’s subpoena request, { would not have
produced any of Ms. Gibson's medical records. bills, or other protecied health information.

Further affiant sayeth not.

Dated at Watertown, South Dakota. this 2o day of Februany, 2023

f : "

Jodi LeB

Subscribed and sworn ta befure me this o2 {2 day of February, 2025.

wmw% .

w'fll ﬁ:’

.‘H

T g}g
ﬂﬂ Ry % = tary Public, Sout

SEﬁL i = My commission expires:  S-Fi(=27

FUBLIIE XS

oy
i
=

R Il-i.r.

=
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STATE OF SOUTH DAKOTA ) IN CIRCUIT COURT

)85
_COUNTY OF CODINGTON _ ) THIRD JUDICIAL CIRCUIT
MICHAEL A, GIBSON, 14CTV23-(003 50
Plaintiff Judpe Carmen Means
¥,
GREGORY GIBSON, individually; JOAN AFFIDAVIT OF PAUL A. SORTLAND,
GIBSON, individually, and GIBSON MARCH 4, 2025, REGARDING MOTION
FAMILY LIMITED PARTNERSHIP, a South TO DISMISS, ET AL.

Dakota Limited Parinership; ROBERT M.
RONAYNE, and RONAYNE LAW OFFICE,
P,

Defendants.

STATE OF MINNESOTA )

COUNTY OF HENNEPIN ;'H
Paul A. Sortland, beimg first duly swom, deposes and states as follows:

I. T am one of the attorneys for the Plaintiff, Michacl A. Gibson, and the Michaal & Tara
Gibaon Living Trust.

2. I have been practicing law since graduation frotn the University of Minnesota Law
School in 1978, T have practiced law continuously sinee then, in & vanety of litgation.
However, for the past twenty years, my focus has been on professional negligence,
anal yzing and preparing claims against other legal professionals for neglipence and
wrongful actions.

3. I am certified as a Civil Trial Specialist by the Litigation Section of the Minnesota State

Bar Association, and was firsl cerdified on June 1, 1990,
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4, [ have previously been an Adjunct Professor of Business Law at Moorhead State
University. 1 have been named a “Super Lawyer” by Minmesote Law & Politics, and have
been a Super Lawyer since 2006. [ am rated “AV™ by Martindale Hubble. My practice of
law mcludes serving as resident manager of the Fargo office of Qualley Larson & Jones,
headquartered in Sionx City, with offices alzo in Sioux Falls and elsewhere. [ was Inter a
pariner and chair of business litigation of Messerli & Kramer, one of the top law firms in
Minneapolis. 1 am a member of the Minnesota Azsociation for Justice, the Minmesola
Stale Bar Association, and the State Bar Association of North Dakota

5, I am admirted to practice in the state and federal courts of both Minnesota and North
Dakota. Iam also admitted fo the Eighth Circuit Court of Appeals and to the United
States Supreme Court.

6. 1 appear in this aclion on a pro hac vice bagis with Mr. Grant Alvine serving as local
counsal,

7. While | bave been admitted to pursue this case on behalf of our clients on a pro hac vice
basig, in that capacity, 1 do not have filing privileges through the Odyssey E-file System
as a South Dakots resident atiomey would. Everything we file has to be submitied by
Mr. Alvine's office. While this is o litthe slow sometimes, [ do appreciate the ability of
Mr. Alvine to review my work before it is submitted 1o the Court and counsel.

B When 1 prepared the first set of subpoenas, [ sent those to Mr. Alvine’s office with a
letter of May 7, 2024, attached as Exhibit A, which indicated we would be first filing
before serving the subpoenas. Mr. Alvine's office mistakenly informed me that we do

nod need to file or serve the subpoena before serving the witness. Consequently, we sent
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10,

12,

13.

14.

those subpoenas directly to the sheriffs® offices or o private proceas aervers. Email,

May 7, 2024, attached as Exhibit B.

Afier the complaints of Mr. Schoenbeck, we discovered that South Dakota law was,
mndeed, the same as Minnesota, and we were reguived to serve the subpoenas after first
filing them with the Court.

A copy of Mr. Alvine"s email of May 30, 2024, is attached ag Exhibit C, indicating his
acknowledgment of the mistake. Since then, we have always filed these subpoenas so that
thev are available to opposing counsel, before causing them to be served.

There really were no problems with the depositions, subpoenas, and document production
until we got to the subpoenas served upon Praitie Lakes Health facilities, and related
entitics. Before this time, while there may have been minor errors, we proceeded along
and seemed 10 work out minor dispules with opposing counsel.

Now, it appears that GFLP and Evans are complaming about the subpoenas served on
Prainie Lakes and related entities. These were served through the South Dakota Odyssey
Court Svetem and filed in this case, making them available to the other atiomevs and the
public.

These were served on November 15, 2024, Copies of these subpoenas served upon
Prairies Lakes Hospital, Prairie Lakes Brown Clinic-Main, Prairie Lakes Brown Clinic-
Northridge, are attached as Exhibits [, E, and F, respectively,

We did not receive anything from the other deponents served on November 15, including
Lee Hendrickz, and Dr. Sarah Reiffenberger, and Sanford Watertown Clinic. These are

atiached as Exhibits G, H, and 1.
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15.

16.

17.

19,

Exhibits J, K, and L, are true and correct copies of the Affidavits of Service, signed by
Brooke Bailly, the process server we hired, showing that she served the Prairie Lakes
entitics on November 18, 2024,

Attached as Exhibil M is a true and correct copy of pertinent portion of the Case
Summary, printed on February 28, 2025,

When we received the call from Praivis Lakes Health System, on December 2, a woman
identifled as Jodi, talked to my secretary, Hesther, inquiring abouwd the Dropbox services.
It is my understanding that Heather provided Jodi with a Dropbox link by email.
Antached as Exhibil N is email correspondence between Heather and Jodi LeBlanc,
December 2, 2024,

However, on December 3, 2024, we received the files from the hospital by email through
a Lix secure message syitem, Copies of two of the several emails we received from Jodi
LeBlane, and later from Jeanne Schick, are attached as Exhibits O and P. We received
several of these secure crails during the day on December 3, 2024,

| never spoke with Jodi LeBlanc. | do not believe my secretary, Heather, did anything
other than comply with Ms. LeBlanc’s requests. The objections that we had received
from Mr. Evans carlier were disregarded a8 no date for a hearing on the objection had
ever been scheduled. In addition, of course, Mr. Evans represented Gibson Family
Limiked Partnership, had sbsolutcly no legal effiect, because Gibson Family Limited
Parinership has no standing to object to the medical records of Delores Gibson in this
Cike,

Since then, we have provided copies to opposing counse] pursiant to the rules.
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21, Atached as Exhibit ) is a true and corect copy of sclect portions of the Deposition of
Brian Rawerts, November 11, 2024,

22, Aached as Exhibil R b= a true and cormect copy of select portions of the Deposition of
Jon Kaufinan, Movember 11, 2024,

23.  Attached as Exhibit 8 is a truc and correct copy of Deposition Exhibit 88, an email from
Michael Gibson 1o Schwan Financial, July 235, 2002,

24.  Attached as Exhibit T is a true and comrect copy of select portions of the Deposition of

Joan (Gibson, November 22, 2024,

Dated at Minneapolis, Minnesota, this 4 day of March, 2025,

Paul A. Sortland

Subscribed and awomn to before me
thig 4™ day of March, 2025,
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Heathar Nick

S e = =
Fram: Jodi LeBlane <jodiLeBlanc@prainelakss com >
Sert Monday, December 2, 2024 4:44 PM
To: izt hare NEck
Subpect: RE; Gibson - Subpoena Production - Pralrie Lakes
Thank you! Aocehed.

[ wwill work on dropping the information tomormow and | witl email you onee complete

Jod LeBlanc
Hantth Information Sooclablst

Prairle Lakes Healthcare Sysiemn

) 401 & Avo W | Witenown, SD 57504
@ (sos) saz-7e30

] i iebipncEiprginetakes com

OEE e

Pasunl-Cardamed

Fram: Heathar Nick <heather@soctland.com>

Sant: Monday, December 2, 2024 4:42 Pl

To: Jodi LeBlanc <fod|. LeSlanc prairielakes.com

Ce: Heathar Nick <heather@sortiand.coma; Paud Sertland <sortland @soriand.com:>
Subject: {EXTERNAL] Gibson - Subpoena Production - Pralrie Lakes

Thhkﬂﬂr;l.‘ihl « Tids Bessagn erginaled oulside your organization. Exertise caution bafora chieking sy Baks or
attachanents,

Dear Ms. LoBtmn:;

Attached plessa find a Dropbox link which you can click on and copy and paste the materials inta the Drapbox file.
Let me kntw i you have any issuas placing matarata into the Dropbox Lnk.

Plepse alao let me know when the matesinls are piaced ino the Dropbox file. Thank you.

LR Ay L Oy A0 00 ST /G Dooityd g P mr y ORI AGE 1551081 EF cQu YO NGe Y ey =nedagmadtimdal
clx T Bl L=0

Haather ). Nick; lagal secrstary
SORTLAND LAW OFACE, PLLC
4£31 Bouth Seventh Street, Sulce 2418

Minnespalis MN 55415
(612 376-0400
TeaiL g @t tlannd o0
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Heather Nick

S
From; lodi LeBlang < praiielakesnatification@ebrnessagecerter com>
Sant Tuesday, December 3, 2024 11:16 AM
Ta: Heathar Mick
Subsjeck: Elecironic Madical Recond zix
———— -

New Zix secure emall message from Pralrie Lakes Healthcare System

Open Message EXHIBIT

To view the secure message, click Open Message. O
The secure message expires on Dec 24, 2024 @ 05:16 PM (G

Do not reply lo this nolification message; this message was aulo-generated by the sender's
security system. To reply to the sender, click Open Meassaga.

If citicking Upen Message does not work, copy and paste the link below info your Internet browser
addrass bar,

= H = .adic
hitps-/fweb] zixmail.net/s
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Heathar Nick

Frome Jeanne Schick <prairslakes notification@ rixmessageceniter.coms
Sent: Tuesday, Decamber 3, 2024 2:58 Pid
To: Heather heck
Subject: i re; reconds
———

Mew Zix secure emall message from Prairle Lakes Healthcare System

——  —_  _  —— ———— —

=

Cpen Message EXHIBIT

To view the secure massage, dick Open Message. P
The secure message expires on Dec 24, 2024 @ 08:57 PR

Do not reply to this nofificaion message; this message was auto-generated by the sender's
security system. To reply to the sender, click Open Message.

If clicking Open Message does not work, copy and pasie the link below into your Internet browser

. Gibsan App. 00104
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STATE OF SOUTH DAKOTA ) IN CIRCUIT COURT
BR
COUNTY OF CODRDINGTON i THIRD WDICIAL CIRCUIT

MICHAEL A. GIBSON, CIV. 23000350
Plaintitl
VS,

GREG GIBSON, mnimvinuaLLy, JOAN
CGIBSON, INDIVIDUALLY, AXND GIBSOMN
FAMILY LIMITED PARTHNERSHIP, A
SoUTH DARCTA LIMITED PARTHERSHIF;
ROBERT M. RONAYNE, anD RONAYNE
LAW OFFICE, P.C.,

NOTICE OF HEARING

Defendants.

PLEASE TAKE NOTICE that a hearing on Defendant Gibson Family Limited
Partnership’s Motion to Dismiss for Court Rule and Other Violations or, Altematively, tor Other
Appropriate Sanctions (filed January 17, 2025}, Defendant Gibson Family Limited Parinership’s
Motion to Quash Subpoenas Duces Tecum for Medical Records and Bills and for Protective
Order (filed November 18, 2024), and Defendant Gibson Family Limited Partnership s Motion
to Quash Subpoenas Duces Tecum and for Protective Order (filed July 1, 20247 will be held at
the Codingten County Courthouse, 14 1% Ave 8E, Watertown, 8D 57201, before the Honorable
Carmen A Means, Cireuit Court Judge of the Third Judicial Circuit, South Dakota, on Tuesday,

the 11" day of March, 2025, at 1:30 p.m, or as soon thereafler as counsel may be heard.
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Diated a1 Sioux Falls, South Dakota, this 24" day of January, 2025,
EVANE HAIGH & ARNDT, L.L.P.

iy Fawin B, Evans

Edwim E. Evans

Evan W.W. Redd

225 E. 11" Street, Suite 201

PO Boex 2790

Sioux Falls, 3D 57101-279)

Telephome: (65) 273-9599

Facsimmile: {605) 275-9602

Email: eevansidchalawyers com
rieddiechalawyers.com

Attarneyvs for Detendant Gibson Family Limited

Partnership
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The undersigned. one of the attorneys for Defendant Gibson Family Limited Partnership,
hereby certifies that a true and comrect copy of the foregoing “Notice of Hearing™ was served via
Ondyssey File & Serve upon:

Paul A. Sortland

Sortland Law Office, PLLC

431 South Seventh Street, Suile 2413
Mimmeapolis, MN 55413
sortland'@sortland. com

Cirant G, Alvine

Alvine Law Firm, LLP

809 W. 10™ Strect

Sioux Falls, SD 57104

granti@alvinelaw, com
Attarnevs for Plaintiff

sander I Morehead

Jacob R, Schneider

VWoods, Fuller, Shultz & Smith, P.C.

3} 5 Phillips Ave, Suite 304}

Bioux Falls, 8D 57104

sanderanorcheadi@ woodsfuller.com

jacob schneidend woodsfuller.com

Attorneys for Defendanits Greg Gibsor and Joan Gibsor

Jack H. Hich

Zachary W, Petlerson

Richardson, Wyly, Wise, Sauck & Hieh. LLP

1 Court Street

Aberdeen, S 57401

Jhiehigrwash.com

Zpetersonid rwwsh.com

Altorneys for Defendanis Robert AS. Ronayme and Ronayne Law Chfice, PC.

on this 24" dav of January, 2025,

! Edwin [T Bvang
Edwin E. Evans
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STATE ©F B0UTH DRECTA | IN: SIRCUIT COURT

CEONTY - OF CODIMNGETON | THIED JUBICIAL CIRCUIT

Plaintiff,
Motion Hearing
V.
Clv. 23=350
Greg Glbaon, individually,

Joan Gibson, individually,

and Gibson Family Limited

Partnership, a Scuth Dakota
Limited Partnerashipi Robert
M. Romayne,; and Romayne Law

=

OEffice,; FP.Cu,

e e i i Tl Tl Tl T ™ Bl i ™ il i

Defendants:

BEBFCRE : THE HCOMNORABLE CARMEN MEANS
Cireoult Court Judge
Watertown, Saouth Dakota

(3

March &6, Z0OZ4

APPEARANCES:

For Michael Gibscond Mr. Paul Scrtland
Sortland Law Gifice
Minneapaolis, MM

For Greg and Joan Mr. Sander Morehesd
Fibaon: Woods, Fuller, Shultz & Smith
Sicux Falla, 2D

For Robert Ronayne: Mc. Zacharcy Feterson
Richardson, Wyly, Wise,
Eberdes=n, 30D

¥y
1T}

uck: & Hisb
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15

16

18

19

20

upon Greg and the allegastion that you have to secve the genecal
parther 1s nob supporcted by this. Furtheemore, 1T you g0 to tha
information found &t the Sscretary of State 1t dogs state that
Delares Gilbson 1s an agent for service of process but 1t glves
arn answWwer out in the Sountry either Just down the rdgad from
Michael'™s home ot in the field acrosz from Michasl's home.
Therg's neo way we could serve the agent at that place because 1t
Dasically deesn't exdist and 1T you google it it'aa fleld T
think acrosg from Greq's house. It may bBe her house down the
road, I'm not really awasre of the perzcnal pituations, buot it
Just -gives ug an addecess. that can't be geryved and so we'rce
limited to doing what we Zan and I think service of process upon
Breg Gibscn is appropriate under this statute.

THE COURT: ALl right. WMWell I'm golng to say at The
cutget that 1€ is g little challengling as a judge te conslder 3
12481 (5) motlen where I am o only consldering the pleadings and
then consldering a motion to —— whethesr or net Lo appoint &
receiver which obwiously gives me acoessz Lo much broader
information and gives me =zome better idea of the lay of the land
and 5o T'm going to start with the motions to dismiss. A motion
Lo dismiss on 12401 05) grounds is mgant Lo help the Court cull
lawsuits that don't atate any =zause of action and I must say it
iz tempting to issue == to use that discretion to gcant a motion
for a case that I cannot help but observe is the thicd lawsuilt

involving these parties, bout again I don't get to really
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10

14

15

16

18

19

20

17

consider that. 8o even though I would like to say that this
lawgult sesms o me o be Without a let of foundation, I think
for the purpoeses of a 124b) (5 matlion where I consider all of
the faosts pled to be true, and this 15 a3 close call from my
podnt of wilew, I don't think that the plaintlif has done a very
gqood. job of establlshing a fiduclizry duty, but there are at
least sufficlient Cacts for me to conclude that this Amended
Complalnt wilill suewive a 12000 [3) motion o dismiss so I'm golng
to deny that motion on behalf of both defendant Greg Gibkson and
defendant Bonayne. I obviougly have a lot more ability to
understand the background of this case when I consider a motion
for the appointment of a receiver. I do conclude that ths
notice to the general parctnerc i3 insufficient, but even 1f it
weran't, even AL somehow this limited partnershlip could be
deemed te have been properly served on the lssue of whether or
ot Lo appolint & cecelver, I would net conslder appolnting a
racelyver In this matter and when I think akout that T do think
about same of thoss pleadings where I hear that this is the
third time that Me. Glbkson has brought sulft agalnst famlly
menkers; the other two times that he was found to have committed
perjury, that he engaged in acts that led him t£2 have unclean
harnds, and that was a determination by the Tourt in the prior
lawsuit; that is a final determination. And =a I think that
there iz no reason for the Court to engage in what is called an

extraordinary measure to appoint a receiwver. The Court is
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10
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15

16

18

149

20

1E

gatisfied from the submissicns that there has bEeen no sffort ko
remove Delores az the gensral partnher, but even 1f there ware
that she hasg an attorney in her daughter and that Greg has
wWlithdrawn hils power of atbabney to act with regard to the GFLE
matters, but [ am satlisfied that there 13 ng need to appolint a
rezeiver, there iz no basls to appoint a3 receiver, and that the
plaintiff has falled to satisiy his burden of proof that a
receiver 1s neceszary. With regard to the motlion to sxtend
deadlines, that iz obviously something I don't nesed Lo hear
argument on, =scheduling id =comsthing within the discretion of
the trial court and I'm going to grant the defendant'se motions
to extend deadline=s. I think the grounds stated were
appropriate, thece is no need to have some sort of guid pro quo
wWa'll agree to that 1f thls happens or that happens, Chat metlon
to extand 1s reascnable and will be granted. And so based dpon
the things that I have szald; Mr. Peterson do vou undercstand the
Court's ruling o are yvou agking for any additional flndings for
purposes of Today?

ME. FETERZCH: Moy your Henor, Just to conflim though
when you say the motion to.extend is granted, the relief we
gought was 20 days Irom the Court's tuling so would I assume 30
daye from today would be the deadline for our discovery
responssat

THE COCUORT : Correct.

ME. PETEREM: Thank wvou.
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ITH CIRCUIT ZOURT |

CERTIEICATE

Fre
]
n

COONTY OF CODIHNGTON |

This 18 to certify that I, Dawn RBussell; Courct Reporter in
the above-named County and State, tock the foregoing
procesdings,, and the foregoing page 1=20; inclusivey, are a true
and correct transcript of my stenctype notes.

Dated 4t Watertown, 2outh Dakota, this 2rd day of July,

S22 Dawn Russsell

Dawn Russell, Courkt Reporter
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STATE OF SOUTH DAKOTA ) IN CIRCUTT COLRT

188
COUNTY OF CODINGTON b THIED MIDICTAL CIECUTT
MICHAEL A. GIBSON, 14CTV 23000350
PlamtafT Tudge Carmen Means
¥,
GREGORY GIBSON, individually; JOAN NOTICE OF WITHDRAW AL
GIBSON, individually, and GIBSON OF COUNSEL

FAMILY LIMITED PARTNERSHIP, a South
Dakota Limited Partnershap: ROBERT M.
RONAYNE. and RONAYNE LAW OFFICE,
P,

Detendants,

PLEASE TAKE NOTICE that Attormey Paul A. Sortland, Sortland Law Office, PLLC, of
Minneapolis, Minnesota, hereby withdraws as counsel for Michael A, Gibson in this case.
Future commespondence can be sent to Jonathan A. Heber, Cutler Law Firm, LLP, 140 N, Phillips
Avenue, dth Floor, PO Box 1400, Sioux Falls. 58D 57101.

Dated this 2* day of May, 2025,

& Paul A, Sortland

Paul A, Sortland (MN Lic. #103573)
SORTLAND LAW OFFICE, PLLC
431 South Seventh Street, Suite 2413
AMinneapolis, Minnesola 55415

(612) 3750400
sortland:@sornland.com
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STATE OF SOUTH DAKOTA } IN CIRCUIT COURT

el

COUNTY OF CODINGTON - B THIRD JUDICIAL CIRCUIT
I

MICHAEL A. GIBSON, |

Plaintiff, | 14CTV23-00350

L

GREG GIBSON, individually; JOAN MOTION TO WITHDHRAW

GIBSON, individually; and GIRSON AS COUNSEL -

FAMILY LIMITED PARTNERSHIP, a
South Dakota Limited Partnership: ROBERT
M. RONAYNE, and RONAYNE LAW
OFFICE, P.C,,

Defendant.

COMES NOW Grant Alvine, attorney for Plaintiff in the above-entitled matter
hereby moves the Court for an Order permitting withdrawal as the Plaintiff retained new
representation. Future correspondence can be sent to Shawn Nichols at Cadwell Sanford
Deibert & Garry, LLP, 200 E. 10 Street, Ste. 200, Sioux Falls, South Dakota, 57104 and
Jonathan A. Heber and Abigale Farley of Cutler Law Firm, LLP, 140 M. Phillips Avenue,
4" Floor, Sioux Falls, South Dakota, 57101,

Dated this 18" day of July 2025.

¥

- M;-':Ew: e
809 W, 10M Street, Ste A
Bioux Falls, SD 57104
Phone; 605-275-0808

Email: graptigalvinelaw,.com

Gibzon App. 00114
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15-6-41(h). Involuntary dismissal--Effect thereof.

For failure of the plamtiff to prosecute or to comply with this chapter or any order of court, a
defendant may move for dismissal of an action or of any ¢laim againat the defendant. After the
plaintitt, in an action tried by the court without a jury, has completed the presentation of the
plaintdl's evidence, the defendant. without waiving the defendant’s night to offer evidence in the
event the motion is not granted. may move for a dismissal on the ground that upon the facts and
the law the plaintiff has shown no right to relief, The court as trier of the facts may then determine
them and render judgment against the plantiff or may decline to render any judement until the
close of all the evidence, If the court renders judgment on the ments against the plaintiff, the court
shall make findings as provided in § 15-6-52(a). Lnless the court in its order for dismissal
otherwize specifies, a dismissal under this section and anv dismissal not provided for in § 13-6-41,
other than a disnussal Tor lack of jurisdiction, or for failure 1o join a party under § 15-6-19, operates
ag an adjudication upon the merits.

Gibzon App. 00115



15-6-45(bh). Subpoena for production of documentary evidence.

A subpoena may command the persom to whom it is directed o produce the books, papers,
documents, or tangible things designated therein, regardless of whether the attormey also notices
the person’s deposition or commands the presence of the person to which it is directed to give
testimony at a hearing or trial. Before a subpoena commanding the production of documentary
evidence is served on the person to whom it is directed. a notice and copy of the subpoena must
be zerved on each party to the matter pending. The court, upon motion made promptly and in any
event at or before the time specified in the subpoena for compliance therewith, may:

{1} Quash or modify the subpoena if 1l 1s unreasonable and oppressive; or

{2) Condition demial of the motion upon the advancement by the person in whose behalf the
subpoena 15 1ssued of the reasonable cost of producing the books, papers, documents, or tangible
things.

Gibzon App. 00116



19-19-503. Physician and psychotherapist-patient privilege.
{a) Definitions, As used in this section;

{1} A patient” is a person who consults or s examined or interviewed by a physician or
puvchotherapist:

{2) A physician” is a person authorized in any state or nation to engage in the diagnosis
or treatment of any human ill, or reasonably believed by the patient 2o to be;

{3y A "psvchotherapist" is:

{A) A person authorized to practice medicing in any state or nation, or reasonably
beliaved by the patient so to be, while engaged m the diagnosiz or treatment of o
mental or emotional condition, including alcohal or drug addiction; or

{By A person licensed or certified as a psyvchologist under the [aws of any state or
nation, while similarly engaged,

{4y A commumication is "confidential” i’ not intended to be disclosed o third persons,
excepl persons present to further the interest of patient in the consultation, examination, or
mierview, persons reasonably necessary for the transmission of the communication, or
persons who are participating in the diagnosis and treatment under the direction of the
physician or psychotherapist, incleding members of the patient's family.

{b) General rule of privilege. A patient has a privilege to refuse to disclose and to prevent any other
person from disclosing confidential commumications made for the purpose of diagnosis or
treatment of his physical, mental, or emotional condition, including alcohol or drug addiction,
among himsell, physician, or peychotherapist, and persons who are participating in the diagnosis
or treatment under the direction of the phvsician or psychotherapist, mcluding members of the
patients family.

{c) Who may claim privilege. The privilege may be claimed by the patient. his guardian or
corservator, or the personal representative of a deceased patient. The person who was the physician
or psychotherapist at the time of the communication is presumed to have authority to claim the
privilege but only on behalf of the patient.

{d) Exceptions,

{1} Proceedings for hospitalization. There s no privilege under this section for
communications relevant to an ssue in procecdings to hospitalize the patient for mental
illness, if the psvchotherapist in the course of diagnosis or treatment has detenmimed that
the patient is in need of hospitalization.

(2) Exammation by order of court. IF the coml orders an exammnation of the physical.
mental, or emotional condition of a patient, whether a party or a wilness, communications
made in the course thereof are not privileged under thiz 2ection with respect to the particular
purpose for which the examination is ordered unless the count orders otherwise

Gibeon App. 00117



{3)  The pnvilege under subdivision (b} as to a communication relevant o an 1ssue of the
physical, mental, or emotional condition of the patient 1% waived at trial or for the purpose
of discovery under chapter 13-6 in any proceeding in which the condition s an element of
the patient's claum or defense o, after the patient's death, in any proceeding m which any
party relies upon the condition as an element of a claim or defense.

Gibzon App. 00118



19-2-3. Physician-patienmt privilege waived when health of person in issoe--Waiver to be
closely tailored--In camera review if party objects to discovery.,

In any action or proceeding or quasi-judicial administrative proceading, if the physical or mental
health of any person is in issue, any privilege under subdivision 19-19-5303(b) 15 waived at trial or
for the purpose of discovery under chapter 136 if such action or proceeding 15 civil in nature.
However, the waiver of the privilege shall be narrow in scope, closely tailored to the time period
or subject matter of the claim, If any party or the holder of the privileged records objects to the
discovery of the privileged commumication on the grounds that disclosure of the commumcation
would subject the party to annoyance, embarrassment, oppression, or umdue burden or expense
and that the disclosure of the privileged communication is not likelv to lead to the discovery of
relevant evidence, the court shall conduct an in camera review of the privileged commumication to
determine whether the communication 15 discoverable.

Gibzon App. 00119
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PRELIMINARY STATEMENT
Citations to the Certified Record are “R.” followed by the applicable page
mumber{s) in the Clerk’s Index, References to Appellant’s Brief are “ Appellant s Brief,”

to Appellant s Appendix are “App."~ and 1o Gibson Family Limited Partnership s
Appendix are “GFLP App.” tollowed by the applicable page number(s). Defendant
Gibson Family Limited Parinership will be referred to as “GFLP."

JURISDICTIONAL STATEMENT

Plamntiff appeals from an Order and Judgment, entered and noticed on March 26,
2025, granting GFLP s Motion to Dismiss. in the Third Judicial Circuat. Codington
County, R.2427-2431, Plaintiff also appeals from the Order Denving Motion tor
Reconsideration entered April 17, 2025, and noticed on April 23, 2025 R.2566-2567;
App.4-5. Plaintiff filed a Notice of Appeal of the Order on April 25, 2025 R.2588 On
Mawv 15, 2025, an amended Order and Judgment was filad to insert costs, R.2647-2649;
App.1-3. An Amended Notice of Appeal was filed on June 13, 2025, appealing the
amended Order and Judgment. R.2701-2702.

Plaintiff's Notice of Appeal was timely; however, Plantiff has not satisfied the
mandatory jurisdictional requirement to perfect his appeal, as he has not filed a bond For
cosis as required by SDCL 15-26A-23. SDCL 15-26A-23 states, in relevani parn.

a bond for costs on appeal or equivalent security shadl be filed by the

appellam with the clerk of the circunt court within the time provided by §

15-26A-6; but security shall not be required of an appellant who is not

subjoct to costs, The bond or equivalent security shall be in the sum or value
of five hundred dollars.



{emphasis added). “SDCL 15-26A-23 reguires appcllants to file a bond to cover cost of
appeal . .. " First Nat T Bank of Black Hills v. Treadway, 339 N.W.2d 119, 121 (S.DD.
1983 ) {emphasis added),

Flaantff had 30 days from March 26, 2023, when the Notice of Entry of Order
and Judgment dismissing the case was filed. to file a bond For cost. Plaintift did not do
s, Plaimtiff™s failure 1o file a cost bond depnives this Court of jurisdiction, md this
appeal should be dismissed.

Absent Plaintift™s failure to pay the required bond, this Couwrt would have
qurisdiction to consider Plaintifls appeal under SDCL 15-26A-3(1).

, AIMENT

GFLP respectfully requests oral argument.



1. Whether the circuit conrt abused its discretion by dismissing PlaintifTs claim
due to Plaintiff"s egregious violations of the Rules of Civil Procedure.

The eircuit court’s dismissal was proper. Plaintiff served subpoenss duces tecum
upon health care providers, seeking medical records and bills of 4 non-party, Delores
Gibson. Maotions to quash the subpoenas were timely filed. Plamtiffs 1gnored the
objections asserfed m the Motions to Quash, failed to inform medical providers of the
objections and pending motions. and falsely represented to the medical providers that the
parties were working logether in order to oblam Delores” privileged medical records, In
response to GFLP's Motion to Dismiss for discovery violations, the circuit court found
that Plamtiff imtentionally and in bad faith vielated the Rules of Civil Procedure and
abused discovery m order 1o obtain protacied. privileged. and private medical records of a
noti-party. Given the severity of the conduet and the lack of contrition. the circuit court
exercized s discretion by dismussing Plaintift s case pursuant to SDCL 15-6-41(k).

o Etorm v Dure, 2003 8.D. 6, 657 NW . 2d 34,

®  Polomac Elec. Power Co, v, Electric Motor Supply, fnc., 190 F.R.D. 372 (D

Md. 1999)
e SDCL 15-6-41{h}

s SDCL 135-6-45(b)



This case is another chapler in a trilogy of lawsints commenced by Michael
Gibson against his brother (Greg Gibson), mother (Delores Gibson), and GFLP, claiming
m each lawsnit that Greg received preferential treatment from Delores when she, as
general panner. sold and leased GFLP property to Greg. In this lawsuit, Michael elamed
that his mother was unduly influenced into selling land 1o Greg—iust as she had done
previously and was the subject of Michael s previous lawsuits against his mother,
brother, and GEFLF,

During discovery, GFLP objected o Michael s amtempt to obtam Delores’s
medical records. Despite GFLP"s objections, Michael proceeded to use the power of the
court to subpoena Delores” privileged medical records from her healthcare providers.
Omne day after learning of the subpoenas, GFLP timely objected and moved to quash the
subpoenas and moved for a protective arder, prohibiting Michaazl from seeking discovery
of Delores s medical imformation.

Michael's attomey, Paul Sortlamd. “disregarded™ GFLP's objections and
procecded to obtain Delores’ medical records from Prairie Lakes Hospital,  Attormey
Sortland did not inform Prairie Lakes that GFLP had objected to the subpoena or that a
motion to guash the production of Delores” medical records was pending. Instead, his
office represented 1o Prairie Lakes that the parties were working together to obtan these
medical records. Based on the false representations from Attorney Sortland’s office.
Delores” medical records were produced to Sortland.  Attorney Sortland incorporated the
privileged information mto a proposed Second Amended Complamt. which he

subsequently filed in the public record,



Upon leaming of these events, GFLP filed a Motion to Dismiss for Cowt Rule
and Other Violations or, allematively, for other appropriate sanctions. On March 11,
2025, a hearing was held before the Honorable Carmen Means. At the hearing, the
cirewit court found that Attomey Sortland blatantly and in bad faith disregarded the rules
and statutes to protect privileged and private medical records. The court held that
Attomey Sortlmd s conduct was dishonest and egregious, and the court found it
“extremely disturbing” that Aftormey Sortland showed no regret and took no
accountability for his actions, The count exercised it discretion 1o dismiss Michael's
case as a sanction for counsel’s egregions conduct.  Plamtiff moved the court to
reconsider its dismissal and argued that less severe sanctions could be implemented.
Plaintiff"s motion for reconzideration was denied.

STATEMENT OF FACTS

GFLP HISTORICAL BACKGROUND

In 2002, Delores and her sons, Michagl and Greg, formed the GFLP. Gibson v
Cribisom Family Lid, P ship, 2016 3.1, 26,9 2, 877 N.W.2d 5397, 399, As limited partners
in the GFLP. Michagl and Greg each have a 45 802% interest while Delores retains the
remaining 8.266% interest. [142-166. Delores also serves as the sole general partner of
the GFLP and holds a 0.13% interest in that capacity, Under the partnership agreement,
Delores has sole authority 1o manage the business affairs of the GFLP and to decide with
whom the parinership conducts busmess., Cribaon, 2006 8.1, 26,9 2. Michaal and Greg
have no right to manage any of the business affairs of the GFLP. fd At the time of its
formation, all parties shared a clear understanding that the GFLFP was being created for

estate plannmg purposes. Jd



Adfter the GFLP was formed i 2002, Delores deeded 2,060 acres of land to the
limited partnership that she previously owned free and clear. I 9§ 3. Neither Michael
nor Gireg paid anvthing for their interest in the GFLP, [fd.

MICHAELS MISCONDUCT

Michael's troubled relationship with GFLP is succinetly outlined in the Findings
of Fact that Judge Robert Timm entered in connection with Michael’s second lawswt
agninst GFLP and Delores. R.246-256. Judge Timm's findings, include:

#  Alichaels unauthonzed investrment of over 51,4 million of Gibzon Livestock and
GFLP funds.

e Michael's unanthorized S688.000 morgage on GFLP property.
=  Michael’s forgery of checks and bank statements.

# Michael’s admission under oath to forging checks and lving about it during his
deposition.

«  Michael's misappropriation of GFLP land and refusal to vacate and surrender
possession to the limited partnership, which he admitted breached the partnership
agreement and violated the fiduciary duties owed to the partnership.

*  Based on these actions, Delores decided not to conduct anymore business with
Michael.

R.248-250,

In 2007, GFLP loaned Greg $350,000, through two consolidated notes. That
same vear, Michael sued Grep, Delores. and GFLP, asserting eight different coums
meluding imentional interference with contract. enforcement of oral lease agreements,
slander, neghgence, breach of fiduciary duty, frand and deceit, an accounting and
valuation of the limited parinership. and judicial dissolution of the GFLP. Aichael A

Gibson et al. v, Gregory J. Gibson et al., Civ, 07-31, Third Judicial Circuit, Denel

(3



County, South Dakota (“the First Litigation™). fd, Michacl sought pumtive damages
against the defendants, including his mother.

In September of 2008, GFLP leased 2,060 acres of agricultural land to Greg,
plrsuant o a written lease agreement (the “Farm Lease™). R.247. The Farm Lease was
for a five-vear terim. E.247-48.

The First Litigation went to trial im December 2009, The primary basis for
Michael's lawsnit was Delores” decisions to loan funds and lease partnershup land to
Cireg. R.232-242. The jury in the First Litigation returmed a verdict in Greg, Delores,
and GFLP s favor on all of Michael’s claims. thereby ratifving the loans made to Greg
and the Farm Lease.

In Oxctober 2010, Delores consulted with the GFLP s attorney Robert Ronayne
and her financial advisor regarding planning for the future. After consulting with these
advizors, Delores—seeking some peace, quiet and stability regarding the situation—
entered into a longer-term lease with Greg (“the Amended Farm Lease™). (Gibson, 2006
8.D. 26.9 4. Under the Amended Farm Lease. the GFLP agreed to lease 1,230 acres to
Creg for a 20-vear term. fd. GFLP also agreed to sell 834 acres to Greg for 51,100,000,
Id; R.248; 291-292. Prior to the sale, the property appraised for $1,100,000. Jd

On June 30, 2011, Michael filed a second lawsuit againsi Greg, Delores, and
GFLP, asserting six counts: declaratory judgment, cancellation of instriment, breach of
frduciary duty. dissociation of general partner. appointment of a recaiver. and dissolution
of GFLP, Id. § 5; Michael A, Gibson e al, v. Gibson Family Limited Partnership and
Drelores Gibsan, Civ. 11-66, Third Judicial Cirowit, Deuel County (the “SBecond

Litigation™). Once again, Michael sought punitive damages from the defendants,



mcluding his mother. /&, As in the First Litigation, Michael alleged Delores breached
her fiduciary duty by selling and leasing land to Greg. fd. Once again, the jury returned
a verdict in favor of Greg, Delores, and the GFLP on all of Michael's claims against
them, thereby ratifying Delores” actions. fd ¥ 6.

Thereafter, the issue of equitable dissolution was submitted to the court. Judge
Timm issued Findings of Fact and Conclusions of law, denyving Michael's dissolution
clamm, holding that he was not entitled to the equutable remedy of dissociation becanse {1}
Michael had Tatled to come mto the litigation with ¢lean hands and (2) Michael had not
established the right to dissociation under SDCL 48-TA-601. R.246-237.

Michael appealed the denial of his dissociation request and evidentiary rulings in
the Second Litigation, This Court affirmed. (Fibson, 20010 8.1 26,

THE PRESENT/THIRD LITIGATION

GFLP s dissolution date iz December 31, 2025, unless all of the partners agree
otherwise. R.2720. In Apnl 2422, as the dissolution date approached, Delores again
consulted with the GFLP™s attorney Robert Ronayvne regarding Greg's lease of GFLP
property and possibility of selling additional GFLP land to Greg, At that time, Greg was
still leasing GFLP property pursuant to the Amended Farm Lease, which expired in 20340
After consulting with Ronayne, Delores—seeking to avoid another round of litigation
with Michael—decided to enter into a new lease with Greg. The new lease shortened the
term of the leaze to December 31, 2026, to coincide more-closely with the dissolution
date of the GFLP and contained an option to purchase the remaining GFLP property al ils
appraised value—just as she had previously done in 2010, which was the subject of the

Recond Litigation. R.267-274.



Om April 19, 2022, Delores executed the “LEASE AND AGREEMENT™ with
option to purchase under certaim conditions {the “Lease™). The Lease provided Greg with
the “exclusive option 1o purchase” any of the GFLFP land he was leasing, R.267-274
Later, Greg expressed his inferest in exercising his option 1o purchase the land identified
m the Lease. R.294-295. GFLP retained a South Dakota certified land appraiser, who
appraised five tracts of GFLP property for a combined value of 34,050,000, R.2010-
2315, Greg then advised that he wanted to exercise his option to purchase Tracts 1,2, 3,
and 4. which appraised for $2.950.00." In September 2022, consistent with the terms of
thie Lease and Greg’s option 1o purchase. the Tour tracts were sold to Greg tor $2.950.000.
R.I31R-2319.

Upon leaming of the Lease on May 2, 2022, Michael did nothing. See R.300
{referencing the Lease). On September &, 2022, Ronayne told Michael's attorney, Shawn
Nichols, of the proposed sale to Greg, R.523, 1354, Michazl waited until the sale was
completed and then offered a higher sum for the tracts of fand. R.24-26, 1354,

Omn October 11, 2023, Michael filed a third lawsnit against Greg, GFLP, and
GFLPs attorney, Rob Ronayne. R.1-17, He alleged undue influence, breach of fiduciary
duty, aiding and abetting breaches of fiduciary duty, rescission, receivership, and tortiows
mterference with existing and prospective business relationship (the “Third Litigation™)
B.1-17. Asin the First and Second Litigation, Michael alleged breach of fiduciary duty,
contending that GFLP had sold land to Greg at less than tmarket value. R.1-17. Unlike

his previous two lawsaits, Michael did not sue Delores; instead, he claimed that Greg,

" Greg did not exercise his option to purchase Tract 5. which appraised for $1.100.000.
R.2010.



assisted by Ronayme, unduly influgnced Delores into sellmg him GFLP land. R.11.
These contentions were raised despite the fact that the sale occurred pursuant to the
Lease, the sale price was established by an appraisal, Delores previously sold land to
Cireg on similar terms, and Delores stated she would never do business with Michael due
to his deceitful conduct.

Attomey James Malters fled a Motion for Pro Hac Viee for the admission of
Attorney Paul Sortland. R 83-85. An Order for Pro Hac Vice was entered on December
15, 2023, R.E7. Delores admitted service of the Summons and Amended Complaint on

May 14. 2024, R.535,

Plamtiff's counsel has issued 39 subpoenas duces tecum in the name of the
court. He issued 8 subpoenas duces tecum on May 7. 2024, R.I084-1119. Each
subpoena demanded production of documents by June 1, 2024, R 1084-111%. No notice
of the subpoenas was provided to the parties; the subpoenas were not contemporancously
filed upon their wsuance. R.996. Those subpoenas were served on the non-party
recipients on May 14 and May 15, 2024, R.1120-1127. The partics learned of the
subpoenas at 4:31 pm on May 30, 2024, when the sheriff™s retums were filed, more than
two weeks after the subpoenas were served, and one day before the deadline for
compliance. R.996.

Omn Julv 1, 2024, GFLP filed its tirst Motion 1o Quash Subpoenas Duces Tecum
and for a Protective Order. objecting to Plaintiff™s attempts to obtain Delores” personal
financial and medical records. R.602. As outlined in GFLP's Motion. the subposnas

were defective under SDCL 15-6-45: they were not issued in the name of the ¢ourt; they
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were signed by an attorney not admitted to practice in South Dakota; they were not
contemporaneously filed with the clerk: and they omatted the statutonly reguired text
above the signature Iime, R.609-650, 666-66X. Critically, Plamtiff caused the subpoenas
tor be served without advance notice 1o Defendants or Delores, in violation of 81xCL 15-
6-45(b} and HIPAA. R.996: 45 C.F.R. § 164.512(e)(1){ii)(iii).

Om August 8, 2024, without consulting with opposmg counsel, PlantifT noticed
the deposition of “Delores Gibson, General Partner, Gibson Family Limited Partnership.”
B.697, Delores is nol a party 1o thas lawsuit, On Seplember 13, 2024, GFLP filed a
AMotion for Protective Order, asserting that subjecting Delores to a deposition would be
harmful to her health, given her current mental and physical condition. R.699.712
GFLP s Motion for a Protective Order was scheduled for hearing on October 21, 2024,
R.735, On October 18, 2024, Plaintif™s counsel requested the hearing on GFLP's Motion
for a Protective Order be postponed due to a personal family emergency. R.771. The
hearing was never rescheduled.

Thereafter, at 4:04 pim, on Friday, November 15, 2024, counsel tor Plamtidf filed
51% (6) subpoenas duces tecum. R.721-818. The subpoenas were directed to Sanford
Health Watertown Clinic, Prairie Lakes Hospital, Prairie Lakes Brown Clinic-Northridge,
Prairie Lakes Brown Clinic-Main. Lee Hendricks, PsyD. and Sarah Reiffenberger. M.ID.
E.721-818. Each subpoena demanded:

1. All medical records trom Jahuary 1. 2018 1o present date. for Delores
kept by [the recipient of the subpoena); and

2, All billings from January 1, 201 8 to present date, For Delores kept by
[the recipient of the subpoena] *

* The subpoena duces tecum issued to Dr. Reiffenberger requested medical records and
billing records “kept by Praine Lakes Brown Clime.™ RLB(1.



R.791-E18; App.17-#H), The subpocnas required compliance by December 6, 2024, and
mstructed the recipient to contact Paul Sortland to set up a Dropbox link. R.791-818.
Despite filing the subpoenas, Plaintiff did not file or serve a “Motice of Intent 1o Serve
Subpoena Duces Tecum™ with respect to any of the seven subpoenas. R.T91-818: see
SDCL 15-6-45(b).

Unbeknown to GEFLP, the subpoenas were sent for service the next business day.
R.1027-1032. The subpoenas were served on Monday, November 18, 2024 as tollows:

1. Lee Hendricks, PsyD at 9:20 a.m.,

2. Dr. Raettenberger and Pramme Lakes Brown Climc Northridge at 9240 am.:

3. Ranford Health Watertown Clinic at 12:00 pm..

4, Praine Lakes Hospital at 12:05 p.m.; and

5. Prairie Lakes Brown Clime-Main at 12:30 pan.
R.1027-1032; App.45-50. Plaantif T gdid not serve Affidavits of Service reflecting the

service of the ahove subpoenas until Jamuary 6 2025, a month after the compliance date

stated on the subpoenas. B1027- 1032 (“Bervice Only: 62023 4:34PM™).

Cn November 18, 2024 at 3;36 p.m., GFLP filed a Motion to Cuash Subpoenas
Duces Tecum for Medical Records and Bills and for Protective Order. R.819-825,
GFLP objected to the production of Delores” medical records on the basis that the
meglical records sought were For a non-party, were privileged, and the subpoenas were
not HIPAA compliant. R.820-824. GFLP s Motion requested the court quash all of the
subpoenas and a protective order be entered to prevent the discovery of Delores”
privileged medical records. R.819-823.

On November 19, 2024, Attorney Sortland took the deposition of Delores”

pavechiatrist, Dr. Hendricks., R.1069. During the deposition, Attomev Sortland attempted
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o coerce Dr, Hendricks into divulging Delores” protected health information, in violation
of HIPAA and over GFLP and Delores” objections. RIOT0-1073. At that time, counsel
for Delores and GFLP reiterated their objection that such privileged information would
not be disclosed without a court order. B_1073.

The next day. November 20, 2024, Attorney Sortland sent an email to Attormey
Evans in an attempt to resolve the discovery dispute over Delores” medical records.
R.2563. He proposed a protective order. R.2563: App Bl Aftorney Evans responded
that he would visit with Delores about the issue but would not be able to do so until the
following week. R.2563. It was also agreed that the deposition of Dr. Reiffenberger.
Delores” primary care phiysician, would be postponed until the issue was resolved.
R.2563-2564; App. B3-84,

On December 2, 2024, Attorney Sortland requested that Attorney Evans, counsel
for GFLE and Delores, execute a “Stipulation Regarding HIPAA.™ which sought
Attomey Evans' agreement that Delores’ medical records were relevant and could be
disclosed by her health care providers. RL1076- 1080; App.86-90. Atorney Evans
declined to execute the Stipulation

That same day, Praire Lakes” Health Information Specialist, Jodi LeBlanc.
contacted Attorney Sortland to inguire about producing Delores” medical records, as
commandad by the subpoena duces tecum. R.1E33: App.23. LeBlane and Attomey
Sortland’s office exchanged multiple communications regarding the manner and means
of producing these records. E.1833; App.95. Anorney Sortland did not inform LeBlanc
or Praine Lakes that objections to the production of Delores” medical records were

raised, nor did he inform them of Delores” refusal to stipulate to the disclosure of her
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records, R.1834; App.26. Instead, Attomey Sortland's office represented that there were
no objections and the parties were working together to obtain Delores” medical records.
R.1834, 1974; App. 26, 62. Because Attorney Sortland never informed LeBlanc of
GFLP's objections, om December 3, 2024, Praine Lakes produced Delores” medical
records and other protected health intformation to Attorney Sortland. R.1834: 1975-1976:
App-96, 62-64.

Attorney Sortland did not wmmediately mform GFLP or Delores of the production.
Instead, il was only after reviewing Delores” medical records and incorporating the
privileged information mto a proposed Second Amended Complant. that Plaintift™s
counsel notified counsel for GFLP that Plaintiff obtained Delores” medical records from
Praine Lakes and ofTered to provide copies of the same to GFLP. R.1081-1083; 855-8%3;
App.91-93, Plaintiff proceeded with filing the proposed Second Amended Complaint.
without taking anv measures to enzure the confidentiality of Delores” private health
mformation. R.857-883.

On January 6, 2025, Plamnt? filed anetier subpoena duces tecum, seeking
Delores” medical records from Dir. Hendricks. R.247-250; App.41-44. The subpocna
requested the documents be produced by January 13, 2025, R.947. App.4l. Plaintift did
not file a notice of intent 1o serve such subpoena, R.997. Yet, he proceeded o serve the
subpoena on Dr. Hendricks on Tmupary 8, 2025 R.1147. Planoff did not inform GFLP
that this subpoena was served. B.947. Az with the prior subpoenas. Attorney Sortland
sought to surreptitiously obtain Delores” medical records withowut ever informing Dr.

Hendricks of Delores” and GFLPs objections. the same objections previously made
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during Dr. Hendricks" deposition.  On January 10, 2025, GFLP, again, moved to quash
this subpoena and for a protective order. R.951-952.

MOTION TO DISMISS HEARING

Om January 17, 2025, GFLP filed a Motion to Dismiss for violations of the Rules
of Civil Procedure and other violations or, alternatively. for other appropriate sanctions,
R.964-992, GFLP's motion was premised upon Plamtfl™s repeated violations of the
Rules of Civil Procedure and discovery abuses. mcluding:

1. Repeatedlv imsuing subpoenas duces tecum demanding production of Delores”
privileged medical information;

2, Failing to inform medical providers of Delores” objections,

3. Representing o medical providers that there were no objections and the parties
were working together to obtain Delores’ medical records;

4. Intentionally disregarding GFLPs objections in order to obtan contidential and
privileged medical records:

5. Failing to inform GFLP immediately upon receiving the medical records; and

6. Reviewing Delores” medical records and filing an amended complaint, which
discussed her confidential health information.

R. 967-992,
Plaintiff opposed the motion, R.1912-1927. However. Plaintiff failed to address

the real 1ssues: disregard and concealment of GFLP s and Delores” olyections in order to
obtain Delores™ privileged medical records, R.1912-1927. Instead. Attorney Sortland
submitted an affidavit outlining his professional experience and accomplishments,
R.1936-1940; App.53-57. In his affidavit, Attorney Sortland admitted to failing 1o
comply with Rule 45 when issuing subpoenas, K. 1937; App. 54, He also admitted his
office exchanged multiple comrespondence with Prairie Lakes and did not deny that
Praine Lakes was never informed of the objections 1o the production of Delores” medical

records, R 1939, App.56. Sortland admitted “[tlhe objections that we had received from
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Mr. Evans carlier were disregarded as no date for a heaning on the objection had ever
been scheduled.™ R.1939; App.36. Because Plaintif! refused to concede he did anything
wrong, Plaintiff did not argue that any lesser sanctions should be imposed. R, 1926,

Al the hearing on GFLP's motion to dismiss, Attomey Sortland admiited to being
aware of GFLPs timely objections to the subpoenas for Delores” medical records.
E.2493 GFLP App.16. He admitted the mformation sought was not lime sensitive but
stated, “there really was no reason to hold up.™ R.2499: GFLP App.22. He claimed that
“the objection could be 1gnored”™ because the Court did not rule on them before the time
for compliance. R.2493: GFLP App.16. However. he showed no regret and maintained
that he “didn’t do anything wrong. and |he| believed we acted properly.™ R.2498: GFLP
App.21.

During an exchange with the court, Judge Means expressed concern with
Attormey Soertland s “cavalier disregard of the procedures that happened on a repeated
basis” and asked Sortland what choice the court had but to dismiss the case o prevent
Sortland from engaging m this kind of behavior. R.2499.2500; GFLP App.22-23. When
nsked whether Attomey Sortland would do anything different. if given the chanee to do 1t
over, he maintained that he would ignore the objections in order to obtain the privilege
medical records of a third party. R.2501-2502; GFLP App.24-25. Aitorney Sortland’s
response only caused greater concem for Judge Means: “When I listen 1o you I hear you
sav 1 didn't do a dam thing wrong and I don’t need to emplov any level of professional
courtasy, | don't need to employ any level of personal decency, [ have to advocate for my
chent and that s, the only thing I care about. That atttude concerns me.” R.2502: GFLP

App. 25
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Judge Means, based on the record and Attorney Sortland’s comments at the
hearing. ruled:

ook at this case as vou blatanily and in bad faith disregarded the rules that
are in place and the statutes that are in place to protect privileged and private
medical records and that after yvou did so vou did 1ake a no harm no foul
approach to il. Doesn’t matter that they objected. T just agsume evervthing
was okay and I got these records anyway. I'm just astonished at vour
response and as [ sav when [ listen to vour response and [ listen to the abuse
of discovery that has ocouwrred here I can’t think of any way to be assured
that you aren't going to engage in this kind of conduct again other than to
dismigs this case becanse you have no remorse for what vou did, the tfact
that vou apelogized to me here in open court means nothing to me. You
would do this again in a beartbeat. Your manner here in the courtroom, the
waords that you used i your submissions all lead me to believe that if you
are given the opportumity to abuse the mles again you will and vou will say
that it is jusi because yvou want to advocate for vour client and vou lost sight
of everything else. . ., when | read about these abuses in the submissions
and when | hear the responses in the courtroom, | think the appropriate
sanction is to dismiss the case.

R.2504-2505, GFLP App.27-28.

Judge Means acknowledged that she loathed to deprive a party of their right to
have their claims hitigated because of the actions of counsel, and she balanced that fact
agmnst dismissing the action. However, “when [ balance those things and when [ hear
what | hear in the courtroom [ think the appropriate sanction is For me to dismiss the
case.” R.2505; GFLP App.28.

MICHAEL™S MOTION FOR RECONSIDERATION

Plaintiff moved the circuit court to reconsider its order, granting GFLPs motion

to dismiss. R.2442. In its motion for reconsideration. he argued. for the first time. that

dismissal was “too severe™ and the court should have balanced the policy of giving
parties their day m court. R.2464. Plaintff. however, still maintained that counsel did

nothing wrong, R.2467-2473, Plaintift did not address SDCL 15-6-60b), as the
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controlling standard for his motion for reconsideration. He failed to identify any
exceplional circumstances that warranted relief under Rule 60(b), nor did Plaintidi™s
motion rely on any newly discovered evidence. Plaintiff also did not comtend that the
cirewit court committed manifest error of low or fact. Rather, Plaintiff™s motion for
reconsideration was simply an atternpt to rehash the arguments presented to the court
during the previous hearmg. R.2463-2474; 2663-270.

During the hearng, Judge Means advised that she made sure to give Plaintiff an
opportunity to be heard and to confirm the appropriateness of her prior ruling, B 2698,
GFLP Appi63. As the Court noted, Plamull™s argument was essentially the same as it
was before, In the absence of any new information, remorse, or justification, Judge
Means expressed that she:

continue[d] to feel as if the behavior here, particularly with regard to

confidential medical records was repeated. it was dishonest, it was

egregious, and on top of that Mr, Sortland came to court and =aid it was
evervbody else’s problem and evervbody else’s mistake and Mr. Welter,
while T said you present a much more palatable version of that to me here
today, essentially T feel like vou're saying the same thing and so nothing
really has changed smee March 11 fo today’s date. And so [ am not going

to reconsider the decision that | made, | made it For what | feel are well

foumded reasoms, | made 1t because of the things that [ was in o unigue

position {o see when [ was here i the courtroom and 1 was mteracting with

the attormeys, and so T am not going to reconsider my decision .. _ .

R.2699. GFLFP App.66
Al nir point in time did Plaintiff ever destroy, retum, or seal Delores” wrongfully

obtained medical records. To this day, Plaintiff continwes to cite Delores” privileged

medical records in their brief.
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5 { i YVIEW

SDCL 15-6-41(b) authorizes this Court to dismiss Plantift™s action for failure to
complyv with the court mles, Tt is also well-cstablished that it is the “inherent power of 2
court 1o levy sanctions in response 1o abusive htigation practices.” Roadway Express,
Inc. v Piper. 447 UK. 752, 765 (1980} Chambers v. NASCO, Ine,, 501 ULS, 32, 43-44
(19910 ) {recogmizing the court’s inherent power to impose sanctions . The court has broad
discretion in imposing sanctions, Stofe v, Gutheie, 2001 S 89,75, 631 N W 2d 190,
193 (*The imposition of sanctions by the trial court 15 reviewed under an abusze of
discretron standard. ™). Desmussal as a sanction muost be doe to willfulness, fault, or bad
faith, Storm v Owrr, 2003 8., 6,9 16, 657 N.W .24 34, 38

This Court reviews the dismissal of a case for discovery sanctions under 8CL
1 5-6-41{b} for an abuse of discretion. Olson v, Huron Regional Medical Center, Tno.,
2025 5.0 34,917, 24 NW.3d 405, 412. “An sbuse of dizscretion "is a fundamental error
of judgment, a choice cutside the range of permissible choices, a decision, which, on full
consuderation, is arbitrary and unreasonable.”™ Frie-Bytaglon v. Rapid City Med. Cir,
LLF, 2021 8.13. 3,9 10, 9534 N.W.2d 314, 317 (guoting Jotmson v, United Parcel Sery.,
Imc. 2020 3.D. 39,927, 946 NW.2d 1, 8§).

The Court reviews the circuit court’s factual findings “under the clearly erroneous
standard” and applies a de novo standard when reviewing conclusions of law. Durham v
Sobers, 2022 8.1, 65,927, 981 N.W.2d 620, 633 (citation omitted).

UMENT
This case boils down to a simple question: whether dismissal of a case 15 an

acceplable sanction where an attorney Mlgtantly ienores and conceals timely objections
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and asserfion of privileges in order to obtain privileged medical records of a non-party,
reviews the medical records, files an amended pleading containing such confidential
information in the public record, and then fails to accept anv responsibility or
accountability for his conduct? IF the use of the cowrt’s authority o imtantionally violate
the privacy nghts of a third-party and obtain their privileged medical information. over
their objection, does not risé 1o the level warranting dismmissal, what would?

The circuit court was in a umque position to weigh the evidence and interact with
Attomey Sortland.  The circuit court properly congidered Attorney Sortland’s conduct
within the context of the litigation. the Rules of Civil Procedure. and the nature of the
documents that he sought and improperly obiained. The court weighed its options
concemning Plaintiff, but felt compelled, based on the egregious nature of PlamtifT =
counsel s conduct and refusal to accept responsibility, that dismissal was the appropriate
sanction, Judge Means” ruling gave effect to the Rules of Crvil Procedure, the privacy
rights of others, and the rules of professional conduct. Wale severe, her ruling was
reasonable and necessary to trv to ensure such conduct would not be repeated. Figneroa
Rz v, Alegria, 896 F.2d 645, 649 (Ist Cir. 1990) (quoting National Hockey Leagne v.
Metropolitan Hockey Club, Inc., 42T U8, 639, 643 (1976) (“even where a lesser sanction
might sufTice to Forestall any further misconduet by a *duly chastened” party in the case at
hand, “the most severe in the spectrum of sanctions provided by statute or rule must be
available to the district court ... to deter those who might be tempted to such condudct it
the absence of such a deterrent.” )L

Plantift™s arguments to this Court confirm the appropriateness of Judge Mean's

ruling,  Michael continues to downplay Attorney Bortland’s conduct and claims Attormey

20



Sortland did nothing wromg.  Plamtift attempts to sidestep the gravity of Attomey
Sortland’s conduct by arguing the privileged information was relevant, the subpoena was
timely noticed, and GFLPs time lv objections were not valid nor brought before the court
prior 1o the deadline for compliance with the subpoenas. He also argues the cirout court
erred by dismissing his case and by not entering findings of fact and conclusions of law,

Despite his arguments, PlaintifT dees not address the actual issue in the case—
Attorney Sortland had no right to disregard GFLIPs objections or conceal the objections
from Prairie Lakes. The circuit court held that Attorney Sontland “blatantly and in bad
fanh dsregarded the rules that are in place and the statutes that are i place to protect
privileged and private medical records|.|” R.2504; GFLP App.27. Attomey Soriland
took a “ne harm no foul™ approach and showed no remaorse for his vielations of
fundamental principles of discovery and professionalism, Given Attorney Sortland s
conduct and attiude, the circuit court’™s factual assessment was not clearly erronzous. s
conclusion that Attomey Sortland vielated the rules of discovery was comect. [ismissal
of the action was an appropnate sanction and cannot constitute a fundamental error of
Judgment, nor was it a choice outside of the range of permissible choices. The circuit
court”s decision to dismiss Plamntiff™s case should be affirmed.
I. The Circuit Court’s Factual Findings were Not Clearly Erroneous

The facts underlying GFLP's Motion to Dismiss are not disputed, Plamtitt does
not identify any Factual finding that was erroneous.  Plaintifl admits:

# His counsel’s repeated fatlure to comply with Rule 45 (Appellant’s Brief at 7-
B R.1937-19318).

# His counsel proceeded to issue subpoenas for Delores” medical records and
tried to solicit privileged information from her physiatrist. knowing that such
information was privileged and objections were previously raizsed (Appellant s
Briel al 8-107,
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= GFLP timely moved to guash the subpoenas o Delores” medical providers
{Appellant’s Briet a1 9);

#  Attomey Sortland “disregarded™ GFLP s objections to pursue discovery of
Delores’ medical records (R 1939 at § 19%;

= Aftomey Sortland concealed GFLP's objections from Prairie Lakes Hospital
in order 1o obtain Delores™ privileged medical records ( Appellant™s Brief al
1 B 19397%; and

s Attomey Sortland incorporated the privileged information into a publiclhy filed
document { Appellant™s Braef at 11).

In addition, while the tone and cavalier nature of attomey Sortland’s demeanor cannot be
seen in the transcript, the fact that Plaintit? showed no contrition, remorse, or
accountability for his conduct was apparent to Judge Means. There is a substantial
evidentiary basis to establish Attorney Sortland’™s conduct and for the Court’s concern
that Attorney Sortland would do it again if given the opportunity.

Planidf presented no evidence to establish the circuit court’s finding that
Attormey Sortland s conduct was egregious and that he acted intentionally and i bad
faith was clearly emoncous. Instead of challenging any factual or evidentiary basis for the
court”™s ruling, Plamntiff contends that the Court erred by not entering findings of fact and
conclusions of law, Plaintiff claims that entering judgment under Rule 41(b) requires
entry of lndings of act and conclusions of law m accordance with SDCL 15-6-32{a).
Appellant’s Brief at 14, However, neither SDCL 15-6-41(b) nor SDCL 15-6-532(a)
supports Plamtiffs” conclusions,

Rule 32{a)y provides i relevant part:

I all actions tried upon the facts without a jury or with an advisory jury.
the court shall. unless waived as provided in § 15-6-52(b). find the facis
specially and state separately its conclusions of law thereon, and judgment
shall be entered pursuant to § 15-6-58. [n granting or refusing temporary
resiraining erders or preliminary infunctions, the court shall similarly set
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forth the findings of fact and conclusions of law which constitute the
grounds of its action.

(emphasis added). Rule 32({a) requires fmdings of Tact and conclogions of law in four
seenarios: (1) actions tried upon facts without a jury: (2) actions tried with an advisory
Jurys (3 when granting or refusing a temporary restraming order; and (4) when granting
or refusing a prelimmary injunction. /d. None of these scenarios are applicable here.

Likewise, Rule 41(b) contains a provision that provides for entry of findings of
fact and conclusions of law—=in an action tried by the court without a jury.” SDCL 15-
6-41(b). Entry of findings of fact and conclusions of law are only required under Rule
41(b) and Rule 52{a) where an action 15 tred to the court, which did not happen in this
caze.

Under Plaintift™s theory, findings of fact and conclusions of law would be
required in every case in which the Court granted o motion to dismiss or summary
Judzment. Although it mayv be preferable for the trial court to state the reasons for it
dismussal, findings of fact and conclusions of law are not required by the Rules of Civil
Procedure.

Plaintiff fails to present any controlling authority to support its argument that the
otrewit court was required to enter findinps of fact or conclusions of law when grantimg
GFLEP s motion under Eule 41{b
11. The Circuit Court’s Legal Conclusions were Correct

Al the heart of this case is whether Attormey Sortland violated the rules and
statuies that are in place to protect privileged and private medical records. Rather than
address the substance of this 1ssue, PlamGff maintains & “no ham no foul ™ approach by

aftacking the merits of GFLPs objections. Plaintift s approach reflects his continued
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failure to appreciate the significance of Attomey Sortland’s condudl and confirms the
cirewit court’s concerns for the need 1o impose a significant sanction in order to deter
future misconduct

A, Attomey Sorthand Violated Explicit Rules and Fundamental

safegnards Implemented to Protect the Privacy Rights of Others and
Prevent Abuse of the Subpoena Power

An attormey possesses and exercises “substantial power and authority.” Jn re
Chscipline of Laprath, 2003 5.0 114, 9 42, 670 NOW.2d 41, 35, Anormevs, as officers of
the court, have the capacity to issue subpoenas in the name of the court. SDCL 15-6-
45(a). ~The judicial system relies on attornevs to adhere to lawful and ethical standards
of condoct and the Court trusts that thev will not abuse their notice.” Biocore Medical
Techs, fne. v Khosrowshati, 181 F.R.D. 660, 667 (D.Kan, 1998). “The subpoena power
s o substantial delegation of authornity (o private parties, and those who mvoke it have a
grave responsibility to ensure it is not abused.” Theofe! v. Farey-Jones, 359 F.3d 1066,
1074 (9th Cir. 200}, As an officer of the court, Attomey Sortland was responsible for
knowing and complying with the discovery rules, and he was profubited from abusing
them. Bw signing a subpoena in the name of the court, Attornev Sortland represented that
the subpoena was being issued consistent with the Rules of Civil Procedure and
warranted by existing law., SDCL 15-6-11{b}.

*A subpoena duces fecum 15 subject to the provisions of §§ 15-6-26(c) and 15-6-
45(b)." Public Entity Pool for Liahility v. Score, 2003 8.D. 17,921, 638 NW.2d 64, 72,
SDCL 15-6-26(c) allows for protective orders, authorizing a court to make “any order™
that justice requires to profect a person from, among other things, “mmnoyance,
embarrassment. oppression, of undue burden or expense].]” Rule 45(b) plainly requires

that @ motion to quash be filed “prompthy and in any event at or before the time specified
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in the subpoena for compliance therewith.” SDCL 15-6-45(h). Thercaficr, “the court™
“may: (1) guash. modify the subpoena if it s unreasonable and oppressive: ... .7 Jd.

In order to ensure an oppesing party (or a third-party) has the opportunity to raise
an objection, Rule 45(b) mandates that “[b]efore a subpoena commanding the production
of documentary evidence is served on the person to whom it is directed. a notice and
copy of the subpoena must be served on each party to the matter pending.” SDCL 13-6-
45(b). The notwe requurement was implemented by the South Dakota Supreme Court m
2019 and makes SDCL 13-6-45(b) consistent with s federal counterpart. 2020 8.1,
Laws Ch. 246 (SCR 19-16). compare SDCL 15-6-45(b). with Fen. R. Crv. P 45(b)( 1)
South Dakota Supreme Court Special Rules Hearing No. 140 hearing testimony.* The
reason for adding the notice requirement to SDCL 15-6-45(h) was to make it “crvstal
clear™ that notice must be given to the opposing parties. South Dakota Supreme Court
Special Bules Hearing No, 1d(hat 11:48-12:16, The purpose of requiring notice to the
opposing parties is to give them an opportunity to object. See FED, R, Civ. P. 45,
Advisory Commitiee Notes, 1991 Amendimeit.

*The opportunity to ohject to a subpoena is a vital protection of Rule 431" [ re
Marriage of Wigging, 279 P.3d 1, 8 (Colo. 2012). According to the federal advisory
commitiee notes regarding this provision of Federal Rule 45: "[iJhe purpose of such
notice i 1o afford other parties an opportunity to object to the production or inspection, or
to serve 4 demand for additional documents or things.” FED. R. C1v. P. 43, Advisory

Committee Motes, 1991 Amendment.

* The recording of Special Hearing No. 140 can be accessed through the following link:
b A se/ hearins ne mpd

itips: s, ad, g




Ume court explained:

The purpose of the requirement of prior notice to the parties “is to afford
other parties an opportunity to object to the production or inspection, or o
serve a demand for additional documents or thing=." FEDR. R. Cv. P. 45
Notes of Advisory Commitiee on Rules. "[C)ompliance with the notice
provision is not a mere formality but serves the important function of
stream lining discovery in order to alleviate duplication or delavs.” Callanan
v, Riggers & Erectors, fnc., 149 F.R.D, 519, 520 (D. Vi 1992),

When a party fails 1o receive pror notice of the mformation sought from a

non-party, a party 15 deprived of s greatest safeguard under the Rule, that

15, the ability to object 10 the release of the information prior to disclosure.

In addition, when an attorney misuses his or her power under Rule 45 to

command a non-litigant to produce documents in a lawsuit to which he or

she is a stranger by failing to give appropriate notice to the partics, public

confidence in the integnty of court processes is eroded.
Potomac Elec. Power Co. v, Electric Motor Supply, Inc., 190 F.RD. 372, 379-80 (D.Md.
1999 (internal citations omitted); see also United Stares v, Santiago-Lugo, 904 F Supp,
43, 47 (D.P.R. 1995) (" This precautionary measure has been inserted in the mle to
prevent ex-parte abugive and illegal use of the subpoena power. The purpose of this
notice 15 to atford other parties . . . the opportunity to object to the production or
mepection.” (cfations omitted)). The notice requirement in Rule 43(b) was enacted to
allow opposing party an opportumity to assert objections. Purswant to Rule 45(d), “[i]f
ohjection 15 made, the party serving the subpoena shall not be entitled to mspection and
copy of the materials except pursuant to an order of the court from which the subpoena
was issued. ” SDCL 15-6-43(d),

Bacause the documents requested were medical records of 8 non-party, Plaintifl™ s

counsel was required 1o comply with the additional safeguards to ensure the physician-

patient privilege was not violated. In this context. Plaintiff"s counsel was required to
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ensure his subpocenas were HIPAA compliant and Plamtift could not seck or obtam
proluction of the same i he knew objections were raised.

The Supreme Court has long-recognized the importance of the physician/patient
privilege and the public policy favormg the privilege. Merguson v Thaemerr, 2020 3D
69,926,952 N.W.2d 277, 284, The party asserting a claim of waiver has the burden of
establishing a waiver of a privilege, State v, Caleh the Bear, 332 NW .2d 640, 647 (5.1

1948). The pravilege applies wenl and snless the Court determuines otherwise. As such,

“it 15 crucial that a patient/party. who believes a subpoena duces tecum issued by an
opposing party o obtaim medical records 15 unreasonably broad or otherwise violates the
discovery rules, have an adequate and meaningful opportunity to object to the subpoena
before any medical records are discloged.™ Keplinger v, Va, Elec. and Power, 537 5. E.2d
631, 644 (W, W, 204K

The Keplinger court™s analvsis is directhy applicable and consistent with the
requirements of HIPAA, HIPAA includes additional safeguards to ensure the protection
of private medical records and other protecied health information. 42 11.8.C. 132(Hdx4).
HIPAA permits a covered enfity to disclose protecied health information in certam
circumstances. See 45 CFR § 164.512(e)(13i1). Under 45 CFR § 164.512(e)(1 )i} a
covered entity is permitted to “disclose protected health information in the course of any
judicial or administrative proceeding” in response 10 a subpoénan il the entity has been
provided assurance that notice has been given to the party whose health information is
being requested or that steps have been taken to obtain a qualified protective order.

45CFR § 164.512¢e 1 }u)A), (B).
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Thereafter, 45 CFR § 164.512(e) 1 )i} outlines the assurance that is required to
satisty the requirements under 45 CFR § 164.512(e) 1)i1). and requires that the party
secking the protected medical information confirm (1) they made an attempt to give
notice 1o the ndividual: (2) the notice informed the individual of the ligation: (3) the time
For objections has elapsed, and {4) no objections were tiled or all objections have been
resolved by the courl

Here, GFLP received notice of the subpoenas duces tecum on Friday at 4:04 p.m.
It filed its Motion to Quash and for Protective Order the following Monday at 3:44 p.m
It 15 undisputed that GFLPs motion was prompily filed in compliance with Rule 45(b).
Thereafter, Plaintiff could not procesd with obtaining Delores” medical records from any
of Delores” medical providers. The only way to give effect to the purpose of the notice
requirement. the plain language of Rules 45(b) and 45(d), and the privacy rights of
Delores is to prohibit Attorney Sortland from obtainmg the medical records until the
circuit court ruled in Plaintiffs favor on GFLFP's objections.

Yet, Attomey Soriland teok it upon lumself to determine the validity of GFLP's
objections. He took the decision away from the court and avorded his burden of proving
that the privilege was waived. Attorney Sortland admitted that he “disregarded” the
objections. He admitied that he did not inform Prairie Lakes of the objections. His
actions resulted in the ssuance of a subpoena and production of privileged medical
records.

The circuit court did not err by finding that Attorney Sortland’s conduct violated

the Rules of Civil Procedure, Delores” privacy, HIPAA, and professionalism.
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B. Attorney Sortland’s Conduct Violated the Rules of Professional
Conduct

While the circuit court did not expressly state that Attomey Sortland’s conduct
violated the Rules of Professional Conduct, the undisputed facts confirm such violations.
Abata v. Peanington Caty Board of Ceonnen'rs, 2019 81D 39, 78 931 NW.24 714, 718
{“We can affirm the circuit court for any basis which supports the court’s ultimate
determination.”™).

Seeking discovery of information that Plaintiff knew they were not entitled to
raceive violates the Rules of Civil Procedure and violates Rule 4.4(a) of the South Dakota
Rules of Professional Conduct. Rule 4.4(a) states:

{a) In representing a client. a lawver shall not wse means that have no

substantial purpose other than to embarrass, delav. or burden a third

person, or use metheds of obtaiming evidence thal violate the legal rights
of such a person.

8.D. Rules of Pro. Conduct R, 4.4, Comment 1 to Rule 4.4 provides that a lawyer may
not “disregard the rights of third persons.” fd, The comment recognizes that it is
“impractical to catalogue all such nghts,” but states that such nights include “legal
restrictions on methodz of obtaining evidence from third persons and unwarranted
mitrusions mte privileged relationships, such as the chent-lawyer relationship.™ /d

Plamuft™s counsel intentionally violated Rule 4.4 by nusleadmg others i order 1o
obtain Delores” privileged medical records, He then intentionally incorporated privileged
miormation from such records into a publicly-filed document.

C. Plaintiff"s Argument in Support of Attorney Sortland’s Conduct is
without merit

Eather than addressing Attorney Sorfland s misconduct, Plaimaff argues that

GFLP. despite timely filing its Motion to Quash, “failed to properly bring its objection
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before the circunt court prior to the subpoenas” deadlime for compliance[.]” Appellant’s
Brief at 20, Plaintifl™s claim that the objections were untimely is premised on his Hawed
contention that for an abjection to be “valid,” it must be raised, heard, and ruled on by the
Court before the time for compliance. According to PlaimufT, the substantive nghts of
Delores for the protection of her privileged and confidential medical information were
comtingent upon the unilateral date selected by PlaintifT for compliance with the subpoena
and the circnit court’s calendar. Ne rule requires a heanng on a motion to quash be held
before the compliance deadline.

Under Plamntifl™s rationale. a party could serve a subpoena duces tecum for a
third-party’s medical information and require compliance the next day, and, even if the
resisting party is able to prepare and file a motion to quash before the compliance
deadline, the objections would be deemed moot and overruled unless the motion was
ruled on by the court before the complhiance deadline. Plaintift s argument ignores the
plain language of Rule 45, which prohibits inspection of records it an objection is imely
filed. and the purpose of the notice requirement—which is to provide parties the
opportunity o raise objections and have them heard befare production of possibly
privileged documents.

Here, Attorney Sortland was trying to negotiate a protective order with GFLP s
counsel while at the same time misleading Prairie Lakes mto thinking there was no
objection to producing Delores” privileged medical records. Furnther. there i= nothing in

the miles that prevented Plaintiff from obtaining a hearing date.

3



Il The Circuit Court Did Not Abuse its Discretion by Dismissing PlaintifTs
Case

Dismissal under Rule 41(h) is appropriate tor egregious, blatant. and bad taith
violations of count rules, “[1]ismissal under Bule 41(b) depends upon whether a
plaintit™s conduct “rises to the level of egregionsness which should preclude the case
from proceeding. ™ Clson, 2025 8.1 34, % 33 (quoting Swenson v. Sanborn Caty.
Farmers Union O Co,, 1999 8.1, 61,9 22, 594 N,W.2d 339, 345).

Although admitiedly a severe sanction, Plaintiff concedes that dismissal sanctions
are appropriate where a party/counsel engage in repeated willful misbehavior,
Appellant’s Brief at 28, This Court has not addressed a situation that dealt with conduct
as significant, egregious, and blatant as Attorney Sortland’s conduct in thiz case. In fact.
counsel 15 unable to locate any published opinions that address this exact situation, where
an attorney intentionally 1gnored and concealed objections in order to obtain privileged
medical records of a non-party.  Attormey Sortland’s conduct was intentional, blatant, and
resulted m the vielation of Delores” rights to privacy under HIPAA and the physician-
patient privilege. The abuse of the Court’s subpoena power to mvade the medical
privacy of a third-party. over their objection. and inference of willingness to repeat the
same conduct in the future is sufficiently egregious to warrant dismissal.

Under similar circomstances, the cowrt in O 8.H. Resources, Tne, v. Mars Forging
Co., 88 FR.D. 564 (W.D. Pa. 1983), dismissed plaintiff™s case after the plaintiff abused
the process of the court under Rule 45 and secured a witness™ presence and testimony by
using threats and a hogus subpoena. [fd. at 568 — 69, While dismissal was “extremely

harsh™ — plamtifT™s behavior was “sufficiently ¢gregous”™ 1o warrant it. Jd: see also
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Bellock v, Koths, 4153 N.W . 2d 18 (Mich. Ct. App. 1987) (affirming dismissal sanction
based on plaintifi™s ongoing obstruction of discovery).

In granting the defendants” motion to dismiss, the cowrt, in Murphy v Bd af Educ,
of Rochester City Schood Dhsr, 196 FR.D. 220, 226 (W.DNY. 2000), found plaintif s
eounsel s issuance of subpoenas without service on the other parties “constituted clear
evidence of bad faith, and were taken for the improper purpose of obtaining and
reviewing the documents in question befiore opposing counsel had the opportanity to
object.™ fd.

Attomey Sortland s conduct was more egregrous.  He concealed GFLP's
objections from Prairie Lakes in order 1o obtain privileged medical records.  PlamtifTs
argument concerning the “relevancy™ of the documents. the validity of GFLP’s
objections, and standing are after the fact attempts to justify his conduct. Attorney
Sortland knew it waz not his role to rule on the objections. He knew that Delores”
medical records were subject to the physician-patient privilege and HIPAA s privacy
protections. He knew Delores was not a party—and that she could not put her medical
condition at 1ssue, He knew Attormey Evans represented GFLP and Delores—just as
Attorney Evans had done since 2006—and that Attorney Evans on behalf of Delores had
objected to Soriland’s attempt 1o obiain Delores” medical records.

Plaintiff's attempts to minimize Attorney Sortland’s conduct cannot stand in light
of Attorney Sortland’s own knowledge and undersianding of the purpose of Rule 457s
notice requirement. In a prior case. Attorney Sortland moved to have a case dismissed
because opposing counsel issued subpoenas for depositions without giving notice to lum.

See Ancona Kscrow, Tnc., 2006 WL 8443153, [n that case, Attorney Sortland stated. “[a]
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party who fails to give opposing counsel prior notice before serving subpocnas of
documents or for a deposition violates the governing rule.” R.2424. Attorney Sortland
argued Rule 45 “could not be clearer,” “when a party fails to receive prior notice of the
mformation sought from a non-party, o party s deprived of iy greatest sofegord wnder
the Rule, that is, the ability to object to the release of the information prior to the
dizelosire. In addition, when an attomey misuses his or her power under Rule 435 o
command a non-litigant to produce documents 1n a lawswit to which he or she is a
stranger by failing to give appropriate notice 1o the parties, public confidence in the
miegrity ol the court processes 1s eroded.” R.2423 (quoting Potormac Elec. Power Ca.,
190 F.R.D. at 380) (emphasizs added).

Attomey Sortland even cited to Spencer v, Steimman, 179 F.R.ID. 484 (E.I.Pa.
1998}, R.2425, wherein, the court expressly rejected the same “no harm no foul”
approach taken by Plamtiff:

[Plaintiff™s attomey] s mistaken in asserting a “no harm, no foul” defense.
The risks attached 1o the misuse of the subpoena power are great. Unader
this delegation of public power, an atterney is Hcensed 1o access, through
a non=-party with no interest ro objec, the most personal and sensitive
aformation abour a party. By failing te receive prior notice of the
nformation sought from the non-party, a party is deprived of ity greatest
safeguard under the Rule, ie., the ability to object to the release of the
information prior to s disclosure. Therefore, the loss of the oppornunity
o ehject prior o the release of the informarion cansed injury o Sieinman
regardless af whather the information witimately way furned over to hiv
cettnsel

Moreover, the injury resulting from attorney misuse of the subpoena power
15 not limited to the harm it inflicts upon the parties, Rather, misuse of the
subpoena power also compromises the integrity of the court’s processes,
Lnder Kule 45, an aotorney, as an officer of the court, i delegared the
power to command a non-fitigant to produce documents i o lowsairt io
which he or she is a stranger. With the power to coerce production goes
the ‘increased responsibility and lalality for the misuse of the power.’
When the power s misused, public confidence in the integrily of the
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Judicial process is eroded. Therefore. the faiure to provide prior notice

te Steinman of the subpoenas to non-parties alse coused injury to the

preiblic,

. at 487-88 (emphasis supplied: citations omitted).”

Attomney Sortland was aware of the importance of GFLP's objections and the
right to have them heard before continumg discovery effrts. Altomey Sortland knew
“no harm, ne foul™ was not an excuse for his misconduct, He knew he could not obtain
Delores’ medical records over her objection, which 1s why he concealed the ohjections
from Prarie Lakes and mislead them into believing no objections were filed. B 1833-
1534,

Attormey Sortland also knew of HIPAA and the requisite notice requirements
imposed by HIPAA. In the January 6. 2025, subpoena issued to Lee Hendricks, PsyD,
Attormey Sortland specifically noted that “THIS SUBPOENA IS GOVERNED BY
HIPAA, The attorney for the person who is the subject of the information about this
request has been notitied so that she has a chance to object to the disclosure or seck a
qualified protective order for the information from the cowrt.™ K. 1143; App41. Soriland
knew Rule 45 and HIPAA s requirements for advance notice and that any objections be
ruled on prior to ssumg documents—yet he simply ignored GFLFP's objections m order

obtain and use the Prairte Lakes records that he was not legally entitled 1o,

* The Order issued in Spencer was vacated in part upon reconsideration because, unlike
it the present case, the record did not support a finding of bad faith for know ingly or
mtentionally directing the issuance of subpoenas to non-parties withowt notice to
opposing counzel. Spencer v. Steinman, 9e-ov-1792-ER. 1999 WL 339257391 (E.D.Fa.
Feb. 20, 1999, Notwithstanding, the court's mitial assessment concerning Rule 45
remains valid.

* Notably, Attorney Sortland did not provide Counsel for Delores with a Notice of Intent
to serve the subpoena, nor did he provide anv notice before serving a subpoena on Dr.

34



When these major violations and mvasion of Delores” privacy rights were brought
to the attention of the circuit court, Attomey Sortland and Plaintaf¥ refused 1o take
accountability and insisted that it was everyone else’s problem. This is not a situation
where PlaintifT"s complaimt was dismissed due to a legitimate dispute about an “alleged
violation™ of the Rules of Civil Procedure. Appellant’s Brief a1 29, Plaintiff stall fails to
appreciate the serousness of Attorney Sortland’s misconduct, RB.23(4-2505,

The circuit court found that Attorney Sortland intentionally and blatantly failed to
comply with the discovery mles. The count found that such conduct was egregious and in
bad faith. These Hindings are not clearly erroneous. Given the severity of this conduct,
dizmissal was an appropriate and within the range of permissible sanctions available to
the circuit court, Even if this Court wonld not have imposed the same sanction, one
cannot dispute that “a judicial mind, in view of the law and circumstances, could have
raasonably reached that conchuzion, ™

IV.  No Lesser Sanctions are Warranted nor Were They Requested from the
Circwit Court

Plaantift argues that dismissal was too extreme because this “was the first time the
discovery dispute was heard by the court” and that Attorney Sortland was never warned
that abusing discovery and infringing on the rights of third-parties could result in the
dismissal of his case. Appellant’s Brief at 29-30. Plaintiff claims he needs this Court to
provide “parameters” for “discovery to guide counsel in the future.” fd. at 30. Plamtiff
never arguad that dismissal was too severe or that the court needed to provide parameters

for discovery in response to GFLP's motion to dismiss,

Hendricks. He also did not provide any notice of the fact that the subpoena was ever
served on D, Hendricks., R.1147.
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The “parameters™ for discovery were never raised to the circuit court and the
severity of dismissal was only argued in support of Plamtiff™s motion for reconsideration.
To the extent that the argwment was not raised to the circuit court, it has been waived.
Alvine Family Lid. P ship v. Hagemann, 2000 8.D. 289 21, 780 N.W.2d 307, 514 (“"We
have consistently held that this Court may not review theories argued tor the first time on
appeal.”). Because the challenge to the severity of the sanction was raised in PlaintifT™s
mation for reconsideration, it must be viewed in the contest of Bule 60{b). which s
reviewed for an abuse of discretion. Hiller v. Hilfer, 20015 8.0, 38,9 21, Bo6 N.W.2d
536. 343 {“The circuit cowrt’s decision to grant or deny relief under Rule 60{b) will not
be disturbed on appeal unless the cireuit court abused its discretion, ™).

Rule 60{h} provides six specific mstances where a court may reconsider and
religve a party from a prior jud gment:

(1) Mistake, inadvertence, surprise, or excusable neglect;

{2) Newly discovered evidence which by due diligence counld not have been
discoverad in time to move for a new trial under § 15-6-39(b )

(3) Fraud {whether heretotore denominated intrinsic or exirinsic).
misreprezentation, or other misconduct of an adverse party;

{4} The udgment 15 veid:

{(5) The judgment has been satisfied. released., or discharged. or a prior judzgment
upon which 1t 15 based has been reversed or otherwise vacated, or it 1= no
lenger equitable that the judgment should have prospective application: or

{6) Any other reason justifying relief from the operation of the judgment.

SDCL 15-6-00(b). “Relief under SDCL 15-6-60(h) 15 granted onlv upon a showing of
excemtional circomstances.” Fesiola v Pesicha, 2000 8.0 134, 917, 618 N.W . 2d 725,

T8,
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Here, Plaintiff never addressed Rule 60(h)'s requirements and failed 1o present
evidence of mstake, fraud, or any other basis under Rule 60{b) tor the circuit couwrt 1o
reconsider s prior muling.  Plaintiff had ample opportunity to argue for a lesser sanction,
He failed to do so. and he failed 1o demonstrate exceptional circumstances to set aside the
gircuil court’s order. Therefore, the circuit court cannot be said to have abused its
discretion by demying Plamtiff™s motion for reconsideration. See Hiller, 2013 8.1 38, 4
24 {affirmmg denial of motion to reconsider where plaintiff “had ample opporfunity to
litigate™ the 1s2ue and failed to do 20).

This Court need not el any party or attomey that they cannot “disregard” am
opposing party s objections. The Rules of Civil Procedure plainty provide that if an
objection is filed, then the pany cannot view the documents that were ohjected to. $DCL
15-6-45(d}). Even without such a Rule, comimon sense and professionalism illustrate that
once a motion to guash is filed, the subpoena is stayved until the court has ruled, and the
attorney may not use the subpoena power to obtain documents while the motion to quash
s pending. In the same vein, the court should not have to tell a professional that the
subpoena power cannot be used arhifrarily or in 2 manner that violates a recogmized legal
right or privilege of a third-party. 8.1 Rules of Pro. Conduct R. 4.4, This Court should
nol have to advise a party issuing a subpoena for medical records that the party must
mform the health care provider il an objection has been rajsed—where HIPAA prohibits
disclosure of medical records if an objection has been tiled.

If the Hules of Professional Conduct. Rules of Civil Procedurz, and recognized
privileges mean anything, then there must be repercussions for repeated violations of the

same. Violations of such rules that are done knowingly, intentionally, and in bad Faith,
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deserve the strictest of punishments—even if 1f means that the Plaimtiff loses his day in
court. Ruling to the contrary tells litigants they can ignore the rules and only receive an

admonishment from the court,

CONCLUSIONN
The cipcuit court should e AFFIRMEL,
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g fElesoi, Jaan Ginsoen, i Famlly Lindted Pactnecshlp, Robers

T e nayre and konayne Law seffies. Ler Vs have goangel nnTe thels

" dapp#aran-=as here,

LH |

PR, SOXATTEMDE Yeur Hanme By mamE & Faul Sertioand
1 AppesrinT on pehalf 27 fhe plairntifs Michar]l Fibzcn andd with me
il iz my loeal counze] Grapt Alwvire,

12 TAZ CoUusT: BAll1l right. WwWhofs mext®

13 A, RZ0C: Ryan Redd cn Behalfl 2f Delores Gibsso and
13 the ibsan Fanily Limited Fartitership.

15 M=, PZTERSOM: Zachary Feirrcson on sehall <@ Sck

1i Bavmayrwe ared Rondyne Lee sl lesw,

17 M= . MOSEHEZALO: Farede: Mocchedd ged Jakdas Sclbmeldor on
1z fkahalf oF Greg and So02n SLbasn,

B, B, ERLORZOM:  Jce Eoicdson On Delalf oof <he Fohiwan

200 Mimarzial Grocp, o Subpoenaed e3cfny,

ol MR ROEY = And James . Eaby o on Dehalf of Fraisie
A1 Lanes mEZIfd A SPETIAL ARpEITInR and We were & subprenasd

=3 farty.
24 THE COURT: All right. Have we zakan soocunt of

2 gevarytvagy “Lhernd ALY ri2hn. de 38 [ see |7 thete are & rimnper
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23
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B

cf oaotions that reeed TO G0 Jdeslded oday, Were any oourssRi
Pnteredims o calling witnessss [ thls hisacling? I oceviiwed tlhis
Ssupmieriong srvd 2 odidn®y get oy perse Teosm Lhie submiscions tlob

Liwes Lecthowasy Wis Lo B beazd, bob IT'moalse swiee The: cowult o

oo fusl Than [ ogaweenlppes goa: Lo oaied &2 Ihm dust godi:

%
Choce

iy

asd abkrutl <han. Mo, RBedd, what 2o w0 hiave [0 osay o That
Lo,

BEL, REDTE: D odA¢ nor larend an 2allin] any wilitrnessmes,
Yyour Hanor.

THE MOUET: Mr. FetersoLn?

HMA. EATERZOM: He, veoeur Hoanoo,

TAZ COURT: Mr. Morehead?

MR, HOSERZALD: Hos, weur Horear,

THde COUBRT: &Ll riabht. How acowr you Mr., Sortlaced?

M=. BOIATLAMLI: Mo,

THe COUHRT: ALl sliht. Then I wowpld “iks oo taso Lo
mal Lony poadmdiog Lhee disoovery Losueys ared specifically vhe
ot ion Lor sanoTlond agalost woilatilf and plaintaff's coungs,
for cllscovery abwses. W of Lhe wovlng partles woauld lige fo
Exee lesd on That abgumesT?

MEL. REDE:  I'1] kaxe Fhe Jead, Yoy Homg;.

TEHE (OU=T:  Goo sbhesd Myl kedd.

HMal. REDD: Thank you. The Fibson Famiiy Limited
factner=hlp has Zipouwske 4 mncticon for sanchians in the faem of

lamigsal of This lawsnl: ar ocher relief the Unurr Jdeemg fuar
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L garnd euitixdle as 17T celaTes o fmeiesosus repeated and clacant

= violatlions 28 dizcovery, Cualss ol Sivil poocgdure, amd athec

3 wpplisgnie ruler, arwd I ogtiept With jusl ela fundamenlal

4 Jpcinsipsl “har all T thiek Yuawsyers pave wilob 1o proectise of Liw
5 Jip a priviicege, Thye ciagbks oo e Bere 1o Trool o[ the Court Lo

a qnor seeething that s easy ©o oash o0 oplyen feeely.  Lawyers
TolsWwear an 24T T9 fESAcD TR oealsta, reapean stheps, that They

H Won't abse thelr anthoricyy Ty won't abuae Thel; rmle as AL
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Aaffiaer »F the T I6 ordsr oo viglate ~ther peoplets riahbss
10 ar misusze The oroTRss In arges e apbtailn iaformeation thao

il Ehey're poYt atherwize eptivled kB, BAncther caveat relevanh o
12 today is a= a opro hac vwlios meaxber of the ocurt, an atiorrey

13 sweirs thar they'"re gQoing to be nack caly Conpetent but they're
13 not licensed Iin “his state bt trey'll raad cur sules, <womply
15 wilh the culss, amnwd act dooosding 2o the cules 45 1L applies Lr
1i lpant of Uhe Llsiz Court; Jmd a2t imguwe Leday s oagain Lhe

17 CRrprat e violabicens of Lhose rales, Che vloclallons aof Che

12 Foafeguacdys T8 Lnsure whist 1s peally an Losge iz the right Lo

12 Jpcdivacy and the privilege 1o probectsd health information of

200 fpelopes Gibmen.  CUhirowgneowt s disoavery in thizr 220 ] rlink
w1 . dnerflamd, piaintiffs have Ltgasued 3% subpoenzs, in our hreief
i we »uTlined =37 The teohniTal dsfiaiencies o The AURESERa,

=3 Failure o coaply with the noticze requlrementz, the sijring

i

24 izgues, ther=ls “hize vrobieme, So w2've qeotb EBigasr fizk o Ery

2 gan | 'monot qolnd T3 har: Sn Theae.  WRsT {9 the pera imgorkbant
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1 Jpcociem &oed the cedlly why @e're here Coday is because it waz

= Lhe plaintilfLYs Soumsel's wuse ool this Tonrck"s authoriiy in oodes
3 Lo weespesfully opiain Misy Sibson'v moeivileged mediszal cecopds

1 Teow heo PBealbeare provlders. e I'LL addcezs Lo wore detagll
S Yanohy AT ThLE lizdol Sylkpoaenas Wepe Legudd Coopesdiod, provblocrs

A ot records, oblertlons weos g, “hese obhectiong were

7 Tgrespea, beerds were opralned and tnoae peanpads wers peylewsd,

# HMndormasios frem These provileged reoords was inooporafred (oo
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an apanded asmniaipnT &nd TRsSDOIT owas puklished in o2 publsio
1 filing with this Copre. Fwzsy step of that is preblematio arnd a

il vialatiar wf Mizz Cik=on's rigrkbs 3rd kEhe =qulea in front of this

12 Touriy and the real juesilion s whw? Why iz thiz haprenlrgT

13 JIWhy ace we eyen here? Lrg 3@ the Courk's I epink awsre Mihe

13 Jibwmon Eelievas Ee'zs nol belayg btreated taircly, oew's ol Jetilling
15 apowah cub, land, money Leom his pacenls. LL s Lheo samke lawswio
1i Chat's beon £3led Lwice, o ouboeoms luas bBaon Lhe e Eoth

17 Cimes, LR Supreme Soori's oC0lroeesd.  Ducling Lhose avhir

12 flawsudrey Delorog Giiveyon made ciear she wogldn ™t de business Wwlch
19 Ieilee Sleson.  She loves Lim ecause he's neo son, That's where

200 Mt oepds. AS A gEneErdr martnerahip partper the Suprens Doyl

| atearend she daxespYs have 1o Fipﬁajn e deciziops Dot she
IR RFTAIRLY has iRstITIsatisn (o7 et wWwanting re ¢ business witnh

=3 e, Mike Glbson whetks:r irn w3z the & nundrsd S0 & thansand
24 Jd=llerz he sgtole, f2egea theckx, snbeszlemant, lying o Rer,

Sh rAauing hery yoen know, oyerail Apels azared of him, dreap't wanr

GFLP APP. 6

Flled: 4/10/2025 10:29 AM CST Codington County, South Dakola 14CIV2ID0025D
- Page 2483 -



TRANSCREIPT OF MOTION HEARING: 3-11-25 Page V of 29

s
Lt e acoured hise  She aoesn't coust nime  That s why she lhas
= made Lhe decslslen she hag wrade oo celallon Lo Ehis partnershlip.
3 Thal's why uhe doese'L Lrest him.  Brings us Le Lhic cusme, @am
1 Iawisulis o Geme probdem, thls Tiows geousd Luscesd of cuie; Dulooes
S feibcis Mike sucy The pactnecshle Jd Hls brother Do 2osempdl Led
g Ythe saee: thitef, alierged parcaecship assets arsn"t belng
T Filatpipesed Fairey. He 3bin'~ nape peler=s,.  Thatfs o anrategis
A fqrocva, He soed RLe pom twloe Delore, 1oer fMice bafare, zpparenr
i leaal derizion pav o Rams AeF.  ARE'3 oot A LeErry o RIS

1 lawzniz, she'!'s ot an the captiom, vweft plainiif 2 have annterndgsd
il ard part af the i=zsee hers iz mhey keasp Rrving be get heto

= medical reoords which ace privilesged undecr Scuth Da2xota Law.

13 She's nat 3 party, if a2 party outE traejir medicel records 3t

13 izzue you wailve L1, 120 Lhe puopose Loat Lks besn put &t issus.
15 Jhe 15 reeh. which gets ws Lo Eind ool bEie Liceeline 21 =hen

1i Lhiregy went atl the raile. o lave May ol 2004 [ beolieve Lhore
17 Wz o Subpowsds g fsowed; seoeed, dod Do oo koows: o aboch DL,
12 JFlaintifis Jdidrn’s tell anysie, 1 parey toearned of i1 untih

12 fafter they've secved. ARc 1 Thiak 10 was khe day belore

200 epedyrnlon was doe that gperles was glvspn, Ons of thoeses

ol | aubpoenas was To Sehwan Flranclal wiich Mp. Eoickaan 1w

i AR T wWi.. Bdvdress in owmere dsfail Bur ERSE SURPELRTI OWAS

=3 gxtcemely ©road, =3 booaf that it woeald kavs tauches or, matzers

24 that wzuld have o=epn Mizz Sibscer's serzcnal fimancist

i

ch Mndormaclon and e pedioatl Inf0marian, mpedlaz] proaser »f
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ATLOCrYs,, Proanested bhealth snformatlon 38 well. Obdeotbons
fweip s caised in rusponss Lo Lhil sabposena., poolective ooder was
saught Lo peostecl Lhe diesceery o Mlss Gibsoon's prrsona
fimabizy 5L wied medicial dafofmatlse Lee July ol 2004, Wi assubwsd
Chal matter 13 Bech powelved, EBast [oewaed To Jeplewkaer o0
cEd we peoelved potlos tlhac, a actloe o f lepssivhens are
Al ] T T Tl EReThEs Foom ME . St iand sdavising he inmerads
tr Taje Delorez wicg n's depealtiaon.  That netice Wan (egis RO,
A meTion T guasl o amd A marlen far grntestive arder was Filed o
the araunds thazt gQiver Mizas Giopscat's cursrent medical oorEibion
Fiavwirnzs her 2it for 2 deoositcicn would be narmful fur her healnh
and that wiais brisfed in detzil, that mctian has not been heard
vet, 52 1 understard it - think all btrhs parcies agrce= bhat at
thiz poinl In time Mise Sibeor is mobl i a mental ocapaciviy Lo
sl dzr a deposiclion, wouldn't be ogocd Lloo o Sealihe L1 wouid
by hdEmlul given her current okeyvaical copedition. 3o thor o
cunry Lha® metter L avier. et AT b Cosl forwardd o
Mool L, e et ggbpeenas Eop FLags Glbson's payohoeloglar and
Eozating provider bo ke aeposed and o produce her medicoal
Feaords, thers are aloo schpoenes Lagued ne Praicie Lakes,
ganfard, amd arker o Mi=zg Sinaon’s rreating praovidelra for heyr
medina, reasrds., The=se zubpcenas weare iazusd Hovemosr 15,
Friday Hovember "B, Z0Zd. They ail requested her medizal

cacards: and oilZz datina oack oo Janua=v 1, 22318, 49 years agagon.

Mo rpeerioe wae zerwed vriory 1o rhe gebpaenas, the subprepag wepe
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1 Tiled in Oadv&sey AT 4504 Pk o a Erlday, by O otfelock on

= Momday abiestlons had Teen L:iled, a moellon b guashs ard o4

3 fwetion fop peoteclive vrder was [iled Lo prevenl diceoveey of

4 iss Gibzon's prlvate gid pelvlleged nedical cecords.  The sdaexc
S Viay, o Mowvenber 19 Do, Hepdizlewa garn Eep o depositlion, L

A fanswered gquestlons celated —— Dlmiced guest Lons celoated no the
7 I=trers b Pad Weitien §in Sstayesgn o7 tas werfon B oquash Misa

# fFibeon's depar{ricen, bnr whken plalsrifl"s eounsel] arnemnted ~o

LH |

aer ints Migzs Gibsan's medical niarory and pedical asndl cion
Tis Fevoand her CUrrert ftate, azjesricng ware catzed on the reoors
o F
11 Le prohioirn thaz ty=e 2f 2iszloesurese of ner Futacted
Ik
12 imformaztion. Apd 32 desplie the objecticne in July, the
13 SUCETERIS were gtRill igsced [or medicsl nealth infarmstliaon,
14 dazpite ihe oojectiorn 1o Lthose cojeacbtiony Lo llowvewbher, desCcite
i ¥’ [

15 Lbe chbicetions during the deressiclen of Cr. Henderizks, plainslil

1i procosged ip o 3ie sffoprfy Lo ontaln o pecesde,  We Loesen afloe the
17 Loy Lhay desplbe cor —— <l obdjecblans mlal wope smsertied,

12 JFraicio Lakes redadhesd out o ooilatiints coungel about pooduring
12 Jewcords 1n responsc Lo The sunpeeeha and Lt owas repoesental 1o

20 rrazirie Lanes that the sartles were workling togsther 14 2bTalsn

| Higa gibson's medical reards, theve wazn oo Jdispurae, Thers were
A1 fa weiestlieng, chere's b probisnsm, therela pylripie JismaEsions

=3 Aa reflectaed in she 2705davwir of Jodl [eflans 25 £ trying o
24 sprarnas Sour the drcomertz ta o= preduced, EhEre was nmulitiotia

ch fopporreritiag for plaintiftfls 2ounse] Ko (aform Feazirie |ares
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L gheys Wize: albson oofesnod, parnies L Che Lawsuin o
= noed Lo pesolye “hede o jescileons Delord yod pooduse Lthose

3 cegardy, belope e gel Lhem. One of ehe vequiresents in HIZPAA

4 Jus ouilleed fo o our briel Ls oo opedical proevider oan

7 Trezludes The azscranas thar ths party Belng subpenasd has besn

# natified ard that thay have por cbhyeered, rhaere’sz baen an

LH |

ARRERFTURELY T AbT est, e aRjecticn naa been Fied,

1 caze less Tharn [ bnsiness day atcer che subprenz 1s

il chkiectiars were filed, plaineiff'sz sounssl koows aboutr it, he

12 intenticrally dos=sn't tel! Fralrie ifakes akcut thea

13 and getsg her reoords from Fralris _akes, [During this Lime

e

y Decemoes D3Ia

Lhaers

13 pariod, 1thiz i =ac

15 Lbe asubpooends welbr ewel soerwed, oo aslliidaviis of secvico

I fworen 'L 23iied optil I colieve LE o was Clyo aspd oo

17 Lk prcLivs ard opocrdatizog e r Lhee gssampLion EdaL owie Py ot

1% Jehe chivcetion, we'lpe nob goelag toe g0rve the gubpoernls beclugre

il

192 fchecoe's Geen obdecstzon rebed, we'll kave che Joury

2 befapes we smovs [orward. W=ll shat wasnfrc ehe aga=e,

| and plainti(f's wunfel had The cpportunity [ tnforw Praicie
i Lazes ol the abfsztions they didn'n, nney qot the reanrds, hey
23 Hidn't tell anyeres the retords wesre proiduced when they were

24 gradiites, *hey ceyviews=Zd the resnrds owa2s che abkfezvicen and ower

2 fthe raquest Jor ~he sunmaerag 0o be o quaghed and for

S Jeozcrdsy in peevensee Tooog gobpeena o oo a8 theg:f

A Jpcotessive acder, adeguate asseranere has beon provides: owlhiich

5 besn nz

Lhrirayre 2 p,

Ol et ady wWe

i i

oA Jusllflod

i thisz

igsnsd

shieaclicns

noiilzE “hac

s

i
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poatesTiwe ooder o and Theen They Currned accund and ir'rf"?'f_l;l{"filt'f"j
Lhe Lnfooratoonn Loom Lthose medical peccrds, pdbl 1L Ints 3

rompe) i, fiJea it in wilk lle Cegrl which beinge uz Lo Thiv
st 1ovis, Ewery Slizegle sitep of fthls preccss buas becn dome Do
wlolanhege o0 Tl ruics, tezloleal cepaleorsnty L Lhe wepy
strasghe Corward arnm Semple rule =han ywel fave oo give potire 1o
it parsy of @ aybeesny Ll isausd and the preason ol
haye 9 Jdve Them NHTiae (8 $0 Foey nave s “pRarrecity ro
shdear. The rRason Tor shE apparbunity Fee abdesr ia e insnrs
the rights and Drivagsy oFf the garciez and Ented parties z2re
proteczed. ALl That went aur the windew lon tnis cazs when
plainiifi's covrsel withkeid tke objecticne fcom Frairie lakes
cEktainirng Miss Qlbszsn'e medicy]l reccrds, reviewsd Lhem, and
incoarporated ithewm int>s theilir -omplaiot. Aad s Lhe ceaurst
iy made in LhLE cask 4 Sancbticn La Lo dismiss Lhe mattero and
wo underosLand Lhatl dismirsal froa pevers manelion, probdboy ope
Al Lhee st severs Senctions, Bul e Couct dieo heaves Brouad
-’JLItI"r-'.‘*I_‘l'_'_,-' Tl REDesLel A0t Leatd Sud e el liti-‘;ﬁlﬁ'.i,-:’.*:’;
Practises.  The [arxloures o comply wIEh the cules, whetlwr covil
Edles, cdlez of vorxfsaalonal aonduct, Che sules that dos agn, ied
I frons of the this Toars, 1 Ehese has beaen an abiise oyl
preavias does Ln oad Taithy Ftsmisaal i@ wn apprapriate

Sanct ion. There's »her sar-rticns fhat can be ippossed bot O

i

s

rk

think in thi=z zzenarfe nkak Ix appeopriate. Wha nzeresting

1 in regperse 70 ourp pleon no diapdas olalntidfifa ~copsel
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1 fdeaasn®t ceally alscane anyohlsg Lhat happensd, lostead thear

= rasponsr hay Deern we weoe kRipd ol entltled Lo il anywdy, we

5 Hon'L Lhink jpour ob josticne were oy good, Choeoe weren ™' val bd

4 5o owley cuares? W Senl oo sebpeesna diod Wee o dentU Bhilok Wliat youo!' rie
S feptesn iy o WRs P35 T WD 20 b Jiderr 3 fowl. Weell than s

a fnt hew 1T werks.  Plaantlffs aren®s ohe pudge, the 2nly ohe
Toqhers= wlth The ELaak pane L3 oy By oand rhe adef Tl The

s native afd the ofbtetticon reguiverant 18 so That aame Jixdos 7L

o amarsas the 6ienTians, desermining if rherafs arapding,

1 determicss If vhere's priviiegs wocerns, mile an those masters
il Befaore saweare's privilsged medisgl racesds highly senzitive and
12 bighly privite are produced o a8 thivd pscriy and publicized
13 afterwards, And uwltimatcsly what r=ally makes Ehis more
13 fruszirating ig even 171 there was any aspeet cf the suCooenas
15 LEat wais waold o0 Lhat Lhe 2mjectlens wers invalld, oo St13L10

1i bidwve L3 g2 Lheoawch Lho procoyy . Tou can®L Jusl maxe Lleal

17 Pdecbwranioat Lene whether 32%5 0 rlogal oo wiong chleetion, valad or
1z firwalls, Aoeserdicgg v Mo, Sorniand s alffidavic b pave he

19 Miscegarzed Ed's oblectlons, vacwgoaph L9 of his aliitdavi® [rodm
200 ¥seal 1, the 204« oha W ad pegefved from Sr. Evans sarllisc
ol | Wware Jdisredarged. Mr. sdorclard ovatends chat wars DeEcanse nm
41 Flate wes sohedulsd For8 The hearing o those absentions znd
=3 Eecauze the time to objezc or th: cimse for che Zourt T Fule ERad
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1 ghis devacwinaclon e make, the Codrt ls clve cnly cne @i carn
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i ¥Thire laws we Ccited in aur Drlels make olesr Chal enee an
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S Iche prdtaey cighoe of Ther Linigants and oy clled pacties 23 IC
a Ytheoe's soaehilog chat 18 oorpech S 900 ouopect o0 Lhadroedt
Tt et Wb, i make that gerarpdpnanion,. bnr|] Ehatls mede
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10 WeEr 1invalic, evsn 17 1'% riahzs, who farez? Tim entities to
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1i WLLlh Lho pewesr i micusoed puicloe sonlidenss I the inloopitsy ol
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L depdections whish reseloed 10 Zraliie Lages prosducieeg

= Lhet Lhey pever would have proodgucoed had tiiey Deon Lo

3 Lhe obtwetiops. And Chere's o doobl Lhal Me, SJocklandg oo

1 about Lhe ot loe redgulrenenl, Ll purpese for Ehe e

a baerzanze whisn; he Bad an wtssee as sieed In Baxbhikdlt 123

7 sifidavic from Mapsh 10, wra2n Br, Y>rrlang had sp 13

# gapmecne 2T JIving him nocice in oa ~age Wwheta & Thind parTy wasg

LH |

1 nnted that in his bBrief which 7 previded fe che Chourt thas

il natice ig pesessary ta give sarkiss an cppoctuanisy ta ckiecs wo

[ the relezee of infarmaticn prior o the dliselogure.

13 pacty who Ealls To glive opposirng oounsel pricr noctice before

13 SRC¥EING subpceanas of documents oo [or a depczilicn wviolates the

15 v E LML T Lok, In Ltheti zas«s KEe waane"L gilven notior
1i dirpaeltion, it procecedgoed witqueoal bBilm, aced be oclaimes

17 fdlsmiosal was wiartdanterd g e olbeer saies Udong we ld

1% SUfCistoenn, Hie s#Rasr wards L Nilg briel wipo gévern SaroTlond

12 f=houla be daposed for tlee gross dlscejard of the cules of ocovil

200 Mprocoedurs, defendants supmin a3t wonabacy 2anstions dce RoT
| guifiziert raflwr the rrecerdad cage of plaintilcs s&hawnd he
IR Hdiswizsed., Mr. fortleand's awars of the Fles, e ZRwws the

=3 riles, he =meoved Forr zancionfs tnoa wery similar rase
ek | shoe was on the spposits faot and ke told Ehe Courkt

Jh fnn pemegy oFfar “han Jdigmiasal Ftpat La approevriacae.

S ol Uetpent b Sl ratioanal o bavlon Lhe cpperiunliey L) omject

S WLTH

aukpnenaed by spposing worpse] nes moved fer ossnorieons & Re

LElO ik

Tornussd el

LYz

Loy

= A
R ERS
£z

whera —he
thaz th=r='ls=s

Heer= =
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g

L feerducs is woarose Than his opposing sounsel In that caze Deoacse
= i ecilons were porled and he Just dizsregacded Lhewr, Tlai's even
3 mere Blatan? Lhdr oot Sensling oul g e Lioe Lo sdvanse, nal

1 giw liea s opecrbaley.  Maybe il appens bevce oo Thoece bBut Ll
S felavinniy dloreqard wher oplact Lond Kuewilog che pucpos: L Theo,
g Yeneowarez the catlonal belomi the reasen foo the oot Lee

7 Pegul remspats o srter T genaln ignly sensitavs privyisgesd

# foedlcal reecmiz ~learly esrabklishes in cnr view The Ead Jai™h

F faature 7 TRia aemlnss arG warrants by bhis oawn o amquwents in that
1 case dismzssal.  Arnd 55 an thass arezads [ oguess itfs our

il gzsition *h3e zerauze of tkhege peErvagive and egregicovs dizcovery
12 atuses and litization oomduct that this ocase be diemissed, at
13 Lhe aceEolute leasi we would cegquest bhse Mr, Sarilarna’s pro has
13 Ee cesslrnded and any cecords cbotalled inpewrmisrlkblyw Er destrooyed
15 and nrl able o De used 4% any Lubur? poocesding oo Ltrcial in

1k Ehie mallor.

17 TUZ CAURIRT:  Tleani wouw Mr. Redd. Me. Scrtlbedd, ase weu
12 Jewscorgley Wwith This igsyge?

14 Fis . GORTLAMD: Todb.
21 THE CORETT:  Go ahegd.
| MERL RORTLEHD: Your Honory [ "1 Fomiis on: The nlgrary
d1 IoF what haypsrned hare. The porigea of subpsena were Fi.=d winh
=3 Fhe Cadrt i lowenber 15, 024, ALY Fhe sams Lime 211 oounsel
24 wepe givern natize zf tha: subpeens snd we qob & Zesird potioe
2 ffrow the Coagr o when it was arampad a8 being racelven ared

Flled: 4/10/2025 10
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1L ftherefope wie 33Xl a0t The nefloe CAoough Clee STUELD System and we
= Jorl bhe copy theowah the -ourk syslem whaen LL wass Lssued, —"ve
5 fhicard ropreated pratdments hope Chat they didnfL bave ar

4 foppertwclioy Lo ob?ecs, WeEll they dld have Chat cppoctuniey and
5 Ithey dld sbject 2 Havember 18 or E'w sorcy, Thoey wepn sepyed o
A fWovenber I8 and che process secver sevved the obdeztlons on

T IMeowwepher 19, Bt an Hoavemper L8 3lse that's whern ¥v. BEvans sent

Ao ofqout o a notise of abhjecrion to thils subpoena whilch demanded

LH |

Jooumenras pek even of his g]ient. i'ne refUl reEmswrs for

1 ch-ecriors £t a docuament orodduction subLGenas a5 GRSt to o3
il Wwitness sumeens =re Soumd Tn I0DCL LE=G=4EibBi. Thizs reauirass
12 not cnly that the obtecticr be brought ifmmediatsiv, Put alsa
13 Lhat the motlon oe hezyd oy the Courk ne latcers thanm Lhe Limes Eor
13 pcoaducticn,  That was never done here. Thev did oot quazily
15 with any of the reguficements of the Courl and bBecause of that
1n the obfestiorn sould be igrRored boecause as wlih previasus

17 febbecilians they!ve dust ler them stand cthers wilthows ever

12 lschedulisy a hearing, ard That cannot 30 of.  ARd bioee tThe

19 Jesquibement vx werpy speciflc. In savs the chbhlections mmst e

200 fhezrd on o3 tiwely baais, regalres ot oply the cbdagtidn e

| Broikihs immediaray bBUT alsm TRAar TRe metion be beard By ofhe
A1 fonurrt ny Jater chan the Sims fer pprosiustion.  The time Far

i

o prradustion in This wes 7

EY

eligve Lerembar E. They had plenty of
24 timz ta =chedulzs i hezrinpg, emsrgency o skheErywise with the

ch {rleurT 17 they theeldhs That waz appropriate.  They didifr o de

GFLP APF. 16
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L fthat. They zoew thiat they W@Wers aob =—— Chey didn't have any

= sthammding Lo 2hject Lo oo subpeesng peguesl, oaly Deloares Giboon
5 fthad Lhye authority Lo oo Liat. I Jdonti kRoow whial Delorers

4 Fibsoin’s werntal sEIILTY was g% Lltab Llioee. [ doukt L Was wery
S fhigh but wefee [opd one Spresctunlty Lo Eale wloh neer, waslt lier,
A Yoo anynhRling laike that 1o gen oam sope Ldes 35 ©o heo abliieoy =e
T Yrestify in tha 2a2e &ned e abd Li0y b0 ppake deciziops in The2

H case, e oo Eraow Thar atl aof thmse matters have bwan relfelr+eo

LH |

svelr o e drimghres Leinn fwenarn, bur o3t the azmpe rime fhat 35

1 prahinioes by the wery wonrdz of che partnerzshis agqresrens. i

N T

elare=z Giessn if2 no Longars akls be caely out het

il 2aya i
12 Jduties; thoze deiies don'i o Lo Lelnn Zwenscon or anybody eBlse,
13 Lhose ace duties =zharegd by Lthe [imited pactnece and we think

13 thal they enpgaged in this in ocder Lo awcid any decision bBring
15 made CInLcary e aceg!s pldn 1o gek this proprerty distributed Lo
1i biim. S oWe have Doen Fol owlng tha roloas, wa didd ogive potion,
17 Lk Laak advaubage of Lhar potbloe by Ti1ing an cbhbinction but

1z Jehowy didn'y do o anvyuhlisg ooyond chat,  Tooe sule: T wonld doosgoe
12 fthat the cibjecting party would conbact the wltnoess Lo nade Suce

20 dehst they Gop¥n peevies anyehliny amd rpat was ot done 1n This

= Ilrartanos. Ared Tharn'as arthaer reasen o believe what we welrs
A1 Fl=iny was anlreat. 85 wWes Jd0 want to Relp bhe Jdeferdante I
=3 carrying 2wt thelr abilizy o Chwart our quest Tor EncwWw.edge 10

24 this casze 3nd we Jdigrn't oeliave chat an cbjactian By samsbedy

ch fnat affeared Ty e dizoowvery would be able 10 de Thar, one

GFLP APF, 17
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1 fwsuld azgume that They woold confact Relores Fibsin and have fer
= ci=lect L that ZE€ cthey @22 net wanl Lhls tc g5 throough, W

3 wzzmre Lhat Ll 2raiele Zakes Fedicasl Eacilivy would hatve Lhe

4 foppartwcioy Lo talk witley Delores Sleson and wheen wee 3ot Clebere

S Jeozrdy we gEewmed LhHZT ey Lad,  Be wogldnfy o wanl Te copLaze

i goel spes SafnEen AlpEstly Dezause we oalways —-— iy o cllent always

Pooggers theeatepad with restralalng ~rd=va i he tries ro oopra-s

# Jhis meather &bt any Tl o G0 with rhls case, [ woold poins
# Feuf that Miakael Ginaoen bhas & vsry ool relatisnshipy wmsh B2

Tis mathrr with respesat to ST her matbers BUT he has oonoetrns abon:s
il Fer mantal reuizy and capability of understanpding these matters,

[ but of course he nazn't discuszed Them with his mother

bt
I-l"
1]

m
i
i
™
]
11
1
L
§ot
=

S cthat'z “ke Dackgscocund ieading up ta Ehis. 2
13 don't Enow why T“hey didn’t brirg a motico beicore the Cowort o oa
15 Limely Easis, Dwht LL wasn"l wony, Theze was oo Rclbion at a1l
1i poal oven poheduybod, so o we dign't oager chal ountil Januaey 1, ooy
17 Jafrwr Lhee ddoeccresibs woere cecelved aad diselosed Bo apposing

12 fooursel . We gave Lhow These aedlonl reoopds & LLLtley Bit ameg
Y2 fared s0 thesre's pothong wrong with what we dld. A&nd let's go

200 Yhaak o the duoics 33 Frairle sakes, | pewer pegelivsd a2ny 330l
=1 frow Frairie Lakesm. | neved spoke WwlCh £hia Jadi- My segreliagy
i didntt apeal with Jded] oandnet any sgpEsTifics s oJds with in gases.

.
[

=3 The:y aust dlizmsssd hwr 502 we Teing ©o preduse thess documwvernos

24 Fnd 1 belisve chew did it throowsh Crope Box. There wezz pothing

2 felas diaonesed perwesr. The pralryie wakes perasnnel aAnd

GFLP APF, 18
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1 HEECCETACY Heatheo, S JLSET QT Tl de cure e, Ared Tlheern we ol
= gl bhe asedloal pooonds He owe 2ld gnd owe Jid nolily oRpusindg

5 Jeouncol vthat we ad pecelced fhogse docurpnls aned senl Lhew 1o

1 Lhew . The ovher iscoes raloed by opposlog counsel Jo Lo Lhe o
5 o Ve weedleal perrrds, There's a3 eoupls o LoresTu

a foelecenses Lo the medlca. veronds Le the poepssed ameredes

T lat sy thers pasn't Desfi any s95lon ro vedarr thar ar aj,

o odand It zimnly caonTiims whar we've Dean fnld by her treating

LH |

Fhy=yaian Dr. Sarah Eeifierberger ard by My, Hendrizka, frhe
10 Eaychol agliel vhat'z been 2saling WwWith nar. Wiss Gibksan has

il Cayid == ar TV =zapry, hizs dementiz, she's been suiferinpz froom

b

oo guite pomEe time and wWe want Lo go Lato that fwrihker

13 Eecause the tiwme sericd 23 not really 53¢ mach a2 now, Ehe Lime
13 pPriod is Dack a lew yedrs a0 in C022 and thal's why we nesds ©o
15 Lals morce with [Cr. Jaceh Relllenbtccoarr and Me, Heredricks aned

1i Lhal's wory Veoy lrportonl Lo Lhis zasae. I1 Lhoy concuslos Llis
17 Leamswclian withoot really the knowledoe ol Delspcs SIhson aenes

fer of Laned oo ogo [ Mishael

L
L

1z feaused Thiz ineguitvaccy Tran
12 ¥Elbson's brother =0 that Le will ROt recelve & Lalr result Lo
20 dche pacthershin after his eotlher kaz reld Bim &211 2lang thas

ol | he's rptiTimd fo a Tair share, that weeild be W) i e

i asxldn!' T iepire it what Was the ronddition AT el sres GibhEsond
=3 T think it's real curiows that At cre rime of clasineg Delarses

ek | Cikbsan digEn't even z2ttend. Zhs was =3id be have Coavid whickh I

ch feelieve. Dot nfe ane sad ey 2oon TRaF from any oF The paptjes

GFLP APF. 19
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L Jremceon Ledfnn oed w2 haven't bhag oo shance to Lalk Lo The notarcy

= cublic Cut 1 don®s Chink w22 Liod ol masn Chere Bit

3 whial hive oopfliice. waz an Lhat Scplopkor day in 26Z: 3

o=l Lh

o]

1 Lrprrrtans. T Wil Lo Bees b mized fhac eihls d

a Hwlzsion of the prosoerby a7 the ond of Lhe pactnecshlp

T daerione by oTrey Gilkatn and hea atrerney no [esd b Thi

# qhere by hiding e rransazrion froom Mlcbael Sibksen.  Yom'we gofr

LH |

= rexemes:” &7 ke time of vhis brapmacsti»n my ol iant?
1 dhzwn Hichals was dezling wwith Mr. franzs on o3 pranassc

il divigion af the Zind, thic wis going nowneres, 1t want

12 I cwar a year, but 211 of a sudden they ocme te this
13 trangacltion wivtheout Mo, Hizhols" Enowladge, withaut Mr
13 Lreowled:z2e and Lhis Lransactico ooourcrs. Hhat in the wo
15 Jizioeg i inslde Celors=s Jlbeon's heal? Hhat was Lhe s
1i bier comprohenyglen Lo undaerslond Wbl Sive WMoy Slanlps o
17 Lepguizable pocswlt Lhet woold bappoo Lo e Jdivisaon. o
12 Jpeoapertys 5o thatfs wory LeedcCant. Aol oo we Thougl
19 feoroert in poocseeding as we did when e bospltal ozll

200 Ranpid hew gee 1 oget bhese reonyia R oyoud [ Jdntt o tsli

y L e Ty 1o waTlh hey puirsiant [ ne Y
1 Ladye, vy zearets Falkbed wiTl heg gHEnT. E netr ke
e and she just inETraacRd ker bBow Lo os5and the metREriALE

o Arap Bosx. There micht have been a different server us

24 hiazpizal, ot it waz 2 Deop Box Rvype khing 1 it wasn?

G Hrse] . @e The osinpgon Famliily Llmdted Partnaersh.p has

S Jrawe chat gy 2iient Bovuglht 20 Yeaos agd.  Thls gz 1 vl

hE L W S
I WELY

= =R

ard 1he

N Lot TR A

I OERTTOITAEY
el ARl g

nawhere

. aibEon's
Cld wWas
orpar oof
e Lhe
r vha:
LW MR
i s and
1o Thy"
e A
tmo1y= ot
sl by the
t Drop pod

atil] naot
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1 P forned usx wWhy They Think Lhey have standing in this cese.  Aa
= g patoer of talst they donpti.  Encillies do el have authocifby Lo
3 JobBient Lox the digscilovcre of pecpenal medicel pecoediz.  They

1 Ehemeelwes plases che ozt lon ab Lozae wiih Ehe subslosions of
5 Mokl pesords Croos OF, Relifenbecger and Lo Herndorizks, oo nlay
A foexlly haves ondy thenselyes o Blame, | den'n konow wliesler

T qklaws ther oy oreps bur thar's impcstant Informasion than we pesd

# o aer. o The med:;cal resnpds are nighly relevant anad we haz

LH |

Avaly == wirk Tha Jagk oF any peager sbhieatinan we hed svery

1 abilizy o gx afzer that ars ron ThEe leasat of which was the

il pravisiars 37 SCCL la=6=452)'. Sn thare was ng williIul szuze af
12 the discovery ccles on owl part with rezpect to these zubpoenas.
13 They got noblce, they made an objectian, chey didn't timely -~
13 or didn'™ arrange for 2 heaclog Eor ths cobjection, matter of

15 fact they JdEdn't arcange Eor 8 hearing wuntil the next oonth,

I Jurlil mow actually, thet's wher Lao nebice came cul, wnd 53 Lhatb
17 fis ot Bad Zaith I don't bBellewvs an our pazb, aocd there shauld
12 ke rr ruling ogainst the atborneys here foF Sanotions, we Jidr't

12 fdo anything wrong, and 1 belleve chat we acted properly. So

20 qunleszs the Twurt has sgme scezilflo gweatiqns thatfs al) [ haws
ol PR S g fr
e TEE COURT: WWell M, Eurtland, what IF yoi) wanted my

=3 medizal records and you preTesded e The way that wou Jid amd
24 st my medizal rzeards? Hhy Iz Rhat ckay? Why ace you EBle Eo

2B puar aay Well nenody objected 50 0 Juar dagupmd 1T was =11 igh

= =

GFLP APF. 21
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1 fo0 P Lo have these recorisT

= MR . SCRTLAMNE: Wall, L3 macd wo tdake Lo ot ol

3 el T B 2 Il youw Wepe indpoaclLialed and your oSt imony waE

4 fuieseeyier pelevanl oo your medlogl cosdlbion was reloevent Uo Tl

S Ysituldnleg, 91E zay You Wers Spcacarltated s cherefn ges oCleey

A fsoucoe Zorous roogen that tnfocmak Lone Bheeose wruld g thoeosyh.
Ty mlahit Be apce T e R 3miommey ko oobdesar bat |orlink ueeder

i thar Tandi-lon IF those medloal raocrds wera necegsary The Sowrrt

# fwauld allow That 25 & wmattner of geuarse,. Thers pight be asmwe
1 pratestive arder elagss an 3f Bt T mean ==
il THE COURT: [ yweu think thar the informaticn oo

12 gought was time sensitlwve in terms of Delore='s medical state at
13 the time of the 3lleged iransactionss

13 MR, SURTLAMD: We could have waited a manth <r Ewo [
15 SURGESE .

1n THE COURT: fAbselurely, And why digdn'rc pous

17 MR. SORTLAMD: We'we baen stymyinde al! aslong Lo

12 faetticg infoematlen in This oage., Be did ot wapt to get this
19 Mraggea out oo anwther 6 ponchs. We chtained the medlcal

200 feeaords feom the hesoleal, 1 azsured chat they foellowed HIEAA
w1 tules and contacted Delores Gibaon. Thers cteally wWwas v Ceason
i T held up.

=3 TAL COURT: HMr. dortlapd;, 1 hawve to say that your

24 cazgponse to tha motion to 4dismiss moves the neadle claser to

ch Miarizzal than further away Trem 17, Your cavalier dizregard of

GFLP APF, 2¢
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i

1 fthe procedures that happened on a cepeated baslz concerns this

= Dourt to no end.

3 i, SORTLAND: Well =-

1 TYE COURT: G abiead,

5 Fiz , FORTLAMD:  Teab, 10 01 raeuld talk T than, I

a Hasuzsemd ke [ivst pespronse Decadse Lo Hlaaessta you ddo Lave 1o
T Jive nefiae To o cwEnst iy Manss]l, o o was gdvissd in S-unh takoos

A fyou didn't, Well, |['m onor oa Hourh lRaketa arrnoeney, (11 mellevs

LH |

what the gonnh Pakara oournsel ==11a me. The only ather == pur
1 those deposisions gat taksn 23re of, =e prebklem. The secand set
il cf =unpoeray wWenLT out amd evepybody gok rekice snpd there waz: one
12 problem with thaz and that was the specific langoage that'ls

13 added inta Lhe rule=s Zoy the Soubh Caketa rulas was noat pudt inpte
13 Lhoze SUCTOET.ES. oejard sss, W8 20h wihal we wanted. Finoe Lhen
Wi Jo1 “her roticey i, welwe gob the rlghl langosge ulilloed
1i in Lhege doecemenly, 4ed oo I doetr tilak Lhal Lheee's any Eoason
17 Eev mamsTion ws or SssnGtion iy oileal Boeoduse of Ehoage

12 Jpoooredures,

12 TIHE OHMRT:  Bub o, &cctlared, 20 1 <hink your behavior
200 Mepins & zanamlon and wou Say to o L dldntt dno SNt Rimey el
ol | what chaoiose o ! have Tt o Slamiazs rhis case? Whar choios G
i T hieve Ent £3 3ismias This nass Ao ERat o kEnow EhAT 0 BErent's
=3 BnJadifeg in this Eind of Sehavicor agaln whers sroufre s

24 cipeumyventing zhe Zaurctrlz autheriky snd wou'ere just =:aying well,

kL L'm pretty aure e Dapps wou,dE mave palad (nopy favoer and g

GFLP APF, 23
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Zd

L fasswersa everyviedy did thels ok right s¢ L o yust goet The

= infermasion. 10 vou Jdidd noebhliog wioend whal assurancs =32 I have
3 Lhal you deon'l jost contipge o engage Dn Lhis kind ot pohavior
4 Juagzin srd agaln? Jhoct of dlzmloslog bhils sgalul

5 M#, FORTLAaMD: Well, [ opeedie T oJep't olilnk whe did

g fanyuhiing wWoler with thase proor 2ubpessnaz .,

7 THE COURT: &0 wyau're Aoing It again.  [f wou had it

A Jto do oaver agaln wou'd oo It the exact same way, T8 thao what

LH |

youlre fteljing mes My, 3orcland?

1 Hr, SORTLERMD: HNo, we leatne? Doch timez “hose

il chdiectiong wers rzi=zed abowt the larnguage and sbout the natice,
12 {we charnged it and got them owut. We had, wyou kpow, counsel can
13 (Jwork things 2ut. 1 m=an tkhkere's a 1ot cf people that don't

13 follow the rules witih respect b0 subposnas, I think the Courct
13 Jknows that. We tried our kest b lollow then as we —— as we

1n read Che roles and go 1 apelegles LF anything weang happened

17 Ehern, But the —— wie don't — cthere Lo, T oneean we did tey RPere,
1z fyour Honog, and with respest oo Chils subpoens, with respest o
19 fthe obdection of M. Ed Evans Chat came on Movember 15, he pever
200 lachedulied any poTion. What are we suyppesed to Aded Tall him wp
1 Jand say B4, T kpnow we need this 2tuff and [ Enow you don't want
i yz te have thiz stuff but wowu gldn'c cbjeqt on 3 timely hasis,
=3 we'lre going to oo Jet jt. And you Sidnfhk do anything to tel:l
24 the hospital nof to give us those rceconds. Are we sucposed EC

ch Just lay ourselves open 1o objectiong foom oppozing eounsel ewven

GFLP APP, 24
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=3

—

L fthowgh we don't think it's warranted? Even though we don'rt

= bellieve %ou have zny sStanding to ralse bthose oblecilon? 1 don’t
3 Ehink Lhat would be a proper advocate =0 benali of oy 2lient.

1 THE COURT: Too den't chink 1t would bave bBeen worth

5 Ithe prviesgional oourresy to gay 1 Klew Chege peoords have Doeer,
A Jobdected to, the hosolcal 1s vcalling e oand toying te send e

T Ithese reoords, Wwhat are we Joing 1o 4o about thartd Do owe nerd

# o Jta gert a hwarling? What do we meed To do? YTouw couldn't hawve

LH |

done that?

1 Hr, SORTLRMND: [ thipk that would e contrary o bhe
il intere=ts of my client to 2ee cthosa reccrds and get them to our
12 expert witneas as quickly as poszible. If T had te do it agaln
13 T preobably would, Ifd want to avoid a hearing lLike this,

13 THE COURT: Unfcrtunate:y Mro. Sortland, 1 don't tnink
13 1you would., When I listen to you I hear you say I didn®t Jdo a
In ¥darh Lhing weomg and I don't peed Lo empley any level of

17 Jpralosstonal cowctesy, I don':t neosd Eo emplday aony lovel af

12 lpevsonas desency, I have o adwreate for my 2lient ared that's
19 fthe only thipg I care abouc. That attitude concerns me.

20 . S0xNLEMD: | Epalogize, vour Horel, o 30 c2aline

ol thart. thinqs oL Rave Geen doe nerrar revel

S THE COQU=T:  Yeah, Bt yau o anly eaiiced That when you
=3 3ot =l led 2t i A2 SSUrircesm. Tl pevar once in oyour
24 submizsiors oo the Court pefore Lhis Resring sceandw_=C2ged thzt
2 pwhar jean d1d wag dnappropoiate and tnmorreart and b doo |onges
GFLP APF. 25
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1 flelieye Mo, Read when he says you know this issue Decduse you
= Eroowghs iv wp Inoa Minnosotas oourlh, vod Encs nollor 15 nocessarcy

3 ared you Enow Lhat Lhe canctleon [er dloregaeding Lhe ok ject Loos

4 el oleer ceocisel oaned Puct legavlneg wiem cut ol Bhe pros
S Piiomasgas o0 T Suln?
a e aURTLARD: Mell, 1'wm poetiy Scre © LeST

7 gt 1T,

H Tiler iRt e did,

LH |

Pim, EOXHTLEMD:  Yesh, 3o,

10 THE MUET: %S¢ 15 tnat the lessoen yow f2arhned?

il quess T ¢ap 42 L1 boea? 2'm astoniabed.

12 M. S0RTLAEMTI: &11 I can say, 1 apolcocgize, T would
13 BAYXEECL MY MDCTSLINg counse.l Lo owabch oub fer hiz parct in

13 participating in those cules ard watzhing the ceguirsments ofF
15 baving 4 hearing sSchedgelesd, Set T30 apcl 2gizs. I Lthink 1%

1i would bBoeo Yerpy Barmfol e omy o rllonl o have Lhis oaue dimeissod,

17 P wouwies Be vooy Fworwfel Cor Bl <o Loy mee Tined anaih
12 Mhatfs why Peve ot muey, 2% ogr o snabe sounoel; byl
192 fthas —— | think oy client Bas o wery Good Sase and Lot
200 Fnypt Qould isses provestlve Srders ceqgacdind the e

ol | Inforwarinon, 1 Think that woold be apprepriane [ wrn

A1 JEm BRI £ ume evepyIRing ar orial oot 1 ehe DhurTt thinka some

=3 tetCACT LI are RETRsERay we Jan aromplizh that.

24 THE COURT: All right. BMr. SogrZard, I'm 2oing kRS- 289

2 frhis, | wrdararand thar lolgarian ta oftan louked ar

] P - Y Y O o P

chat

S A (N SR L
I think ke
ik The
i o A

153 Tiks 103

S AT

GFLP APF. 26
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a7

1L Jeatviees as soeeihing personal and as sorething spiteful and as

= sanethiing where “hiey want to hardss and Loibzode aned -gei Lhinss

3 Lhal Lhey apenls soveoued Lo Lawve. L exprol Lhat Lhe sllopm?ys
4 Joace the gatckocper Lo osake Suree chal Clial pacly s LI will lee's
S CxEen ol By Ller aiTorpaeys.  1onhilok veedfuee Lomt ERg Toopest [og

a fthe coees here aed whille D hear whar vou®oe sayind that you

T Ythink yogtes geen ox grearn rage, [olook a3t thls caze ags yaul

A Iblatantly aned in bad falth Jdisregarded the sules that ace In

LH |

place and The FTatunes that ars2 in place to pratecrt priviliegsd
1 and private medi-al records and that after wyou -did = you did

il tzke a3 no hacm no foul approach to Le,  DOeesn't matter that they
12 objiected, I jusi apsumed evervihing was okay and 1 got these

13 racords aryway. I1'm jus:i astorished at your response and as [
13 say when I listen to your response and [ listen to the abuse of
13 {discovery 1hat has occurced here I —cen'k cthlok cof any way Lo be
In fassured Llayt you aren't agolng Lo engage In this kKind of conduct
17 Jagain asthers thaps 1o dismiss thls sase bBacause o blave na

12 Jeemprze Cor what vwou dig, the La2t chat wou apolajgizesd Loome

19 theee In open couct moeans nothlog o me.  Tou would do thiz agaln
0 fin & heartioeat, Your mapner hers in Bhe SoUStrsom, the words

1 fthat yau uged inp your submisszichna all lead me to belleve thao if
i ¥you are 3jver the appartunity b abpse the rulea agalin yog will
=3 and you wil: may that jt L= just Decause wou Want to advooate

24 for your clisnt and you lost sight of everything elze, 1 toak

Ja o This parter Jirar because horeatly rels s the laciajye marter

GFLP APF, 27
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| for re when I read abour Chese abuses ln che submisslons and

= when I heac Lhe cesponse hercg L *he coucbraom. I Lhink the

3 Japprovriate sgnetion iz fto dismisgs thls 2aswe, I oam vercy loatked
1 Eo Adlsnles actions abd to sLebp pactles of chedre clght to Lave

S Jthirege litvigared bBesagse o ceecrs BY Cholr sounsel, but whiern 1
o fweigh that rilsk agalnst the idea that there have already been

T Aprevieows lizhgatlens witch this famlly apsd with these exgacr zame

# fpeople, T have less of a fongern That T am sttripping Michasl

LH |

Glbaon 27 some inherent right rhat ke has to move fhis case

1 forward. 5o when 1 balangs those cthiags and when [T hear what 1
il Fear in the codrtroom 1 think che spproprizte fancticn i= Eor me
12 to dismiss this cage. Bazed upon that srderc and based wupon -“hatc
13 cule which T assume will oe agpealsd, wa'"ll let Lhe Supreme

13 Douct walgh in on this, out I thiak Loat mecocls the other mot ions
15 Lhat &ce hers and Lhalt's ool te soncluodss Lhe Seacing,

1n (Eroonwd inyg onoerloded, |

23
L

B

GFLP APF, 28
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"

1 [ SYMECETT ST )

= s 55 CERTZZZCATE

3 COUMTTI OF COLIRGTON )

1

5 Thiy g Coooeptity sharn [, Dawhe Bugseell, Toucet Ropegrnoer L,

g fthe abosve-named Sounty ared State, Took Dhe Dooe onng

T prrae=Eilnas, arg The foresslag page -2% inglusive,

H odand onreet Trarsarint of Ty aFenntipe nntes,

LH |

I 20250,

1= ‘5 [Cawrn hiussel b

13 Dawn Rusgeil., Court Reparisr

14
17
15
149

o |

faced an Faterkcwn, Aatkh DakEeta, fhia J0fh Jday F Spril,

al'F oa TS

Flled: 4/10/2025 10:29 AM CST Codington County, South Dakola
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TRANSCREIPT

LH |

(SEALED): 4-15-25 Page 1 of 38

1
STATE ©F 300°TH LCAKOSTA I TH CIRSUIT SHAURT
)
DL Y QF T HGT U i TEYAD JUPTOTAL CLROUIT
1
Mi=hian L S, |
[
Flalnolifi, [
1 Motisn HdA=acing
s, I
] ZaZIw. £X-03ED
fare) Gibaen, inpdivido=]ly,. 1
Joan Gibsca, crndlvidually, 1
atd Gibaen Family oimlrad [
Faptoivrship, 4 Seuts Cakc L 1
Limiked Farctrnarship, Hobert 1
Fooaadyzies . arsd Rooded v Lol |
SEfiove, PLO, 1
]
Setendants. |
I
BEFCIE TIHE TOMNCHRAGLE CERENEN MELANS
Clocuit Coiagl Judge
atert wn, Sovith Dasata
Appell T, J505T%
HEFEARASTES 4
Tor the Plaintiff; Mep., Mack Weirars
Alvipe Law Fiprm
2iowux Falis, EC
Far trne Neferndant Mr ., B4 Eyansg
Glbsesl camily =vans, Halagh, & Booedt
imi ced Sicuz Fall=s, &2
Pustoidrtuihdpsd
Fos thee efandant Fiz . Faeedeer Haoole:ad
Greg ard Joan boveda, Puller, shnlts & SwiTl
Glbwsco Slcux Falls, 30

Fided: 6/3/2025 10:65 AM C5T Godington Counly, South Dakota
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b

1 For the e fesdant M. Zachary Eelerson
Fcioerh Ronayna: Richacdscrn Law Ficm
= Abecdren, ST

5 Tr Ll O lem:danl Biz . Juw Erlekung
Bokyan Flnan-ial: srhoenbeck & FEicrmsar
1 VlAberLovwiag, D

LH |

B,

A

-

GFLP APP. 31
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1 THE UOUMRT: W oare Ascs Today o plalnsLff's mstbion Lo
= pecensider sanct lonyg that weoe impesed by Lhils Tourk purasuwant Lo
3 Fivil proscwdcer in Lhe patrtor ool FMlokzael aibson Yocous Freg

4 Fibsois indieldcally, Souan Sikbeess Ll bdodally, amed Slessn Fdaomlly
S JLlmlted Facmlaisiile, Robwrt RBodvod ad Rogawte Law Jrol e, 5o

A 41 will haves attociecys nese Thels aobearancesz L FPhls rasoer o

ToIthe regsed.

i By, BE[SEN:  Yaur ieacrey Mark Welerep of ALviae [aw

LH |

Figm Far Miaka=sl Gipsasn.

T BR. FWEKS: Rd Twans for Giogon Family Limited

il Partner=ship.

12 M. MUIREREET: Sander Morehead for Sreg ard Joan

13 Jik=an,

13 Mel. EEZTEREDF: Zachary Feterzon Eor REobesbt Ronavne and

15 Blaandynr Law OLLZCw, F.O.

1n M, ZRICHKSIH: Jar Trieisan on belall oL Soiwan
17 Finanoctal.
1% THE TOURT: &1l right. e, Welter, thls fo oy

Y9 et 1o Lo aemirssichery 1720 bhear foom eou Elist.,

20 e, WELUSSR:  Thank oy, pewe Benec.  2irst of alls
= Your Hanpor, 1% Like The CogT e BEiow Chat my o] Jenr

i Me, Fibkaen, e kas heen hunkled by rhe dizmjz=sa. of This gane
=3 with preiidi-ms, and we aneioqice —-o Rhe Oeuce 17 ShnUnEe:

-4 Wre. Szrtland fel. shoov, ol Brow, in the Court'z eyesz rpejarding

2 Ithe manner o7 s advocacy oroany pebions ecnaernhng

GFLP APF, 32
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1
1 Jprofeseionil courtoesy o JTclouds ans we Josl wanTed To STaTe

= Lhet up sconzit o the ceoorpd,  The Couzl s woell swace 2L Lhe

3 Lomuer Lhat wore ‘olped 5y Lhe plegsdinos Lo Lhils csoco, you Erow,
1 P ludfiogy wle ollesgas Loy el it by no B! cadse of actbhorn of

S feroathe w0 Clebgeiary duty Ied wedae Laflusrpeee caugee o0 »0T1 oL 303
A fwhor we do Fleow Leoney Goothes Rere Moo Evans znd hls Tice have

T o dar all tipss pepresenned Deloagls Gigssn for yeears apd the

# fpartnerabtdip in Tris case [k years of litiqaricon and | unders-and

LH |

mayhe evern Frairie |A&Ees |=alth Systen in aams nrel]ates oivi,
1 litinazitorm that miaht havs Deer in froot of this Uourt.  The
il Hdeferndane SlEson ind the parktnershic has hacwn for yesrs and

12 have admitied Irn this cass that I'm not going £ g2 into Jrest
13 fdetsil butr 2elore=s Zicsun's vhvaical and mantsl and cosnlitisys
113 maladies i voulrpercaniiitiaxs 3rd “hat she dcesn't have Lhe

15 capatity Lo even poovide coppebent testimony apLdrent iy Lheookey
1i suzentiurlly repdueraps her a4 geieral paclovr uRavailaple g o

17 Yoatwerial wivtpess 1o Ll cose.  Se Ly ogon olferl bo Jguashs Tk

12 JelaintiE0'sr spulypesernia of the geperal partner Deliapor TO 3iwe
19 Jeposiclon, counsel]l Evans and [ presunai-ly on Behai of Deloress

200 feibson op the partrecabhiip, Seniyed ohese wiltten wedita, Sginion

| lentars socpartimy the iroompatence, |ocapsaivy oF Delores
A1 Yeibkaon tee Teanlfy and aouns=sl ssrved, filed and publizhed thess

=3 eedizal apinicon Tetiers ani made —hem a part ol fhe recard In
24 this casze. One wanders by osoweld “heze medicsl spdinizn lJetzers

2 e page pars of ~he rencré Without Pelores Glesnn'a expreas

GFLP APF. 33
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L fautkexrizcacleon that these praccltionecs poosvide Cheae nedical

= cpdndon letiers o Mo, BEvans o be pady parl ol the ceoorcd.  So,
3 il Rnow, 1 Juertiosn iw Whether er opol Lhere's bern o waiver of
1 aiy olaiansd evwicentlacy wolvllear gs Lo Ehe biealthsore

S finfZopmatlon oonmaineed a1 these oplalen lotrers appd alae

g facknowicdylag that Delores Gibson's physlcsl or pental oagnloive-
T frendinions sre ALeezm 0y 4k iFaes i rala 2aae, conaidering Thar

H arn essernclal element af The nmades Leflience csunt inelisiss

LH |

augesnpribllity oo unduws infiuenoe, iF Aeams alesr that har
1 heslthIarse raecorcds foar soms vears nricry bo and leadiney up to Ths
il digputed resl eBstate trapsacticns in glestioan arve 211 germans,

12 material, re.evant to the iszzues joined by the pleadirgs in this

13 caze and are digroverablie, 80 3= LDesgres for amorne] oLher reazcons
13 inludiny omoassicnate Cwascsas wWas Mok mads a patly 20 an

15 interssied parlty Lo Lhis _awsdil. The question Le how Lo oStain
1i Ehe bosltihzope pomopdgs ol sogsh g ponpacly wie ales iz & Jenoerai
17 fpwrirnee 1o Lher Edoely piarismcrship wheoe whe Jimived parspevs

12 fdealivege whith ohe limited poroner Lo ohie subdoot macyor 28 Tl

14 case, The fwe focirts that 1 oaeesklaaed, the spdoe 1Tof loense o3t

gh

200 dche boesal of Cidugiary deny., Intarrifatsel.S5 50d 40 pP3rniel;
w1 Low matrve ofne ot parriaes alaordiog ro Bule 33 amd requess (oo
i progdustion 2re Far parries T Ssve on cthelr RErTIRE an Rule 34,
=3 Aodeporitlien of Delores Gibaon Was ot legally oognizable as

-4 Jelfendart, twz msdiza. practitizners ageesd Fop physisal ov

2 fmenral np emorional or oogririie peagons gane weanp'rt pedscally

GFLP APF, 34
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1 it Tor giwve & Sepaosition 303 ShereDyY Raging ner dnavallaole as oa
= maLlerial witress in Lhe sase, My cndezsbasndimmg Ls cournssel -dind

5 Mhie fiewm pejected Lhe plainclif®s reguvel thal Delores give

4 Julgresd wesdlcar getlwriegb Lon = chilaln beer beweslthoire ceocoapds

S Jeolating T osny chyrlocal, poentaly ot lenal, S agniT i

A foezsoi one Lhas she's wnavallable as o wleness, ows that wayke
T fproanyvs of e peeEnnal ondlinlion 33 early g 2013 thiroaegh thes

B fpresent . yoir krow,; her ceaelflye dizabilities &nd susceptibd 1y

LH |

o oundus ipfousnae, Tepenaineg tRe medi ol pracriviohRsrs SF

1 melares whe gave wrizsen apindcn TeYRarcs procwed less tharn

il feruitfiu. a2= the pzeoireranip ang or [Melorssz did ook suthoriszae
12 these Tws DrIccicicners o tes-ify beyvocnd the fowr ocorners of
13 Lhe questiaon leitzers Lhatr she appazently had authorized them oo
13 pravide and maice a pact 2f Lhe reccod;, sc Ehe only wehiols

15 gl lowes wunder Lhe culses was 4 hizd pazlby subposng duss=g Leoun
I Jof Lhe hogltl reeosedy of Deleses Slewed and Bale (5 poegul oy
17 Lhat beface This sutpoesd oL Bedalthoaew ceeords B& sooyed onoa
1% Jpobsor To wiiom Lo digeened a notlos and o oopy o0 the subpoena
19 Jimust b seovsd o each prarty to Lhe pending matter 2nd no

2 gage wak on Nowepker 12 plain-itf

=

200 fawpuirg i2see =gisate in Th
w1 through his arsorpey Jdi1a (n fast —hEyeugh Odyaaey Juewis o The
i alerk for FLUing and Jd3d in Fant =2rve ofn Rach pyfty o the

=3 mattelr perditg potiTe that a scbpoena duces tediun was Filed awd

24 iZgued and two, notisos to eash parky to RER

matter pending that

2 fthe subpasna Rag gaen sereed Wwirn o a omopy of The aubpoerng duTes

GFLP APF, 36
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L fteeciyn. &0 mat o orly fFiled with che Court but secved on o all the

= alLbtaorneyy Lo Lhe partics In ke sase, LL Ldsnblitled the cant Lo
5 Jef vthe caue, Lhe Tieroeil Seourc, Loe spame o4 Che meedical peovider
4 Joubpomcaed, Lhio detills of exgocrly what Lecallby wecapds,

S ViovwinrnTo, IRCCLmAaTion Wad il goudhC, aad The gtated desdil s
a ot che peovldiser Lo pooouae Dlse pemecds, This ls all rnhoz
ToogRuls 451 regal res spd we Llave Bo Beep in alnd Bhat oonungel

# fEvans znd hig TIiom reapresentsad fne parrnecshie, provided 1o

LH |

atamding repragentation o Deleras Glbaan o 1itiga-iaon mATTAIS
1 and hawve altso represenbsed Fralirise Dakezs inoaneelazted cbivil

il matter, 2nd Me. Evar=! Eirm arng the partnership did in faet

12 cecnive by pooper zerwice, a oJopy of the subpoena duces tecum to
13 E= secved in the =ise and had rotize (b fad been izgued and

13 tiled. 5o noe aernaine lEFuE emElsbs Lkat Mz, Evans and his L2rm

15 S Wowepker 18 Delore Lhe subpoena duces Leoum was in tact

1i SuEvmd of FProfrio Laswoe posved and LLlod g mealiom L2 qgquuskh ln

17 Yerder Tor protoeclive ofder cegardiseg thie sabpsena duces Uoecus

12 Mhat was Szpeed oued £iled,  They 2ice o Fpeaoer cast av Lendgokh

192 Mo their colefs wnvolviivg e orler potlee, and for thooe oeasons

200 Wehst oEse japtnoapn losble Pers,. 3o wefees glrezdy disopssead,

ol | Yool Enw, how 17 was §ited amnd asgwved Chroogh fSelyssay thareoy
A fARribyimT AL, DRIITIR: v oghe astlan of kRbhe inIvrmartion aaughs

=3 From this nornparsy Praicise Lakses, = == and 0o genuine 13802

]

24 exigied, al, rarties, inpz.uding hoe partnership, had zotios

ch fnatige ard in farr ippedlarely any objeetions tThey may hawve o

GFLP APF, 36
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1 The -‘.i'.I.E‘[L*'_'Ii‘I‘JEI Ared did & spariofn Lo q'.:dsn ared Lo pt’-'.itf:-'.:ti'-r"‘.- DA i E I
= G wne o cite the Koewen ase distirich, norLhesn distrian

i

5 Joalifarrla Wezt oW 3035759 gk Dosiose Lhae parlnership

1 CeoceEa sl orem Lo Ly Llias = ELlie Llos objedCions, #nler o ol born
5 Lo prwtedTlonn ey opr o st i, Ty gpdaish, LE Jdigd podphvs grieg
a {norice ared kule €5 |ls zatlsfled. T alse nwete on che cage of

T painleys S-i-H-o-BE-Y, D008 Wess Lew STEA4 [Maroior e, BaszTern

# giisrrisr of Fenraylvarla ginl lar ~aze whepe The plzintiff iove

LH |

far sanations tor FRilure o 2omply with Rule 45 amd the

1 Aquestian was what consritusss Bricrs notice ander Rule 457 Thers

e

il Ehe Court heod that, pou hRow, Lhe guasstiasn canstinuties orior
12 notice under Rule 15 is rot 35 settled as eithec party would

13 have us peil=zy=s, The definiticn 2f gucte priac noblice ununte
13 EemainE surprisingiy eluslve ard 3s sucu racdly poovides Lhe

15 Joounds o0 sanctiony 23alrst wlther paslhy based on cleac

1i Lareyuueze ol Ll pule gred declylen ol Law.  The courts kaYe made
17 Jelrsr Lheeow's mo proejerdloe wheoe potLlee was aclually stcowed e
12 Jthe pacty had The LpefhrTunliy Lo objesh, 5o besiure Tl

192 Jelaintifis actually recelved gervlee of mhe motioe znd had

200 fadeguate oyertunity o respond rhey were st preteptlosd and aye
ol | aaf entiTied Ta SanTTions. Farctions agzin=st tThe delemianh are
i inappranriate Lo lTighe of the Lack oFf alarity &5 &3 the

23 gefiniticn of ODrior GoTi e Amd the fack of any prajudiszse 1o ke
24 pacty a2 & result 2f z2npy viclatizne chat may heve aocurres. So

ch ME, EBvans a2 arsarney 48 and on bepal f ooF the pacrtnershing
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1 glse'as faulc and defenss coiinsel should have done thinags
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= Lhe day abtierc Br. Sortland’'s deposibion or en Ehe sane day. - 'in
3 srrey, o*no the wame day ol Me. Scrkland®s deposilion, Edhliic 2,
1 Fall Zoctlaied op Lhis Lo Cr. Beiodelods deposition on Hovemiee:
5 Moy alter = Sepapinlon ME, Forbiand says Lo bapoefuily pepelwe
g fthis lssue of cocalnleg the aecl Al recocds of Dl oes FiTson

T {plea

)

B orell rEe WhAT 90U f prerastive cpder wald be pegquiced,

B JOkay, Tthi:s is afrer we (iled a3 mirien Lo nash, ha's ot ir, apd

LH |

he'a agying spay, what kind of proteative nrder i3 going 7o Ds

1 nesdrd 5 aZ o 125 L3 28 her e oda? ~eply Eack Aand say

il Ir1l wisgit with Zelnn Swern=con and Deleres Giksan, 2nd IT'm nos
12 Joing to be able Lo meet with tham until next week, o> yiu wart
13 La po3tpazne Orf, Rietfsrberger"= deaposition antil 1 proopnss

13 somelhing? Jr. RKietfenbe-ger'"s dapczition was scheduled the

15 nennl day, He sayes yRE, -Un ' 5 peoabiema bc -deposition. B I oA
1n dfter woo opepwed Thoe motiop Lo sriasiy e¥s Peglms Lo pessosliyae B

17 Lhpeneals moan: i ol protissiive osder,  Tihal's whdl e Fs Ll
12 fui. Whatly by selling Pralele Cakes Heapital? Hefp tellling

192 dchew that 2oL of The pactles Lave doess oo Che recoods: Geuause

20 ke tre working Tosdacher, and chat Pralele Lakes Hamoital relied

w1 Hpan ¥r. Sorfriand’™a axmement8 “har ThEe seUenis WeLa anhinoved by
e Ehe Swdiara. pron=ss eid cha suvbpoens? state the donmeAnsa

X3 should be —reated am 2 omrk ordsr ard Ebhat the parties have no
24 sEfmrrinn o the =ubooenss and Wwe'res worbing bojether K apzain

2 fher renopae.  Thatta what he r&ils #ralris Lakes Hospatal, when
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il

L goeetbedeey eodwid o6 Jurther Coom i —00En othaer Than toyied To

= il lead Lhem, So In murmarcy wie ob)ecl Ehal Ehe -depositlons

3 Joveking hor peesomI. wediogl Jed Livasnrcial Lofermation in May of
4 JE0Z4; we objeoLed ageln S o July oD 2024 and Howesber of 2024,

S Iy aspline S0 ali thecee oDjesnlops poalabif?f proeosded 10 JETOlL

a Ythe records, 1t falsely fepaesented oo Pralcie Lakes the parclies

T fuegs worEing TegetTher T Sgraln rh=s regepds,. Thatfa o fz2]lss

H JETATEDRLE 137, a ’Anbprena of This Colrt ro plslead the thing

LH |

EeREty, The hospitais, The Tagts RRat Roe IRSESATE aOmlany R presd
1 s to repres=r.t The haspical chs week bDefare, The THOUrs Enws
il Ehat that i=2 fust ireelevarh, ‘mmacerizgl and steiecly s3z2in

12 totzily inappropriate Lo ralse that. Whaen we aeenft general

13 counge. f£ar the hossital, we don'® asvise them =encept when theirs
13 inzurdncs >omoany hires ws vo defend Lhem oo a pacslicular

15 matirp, and iit's offternsive Lo calsy Lhat argumeni hece,

1i Me. Wollpe sdmitiod khoepes tlkly moralony wo soelusod Lo aive Lhoe:

Do lospey Aibsoant’s resords. Sorcecb, dsed iy Anew LRat o ooned Eoaees

._.
B

T2 Jit vhe whesle vime, buy Thatly ool what Ehey Told Fralrle Loabaes
192 IHosprzec. 8o wiawnneff obbalins Khe medical reqconds Ircin Fralrle
200 Msses withour fellind thewm abower our obisqationg and they walned
w1 nnt il Fraicie Lakes prodiosd che reaovda bafore tTalling anyors
e Fhat they had Deen pEwdured ang then wney jndarmpasratss in the

=3 Lrmndes Tomolainb oand filed b wikn RhAs Courrc, Eonwing af owur

24 sEfmrcinrn and Ravins in theisr poEgasggion our motiare oL quash.

Jh JRased ypon the afoye aaguence of sventa nlalnt1I7 arares In
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L fowpeors >€ hiz Sotion T ceconslider cucis cae plawntiff and his
= counszxl did sveryihing oocoeclbly. Thal's scacy. They stale

3 Lhal Lhey avsume the loeeieagl [ollewed HIBAY culos amed contaocies
1 Diedores Fieson ixd gov lwer cermloslon. Tesio HIpeel, osgalin, 1o

S lsay Lhat wWhel They bt 9o omfeched, They Wwanl Lo prspoes sogdd

A foyvee of pootective Lpder that we Cabnc b oagree 1o when Gheey e
T o Ither snd e They e @ayving W Bt ERat mEeybe the whoele

# JIrhing changrez Tezause The hwosolral conracted Del wras Gioson.

LH |

Juat. anAthey fa:=s® statemerh., Trsy knew [Elores 3 beon

1 ch-ected;, he a2dmitted iz bEere tniz omming. EBs phis Somrs mocsd
il st the hearir: orn Mzeeh 210 that the Coust kRalieves plaipziff's
12 crunee’ ' befavier mecits a3 zarcbkien and that plaimtlfffs

13 counge. <cialms ke did northing wreng, Lhat leaves little chaolos
13 Eul bt dismiss Lhe ocase and again trlags naven™ b changed too

15 much o ln Vhelr ceply boivwi, pidintll] states Lhat Lhe plalrtllld
1i and bla coupsel Aid everythlzey corsocily. Lo dispigwinr Lhio

17 Jedmee Lhe SJouer gsed-cifloally fownd o BMazch L1 plazsslEl 'y

12 foourgel aoted apste Blatannly and Lo bod Laithy digeegapsed the
12 Jrules that zoe 2 place o paronect privileged and privacs

200 Rpesdioal resrds. Ln sssepgs the Dowrt savind they thawezle e
| ands husRTiIly The mears. e watbad rreee reccrds, he i3t owanr
IR E w3a o & hearing snd ask the ooyl 00 30 in Samers inafpessian
=3 s tn o ask foroa wraiteckivs order o oany of chat, he didan't wank

24 t> rigk Adairng zhat, he 3o the razsepda, s5cill hesn 't destroyed

Jh frhap or qiver. them bank; 2o he ohoga rhe poyre Fe go. | D Thar
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L foreates losuesd Doetween MIcnael Glbheosn amd nis lawyer, thoise ace
= Lesues 200 then o cesclve even Chwugh as I say LY you Look 35t

3 Lhe affidavivu oy Michae) Iibgon Lo Lhniz eapeo Souwfll fLing oot

1 whoorr Mo, Sorfluasd®s evticede came from and alse Moo Soccl ised

S thaont wivhdrawsy oot Thisg Dagey You Rucw, LT the Tyt Jrialtg

g Ythis motlon ©or sowes erasor. he'll some back foom Mlooneapoils and

T Jrags owver, Siven the Jowtn's Tiadinyg oF Blacant and cad fainh

# fisrecard of the roler anpd the disronesty and miscenregsentarions

LH |

ard false stavemenrs o she hospital, rhe Souet Ps Jdiswissay was
1 Appronriate and the Tours sheizl2 Zdeny the merian o crRecnsider.
il Thamnt you.

12 TAZ COURT: Mr. Marehead, anything to 3dd?

13 HAR ., HMORERZALD: Hething fwurither Erom OQreg ancs Joan

13 Jibsmon, your HTnor.

®u

15 THE TOURT: HMr., Prlrersan.,. anylhirng yoo wdanb oo o424
1i M., PETERFOH: M., weur Hanorp, e Rengyvno delendantes
17 Jwould Soim Lher goopuaent of He. Evand.

1% THE TOURT: HMr, EBEriciksoen, ywweo're 2iced of an aside

12 MHaswe to The wotlon tao dismlss, ls theze any recond you Want oo

20 fnEseT

| MEL. FRICRSOM: Mo, your Hoaroe, P think i0's all
IR gayeped hepre, '3 ust e redurgant,

o TAE COleT: &All right.

24 M., WELTER: Mazve I respornd, our Homos?

i PilE COUET S G abmsad

GFLP APF, 62

Fibed: 6/3/2025 10:65 AN C5T Godington Counly, South Dakota 14CIV23-000350
- Page 2695 -



TEANSCEIPT (SEALED}: 4-15-25 Page 34 of 38

i

1 PR, PELTEA: &0 theic crief tasisally sald rhe

= dismissasl =il preludlice Was, oo Biowe, can"L bBe uredone i3 what
3 Lhoyfee mlaimbireg now ard 2 woeold <ife Lo Lhe Copurbt United Stitey
4 JRupgrenss Towrt sdst Of Koo versos Tiloeed PEales. 598 U3 5EE,

5 Ytk the Cogrt pade clear Than g oosurt ol gormral Cwuolesboon Lo,
a fwhich 1=z this Couri, has che LaEeseont pewWwer [0 Yarate o wodiOy
7 s own Agdomsnt g thiz ingoedes wndesy Hule 0081 for any

H dudicial errgr of 1z o facF, & miarake, a plsoonenticrn, a

LH |

piaundersrangding and o oa Fap.T ia rFRe splpian o dudaomenc. And

£

1 T wonia 2150 nene Ofh Cirswmic I ore Ooature, 2023 West law

il Q22 0L, At Jieczuin Z0Z23 thaz IF we'rs ralhking abzut Rule

L=

12 ed{bl=d, the caiih all pcrovisicn, ar serrcr ¢f law is an

13 axtranrginary ciroumsatance Lthii supports the grant 28 5 Rule

13 aUib|=a8 motion. Alsc 1 noite In Wagner, South Daka'la Supreme 351
15 Hiv 24 &9y “hat “he gquaie oroad Language oL Rule &5ibi1-6 glves

1i Lhe Zauel ample power o waoale poedgnenils Whonever soch aobion
17 S wvpcroprlalo o acesieel Lell jeusbloe dud che couris hdve gsed

12 Yhiz clauce in 2 varleny o0 wloations, S0 ool oogpsy The Doyt
19 foan alter or awsrsd, vacats 175 ocder and pudgemsnt in fthis cazs.

b |

200 fnpgpEel Teeesht g 3 Eirst sen of 3eppeenas vedsrding Flrsneial

=1 proapds and onlecnion and or soticn was made apd the clalnbiff'=
A1 asunEe, saW that Thiey were norieEat, thAat perhaps those aubrasTaz

=23 Hutes tecum were TaTially deficient o dJelective and rhey dIcn'r
24 s foarward with lt.  The =Zama 2ame wikh 3 mekisn to guaszk, seoo

2 denew, the dgeragiticon of Pelares, There wWwas produnsy oovoeialy
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L fat vhe sgeeement o consent of Geloees Sibkscon the opinion

= Lerltrers 28 her medicdl prorisle

Fy

Ge owhy s Ls ceally unavallakle
5 fmalwriol wWitposg due Lo e medEieal o oand povchologisal Losoos,

4 Juared, vou Reeow, e plaint LEE wlpcagh cieeir sllocney deoooed

S fandrey Topwapsd wlitn Lhat, The obews chiopg they bBrowdht g == o,
a Ythey beowahs ue Tnis atfedavlin ewall and nene of chat changss

T fwhar | Pye mad Tt EPagrn Teedaye thls wasmoa situarions whers

# OIMe. Evans baac cnjecred, Dt e Was rne poving partye he had TRe

LH |

Furders 77 produaatinn &nd persuaaisn, it was innurcens upon bBim
1 Ea BEifeT the natzer to a mobicon, Re 2oild fawve seached sut To ==
il could heve 39t arn interim arder L-om the Court panding culines an
12 the matian, he ooculd have reackei owk bo aktoreney Sxctland zao

13 mayEe wark out Bome aort of stipualatisn ansg agreewreni.  He

113 didn"t 4= “hat. PBuL wha® Mc. Svzbtland did was in faect ceach cut
15 L: M, Evans 1o o aege 1! he'd oo willing bty stipulale 15 some 500t
1i af pratost lep perdig? d rcllzey by ke Court and by nsver hoore
17 Yoack Trome Shem. He was chiostoed, po sespdnssy no o oouniitn

12 Jpeopesal, neohiiag. 50 that affidawly chat was Eiled Thils

19 decenired dorsn't chakgs & ching here.  Apd Ehen flnzlly hin

200 felaiwing than Mo, sortlang rads falase gepresentatlons €20 Fralrle
ol | Lakes iz ahsolutely unsopgor ead hy rne evidence, Mr. Sors]amd

i wa2 candid with ThRe ST AT ke Tast hAearina and made alear

X3 Fhat the oarvsrsabicn wher Frairia takes Talled was with his

24 gacrezivy, nat kim, hiz =zezrataey's not sakhereized o give Imasl

2 gadvige, #he woinid naver say thar to Fhe Brajrie Lakes persor and
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L fsz ix s reot crealkle. AR I have pochlog facther, sour Horner .

= THE COURT: The Zourt granted g hearing on 3 metisn bteo
3 Peconsider beouuse Lhe Courk hag felt a large amsunt of anger at
4 . Sortland for his mwashe: In coseducting chie hexcing on March

5 Ml to hig responses Lo The Court, o bls cavalier attlizode, and
A fior the things shat 1 added when 1 supplemented the cecord here
T Yooday which is the 1d=3 thet Mr. Sortlapsd seemz T Blars

" feveryody gise In the worid Tor congplring with the defendant

LH |

here Greg Gibpson a&nd naft bringing forth Micha=l Gikaanfz reajity

10 cf the way he thinks thaz it ghould be bBraught forth.
il HMA. H2LTE2: Yewur Hencr, Seuw_s T =2da7
= THE COURT: oo HWo thanx you. WHWhen Ths Court cakss

13 an Bxirems view of the behavicr of zouns=2]l and 35 a cesult the
13 Eehavior of the olairntiffi the Cou-t, at least this Sourct, wanis
15 ko be suce thalt I haven's asied with smcblon as cpposed Lo with
1n cugsan and sa While I've peoen waltlpng fee Lhis hoaring, as I%ve
17 fbeen snticipabing this bearlng, T chRowghl aboul the Tindblngs

1z Mhat I made arnd I thowght abour Che Llepoctange I think of

192 Jattorneys ot to lose the [ocest for the Ceiees and 1 think

200 What's what haopgened here and Lo doelng 50 ipportant privilegsd
=l Information was gained Ip a way chat T continue T fesl was

i diahonest ang egregiors and 5o I granted this mpotjon to

23 reconricder primarily kecause I didn't want my dizpleasure at

24 MMr. Sortland to be unfajriy reflacsted cn hiz 2lient, bBut T deo

ch Ithink it iz well woareh pocing what My, Evang sald that 1t 12 por
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57

L fthat ¥r. Sornlansd Nas a4 sTrange woold wiew, the affidavizs of

= Lhe plainbtilfl 2 thig wasier ace Zlluslsalive 22 wheoe Lhe

3 spurpde 8f Lhat wWorid Yiew Lo, Ard o yed have your ceiredy

4 Po. Wellee, T pads Suci: “hat mELle mweef lon Lo reconzsider hoarbieg
S Yhappried pefope Ty apoeas Jdeasilpe, LI ol ZupEsa: Twourt Thinke
a fthorn | dide'c wake sults slene ELodlngs oo chan | was presiplious

T oWHn arannisg & gention v dlswlaa [ Rave ne daubt thar they Wyl

# findorm we oFf That and 1 w11l -ake b Fhart jzaee 1T it showld

LH |

anme ta fhat, Dot T gantinike =0 Ffee]l as Lf the behaviar hreEs,

1 particuiarly wwizh reqard —o gorfidential medicz]l records was

il cepeated, it war dizhonest, i1t was egregious, and then an toz of
12 all cf that Mr. Sorctland zame to <ourt and aaid it was everybody
13 alse's propliam and everyoody elge's mistake and Mr., Welter,

13 while 1 zaid you present a much more palatable version oI that
15 ko me hece today, essentiaslly T feel like you're sayving the same
1n Lhing and =0 nothing rceally hazx changed slnocs March 11 to

17 beday s date. v osa I oam not golng Lo cecenslder the deshigsion
1% ¥that L made, I made it for whac I feel ate well founded Pedsons,
19 11 made 1t becasuse of the thlags Chat [ was Ln a unlgue position
200 4o oses when I was here in the oourteoom 3nd 23 [ was ingevacting
w1 with the attorneys, and 5o 1'm ot Golng To vecanzider my

-
=

i Hdecizion, the judogment wiil stand asa (it is apnd you will Rave
=3 your right to appeal that decisicn. kMefre going £ bBe in retess

24 tday.

i {preepeading ~oaalided. |
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11

1 [ SYMECETT ST )

= s 55 CERTZZZCATE

3 COUMTTI OF COLIRGTON )

1

5 Thiy g Coooeptity sharn [, Dawhe Bugseell, Toucet Ropegrnoer L,

A fthe above-namsd County anel State, ook Dhe Do 3o
T prrge~Eilnas, arg the foresslag poage =34, inglusive, are a Tres

H odand onreet Trarsarint of Ty aFenntipe nntes,

LH |

faged an Paterkcwn, Aeabth Daketa, fhis 3th Jday ~8 Jups,

I 20250,

1= ‘5 [Cawrn hiussel b

13 Dawn Rusgeil., Court Reparisr

14
17
15
149

o |
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PRELIMINARY STATEMENT

In this brief, the Appellant. Michael Gibzon, will be referred to as
“Michael.” Appelless Greg Gibson and Joan Gibzon will be referred to as
“Gireg” and “Joan,” respecively, Appellee Gibson Family Limited
Partnership will be referred to as "GFLP."  Appelless Robert Honavne and
Honayne Law Office, PO, will be collectively referred to as "Honayne.” The
Codington County Clerk of Courts’ record will be referred to by the initials
“CR" and the corresponding page numbers.

JURISDICTIONAL STATEMENT

Michael appeals the Oreder and Judgment enterad and noticed on
March 26, 2025, and the Order Denyving Motion for Reconsideration entered
April 17, 2025, and noticed on April 23, 2025, (CR 2427-2431, 2568-2571.)
The Notice of Appeal was filed on April 25, 2025, (CR 2588.) Michael
contends this Court may exercise jurisdiction pursuant to SDCL 15-28A-3(1),
bocause the Cireunt Court entered a judgment dismissing his case.

Honayne disputes that the Clourt may roview the taxation of costs
against Michael pursuant to an Amended Notice of Appeal. See Pieardi v,
Limmiond, 2005 5.0 24, 9 18, 693 N.W.2d 656, 662 (quoting Strand v,
Conrier. 434 M. W.2d 60, 66 (5.1 1988)) ("The non-prevailing party's interests
are protected in that he or she may appeal the taxation as a separate final
judgment as was done hera, and the taxation is still subject 1o a review by

this Court. When [the order for costs] is made subsequent to the entry of a
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judgment the order may not be reviewed upon appeal from the judgment, but

only by a direct appeal from the order.”).

Greg, Jdoan, and Ronayne preserved their rights to seelk review of the
Cireuit Court's Order Denying Motions to Dismiss by filing and serving
MNotices of Heview, Honayne's Motice of Heview was filad and zerved on May
13, 2025, and Greg and Joan’s Notice of Review was filed and served on May
14, 2025, Both are timely under SDXCL 15-26A-22, as they were filed within
20 days after service of Michael's Notice of Appeal.

QUESTIONS PRESENTED

1. Whether dismizzsal of the case based upon numerous violations
of the rules of civil procedure and discovery abuses was an
appropriate exercise of the Circuit Court’s diseretion.

The Circut Court concluded that, given plaintiff's counsel’s bad faith

disregard of the rules that are in place to protect privileged and private

medical records and the ltkelihood that he wonld confinue o commit
violations, the appropriate sanction wos dismissal of the case. The

Cireuit Court denied plaintiff's motion to reconstider.

SDCL 15-6-4 1(b).

SDCL 15-26 A-67,

Il. Whether Counts Two and Three of the Amended Complaint,
which legally depend on a fiduciary duty between the GFLFs
limited partners, state a plausible claim for relief.

The Circuit Court concluded there were sufficient facts pled fo surcive a

SDCL 15-6-1206)(5) mation and dented the motions to dismiss filed by

Crreg and Ronayne based upon Greg's Lack of fiduciary duty to Michael.

Gibson v, Gibson Family Litd. P'ship, 2016 8.1, 26, 877 N.W.2d 597.

Cole v. Wellmark of South Dakota, lne, 2009 85 D, 108, 776 NAV 2d 240,

Wallep Canvon Ranch Lid. Liab, Co. v. Goodwyn, 351 FP.3d 943 (Wy. 2015).
H00843357.DOCK [/ 1} )




(Fant £ : 2022 8.D, 22, 973 N.W.2d 225,
SDCL 48-7-403.
STATEMENT OF THE CASE
Michaeal returns to the South Dakota courts with grievances about the

GFLP. SBee Gibson v, Gibson Familv Lid. P'ship, 2016 5.1, 26, 9% 2.7, 877

N.W.2d 567, 589600 (digcuzsing prior litigation brought by Michael). This
time, he incdudes claims against Greg's wife, Joan, and GFLFP's attorney,
Honayne. The Amended Complaint includes seven counts, and only Counts
Two and Three concern Ronayne. (CR 18-35) In Count Two, Michael claims
that Greg breached fiduciary duties owed to Michael. (CR 29-30) In Count
Three, Michasl claims that Honayne aided and abetted Grog's breaches of
fiduciary duty. (CH 30-32)

Grreg and Eonayne moved to dismizs Count2 Two and Three of the
Amended Complaint under SDCL 15-6-12(605), (CR 43-51; 60-68) Because
both Counts Tweo and Three are legally dependent upon the existence of a
fiduciary duty between Greg and Michael, and the moving defendants
assortod no duty existz betwoen limited partners. the moving defondants
sought dismissal for failure to state a claim apon which relief can be granted.
(1d.) Following a hearing on March 26, 2024, the Honorable Carmen A.
Means denied the motions to dismizs, (CR 512.)

GLFFP moved the Court for sanctions against Michael based upon his

counsel's repeated violations of the Rules of Civil Procedure and discovery
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abuses, including the sanction of dismissal with prejudice. (CR 964-965.)
Greg, Joan, and Ronasyne joined the motion. (CH 1341-1342; CR 1520-1522.)
dJudge Means pranted GFLFP's Motion. (CRH 2428-2431.) She demed Michael's
Motion for Reconsideration. (CH 2568-2567.)
STATEMENT OF FACTS

The late Dalores Gibson and her two sons, Greg and Michasl, wers
partners in the GFLP, which was formed in 2002, (CR 18.) Delores was the
onlv general pariner GFLFP ever had, and owned 8 266% of the partnership.
(CR 19.) Creg and Michasel were limited partners, owning 45.802% each. (CR
18.) This Court described the GFLF in its prior decision:

Neither Michael nor Greg paid for their interests in the

partnership. Delores serves as the general partner, and Michael

and Greg are limited partners. As the sole general partner,

Dialores s responsible for management of the partnership.

Linder the partnership agresment, Delores has sole authority o

docide with whom the partnorship conducts business and

whether to distribute income. As limited partners, Michael and

Cireg have no significant duties,

(hibson v, Gibson Familv Lad. P'ship, 2006 5.0, 26, 9 2, 877 N.W.2d 587, 589,

Michael has twice before litigated issues concerning the GFLP. In
April 2007, Michael filed suit against GFLP, Delores, and Greg, asserting
various claims, including a elaim that Delores breached her fiduciary duty as
GFLP'2 general partner by loaning money to Greg. ld. Michael also pleaded
causes of action for intentional interference with contract, enforcement of oral
lease agreements, slander, negligence, fraud and deceit. accounting and

valuation of the limited partnership, and judicial dissolution of the
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partnership. ld. at n.1. In September 2008, GFLP leased its 2,060 acres to
Greg and Joan’s corporation, Champaygn Ranch, Ine. [d. at 9 3, 877 N.W.2d
at 5399, In December 2009, Michael's 2007 suit went to trial, and the jury
rijected Michael's claims that Delores breached her Aduciary duty by loaning
money to Greg and GFLP property to Greg, Jd,

In June 2011, Michael commenced another action and asserted six
claims against GFLFP and Delores in her capacity as general partner, [d. at ¥
A, 87T MW 2d at 599, Michael again claimed that Delores breached her
fiduciary duties based, in part, on the partnership’s land transactions with
Crreg, Jd, at 95, 877 N.W.2d at 600. Michael econtended that he waas "frozen
out" out of the partnership and that he was incurring tax liabilities without
recelving partnership distributions to pay them. Jd, The case was tried. the
jury returned a defense verdict on the hduciary duty claim, and the
remaining claims were sither dismissed or not appealed. Id. This Court
atfirmed on all grounds.

This third action brought by Michacl follows a real estate sale that
closed on September 12, 2022, (CH 25.) The sale grew from a prior
agreement GFLP made with Greg and Champayvgn Ranch, Ine. On April 19,
2022, Delores and Greg signed a “Lease and Agreement (with option to
purchase under certain conditions),” (CR 267-286) LUnder the Lease and
Agreement, Delores granted Greg and Champaygn Ranch, Ine., an exelusive

option to purchase GFLP property. (CH 270 Upon notice of intent to
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exercise the option, GFLF was to procure a real estate appraisal. ([d.)y If
Greg and Champaven Ranch, Inec., decided to exercise the option. they were
required to pay the purchase price in full within 60 davs of notice of exercise.
(CR 271.)

The land was appraised by Greg MNeu, who established certaim values
as of July 9, 2022 (CR 23) In August 2022, Greg communicated his intent to
exercise the option and purchase three parcels of the GFLP's real estate. (CR
24 Ultimately, Greg and Joan paid $2.95 million to GFLP in exchange for
cortain tracts of GFLP real estate. (CR 25 This purchase price was based
on the values for the three parcels in Neu's appraizal. (CH 24.)

The Amended Complaint recognized Delores’s status as general
partner: “Non-party Delores Gibson is the mother of Greg and Mike, and the
general partner for the Gibson Family Limited Partnership ™ (Ul 19)
The GLFP Partnership Agreement states:

a. THE GENERAL PARTNER. The General Parter
and the General Partner's street addresses are:

Delores Gibson
RE1, Box 191
Caodwin, S0 GT258

Referance to the "General Partner” used in the singular
will also mchide the plural.

If a Gieneral Partner, serving alone, ceases Lo serve for
any reason, and if the Limited Partners have not elected a new
Greneral Partner within 90 davs from the effective date of
withdrawal of a (General Partner, it 1= agreed that, without
amendment to these Articles, the following persons will serve as
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the Substitute General Partners: Gregory . Gibson and.
Michael A, Gibson,

The designated Suceassor General Partner will not have

the duties nor the Liability of a General Partner until such time

as the suecessor actually assumes the position of a General

Partner. A (General Pariner who ceases to be a General Partner

will not be personally liable for the debts and obligations of the

Partnership imcurred following the termination of his, her, or its

service as a General Partner. The Successor General Pariner,

will have the right and autherity to execute an amendment to

the Certificate of Limited Partnership in the event the General

Partner, who has ceased to serve, is unable by reason of death,

disability, or absence, or who refuses, to execute the Certificate

as attorney in fact for the withdrawing General Partner.

(CR 143.)

The Amended Complaint meludes a conclusory allegation that Greg, a
limited partner, "owes a duty of loyalty and duty of care to GFLP property
and to each partner thereof,” (CR 18, 29.) It does not allege that Delores
ceased to be the general partner, or that Greg replaced her as general partner
at any time relevant to the allegations underlying Michael's case.

ARGUMENT

A. The Circuit Court properly dismissed the case as a sanction for
numerous rule violations.

Pursuant to SDUL 15-26A-67, Ronayne adopts by reference all
arguments sat forth in the Appellee Briefs filed by Greg, Joan, and GFLP
that pertain to the Circuit Court’s judgment of dismissal under SIMCL 15-6-
41{(b) and denial of Michael's motion to reconsider. Honayne respectfully

requests that the judgment of dismissal be affirmed,
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B. Alternatively, because limited partners do not owe fiduciary
duties to one another, the Cireuit Court should have dismissed
Counts Two and Three of the Amended Complaint.

“This Court's standard of review of a trial court's grant or denial of a
motion to dismizgs is tho same standard as that which is applied upon review
of a motion [for] summary judgment — 18 the pleader entitled to judgment as
a matter of law?" Heine Farms v, Yankton Cnty,. 2002 513, 88, 9 8, 649
KW 2d 587, BAY (quoting Hagemann v. NJS Engineering Inc., 2001 5.1
102, 9 4. 632 N.W . 2d 840, 848). “Therefore, we review all facts most
[favorably] to the [nonmoving] party.” Id. We continue to review questions of
law, particularly izsues of statutory construction, de nove.” Id. (citations

omitted), The existence of a fiduciary duty 15 a question of law for the Court.

Cole, 2000 510, 108, % 45, 776 N.W.2d 240, 253, A motion to dismiss 1s an

appropriate means of disposing of claims where no duty exists, See Fodness

v. City of Sioux Falls, 2020 S.D. 43, 99 13-32, 947 N.W.2d 619, 625-630

faffirming orders granting motion to digmizs and donving motion to amond
because of failure to demonstrate a duty owed to plaintiffy.
1. Neither the ecommon law nor the GFLFP Partnership
Agreement nor South Dakota statutes create a
fiduciary duty between limited partners like Michael
and Greg.
Az Michael tacitly recognized below, “the common law, GFLF
Partnership Agreement and South Dakota statutes are silent on a limited

pariner's fiduciary duties,” (CH 177.) Against this legal backdrop, “the

allegations show on the face of the complaint there is some insuperable bar to
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relief, [and] dismissal under Rule 12(b}5) is appropriate.” Sisney v. State,
2008 5.D. 71, 1 8, 754 N.W.2d 639, 643. Count Two of Michael's Amended
Clomplaint should have been dismissed.

A fiduciary has a duty to act primarily for the benefit of the other,
Nard v 1986 5.1, 113, § 12, 663 N.W.2d 246, 250. To create a
fiduciary relationship, one must have, in addition to “'confidence of the one in
the other,” the existence of “a certain inequality, dependence, weakness of
age. of mental strength. business intelligence, knowledge of the facts
mmvolved, or other conditions, giving to one advantage over the other.™ Cole,
2009 5.0, 108, 9 46, 776 N.W.2d at 255 (quoting Garrett v, BankWest, lnc.,
459 MW 2d 833, B38 (5.1, 1990)) (emphasis in original)). [f a fiduciary
relationship is deesmed to exist. then a separate legal cause of action may be
brought for a breach of the fiduciary duty. See Chem-Age Industries, [ne v,
Glover, 2002 5.0 122 9 358 662 N.W.2d 766, 773. In South Dakota, most
commercial or business relationships do not rise to the level of a fidueiary

ralationship when the partieg are dealing over an arms-length transaction.

High Plaing Genetic Regearch, [ne, v, JB Mill-Tron Ranch, 535 N.W.2d 834,
B42 (5.1, 1995) (citing Taggart v, Ford Motor Credit Co,, 462 N.W.2d 493,

00 (5.0, 19907,
Michael tailed to plead that any facts that would give rise to a
fiduciary duty under this Court's decisions. He makes no allegation that he

reposad faith, confidence, and trust in Greg. Nor did he argue below, in any
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respect, that he satisfied the tesis that this Court has developed that would
have created such a duty between Greg and Michael. (CR 169-184.) He
simply alleges that *Greg owes a duty of loyalty and duty of care to GFLF
property and to each partner thersof” (CH 29)

Likewise, the GFLP Partnership Agresment 18 silent as to the
existence of fiduciary duties, As this Court recognized in the prior litigation,
that “[als limited partners. Michael and Greg have no significant duties,”
Gibson, 20016 8.0 96, 5 2, 877 N.W 2d ac 599, “At oral argument, Michael
admitted that hig position in the limited partnership i=s like that of a passive
imvestor.” Id, % 11, 877 N.W.2d at 601. Indeed. Michael pleads nothing in
his Amended Complaint to demonstrate how any fiduciary duty is created by
the GFLF Partnership Agresment.

In a similar setting, where a limited partnership agreement imposed
no specific duties, the Wyoming Supreme Court analyzed other possible
asources for fiduciary duties among limited partners. [T]here i2 no common
law duty owed by a limited partner to a gencral partner, the limited
partnership, or other limited partners.” Wallop Canvon Ranch, Ltd, Liab, Co,
v, Uoodwyn, 2015 WY 81, 9 43, 351 P.3d 943, 955. “Thus, il any duties exist,
thev must be found in statutes.” ld, The Wyoming Court looked to the
Wyoming Uniform Limited Partnership Act and concluded that no Aduciary
duty exists: "the WULPA is silent regarding duties imposed upon a limited

partner in a limited parmership. Accordingly, the WULPA imposes no
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explicit statutory duties or responsibilities upon a limited partner” [d., 9 44,
351 P.3d at 956.

Simtlarly, in South Dakota, a general partner of a limited partnership
“has the rights and powers and is subject to the restrictions of a partner in a
partnership without limited partners.” SDCL 48-T-403; Cf, Wyo, Stat. § 17-
14-503. However, no similar provision imposes upon limited partners the
same duties, South Dakota's Uniform Limited Partnership Act, like
Wyoming's version, is silent regarding fiduciary duties being imposed upon a
limited partner in a limited partnership. Accordingly, South Dakota law
mmposes no expliat statutory Hduciary duty upon a limited partner like Greg,

Michael's sole argument against dismissal below was that Delores
somehow ceasaed to serve as GFLP's general partner. That argument
contradicted his own pleading and sworn statements. At no point did
Michael allege that Greg assumed the duties of the general partner during
the relevant timeframes in 2022 when the “Disputed Transaction” took place.
Instoead, his pleading recognized Delores’s status ag goneral partner: “MWon-
party Delores Gibson is the mother of Greg and Mike, and the general
partner for the Gibson Family Limited Partnership.” (('R 19.)
(Emphasis added.) Similarly, Michael signed a declaration on February 27,
2024, declaring "under penalty of perjury” in paragraph 3, “[m]y mother,
Dralores Gibson, is the General Partner and has management control as

such.” (CH 136.) In paragraph 4. Michael declares “[m]y mother. Deloras
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(Fib=on. is the sole General Partner of GFLP and owns 8. 4% of this
partnership.” (Id.)

Michael s position also runs contrary to the GFLFP Partnership
Agreement, which states: “[t]he designated Successor General Partner will
not have the duties nor the hability of a Genaral Partner until such time as
the suceessor actually assumes the position of a General Partner.” (OR 143.)
Again, there is no allegation in the Amended Complaint of Delores’s
withdrawal, no allegation of an effective date of Delores’s withdrawal, and no
allegation concerning an election of a new general partner within 90 dayvs of
Delores’s withdrawal, There iz also no allegation that Greg executad an
amendment to the Certificate of Limited Partnership, which is also
contemplated in the event the general partner has ceased to serve. Any
argument that a fiduciary duty between Michael and Ureg springs from Greg
supposedly serving as a substitute general partner is fundamentally
unsupported by the allegations of the Amended Complaint and the plain
language of the agrecment.

Michael relied primarily upon Eed River Wines, Inc. v, Hoot, Ing,, 2008
NI 117, 751 N.W.2d 206 (2008), to support his position that limited pariners
oould face hability for breach of fiduciary duty. However, Bed River Wings,
Ine., involved drastically different facts. In that case, a majority group of
limited partners affectuated a literal ouster of the general partner and then

claimed they owed no fiduciary duties to the minority group of limitead
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partners who were victimized by the majority group's missteps. The
applicable North Dakota law in effect at the time of the ouster stated: “[A)
person ceases to be a general partner of a himited partnership upon the
happening of any of the following events; ., . The general pariner is removed
as a general partner i accordance with the partnership agresment.,”
NDUCC § 45-10.1-26(3). "This event ocrurred when the majority pariners
vobed to remove Red River Wings as the general partner under the terms of

the partnership agreements.” Hed River Wings, Inc.. 2008 NID 117, % 14, 751

N.W.2d at 217,

Unlike in Hed River Wings, Ine,. there was no hostile takeover of GFLF
by limited partners. Delores remained the general partner at the time of the
September 2022 transaction, If Michaels pleading and Declaration is
accepted as true, she continued in that position into 2024,

Because Greg was a limited partner in the GFLP, he did not owe
fiduciary duties to Michasl. Count Two of the Amended Complaint fails to
atate a plaugible claim. Tt should have beon dismissad.

2, Count Three also should have been dismissed.

Without the support of the underlyving breach of fiduciary duty, Count
Three of the Amended Complaint necessarily fails, *|A] fundamental
requireament of establishing a claim for aiding and abetting is the existence of

an underlying tort.” Gantvoort v. Ranschau, 2022 5.D. 22 940, 973 N.W.2d
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225, 237 (eiting Chem-Age Indus_, 2002 S.D. 122, § 46, 652 N.W_2d at T75).
Count Three should have been dismissed on this basis.

Simtlarly, while no separate count 1s pled i the Amended Complaint,
within Count Two in paragraph 79, Michael alleges: “Ronayne was also
acting in conapiracy with Greg Gibson and Joan Gibson to defraud Michael
(Fibson from his correct partnership shares.” (CR 300 “|Civil conspiracy] is
not an independent cause of action, but is sustainable only after an
underlying tort claim has been established. A civil conspiracy 1s,
fundamentally. an agreoment to commit a tort.,” Gantveort, 2022 5.1, 229
50, 973 N.W.2d at 240 (quoting Setliff v. Stewart. 2005 5.1, 40, 9§ 27, 694
N.W.2d 859, 867). For Michasl to have a plausible conspiracy claim, he must
have a plausible underlying breach of fiduciary duty claim. The lack of a
fidluciary duty among the limited partners makes Count Two implausible.

CONCLUSION

Ronavne respectfully urges the Court to affirm the dismissal of
Michael's case with prejudice baged upon the numerons vislations of the rales
of civil procedure and dizscovery abuses presented to the Circuit Court.,
Alternatively, Ronayne urges the Court to reverse the Circuit Conrt's denial

of his motion to dismiss Counts Two and Three of the Amended Complaint.
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Respectfully submitted this 62 day of October, 2025
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PRELIVIENARY T NT

Citations 1o the record are designated as “CR.™ Citations to the transcript of the
hearing on the Motion to Dismiss are designated as “Tr.,” while citations to the transcript
of the hearing on the Motion for Reconsideration are designated as “MFR Tr." Citations
to Appellant’s Appendix are designated as *App.” Citations to Appellant’s Supplemental
Appendix are designated as “Suppl. App.”

References to “Appellant” or “Mike™ mean Appellant Michael A. Gibson.
References to “Greg™ mean Appellee Greg Gibson, while references to “Joan™ mean
Appellee Joan Gibson, The “Gibson Appellees” refers collectively to Greg and Joan.
Citations to their brief are designated as “Gibsons' Br," References o “GFLP” or the
“Parinership” means Appellee Gibson Family Limited Partmership, Citations to its brief
are desipnated as “GFLP Br.” “Ronayne™ refers collectively to Appellees Robert
Honayne and Ronayne Law Otfice, P.C. Citations to their brief are designated as
“Ronayne Br.” Finally, references to the “Appellecs™ collectively refers to Greg, Joan,
GFLP, and Ronayne. |

GFLP and the Ronavne Appellees unsuccessfully challenge this Court’s

Jurisdiction in this appeal on different grounds.

First, GFLP asserts Mike failed to submit the costs bond required by SDCL 15-
26A-23. GFLP Br. at 1-2. This is false. The (redacted) check for $500.00 made out to
the Codington Coumty Clerk of Courts on April 25, 2025, iz attached to Mike's
Supplemental Appendix, Suppl, App. 00001, Mike has fully complied with SIXCL 1 5-
26A-23.



Second, Ronayne asserts that the Court does not have jurisdiction to review the
circuit court’s taxation of disbursements. Bonayne Br. at 1-2. However, Mike does not
contend the circuit court failed to follow statutory procedure when taxing costs or that it
taxed inappropriate costs. See SDCL 15-6-34(d), 15-17-37. Rather, Mike chajlenges the
underiving judgment that made the Appellees “prevaiiing parties.” Therefore, he did not
need fo file a separate notice of appeal after the circuit court amended its judgment by
inserting the amount of costs, IF the judgment is affirmed, so is the taxation of costs,
Conversely, if the judgment is reversed, the taxation of costs is antomatically vacated,
SDCL 15-17-56 (*Disbursements taxed by 2 party, in the trial court, who did not prevail

on appeal, are void”).



STATEMENT OF LEGAL ISSUES ON REVIEW

1. The cirenit court properiy denied the Gibson Appellees” and Ronayse's Motions
to Dismiss Appellant’s claims for breach of fiduciary duty and aiding and abetting
or conspiring to breach a fduciavy duty.

The circuit court properly determined Michael Gibson stated plausible claims for
breach of fiduciary duty and aiding and sbetting or conspiring te breach a fiduciary
duty under SDCL 15-6-12{b}¥5) when the Amended Complaint alleged that Greg
Gribson participated in the control of the Gibson Family Limited Partnership’s business
and exeroised control over its general partner,

o Ward v. Lange, 1996 5.D. 113, 353 N.W.2d 246
o  Trahan v, Lazar 457 F.8upp 3d 323 (S.DUNVY. 20200,

Wi



ARGUMENT
Before the actual issues in this appeal can be addressed on reply, Appellees’
attempt to fundamentally alter the landscape of the appeal and the record it is based on
must be rectified. Specifically, the Gibson Appellees represent an abuse of discretion
standard of review applies to the entire appeal, which they also use to further their effort
to open the universe of this appeal beyond its purview. In doing so, they discuss the

AA

standard of review in conjunction with the circuit court's “inherent authority™ to tee up
Appellees’ subsequent efforts to expand this Court’s review beyond the scope of the
Judgment and SDCL 15-6- 41(h). See Gibsons™ Br. at 19

However, whether through “inherent authority™ or otherwise, there is no
“misconduct” to sanction with dismissal unless and until the trial court makes findings
and conclusions to that effect, See id Indeed, this Cowrt applies “three distinet standards
of review™ in these cases. See, ¢.g., Neon v. Huron Reg'l Med. Ctr., Inc., 2025 5.1, 34,9
17, 24 M. W.3d 405, 412, First, indings of fact are reviewed under the clearly crmoneous
standard. fd (citation omitted}. Second, the de nove standard is applied when reviewing
the conclusions of law, fd  And finally, the Court reviews the “cltimate decision to
dismiss” under the abuse of discretion standard. Jd. While true trial courts have inherent
authority W sanction misconduct, it 15 subject to restrictions set forth by this Court,
Appellees’ view would render limitations delineated by this Court in precedent and
statutes like Rule 41(b) or Rule 1 1{c) superfluous.

Accordingly, because the circuit court entered a judgment on the merits, it must
have done so in complianes with Rule 41(b). which allows the court to do so for

violations of SDCL Chapter 15-6 or court orders. 8 # Croes Fomily Tr, v. Small Bus,

Admin., 446 N.W.2d 55 (8.1, 1989) ("Pursuant to SDCL 15-6-41(b) and (c), the court
I



has power to grant a motion to dismiss a pleading when the pleader has failed to comply
with the rules of civil procedure (SDCL ch. 15-60), or failed to comply with any order of
the circuit conrt.”™). Although the verbal ruling was not a model of clarity, it did make
clear the Tudgment was principally based on *roles that are in place and the statutes that
are in place to protect privileged and private medical records.” (Tr.27:6-13).

Appelless’ endeavor 1o excesd the purview of Rule 41(h) and the Judgment is
derived from the fact the settled record does not allow them to prevail. Tt is why their
primary tactic on appesl 15 to place the cart before the horse and focus on the ultimate
discretionary decision to dismiss, rather than substantive legal issues in the underlying
conclusions. This is further borne out by Appelless’ repeated insinuations that
identifving and addressing these issues with commonplace lepal arguments are salacious
acts worthy of condemnation. Because Appellees cannot claim these arguments are
frivolous, they misapprehend their purpose by suggesting Mike simply seeks the tacit
endorsement of his trial counsel's decisions and they litter ad hominem attacks against
Mike to justify dismissing his case for actions he had rothing to do with. By failing to
meet these issues on their merits, however, Appellees not only leave the fact that the
Judgment is based on improper conclusions of law, they also leave the most compelling
reason a8 W why dismissal was an abuse of discretion untefuted: it was baged solely on
an atiprney’s decisions on procedural nuance that was, at & minimum, not directly
answered by South Dakota law,

For the reasons already set forth and those that follow, Mike respectfully requests

that this Court vacate the Judgment and remand his case for further proceedings.



L THE JUDGMENT IS NOT SUPPORTED BY SUFFICIENT FINDINGS OF FACT AND
CoNCLUSIONS OF Law,

All Appellees fail to offer any response to the issues with the lack of findings and
conclusions as to the underlying alleged discovery condwet, the statute or rule the court
determined was violated, or the fact there was no in camera review of the medical
records in the first instance, Rather, GFLP implicitly acknowledges the findings and
conclustons were insufficient by arguing none were required at all, Meanwhile, the
Gibson Appellees ignored the legal questions and jump straight to the dismissal by
narmrawly pointing to commentary they describe as Sertland’s purported “recalcitrance.”
Both argoments fail.

For its part, GFLP claims findings and conclusions are only required under “Rule
41(b} and Rule 52(a) where an action is tried to the court[.]” GFLP Br. at 23, See at 22-
23, To reach this conclusion, GFLP selectively quotes ten words from Rule 41(h) to
claim it only “contains a provision that provides for entry of findings of fact and
conclusions of law—""n an action tried by the court without a jury.”™ fd The express
language of Rule 41{k) dictates otherwise:

For failure of the plaintiff to prosecute or to comply with this chapter or any
order of court, a defendant may move for dismissal of an action or of any
claim against the defendant. Afier the plaintiff, in an action tried by the court
without a jury, has completed the presentation of the plaintifT's evidence,
the defendant, without waiving the defendant’s right to offer evidence in the
event the motion 15 not granted, may move for a dismissal on the ground
that upon the facts and the law the plaintiff has shown no right to relief. The
court as trier of the facts may then determine them and render judgment
against the plaintitf or may decline to render any judgment until the close
af all the evidence. £ the cowrt renders fudgment on the meries aoainst the
plaingiff, the conrt shall make findings as provided in § 15-6-52{a). Unless
the court in its order for disinissal otherwise specifies, a dismisval under
this section and any dismissal not provided for in § 15-6-41, other than a
dismissal for lack of jarisdiction, or for failure to join a party under § 15-6-
19, aperates as an adindication upon the merits.



(Emphasis added).

Om the other hand, the Gibson Appellecs claim there are sufficient findings and
conclusions, but they are only able to point to the circuit court’s commentary on what
they describe as Sortland’s “recaleitrance” at the hearing, “the sevenity of counsel's
conduct,” and previous litigation between the parties. Gibsons” Br. at 18, While Mike
mainiaing the cirenit court did not weigh the appropriate factors o determine the
sanction, this commentary has nothing to do whether a rule was violated and how, In
fact, although Appellees refer to “the severity of counsel’s conduct,” the only conduct
they can identify is Sortland would not “concede he failed to comply with the rules and
abused the discovery process” at the hearing, [ The Gibson Appeltees likely
recognized this issue given they immediately pivot their position that an abuse of
diseretion govems the appeal before addressing the substantive law. [d at 19,

Hecause the Judgment is not supported by sufficient findings of fact and
conclusions of law, it must be vacated,

I

Ag set forth above, the cireuit court’s dismiseal must be hased on a violation of

Chapter | 5-6, The only viclations alleged within the scope of the Judgment consist of
allegations Sortland did not comply with SDCL 15-6-£5(b) because: (1) Appellees

elaimed they did not have proper advance notice of the subpoenas for medical records:
and (2} Sortfland's legal assistant received copies of medical records after GFLP filed a

Motion to CQuash, Both arguments fail.



A, Appellees had Notice of the Subpoenas for Medical Records and an
Cpportunity to Object,

The record establishes the subpoenas tor medical records were served in
compliance with Rule 45{0). Appellecs’ arguments are wntten with a tenor sugpesting
they did not receive proper notice of the subpoenss for medical records before they were
served. Chbsons’ Br. at 17, 20; GFLP Br, at 26, Hewever, they fail 1o disclose their
insinuation is based solely on them receiving the subpocnas witheut a cover page bearing
the caption, “Notice of Intent to Serve.” {App.00017-00040). Failing to inclxde the
cover page when serving subpoenas on counsel is a technical error, not a substantive one,
atd it certainly does not justify dismissal. See Wagner v Truesdell, 1998 5., 9, 99 6,
574 N.W.2d 627, 629 (holding that service of a summons was not defective because it
was “substantially compliant” with the rule), Indeed, although GFLP devotes several
pages to discussing the importance of having the opportunity to object, it filed a Motion
to Quash on the same day the recipients were served with the subpoenas, (CRE19);

[App HITH,

GFLP also claims in passing Sortland was required to fle returns of service for
the subject subpoenas earlier than January of 2025, Howewver, it provides no authority
because there is no requirement to file a returm of service in the first instance under
Chapter 15-6. Appellees’ efforts 1o tally the chalkboard with grievances even if they do
not square with scope of the Judgment and Chapter 15-6 ig indi¢ative of the fact that
actual conduct at issue was insufficient to warrant dismissal.

B. The Plain Language of Rufe 45(h) Did Mot Reguire the Procedure
Appellees’ Relied on to Reguest Sanctions,

Ironically, Appellees take great offense 1o the suggestion GFLP, as the movant,

was ohligated to comply with the law and prosecute its Motion by seeking relief. In an
5



etfort to contest GFLP"s abligation, Appellees claim obligations to comply with
discovery indefinitely halt upon the filing of a motion and turn 1o inapplicable sources
outside of Rule 45(b) and Chapter 15-6 altogether,! However, the conclusion that the
plain terms of Rule 45{b) do not circumscribe the conduet at issue rémains the same,
This conclusion remains signiticant regardless of what the Cowrt decides on these distinet
issues because it is reflective of its reluctance to uphold dismissals based on the acts of
“erranl altomeys.”™ A party should not have their case dismissed because of the decision
an attomey made on procedural nuances,

First, Appelless jointly contest GFLP"s obligation to progecute its Motion to
Ciash by elaiming “it would be impossible for the subpoenaed party to file a motion to
quash, obtain a hearing, and receive a ruling in time," Yer, this ig not a position Mike has
taken. The litany of authority he cited specifically explains that the “least that [a party]
cun be expected to do” 18 get an order temporanly staying the obligation until there 13
time for it to be heard. See, e.g. Hepperde v. Johnston, 390 F.2d 609, 613 {5th Cir, 1979)
(quoting Pioche Mines Consolidated, fne, v. Dolmean, 333 F.2d 257, 269 (9th Cir, 1964)).
The Gibson Appellees’ attempt to distinguish these cases on the premise they primarily
concerned a party's abjection, not a non-party, anly proves the conclusion, CGibsons' Br.

at 24, n. 11, The only objection filed was by and for GFLP, a party. Notably, Appellees

! The Gibson Appellees also argue Sortland did not comply with the obligation to meet and
confer under Fule 37(a). Rule 37(a} is not only outside of the Judgment, the obligation to
meet and confer thereunder 15 part of the certification requirement for motions to compel,
SDCL 15-6-37(g). Additionally, it was Sortland who proposed working out a stipulation
after GFLP filed its Motion to Cuash, (App.000T72). GFLP's counsel advised he would
send a proposal the following week, & When he failed to do so, Sortland sent a proposed
stipulation. (App 00075-00079). He received no response. Jd The next time Appellees
“communicated™ about the issue was GFLP's Motion to Dismiss. fd ; (App 00080-0082),
6



do not respond to the argument that GFLP did not have standing to object. See Hollow
Harn v, Firsteomp. Ins, Co., 5:17-CV-05016-JLV, 2020 WL 65591306, at *2 (D.5.0). May
4, 20200 (“Generally, a party to & lawsuit does not have standing to seck to gquash n
subpoena directed to a non-party—that power lies with the non-party ™).?

Second, GFLP relies on a procedure set forth under Rule 45(d) and through more
careful quoting, omits its express language limiting its application to subpoenas for
depositions. SDCL 15-6-45(d) (entitled *Subpoena for taking depositions--Place of
exemination.). Specifically, Rule 45(d} clarilies that subpoenas for depositions may also
command the deponent to produce documents and then sets forth the following
procedure:

The person to whom the subpoena is directed may, within ten days after the

service thereof or on or before the time speoified in the subpoena for

complizace if such time 15 less than ten days after service, serve upon the
attormey designated in the subpoena written chjection to inspection or
copying of any or all of the designated materials. If objection is made, the

party serving the subpoena shall not be entitled to inspect and copy the

materials excepl pursuant 1o an order of the court from which the subpoena

was issued. The party serving the subpoena may, if objection has been

made, move upon notice to the deponent for an order at any time before or

during the taking of the deposition,
I'd The inclusion of this languape in Rule 45(d), but nat in Rule 45(b) only furthers the
conclusion that Rule 45(b) doss not explicitly require the procedure Appellecs spek
tetribution for, In fact, Rule 45(d) expressly divects that deposition subpoenas which

command production of documents are also subject to Rule 45(b). fd Rule 45(h),

* GFLP asserts in its brief {at p. 32): “[Mike] knew Attorney Evans represented GFLP
and Delores—just as Aftorney Evans had done since 2006—and that Attorney Evans on
behalf of Delores had objected to Sortland’s attempt to obtain Delores’ medical records.”
Attorney Evang, who tiled a Motion to Quash on behalf of GFLP, did not file a Motion to
Ouash on behalf of Delores,

P



however, does not make a similar incorporation to the above procedure. Perhaps the
exclusion of this language from Rule 45(h) is an unintended discrepancy this appeal will
clarify, but the fact remains that its “plain language” does mot “prohibit[] inspection of
records™ upon the filing of a motion. GFLP Br. at 30.

Lastly, GFLP pivots completely outside of Chapier 15-6 and later, South Dakota
law entirely, by claiming Sortland violated the physician-patient privilege and/or HIPAA
when PLHS sent medical records while GFLP's Motion to Quash was idling. Although
the tone of the argument is certainly impassioned, its various ostentatious propositions,
such as, “[Sortland] was “required fo ensure his subpoenas were HIPAA compliant,” are
not supported with legal authority, That is why Appellees altogether fail to respond to
clear matters of law, including, GFLP lacked standing to object on the basis of privilege,
the privilege was waived, that the circuit court did not conduct an in camera review, and
only applies to covered entities and creates no private right of action.  The fact
Appellees’ resort to authority outside of South Dakota 1o set forth the procedure they
contend was required reinforces the conclusion it was not required under Rule 45{b)'s
language. While this Court may certainly choose w0 adopt the approach set forth in cases
like Keplinger, il had not done so at the ime, which emphasizes the impropricty of the
sanction,

. Alleged Violations of the Sonth Dakota Rules of Professional Conduet are
Mot Preserved for Appeal.

The Court need not consider Appellees’ arguments concerning the South Dakota
Rules of Professional Conduct on their merits for two reasons. First, a judgment of
dismissal may only be entered under Rule 41(b) for violations of Chapter 15-6 or court

orders, Neither is implicated here. Second, GFLP correctly concedes that "the circuit



courl did not expressly state that Sortland’s conduct violated the Rules of Professional
Conduct,” GFLP Br. at 29. While the Gibson Appellees fail to cite to any fegal authority
allowing the Court to determine a violation of an ethical rule for the first time on appeal,
GFLP, on the other hand, cites to Alia v, Pennfngton Caty Board af Copun'rs for the
proposition that “{this Cowrt] can affirm the cirouit court for any basis which supports the
court"s ultimate determination.” 2019 5., 39, T8, 931 N.W.2d 714, 718. Once again,
however, GFLP conveniently fails to acknowledge this is the standard for reviewing
rulings on summary judgment, which, unlike a judgment on the ments, do not require
findings or conclusions,

Ewven if this Court considers the i1ssue, the record reflects Sortland did not violate
the Rule 4, 4{a), as relied on by Appellees, GFLP argues Sortland violated the rule by
*[s]ecking discovery of information that Plamtiff knew they were not entitled to
receive[.|" First, there is no finding in the record Sortland “knew™ he was not entitled 1o
receive the information. Second, the record actually supports the conclusion Appellant
was entitled 1o receive the information, but Appellees choose not 1o address those issues
on the merits, As Appellant explained, the medical records were directly relevant to the
claim for undue influence upon Deloves, and, moreover, the physician-patient privilege
was waived under SDCL 19-2-3 because Delores” physical or mental health was at issue.
Third, there is also no finding or evidence to support GFLP's contention Sortland
intentionally violated Rule 4.4 by misleading anvone. The subject subpoenas were filed
with the Court with notice of the filings to the other parties, Sortland communicated with
opposing counsel regarding the subpoenas, the ohjections, and sent a copy of an unfiled

Muotion to Amend and the Second Amended Complaint indicating if the parties cannot



reach an agreement, he will need to scheduie the motion. No response was given, and
Sortland filed the motion. (App.(0080-00082; CREET; CRE57-83).

Consequently, and contrary to the Gibson Appellees’ arguments, Sortland s
conduct was not “misconduct” under Rule 8.4 either. Gibsons® Br, at 21, The record
reflects Sortland attempted to serve the subpoenas in the correct mannes (App.0B051-55),
wis mindful of the opportunity for the parties to file metions to quash [App. 00053),
nromptly eorrected discovered errors with the subpoenas missing statuiorily reqguired texi
(CRT38, 777-90, T91-818, 947-50, 957-63, 1157-1226), comnumicated with counsel
regardmg objections {(App.00072), produced the documents received {App. DODRD-00082),
and provided a copy of the draft amended complaint to counsel before filing the same, all
of whom had no response (App (HIB0-00082; CREFT, CREST7-E1). Accordingly,
mortland did not engage in “misconduct” under the rule, and especially any kind that
warranted dismissal of his client's lawsuil with prejudice. Appellees® reliance on the
ethical rule only further demonstrate the Tudgment has nothing 1o do with Mike.

111, THE Crecuim COoUuRT ABUseED 115 IscrETION BY DisnMiss KE'S

Foit His TRiAL COUNSEL’S PROCEDURAL INECISIONS.

The concluzion that the circuit court abused its discretion by dismissing the case
is inescapable, Because it is undisputed the Judgment wag based solely on Sortland's
decision on procedural issucs, Appelless resort to ad hominem attacks on Mike in an
effort to abfuscate this Cowt’s reluctancy to “uphaold dismissals merely o sanction errant
attomeys.” Dwdley v. Huizenga, 2003 5.D. 84,9 13, 667 N.W.2d 644, 648. While
attorneys and their clients are often merely an extension of each other, this Court has
never viewed these issees from that lens. At the end of the day, Sortland s actions do not

Justify dismissing Mike v case with prejudice.

10



The lack of justification for dismissal is demonstrated through this Court’s five
factor test that Mike addressed in detail in his opening brief, including the circuit court's
failure to adeguately weigh and consider all of them. In turn, Appellees only directly
address three of them: (1) whether Mike was wamed that if his attorney continued with a
specific action his case would be dismissed; (2) whether less drastic sanctions could be
imposed; and {3) whether the conduct at issue was done willfully or in bad faith. Mike
follows their lead on reply and considers the other factors undispuied,

A, Mike was Not Warned About the Potential for Dismissal.

Appellees do not dispute Mike was not warned of the potential for dismissal or
that the cireuit court did not weigh this factor ar alf before dismissing his case. Instead,
they ignore Mike entirely and scek to conflate him and his attorncy.

GFLP takes the approach of distorting the issves it raized in its Motion to Dismiss
to make the conclusory assertion that “[t]his Court need not tell any party or altomey that
camned “disregard” an opposing party's objections.” GFLP Br. at 37. Repardless, GFLP
muisapprehetds the purpose of comsidering whether “the plaintiff™ was warned of the
impropriety of counsel’s actions, It does not stretch the imagination 1o include that many
will not knorw of every procedural act taken by their attorney, let alone it was improper.

On the other hand, the Gibson Appellecs conclude ne warning was necessary hy
assigming Sortland’s alleged “hypocnsy™ to his client because he moved for sanctions
over 20 vears ago on behalf of an wnrelated client for noncompliance with Mimesoia s
pre-service requirement. This case has nothing to do with Mike and it is also facially
mapplicable not only because it concemed Minnesota law, but also because the
subpoenas for medical records sorfsfled the pre-zervice requirement, Moreover, the pre-

service issoe with the first set of subpoenas that are not &t issue in this appeal were the
11



product of innocent mistakes, as explained in more detail below, The Gibson Appellees
close the argument by citing to (Nson, 2025 813, 34,9 40, for the proposition that
Sortland is “presumed to know that dismissal of the case was a potential sanction for his
eonduct,” Gibsons’ Br, at 27. However, their pin cite is to this Court’s five factor fest
and there is nothing in Olson created any kind of presumption.

B. Lesser Available Sanctions Resolved Appellees’ Objections.

Appellees do not directly dispute that their objections would be remedied with a
lesser sanction. GFLP Br. at 35-37. Indeed. their grievances before the trial court and
the Judgment itself are based on Sortland’s decisions and the Court’s concern on
Sortland’'s continued involvement. Because it 18 unguestionable that Sortland’s
disqualification {who has withdrown and no longer represents Mike) resolves these
issues, Appellees argue this Court is only able 1o review the circuit court’s second failure
to adequately weigh lesser availahle sanctions at the bearing on the Motion for
Reconsideration under SDCL 15-6-60(b) because Sortland requested his elient not be
sanctioned. This position is factually and legally incorrect.

GFLF brought Motien to Dismiss witk an alternative request for other less severe
sanctions, {CR964). Al the hearing, Sortland addressed the severity of dismissal, one of
the alternative sanctions proposed by GFLP, and suggested using & protective oeder to
guide the parties on the disputed discovery:

All | can say, | apologize, | would expect my opposing counse] to watch out

for hiz part in participating in those mles and watching the requircments of

having a hearing scheduled, but T do apologize, 1 think it would be very

harmful to my client to have this case dismissed, it would be very harmtul

for him to try to find another counsel . | . T think my client has a very good

case and T think the Cowt could issue protective orders regarding the use of

this information, | think that would be appropriate. 1 would like to be ahle

to use everything at trial but if the Court thinks some retractions are
necessary we can aecomplish that.

12



{Tr.26:12-23). The issue was certainly before the circuit court when rufing on the Motion
to Dismiss. Regardiess, Sortland was not required to request he or his elient be
sanctioned in order to rigger the circuit court’s obligation to apply the law to GFLP's
Muotien, which incledes consideration of “whether less drastic sanctions can be tmposed
before dismissal.” Dudiep, 2003 5.0, 84,9 16, 667 N W 2d at 649, Morbucha v, Kovarik,
382 N.W.2d 43, 45 (S.D. 1986) ("Less drastic alternatives should be employed before
sanctions are imposed which hinder a party’s day in court™). While a trial court has
discretion as fo the sanction it imposes, it does not have discretion to ignore the standards
this Court requires for evaluating them.

C. The Dismizsal was Not Based on Mike's Willlel or Bad Faith Conduct.

Onee again, it is undisputed that the Judgment is not based on Mike’s actions, so
it cannot legitimately be claimed he acted willfully or in bad faith. Accordingly,
Appelless stiempt to justify the circuit court’s conclusion that Mike's attorney’s action
should deprived Mike of his day based on the existence of past litigation. To do so,
Appelless insert Andings of fact and conclusions of law into the ¢ireuit court’s mling
conceriting res judicate and Mike’s alleged “conduct™ in past litigation and engape in
more personal attacks on him,

The circuit court’s consideration of the past litigation was limited to the following
statement: “previous litigations with this family and with these exact same people,” the
latter of which is, in part, false. (Tr.28:2-15); dut see Gibsons Br. at 28 (“the trial court
did not abuse its discretion in considering “Mike's conduct in those two prior lawsuiis,”),

It made no findings on res judicata and more importantly, Mike's claims are based on
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events ansing after 2020, so the entire premise of Appellees’ position is faulty.” Given
Appellecs’ attempis to bootstrap this case to old litigation, it is notewerthy they did not
file & dispositive motion on this basis, but instead moved to dismiss for procedural
decisions by an attomey,

MWext, Appellees tumn to distorting the events of past litigation with fever-pitched
arpurments that attack Mike's character as a proxy for a discrete legal issue related to
attorney san¢tions. Page 6 of GFLPs brief outlines the tired trope from two decades ago
on a one-sided basis by convoluting business dealings and omission of material facts.
Mike's goal has been to achieve a fair and equitable distribution of GFLP s nssets.

. The Dismissal was Not Based on Counsel's Willful or Bad Faith Coaduet.

Mike's lack of involvement with issues giving rise o the Judgment should end the
Court’s analysis of this factor. Nevertheless, for Sortland’s part, Appellecs largely rely
more unsupported assertions about his “knowledge.” the pre-service requirement of Rule
45(b}, and the false claim Sortland did not admit wrongdoing at the hearing. In the midst
of this, Appellees continue to case aspersion at Mike and apparently, any attomey that
has ever represented him,

First, Appellees, GFLP in particular, heavily peppers their brief: with

unsupported representations Sortland “knew™ the medical records were not discoverable

' Appellees cite to no law endorsing the position to sanction with dismisszal based on the
sheer existence of past litigation. The Gibson Appellees refer to cases discussing conduct
in the same litigation, First General Rerources, Co, v. Elton Leather Corp,, 958 F.2d 204,
206 (8th Cir. 1992) {referencing plaintiff’s “pattern of intentional delay™), and misleadingly
cite to xow for the proposition that the court may consider “past prejudice and likelihood
of future prejudice.” They are again simply citing to the Cowt’s five factor test which
states in pertinent parl, “the degree of actual prejudice o the opposing side or the
substantial likelthood of future prejudice in the event of further delay.™ 2025 8.1, 34, 9 40,
24 N.W.23d at 417.
14



and he “concealed” objections from PLHS, They do not point to any evidence for the
proposition becanse there 1s none.  Every representation Sorfland made was that he
believed the medical records were, in fact, discoverable. Moreover, Appeliees’ position
requires an accurate conclugion of law the records were not discoverable in the first
instance, However, it is Appellees who contend discoverability is irrelevant while they
feign deep offense Appellant deigns to address it by continuously quoting “no harm, no
foul™ as though it is a phrase taken from his brief. Moreover, whether Appellees suffered
prejudice is a factor this Court requires be weighed., However, the circuit court did not
consider it, and Appellecs do not address it now.

As for the objections, Appellees prefer an unclear record on this because it is
undisputed Sortland never personally spoke 1o PLHS so be could not “concealed”
objections as they allege. Sortland's legal assistant answered the phone when PLHS
called asking where they should send the records and she told them where, like any other
assistant would have. In any case, it is a tall order to suggest Mike's case deserved
dismissal because of statements made by his attorney's assistant.

Second, Appellees’ briefs as a whole beavily rely on argumenis concerning the
pré-service réguirément, the opportunity to object, and caselaw where sanctions weres
impased for non-compliance with the pre-service requirement. These arpuments may be
dismissed out-of-hand because the record definitively establishes Appellees had advance

notice and an opportunity to object to the subpocnas for medical records.? Because of

t See Murphy v. Bd of Educ, 196 FR.D, 220, 226 (W.D.N.Y, 2000). lronically, GFLP
also cites to Bellok v. Koths, 415 NW.2d 18 (Mich. Ct. App. 1987}, which dismissed a
case because of a plaintff™s “lengthy, protracied delays and denials of discovery™ that
frustrated defendant’s ability to “discover information vital to a proper defense.™
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that, Appellees pivot again outside of the scope of the Judgment to the first set of
subpoenas, However, Appelless” intefjection of this issue is convenient because it
underscores the complete lack of willfulness while directly refuting the findings that
Soriland refused to acknowledpe he did anything wrong.

At the hearing, after the circuit court expressed it felt Sortland had shown a
“eavalier disregard of the procedures,” he acknowledged the first set of subpoenas
unintentionally did not comply with the pre-service requirement and omitied necessary
language, (Tr.23:5-18). Sortland explamed how the misfalees came about, that they were
immediately rectified, and were not repeated, Jd. There was also evidence of Sortland’s
internal communications with lecal counsel in the record.  Those communications
showed Sontland asked local counsel to review the first set of subpoenas and “if

M ois

appropriate,” “serve them through the file system to opposing counsel.™ {(App. 00051 -
00052). In response, local counsel provided proposed edits and advised that once
Sortland had served them, he would “file them and serve opposing counsel in sufficient
time so they can file any motion to quash.”™ (App.00053). When local counsel was
alerted by another attomey sbout noncomplisnce with the pre-servics requirement, he
took immediate action to rectify the mistake and ensure all parties had an opportunity to
object, (App M54}, In his e-mail to Sortland, local counsel acknowledged it was his
mistake and explained he had not had the issue come up betore. /4. While local
counsel’s advice was wrong, there is nothing to reflect it was given or followed willfully
or in bad faith.

Finally, GFLP asserts multiple times that the sanction is retroactively justified by

the lepal issues Mike identifies in this appeal. While the premise is inherently umirue

under standards of review and the seality of the legal Issues, it becomes particulardy
6



problematic when GFLP represents to this Court, without citation, that "[a]t no point in
time did Plaintiff ever destroy, return. or seal Delores’ wrongfully obiaimed medical
records, To this day, Plaintiff continues to cite Delares' privileged medical records in
their brief” GFLP Br, at 18. Mike has new counsel on appeal who have neither reviewed
nor have possession of Delores” medical records because they are not in the settled
record. More importantly, each fact recited in Mike's opening brief conceming Delores
health was taken directly from three documents which were solicited and filed into the
public record by GFLP, not Mike, App. Be. at 8 {“GFLP filed . . . Dr. Reiffenberger’s
letter, a letter from Lee Hendricks, PsyD), and LeeAnn’s affidavit, which discusged
Delores” dementia, ischemic cardiomyopathy, and anxiety, amongst other information.™).
Appellees throw stones from their glass houses in their diatribes about Mike's purported
failures to take accountability, particularly since it is undisputed the dismmissal was not the
product of anything he did.?

IV, ToeECeur CourT PROFPERLY DENIED THE RULE 12(8) MoTions 10 DNsMIss,

“A motien to dismiss under STICL 15-6-12(b} tests the legal sufficiency of the
pleading, not the facts which support it Gurfimiller v Deloifte & Touche, LLP, 2005
5.0, 7T, 699 94, N.W.2d 493, 496, This Court's standand of review is the same as its
review on a motion for summary judgment: “is the pleader entitled to judpment as 2
matter of law? Thus, all reasonable inferences of fact must be drawn in favor of the non-

moving party and [the Court| givefs| no deference to the trial court's conclusions of law,™

* GFL’s brief, in particular, is laden with more unsupported grandiose representations and
mischaracterizations of fact and law than there is room in this reply to address. For
example, it represented Mike did not pay the requisite cost bond to perfect his appeal when
a simple call to the circuil court cledk or Mike's attorneys would confirm otherwise,
Appellant urges a carefl review of the record.

17



fd “[TThe court must treat as true all facts properly pled in the complaint and resolve all
doubts in favor of the pleader.”™ fd

Appellees alleged Mike's claims for breach of fiduciary duty and aiding and
abetting the same failed because Greg purportedly cannot owe & fiduciary duty, Now,
Appellecs urge this Court to adopt a per se rule that limited pariners never owe fduciary
duties under Wallop Canpon Rarch, Lid Liakiliny Ce. v. Goodwyn, Therein, the
Wyoming Supreme Court held limited partners do not owe fiduciary duties because
codified law did not impose “explicit statutory duties or responsibilities upon a limited
partrer.”” 351 P.3d 943, B55-56 (Wyo. 2015). This decision, however, is fuondamentally
incongistent with decades of this Court’s precedent.

Unlike Wallop Canyon, this Court has never required a fiduciary duty to be
explicitly set forth in statute and it has repeatedly held it “recognize[s] ne “invariable
rule’ for determining whether a fiduciary relabionship exists.” See, e.g, Ward v Lange,
1996 8.D. 113,912, 553 N.W.2d 246, 250 (citation omitted). Instead, a fidociary duty
arises when there is “confidence of the one in the ather” and a “certain inequality
dependence, weakness of age, menial strength, business intelligence, knowledge of the
facts involved, or other conditions giving to one advantage over the other.'” i ; aocord
Grlanzer v. 5t Joseph Indian Sch., 438 N, W 2d 204, 211 {3.D, 1989} {a general pariner’s
fiduciary duty arises from the “intimacy of the relationship”™). This Court should not
deviate from its well-settled standard now.

This Court has also prevented other parties from obfuscating Liabality for breach of
fiduciary duty simply because they did not hold the “efficial” fiduciary title, such as
“general partner,” In Ward v. Lange, the defendants’ liability arose from leases they

arranged with third parties to farmland they owned subject to their uncle’s life estate.
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1996 5D, 113,93, 553 N.W.2d at 250. Their uncle entered into these leases by and
through his representative, defendants’ mother, “who was in her eighties, [and] wanted to
protect [the unele’s] income so he would have his caretaking expenses paid.” Jd at 713,
After defendants collected profits without accounting to their uncle, they argued that only
their mother could be liable because they only ever dealt with her, who was his
“representativee,” Jfd, The Court disagreed, finding that defendants had “effectively
stepped into [their mother’s] shoes, managing the life estate so their unecle would get the
managing the life estate so their uncle would get the rent he had been receiving[.|” 4
Moreover, defendants” uncle “was dependent on [their mother], and [their mother], quite
elderly herself, relicd on her sons to help her sustain [their uncle].” /d

Similarly, Greg’s Hiduciary duty arises because he etfectively stepped info the
general pariner's shoes and participated in the control of GFLP"s business and his mother
relied upon as her son and notably, her POA. (CR30 at ' 76 (alleging that Greg “[took]
over management of the GFLP buginess™)). The Amended Complaint alleges Delores,
who like the mother in Fard was in her eighties, desired an equitable distribution of
GFLP's asgets and consented 1o the Disputed Transaction based on a “false belief™ il
reflected Mike and Greg's mutual agreement. (CR26-27 at 1§ 44, 54}, And like the
Ward defendants, the Amended Complaint alleges that Greg, with Ronayne’s assistance,

controlled the appraisals of GFLP's property and the terms of the Disputed Transaction:

«  “[A]ll the information provided to Miller relating to the First and Second and Missing
Appraisals came from Greg or agents acting on his behalf, not Delores.” (% 26).

e “The appraiser who undertook the Neo Appraisal rélied on information provided by

Grreg with respect 1o . . . the Bifp] Hill parcel (Tract 1) . . . Apain, this appraizal was
done for Robert Ronayne and Greg Gibson without Mike’s knowledge.” (% 30),
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= “Dielores had no role [in] sclecting appraiscrs, the appraisal process, or the
determination of what parcels may be sold and at what price.  All of these were
selected by or with the advice of Attorney Ronayne.™ (] 45).

*  “[Delores] has also indicated that she was unaware of the various Miller Appraisals or
the subsequent Neu Appraisal, and, on information and belief, did not receive a copy
of either until Mike requested that both be sent to him and to Delores.” (1] 55).

#  “Mike's offer was never communicated to Delores Gibson, the general pariner,™ (49
43, 53}

Because Greg controlled the Disputed Transaction, he was obligated to discharge
the same fiduciary duty owed by a peneral partner. In fact, several other courts have
*limited pariners who participate in the business of the partnership or act in concert with
the general partner are subject to the fiduciary duties of loyalty and care . ., applicable to
pariners in-a general parinership.” Red Siver Wings, Inc. v. Hool, Ine., 751 N.W.2d 206,
219 {N.D, 2008} {collecting cases). The “hostile takeover™ described by Appellants is not
required to create a fiduciary duty. In the context of control, this Court only requires a
party to “exercise "dominion, control of influence’ aver plaini:ifts’ affairs.” Chem-Age
Indus.. Inc. v. Glover, 2002 5., 122, 1 38, 652 N.W.2d 756, 772,

Even so, the Amended Complaint also alleged Greg controlled the general partner
through undue influenee and isolating her from pertinent facts, (CR26-30 at 1§ 43, 46-
47, 53, 536, 63-68). Control of the genetal partner is also sufficient to create a Oduciary
dury, See, eg, PNC Bank, NA. v 2013 Travis Oak Creelk GP, LLC, No. 1:17-CVY-360-
RP, 2018 WL 6431003 (W.D.Tex. Sept. 28, 2018) (“fiduciary duties existed when
[tmited partners control the reneral partner in a partnership.”). This result i3 consistent
with this Court’s examination of inequality and dependence between the parties.

To that end, in Trahan v, Lazar, the district court for the Southern District of New

York determined that allegations that limited partnees were in 2 position of superior
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knowledge and access to information than [plaintiff] with respect to Comerstone Macm's
finances™ was sufficient to state a plansible claim for breach of fiduciary duty. 4537
F.Supp.3d 323, 347 (S.DNY, 2020). The Amended Complaint alleged Delores was
“izolated from all facts™ and Mike was forbidden from speaking to Delores about
proposals, no one communicated his offer to Delores, and he did not know about the
nppraisals of the Disputed Transection until after-the-fact, (CR23-26 at 19 23, 30, 38,
43}, Simply put, there was inequality and dependence between Greg and Mike because
Grep controtled the flow of all information not only to the appraisers, but also 1o Mile
and Delores.

The allegations in the Amended Complaint are more than sufficient 1o satisfy
South Dakota’s liberal pleading standard for stating a plausible claim for breach of
fiduciary duty and aiding and abetting the same. This Court should affirm.

CONCLUSION
For the foregoing reasons, Mike respectfully requests this Court: {1} vacate the

judgment against him and remand for further proceedings because the sanction of
dismigsal was not warranted; and (2) affirm the eircudt court’s denial of the Gibson

Appellees’ and Ronayne's Motion to Dismiss.
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