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PRELIMINARY STATEMENT

Following the guidelines prescribed in SDCL 15-26A-63, throughout this brief,
the plaintiff/appellee will be referred to as “Ansell.” The defendant/appellant will be
referred to as “Mr. Christodoulou” /KRIS-toe-doo-loo/. Citations to the Settled Record
will be designated as “SR _ ” followed by the applicable page number(s) contained in
the Clerk’s Index. References to the appendix of this brief will be designated “App.  ”
followed by the applicable page number(s).

JURISDICTIONAL STATEMENT

Mr. Christodoulou appeals from the May 24, 2021 Order of the Circuit Court
denying his motion to vacate a foreign judgment. Notice of Appeal was timely filed on
May 27, 2021. SR 349. This Court has jurisdiction pursuant to SDCL 15-26A-3(2).

STATEMENT OF THE CASE

On February 4, 2020, Ansell petitioned the Circuit Court in Meade County, South
Dakota to register a foreign default judgment it obtained against Mr. Christodoulou in the
Circuit Commercial Court of England and Wales in the amount of $2,997,614.53. SR 2.

After the judgment was registered ex parte over Mr. Christodoulou’s timely filed
objection, Ansell took action to execute on the judgment, whereupon Mr. Christodoulou
moved to vacate the foreign judgment and for a stay of execution. SR 107; 124. Ansell
stipulated to a stay of execution. On May 24, 2021, the Circuit Court entered an Order
denying Mr. Christodoulou’s motion to vacate the foreign judgment, and this appeal

followed.



STATEMENT OF THE LEGAL ISSUES

Whether South Dakota’s grant of full faith and credit to a foreign judgment in an
action where Mr. Christodoulou was never served with process violates the due
process rights guaranteed to him by the Due Process Clauses of the South Dakota
and United States Constitutions.

Most Relevant Legal Authority:

U.S. Const. amend. XIV;
S.D. Const. art. VI, § 2;
Mullane v. Cent. Hanover Bank & Tr. Co., 339 U.S. 306 (1950); and
R.B.O. v. Priests of Sacred Heart, 2011 S.D. 86, 807 N.W.2d 808.
In the event South Dakota will give full faith a credit to a foreign judgment in an

action where Mr. Christodoulou was not served with process, whether the Circuit
Court abused its discretion in refusing to vacate the foreign judgment for other

reasons.

Most Relevant Legal Authority:

U.S. Const. amend. XI;
S.D. Const. art. VI, 8§ 2;
SDCL 8§ 15-16-44; and
SDCL § 15-16-45.

STATEMENT OF THE FACTS

The facts of this case are straightforward and not materially disputed.
A Identification of the Parties

The plaintiff, Ansell RUS, LLC (hereinafter “Ansell”) is a Russian business entity

engaged in the sale of medical goods. App. 001 (Circuit Court’s Findings of Fact and

Conclusions of Law) at 1 1. Mr. Christodoulou is a citizen of the United States of

America and a resident of Sturgis, Meade County, South Dakota. Id. ] 2. Mr.



Christodoulou is a member of the management board of ProLogics UK, LLP, a limited
liability partnership registered in the United Kingdom doing business in Russia and
Poland (hereinafter “ProLogics’). App. 001-02 at 1 3, 9.

B. The English Action and Judgment

In 2018, Ansell sued ProLogics in the Circuit Commercial Court of England and
Wales (hereinafter the “English Action” and the “English Court,” respectively) to collect
on a guaranty Ansell alleged to have been made by ProLogics as guarantor of the
obligations of Medcom-MP, a Moscow-based buyer of Ansell’s medical goods
(hereinafter “Medcom.”) Id. ] 3, 8-10. As a member of ProLogics’ management board,
Mr. Christodoulou executed the guaranty of Medcom’s obligations on behalf of
ProLogics. Id. 1 8-10.

The English Court entered a default judgment against ProLogics when it failed to
appear in the English Action. Id. 1 9. Thereafter, however, the English Court set aside the
default judgment against ProLogics and allowed it to answer Ansell’s claims. 1d. {{ 9-10.
ProLogics’ barristers filed a Defence (Answer) in the English Action alleging (on behalf
of the company) that although each of ProLogics’s two management board members (of
which Mr. Christodoulou was one) independently possessed general authority to bind the
company, ProLogics’ written management agreement required the signatures of both
management members to guarantee the debts of a third party such as Medcom. App. 011-
13 at 11 4-8; see also SR 156 (Witness Statement of Paul Christodoulou in the English
Action) at § 12. Therefore, ProLogics’ barristers argued, Mr. Christodoulou did not
individually possess authority to bind the company to the purported Medcom guaranty.

Id.



In response to this proffered defense by ProLogics in the English Action, Ansell
amended its claim to add Mr. Christodoulou as a defendant in his personal capacity
alleging Mr. Christodoulou was personally liable for negligent or fraudulent
misrepresentation regarding his authority to bind ProLogics to the Medcom guaranty.
App. 002 at 11 10-12. In adding Mr. Christodoulou as a defendant in the English Action,
Ansell made clear its claim against Mr. Christodoulou was an alternative claim in light
of ProLogics’ newly asserted defense. Id. 1 12-13. Ansell’s original claim sought
damages from ProLogics as Medcom’s guarantor. Ansell’s amended claim sought
damages alternatively from Mr. Christodoulou in his personal capacity only in the
event its original claim against ProLogics was denied. App. 038 (Amended Particulars of
Claim to Ansell’s Petition for Registration of Foreign Judgment) at § 11D.}

The English Court granted (in part) Ansell’s application to amend its claim to add
the alternative personal claim against Mr. Christodoulou but required Ansell to strike
Paragraph 111 of its proposed amended claim before serving it on Mr. Christodoulou.
App. 054 (Amended Order of the English Court) at 2. Thereafter, the English Court
permitted Ansell to serve Mr. Christodoulou with the amended claim form outside its
jurisdiction at Mr. Christodoulou’s home in Sturgis, South Dakota, “in accordance with
the Hague Conventions.” Id. 1 3; App. 003 at {1 14-15; SR 132 { 15. The English Court’s

Amended Order provided Mr. Christodoulou “22 days after service on him of the

! Specifically, Ansell claimed “[i]f, and to any extent that, the claim against [ProLogics]
is unsuccessful by reason of [ProLogic’s] defence (which is denied), [Ansell] seeks
damages against [Mr. Christodoulou] as set out below.” Id.



Amended Claim Form and Amended Particulars of Claim in which to respond[.]” App.
055 at { 5.

Ansell failed to comply with the English Court’s instructions to strike Paragraph
111 from the amended claim form prior to attempting service. SR 148 (Declaration of
Michael Edward lan Young) at § 6. Additionally, instead of having Mr. Christodoulou
personally served, Ansell opted to serve Mr. Christodoulou by mail. App. 003 at 1 14-
16. Unlike the law in South Dakota and in most American jurisdictions, English law
permits service by mail. App. 006 at { 14. Even though the provisions of the Hague

Service Convention do not affirmatively authorize service by mail on United States

residents, they do permit service by mail if the receiving state has not objected to
service by mail and if service by mail is authorized under otherwise-applicable law. App.

005 at § 11; Water Splash, Inc. v. Menon, 137 S. Ct. 1504, 1513 (2017).?

2 The parties dispute whether English law or United States/South Dakota law is the
“otherwise-applicable law” referenced in Water Splash, and there appears to be a split of
authority on that question. See, e.g., Shull v. Univ. of Queensland, No.
218CV01781APGPAL, 2018 WL 6834327, at *4 (D. Nev. Dec. 28, 2018) (unreported)
(“However, Water Splash held only that the Hague Convention does not prohibit service
by mail. It did not hold that the treaty authorizes service by mail. Shull has not provided a
memorandum of points and authorities addressing whether service by mail is
affirmatively authorized in the Australian jurisdiction where defendants are
located.” (citation omitted); Wanke v. Invasix Inc., No. 3:19-CV-0692, 2020 WL
2542594, at *7 (M.D. Tenn. May 19, 2020) (noting service by mail was permissible
under Water Splash, “to the extent allowed by U.S. law” and analyzing whether the
Federal Rules of Civil Procedure allow service by mail (they do not.)); Densys Ltd. v.
3Shape Trios A/S, No. 6-19-CV-00680-ADA, 2020 WL 3001053, at *2 (W.D. Tex. June
4,2020) (analyzing United States law as the “otherwise-applicable law” from Water
Splash. But see Brockmeyer v. May, 383 F.3d 798, 804 (9th Cir. 2004) (holding that
authorization for service by mail must come from the “forum in which the suit is filed.”).
Regardless of this split in authority, it does not actually matter whether the laws of the
United States and South Dakota or the laws of England are the “otherwise-applicable
law” referenced in Water Splash, because Ansell’s attempt to serve Mr. Christodoulou
complied with neither.



To ensure its attempted service of Mr. Christodoulou by mail complied with
Hague Convention rules on serving a foreign defendant in another country, Ansell sought
assistance from the English Court’s Foreign Process Section. App. 006 at 1 16. The
Foreign Process Section gave Ansell’s barristers a copy of its amended claim form in a
sealed envelope “to be taken to the Post Office and posted via a form of registered post
whereby the defendant signs for the documents.” 1d. Ansell deposited that envelope in the
British Royal Mail, which utilizes a signature and tracking feature. Id. The Royal Mail’s
Track and Trace feature indicated to Ansell that its envelope containing the deficient
amended claim form was delivered in Sturgis and signed for on August 30, 2019. Id,;
App. 049-51. However, the proof of delivery did not indicate where Ansell’s service
package had been delivered or who had signed for it. Id.

The evidence is undisputed that Mr. Christodoulou was in Wroclaw, Poland on
August 30, 2019 and that his neighbor, Carol Fellner, signed for and received Ansell’s
service package at her address. App. 006 at § 17. When Ms. Fellner eventually delivered
Ansell’s service package to Mr. Christodoulou, it was some six months after it had been
delivered to her home. Id. § 18. Mr. Christodoulou never responded to Ansell’s new
personal claim against him in the English Court, although, as required by his position as a
member of ProLogics’ management board, he did participate in the English Action by
providing witness statements in his capacity as a management member of and on behalf
of ProLogics. App. 003 at  19.

When Mr. Christodoulou failed to appear in the English Action, Ansell sought
default judgment on its alternative personal claim against Mr. Christodoulou, which the

English Court entered on December 9, 2019. Id. § 17.



C. The Meade County Action

On February 4, 2020, Ansell petitioned the Circuit Court in Meade County to
register its $2,997,614.53 default judgment in the English Action against Mr.
Christodoulou as a foreign judgment. SR 2. Mr. Christodoulou filed a written objection to
Ansell’s petition arguing, inter alia, that South Dakota should not give full faith and
credit to a foreign court’s default judgment in an action where he was never served with
process. SR 99. Mr. Christodoulou requested a briefing schedule and a hearing before the
foreign judgment was domesticated. Id. For reasons unclear and not material to this
appeal, the foreign default judgment was registered over Mr. Christodoulou’s objection,
without a hearing, and without notice to Mr. Christodoulou or his counsel. Thereafter,
Ansell attempted to execute on the now-purportedly-domesticated foreign default
judgment. SR 99. At that point, Mr. Christodoulou and his counsel became aware the
judgment had been registered and that an execution had been issued, whereupon Mr.
Christodoulou moved the Circuit Court to vacate the foreign judgment and to stay any
further efforts at execution. SR 107; 124. Ansell stipulated to a stay of execution pending
the Circuit Court’s resolution of his motion to vacate.

On June 29, 2020, Ansell obtained a judgment against ProLogics in the English
Action on its primary theory of liability: i.e., that ProLogics was a guarantor of
Medcom’s obligations and, by implication, that Mr. Christodoulou did, in fact, have
authority to bind ProLogics notwithstanding the absence of the signature of ProLogics’

second management board member. App. 003 at { 21.



On October 6, 2020, the Circuit Court held a hearing on Mr. Christodoulou’s
motion to vacate the foreign judgment. Following the hearing, both parties submitted
proposed findings of fact and conclusions of law. SR 305; 317.

On March 29, 2021, the circuit court entered findings of fact and conclusions of
law rejecting Mr. Christodoulou’s arguments and entered a final order denying his
motion to vacate the foreign judgment on May 24, 2021. SR 337.

This appeal followed.

ARGUMENT AND AUTHORITY

South Dakota’s domestication of a default judgment entered by a foreign

tribunal in an action where Mr. Christodoulou was never served with process

is a radical departure from settled law and a violation of Mr.

Christodoulou’s constitutional rights to procedural due process.

a. Standard of Review

The question of whether state action violates procedural due process is a
constitutional question this Court reviews de novo. Daily v. City of Sioux Falls, 2011
S.D. 48,911, 802 N.W.2d 905, 910. Likewise, “because the issue of the validity of
service of process is a question of law, “we review the trial court’s decision de novo, with
no deference given to the trial court’s legal conclusions.” Yankton Ethanol, Inc. v.
Vironment, Inc., 1999 SD 42, 1 6, 592 N.W.2d 596, 598 (citations omitted).

b. Argument and Authority

If this Court affirms the Circuit Court’s refusal to vacate the foreign default
judgment against Mr. Christodoulou, it will be the first reported case in South Dakota to
recognize and enforce a judgment in this state where it is undisputed the judgment debtor

was never personally served with process and there was no attempt by the plaintiff to

substantially comply with the relevant statutes governing service. In this case, the Circuit



Court found that Mr. Christodoulou’s participation as a witness for ProLogics in the
English Action (a function he was obligated to perform in his capacity as a member of
that company’s management board) was sufficient to give Mr. Christodoulou actual
notice of Ansell’s new personal claim against him in the absence of legally recognized
service of process. See App. 003 at T 19. The Circuit Court erred in this regard for two
reasons. First, the record is not sufficient to show Mr. Christodoulou had actual notice of
Ansell’s new personal claim against him.® Second, even if Mr. Christodoulou had actual
notice, actual notice of a pending claim does not satisfy due process requirements in the
absence of substantial compliance with a governing service-of-process statute. R.B.O. v.
Priests of Sacred Heart, 2011 S.D. 86, 117, 807 N.W.2d 808, 812. Ansell did not even
argue to the Circuit Court that it substantially complied with any governing statute,

because the facts would not support such an argument.*

% The only indication in the record that Mr. Christodoulou had actual notice of Ansell’s
new personal claim against him is the Circuit Court’s finding that “Mr. Christodoulou
continued to submit witness statements for Pro[L]ogics in defense of the action even after
judgment was rendered against him. On March 3, 2020, Mr. Christodoulou provided a
third witness statement on behalf of Pro[L]ogics with a caption acknowledging his status
as a second defendant.” App. 003 at 1 19. The fact that the English Court, or Ansell’s
barristers, or ProLogics’ barristers captioned a document with Mr. Christodoulou’s name
is not a sufficient indicator that Mr. Christodoulou had actual notice of the existence and
nature of Ansell’s new personal claim against him, even if actual notice was sufficient to
satisfy the requirements of due process in South Dakota, which it is not. R.B.O. v. Priests
of Sacred Heart, 2011 S.D. 86, 1 17, 807 N.W.2d 808, 812. Further, the form of Ansell’s
process and its noncompliance with the English Court’s order to strike Paragraph 111 was
not capable of providing Mr. Christodoulou accurate notice of the claims against him
even if he had been served.

% In the absence of some indication that one’s neighbor has been designated a registered
agent of a person or business entity as authorized by applicable law, delivering notice of a
foreign lawsuit to a would-be defendant’s neighbor is presumably not valid service in any
jurisdiction, but it certainly is not in the United States or in South Dakota.



Even though Mr. Christodoulou was never served with process, the Circuit Court
erroneously determined that if Mr. Christodoulou sought to avoid any potential that the
English default judgment might be domesticated in South Dakota at some point in the
future, he was required to voluntarily make a personal appearance in the English Action
and endeavor to vacate the default judgment across an ocean in a country where he does
not live, where he owns no assets, and where he has never even visited, except perhaps as
a tourist. App. 006-07 at 11 19-22. The Circuit Court did not cite any authority to support
this proposition, and none exists. The Circuit Court found that Mr. Christodoulou had “a
duty to take legal steps to protect his interests” despite Ansell’s total failure to serve him
with accurate process. App. 007 at 1 23. Assuming, arguendo, that submitting a witness
statement on behalf of ProLogics on a document with a caption indicating his status as a
defendant if enough to give Mr. Christodoulou actual notice of the nature and extent of
the personal claims against him, there is simply no authority for this finding in South
Dakota. No person has a duty to respond to a hypothetical lawsuit (whether domestic or
foreign) until and unless process is served in accordance with applicable law. See S.D.
Const. art. VI, 8 2; U.S. Const. amend. XIV; R.B.O, 2011 S.D. 86, 1 17, 807 N.W.2d at
812. Domesticating a foreign default where it is undisputed that service of process never
occurred is a radical departure from settled law and a violation of Mr. Christodoulou’s
due process rights.

Due process requires notice. Mullane v. Cent. Hanover Bank & Tr. Co., 339 U.S.
306, 314 (1950) (“An elementary and fundamental requirement of due process in any
proceeding which is to be accorded finality is notice reasonably calculated, under all the

circumstances, to apprise interested parties of the pendency of the action and afford them

10



an opportunity to present their objections.”); Nw. S. Dakota Prod. Credit Ass’n v. Dale,
361 N.W.2d 275, 278 (S.D. 1985) (citing Boddie v. Connecticut, 401 U.S. 371 (1971)).
“[WThen notice is a person’s due, process which is a mere gesture is not due process.”
Mullane, 339 U.S. at 314. A would-be defendant has no obligation to respond to a
lawsuit, nor does a court possess authority to exercise power over a would-be defendant
until and unless proper service of process is made on that defendant. Murphy Bros., Inc.
v. Michetti Pipe Stringing, Inc., 526 U.S. 344, 350 (1999); Omni Capital Int’l, Ltd. v.
Rudolf Wolff & Co., 484 U.S. 97, 104 (1987); Mississippi Publishing Corp. v. Murphree,
326 U.S. 438, 444-45 (1946); R.B.O., 2011 S.D. 86, 1 17, 807 N.W.2d at 812.°

In South Dakota, an action at law is commenced by serving process on a

defendant. SDCL 8 15-2-30. “Service of process serves two important functions: first, to

® See also Keiling v. Mclntire, 408 N.E.2d 565, 566 (Ind. Ct. App. 1980) (“Where a
default has been taken against a person who has not been served with process and who
thus has no notice of the institution of the action against him, such person is entitled to
have the judgment set aside.”); Taul v. Wright, 45 Tex. 388, 390 (1876) (“A judgment by
default against a person who has not been served with process, or waived it, or filed an
answer in the cause, is void.”); Tay v. Hawley, 39 Cal. 93, 96 (1870) (“[W]e are utterly
unable to see how a judgment that is to be enforced against the interest in such property
of a person who has not been served with process, and has not appeared in the action, can
be maintained.”); Tokio Marine & Fire Ins. Corp. v. W. Pac. Roofing Corp., 75 Cal. App.
4th 110, 121, 89 Cal. Rptr. 2d 1, 8 (1999); Ferguson’s Admr v. Teel, 82 Va. 690, 696
(1886) (“It is true that a judgment against a person who has not been served with notice is
a void judgment, and is ex vi termini, a nullity.”); Garry v. Torress, No.
320CV00197MMDWGC, 2021 WL 1015824, at *2 (D. Nev. Jan. 28, 2021) (“A
complaint cannot be served on an unnamed person, and a case cannot proceed against a
person who has not been served with a complaint.”); Rae v. All American Life & Cas.
Co., 95 Nev. 920, 922, 605 P.2d 196, 197 (1979) (holding that an individual named as a
co-defendant is not a party unless he or she has been served); Oparaji v. Duran, 18
A.D.3d 725, 725, 795 N.Y.S.2d 341, 342 (2005) (“The Supreme Court properly granted
the defendants’ motion to vacate the order dated October 3, 2003. Because Cosme was
never served with process, he did not default in appearing.”); Allbritton v. Stahlman, 683
So. 2d 536, 537 (Fla. Dist. Ct. App. 1996) (“Because she was never served with process
and did not otherwise submit to the jurisdiction of the court, the final judgment is void for
lack of jurisdiction.”)

11



advise that a legal proceeding has been commenced, and, second, to warn those affected
to appear and respond to the claim.” R.B.O., 2011 S.D. 86, 1 9, 807 N.W.2d at 810.
“Proper service of process is no mere technicality: that parties be notified of proceedings
against them affecting their legal interests is a vital corollary to due process and the right
to be heard.” Id.

In South Dakota, even actual notice of a pending claim is not enough to give a
court personal jurisdiction over a would-be defendant. Id., 1 17, 807 N.W.2d at 812.
“Under South Dakota law, in circumstances where it is possible for a plaintiff to serve
process on a defendant personally, only strict compliance with the service of process
statute will suffice.” Sommervold v. Wal-Mart, Inc., 709 F.3d 1234, 1237 (8th Cir. 2013)
(citing R.B.O., 2011 S.D. 86, 807 N.W.2d at 808). Ansell was certainly capable of
dispatching a process server to Mr. Christodoulou’s Sturgis home to personally serve him
with the amended personal claim in the English Action. In fact, Ansell did just that in
this very action. SR 337. Why did Ansell not make the same effort in the English
Action? If it had, its process server would have found Mr. Christodoulou at home just
weeks before Ansell’s unsuccessful attempt to serve Mr. Christodoulou by mail. SR 118
(Affidavit of Paul Christodoulou in Support of Motion to Vacate Default Judgment) at
15.

Just as notice (through service of process conforming with the requirements of the
law) is required for a court in South Dakota to acquire personal jurisdiction over (and
thus enter a judgment against) a party, notice is also required before South Dakota will
recognize a foreign judgment and permit it to be enforced in South Dakota. To-wit,

SDCL 15-16-44 provides:
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An out-of-country foreign judgment need not be recognized and entitled to

full faith and credit in the State of South Dakota, unless there has been

opportunity for a full and fair trial abroad before a court of competent

jurisdiction, conducting the trial upon regular proceedings, after due

citation® or voluntary appearance of the defendant, and under a

system of jurisprudence likely to secure an impartial administration of

justice between the citizens of its own country and those of other countries,

and there is nothing to show either prejudice in the court or in the system of

laws under which it was sitting, or fraud in procuring the judgment, or any

other special reason why the comity of the State of South Dakota should not
allow it full effect.

Courts and legal scholars have generally agreed that lack of notice to a
nonresident defendant in a foreign action is a reason for refusing to recognize a foreign
judgment. See, e.g., Ruth Bader Ginsburg, RECOGNITION AND ENFORCEMENT OF FOREIGN
CIVIL JUDGMENTS: A SUMMARY VIEW OF THE SITUATION IN THE UNITED STATES, 4 Intl
Law 720, 727 (1970) (“Recognition may not be granted, consistent with due-process
fundamentals, if the defendant did not receive notice of the proceedings abroad in
sufficient time to enable him to defend.”) Id. (citing Paramythiotis’ Estate, 15 Misc.2d
133, 181 N.Y.S. 2d 590 (Sur. Ct. 1958)); Bishop & Burnette, UNITED STATES PRACTICE
CONCERNING THE RECOGNITION OF FOREIGN JUDGMENTS, 16 Intl Law 425, 437 (1982);
Note, FOREIGN NATION JUDGMENTS: RECOGNITION AND ENFORCEMENT OF FOREIGN

JUDGMENTS IN FLORIDA AND THE STATUS OF FLORIDA JUDGMENTS ABROAD, 31 U Fla L

Rev 588, 615 (1979); 9 Am. Jur. Proof of Facts 3d 687.7

® A “citation” is “a court-issued writ that commands a person to appear at a certain time
and place to do something demanded in the writ, or to show cause for not doing.”
CITATION, Black’s Law Dictionary (11th ed. 2019).

" The express language of SDCL 15-16-44 appears to include lack of notice as a
discretionary ground for nonrecognition. However, consistent with the requirements of
due process, case law from other jurisdictions shows a refusal to recognize foreign
judgments where the defendant did not receive actual or proper notice of the foreign
action. 9 Am. Jur. Proof of Facts 3d 687 (citing Note, FOREIGN NATION JUDGMENTS:
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Ansell’s failure to serve Mr. Christodoulou in the English Action is fatal to its
efforts to register and enforce its default judgment in South Dakota. It is undisputed that
Mr. Christodoulou was never personally served with process of the English Action.
Instead of sending a process server or otherwise attempting to substantially comply with
statutes governing service of process, Ansell mailed important legal documents to Mr.
Christodoulou’s vacant home where they sat—unopened and disregarded in the home of
a neighbor—for at least six months while Mr. Christodoulou was in Poland tending to the
needs of a son with cerebral palsy as he worked to arrange an experimental surgery for
him in the United States. App. 006 at 118; SR 119 at {1 15-19. Thereafter, Ansell
proceeded in the English Action as if Mr. Christodoulou had been served by mail, but
Ansell apparently never bothered to check. Sending mail to Mr. Christodoulou’s vacant
home was not valid service in any jurisdiction and certainly not in South Dakota, which
would not even recognize service by mail as lawful service even if Mr. Christodoulou
had been home when Ansell’s mail was delivered and had signed for it himself. SDCL §
15-6-4(d)(8). Whether service by mail on a resident of South Dakota constitutes proper
service under the Hague Convention for the purposes of English law is debatable (see
Note 2, supra,) but it does not matter in this case. Mr. Christodoulou did not receive the
mail. He was not home. He was not in the country. Ansell may as well have thrown its

service package directly into the bin. Depositing important legal documents in the

RECOGNITION AND ENFORCEMENT OF FOREIGN JUDGMENTS IN FLORIDA AND THE STATUS
OF FLORIDA JUDGMENTS ABROAD, 31 U Fla L Rev 588, 615 (1979)). Because the due
process clauses of the United States Constitution and the South Dakota Constitution
require notice before the government takes action to deprive a person of a protected
property interest, the South Dakota Legislature cannot abrogate that constitutional
requirement with purportedly-permissive statutory language.

14



mailbox of a vacant home is not valid service. It is meaningless and wholly ineffectual.
Ansell’s entire attempt at service (lackadaisical as it was) is a nullity in the eyes of the
law.

Even if Ansell had served Mr. Christodoulou, the process itself was deficient in
that it did not comply with the English Court’s instructions and thus could not adequately
provide Mr. Christodoulou with notice of the nature of the claim against him. For service

of process to be valid, service must be accomplished in a manner permitted by law, but

the form of process must also be sufficient. SDCL § 15-6-12(b). In this case, the
amended claim form Ansell attempted but failed to serve did not to comply with the
English Court’s instructions and included a claim against Mr. Christodoulou the English
Court ordered stricken from that pleading. App. 055 at 1 5; SR 148 (Declaration of
Michael Edward lan Young) at § 6. The person against whom a foreign judgment is to be
recognized is entitled to “due citation.” SDCL § 15-16-44. Even if Mr. Christodoulou had
been served in accordance with any law (applicable or otherwise), the form of Ansell’s
process failed to comply with the English Court’s Order and therefore failed to
adequately advise Mr. Christodoulou of the nature of the English Action and the claims
purportedly pending against him in that tribunal. Accordingly, it is not entitled to
recognition in South Dakota even if it had been served.

Ansell’s failure to personally serve Mr. Christodoulou with due notice of the
English Action renders the English judgment unenforceable in South Dakota for lack of
service and insufficiency of process. Mr. Christodoulou is entitled to “due process of
law,” and using the instrumentalities of South Dakota’s courts to enforce a foreign

judgment from an overseas tribunal in an action where he was never served would violate
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those principles. See S.D. Const. art. VI, § 2; U.S. Const. amend. XI1V; SDCL §§ 15-16-
44; 15-16-45.

If Ansell’s failure to serve Mr. Christodoulou with notice of the English

Action in the form required by the English Court does not in and of itself

preclude South Dakota’s recognition of that foreign judgment, the Circuit

Court abused its discretion in refusing to vacate the foreign judgment for

other reasons.

a. Standard of Review

It appears this Court has not had occasion to identify the standard of review when
a foreign judgment is challenged under SDCL sections 15-16-44 and 15-16-45. See also
Kwongyuen Hangkee Co., Ltd. v. Starr Fireworks, Inc., 2001 S.D. 113, 634 N.W.2d 95.
Because the statutes set forth discretionary factors for the Circuit Court to consider, it
could be argued the appropriate standard of review would be “abuse of discretion.” See
Wald, Inc. v. Stanley, 2005 S.D. 112, 18, 706 N.W.2d 626, 628 (“When a court’s
authority to act rests upon a clear legislative grant of power, we review the decision under
the abuse of discretion standard” (internal quotation omitted). However, statutes cannot
abrogate constitutional due process requirements. Accordingly, Mr. Christodoulou
submits that the appropriate standard of review for this question is de novo. Regardless,
even if the standard of review is abuse of discretion, “[a]n abuse of discretion can simply
be an error of law[.]” Sjomeling v. Stuber, 2000 S.D. 103, 11, 615 N.W.2d 613, 616
(citation omitted).

b. Argument and Authority
The grounds for recognizing foreign judgments are codified in SDCL sections 15-

16-44 and 15-16-45. SDCL 15-16-44 is set forth in its entirety, supra. SDCL 15-16-45

provides:
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In deciding whether to enforce and recognize an out-of-country foreign
judgment, the court shall consider the following factors when deciding
whether to enforce and recognize a out-of-country foreign judgment, to wit:

1) The foreign court actually had jurisdiction over both the subject
matter and the parties;

2) The judgment was not obtained fraudulently;

3) The judgment was rendered by a system of law reasonably assuring
the requisites of an impartial administration of justice which
includes due notice and a hearing;

4) The judgment did not contravene the public policy of the jurisdiction
in which it is relied upon; and

5) The jurisdiction issuing the order or judgment also grants comity to
orders and judgments of South Dakota courts.

In addition to the fact that Mr. Christodoulou was never served in the English
Action, the Circuit Court should have refused to recognize the foreign judgment for two
additional and independent reasons.

I.  First, the record in this action is not sufficient for the Court to
determine whether the English Court had personal jurisdiction
over Mr. Christodoulou.

It appears the English Court’s purported personal jurisdiction over Mr.
Christodoulou was premised on the fact that Mr. Christodoulou was served in accordance
with English law and thus (arguably)® in accordance the Hague Convention when there is
now undisputed evidence in this record that he was not.

A foreign tribunal’s lack of personal jurisdiction is sufficient reason to refuse to
give full faith and credit to that court’s judgment. SDCL § 15-16-45(1). The party
asserting personal jurisdiction has the burden of establishing a prima facie case; the

burden does not shift to the party challenging jurisdiction. Burke v. Roughrider, Inc.,

2007 DSD 20, 1 4, 507 F. Supp. 2d 1040, 1042 (D.S.D. 2007). Ansell represented to the

8 Mr. Christodoulou denies that English law is the “otherwise-applicable law” referenced
by the United States Supreme Court in Water Splash. See Note 2, supra.
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English Court that Mr. Christodoulou had been served in accordance with applicable law,
which, presumably, was a prerequisite to that Court’s exercise of personal jurisdiction
over him. There is no indication in the record as to whether Ansell’s barristers, having
subsequently learned that its original attempt at service failed, had any obligation to
inform the English Court of that fact. Certainly, Ansell would have had such an
obligation to a South Dakota tribunal. See SD ST RPC APP CH 16-18 Rule 3.3. But,
regardless, the question in this case is not whether the English judgment is enforceable in
England (it almost certainly is not.)° Instead, the question in this case is whether the
English judgment is entitled to full faith and credit in South Dakota. For the reasons and
on the authority cited herein, it is clearly not. SDCL 88 15-16-44; 15-16-45; S.D. Const.
art. VI, § 2; U.S. Const. amend. V.

ii.  The manner in which Ansell brought its claim against Mr.

Christodoulou in the English Action bars its enforcement in South
Dakota.

® Mr. Christodoulou and his undersigned legal counsel confess they do not conclusively
know the answer to this question because neither are trained in English civil procedure.
However, it seems, at best, highly unlikely the English Court ever acquired personal
jurisdiction over Mr. Christodoulou in the absence of his being personally served in
accordance with the Hague Convention and the English Court’s instructions. The English
Action concerned a dispute over a debt between two Russian entities. A partnership
registered in the United Kingdom purportedly guaranteed that debt. The guaranty and the
underlying contract were negotiated in Russia, signed in Russia, and performed in Russia.
SR 121 11 43-44. ProLogics maintained an office in Russia. Id. 1 41-42. While the
English Court may have had personal jurisdiction over a partnership registered in that
country, Mr. Christodoulou was not a resident of the United Kingdom, did not maintain
an office in that country, never personally conducted business in that country, never
stepped foot in the United Kingdom except perhaps as a tourist, and was never served in
accordance with English Law or the English Court’s instructions. Id. 1 44-46. The fact
that the English Court may have had personal jurisdiction over ProLogics does not give it
personal jurisdiction over a foreign national who happens to be a principal of that
company in the absence of personal service.
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Even if Mr. Christodoulou could not prove that service of process and the form of
process were each deficient, this Court can refuse to recognize a foreign judgment if Mr.
Christodoulou can show “prejudice in the court or in the system of laws under which it
was sitting, or fraud in procuring the judgment, or any other special reason why the
comity of the State of South Dakota should not allow it full effect.” SDCL § 15-16-44.
Mr. Christodoulou can easily make such a showing.

In the English Action, in its amended claim adding Mr. Christodoulou as a
defendant in its lawsuit against ProLogics, Ansell asserted an alternative claim against
Mr. Christodoulou. App. 038 at § 11D; App. 002 at § 12-13. Ansell obtained a default
judgment against Mr. Christodoulou on that claim. Subsequently, Ansell obtained an
on-the-merits judgment against ProLogics. App. 003 at { 21. In its amended claim against
Mr. Christodoulou personally, Ansell pursued Mr. Christodoulou only “[i]f, and to any
extent that, the claim against [ProLogics] is unsuccessful by reason of [ProLogics’]

defence[.]” App. 038 at 1 11D. But, Ansell was successful in its action against

ProLogics! App. 002 at 11 12-13. By obtaining an on-the-merits judgment against
ProLogics on its primary theory of liability, Ansell successfully established that the
guaranty signed by Mr. Christodoulou was binding on ProLogics. Ansell’s alternative
personal claim against Mr. Christodoulou was only alleged in the event ProLogic’s
defense that Mr. Christodoulou had no authority to bind the company was successful,
which it was not. App. 038 at § 11D. Ansell’s default judgment against Mr.
Christodoulou necessarily holds that Mr. Christodoulou misrepresented his capacity and
did not have authority to bind ProLogics. However, Ansell’s subsequent, on-the-merits

judgment against ProLogics necessary holds that Mr. Christodoulou did not misrepresent
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his capacity and did have authority to bind ProLogics. Ansell cannot have it both ways.
It cannot secure a default judgment against Mr. Christodoulou on an alternate theory of
liability and then obtain a separate, on-the-merits judgment against ProLogics on its
primary theory of liability. It is a clever litigation strategy to be sure, but it does not pass
the smell test. Ansell is either attempting to conjure into existence Mr. Christodoulou’s
personal guarantee where none was bargained for, or to bootstrap a joint and several
judgment in the English Court where none was issued. Ansell’s default judgment against
Mr. Christodoulou and its subsequent on-the-merits judgment against ProLogics are
conflicting and entirely legally irreconcilable based on the express language of Ansell’s
own pleading. Accordingly, South Dakota should not recognize a foreign default
judgment of such dubious provenance even if Mr. Christodoulou had been served with
process as required by law. SDCL § 15-16-44.
CONCLUSION

Instead of having Mr. Christodoulou personally served with notice of its personal
claims against him in the English Action, Ansell attempted to serve Mr. Christodoulou by
mail. Thereafter, Ansell made no effort to determine whether its mailed process was
delivered to the correct person or even the correct house, which it was not. Despite its
lack of diligence in this regard (and likely because of it), Ansell managed to obtain a $3
million-dollar foreign default judgment that is not even consistent with its own pleading.
Accordingly, Mr. Christodoulou now bears the burden of posting an impossible-to-obtain
supersedeas bond on a judgment purportedly earning nearly $820 worth of interest each

day.
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A Russian business entity should not be able to enforce and levy upon a $3
million-dollar foreign default judgment against a United States citizen by sending Royal
Mail to a vacant home. That is what occurred in this case. Ansell’s sole, halfhearted
attempt to serve Mr. Christodoulou by mail did not satisfy the requirements for lawful
service under South Dakota statutes or under the Due Process Clauses of the United
States or South Dakota Constitutions. Therefore, its default judgment is not entitled to
recognition by South Dakota courts. Even if the English Court did acquire personal
jurisdiction over Mr. Christodoulou when Ansell mailed important legal documents to his
vacant home, such does not satisfy the due process requirements in the United States.

Further, Ansell obtained its judgments in such a way that permitted it to secure a
default judgment against Mr. Christodoulou on an alternative theory of liability and a
subsequent conflicting and legally irreconcilable on-the-merits judgment against
ProLogics on its primary theory of liability, which suggests (at least in this instance) such
judgments were rendered by a system of law not reasonably assuring the requisites of an
impartial administration of justice.

Accordingly, this Court should vacate the Order of the Circuit Court and remand
with instruction to grant Mr. Christodoulou’s motion to vacate the judgment.

Dated this 9th day of July, 2021.

Respectfully submitted,
NELSON LAW

/sl Eric T. Davis

Eric T. Davis

1209 Junction Ave.
Sturgis, SD 57785

(605) 561-6283
eric@nelsonlawsturgis.com
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STATE OF SOUTH DAKOTA )
) 5SS
COUNTY OF MEADE )

IN CIRCUIT COURT

FOURTH JUDICIAL CIRCUIT

ANSELL RUS, a Limited Liability

Company,
46CTV20-000054
Plaintiff,
v. FINDINGS OF FACT AND
CONCLUSIONS OF L
PAVLOS ANDREAS E TLED
CHRISTODOULOU,
MAR 2 9 2021
Defendant. O EROUN CLERR oF o
By

On October 6, 2020, a hearing was held on Defendant’'s Motion to Vacate

Foreign Judgment and Motion to Stay Execution before the Honorable Kevin J. Krull.
The Plaintiff, Ansell RUS, LLC appeared telephonically by and through its Attorney,
Richard Landon of Lathrop GPM, LLP. The Defendant, Pavlos Andreas

Christodoulou appeared by and through his attorney, Eric Davis of Nelson Law. The

Court, having reviewed the record and filings herein, having heard the arguments of

counsel, and being fully informed in the premises, now enters its Findings of Fact and

Conclusions of Law.

FINDINGS OF FACT

1. The Plaintiff, Ansell RUS, LLC (“Ansell”) is a business entity registered under
the Russian Federation that is engaged in the sale of medical goods.

2. The Defendant is Paul A. Christodoulou, a citizen of the United States of
America and a resident of Sturgis, Meade County, South Dakota.

3. Ansell’'s claim against Mr. Christodoulou arises out of litigation between Ansell
and ProLogics UK, LLP, which is a limited liability partnership organized in
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the United Kingdom that operates out of Russia and Poland. The case in
England involved the non-payment of a guarantee.

4. Mr. Christodoulou was either served by publication or voluntarily appeared in
the present action.

5. On February 4, 2020, Ansell petitioned this Court to register the $2,997,614.53
English default judgment against Mr. Christodoulou as a foreign judgment.

6. Mr. Christodoulou filed an objection to Ansell's Petition for Registration of
Foreign Judgment, arguing that Ansell’s Petition should be denied.

7. On February 24, 2020, this Court filed an Amended Notice of Filing Foreign
Judgment upon Ansell’s petition for the recognition and enforcement of a
December 9, 2019 default judgment against Mr. Christodoulou that was

entered in the Circuit Commercial Court of England and Wales, claim number
E40BM056.

8. After Prologics failed to pay money owed under a guarantee to Ansell, Ansell
filed a claim against the company in the Commercial Court of England and
Wales for breach of contract.

9. Mr. Christodoulou is a general manager of Prologics who is responsible for both
the financial and legal matters of the company. Because Prologics did not
timely respond to that claim, a default judgment was initially entered against
it, but Mr. Christodoulou engaged solicitors to have the default judgment set
aside.

10.Prologic’s defense was that, although Mr. Christodoulou signed the guarantee
on behalf of Prologics, he did not have authority to do so on his own by virtue
of a previously unseen LLP agreement that voided the guarantee.

11.In response to Mr. Christodoulou’s defense, Ansell amended its claim, naming
Mr. Christodoulou as a second defendant.

12. Ansell’s claim against Mr. Christodoulou alleges that, if Mr. Christodoulou did
not have authority to sign the guarantee on behalf of Prologics, he fraudulently
or negligently misrepresented his authority to act on behalf of the company to
induce Ansell into entering into the contract.

13. Ansell’s claim against Mr. Christodoulou in the English action is an alternative
claim. Ansell sought damages from ProLogics as Medcom’s guarantor and
alternatively from Mr. Christodoulou personally as damages for Mr.
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Christodoulou’s alleged “negligent misstatement or fraudulent or negligent
misrepresentation.

14. Ansell sought and received permission from the English court to serve Mr.
Christodoulou pursuant to the Hague Convention at his home at 7746 Wild
Turkey Drive Sturgis, South Dakota.

15.To ensure compliance with the Hague Convention, Ansell processed its request
through the Foreign Process Section, which prepared a sealed package with
the claim papers to be mailed.

16. The Royal Mail service that was used provided for tracking and signature upon
receipt, and the packaged was signed by Mr. Christodoulou’s neighbor on
August 30, 2019. Ansell filed its proof of service papers with the English court.

17.Mr. Christodoulou did not respond to or engage as a defendant in England after
receiving service of the claim against him. Although Mr. Christodoulou chose
not to be represented in court, he was repeatedly provided notice of the
proceedings from Ansell's lawyers. As a result of Mr. Christodoulou’s non-
engagement, Ansell sought default against him, which was entered on
December 9, 2019.

18.Mr. Christodoulou now represents that he was travelling outside of South
Dakota for much of 2019 and was residing in Poland after August 13, 2019.
Mr. Christodoulou’s neighbor in Sturgis, South Dakota, Carol Fellner, signed
for the mail on August 30, 2019 that was delivered to Mr. Christodoulou’s
home. She delivered the mail to him when he returned home in December.

19.Mr. Christodoulou does not dispute that he was aware of the English
proceedings against him while they were pending. Mr. Christodoulou
continued to submit witness statements for Prologics in defense of the action
even after judgment was rendered against him. On March 3, 2020, Mr.
Christodoulou provided a third witness statement on behalf of Prologics with
a caption acknowledging his status as a second defendant. This document
stated that he was responsible for the legal matters of Prologics.

20.0n May 15, 2020, counsel for Mr. Christodoulou filed an appearance with this
Court noting an objection to the February 24 judgment against him but no
further motion was filed.

21.Ansell eventually went to trial against Prologics in June 2020 in England.
Ultimately, Prologics was unrepresented by legal counsel. Although judgment
was granted against Prologics and in favor of Ansell, Ansell has been
unsuccessful in collecting on that judgment in England.
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22.0n September 1, 2020, Mr. Christodoulou filed a motion with this Court
seeking to vacate the February 24, 2020 judgment against him.

CONCLUSION OF LAW

1. This Court has jurisdiction over the parties and the subject matter of this
dispute.

2. Mr. Christodoulou has moved to vacate the foreign judgment entered in this
action pursuant to SDCL 15-6-60(b), SDCL 15-16-44, and SDCL 15-16-45.

3. SDCL 15-6-60(b) “grants courts ample power to vacate judgments whenever
such action is appropriate to accomplish justice. But this power should not be
used to relieve those who have made free, calculated and deliberate choices.”
In re Ibanez, 2013 S.D. 45, 9 33, 834 N.W.2d 306, 315 (internal quotations and
citations omitted).

4. A party “remains under a duty to take legal steps to protect his interests.”
Blare v. Blare, 302 N.W.2d 787, 789 (S.D. 1981) (quoting 3 Barron & Holtzoff,
Federal Practice and Procedure 1329).

5. SDCL 15-6-60(b) requires that a party make its motion “within a reasonable
time.”

6. Mr. Christodoulou’s primary argument in support of the motion to vacate is
that the Court should not grant comity to the judgment in England because he
was never properly served with notice of the proceedings in England.

7. In 2001, the South Dakota Supreme Court analyzed the principles of comity in
relation to South Dakota’s recognition of the judgments of foreign nations. In
2001, South Dakota had no statutes that addressed the recognition and
enforcement of the judgment of a foreign nation in South Dakota’s courts, and
the South Dakota Supreme Court held that the common law rules of comity
were 1n effect. Kwongyuen Hangkee Co. v. Starr Fireworks, Inc., 2001 S.D. 113,
19 8-14, 634 N.W.2d 95, 97-98 (2001).

8. In 2013, however, the South Dakota Legislature enacted SDCL 15-16-44 and
SDCL 15-16-45, which set forth the conditions and criteria to be used by South
Dakota courts in determining whether to recognize or not recognize the
judgment of a foreign tribunal.

9. SDCL 15-16-44 provides:
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An out-of-country foreign judgment need not be recognized and entitled
to full faith and credit in the State of South Dakota, unless there has
been opportunity for a full and fair trial aboard before a court of
competent jurisdiction, conducting the trial upon regular proceedings,
after due citation or voluntary appearance of the defendant, and under
a system of jurisprudence likely to secure an impartial administration
of justice between the citizens of its own country and those of other
countries, and there is nothing to show either prejudice in the court or
in the system of laws under which it was sitting, or fraud in procuring
the judgment, or any other special reason why the comity of the State of
South Dakota should not allow it full effect.

10.SDCL 15-16-45 provides:

In deciding whether to enforce and recognize an out-of-country foreign
judgment, the court shall consider the following factors:

(1) The foreign court actually had jurisdiction over both the
subject matter and the parties;

(2) The judgment was not obtained fraudulently;

(3) The judgment was rendered by a system of law reasonably
assuring the requisites of an impartial administration of
justice which includes due notice and a hearing;

(4) The judgment did not contravene the public policy of the
jurisdiction in which it is relied upon; and

(5) The jurisdiction issuing the order or judgment also grants
comity to orders and judgments of South Dakota courts.

11.The United States Supreme Court has weighed in on issues of proper service
in international disputes. Water Splash Inc. v. Menon, 137 S.Ct. 1504, 197
L.Ed.2d 826 (2017). The Hague Convention permits service by mail but does
not explicitly authorize service by mail. According to the Supreme Court,
service by mail upon international defendants is only proper if: (1) the
receiving state has not objected to service by mail; and (2) service by mail is
authorized “under otherwise applicable law.” Id. 137 S.Ct. 1504, 1507 (2017).

12.There is no dispute in this case that the United States, a member state of the
Hague Convention, does not object to service by mail under the treaty.

13. The only question raised by Mr. Christodoulou is whether Ansell’s service upon
him by certified mail is authorized under applicable law. Mr. Christodoulou’s
arguments focus on South Dakota’s Rules of Civil Procedure. However, because
the action before this Court was pending in England, the issue before this
Court is whether English law, not South Dakota law, authorizes service by
mail. See, e.g., Brockmeyer v. May, 383 F.3d 798, 804 (9th Cir. 2004)
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(authorization for service by mail must come from the “forum in which the suit
1s filed”); Water Splash, 137 S.Ct. 1504, 1513 (2017) (“Article 10(a) simply
provides that, as long as the receiving state does not object, the Convention
does not interfere with...the freedom to serve documents through postal
channels.”) (Quotations omitted).

14.Unlike the law in South Dakota and in most American jurisdictions, English
law permits service by mail under various procedural rules. See Civil
Procedure Rules (CPR) 6.3(b) (allowing service by mail for domestic suits); CPR
6.37 (providing that specific permission must be sought and granted by the
court before a party can serve a claim outside of the jurisdiction of the UK).
When service is required for a party outside the jurisdiction of the UK, courts
express may “give directions about the method of permitted by the Hague
Convention. Water Splash, 137 5.Ct. 1504, 1513 (2017).

15. Ansell sought permission to serve a claim upon Mr. Christodoulou in South
Dakota pursuant to CPR 6.37, and the court in England specifically granted
Ansell authority to do so in accordance with the Hague Convention.

16.In line with English process, the amended claim paperwork was filed with the
Foreign Process Section of the Royal Courts of Justice—the U.K’s Central
Authority established under the Hague Convention—and the Foreign Process
Section provided Ansell with a sealed envelope with the claim form “to be taken
to the Post Office and posted via a form of registered post whereby the
defendant signs for the documents.” (Emphasis added). Ansell sent the
claim form to Mr. Christodoulou’s residence in Sturgis, South Dakota.
However, it was Mr. Christodoulou’s neighhor who received and signed for the
package on August 30, 2019.

17.The evidence is undisputed that Mr. Christodoulou was in Wroclaw, Poland on
August 30, 2019, and that his neighbor, Carol Fellner, signed for and received
Ansell’s service package at her address.

18.1f Ms. Fellner delivered Ansell’'s service package to Mr. Christodoulou, it was
some six months after it had been delivered.

19. Mr. Christodoulou does not dispute that English law authorizes for service by
mail, or that Ansell followed the proper procedure to seek and received
authorization from the court to serve him by mail. Instead, Mr. Christodoulou
argues that service was nevertheless not proper because his neighbor was the
person who signed for the Royal Mail package on August 30, 2019. Mr.
Christodoulou has not presented this defense to the court in England, either
before judgment was entered against him or after, in an effort to have the
default judgment set aside.
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20. While immature to its decision on this matter, this Court finds persuasive that
Ansell has presented authority demonstrating that, if Mr. Christodoulou had
challenged the sufficiency of process in England, the court would have been
within its power to retrospectively validate alternative service if the court
concludes that steps already taken by the claimant were sufficient to bring the
claim to the attention of the defendant. See CPR 6.15(2) (“[T}he court may order
that steps already taken to bring the claim form to the attention of the
defendant by an alternative method or at an alternative place is good service.”);
Abela & Ors. v. Baadarani, [2013} UKSC 44 (26 June 2013) (UK Supreme
Court affirmed lower court’s approval of claimant’s service of claim on foreign
defendant after the fact, even though initial attempts did not strictly comply
with foreign service rules).

21. In England, just as in South Dakota, a default judgment can be set aside if a
party demonstrates that it should not have been entered. Mr. Christodoulou
was aware of and invoked those procedures in defense of Prologics in the
English courts, but chose not to do so for the judgment entered against him.
Until a default judgment is set aside by a court, the default judgment is a valid
judgment.

22.Mr. Christodoulou does not challenge that the English courts enforce a system
of law that reasonably provides for the impartial administration of justice.
SDCL 15-16-44; SDCL 15-16-45; Kwongyuen Hangkee Co. v. Starr Fireworks,
Ine., 2001 S.D. 113, 19 8-14, 634 N.W.2d 95, 97-98 (2001). To the extent that
Mr. Christodoulou does believe the judgment against him is invalid because of
insufficiency of process, his argument could and should be made in England so
that the court there can properly enforce its system of justice. To deny comity
to the English judgment while it is still a valid judgment in that country would
be a denial of Ansell’s right to rely on an impartial justice system.

23. This conclusion is consistent with the standard this Court must apply to Mr.
Christodoulou’s motion to vacate. SDCL 15-6-60(b) “should not be used to
relieve those who have made free, calculated and deliberate choices.” In re
Ibanez, 2013 S.D. 45, § 33, 834 N.W.2d 306, 315 (internal gquotations and
citations omitted). Mr. Christodoulou “remain[ed] under a duty to take legal
steps to protect his interests.” Blare v. Blare, 302 N.W.2d 787. 789 (5.D. 1981).

24.Mr. Christodoulou challenges whether the English courts have personal
jurisdiction over Ansell’s claim against him but provides no authority in
support of this argument. To the contrary, Ansell has demonstrated not only
that procedures in England allow for jurisdiction over Mr. Christodoulou under
theories of contract and tort. In addition, the Court specifically approved
Ansell's claim over Mr. Christodoulou under CPR 6.37, which provided that
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“the court will not give permission unless [it is] satisfied that England and
Wales is the proper place in which to bring the claim.” CPR 6.37(3).

25. Finally, Mr. Christodoulou argues that the court should exercise its discretion

to not enforce a valid foreign judgment against him because it was based on an
alternative claim to Ansell’s claim against Prologics itself. However, Mr.
Christodoulou has failed to demonstrate that the two judgments are legally
inconsistent nor does he demonstrate any specific risk of double recovery. See,
e.g., Nw. Pub. Serv. v. Union Carbide Corp., 115 F.Supp.2d 1164, 1169 (D.S.D.
2000) (recognizing independent claims of fraudulent inducement may be based
on misrepresentations about contractual obligations).

26.Even if the judgments are in tension, this Court recognized and enforced

Ansell’'s judgment against Mr. Christodoulou in February 2020, months before
a judgment was rendered against Prologics in England. Mr. Christodoulou had
failed to explain why this Court’s earlier judgment should be vacated because
of a later judgment issued in England.

27.Because Mr. Christodoulou has failed to demonstrate under SDCL 15-6-60(b)

that this Court’s judgment against him should be vacated to accomplish justice,
his motion is hereby DENIED.

Dated this 27th day of March, 2021.

BY THE COURT:

Adams, Denise Hon. Kevin%ﬁrull
Clerk/Deputy Circuit Couft Judge

FILED
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STATE OF SOUTH DAKOTA ) IN CIRCUIT COURT
) ss FOURTH JUDICIAL CIRCUIT
COUNTY OF MEADE )
48C[\v20-000054

Ansell RUS Limited Liability Company,
Plaintiff,
vs. ORDER DENYING DEFENDANT’'S MOTION
TO VACATE FOREIGN JUDGMENT
Paul A. Christodoulou a/k/a
Pavlos Andreas Christodoulou,

Defendant.

A hearing was held on Defendant's Motion to Vacate Foreign Judgment on October 6,
2020. The plaintiff, Ansell RUS, LLC appeared telephonically by and through its attorney,
Richard Landon of Lathrop GPM, LLP. The Defendant, Paul A. Christodoulou appeared by and
through his attorney, Eric Davis of Nelson Law.

The Court, having reviewed the record and filings herein, having heard the arguments of
counsel, having considered the applicable law, having considered each party’s proposed
findings and conclusions, and being otherwise fully informed in the premises, it is hereby

ORDERED that, for the reasons set forth in the Court’s Findings of Fact and
Conclusions of Law filed March 29, 2021, the Defendant’'s Motion to Vacate Foreign Judgment
is hereby DENIED.

Signed: 5/24/2021 11:39:44 AM
BY THE COURT

Adams, Denise .

The Honorable Zevin Krull
Circuit Court Judge

Filed on: 05-25-21 MEADE County, Socuth Dakota 46C1V20-000054 )
Anself RUS, LLC v. Christodoulou

46CIV20-000054
Order Denying Defendant’s Motion to Vacate Foreigh Judgment
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The Claimant remains of the wview that the claim as presented follows against the
Defendant, Prolegics (UK} LLP. The Guarantee was entered into in good faith by the
Claimant and duly relied upon, the Defendant taking the benefit of the same. The
Claimant believed the Guarantee was signed off with full authority. The Claimant
further relied upeon the reassurance of the First and Second Agreements {(as referenced
in the Particulars of Claim).

However, given the contents of the Defence the Claimant believes it is appropriate for
Mr Christodoulou to be added to the Claim as a Defendant. In the event the Defendant
is sucecessful in its present Defence that in turn raises issue against Mr
Christodeoulou himself with his sign off of the Guarantee, First and Second Agreements
in full knowledge of his LLP ﬁgreement.

The-elaim-against Mr Christodenlon-arises from the following -causes.of actiocn: deceib
and/ox-fraudulent—or -Asgligeni-niscepinegligent. misstatement/economic torts. of,
[indueing—or procuring-a—breach-of-contraci-foausing loss by unlawful means.
In—eddition,—the Claimantwill rely at-trial-on-the fact that Mr Christodeulou-signed
the Brolsgics (UK} -LLP “Report-of-tha-Mombers for. Year-ended-31-Beeenber-2016% as—a-
Prhesignated Memher” on 23 March 2017 and the Balance Sheet as a_‘.‘.Membg.};:‘,

The Claimant thus believes that in light of the Defence submitted it is necessary to
seek permission te bring Mr Christodoulou inke the claim, and in conseguence to seek
paermission to amend the claim form and particnlars and then permission to serve the
same on the Dafendants, including on Mr Christodoulou out of the jurlsdiction. The
Claimant seeks an order in the attached terms. The Claimant seeks-it-sosts-suggests
costs in the case in relation to the amendment, despite the usual course on such
applicatiens, as in this instance the addition and amendment sought has been caused
purely by the Defence position adopted.

The Claimant relies on.Grounds 3 and/or 6 andfor 7 and/or % as set ocut at paragraph
3.1 of CPR PD 6B for permission to ssrve out of the jurisdiction on Mr
Christaodoulou.The facts relied on in relation to each grounds are as follows:

Ground 3 - The claim Form has been served on the First Defendant and as a result of
the Defence filed and served, the Claimant brings this claim under this Ground as a
rasult of the issue of authority to execute the Guarantee has arisen and glves rise to
an alternative glaim for negligent misstatement or fraudulent or negligent
misrepresentation. It is therefore a real issue which it is reasonable for the court
to try in one =single set aof proceedings, as opposed bto two separate claims and the
Court possesses jurisdiction as a result, inter alia, of the jurlsdiction clause to he
found in §22 of the guarantee, dated 1 January 2017. 5

Ground & — This groond is relied on as a result of the contract of guarantee being
governed by English law.

Ground 7 - This ground is relied on as-a result of the breach of contract of guarantsae
being committed within the jurisdiction, namely England and Wales.

Ground & = This ground is relied on as a result of the tort of negligent misstatement
or fraudulent or negligent misrepresentation causing damage to the claimant resulting
from an act committed or likely to be committad within the jurisdicticon, namely
England and Wales.

The Claimant believes that the following grounds exist between the Claimant and the
Second Defendant which gives rise to a real issue which it is reasonable for the court
to try: namely, whether, in the event that the Guaranltse is held to e invalid as a
resulkt of a failure of authority, the Second Defendant misstated or misrepresented his
status and authority ko sign the Guarantee for and on behalf of Lhe First Defendant.

The Claimant believes that the claim has a reasonable prospect of sucecess.
The Second Defendant’s address is 7746N Wild Turkey Drive, Sturgis, South Dakota, USA.

The claim against Mr Christodoulou arises from the Eollowing causes of action: densik
and/or fraudulent or negligent misrepresentation/negligent misstatement.

The grounds for the Claimant's belief and its source of infcocrmation is the Defence put
by the Defendant in the sxisting claim.
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The Claimant is not aware of any issues that would weight against the making of the
Order sought. The relevant documents to this application are appended to the same,
being the draft order, amended elaim Fform and particulars of claim (with exhibits
which include the Contract, Guarantee, First and Second Agreements and Defence and
Reply) .

In addition, the Claimant will rely at trial on the fact that Mr Christodoulou signed
the Prologics (UK) LLP “Report of the Members for Year ended 31 December 2016” as a
“Designated Member” on 23 March 2017 and the Balance Sheet as “"Member’.
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Clabr No. P01 058

IN THE S HGS SOURT OF JUSTICE

N THE BUBINESS AND PROMERTY COURTS 07 ENSLANMI AND WALES
B M INGAM DIRCUIT GOMMERC AL COURY (GET)

IEFOIE B0 WORBTER SITTING AB A N OH COURT JULOE
ATTWESN

ANSELL RS LIMITED LARIL 1Y SOWPANY

BROLOGICE (K] LLP

[INRAFT] ORRER

—— —_— — e _— e ——

LEPON ‘e Gowrt bey ng hosd S Cesisng: feritha Olment gne GSousss or e
Beforeant an 22 Marse 2058

ANI UPCN READING s arprdod avpioslinn of e Celnant disd 28 Vagk
2057 8 and this witblen ewldesos filad

AND UPON the Colt he'ng sadsfing the! the provelans of D23 838, 557 a~d
paragnph 2 1 of OPR Zreglos Dioslior 83 bave e sl

1718 GROERHD

»

N Pavios Aacseas Orngisdoc e o be adeod us @ Sesord ofandanl
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Chrininceilon ot 7746N Wid Turcey Driver, Siugle, Souts Jekots, USA, as
e Secend Dvinraas?, 'n gosedance wih e draffs served with e averdad
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Inthe High Court of Justice

Queen's Bench Division
Birmingham District Registry

Fes Account no.

Help with Fees -
Rafno.{{fapplicahb}lle'F]'l | I—l"l | I |

You may be abie to issue your claim online which may

save time and monsy. Go to www.moneyciaim.gov.uk For court use oily
to find out more. Claim no, E 9 0 BM 1 28
Issue date 12 JUN 7018

Clalmant(s) name(s) and addrass(es) including postcode
Ansell RUS Limited Liability Company
Krasnopresnenskaya emb.

12, Mogcow 123610

RUSSIA

Defendant(s) name and address{es) including postcode
Prolegics (UK] LLE (i) ik PAaaw L o0 e ie n
12 Gateway Mews ¥ 1ebolo 14 i Tub Y] DRIVE ; STUELY
Bounds Graen TOH Sy A

London

N1l 2UT

Brief details of claim
Monies owed by Medcom-MP LLC to the Clalmant that havs not been pald as zeguired,
| the Defendant is now pursued for the same in 1ts role as guarantor and indemnifier

of Medcom—~MP LILC.
bn 1k alurnoeave Tha Flist Defendent and o U S0 a0 nal

. \ II ' Mgt o ol s 3=y e il ! i iy b i |

p N { \ 3 i . \" L
NeswntTreo \ \ r.- I:. Khe t R ‘;a ol [ | l '_I'.'t. il i
A Ll Lt cloaked 1 Janaoy 2017 ) y

)

Value
£2,186,858.77 plus interest calcolated at £509.27 per day, interest totalling
£3,055.62 from the final demand date of 1 June 2018.

You must indicate your preferred County Court Hearing Centra for hearings hera {see notes for guidance)

High Court of Justice, Birmingham.

£
Dafendant's Prologics {UK) ILLP , ) Amount claimed 2,189,914.39
name and
address for 12 Gateway Mews Cour fes 10, 000. 00
\ Bounds Green

senvice including . .

Loudon Legal representative’s costs TEC
postcode Nil 207

Total amount |2, 199, 914,39

M Vi s .'\”|1.r_<..
P epd A Ird TN i
™y b -1 ¥ 31

For furlher details of lhe courls w;gnv.uktﬂnd-cnurt-lrihunai.
When eorresponding with the Courd, ph addrass forme of [eétars to the Manager and abways ginke tha dain

N Glaim form {GPR Fart 7) (06,18} @ Cravin copyrighl 2016 Lasetform Inlernational 6/40

1.
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ANSELL RUS LINITED LIABILTY COMPANY

a2
PROLGEICS (L) LLP
First Cefeiisay

-and-

MR PAVLOS ANDREAS CHRISTODOULOU
Second Defendant

AMENDED F&= TRCJLARE CT CoA W

b Y PO 1 N s g st i B il . #41 Ay FYESE FETT To il waeris s [T .
e 8 WIRE DEITSENY RGLTTERL T DUNTEEr L £udy | 15 870 WaEE &0 2 MESTA



s the guarantor and Fdemnifer for MedoomMP LG ("Madeom™,

mglsleed under o Russan Fedemfor main stefe roghdmion numbor

TRETTAG002820, & huyer of madng gesds Tem the Chimar, based in

Moscow, Kussia.

The santractual framework
8 e Cklmant avons that tho tollewing foote and metiors are fegvars
81 By a costrast ™ wittrg marked "Ne. 7001 dated ¢ Jamay 2047 (e
Contrasl’, the Clalivart agreed with Megoorn 1 wauld seii and susply
madien guods fo 1. In paticarn, Yatse 3.8 deciarad thal *Medour]
shialf snsure that ffre Deferaat) enler into & surotyship agreement with
ihe Cabrard forthe folsi amsust of @ Qrodit Lindt i ondey o sower
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the payment of any amount due by [Medcom] fo the [Claimant] {“the
Guarantee’)’

3.2 A Deed of Guarantee and Indemnity, dated 1 January 2017 (“the
Guarantee”), detailed and obliged the First Defendant to stand as
guarantor and as an indemnifier for Medcom under the Contract.

3.3 Further, on 31 January 2018 ,the Claimant, Medcom and the First
Defendant recorded in a further signed written agreement (“the First
Agreement”) the present debt position and further the terms under which
further orders were to progress.

3.4 In addition, a further written agreement of 2 February 2018 was
subsequently agreed as "Annex 2" to the First Agreement so as to record
certain generic terms as agreed by the parties (‘the Second
Adreement”).

3.5 The Claimant will rely on the Contract, Guarantee and the First and the
Second Agreements at trial for their full terms, meaning and effect.
Copies of the documents are exhibited hereto as Exhibits 1-3

respectively.

The Claimant avers that:

4.1 The First Agreement recorded that, as at 16 January 2018, the total
overdue from Medcom to the Claimant under the Contract was RUB
184,896,244.00 (defined therein as the "Overdue™).

4.2 This sum was broken down by specific invoices within Annex 1 of the

Agreement.
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4.3 There is a handwritten note recording that a credit has been requested
in relation to invoice 5000293. That was for RUB 2,542,936.00 giving rise
to an amount owing at 16 January 2018 (as agreed by the Claimant,
Medcom and the First Defendant as signatories to the Agreement) of

RUB 182,353,308.00.

The First Agreement declared that "Ansell will no longer accept any orders from

Medcom except under the following conditions (“the Conditions™);

5.1 for Micro-Touch Coated and Micro-Touch Ultra Ansell product orders
("A Orders”): 30% of the A Order value must be paid to and received by
Ansell prior fo production of the A Order and the balance (70%) must
be paid to and received by Ansell, five calendar days before the
planned delivery of the A Order at Kotka, Finland,

5.2 for all other Ansell product orders ("B Orders”): 10% of the B Order
value must be paid to and received by Ansell prior to production of the
B Order and the balance (90%) must be paid and received by Ansell,
five calendar days before the planned delivery of the B Order at Kotka,
Finfand;

5.3 for all product orders (ie. A Orders and B Orders combined): an
additional 20% of the relevant order value must be paid fo and received
by Ansell, five calendar days before the planned delivery of the A Qrder
and/or B Order at Kotka, Finland;

5.4 it being understfood that the payments made under 1-3 above (“120%

Amount”) will be exclusively credited fowards the Overdue with a view
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5.6

to clear the Overdue in full latest by 31 August 2018 either by applying
the said 120% Amount to the Overdue or, should that not be sufficient
to clear the Overdue in full, by making additional lump sum payments in
May 2018 (of at least RUB 11.6M or such other amount so that the
Overdue is at least reduced to RUB 131M) and another one in August
2018, if necessary, fo reduce the balance of the Overdue fo zero; and
payment of the new A Orders and/or B Orders will continue to be
payable within 75 calendar days from the date of the shipment
confirmed by a consignment nofe TORG-12, as per the Contract, it
being understood that late payments on these orders will be
exceptionally accepted until 31 August 2618 folfowing which dafe all
newly created overdue will be paid in three equal lump sum payments
in October, November and December 2018 so that on orders prior to
such date no overdue exists on 31 December 2018; and,

once the conditions under 1-4 have been satisfied in full, and the
overdue referred to in 5 above does not exceed RUB 12M, any orders
accepted by Ansell affer 1 Octoher 2018 will no longer be subject to
conditions 1-3 above provided always the lump sum payments, if any,

referred to in b above, are made.”

The First Agreement specifically recorded that the First Defendant and Medcom

accepted the terms [and conditions therein] by their signature to the Agreement.

It further recorded “/n the absence of signature by both Medcom and Prologics,

Ansell will have no option but to immediately suspend all pending orders and

exercise jts rights under the Guarantee without prejudice to its rights under the
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Contract. Such course will also follow If after signalture of this letter, Medcom

breaches the Conditions, af any point.”

The Second Agreement repeated and reiterated that:

7.1 Medcom and the First Defendant had independently accepted the
amount detailed as due in the First Agreement (see paragraph 1.1), and;

7.2 Further, that they could be pursued under the Contract, Guarantee or
Agreements as the Claimant saw fit for any breach of the Conditions (see
paragraph 1.3), and;

7.3 Further the parties agreed that the English Courts would have exclusive
jurisdiction to settle any dispute arising out of or in connection with the

Agreement,

For completeness, the Guarantee declared that:

8.1 The First Defendant guaranteed to the Claimant that whenever Medcom
owed monies or debts were owed to the Claimant pursuant to the
Contract, and provided Medcom had not made payment when falling
due, the First Defendant would make due and punctual payment to the
Claimant on demand of such monies (see paragraph 1 of the
Guarantee).

8.2 The First Defendant further agreed to indemnify and keep indemnified
the Claimant in full and on demand from and against all and any losses,
costs, claims, liabilities, damages, demands and expenses suffered or

incurred by the Claimant {(see paragraph 2 of the Guarantee).
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(iiiy “Accordingly, the Purported Guarantee was not and is not

binding upon the Defendant and the Claimant was not and is not

entitted to make any claim against the [First] Defendant

thereunder, since execution of the same on behalf of the

Defendant did not have the necessary consent of both of the

Board Members and was not therefore authorised by the [First]

Defendant.” (paragraph 7(4))

(iv) “Whilst it is admitted that the Purported Guarantee purported to

contain an agreement by the [First] Defendant in the terms

referred to in the first sentence of Paragraph 13 of the Particujars

of Claim. it is denied for the reasons set out above that the [First]

Defendant can be pursued under the Purported Guarantee,

whether as alleged in the second sentence of Paragraph 13 of

the Particulars of Claim or otherwise.” (paragraph 21).

11C. The Claimant has set out its case in response to the Defence, in its Reply, which

it repeats mufatis mutandis (both now shown at Exhibit 6). In particular, the

following facts and matters are relied on;

(i) The Claimant avers that, on 23 March 2017, the Second

Defendant signed the First Defendant's “Report of the Members

for Year Ended 31 December 2016" as a "Designated Member”,

affixed with the company seal of the First Defendant.

(i) Further, on or about 23 March 2017, the Second Defendant

signed the First Defendant’'s “Balance Sheet 31 December 2016”

as a "Member" of Orwensen Trading Limited, affixed with the

company seal of Orwensen Trading Limited.
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(i) It is averred that the Second Defendant was a Designated

Member of the First Defendant and/or a "Member” of Orwensen

Trading Limited when he signed the Guarantee, dated 1 January

2017.

(iv) Further, the Second Agreement, at clause 3, contains a warranty

of authority, which was signed by the Second Defendant, on

2.2.2018, expressly as a “Member of the LLP — On behalf of

Prologics with common seal”.

(v) Inthe premises, it is denied that the Guarantee was "purportedly

executed on behalf of the Second Defendant as a Member of

Management (and not as an LLP Member)".

(vi} Further, the Second Defendant deliberately used the wording of

“Member of Management”, being reckless as to its accuracy,

which was apt to and intended to mislead the Claimant into

proceeding to continue to trade with Medcom, despite the late

payments.

(vii) In the premises, the Second Defendant ought to have expressly

signed the Deed of Guarantee as a "Designated Member" and/or

as a "Member" of Orwensen Trading Limited.

11D. If, and to any exient that, the claim against the First Defendant is unsuccessful
by reason of the First Defendant's Defence (which is denied), the Claimani
seeks damages against the Second Defendant, as set out below.

11E. The Claimant avers that by executing the Guarantee. the Second Defendant

assumed a responsibility to the Claimant whereupon a duty of care arose or

alternatively it is fair, just and reasonable for such a duty of care to be imposed.
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11F. Alternatively, the Second Defendant executed the Guarantee in circumstances

where he knew or ought to have known that he was not permitted by the terms

of the Limited Liability Agreement to do so without the consent or knowledge of

Mr Sofianos.

11G. The Second Defendant thereby negligently misstated his status and role within

the First Defendant and his authority to act within the confines of the Limited

Liability Agreement and/or was reckless or negligent by acting without authority

or failing to notify the Claimant as to the significance of his role when signing

the Guarantee as a "Member of Management” and/or his purporting to execute

the Guarantee as a deed on behalf of the First Defendant, so as to induce the

Claimant to act upen his representation.

PARTICULARS

(i) On 23 March 2017, the Second Defendant signed the First Defendant’s

“Report of the Members for Year Ended 31 December 2016" as a

‘Designated Member”®, affixed with the company seal of the First

Defendant.

(i)  Further, on or about 23 March 2017, the Second Defendant signed the

First Defendant’s “Balance Sheet 31 December 2016" as a "Member” of

Orwensen Trading Limited, affixed with the company sea! of Orwensen

Trading Limited.

(i)  ltis averred that the Second Defendant was a Designated Member of the

First Defendant and/or a “Member” of Orwensen Trading Limited when he

signed the Guarantee, dated 1 January 2017.

10
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(iv)

(v)

(vi)

(vii)

(viii)

Further, the Second Agreement, at clause 3. contains a warranty of

authority, which was signed by the Second Defendant, on 2.2.2018,

expressly as a "Member of the LLP — On behalf of Prologics with common

seal”.

In the premises, it is denied that the Guarantee was "purportedly executed

on behalf of the Second Defendant as a Member of Management (and not

as an LLP Member)".

Further, the Second Defendant deliberately used the wording of “Member

of Management”, being reckless or negligent as to its accuracy, which was

apt to and intended to ultimately mislead the Claimant into proceeding on

a false basis so as to continue to trade with Medcom, despite the late

payments.

In the premises, the Second Defendant ought to have expressly signed

the Deed of Guarantee as a “Designated Member” and/or as a "Member”

of Orwensen Trading Limited.

The Claimant avers that the Second Defendant made a false

representation te the Claimant, in circumstances where the Second

Defendant was reckless or negligent as to whether it was true or false,

intending that the Claimant should act in reliance on it.

The Claimant relied on the Second Defendant's misstatements and fraudulent

—

or _negligent misrepresentations by acting to its detriment in continuing to

contract with Medcom without any actionable Guarantee in force, and, in

consequence, has suffered loss.

In the premises, the Claimant seeks damages which correspond to the losses

claimed under the Guarantee against the First Defendant, as a result of being

11
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vicariously liable for the actionable misstatements and misrepresentations of

the Second Defendant. either by reason of the aforesaid fraudulent

misrepresentation or via section 2(1) of the Misrepresentation Act 1967.

Alternatively, if the Second Defendant is held to have acted outside the scope

of his authority, such that his employer or principal is not vicariously liable,

against the Second Defendant for the loss and damage he has caused to the

Claimant.
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demanded under paragraph 1 of the Guarantee, by a letter of demand dated
18" April 2018 and further 13t June 2018 (copies of which are exhibited hereto
as Exhibit 5) but payment has not been forthcoming and remains due and
owing. For the avoidance of any doubt, the First Defendant has failed to make

payment of the sum demanded, or any sum.

PARTICULARS OF LOSS

13.1 The First Defendant or alternatively the Second Defendant owes the sum

of RUB 182,353,308.00. It has been demanded but not paid. By its right
under the Agreement and Guarantee the First Defendant is pursued for
this sum as Medcom’s guarantor. The sum of RUB 182,353,308.00
amounts to £2,186,858.77 as at 6 June 2018.

13.2 The Claimant reserves the right to pursue Medcom directly as it may see
fit and to take steps for permission to incorporate/join such claim with the
present one if appropriate for costs and proportionality reasons.

13.3 Alternatively, the Claimant seeks the sum of sum of RUB

182.353,308.00 as damages for negligent misstatement or fraudulent or

negligent misrepresentation, pursuant to s.2(1) of the Misrepresentation

Act 1967.

Claim for interest

14.  Further, the Claimant claims contractual interest on the sum unpaid at the rate

of 8% above base rate of the Bank of England from time tc time on all sums

13
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demanded under the Guarantee, as per Paragraph 7 of the Guarantee
amounting to £3,055.62 from 1 June 2018 and continuing at the rate of £509.27
per day until judgment or earlier payment, or alternatively the statutory interest

under section 35A of the Senior Courts Act 1981.

AND THE CLAIMANT CLAIMS:

(1) The sum of £2,186,858.77 or alternatively damages.

(2) Interest as set out at paragraph 14 above.
(3) Further or other relief.
(4) Costs.
ANDREW MAGUIRE

OUTER TEMPLE CHAMBERS

Served this 6" day of June 2018 by Shakespeare Martineau LLLP, solicitors for the

Claimant.

ANDREW MAGUIRE

Amended this [ ] day of March 2019

STATEMENT OF TRUTH

14
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The Claimant believes that the facts stated in these Amended Particulars of

Claim are true. | am duly authorised by the Claimant to sign this statement.

FRlitame. ..o Position or office
L T g — o
510191220 TP (If signing on behalf of firm, company or

corporation)

Claim No. E40BM056
IN THE HIGH COURT OF JUSTICE

IN THE BUSINESS AND PROPERTY
COURTS IN BIRMINGHAM

CIRCUIT COMMERCIAL COURT (QBD)
BETWEEN:

ANSELL RUS LIMITED LIABILITY
COMPANY

Claimant

-and -

15
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16

PROLOGICS (UK) LLP
First Defendant
-and-

MR PAVLOS ANDREAS
CHRISTODOULOU

Second Defendant

AMENDED PARTICULARS OF CLAIM

Shakespeare Martineau LLP
No1 Colmore Square
Birmingham

B4 6AA

Ref: 1112538.1.MY

Solicitors for the Claimant
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JURISDICTIONAL STATEMENT
Christodoulou appeals from the Circuit Court’s Findings of Fact and
Conclusions of Law filed on March 29, 2021 and Order denying his Motion to
Vacate Judgment filed on May 24, 2021. Christodoulou filed a Notice of Appeal

on May 27, 2021.

STATEMENT OF THE LEGAL ISSUES

1. Whether the default judgment entered against Christodoulou in England
should be recognized by South Dakota courts.

Circuit Court’s Decision: The Circuit Court denied Christodoulou’s
Motion to Vacate Judgment and concluded that the foreign judgment is
recognizable under South Dakota law.

Most Relevant Legal Authority:
Water Splash Inc. v. Menon, 137 S. Ct. 1504 (2017).

STATEMENT OF THE CASE
This case was heard in the Circuit Court of Meade County by the
Honorable Kevin J. Krull. An English Court awarded Ansell a default judgment
against Christodoulou. Ansell petitioned the Meade County Circuit Court to
register its judgment against Christodoulou and it recognized the judgment.
Christodoulou moved to vacate the judgment and the Circuit Court denied his

motion.



STATEMENT OF THE FACTS

English Court Action

Ansell filed a lawsuit in the Commercial Court of England and Wales
against Prologics (UK) LLP (“Prologics”) alleging that it breached its payment
obligations under a guarantee. (App.! 002 at § 8.) Christodoulou is one of two
Management Board Members of Prologics and signed the guarantee at issue.
(Ansell App.2007 at q 1, 009 at § 11.) Prologics did not timely respond to the
claim, and the English Court entered a default judgment against it. (Ansell App.
010-011 at 99 16-20.) However, Christodoulou engaged solicitors to have the
default judgment set aside and present a defense to the claim. (Id.) Prologics’
defense was that, although Christodoulou signed the guarantee on behalf of
Prologics, he did not have authority to do so on his own, so the guarantee was
void. (Ansell App. 009-010 at § 12-15; App. 002 at § 10.) In response, Ansell
amended its claim and added Christodoulou as a Second Defendant. (See Ansell
App. 018-120; App. 002 at § 11.)

Ansell’s claim against Christodoulou alleged that if Christodoulou did not
have authority to sign the guarantee on behalf of Prologics, he fraudulently or
negligently misrepresented his authority to act on behalf of the company to

induce Ansell into entering its contract. (Ansell App. 040-041 at §9 11E - 11G;

1”App.” refers to Christodoulou’s Appendix.
2“Ansell App.” refers to Ansell’s Appendix.
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App. 002 at § 12.) Christodoulou is a general manager of Prologics and is
responsible for the company’s financial and legal matters. (Ansell App. 008 at §
7; App. 002 at § 9.) Christodoulou worked with the lawyers representing
Prologics to defend the action and helped them set aside an earlier default
judgment entered against the company. (Ansell App. 011 at § 19; Ansell App. 002
at § 5, 004 at § 12.) But Christodoulou refused to give those same lawyers
authority to accept service on his behalf or represent him in that matter. (See
Ansell App. 014-017.)

The English court permitted Ansell to serve Christodoulou at his South
Dakota home (7746 N, Wild Turkey Drive, Sturgis, South Dakota) pursuant to
the Hague Convention. (Ansell App. 002-003 at § 6-7, 121-139; App. 003 at  14.)
To ensure compliance with the Hague Convention, Ansell utilized the Foreign
Process Section which prepared a sealed package with the claim papers to be
mailed. (Id.; App. 003 at § 15.) The Royal Mail service provided tracking and
required a signature upon receipt. (App. 003 at § 16.) The package was signed for

at Christodoulou’s home on August 30, 2019 and Ansell filed proof of service



papers with the English Court.3 (Ansell App. 003 at § 8, 121-139; App. 003 at
16.)

After receiving service, Christodoulou did not respond, did not
participate as a defendant, and chose not to be represented in court. (Ansell App.
004 at § 12, 121-139; App. 003 at § 17.) However, he was repeatedly provided
notice of the lawsuit from Ansell’s lawyers through email. (Id.) During this time
Christodoulou submitted multiple witness statements on Prologics’s behalf and
the caption of the lawsuit listed Christodoulou as a Second Defendant. (Ansell
App. 004 at § 13.) As a result of Christodoulou’s non-engagement, Ansell sought
a default judgment against him, which was entered on December 9, 2019. Ansell
prevailed at trial against Prologics and received judgment in its favor on June 29,
2020, but Ansell has not been able to collect on any judgment against the

company. (Ansell App. 005 at § 15.)

3 In his appellate brief, Christodoulou claims that “ Ansell failed to comply with
the English Court’s instructions to strike Paragraph 111 from the amended claim
form prior to attempting service.” (App. Br. at 5.) This statement is incorrect, and
Christodoulou’s attempt to raise it now is concerning for three reasons. First,
Christodoulou’s citation to Exhibit 3 attached to the Young affidavit is erroneous.
Exhibit 3 is the amended application but not the papers that were served on
Christodoulou. The Court approved the application to amend but required
Ansell to remove paragraph 111. This paragraph was removed in the papers that
were served upon Christodoulou. Second, this concern was not raised before the
Circuit Court, thus, Christodoulou is barred from trying to insert a new
argument on appeal. Mortweet v. Eliason, 335 N.W.2d 812, 813 (S.D. 1983) (“This
court has said on countless occasions that an issue may not be raised for the first
time on appeal. Thus, an issue not presented at the trial court level will not be
reviewed at the appellate level.”). Lastly, Christodoulou had ample opportunity
to challenge the judgment in England if he claims it was granted in error, but he
chose not to do so.
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South Dakota Circuit Court Action

On February 4, 2020, Ansell sought to register the foreign judgment
against Christodoulou. Ansell attempted to personally serve the petition on
Christodoulou at his home but was unsuccessful. The Circuit Court permitted
Ansell to serve Christodoulou by publication. (Rec.# at 90.) Christodoulou’s
counsel filed an appearance on May 15 and filed an objection to the petition.
(Rec. at 98.) On September 1, Christodoulou moved the Circuit Court to vacate
the foreign judgment. (Rec. at 107.)

In support of his Motion to Vacate Foreign Judgment, Christodoulou
claims that he was travelling outside of South Dakota for much of 2019 and was
residing in Poland after August 13, 2019. (Rec. 119 at § 15; App. 003 at § 18.)
Christodoulou’s motion papers alleged for the first time that his neighbor in
Sturgis, South Dakota, Carol Fellner, was the individual that signed for the mail
that was delivered to Christodoulou’s home on August 30, 2019, and that she
provided the mail to Christodoulou when he returned home in December. (Rec.
303 at q 3; App. 003 at 9 18.) Christodoulou did not dispute that he had
knowledge of the English action while it was being litigated. (App. 003 at § 19.)
Christodoulou continued to submit witness statements on Prologics’s behalf in
the lawsuit even after judgment was entered against him. (App. 003 at 4 19.) On

March 3, 2020, Christodoulou provided a third witness statement on Prologics’

4 “Rec.” refers to citations to the record.
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behalf —with a caption acknowledging his status as Second Defendant — stating
that he is responsible for the legal matters of Prologics. (Ansell App. 143 at § 7;
App. 003 at 9 19.)

On March 29, 2021, the Circuit Court filed its Findings of Fact and
Conclusions of Law denying Christodoulou’s motion to vacate the judgment.
(App. 001.) After Ansell served on Christodoulou post-judgment discovery
requests, Christodoulou filed, on May 19, 2021, a proposed order for the Circuit
Court to deny his motion, which the court entered on May 24, 2021. Three days
later, Christodoulou filed his Notice of Appeal.

ARGUMENT

I. ANSELL PROPERLY SERVED CHRISTODOULOU UNDER ENGLISH
LAW AND HE WAS NOT DENIED DUE PROCESS.

Christodoulou is seeking relief from a judgment resulting from a lawsuit
that he had actual knowledge of and that he was properly served with under
English law. Christodoulou boldly claims that it is “undisputed” that “there was
no attempt by the plaintiff to substantially comply with relevant statutes
governing service.” But this statement is contrary to the record and governing
law. The Circuit Court’s decision to recognize a valid foreign judgment resulting
from an action in which Christodoulou was properly served pursuant to the
foreign country’s laws and the Hague Convention does not deny Christodoulou

due process.



A. English Law is the applicable law pursuant to the Hague
Convention and Water Splash.

Christodoulou insists that Ansell’s service efforts in the underlying action
had to comply with South Dakota law. However, pursuant to the Hague
Convention and the Supreme Court’s decision in Water Splash, Ansell was
required to follow the service requirements provided under English law.

The Hague Convention is a treaty designed to organize the process of
serving documents in other countries. Water Splash, Inc. v. Menon, 137 S. Ct. 1504,
1507 (2017). In Water Splash, the Supreme Court was tasked with interpreting the
Hague Convention to determine whether it permitted a party to serve an out-of-
country party by mail. Id. The Supreme Court concluded that the Convention
does not prohibit service by mail and that service by mail is permitted when two
factors are met: “the receiving state has not objected to service by mail” and
“service by mail is authorized under otherwise-applicable law.” Id. at 1513. The
“applicable law” in this case is clearly English law, not South Dakota law.

The circumstances set forth in Water Splash are remarkably similar to the
present case and are instructive in this regard. Water Splash, Inc. sued a former
employee —who resided in Canada —in Texas state court. Id. at 1507. Water
Splash secured permission from the court to serve the employee by mail. Id. The
employee did not respond or appear and the court entered a default judgment in
Water Splash’s favor. Id. The employee then moved the Texas court to set aside

the judgment because she had not been properly served. Id. The lower court



denied her request and she appealed. Id. at 1507-08. The Texas Court of Appeals
concluded that the Hague Convention prohibited service by mail and the Texas
Supreme Court denied review. Id. at 1508. Applying its new rule to the facts
before it, the Supreme Court determined that service by mail was not prohibited
under the Hague Convention because the “receiving state” (Canada) had not
objected, but the Supreme Court remanded because the lower court had not
analyzed whether service by mail was authorized by Texas law —in other words,
the law of the forum in which the case was pending. Id. at 1513; See also
Brockmeyer v. May, 383 F.3d 798, 804 (9th Cir. 2004) (authorization for service by
mail must come from the “forum in which the suit is filed”).

In this case, the law of the “receiving state” under the Hague Convention
is the United States, and Christodoulou does not dispute that the United States
has not objected to service by mail. But the forum in which the case was pending
is England, and England specifically authorizes service by mail on foreign
parties. Christodoulou contends that South Dakota law is the “otherwise-
applicable law” and that it does not permit service by mail. But applying Water
Splash, it is not the law of the jurisdiction in which Christodoulou receives the
mail that matters but rather the law of the jurisdiction where the action is
pending and where the mail was sent from. Water Splash, 137 S. Ct. at 1513;
Brockmeyer, 383 F.3d at 804. Therefore, English law’s service requirements

governed Ansell’s service efforts.



Christodoulou attempts to challenge this conclusion in a footnote, citing
Shull v. Univ. of Queensland, 2018 WL 6834327 (D. Nev. Dec. 28, 2018), for the
proposition that the court should look at whether service by mail is authorized in
the jurisdiction where the defendants are located. (App. Br.> at 5 n. 2.) But
Christodoulou misreads Shull. The issue in that case was whether the first
requirement of Water Splash had been met: that the receiving state did not object
to service by mail. Shull recognized that Australian law provided only that
Australia “does not object to service by postal channels, where it is permitted in the
jurisdiction in which the process is to be served.” 2018 WL 6834327, at *3. Therefore,
the plaintiff in that case had to demonstrate that the “jurisdiction where the
defendants are located” authorized service by mail in order to show that
Australian law did not object. Shull did not reach the question, much less come to
a conclusion contrary to Water Splash or Brockmeyer (both of which Shull relies
upon), that the second requirement of Water Splash should be determined by law

of the forum where the action is pending.°

5“App. Br.” refers to Appellant’s brief.

¢ Christodoulou similarly finds no support from his citation to Wanke v. Invasix
Inc., 2020 WL 2542594 (M.D. Tenn. May 19, 2020) or Densys Ltd. v. 3Shape Trios
A/S, 336 F.R.D. 126, 130 (W.D. Tex. 2020), both of which looked to whether
service by mail was authorized by the Federal Rules of Civil Procedure because
the actions were pending in federal courts in Tennessee and Texas.
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B. Ansell complied with English law’s service requirements.

Under English law, service by mail is an acceptable form of service for
domestic and foreign parties, and Christodoulou does not attempt to argue
otherwise. When a party needs to serve a party outside of the UK, the serving
party must first seek approval from the court to serve a claim outside of the
jurisdiction of the UK. CPR 6.37. In granting this permission, the court may also
“give directions about the method of service.” CPR 6.37(5)(b)(i). CPR 6.40
provides general methods of service for claims to be made on a party outside the
UK. That rule provides that, “[w]here a party wishes to serve a claim form or
other document on a party out of the United Kingdom, it may be served . .. by
any method permitted by a Civil Procedure Convention or Treaty.” CPR
6.40(3)(b). It is clear that service by mail is a method permitted by the Hague
Convention. See Water Splash, 137 S. Ct. at 1513.

The Circuit Court record reflects that Ansell followed the UK’s service
requirements. First, Ansell sought and received permission from the English
Court to serve Christodoulou according to the Hague Convention. (See Ansell
App. 129 at § 3.) Ansell followed the English Court’s procedure by filing the
amended claim paperwork with the Foreign Process Section of the Royal Court
of Justice (the UK’s Central Authority established under the Hague Convention)
and the Foreign Process Section gave Ansell a sealed envelope that contained the
amended claim form “to be taken to the Post Office and posted via a form of

registered post whereby the defendant signs for the documents.” (Ansell App.

-10-



132.) Ansell mailed the envelope pursuant to these instructions and the package
was accepted and signed for at Christodoulou’s home address on August 30,
2019. (Ansell App. 124.) A certificate of service along with these documents were
tiled with the Circuit Court. (Ansell App. 122-128.) Ansell properly fulfilled the
service requirements under English law.

Christodoulou claims that even if he had been served correctly under
English law, Ansell served him with an amended claim form that included a
claim that the English Court had instructed Ansell to strike. (App. Br. at 15.) As
explained in footnote 3 of this brief, Ansell struck Paragraph 111 from the
amended claim that it served upon Christodoulou. Christodoulou did not raise
this issue in the Circuit Court, and therefore Ansell has been prevented from
offering additional evidence that would conclusively demonstrate this point. The
papers provided to the Foreign Process Section and sealed for service did not
contain the paragraph struck by the Court.

It is important to note that Christodoulou does not deny having actual
notice. And he cannot make such a claim because it would be untrue. Rather, he
argues that the record “is not sufficient to show Mr. Christodoulou had actual
notice” of Ansell’s claim against him. (App. Br. at 9, fn 3.) The record reflects
ample evidence that Christodoulou had actual notice. Christodoulou
participated as a witness on Prologic’s behalf. Ansell’s attorneys notified
Christodoulou by email of the claim against him. (Ansell App. 004 at 4 11.)
Ansell knew that this email address was in use by Christodoulou, because he had

-11-



previously engaged in settlement discussions with Ansell from the same email
address. (Id. at 9 10-11.)” Christodoulou has not denied that this is his email
account or suggested that he never received the email communications. Based
upon the record evidence, there is no basis to question that he had actual notice.

Christodoulou insists that Ansell was required to serve him pursuant to
South Dakota law and that Ansell’s service was improper under South Dakota
procedures. First, Christodoulou argues that lack of notice to a foreign defendant
is one reason that a South Dakota Court may refuse to recognize a foreign
judgment. (App. Br. at 13.) But Christodoulou had actual notice and was
properly served under English law — thus, the Circuit Court properly recognized
the foreign judgment. See AO Alfa-Bank v. Yakovlev, 21 Cal.App.5th 189 (Cal. Ct.
App. 2018) (determining that Russian default judgment was entitled to
recognition in California because service by mail in the underlying action
complied with due process).

To the extent that Christodoulou argues that South Dakota does not
permit actual notice to substitute for proper notice is not relevant because South

Dakota law does not apply. Further, the Supreme Court has said that due process

7 This is the same email address that the undersigned counsel for Ansell used in
the present proceedings, in addition to publication, to notify Christodoulou of
the South Dakota judgment. (See Return of Service at Rec. at 91.) Although he did
not challenge the service by publication in this case, Christodoulou complained
in the Circuit Court that he had not seen the notice by publication in this case
because he does not read the publication in which it was printed, (Rec. 122 at ¢
49), which suggests that the service by email was the only way he learned of the
notice of filing.
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in a proceeding requires that notice be “reasonably calculated, under all the
circumstances, to apprise interested parties of the pendency of the action and
afford them an opportunity to present their objections.” Mullane v. Cent. Hanover
Bank & Tr. Co., 339 U.S. 306, 314, 70 S. Ct. 652, 657 (1950). Christodoulou cannot
say that he was denied an opportunity to present his objections to the English
Court, because he has intentionally avoided participating there, knowing he has
no defense to Ansell’s claim. By asking this Court to invalidate service in an
English proceeding —rather than seeking that relief in England — Christodoulou
is the one attempting to prevent the English Court from addressing the merits of
the case, rather than vice versa. Christodoulou cannot excuse himself from a
valid foreign judgment by offering a technical defense that he refuses to present
to the court that issued the judgment.

Second, Christodoulou argues that only personal service would have been
proper under South Dakota law, but he concedes that he was away from home
for six months. (App. Br. at 14.) Even if it had attempted personal service,
Ansell’s efforts would have failed. It would not have been possible for Ansell to
personally serve Christodoulou during this time. In the Circuit Court action
Ansell was unable to personally serve Christodoulou and sought the court’s
permission to resort to service by publication. (Rec. at 90.) Christodoulou argued
in the Circuit Court that he does not read publications used for service. (Rec. 122
at 9 49.) It would appear that the only way that Ansell could successfully serve
Christodoulou was by email, which Mr. Young did in 2019 in the English action

-13-



(and which the undersigned did in 2020 in the Circuit Court action). (Ansell.
App. 004 at § 11; Rec. at 91.)

Next, Christodoulou complains that he has no duty to respond to an
English lawsuit that he was not served with under South Dakota law and that he
should not be required to challenge the alleged lack of service in the English
Court. (App. Br. at 10.) An analogy helps demonstrate why this argument is
nonsensical. Imagine a plaintiff filed a complaint in South Dakota with an
affidavit of service saying that it was served on the defendant. The defendant
does not respond and a default judgment is issued. If the defendant later finds
out about the judgment and argues that the affidavit of service was incorrect and
that he had no notice of the claim, he would still have to move to vacate the
judgment and present a defense in the South Dakota action. The same is true
here. Neither Ansell nor the English court were ever informed that
Christodoulou’s neighbor signed for the package instead of a member of
Christodoulou’s household. Had Christodoulou presented that information to

the court in England, he could have asked to set aside the judgment and present
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a defense.8 Christodoulou was certainly familiar with this process because he
had done it for Prologics in the same litigation.

Lastly, Christodoulou raises the issue of due process before this Court
without any attempt to pursue due process in England where the valid judgment
against him was entered. Instead, he raises technical questions about the
judgment in South Dakota courts while avoiding any engagement with or
providing any substantive defense in the English courts. Christodoulou’s
complaints about service should be directed at the Court that entered the
judgment against him. Christodoulou’s attempt to question the judgment’s
validity in South Dakota courts deprives Ansell of its own day in court and
should be rejected.

I1. THE CIRCUIT COURT DID NOT ABUSE ITS DISCRETION BY
REFUSING TO VACATE THE JUDGMENT.

Christodoulou suggests that this Court should review the Circuit Court’s
decision de novo but also concedes that the abuse of discretion standard is also
applicable. (App. Br. at 16.) Ansell agrees with Christodoulou that the

appropriate standard is abuse of discretion. This Court reviews motions to vacate

8 As the Circuit Court noted below, English law provides the English Court with
discretion to retrospectively validate alternative service if the court concluded
that steps already taken for service were sufficient to bring the claim to the
attention of the defendant. See CPR 6.15(2) (“[T]he court may order that steps
already taken to bring the claim form to the attention of the defendant by an
alternative method or at an alternative place is good service.”); Abela & Ors v.
Baadarani [2013] UKSC 44 (26 June 2013) (UK Supreme Court affirmed lower
court’s approval of claimant’s service of claim on foreign defendant after the fact,
even though initial attempts did not strictly comply with foreign service rules).
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a judgment for abuse of discretion and this motion should be no different.
Wooster v. Wooster, 399 N.W.2d 330, 334 (S.D. 1987) (reviewing a circuit court’s
denial of a motion to vacate a judgment for an abuse of discretion).

Christodoulou argues that the foreign judgment should not be recognized
by this Court because the record does not support a conclusion that the English
Court had personal jurisdiction over Christodoulou and the default judgment
was entered on a claim that conflicts with Ansell’s on-the-merits judgment
against Prologics. Neither of these arguments prevent a court in South Dakota
from recognizing a valid foreign judgment.

A. The English Court determined that it had personal jurisdiction
over Christodoulou.

Christodoulou claims, without citation to legal authority, that it is “highly
unlikely” that the English Court had jurisdiction over him. In order for the
Circuit Court to have erred by refusing to vacate the order, this Court has to
conclude that the English Court did not have personal jurisdiction and this
conclusion is not supported by the record. See SDCL 15-16-45 (providing that a
court shall consider whether the foreign court “had jurisdiction over both the
subject matter and the parties”).

The English Court found that it had personal jurisdiction over Christodoulou.
This is evidenced by its decision to permit Ansell to add him as a party to the
lawsuit. CPR 6.37 states that the court will not permit a party to add another

party unless it is “satisfied that England and Wales is the proper place in which
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to bring the claim.” CPR 6.37(3). It clearly determined that Christodoulou fell
within its jurisdiction. Additionally, Ansell sued Christodoulou for fraudulent
inducement of a contract. Under English law, this claim establishes jurisdiction
over Christodoulou for two reasons. First, the English rules provide for
jurisdiction in contract-related claims “where the contract . . . was made by or
through an agent trading or residing within the jurisdiction.” CPR 6.36, Part 6(B),
paragraph 3.1(6)(B). To the extent the contract was fraudulently induced, English
rules also provide jurisdiction when “[a] claim is made in tort where (a) damage
was sustained . . . within the jurisdiction, or (b) damage which has been or will
be sustained results from an act committed, or likely to be committed, within the
jurisdiction.” CPR 6.36, Part 6(B), paragraph 3.1(9). Furthermore, the guarantee in
dispute that was signed by Christodoulou provides that disputes would be
subject to the jurisdiction of England and Wales. (See Rec. 027 at § 11.) It is clear
that the English Court had jurisdiction over Christodoulou.

Christodoulou presents no actual argument or authority to the contrary,
but merely admits that he is unfamiliar with English civil procedure. (App. Br. at
18 n. 9.) Christodoulou cannot demonstrate that the Circuit Court abused its
discretion simply by pleading ignorance to the relevant law.

B. The default judgment does not conflict with Ansell’s judgment
against Prologics.

Christodoulou relies on the catch-all provision of the foreign judgment

statute under which a court may refuse to recognize a foreign judgment if the
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complaining party shows “prejudice in the court or in the system of laws under
which it was sitting, or fraud in procuring the judgment, or any other special
reason why the comity of the State of South Dakota should not allow it full
effect.” SDCL 15-16-44. (App. Br. at 19.) Christodoulou argues that the foreign
judgment should not be recognized because it was based on an alternative claim
to Ansell’s claim against Prologics itself. But this argument fails for two reasons.

First, Christodoulou does not clearly explain how Ansell’s claims in the
English action were inconsistent and his argument lacks citation to any legal
authority to support his contention. Ansell’s claim against Christodoulou is
based on a theory of negligent misrepresentation/fraudulent inducement, while
its claim against Prologics is based on breach of contract. It is well established in
South Dakota that a claim of fraudulent inducement can coexist with a claim for
breach of contract, even when brought against the same defendant. See, e.g., Nw.
Pub. Serv. v. Union Carbide Corp., 115 F. Supp. 2d 1164, 1169 (D.S.D. 2000)
(recognizing independent claims of fraudulent inducement may be based on
misrepresentations about contractual obligations). Christodoulou does not refer
to any English legal authority that shows that Ansell’s claims are improper or
inconsistent.

Second, Christodoulou’s argument that the claims are inconsistent or
“legally irreconcilable” should be directed at the English Court. Even if the two
judgments were inconsistent, it would be the latter judgment that would be in
question. Ansell’s judgment against Christodulou was entered in England in
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December 2019 and in Meade County in February 2020. Ansell’s judgment
against Prologics was entered in England in June 2020 so that would be the
questioned judgment, not the judgment against Christodoulou. Further,
although SDCL 15-6-60(b) requires a party to move to vacate a judgment “within
a reasonable time.” Christodoulou waited four months after his counsel filed an
appearance in the Meade County action before moving to vacate.

Christodoulou has not demonstrated why Ansell’s judgment against
Prologics should prevent a South Dakota court from recognizing the judgment
against him. Ansell has been unable to collect on its judgment against Prologics
and Christodoulou is trying to avoid any responsibility for his wrongdoing.
(Ansell. App. 005 at § 15.) There is no legal authority that supports
Christodoulou’s contention that the Circuit Court erroneously denied his Motion
to Vacate Judgment.

CONCLUSION
Christodoulou has not provided this Court with a legally sound reason to

vacate a valid judgment. Christodoulou attempts to distract the Court by arguing
that the default judgment was erroneously entered or is somehow contrary to
law. In reality, Christodoulou refused to acknowledge his status as Second
Defendant or defend himself in the English action. Ansell properly served
Christodoulou with the English action and the English Court had jurisdiction
over him. The Circuit Court agreed and recognized an enforceable foreign

judgment. Ansell respectfully requests that this Court affirm the Circuit Court.
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STATE OF SOUTH DAKOTA IN CIRCUIT COURT

COUNTY OF MEADE FOURTH JUDICIAL DISTRICT
Ansell RUS Limited Liability Company, Case No. 46 CIV20-000054
Plaintiff,
DECLARATION OF
V. MICHAEL EDWARD IAN YOUNG

Pavlos Andreas Christodoulou,

Defendant.

I, Michael Edward Ian Young, a solicitor of Shakespeare Martineau LLP of No. 1

Colmore Square, Birmingham, B4 6AA, submit the following pursuant to SDCL 18-6-6:

1. I am a solicitor representing Ansell Rus LLC in the Circuit Commercial
Court of England and Wales, regarding Claim #E40BM056 against Mr. Christodoulou
and his firm, Prologics (UK) LLP, and I make this statement in support of Ansell’s
opposition to Christodoulou’s Motion to Vacate Judgment in Meade County, South
Dakota upon personal knowledge of the matters herein.

2. Ansell filed its claim against Prologics in June 2018 for failure to pay
money owed under a corporate guarantee. Ansell was initially granted default
judgment against Prologics on July 12, 2018, for the Defendant’s failure to file a defense.
Thereafter, on August 20, 2018, the solicitors at Gresham Legal filed an application to
set aside the default judgment against Prologics and present a defense to Ansell’s claim.

3. In support of Prologics” application to set aside default judgment,

Christodoulou submitted a witness statement, a true and correct copy of which is
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attached here as Exhibit 1. In his witness statement, Christodoulou claimed that,
although he signed the guarantee on behalf of Prologics, that in itself did not amount to
sufficient authority, such a document also requiring sign off by a Mr Sofianos under the
terms of an LLP agreement, providing Prologics with a purported defense to the money
owed under that contract.

4. In response to Christodoulou’s purported lack of authority, Ansell sought
and received permission from the court to file an Amended Claim naming
Christodoulou as a Second Defendant. The Amended Claim alleged that, if
Christodoulou did not have authority to sign the guarantee on behalf of Prologics on his
own, he negligently misrepresented his authority to act on behalf of the company in all
of the circumstances, to induce Ansell into entering its contract.

5. Although Christodoulou was in contact with and helping Prologics’
solicitors in presenting the company’s defense, he did not give them authority to
represent him or accept service on his behalf for the Amended Claim. Exhibit 2 is a true
and correct copy of a June 2019 email chain between myself and the solicitors for
Prologics regarding the representation of Christodoulou.

6. Attached as Exhibit 3 is an Amended Application to add Christodoulou as
a Second Defendant and for an order allowing Ansell to serve Christodoulou out of the
jurisdiction of England and Wales, at Christodoulou’s home in South Dakota.

7. After receiving authority to serve Christodoulou from the court, Ansell
processed the service request through the Foreign Process Section (FPS). The FPS
provided a sealed envelope containing bundle approved for foreign service by mail

2.
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under the Hague Convention, including the Amended Claim Form, Amended
Particulars of Claim, Amended Response Pack and Amended Order of 25 June 2019. A
Certificate of Service was filed in relation to the completed service on Christodoulou as
Second Defendant. Attached as Exhibit 4 is a true and correct copy of documents filed
with the court related to service upon Christodoulou. The Certificate of Service and
proof of delivery printout is shown at Exhibit 4, pages 1-6.

8. The proof of delivery shows the item as successfully delivered. The Royal
Mail service used provides for tracking and signature. The Amended Order dated 25
June 2019 shown at pages 7-8 stated that the Claimant had permission to serve the
Second Defendant out of the jurisdiction at 7746 N Wild Turkey Drive, Sturgis, South
Dakota, USA in accordance with the Hague Conventions (that address being the one
used when submitting a witness statement to support set aside against the First
Defendant earlier in these proceedings). So as to ensure Hague Convention compliance,
service was processed through the Foreign Process Section, which approved papers for
service and prepared a sealed envelope for the Claimant to send on without opening.
At pages 9-11 is the guidance sent by the Foreign Process Section to me that confirms
evidence of service is the Royal Mail proof of delivery documentation.

9. Service of subsequent orders (15 August and 2 September 2019) upon the
Second Defendant at 7746 N Wild Turkey Drive, Sturgis, South Dakota, USA was also
attempted, posted 6 September 2019 to be tracked and signed for, but that was returned

as “refused”.
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10. Between December 2018 and September 2019, Christodoulou did

communicate with Ansell’s Philippe Rommel via the email address prologics@mac.com,
about potential settlement on a without prejudice basis
11.  Because Ansell knew that Christodoulou was using the address

prologics@mac.com, I emailed him at that address on 2 October 2019 to push him to

engage, as shown at page 12 of Exhibit 4. I notified Christodoulou that failure to engage
would lead to a default judgment against him. No response was received.

12.  Christodoulou was served with the claim against him and Ansell made
extended efforts to get him to meaningfully engage, but he failed to do so. Despite this,
Christodoulou appeared to be instructing the solicitors for Prologics, having signed
papers in their application to set aside an earlier judgment and in their disclosure to the
court. Christodoulou has extensive knowledge of matters just through Prologics, as he
is a general manager for the firm and responsible for financial and legal matters.

13. On March 3, 2020, Christodoulou again submitted a Witness Statement to
be used in defense of Prologics. A true and correct copy of the Third Witness Statement
of Paul Christodoulou is attached as Exhibit 5. The caption of this Witness Statement
notes him as a Second Defendant in the claim.

14.  Shortly before trial against Prologics was to be held in June 2020, the
solicitors from Gresham Legal withdrew from representing Prologics. Although
documentary evidence, including Christodoulou’s Witness Statements, had previously
been filed in defense of Prologics, no witnesses and no solicitors appeared on behalf of

Prologics at trial.
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15.  Ansell was awarded judgment against Prologics on June 29, 2020.
However, Prologics has avoided payment of that judgment and Ansell is currently
pursuing a winding up proceeding against Prologics in England.

I declare under penalty of perjury under the law of South Dakota that the
foregoing is true and correct, and that I am physically located outside the geographic
boundaries of the United States, Puerto Rico, the United States Virgin Islands, and any

territory or insular possession subject to the jurisdiction of the United States.

Executed on the 25th day of September 2020 at
(date) (month) (year)

Birmingham - England

(city or other location, and state) (country)

Michael Young
(printed name)

Michae E.1. Vawv./j

(signature)

GP:4810-7234-8108 v1
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EXHIBIT 1
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P.A. Christodoulou

Defendant
First
PAC1
17 August 2018
IN THE HIGH COURT OF JUSTICE Claim No. E90 BM 128
IN THE BUSINESS AND PROPERTY COURTS
OF ENGLAND AND WALES
COMMERCIAL COURT (OBD)
BETWEEN:
ANSELL RUS LIMITED LIABILITY COMPANY
Claimant
and
PROLOGICS (UK) LLP
Defendant

WITNESS STATEMENT OF PAVLOS ANDREAS CHRISTODOULOU

I, PAVLOS ANDREAS CHRISTODOULOU, of 7746 N, Wild Turkey Drive, Sturgis, South
Dakota, United States of America, SAY as follows:

Introduction

1. Iam one of two Management Board Members of the Defendant (“Prologics™). I am not
and never have been a Member of Prologics. I am duly authorised under the LLP
Agreement (to which I refer at paragraph 6 below) and by the Members to make this
witness statement on behalf of Prologics in support of its application to set aside the
default judgment entered on 12 July 2018. The facts and matters set out in this witness
statement are within my own knowledge, unless otherwise stated. Where information is
within my own knowledge, that information is true. Where information is not based on
my personal knowledge, I identify the source of that information and I believe it to be

true.

2. There is now produced and shown to me marked “PAC1” a bundle of true copy documents

1
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to which I shall refer in this witness statement. References to page numbers are to the

pages of PACI.

The background to execution of the Contract and the Guarantee

3. Prologics is primarily a holding entity, holding shares in various subsidiaries. Prologics
is wholly-owned by two Cypriot companies, Orwensen Trading Limited and
Surpenson Trade Limited. Those two companies are the sole Members and sole

Designated Members of Prologics, and have been at all times since 3 April 2014.

4. Orwensen Trading Limited is in turn owned by Robel Assets Inc. Robel Assets Inc is
owned by Pershing Trust, a Cypriot trust. The ultimate beneficial owners are myself,

my mother, Stavroula Christodoulou, and my sister, Isabel Christodoulou.

5. Surpenson Trade Limited is owned by Sorotel Investments Ltd. Sorotel Investments
Limited is owned by BIO Trust. The ultimate beneficial owners are Panagiotis

Sofianos and his sister, Joanna Strange.

6.  There is a Limited Liability Partnership Agreement for Prologics dated 30 September
2014 (the “LLP Agreement”) (pages 1-10), which took effect on 30 September 2014.
Pursuant to the LLP Agreement, Mr Sofianos and I are the only two Management Board
Members of Prologics. However, neither of us has ever been a Member of Prologics. The
LLP Agreement sets out the objects of Prologics at clause 3.2, and at clause 5, provisions
as to the management of Prologics. I shall deal specifically with certain provisions within
the LLP Agreement below, as they are relevant to Prologics’ defence of the claim made

against it in these proceedings.

7. 1 undertake more of the general management responsibilities for Prologics, including
finance and legal matters. Mr Sofianos has strategic oversight of Prologics’ activities.
A separate management team is employed to manage the day-to-day business of
subsidiaries of Prologics. Mr Sofianos and I are not a part of the management of those

subsidiaries.

8. Medcom-MP LLC (“Medcom™) was acquired by Prologics in 2016 and, therefore,
after the date of the LLP Agreement. Medcom is a Russian registered company that

supplies medical products in Russia. The management team of Medcom consists of the
2
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10.

11.

12.
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President, Philippe Lemaire, the General Director, Olga Kravchenko, and the Chief
Financial Officer, Sebastien Dmirdjian. This team has full day-to-day management
responsibility for Medcom’s business. The management would not generally come to
me or to Mr Sofianos for assistance with business decisions relating to Medcom.
Occasionally, however, the management team asks us for our advice as experienced

businessmen.

I was aware from when Prologics acquired Medcom in 2016 that Medcom had an
agreement with Ansell Healthcare Europe NV for the supply by that Ansell company
of medical goods, which Medcom then sold into the Russian market. The supply
arrangements with Ansell were subsequently renewed through a new agreement with
another Ansell entity, Ansell RUS Limited Liability Company (“Ansell”). Neither I
nor Mr Sofianos was closely involved with Medcom’s negotiation of, or entry into, the
new contract with Ansell, which is dated 1 January, 2017 (the “Contract”). The
Contract is at Exhibit 1 to the Particulars of Claim. I was aware that negotiations were
taking place between Medcom and Ansell, but the detailed terms of the Contract were
handled by Philippe Lemaire, Medcom’s President. I did not review the Contract nor

any drafts of it, and I did not discuss it with Mr Sofianos.

As part of the supply arrangements with Ansell, Prologics was asked to provide a

guarantee in respect of Medcom’s financial obligations under the Contract.

The Deed of Guarantee between Prologics and Ansell is dated 1 January, 2017 (the
“Guarantee”) (a copy of which is at Exhibit 2 to the Particulars of Claim). However,

I can confirm that it was actually signed by me on or around 14 February, 2017.

Pursuant to clause 5.2 of the LLP Agreement, each Management Board Member has
the authority to individually represent Prologics in all activities that form part of the
LLP’s objects, save specifically to provide security for third party debts as
recommended by the Management Board (the object referred to in clause 3.2(V)),
when both Members of the Management Board must consent (page 5). The reason we
implemented this provision is that Prologics was established as a holding company.
Therefore, we wanted to make sure that the assets of Prologics were not exposed to
liability for third party debts unless both Management Board Members expressly
approved that.
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13. Based on prior guarantees that Prologics has provided for its subsidiaries, both Mr
Sofianos and I usually would be approached by management of the relevant subsidiary
on an individual basis and asked to approve and sign such agreements. Sometimes, we
would ask questions about the nature of, and background to, a particular agreement,
and sometimes we discussed them, but by no means always. Only when we were both
satisfied as to giving a guarantee and the proposed terms would we then sign. We were
not usually together when signing or approving such guarantees. Both Mr Sofianos and
I spend much time in different countries, including Russia, the USA, Poland and

QGreece.

14.  On this occasion, I recall that Mr Sofianos was on holiday in Greece for St. Valentine’s
Day on the date that I signed the Guarantee. There were no discussions or emails
between him and me about the Guarantee. I assumed that one of the Medcom
management team would be liaising directly with Mr Sofianos to have him execute the
Guarantee. I now know that this was not the case and I understand from both Mr
Sofianos and from Medcom’s management that Mr Sofianos did not know about,

consent to, or execute the Guarantee, nor did he approve my executing it for Prologics.

15. Accordingly, Prologics maintains that the fact that Mr Sofianos did not consent to the
Guarantee given as security for the financial obligations of Medcom under the Contract
means that Prologics has a defence to Ansell’s claim in these proceedings. At pages
11-18 is a draft Defence.

Prologics’ failure to file an Acknowledgment of Service

16. 1 do not now recall receiving or reviewing the first letter from Ansell’s solicitors,
Shakespeare Martineau, to Prologics regarding a potential claim dated 18 April 2018,
which was emailed to me on 23 April, 2018 or the second reminder letter dated 1 June
2018, which was emailed to me on 13 June, 2018. However, I do accept that I did
receive them. During that period, I was traveling frequently and was heavily involved
with preparing for and negotiating with another supplier to arrange for a critical
investment in Medcom. It is most likely that on receipt of these letters that [ understood
this to be a Medcom issue that was being dealt with by the Management team in Russia.
My focus was to support the team by obtaining equity and debt investments for

Medcom so that it could settle all of its outstanding debts.
4
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17.

18.

19.

20.
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The geo-political climate and the sanctions environment has made doing business in
Russia particularly burdensome over the last few years. Prologics holds a number of
large stakes in various businesses, each of which requires much more of my personal
involvement than Medcom. Given the other business matters I was dealing with at the
time, I must acknowledge that I also overlooked the importance of the documents and
the tight time frames required for a response. Of course, I can now see that the
documents were extremely important, but with everything else that was going on at the
time, I had not appreciated that, and I am not familiar with court practice and
procedures in England. Additionally, I was sure that a commercial solution would be
arrived at by Medcom’s management team, which would render the claim documents

irrelevant.

In fact, after I received the claim documents, which I believe was on or about 12 July
2018, I telephoned Praveen Shenoy, Vice President of Finance at Ansell, regarding
finding a commercial, rather than a legal, solution to Medcom’s issues surrounding its
debts to Ansell. I explained to him that we were in discussions with another investor
to inject capital in Medcom and thereby allow Medcom to meet its financial obligations
to Ansell. I also informed him that if Ansell were to proceed with a case against
Prologics and Medcom, that would put the investment at risk. Therefore, I asked him
to cease legal actions. He told me that Ansell would delay the legal proceedings in
order to allow us time to conclude our negotiations with the proposed investor.
Unfortunately, unbeknownst to him (I assume), the default judgment had already been
issued that day, but it will be appreciated that our conversation was only shortly after

the entry of the default judgment.

It was following a reminder from Prologics’ corporate services provider in Cyprus
about the claim that we approached the solicitors that they recommended, Philip Ross
Solicitors, on 10 July 2018 to deal with the claim. However, by the time we had
formally instructed them and asked them to contact Ansell’s solicitors to request
additional time to file Prologics’ Defence, which they did on 12 July 2018, a default
judgment had already been entered. Shortly thereafter, we decided to work with

Gresham Legal, solicitors with whom Prologics has previously worked.

I accept full responsibility for Prologics’ failure to file an Acknowledgment of Service,
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and for that, I sincerely apologise to the court. As I mentioned above, I had other
important demands on my time and I simply did not appreciate the importance to deal
promptly with the claim. However, I believe it would be very unfair for the Defendant
not to be permitted to defend the claim, particularly given the significant amount

involved.

21. Moreover, the Defendant has, I believe, a valid and complete defence to the Claimant’s

claim.

22. In the circumstances, I respectfully request the Court to set aside the default judgment

and to permit the Defendant to file its Defence.

I believe that the facts stated in this witness statement are true.

PAVLOS ANDREAS CHRISTODOULOU

Dated 17 August 2018
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Landon, Richard C.

From: Smeetesh Kakkad <sk@greshamlegal.co.uk>

Sent: Monday, June 10, 2019 11:29 AM

To: Michael Young

Subject: RE: Private and Confidential - E40BM056 [SHMA-ACTIVE.FID77922]

This message originated from outside your organisation

Dear Mr Young,

We have no instructions to accept service for Mr Christodoulou and we are not acting for him at this time.
Yours sincerely,

Smeetesh Kakkad
Managing Partner | Gresham Legal

DD: +44 (0) 20 3709 9206 | Mob: +44 (0) 7947 074 753
Central Court, 25 Southampton Buildings, London WC2A 1AL

Tel: +44 (0) 20 3709 9205 | Fax: +44 (0) 20 3709 9214
www.greshamlegal.co.uk

This email and any attachments may contain information which is confidential and/or protected by legal privilege. Any use, copying or disclosure other than by the
intended recipient is unauthorised. If you have received this email in error, please notify Gresham Legal immediately on + 44 20 3709 9205 and then delete this email
and any attachments. Gresham Legal is authorised and regulated by the Solicitors Regulation Authority www.sra.org.uk, SRA no. 622668. Gresham Legal is the trading
name of Gresham Legal Limited registered in England and Wales with Company Number: 09595858.

Please consider the environment before printing this email.

From: Michael Young [mailto:Michael.Young@shma.co.uk]

Sent: 04 June 2019 14:16

To: Smeetesh Kakkad <sk@greshamlegal.co.uk>

Subject: RE: Private and Confidential - EA0BMO056 [SHMA-ACTIVE.FID77922]

Dear Mr Kakkad
| do not. | have written to the Court to enquire. Should | receive anything | will let you have a copy.
I look forward to hearing from you this week as to whether you are instructed to accept service for Mr Christodoulou.

Yours sincerely

Michael Young
Associate

D 0121 631 5206
M 07968 615 693
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F 0121 237 3054
E michael.young@shma.co.uk

Main T 0121 214 0000 ext 2398

SHAKESPEARE

Shakespeare Martineau
No 1 Colmore Square, Birmingham, B4 6AA
DX721090 Birmingham 43

T H E: I_,.f%‘-“? ‘]'Ir E: l{ BEST WORKPLACE INITIATIVE

TRAVELERS

FRAUD PREVENTION

Please do not reply to or act upon any email you might receive purporting to advise you that our bank account details
have changed. Please always speak to the lawyer acting for you to check any changes to payment arrangements. We will
also require independent verification of changes to any bank account to which we are asked to send money.

From: Smeetesh Kakkad <sk@greshamlegal.co.uk>

Sent: 04 June 2019 11:16

To: Michael Young <Michael.Young@shma.co.uk>

Subject: RE: Private and Confidential - E40BMO056 [SHMA-ACTIVE.FID77922]

This message originated from outside your organisation

Dear Mr Young,
| acknowledge receipt of your email of yesterday and the attached Order.
| shall endeavour to come back to you by the end of this week as regards Mr Christodoulou.

In the meantime, | note that the final recital in the Order refers to written reasons having been given. Do you have those
written reasons?

Yours sincerely,

Smeetesh Kakkad
Managing Partner | Gresham Legal

DD: +44 (0) 20 3709 9206 | Mob: +44 (0) 7947 074 753
Central Court, 25 Southampton Buildings, London WC2A 1AL

Tel: +44 (0) 20 3709 9205 | Fax: +44 (0) 20 3709 9214
www.greshamlegal.co.uk

This email and any attachments may contain information which is confidential and/or protected by legal privilege. Any use, copying or disclosure other than by the
intended recipient is unauthorised. If you have received this email in error, please notify Gresham Legal immediately on + 44 20 3709 9205 and then delete this email

2
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and any attachments. Gresham Legal is authorised and regulated by the Solicitors Regulation Authority www.sra.org.uk, SRA no. 622668. Gresham Legal is the trading
name of Gresham Legal Limited registered in England and Wales with Company Number: 09595858.

Please consider the environment before printing this email.

From: Michael Young [mailto:Michael.Young@shma.co.uk]

Sent: 03 June 2019 14:49

To: Smeetesh Kakkad <sk@greshamlegal.co.uk>

Subject: Private and Confidential - EA0BMO056 [SHMA-ACTIVE.FID77922]

Dear Mr Kakkad
| attach a copy of the Order from the Court in relation to Mr Christodoulou being joined as Second Defendant.
On the point of service, can you let me know if you are/will be instructed by Mr Christodoulou and if so will you be

instructed to accept service? | am making the enquiry as it would appear sensible from a costs perspective for all
concerned if you were.

In the event we do not hear from you on the point my client will progress as appropriate.

Yours sincerely

Michael Young
Associate

D 0121 631 5206
M 07968 615 693
F 0121 237 3054
E michael.young@shma.co.uk

Main T 0121 214 0000 ext 2398

Shakespeare Martineau
No 1 Colmore Square, Birmingham, B4 6AA
DX721090 Birmingham 43

FRAUD PREVENTION
Please do not reply to or act upon any email you might receive purporting to advise you that our bank account details

3
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have changed. Please always speak to the lawyer acting for you to check any changes to payment arrangements. We will
also require independent verification of changes to any bank account to which we are asked to send money.

Shakespeare Martineau is a business name of Shakespeare Martineau LLP (the “Firm”), a limited liability
partnership registered in England and Wales with number OC319029. We are a firm of solicitors qualified to
practise in England and Wales and are authorised and regulated by the Solicitors Regulation Authority (“SRA”)
with number 442480. A list of members of the Firm is available for inspection at its registered office: No 1
Colmore Square, Birmingham, B4 6AA. Any reference to a “‘partner’ in relation to the Firm means a member of
the LLP or an employee or consultant with equivalent standing and qualifications. This email and any
communication (written or otherwise) is provided for and on behalf of the Firm and no contractual relationship
of any nature will arise with, nor will any services be provided by, any individual member, employee and/or
consultant of the Firm other than for and on behalf of the Firm.

This email is CONFIDENTIAL (and may also be privileged or otherwise protected from disclosure) and is
intended solely for the person(s) to whom it is addressed. If you have received it in error please notify the
sender immediately and delete the original message from your system. You must not retain, copy or disseminate
it. We do not accept any liability for any loss or damage caused as a result of computer viruses and it is your
responsibility to scan any attachments.

From time to time we would like to update you on issues affecting businesses, events and topical news. If you
would like to update your preferences or unsubscribe from receiving our marketing updates, please click here

Shakespeare Martineau is a business name of Shakespeare Martineau LLP (the “Firm”), a limited liability
partnership registered in England and Wales with number OC319029. We are a firm of solicitors qualified to
practise in England and Wales and are authorised and regulated by the Solicitors Regulation Authority (“SRA”)
with number 442480. A list of members of the Firm is available for inspection at its registered office: No 1
Colmore Square, Birmingham, B4 6AA. Any reference to a “‘partner’ in relation to the Firm means a member of
the LLP or an employee or consultant with equivalent standing and qualifications. This email and any
communication (written or otherwise) is provided for and on behalf of the Firm and no contractual relationship
of any nature will arise with, nor will any services be provided by, any individual member, employee and/or
consultant of the Firm other than for and on behalf of the Firm.

This email is CONFIDENTIAL (and may also be privileged or otherwise protected from disclosure) and is
intended solely for the person(s) to whom it is addressed. If you have received it in error please notify the
sender immediately and delete the original message from your system. You must not retain, copy or disseminate
it. We do not accept any liability for any loss or damage caused as a result of computer viruses and it is your
responsibility to scan any attachments.

From time to time we would like to update you on issues affecting businesses, events and topical news. If you
would like to update your preferences or unsubscribe from receiving our marketing updates, please click here
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7. For the avoidance of doubt any requirement on the parties to deal with Initial
Disclosure requirements under Practice Direction 51U is dispensed with so as
to coincide with the fact this was not a requirement when the original

pleadings were submitted.

8. The costs of and occasioned by the amendments above are to be in the case.
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The Claimant believes that the facts stated in these Amended Particulars of

Claim are true. | am duly authorised by the Claimant to sign this statement.

FUllREg oo Position or office
RARL il il i
SIORBA. oo o abais (If signing on behalf of firm, company or

corporation)

Claim No. E40BM056
IN THE HIGH COURT OF JUSTICE

IN THE BUSINESS AND PROPERTY
COURTS IN BIRMINGHAM

CIRCUIT COMMERCIAL COURT (QBD)

BETWEEN:

ANSELL RUS LIMITED LIABILITY
COMPANY

Claimant

-and -

15
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PROLOGICS (UK) LLP
First Defendant
-and-

MR PAVLOS ANDREAS
CHRISTODOULOU

Second Defendant

ANMENDED PARTICULARS OF CLAIM

Shakespeare Martineau LLP
No1 Colmore Square
Birmingham

B4 6AA

Ref: 1112538.1.MY

Solicitors for the Claimant
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EXHIBIT 3

PART2OF 3
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Claiftf No, [NUMBER]

IN THE HIGH COURT OF JUSTICE,
INTHE BUSINESS AND PROPERTY €OURTS OF ENGLAND AND WALES

Q COMMERGIAL COURT (QBD)

e BETWEEN:
O ”

ANSELL RUS JMITED LIABILITY GOMPANY

Claimant
~grigl-
PROLOGICS. (UK) LLP
] Pefendant
EXHIBIT 2.
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; T s

IN THE RIGH COURT OF JUSTICE
IN THE BUSINESS AND PROPERTY GOURTS OF E
COMMERCIAL GOURT (QBD)

BETWEEN:

_..;and.,

PROLOGICS (UK LLK

ANSELL RUS LIMITED LIABILITY CONMPANY

Claim No, [NUMBER}

ENGLAND AND WALES

Clalmant

Defendant

EXHIBIT 3
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EXHIBIT 3

PART3 OF 3
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Clalm No. [NUMBER] ’

IN THE HIGH COURT OF JUSTICE

IN THE BUSINESS AND PROPERTY COURTS OF ENGLAND:-AND WALES

COMMERCIAL GOURT (QBD).
BETWEEN:
& ANSELL RUS LIWITED LIABILITY OMPANY
Cleimant
Aahd-.
PROLOGICS (UK) LLF
Defendarit
EXHIBIT 5
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iahalwapeare Wartinedn

Direot Line:-k4i {0)121 6315706
Dirasl Fitk; #44 (01121 237 3064
Ermlclinel.young@shmavo.ik
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Claim No.

IN THE HIGH COURT OF JUSTICE
IN THE BUSINESS AND PROPERTY COURTS IN BIRMINGHAM

CIRCUIT COMMERCIAL COURT (QBD)

BETWEEN:

ANSELL RUS LIMITED LIABILITY COMPANY

-and-

PROLOGICS (UK) LLP

E40BMO056

Claimant

First Defendant

-and-

MR PAVLOS ANDREAS CHRISTODOULOU

Second Defendant

EXHIBIT 6
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Statement of Truth

The Defendant believes that the facts stated in this Defence are true. T am duly

authorised by the Defendant to sign this statement.

Smeetesh Kakl(a'{'f,-'f"rincipal

Gresham Legal, Central Court, 25 Southampton Buildings, London WC2A 1AL, Ref:
SK/PRO0011
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Claim No. F90BM128

IN THE HIGH COURT OF JUSTICE
BUSINESS AND PROPERTY COURTS IN
BIRMINGHAM

CIRCUIT COMMERCIAL COURT (QOBD)

BETWEEN :-

ANSELL RUS LIMITED LIABIILTY

COMPANY
Claimant

and
PROLOGICS (UK) LLLP

Defendant

DEFENCE
Gresham Legal
Central Court
25 Southampton Buildings
London WC2A 1AL
Tel: 020 37089 9205
IFax: 020 3709 9214
Ref: SK/PRO0011
Solicitors for the Defendant
107
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IN THE HIGH COURT OF JUSTICE Clajm. No, 240BMO056
BUSINESS AND PROPERTY COURTS IN BIRMINGHAM
CIRCUIT COMMERCIAL COURT (QBD)

BETWEEN:

ANSELL RUS LIMITED LIABILITY COMPANY
Claimant

-and-

PROLOGICS (UK) LLP
Defendant

REPLY

Shalkespeare Martineau LLP,
Nol Colmore Square,
Birmingham,

B4 6AA.

Ref: 1112538.1.MY.

Solicitors for the Claimant.
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Claim No. E40BMO056
IN THE HIGH COURT OF JUSTICE

IN THE BUSINESS AND PROPERTY
COURTS IN BIRMINGHAM

CIRCUIT COMMERCIAL COURT (QBD)

BETWEEN:

ANSELL RUS LIMITED LIABILITY
COMPANY

Claimant
-and -
PROLOGICS (UK) LLP
First Defendant
-and-

MR PAVLOS ANDREAS
CHRISTODOULOU

Second Defendant

AMENDED PARTICULARS OF CLAIM

Shakespeare Martineau LLP
No1 Colmore Square
Birmingham

B4 6AA

Ref: 1112538.1.MY

Solicitors for the Claimant
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EXHIBIT 4
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MEI Young
Claimant

Fourth

MEIY4

26 November 2019

Claim No. E40BM056

IN THE HIGH COURT OF JUSTICE
IN THE BUSINESS AND PROPERTY COURTS IN BIRMINGHAM
CIRCUIT COMMERCIAL COURT (QBD)

BEFORE HIS HONOUR JUDGE WORSTER SITTING AS A HIGH COURT JUDGE

BETWEEN:

ANSELL RUS LIMITED LIABILITY COMPANY

Claimant
-and-
PROLOGICS (UK) LLP (1)
PAVLOS ANDREAS CHRISTODOULOU (2)
Defendants
Exhibit MEIY4
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This matter is being dealt with by
Michael Young

No 1 Colmore Square
Birmingham B4 6AA

DX 721090 Blirmingham 43
T +44 (0)121 214 0000

Clerk to HHJ Worster
Birmingham Civil Justice Centre Our ref: B.1.11125638.1.MY.
DX 701887 Birmingham 7

10 September 2019

Dear Sirs

Ansell RUS Limited Liability Company v Prologics (UK) LLP (1) Mr Pavlos Andreas
Christodoulou (2)
Claim Number: E40BMO056

The Second Defendant has been served with the Amended Claim Form, Amended Particulars of
Claim, Amended Response Pack and Amended Order of 25 June 2019, The Foreign Process
Section guidance requires the screen printout of the Royal Mail proof of delivery under signed for
postage, this is enclosed along with a certificate of service for the Court file. We have also filed
these with the FPS as appropriate.

ours faithfully

I W=
s s Paarths oo L
Shakespeare Martineau

Direct Line: +44 (0)121 631 5206
Direct Fax: +44 (0)121 237 3054
E: michael.young@shma.co.uk

Copy to First Defendant's solicitors

www.shma.co.uk info@shma.co.uk

Shakespeare Martineau LLP is alimited liability partoership registered In Englend and Wales ulllmeberDC!l‘JBz‘}and
authariced and regulated by the Sollcitors Regulation athaorliy with number 442480, A llst of mernt for Inspection
al theregislered aflice; No 1 Colmare Square, Birmingham, B4 644, Anyreference toa'partnerinral a!luntn Shakespeare
Martineau LLP meansamember of the LLP or an employee or consultant with equivatent standing and gualifications, Sevice of
documents by faxor emallis notaccepled.

MULTILAW
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Track your item  Find a postcode  Get a price  Redelivery Pay a fee

Sending mail Receiving mail Shop Help & support Business services

Home  Track and Trace - Track your ltem

Track and Trace - Track your ltem

Check the progress of your deliveries

Delivered

Tracking no. RN460381259GB
Your item was delivered on 30-08-2019.

Service used:
International Tracked and Signed

Handed to:;

Delivery partner

Continue tracking

There may be more information on our delivery partner's website.

Updated on: Friday 30 August

04:13pm

Tracking Assistant

Delivered
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United States of America

Hide earlier journey

Saturday 24 August

08:49pm

Item Received
ISC CHICAGO IL (USPS), United States of America

Saturday 24 August

04:28am

ltem Leaving the UK
LANGLEY HWDC

Friday 23 August

05:22am

Item Received by Royal Mail
LANGLEY HWDC

Thursday 22 August

07:21pm

Item Despatched to Heathrow Worldwide Distribution Centre

Birmingham Mail Centre

Thursday 22 August

Filed: 9/29/2020 1:18 PM CST

06:58pm

Item received at

Tracking Assistant

125
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:



Birmingham Mail Centre

Thursday 22 August

03:02pm

Accepted at Post Office
Birmingham Post Office [B2 4AA]

Contact us
Terms & conditions
Our prices

Privacy Natice

© Royal Mail Group Ltd 2019. All rights reserved.

Tracking Assistant
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=L H Name of court Claim No.
Ce rtlficate Of service High Court of Justice, Queen’s EAOBMO56
Bench Division, Birmingham
District Registry, Mercantile
Court

Foreign Process
(foreign service on Second Section reference:
Defendant via Queen’s Bench QF-2019-000879
Division, Foreign Process
Section, Royal Courts of Justice)

Name of Claimant
Ansell RUS Limited Liability Company

Name of Defendant
Prologics (UK) LLP (1)
Mr Pavlos Andreas Christodoulou (2)

What documents did you serve? Sealed envelope containing bundle approved for forelgn service under the

Please altach caples of the documenls you have Hague Convention by the FPS, containing:

not already filed with the court, : ! , ;
Amended Claim Form, Amended Particulars of Claim, Amended Respanse
Pack, Amended Order of 25 June 2019, B

On whom did you serve? The Second Defendant (Mr Pavlos Andreas Christodoulou)

(if appropriate Include thelr position e.g. pariner,

director),

Give the address where service effected, include fax or

How did you serve the documents? DX number, e-mail address or other electronic

(please tick the appropriate box) identification

[ 1 by first class post or other service which provides for 7746N Wild Turkey Drive
delivery on the next business day Sturgis

[ 1 bydelivering to or leaving at a permitted place South Dakota

United States

[ 1 by personally handing it to or leaving it with
{veresnenrenntime left, where document is other than a
claim form) (please speciiy)

Being the [ 1 claimant's [ x 1 defendant’s

[ 1 solicitor's [ ] litigation friend

[ ¥ 1 by other means permitted by the court [ 1 usual residence
{pleasespecliyl . [x ] last known residence
Service carried out via the Foreign Process Section, a sealed :
[ ] place of business

bundle being posted to be tracked and signed for, in line

with the Amended Order of 25 June 2019 and FPS guidance. ] principal place of business

[
[ 1 last known place of business,

[ ] last known principal place of business .
[' ] principal office of the pdrtnershlp
[
[
[

] principal office of the corporation
] principal office of the company

[ ] ByPoacument Exchange

[ ] by fax machine (................time sent, where document | place of business of the partnership/company/
is other than a claim form) (you may want to enclose a copy corporation within the jurisdiction with a connection
of the transmission sheet) :
to claim
[ 1 by other electronicmeans (................ time sent, where [ 1 other (please specify)

document is other than a claim form) (please specify) |

N215 Certificate of service (09.11} This form is reproduced from http://hmctsformfinder. fustice.gov. uk/HWMICTS/FormFinder.do and is
subJect to Crown copyright protection. Contalns public sector information licensed under the Open Government Licence v2.0

127 5
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| helieve that the facts stqted_ in this certificate are true.

Full name @‘C’Hﬂcl‘” il \/(DL)MQY\

Signed ‘C/'M?"K ——~~ | Paosition o N
gv a7 /__LJI-D, or office Jggu TR . ]

WACBAZARE IMREA INE held
" (Claimant) {Pefendant) (‘s solicitor) {'sitigation friemdy (If signing on behalf of firm or

company)

Date Tl [ Im &Ol"\l

Rules relating to the service of documents are contained in Part 6 of the Civil Procedure Rules (www.justice.gov.uk)
and you should refer to the rules for information.

Calculation of deemed day of service of a claim
A claim form served within the UK in accordance with Part 6 of the Civil Procedure rules is deemed to be served on

the second business day after the claimant has completed the steps required by CPR 7.5(1).

Calculation of the deemed day of service of documents other than the claim form (CPR 6.26)

Method of service Deemed day of service

First class post or other service The second day after it was posted, left with, delivered to or collected by
which provides for delivery on the | the relevant service provider provided that dayis a business day; or if not,
next business day the next business day after that day

Document exchange The second day after it was left with, delivered to or collected by the

relevant service provider provided that day is a business day; or if not, the
next business day after that day

Delivering the document to or If it is delivered to ot left at the permitted address on a business day

leaving it at a permitted address hefore 4.30pm, on that day; or in any other case, on the next business day
after that day

Fax If the transmission of the fax is completed on a business day before

4.30pm, on that day; or in any other case, on the next business day after
the day on which it was transmitted =

Other electronic method If the email or other electronic transmission is sent on a business day
before 4.30pm, on that day; or in any other case, on the next business day
after the day on which it was sent !
Personal service If the document is served personally before 4.30pm on a business day, it is
served on that day; or in any other case, on the next business day after

that day

In this context 'business day' means any day except Saturday, Sunday or a bank holiday; (under the Banking and
Financial Dealings Act 1971 in the part of the UK where service is to take place) includes Good Friday and Christmas

Day,
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Claim No. E40BM 056
INTHE HIGH GOURT QF JUSTICE
IN THE BUSINESS AND PROPERTY CQURTS IN BIRMINGHAM
BIRMINGHAM CIRCUIT COMMERCIAL COURT (QBD)
BEFORE HHJ WORSTER SITTING AS A HIGH COURT JUDGE
BETWEEN:
ANSELL RUS LIMITED LIABILITY COMPANY

Ui et e, s g
-.:,.\‘E RGN Glalmani
ra) VL \\ =
; ‘ =ancls
2N g
L.
Loy
S ot ".i\'i"'"“)\‘;ﬁf" PROLOGICS (UK) LI.F
Tt I Defendarit
ORDER

URON heaiing Mif Gohen Counsel for the Cldimant and Gounsel Mr Maguire for the Defendant on 22
March 2019 '

AND UPON READING the amentled application of the Claimant, dated 29 Maréh 2019, the written
representations of the Défendant of 29 March 2019 and the Claimant's reply of 5th April 2019

AND UPON the Court being satisfied that the provisionis of CPR 6,86, 6.7 and paragraph 3.1 of GPR
Practice Direction 6B have been met; and giving willten reéasons

IT IS ORDERED THAT:

1. Mr Pavigs Andréas Christodoulol be ddded as a Second Defendlant.

2, The Gldimant has perm]sslcn t6 file &ind serve the Amended Glalm Form and Amended Parliculars
" of Claitn on the First Dofendarit arid MF Pavlos Ancheas Christodlotilou at 774§N Wild Turkey E}rwe ‘

" Slurdis, Soiith Dalota, USA, as the Secand Defendant, In accordance wiih the drafls with |ts

amefided application datetl 29 March 2018, with the deletion of paragraphw__ll_j_lq of lhe Amended

Particulars of Glaim:

3, Parnission is granted to serve Mi Pavies Andrea8 Ghristodoulon out of the Jurisdiction at 7746N
Wild Turkey Drive; Sturgls, South Dékota, USA [it accordance with the Hague Converitiohs.

129
Filed: 9/29/2020 1:18 PM CST Meade County, South Dakota 46CIV20-000054




4, The Flrst Defendant shall file and sefve an aménded! Defence, (if 50 advised) within 14 days of
selvige of the Ariended Particulars of Glaim,

The Second Deféndant has 22 days after sevice.on him of the Amenided Claim Form and Améndedl

™

Patticulars of Glaim in which to tgéspond by sither:

(a) filinig an ,ﬁclm@qudgm ent of Sefvice!
(i) filing or serving an Adrmission; or

(¢) filing a Defence,

And, where an acknowledgment of service Is flled; the Second Defendant hag a further 14 days in

which ta file his Defence,

6. By 4pin on 14 days dfter recelving the Second Defendant's Defence or the Eirst Defendarit's
amendod Défefice, whichever is the later; the Claimant shall flle and serve Iis Afriended Reply, If

so Advised.
7. Any requirement on the parties to deal with Initlal Disclosure requirements under Pragtice Difection
51U is dispensed with.

8. The First Defendanis costs of and peeasioned by the amendménts above are to be paid by the
Clalmant in any event.

)@Q
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Guidance for solicitors

Article 14 (EU) & Article 10(a) (The Hague)

First step

A member of staff will email you an undertaking and a blank covering letter.

Foreign Process requirements:

e N224 form

e Cover letter addressed to the RCJ foreign process office with contact details
and overview of request

e Undertaking

e EU/Hague Covering letter addressed to the defendant (To be emailed back
to the Foreign Process Section)

e *Translation of the covering letter and translator’s certificate (*only if
translations are required)

e Original set of documents for service, *translations and translators certificate
(*if required)

If Serving a Claim form
e N510 or Order with permission to serve outside of Jurisdiction
e Amended Response Pack

EU / Hague Covering letter addressed to defendant.

Complete the name and address of the defendant

List the documents you are enclosing

(You will note there are bullet point examples of what is to be enclosed, which will not
necessary relate to your claim. It is your responsibility to ensure you correctly list all
your documents)

Email the covering letter back to:

foreignprocess.rcj@hmects.gsi.qov.uk

The FPS will then copy and paste the contents onto our HMICTS letterhead.
If translations are required then send your covering letter to a translator to have it

translated. As well as a translated copy of the covering letter, ensure you receive a
certificate of translation from the translator.
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Lodge in hard copy

You will lodge with the Foreign Process Section:

- N224 form

- Cover letter addressed to the RCJ

- Completed undertaking

- Original set of documents for service

- *Translation of EU covering letter and translator certificate (*if required)
If Serving a Claim form

- N510 or Order with permission to serve outside of Jurisdiction

- Amended Response Pack

Collection and transmission

Once your documents have been processed, the Foreign Process Section will call
you and ask that you collect the documents for onward transmission. The person
collecting the documents must be the individual stated in the undertaking.

The documents will be put into a sealed envelope which must not be opened. The
documents are to be taken to the Post Office and posted via a form of registered post
whereby the defendant signs for the documents. It is your responsibility to ensure
that the method of posting complies with Article 14 of the Service Regulation (Reg.
(EC) No 1393/2007)

You must state the following as the sender:

Foreign Process Section
Room E16

Royal Courts of Justice
Strand

London WC2A 2LL
United Kingdom

Once you have posted the documents you will need to provide the Foreign Process

Section with the original receipt and a copy of the receipt should be kept for your
records.
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Evidence of service

The evidence of service will be your screen printout from the Royal Mail tracking
website, (or other postal service used) indicating when the documents have been

signed for.

If you have any queries please call the Foreign Process Section on:
020 7947 7772 option 6
or via email:

foreignprocess.recj@hmcts.gsi.gov.uk

133 ')

Filed: 9/29/2020 1:18 PM CST Meade County, South Dakota 46CIV20-000054



[L

nesuiuepy sieadsayeys
s i ; <t
AN LEAVINIHVIISIHVHS == o
-—

86€7 1X2 0000 ¥L2Z LZL0 L UEN

A 00 EWUS@DUNCA [9BUoIW 5
#G0¢ LEC LZL0 4
€69 G619 8960 N
90¢s Leg lziaa

a1elo0ssY
Bunoj [eeya1nl

d11 nesuiuey aieadsayeys
fjs1eouls sino A

‘Apeaije 0s auop jou aaey nok §i ‘uoiisod InoA o) se aoinpe [eba| axe) 0} nok abeinosua pjnom
M ‘paspu| MoUy SN 12| ||im noA Jgnop ou saibojolid se ||em se Ajjeuosied noA Joy piooal a3 uo ob o} [ebe weysselo) jonisul op nok i ‘Apejwis ‘noA woly Buuesy yeme app

"00} peunel Jayun; usy) pue pasiuelent se mes 1l jJey; wns e ‘Juesyiubis sijualjo Aw 0} pamo unowe
ay} ‘Aeme 06 o1 Buiob jsnljou s| Wie|o dy} S9oUBISWINDIID aU U] "palieeld eq pjnom jusweabebus 1noA ‘soibojoid 10} epise 32s 1ybnos Ajlsnoinaid aaey pue 'solbojold BlA
slajew jo aleme pue pabebus Apeal|e ale noA usalb pue ‘noA jsuiebe ybnos eq o) pesu AjqelAsul (1M Juswbpnl jnejep swes au} Juasqy Juswabebus Jnok abeinoous sp)

‘pajoalal sem s1oplo Buljgelaw] Jus2al S,UN02 aul 1o aolAles payduwa)e
uin} ul ey} pue enpiaao st nak jsuiebe Jybnouq wiejo auj 10 221A8S JO JuaWBpamousoe JNoA Jey} 810U SAA "SIBME 84 ||lM NOA UDIUM L0 J8)IBW SAOGE By} O} JSYMNY 1M SAA

9500y MaquINN wie|d
(z) nojnopojsiyg sealpuy sojaed JiN (1) 411 (Mn) sa1Bojoid A Auedwod Mijiqel] pspwi SNy [19suy

No|NopoISUYD JN 1Baq

[226.LA14'IAILDV-VINHS] [BAUSPLUOD PUE 2)eAld palqns
,woooew®saiboloud, 10l
02:¥l 61.0¢ 1290120 €0 uas
<N'od'BWYs@bunoA’|seydiA > BunoA |seydiy o4
[—————————— ———— - —— - - — —

BUNOA [2BY2IIA

46CIV20-000054

Filed: 9/29/2020 1:18 PM CST Meade County, South Dakota



e weybuluug 060L.2.Xa
vv9 9 ‘Wweybuiwig ‘aienbg aiow|og | oN
neaulely aiesdsayeys

T IN|LE Y ATEVIASIHVHS -

86£C X8 0000 ¥L¢ L€L0 1L ulely

Y00 BWIUS@bUNoA [eeyall 3
¥G0g €2 L2lo d
€69 519 896.0 N
gozgs Leg Lelaca

2)el00ssy
BunoA [2ey2Iin

477 nesuiuely sieadsayeys

Ajg120uis sInoA

uswabebus InoA 0] pJemio) YOOo| SAA

'S19pJo Juanbasgns syl Ylim Mmojag 3yl 0} Jayuny |Iews puodag

nonopolsuyD JN Jesq

jpd-ispiQ Jo wswbpnr jo wio4 [erausn Ypdispio [SpUSWIYREIY
[226£LQ14IAILDV-YWHS] [EBUSPLUO) pue 81eAld Ty oslgng
woxew@saibojold, o]

Sl2l 6102 4290100 8L uesg

BunoA [PeyoIn w04

BunoA [2eydIAl

135

46CIV20-000054

Filed: 9/29/2020 1:18 PM CST Meade County, South Dakota



ey weybuluuig 06012.XA ¢O
YO 79 ‘weybuiwig ‘aienbg aiowon L ON
neauipdely aleadsajyeys -

17 INILETNTIAVIISIAVHS F-

86€£C X2 0000 ¥L¢ L€L0 L uEe

SN0 BWIUS@DUNoAeeqoIll 3
¥S0€ LEC L2l 4
€69 519 896.L0 N
S0¢¢g Leg Lela d

2)B|00S8Y
Bunoj [seysI

d1 nesuiiepy aleadssyeys
Aj@lsouls sinoA

"YJIUoW 1xau Jo Ueis 8yl 1B awbpnl jnejep jaas (M am juswabebus Jayuny Jussqy 'ssaippe
[IEWS SIU} BIA PR)EIIUNWLIOD OS|E 3ABY NOA "P2UIS0UOD |[B IO} S}S00 PUE aluf} 8BS [|Im juaweabebus pue Wieo syl Jo aieme ale noA Juswebebus InoA sbeinoous app

“1a]e| Jo ao1Al1as pajoalel nok siepliQ juenbasgns ey} Jo seidoo puas-al |lews puoJas e
ui [ | (uonoes ssecold ublaio su) wou yionusded psjeas Yim panias 8sInao 1o aiem nok) nok uodn panies Apealje wie|D ay) jo Adoo B aoualsjel 10 8ses Jnok 1o) Yoeje |

"MO[8q |lewa AW O} Jayuny S3IM |

nojnopaIsUyD JA J2aQ

jpd-od papuswe pue wioy > papuswe jpd-ssiou pue 3oed dsai papuswe jpd-g| unf gz Jspio pspuswe spuswydeny
[226.LLQ14IAILDY-YINHS] [eRUSpyuo) pue 31eAlld “3y 323lgns

oo dew@soibojold, 0]

ELEl 6102 4290100 381 ‘juss

Bunoj [Peyain 1woad

Buno, [9eyInl

Filed: 9/29/2020 1:18 PM CST Meade County, South Dakota

46CIV20-000054



AjaJeouls sINOA

‘Apealje 0s auop jou aaey nok J1 ‘uoiisod InoAk o) se eoinpe [eBg| oxe) 01 nok ebelnoous pjnom
oM ‘paspu] "mouy sh 18| [Im noA Jgnop ou salbojold se |jem se Ajleuosiad nok Joj piodal ay) uo ob o) [efa weysslso 1onnasul op nok Il ‘Ae|iwig ‘nok woly Bulesy jieme spp

'00} paliel Jayuny usyl pue pssiueienb se mes Jl 1eyl wns e ‘Jueouiubis sl iusio AW 0} pamo unowe
ay} ‘Aeme ob o3 BuioB isnl jou s| wiejo 8y} S92UBISWNDID 3y} Ul ‘pausjald ag pinom juswabebus inok 'soibojold Jo) epise 1es Jubnos Ajlsnolasid aaey pue ‘saibojaid i
slepeuwl jo aleme pue pabebus Apealje aie noA uanib pue ‘noA jsurebe ybnos aq o} pasu Algeiiaaul |Im Juswbpnl jneep swes ay) Juesqy ‘uswsbebus Jnok ebeincous spp

‘pa10alel sem sieplo Buljgelaw Jusoal SUN02 au) Jo 8JiIAles paldwsne
winj Ui Jey} pue anpJsao si nok isuiefe ybnolg Wie|o au} Jo 9IAISS JO JUSWBPa|MOUNDE INOA JeY) 210U SAA "SIeME 24 ||IM NOA YdIUMm [0 JeNBLU 8A0qe ay] 0] Jayuni 1M SpA

9G0ING0P3 HequinN wie)
(2) nojnopojsiyg sealpuy sojaed JN (L) 477 (3N) sa1Bojoid A Auedwog Ajiqer] paywi SNY [[esuy

nojnopoIsUYD J Jeeq

[226LLQ14"IAILIV-VIANHS] [eIIUSPLYUO) puE 31eALld :323lgns

<Wosew@soigojold> ,Wod oW @saI80|0.d, 1oL

02T 610 4240120 20 3U3s

Sunop [2eydiy iwodd

‘Aauow

puss 0} paySe aie am Yalym ol Junoooe yueq Aue o} sebueyd jo uonesyliaa Juspuadapul ainbal ose |1 ap) “Sluswabuele jusulfed 0} sebueys Aue oays o1 noA 1o} Bunoe
Jafme| 8y} 0} yeeds sAem|e eses|d ‘pabueyo aaey s|ie}ap JUNoJJ. YU INo ey} NoA ssiApe 0} Buiuodind aAleoal 1yBiw noA |iews Aue uodn 1o Jo 0} Ajdel Jou op ases|d
NOILNIATHd Anvyd

pivsuods poddns op pnodd

piyspiodg

[SHTTEAYEL

X n
. ./“
. _.....

m}_.hd“._,.._ 2_ Eol gl b m__...u.ﬂ._.._ 1s38 M.mmh.f.m-ﬁffiﬂ—ﬂ. m.:ph

137

46CIV20-000054

Filed: 9/29/2020 1:18 PM CST Meade County, South Dakota



‘Asuowl
puss 0} paxse aie am Udlym 0} Junosode yueq Aue o} sebueys jo uoieoiuan Juapuadapul alinbal os|e |im app siuswsbuele wewAed o) sebueyo Aue 323y2 0] nok Joy Bunoe
JahAme| ey} 0} yeads sheme ases|d ‘pabueyd aaey s|[E}Op JUNOIIE Hueq no Jey) nok asiape o} Buiodind aaigoal Jybiw nok [lewse Aue uodn joe Jo o) Ajdau Jou op eses|d

NOILNIAZ™d ANV

piysiiods poddns o3 pnodd

plysuods

HANMNIM
FAMLVILINI SOV IEHOM L1538

¢y weybuiwig 0601Lz.XaA
vv9 9 ‘weybuiliilg ‘eienbs alowio) | oN
neauluely ateadsayeys

TYINI LETATYVIASIAVHS

86EC @ 0000 #LZ 1210 L UBiN

YN 00 BWUS@DUNoASEUIIW 3
¥S0¢ L€2 12lo 4
€69 519 89640 N
9025 Leo Lciod

2]eloossy
Bunoj |eeyoIN

d771 nesuilepy aleadsayeys

138

46CIV20-000054

Filed: 9/29/2020 1:18 PM CST Meade County, South Dakota



Filed: 9/29/2020 1:18 PM CST

MEI Young
Claimant

Fourth

MEIY4

26 November 2019

Claim No. E40BMO056
IN THE HIGH COURT OF JUSTICE

IN THE BUSINESS AND PROPERTY COURTS
IN BIRMINGHAM

CIRCUIT COMMERCIAL COURT (QBD)

BEFORE HIS HONOUR JUDGE WORSTER
SITTING AS A HIGH COURT JUDGE

BETWEEN:

ANSELL RUS LIMITED LIABILITY
COMPANY
Claimant
-and-

PROLOGICS (UK) LLP (1)

PAVLOS ANDREAS CHRISTODOULOU (2)

Defendants

FOURTH WITNESS STATEMENT OF
MICHAEL EDWARD IAN YOUNG

#- SHAKESPEAREMARTINEAU

SHAKESPEARE MARTINEAU LLP
SOLICITORS

No 1 Colmore Square
Birmingham
B4 6AA
Tel: 0121 214 0000 Fax: 0121 237 3054
DX: 721090 Birmingham 43
Ref: B.1.1112538.1.MY

Solicitors for the Claimant
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EXHIBIT 5
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P.A. Christodoulou
Defendant

Third

3 March 2020

Claim No. E40BM056

IN THE HIGH COURT OF JUSTICE
BUSINESS AND PROPERTY COURTS IN BIRMINGHAM
CIRCUIT COMMERCIAL COURT (OBD)

BETWEEN:

ANSELL RUS LIMITED LIABILITY COMPANY

Claimant
and
PROLOGICS (UK) LLP
First Defendant
and

MR PAVLOS ANDREAS CHRISTODOULOU
Second Defendant

THIRD WITNESS STATEMENT OF
PAVLOS ANDREAS CHRISTODOULOU

I, PAVLOS ANDREAS CHRISTODOULOU, of 7746 N, Wild Turkey Drive, Sturgis, South
Dakota, United States of America, SAY as follows:

Introduction

1. Iam one of two Management Board Members of the Defendant (“Prologics™). I am not
and never have been a Member of Prologics. I am duly authorised under the LLP
Agreement (to which I refer at paragraph 6 below) and by the Members to make this
witness statement on behalf of Prologics. The facts and matters set out in this witness
statement are within my own knowledge, unless otherwise stated. Where information is

within my own knowledge, that information is true. Where information is not based on
1
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my personal knowledge, I identify the source of that information and I believe it to be

true.

2. T hold three degrees — a Juris Doctorate from Fordham University, an MBA in Finance
from NYU Stern School of Business, and a Bachelor of Science from Rensselear
Polytechnic Institute. Over the past 20 years, I have been involved in the turnaround of
many businesses across various sectors, transforming struggling companies into
profitable ones. I have worked in many countries, including the US, Russia, Poland and
other Eastern European countries. I founded Prologics (UK) LLP (“Prologics™) in 2014,

along with Panos Sofianos.

The background to execution of the Contract and the Guarantee

3. Prologics is primarily a holding entity, holding shares in various subsidiaries. Prologics
is wholly-owned by two Cypriot companies, Orwensen Trading Limited and
Surpenson Trade Limited. Those two companies are the sole Members and sole

Designated Members of Prologics, and have been at all times since 3 April 2014.

4.  Orwensen Trading Limited is in turn owned by Robel Assets Inc. Robel Assets Inc is
owned by Pershing Trust, a Cypriot trust. The ultimate beneficial owners are myself,

my mother, Stavroula Christodoulou, and my sister, Isabel Christodoulou.

5. Surpenson Trade Limited is owned by Sorotel Investments Ltd. Sorotel Investments
Limited is owned by BIO Trust. The ultimate beneficial owners are Panagiotis

Sofianos and his sister, Joanna Strange.

6.  There is a Limited Liability Partnership Agreement for Prologics dated 30 September
2014 (the “LLP Agreement”), which took effect on 30 September 2014. Pursuant to the
LLP Agreement, Mr Sofianos and I are the only two Management Board Members of
Prologics. However, neither of us has ever been a Member of Prologics. The LLP
Agreement sets out the objects of Prologics at clause 3.2, and at clause 5, provisions as to
the management of Prologics. I shall deal specifically with certain provisions within the
LLP Agreement below, as they are relevant to Prologics’ defence of the claim made

against it in these proceedings.
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10.

11.

12.
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I undertake more of the general management responsibilities for Prologics, including
finance and legal matters. Mr Sofianos has strategic oversight of Prologics’ activities.
A separate management team is employed to manage the day-to-day business of
subsidiaries of Prologics. Mr Sofianos and I are not a part of the management of those

subsidiaries.

Medcom-MP LLC (“Medcom”) was acquired by Prologics in 2016 and, therefore,
after the date of the LLP Agreement. Medcom is a Russian registered company that
supplies medical products in Russia. The management team of Medcom consists of the
President, Philippe Lemaire, the General Director, Olga Kravchenko, and the Chief
Financial Officer, Sebastien Dmirdjian. This team has full day-to-day management
responsibility for Medcom’s business. The management would not generally come to
me or to Mr Sofianos for assistance with business decisions relating to Medcom.
Occasionally, however, the management team asks us for our advice as experienced

businessmen.

I was aware from when Prologics acquired Medcom in 2016 that Medcom had an
agreement with Ansell Healthcare Europe NV for the supply by that Ansell company
of medical goods, which Medcom then sold into the Russian market. The supply
arrangements with Ansell were subsequently renewed through a new agreement with
another Ansell entity, Ansell RUS Limited Liability Company (“Ansell”’), being the
Claimant in these proceedings. Neither I nor Mr Sofianos was closely involved with
Medcom’s negotiation of, or entry into, the new contract with Ansell, which is dated 1
January, 2017 (the “Contract”). I was aware that negotiations were taking place
between Medcom and Ansell, but the detailed terms of the Contract were handled by
Philippe Lemaire, Medcom’s President. I did not review the Contract nor any drafts of

it, and I did not discuss it with Mr Sofianos.

As part of the supply arrangements with Ansell, Prologics was asked to provide a

guarantee in respect of Medcom’s financial obligations under the Contract.

The Deed of Guarantee between Prologics and Ansell is dated 1 January, 2017 (the

“Guarantee”). However, it was actually signed by me on or around 14 February, 2017.

Pursuant to clause 5.2 of the LLP Agreement, each Management Board Member has

the authority to individually represent Prologics in all activities that form part of the
3
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13.

14.

15.

Filed: 9/29/2020 1:18 PM CST Meade County, South Dakota

LLP’s objects, save specifically to provide security for third party debts as
recommended by the Management Board (the object referred to in clause 3.2(V)),
when both Members of the Management Board must consent. The reason we
implemented this provision is that Prologics was established as a holding company.
Therefore, we wanted to make sure that the assets of Prologics were not exposed to
liability for third party debts unless both Management Board Members expressly
approved that.

Based on prior guarantees that Prologics has provided for its subsidiaries, both Mr
Sofianos and I usually would be approached by management of the relevant subsidiary
on an individual basis and asked to approve and sign such agreements. Sometimes, we
would ask questions about the nature of, and background to, a particular agreement,
and sometimes we discussed them, but by no means always. Only when we were both
satisfied as to giving a guarantee and the proposed terms would we then sign. We were
not usually together when signing or approving such guarantees. Both Mr Sofianos and
I spend much time in different countries, including Russia, the USA, Poland and

Greece.

On this occasion, I recall that Mr Sofianos was on holiday in Greece for St. Valentine’s
Day on the date that I signed the Guarantee. There were no discussions or emails
between him and me about the Guarantee. I assumed that one of the Medcom
management team would be liaising directly with Mr Sofianos to have him execute the
Guarantee. I now know that this was not the case and I understand from both Mr
Sofianos and from Medcom’s management that Mr Sofianos did not know about,

consent to, or execute the Guarantee, nor did he approve my executing it for Prologics.

During the latter part of 2017, I learned from Medcom’s management (Philippe
Lemaire and Sebastien Dmirdjian) that a debt to Ansell had built up (although some of
it was disputed). Ansell was a key supplier to Medcom and so it was important to try
to find a solution to maintain supplies of product. Philippe and Sebastien asked for my
help with that. The discussions and negotiations that ensued with Ansell, which I was
involved in, led to further agreements being entered into on 31 January 2018 and 2
February 2018. Those agreements do refer to the Guarantee, but my understanding at
the time was that these were references to a different guarantee provided to the previous

supplier, Ansell Healthcare Europe NV.
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Events after I learned of this claim

16. After I learned about the Claimant’s claim, in July 2018 I had a telephone discussion
with Mr Praveen Shenoy, the CFO of Ansell. Mr Shenoy made a witness statement
earlier in these proceedings setting out his version of what we discussed. I reject his
account. In particular, I did not accept or concede the validity of the Claimant’s claim.
To the best of my recollection, we discussed the debt due from Medcom to the
Claimant, and I emphasized to Mr Shenoy that the debt was due and payable by
Medcom. I told Mr Shenoy that Medcom was in advanced discussions with a potential
investor and that, if that investment was concluded, Medcom would be able to clear
the debt in full in the near term. I also told him that any claim might scare off the

potential investor. That was as far as the discussion went.

17. 1did not acknowledge the validity of the claim against Prologics, nor did I say that I
“had no issues with the current proceedings on the Guarantee and that Ansell could
withdraw after the payment was made”. Neither did I discuss with Mr Shenoy the
giving of a guarantee to the potential Medcom investor — no guarantee was ever

contemplated in relation to that investor.

I believe that the facts stated in this witness statement are true.

PAVLOS ANDREAS CHRISTODOULOU

Dated 3 March 2020
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REPLY

l. Mr. Christodoulou’s failure to appear in the English Action does not prevent
him from disputing the enforceability of the English Judgment under SDCL
sections 15-16-44 and 15-16-45.

Ansell opens its brief by asserting Mr. Christodoulou “was properly served . . .
under English law” because Ansell prepared and dispatched its service package in perfect
accordance with the English Court’s instructions and the requirements of the Hague
Convention. Appellee’s Brief at 6; 10-11. Mr. Christodoulou disputes the adequacy of the
form of Ansell’s process,’ that Ansell followed the English Court’s instructions,? and that
the Hague Convention permits service by mail on South Dakota residents.®> However, for
the sake of argument, let us presume Ansell’s position on those three matters is correct.
Even then, Ansell’s analysis omits the most critical detail: its service package (otherwise
hypothetically flawless in both form and execution) was delivered to the wrong
person. Ansell attempts to reframe the issue by dedicating nearly the entirety of its brief
to an analysis of whether Ansell was required to follow the service requirements of
English law or South Dakota law. Appellee’s Brief at 6-10. That would be the appropriate
analysis had Ansell actually delivered its service package to Mr. Christodoulou, but it
did not.

Entirely ignoring this threshold fatal defect, Ansell instead takes a deep dive into
Water Splash and argues “the circumstances set forth in Water Splash are remarkably

similar to the present case[.]” Appellee’s Brief at 7. In some ways, perhaps. For example,

! Appellant’s Brief at 5; 15; Appellant’s Reply Brief, infra, Section IlI.
21d.; Appellant’s Brief at 6.
3 Appellant’s Brief at 5.



in Water Splash and in this case, a corporation attempted to serve a would-be foreign
defendant by mail. The defendant in Water Splash was actually served by mail, and
the question presented thereafter was which country’s laws in that regard were
applicable. Menon v. Water Splash, Inc., 472 S.W.3d 28, 30 (Tex. App. 2015), vacated
and remanded, 137 S. Ct. 1504 (2017); Water Splash, Inc. v. Menon, 137 S. Ct. 1504,
1507 (2017). There is no occasion to reach that question in this case because Ansell tried
to serve Mr. Christodoulou by mail but failed. No service was made. Ansell’s process
was delivered to Mr. Christodoulou’s neighbor’s house* where it sat unopened for six
months. App. 006 at { 18. Such is a material distinction between Water Splash and this
case. If the plaintiff in Water Splash had purported to serve its would-be defendant by
depositing its summons and complaint into her neighbor’s mailbox while she was out of
town, it seems unlikely the United States Supreme Court would have found occasion to

extend its analysis beyond that critical detail.

4 Mrs. Carol Fellner lives “next-door” to Mr. Christodoulou in rural Meade County (i.e.,
their driveways are separated by a distance of approximately 600 feet). Mrs. Fellner and
her husband have a good and neighborly relationship with Mr. Christodoulou and his
family. One day, on August 30, 2019, about two weeks after Mr. Christodoulou and his
family flew to Poland, a mail carrier arrived at Mrs. Fellner’s home and asked her to
accept an envelope addressed to Mr. Christodoulou requiring a signature. Mrs. Fellner
accepted the envelope, signed for it, and then set the envelope aside until Mr.
Christodoulou’s return home. Mrs. Feller did not open the envelope, nor is she authorized
or designated as Mr. Christodoulou’s agent for service of process. She is just an
exceedingly friendly and accommodating neighbor. Nevertheless, when the mail carrier
returned to Mrs. Fellner three weeks later and asked her to again sign for another piece of
Mr. Christodoulou’s mail, Mrs. Feller declined, because she decided she did not feel
comfortable accepting any mail requiring a signature. Mrs. Fellner delivered Ansell’s
unopened envelope to Mr. Christodoulou around Christmastime—about a month after
Ansell obtained its default judgment against Mr. Christodoulou in the English Action.
See SR 303.



The fact that Ansell’s English barristers elected to utilize a method of service so
unreliable that important legal documents could be delivered to (and signed for by) Mr.
Christodoulou’s neighbor (and that Ansell would apparently have no way of discovering
where its process was delivered or the identity of the person who signed for it)° puts
Ansell in a bit of a predicament in this action. Consequently, Ansell attempts to deflect
from its failure to satisfy its obligation to properly serve its would-be defendant by
attempting to shift blame onto Mr. Christodoulou for purportedly failing to seize his
“opportunity to present his objections to the English Court, because he intentionally
avoided participating there[.]” Appellee’s Brief at 10-12. Ansell is correct about one
thing: Mr. Christodoulou did not voluntarily submit himself to the jurisdiction of the
English Court to relieve Ansell of its obligation to serve him with process in that foreign
action. Delivering process to a would-be defendant’s neighbor is not valid service of
process in England, absolutely did not comply with the provisions of the Hague

Convention,® and did not comply with the English Court’s instructions that “the

® Ansell admits it learned of its failed attempt to serve Mr. Christodoulou only after it
sought to enforce its foreign default judgment in Meade County. Appellee’s Brief at

5. The “proof of service” Ansell filed with the English Court does not indicate where its
envelope was delivered or who signed for it. Ansell App. at 124-26.

® Article 15 of the Hague Convention on the Service Abroad of Judicial and Extrajudicial
Documents provides:

Where a writ of summons or an equivalent document had to be transmitted
abroad for the purpose of service, under the provisions of the present
Convention, and the defendant has not appeared, judgment shall not be
given until it is established that

a) the document was served by a method prescribed by the internal law
of the State addressed for the service of documents in domestic
actions upon persons who are within its territory, or [continued on
next page]



defendant signs for the documents.” App. 006 at | 16. Regardless, the question presented
by this case is not whether the default judgment is valid in England. Mr. Christodoulou is
not, as Ansell claims, “seeking relief from a judgment.” Appellee’s Briefat 5. To the
contrary, he is seeking to avoid the recognition and enforcement of a foreign judgment
in his home state of South Dakota. These are two different issues with two different legal
standards, which Ansell has entirely conflated.

Ansell’s position, (accepted in error by the Circuit Court below), is that Mr.
Christodoulou had some duty or obligation to appear in England to dispute the adequacy
of service in that forum and that his failure to do so prevents him from now challenging
the enforcement of the English Court’s default judgment in South Dakota. App. 006 at |
19. Erroneously, the Circuit Court determined Mr. Christodoulou had this obligation to
appear in England and defend the claims there notwithstanding the fact that he was never
served with process. Ansell calls Mr. Christodoulou’s argument that he had no obligation
to contest Ansell’s failure to serve him in England “nonsensical” and presents the
following hypothetical analogy:

Imagine a plaintiff filed a complaint in South Dakota with an affidavit of

service saying that it was served on the defendant. The defendant does not

respond and a default judgment is issued. If the defendant later finds out

about the judgment and argues that the affidavit of service was incorrect

and that he had no notice of the claim, he would still have to move to vacate
the judgment and present a defense in the South Dakota action.

b) the document was actually delivered to the defendant or to
his residence by another method provided for by this Convention,
and that in either of these cases the service or the delivery was
effected in sufficient time to enable the defendant to defend.

Convention Done at the Hague November 15, 1965; T.I.A.S. No. 6638 (U.S. Treaty Feb.
10, 1969) (emphasis added).



Appellee’s Briefat 12-13. Ansell’s hypothetical is a correct statement of the law of
domestic judgments in certain applications, but its hypothetical is simply not analogous
to this case because it does not include a dubious foreign judgment and thus there is no
occasion to apply SDCL 15-16-44 and 15-16-45 to determine whether that foreign
judgment is entitled to recognition in South Dakota. Mr. Christodoulou agrees that if the
facts were different and Ansell had sued him in Yankton County, for example, served
him with process, and he had failed to answer, he would not later be able to assert the
defenses contained in SDCL 15-16-44 and 15-16-45 to collaterally attack that domestic
judgment when Ansell attempted to register that judgment in Meade County. But, those
are not the facts of this case. This case involves a foreign judgment, not a domestic
judgment. Longstanding principles of comity and the South Dakota Legislature’s
eventual codification of those principles contain a separate mechanism by which to
evaluate foreign judgments to ensure their compliance with American notions of due
process and our system of justice. Neither Ansell nor the Circuit Court have cited any
statutory authority or common law authority sounding in comity to support their
conclusions that failing to appear in a foreign action to contest personal jurisdiction
somehow waives these special protections. By accepting Ansell’s invitation to conflate
these two different inquiries, the Circuit Court functionally abrogated SDCL 15-16-44
and 15-16-45 when it found Mr. Christodoulou was required to appear in England (even
in the absence of being served) if he wanted to avoid any possibility the English default

judgment could be recognized in South Dakota. App. 006 at { 19.



A more apt hypothetical illustrates Ansell’s faulty arguments: Mary L. Smith, a
resident of Wagner, South Dakota, receives an email informing her she has been sued in
Peru to recover $200,000 in damages occasioned to XYZ Corporation by the breach of
contract by one Mary L. Smyth of Lake Andes. Mrs. Smith does not know Mrs. Smyth,
has never heard of XYZ Corporation, has never been to Peru, owns no assets in Peru, and
has no intention of visiting Peru. Extending Ansell’s arguments to this hypothetical,
Ansell’s position would be that if Mrs. Smith wants to prevent XYZ Corporation from
domesticating its erroneous Peruvian judgment to withdraw the money out of her local
bank accounts, garnish her wages, remove the vehicle from her driveway, and potentially
force a judicial sale of her family’s home, then she must write a check to some Peruvian
lawyer to defend her interests and clear the matter up in Peru. But, if SDCL 15-16-44 and
15-16-45 are to have any meaning or effect whatsoever, that cannot be a correct
statement or application of the law. The better legal advice for Mrs. Smith is to do
nothing until and unless XY Z Corporation attempts to register its Peruvian judgment in
Charles Mix County and, in that event, to collaterally attack the foreign judgment on the
grounds that, among its other defects, it names the wrong defendant and that service of
process by email does not comport with American or South Dakotan notions of due
process.

In this case, Ansell’s chief complaint is that Mr. Christodoulou “raises technical
questions about the judgment in South Dakota courts while avoiding any engagement
with or providing any substantive defense in the English courts.” Appellee’s Brief at 13.
Yes—that is exactly correct. Mr. Christodoulou did not (and had no obligation to) relieve
Ansell of its obligation to effect proper service of process by voluntarily submitting

6



himself to the jurisdiction of the English Court in the absence of being properly served.
He elected to default in the English action (or at least he might have had he been served
with process) and instead invoke the protections of SDCL 15-16-44 and 15-16-45 in the
event Ansell ever attempted to register its judgment in South Dakota. This is because the
only other conceivable consequence flowing from Mr. Christodoulou’s failure to
voluntarily appear in the English Action would be that Ansell might attempt to register
and enforce its foreign default judgment in South Dakota, a jurisdiction where Mr.
Christodoulou does live, and where he does own assets—Ilike the home he lives in with
his family. Now, that consequence is far more serious. Ansell argues Mr. “Christodoulou
cannot excuse himself from a valid foreign judgment by offering a technical defense that
he refuses to present to the court that issues the judgment.” Appellee’s Brief at 12. Yes,
he can. That is the entire point. Mr. Christodoulou could have waived Ansell’s
requirement to serve him and voluntarily appeared in England to argue lack of service,
inadequate process, and the many other reasons the English Court should not enter a
personal judgment against him. Whether the English judgment is valid in England under
English law is one question. But, whether South Dakota will give full faith and credit to
that English judgment is an entirely different question with a wholly different legal
standard containing inquiries not relevant in England. SDCL 88 15-16-44; 15-16-45. That
is the only question pending in this action. Foreign judgments are not entitled to full faith
and credit as a matter of right, they are evaluated for their regularity and satisfaction of,
among other things, American constitutional due process protections. One such
requirement is the defendant’s “due citation” in the foreign action. SDCL 15-16-44. The

fact that Mr. Christodoulou could have directly challenged the judgment in England
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does not prevent him from also (or alternatively) collaterally attacking the English
judgment based on faulty service when Ansell attempted to register it in South Dakota.
The notion that an unserved would-be defendant must appear in a foreign jurisdiction to
challenge the fact that he was not served as a prerequisite to challenging the enforcement
of a foreign judgment in South Dakota finds no support in any authority cited by Ansell
or the Circuit Court.

Perhaps conceding the point, Answer argues that notwithstanding its failure to
serve Mr. Christodoulou, he may have had actual notice of Ansell’s personal claim,
because Ansell’s barristers emailed it to him. Appellee’s Brief at 10. It is not contained
within the record whether Mr. Christodoulou received Ansell’s email. Accordingly, we
do now know whether it was directed to his spam folder, or whether he blocked Ansell’s
barristers’ emails, or any number of other questions. Regardless, it does not matter
because the English Court did not grant Ansell permission to serve Mr. Christodoulou by
email, nor can service of process be accomplished by email in South Dakota even if the
English Court did purport to grant Ansell such permission, nor can actual notice of a
lawsuit that is not served in accordance with applicable law satisfy due process. R.B.O. v.
Priests of Sacred Heart, 2011 S.D. 86, 117, 807 N.W.2d 808, 812. This long-settled law
is not seriously debatable. Neither due process under the United States Constitution, or
the South Dakota Constitution, nor the “due citation” requirement contained in SDCL 15-
16-44 or 15-16-45 are satisfied by delivering notice of a lawsuit by mail to a would-be
defendant’s neighbor. Service of process is not some murky, amorphous legal concept
analyzed in the abstract on a case-by-case basis. To the contrary, it is governed by clear,

rigid, codified rules of civil procedure. If one does not follow the rules exactly, service is

8



not effective, no matter the merits of the case or the harshness of the result. Ansell wants
to argue the merits of the English Action while ignoring the glaring threshold issue that it
never effected valid service of process. Such would be akin to arguing the merits of a
slam-dunk medical malpractice case notwithstanding the fact that the statute of
limitations has passed. The merits of a case are irrelevant if it is time-barred. Likewise,
the merits of a case are not relevant if process is never validly served. Ansell complains
Mr. “Christodoulou’s attempt to question the judgment’s validity in South Dakota courts
deprives Ansell of its own day in court and should be rejected.” Appellee’s Brief at 13-14.
To the extent Ansell has been “deprived” of its day in court, such is the natural
consequence of its own negligence and not the result of any action or inaction by Mr.
Christodoulou.

To be clear, it is our position that the fact Ansell’s service package was delivered
to Mrs. Fellner and was never personally served upon Mr. Christodoulou is absolutely
fatal to Ansell’s efforts to enforce its English default judgment in South Dakota and that
this Court’s analysis need not extend any further past that critical detail. Nevertheless,
there remain numerous additional reasons the English Judgment is not entitled to
recognition in South Dakota.

I1.  Ansell’s claim that it could not have served Mr. Christodoulou even if it had
tried is disingenuous and wholly contradicted by the record.

For a brief moment, Ansell attempted to argue to the Circuit Court that Mr.
Christodoulou attempted to avoid service of process, but the undisputed facts did not
support that argument. It is not as if Ansell finally resorted to service by mail after its

numerous attempts to personally serve Mr. Christodoulou failed. Ansell never even tried



to personally serve Mr. Christodoulou—not a single time. The full extent of Ansell’s
effort to serve Mr. Christodoulou with its new personal claim in the English Action
consisted of mailing him an envelope to his home in Sturgis on a single occasion. Now,
Ansell pretends that if it had actually expended any additional efforts, such would have
proven fruitless. Appellee’s Brief at 12. The claim strains credulity.

The record does not indicate when the English Court gave Ansell permission to
serve Mr. Christodoulou outside of its jurisdiction, because Ansell presented an Order
which is neither dated nor signed. Ansell App. 129 at 1 3. But, we do know Ansell’s
service package was deposited in the Royal Mail on August 22, 2020. Id. at 126. We also
know that if Ansell had dispatched a process server to Mr. Christodoulou’s home in
Sturgis just a week or two earlier, Mr. Christodoulou could have been personally served,
because he was home in Sturgis. SR 118 at { 15. But, sometimes Mr. Christodoulou
leaves home. See, e.g., Id. at  15. The fact that Mr. Christodoulou and his family were
away in Poland addressing the needs of his disabled son on the sole attempt Ansell tried
to send him some mail is, respectfully, not Mr. Christodoulou’s problem. Mr.
Christodoulou has no obligation to keep Ansell apprised of his travel plans just in case it
decides to assert a personal claim in the foreign lawsuit it is maintaining against his
company an ocean away. Even if Mr. Christodoulou did know Ansell was attempting to
serve him (a premise entirely unsupported by the record) he is certainly not under any
obligation to present himself gift wrapped. Even if he did receive the email from Ansell’s
barrister, Mr. Christodoulou was free to absolutely ignore it in the same way he would
have been free to ignore a summons skywritten above his house or erected on a billboard

on the route of his morning drive to his children’s school. The South Dakota Legislature
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has always had the opportunity to add service-by-mail to its list of permitted methods of
service in South Dakota, but it has never done so. Perhaps the reason is—as demonstrated
by this case—its comparative unreliability. The South Dakota Legislature has apparently
determined service of process to be such a fundamental due process safeguard, that it is
best to go about it the old-fashioned way. Therefore, service by mail (even when
accomplished) is not acceptable. If a would-be plaintiff wants to summon a would-be
defendant into court for the purpose of obtaining a judgment, he or she must physically
put papers in that person’s hand unless it is all but impossible to do so. SDCL § 15-6-
4(d)(8). That is the state of the law today, and this Court should not accept Ansell’s
invitation to loosen service of process standards— especially not on these facts.

I11.  The form of Ansell’s process was defective.

Mr. Christodoulou argues the form of Ansell’s process (and not just its attempt to

serve that process) was defective because the English Court required Paragraph 111 of
Ansell’s amended claim form to be stricken prior to being served. Appellant’s Brief at 5;
15. Ansell represents to this Court that it did strike the offending paragraph from the
amended claim form it tried but failed to serve upon Mr. Christodoulou and claims to
possess conclusive evidence of this fact not contained in the record. Appellee’s Brief at
10. Yet, Paragraph 111 appears plainly right there on pages 42 and 43 of the 145-page
appendix to Appellee’s Brief in this very appeal. As evidenced by its filing footer, Ansell
filed this document on September 29, 2020 in Meade County accompanied by an
affidavit declaring that it served the Amended Particulars of Claim attached as Exhibit 3
on Mr. Christodoulou. SR 148 (Declaration of Michael Edward lan Young) at 1 6-7; SR

188-89 (Exhibit 3 to Declaration of Michael Edward lan Young) at { 111.
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If the amended claim form it presented to the Circuit Court is not the amended
claim form it tried but failed to serve on Mr. Christodoulou, then the supposedly correct
version does not appear in the record. The evidentiary support for the claim that the form
of Ansell’s process failed to comply with the English Court’s instruction is derived from
Ansell’s own filings in this action including the appendix of Appellee’s Brief.
Regardless, it appears Ansell either mailed Mr. Christodoulou an erroneous version of its
amended claim form, or it filed an erroneous version as support for its request in Meade
County, or perhaps both. In either event, the form of its process is plainly defective both
here and in the circuit court below.

IV.  The English Court never obtained personal jurisdiction over Mr.
Christodoulou.

Ansell maintains its position that “[t]he English Court found that it had personal
jurisdiction over [Mr.] Christodoulou” because it permitted Ansell to add Mr.
Christodoulou as a party. Appellee’s Brief at 15. Ansell fails to note that the reason the
English Court determined it had personal jurisdiction over Mr. Christodoulou was
Ansell’s representation that it had effected service of process on Mr. Christodoulou in
compliance with the English Court’s instructions when Ansell had no way of actually
knowing that fact, and which turned out to be incorrect in any event. The English Court’s
lack of personal jurisdiction is a separate and independent reason to refuse to recognize
the English judgment in South Dakota. SDCL 88 15-16-44; 15-16-45. See also Note 6,
supra, and accompanying text.

V.  The manner in which Ansell brought its claim against Mr. Christodoulou in
the English Action bars its enforcement in South Dakota.
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Mr. Christodoulou does not dispute the general proposition that “a claim of
fraudulent inducement can coexist with a claim for breach of contract, even when brought
against the same defendant” when such a claim is properly pled and logically
tethered to the remaining claims. Ansell’s entire personal claim against Mr.
Christodoulou was an alternative claim it pursued only “[i]f, and to any extent that, the
claim against [ProLogics] is unsuccessful by reason of [ProLogics’] defence[.]” App. 038
at 1 11D. But, Ansell was successful in its action against ProLogics. App. 002 at
11 12-13. Therefore, its entire claim against Mr. Christodoulou in the English Court (and
this entire action) is moot as the result of its own pleading practice and its on-the-merits
judgment against ProLogics.

V1.  Mr. Christodoulou’s motion to vacate the foreign judgment was brought
within a reasonable time.

Ansell argues Mr. Christodoulou did not move to vacate the foreign default
judgment within a reasonable time. Appellee’s Brief'at 17. Ansell made the same
argument to the Circuit Court, which declined to make that finding. Thus, if Ansell
wanted to challenge the timeliness of Mr. Christodoulou’s motion on appeal, it should
have filed a Notice of Review. SDCL § 15-26A-22.

Notwithstanding this procedural bar to its argument, Ansell filed its Petition in
Meade County on February 4, 2020. SR 2. Mr. Christodoulou was served with that
Petition on April 29, 2020. SR 91. Two weeks later, the undersigned filed a Notice of
Appearance and an Objection to Ansell’s Petition. SR 98-99. It can scarcely be argued

Mr. Christodoulou did not seek relief within a reasonable time, and the Circuit Court
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made no such finding. Regardless, Ansell does not claim prejudice, nor can it under these
facts.
CONCLUSION
For the reasons and the authority cited herein and in Appellant’s Brief, this Court
should vacate the Order of the Circuit Court and remand with instruction to grant Mr.
Christodoulou’s motion to vacate the foreign default judgment.
Dated this 6th day of October, 2021.
Respectfully submitted,
NELSON LAW
[s/ Eric T. Davis
Eric T. Davis
1209 Junction Ave.
Sturgis, SD 57785
(605) 561-6283

eric@nelsonlawsturgis.com
Attorney for Appellant
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