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PRELIMINARY STATEMENT
Citations to the settled record as reflected by the Clerk's Index are
designated with "7 and the page numbers. Citations to the Appendix are

designated as "App.” and the page number,

This Court has jurisdiction under SIHCL 15-26 A-3(1), {2) andfor (4)

tE 5T O UM EN
Appellants respectfully request the privilege of appearing for oral

argument before this Honorable Court.



STATEMENT OF THE ISSUES

DID THE LOWER COURT COMMIT LEGAL ERRORK OR ABUSE
ITS DISCRETION IN GRANTING DISMISSAL FOR FAILURE
TO PROSECUTE WHERE THE DEFENDANT REQUESTEID
THE DELAY?

The circuit court granted the motion.

o  Schwartszle v. Austin Co, 429 N W .2d 69 (5.1, 1988

o Chicago & Northwestern K. Co. v, Bradbury,
129 N.W.2d 540, (5.1, 1964)

o Simpson v, O & K Supply, Tne, 1989 5.1, 117, 588 N.W.2d 914
DID THE CIRCUIT COURT COMMIT LEGAL ERROR OR
ABUSE ITS DISCRETION IN GRANTING DISMISSAL FOR
FAILURE TO PROSCECUTE WITHOUT MAKING FINDINGS
OF FACT OR CONCLUSIONS OF LAW AND FAILING TO
DISTINGUISH BETWEEN SDCL 15-11-11 AND 15-6-41({h)?
The cireuit court granted the motion

o  [Fiachen v. Wayne Tp., 2008 5.1, 2, 744 N.W . 2d 788

o Dakota Cheege, Ine. v, Taplor, 525 N.W . 2d T13 (5.1, 1995)

o  Swenson v, Sanborn County Farmers Union O Co.,
1999 5.0, 61, 594 N.W.2d 339



STATEMENT OF THE CASE

O July 27, 2020, Evan Arrowsmith {Arrowsmith) filed a Summons
and Complaint against Devin Chdle (Defendant) in Meade County Circuit
Court of the Fourth Judicial Circuit. (K. 1-2). The complaint pleadsad a claim
for damages resulting from the Defendant’s alleged neglipence arising from a
motorcyele accident in 2017, (H. 3). The Meade County Sheriff served the
complaint on the Defendant on July 27, 2020, (K. 7). At the Defendant’s
roquest, Arrowsmith agreed to an open-ended. mmdefinite extension of time to
file an answer to the complaint. (R 9. 12, 17, 46-47), However, the
Defendant never filed an answer. {H. 47

The clerk of courts issued three procedural Notices of Intent to Dismiss
the Action in 2021, 2022, and 2024 due to absenoee of activity for more than
one yvear, (I, 8 11, 18). The first two were properly dismissed. (K. 8, 12),
U June 24, 2024, another notice of intent to dismiss was issued by the clerk
of courts. (K. 22). Un August 7, 2024, Counsel for the Defendant filed a
notice of appearance—the first appearanco by the Defondant in the action—
but still did not file any answer to the Complaint. (K. 19).

Cm November 20, 2024, the Defendant filed a Motion to Dismiss for
Failure to Frosecute pursuant to SDCL 15-11-11 and 15-G-41{b). (K. 22},
Arrowsmith filed an affidavit and brief objecting the motion to dismiss
satting forth the reason for the delay and the Defendant’s failure to respond

to the complaint. (H. 46).



A hearing on the motion to dismiss was held before the Honorable
John H. Fitzgerald, Circuit Judge, on January 9, 2025,

U January 16, 2025, the ciromit court granted the motion to dismmss
under both SDCL 15-11-11 and SDCL 15-6-41(b) and dismissed the
Arrowsmith’s complammt. (K. 55). The cireuit court’s one-page order included
no findings of fact, conclusions of law, or legal reasoning explaining the basis

for its decision, (H. 306).  This appeal followed.

STATEMENT OF THE FACTS

Byan Arrowsmith lives with his wife, Shellv, in British Columbia,
Canada. (. 2. On August 11, 20017, Arrowsmith wag in Sturgis, South
Dakota, for the Sturgis Motoreyele Rally, (K. 2), Around 10:00 in the
morning, Arrowsmith was driving his motorcycle down the street in Sturgis,
operating his vehicle safely and obeving all relevant laws and ordinances,
including speed limits, (R, 2).

At the same time, Defendant Devin Odle suddenly pulled his vehicle
out from a parking lot diroetly in front of Arrowsamith's motorevele, which had
the right of wav. (K. 3). Arrowsmith attempted to avoid the collision. but
was unable to do so. (K. 3). This acoident, caused solely by the Defendant’s
neglizence, resulted in substantial injuries to Arrowsmith. (E. 3).

Approximately three weeks after Complaint was filed, Arrowsmith's
attorney and Defendant’s insurance company had a telephone conversation,

(R. 9, 46). Arrowsmith explained that there were ongoing issues with the



injuries suffered in 2017, and it remained unclear whether he would neead
additional surgery. (K. 9, 46). Considering thiz information. Defendant
requested an indefinite extension to file an answer., (K. 46-47), The mutually
beneficial purpese of the extension was to allow Arrowsmith to reach
maximum recovery information before resuming litigation. (R, 46-47),

However, due to numerous sethacks, additional treatment, and
complications with Canadian insurance, the recovery information was not
available or presented to Defendant by 2024, (K. 47). Without ever filing the
answer to the complaint, Defendant filed a motion to dismizss for failure to
prosecute. (R, 22), Arrowsmith's attorney believed the delay in litigation was
for the benefit of both parties. (K. 48). He stated that if Defendant wished to
terminate the extension agreement. he would move forward with litigation
immediately. (K. 48).

Arrowemith’s complaint, however, was dismissed.

STANDARD OF REVIEW

In considering dismissal of a eaze for failure to preosecute, this Court
reviews a circuit court’s findings of fact under the clearly erronecous standard,
while this Court applies the de nove standard when reviewing the circuit
court's conclusions of law, See LaPlante v, GONC Madison, South Dakota,
LLC, 20208.D, 13,9 11, 941 N.W.2d 223, 226. This Court reviews the
ultimate decision on a motion to dismiss for failure to prosecute under the

abuse of dizscretion standard. See td.; Devitt v, Hayes, 1996 5D, 71, 97. 551



N.W.2d 208, 300. An abuse of discretion occurs when the Court's decision is
based on legal error or not justified by, and clearly against, reagon and
evidence., See Eischen v, Wayne Tp., 2008 5.1, 2, 110 744 NW .24 TRE, 7494

When the standard is met, the dismissal is reversed. See id,

GUMENT
L. THE DELAY HERE WAS GRANTED AT THE EXPRESS

EXPRESSLY REQUEST OF DEFENDANT, WHICH DID NOT

MEET THE PLAINTIFF “STEP BY STEP."

As this Court has cauntioned repeatedly, dismissal for failure to
prosecute is an extreme remedy to be usod with caution. See Moore v
Michelin Tire Co., 1999 85D 152, 950, 603 N.W.2d 513, 526. "The goal of the
oourts 18 justice—docket control and calendar clearance are secondary
comecerns.” [d. at 9 49 (quoting Chicage & N.W. By. Co. v. Bradbury, 129
N.W.2d 540, 542 (5.D. 1964)); Simkins v. Bechtol, 192 N.W.2d T31, 732 (5.D.
1971} (explaiming that the trial court’s power to dismiss for failure to
prosecute should be exercised cautionsly and granted only in case of
unreazonable and wnexplained delay).

Importantly. prejudice—or lack thereof—to the defendant is a
consideration when deciding a motion to dismiss for failure to prosecute. See
Chincan v, Pennington County Housing Auth., 282 N W.2d 425, 427 (5.1,
1986), Thus, a motion for failure to prosecute was properly denied where the
only prejudice the delfendant’s counsel could suggest was that the defendant

would be foreed to litigate the suit and dismissal of the plaintiff's elaim would



be final, as the statute of limitations had run. See Simpson v. C & K Supply,
Ine., 1998 5D, 117, 19 11-12, 598 N.W.2d 914, 918-18.

In determining whether to grant & motion to dismiss for failure to
prosecute, this Court has outlined several well-established legal principles,
imcluding that “the plamntiff has the burden to procead with the action, The
defendant need only meet the plaintiff step by step.” Dakota Cheese, Ine. v
Taylor, 5206 N.W.2d T13, 715-16 (5.1, 1995).

And although it i3 so fundamental as almoest to go without sayving,
“Id]elaye granted at a defondant’s request. . . will bar dismissal for famlure to
prosecute.” Schiartzle v Austin Co., 420 NW. 24 69, 71 (5.D. 1988) (citing
Bradiweey, 129 I W 20 at 542).

In the present case, 1t 18 undisputed that the Defendant requested and
received an indefinite extension from the Plamtiff to file its answer in this
case. Without such an extension, Defendant would have beon subject to
default and the entry of a judgment against it on the merits of PlaintifTs
claims. Without answering the complaint, howaver, Defendant filed a motion
to dismiss for failure to prosecute, based on the delay cansed by the extension
it sought and received.

When a defendant does not answer the complaint. he does not meet the
plaintiff "step by step,” Typically, a defendant’s Tailure to file an answer may
result in a default judgment. Here, Defendant was served with Complaint on

July 27, 2020, but never filed any responsive pleading.



In other words. Defendant's reason for withholding its answer to the
complaint was the very reason for the delayv in prosecution. It was
understood and agreed that, due to the extension agreement, prosecution
would inherently be delayed at the Defendant's spevific request, To argue
that the extension agreement justifies withholding an answer but does not
justify the delay in prosecution is logically inconsistent and undermines the
rationale behind the extension itself, as both actions stem from the same
underlying need to assess recovery and proceed appropriately. Put simply, a
party gshould not be allowod to 2ecure dismiz=al citing delay in prosecution
when it requested an extension that inherently created the delay.

Thus, when a defendant requests a delay that serves its own interests,
a dismissal for failure to prosecute is properly barred. See Brodbury, 129
MW, 2d at 542 (holding that dismissal for want of prosecution in 1963 of
action commenced in 1951 was not proper where delay was granted at
defendant's request). Here, the lower eourt’s dismizssal of the entire action
hased on delay granted at the Defendant’s request was legal error—an abuso
of discretion in the most classie, categorical sense—and expressly barred by
this Court’s controlling precedent. See Schuvartzle v, Austin Co.. 429 N W . 2d
at 71 {citing Bradbury, 129 N.W.2d at 542),

[t should be reversed.



[I. THE TRIAL COURT COMMITTED LEGAL ERROR AND
ABUSED I'TS DISCRETION IN DISMISSING THE COMPLAINT
WITHOUT ANY FINDINGS OF FACT, CONCLUSIONS OF LAW,
AND FAILING TO IMSTINGUISH BETWEEN SDCL 15-11-11
AND 15-6-4 1{b).

A dismissal for failure to prosecute may be brought under two different
statutes: SDCL 15-11-11 or 156-6-41(b). Although similar in context, the
statutes differ in procedure, elements, and repercussions, Dhsmissal ander
15-11-11 does noet require a motion by the opposing party, When a case is
dismissed under this rule. it is generally done without prejudice. See
Rotenberger v. Burghduff. 2007 8.1, 7,914, 727 N.W .24, 201, 295, Dismissal
under 15-6-41{b) does require a motion by the opposing party, When a case 1=
dismissed under this rule, it may be done with or without prejudice. SDCL
|5-6-141(h).

Al SDCL 15-11-10

SDCL 16-11-11 “was meant to operate as a clerical tool, not a
substantive dismiszal. It allows a cirenit court to dismiss a case that is not
being prosecuted in order to clear its calendar. It was not meant to forever
bar a case.” Rotenberger, 2007 8.D. 7. 916 727 N. W .2d. 201, 2095. A dismissal
under this statute must meet two alements: (1) there must be no activity for
one year and (2) no showing of good cause which excuses the mactivity, SDCL
15-11-11.

Although Arrowsmith was inactive for more than twelve months, there

was good cause for the inactivity. SDCL 15-11-11 states, “The term ‘record’.



for purposes of establishing good cause, shall include. .. written evidence of
agreements between the parties or counsel which justifiably result in delavs
in prosecution.” SDCL 15-11-11. Here, there was an indefinite extension
agreement between the parties to wait for maximum recovery information,
which is written evidence justifving delay, The extension agresment shows
good cause for inactivity not only through analogous case law discussed
above, but through plain language of the statute itself,

B. SDCL 15-6-41(h)

Being an extreme measure, dismissal for failure to proseeute under
SIMCL 15-6-41{h) should only be granted when the plaintiffs conduct 15
egregions, or where there is unreasonable and unexplained delay. See
Fizchen. 2008 5.D. 2, 912-13 T44 NW.2d T88. 794-95. The mere passage of
time is not the test, See Dakote Cheese, 525 N.W.2d 713, 716 (5.1 1995).

Maither Defendant’s Briel in Support of Motion to Dismiss nor the
eireuit court's perfunctory judgment of dismissal distinguished botweon
SDCL 16-11-11 and 15-6-41(b). Defendant acknowledged that Arrowsmith's
eonduct must be egregons. but offered little to support this claim. First,
Defendant stated that the claim has been pending for over seven years, vet
the passage of time 15 not the test. Second, Defendant stated that there have
been three Notices of Intent to Dismiss. This is the only evidence brought
forward to show egregious conduet by Arrowsmith.

Egregious conduct is shown by a delay that is unexplained or

« 10 -



unreazonable. The extension of time to Answer was a mutual agreement that
implied a delay of prosecution. It was well-known by each party that the
extent of the injury was unclear, and that Arrowsmith potentially needed
more surgeries and rehabilitation, not to mention that there were Canadian
msurance complications., Arrowsmith was under the assumption that due to
the extension agresement, prosecution would be delaved indefinitely, While
Arrowsmith could have maintained better communication with the
Defendant. who was not even represented by counsel until August of 2044,
his conduct i= explainable, not egregious.

In 2008, Justice Konenkamp warned of the punitive nature of 4 1{h)
and the danger that would ensue from a mixture of the two failure to
prosecute statutes, See Eischen, 2008 5.10. 2, 938 744 N.W.2d T8, 800-02
(Komenkamp, ., dissenting). In his Eischen dissent, Justice Ronenkamp
thoughtfully distinguished 16-11-11 and 156-6-41(b). Seeid. He identified
that 15-11-11 was "degigned to allow judges to free their dockets” and that
dismissal under this role is done without prejudice. See 1d. at §29.
Conversely, he referred to 41(h) as a “penalty” and a “harsh remedy to be
nsed only in extreme circumstances,” [d. at §940. 42.

In the present case, particularly where there has been no showing of
any prejudice to the Defendant other than having to respond to the avil
action resulting from his negligence in causing Arrowsmith's injuries, the

lower conrt’s grant of the motion to dismiss was an abuse of diseretion. The

=115



lower court's failure to make any findings of fact, rely on any conclusions of
law, or provide any legal basiz in its dismissal order compounded the legal
error, Considering the mdefmite extension sought and secured by the
Defendant, dismissing Arrowsmith’s claim on the merits is an unjust penalty
that ig not in the best interest of justice, See Swenson v, Sanborn Cowrnly
Farmers Union C8l Co., 1993 5.1 61, 99 20-23, 594 N.W.2d 339, 345 (holding
the lower court abused its discration in granting motion to dismiss for failure
to prosecute, explaining that “[dlismi=ssal is a serious remedy which these
factz do not merit” and that “[u]nder the facts of this case, justice requires
that the action continue”).
NCLUSION

The delay in this case was neither unreasonable nor unexplained. It
was the product of a litigation tactic expressly songht and negotiated by the
Diefendant to advance its own interests, Due to the absence of an Answer and
the Defondant's request for an indefinite delay in the htigation. Defendant
should have been barred from bringing a motien to dismiss for failure o
prosecute.

WHEREFORE, Scott Arrowsmith respectfully requests that this
Honorable Court reverse the judgment below and remand te allow the

Plaintiffs claims to proceed on their merits.

S1B .



Respectfully submitted this 15th day of June, 2025,
JOHNSON, JANKLOW, & ABDALLAH LLC

BY: fa/ Nongld A Parsons, -lr
Ronald A. Parsons, «Jr.
Erin Schoenback Byre
JOHNSON JANELOW & ABDALLAH LLF
101 5. Main Ave, Suite 100
Sioux Falls, SD5T104
(RO5) 338-4304
rondjanklow abdallah.com
erin®@janklowabdallah.com

Attorneys for Appellants
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CERTIFICATE OF COMPLIANCE

In accordance with SDCL 15-26 A-66(0bi(4). 1 cortify that this brief
complies with the requirements set forth in the South Dakota Codified Laws.
This brief was prepared using Microsoft Word, and contains 2 340 words,
excluding the table of contents, table of cases, juriadictional statement, and
certificates of counsel. | have relied on the word and character count of the
word-processing program to prepare this certificate,

Ronald A Parsons, -Ir.
Honald A, Parsons, Jr,

CERTIFICATE OF SERVICE

The undersigned hereby certify that a true and correct copy of the
foregoing BRIEF OF APPELLANT and the APPENDIX weore served

via Ody=gey File and Sorve upon the following:

Cassidy M. Stalley cassidyv@ vsolay .
Brook [, Swier Schloss  brookemswiorlaw eom

Mirhael Hendar=on mikefswier]aw com

on this 15th day of June, 2025,

FRonald A. Parsons -Ir.
Ronald A, Parsons, Jr.
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: SUMMONS Page 1 of 1

STATE OF S0UTH DAKOTA
COUNTY OF MEADE

| RYAN SCOTT ARROWSMITH,
Plainiff,
L
DEVIN M. ODLE,
Diefendant.

e

IN CIRCUIT COURT
FOURTH JUDICIAL CIRCTTT

CIV. 20-
46CIV20-000224
SUMMONS

TO DEFENDANT DEVIN M. ODLE:

You are herchy summoned and required to answer the Complaint of the Plaintiff i the

nhove-enfitled wotion, a copy of which Complaint is hereto atiached and herewith served wpon

wou, &nd o seeve & copy of your answer to the said Complaint within 30 days after the service of

this Summona upon you, exclusive of the day of such service; and if you findl o answer the sadd

Complaint within the time aforesaid, you are notified that judgment by defanlt may be rendared

apainst you as requested in the Complaint together with the costs and disbursements of this

BCtEon.,

Dhated this S day of July, 2020,

2121 W, 63" Place, Suite 200
Sioux Fells, 8D 57108
Telephone: (605) 275-5669
Facsimile: (505) 286-3219
mikeEswistew. com
bmookei@ swicrlaw.com

Attarneys for Plamtiff

Filed: 7/27/2020 3:44 PM CST Meade County, South Dakota 46CIVZ0-000224

- Page 1 -

Filed: 8M5/2025 3:26 PM CST Supreme Court, State of South Dakota #31024

App. 1



COMPLAINT: COMPLAINT Pagae 1 of 4

STATE OF SOUTH DAKOTA ) TN CIRCUTT COURT
COUNTY OF MEADE ;ss FOURTH JUDICIAL CIRCUIT
| RYAN SCOTT ARROWSMITH, I’ CIV. 20-
Plaimift, 46C1V20-000224
L COMPLAINT
DEVIN M. ODLE,
Defendant.

Plaintiff Ryan Scott Ammowsmith {* Amrowsmith™), for his Complaini against Defendant
Devin M. Odle (“Odle™), hereby states end slleges as follows:
THE PARTIES
1. Arrowsmith is an individual residing in Courtenay, British Columbia, Canada.

2 Upon information and belief, Odle 1= individual residing in Meade County, South

JURISDICTION AND VENUE
1. This Court has jurisdiction over the subject matter of this action.
4. This Court has persona] jurisdiction over Odle.
5. Veaue is proper in this Court pursuaat to SDCL 15-5-6 (venue based on residence
of defendant).
GENERAL ALLEGATIONS
f. On or sbout August 11, 2017, Arrowsmith was in $turgis, South Dakota for the
Sturpis Motorcyels Rally.
T: At approximately 10:00 am. on the day in question, Arrowsmith wes driving his
motoreyvele down & stresl in Sturgis, Arowsmith was operating his motorcycle safely and was
obeying all relevant laws and ordinances, inchuding speed Gmits.

Filed: 7/27/2020 3:44 PM CST Meade County, South Dakota 48CIVZ0-000224
= Page 2 -

App. 2



COMPLAINT: COMPLAINT Pagae 2 of 4

8 (dle was opersting his vehicle at the same time and was seeking to exit & parking
lot edjacent o the sireet upon which Arrovmmith was traveling,

9. Without wamning, Odle pulled his vehicle out of the perking lot directly in front of
Amrowsmith's motoreycle,

10.  Asrowsmith stbempted fo &void & collision bul was unsble to do so. As a resull,
Amowsemith's motoreycle collided with Odle's wehicle. As 2 mogqult of the collision, Arrowsmith
was thrown from his metoreyele.

11.  Amowsmith suffered substantial injuries as & result of the collision.

COUNT ONE
Negligence

12.  Arowsmith re-allepes and incorporates by referesce peragraphsa 1 through 11 as
though set forth fully hesein.

13, OMdle owed Amrowsmith & duty of car o operate his vebicle in » safe, reasonable,
amd pentive manmer.

14, Odle breached his duty to Arrowsmmith when he failed to operate his vehicle in
safe, remsonable, and atentive manner and when he failed to exescise due care to avoid colliding
with Artowsmith's motorcycle.

15.  Odle breached hiz duty to Arrowsmith by operating his vehicle in a negligent
manner g0 uthmMiuqumﬁnn, in which Arrowsmith was injured. This accident
was causad solely by the negligence of Odle without any negligence or contribution on the part
of Arrowsmith.

16, Asa direct and proximate result of Odle’s negligence, Arrowamith suffered
serious bodily injuries, pain and suffering, substantial medical expenses, peouninry Joas, and

Filed: 772712020 3:44 PM CST Meade County, South Dakota 46CIVZ0-000224
- Page 3 - App. 3



COMPLAINT : COMPLAINT Page 2 of 4

LOUNT TWO
Negligence Per Se _

7. Amowsmith re-alleges and meorporates by refereace pamgrephs 1 through 16 as
though set fiorth fully herein.

18.  Atall relevant times, Odls owed a dity to comply with all applicable statites,
erdinances, regulations, &nd rules relating to the safe operation. of & motor vebicle in the State of
South Dakota

19.  Odle breached thig duty by fhiling to comply with applicable stetutes, ordinances,
regulations, and rules pertaining to the safs operation of 8 motor vehicle in the State of South
Diakota,

20, Odle’s faibure to comply with applicable statntes, ordinsnoes, regulations, and
rules created the type of collision against which the law was designed {o protect,

21,  Odie’s failure to comply with applicable statutes, srdinances, regulations, and
rules was the dirget and proximate canse of Arrowsmith's injuries and damages and thus
constitules negligence per 38,

DEMAND FOR JURY TRIAL

Arrovsmith demands a trial by jury on all issues so triahle
PRAYER FOR RELIEF

WHEREFORE, Amowsmith respectfnlly requests thet the Court enter judgment against
Odle as follows:

{1}  For Amowsmith's general and special damuges;

{2)  For Amowsmith's costs incurmred in pursuing these claims;

(3)  For pre- and post-judgment interest to the extent powided by law;

{4)  For such other and farther relief as the Court determines to be just, fair, and

proper under the circumstances.

Filed: 7/27/2020 3:44 PM CST Meade County, South Dakota 46CIVZ0-000224
- Fage 4 - App. 4



COMPLAINT: COMPLAINT Page 4 of 4

Dated this 2= dey of July, 2020,

H‘lﬂm wt ] R
Brooke Swier Schloss
2121 W. 63" Place, Suite 200
Siomx Falls, SD¥STLOE
Telephone: (505) 275-5669
Facsimile: (605) 2B6-3219
kel

brooks{@awierlaw.com

Atrorneys for Plaintiff

Filed: 7/27/2020 3:44 PM CST Meade Counly, South Dakota 46CIV20-000224
- Page 5 - App. 3



MOTICE: NOTICE OF APPEARANCE Page 1 of 1

STATE OF SOUTH DAKOTA y N CIRCUTT COURT -
ote]
COUNTY OF MEADE y FOURTH JUDICIAL CIRCUTT
RYAN SCOTT ARROWSMITH, CTV, 20-
Plaiift, .
45C1V20-000224
L NOTICE OF APPEARANCE
DEVIN M. ODLE,
Deferdant.

KOTICE IS HEREBRY GIVEN tht MICHAFEL A, HEKDERSON and BROOKE
SWIER SCHLOSS will be appearing as counsel of recerd for Plaintif Ryun Scott
be served upon the undersigned & attomey for Pleintiff Ryan Scott Amowarmith.

Duied this A day of July, 2020,

SWIER LAW FIRM, PROF. LLC

Michael

Brooke Swier Schloss

2121 W. 63* Place, Suite 200

Siowx Falls, SD 57108

Telephone: (605) 275-5660

Facsimile: (605)286-3219
ko

brooks@swierlaw.com

Atrorneys for Plaireiff

Filed: 7/27/2020 3:44 PM CST Meade County, South Dakota 46CIN20-000224
- Page 6 -

App. 6



SEHERIFF'S RETURN: MEADE COUNTY SHERIFF'E RETURN Page 1 of 1

FOURTH JUDHCIAL CIRCUIT COURT

STATE OF SOUTH DHAKCTA
COUMTY OF MEADE

Plalntit,
- 'u'E -
DEVIN MATTHEW ODLE
Dstendant

A R N Mt M T T B gt

Botum # 15757
Pmcess ® C20-013173
Docket # CIV 20-
Reterency #

48CIV20-000224

MEADE CIOUNTY SHERIFFS RETURMN

1, Quinn Regan Deputy, Shedt of Meade County, 5.0, hereby cenify and retam thal the annexed  Summons;
Complaint; Notice of Appearance cams nbe my hand for service on the 23rd day of Juby, 2020. That | sarved
the same on DEVIN MATTHEW DODLE al 402 8TH ST, STURGES, 50 57785 in Meade County, Stale of South

Dakota on 27th day of Juby, 2020 a: 10:48 AM

item Drisburge To Amouni Owed  Amoamni Paid
Mileage Fes Mesde County Treasiwmed 2.0 0,00
Summons Mpede County Treaswner 5000 50.00
Total Owed S52.00
Toial Paid 50.10
Uncolbectible 50.00
Remaining g52.00
Invoice # IN20-03495
Swier Law Firm
PO BOX 258, Avon 57215
Comments
Date Retumed Tr2TE0
Signed Date O7/27/20
Qunm Regan
Meads County Sheifs Office
1400 Main Stresel
Sturgis, 50 5TTES
Phore: (605) 347-2681
Page 1
Filed: 7/27/2020 3:44 PM CST Meade County, South Dakota 46CINV2Z0-000224
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NOTICE OF INTENT TO DISMISE Page 1 of 1

STATE OF SOUTH DAKOTA N CIRCUIT COURT

)

COUNTY OF MEADE )85 FOURTH JUDICIAL CIRCUIT
} i,
¥

RYAN SCOTT ARROWSMITH ) 46CIVZ0-000224

- ) NOTICE OF INTENT
' ) TO DISMISS ACTION
DEVINOOLE .} .

The Meade County Clerk's records indicate that thare has been no activity of record in this matber for
more than one year. SDCL 15-11-11 permits dismissal of this action uniess a party shows good cause to the
confrary.

Thersfore, it is ordered

1) That the Court will dismiss the above antitled action unless a written objection is filed with the Meaade
County Clerk of Court and served on opposing parties as required by law setting forth good cause to
the contrary, on or before July 22 2024

Dated this 21st day of June, 2024,
j&f John H. Fitzgerald, Circuit Court Judge

ATTEST:
Isf Linda Keszler, Clerk of Courts
by JEST1020G, Clerk/Daputy

AFFIDAMIT OF MAILING

The undersigned hereby cerifies ihal a frue and comect copy of the Nolice of Intent to Dismiss Acticn was served on the
fedlowing by placing & copy In an envelope and depositing the envelope, with sufficient postage, in the Linited S2ates Mail

BROOKE D SWIER PO BOX 256 DEVIN ODLE 402 8TH 5T
SCHLOSS AVON SD 57315 - STURGIS SD 57785

on this 215t day of June, 2024

I Linda Keszler, Clerk of Cours
by JSST10203, Depuly

Page 1 of 1 L5 282
o

Filed on:06/21/2024 Meade County, South Dakola 46CI1V20-000224
- Page 16 - App. 8



OBJECTION: TO WOTICE OF INTENWNT TO DISMISS ACTION Page 1 of 2

STATEOF SOUTH DAEOTA ] IN CIRCUIT COLURT
R
COUNTY OF MEADE ) FOURTH JUDICIAL CIRCUTT
EY AN SCOTT ARROWSEMITH, A6CTN 20-000224
PlamnicfT,

QBRIECTION TO NOTICE OF INTENT
V. TO DISMIS ACTION

DEVIN M. ODLE,

Defendant.

Plaintiff Ryan Scott Arrowsmith, by and through his attorney of record herein, herehy
submits the following as his Objection to Notice of Intent to Dismass Action. Plaintiff objects to
the dismiszal of this action for the following reasons:
1. Bhortly after service of the Summons and Complaint m this matter, the undersigned
counsel was contacted by AAA Insurance (" AAA"), the carner for the Defendant,
2. Al tha time, the undersigned counsel discussed with A4A the fact that PlaintifT s
recovery was ongoing and that Plaintiff was scheduled for an additional surgery
Hecanse Plainfiff's recovery was ongoing, it was difficult at this that time to ascertain
an appropriate valuation of the claim. As such, the undersigned counsel granted AAA
an open extension of ime to obtain counsel and answer the Complaint. That
extension was confirmed by an email from counsel o AL dated Aupgust 20, 2020,
3. Since that time, Plaimtiff has continued to receive medical care for his injuries,
Progress of this matter has been hindered by the fact that Plaintiff reinjured his wrist,
requinng further treatment of the injury. In addition. PlainiifT resides in Canada snd
his medical providers and potential subrogation lienholders are also located in

Canada. This has made the process of obtaining mformation regarding medical

Filed: 6/26/2024 11:57 AM CST Meade County, South Dakota 46CIV20-000224
- Page 17 - App- 9



OBJECTION: TO MOTICE OF INTENT TO DISMISS ACTION Page 2 of 2

trestment and amounts paid by insurance providers more cumberzome than in a
Iypical case.

4. Counsel for Plaintiff has been i touch with AAA to provide updates on Plaintiff™s
ongoing care and 1o assure AAA thal the open extension of time lo answer the
Complamt remains m effect.

5. At one point, Plaintiff appeared to have reached his maximom recovery. Bince then,
unfortunately, Plamiifl has experienced several sethacks with respect 1o his injuries.
As such, counsel for Plaintiff contimues to work on obtaining the relevant subrogation
mformaetion from severnl Canadion providers, as well as negotiafing with those
providers regarding potential compromises of those subrogation claims.

6, Counsel for Plaintitf 13 currently awaiting additional information from the Canadian
providers. In particular, Planiiff has recently been evaluated regarding s disability
and employability prospects and his impainment rating. Cmce this mformation is all in
hand, counsel helieves that Plaintiff will be in a position to potentially finalize
seftlement of thiz matter.

THEREFORE, for the reasons set forth herein, Plaintiff respectfully submits that good

cause exisis for this matter to continue and respectfullv requests that this matter not be dismissed

Dated this 26™ day of June, 2024,

SWIER LAW FIRM, FROT. LLC

of A

Michael A. Henderson
Brooke Swier Schloss
2121 W. 63™ Place, Suite 200
Sioux Falls, SD 37108
Telephone: (605) 275-5669
Fl.-::sir._ﬂi!&:l (603 T86-3219
mikeGswierlaw.com
brocked@swierlaw.com
Attorneys for Plainiifi

]

Filed: 6/26/2024 11:57 AM CST Meade County, South Dakota 48CIV20-000224
- Page 18 - App. 10



HOTICE OF APPEARANCE AND CERTIFICATE OF SERVICE Page 1 of 2

STATE OF SOUTH DAKOTA,: IN CIRCUIT COURT
55
COUNTY OF MEADE £ FOURTH JUDICIAL CIRCUIT COURT
RYAN SCOTT ARROWSMITH, Court File No. 46CIV20-000224
Plamnff,
NOTICE OF APPEARANCE OF
VE. CASSIDY M. STALLEY
DEVIN MATTHEW ODLE,
Defendant.

Please take notice that Cassidy M. Stalley, of Lynn, Jackson, Shults & Lebrun PC,
hereby makes an appearence as attomey for Devin Matthew Odle, Defendant in the
above-entitled action, and requests that copics of all further pleadings, aflidavits or
motions in the above-entitled matter be served upon the undersigned attomey.

Dated Awgust 7, 2024,

LYNN, JACKSON, SHULTZ & LEBRUN PC

By: /s Cassidy M. Sialley
Cassidy M. Stalley

Attomneys [or Defendani
909 5L Joseph St., Suite 800
Rapid City, SD 57701
6E)5-342-2592
cstalleyi@lynnjackson com

Filed: B/7/2024 4:19 PM CST Meade County, South Dakota 48CIV20-000224
- Page 15 -

App. 11



HOTICE OF APPEARANCE AND CERTIFICATE OF SERVICE Page 2 of 2

CERTIFICATE OF SERVICE

| hereby certify that on August 7, 2024, & true and correct copy of the foregoing
Naotice of Appearance of Cassidy M. Stalley was sent to:

Michael A. Henderson

Swier Law Firm, Prof. LLC
2121 W. 63rd Place, Suite 200
Sioux Falls, SD 57108
mikel@swicrlaw.com

Brooks Swier Schloss

Swier Law Firm, Prof, LLC
2121 W. 63rd Place, Suite 200
Sioux Falls, 3D 57108
brooke@swierlaw_ com

bwv Notice of Electronic Filing generated by the Odyssey File & Serve System,

/8" Cassidy M, Stalley
Cassidy M. Stalley

Filed: 8/7/2024 4:19 PM C5T Meade County, South Dakota 46CIVZ0-000224
-~ FPage 20 - App. 12



MOTION TO DISMISS: FOR FAILURE TO FROSECUTE Page 1 of 2

STATE OF SOUTH DAKOTA: IN CIRCUIT COLURT
85
COUNTY OF MEADE : FOURTH JUDICIAL CIRCUIT
RYAN SCOTT ARROWSMITH, Court File No. 46CTV20-0224
Plaintiff,

MOTION TO DISMISS FOR
Vs, FAILURE TO PROSECUTE

DEVIN MATTHEW ODLE,

Defeadant.

Comes now the Defendant, Devin Matthew Odle, and pursuant to SIDCL 15-11-11
and 15-6-4 1{(b) moves this Court for an order dismissing the above-entitled action for
failure to prosecute. This motion is supporied by the accompanying Bref in Support of
Motion to Dismiss for Fallure to Prosecute, the exhibits thereto, and the pleadings on file

in this matter.
Dated November 20, 2024,

LYNN, JACKSON, SHULTZ & LEBRUN PC

By A5 C axsichy M. Stalley
Cassidy M. Stalley
Antomeys for Defendant
909 Si. Joseph St., Suite 300
Rapid City, 8D 37701
605-342-2592
estalley{dllynnjackson com

Filed: 11/20/2024 2:13 PM CST Meade County, South Dakota 48CIN20-000224
- Page 22 - App. 13



MOTION TO DISMIZS: POR FAILURE TO PROSECUTE Page 2 of 2

CERTIFICATE OF SERVICE

I hereby certify that on November 20, 2024, a true and correct copy of the
foregoing Motion to Dismiss for Failure to Prosecute was sent 1o

Michael A. Henderson

Henderson Legal Solutions, Prof. LLC
T05 W. LaCuinta St

Sioux Falls, S 57108

mikej henderson-ls.com

Brooke Swier Schloss
Swier Law Firm, Prof. LLC

2121 W. 63rd Place, Suite 200
Sioux Falls, SD 57108
brooke@ swierlaw com

by Motice of Electronie Filing generated by the Odyssey File & Serve System.

£ ! |
Cassidy M. Stalley

Filed: 11/20/2024 2:13 PM CS5T Meade County, South Dakota 46CIV20-000224
- Page 23 - App. 14



BRIEF: PLAINTIFF'S BRIEF IM OPPOSITION TO DEFEMDANT'S MOTION TO DISMISE FOH FATILUHRE
TO FPROSECUTE Page 1 of 4

STATE OF SOUTH DAKOTA } W CIRCUTT COURT
]
COUMNTY OF MEADE ) FOURTH JUDICIAL CIRCUIT
RY AN SCOTT ARROWSMITH, AGCIVZ20-000224
Plaintiff,
PLAINTIFF'S BRIEF IN OFPOSITION
W. TO DEFENDANT'S MOTION TO
DISMISS FOR FAILURE TO
DEVIM M. ODLE, PROSECUTE
Drefandant.

Plaintiff Ryan Scott Arrowsmith (*Armrowsmith™), by and through his counsel of record,
Michael A, Henderson of Henderson Legal Solutions, Prof LLC, hereby submits the following
as his Brief in Opposition to Defendant*s Motion to Dismiss for Failure to Prosecute.

BACKGROUND

This case was inftiated by service of a Summons and Complaint on Defendant Devin M.
Odle ("Oxdle™) on July 27, 2020. See Affidavit of Michael A. Henderson at §2. On Avgust 20,
2020, counsel for Arrowsmith had a telephone conversation with a claims representative for
(dle's liability insurance carnier, AAA Insurance. See Affidavit of Michael A Henderson at 13,
The claims representative inguired as to the possibality of reselving this matter withoul litigation.
See Affidavit of Michael A. Henderzon at ¥3. Counsel advised the claims representative that
Arrowsmith was expenencing ongomg 1zsues relating to the hand and wrist injuries he auftered
during the underlving motor vehicle accident, and that it was unclear at that time whether he
would need an additional surgery. See Affidavit of Michael A. Henderson al 3. Counsel further
explained that he was not in a position Lo properly evaluate the value of the claim because of the
uncertain nature of future treatment. See Affidavit of Michael A, Henderson at 53, The claims
representative inguired as to whether counsel would be willing 1o grant Odle an extension of

titne to file an Answer to the Complaint so that the matter could be reevaluated when

Filed: 1/2/2025 2:02 PM C5T Meade County, South Dakota 46CIVZ0-000224
- Page 42 - App. 15



ERIEF: FLAINTIFF'S BRIEF IN OPPOSITION TO DEFENDANT'S MOTION TO DISMISS FOR FAILURE
TO PROSECUTE Page 2 of 4

Arrowamith had reached maximem recovery from s mjunes, See Affidavit of Michael A
Henderson at 43 At that point, the parties agreed that counsel would gramt Odle and AAA
Insurance an open-ended and indefinite extension of time to Answer the Complaint. See
Affidavit of Michae] A. Henderson at §3. Counsel subsequently confimmed this agreement via e-
mail. See Affidavit of Michael A. Henderson at 3.

Since then, counsel for Arrowsmith has reaffirmed the agreement to grant Odle and AAA
Inzurames sm open-ended exiension o file an Answer 1o the Complaind on several occasions, See
Affidavit of Michael A. Henderson at 94, Most recently, in July of 2024, counse] reaffirmed this
agreement with a clams representative of AAA Insurance. See Affidavit of Michasl A
Henderson at 4. In addition, in Auguest of 2024, counsel for Arrowsmith had a conversation with
counsel for Odle, Cassidy Stalley, who had just been retained to represent Odle in this matier,
See AlTdavit of Michael A Henderson at 95. Counsel for Arrowsmith once again reaffirmed the
existing agreament to grant Odle an open-ended extension of time 1o file an Answer the
Complaint. See AfTidavit of Michael A. Henderson at 5. That agreement remaing in place today
and consistent with that agrezment, (dle has not filed an answer herein. See Affidavit of Michael
A. Henderzon at 5. Attorney Stalley did file a Metice of Appearance on August 7, 2024, See
Affidavit of Michael A. Henderson al 5. Until the filing of Odle’s Motion to Dismiss for Faihure
o Prosecute, counsel for Arrowsmith was operating under the assumpiion that the agreement for
an open-ended extension of time for Odle 1o file an Answer to the Complaint remains in place
for the benelit of both parties. See Affidavit of Michael A. Henderson ot 8.

ARGUMENT

It is well settled that dismissal for failure to prosecute is an “extreme measure™ that
should be granted only in cases of “unreasonable and uncxplained delay.” Eischen v. Wayne
Township, 2008 8D 2 913, 744 N W 2d TEE, 795, In considening such a modion, the cour nusst
consider all facts and circumstances. Jd at T16, 744 N.W.2d at 796, Odle acknowledges these

2
Filed; 1/2/2025 2:02 PM CST Meade County, South Dakota 48CIV20-000224
- Page 43 - App. 16



ERIEF: PLAINTIFF'S BRIEF IN OPPOSITION TO DEFENDANT'S MOTION TO DISMISS FOR FAILURE
TO PROSECUTE Page 3 of 4

basic lenets, but then goes on to paint a remarkably incomplete pictore of this thiz matter. Tn
particular, Odle completely disregards the most basic and important fact in this maner: the
existence of an agreement granting Odle an open-ended extension to file an Answer to
Arrowsmith’s Complaint. Odle does not and cannol dispute the existence of such an agreement,
bust rather fails 1o even mention the agreement, choosing instead to pretend that the agreement
does not even exist,

Thers is no doubt that the existence of this agreement is of critical importance. The South
Dikota Supreme Court has recognizad that “Courts have held that an agreement extending the
time within which to answer 15 a reflection of the parties intent to defer action in the case and
that dismissal for failure 1o prosecuts is, therefore, precluded.” London v, Adams, 1998 5D 41,
N5 n 3 578 NW.2d 145, 149 n 3 (eitations omifted), The Court went on (o explain that “[t]he
courts conchude that the mutual agreement of the partics for an extension of time to answer
established mutual intent "o ¢xcuse [each| other from dibgence both m answering and taking
defavh. " Id. {quoting Wheeler v. Payless Super Drug Stores, 193 Cal App 3d 1292, 238
Cal Rpir. 85, 889,

Thus. where an existing open-ended extension of time to answer is in place, dismizssal for
failure to prosecute is simply mappropriate. This is fundamental. While Odle suggests that
Arrowsmith has not been diligent becanse he has not served interrogatories, taken depositions, or
otherwise conducted discovery, this suggestion is disingenuous in light of the existence of an
agreement for an extension of time 1o answer, Just as Arrowsmith would not be permitted to take
a default judgment agamst Odle under these circumstances, Odle should not be permitted to
avoid fability in this matter by disregarding an agreement that has benefitted him. If Odle wishes
to terminate the agreement for an extension of time to answer, he may certainly do o0 and

Arrowsmith is prepared to proceed immediately with discovery, But Odle should not be allowed

3

Filed: 1/2/2025 2:02 PMCST Meade County, South Dakota 48CIV20-000224
- Page 44 - App. 17



BRIEF: FLAINTIFF'S BRIEF IN OPROSITION TO DEFENDANT'S MOTION TO DISMIESS FOR FAILURE
TO PROSECUTE Page 4 of 4

to ohiain dismiszal by presenting an incomplete and misleading version of the facts that omits

any mention of such an agreement.

CONCLUSION
For the reasons set forth herein, Amowsmith respectiully requesis that the Court deny
Odle’s motion and award Arrowsmith any recovershle costs associated with defending the same.

Diated this 2™ day of January, 20025,

HENDERSON LEGAL SOLUTIONS, PROF. LLC

[/ Michael A, Henderson
Michael A, Henderson

705 W, LaQuinta 51,

Sioux Falls, SD 57108

Phone: (603) 351-1424
mikef@henderson-ls.com
Artarney for Plainiff

4

Filed: 1/2/2025 2:02 PMCST Meade County, South Dakota 46CIV20-000224
- Page 45 - App. 18



AFFIDAVIT: OF MICHAEL A. HENDERSON Page 1 of 3

STATE QF SOUTH DAKDOTA ) IN CIRCUIT COURT
R
COUNTY OF MEADE ] FOURTH JUDICIAL CIRCULT
RYAM SCOTT ARROWSMITH, 4HCTW20-000224
Plaimilff,
AFFIDAYTIT OF
v MICHAEL A HENDERSON
DEVIMN M, ODLE,
Defendant.

STATE OF SOUTH DAKOTA ]
COUNTY OF MINNEHAHA ]-S-S

Michael A, Henderson, being first duly swom on oath, hereby states as follows;

I I am the attorney for Plaintiff Byan Scott Acrowsmith {“Aoowsmith™) in this
matter, T have personal knowledge of the matiers contained in this AfMedavit unless otherwise
qualified.

2 This cose was initiated by service of a Summons amd Coanplaing an Defemdant
Devin M. Odle ("Odle™) on July 27, 2020

3 On August 20, 2020, 1 had a telephone conversation with a claims reprosentative
for Odles liability insurance carries, AAA Insurance, My nofes indicale that the name of the
claims representative at the time was Chanda, Chanda inquired a5 to the possihility of resolving
this matter without litigation, T explained to Chanda that Arrowsmith was experiencing oagoing
issies relating 1o the hand and wrist injuries he suffered during the underlying motor vehicle
accident, and that it was unclear af that tirme whether he woulbd need on additional sorgery. |
Further explained that I was not in a posstion 1o propecly evaluate the valus of the claim because

of the uncertain nature of futore treatment. Chanda inguired whether T wonld be willing to grant

Odle an extension of time 1o file an Answer to the Complaing so that the matter could be

Filed: 1/2/2025 2:03 PM C5T Meade County, South Dakota 46CIV2Z0-000224
- Page 46 - App. 19



AFFIDAVIT: OF MICHAEL A. HENDERSON Page 2 of 3

reevaluated when Areowsmith had reached maxirmom recovery from bis injunes, We apreed that
I'would grant Odle and AAA Insurance an open-ended and indefinite extension of time 10
Answer the Complaint. T subsequent]y confirmed this agresment via e-mail,

q. Since then, I have reaffirmedd the agreament to grant Odle and AAA Insurance an
open-ended extension 10 file an Answer o the Complaint on several occnsions, Most recently, in
Tuly of 2024, 1 reaffirmed this agreement with a claims representative of AAA Insurance.

5 Dn August |, 2124, 1 received an email from Cassidy Stalley, who advised that
she had been retpined to represent Chle in this matier. Atborney Stalley and 1 had a subseguent
conversation in which I once again reaffirmed the existing agreement to grant Ocdle an open-
ended extension of time to file sn Answer the Complaint. That agreement remains in place loday
and consistent with that agreement, Odle has nol filed an answer hereln, Allormey Statley did file
a Notice of Appearance on August 7, 2024,

6. Since initiation of this action, Arvowsmith has experienced numerous scibacks
and issees relating 1o his njuries, This includes oumercos instances in which Arrowsmith
ageravated or reinjured his hand/wrist, including a significant work-related reinjory, This has
resolied in ongoing efforts by medical providers to treat Arowsmith's injurics through injections
and therapy, ns well as forrher consideration of the necessity of additional surgeries, At one
poind, Amrowsmith soffered a significant infection relating to the injection treatments he received,
There have also been ongoing artempes to cralt proper sccommaodations to allow Arowsmith
return o work, Despite his repented efforlz to return to work, as of July 2024, this had
cuilminated in administradive procesdings in Arrowsmith's home country of Canada regarding
Arrowsmith’s employahility.

Ee Artowamith’s ongoing medical issues have also caused significant difficuolties in
the form of coverage disputes between Arowsmith's primary health coverage, disability

inswrance, and worker's compensation insurance. Becauss of these disputes and the vaostly

Filed: 1/2/2026 2:03 PM CST Meade County, South Dakota 46CIV20-000224
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AFFIDAVIT: OF MICHREL A. HEMDERSOM Page 3 of 3

different landscape of insurance coverage in Canada, this has led to challenges conceming the
reimbucsement and subrogaiion interesis claimed by these carriers.

£ Until the filing of Odle™s Motion to Dismiss for Failure to Prosecuts, [ was
operating under the assumplion that the agreement for an opén-ended extension of lime for Odie
to file an Answer to the Complaint remains in place for the benefit of both partics. Ifi.;.}dl-l: and
his representation wishes to now terminate this agreement and file an Answer, [ am prepared-io
move forward immediately with disoovery and a acheduling ornder,

il
Dated this &~ day of January, 2025,
Michael A. Henderson

th :[ and sworn 1o befone me

d-n_',l of Janunary, 2025. . GLINRONESA DOUGLAS
MNOTARY PUBLIC BEAL
ﬂﬁmﬂﬂm DAKOTA

Motary Fublic - State of South I.'.'ukum

My Commission Expires: _fhpe) _ 246%y, 1o

Filed: 1/2/2026 2:03 PM CST Meade County, South Dakota 48CIV20-000224
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ORDER: GRAMTING DEFENDANT 'S MOTION TO DISMISE FOR FAILURE TO PROSECUTE Page 1 of 1

STATE OF SOUTH DAKOTA N CIRCUIT COURT
88
COUNTY OF MEADE : FOURTH JUDICIAL CIRCUIT
RYAN SCOTT ARROWSMITH, Court File No. 46CIV20-000224
Plaintiff,
ORDER GRANTING
Vs, DEFENDANT'S MOTION TO
DISMISS FOR FAILURE TO
DEVIN MATTHEW ODLE, PROSECUTE
Diefendant.

This matter having come on for heanng on Thursday, January 9, 2023, before the
Henorable John H. Fitzgerald on Defendant’s Motion to [ismiss for Failure to Prosecute
under SDCL 15-11-11 and SDCL 15-6-4 1(b} and the Plaintiff appearing by and through
his attorney of record, Michael Henderson of Henderson Legal Solutions, Prof. LLC; and
the Defendant appeaning by and through his attomey of record, Cassidy M, Stalley of
Lynn, Jackson, Shultz & Lebrun, P.C.; and the Court having reviewed the records and
files herein, having heard and considered the arguments of counsel, now it 1s hereby:

ORDERED that Defendant’s Motion to Dismiss for Fallure to Prosecute against
Plaintiff pursuant to SDCL 15-11-11 and SDCL 15-6-41(b) is GRANTELD: it is further

ORDERED that PlaintifTs Complaint, as it relates to Defendant, 15 dismissed,

with prejudice.

1/16/2025 B:36:18 AM
BY THE COURT:

Honorable :
Circuit Court Judge

Flled on:01/16/2025 Meade County, South Dakota 46C1V20-000224
- Page 55 - App- 22



OBJECTION: PLAINTIFF'S OBJECTION TO PROPOSED JUDGMENT Page 1 of 1

STATE OF SOUTH DAKOTA ) [N CIRCUIT COURT
it
COUNTY OF MEADE ) FOURTH JUDICIAL CIRCUIT
RY AN SCOTT ARROWSEMITH, ARCTV 20000224
PlaintifT,

PLAINTIFF'S OBIECTION TO
V. PROPOSED JUDGMENT

DEVIN M. ODLE,
Defendant.

Plamtiff Ryan Scott Arrowsmith (~Arrowsmith”), by and through his counsel of record,
Michael A. Henderson of Henderson Legal Sclutions, Prof. LLC, hereby objects to the Proposed
Judgment submitted by Defendant herein, Plaimtiff has not objection to the form of the Proposed
Judgment bt objects to the substance of the Proposed Judgment based upon the arguments
submitted in Plaintiff™s Brief in Opposition to Defendant’s Motion to Dismiss for Lack of
Prosecution and the arguments made at the hearing in this matter,

Dated this 227 day of January, 2025

HENDERSON LEGAL SOLUTIONS, PROF. LLC

P
Michael A, Henderson
705 W. LaQuinta St
Stoux Falls, 8 537103
Phone: (605) 351-1424
mikedhenderson-1s. com
Attarney for Plainnfi

1

Filed: 1/22/2025 9:59 AM CST Meade County, South Dakota 46CIVZ0-000224
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IN THE SUPREME COURT
OF THE
STATE OF SOUTH DAKOTA

APPEAL NO. 31024

RYAN ARROWSMITH,
Petitioner and Appellant,

Vs,

DEVIN ODLE,
Respondent and Appellee,

ON APPEAL FROM THE CIRCUIT COURT
FOURTH JUDICIAL CIRCUIT
MEADE COUNTY, SOUTH DAKOTA

The Honorable John H. Fitzgerald
Circuit Court Judge

APPELLEE'S BRIEF
RONALDY A PARSONS, JR. CASSIDY M, STALLEY
ERIN BCHOENBECK BYRE NOONEY & SOLAY, LLP
JOHNSON JANKLOW & ABDALLAH LLP 326 Fownders Park Dr.;
101 8. Main Aven., Suite 100 PO Box 8030
Sioux Falls, 8D 57 104 Kapid City, 8D 537709
(605) 338-1304 {603) 721-3816
roni@janklowabdallah.com cassidviinooneysolay.com
erinf@janklowabdallah.com Attorney for Defendant and
Atftorneys for Plaintiff and Appellant, Appellee, Devin Cdle

Ryan Arrowsmith
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PRELIMINARY STATEMENT

This brief is in response to Plaintiff BEyan Arrowsmith's Appellant
Brief. Plaintiff-Appellant will be referred o as “Arrowsmith.” Defendant-
Appelles, Devon Odle, will be referred to as *Odle.” Keterence to the
record shall be designated as “SE," lollowed by the appropriate page
number. Keference to Armowsmith's Appellant Brief will be referred to as
“Arrowsmith Br.,” followed by the appropriate page o ber.

JURISDICTIONAL STATEMENT

Arrowsmith appeals from the Order Granting Defendant's Maotion
to Dismiss for Faihire to Prosecite. Notice of Entry was served February
o, 2025, BR 57. QOdle agrees that the Motice of Appeal was timely filed,
that this Court has jurisdiction, and the Order is appealable under SDCL
15-26A-3.

STATEMENT OF THE ISSUES

L Whether the circult court abused its discretion in granting
Odle's Motion to Dismiss for Failure to Prosecute.

The circult court granted Odle’s Motion to Dismiss lor Failure to
Prosecute pursuant to SDCL 15-11-11 and SDCL 15-6-41(h}.

Duncan v. Pennington Cty. Hous, Auth., 382 N.W.2d 4235 (3.D.
1986)

Swenson v, Sanbon Cnty. Farmers Union O Co., 1999 8.D. 61,
294 N.W.2d 349

Anrett v. Am. Honda Motor Co., 1996 8.D. 58, 318 N.W.2d 798.

White Eagle 1. City of Fort Pierre, 2002 8.D. 68, 047 N.W.2d 716



II. Whether Arrowsmith waived his right to assert good cause or
lack of egregious conduct by failing to raise the issue below.

This issue was not addressed by the circuit court.

Action Mech., Inc. v. Deadwood Historic Pres. Comm'n, 2002 8.D.
121, 652 N.W.2d 742

Osdoba v. Kelley-Osdoba, 2018 8.1, 43, § 23, 913 N.W.2d 496,
203

This civil ease was brought in the Fourth Judicial Circuit, Meade
County, State of South Dakota, the Honorable John H. Fitzgerald
presiding. Odle moved to dismiss for failure to prosecute on November
20, 2024, B8R 22. A hearing on the motion was held on January 9, 2025,
SR 21. After having reviewed the record and heard argument of connsel,
the Circuit Court granted Odle’s Motion to Dismiss. 8R 535; 92-93,

STATEMENT OF THE FACTS

This case arises from a motor vehicle accident that ocourred on
Aunguast 11, 2017, In 8turgis, Meade County, South Dakota. 8K 2.
Arrowsmith alleged that Odle pulled out in front of him while he was
riding his motoreyele, and he was unable 1o avoid the collision, resalting
in personal injuries. 8E 3.

On July 27, 2020, just days before the statute of limitations
expired, Arrowsmith filed and served a Bummons and Complaint against
Oidle, alleging negligence and neglipence per se arising from the August

11, 2017 pocident. SR 1-7.



Orn August 20, 2020, Arrowsmith's attorney and a representative of
Ddle’s liability insurer carrier had a telephone conversation. 3R 446, 13,
During that eall, the carrier inguired into “the possibility of resolving the
matter without litigation™ — an Inquiry that, in context, signaled an
invitation for an early settlement demand. SE 46, §3. Indeed,
Arrowsmith's attomey responded that *he was not a position o properly
evaluate the value of the claim because of the uneertain nature of future
treatment,” and indicated the matter would need to be reevaluated once
Arrowsmith reached maximum medical improvement. SR 46, §3.

Based on that representation - that Arrowsmith’s counsel needed
more time o develop his case = the parties agreed (o aAn open extension
of time for Odle to file an answer. 5K 46-47, §3. Contrary to
Arrowsmith's contention on appeal, this extension was not for Odle’s sole
benefit, amd was certainly not to “inherently™ delay prosecution
indefinitely; it was to give Arrowsmith's counsel time to obtain records,
evaluate the case, and prepare a demand, in order to pursue early
informal resolution. Sk 46, 13; see alse Arrowsmith Br. at 8.

But that demand never came. Arcd while waiting for Arrowsmith's
counsel 1o obtain the information he claimed was needed, the cireait
court issued three Notices of [ntent to Dismiss Action in 2021, 2022, and
in 2024, 8K 8, 11, 16. Each time, Arrowsmith objected, repeating
nearly identical promises that counsel would soon be in a position to

proceed. SR 9-10, 12-14, 17-18.
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These objections echoed the original representation to Odle's
carrier in 2020: that counsel was not yvet in a position to properly
evaluate the case due o the uncertain nature of future treatment and
the need to await maximum medical improvement, but that *once this
information is all in hamd, counsel believes that Plaintil will be in a
position o discuss potential settlement[.]" S8R 9, 12; 10, 95; 12, 12; 13,
15; 17, 912; 18, 6. Notably, none of the objections included any evidence
supporting the continued excuses, delays, or claimed efforts. /. And
despite repeated assurances — both to the circuit court and carrier -
Arrowsmith failed to take any substantive steps o prosecite this case. It
remains today exactly where it was in August 2020,

STANDARD OF REVIEW

The Court “ordinarily . . . will not intertere with the trial court’s
rilings on a motion o dismiss for failure to prosecute.™ Duncan v,
Pennington Cty. Hows. Auth., 382 N.W.2d 425, 426 (8.D. 1986) (citation
omitted). However, “in reviewing the gmnt or denial of such a maotion,
the Cowrt's inguiry is whether the circuit court abused its discretion
when acting thereon.” fd. “An abuse of discretion has been defined by
this Court as a decision which 18 not justified by, and clearly against
reason and evidence.” Dakota Cheese v. Taylor, 525 N.W.2d 713, 715
(3.0, 1993) [citation omitted). It “is a fundamental error of judgment, a
choice outside the range of permissible choices, a decision, which, on full

consideration, 1% arbitrary or unreasonable.™ Olsen v. Huron Reg'l Med.



Cir, Inc,, 2025 8.1, 34, 1 18 [citation omitted), This Court will not
reverse a decision if "[it] belicve|s] a judicial mind, in view of the law and
the circumstances, could reasonably have reached that conclusion.”
Dakota Cheese v. Taylor, 525 NNW.2d 713, 715 (8.D. 1995) [citation
omnitted).

ARGUMENT

In Bouth Dakota, “the circuit court’s power to dismiss an action for
lack of prosecution is unquestioned.” Duncan, 382 N.W.2d 425, 426-27
(8.0, 1986); Dakota Cheese, 525 N.W.2d at 715. This power is generally
founded upon *an inherent power governed not by rle or statte but by
the control necessarily vested in courts o manage their own affairs so as
to achieve the orderly and expeditious disposition of cases.* Chicago &
N.W. Ry. Co.. v. Bradbury, 80 5D. 610, 612, 129 N W.2d 540, 542
(1964 [citation omitted) (cleaned up).

In addition to this inhement authority, citcuit courts also posscss
statutory authority under bhoth 8DCL 15-11-11 and SDCL 15-6-41(h)
(Eule 41(b)) o dismiss for lack of prosecution. The Cowrt recently
clarificd that “despite similar subject matter and overlapping
considerations, the two rules are distinet.™ Olson, 2025 8.D. 34 §20.

The Court explained, *8DCL 15-11-11 is meant to operate as a
clerical tool that helps a court to clear its docket after a quota of
inactivity is met.” fd at 421 ([citation omitted), By comparison, “KEule
41(b) is a tool for sanctioning a party for delay or disobedience in the

3



processing of a case.” Id at 22 [citation omitted).

Given its function as a sanctioning tool, Bule 41{b) carries the
severe consequence of dismissal with prejudice, an outcome the Court
has emphasized *should only be nsed when there is an unreasonable
and unexplained delay.” fd. (citation omitted). “An unreasonable and
unexplained delay has been defined as an omission o do something
which the party might do and might reasonably be expected o do
towards vindication or enforcement of his rights.” White Eagle v. City of
Fort Pierre, 2002 3.0, 68, § 4, 647 N.W.2d 716, 718 (internal citation
omitted].

The Court has further explained that under Eule 4 1{b), *the mere
passage of time is not the test . ., but whether, under all the facts and
circumstances of the particular case, the plaintiff is chargeable with want
of due diligence in failing to pmoceed with reasonable promptitude.” Opp
v Niewwsma, 458 NW.2d 352, 356 (8.D. 1990] (citation omitted); see
also Olson, 2025 8.1, 34, 122.

Underlying all of these rules, however, is the lindamental
principle that “the plaintfl has the burden” to move the case forwand,
Sirenson v, Sanborn Onty, Farmers Union Oif Co., 1999 8.0, 61, 110, 394
N.W.2d 339, 343 (citation omitted). *The defendant need only meet the
plaintiflf step by step.” . {quotation omitted). As this Court explained in

Sehivarizie



It is true that the defendant may bring about a trial of the

case, but he is under no legal duty to do so. His presence in

the case is involuntary, and his attitude toward it is guite

different from that of the plaintff;, he is put to a defense only,

and can be charged with no neglect for failing to do more

than meet the plaintff step by step].|
429 NW.2d at 71 (5.D. 1988).

In this case, the circuit court properly considered all the facts and
circumstances and properly dismissed Armowsmith's case for failing o
advance it, even minmally,

L. ODLE DID NOT REQUEST AN EXTENSION TO DELAY THE
CASE INDEFINETLY, JUSTIFYING ARROWSMITH'S MULTI-
YEAR DELAY IN PROSECUTION
Arrowsmith claims - for the first time on appeal - that Odle did not

meet Arrowsmith “step by step.” Arrowsmith Br. at 7. He further

contends that “it was understood and apgreed that, due to the extension
agrecment, prosecution would inherently be delayed at Defendant’s

specific request.” Arrowsmith Br. at 8. This account mischaracterizes
the extension and, more importantly, attempts to deflect attention from

Arrowsmith's own burden to prosecute the case. As the plaintiff, it was

Arrowsmith's burden to move the case forward. Swenson, 1999 5. 61,

110, 594 N.W.2d at 343. Odle had no duty to initiate — only meet

Arrowsmith step by step — and he did so. /d Arrowsmith's attempt to

shift blame onto Odle finds no suppert in the record and cannot excuse

Arrowsmith's vears of total inaction.

To be sure, Odle never understood or agreed that an extension of

time to answer would serve as a license for vears of prosecutorial
7



inaction by Arrowsmith. Nor was the extension simply granted o allow
Ddle to file an answer, a procedural step that is straightforwan and
requires no special accommaodation. Eather, the record makes clear that
the extension was granted as a practical accommodation to Arrowsmith —
specifically so his counsel could obtain medical records, assess the
claim, and perhaps resolve it ar its inception. 8F 46, 43. It was never
intended o “inherently” create, let alone justify, an indefinite
postponcment of prosccution or to absolve Armowsmith of his duty to
move this case forward. Indeed, Arrowsmith has never explained lww
this extension to Odle *precluded any other actvity designed o move the
case o completion.” Annett v. Am. Honda Motor Co., 1996 5.D. 58, § 27,
o8 N.W.2d 798, 804,

iven if one wore to accept Arrowsmith's theory, such a ationale
might carry some weight if Arrowsmith had taken meaningful steps to
advance the case, specifically the steps he previously promised to take.
LaPlante v. GGNSC Madison, S Dakota, LLC, 2020 8.D. 13 418, 941
MW 2d 223, 229 But he admitied]ly did nothing. Arvowsmith Br, at 9.
The case remains in the exact saane posture as when the extension was
first granted in 2020, No demand has been made. No medical records or
bills have been exchanged. No evidence of damages has been submitted.
The only filings from Arrowsmith are unsupported objections to = 1ot
one, but three - notices of dismissal. There is no verifiable record

activity, only repeated, unfulfilled assurances from Arrowsmith that he

.



will soon be able to move the case forward., White Eagle, 2002 8.1D, 638,
18, 647 N.W.2d at 719.

Crdle has met Arrowsmith step by step. But Odle has been waiting
nearly five vears for Arrowsmith to take a single step torward. There is
and has heen no step for Odle to take, To be clear, it is Arrowsmith’s
inaction — not the extension to answer — that has stalled the case for
vears, As the Court has made clear, “it is unquestionably the plaintif™s
duty to ensure that the case proceeds; this duty should not be placed on
the defendant.™ Id., at <.

Nonetheless, Arrowsmith attempis to excuse his prolonged inaction
by relving on Chicagoe & N. W.E. Co. v. Bradbury, claiming under the
Court's controlling precedent that dismissal for lack of prosccution is
inappropriate when the defendant requests the delay, Arrowsmith Br, at
11 (citing Bradbury, 80 8.D. 610, 129 N.W.2d, 540, 542 (1964).
However, Bradbury does not support his position and was neither cited
nor argued below, B8R 42-45, Because Artowsmith raises it for the first
time on appeal, it is generally forfeited.  State o Olson-Lame, 2001 .70,
21, 9 6, 624 NW.2d 833, 834 (citation omitted) (*Generally, this Court
will not address 1ssues raised for the first time on appeal and not
presented to the trial court.”). Ewven if considered, Arrowsmith's reading
of Bradbury overly narrowly and overlooks keyv aspects of the Court’s

reasoling.



In Bradbury, the defendant requested a delay, pending a miling of
the Interstate Commerce Comimission, which was expected to be decisive.
129 N.W.2d at 5341. Eight years later, the plaintifl learned the ruling was
untavorable to the defendant and contacted the detendant to supggest
settlement or trial. Id The parties then actively negotiated for three
vears. Il at 542 After the case was set for trial, the defendant moved 1o
dismiss for lack of prosecution. id, The motion was granted. fd

O appeal, the Court acknowledged that the case had long been
delaved, but found that the “defendant either requested or acquiesced™ in
the delay and conceded it served his interest fd at 542. The Court
conclhaded “under the circumstances it would be inequitable o allow the
party accommaodated to charge the other with lack of due diligenoe
during such period ™

But —and this is what Arrowsmith fails to acknowledge — the Court
did not stop there. It emphasized that once the basis for delay resolved,
the plaintff resumed prosecution - engaging in settement negotiations,
preparing a stipulated record, and successially moving to set the case for
trial. The Court noted this comduct “removed any presumption of
abandonment.” fd Considering the entirety of the circumstances, the
Court held “a dismissal was not warranted and plaintiff should have its
day in court.® Id.

This case is markedly different. Unlike in Bradbury, Odle did not

request an extension to delay prosecution or stall litigation, The

10



cxtension was granted as a courtesy, in large part, to Arrowsmith so that
his counsel could gather medical records, evaluate the claim, and
potentially pursue early resolution. Moreover, in stark contrast to the
plaintiff in Bradbury who actively prosecuted the case once the basis for
delay resolved, here, that basis never resolved becanse Armowsmith has
never acted. He has made no demand, disclosed no evidenee, nor took a
single step to move the case forward, despite receiving three notices of
intent to dismiss. The case remains frozen in the same posture it
occupied when the extension was first granted five vears ago. The
“presumption ol abandonment” is not rebutted here; it is confirmed -
which is why, after the third notice of dismissal, Odle moved 1o dismiss
for failure to prosccute. This case is not Bradbury.

Likewise, this case is not London v, Adams, 1998 3., 41, 578
N.W.2d 145, 149, a case Arrowsmith relied on below but has now
abandoned on appeal, presumably because it, too, underscores the
weakness of his position. See 8K 44; see also SR 50-51. In London, the
Court reversed a dismissal for lack of prosecution because, despite an
open extension o answer, the recond showed “extensive” file activity and
meaningfil efforts by the plaintfl to actively move the case toward
resolution. & 9 1, 6, 9, 14-16. On appeal, the Cowrt detailed the
“extensive” and “substantial® work undertaken by the plaintiff to move
the case forward despite the extension, including plaintifi®s counsel

providing medical records, submitting documents related to plaintiffs

11



lost income, and attempting to arrange mediation. Id. 9914-16. Given
that record, the Court concluded dismissal was an abuse of discretion
and described it as “unconscionable™ under the circumstances. fd. §14.

Unlike the plaintiffs in Bradbury and London, who took meaningiul
steps (o advanece their cases despifte extensions to file answers,
Arrowsmith did nothing. The Cowrt has repeatedly made clear, a
defendant need ondy “mect the plainf step by step.” Schwartzle, 429
NW.2d at T1. Odle has done just that. He has waited nearly five vears
for Arrowsmith to follow through on the very action he identified as
necessary to evaluate the claim. Odle reasonably expected Arrowsmith
to act and did not push the case forward because the bunden did not lie
with him.

In view of the law and the circumstances of this particular case,
the circuit court’s decision was plainly justified, Dismissal for failure to
prosecute “should be granted when, after considering all the facts and
cirmmmstances of the particular case, the plaintifl can be charged with
lack of due diligence in failing 1o proceed with reasonable promptitude.”
Dakota Cheese, 325 NW.2d at 716, “Permitting a case 1o remain idle for
vears without a single confirmable activity demonstrates a lack of
diligence™ and the extension to file an answer cannot be used to justify a
multi-vear delay in prosecution. White Eagle, 2002 3.D. 68, Y 11, 647

N.W.2d at 720.

12



II. ARROWSMITH WAIVED HIS RIGHT TO ASSERT GOOD CAUSE

OR LACK OF EGREGIOUS CONDUCT BY FAILING TO RAISE

THE ISSUE BELOW

When Arrowsmith responded to Cdle's Motion to Dismiss for
Failure to Prosecute, the only argument he advanced was that dismissal
for failure to prosecute was inappropriate based on the parties” agrecd
upan extension of time to answer. 8K 42-45. Avrowsimith did not
address, let alone cite, to either SDCL 15-11-11 or SDCL 15-6-41(h).
However, Arrowsmith now asserts that the circait court committed legal
error and abused its discretion in dismissing under 8DCL 15-11-11 aml
SDCL 15-6-941{b). Arrowsmith Br. at 9-12. These arguments were not
preserved for appeal and are waived.

As the Court is well aware, ®lajn issue not raised at the trial court
level cannot be raised for the first time on appeal.” Action Mech., Inc. v
Deadwood Historic Pres, Commn, 2002 S.D, 121, § 50, 652 N.W,2d 742,
755 [citation omitted). An "appellant must affirmatively establish a
record on appeal that shows the existence of error. He or she must show
that the trial conrt was given an opportunity 1o correct the grievance he
or she complains about on appeal.” Husky Sprop Sene., ne v Patzer,
471 N.W.2d 146, 153-34 [8.10. 1991) (citation omitted). “Objections must
be made to the trial court to allow it to cormect its mistakes.” Id. at 154
(3.0, 1991) (citation omitted). “An objection must be sufficiently specitic

to put the circnit court on notice of the alleged error so it has the

13



opportunity to correct it.” Osdoba v. Kelley-Osdoba, 2018 8.1, 43, 23,
913 N.W.2d 496, 503 (citation omitted),

Faising a legal argument for the first time in an appellate

brief limits the opposing party’s ability to respond. Had the

issue been specifically raised below, “the parties would have

had an oppertunity to consider whether additional evidence

was needed to decide the issue and certainly would have had

an opportunity to bref the issue for the trial court's

consideration.”

Gabriel v, Bauman, 2014 5.0, 30, 9 23, 847 N.W.2d 537, 544 [citing Hall
v. State ex rel_S Dakota Dep't of Transp., 2006 8D, 24,9 12, 712
N.W.2d 22, 27 [collecting cases)). See also 5.D. Bd. of Nursing v. Jones,
1997 5.D. 78, § 253, 566 N.W.2d 142 [*Having failed to make an
argument regarding excessive bhond during the hearing, in her motion for
reconsideration, or at any time during the proceedings, the issue is
desmed waived. ™).

The settled record confirms that Arrowsmith never argued that the
extension agreement established good cause under SDCL 15-11-11, nor
that it negated his egregious conduct under SDCL 15-6-41(h). See SR
42-45, 56, 85-90, While Arrowsmith filed an Objection to Proposed
Judgment, that objection merely referved back to the arguments
sutbmitted in his brief and those made at the hearing. SE 56. Asa
result, Odle was denied the opportunity to assess whether additional

evidence or briefing was necessary. More importantly, the circuit court

was denied the opportunity to correct itsell = though, notably, there was
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no crror to correct. These theories appear for the first time on appeal
and are deemed waived under the Court’s well-established precedent.

A. THE EXTENSION IS NOT GOOD CAUSE FOR INACTIVITY
UNDER SDCL 15-11-11

Even if Arrowsmith had raised this good caunse issue below - he did
not = he has not shown how the extension *“justifiably resalis in delays in
prosecution® and constitutes good cause under SDCL 15-11-11.
Arrowsmith Br. at 10 {citing S8DCL 15-11-11). Certainly there was a
written agreement between the parties, but Odle never undersiood the
extension to answer as blanket permission for Arrowsmith to entirely
ignore his responsibility to move the case forwand.

¥ood] canse requires “contact with the opposing party and some
form of execusable conduct or happening other than negligence or
inattention.™ White Eagle, 2002 5.0, 68, 911, 647 N.W.2d 716, 720
jcitation omitted). *This good cause provision allows the court to
evaluate the time frame of inactivity in light of the circumstances
surrounding the case.” Annetf, 1996 8.1, 58, § 22, 548 N W.2d at 804
fem phasis added) (cleaned up).

Here, Arrowsmith argues that that the “indefinite extension
agreement between the partics to wait for maximum recovery
information™ is “written evidence justifving delay.” Arrowsmith Br. at 10,
This position in untenable. How does an indefinite extension justify five

vears of complete inaction?
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Even if Arrowsmith was still treating, why were medical records or
bills not provided to Gdle as they were received? Why was discovery
never initiated? Why was no demand ever made? As outlined in his
attidavit, Arrowsmith’s connsel clearly had information about
Arrowsmith's injuries, treatment, sethacks, damages, and even an
administrative hearing. Yet no docaments or correspondence was ever
provided.

And if counsel was truly attempting to move the case forward, onec
wollld reasonably expect the affidavit to include specific details — dates,
times, communications, or other concrete efforts - to show that progress
was being made. Yet the afMidavit, like the prior objections to the three
notices of intent to dismiss, is completely devoid of the factual support
necessary to establish actual diligence, let alone verifiable proof of any
activity., See LaFlante, 2020 3.13. 13, 7 18, 941 N.W.2d at 229, That
absence speaks volumes.

Moreover, Arrowsmith still fails to explain how the extension
“prechoded” him providing this information, evaluating his case, or
otherwise advancing the case., Annett, 1996 5.0, 38, 427, 093 N.W.2d at
BO4,

Arrowsmith's reliance on the extension as justification for vears of
complete inactivity cannot reasonably constitute “good cause™ o excuse
such a delay. The circunit court correctly found that Arrowsmith failed to

prosccute his case and offered no legally sufficient reason for the delay.
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Considering all the facts and circumstances of this case, Arrowsmith is
plainly “charge[able] with lack of due diligence in failing to proceed with
reasonable promptitude.” Dakoto Cheese, 525 N.W.2d at 716 (citation
omitted). The extension is not good cause to excuse Arrowsmith's
prolonged inactivity,

BE. ARROWSMITH'S CONDUCT IS EGREGIOUS,
UNREASONABLE, AND UNEXPLAINED

As noted above, Arrowsinith never cited nor argued Eule 4 1(h) and
that issue is thus waived. Action Mech., Inc., 2002 8.D. 121, Y 50, 652
N.W.2d at 7553. But even if Arrowsmith had raised it below, he did not,
Arrowsmith has further failed to cite any legal authority supporting his
claim that his conduct was “explainable, not egregions,™ as required by
SDCL 153-26A-60(6), Arrowsmith Br, at 11. This issue is waived for this
additional reason. Annett, 1996 8.1, 58, 9 22, 548 N.W.2d at 804,

More importantly, nnder this Court’s guiding precedent:
Arrowsmith’s conduct squarely meets the definition of egregious delay.
As stated in White Eagle, *here, there has been an omission to do
something which the party might do and might reasonably be expected 1o
do towards vindication or enforcement of his rights, which is the very
definition of unreasonable, unexplained delay.” 2002 8.0, 68, § 4, 647
N.W.2d at T18; see also Olson, 2025 5.D. 34, §3<.

As argued ad nanseum above, Arrowsmith took no meaningfl

steps to advance his case for years andd has offered no explanation for

17



how the extension prechuded him from taking any meaningful steps to
move the case forward., In 2020, Arrowsmith stated that he neoded to
obtain medical records and bills to evaluate the case, vet to this day no
medical records or bills have been provided, or perhaps even obtained.
Omne would reasonably expect that step to have been taken long ago =
especially after multiple inactivity warnings from the cirewit court.
Indecd, the circuit court pointedly observed:

[1}f this is [the] third time around that the court has sent you

notices, didn't vou think it would have been important to

then send out some discovery requests intervening, or like

interrogatories, or take somebody’s deposition because three

times you've been notified by the court that somebody

administratively is sayving that there’s no action in this case?
8k 90, See Olson, 2025 8.1, 34, 990 [identifying this as a factor to
consider under Rule 41(bj).

Arrowsmith's contention that the agreed extension justified an
indefinite postponement of prosecution is not only unsupported by law
but also fundamentally unreasonable. Were this Court to accept that
position, it would effectively allow a plaintff 1o indefinitely stall litigation
without consequence, defeating the very purpose of procedural males
designed to ensure timely resolution of cases. Such a result would be
unfair to defendants and contrary to the interests of judicial efficicnoy.

In short, Arrowsinith’s years-long inaction — without any recorded
effort to move the case forwan - constitutes precisely the kKind of

egregions delay the Court has condemned. This case is not like

Pradinry, London, or even Olson, where there were substantial ongoing
18



ciforts to move the casc forward despite delays requested by the defense.
Given these facts, the circnit court acted well within its discretion when
it dismissed Arrowsmith's claim for failure to prosecute.
CONCLUSION
Bascd on all of the above, Odle respectiully requests that this
Court affirm the cirenit court’s order granting Odle's motion 1o dismiss
for failure to prosecute,

Dated this 31* day of July, 2025,

NOONEY & SOLAY, LLP

/s Cassidy M. Stalley

CASSIDY M. STALLEY

Attorney for Defendant and Appellee
326 Founders Park Drive;

F. O, Box B030

Rapid City, 8D 57709-8030

(BO5) 721-5846
cassidy@nooneysolay. com
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REPLY ARGUMENT

1. Inits recont opinion. Clson v, Huron Regional Medical Center, Inc..
2025 5.D. 34, 24 NW.2d 405, thas Court distinemished dismi=sals for failure to
prosecute under SDCL 15-11-11 and SDOCL 15-6-41(b), providing a welcome
clarification aligned with arguments presented in Appellant’s initial brief. This
(lourt emphasized that SDCL 15-11-11 functions purely as a clerical tool and
that dismissals under this rule are without prejudice. To warrant dismissal
under this statute, two elements must be met: (1) there must be inactivity for
one year, and (2) no showing of “good cause.” Here, such cause was established
through the defendant’s requestad and agreed-upon indefinite extension to
answer the complaint, Because only one of the two elements was satisfied,
dismissal under SDCL 15-11-11 was a “a choice outside the range of permissible
choices” and constituted an abuse of discretion by the trial court. The same
outeome is warranted here.

2. HRegarding SDCL 15-6-41{b), thiz Court reaffirmed an even highor
threshold for the "extreme remedy” of dismissal, citing the strong preference to
adjudicate cases basad on the merits. For Hule 41(b) dismiz=al to be proper. the
plaimntiff's conduct must rise to the level of egregiousness. This Court cited
Jdence, Inc. v United Fire Group, 2002 5,10, 79, 666 N.W.2d 763, and Efachen v.
Wayne Township, 2008 5.1, 2, 744 N.W 2d 788, as examples where such conduct
justified dismissal under Rule 41(b). Like the plaintiff in Clgon, the conduct of

the appellant in the present case does not reach that level.



d. In Jenco, as this Court noted in CHson, egregionsness was
established where it was dear that there were “no agreements between opposing
counsel to justify the delay,” 2025 5.1, 35, 9 35, 24 N.W.3d at 416, That is the
oppogite of the present situation, where it 18 undisputed that the parties
expressly agreed to open-ended delay at the defendant’s request so that the
defendant could avoid retaining eounsel to make an appearance and indefinitely
postpone its statutory obligation to file an answer.

b. In Fischen, egregious conduct was demonsteated where
“plaintiffs counsel repeatedly caused the postponement of hearings or failed to
deliver responsive pleadings in a timely manner as agreed.” (lson, 2025 5[0
35, Y35, 24 N.W.3d at 416 {guoting Eischen, 2008 S.D. 2, 1 20, 744 N.W.2d at
T97). Here, in contrast, it was the defendant w ho failed to deliver the required
responsive pleading and failed even to make an appearance until its motion for
default judgment was filed.

3.  That is where the Appellae brief primarily gets it wrong. It refors 1o
the extension requestad by Odle's insurer, (K. 17, 42-43), in a call initiated by
Oidle’s insurer, (K. 17, 42-43, and granted by Arrowsmith as confirmed in a
written email to Cdle’'s msuarer, (K. 17, 42-43), by which Odle was indefinitely
excused from his obligation to fle the required answer under the rules, as
merely “a practical accommodation to Arrowsmith.” (Brief at 8). It further

suggests “the extension was granted as a courtesy. in large part, to Arrowsmith,”



(HBriefat 11). where in reality it is undisputad that the extension was granted by
Arvrowsmith to Cdle.

And regarding this Court’s requirement that a defendant must meet the
plaintifls advancement of an action “step by step,” the Appelles brief asserts,
curiouzly, that “[tlhere 18 and has been no step for Odle to take.” (Brief at 93,
notwithstanding the fundamental obligation codified in SDCL 15-6-12(a) that
“[a] defendant shall serve the answer within thirty days after the service of the
complaint upon defendant. except when otherwise provided by statute or rule.”
and coneurrent rule that “[ajverments in a pleading to which a responsive
pleading is required. other than those as to the amount of damage. are admitted
when not denied in the responsive pleading.” SDOL 15-6-8(d).

1. The fallback argoment outlined in the Appellee brief suggesting
“waiver  is similarly unpersuasive. Arrowsmith's brief filed in opposition to
Ordle’'s motion fairly encompasses the arguments and asserted basis for reversal
sot forth in his epening brief. (K. 43-45). And Arrowsmith has ated the relevant
authority supporting that reversal, including, now, the Clson decision, releasoed
shortly after his opening brief was filed.

5. While Odle’s brief is brimming with questions for Arrowsmith, it
neglects to respond to the fundamental query posed by this appeal. Why was no
answer filed? Odle filed no answer then and it has no answer now. The record,
howaver, reveals the solution: Odle’s insurer had securad an agreement for the

vary indefinite delay that 1t later sought to turn to it2 advantage at the expmse



of Arrowsmith's case and irrespective of the merits of his claims. That posture
belics any assertion that the delay sought by the defendant’s insurance company
lacked “good cause” within the meaning of this Court’s congtruction of that term

or that Arrowsmith's conduet was egregious, unreasonable, or unexplainegd

under the ciroumstances.

ML
WHEREFORE, Appellant Ryan Arrowsmith respecifully requests that this

Honorable Court reverse the judgement below and remand to allow the Plaintiff's

claims to procead on their merits,
RHespectfully submitted this 2nd day of September, 2025,
HJOHNSON, JANKLOW, & ABDALLAH LLC

BY: fa/ Fonald A,_Parsons, -fr.
Ronald A. Parsons, «Jr.

Erin Schoenbeck Byre
JOHNSON JANELOW & ABDALLAH LLFP

101 8. Main Ave, Suite 100
Sioux Fallz, SD 57104
(605) 338-4304
ron®janklowabdallah.com
erin@janklowabdallah com

Attornevs for Appellants
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