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PRELIMINARY STATEMENT 

 For ease of reference, citations to the pleadings will be referred to 

as Settled Record (“SR”) and the numbers assigned by the Clerk, and the 

pleading and any further designation as appropriate, e.g. “SR 001, 

Complaint,” or “SR 309, Motion for Protective Order.”  References to the 

documents in the Appendix will be referred to as, “Document” and 

Appendix (“App.”) with the appropriate page number or paragraph 

assigned, e.g. “Rule 54(b) Judgment Granting Third-Party Defendants’ 

Motion to Dismiss, App. at A-1-25,” or “Memorandum Order, App. at B-

1-17.” 

 The Appellant, C. Brunsch, Inc., d/b/a Lakota Plains Propane will 

be referred to as “Lakota Plains.”  The Appellee, Oglala Sioux Lakota 

Housing Authority will be referred to as the “Housing Authority.”  The 

Appellees, Richard Hill, Derek Janis, Wes Cottier, William White, Ben 

Plenty Arrows, Renaldo Two Bulls, Brandon Wes, Derek Slim, and Robin 

Tuttle will be referred to as the “Individual Third-Party Defendants.” 

JURISDICTIONAL STATEMENT 

 This is an appeal from the trial court’s Rule 54(b) Judgment 

Granting Third-Party Defendants’ Motion to Dismiss, App. at A-1-25 (the 

“Rule 54(b) Judgment.”  On February 14, 2018, the trial court entered a 

Memorandum Order related to the Housing Authority and the Individual 

Third-Party Defendants’ Motions to Dismiss.  App. at B-1-17.  The 

Housing Authority filed a Motion for Rule 54(b) Certification on February 
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21, 2018.  SR 1272.  Lakota Plains did not oppose the Housing 

Authority’s motion.  SR 3200, C. Brunsch, Inc.’s Response to Motion for 

Rule 54(b) Certification. A hearing was held on July 11, 2018, at which 

time the trial court granted the Housing Authority’s Motion for Rule 54(b) 

Certification and provided a detailed analysis of the factors enumerated 

by this Court in Davis v. Farmland Mut. Ins. Co., 2003 S.D. 111, 669 

N.W.2d 713, which analysis was incorporated into the trial court’s Rule 

54(b) Judgment.  App. at A-1-25. The Rule 54(b) Judgment was signed 

on August 1, 2018 and filed on August 1, 2018.  App. at A-1 and A-4.  

Notice of Entry of Rule 54(b) Judgment Granting Third-Party Defendants’ 

Motion to Dismiss was filed on August 9, 2018.  SR 3358.  Lakota Plains 

filed a Notice of Appeal on August 3, 2018.  SR 3340.  This Court has 

jurisdiction over this action pursuant to SDCL § 15-26A-3 and SDCL § 

15-6-54(b). 

STATEMENT OF ISSUES 
 

I. Whether the Third-Party Plaintiff, C. Brunsch, Inc., 
d/b/a Lakota Plains Propane was entitled to discovery 
from the Third-Party Defendants, the Oglala Sioux 

Lakota Housing Authority, Richard Hill, Derek Janis, 
Wes Cottier, William White, Ben Plenty Arrows, Renaldo 
Two Bulls, Brandon Wes, Derek Slim, and Robin Tuttle 

before the evidentiary hearing on the Third-Party 
Defendants’ Motions to Dismiss.  

 
The Trial Court held in the negative. 
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MOST RELEVANT AUTHORITIES 
 

SDCL § 15-6-12 
 

Hutterville Hutterian Brethren, Inc. v. Waldner,  
2010 S.D. 86, 791 N.W.2d 169 
 

Supreme Pork, Inc. v. Master Blaster, Inc.,  
2009 S.D. 20, 764 N.W.2d 474 

 
II. Whether the Third-Party Defendants, the Oglala Sioux 

Lakota Housing Authority, Richard Hill, Derek Janis, 

Wes Cottier, William White, Ben Plenty Arrows, Renaldo 
Two Bulls, Brandon Wes, Derek Slim, and Robin Tuttle 

were entitled to a dismissal based on subject matter 
jurisdiction. 
 

The Trial Court held in the affirmative. 
 
MOST RELEVANT AUTHORITIES 

 
Lewis v. Clarke,  

137 S.Ct. 1285, 197 L.Ed. 2d 631 (2017) 
 
25 U.S.C. § 4101 
 

25 U.S.C. § 5301 
 

25 U.S.C. § 5321 
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STATEMENT OF THE CASE 

 This action was commenced by the Plaintiff, Jennifer Chase Alone 

(“Chase Alone”), as the personal representative of Elfreda Ann Takes War 

Bonnett (“Takes War Bonnett”) in South Dakota State Court in the 

Seventh Judicial Circuit, in Oglala Lakota County, against two 

Defendants, Lakota Plains and Western Cooperative Company, Inc. 

(“Westco”). SR 001, Complaint. Chase Alone brought claims for 

negligence, strict liability, and breach of warranty surrounding an 

explosion which occurred on October 6, 2016 at a duplex located at 157 

and 158 East Ridge Housing, Pine Ridge, Oglala Lakota County, South 

Dakota.  SR 001, Complaint, ¶ 1. Lakota Plains provided propane to Unit 

157. SR 001, Complaint, ¶ 6.  Westco provided propane to Unit 158.  SR 

001, Complaint, ¶ 5. 

 It is virtually undisputed (and the Court found as an undisputed 

fact with respect to Westco’s Motion for Summary Judgment), that while 

the propane met all industry standards (the breach of warranty claims 

against both parties have been dismissed), that propane gas entered Unit 

157 through an uncapped propane line and spread through an undivided 

crawl space into Unit 158 before both units exploded.  Memorandum 

Order, App. at B-2-3.  Lakota Plains and Westco brought Third-Party 

Complaints against the Housing Authority and the Individual Third-Party 

Defendants as the parties responsible for leaving the uncapped line in 
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Unit 157. SR 055, Third Party Complaint; SR 084, Third-Party 

Complaint.  Lakota Plains alleged that “during the remodeling and/or 

refurbishing of Unit 157 that one or more of the individuals named as 

Third-Party Defendants [the Housing Authority and the Individual Third-

Party Defendants] failed to cap or seal one or more propane service lines, 

which had previously provided propane to propane appliances in Unit 

157, which were no longer necessary as a result of the decision to install 

electrical appliances.”  SR 084, Third-Party Complaint, ¶ 21.  Lakota 

Plains further alleged that “[t]he sole cause of the claim more fully set 

forth in the Complaint was the failure to cap or seal propane line(s) as a 

part of the remodeling and/or refurbishing of Unit 157.  SR 084, Third-

Party Complaint, ¶ 22.   

To date, the Housing Authority and the Individual Third-Party 

Defendants have not denied those allegations.  On September 14, 2017, 

the Housing Authority and one of the Individual Third-Party Defendants 

filed the Third-Party Defendants’ Motion to Dismiss Third-Party 

Complaints Based on Lack of Subject Matter Jurisdiction.  SR 189.  

Along with the Motion to Dismiss, they filed the Third-Party Defendants’ 

Brief in Support of Motion to Dismiss Third-Party Complaints Based on 

Lack of Subject Matter Jurisdiction and the Affidavit of Doyle Pipe on 

Head. SR 191 and App. at C-1-3, respectively.  On October 20, 2017, the 

Housing Authority filed Oglala Sioux Lakota Housing’s Motion to Dismiss 
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Third-Party Complaints Based on Sovereign Immunity.  SR 307.  On 

January 3, 2018, the remainder of the Individual Third-Party Defendants 

filed the Third-Party Defendants’ Motion to Dismiss Third-Party 

Complaints Based on Lack of Subject Matter Jurisdiction.  SR 458.  The 

brief in support of that motion incorporated the Affidavit of Doyle Pipe on 

Head that had previously been submitted on September 14, 2017 as 

Exhibit A.  SR 460, Third-Party Defendants’ Brief in Support of Motion to 

Dismiss Third-Party Complaints Based on Lack of Subject Matter 

Jurisdiction. 

Lakota Plains served written discovery on the Housing Authority on 

September 12, 2017, two days prior to the Housing Authority’s first 

Motion to Dismiss.  SR 712, Affidavit of Robert J. Galbraith, Exhibit 2.  

The Housing Authority refused to answer any discovery.  SR 712, 

Affidavit of Robert J. Galbraith, Exhibit 3.  After receiving the Affidavit of 

Doyle Pipe on Head, Lakota Plains served a Notice of Video-Taped 

Deposition of Oglala Sioux Lakota Housing Authority Consistent with 

SDCL § 15-6-30(b)(6) Duces Tecum (“Notice of Housing Authority 

Deposition”) on October 17, 2017.  SR 712, Affidavit of Robert J. 

Galbraith, Exhibit 4.  In response to the Notice of Housing Authority 

Deposition, the Housing Authority filed a Motion for Protective Order on 

October 20, 2017.  SR 309.  At the time of the hearing on the Housing 

Authority and Individual Third-Party Defendants’ Motions to Dismiss on 
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January 18, 2018, the Housing Authority and the Individual Third-Party 

Defendants had provided no discovery to Lakota Plains. 

Lakota Plains argued that the Court did have subject matter 

jurisdiction over the Third-Party Complaint and objected to the Housing 

Authority and the Individual Third-Party Defendants’ Motions on the 

basis of their failure to provide discovery.  SR 690, Third-Party Plaintiff, 

C. Brunsch, Inc.’s Response to Third-Party Defendants’ Motions for 

Dismiss and Motion for Protective Order.  Lakota Plains further filed an 

Affidavit in Compliance with SDCL § 15-6-56(f) asserting that it was 

necessary to conduct discovery regarding the factual issues which 

needed to be resolved to address the Housing Authority and Individual 

Third-Party Defendants’ Motions to Dismiss. SR 680. 

A hearing on the Motions to Dismiss filed by the Housing Authority 

and the Individual Third-Party Defendants was held on January 18, 

2018.1  Over Lakota Plains objection, the Housing Authority called Doyle 

Pipe on Head to testify related to the subject matter jurisdiction 

arguments.  Transcript, App. at D-3-4, pp. 52:19 – 53:22.  The exhibits 

the Housing Authority introduced through Doyle Pipe on Head were 

provided to Lakota Plains during a recess in the hearing, at which time 

Lakota Plains was provided with ten minutes to review them.  Transcript, 

App. at D-3, pp. 51:8 – 52:13. 

                                                 
1 Other issues were also addressed during the hearing which are not on appeal herein. 
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After the hearing, the Court issued a Memorandum Order on 

February 14, 2018 granting the Housing Authority and the Individual 

Third-Party Defendants’ Motions to Dismiss on the basis of subject 

matter jurisdiction.  App. at B-1-17.  The Court entered a Rule 54(b) 

Judgment Granting Third-Party Defendants’ Motions to Dismiss on 

August 1, 2018.  App. at A-1-25.  This appeal followed. 

STATEMENT OF THE FACTS 

 For purposes of this Appellant’s Brief, the facts will be divided into 

facts taken from the pleadings and facts outside the pleadings.  

Generally, “[a] motion to dismiss under SDCL 15-6-12(b) tests the legal 

sufficiency of the pleading, not the facts which support it. For purposes 

of the pleading, the court must treat as true all facts properly pled in the 

complaint and resolve all doubts in favor of the pleader.” N. Am. Truck & 

Trailer, Inc. v. M.C.I. Commc'n Servs., Inc., 2008 S.D. 45, ¶ 6, 751 N.W.2d 

710, 712 (citing Nygaard v. Sioux Valley Hosp. & Health Sys., 2007 S.D. 

34, ¶ 9, 731 N.W.2d 184, 190 (citing Guthmiller v. Deloitte & Touche, LLP, 

2005 S.D. 77, ¶ 4, 699 N.W.2d 493, 496)).  However, this test can be 

different for a motion under SDCL § 15-6-12(b)(1).  This Court has held 

that: 

But we are presented with a factual Rule 12(b)(1) subject matter 
jurisdiction question. Therefore, courts consider matters outside 

the pleadings. Decker, 1999 SD 62, ¶ 14, 594 N.W.2d at 362 (citing 
Osborn v. United States, 918 F.2d 724 (8th Cir.1990)). As Osborn 

explained: 
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A court deciding a motion under Rule 12(b)(1) must 
distinguish between a “facial attack” and a “factual attack.” 

In the first instance, the court restricts itself to the face of 
the pleadings, and the non-moving party receives the same 

protections as it would defending against a motion brought 
under Rule 12(b)(6).... In a factual attack, the court 
considers matters outside the pleadings, and the non-moving 

party does not have the benefit of 12(b)(6) safeguards. 
 

918 F.2d at 729 n. 6 (citations omitted). In factual attacks, the 

court must also weigh the evidence and resolve disputed issues of 
fact affecting the merits of the jurisdictional dispute. 

 
Because at issue in a factual 12(b)(1) motion is the trial 
court's jurisdiction-its very power to hear the case-there is 

substantial authority that the trial court is free to weigh the 
evidence and satisfy itself as to the existence of its power to 

hear the case. In short, no presumptive truthfulness 
attaches to the plaintiff's allegations, and the existence of 
disputed material facts will not preclude the trial court from 

evaluating for itself the merits of jurisdictional claims. 
 

Id. at 730. Thus, evidentiary hearings, affidavits, documents, and 

live testimony may all be considered to resolve the subject matter 
jurisdiction dispute. Id. 
 

Hutterville Hutterian Brethren, Inc. v. Waldner, 2010 S.D. 86, ¶ 20, 791 

N.W.2d 169, 174–75.  The Housing Authority and the Individual Third-

Party Defendants prefaced their motions as a “factual attack.”  

Transcript, App. at D-2, p. 13:11 – 13:14.  Thus, the Rule 12(b)(5) 

safeguards2 related to presumptive truthfulness do not attach to Lakota 

Plains’ allegations.  However, Waldner was silent as to whether a 

defendant can refuse to answer discovery based on the premise that the 

                                                 
2 Waldner refers to these safeguards as “12(b)(6) safeguards” as the Court was quoting 

the Eighth Circuit decision in Osborn.  The South Dakota equivalent of Fed.R.Civ.P. 

12(b)(6) is SDCL § 15-6-12(b)(5).  
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“12(b)[5] safeguards” are not available; essentially, whether a defendant 

can claim the trial court has no subject matter jurisdiction under SDCL § 

15-6-12(b)(1), refuse to answer any discovery, and seek an evidentiary 

hearing before the trial court to present testimony and exhibits it 

previously refused to provide to the non-movant.  For that reason, this 

Appellant’s Brief provides this Court with both the facts taken from the 

pleadings and the facts outside the pleadings. 

FACTS TAKEN FROM THE PLEADINGS 

 In this case, Chase Alone, as the Personal Representative of Takes 

War Bonnett, filed claims for negligence, strict liability, and breach of 

warranties against Lakota Plains and Westco.  SR 001, Complaint.  On 

October 6, 2016, a massive propane explosion destroyed the duplex 

located at 157 and 158 East Ridge Housing (a common unit) in Pine 

Ridge, Oglala Lakota County, South Dakota.  SR 001, Complaint, ¶ 1.  

The explosion killed Takes War Bonnett, who was a guest in Unit 158.  

SR 001, Complaint, ¶ 2.  Lakota Plains and Westco are the companies 

who supplied propane to Units 157 and 158, respectively.  SR 001, 

Complaint, ¶¶ 5-6.   

In turn, both Lakota Plains and Westco filed a Third-Party 

Complaint against the Housing Authority and the Individual Third-Party 

Defendants.  SR 055 and SR 084.  Under the Third-Party Complaint, 

Lakota Plains alleged that the “sole cause of Elfreda Ann Takes War 
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Bonnett’s death was the result of the action or inaction of the [Housing 

Authority], as owner of Unit 157, and/or those Third-Party Defendants 

individually identified above [the Individual Third-Party Defendants], who 

were responsible for the remodeling and/or refurbishing of Unit 157.”  

SR 084, Third-Party Complaint, ¶ 3.  Even the Plaintiff’s expert in this 

case believes that the explosion was caused, at least in part,3 by an 

uncapped propane gas line left in Unit 157 by either the Housing 

Authority or the Individual Third-Party Defendants.  SR 538, Affidavit of 

Robert Stubbs, ¶ 6. 

Units 157 and 158 were residential housing units owned by the 

Housing Authority.  SR 084, Third-Party Complaint, ¶ 4.  Prior to the 

Spring of 2016, Unit 157 was damaged, which resulted in Unit 157 being 

empty for a period of years.  SR 084, Third-Party Complaint, ¶ 6.  During 

the Spring of 2016, actions were taken to remodel and/or refurbish Unit 

157.  SR 084, Third-Party Complaint, ¶ 7.  The remodel work was 

completed by the Housing Authority and the Individual Third-Party 

Defendants.  SR 084, Third-Party Complaint, ¶ 8-18.  Prior to the 

remodel work, the furnace, stove/range, and hot water heater in Unit 

                                                 
3 As the trial court noted, the Affidavit of Robert Stubbs identifies that “one of the 
causes of the explosion that demolished Units 157 and 158 on October 6, 2016, and 

resulting deaths and severe injuries, was an uncapped interior propane gas line in Unit 
157 that, because it was uncapped, allowed gas into Unit 157.”  SR 538, Affidavit of 
Robert Stubbs, ¶ 6.  However, as the trial court recognized, “Stubbs does not identify 

any other cause of the explosion in his fifteen-page affidavit.”  Memorandum Order, 

App. at B-3. 



 

12 

157 were fueled by propane.  SR 084, Third-Party Complaint, ¶ 19.  As a 

part of the remodel, the Housing Authority decided to replace the 

propane stove/range and hot water heater with electrical appliances.  SR 

084, Third-Party Complaint, ¶ 20.  When that work was completed, the 

Individual Third-Party Defendants failed to cap one or more of the service 

lines which previously provided propane to the propane appliances, but 

were no longer necessary as a result of the Housing Authority’s decision 

to install electrical appliances.  SR 084, Third-Party Complaint, ¶ 21.  

The sole cause of the explosion in Units 157 and 158 was the uncapped 

propane line(s).  SR 084, Third-Party Complaint, ¶ 22.   

In response, the Housing Authority and the Individual Third-Party 

Defendants chose to file Motions to Dismiss,4 without any form of Answer 

or other assertion of any defenses, factual or otherwise, except for 

subject matter jurisdiction.  Both the Housing Authority and the 

Individual Third-Party Defendants relied on the Affidavit of Doyle Pipe on 

Head (App. at C-1-3) to support their respective Motions to Dismiss.  Yet, 

the Housing Authority refused to make Doyle Pipe on Head available for 

a deposition to otherwise be subject to cross-examination on the 

assertions he made in his Affidavit.  After receiving the Affidavit of Doyle 

                                                 
4 Lakota Plains is not suggesting it was inappropriate for the Housing Authority and the 

Individual Third-Party Defendants to file only a Motion to Dismiss, only that the 

pleadings are devoid of any factual assertions by the Housing Authority and the 

Individual Third-Party Defendants. 
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Pipe on Head, Lakota Plains served the Notice of Housing Authority 

Deposition on October 17, 2017.  SR 712, Affidavit of Robert J. 

Galbraith, Exhibit 4.  The Housing Authority’s only response was a 

Motion for Protective Order, arguing that the Housing Authority need not 

respond to any discovery in this case. SR 309.  Further, not one of the 

Individual Third-Party Defendants filed an affidavit or appeared to testify 

during the hearing.  The Housing Authority and the Individual Third-

Party Defendants relied solely and entirely on the Affidavit and testimony 

of Doyle Pipe on Head. 

For purposes of the Motions to Dismiss that were before the trial 

court, these were the facts taken from the pleadings, nothing more, 

nothing less.  Lakota Plains was not aware of and was required to rely 

entirely on the unsupported assertions in the Affidavit of Doyle Pipe on 

Head for any information related to the tribal membership status or 

employment status of any of the Individual Third-Party Defendants. 

Lakota Plains was aware from publicly available information that the 

Housing Authority receives federal funding, and as a part of that federal 

funding, must take certain actions (such as obtaining a policy of 

insurance),5 but Lakota Plains was not aware of the entirety of any 

                                                 
5 Counsel for the Housing Authority communicated to counsel for Lakota Plains that 

the Housing Authority maintains $1,000,000 of insurance as a requirement of its 

federal funding. SR 712, Affidavit of Robert J. Galbraith, ¶ 2; this fact was later 

acknowledged by Doyle Pipe on Head, although he did not have any specifics of the 

coverage. Transcript, App. at D-12, p. 92:11 – 92:20. 
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agreement that the Housing Authority had with the federal government, 

including whether or not the Housing Authority had waived any 

immunities or consented to jurisdiction outside of tribal court as a result 

of any such agreement or any other actions taken by individuals at the 

Housing Authority or with the tribe.   

FACTS OUTSIDE THE PLEADINGS 

At the time of the hearing on January 18, 2018, the Housing 

Authority called Doyle Pipe on Head over Lakota Plains objection to 

testify related to the Housing Authority and the Individual Third-Party 

Defendants’ subject matter jurisdiction arguments.  Transcript, App. at 

D-3-4, pp. 52:19 – 53:22.  None of the Individual Third-Party Defendants 

was present or testified.  The Housing Authority and the Individual 

Third-Party Defendants introduced six exhibits through Doyle Pipe on 

Head.  SR 1073, 1076, 1090, 1098, 1134, 1152, and 1161.  The exhibits 

introduced through Doyle Pipe on Head were provided to Lakota Plains 

during a recess in the hearing, at which time Lakota Plains was provided 

with ten minutes to review them before Doyle Pipe on Head took the 

stand.  Transcript, App. at D-3, pp. 51:8 – 52:13.  The trial court 

permitted Doyle Pipe on Head to provide testimony related to the 

structure and operation of the Housing Authority (Transcript, App. at D-

4, pp. 55:23 – 56:12), testimony as to how the Housing Authority was 

created (Transcript, App. at D-5, p. 57:1 – 57:12), to lay foundation for 
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an unsigned tribal charter (Transcript, App. at. D-5-6, pp. 58:14 – 

61:15), testimony related to the Housing Authority’s funding sources 

(Transcript, App. at D-6, pp. 62:24 – 64:4), testimony related to whether 

Doyle Pipe on Head believes the Housing Authority waived its immunity 

or consented to suit in any other jurisdictions (Transcript. App. at D-6-7, 

pp. 64:15 – 68:14), testimony related to whether the Housing Authority 

has any federal contracts that waive immunity or consent to jurisdiction 

outside of tribal court (Transcript, App. at D-7, p. 68:15 – 68:20), 

testimony related to the tribal enrollment status and employment status 

of the Individual Third-Party Defendants (Transcript, App. at D-7-8, pp. 

68:21 – 70:10), testimony related to “title status reports” for Units 157 

and 158 (Transcript, App. at D-9, pp. 78:10 – 80:10), testimony related to 

whether the Housing Authority has ever contractually waived sovereign 

immunity or consented to be sued (Transcript, App. at D-10-11, pp. 83:8 

– 83:22 and 85:4 – 85:10), 6 and testimony related to whether the 

                                                 
6 It must be noted that Doyle Pipe on Head’s testimony that the Housing Authority has 

never consented to be sued is directly contradicted by the Eighth Circuit Court of 
Appeals decision in Weeks Const., Inc. v. Oglala Sioux Hous. Auth., wherein the Court 

specifically recognized that the Housing Authority consented to be sued when it held: 
 

The tribal ordinance chartering the Housing Authority provides, as part of the 

Housing Authority's powers, that 

 

[t]he Council hereby gives its irrevocable consent to allowing the 
Authority to sue and be sued in its corporate name, upon any contract, 

claim or obligation arising out of its activities under this ordinance and 

hereby authorizes the Authority to agree by contract to waive any 

immunity from suit which it might otherwise have; but the Tribe shall 

not be liable for the debts or obligations of the Authority, except insofar 

as expressly authorized hereafter by the Council. 
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Housing Authority could continue to operate if it were exposed to 

litigation (Transcript, App. at D-83:23 – 85:1).  Doyle Pipe on Head 

readily acknowledged that he does not know which tasks were performed 

by any of the Individual Third-Party Defendants related to Unit 157 and 

is only generally aware that renovation work was done.  Transcript, App. 

at D-11, p. 85:11 – 85:19.  Yet, this is the only information that Lakota 

Plains was permitted to receive and the only witness Lakota Plains was 

ever provided access to, and all without any ability for discovery related 

to facts asserted by Doyle Pipe on Head. 

ARGUMENT 

I. C. BRUNSCH, INC., d/b/a LAKOTA PLAINS PROPANE WAS 
ENTITLED TO DISCOVERY FROM THE OGLALA SIOUX 
LAKOTA HOUSING AUTHORITY, RICHARD HILL, DEREK 

JANIS, WES COTTIER, WILLIAM WHITE, BEN PLENTY 
ARROWS, RENALDO TWO BULLS, BRANDON WES, DEREK 

SLIM, AND ROBIN TUTTLE BEFORE THE EVIDENTIARY 
HEARING ON THE THIRD-PARTY DEFENDANTS’ MOTIONS TO 
DISMISS 

 

                                                 
Ordinance Chartering the Oglala Sioux Housing Authority, Article V, § 2 (1976). 

A “sue and be sued” clause such as is set forth in the tribal ordinance quoted 
above has been recognized as constituting an express waiver of sovereign 
immunity. See, e.g., American Indian Agricultural Credit, 780 F.2d at 1379 

(quoting with approval the “sue or be sued” clause at issue in Namekagon 
Development Co., Inc. v. Bois Forte Reservation Housing Authority, 395 F.Supp. 

23 (D.Minn.1974) (Heaney, J., sitting by designation), aff'd 517 F.2d 508 (8th 

Cir.1975); Maryland Casualty Co. v. Citizens National Bank of West Hollywood, 
361 F.2d 517, 521–22 (5th Cir.), cert. denied, 385 U.S. 918, 87 S.Ct. 227, 17 

L.Ed.2d 143 (1966) (tribal corporation validly waived sovereign immunity 
through use of “sue and be sued” clause, though waiver qualified to bar 

attachment of property). 

797 F.2d 668, 671 (8th Cir. 1986).  While this language is certainly not dispositive of 

this case, it certainly shows the need for discovery related to the factual assertions 

made by Doyle Pipe on Head which are contrary to prior published precedent related to 

the very entity involved in this case. 
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Generally, “[a] motion to dismiss tests the legal sufficiency of the 

pleading, and therefore, [this Court] review[s] the grant of a motion to 

dismiss de novo.” Matter of Elizabeth A. Briggs Revocable Living Tr., 2017 

S.D. 40, 898 N.W.2d 465, 472 (citing Sisney v. State, 2008 S.D. 71, ¶ 8, 

754 N.W.2d 639, 643).  The Court also reviews jurisdictional issues de 

novo.  Waldner, 2010 S.D. 86, ¶ 18 (citing City of Sioux Falls v. Missouri 

Basin Mun. Power Agency, 2004 S.D. 14, ¶ 9, 675 N.W.2d 739, 742). 

Lakota Plains filed its Third-Party Complaint against the Housing 

Authority and the Individual Third-Party Defendants on July 11, 2017. 

SR 084, Third-Party Complaint.  On September 12, 2017, before having 

received any answer or responsive pleading, Lakota Plains served the 

Defendant/Third-Party Plaintiff, C. Brunsch, Inc.’s First Set of 

Interrogatories and Request for Production of Documents to Third-Party 

Defendant, Oglala Sioux Lakota Housing Authority. SR 712, Affidavit of 

Robert J. Galbraith, Exhibit 2.  Two days later, on September 14, 2017, 

the Housing Authority and one of the Individual Third-Party Defendants 

filed the Third-Party Defendants’ Motion to Dismiss Third-Party 

Complaints Based on Lack of Subject Matter Jurisdiction.  SR 189.7  

Along with the Motion to Dismiss, the Housing Authority filed the 

Affidavit of Doyle Pipe on Head. App. at C-1-3.   

                                                 
7 The differences in the dates on which the various responses of the Housing Authority 

and the Individual Third-Party Defendants were filed came as a result of differences in 

the time or manner in which they were served.  It is not alleged that any of the 

responsive pleadings were untimely. 
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On October 12, 2017, the Housing Authority served the Oglala 

Sioux Lakota Housing Authority’s Responses to Defendant/Third-Party 

Plaintiff C. Brunsch Inc.’s First Set of Interrogatories and Request for 

Production of Documents.  SR 712, Affidavit of Robert J. Galbraith, 

Exhibit 3.  The only interrogatory that was responded to by the Housing 

Authority, subject to an objection that the Housing Authority is not 

required to answer discovery, was in response to Interrogatory No. 1, that 

the Housing Authority’s counsel, Evan M.T. Thompson, prepared the 

answers.  SR 712, Affidavit of Robert J. Galbraith, Exhibit 3.  Other than 

Interrogatory No. 1, the Housing Authority did not answer a single 

interrogatory or request for production.  Instead, the Housing Authority 

provided an objection to each and every question which provided, in part, 

that “OSLH enjoys sovereign immunity as a governmental arm of the 

Oglala Sioux Tribe.  Sovereign immunity is an absolute jurisdictional bar 

and OSLH is not required to respond to discovery requests or be 

otherwise burdened by the unwarranted demands of defending against 

the Third-Party Plaintiffs’ claims.”  SR 712, Affidavit of Robert J. 

Galbraith, Exhibit 3. 

On October 17, 2017, after receiving the Affidavit of Doyle Pipe on 

Head and the Housing Authority’s objections to written discovery, Lakota 

Plains served the Notice of Housing Authority Deposition. SR 712, 

Affidavit of Robert J. Galbraith, Exhibit 4.  The Notice of Housing 
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Authority Deposition was met only with a Motion for Protective Order 

which alleged that “[t]he cloak of sovereign immunity protects OSLH not 

only from liability but from suit as well…OSLH prays that the Court 

grant its motion that discovery not be had of it in this action.”  SR 309, 

Motion for Protective Order.  On that same date, the Housing Authority 

filed Oglala Sioux Lakota Housing’s Motion to Dismiss Third-Party 

Complaints Based on Sovereign Immunity.  SR 307.   

On January 3, 2018, the remainder of the Individual Third-Party 

Defendants filed the Third-Party Defendants’ Motion to Dismiss Third-

Party Complaints Based on Lack of Subject Matter Jurisdiction.  SR 458.  

The brief in support of that motion incorporated and attached the 

Affidavit of Doyle Pipe on Head that had previously been submitted on 

September 14, 2017 as Exhibit A.  SR 460, Third-Party Defendants’ Brief 

in Support of Motion to Dismiss Third-Party Complaints Based on Lack 

of Subject Matter Jurisdiction. 

The three Motions to Dismiss and the Motion for Protective Order, 

along with various other motions which are not at issue in this appeal 

were scheduled for hearing on January 18, 2018.  A Notice of Hearing on 

Third-Party Defendants’ Motion to Dismiss Third-Party Complaints 

Based on Lack of Subject Matter Jurisdiction was filed by the Housing 

Authority and the Individual Third-Party Defendants on January 4, 

2018.  SR 536.  The Notice of Hearing did not indicate that the hearing 
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would be an evidentiary hearing or that the Housing Authority or the 

Individual Third-Party Defendants intended to submit evidence or bring 

witnesses. 

Yet, despite the fact that the Housing Authority had denied any 

and all attempts for discovery and provided no indication that the 

Housing Authority intended to bring witnesses to the hearing on January 

18, 2018, that’s exactly what happened. 

Before the hearing (and before Lakota Plains was aware that the 

Housing Authority intended to present evidence), Lakota Plains filed an 

Affidavit in Compliance with SDCL § 15-6-56(f).8  SR 680.  The Affidavit 

alleged the following facts: 

• Even the Third-Party Defendants acknowledge there are 

factual issues that must be addressed by this Court in 
determining the Third-Party Defendants’ claims related to 

subject matter jurisdiction and sovereign immunity. 
 

• Affiant and the law firm of Nooney & Solay, LLP cannot be 
prepared to try those factual issues identified by the Third-

Party Defendants without discovery related to those factual 
issues.  To date, the Third-Party Defendants have failed 
and/or refused to provide any discovery. 

 

• It is necessary to conduct written discovery related to those 

claims made by the Housing Authority, including discovery 
into to the operation of the Housing Authority, the Housing 

Authority’s Charter, the Housing Authority’s federal funding, 
including all contracts, regulations, and aspects related to 
the Housing Authority’s procurement of insurance and 

                                                 
8 SDCL § 15-6-56(f) provides that “[s]hould it appear from the affidavits of a party 

opposing the motion that he cannot for reasons stated present by affidavit facts 

essential to justify his opposition, the court may refuse the application for judgment or 

may order a continuance to permit affidavits to be obtained or depositions to be taken 

or discovery to be had or may make such other order as is just.” 
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potential waiver of sovereign immunity, the alleged 
employment of the individual Third-Party Defendants, the 

scope of work completed by the individual Third-Party 
Defendants, and all facts contained in the Affidavit of Doyle 

Pipes on Head, provided and relied upon in support of all of 
the Third-Party Defendants’ Motions. 

 

• It is necessary to take the SDCL § 15-6-30(b)(6) deposition of 
the Housing Authority to address issues related to the 

operation of the Housing Authority, the Housing Authority’s 
Charter, the Housing Authority’s federal funding, including 
all contracts, regulations, and aspects related to the Housing 

Authority’s procurement of insurance and potential waiver of 
sovereign immunity, the alleged employment of the 

individual Third-Party Defendants, the scope of work 
completed by the individual Third-Party Defendants, and all 
facts contained in the Affidavit of Doyle Pipes on Head, 

provided and relied upon in support of all of the Third-Party 
Defendants’ Motions. 

 

• Based on the information gathered during the SDCL § 15-6-

30(b)(6) deposition of the Housing Authority, or if the 
deposition is not allowed, it is necessary to take the 
deposition of the individual Third-Party Defendants related 

to those same facts identified above.   
 

• Without the discovery identified above, Lakota Plains cannot 

present by affidavit or testimony those facts necessary to 
justify its opposition to the Third-Party Defendants’ Motions.  

 
SR 680.  Lakota Plains further alleged in its responsive pleading that the 

Court should treat the Housing Authority and Individual Third-Party 

Defendants’ motions as motions for summary judgment.  Lakota Plains 

provided the following analysis: 

When dealing with a Motion to Dismiss, and particularly a Motion 

to Dismiss for failure to state a claim upon which relief can be 
granted under SDCL § 15-6-12(b)(5), ‘if…matters outside the 
pleading are presented to and not excluded by the court, the 

motion shall be treated as one for summary judgment and 
disposed of as provided in § 15-6-56, and all parties shall be given 
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reasonable opportunity to present all material made pertinent to 
such a motion by § 15-6-56.”  SDCL § 15-6-12(b) (emphasis added).   

 
In deciding a Motion to Dismiss based upon subject matter 

jurisdiction under SDCL § 15-6-12(b)(1), “[a] court…must 
distinguish between a ‘facial attack’ and a ‘factual attack.’ In the 
first instance, the court restricts itself to the face of the pleadings, 

and the non-moving party receives the same protections as it 
would defending against a motion brought under Rule 12(b)(6).... 

In a factual attack, the court considers matters outside the 
pleadings, and the non-moving party does not have the benefit of 
12(b)(6) safeguards.”  Hutterville Hutterian Brethren, Inc. v. 
Waldner, 2010 S.D. 86, ¶ 20, 791 N.W.2d 169, 175.  In this case, 
the same principles related to the requirement of additional 

discovery will apply as with a Motion to Dismiss under SDCL § 15-
6-12(b)(5).  If the attack is facial, the Court cannot consider 
matters outside the pleadings without giving Lakota Plains a 

“reasonable opportunity to present all material made pertinent to 
such a motion by § 15-6-56.” “The general rule is that a complaint 

should not be dismissed ‘unless it appears beyond doubt that the 
plaintiff can prove no set of facts in support of his claim which 
would entitle him to relief.’”  Osborn v. United States, 918 F.2d 724, 

729 (8th Cir. 1990).  It cannot be said that Lakota Plains can prove 
“no set of facts.”  As more fully identified below, there are any 

number of factors that could lead to a waiver of the protections 
sought by the Third-Party Defendants. 
 

If the attack is a factual one, “the court must also weigh the 
evidence and resolve disputed issues of fact affecting the merits of 
the jurisdictional dispute.”  Waldner, 2010 S.D. 86, ¶ 20.  “Thus, 

evidentiary hearings, affidavits, documents, and live testimony may 
all be considered to resolve the subject matter jurisdiction 

dispute.”  Id.  None of this can be conducted when the Third-Party 
Defendants will not allow any discovery related to the factual 

assertions of the Third-Party Defendants in support of the Motions 
to Dismiss.   

 

SR 690, Third-Party Plaintiff, C. Brunsch, Inc.’s Response to Third Party 

Defendants’ Motions to Dismiss and Motion for Protective Order. 

 During the hearing, the Housing Authority acknowledged that their 

attack was a “factual attack.” Transcript, App. at D-2, p. 13:11 – 13:14.  
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In reviewing this issue, the Court must look to this Court’s prior analysis 

in Waldner: 

But we are presented with a factual Rule 12(b)(1) subject matter 
jurisdiction question. Therefore, courts consider matters outside 
the pleadings. Decker, 1999 SD 62, ¶ 14, 594 N.W.2d at 362 (citing 

Osborn v. United States, 918 F.2d 724 (8th Cir.1990)). As Osborn 
explained: 

 
A court deciding a motion under Rule 12(b)(1) must 

distinguish between a “facial attack” and a “factual attack.” 
In the first instance, the court restricts itself to the face of 
the pleadings, and the non-moving party receives the same 

protections as it would defending against a motion brought 
under Rule 12(b)(6).... In a factual attack, the court 
considers matters outside the pleadings, and the non-moving 

party does not have the benefit of 12(b)(6) safeguards. 
 

918 F.2d at 729 n. 6 (citations omitted). In factual attacks, the 
court must also weigh the evidence and resolve disputed issues of 
fact affecting the merits of the jurisdictional dispute. 

 
Because at issue in a factual 12(b)(1) motion is the trial 
court's jurisdiction-its very power to hear the case-there is 

substantial authority that the trial court is free to weigh the 
evidence and satisfy itself as to the existence of its power to 

hear the case. In short, no presumptive truthfulness 
attaches to the plaintiff's allegations, and the existence of 
disputed material facts will not preclude the trial court from 

evaluating for itself the merits of jurisdictional claims. 
 

Id. at 730. Thus, evidentiary hearings, affidavits, documents, and 
live testimony may all be considered to resolve the subject matter 
jurisdiction dispute. Id. 
 

2010 S.D. 86, ¶ 20. 

 It is not disputed that in a factual attack, the trial court considers 

matters outside the pleadings and weighs the evidence to resolve 

disputed issues of fact.  However, what is less clear is what the Eighth 
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Circuit or this Court meant when it stated that “the non-moving party 

does not have the benefit of 12(b)(6) safeguards.”  Lakota Plains believes 

and the caselaw supports the position that the above language is 

restricted only to the “presumptive truthfulness” of the pleadings, i.e., the 

trial court may weigh the evidence.  What is not addressed, however, is 

the non-movant’s right to discovery.  Lakota Plains respectfully submits 

that the standard the trial court’s are required to use for a motion under 

SDCL § 15-6-12(b)(5) is appropriate for purposes of obtaining evidence, 

i.e., that “[i]f, on a motion asserting the defense numbered (5) to dismiss 

for failure of the pleading to state a claim upon which relief can be 

granted, matters outside the pleading are presented to and not excluded 

by the court, the motion shall be treated as one for summary judgment 

and disposed of as provided in § 15-6-56, and all parties shall be given 

reasonable opportunity to present all material made pertinent to such a 

motion by § 15-6-56.”  SDCL § 15-6-12(b).  Hence, Lakota Plains filed the 

Affidavit in Compliance with SDCL § 15-6-56(f) seeking discovery related 

to the issues being presented to the Court.  SR 680.  While the trial court 

can still weigh the evidence when addressing subject matter jurisdiction, 

certainly, the language that “all parties shall be given reasonable 

opportunity to present all material made pertinent to such a motion” still 

applies.   



 

25 

 Simply put, if the Court accepts the argument made by the 

Housing Authority and the Individual Third-Party Defendants, any 

evidentiary hearing is tantamount to trial by ambush.  The Housing 

Authority and the Third-Party Defendants failed and refused to provide 

any discovery arguing very clearly that “[t]he cloak of sovereign immunity 

protects OSLH not only from liability but from suit as well…OSLH prays 

that the Court grant its motion that discovery not be had of it in this 

action.”  SR 309, Motion for Protective Order.   

The analysis here might be different if the Housing Authority and 

the Individual Third-Party Defendants relied on the allegations in the 

pleadings.  They did not.  The Housing Authority and the Individual 

Third-Party Defendants showed up at the hearing, without informing any 

parties or the Court that they intended to bring a witness and introduce 

testimony and exhibits that would have been subject to said discovery.  

As this Court has previously held “the purpose of pretrial discovery is to 

allow ‘the parties to obtain the fullest possible knowledge of the issues 

and facts before trial.’” Supreme Pork, Inc. v. Master Blaster, Inc., 2009 

S.D. 20, ¶ 14, 764 N.W.2d 474, 481.  The purpose of the rules is “to 

promote the truth finding process and avoid trial by ambush.”  Id.; see 

also City of Sioux Falls v. Missouri Basin Mun. Power Agency, 2004 S.D. 

14, ¶ 16. 
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 The Housing Authority and the Individual Third-Party Defendants 

cannot argue that this case involved anything other than trial by 

ambush.  The Housing Authority refused to answer a single written 

discovery question aside from the answer that their counsel provided the 

answers to discovery, refused to appear for a deposition, and otherwise 

refused to provide any evidence whatsoever in advance of the evidentiary 

hearing on their motion.9  Even more concerning is the fact that Doyle 

Pipe on Head’s testimony that the Housing Authority has never 

consented to be sued is directly contradicted by the Eighth Circuit Court 

of Appeals decision in Weeks Const., Inc. v. Oglala Sioux Hous. Auth., 797 

F.2d 668, 671 (8th Cir. 1986).  This is not to suggest that Doyle Pipe on 

Head knowingly lied or that he would have been with the Housing 

Authority in 1986 when the Weeks decision was issued, but it does show 

the importance of discovery and Lakota Plains ability to discover facts 

and examine witnesses through deposition testimony.  In Weeks, the 

Eighth Circuit held that the Housing Authority waived sovereign 

immunity as a result of a “sue or be sued” clause in its charter.  797 

F.2d at 671.  The Housing Authority simply alleged that its charter has 

                                                 
9 It is acknowledged that the Housing Authority informally provided certain documents 
before they became a party to this litigation.  However, the Housing Authority refused to 

ever go on the record or provide sworn testimony with respect to any discovery.  Such 

informal discovery is not binding on the Housing Authority, did not provide any 

information other than documents, and provided Lakota Plains with no assurance that 

it had all documents requested. 
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changed since Weeks, and introduced an unsigned copy during the 

hearing as Exhibit B, when Lakota Plains had not had an opportunity to 

ask the Housing Authority a single question, by written interrogatory or 

deposition, related to the Charter, the basis for any changes, the intent of 

the Charter, or even if what was provided was the most recent version of 

the Charter.  SR 1076.  Further, the Weeks Court held, the “sue or be 

sued” language was included as a result of HUD regulations which 

required that provision in order for the Housing Authority to qualify for 

HUD assistance.  797 F.2d at 676, n. 2.  The Housing Authority readily 

acknowledges that more than 70% of the Housing Authority’s operating 

budget is still funded by the federal government.  App. at C-3, ¶ 12.  Yet, 

Lakota Plains was entitled to no discovery related to the Housing 

Authority’s funding and any conditions attached thereto. 

 It was error for the trial court to allow the Housing Authority and 

the Individual Third-Party Defendants to provide evidence to the trial 

court, by way of affidavit, testimony, or exhibits, without allowing Lakota 

Plains the opportunity to conduct discovery with respect to the Housing 

Authority and the Individual Third-Party Defendants’ claims. 

II. THE COURT ERRED WHEN IT GRANTED THE OGLALA 
SIOUX LAKOTA HOUSING AUTHORITY, RICHARD HILL, 

DEREK JANIS, WES COTTIER, WILLIAM WHITE, BEN 
PLENTY ARROWS, RENALDO TWO BULLS, BRANDON 

WES, DEREK SLIM, AND ROBIN TUTTLE'S MOTIONS TO 
DISMISS BASED ON SUBJECT MATTER JURISDICTION 
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In facing a motion to dismiss, the “[p]leadings should not be 

dismissed merely because the court entertains doubt as to whether the 

pleader will prevail in the action.”  Thompson v. Summers, 567 N.W.2d 

387, 390 (S.D. 1997).  A motion to dismiss is viewed with disfavor and is 

rarely granted.  Id.   

Lakota Plains ability to analyze whether the Housing Authority and 

the Individual Third-Party Defendants should be dismissed for lack of 

subject matter jurisdiction, as well as the ability of this Court to review 

the same is hindered by the Housing Authority’s refusal to answer or 

provide discovery as more fully set forth above.  Neither Lakota Plains, 

nor the trial court, nor this Court has received any information from the 

Individual Third-Party Defendants, but rather the entire basis of their 

dismissal was premised upon information provided by a non-party, Doyle 

Pipe on Head.  It is unclear whether or not the Individual Third-Party 

Defendants’ counsel has even had contact with each of the Third-Party 

Defendants.  Even so, the Individual Third-Party Defendants are not 

entitled to dismissal as they are sued for the individual actions, not for 

their official capacities. 

The United States Supreme Court addressed this issue in Lewis v. 

Clarke, 137 S.Ct. 1285, 197 L.Ed. 2d 631 (2017).  In Lewis, a limosine 

driven by William Clark, an employee of the Mohegan Tribal Gaming 

Authority, was transporting patrons of the Mohegan Sun Casino when it 
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struck Brian and Michelle Lewis.  Id. at 1289.  The Lewises filed suit 

against Clark in state court and Clark moved to dismiss for lack of 

subject matter jurisdiction on the basis of tribal sovereign immunity.  Id. 

The Supreme Court of Connecticut held that tribal sovereign immunity 

barred the suit.  Id. at 1290.  The United States Supreme Court reversed.  

The Court held that “[t]he distinction between individual- and official-

capacity suits is paramount here. In an official-capacity claim, the relief 

sought is only nominally against the official and in fact is against the 

official's office and thus the sovereign itself.  This is why, when officials 

sued in their official capacities leave office, their successors 

automatically assume their role in the litigation.”  Id. at 1291 (internal 

citations omitted).  On the other hand, “[p]ersonal-capacity suits…seek to 

impose individual liability upon a government officer for actions taken 

under color of state law. [O]fficers sued in their personal capacity come 

to court as individuals, and the real party in interest is the individual, 

not the sovereign.”  Id. (internal citations omitted).   

Lakota Plains’ claims against the Individual Third-Party 

Defendants are clearly personal capacity suits.  If the individual Third-

Party Defendants leave their positions, they will continue to be named as 

parties in this litigation for their actions in failing to cap the propane gas 

line in Unit 157.  As the Lewis Court held, “[t]his is not a suit against 

Clarke [the individual Third-Party Defendants] in his official capacity. It 
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is simply a suit against Clarke [the individual Third-Party Defendants] to 

recover for his [their] personal actions, which ‘will not require action by 

the sovereign or disturb the sovereign's property.’”  Id. at 1291.  

With respect to the Housing Authority, there are any number of 

contractual or statutory situations in which the Housing Authority could 

have consented to suit in other jurisdictions and/or waived sovereign 

immunity.  In 1975, Congress passed Public Law 93-638, the Indian Self 

Determination and Education Assistance Act (“ISDEAA”), “to provide 

maximum Indian participation in the Government and education of the 

Indian people; to provide for full participation of Indian tribes in 

programs and services conducted by the Federal Government for Indians 

and to encourage the development of human resources of the Indian 

people; to establish a program of assistance to upgrade Indian education; 

to support the right of Indian citizens to control their own educational 

activities; and for other purposes.”  That law is now codified beginning at 

25 U.S.C. § 5301. 25 U.S.C. § 5321 provides rules for 638 “self-

determination contracts.”  Within that code provision “[t]he Secretary is 

directed, upon the request of any Indian tribe by tribal resolution, to 

enter into a self-determination contract or contracts with a tribal 

organization to plan, conduct, and administer programs or portions 

thereof[.]”  25 U.S.C. § 5321(a)(1).  The code provision further provides 

for the procurement of insurance and the waiver of immunity.  “[T]he 
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Secretary shall be responsible for obtaining or providing liability 

insurance or equivalent coverage, on the most cost-effective basis, for 

Indian tribes, tribal organizations, and tribal contractors carrying out 

contracts, grant agreements and cooperative agreements pursuant to 

this chapter. In obtaining or providing such coverage, the Secretary shall 

take into consideration the extent to which liability under such contracts 

or agreements are covered by the Federal Tort Claims Act.”  25 U.S.C. § 

5321(c)(1).  “Any policy of insurance obtained or provided by the 

Secretary pursuant to this subsection shall contain a provision that the 

insurance carrier shall waive any right it may have to raise as a defense 

the sovereign immunity of an Indian tribe from suit, but that such waiver 

shall extend only to claims the amount and nature of which are within the 

coverage and limits of the policy and shall not authorize or empower such 

insurance carrier to waive or otherwise limit the tribe's sovereign immunity 

outside or beyond the coverage or limits of the policy of insurance.”  25 

U.S.C. § 5321(c)(3)(A) (emphasis added).  During the hearing, Doyle Pipe 

on Head acknowledged that the Housing Authority does maintain 

insurance coverage.  Transcript, App. at D-12, p. 92:11 – 92:20.  

However, Doyle Pipe on Head denies, without any evidence other than his 

testimony, that the Housing Authority has any 638 contracts.  

Transcript, App. at D-7, p. 68:15 – 68:17. 
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The Native American Housing Assistance and Self Determination 

Act (“NAHASDA”), to which the Housing Authority acknowledges is 

applicable, is codified at 25 U.S.C. § 4101.  Under the NAHASDA, 

Congress recognized “the need for affordable homes in safe and healthy 

environments on Indian reservations, in Indian communities, and in 

Native Alaskan villages is acute and the Federal Government shall work 

not only to provide housing assistance, but also, to the extent 

practicable, to assist in the development of private housing finance 

mechanisms on Indian lands to achieve the goals of economic self-

sufficiency and self-determination for tribes and their members.”  25 

U.S.C. § 4101.  Further, “[f]ederal assistance to meet these 

responsibilities shall be provided in a manner that recognizes the right of 

Indian self-determination and tribal self-governance by making such 

assistance available directly to the Indian tribes or tribally designated 

entities under authorities similar to those accorded Indian tribes in Public 

Law 93-638 (25 U.S.C. 450 et seq.).”  Id. (emphasis added). 

Further, if the Court considers the unsigned charter provided by 

the Housing Authority (SR 1076), the Charter specifically provides that 

“OSLH shall have the power to sue and is authorized to consent to be 

sued in the Oglala Sioux Tribal Courts or another court of competent 

jurisdiction[.]” See Charter, Art. VI(2)(b).  There is no question that the 

Charter language allows the Housing Authority to “consent to be sued on 
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the Oglala Sioux Tribal Courts or another court of competent jurisdiction.”  

Certainly, the trial court in this case is “another court of competent 

jurisdiction.”  There is also no question that the Housing Authority 

carries insurance in the event it is sued.  One must ask the rhetorical 

question, what is the purpose of insurance if there are not some 

situations wherein the Housing Authority has consented to be sued.  

However, as the Housing Authority asserts that it has never consented to 

be sued (despite the fact that it did consent to be sued in Weeks), neither 

Lakota Plains, nor the trial court, nor this Court can make any 

assessment of which jurisdiction(s) the Housing Authority consented to 

suit in.   

Through the ISDEAA or NAHASDA, the U.S. Department of 

Housing and Urban Development provides assistance and/or grants for 

Native American housing.  Doyle Pipe on Head acknowledged that there 

are conditions attached to that funding, one of which includes procuring 

insurance coverage. Transcript, App. at D-12, p. 92:11 – 92:20.  Lakota 

Plains presented sufficient questions of fact, which could not be weighed 

by the trial court without additional information, which precluded the 

dismissal in this case. 

The trial court erred when it dismissed the Housing Authority and 

the Individual Third-Party Defendants on the basis of subject matter 

jurisdiction.  At the very least, additional discovery is necessary.  Without 
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regard to discovery, under the United States Supreme Court’s holding in 

Lewis, Lakota Plains suit against the Individual Third-Party Defendants 

in their personal capacity, for their own actions, should not be 

dismissed. 

CONCLUSION 

For the foregoing arguments and authority set forth herein, the 

Appellant, C. Brunsch, Inc., d/b/a Lakota Plains Propane, respectfully 

requests that this Court reverse the Trial Court’s Rule 54(b) Judgment 

Granting Third-Party Defendants’ Motion to Dismiss and to remand this 

case for further discovery and/or proceedings related to the Third-Party 

Complaint filed by C. Brunsch, Inc., d/b/a Lakota Plains Propane 

against the Third-Party Defendants, the Oglala Sioux Lakota Housing 

Authority, Richard Hill, Derek Janis, Wes Cottier, William White, Ben 

Plenty Arrows, Renaldo Two Bulls, Brandon Wes, Derek Slim, and Robin 

Tuttle. 

Dated this 2nd day of October, 2018. 
  

NOONEY & SOLAY, LLP 

 
 
/s/ Robert J. Galbraith___________________ 
JOHN K. NOONEY 
ROBERT J. GALBRAITH 

Attorneys for Appellant 
326 Founders Park Drive / P. O. Box 8030 
Rapid City, SD  57709-8030 

(605) 721-5846 
john@nooneysolay.com 

robert@nooneysolay.com  
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PRELIMINARY STATEMENT 

 

 Citations to the pleadings will be referred to as Settled Records (“SR”), the 

numbers assigned by the Clerk, and any further designation as appropriate, e.g. “SR 001, 

Complaint.”  References to the documents in the Appendix will be referred to as the 

document name and Appendix (“App.”) with the appropriate page and/or paragraph 

number, e.g. “Memorandum Order, App. at B-1-17, ¶ 4.”   

 Appellees, Oglala Sioux Lakota Housing Authority, Richard Hill, Derek Janis, 

Wes Cottier, William White, Ben Plenty Arrows, Renaldo Two Bulls, Brandon 

Shangreau [erroneously named as “Brandon Wes”], Tom Waters [erroneously named as 

“Derek Slim”], Robin Tuttle shall be collectively referred to as “OSLH.”  Individually, 

Oglala Sioux Lakota Housing Authority will be referred to as the “Housing Authority” 

and the named Housing Authority officials and employees shall be referred to 

collectively as “OSLH Employees.”  Appellant, C. Brunsch, Inc., shall be referred to as 

“Appellant.” 

JURISDICTIONAL STATEMENT 

 

 Jurisdiction over this matter is exclusive in the courts of the Oglala Sioux Lakota 

Tribe (“Tribe”) of the Pine Ridge Reservation (“Reservation”) and the South Dakota 

Circuit Court of the Seventh Judicial District (“Circuit Court”) lacks subject matter 

jurisdiction necessary to reach the merits of any of Appellants’ claims.  While jurisdiction 

over the underlying dispute is not proper in South Dakota Circuit Court, this Court has 

jurisdiction to determine whether the Circuit Court properly dismissed this matter for lack 

of subject matter jurisdiction. 
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 This Court has appellate jurisdiction over the Circuit Court’s well-reasoned 

Memorandum Order of February 14, 2018 (“Order”), which dismissed Appellant’s claims 

against Appellees on the basis that the Circuit Court lacked subject matter jurisdiction.   

The Order was certified by the Circuit Court as a final decision pursuant to Rule 54(b).  

App. at A-1, A-4.  Following Rule 54 (b) certification, Appellant filed a Notice of Appeal 

on August 3, 2018.   SR 3340.  This Court has jurisdiction over this appeal pursuant to 

SDCL § 15-26(A)-3 and SDCL § 15-6-54(b).   

STATEMENT OF LEGAL ISSUES 

 

I. WHETHER THE CIRCUIT COURT APPROPRIATELY DISMISSED 

APPELLANT’S THIRD PARTY CLAIMS FOR LACK OF SUBJECT 

MATTER JURISDICTION APPELLANT’S CLAIMS AGAINST 

TRIBAL ENTITIES AND MEMBERS FOR ALLEGED TORTS 

COMMITTED WITHIN THE RESERVATION ON TRUST LAND? 

A. The Circuit Court appropriately held that it lacked jurisdiction over 

Appellant’s third-party claims against OSLH due to their tribal status 

and location that the alleged torts were committed.  It further held that 

assumption of jurisdiction would infringe upon tribal sovereignty.   

B. Most Relevant Cases: 

a. South Dakota's Constitution Art. XXII.  

 

b. Risse v. Meeks, 1998 S.D. 112, 585 N.W.2d 875. 

 

c. Sage v. Sicangu Oyate Ho, Inc., 473 N.W.2d 480 (S.D. 1991). 

d. Williams v. Lee, 358 U.S. 217, 79 S.Ct. 269, 3 L.Ed.2d 251 

(1959). 

e. Oglala Sioux Tribe Law & Order Code (“OSLOC”) Chapter 2, 

§ 20. 
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II. WHETHER APPELLANT’S UNTIMELY AND FUTILE DISCOVERY 

PURSUITS SHOULD HAVE DELAYED THE CIRCUIT COURT’S 

RESOLUTION OF OSLH’S MOTION TO DISMISS RE:  SUBJECT 

MATTER JURISDICTION? 

 

A. The Circuit Court properly held that Appellant’s discovery pursuits 

were untimely and not necessary to resolve whether it lacked subject 

matter jurisdiction over the third-party claims.  It further held that a 

summary judgment standard should not be applied to the factual 

challenge of the Court’s subject matter jurisdiction.  

 

B. Most Relevant Authority 

a. Hutterville Hutterian Brethren, Inc. v. Waldner, 2010 S.D. 86, 

791 N.W.2d 169. 

b. Osborn v. United States, 918 F.2d 724 (8th Cir.1990). 

c. SDCL § 15-6-12(b). 

d. Storm v. Durr, 2003 S.D. 6, ¶ 11, 657 N.W.2d 34 

STATEMENT OF THE CASE 

 

This matter arose in the South Dakota State Circuit Court for the Seventh Judicial 

District, County of Oglala Lakota (“Circuit Court”).  Honorable Jeffrey Robert Connolly 

presided.   

Plaintiff, Jennifer Chase Alone (“Plaintiff”), as the personal representative of the 

Estate of Elfreda Ann Takes War Bonnet initiated this matter against Appellant, seeking 

damages as a result of Appellant’s negligence which resulted in an explosion that 

destroyed a duplex located in Pine Ridge, Oglala Lakota County, South Dakota.  SR 001, 

Complaint.  Appellant subsequently filed a Third-Party Complaint alleging OSLH was 

responsible for the explosion.  SR 084, Third-Party Complaint.  Appellant’s third-party 

claims (“claims”) and the underlying circumstances of the explosion have not been 
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established.  OSLH has not filed an Answer to Appellant’s Third-Party Complaint, and 

contrary to Appellant’s representation, OSLH disputes Appellant’s claims.   

While OSLH has not denied Appellant’s allegations in a substantive Answer, it 

moved for dismissal based on the Circuit Court’s lack of subject matter jurisdiction.  SR 

189, Motion to Dismiss I; SR 458, Motion to Dismiss II.  OSLH’s first Motion to 

Dismiss re: subject matter jurisdiction was filed on September 14, 2017. SR189, Motion 

to Dismiss I.  The second Motion to Dismiss re: subject matter jurisdiction was 

substantively identical and raised no new issues to be decided.  SR458, Motion to 

Dismiss II; SR460, Brief in Support of Motion to Dismiss II.  In support of OSLH’s 

Motions to Dismiss re: subject matter jurisdiction, OSLH submitted briefs in support and 

the Housing Authority’s Chief Contracting Officer and former acting CEO, Doyle Pipe 

On Head’s Affidavit.  SR 191, Brief in Support of Motion to Dismiss I; SR 460, Brief in 

Support of Motion to Dismiss II; SR 205, Aff. of Pipe On Head (submitted as App. at C-

1-3). 

Appellant served written discovery on the Housing Authority, only, on September 

12, 2017.  SR 712, Aff. of Galbraith, Exhibit 2 attached thereto.  The Housing Authority 

objected to the discovery requests, which sought information regarding the merits of 

Appellant’s claims, on the basis it enjoys sovereign immunity as an arm of the Oglala 

Sioux Tribal Government.  SR 712, Aff. of Galbraith, Exhibit 3 attached thereto.  

Appellant further attempted to depose the Housing Authority, pursuant to SDCL § 15-6-

30(b)(6), on numerous topics that went to the underlying merits of Appellant’s claims.  

SR 712, Aff. of Galbraith, Exhibit 4.  The Housing Authority, only, objected on the basis 

of sovereign immunity and moved for a protective order because Appellant refused to 
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limit the scope of its inquiry.  SR 309; Hearing Transcript, App. at D-11, 43:18 – 44:4.  

Appellant never issued any written discovery or deposition subpoenas to OSLH 

Employees.   

While Appellant contends OSLH never provided it any discovery, this is only a 

half-truth.  Although the Housing Authority objected to Appellant’s formal discovery, 

prior to litigation being initiated, OSLH voluntarily provided Appellant with hundreds of 

documents (549 pages) it kept within the ordinary course of business.  App. at D-11, 

43:10-17.  Appellant acknowledged this.  App. at D-22-23, 88:6 – 90:6.  At no time prior 

to the Hearing on the Motions to Dismiss did Appellant suggest discovery was needed to 

address the key facts affecting subject matter jurisdiction: (1) the status of the land where 

the alleged actions or omissions of OSLH occurred, i.e. whether it was on trust property 

or within the Reservation boundaries; and (2) the tribal affiliation status of OSLH.  

Rather, Appellant directed its entire written discovery towards facts regarding the 

underlying merits of its claims.  SR 712, Aff. of Galbraith, ¶ 4 and Exhibit 2 attached 

thereto;SR712; App. at D-7, 28:10-19; Memorandum Order, App. at B-12-13.  As 

Appellant did not pursue written discovery of facts affecting jurisdiction, it also did not 

file any motions to compel.  App. at D-11, 44:5-13.   

At no time did Appellant seek to depose OSLH Employees.  The only deposition 

it sought prior to the Hearing was the Housing Authority’s 30(b)(6) deposition. SR712, 

Aff. of Galbraith, ¶ 6, Exhibit 4 attached thereto.  None of the 47 topics Appellant sought 

in the 30(b)(6) deposition on were aimed at the factual statements affecting subject matter 

jurisdiction in Mr. Pipe On Head’s Affidavit, the status of the land at issue, or Indian 
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status of OSLH.  Id.; see also App. at C-1-3.  All 47 topics were directed to the merits of 

the underlying litigation.  Id.   

From the time OSLH raised subject matter jurisdiction as a defense on September 

14, 2017 until the Hearing on January 18, 2018, Appellant had more than four months to 

seek discovery regarding facts relevant to subject matter jurisdiction. SR189; App. D-6-7, 

21:12 – 25:22.  Appellant chose not to, instead waiting until the eleventh hour – less than 

a week before the Hearing – to suggest for the first time it needed discovery to respond to 

OSLH’s subject matter jurisdiction arguments.  SR 712, Aff. of Galbraith, ¶¶ 4, 6 and 

Exhibits 2 and 4 attached thereto; App. D-6-7, 21:12 – 25:22.  At that time, OSLH’s 

counsel had solidified travel arrangements to attend the Hearing from out of State. 

Had Appellant limited its discovery pursuits to only that which was necessary to 

resolve the subject matter jurisdiction and/or sovereign immunity issues, there would 

have been no objection.  App. at D-6-7, 24:13 – 25:22; D-11, 43:10 – 44:13; D-12, 46:2-

7.  Counsel for OSLH contacted Appellant’s counsel and requested Appellant stipulate to 

limit the scope of the 30(b)(6) deposition to those issues necessary to resolve the motions 

to dismiss.  Id.  However, Appellant declined, necessitating the Housing Authority’s 

Motion for Protective Order.  Id.  OSLH Employees did not move for a protective order 

based on sovereign immunity.  SR 309.   

As made clear at the Hearing, Appellant had the burden of proof to establish 

jurisdiction in the Circuit Court and to pursue reasonable discovery tailored to address the 

threshold issue of jurisdiction to meet its burden of proof.  App. at D-6-7, 23:13 – 25:22; 

D-11, 43:10 – 44:13.  Appellant does not deny it made zero effort to obtain tribal 

membership information from the Tribe or information regarding status of the land at 
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issue from the Bureau of Indian Affairs (“BIA”).  Appellant had equal ability and 

opportunity to seek this information.   

A Hearing was held on the Motions to Dismiss re: subject matter jurisdiction.1  

During the Hearing, OSLH’s counsel again outlined the determinative facts necessary to 

resolve the challenge of subject matter jurisdiction: (1) the location of the alleged actions 

or omissions of OSLH, and (2) the status of the Housing Authority and the OSLH 

Employees as a tribal governmental entity and tribal members.  App. at D-4, 13:14 – 

15:19.   

OSLH then called Mr. Pipe On Head to testify related to the subject matter 

jurisdiction arguments.  App. at D-14-25; App. at C-1-3.  The testimony largely 

confirmed his prior Affidavit and OSLH introduced several publicly available exhibits 

through him that further supported dismissal.  Id.  Appellant cross-examined Mr. Pipe On 

Head.  Id.  While Mr. Pipe On Head testified regarding a variety of topics, a very limited 

amount of testimony was relied upon by the Circuit Court in reaching its decision to 

dismiss for lack of subject matter jurisdiction.   App. at B-9-17. 

Mr. Pipe On Head’s most relevant testimony affecting jurisdiction was (1) the 

Housing Authority is a governmental agency of the Tribe created by a tribal Charter 

(App. at D-14-15, 54:9 – 59:8; SR 1076, OSLH Charter, (submitted as App. at E-1-14)); 

(2) OSLH operates exclusively within the boundaries of the Reservation (App. at D-16, 

62:18-23; D-20, 77:13-25; App. at E-1-14); (3) OSLH Employees are enrolled members 

of the Tribe and the Housing Authority maintains record of their tribal enrollment status 

during the ordinary course of its business (App. at D-16-20, 62:18-23 – 77:12; SR 1134, 

                                                 
1 Other issues were also addressed during the hearing which are not at issue in this 

appeal, including the issue of the Housing Authority’s sovereign immunity.   
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Personnel Action Sheets, (submitted as App. at F-1-18); SR 1152, Tribal Enrollment 

Sheets, (submitted as App. at G-1-9)); and (4) the duplex at issue was within the 

Reservation and located on trust property owned by the Tribe (App. at D-20, 77:13 – 

83:5; SR 1161, Housing Units (submitted as App. at H-1-11)).   These determinative facts 

established by Mr. Pipe On Head’s testimony and Affidavit were also supported with 

documentary evidence received as exhibits during the Hearing, most of which are 

publicly available governmental documents for which a foundation was laid by Mr. Pipe 

On Head.  App. at E-1-14; App. at F-1-18; App. at G-1-9; App. at H-1-11; App. at D-14-

21.  Appellant did not previously issue discovery requests to OSLH seeking the 

documents offered as exhibits at the Hearing.  SR 712, Aff. of Galbraith, ¶ 4 and Exhibit 

2 attached thereto. 

Following the Hearing, the Circuit Court entered its Memorandum Order granting 

OSLH’s Motions to Dismiss re: subject matter jurisdiction  App. at B-1-17.  The Circuit 

Court rightly concluded it lacked jurisdiction over tort claims against tribal members and 

a tribal entity that occurred within the boundaries of the Reservation on trust property 

owned by the Tribe.  App. at B-9-14, B-16.  The Circuit Court found sufficient 

evidentiary support for the factual challenge of its subject matter jurisdiction in the form 

of Mr. Pipe On Head’s Affidavit, Mr. Pipe On Head’s live testimony, and Exhibits A-G 

that were received at the Hearing.   App. at B-12; see also App. at E-1-14; App. at F-1-

18; App. at G-1-9; App. at H-1-11; SR 1090, SR 1098.   Based on evidence presented, the 

Circuit Court concluded (1) OSLH is comprised of a tribal entity and tribal members; (2) 

the Housing Authority is the Tribe’s public housing authority that operates only on trust 

land within the Reservation; (3) the Housing Authority only serves tribal members and 
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typically only employs tribal members; (4) OSLH Employees are enrolled members of 

the Tribe; and (5) the alleged culpable conduct of OSLH took place on trust land within 

the exterior boundaries of the Reservation.  Id.   

 In addition to holding subject matter jurisdiction barred Appellant’s claims, the 

Circuit Court addressed the issue of Appellant’s untimely request for further discovery.  

Having reviewed Appellant’s prior discovery requests, the Circuit Court made the 

following observation 

[T]he record does not suggest that [Appellant] attempted to initiate any discovery 

in relation to the factual issue in dispute – that the alleged negligence occurred on 

trust land within the exterior boundaries of the Reservation or whether the third-

party defendants are tribal members.  [Appellant] had several months to pursue 

such discovery and did not do so, they should not be allowed to do so now.   

 

App. at B-12-13; see also SR 712, Aff. of Galbraith, ¶¶ 4, 6 and Exhibits 2 and 4 

attached thereto.  Appellant never suggested the Housing Authority was not a tribal entity 

for purposes of jurisdiction.   

The Circuit Court observed it had a duty to “satisfy itself” that it may properly 

maintain jurisdiction, and in doing so, was not required to eliminate the existence of 

disputed material fact.  App. at B-13.  Finally, the Circuit Court held Appellant’s request 

to conduct discovery regarding whether the Housing Authority consented to jurisdiction 

in State court was also unavailing because “jurisdiction cannot be conferred by consent, 

agreement, stipulation or waiver.”  Id.  The Circuit Court concluded “additional 

discovery of the type contemplated by [Appellant], would not reveal any information 

which would upset the Court’s determination.”  App. at B-13.  

The Circuit Court held maintaining such jurisdiction would infringe upon the 

Tribe’s sovereignty.  App. at B-13-14.  The Circuit Court observed (1) the Tribe may 
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regulate the activities of non-members, such as Appellant, who enter into consensual 

relationships with the Tribe or its members; (2) the Tribe has an established court system 

and jurisdictional framework to handle claims such as Appellant’s; and (3) the Oglala 

Sioux Tribal Court is equipped to resolve such claims.  App. at B-14. 

The Circuit Court expressly declined to reach the issue of sovereign immunity as 

its dismissal of Appellant’s claims on the basis of subject matter jurisdiction rendered the 

issue of sovereign immunity moot.2  App. at B-14-15.  The Circuit Court dismissed 

Appellant’s claims on the sole basis it lacked subject matter jurisdiction.  App. at B-16.  

Thereafter, the Circuit Court certified the Memorandum Order as a final judgment 

pursuant to OSLH’s Motion for Rule 54(b) Certification and Appellant subsequently 

initiated this Appeal.  App. at A-1-25; SR 1272; SR 3340; SR 3358. 

STATEMENT OF FACTS 

 

The Housing Authority is an arm of tribal government of the Oglala Sioux Tribe 

(“Tribe”) and OSLH Employees are enrolled tribal members employed by the Housing 

Authority.  App. at C-1-3, ¶ 6; SR 84, Third-Party Complaint, ¶¶ 4-5, 7-8; Hearing 

Transcript, App. at D-14-15, 56:1 – 59:8; App. at D-16-20, 62:18-23 – 77:12; App. at E-

1-14; App. at F-1-18; App. at G-1-9.  The Housing Authority operates exclusively within 

the exterior boundaries of the Pine Ridge Indian Reservation (“Reservation”) and only 

serves members of the Tribe.  App. at C-2, ¶ 6; SR 84, Third-Party Complaint, ¶ 5; App. 

at D-16, 62:18-23; D-20, 77:13-25; App at E-1-14.    

                                                 
2 Appellant’s Brief is devoted nearly exclusively to the issue of sovereign immunity.  As 

that issue has no bearing on this appeal, OSLH largely declines to address those 

arguments. Subject matter jurisdiction and sovereign immunity, while having some 

relation to one another, are not one in the same.  Appellant’s attempt to conflate those 

issues should be ignored as it confuses the primary issue on appeal: whether the Circuit 

Court laced subject matter jurisdiction.   
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Appellant is a propane company that entered consensual business relationships 

with individual tribal members within the Reservation to deliver propane to various 

residential properties.  See SR 1, Complaint, ¶ 6; SR 42, ¶ 7; App. at C-2, ¶¶ 5-6, 13.  By 

doing so, Appellant consented to the exclusive jurisdiction of the Tribe.  App. at B-14; 

See also Oglala Sioux Tribe Law & Order Code (“OSLOC”) Chapter 2, § 20 (submitted 

as App. at I-1-2).   

 The explosion at issue occurred in public housing Units 157 and 158, which are 

rental units owned and operated by the Housing Authority.   App. at C-2-3, ¶¶ 10-11; SR 

84, Third-Party Complaint, ¶¶ 3-4; App. at D-20, 77:13 – 83:5; App. at H-1-11.   The real 

property on which Units 157 and 158 are located is trust property owned by the Tribe and 

held in trust by the United States.  App. at C-2-3, ¶¶ 10-11; App. at D-20, 77:13 – 83:5; 

App. at H-1-11.   The property is located within the exterior boundaries of the 

Reservation.  Id.  All alleged actions or omissions of OSLH occurred on trust property 

within the exterior boundaries of the Reservation.  App. at C-2-3, ¶¶ 4, 8 App. at D-16, 

62:18-23; D-20, 77:13 – 83:5; App. at E-1-14.   

STANDARD OF REVIEW 

 

A court’s dismissal for lack of subject matter jurisdiction is generally reviewed de 

novo.  However, review is slightly different regarding a factual Rule 12(b)(1) challenge 

of subject matter jurisdiction.  Hutterville Hutterian Brethren, Inc. v. Waldner, 2010 S.D. 

86, ¶ 20, 791 N.W.2d 169.  In such instances, a trial court may consider matters outside 

the pleadings and no presumptive truthfulness attaches where the court must satisfy itself 

it has fully evaluated its ability to hear the controversy.  As the Court observed in 

Waldner: 
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A court deciding a motion under Rule 12(b)(1) must distinguish between a “facial 

attack” and a “factual attack.” In the first instance, the court restricts itself to the 

face of the pleadings, and the non-moving party receives the same protections as 

it would defending against a motion brought under Rule 12(b)(6).... In a factual 

attack, the court considers matters outside the pleadings, and the non-moving 

party does not have the benefit of 12(b)(6) safeguards.  In factual attacks, the 

court must also weigh the evidence and resolve disputed issues of fact affecting 

the merits of the jurisdictional dispute.  Because at issue in a factual 12(b)(1) 

motion is the trial court's jurisdiction-its very power to hear the case-there is 

substantial authority that the trial court is free to weigh the evidence and satisfy 

itself as to the existence of its power to hear the case.  In short, no presumptive 

truthfulness attaches to the plaintiff's allegations, and the existence of disputed 

material facts will not preclude the trial court from evaluating for itself the merits 

of jurisdictional claims.  Thus, evidentiary hearings, affidavits, documents, and 

live testimony may all be considered to resolve the subject matter jurisdiction 

dispute. 

 

Waldner, ¶ 20 (citing Osborn v. United States, 918 F.2d 724, 729-80, n. 6 (8th Cir.1990)) 

(emphasis added).  As the Eighth Circuit observed regarding this same issue:  

As no statute or rule prescribes a format for evidentiary hearings on jurisdiction, 

‘any rational mode of inquiry will do.’  Once the evidence is submitted, the 

district court must decide the jurisdictional issue, not simply rule that there is or 

is not enough evidence to have a trial on the issue.  

Osborn, 918 F.2d at 730 (internal citation omitted) (emphasis added).   

In resolving a factual Rule 12(b)(1) attack, a trial court must not simply ignore the 

facts affecting jurisdiction.  The trial court must have latitude and discretion in receiving 

and evaluating such facts to satisfy itself regarding its subject matter jurisdiction.   

Appellant never articulated an argument that it disputes the established facts 

affecting subject matter jurisdiction.  To the extent this Court may determine that 

determinative facts were in dispute, and the Circuit Court made a determination of 

disputed fact, it may review those findings “under the ‘clearly erroneous’ standard.”  See 

Osborn, 918 F.2d at 730.   

In any event, the Circuit Court appropriately satisfied its mandate to receive 

evidence of facts affecting its jurisdiction, and upon review of that evidence, properly 
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concluded there were sufficient facts available to satisfy itself that it lacked subject 

matter jurisdiction.  This determination should not be disturbed. 

ARGUMENT 

 

Appellant presents zero argument or authority that should overturn the Circuit 

Court’s proper dismissal of its claims.  As the following arguments demonstrate: (I) the 

law of South Dakota disclaims subject matter jurisdiction over Appellant’s claims; (II) 

Appellant’s discovery pursuits were untimely and futile; and (III) Appellant failed to 

present additional credible authority or argument to support its appeal.   

I. THE CIRCUIT COURT PROPERLY DETERMINED IT LACKED 

SUBJECT MATTER JURISDICTION. 

 

Based on the parties’ briefing and uncontested evidence, the Circuit Court 

properly determined it did not have subject matter jurisdiction over Appellant’s claims.  

App. at B-9-17.  The Circuit Court properly recognized the long- accepted principal of 

civil jurisdiction in South Dakota “that Indian conduct occurring on trust allotments is 

beyond the State’s jurisdiction.”  App. at B-10 (citing Risse v. Meeks, 1998 S.D. 112, ¶ 

18).   The Circuit Court’s finding that OSLH is comprised of “tribal entities or tribal 

members” and the alleged tortious conduct took place on trust land within the exterior 

boundaries of the Reservation was determinative.  App. at B-12.  Moreover, the Circuit 

Court properly determined exercise of subject matter jurisdiction would infringe on the 

sovereignty of the Oglala Sioux Tribe.  App. at B-14. 

A. South Dakota’s Constitution Expressly Disclaims State Court 

Subject Matter Jurisdiction Over Claims Against Indians Arising 

on Indian Lands. 

 



 

14 

South Dakota's Constitution Art. XXII declares ‘Indian lands shall remain under 

the absolute jurisdiction and control of the Congress of the United States.”  Risse v. 

Meeks, 1998 S.D. 112, ¶ 12, 585 N.W.2d 875, 877 (citing Smith v. Temple, 82 S.D. 650, 

152 N.W.2d 547 (1967) (emphasis added).   Consistent with its Constitution, the South 

Dakota Supreme Court held that “[i]n general, civil jurisdiction over disputes between 

reservation Indians lies exclusively in tribal court.”  Sage v. Sicangu Oyate Ho, Inc., 473 

N.W.2d 480, 482, 69 Ed. Law Rep. 573 (S.D. 1991) (emphasis added).     

Pursuant to South Dakota’s Constitution and interpreting case law, where, such as 

here, the actions or omissions of an Indian resulting in a civil claim occur on property 

held by the United States in trust for an Indian tribe, adjudication of such claims in state 

court is improper.  Risse, ¶ 18 (citing DeCoteau v. District County Court, 420 U.S. 425, 

428, 95 S.Ct. 1082, 1085, 43 L.Ed.2d 300, 305 (1975) (“Indian conduct occurring on the 

trust allotments is beyond the State's jurisdiction, being instead the proper concern of 

tribal or federal authorities.” (emphasis added)); See also Peano v. Brennan, 20 S.D. 342, 

106 N.W. 409 (1906) (Pursuant to Art. XXII of South Dakota Constitution, State has no 

jurisdiction to adjudicate civil suit where cause of action arose on real property within the 

Pine Ridge Indian Reservation); Red Fox v. Hettich, 494 N.W.2d 638, 643 (S.D. 1993) 

(Tribal Court was appropriate jurisdiction over civil action arising within exterior 

boundaries of Standing Rock Sioux Indian Reservation on a state highway easement). 

“It is well settled that civil jurisdiction over activities of non-Indians concerning 

transactions taking place on Indian lands ‘presumptively lies in the tribal courts unless 

affirmatively limited by a specific treaty provision or federal statute.’”  Sage, 473 

N.W.2d at 482 (citing White Mountain Apache Tribe v. Smith Plumbing Co., 856 F.2d 
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1301, 1305 (9th Cir.1988)) (citations omitted); see also Red Fox, 494 N.W.2d at 644 

(“Absent specific treaty provisions or federal statutes which categorically bar or grant [a 

tribe’s] civil judicial jurisdiction, ‘[c]ivil jurisdiction over [activities of non-Indians on 

reservation lands] presumptively lies in the tribal courts [.]’”).  Furthermore, “‘[a] tribe 

may regulate ... the activities of nonmembers who enter consensual relationships with the 

tribe or its members, through commercial dealing, contracts, leases, or other 

arrangements.’” Brendale v. Confederated Yakima Indian Nation, 492 U.S. 408, 428, 109 

S.Ct. 2994, 3007, 106 L.Ed.2d 343, U.S. reh'g denied, 492 U.S. 937, 110 S.Ct. 22, 106 

L.Ed.2d 635 (1989) (quoting Montana v. United States, 450 U.S. 544, 565, 101 S.Ct. 

1245, 1258, 67 L.Ed.2d 493 (1981)).   

The jurisdictional bar is true regardless of whether the plaintiff is a non-Indian.  

Sage, 473 N.W.2d 480; Risse, ¶¶ 17-20.3  In Risse, civil claims by non-Indian plaintiffs 

against Indian defendants in South Dakota State court were properly dismissed due to the 

Court’s lack of subject matter jurisdiction because the alleged actions or omissions 

occurred on trust property even though the property was exterior to the current 

boundaries of the Pine Ridge Reservation.  Risse, ¶¶ 3, 17-20.   

The Constitution of South Dakota is clear: if a claim against an Indian arises on 

Indian land (i.e. property held in trust by the United States for the benefit of Indian 

tribes), State courts may not assume subject matter jurisdiction.  Here, the relevant facts 

establishing an absence of subject matter jurisdiction are (1) the Housing Authority is a 

governmental agency of the Tribe, (2) OSLH Employees are tribal members, (3) 

                                                 
3 Other jurisdictions have reached the same conclusion.  See Milbank Mutual Ins. Co. v. 

Eagleman, 218 Mont. 58, 705 P.2d 1117 (1985) (Montana state courts lack subject-matter 

jurisdiction over suit between Indians and non-Indians arising out of on-reservation 

conduct). 
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Appellant is a non-Indian business that entered into consensual business relationships 

with tribal members within the Reservation; and (4) the alleged actions or omissions of 

OSLH occurred on trust property and within the Reservation.  See SR 84, Third-Party 

Complaint, ¶¶ 4-5, 7-8; App. at D-14-15, 56:1 – 59:8; App. at D-16-20, 62:18-23 – 77:12; 

App. at E-1-14; App. at F-1-18; App. at G-1-9; App. at D-16, 62:18-23; SR 1, Complaint, 

¶ 6; SR 42, ¶ 7; App. at B-14; App. at I-1-2; App. at C-2-3, ¶¶ 10-11; App. at D-20, 77:13 

– 83:5; App. at H-1-11; App. at C-2-3, ¶¶ 4, 5-6, 8, 13. 

On these facts, it is clear the Circuit Court lacks subject matter jurisdiction.  

Appellant never presented any competing authority supporting an alternate conclusion 

and erroneously limits its arguments to the related but separate issue of sovereign 

immunity.  See Appellant’s Brief; SR 690.  The Circuit Court relied on well-settled law 

in South Dakota, which Appellant chose to ignore, in reaching its appropriate conclusion 

warranting dismissal.  App. at B-11-14.  OSLH respectfully requests the Court affirm the 

Circuit Court’s Memorandum Order and uphold dismissal.  

B. Principals of Infringement and Preemption Further Required 

Dismissal. 

 

Even if South Dakota’s Constitution did not disclaim subject matter jurisdiction 

over Appellant’s claims, principals of infringement and preemption required the Circuit 

Court to dismiss Appellant’s claims for lack of subject matter jurisdiction.  See App. at 

B-14.  “There are two distinct barriers to a state’s assumption of jurisdiction over 

reservation Indians: ‘infringement’ and ‘preemption.’”  Sage, supra, 473 N.W.2d at 481.  

Either of these “‘can be a sufficient basis for holding state law inapplicable to activity 

undertaken on the reservation or by tribal members,’” but they are generally considered 
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together because “‘[t]hey are related[.]’”  Id. (quoting White Mountain Apache Tribe v. 

Bracker, 448 U.S. 136, 143, 100 S.Ct. 2578, 2583, 65 L.Ed.2d 665 (1980)). 

 “Infringement” arises from Indian tribes’ inherent sovereignty.  Sage, 473 N.W.2d 

at 481 (citation omitted).  “[E]ven when an assertion of state jurisdiction over reservation 

Indians is not expressly preempted by federal law to the contrary, ‘the question has 

always been whether the state action infringed on the right of reservation Indians to make 

their own laws and be ruled by them.’”  Id. (quoting Williams v. Lee, 358 U.S. 217, 220, 

79 S.Ct. 269, 271, 3 L.Ed.2d 251 (1959)).  However, the preemption inquiry tends to 

overshadow the infringement doctrine in “modern cases.”  Sage, 473 N.W.2d at 482 

(citation omitted).  “Preemption” requires “‘a particularized inquiry into the nature of the 

state, federal, and tribal interest at stake, an inquiry designed to determine whether, in the 

specific context, the exercise of state authority would violate federal law.’”  Id. (quoting 

White Mountain Apache, 448 U.S. at 145, 100 S.Ct. at 2584).   

 The Third-Party Complaint at issue represents a dispute between reservation 

Indians and Appellant, who does not appear to be a reservation Indian, and therefore 

requires “a more exacting infringement and preemption analysis.”  Sage, 473 N.W.2d at 

482.  The South Dakota Supreme Court has issued varied rulings on subject matter 

jurisdiction over disputes between “reservation Indians” and non-members.  See id. (list 

of cases omitted).  However, where the dispute involves a reservation Indian and an 

outsider who voluntarily enters a consensual business relationship with the tribal 

member, the U.S. Supreme Court and other courts have consistently held state subject 

matter jurisdiction either infringes on tribal sovereignty or is preempted by federal law.  

Id. (“‘A tribe may regulate … the activities of nonmembers who enter consensual 
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relationships with the tribe or its members, through commercial dealing, contracts, leases, 

or other arrangements.’”) (internal quotation marks and citations omitted); see also 

Brendale, 492 U.S. at 428, 109 S.Ct. at 3007. 

 Infringement and preemption precluded the Circuit Court’s subject matter 

jurisdiction and each doctrine provided independent basis for dismissal.   

1. Assumption of subject matter jurisdiction would infringe on the 

Tribe’s sovereignty.   

 

The South Dakota Supreme Court “has consistently held it is ‘inappropriate for 

states to assert jurisdiction over ‘reservation affairs’ if it would interfere with tribal 

sovereignty and self-government and impair the authority of tribal courts.’”  Risse, supra, 

1998 S.D. 112, 585 N.W.2d at 877 (citing Gesinger v. Gesinger, 531 N.W.2d 17, 20 

(S.D.1995); In re Guardianship of Flyinghorse, 456 N.W.2d 567, 568 (S.D.1990); Wells 

v. Wells, 451 N.W.2d 402, 405 (S.D.1990)).  The test for determining whether state 

courts may assume jurisdiction over claims involving Indians is “whether the state action 

[would infringe] on the right of reservation Indians to make their own laws and be ruled 

by them.”  Wells, 451 N.W.2d at 405, (S.D. 1990) (citing Williams, 358 U.S. at 220, 79 

S.Ct. at 271; accord In re Guardianship of D.L.L. and C.L.L., 291 N.W.2d 278, 281 

(S.D.1980)).  The Wells Court stated “[i]n applying the [Williams v.] Lee infringement 

test” even where a claim arises from “a single transaction that occurred on the 

reservation,” it “is only appropriate that tribal law and tribal courts govern.”  Wells, 451 

N.W.2d at 405 (emphasis added). 

Williams v. Lee involved a non-Indian operator of a general store on the Navajo 

Reservation who brought suit in Arizona State court against tribal members who lived on 

the reservation, to collect for goods sold on credit.   Williams, 358 U.S. at 217-18.   The 
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tribal defendants filed a motion to dismiss, asserting jurisdiction was only appropriate in 

Navajo Tribal Court.   Williams, 358 U.S. at 218.  The motion to dismiss was denied, 

judgment was entered against the tribal defendants, and the Arizona Supreme Court 

affirmed, holding that no Act of Congress expressly forbids Arizona to exercise 

jurisdiction over civil suits by non-Indians against Indians, even where the action arises 

on an Indian reservation.  Id.  Finding Arizona’s determination doubtful, the United 

States Supreme Court granted certiorari.  Id.   

The United States Supreme Court overturned the decision of the Arizona Supreme 

Court na.  The Court stated:  

There can be no doubt that to allow the exercise of state jurisdiction here would 

undermine the authority of the tribal courts over Reservation affairs and hence 

would infringe on the right of the Indians to govern themselves.  It is immaterial 

that respondent is not an Indian.  He was on the Reservation and the transaction 

with an Indian took place there. The cases in this Court have consistently guarded 

the authority of Indian governments over their reservations.  Congress recognized 

this authority in the Navajos in the Treaty of 1868, and has done so ever since. If 

this power is to be taken away from them, it is for Congress to do it.  

Williams, 358 U.S. at 223 (internal citations omitted) (emphasis added).   

 

“A court's jurisdiction of the subject matter ... exists when a constitution or statute 

specifically confers upon the court such jurisdiction.”  Red Fox, 494 N.W.2d at 643 (S.D. 

1993) (citation omitted).  “This power is likewise conferred upon Indian courts by their 

constitutions or tribal codes.”  Id. 

The Oglala Sioux Tribe enacted law expressly providing for, and preserving, 

subject matter jurisdiction over civil suits wherein the defendant is a member of the 

Tribe, or if a non-Indian consents to the Tribe’s jurisdiction by performing certain acts.  

See OSLOC, Chapter 2, § 20 (App. at I-1-2).  The relevant statute provides in pertinent 

part: 
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The Oglala Sioux Tribal Court shall have jurisdiction of all suits wherein the 

defendant is a member of the Oglala Sioux Tribe and of all other suits between 

members and non-members who consent to the jurisdiction of the Tribe 

(a) Any person who is not a member of the Oglala Sioux Tribe shall be 

deemed as having consented to the jurisdiction of the Oglala Sioux 

Tribe, by doing personally through an employee, through an agent, or 

through a subsidiary, any of the following acts within the exterior 

boundaries of the Pine Ridge Indian Reservation.   

1. The transaction of any business. 

2. The commission or omission of any act which results in a tort 

action… 

8.   Any contractual agreement entered into within the exterior 

boundaries of the Pine Ridge Indian Reservation. 

App. at I-1-2, OSLOC Chapter 2, § 20(a) (emphasis added).    

It is clear the Tribe has enacted laws to adjudicate civil claims arising within 

Reservation boundaries between members and non-members alike.  The Tribe’s Law and 

Order Code expressly maintains civil subject matter jurisdiction over this matter, as the 

Housing Authority, an arm of the Tribe’s government, and OSLH Employees, enrolled 

members of the Tribe, are third-party defendants to this civil action.  Moreover, 

Appellant consented to the Tribe’s jurisdiction by transacting business within the exterior 

boundaries of the Reservation, committing actions or omissions resulting in a tort action, 

and entering contractual agreements with the Tribe or its members within the 

Reservation.  See SR 1, Complaint, ¶ 6; SR 42, ¶ 7; App. at C-2, ¶¶ 5-6, 13.4   

The Circuit Court correctly determined assuming subject matter jurisdiction over 

Appellant’s claims would infringe upon the Tribe’s sovereignty and violate well 

established law.  Appellant never presented any competing authority supporting an 

alternate conclusion regarding infringement and erroneously limits its arguments both 

                                                 
4 While extraneous to the record on appeal, Appellant acknowledged the 

jurisdiction of the Tribal Court, as it subsequently filed multiple (nearly identical) actions 

against the Housing Authority in Tribal Court, all arising from the same underlying 

circumstances as its two separate State court actions against OSLH.    
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before the Circuit Court, and now on appeal, to the related but separate issue of sovereign 

immunity.  See Appellant’s Brief; SR 690.  Dismissal was also appropriate on the basis of 

infringement.  As the Circuit Court concluded, the Tribe should be left to make its own 

laws and be ruled by them.   

i. Appellees are “Reservation Indians” 

 

 The Housing Authority is a “reservation Indian” for the purpose of the 

infringement and preemption analysis.  As the Eighth Circuit U.S. Court of Appeals 

previously found in Weeks Const., Inc. v. Oglala Sioux Housing Authority, 797 F.2d 668, 

670 (8th Cir. 1986), “[t]he Housing Authority was created by Oglala Sioux tribal 

ordinance to develop and administer housing projects on the Pine Ridge Indian 

Reservation in South Dakota.”  Id.  It is well established Indian housing authorities are 

tribal governmental entities.  See, e.g., E.E.O.C. v. Karuk Tribe Housing Authority, 260 

F.3d 1071, 1080 (9th Cir. 2001) (“[Tribal housing authorities are] not simply business 

entit[ies] that happen to be run by a tribe or its members, but, rather, occup[y] a role 

quintessentially related to self-governance.”); Dillon v. Yankton Sioux Tribe Housing 

Authority, 144 F.3d 581, 583 (8th Cir. 1998) (determining tribal housing authority was a 

tribal, governmental agency); Weeks, 797 F.2d at 670  (“a housing authority, established 

by a tribal council pursuant to its powers of self-government, is a tribal agency.”).   

 OSLH Employees, as tribal members residing and working on the Reservation, 

are also “reservation Indians” for purposes of this analysis.  App. at C-3, ¶¶ 4, 7-8; App at 

D—17-18, 68:21 – 72:12, D-20, 77:2-12; App. at F-1-18; App. at G-1-9.  The record 

establishes any alleged actions or omissions of OSLH Employees occurred while they 

were “perform[ing] work” “associated with the remodeling and/or refurbishing” the 
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duplex in question, that is located on trust property.  See SR 84, Third-Party Complaint, 

¶¶ 3, 8-18; App. at D-22, 87:5 – 88:5.  Tribal agency/member status, and the bar to State 

court jurisdiction that it creates, applies to OSLH for alleged actions or omissions 

occurring on trust property within the boundaries of the Reservation.  See Baker Elec. 

Coop., Inc. v. Chaske, 28 F.3d 1466, 1471 (9th Cir. 1999).  Accordingly, OSLH must 

legally be treated as “reservation Indians” for purposes of jurisdiction. 

2. Preemption deprived the Circuit Court of subject matter 

jurisdiction. 
 

In addition to infringement, the Circuit Court’s jurisdiction over Appellant’s 

claims is preempted by federal law.  This provides further basis to affirm the Circuit 

Court’s Memorandum Order. 

 The Housing Authority’s operating budget is funded primarily by the federal 

government under the Native American Housing Assistance and Self Determination Act, 

25 U.S.C. §§ 4101 et seq., (“NAHASDA”).  App. at C-3, ¶ 12; App. at D-16, 62:24 – 

63:15; Letter, SR 1090; Indian Housing Plan, SR 1098.  Under NAHASDA, Housing and 

Urban Development (“HUD”) provides grants to either tribes or tribally-designated 

housing entities, such as OSLH, to carry out affordable housing activities.  Id.  

NAHASDA “highlights the importance of affordable homes in safe and healthy 

environments on Indian reservations [and] in Indian communities,” as a means to achieve 

“self-sufficiency and self-determination.’”  E.E.O.C., 260 F.3d at 1080 (quoting 25 

U.S.C. § 4101) (emphasis added).  This comprehensive legislative scheme, designed 

specifically to give tribes greater self-determination rights using federal funds, effectively 

preempts any contrary state laws relative to federal Indian housing policies.   See, e.g., 25 
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U.S.C. § 4101(7); see also Oti Kaga, Inc. v. South Dakota Housing Development 

Authority, 188 F.Supp.2d 1148, 1153 (D.S.D. 2002).   

 In Sage, supra, the Court held State court jurisdiction over a dispute between a 

non-Indian and a school located on the Rosebud Sioux Indian Reservation was preempted 

by federal law.  Sage, 473 N.W.2d at 482-84.  Even though the school was owned and 

operated by a non-profit corporation incorporated under the laws of South Dakota, the 

Court held subject matter jurisdiction was preempted because the school qualified as a 

“tribal organization” eligible to receive federal grants through the Indian Self-

Determination and Education Assistance Act, 25 U.S.C. §450b(1).  Id. at 483-84.  The 

Sage Court recognized that where a comprehensive federal regulatory funding scheme 

applies to a tribal entity, coupled with the express federal policy of encouraging tribal 

“self-sufficiency,” “self-determination,” and “participation…in the planning, conduct, 

and administration of programs and services,” state courts cannot exercise subject matter 

jurisdiction over claims against a tribal entity due to the risk of significant impacts that 

would frustrate congressional intent.  Sage, 473 N.W.2d at 483 (citing 25 U.S.C. § 450a); 

App. at D-22, 84:4 – 85:1.5 

 The Housing Authority receives federal funding directly through NAHASDA, and 

it is undeniably a tribal governmental entity.   App. at C-3, ¶ 12; App. at D-16, 62:24 – 

63:15, D-21-22, 84:4 – 85:1; Letter and Indian Housing Plan (submitted collectively as 

App. at J-1-44).  Federal funding accounts for nearly all of the Housing Authority’s 

annual operating budget.  Id.  Assumption of subject matter jurisdiction would frustrate 

                                                 
5 Because South Dakota’s common law preemption analysis does not provide that a tort 

claim is created by federal law for purposes of preemption, OSLH reserves the right to 

argue that no federal cause of action is created under NAHASDA.  
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federal policy and law.  Thus, preemption applies.  App. at D-21-22, 84:4 – 85:1.  As the 

foregoing authority demonstrates, preemption further barred the Circuit Court’s 

assumption of subject matter jurisdiction.  Again, the Court should affirm dismissal. 

C.   Appellant Grossly Misunderstands the Distinction Between    

Subject Matter Jurisdiction and Sovereign Immunity.  

 

As it did before the Circuit Court, Appellant devotes nearly all of its Appellant’s 

Brief to the issue of sovereign immunity, as opposed to subject matter jurisdiction.  It is 

important to recognize OSLH made two separate arguments regarding these separate 

concepts through two separate sets of motions.  SR 189; SR 191; SR 458; SR 460; 

(compare with) SR 307; SR 311.  First, OSLH argued it is not subject to the Court’s 

subject matter jurisdiction based on (1) its status as tribal members and a tribal entity; and 

(2) because the alleged actions or omissions of OSLH occurred within the Reservation on 

trust property.  SR 191; SR 460.  Second, the Housing Authority, only, argued that if the 

Circuit Court determined it enjoyed subject matter jurisdiction in the face of the 

determinative facts set forth in the preceding sentence, that sovereign immunity divested 

the Circuit Court of any subject matter jurisdiction it assumed.  SR 311.  Surprisingly, 

Appellant devotes its entire argument on appeal to the latter argument which was not 

decided by the Circuit Court.   Appellant provides zero authority to contradict the former 

argument, which is determinative on appeal.  Importantly, OSLH Employees have not yet 

moved for dismissal based on sovereign immunity.  See SR 307.    

Appellant attempts to support its misdirected arguments with Lewis v. Clarke, 137 

S.Ct. 1285, 197 L.Ed. 2d 631 (2017).  Lewis is 100% inapplicable to the issue of pure 

subject matter jurisdiction, which is the subject of this appeal.  Lewis deals entirely with 

the issue of sovereign immunity.  Id.  Notably, Lewis is completely silent on (1) South 
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Dakota’s Constitution which disclaims jurisdiction over the conduct of Indians on Indian 

land; (2) the infringement analysis; (3) the preemption analysis; and (4) any analysis 

whatsoever on the pure subject matter jurisdictional interplay between state and tribal 

courts.  Lewis is completely devoid of any support whatsoever for Appellant’s appeal and 

should be disregarded.  

Whether OSLH Employees are sued in and individual or official capacity has no 

bearing on the issue of whether the Circuit Court had subject matter jurisdiction over 

them.6  Again, Lewis should be disregarded as inapplicable to the Circuit Court’s 

dismissal of Appellant’s claims based on the pure subject matter jurisdiction analysis. 

 Appellant also points to the “sue and be sued clause” in the Housing Authority’s 

Charter for the proposition OSLH may have consented to subject matter jurisdiction in 

the Circuit Court for Appellant’s claims.  Not only is this a stretch of the imagination, it 

is contrary to law.  The language of the Charter simply provides the Housing Authority 

may “consent to be sued (i.e. waive its sovereign immunity) in the Oglala Sioux Tribal 

Court or another court of competent jurisdiction.”  This clause does not state the Housing 

Authority may consent to be sued in any court, regardless of whether such court is 

authorized to exercise subject matter jurisdiction over the controversy.  This clause 

simply provides the Housing Authority may consent to be sued in a court of competent 

jurisdiction.  Typically, that court is the Tribal Court.  However, it is possible another 

court could have competent jurisdiction in limited situations if OSLH waived its 

                                                 
6 OSLH asserts there is no credible argument that OSLH Employees are sued in an 

individual capacity and the Housing Authority is the real party in interest.  OSLH 

reserves the right to so argue in the context of its Motions to Dismiss re: sovereign 

immunity in the unlikely event this matter is remanded.  OSLH also denies Lewis 

provides any credible authority impacting its unresolved sovereign immunity defense.   
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sovereign immunity (i.e. for torts committed by the Housing Authority on fee land 

outside of the Reservation).  It defies reason and established law to suggest the Housing 

Authority may force a foreign court to hear its controversies simply because it desires the 

court to exceed the lawful limits of its constitutionally or statutorily granted authority.  

Such an interpretation borders on absurd.  Moreover, the Housing Authority could not 

consent to jurisdiction on behalf of the OSLH Employees if they were actually named in 

an individually capacity, as Appellant now suggests.   

The South Dakota Supreme Court previously held “[subject matter j]urisdiction 

cannot be conferred by consent, agreement, stipulation or waiver.”  Pennington Cty. v. 

State ex rel. Unified Judicial Sys., 2002 S.D. 31, ¶ 17, 641 N.W.2d 127, 133 (citing 

Weston v. Jones, 1999SR160, ¶ 33, 603 N.W.2d 706, 713 (Sabers, J., dissenting)) 

(emphasis added).  Rather, “[s]ubject matter jurisdiction is the power of a court to act.”  

Cable v. Union Cty. Bd. of Cty. Comm'rs, 2009 S.D. 59, ¶ 20, 769 N.W.2d 817, 825 

(citations omitted).  “Subject matter jurisdiction is conferred solely by constitutional or 

statutory provisions.”  Cable, ¶ 20 (citations omitted)) (emphasis added). “Furthermore, 

subject matter jurisdiction can neither be conferred on a court, nor denied to a court by 

the acts of the parties or the procedures they employ.” Id.   

Appellant further suggests Mr. Pipe On Head’s testimony is contradicted by 

Weeks Construction, Inc. v. Oglala Sioux Housing Authority, supra, because Weeks 

interpreted language in the Oglala Sioux Tribe’s Ordinance chartering the Housing 

Authority, as a waiver of the Housing Authority’s sovereign immunity.  Appellant’s 

Brief, pp. 26-27.   Appellant suggests this alleged contradiction supports its argument 

regarding its untimely request for discovery.  Appellant is mistaken.  This position is 
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exceptionally misplaced because OSLH Employees have not raised their sovereign 

immunity yet.  SR 307; SR 311.   

Regardless, Mr. Pipe On Head did not testify regarding whether sovereign 

immunity was waived by the Tribe through operation of its Ordinance chartering the 

Housing Authority.  Rather, his testimony was: based on his review of contracts, he has 

not seen a waiver by the Housing Authority of its sovereign immunity.  App. at D-22, 

65:4-10; D-17, 65:21 – 68:14.  Moreover, Weeks is a dated case and the purported waiver 

of sovereign immunity found in Weeks was expressly contradicted in subsequent case law 

holding that a “sue and be sued clause” in a tribal entity’s charter, standing alone, is not 

an unequivocal waiver of sovereign immunity.  Dillon, 144 F.3d at 584; Hagen v. 

Sisseton-Wahpeton Cmty. Coll., 205 F.3d 1040, 1044 (8th Cir. 2000); see also Calvello v. 

Yankton Sioux Tribe, 1998 S.D. 107, ¶ 12, 584 N.W.2d 108, 113.  As noted above, the 

only point from Weeks that is applicable to the issue of subject matter jurisdiction, is the 

Oglala Sioux Housing Authority was found to be a tribal governmental agency.  See 

Weeks, 797 F.2d at 670–671. 

A final point worth making in light of the question posed by Appellant, is the 

purchase of insurance does not constitute a waiver of tribal sovereign immunity.  This 

issue has been addressed by multiple jurisdictions, all holding the purchase of insurance 

is not an implication of waiver or an implied or express waiver of sovereign immunity.  

Rather, obtaining liability coverage provides protection of tribal assets and limits total 

exposure in the event a tribe’s sovereign immunity is waived, abrogated or ignored.  See  

Wilhite v. Awe Kualawaache Care Ctr., 2018 IER Cases 388820, 2018 WL 5255181, at 

*3 (D. Mont. Oct. 22, 2018) (“The purchase of insurance hardly constitutes a ‘clear 
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waiver’ of immunity, as noted by other courts faced with similar arguments.”); Seminole 

Tribe of Fla. v. McCor, 903 So.2d 353, 359 (Fla.2d DCA 2005) (“[T]he purchase of 

insurance may simply be a measure to provide protection for the Tribe’s assets against 

the possibility that the Tribe’s immunity will be abrogated or ignored.”); Atkinson v. 

Haldane, 569 P.2d 151 (Alaska 1977) (purpose of tribal sovereign immunity would be 

defeated if it could be implicitly waived to the extent of insurance coverage). 

Again, the issue of sovereign immunity was not addressed because it was 

rendered moot by the Circuit Court’s decision to dismiss the matter on the basis of 

subject matter jurisdiction.  Appellant’s arguments regarding sovereign immunity should 

be disregarded.   

As more completely described above, there is no constitutional or statutory 

authority which vests subject matter jurisdiction in the Circuit Court over Appellant’s 

claims against OSLH, for alleged tortious conduct on Indian land.  Rather, the available 

and well-settled legal authority of South Dakota consistently denies such jurisdiction is 

appropriately maintained in state courts.  Appellant utterly failed to establish the Circuit 

Court erred in dismissing its claims for lack of subject matter jurisdiction.  Accordingly, 

the Court should affirm the Circuit Court’s determination.   

II. APPELLANT’S FAILURE TO PURSUE REASONABLE 

DISCOVERY SHOULD NOT BE CHARGED AGAINST OSLH 

AND NO AMOUNT OF DISCOVERY COULD YIELD 

ALTERNATIVE FACTS REGARDING THE CIRCUIT COURT’S 

LACK OF SUBJECT MATTER JURISDICTION. 

 

Appellant’s position regarding discovery is ridiculous.  Appellant’s position is: 

despite having actual knowledge that OSLH presented a factual challenge of the Circuit 

Court’s jurisdiction for four months, it may wait until the eve of the Hearing of that 
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threshold issue, which was set for more than a month, to suggest at the last second it 

could not adequately respond without discovery of the previously disclosed determinative 

facts of land status and tribal member status.  Absent from Appellant’s argument, is what 

information it thinks it may have uncovered that could contradict the publicly available 

land status reports and tribal enrollment records.  This is because there is zero 

documentation or information available that could defeat those determinative supporting 

documents.  

At the eleventh hour, Appellant complained for the first time it did not have an 

opportunity to discover facts relevant to subject matter jurisdiction.  Nothing could be 

further from the truth.  In fact, the Circuit Court expressly found nothing in the record 

suggested Appellant “attempted to initiate any discovery in relation to the factual issue in 

dispute – that the alleged negligence occurred on trust land within the exterior boundaries 

of the Reservation or whether the third-party defendants are tribal members.”  App. at B-

12-13 (emphasis added).   

OSLH first moved to dismiss Appellant’s claims on the basis of subject matter 

jurisdiction on September 14, 2017 and disclosed the supporting facts at that time.  SR 

189; SR 191.  Thereafter, Appellant had more than four months before the Hearing held 

on January 18, 2018 to seek any discovery necessary to address that threshold issue. 

SR189; App. D-6-7, 21:12 – 25:22.  Appellant chose not to, and now seeks to escape 

dismissal for its failure to seek reasonable discovery in a timely fashion. 

At no time prior to the week of the Hearing did Appellant suggest discovery was 

needed to address the key facts affecting subject matter jurisdiction: (1) the status of the 

land where the alleged actions or omissions of OSLH occurred, and (2) the status of the 
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Housing Authority and the OSLH Employees as a tribal governmental entity and tribal 

members.  Appellant did not issue any written discovery requests or deposition 

subpoenas whatsoever to the OSLH Employees and further did not issue any discovery 

requests or deposition subpoenas to the Housing Authority aimed at the underlying facts 

affecting subject matter jurisdiction.  App. at D-6-7; App. at B-12-13.  Rather, Appellant 

directed its entire written discovery to the Housing Authority only and sought only 

information regarding the underlying merits of its claims.  SR 712, Aff. of Galbraith, ¶ 4 

and Exhibit 2 attached thereto;SR712; App. at D-7, 28:10-19; App. at B-12-13.  

Additionally, the only deposition Appellant sought prior to the Hearing, was a 30(b)(6) 

deposition of the Housing Authority. SR712, Aff. of Galbraith, ¶ 6, Exhibit 4 attached 

thereto.  Like Appellant’s written discovery, none of the 47 topics Appellant sought to 

depose the Housing Authority on were aimed at the factual content of Doyle Pipe On 

Head’s Affidavit concerning subject matter jurisdiction, the status of the land where the 

alleged torts occurred, or Indian status of OSLH.  Id.; see also App. at C-1-3.  All 47 

topics were directed to the merits of the underlying litigation.  Id.  As Appellant did not 

issue any discovery directed towards subject matter jurisdiction, it also did not file any 

motion to compel discovery of such information.  App. at D-11, 44:5-13.  Again, 

Appellant’s complaints it was inappropriately denied discovery necessary to address the 

Circuit Court’s subject matter jurisdiction are patently false.   

Appellant’s choice not to seek discovery tailored to obtain information affecting 

subject matter jurisdiction until the eleventh hour – less than a week before the Hearing – 

despite having actual knowledge of OSLH’s arguments and factual support for its 

Motions to Dismiss, should not be charged against OSLH.  SR 712, Aff. of Galbraith, ¶¶ 
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4, 6 and Exhibits 2 and 4 attached thereto; App. D-6-7, 21:12 – 25:22.  As the Circuit 

Court observed, having reviewed Appellant’s discovery requests to the Housing 

Authority, Appellant did not ask any questions related to the enrollment status of any of 

the OSLH Employees or the status of the land where the alleged actions or omissions 

occurred.  App. D-7, 28:10-19 (“I went through [the written discovery] pretty carefully, 

and I didn’t see where you ever asked for the third-party defendants[’]…tribal 

membership, Indian status.  And I didn’t see anything related to the status of the land.”); 

see also SR 712, Aff. of Galbraith, ¶¶ 4, 6 and Exhibits 2 and 4 attached thereto.   

Importantly, Appellant never suggested the Housing Authority was not a tribal 

entity for purposes of jurisdiction.  Moreover, it never sought any written discovery from 

OSLH Employees or requested to take any of their depositions.  Appellant never 

attempted to seek tribal enrollment documents or land status reports, which are 

governmental documents, from any publicly available source, i.e. the Tribe or the BIA.  

Appellant had equal ability and opportunity to seek this information from these public 

sources, but chose not to.   Finally, no motions to compel were ever made to the Court in 

an effort to obtain information related to jurisdiction.  So, what exactly did Appellants do 

prior to the Hearing to seek information and facts affecting subject matter jurisdiction?  

The answer is: Nothing. Appellant never articulated a need for discovery it felt was 

necessary to address OSLH’s Motions to Dismiss re: subject matter jurisdiction until days 

before the Hearing, which had been scheduled for over a month (and had been previously 

scheduled months earlier), and knowing counsel for OSLH already made travel 

arrangements from out of State to attend the Hearing.   
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Moreover, as counsel for OSLH indicated, if Appellant limited its discovery 

pursuits to information affecting subject matter jurisdiction and/or sovereign immunity 

issues, there would have been no objection.  App at. D-6-7, 24:13 – 25:22; D-11, 43:10 – 

44:13; D-12, 46:2-7.  Counsel for OSLH contacted Appellant’s counsel and requested 

Appellant stipulate to limit the scope of the requested 30(b)(6) deposition to those issues 

necessary to resolve the Motions to Dismiss. Id.  That offer was declined and the Housing 

Authority’s Motion for Protective Order became necessary.  Id.   

Interestingly, Appellant also complains that OSLH did not inform it in its Notice 

of Hearing that it intended to present additional evidence and testimony at the Hearing to 

support its position.  Appellant’s Brief, pp. 19-20.  OSLH is unaware of any requirement 

in law that it need to do so and posits that it is the quintessential nature of a hearing that 

parties may introduce evidence and testimony. 

As OSLH made clear at the Hearing, Appellant had the burden of proof to 

establish jurisdiction in the Circuit Court and OSLH should not be held responsible for 

Appellant’s failure to seek discovery reasonably tailored to address the threshold issue of 

jurisdiction and meet their burden of proof.  App. at D-6-7, 23:13 – 25:22; D-11, 43:10 – 

44:13.  Appellant unilaterally elected to sit on its hands, waiting until the eleventh hour to 

suggest it needed further discovery to respond to the Motions to Dismiss.  Moreover, it 

had no explanation regarding its failure to to obtain this very limited information on its 

own accord from publicly available sources.  Such a litigation tactic should not have 

been, and was not, condoned by the Circuit Court.     

OSLH was not required to both draft and respond to Appellant’s discovery 

requests in this matter.  Had Appellant felt it needed to engage in certain discovery to 
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fully address OSLH’s Motions to Dismiss, it should have timely done so.   However, to 

OSLH’s prejudice and expense, Appellant sought to delay resolution of the threshold 

subject matter jurisdiction issue.  Appellant sleeping on its due diligence to investigate 

matters which it felt may impact resolution of the Circuit Court’s subject matter 

jurisdiction should not be charged against OSLH.  Because Appellant failed to pursue any 

relevant discovery tailored to address the issues raised by OSLH’s Motions to Dismiss re: 

subject matter jurisdiction in the months preceding the Hearing, the Circuit Court 

properly elected to receive the evidence presented by OSLH and decline Appellant’s 

untimely request to engage in additional discovery at such a late hour, when the Court 

was prepared to resolve the Motions.  App. at D-13.  The Circuit Court was required to 

make a factual determination affecting its jurisdiction and it did so appropriately.  

Waldner, supra, ¶ 20; Osborn, supra, 918 F.2d at 730.  Moreover, the Circuit Court 

appropriately determined the type of additional discovery contemplated by Appellant’s 

untimely request would not reveal any information which could upset the facts supporting 

its determination.  App. at D-13-14.  

Simply, no amount of discovery could change the dispositive facts: (1) OSLH is 

comprised of a quintessential tribal governmental agency and tribal members, and (2) all 

of the underlying alleged actions or omissions of OSLH occurred within the Reservation 

on trust property.  App. at D-7, 25:11-22.  These facts, and these facts alone, were 

necessary to resolve the issue of subject matter jurisdiction and they were readily 

ascertained from evidence in the record.  Appellant’s untimely discovery pursuits were 

nothing more than a last gasp effort to blow air into the tires of its case that had ran flat.  

Such an untimely exercise in futility would have done little more than delay the ultimate 
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resolution of the jurisdictional issues, to OSLH’s prejudice and detriment.  This Court 

should not now disturb the Circuit Court’s appropriate holding as a result of Appellant’s 

glaring shortcomings.  

III. APPELLANT’S ADDITIONAL ARGUMENTS ARE MERITLESS.   

 

A. Factual 12(b)(1) Challenges of Subject Matter Jurisdiction Are 

Not Converted to Motions for Summary Judgment.  

 

Appellant further argues the Motions to Dismiss regarding subject matter 

jurisdiction should have been treated as motions for summary judgment.  Appellant’s 

Brief pp. 21-25.  Appellant suggests the SDCL § 12(b)(1) Motions to Dismiss re: subject 

matter jurisdiction should be treated as SDCL § 15-6-12(b)(5) motions to dismiss for 

failure to state which in turn should be disposed of as provided for in SDCL § 15-6-56 

regarding summary judgment.  Appellant’s Brief, p. 25.  Appellant has never offered 

legal support for that position.  Appellant’s Brief, 21-25; App. at B-10.   

Appellant also suggests the Hearing on the Motions to Dismiss re: subject matter 

jurisdiction should have been treated as a trial on the merits of that issue.  Appellant’s 

Brief, 25-26.  Again, Appellant provides no supporting authority.  Id.   

Contrary to Appellant’s unsupported desires, the clear precedent in South Dakota 

provides factual challenges of subject matter jurisdiction are not converted to motions for 

summary judgment or considered under a summary judgment standard where evidence 

outside the pleadings is considered.    SDCL § 15-6-12(b) expressly provides that 

converting a motion to dismiss into a motion for summary judgment is only mandatory 

where a party moves to dismiss for failure to state a claim upon which relief can be 

granted under SDCL § 15-6-12(b)(5).  See SDCL § 15-6-12(b) (“If, on a motion 

asserting the defense numbered (5) to dismiss for failure of the pleading to state a claim 
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upon which relief can be granted, matters outside the pleading are presented to and not 

excluded by the court, the motion shall be treated as one for summary judgment…”) 

(emphasis added).  The South Dakota Supreme Court has confirmed OSLH’s 

interpretation of the cited Statute.  See Storm v. Durr, 2003 S.D. 6, ¶ 11, 657 N.W.2d 34 

(“the assertion that the trial court considered matters outside the pleadings is irrelevant 

here because this was not a motion to dismiss for failure to state a claim upon which 

relief could be granted under SDCL 15-6-12(b).”).  Under the law of South Dakota, 

Appellant’s desire to escape dismissal by asking the Circuit Court to convert the Motions 

to Dismiss to summary judgment motions finds no support.    

Here, OSLH did not move to dismiss the Third-Party claims for failure to state a 

claim.  Rather, it presented a factual challenge of subject matter jurisdiction pursuant to 

SDCL § 15-6-12(b)(1) via its Motions to Dismiss.   

The South Dakota Supreme Court previously held, that when presented with a 

factual Rule 12(b)(1) subject matter jurisdiction question, “courts consider matters 

outside the pleadings.”  Waldner, ¶ 20 (citing Decker ex rel. Decker v. Tschetter 

Hutterian Brethren, Inc., 1999SR62, ¶ 14, 594 N.W.2d 357) (emphasis added).  Where a 

factual attack is made regarding subject matter jurisdiction, “the court…must weigh the 

evidence and resolve disputed issues of fact affecting the merits of the jurisdictional 

dispute.”  Waldner, ¶ 20.  As the Waldner Court noted: 

Because at issue in a factual 12(b)(1) motion is the trial court’s jurisdiction-its 

very power to hear the case-there is substantial authority that the trial court is free 

to weigh the evidence and satisfy itself as to the existence of its power to hear the 

case.  In short, no presumptive truthfulness attaches to the plaintiff’s allegations, 

and the existence of disputed material facts will not preclude the trial court from 

evaluating for itself the merits of jurisdictional claims.  
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Waldner, ¶ 20 (citing Osborn, 918 F.2d at 730).  “Thus, evidentiary hearings, affidavits, 

documents, and live testimony may all be considered to resolve the subject matter 

jurisdiction dispute.”  Id.  (emphasis added).   “[I]t is often necessary to consider matters 

outside the pleadings to determine whether a case should be dismissed.”  Storm, supra, ¶ 

11.      

Because the Circuit Court’s subject matter jurisdiction was challenged via 

OSLH’s 12(b)(1) Motions to Dismiss, and resolution of factual considerations was 

necessary to resolve the Motions, the Circuit Court properly considered all available 

evidence necessary to resolve this threshold issue without converting the Motions to 

Dismiss to motions for summary judgment.  Conversion of the Motions, and declining to 

resolve the factual issues regarding the Circuit Court’s jurisdiction at its earliest 

opportunity would have been reversible error and deprived OSLH of its right to due 

process.  As such, the Circuit Court made an appropriate determination in not converting 

the Motions to Dismiss to motions for summary judgment. 

CONCLUSION 
 

 For the reasons stated herein, OSLH respectfully requests the Court affirm the 

Circuit Court’s Memorandum Order.   

  

//
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STATE OF SOUTH DAKOTA ) 
) :SS 

COUNTY OF OGLALA LAKOTA) 

JENNIFER CHASE ALONE, as the 
Personal Representative of ELFREDA 
ANN TAKES WAR BONNETT, 
Deceased, 

Plaintiff, 

VS. 

C. BRUNSCH, INC., a South Dakota 
corporation, doing business as 
Lakota Plains Propane, Inc., and 
WESTERN COOPERATIVE 
COMPANY, INC., a Nebraska 
corporation, 

Defendants/Third-Party Plaintiffs, 

VS. 

Oglala Sioux Lakota Housing 
Authority, Richard Hill, Derek Janis, 
Wes Cottier, William White, Ben 
Plenty Arrows, Renaldo Two Bulls, 
Brandon Wes, Derek Slim, Robin T. 
(last name unknown) and John and 
Jane Doe 1-100, 

Third-Pa[!y Defendants. 

IN CIRCUIT COURT 

SEVENTH JUDICIAL CIRCUIT 

RULE 5418) JUDGMENT GRANTING 
THIRD·PARTY DEFENDANTS' 

MOTION TO DISMISS 

THIS MATTER originally came before the Court, on 18th day of January, 

2018. on the Third-Party Defendants' Motion to Dismiss Third-Party 

Complaints Based on Lack of Subject Matter Jurisdiction, dated September 14, 

2017, the Oglala Sioux Lakota Housing's Motion to Dismiss Third-Party 

Complaints Based on Sovereign Immunity and Oglala Sioux Lakota Housing's 

; 

I 
I 
i 

A00001 



Motion for Protective Order, dated October 20, 2017, and the Third-Party 

Defendants' Motion to Dismiss Third-Party Complaints Based on Lack of 

Subject Matter Jurisdiction, dated January 3, 2018j the Plaintiff, Jennifer 

Chase Alone, as the Personal Representative of Elfreda Ann Takes War 

Bonnett, appearing through her counsel, James Leach, the Defendant/Third

Party Plaintiff, C. Brunsch, Inc., appearing through its counsel John Nooney 

and Robert Galbraith, the Defendant/Third-Party Plaintiff, Western Cooperative 

Company, Inc., appearing through its counsel, David Dahlmeier, and the 

Third-Party Defendants, the Oglala Sioux Lakota Housing Authority, Richard 

Hill, Derek Janis, Wes Cottier, William White, Ben Plenty Arrows, Renaldo Two 

Bulls, Brandon Wea, Derek Slim, and Robin Tuttle, appearing through their 

counsel Evan Thompson and Mark Marshall; the Court reviewed the 

submissions of the parties and considered the evidence of argument of counsel 

and issued a Memorandum Order on February 14, 2018; and 

THIS MATTER having come before the Court again on the 11th day of 

July, 2018, on the Oglala Sioux Lakota Housing Authority filed a Motion for 

Rule 54(B} Certification; the Plaintiff, Jennifer Chase Alone, as the Personal 

Representative of Elfreda Ann Takes War Bonnett, appearing through her 

counsel, James Leach, the Defendant/Third-Party Plaintiff, C. Brunsch, Inc., 

appearing through its counsel John Nooney and Robert Galbraith, the 

Defendant/Third-Party Plaintiff, Western Cooperative Company, Inc., did not 

appear as it had previously been dismissed from this case, and the Third-Party 

2 
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Defendants. the Oglala Sioux Lakota Housing Authority, Richard Hill. Derek 

Ja.nis, Wes Cottier, William White, Ben Plenty Arrows, Renaldo Two BuUs, 

Brandon Wee, Derek Slim. and Robin Tuttle, appearing through their counsel 

Evan Thompson and Mark Marshall, the Court having had an opportunity to 

consider the submissions of the parties and hear argument of counsel, and 

good cause appearing, it is hereby 

ORDERED, ADJUDGED AND DECREED that the Third-Party 

Defendants' Motions to Dismiss are hereby granted for those reasons more fully 

set forth in the Court's Memorandum Order, dated February 14, 2018. the 

Court finding that it does not have subject matter jurisdiction over the Third

Party Defendants; and it is fUrther 

ORDERED, ADJUDGED AND DECREED that the Oglala Sioux Lakota 

Housing Authority's Motion for Rule 54(S) Certification is hereby granted. the 

Court having balanced the factors required by Dauis v. Farmland. Mut. Ins. Co., 

2003 S.D. 111,669 N.W.2d 113, and having determined there is no just reason 

for delay in entering this Judgment as a final judgment under South Dakota 

lawi and it is further 

ORDERED, AD,JUDGED AND DECREED that the Court's oral findings 

with respect to the factors in Dauis u. Fannland Mut. Ins. Co., 2003 S.D. 111, 

669 N.W.2d 113, a transcript oCwhich is attached hereto as Exhibit 1, are 

hereby incorporated into this Judgment is if fully set forth herein. 

3 
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ft fj .. j.,.J(' 
Dated this ~ day of fl'y, 2018. 

ATTEST: 
Ranae Truman 
Clerk of Courts 

By: Deputy Clerk 
(SEAL) 

BY THE COURT: 
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STATE OF SOUTH MKCYrA 

COUNTY OF PENNINGTON 

) 
) 
) 

IN CIRCUIT COURT 

SEVENTH JUDICIAL CIRCUIT 

) 
JENNIFER CHASE ALONE , as ) 
the Personal ) 
Representative of ELFREDA ) 
lINN TAKES WAR 8ONNETr, ) 
Deceased ) 

Plainti ff, ) 
VS. 1 

) 
C. BRUNSCH , INC . , a South ) 
Dakota corporation, doing } 
business as Lakota Pl ains 1 
Propane, Inc., and ) 
WESTERN COOPERATIVE ) 
CCl1PANY, INC. , A Nebraska ) 
corporation ) 
Defendants/Third-Party ) 
Plaintiffs, ) 
CGlALA SIOUX LAKCYrA ) 
HOUSING AUTHORITY, ) 
RI CHARD HILL, DEREK ) 
JANIS, WES carrIER, ) 
WILLIAM WHITE, BEN pLENTY ) 
ARROWS, RENlILDO TWO ) 
BULlS, BRANDON WES, DEREK ) 
SLIM, ROBIN T. (Last name ) 
unknown) and John and ) 
Jane Doe, 1-100, ) 
Third-Party Defendants, } 

MOrIONS 
HEARING 
EXCERPT 

FILE 56-CIV-17- 07 

BEFORE: THE HQOOI1l\BLE JEFrnEY R. a:N>OLLY 
Circuit Court Judge 
Pennington County Courthouse 
Rapid City, South Dakota 
July 11, 2018 at 9:00 AM 

George R. Cameron 
Of ficial Court Reporter To 
Judge Jeffrey R. Connolly 
Seventh Judicial Circuit 

Pennin~on County Courthouse 
Rapid C~ty, South Dakota 57709 

605.394.2571 

ADaDOS 
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For the Plaintiff: 

For the Defendant, 
C. Brunsch, Inc.: 

For Oglala Sioux 
Lakota Housing 
Authority: 

For Oglala Sioux 
Lakota Housing 
Authority: 

MR. JAMES D . LEACH 
South Dakota Justice 
1671 Sheridan Lake Road 
Rapid City, South Dakota 57702 
605-341-4400 

MR. ROBERT J . GALBRAITH 
-AND-
JOHN K. NOONEY 
Nooney & Salay 
326 Founders Park Drive 
Rapid City, South Dakota 57701 
605-721-5846 

MARK F. MARSHALL 
Bangs McCullen 
333 West Boulevard 
Suite 400 
Rapid City, SD 57701 
605.343.1040 

EVAN M. J. THCl1PSON (VIA PHONE) 
Browning, Kaleczyc, Berry 
600 N. Last Chance Gulch 
Suite 101 
Helena, Montana 59624 
406.443.6820 
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1 THE COURT: Okay. Well, I have, of course, reviewed 

2 54 (b), the file, the submissions of parties. I have 

3 heard the argument of counsel here. I reviewed the 

4 briefs and the filings, anything -- the entire file as 

5 it is relevant to this. 

6 I also note that I have been considering this and 

1 thinking about this matter for a considerable amount 

8 of time. This isn't sorrething that is being made 

9 after ruling on the record, so to speak, as to -- you 

10 know, I'm not iIl1'nediately deciding what I'm going to 

11 do here . 

12 I rrean, I made this decision after taking it 

13 under advisement for four or five weeks in writing in 

14 a 17-page merrorandum opinion, and that was back in 

15 February. So it's been a nUf11ber of oonths . 

16 I think Mr. Leach raised the 54 (bl issue the very 

17 next day in a letter he e~iled to us. So this is 

IB something which I have considered for a great deal of 

19 time . 

20 I have also considered -- and I have reviewed and 

21 read through Davis v Farmland, 669 N.W.2d, 713, and 

22 that's, of course, also published at 2003 South 

23 Dakota 111, which sets forth the South Dakota Supreme 

24 Court's guidance as to when 54{b) certification should 

25 be utilized. 

I 
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1 I note that 11m not to grant such a motion for 

2 the convenience of the parties. And I don't think 

3 that the Court should rely upon the Supreme Court to 

4 screen this. I don't think that I should defer to 

5 them by sending it up and seeing whether or not they 

6 do a show cause. 

7 But that all being said, after reviewing all 

8 those factors which I will go through, I think this is 

9 the type of case that should be granted the 54(b) 

10 certification. And I have given considerable 

11 consideration to that. 

12 I think that, frankly, there's no just reason to 

13 delay a final adjudication of the subject matter 

14 jurisdiction issue in relation to the 12(b) (1) motion 

15 as to the third~rty claims of Srunsch against the 

16 third- party defendants. 

17 And 11m going to go through those factors because 

19 I have to. But one of the major issues here is I 

19 think that the issues involving the rights of Indian 

20 tribes is a special kind of issue that I think we need 

21 to resolve. And I think it can be unduly harsh if we 

22 get it wrong. 

23 So I note that in Davis v. FaIrnland the Supreme 

24 Court adopted three rules. One, that the burden is 

25 on the moving party, and in this case that would be 
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1 Mr. Thompson's clients. But I note that Mr. 

2 Galbraith's and Mr. Nooney's clients are also seeking 

3 this. I think collectively they have met that burden 

4 to show that this is an infrequently harsh case 

5 meriting favorable exercise of the Court's discretion. 

6 I also note that the second factor that the 

7 Supreme Court has imposed upon circuit courts is that 

8 I balance the competing factors present in the case to 

9 determine if it's in the best interest of sound 

10 judicial administration of public policy to certify 

11 the judgment as final, And I'm going to do that. 

12 I will go through each of those factors, or most 

13 of those factors anyway. But I think, after 

14 determining or going through those factors I'm going 

15 to find that it is in the interest of judicial economy 

16 that the questions of whether or not I have subject 

17 matter jurisdiction over the third-party -- or 

19 potential theoretical third-party complaints against 

19 the housing authority and the other third-party 

20 potential defendants, I think it I S i.nportant that we 

21 resolve those issues because they have substantial 

22 iJrpact on how the ultimate case and how -- well, how 

23 the ultimate resolution of this case is determined. 

24 It determines -- or it would be very helpful to 

25 know who might be the potential tortfeasors. And it 
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1 would be very helpful to know, because I think. the way 

2 sovereign immunity mayor may not protect the tribe 

3 f rom subpoenas or discovery requests, I think, the 

4 analysis is different if they are parties or if they 

5 are non-parties. 

6 And I think that ties into what I said earli er is 

7 that the special re l ationship and the sovereignty or 

a the quasi sovereignty of the tribe makes this not the 

9 run of the mill case in which one of the parties is 

10 dismissed. 

11 And that's a roundabout way of saying that I find 

12 that, after looking through all those factors, I'm 

13 going to find that the interest of justice will be 

14 served by pursuing in this manner. 

15 Now, here is the third factor I want to get out, 

16 too. I also have to marshal and articulate the 

11 factors upon which r am relying in granting 

18 certification. But I think by going through the 

19 reasons I think this is infrequently harsh, which I'm 

20 going to do a little more in-depth here, and by going 

21 through those, I think there ' s five factors that were 

22 laid out in Davis as to what the competing factors 

23 that need to be balanced are, and I think by doing 

24 that I will be marshaling out those facts. 

25 So, as I said, as to the first factor, I believe 
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1 that the parties seeking 34(b) certification have met 

2 their burden by showing that this is an infrequently 

3 harsh case and that it involves a rare case in which 

4 the circuit court has subject matter jurisdiction over 

5 the underlying case and the potential tortfeasors 

6 identified in the underlying case, but I do not, at 

7 lease in my determdnation thus far, do not have 

a subject matter jurisdiction over other potential 

9 tortfeasors involved in the case. 

10 And I think that's very different. It I 5 

11 certainly different from what happened in Davis. And 

12 I think that that's rare. I think that that's 

13 infrequent. And I think it's overly harsh if I'm 

14 wrong on that, because we could go through an entire 

15 case, and maybe two sets of litigation, without having 

16 a party that mayor may not be - - at least there is a 

17 strong argument that they are a tortfeasor. 

18 I also think that it would be unduly harsh 

19 because of the special interest that -- or the special 

20 relationship and status of the Indian tribe, in that 

21 the Oglala Housing Authority. which is an entity of 

22 the Oglala Sioux Nation, that I think it makes sense 

23 that, if lim wrong on this, that we need to resolve it 

24 sooner rather than later. 

2S I also note that I do not believe the underlying 
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1 -- well, here is the thing. Unlike in Davis, I don't 

2 think we are going to get a broader or -- and maybe 

3 this is one of the factors. But I don't think we are 

4 going to get a more rounded out record as to subject 

5 matter jurisdiction by going forward with the 

6 underlying case. So I think that is a factor that 

7 weighs in going forward with it now. 

S What 11m trying to say is develOi=fl'ent of the 

9 record was not -- development of the record in the 

10 underlying action, which would be, as I understand it, 

11 that Brunsch I s either negligently didn It do a pressure 

12 test or negatively didn't warn the plaintiff's of what 

13 was going on, that's not going to round out the record 

14 for the Supreme Court to have a better detennination 

15 of subject matter jurisdiction two or three years down 

16 the road. 

17 So I do think it r s infrequently harsh and rare 

18 that I should exercise my discretion in certifying it 

19 under 54 (b) • 

20 As to the factors 1'm supposed to balance, the 

21 relationship of the adj udicated claims and the 

22 unadjudicated claims. First of all, the subject 

23 matter jurisdiction of the third parties -- well, 

24 because of what I said before that this is a rare 

25 case where there are potential tortfeasors, I have 
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1 subject matter jurisdiction over, and there is 

2 potential tortfeasars I don 't have subject matter 

3 jurisdiction over, I think that that relationship 

4 between the potential tortfeasors I'm letting out and 

5 the tortfeasors I'm not letting out is the type of 

6 case. That relationship supports in those 

7 unadjudicated cla~ vis-a-sis the adjudicated cla~ 

8 supports and is a factor weighing in favor of 54(b) 

9 certification. 

10 The second one, the possibility that need for 

11 review might be or may not be mooted by future 

12 developments of the trial court, like I said, I don't 

13 think we are going to gain more insight into whether 

14 or not I have subject matter jurisdiction over the 

15 actions of tribal members on trust land by going 

16 forward with the remaining claims against C Brunsch. 

17 So I think that weighs in the favor of 54 (b) • 

18 The possibility -- it's very likely that the Supreme 

19 COurt, as to the third factor, the Supreme COurt will 

20 need to figure out subject matter jurisdiction of the 

21 third parties again, probably in another case. So it 

22 makes sense to do it now. And I think that weighs 

23 that's a judicial economy argument. 

24 I don't think there's any cla~ or counterclaims 

25 that result in a set-off against the judgment sought I 
I 

I 
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1 to be reverse, so I don't think that weighs one way or 

2 another in my deter.mination. 

3 And then I think a number of the miscellaneous 

4 factors, if were close, tip the balance in favor of 

5 54 (b) certification. 

6 And there is -- I don ' t know exactly how this is 

1 going to play out, but I think it is at least 

a possible that there is going to be a lengthy delay 

9 regardless. And I think judicial economy dictates 

10 that the subject matter jurisdiction over the 

11 potential third-party should be finally adjudicated at 

12 this time. 

13 So I think that that marshals out all of that, 

14 the balancing of it. You are the party seeking, 

15 Mr. Thoopson. Do you think that that adequately 

16 marshals and articulates the factors which I have 

17 relied upon? 

18 MR. THOMPSON: I do. 

19 THE COURT: And maybe you want to put something in 

20 writing, or not. But I think that what I have just 

21 set forth is a reasoned statement, and I intend it to 

22 be a part of the record. I think it supports the 

23 deteDnination that there is no just reason for delay 

24 of final adjudication as to my detennination on the 

25 12(b) (1) motion as to the subject matter jurisdiction 
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1 -- or rather the lack of subject matter jurisdiction 

2 over the third-party defendants. 

3 So, with good cause, that is my determination. 

4 So the first question, I have done that now. I think 

5 that that just infonns the t_ of judgment that 

6 should be prepared as directed on Page 16 of the 

'1 February 14th order . Right? 

8 MR. GALBRAITH: Agreed. And, 'tour Honor, from my 

9 stand -- I Imow this is Mr . Thanpson's judgment and 

10 order . But from my standpoint --

11 THE COURT: Yeah. You are arguing this -- you are 

12 seeking this as well, so --

13 MR. GALBRAITH; What I think we probably should do, 

14 subject to someJ:x:x:iy telling me 11m wrong, is I think 

15 the parties can get together to put together the 

16 judgment, and we can order a transcript from George of 

17 the Court I s deci sion toda.y and attach that as an 

18 exhibit to the judgment as the reason statement. 

19 THE COURT: Well, that's going to have to go to 

20 court. 

21 MR. GALBRAITH: So that would be my intention is to 

22 order a transcript from George. Ilm sure that we will 

23 get one of the whole hearing, but for purposes of 

24 getting the judgment in place of that portion of 

25 today's hearing with the Court ' s decision and attach 
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1 that to the judgment as an exhibit. 

2 THE COURT: Okay. So that resol ves how the judgment, 

3 the final judgment, is done. Now that I have done 

4 that for better or worse, what else do we need to do? 

5 00 we need to talk about anything else at this point? 

6 Do we need to set a hearing? 

7 MR. NOONEY: From our perspective, Your Honor, on the 

8 other pending motion that C Brunsch has as it concerns 

9 adding the additional named third-party, my instinct 

10 was, and we will just push that down and see what 

11 happens. Because, as we all understand, once we file 

12 this jucigrrent and then the appropriate appeal on that, 

13 there is going t o be a little waiting time to see what 

14 the Supreme Court does. So my thought is that we will 

15 just push that matter down the road. 

16 THE COURT; They could ask t o show cause. 

17 MR. NOONEY: Of course, they can . We have seen that 

18 before. And then, finally, as it concerns our pending 

19 

20 

21 

issues as it relates to the Housing Authority and the 

individually named third-party defendants, I would 

similarly just defer defer all that until a later 

22 date until we get some guidelines frem the Supreme 

23 Court, either in an order to show cause or serre 

24 resolution of those appeal issues. 

25 So from our perspective, we would push those 

I 

I 

I 
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1 issues, which I think are the only pending issues. 

2 THE COURT: Well, I have a hearing set on August 

3 10th. Right? 

4 MR. NOONEY: We have a hearing on August lOth. Now 

5 part of that is, of course, in Brunsch. I mean, I 

6 call it Lakota Plains Two. Fran I.akota Plains One, 

1 the pending motions that I just identified the third 

B party pleadings and the protective order issues, we 

9 would prefer just to -- we could get with Mr . Thonpson 

10 on the latter of those and just not do anything on 

11 that. 

12 I have already told Mr. Leach and. the Court that 

13 as it concerns the third party -- adding an additional 

u third- party defendant, we would just defer that as 

15 well. 

16 THE COURT: At your last hearing I denied your motion 

17 for surrrnary judgment, and you asked me to hold off on 

18 that . But after reviewing that -- I mean, maybe 

19 that's an intermediate appeal, but I signed that 

20 juctgn-ent. 

21 MR. GALBRAITH : That one \oIas signed, yes. 

22 MR. NOONEY: That's true, yes. 

23 THE COURT: So I'm not setting any further hearings, 

2" and I'm not at this ti.rre cancelling any further 

25 hearings. So, Mr. Leach? 
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1 MR. LEACH: Well, just a couple of things so I am 

2 clear and so we are allan the same wavelength. If I 

J understand it, Dakota Plains is taking all motions it 

4 has filed concerning plaintiff off calendar. 

5 THE COURT: 11m not sure if they have any on the 

6 calendar at this point. But I think that you --

7 MR. N<X)NEY: Well, we have one. 

S THE COURT: Okay. 

9 MR. NOONEY: We have the motion to ackl the additional 

10 third- party defendant, Don Hill, but we are going to 

11 take that off calendar. 

12 THE COURT: Okay . You are going to take that off 

13 calendar. 

14 MR. GALBRAITH: I think we have to. I think that 

15 with --

16 THE COURT: I 'm not trying to overly --

17 MR. GALBAAITH: We haven't filed yet. r mean, I think 

19 that is what we are all kind of beating around the 

19 bush on is we haven't filed the appeal yet. But once 

20 the appeal is filed, particularly as the Court has 

21 just identified in the reason statement, I think that 

22 these issues are so intertwined, I think everything at 

23 the trial court level stayed until we either get a 

24 dismissal from the Supreme Court on an order to show 

25 cause or a decision. 
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1 THE COURT: It might be -- yeah, once you have filed 

2 the appeal. 

3 MR. GALBRAITH: Right . 

4 THE COURT: Which is not filed. But, r rrean, that is 

5 not my determination. I'm not making a finding on 

6 that. 

7 MR. GALBRAITH: I understand that. But that's going 

8 to be our position. And, obviously, we do intend to 

9 file the appeal. But just as we are talking about all 

10 of these issues, we are pulling our stuff off the 

11 calendar, because we anticipate we are not going to be 

12 able to address it. 

13 THE COURT: Well, I guess it goes back to what I said. 

14 I 'm not g01ng to add anything to the calendar at this 

15 time, but I'm not pulling anything off. But, if you 

16 want to pull anything off or come to an agreement, so 

17 be it. 

18 MR. LEACH: We have a motion that we agreed to extend 

19 until August 10th. 

20 THE COURT: Yes. And I guess I'm not saying one way 

21 or another where that ' s at. I 'm not taking it off the 

22 calendar right now, but 

23 MR. LEACH: Right . And for this manent I 'm leavi ng it 

24 on. 

25 THE COURT: Right. As am I. 
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1 MR. LEACH: What did you say? Ilm sorry, Your Honor? 

2 THE COURT: I said, as am I. 11m leaving it on my 

3 calendar as of now. 

• MR. LEACH: Okay. 

S THE COURT: Anything further? 

6 MR. GALBRAITH: Nothing fran us. 

7 MR. LEACH: No, Your Honor. 

a THE COURT: Okay. We are adjourned. 

9 MR. GALBRAITH: Thank you, Your Honor. 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

2' 

25 

*.* *** *** 
[PROCEEDINGS OONCLUDED] 
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STATE or SOUTH DAKOTA ) 
)5S. 

COUNlY OF OGALA LAKOTA) 

JENNIFER CHAS ALONE, 111 

the. Personal RepresentlHive of 
ELFREDA ANN TAKEA"i WAR 
DONNEIT, DecOIled, 

IN CIRCUIT COURT 

SEVENTH JUDICIAL CIRCUIT 

S6CI\'17-000007 

FILED 
Plaintiff, 

) 
) 
) 
) 
) 
) 
) 

1'" JUDICIAL CIRCUIT COURT 
AT HOT SPRINGS, SO 

) 
) 

FEB H 20\8 
C BRUNSCH, INC, R South Dakota ) 
corpontion, doing business as Lakota ) 
Plains Prop.ane, Inc., and \VE.<ITERN ) 
COOPERATIVE COMPANY, INC, ) 
• Nebraska CO!IJOl'lltion, ) 

81'_-----

v •. 

) 
Defendants/Tbird PArty Plaintiff~, ) 

) 
) 
) 

OGLALA SIOUX TRIBAL ) 
HOUSING AUTI1ORITY, ) 
RIeHMD HILI., DEREK JANIS, ) 
\VE..<; COTIlE~ WlUJAM WHITE,) 
BEN PLENTY ARROWS, ) 
RENALDO 1WO BULLS, ) 
BRANDON \VES, DEREK SUM, ) 
ROBIN T. (lUI name unknown). and ) 
John andJllnc. Doc, 1-100, ) 

Third.Party Defendants, 
) 
) 

MEMORANDUM ORDER 

There llrc several motions before the Court. r\ hC!l.ring was held, by agreement 

in Rapid City, 011 JAnuary 18,2018. All puties were represented by counsel Numerous 

submissions were filed Ilnd reviewed thoroughly by the COUlt. A t the hClU:ing, the 

Court heud and cOllsidered the IIrgument of counsel lind the testimony of Doyle Pipe 

on HC2d. The Court also recejved 2nd considered sevenl exhibits. 

A. WESTERN'S MOTION POR SUMMARY JUDGMENT 

Defendant and third-patty plaintiff, Western CooperAtive Company, Tnc. 

C'Western'? moved for summary jlldgmentbued on a lack of II duty owed to plaintiff. 
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After reviewing aU the submissions and the file, the Court concludes th~t there is no 

issue as to any material fact and thus Western's ITlolio!! for SUffimRry judgment is 

GRANTED. 

1. Summary Judgment Facts 

For purposes of the motion for sumlnary j~ldgtnellt the Court will rely on the 

following mAterial facts. resolving questions of fnct in fn\'or of the plaintiff. On Oe-

tober <i, 2016, IIIl explosion destroyed A duplex located At 157 lind 158 East Ridge 

Loop, in Pine Ridge.- RoWlIyne And Veh'ende Wounded Hor,;e lived in 158 East Ridge 

with their daughter., Jaemin. Velvende was not home at the time of the explosion. 

RoWayne and Jaemin, however, were seriously injured in the explosion. Sadly, the ex-

plosion killed plaintiff, Elfre<h Takes Wilt Bonnett.' TRkes War Honnen, wns II guest 

at 158 Bast Ridge at the time of the explosion.' Another guest at 158 East Ridge, a 

ncighbor. 11150 died. Three people present at 157 Easl Ridge were also killed or injured 

in the explosion. The only plaintiff in dus case, though, is Takes War fionnett. 

At some point prior to the explosion, Western dclivt=red propRne gas to 158 

Bllst Ridsc.~ The other defendAnt (Alld third-pany plaintiff), Casey Bnlllsch, Inc d/b/R 

AS Lakota Plains Propane ("Lakota Plains"), previously delivered propane gas 10 157 

East Ridgc. J Lakota Plains has not moved for sUlllmuy judgment. 

According to chemist Robert Stubbs, who plaintiff retained as a consultant, 

propane gas (supplied by Lakota Plains) entered 157 Uast Ridge: from an uncapped 

propane line. 6 .Also according to Stubbs. Ihe propll.ne ~s, leaking from 157 East Ridge, 

I Compl~inf 1 1-
I Jd. 12. '111(: common $pdling i$, "War Bonnel."1be Cnnn will adhere 10 Ihe .pc:lling in Ihe: c,plion. 
1/,q2. 
'1tI.15. 
'/,1.16. 
'Mfldlvil of Robert Stubbl 1 13. 
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spread through an undivided crawl sprlce into 158 East Ridge.' The occupants of 158 

East fudge smelled propane.- RoW:tyne telephoned third-p:uty defendant, Oglala 

Sioux Tribal Housing Authority C'Housing Alithority"). to inform thcm of the ICAk.9 

Woullded Hone also attempted to fLX the leak and vent the home. tO The explosion 

occurred about thirty m.inutes after RoWAyne telephoned the Hawing Authority. 

Stubb, opine! that the explo~ion "probably" begllll in unit 158.11 Stubbs states, 

in an affidavit offered in resistance to Western's motion fOI Sl1tnmllty judgement, thAt 

the "uncapped interior propllne gu line in Unit 157" \VIIS "Dill ~the causes of the 

explosion."'z But Stubbs does not identify any uther CAuse of the explosion in his 

fifteen-page affidswit. In fact, despite h.is unsupported assertion that there were other 

potentid causes of the explosion, Stubbs's affidavit repeatedly concedes that there \VIIS 

an interior uncappcd propane line in 157 East Ridge, wh.ich-because it was 110t 

capped-allowed ptopRne gas to leak and accmnulate in the common crnwl space until 

it WIIS ignited by something and explodcd.u Plaintiff's counsel, in his briefing, asserts 

that there was another cause of the; explosion. But plaintiff', atlome;y never identifie;. 

what the od\er cause might be. In fact, plAintiff's counsel repeatedly concedes in his 

brief that a propane leak at 157 East Ridge led to the explosion. 14 At the hearing, 

7M 19and20 . 
• ftI. 119. 
'/4.,11. 
10 /d. '11; l!x. 1-
II Id., 13. 
121d. ,6. 
u Iti. '\1'16, 9, 13, 16, 20, and 21. 
14 Pl.intirr, Objection to \Vc5tef\l'~ Moti<)n (or SummRry Judgment .. {"the i»uel whether i, il (on:
Ke,bJe. illliJbI 0/ fIN /»rli(N{((r./«l1 0/ rhil au" ,ha, Ll' Gu $Old by rAot~ Ptopane may leak ltl lO dlher 
Jide of a very JJTUD duplex and explode"); 5 ("Any gu thai entered Unit 1 57-u it did herc'j;6 r'C" 
that entered 1 57"); and 15 C'hete, the fOJelCeabiliry of harm 10 the occupantl of Unit ISS flom lin 
exp\OIion in Unir IS8 Ctluterl by 8'11 cllIuing Ihe cornmon, undMdcd CrlwilplCe under UnJ1157'j. 
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plaintiff's cotlllsel conceded that propane gas leaked from an uncapped line in 157 

East IUdge, not at 158 East Ridge.·~ 

Accordingly, for pl1Q>oscs of summary judgement, the deadly explosion oc-

curred aftet propane gaa accumll1:ued in the crawl ~pacc Rnd c)lploded. TI1C fugitivc 

prop1lne gu WllS supplied by !.akota Plruns, not Wcstern. Thc propane gas ICRked from 

an uncapped line at 157 East Ridge, which WlIS not a customer of Wcstern. Even view-

ing the facts in the light most f:worablc to plaintiff, therc is no evidence that propane 

gas from 158 East Ridge-Western's propane gas-ever leaked prior to the explosion. 

Also, there is no evidence that Western knew of the lel\k. Fmthellnofe, there is no 

question that plaintiff was a guest at 158 East Ridge on the day of the explosion. 

2, Summary JUdgment Analysis 

Plaintiff's (.a:lc against Western And Lakota Plains is presented in a three-collnt 

complaint aUeging negligence, strict liability, and breach of implied w~rrantiu. The gist 

of plaintiff's claim is that Western failed to wnrn me Wounded Horse family of the 

dangerous nature of propane gas. And that this fnilure caused the de:\th of their guest, 

I~ The following dilCussioli occurced at the heJiring: 
lliE COURT: And the undi,puted portion of tllat i_TiIat 
5Ome.where in 1511here \WI an unuppe.d line, and 
wmchow propsne leaked from (hll, .nd that's wh~t Will 

combulled? 
MR. LEACH: No, uot lomehow.lbe unditpuled (aCT i. 
that it WlI •• C01nmon, lIndividcd cNwl'pace, meaning 
thlt wilh certaillty, from r.k Stubb,' .Cridavit, tint 
propane, bcu\1Ie i{ i, heavier than air, il spreading 
oul under both noon. 
THE COURT: Yes, I get thi!. But where !lid it come 
(rom? 
MR. LEACH: It carM from .. u far U WI! knuw, the 
unCApped line in I S1 into the ,,'OmOlon, ulldivided crllwl 
sp~ce.. Okl),. I have given )'OU my lint theory of 
lit.biJjty. 

Hearing T~nlCript a' Ill . 
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the plaintiff, when propane g2S supplied by L:tkota Plains exploded after lC2king {rom 

1111 lUIcapped pipe in the Rdjoin.ing property. 

Many jurisdictions recognize that, "Negligence Rud strict liability merge into a 

single products-liAbility theory in failure to warn cases, botb requiring proof of R m:m-

ufactw:c or supplier's duty of care,"11 Importantly, "lEJven though the cause of action 

for fAilure to W2rn cOllld be bl\Scd on negligence or strict liability in tort, the two the· 

ories, wh.ile conceprudly diffuent, often merge into a single breach of duty."I' 'Inc 

South Dakol1l Supreme hIlS recognized this merger as well. L
' Accordingly, the Cowt 

will make: a single duty determination in considering the negligence Rud the strict lia-

bility claims. 

Summary judgment is rypicaUy not appropriate in a negli~nce case, unless 

thue is no duty.t' The existence of a d\1ty is It question of IAw.a! Plaintiff has the bur-

den of establishing a duty.!L Specifically, "plaintiff mUMt prove j\ duty existed from 1m 

" l..ivttllllt ,. G./JIMI Oil Ca, 1M .. 2009 \VI.. 674)8, It ·2 (~Jjnn. CI. npp. )",n. I), 20(9)(un
p1Jbli.hed)(cleaned up). UIII.1t i. an unpublishcd decision from Ihe Minncsola Court of Appe;ls. II" 
ractl tho\lgh ue Umilar to Ihe ft.cIs in the uUIRnl CUC. and it i. wdl·letSOLlcd. Stf "/,, H"fllff~. l ',KV 
U{i/ifiu Gt" 71 S.W.3d 874, 881-82 (Tcx. App. 2002)C'thcrc is no doctrinal distinction bctween negli. 
gcncc and ,tml liability rtilure to WIIln ~ctiOI1S undCI tile Rc.t~tcment .... Bcca\lle WI: agree that Lhe 
analysis of thc duty 10 warn under llrict liability lind negligence thcories invokcs the nmc bnk princi
pic •• we decide Ihe e,ullence of a duty to wam under both common law theories» • single quu· 
bon.'1(mtcmal ciflltionl omined); SmidJ" 1P'41htr C &iJ, I •. , 927 P.2d 7)6,7)9 (XI Cir.l9'Xl)r'the 
.t.ndud impaled upon tltc defendant mceting I claim of Slrict Ii.bility bued upan a &ilurc to warn is 
thc nine II tha, impoled l1('On rhc dcfcndant faced with. cbim of ncgligent failure to wam''); NiI/IIMI 

etu Odwif!'IIA II. DU'IfI, 685 N.E.2d 155, 163 n. 11 (Ind. Ct. App. 1997)l'there is no doctrinal diJlillCtioll 
between negligence and luici liability failure-Io ·warn a,tionl undcr the RUllIlemelll.")i liNd OIllH " 
/WMJ, lIN., 522 N .W.2d 284, 289 (Iowa 1994) C'After reviewing the ,ulhou ~nd conuncmll on the 
failure tn W'Jrn q\lc.uon, we hc:l.ievc aLlY pnlitcd distinction bet\\lCCIl '1lict liability Ind negligencc prin. 
cipici lin warnings t.lIClj is ilnllory"). 
II O'F/p ... O"'.I-Gtnri"J: PiJHflItu, 759 So,2d 526,5)5 (Mill.CI.App. 2000). 
It S" KP"I" SIHIr-C., 2016 S.D. 35, 1 tBrC-Ulloon is it OCCCIIII.ry clcmcnl of a fa.ilurc·to·wuJI claim, 
whe-IAcr puuucd undcr I negligence or Jtrict·U.bility lhCOlyji INA NdllilWiill Mill. IllS. c.. ,. &Iff .. 
S.lwlf{t 1...:, 2014 S.D. 70, , t 7("ln a products liability cue premilcd on nIlegcd inadequale _rningl, 
both Clulalion and inld((jlU1te _millS, life .e~nue bUI neccnuy clements of ncgligencc .nd SlriCI 
liability''). 
It MtGlII·" .. Otrry, 2009 S.D. 40, 1 7. 
to jll.," NaJ~ Fi,,(/, C-JxtllJ. 2010 S.D. 27" B. 
II ·/i(w",,.. BIn .. , 2001 S.D. 11,121 . 
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dyindtllll14 ,h, plaintiff'u Here, under the fncts most favOnlblc to the plaintiff, plAintiff 

cannot Ilrticulate • duty owed frOIn Western to TAkes WAr Bonnett. 

"lAJ duty depends on "whether a 'relationship exists between the parties such 

thu the law will impose upon the defendant a legal obligRtion of reasonable conduct 

for the benefit of the plaintiff.",zl Takes W1Ir Bonnett was a guest of Wounded Horse 

family on the day of the explos.ion. Western did not sell propane ga.& to Takes War 

Bonnett. Simply put, II. duty ftom Western to Takes War Bonnett WfllI not established 

through the relRtionship bt!tween the parties. 

l)laintiff Illgues, however. that forc5cellbility created Il duty. When considering 

forucea.bility, it is important not to COOf\11C: "the concepts of foreseeability of harm IS 

it rellltes to the clement of causation lind foreseeability of harm relevant to the element 

of duty."14 ",(FJoceseeability in defming the bounduies of II. duty i.s always 1\ question 

of aw' and is examined At the time the let or omission occuaed.',n "The South DAkob 

Supreme Court mll.kC1 no~duty determilllltiOnB when it flllds that a relationship does 

not estAblish II. duty or forescCftbility of the injury illOO remote."u AgRin, here the duty 

is not established by the relationship berwecn Takes War Bonnett lind Western, And 

the foreseeability of the injury is too remote to establish. duty. But more importantly, 

the explosion did not re.utt from the use of Western's propane gas. 'l'he explosion wu 

the result of II.n uncapped interior gas line in 157 EllSt Ridge, which leaked propauc 

gas supplied by LakotA PlAins. 

U Hrwk.mtlll II. N,IIQN, 2000 S.D. 99.18. 
Il Lrfos ... AMCO 1.1. C#., 2015 S.D. 99, '1110. 
~J.l'13. 
lS II. 114 (tntcm11 cit.nolU omitted). 
H Bligid C. Ho{(mln. Note, RslI.fJ'ir-iIfJ lIN )Uk .J fM JIf'Y TIM PIPbI_ of S __ n':J J.,.', DII(J. •• i 
R4MiJ:iN i. Utr., y, Amen [nummce Comr'1ny. 62 S.D. 1.. REV. 453, 469 (2017). 

Page 6 of 17 

800006 



Plaintiff argues that "Western's failmes were a foreseeable cause of E1frada 

Ann TRkes War Bonnett's death."ll "However, foresecRbiliry for purpose of establish-

Lng a dul)' is not invaril,bly the same lI.S the foreseeability relevnnt to causation."lI Plain -

tifrs !l.rgue thu Watem could have fore~ccn thRt propAne supplied to iu c!lstomer's 

neighbors. by another company. could have sptc!l.d into the crawl space below 158 

E:1Ist Ridge and exploded. However, the "f!l.ct thllt 1\ certnin event, such U II prop!l.ne 

gas explosioll, is conccivable does not mean it is foreseeable in the legal sensc.":!') It is 

not here. While the tragic events of this case might have been conceivable, the), were 

not foresccable to Western in the legal sense. 

"The risk reasonably to be percc.ivcd defines the duty to be obeyed. No one is 

required to guard llgainst or take measures to avert that whidl a reasonable person 

under the cU:cumstRI1CeS would 110t anticipate as likely to hAppen.").) "Negligence in 

products liability actions involving inadequate \vl'lmings requires a plAintiff to 'show 

thAt the manufacturer or seller failed to exercise rea5Qnabie care to inform/lJoJe txptrltd 

/0 NJt l in pl'odfl(1 o f its condition Ot of the fnets which m:\ke it likely to be dAngerous."'ll 

Here, noc ouly could Western not hAve expected TakCli War Bonnett to ute its product, 

it wasn't even Western's product thAt exploded, it was propane supplied by Lakota 

Plains. 

PlAintiff argues that a duty should be imposed upon propane suppliers to wllrn 

of the dangers of not just thciJ: own produclS, but of other supplier's products. Othcr 

JI Pbi"rifr. Objection \0 Wellern', Motion forScmma rr JUdgmcuf " . 
II P'(ffMIl ~. SPid BItt. (A.,p., /Nt.,1998 S.D. 60, ~ 15. 
11 Lmlllf" II. GflpptJ OiIC,., 1//1'., 2009 WL 67438, If·" (Minn. Cf. App.Jan. 13, 20(9)(unpuhlishcd)("il 
would be carrying lhe duty of a manufacturer 100 far \0 rlequire il 10 lInlicipPtc every injury lhal might 
occur.") 
JO j#JItS'/~. H!JMIVI & AsIIIN., IrK., 2015 S.D. 63, 'i 15, 867 N.W.2d 698,702 (citabom omined). . 
)I Ntlli,lJlllitil Mill. flU. C,. ~. llattQI/ S,/wI1I1I"r., 2014 S.D. 70, 113,855 N.W.2d 145, 150 (cmphu'l 
Idded). 
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jurisdictions have declined to extend, to II defendant, the duty to warn about the dan-

gerollS of someone else's product In LAmmi, p. CappaOiIC,., f,U" the Minnesota Court 

of Appeals stated: 

The connecrjon between the wholesnle supply of propane to the reo 
taUet and an unknown pRrty'. flawed decision to leave a propane line 
unc.ppcd-And yet another partyls decision to ignore the odor warn· 
ing and leave propane flowing into a home-is simply too o.ttenua.ted, 
factually and as il. matter of public policy, to impose liAbility on the 
wholesalers, On the undisputed facts of this case, the distIict court 
correctly determined that Ferrellgas and EPa, as wholesRie suppliers, 
did not have II duty to warn appellants of the unforeseeable risk that 
r~ultcd in harm,n 

In S;f)JMtl/a p, V;ad C"P., the Washington Supreme Court opined, "we find little to no 

support under our case law for extending the duty to warn to Allother manu&crurer's 

produce")) And in Carman II. Magi( Chif, Inf., the Clllifomia Court of Appeals wrote: 

A failure to WArn may create liability for hArm caused by use of an 

unrellsonably dangerous product. That rllle, however, does not apply 

to the facts in this case because it was not all}' unreasonably dtngerous 

condition Ot fCAt\l[C of respondcnt's product which caused the injmy. 

To say that tlle absence of II warning to check for gas leak, in other 

products makes the stove defcctive is semAntic nonsense,)4 

Here, the chain of events which led to TAkes War Bonnett's death is fAr too 

remote: to impose II. duty lIpon Western, Summary judgement is approptiRte as a matter 

of law as to the negligence and 'Wct liahility claims because no duty existed for West-

ern to WO'Irn Takes Wilt Bonnett of the events that led to her death, 

Likewise, tlle breRch of warnmty clainu must also be dismissed, Plaintiff clAims 

that Western's propane breAched the implied watnnues of merchantability and fitness 

~ l..AMfNlt,. Gltpptt Oil C .... 111( .• 2009 \'Vl... 61438.:11 *4 (:Ilion . Ct. App, J~n , 13, 20(9)(unpuhluhcd). 
)) SilMlillfil I'. Vitld C"/J-. 197 P.3d 121, 133 0-VJA. 2008). 
)< G'tlf7ffl1It •. Mtli(ONf, lilt. , 117 Cal. App. :kl6l4, 638, 173 Cal, Rp!r. 20 (CIII, Ct, App, 1981). 
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for II particular purpose. nut considering the fActs most fAvorable to plAintiff, West-

em's product played no part in the explosion. To borrow from the California Comt 

of appeals, it would be "semantic nonsense" to conclude that the implied warranties 

contained in South Dakotll" codification of the Uniform Corrunercilll Code would 

require sellen to warnnty, expreMly or implir.d!y,lIollu:one else's product. Or that they 

would be liable for the unfitness or unmerchantability of someone else's products. 

Accordingly, Western is entitled to Summary Judgment as [0 the implied warranty 

claims as well. 

B. MOTIONS TO STRIKE 

On the eve of the heating, Western rued additional exhibits and affidavits. 

Plaintiff moved to strike. As expilu.ned at the hearing. those motioO! to strike, after 

being considered under Rule 12(f), were DENTED. TIIC:sc documents af(! not struck 

from the record. They were. however, too untimely filed to be considered. in relation 

to the motion for summary judgment. Accordi.ngly, tlle Court (lid not consider at rely 

upon the documents in determining the motion for summary judgment. 

C. MOTIONS TO DISMISS THE TIilRD-PARTY COMPLAINTS BASBD ON SUB
JECT MATTERJURTSDICTION 

Both Western and l.akota Plains initiated third-par[)' complAints against vari-

ous third-pltrty defendRots, including the HOllsing Authority ami seyern! individuals 

who are likely employees or independcntconmctor$ of the Housing Authori[}'. In two 

separ1lce motions, the thitd-pllrty defendants moyed for dismissal of the third-party 

complaints based on lAck of subject matter jurisdiction. Third-JY.Iny defendants' mo-

tions were tRised pursuant to Rule 12(b)(1). Th.ird-pRtty defendants argue that South 

Dakota courts lack subject matter jutl$diction over claims against tribal membm ads-

ing on trust land within the exterior boulldades of the Reservation. 
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Indeed, it i:i An ~ccepted principle of civil jurisdiction "th1H Indian conduct 

occurring on uust allotments is beyond the State's jurisdietion."l~ Third-party defend-

IUU~ supported their motion to dismiss with IIIl affidavit, which addressed the enroll-

ment status of the individual third-pl'trty defendants, the cole of the Housjng Autho.t-

ity, and the trust status of the lAnd At iuue! in this CRse. 

Third-party plaintiffs argue the Illations to dismiss for lack of suhject matter 

jurisdiction should be converted to motions for sununary judl:,lTTlent because the thi.rd-

party defendants Asked the Court to look at matters outside the pleadings. Plainly, Rule 

12(b) allows motions to dismis:i brought pursuant to Rule t2(b)(5) to be eonvuled to 

motions for summAry judgment. Tn.is is a 12(b)(t) motioll, though, not 11 12(b)(5) rna-

001l. llli.rd-party plaintiffs oCfer no support for the theory that 12(b)(1) Illotions 

should be convected to motions (or summary judgment. 

Rule 12(b)(t) motions are proJ>c:rly analyzed under the SOUtll Dakota Supreme 

Court's direction in HUl/trWllt HNflmfl/l BIY:lbrtfl, 1"(. /.( IPallntr.16 The Supreme Court 

explained in HulltrwU,: 

A eouct deciding a motion under Rule 12(b)(t) must distinguish be
tween II "facial nttaek" and a. "fa.ct\llllllttACk." In a factual attack, the 
court considers matters out!lide the pleRdings, and the non-moving 
party does not have the benefit of (12(b)(5)] safegullrds. In fllctual at
tacks, the court must also weigh the evidence and resolve disputed is· 
sues of fact IIffecting the merits of the jl1lisdictioulIl dispute, Beclluse 
at issue in a fnetual12(b)(1) morion is the trial court's jurisdiction-its 
very power to hear the ClUe-there is substantiailluthority that the trial 
court is free to weigh the evidence and satisfy itself as to the existence 
of its power to hent the elise. In short, no presumptive truthfulness 
attaches to the plaintiff's allegations, and the existence of disputed Illa· 
terial (Rets will not preclude the trial cowt from evaluating (or itself the 
merits of jutisdictiollal cbuns. TIlliS, evidentiary heatings. affidlwits, 

U Rim" M"Iu, 1998 SJ). 112, " 18. 
~ S" HJllIll'lliI/r HlilltnaH art/hIT/I, b,f. '" 'PaM!!rr, 2(110 S.D. 86. 
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documents, And live testimony may aU be considered to resolve thc 
subject matter jurisdiction dispute." 

Thi~ 12(b)(1) motion is a facrual attack, because it hinges all the ASSt!l:tion that the 

duplex wu located on trust laud and that the third· party defendanu were tribal mcm· 

bers, TIlcrefore, the Court will consider matters outside the pleadinga and will freely 

weigh the evidence to satisfy itself whether it hal the power to hcar the thitd,pllrty 

Action, 

In Rim 1/, Mui!J,l& the South Dakot. Supreme Courtcollsidered whether:l sttl(e 

court h.d subject mattcr jurisdiction over a punitive damages case arising all fcc land 

outside the exterior bound:uies of the Pine Ridge Indian Reservation. In Riur, a 

nonttibAI member residing off of the reservlttion s\led tribal·member defendants alleg· 

ing that they willfully, wRntonly, RIlU recklessly flliled to install a fence .round their 

gl1tZing land . .w Defendants were enrolled members of the Oglilla Sioux Tribe and rc-

sided within the exterior boundaries of the Pine Ridge Indian Reservation. «l The graz. 

ing IRnd, however, WAS outside the current exterior boundaries of the Pine Ridge Res· 

ctvation, butimpomntly, die land wu held in trust by the United States (or the benefit 

of the Oglllia Sioux Tril)e,~! TIle South DRkota Supreme Court affu:med the circuit 

court's determinntion that it did not hAve subject matter jurisdiction.'1 

II Hllf(tnliU, HI/fit""" Dmlm", I"r, " IfYtlltJlltr, 2010 S.D, 86, '1/ 20 (clean«.t IIp). "Ck=ftned up" i, • new 
(xHcntheuCliI intended to umpliC)" qUOTation. Crom Icgt.1 $OUfCCJ. Stt Jlck Meulcr, Clra"i~( UPQf#fltlfi'lIl, 
J. App. Pl1lc. &. p~" (£orlheoming 2018). U.e oC"cleaned up" tignall that the cuttent aulllof hal 
.ought 10 improve readability by removing ntnllcoul, non·,ub,"nUvc clutter (Iueh ., brackets, qUQ
ration mukt. ellip,es, Cootoole tignab, intent'! cit"jon. or made un-btacketed ch.nge. 10 capirali.ll. 
lion) without altering the sub.llnce QC Ihe quot"Jtiou, 
.)I Rim ... MIIkI, 1998 S.D. 112. 
)t It/. \11.5, 
-Id·12. 
II /rI, 1 l . 
IJ S" l'nrrulIJ 1t(, 
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Here, third.party defendants have presented affidavit and live testimony. Hav· 

ing reviewed this information, the Court concludes it does not have subject matter 

jurisdiction over dle dlird.patty complaints. The Court is satisfied that the thicd·snrty 

defenuanu are aU uibal entities or tribd members. The ACfidavirs of Doylc Pipe on 

Head, satisfy the Court that the Housing Authority is the Og1:1.11 Sioux Tribe's housing 

authority and that it opcn.tcs solely on trust land. The Housing Authority only serves 

tribal members, and it typically only employs tribal membcn;, The affidAvits Also es· 

tablish that IIU the other third.parry defendants are enroUed mcmbeu of the Tribe, -Ole 

third-party complaints allege that the conduct (the failuce to Ctp a propane line at 157 

East Ridge) took place at n Housing Authority-open.ted duplex, which by the nature 

of the Housing Authority'S mission, took place on trust 12nd within the exterior 

bounduies of the Reservation, 

Further suppou for these conclusions are found in l)jpe on Head's testimony 

at the hearing, and exhibitll A-G. Here, like in Rim, the defendantt to the third-part)' 

complaint l1re enrolled tribal members, also the third party-complaint I\Uegea negli

gence whkh occurred on trust land, Unlike Rim, the trust Illnd ill the instant case is 

within the exterior boundaries o( the reservation. While the Court is tcquired to make 

ftcnlal detenninatiol1s, the Court does so within the fntmework enunciated in HIII/lr· 

",'lie. 

lltird-pl\rty plaintiffs argue that they should be able to conduct additional 

cfu:covery in relations to the 12(b)(1) motions, Fint, the rccord docs not suggest that 

third-pa~ty plaintiffs attempted to initiAte Any discovery in relation to the fachlal issue 

in dispute-that the l111eged negligence occurred on Ulist I:l.nd within the extetior 
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boundaries of the Reservation or whether Ihe third-party defendants are tribal mem-

bers. 'n1ird-party plaintiffs had several months to peruse such di~covcry and did nOI 

do so, they ahould nOI be Rllowed 10 do so now. Second, the HI/fltlville framework 

does not require the Court to elimim\le the existence of disputcd mRleriai fact ("the 

existence of disputed material facta will not preclude the trial court from evaiuliting 

for itself the merits of the jurisclictionl'll claims") . nle Court may "satisfy itse1f."4l 

TIlird, third-p:uty-plaintiffs' argument thllt the}' should be able to conduct discovery 

as to whether the Housing Authority cOllsented to suit in stAte court is also unavail· 

ing. "Jurisdiction cannot be conferred by consent, agreement, stipuluion or 

waiver."·· 

Put simply, additional discovery of the type contemplated by third-party plain-

tiffs, would not reveal lilly information which would upset the Court's dcterminRtioll. 

Third-party defendlmts have proven, to the Court's sRtisfllCcioll, thllt the duplex is on 

trust land through submission of:l Title Stan1s Report from tbe Department of Inte-

rior.1) It is beyond debate thAt the villnge of Pine Ridge IIlld East Ridge housing are 

within the exterior boundaries of the Pine Ridge IndiAn RcsCLV:ltion. Moreover, it de-

fics common sense to consider that the Housing Authority WOllld build :lnd manage 

trib:al housing on non-trust land. Simil:trly, the thitcl-psuty defendants have established 

that the third-p:lrry defendRnts :lte !rib:ll mcmbers. 'nley h2..ve done so through sub-

mission of tribal document, mostly enroUment documenI8.~ Even though third~pRrty 

u HIII/m,;lk, 2010 S.D. 86.120 . 
• ~ P'WII§1I1f Oy. ~ Sflll, IX ,,/. Ullifitd JlldirioiS]I .• 2002 S.D. ll.117 . 
• \ Hearing Exhibit G . 
U He.ring Exhibiu R \\nd F. 
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plJ.intiffs ate requesting additional discovery, the Court is more IhRn satisfied it doeli 

not have subject matter jurisdiction over the third-party compbints. 

Further, the Court concludes that it would illfringc lIpon tribal sevcrity to ex-

crase subjcct matter jurisdiction over the third-pnrty complaints, "A tribe may regulate 

thc activities of nonmembers who enter consensual relJ.tionships with thc t.ribe or it's 

member, through commercial dcaling, COIlU11cts, leascs, Ot other Amngements,"~l 

Here, the third-party plaintiUs entered onto the RCSCMttiOD to do business with tribal 

members nnd entities, The Oglala Sioux Tribe has established a COlift system :md a 

juris:dictional ft'1.mework to handle claims like me ones in the third-pRrty complaints. 

The OglalJ. Sioux Tribal Court is equipped to resolve the claims in die third-party 

complaints, and it should. 

Accordingly, third-party defendants' lnotion9 to dismiss for b.ck of subject 

tnatter jurisdiction I\Vinst Lakota Pb..ins :ICe GRANTED. Lakotl!; Plains's third-party 

complaint against aU third-puty defenuants is dismissed for bck of subject mAtter 

jurisdiction. 11tird-party defendants' motions to dismiss WC9tern's third -parry com· 

pl3int arc MOOT becAusc the underlying compwim l'lgainst Western is dismissed on 

summary judgment. AlternAtively, however, the thUd-parry defendants' motion Against 

Western for dismiSSAl bASed all subject matter jurisdiction should be grnnted. 

D. MOTIONS TO DISMISS THIRD-PARTY COMPWNTS BASED ON SOVERRIGN 

IMMUNITY 

The Hou,ing Authority Also moved to dismiss both third-pArty complAints 

bASed on its sovcrcign immunity. The Housing Atlthority's motion to dismiss LAkotA 

Plains's third-party complAint based on sovereign immunity is MOOT becnuse the 

H S,«," SiaI'W' Opdt H~, lilt'. 473 N.\V.2d 480, 0482 (S.D. 1991)(cla.nc-d up). 
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Court hu alreAdy determ.ined dlat it docs not have subject matter jurisdiction over the 

third-party complaint. 

The Housing Authority's motioll to dismiss Westetn's th.i.Id-party complaint 

baaed on sovereign immunity is MOOT because the complrunt agnin5t Western ha5 

been dismissed on summary judgment. Altetnp,tiveiy, dIe Housing Authority'S motion 

to dismiss Western's third-party complaint based on sover~gn immunity is MOOT be

CaU9tl the COlin has already determined that it docs not have subject nutter jurisdiction 

ovcr the third-party complaint. 

PIRintiff joi.ned in the Housing Authority'S motion to dismiu the thircJ-pal'ty 

complaints b~ed on sovercign inununity. To the extent plaintiff hIlS moved to dismiss 

the tllird-party complaints against the Housing Authority ba~cd on sovereign immun

ity, the motion is denied as MOOT and for lack of 5t:\nding. 

E. MOTIONS FOR PROTECTIVE ORDnRS 

11le Housing Authority moved for a protective order, pursuant to Rule 26(c}. 

Plaintiff joined the Housing Authority'S motion for II. protective order. On February 

6,2018, aU third-party defendants moved for II. second protective order,l'lIso based on 

RuI,26(o). 

i\ hearing has been scheduled for 9 a.m. on March 15, 2018 It the Pennington 

County Courthouse. J\ccOluingly, the Court will hold these matters in abeyance until 

It leut that time. 

F. MOTIONS TO COMPEL 

Plaintiff moved to compel discovery from both Western and Lakota Plains. The mo

tion to compel against Wl!Stern is MOOT beCAuse the Court gntnted Western's motion 

for summary judgement. 
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The motion to compel agP.illst ukota Plains concerns three interrogatories. 

I_'tkota Plains objects based on attorney work product :md/or IeW'I conclusion. Lakota 

Plains cOllcedes that they will supplement the interrogsHorics when and if they retain 

an expert. The Court bas considered the subnunions along with Rule 37 lind agree! 

with Lakota Plain8. Plaintiff's motion is DENtBD. 

CONCLUSION 

This memorandum opiluon constitutes the Court's fUldings of fact Hud con

clusions of law. Wester!) :tnd 111Ud·P:uty defendants ~re directed to prepare Appropri

ate judgment! for the Couct's consideration. 

For these rClISons, it is hereby: 

ORDERED that Western', motion for sllInmary judgment is GRANTED. It 

is furt her 

ORDERED that third-patty defendants' motions to dismiss for l:tck of sub

ject matter jurisdiction against Lakota Plains are GRANTBD, It is further 

ORDERED that third-party defendants' motions to dismiss for lack of sub

ject matter jurisctiction IIgainst Western are DENIED AS MOOT. In the alternative, they 

JUC GRANTBD. It is (\ltther 

ORDERED that the Housing Authority's motion 10 dismiss based on sover

eign munUluty against Lakota Plains and Westetn are DBNIeD AS MOOT. It i3 futlher 

ORDERED that the plaintiff's motion to compel against Lakota Plains is 

DENIED. It is fUtther 

ORDERED that the plaintiff'S motion to compel ag2inst Western i5 DENIED 

AS MOQT. 
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Dated February 14, 2018. 

CIRCUIT COURT JUDGI! 

By,,:-~~IL;'-t-j-----
Oepu 
(SEAL) 
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STATE OF SOUTH DAKOTA ) 

2 COUNTY OF OGLALA LAKOTA 

3 

) SS 
) 

4 

5 

6 

7 

8 

9 

10 

II 

12 

13 

14 

15 

16 

17 

18 

JENNIFER CHASE ALONE, as the Personal 
Representative of ELFREDA ANN TAKES 
WAR BONNET, Deceased, 

Plaintiff, 

vs. 

C. BRUNSCH, INC., a South Dakota 
corporation, doing business as Lakota Plains 
Propane, Inc., and WESTERN 
COOPERATIVE COMPANY, INC., a 
Nebraska corporation, 

DefendantsfThird-Party Plaintiffs, 

vs. 

OGLALA SIOUX LAKOTA HOUSING 
AUTHORITY, RICHARD HILL, DEREK 
JANIS, WES COTTIER, WILLIAM WHITE, 
BEN PLENTY ARROWS, RENALDO TWO 
BULLS, BRANDON WES, DEREK SLIM, 
ROBIN T. (last name unknown), and JOHN 
AND JANE DOE 1-100, 

IN CIRCUIT COURT 

SEVENTH JUDICIAL CIRCUIT 

56CIV 17-0000007 

AFFlDA VIT OF DOYLE PIPE ON HEAD 

19 Third-Party Defendants. 
20 ~------------~--------~-------------------------

21 

22 

23 

24 

25 

26 

27 

STATE OF SOUTH DAKOTA ) 
:ss 

County of Oglala Lakota ) 

I. Doyle Pipe On Head, being first duly sworn upon my oath, depose and state: 

I. 

2. 

3. 

I am over eighteen years of age and reside in Oglala Lakota County. South 

Dakota. 

I wn the acting CEO for Oglala Sioux Lakota Housing ("OSLH'). 

I am familiar with OSLH's structure and operation generally. 

_ I - Pipe On Hud Affidavitf4476.017 
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2 

3 

4 

5 

6 

7 

8 

9 

IO 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

4. 

5. 

6. 

7. 

8. 

9. 

10. 

I am also familiar with OSLH's former or current employees andlor officials, 

Richard Hill, Derek Janis, Wes Cottier, William White, Ben Plenty Arrows, 

Renaldo Two Bulls, Brandon Shangreau, Robin Tuttle, and Tom Waters 

(collectively hereinafter "Employees''), I who are named (or are believed to be 

named) as third-party defendants in this lawsuit, with regard to their enrollment 

status in the Oglala Sioux Tribe and scope of their employment with OSLH at all 

times relevant to the claims raised in the Tbird-Party Complaints. 

OSLH is the public housing authority for the Oglala Sioux Tribe ("Tribe"). 

OSLH was created by the Tribe via ordinance to develop and administer public 

housing projects on the Reservation. OSLH was formerly known as the Oglala 

Sioux Housing Authority. 

OSLH operates exclusively within the exterior boundaries of the Pine Ridge 

Indian Reservation ("Reservation") and it only serves members of the Tribe. 

The Employees are aU members oftbe Tribe. 

At all times relevant to this lawsuit, any work. that was completed by the 

Employees on Units 157 and 158. which were destroyed in the explosion that is 

the subject of this matter, was performed by the Employees within the course and 

scope of their employment with OSLH and on trust property within the exterior 

boundaries of the Reservation. 

Upon iofonnation and belief, Elfreda Ann Takes War Bonnet and Jennifer Chase 

Alone are also enrolled members of the Tribe. 

The real property on which public housing rental Units 157 and 158 are located is 

trust property owned by the Tribe and held in trust by the United States. The 

property is wholly located within the exterior boundaries of the Reservation. 

'While not named correctly in the Third Party Complaints, it is believed that "Robin T." "Brandon Wes," and 
"Derek Slim," refm respectively to Robin Tuttle, Brandon Shangreau, and Tom Waters. 
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2 

3 

4 

S 

6 

7 

8 

9 

to 

II 

12 

13 

14 

IS 

16 

17 

18 

19 

20 

II. 

12. 

13. 

OSLH owned Units 157 and 158 and had home·site leases for the Units which 

authorized use of the Tribe's trust property for public housing purposes. 

Greater than 70% of OSLH's operating budget is funded by the Federal 

Government. The remaining 30% of OSLH's operating budget is generated by 

rental income obtained by OSLH and other grants. 

Upon infonnation and belief, C. Bnmsch, Inc., doing business as Lakota Plains 

Propane, Inc., and Western Cooperative Company. Inc., Defendantsffhird-Party 

Plaintiffs in this matter, are distributors of propane gas and sold propane gas to 

the tenants in Units 157 and 158. Because Units 157 and 158 are located on the 

Reservation and on trust property. the sales necessarily took place within the 

exterior boundaries of the reservation on trust property. 

On this !tJ~ay of ~ 2017, before me, the undersigned, a Notary Public 
in and for the State of South D ota, personally appeared Doyle Plpe On Head, known to me to 
be the person whose name is subscribed to the foregoing instrument and acknowledged to me 
that be executed and affirmed the same. 

IN WITNESS WHEREOF, I have hereunto set my hand and affixed my notarial seal on 
the day and year first above written. 

21 

2.:>l'it'f!M-8e!I!l--~"'1 

2 

LYNDA F. ROORIGUEZ 
Notary Public 

SEAL 
South Oakota 

2~~ ______ ~ __ ~ 

25 My commission expires: tf II f --!,"-LLfL ___ _ 
26 

27 
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Motions Hearing                                                                                                             Jennifer Joy Chase Alone   vs.         1 of 60
HELD on January 18, 2018                                                                                                          C. Brunsch, Inc. & Western Cooperative Company, Inc., et al

(605) 394-2571   *   george.cameron@ujs.state.sd.us
GEORGE R. CAMERON, OFFICIAL COURT REPORTER * 7TH JUDICIAL DISTRICT * RAPID CITY, SOUTH DAKOTA

1
STATE OF SOUTH DAKOTA    )        IN CIRCUIT COURT1

                    )
   COUNTY OF PENNINGTON     )    SEVENTH JUDICIAL CIRCUIT2

_________________________3
)

JENNIFER CHASE ALONE, as )4
the Personal )
Representative of ELFREDA )5
ANN TAKES WAR BONNETT, ) MOTIONS
Deceased )  HEARING6
             Plaintiff, )
        vs. ) FILE 56-CIV-17-077

)
C. BRUNSCH, INC., a South )8
Dakota corporation, doing )
business as Lakota Plains )9
Propane, Inc., and )
WESTERN COOPERATIVE )10
COMPANY, INC., A Nebraska )
corporation       )11
Defendants/Third-Party )
Plaintiffs, )12
OGLALA SIOUX LAKOTA )
HOUSING AUTHORITY, )13
RICHARD HILL, DEREK )
JANIS, WES COTTIER, )14
WILLIAM WHITE, BEN PLENTY )
ARROWS, RENALDO TWO )15
BULLS, BRANDON WES, DEREK )
SLIM, ROBIN T. (Last name )16
unknown) and John and )
Jane Doe, 1-100, )17
Third-Party Defendants, )
_________________________18

BEFORE:   THE HONORABLE JEFFREY R. CONNOLLY 19
          Circuit Court Judge

               Pennington County Courthouse20
          Rapid City, South Dakota
          January 18, 2018 at 2:00 PM21

George R. Cameron22
Official Court Reporter To
Judge Jeffrey R. Connolly23
Seventh Judicial Circuit

Pennington County Courthouse24
Rapid City, South Dakota 57709

605.394.257125

2
1

I N D E X2

3

WITNESS                                       PAGE4

DOYLE PIPE ON HEAD                             5

Examination by Mr. Thompson:                 53 - 856
Examination by Mr. Galbraith:                85 - 97
Examination by Mr. Thompson:                 97 - 997
Examination by Mr. Galbraith:                99 - 99

8

9

E X H I B I T S10

11

EXHIBIT NUMBER                         MARKED ADMITTED12

13
A. Letter from Nooney, 02-27-17......    22     22

14
B. OSLH Charter......................    38     61

15
C. HUD Letter-03-24-16...............    64     xx

16
D. Indian Housing Report.............    64     xx

17
E. Notice of Personnel Action........    70     71

18
F. Certificate of Indian Blood.......    70     71

19
G. Aerial Photo......................    79     79

20

21

22

23

24

25

3
1

2

APPEARANCES:3

4

5

For the Plaintiff: MR. JAMES D. LEACH 6
South Dakota Justice 
1671 Sheridan Lake Road7
Rapid City, South Dakota 57702
605-341-4400 8

9

For the Defendant, MR. ROBERT J. GALBRAITH10
C. Brunsch, Inc.:  MR. JOHN K. NOONEY  

Nooney & Solay11
632 Main Street 
Second Floor12
Rapid City, South Dakota 57709 
605-721-584613

14
For Oglala Sioux MARK F. MARSHALL
Lakota Housing Bangs McCullen15
Authority: 333 West Boulevard

Suite 40016
Rapid City, SD 57701
605.343.104017

18
For Oglala Sioux MR. EVAN M.J. THOMPSON
Lakota Housing Browning, Kaleczyc, Berry & Hoven19
Authority: 800 North Last Chance Gulch

Suite 10120
PO Box 1697
Helena, Montana 59624 21

22
For Western DAVID M. DAHLMEIER  
Cooperative Company: Bassford Remele23

100 South 5th Street
Suite 150024
Minneapolis, MN 55402
612.333.3000  25

4

THE COURT:  We are on the record in Oglala Lakota 1

County File 17-07, Jennifer Joy Chase Alone versus    2

C Brunsch Inc.  And Western Cooperative Company, Inc.3

     Who do we have?  We have Mr. Leach here.  4

MR. LEACH:  You sure do.  And I am representing the 5

Plaintiff. 6

THE COURT:  Okay. 7

MR. GALBRAITH:  Rob Galbraith and John Nooney on 8

behalf of C Brunsch, Inc.9

THE COURT:  Okay.  10

MR. DAHLMEIER:  Good afternoon, Your Honor.  David 11

Dahlmeier for Western Cooperative.12

MR. MARSHALL:  Good afternoon, Your Honor.  Mark 13

Marshall on behalf of -- 14

THE COURT:  A number of people, the third-party 15

defendants.16

MR. MARSHALL:  The third-party defendants.  With me, 17

Your Honor, is Evan Thompson of Billings, Montana.  I 18

have previously moved his admission pro hac, and he 19

will be handling all substantive matters on behalf of 20

the third part defendants. 21

THE COURT:  Okay.  Do you have one of your clients, 22

just for the sake of the record, as well?23

MR. THOMPSON:  And this is our client, Doyle Pipe On 24

Head. 25
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5
THE COURT:  Okay.  Co-CEO of the Oglala Sioux Lakota 1
Housing Authority? 2
MR. THOMPSON:  Former co-CEO, and now the chief 3
contracts officer.4
THE COURT:  Okay.5
MR. MARSHALL:  Your Honor, with leave of Court is it 6
acceptable that we sit here in the jury box?  7
THE COURT:  Yeah.  I think that's fine.  I mean, I 8
don't have an objection.  I can't imagine anybody else 9
does.  Does anybody have an objection to that?10
MR. LEACH:  No.11
MR. GALBRAITH:  No.12
THE COURT:  Here is the only person that might.  13
George might.  You don't have the benefit of a 14
microphone.  15
MR. THOMPSON:  I will make sure to speak up.16
THE COURT:  But you are facing George directly, so 17
that shouldn't be a problem as long as you do that.  18
If need be, there is a microphone that -- I don't know 19
if it will reach that far.  If it becomes an issue, 20
George, just raise your hand, and I'm sure Ann can 21
come and set a microphone up over there if that's an 22
issue.  23
     So, thank you.  I think that sets what we have 24
here.  We have a number of motions.  The first thing 25

6
I'm going to do is just go through what I think the 1
pending motions or right motions might be.  And then 2
I'm not sure, because there's dispositive motions that 3
vary.  I mean, there's two separate lawsuits kind of 4
going on here.  Maybe that's not the best way to say 5
it.  But there's dispositive motions, both in the 6
underlying action that has been filed and in the third 7
party litigation.  8
     I'm not sure if there is a good way to handle it 9
or a good order to do it.  I'm inclined to start with 10
the third-party motions to dismiss first just because 11
they were filed first.  Noting that there might not be 12
a good way to do it.  13
     But here is what I have pending for motions.  14
Now, first of all, I note that both defendants, 15
first-party defendants, filed 12(b)(5) motions to 16
dismiss contemporaneous with their answers, but I 17
don't think that those have been developed.  That's 18
correct.  Right. 19
MR. GALBRAITH:  Correct. 20
THE COURT:  Just probably in the common course you  21
did 12(b)(5) failure to state a claim motions, but 22
nothing has been set.  Nothing has been briefed or 23
anything regarding the failure to state a claim.  24
Right?  25

7
MR. GALBRAITH:  Correct. 1
THE COURT:  I also note that Western Cooperative has a 2
motion for summary judgment that was filed on  3
December 13th, at least appears to be ripe and to be 4
noticed.  5
     Mr. Leash has -- well, he filed on November 28th 6
a motion to compel discovery concerning Western, and 7
then renewed that motion on the 3rd of January.  So 8
the renewed motion is what is pending.  Right,        9
Mr. Leach?  10
MR. LEACH:  Correct. 11
THE COURT:  And then also a January 3, 2018 motion to 12
compel from Mr. Nooney's client. 13
MR. LEACH:  Correct. 14
THE COURT:  For what it's worth, there were some 15
documents filed yesterday and today, and there are 16
motions to strike made that I need to probably 17
resolve.  18
     We also have, in the third party action, the -- 19
on September 14th of last year the OSLH and 20
third-party defendant, Hill, filed a motion to dismiss 21
under 12(b)(1) on the concept of subject matter 22
jurisdiction.  Is that right?  23
MR. THOMPSON:  Yes. 24
THE COURT:  The remaining defendants, as far as I 25

8
understand, were not served, because they were all 1
likely -- or the majority of them, if not all of them, 2
were served ultimately through publication.  3
     There was a motion that was substantially the 4
same that applied to the remaining third-party 5
defendants that was filed on January 3rd.  Right?  6
MR. THOMPSON:  Correct. 7
THE COURT:  Okay.  I also have what I think -- and I 8
will let the parties discuss this.  But what is an 9
alternative motion filed by the Oglala Sioux Lakota 10
Housing Authority on October 20th, arguing that, if 11
there is any remaining subject matter jurisdiction 12
that it should be -- that this Court is divested of 13
that subject matter jurisdiction as it is related to 14
the OSLH through the concept of sovereign immunity.15
MR. THOMPSON:  Correct. 16
THE COURT:  That is pending.  There is also 17
contemporaneously filed with that a protective order 18
to protect certain individuals from discovery.  And 19
I'm missing something.  Oh, Mr. Leach has joined the 20
motion for protective order and for the sovereign 21
immunity argument.  22
     Did I miss anything that might be out there?23
MR. THOMPSON:  No.  24
THE COURT:  Okay.  So what I want to do first, I have 25
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spent a considerable amount of time preparing for 1
this.  I think that I have read everything that was 2
submitted.  I have spent, frankly, Monday, Tuesday, 3
Wednesday and this morning preparing.  So I think I 4
have read everything.  I think I have read what I 5
think are the appropriate cases that have been   6
cited.  7
     I have a number of questions.  But I think the 8
best thing -- like I said, I didn't know where to 9
start.  And since the first substantive motion was the 10
September motion regarding the third-party  11
defendant's motion to dismiss, I think it's best to 12
start with that.  So that's your motion.  13
Mr. Thompson, let's begin with that.14
MR. THOMPSON:  May it please the Court, Evan Thompson 15
on behalf of the Oglala Sioux Lakota Housing, and I 16
will refer to them today as the -- the Housing 17
Authority today as OSLH, and its named officials and 18
employees, Richard Hill, Derek Janis, William White, 19
Robin Tuttle, Ben Plenty Arrows, Wes Cottier, Brandon 20
Shangreau, Tom Waters, and former employ Renaldo Two 21
Bulls.  22
     The subject of today's hearing relative to OSLH's 23
involvement or the third-party defendant's involvement 24
are the three separate motions identified by the Court 25

10
in the motion for a protective order.  1
     Just a little bit of background before jumping 2
into the argument.  This is an intra-tribal matter 3
involving individual members of the Oglala Sioux 4
Tribe, it's governmental agency, OSLH, and two propane 5
companies who sold propane to individual tribal 6
members residing within the Oglala Sioux Reservation 7
boundaries, thereby, consenting to tribal court 8
jurisdiction.  9
     The plaintiffs and third-party plaintiff's claims 10
result from an explosion which occurred in a duplex 11
that is owned and operated by OSLH, and which is 12
located on Indian trust property within the 13
reservation.  The duplex units were occupied by tribal 14
members.15
     The plaintiffs filed suit against the propane 16
companies as a result of the explosion.  The propane 17
companies in turn filed third-party complaints against 18
OSLH and its employees alleging they are responsible 19
for the explosion.20
     After being served with third-party complaints, 21
OSLH and the employees filed their motions to  22
dismiss.  Two of those motions are substantively 23
identical, and are based on the Court's lack of 24
subject matter jurisdiction.  25

11
     And the third is premised on OSLH's sovereign 1
immunity, which divests the Court of any subject 2
matter jurisdiction it may otherwise have.          3
     Additionally, OSLH moved for a protective order 4
barring discovery in this matter on the basis that 5
sovereign immunity not only bars the propane company's 6
claims, but also OSLH's -- rather the unwarranted 7
demands of litigation, including discovery.  Those 8
motions have been fully briefed and are ripe.       9
     A couple of initial matters that have been  10
raised in the response briefs.  But the first is that 11
the propane companies have asked that the Court 12
convert the motions to dismiss into summary judgment 13
motions.  14
     The propane companies assert without merit that 15
OSLH's motions to dismiss, because they have 16
referenced materials outside of the pleadings, must be 17
converted to motions for summary judgment pursuant to 18
South Dakota Codified Law, Section 15-6-12(b).  19
However, their position on this point is directly 20
contrary to South Dakota Law.  21
     The mandatory conversion provision of 15-6-12(b) 22
is expressly limited to motions to dismiss premised on 23
failure to state a claim upon which relief can be 24
granted.  25

12
     In pertinent part, the statute reads, If on a 1
motion asserting the defense number five to dismiss 2
for failure of the pleading to state a claim upon 3
which relief can be granted, matters outside the 4
pleading are presented to and not excluded by the 5
Court, the motions shall be treated as one for summary 6
judgment.  7
     The South Dakota Supreme Court confirmed in Storm 8
v Duhr that the mandatory conversion of a motion to 9
dismiss to a motion for summary judgment is limited to 10
those incidents where the motion to dismiss is for 11
failure to state a claim under 12(b)(5).  12
     Furthermore, in Hutterville Hutterian Brethren, 13
Inc. v. Waldner, the South Dakota Supreme Court 14
observed that courts considering matters outside of 15
the pleadings when presented with a factual 12(b)(1) 16
motion questioning subject matter jurisdiction.  17
     And the Hutterville Court stated, The Court   18
must weigh the evidence and resolve disputed issues of 19
fact affecting the merits of the jurisdictional 20
dispute.21
     And this is because such a motion impacts the 22
Court's very power to hear the case and their 23
substantial authority that the Trial Court is free to 24
weigh the evidence and satisfy itself as to the 25
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existence of its power to hear the case.  1
     In short, no presumptive truthfulness attaches to 2
the plaintiff's allegations, and the existence of 3
disputed material facts will not preclude the Trial 4
Court from evaluating for itself the merits of 5
jurisdictional claims.  6
     The Hutterville Court noted, Thus evidentiary  7
hearings, affidavits, documents and live testimony may 8
all be considered to resolve the subject matter 9
jurisdiction dispute.  10
THE COURT:  First of all, are you saying this is -- so 11
you are saying this is a factual attack, not a facial 12
attack, under 12(b)(1)?  13
MR. THOMPSON:  Yes.14
THE COURT:  What are the material facts that you just 15
referenced that I need to know to determine the 16
jurisdictional issue, and were any of them pled or not 17
pled in the third-party complaint?  18
MR. THOMPSON:  Okay.  The facts relevant to the 19
subject matter jurisdiction argument, the pure subject 20
matter jurisdiction argument -- 21
THE COURT:  Yes.  I understand the distinction  22
between --23
MR. THOMPSON:  (Continuing) -- are simply that are we 24
dealing with tribal members or tribal entities or 25

14
non-tribal entities that consent to the jurisdiction 1
of the tribe, and did the occurrence which led to the 2
third-party complaint occur within the reservation 3
boundaries.  That's it.  That's all we need to decide 4
today, to determine that. 5
THE COURT:  And by reservation boundaries, is that on 6
trust land within -- how about if it's fee land -- 7
MR. THOMPSON:  Well, according to -- 8
THE COURT:  (Continuing) -- a sold allotment. 9
MR. THOMPSON:  Sure.  According to Red Fox, they note 10
that even where the occurrence occurred on a state 11
highway easement, although it was in -- because it was 12
within the reservation boundaries, the boundaries of 13
the reservation, that subject matter jurisdiction was 14
appropriate in the tribal jurisdiction.  15
     So I think that the fact that it happened on 16
trust property bolsters the argument, but it is not  17
necessary for the finding. 18
THE COURT:  Okay.  And you are saying here that this 19
was -- the allegation, at least, or your argument is, 20
or what you think the material fact is, the answer to 21
that question is that this was trust land owned by the 22
tribe -- 23
MR. THOMPSON:  Owned by the trust.24
THE COURT:  (Continuing) -- held in trust for the 25

15
benefit of the tribe.  And the second part of that is 1
you are alleging that the -- is it the enrollment 2
status -- and what is it?  Is it enrollment status?  3
Is it membership?  Is it the blood quantum?  What is 4
it?  5
MR. THOMPSON:  We have alleged membership, which is 6
based on blood quantum, which all of the named 7
individual employees are tribal members of the Oglala 8
Sioux Tribe. 9
THE COURT:  Okay.  And you are just saying, based on 10
Mr. Pipe On Head's affidavit, that he knows that they 11
are?  12
MR. THOMPSON:  Absolutely.  They record that 13
information during the regular course and scope of 14
their business.  I have also brought exhibits to 15
introduce today that are from their employee files 16
that demonstrate that they are, in fact, tribal 17
members, and they were, in fact, employed by the 18
Housing Authority. 19
THE COURT:  Okay.20
MR. THOMPSON:  With regard to the sovereign immunity 21
argument, the only fact that needs to be determined 22
today -- well, because it's clear that OSLH enjoys 23
sovereign immunity as a governmental entity, that's 24
been established under the case law, even in the   25

16
Weeks Construction Case sighted by the third-party 1
plaintiffs.  2
     The only thing that needs to be determined 3
factually is whether or not that sovereign immunity 4
has been waived by written instrument.  That's the 5
only -- or by an act of congress.  Those are the only 6
-- the facts that we need to determine, whether it's 7
been waived.  8
     If it hasn't been waived, it divests the core of 9
subject matter jurisdiction it may have, and it 10
compels dismissal as well. 11
THE COURT:  But just so as I understand your argument, 12
hypothetically, if I grant the motion as it relates to 13
OSLH, based on subject matter jurisdiction, based then 14
-- and let's just be clear here, September 14th  15
motion -- I don't even need to consider the 16
alternative motion.  I imagine you are going to make 17
arguments that relate to the protective order 18
regarding their sovereign immunity -- 19
MR. THOMPSON:  Sure.20
THE COURT:  (Continuing) -- but I don't need to -- in 21
that hypothetical situation, I wouldn't have to 22
resolve the motion.  The motion to dismiss would be 23
moot.  24
     Now, the argument or the resolution of whether or 25
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not they are immune and how far that immunity extends 1
might not be moot, but the motion itself would be 2
moot.  Right?  3
MR. THOMPSON:  Correct, Your Honor.  The issue of 4
whether sovereign immunity divests the Court of 5
subject matter jurisdiction, if the Court is to 6
dispose of the claims based on it's subject -- the 7
pure subject matter jurisdiction argument, it does not 8
need to determine whether it is divested of its 9
subject matter jurisdiction.  10
THE COURT:  Okay.11
MR. THOMPSON:  It only needs to -- 12
THE COURT:  Okay.  That was the question I was asking.13
MR. THOMPSON:  Okay.14
THE COURT:  But I might have to -- well, we can take 15
that up later.  Okay.  Continue.16
MR. THOMPSON:  Sure.  So, again, because we are 17
dealing with the 12(b)(1) factual challenge of the 18
core subject matter jurisdiction, the Court is 19
required to resolve any factual disputes as early as 20
possible in the litigation to determine whether it may 21
hear the cause.  22
     In any event, conversion of the pending motion to 23
dismiss to summary judgment motions is simply not 24
warranted and is, in fact, disfavored by South Dakota 25

18
Law.  1
     If the Court were to kick the can down the road 2
on this and preclude resolution of the motion to 3
dismiss as early as possible, OSLH and it's employee's 4
rights to due process would be denied, and they would 5
be exposed to significant litigation impacts from 6
which they are otherwise protected.7
     Accordingly, we respectfully request that the 8
motions to dismiss be resolved without further delay.9
THE COURT:  Okay.  Before I turn to these gentlemen, I 10
have one more question. 11
MR. THOMPSON:  Yes, Your Honor.12
THE COURT:  Even if you are right that this should not 13
be converted to a 56 Motion, a summary judgment 14
motion, I have read the Hutterville Case, and I think 15
it's Osborn, it's an 8th Circuit Case, there are still 16
requirements.  17
     I mean, are you telling me that the affidavit of 18
Doyle Pipe On Head is enough for me to resolve those 19
questions of material fact, or is there something else 20
that I need to do?  21
     I mean, those cases suggest that an evidentiary 22
hearing, live testimony, all may be considered.  So  23
is it best to have a hearing to determine those 24
things?  Is there any level of discover they are 25

19
entitled to?  1
MR. THOMPSON:  Well, they would have been entitled   2
to discovery had they requested such discovery that is 3
aimed at the subject matter jurisdiction and the 4
sovereign immunity issues.  They haven't done that. 5
     I have Mr. Pipe On Head here available to testify 6
today, since we are having a hearing.  We can 7
absolutely put him on the bench, and I have some 8
questions for him, and we can run through that.  9
     Additionally, I have got a few additional 10
exhibits that I was intending to enter today, in 11
addition to what has already been entered with the 12
brief. 13
THE COURT:  Well, I contemplated that, if Mr. Pipe On 14
Head was here, that might potentially -- I want to 15
hear from them first.  But, hypothetically, if he 16
doesn't testify, is there anything that you -- I mean, 17
are you asking me to allow him to testify so that you 18
can put on these exhibits?  Or are there exhibits that 19
you want to put in anyway and -- 20
MR. THOMPSON:  I intend to introduce exhibits anyway, 21
whether he testifies or not.  One of the arguments 22
they have made in briefing is they haven't had an 23
opportunity to cross-examine Mr. Pipe On Head, so I 24
have brought him with me here today so that we can do 25

20
that. 1
THE COURT:  Okay.  And the documents are enrollment 2
status?  3
MR. THOMPSON:  What I intend to introduce today are, 4
yes, the documents that establish the enrollment 5
status, the NAHASDA Agreement -- 6
THE COURT:  Okay.7
MR. THOMPSON: (Continuing) -- and the documents that 8
are submitted to NAHASDA in order to obtain that 9
funding.  10
     And then I also brought an aerial map of the site 11
that corresponds to the BIA's report demonstrating 12
that this is, in fact, trust property, even though I 13
don't think it's absolutely necessary for the Court to 14
make its ruling, we brought that, too.  15
THE COURT:  Where are the different ways where the -- 16
well, I think I know the answer to that.  Okay.  Do 17
you have anything further to add regarding this 18
limited issue?  And I guess I was -- I mean regarding 19
all of your motions?  20
MR. THOMPSON:  Well, I guess I -- I'm still in the 21
preliminary issues. 22
THE COURT:  And I realize that this is complicated.  23
So what you have told me now is everything related to 24
the underlying motion, but you haven't really gotten 25
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to the summary -- 1
MR. THOMPSON:  I haven't really gotten to the 2
substantive issue.  3
THE COURT:  (Continuing) -- to the sovereign  4
immunity. 5
MR. THOMPSON:  I was very quickly addressing the 6
initial matter of whether they should convert it.  7
THE COURT:  Okay.8
MR. THOMPSON:  I have one more initial issue that I 9
would like to discuss regarding this --10
THE COURT:  Got you.11
MR. THOMPSON:  Okay.  So the second initial matter.  12
The propane companies have asserted in their response 13
brief for the first time on the eve of this hearing 14
that they have not had an adequate opportunity to 15
discover facts relevant to this Court's subject  16
matter jurisdiction and OSLH's sovereign immunity,  17
and as a result, cannot be effective today.  That is 18
false.  19
     They have had ample opportunity to discover any 20
facts necessary to resolve these issues, however, they 21
have made no attempt to do so.  22
Their failures to pursue discovery of information 23
necessary to adequately respond to the motion to 24
dismiss should not be charged against the third-party 25

22
defendants.  1
These third-party complaints were filed on July 11, 2
2017.  This Court's subject matter jurisdiction 3
challenged on September 14th of 2017, and the 4
sovereign immunity motion was filed October 20th of 5
2017.  6
     And it should also be noted that long before 7
litigation was initiated, the propane companies were 8
made aware of OSLH's intent to rely on its sovereign 9
immunity as a defense to any claims resulting from the 10
explosion, and as a bar to this Court's jurisdiction 11
as early as February of 2017.  12
     I informed counsel for each propane company that 13
OSLH intended to rely on its sovereign immunity, and 14
that's reflected in a letter Mr. Nooney sent to me on 15
February 23rd of 2017.  May I approach, Your Honor?  16
THE COURT:  Yes.  17
MR. THOMPSON:  Your Honor, I would introduce this a 18
Hearing Exhibit A. 19
THE COURT:  Okay. 20

***  ***  ***21
          [REPORTER'S NOTE:  Whereupon, at this point 22
Third-Party Defendant's Exhibit A, having been first 23
duly received, is marked for identification purposes, 24
and is admitted into evidence.]25

23
***  ***  ***1

MR. THOMPSON:  In the last paragraph of this letter, 2
on the first page of this letter -- oh, I think I gave 3
away one of my copies.  Jim, I apologize.  Can I steal 4
that back from you?  I'm sorry.  I did not make enough 5
copies.  6
     The last paragraph, the last full sentence it 7
says -- and this is John Nooney stating:  I fully 8
acknowledge from conversations with you that the 9
Housing Authority will assert the immunity defense to 10
the extent that they are named as a defendant.  11
February 23, 2017.  12
     So, at a minimum within the confines of this 13
litigation, they have had three full months to 14
articulate an appropriately tailored discovery  15
request that they felt was necessary to respond to the 16
motion to dismiss after they had filed.  They have 17
issued none that address the issue raised by the 18
motions.  19
THE COURT:  Well, what types of questions or discovery 20
could they have conducted that would have been aimed 21
at that?  22
MR. THOMPSON:  Your Honor, they could have simply 23
asked for any documents that provide for a waiver of 24
OSLH's sovereign immunity.  They could have asked 25

24
interrogatories on that point.  1
     They could have asked interrogatories about the 2
membership status of the third party -- the individual 3
employee third-party defendants.  4
     They could have asked for information regarding 5
the status of the property it was on to the extent 6
that is necessary to establish.  7
THE COURT:  But every time they asked any type of 8
question -- I mean, I looked through it.  It looked 9
like every time they asked a question, you objected 10
and said, we have sovereign immunity.11
MR. THOMPSON:  Absolutely. 12
THE COURT:  So you are saying you would not have 13
objected to those questions?  14
MR. THOMPSON:  Because that's something that needs to 15
be resolved right away.  We don't want to be here.   16
We want to give them all the information that they 17
need so that we can get out of this.  It's just not 18
there though.  That's the problem.  There's nothing 19
there.  20
     But -- so you have read the discovery requests.  21
I won't need to introduce those as an exhibit.  But if 22
you look through there, they are all directed at the 23
factual basis of the underlying occurrence.  There is 24
nothing in there that addresses the dispositive facts 25
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to be resolved by the motion to dismiss.  1
     And then, as you point out, had they requested 2
it, we would have done it.  It's not OSLH's 3
responsibility to both draft the discovery requests 4
for the propane companies and respond to them.  That's 5
not our job.  That's their job.  6
     If they have failed to ask the right questions, 7
fault cannot be levied against any of the third-party 8
defendants, only against themselves.  But we shouldn't 9
be penalized for that.  10
     In any event, no amount of discovery here could 11
yield facts that would defeat OSLH's motion to dismiss 12
in this matter.  There is no discovery that could 13
yield and alternate conclusion that the parties to 14
this action are tribal members or tribal governmental 15
agency where two private propane companies who entered 16
into consensual business relationships with its tribe 17
or its members, and that all underlying facts occurred 18
within the Reservation boundaries.  19
     These facts, and these facts alone, are necessary 20
to resolve a motion to dismiss for a subject matter 21
jurisdiction.  22
     Moreover, OSLH has not waived its sovereign 23
immunity by written instrument.  This is the only way 24
that OSLH can waive its sovereign immunity absent a 25

26
congressional waiver, and no instruments exist that 1
contain that.  2
     Moreover, congressional waivers are public 3
information.  They don't need discovery for that.  4
They can just look that up.  They haven't found it.  5
THE COURT:  If they have a waiver, they would have a 6
copy of it.  I mean, if you waived it to them, they 7
would have a copy of the contract or the waiver.  8
Right?9
MR. THOMPSON:  Absolutely.  Had there been a waiver of 10
the claims pursuant -- a waiver of sovereign immunity 11
for these claims, they would have it.  They don't have 12
it, because it doesn't exist.  But we don't feel there 13
is any need for additional discovery.  They have  14
slept on their rights to do that.  They don't get to 15
come in the week before trial and say, hey, hold on a 16
second.  We need to pursue discovery.  That's -- they 17
have not -- 18
THE COURT:  Well, we're not before trial.  I mean, we 19
are nowhere near trial.20
MR. THOMPSON:  The hearing.  The hearing.  Excuse me, 21
Your Honor.  I misspoke.  22
THE COURT:  I got a little worried there.23
MR. THOMPSON:  And Should the Court decide to grant 24
the propane company's untimely request to engage in 25

27
additional discovery, we request that they be  1
required to pay our attorney's fees and costs for  2
such additional discovery and a rehearing for these 3
matters, which have been set for a month, and which 4
were previously set for a hearing a month ago.  So    5
I think that fundamental fairness would require   6
that.     7
     But, anyway, we suggest that this hearing  8
proceed as scheduled, and that these issues be 9
resolved as soon as possible thereafter, unless the 10
Court would like to delay the hearing.  I would ask 11
the opportunity to call my sole witness, Mr. Pipe On 12
Head.  13
THE COURT:  Well, what are your thoughts on him 14
calling Mr. Pipe On Head as a witness?  15
MR. GALBRAITH:  We think Mr. Pipe On Head will be a 16
witness at a time that we can have an evidentiary 17
hearing on this matter in a discovery-related -- 18
THE COURT:  Why can't we not do it right now?  19
MR. GALBRAITH:  Because we've not had any opportunity 20
to -- the suggestion that discovery would have been 21
answered is -- there's not a better -- it's 22
ridiculous. 23
THE COURT:  Well, you didn't ask the question.  I 24
mean, you didn't ask questions about the enrollment 25

28
status of any of the third-party defendants. 1
MR. GALBRAITH:  We did specifically ask to take a 2
deposition related to ownership, management and 3
operation of Units 157 and 158 related to any actions 4
taken on behalf of the Housing Authority as it 5
concerns any actions, requests or discussions to 6
effectuate a defense of immunity as it concerns the 7
incident, the explosion of 157 or 158.  We did ask  8
for --  9
THE COURT:  I get the immunity part.  I think you 10
might have an argument there.  But I didn't see -- and 11
maybe I'm wrong.  Maybe if there is something there 12
that you -- I cut you off.  I apologize.  I went 13
through it pretty carefully, and I didn't see  14
anything where you ever asked for the enrollment 15
status or the status of any of the third-party 16
defendants, their, for lack of a better term, tribal 17
membership, Indian status.  And I didn't see anything 18
related to the status of the land.  19
     I mean, I think the -- 20
MR. GALBRAITH:  We were whole-heartedly told at the 21
inception of this case, Your Honor, that drafting such 22
discovery would be a complete waste of our time.  We 23
were told that they wouldn't answer anything.  24
     We were never sent a letter that said, hey, why 25
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don't you ask us some discovery related to these 1
issues.  We will give that to you.  2
     We were told -- in fact, there were even a few 3
documents provided informally before they were brought 4
in, and we were told, we don't have to answer any 5
discovery ever.  6
     And so to suggest now, gosh, we would have 7
answered it.  This is the first time we've ever heard 8
it.  This is the first time we've ever been told we 9
would have answered any discovery.  We have been told, 10
without question, we're not answering it, no way, no 11
how. 12
THE COURT:  Let me ask you this.  You were the one, I 13
think, in your brief that brought up the Hutterville 14
Case.  Is there anything in that analysis -- the South 15
Dakota Supreme Court's analysis or the underlying 16
analysis in Osborn that says -- it says that you are 17
entitled to an evidentiary hearing.  18
     Does it say -- is there anything in there that 19
says -- that I missed that says you are entitled to 20
discover prior to the evidentiary hearing? 21
MR. GALBRAITH:  Well, I think any -- any case we ever 22
get involved with, we are entitled to discovery, 23
period.  24
THE COURT:  Even if there is no personal jurisdiction 25

30
over the other parties?  1
MR. GALBRAITH:  Well, until there is a determination 2
that there is no subject matter jurisdiction.  The 3
protective order, Your Honor, is filed based solely on 4
the Alltel Case, which this Court is very well aware 5
of, and that's based on the presumption that a 6
subpoena is a suit.  It's an action.  7
THE COURT:  I think it's a little behind here.  Fair 8
enough.  I will allow you to continue.  9
MR. GALBRAITH:  As we sit here today -- I mean, what 10
we have been told in this case is, well, there's 11
nothing in any of our federal funding that provides 12
for a waiver.  We do know that there's a provision for 13
some insurance coverage.  We have not been provided 14
those provisions.  We have not been provided 15
anything -- 16
THE COURT:  Those all relate to sovereign immunity.  17
That's the alternative action though.  18
MR. GALBRAITH:  Well -- 19
THE COURT:  I'm asking about the underlying motion 20
they made that I don't have any jurisdiction, that 21
there is no jurisdiction in state court for a dispute 22
on the Reservation involving people or entities that 23
come onto the Reservation and transact business on the 24
Reservation, their suits against -- this is not going 25

31
to come out good on the record, is it?  1
     There is no state court jurisdiction when you 2
have an admission -- an alleged admission or action 3
concerning a Reservation Indian on the Reservation, 4
for lack of a better term.  I mean, that doesn't get 5
to the immunity part, does it?  6
MR. GALBRAITH:  We have a Charter that says that they 7
can consent to any jurisdiction.  Their Charter -- 8
their Charter, and that's at -- 9
THE COURT:  I've read the Charter. 10
MR. GALBRAITH:  The Charter in Article 6-2(b) says 11
that they have the power to sue, and are authorized to 12
consent to be sued in the Oglala Sioux Tribal Courts 13
or another court of competent jurisdiction.  14
THE COURT:  Did they consent?  I mean, are you telling 15
me that they consented to be sued in state court?  16
MR. GALBRAITH:  I'm telling you that we do not know --17
THE COURT:  Okay.18
MR. GALBRAITH:  -- because we have never been allowed 19
to do anything. 20
THE COURT:  Well, I mean, how would you not know?  I 21
mean, in a relationship between your client and their 22
clients, how would you not know if they consented to 23
be sued?  24
MR. GALBRAITH:  Because, Your Honor, as -- 25

32
THE COURT:  I mean, are you saying that it's a blank 1
consent?  2
MR. GALBRAITH:  It could be.  I mean, the federal 3
government used to require, as was seen in the Weeks 4
Case, sue or be sued language.  That's not there 5
anymore.  We don't dispute that.  What we don't know 6
is what NAHASDA requires today.  We do know, as we 7
look through -- 8
THE COURT:  But that has nothing to do with where I'm 9
at.  I'm still at the first motion.  10
MR. GALBRAITH:  Well -- 11
THE COURT:  Right?12
MR. GALBRAITH:  But this has to play in.  Because, if 13
they have consented to a suit in state court, then 14
this Court has subject matter jurisdiction.  15
THE COURT:  So you are saying that the individual 16
third-party defendants, Tuttle, Plenty Arrows, they 17
all consented at some point to be sued in state  18
court?  19
MR. GALBRAITH:  The Housing Authority has potentially 20
consented to be sued in state court. 21
THE COURT:  All right.  Well, I'm a little confused.  22
But continue on.  23
MR. GALBRAITH:  We -- we have then, Your Honor, the 24
NAHASDA statutes, and they have drawn the distinction 25
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between the two, between 638 and between NAHASDA, 1
which is in 4101.  But we ignore Subsection 7 of the 2
4101 that says federal assistance to meet these 3
responsibilities shall be provided in a manner that 4
recognizes the right of Indian self-determination and 5
tribal self-governance by making such assistance 6
available directly to the Indian tribes or tribally 7
designated entities under authorities similar to  8
those accorded in Indian public tribes and Public Law 9
93-638 Contracts.  That's in the NAHASDA statutes.  10
That's not in the 638 statutes.  11
     We've both -- both third-party plaintiffs have 12
cited to the provisions of the 638 Statutes which 13
relate to waiver.  And what we are saying is we don't 14
know what their waiver is in this case, if any. 15
THE COURT:  That's waiver of sovereign immunity.  16
Right?  17
MR. GALBRAITH:  Well, it could aldo be consent to 18
jurisdiction, Your Honor.  Because we know in their 19
Charter, in the same sentence where they can waive 20
immunity, they can consent to jurisdiction in any 21
court of competent jurisdiction.  22
     And so as we look at the three facts that --23
THE COURT:  Can you -- well, go ahead.24
MR. GALBRAITH:  (Continuing) -- the three facts that 25

34
Mr. Thompson identified for subject matter 1
jurisdiction.  Tribal members or tribal entities.  2
Aside from being told that these people are tribal 3
members and were working within the scope of their 4
employment, we have nothing.  Then we have -- 5
THE COURT:  I agree with you there.6
MR. GALBRAITH:  Then we have consent.  We have 7
nothing.  And then we have within the Reservation 8
boundaries.  9
THE COURT:  That's a little -- I don't know if I'm 10
inclined to just believe an affidavit, but the  11
concept that East Ridge Housing is not within the 12
Reservation boundaries is a little hard for me to get 13
my head around. 14
MR. GALBRAITH:  Yeah.  And that's the third -- that's 15
just one of the three facts that he identified.  That 16
fact is not in the record.  I think that one is 17
probably not going to be disputed that it's within  18
the tribal boundaries.  But -- 19
THE COURT:  Yes.  But I'm not sure if the affidavit is 20
enough. 21
MR. GALBRAITH:  Correct.  22
THE COURT:  That's what I'm saying.23
MR. GALBRAITH:  And so as we sit here and we say, 24
well, gosh, I brought Mr. Pipe On Head along with me, 25

35
and I'm prepared to let him testify to this and let 1
you cross-examine him, you know, yes, we're going to 2
ask to continue this hearing so we can be provided 3
some discovery that we are now being told will be   4
allowed.  5
     I have not been to any hearing in this court or 6
another where I have been told, you know, you can come 7
to the hearing and go through some limited 8
cross-examination, but you are not permitted to take 9
any discover first.  10
     And so, I mean, you look at when discovery was 11
first set -- standard discovery was sent actually 12
before the first motion to dismiss was filed.  It was 13
sent on September 12th of 2017.  We were not told, 14
guys, if you ask something related -- related to our 15
motion to dismiss, we will answer it.  We were told, 16
we have immunity, you don't have jurisdiction, we are 17
not answering anything.  There was no clarification, 18
no caveat.  19
     We filed a notice of deposition, which included 20
issues related to immunity, ownership, management, 21
things that get into where these houses are and who 22
worked on them, what their status was.  We did ask 23
about whether or not these people were employees, 24
contractors, subcontractors.  We were not provided any 25

36
information related to that.  1
     And, again, we're not told, guys, if you narrow 2
this down, we will answer it.  All we are told is, we 3
are not subject to anything.  We are not answering it,  4
so go away.  5
     And now we are told on the day of the hearing, 6
where they are asking to be dismissed from this case, 7
well, gosh, if somebody would have asked the right 8
question, we would have answered it.  9
THE COURT:  But we don't know, because you didn't ask 10
it.  But in fairness, they --11
MR. GALBRAITH:  We were told very early on they won't 12
answer anything.  So it's sure convenient to sit and 13
say, gosh, if you guys would have asked the right 14
question, we would have answered it, after we told 15
you, we'll answer nothing.  16
     And so that was the position that was taken with 17
us very early on in this case.  It was not that we 18
will answer something or tailor it down, it's just 19
we're not going to answer anything, so it's all a 20
waste of time.  21
     And so, as we sit here today -- I can actually 22
say, as we sit here today, based on seeing this, we 23
have notices of depositions and subpoenas out to all 24
of the individuals that have been filed.  25
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     The notices for the rest of the third-party 1
defendants filed today.  Mr. Pipe On Head, I think, 2
was yesterday or two days ago.  Because, if discovery 3
is going to be answered, even if it's related to this 4
usual, we'll take it.  5
     But to sit here today and suggest, well, yeah,  6
we have always told people we won't answer it.  But, 7
if they had asked the right questions, we would have 8
answered it.  And now I will present testimony today, 9
and I will give them a limited opportunity to 10
cross-examine, without having had the ability to take 11
his deposition, without having had the ability to 12
see -- I assume he is going to get up and say that all 13
of our NAHASDA documents don't include any consent to 14
-- to jurisdiction.  15
THE COURT:  I don't know if I'm going to let       Mr. 16
Thompson ask that question, frankly.  But that is 17
getting a little ahead of ourselves.  18
MR. GALBRAITH:  And so that's the issue that we have 19
is, I don't know that Mr. Pipe On Head can testify to 20
the tribal status of other people who are not sitting 21
here today.  I don't know that he can testify to the 22
ability or the waiver of immunity or the consent to 23
jurisdiction. 24
THE COURT:  Okay.  Well, I know that I have read the 25

38
Charter.  Where would that be?  1
MR. THOMPSON:  That would be Exhibit B of our motion 2
to dismiss for sovereign immunity, I believe.  3
THE COURT:  Exhibit B?  4
MR. THOMPSON:  Exhibit B.5

***  ***  ***6
          [REPORTER'S NOTE:  Whereupon, at this point 7
the Third-Party Defendant's Exhibit B is marked for 8
identification purposes.]9

***  ***  *** 10
THE COURT:  To the motion itself?  11
MR. THOMPSON:  Excuse me.  To the brief in support of 12
the motion, Your Honor.  And if I could just respond 13
to certain things he has said here today. 14
THE COURT:  Well, I do want to hear from that.  And I 15
might have a question for him first.  And I do want to 16
make sure that he -- I might want to -- I want to make 17
sure he's done, and I think I have another -- I think 18
it is probably fair to let the other co-defendant go 19
first.  20
     So, Mr. Galbraith, do you have anything which you 21
would like to add before I figure out if I have a 22
question for you?  23
MR. DAHLMEIER:  Mr. Dahlmeier.  24
THE COURT:  Well, no.  I'm wondering, Mr. Galbraith,  25

39
whether you were finished? 1
MR. DAHLMEIER:  Oh, pardon me.  I thought you said 2
Dahlmeier.  3
THE COURT:  I might have mumbled.  But, no.         4
Mr. Galbraith, do you have anything that you want to 5
add before I -- 6
MR. GALBRAITH:  I'm just checking through, because I 7
had tried to take them down in the order that       8
Mr. Thompson addressed them.  9
THE COURT:  Okay.10
MR. GALBRAITH:  I think the Court has identified the 11
issues related to subject matter on facial versus 12
factual attack.  Obviously, our Court has said on a 13
facial attack that -- that the rule related to 14
12(b)(5) does apply.  15
     So, Your Honor, we are sitting here on a factual 16
attack.  We have suggested that the courts have all 17
said that weighing of evidence and evidentiary 18
hearings and documents and facts are admissible to 19
that.  We have said it, and they have said it.  We can 20
do that.  But I didn't think there is anything that 21
ever suggests that I'm entitled to discovery before we 22
do that.  23
     He addressed some of the sovereign immunity 24
factual questions on waiver, and I will avoid that, 25

40
because I know that you are sticking to subject matter 1
jurisdiction. 2
THE COURT:  I'm more interested in it. 3
MR. GALBRAITH:  The discovery issue we have been 4
through.  You know, so then the question is asked   5
has there been a waiver.  We would have it.  You  6
know, this is a case where -- actually, the statement 7
that -- that the propane companies provided the 8
propane to the people who lived in the houses is not 9
necessarily correct.  It doesn't change where he was 10
going with that.  We provided our propane to the 11
Housing Authority.  I don't know that that's the same 12
for Westco.  13
     And the issue that we have is this is not a 14
breach of contract case where we have a contract where 15
somebody says in the contract there is or is not a 16
waiver.  This is a negligence case.  And we have 17
situations in the past where we have tribal entities 18
and even, particularly, housing authorities that as a 19
result of their federal assistance, have consented to 20
jurisdictions or waived immunity, or have done things 21
like that.  22
     We do know that there is insurance in place in 23
this case.  And so as we sit here and say -- and I 24
think it was said with respect to preemption, but it 25
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was also said with respect to attorney's fees, that 1
somehow any defense costs or liability in this case is 2
going to come down to a federal preemption or hurt the 3
tribe.  There is insurance coverage.  4
     So to the extent this Court says, I'm not letting 5
you guys out yet, I don't know whether they have 6
tendered this insurance, or not.  But they certainly 7
have the ability to do that.  8
     So any argument that, gosh, this is a financial 9
hardship on the tribe, I don't think we can get there.  10
Because we do know there is insurance coverage in 11
place in this case.  12
     So I don't think that exists under a, hey, I'm 13
going to let you guys conduct discovery and have an 14
evidentiary hearing on jurisdiction or on the 15
preemption issue.  16
     And as of my notes in response to the comments 17
made by Mr. Thompson, that's all I have.  18
THE COURT:  Okay.  So just so I'm clear, you are 19
looking at Article 6, Powers to Be.  Is this where  20
the consent -- is that where you are saying that they 21
can -- OSLH shall have the power to sue, and is 22
authorized to consent and to be sued in the Oglala 23
Sioux Tribal Courts or another court of competent 24
jurisdiction.  That is the language you are relying 25

42
on?  1
MR. GALBRAITH:  They have the ability to consent to be 2
sued in this court, absolutely. 3
THE COURT:  There is a big difference between 4
consenting to be sued and me actually having subject 5
matter jurisdiction though.  Right?  If I don't have 6
subject matter jurisdiction because the South Dakota 7
Constitution -- hypothetically, if the South Dakota 8
Constitution is telling me that I don't have 9
jurisdiction, and if the South Dakota Supreme Court is 10
telling me I don't have jurisdiction, and if the U.S. 11
Supreme Court is telling me I don't have jurisdiction, 12
they can't stipulate to jurisdiction, can they?  Is 13
that what you are saying?  14
MR. GALBRAITH:  I think they can.  But even beside 15
that fact -- 16
THE COURT:  Okay.17
MR. GALBRAITH:  (Continuing) -- I think we are all in 18
agreement that there is a factual issue here that 19
needs to be addressed.  They have asked for an 20
evidentiary hearing.  We will ask for an evidentiary 21
hearing, but we will ask for discovery on those issues 22
before we get to that hearing.  23
THE COURT:  Okay.  Mr. Dahlmeier?  24
MR. DAHLMEIER:  I don't have anything to add, Your 25

43
Honor.  I would just join in their arguments. 1
THE COURT:  Okay.  And I'm not really quite sure you 2
joined -- you joined one of the arguments, Mr. Leach.  3
I'm really not sure what your position to join them 4
is.  But do you have anything to add before I turn 5
back to -- 6
MR. LEACH:  No.  I think Mr. Thompson is well 7
qualified to address the issues, Your Honor. 8
THE COURT:  Mr. Thompson?  9
MR. THOMPSON:  Yes, Your Honor.  You know, this 10
suggestion that we would have just flat out denied 11
everything and anything, and that I have made -- that 12
is just not true.  13
     We have provided probably a thousand documents  14
prior to this litigation being initiated.  We have 15
been trying to -- we haven't been just stonewalling 16
them.  We have given them nearly everything we have.  17
     Also, once that subpoena was issued, the 30(b)(6) 18
was issued, I spoke with Mr. Nooney on the phone, and 19
I said, are you going to withdraw this thing?  We have 20
sovereign immunity.  He said, no.  I said, we can't 21
just be answering and going into a deposition with   22
47 different topics.  I said, look, you are not 23
entitled to that.  24
     You know, if you want to talk about sovereign 25

44
immunity and subject matter jurisdiction, I think that 1
I said that I would be more than willing to do that.  2
But he said, no, we should just resolve all of it at 3
once, and I said, okay.4
     So they also had the ability to move to compel.  5
If they felt they needed that, they could have done 6
that.  They didn't do it.  7
     He keeps saying that, we weren't told that we 8
could -- that you would answer discovery.  Well, how 9
is it my job to tell them how to do their job?  I 10
don't understand that.  11
     The burden of proof is on them.  They need to 12
meet their burdens.  They didn't do so.  13
     Now, with regard to the Charter, the Charter is 14
-- the language that we have been discussing is the 15
method of waiver of sovereign immunity.  It says it 16
needs to be waived, one, explicitly; two, in a written 17
instrument.  That has not happened here.  There is 18
nothing out there that says, you can come sue us for 19
the damages as a result of this explosion in state 20
court.  21
     We are here throughout this litigation contesting 22
jurisdiction, contesting the fact that we waived our 23
sovereign immunity.  This isn't as if we are 24
consenting.  We are here fighting it.  25
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     And the jurisdiction provision in there, Your 1
Honor, simply authorizes the Housing Authority, OSLH, 2
to waive its sovereign immunity in any jurisdiction it 3
chooses.  But there has to be a waiver of sovereign 4
immunity.  This is -- that has to be read together as 5
one clause.  6
     So they talk about NAHASDA and 638 Contracts.  7
Look, 638 -- OSLH doesn't operate pursuant to the 638 8
Contract.  There's nothing in there, nothing.  9
     He talked about consent versus waiver.  I think 10
he hit it on the nose.  There is no consent.  There 11
hasn't been a waiver.  There is no consent.  12
     And I believe that an affidavit is competent 13
evidence under the Hutterville Case.  It says 14
specifically -- explicitly in there that affidavits 15
are competent evidence when resolving a motion to 16
dismiss a factual challenge under 12(b)(1).  17
     And with regard to insurance.  Look.  Insurance 18
hasn't -- they don't -- they haven't stated whether 19
they are operating under a reservation of rights.    20
In fact, I don't know.  I'm not coverage counsel.  21
And, Your Honor, insurance hasn't been established as 22
available here.  23
     So I think it's prejudicial to proceed with that 24
motion when, in fact, that isn't established in this 25

46
case.  1
     Yeah.  They haven't asked for everything.  And 2
had they asked for it, again, they would have gotten 3
it.  But at this time, at this hearing, when we are 4
ready to resolve these issues, yeah, we're not going 5
to consent to more discovery right now.  We have had 6
three months to do it, but it hasn't been done.  7
     And I guess just to comment on the insurance 8
issue, I was going to get to this in a substantive 9
argument, but I might as well address it now since we 10
are talking about insurance. 11
     The purchase of insurance is not a waiver or an 12
indication that sovereign immunity has been waived.  13
And there is ample authority on that cited in my reply 14
brief.  15
     Insurance is available to limit exposure and 16
protect the Housing Authority in the event that 17
sovereign immunity is waived, is abrogated or is 18
ignored.  The insurance is just an extra  19
precautionary measure.  It's not a waiver explicit, or 20
otherwise, of sovereign immunity.  21
THE COURT:  Anything else?  22
MR. THOMPSON:  Well, Your Honor, I guess it would 23
depend on whether we are going to be able to call our 24
witness, otherwise, I would just move into the 25

47
substantive arguments. 1
THE COURT:  Well, this is what -- this is my 2
interpretation of the Hutterville Hutterian Brethren 3
versus Waldner Case, which is cited by multiple 4
parties in this case.  5
     This is 2010 S.D. 86, picking it up in the 6
discussion section around Paragraph 20.  It says,  7
When deciding a motion under 12(b)(1) -- and that's 8
what I'm doing here.  And so the first ruling, I guess 9
I am making, is I don't think -- this is not  10
converted to a summary judgment, because it's not a 11
12(b)(5) Motion.  12
     This is a 12 -- all three of these various 13
motions to dismiss brought by the third-party 14
defendants are 12(b)(1) subject matter jurisdiction.  15
Well, are 12(b)(1).  16
     The Hutterville Case instructs the courts to 17
consider matters outside the pleadings.  It goes on 18
quoting Osborn versus United States, an Eighth Circuit 19
Case, a 1998 Circuit Case found at 918 Fed 2nd 724 20
that, When deciding a motion under 12(b)(1) the Court 21
must distinguish between a facial attack and a factual 22
attack.  23
     Well, I think there is a consensus here that this 24
is a factual attack.  This isn't where I facially can 25

48
look at the pleadings.  1
     Frankly, I don't think -- I looked at the 2
third-party complaint, and they are silent on many of 3
the issues.  They are silent on sovereign immunity.  4
They are silent on the status of the land at issue.  5
They are silent on the enrollment status of the 6
players.  7
     So, in quoting the Osborn Case, the Hutterville 8
Case continues.  In a factual attack the Court 9
considers matters outside the pleadings, and the 10
non-moving party does not have the benefit of the 11
12(b)(6) safeguards.  12
     So we don't necessarily pause things in the same 13
way that we do if we convert it.  In a factual attack 14
the Court must also weigh the evidence and resolve 15
disputed issues of fact affecting the merits of the 16
jurisdictional dispute.17
     And then it goes on to quote Osborn again.  18
Because at issue in a 12(b)(1) Motion is the Trial 19
Court's jurisdiction.  It's very power to hear the 20
case.  There is a substantial authority that the  21
Trial Court is free to weigh the evidence and satisfy 22
itself as to the existence of its power to hear the 23
case.  24
     In short, no presumptive truthfulness attaches to 25
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the plaintiff's allegations.  And how I read that is, 1
even if they would have alleged that they were 2
non-tribal members or this was a tribal -- there would 3
be no presumption there.  I would have to still weigh 4
the evidence.  I think that's what that means.  5
     And then it continues.  And the existence of 6
disputed material facts would not preclude the trial 7
Court from evaluating for itself the merits of the 8
jurisdictional claims.  Which I read to be, even if 9
there are disputed facts -- the existence of disputed 10
facts, if I'm satisfied that there is no -- well, 11
basically, if I'm satisfied as to jurisdiction, or 12
not, that's the final end of this.  That should not 13
preclude the Trial Court from evaluating for itself 14
the merits of the jurisdictional claims.  15
     Then it goes on to say that that evidentiary -- 16
and this is kind of paraphrasing the sentence that the 17
Supreme Court in South Dakota left out of Osborn.  It 18
paraphrases it though.  19
     That evidentiary hearings, affidavits, documents 20
and live testimony may all be considered to resolve 21
the subject matter jurisdiction dispute.  22
     My sense coming into this hearing was that if  23
Mr. Pipe On Head was here, that I would consider his 24
testimony.  25
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     Now, I'm not positive that after hearing his 1
testimony I would be in a better position to resolve 2
the issue.  I might.  I might, after hearing his 3
testimony, figure out where we are at.  But I am 4
inclined to allow him to testify.  5
     Without making a final ruling, I don't think that 6
the third-party plaintiffs are necessarily entitled to 7
discovery at this stage, because I haven't determined 8
whether or not there is actual subject matter 9
jurisdiction or this is a proper forum.  10
     I also note that nothing in this recitation of 11
what the Court is supposed to do in Hutterville or in 12
Osborn talks about having discovery.  13
     I do note that there might be in one of the -- 14
one of the cases or the other that there might have 15
been depositions that had been done.  But it doesn't 16
say that you have to -- it says do it at the earliest 17
convenience, I believe, is what it says.  18
     So I'm inclined to take his testimony.  I'm not 19
necessarily inclined to say that after hearing it I 20
might not allow the third-party plaintiffs to renew 21
their motion or to ask for more time or to go forward 22
appropriately.  23
     But I think it is appropriate coming into here -- 24
well, I think I have wide latitude under this series 25
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of cases, is what I'm saying, to consider how we get 1
that evidence.2
     I'm not satisfied, I don't think, with the 3
affidavit itself.  I will allow you to testify.  You 4
are requesting for him to testify.  Do you want to do 5
it right now?  Do you want to take a short break?  6
MR. GALBRAITH:  Yes. 7
THE COURT:  And are you willing to share some of this 8
stuff before the testimony?  9
MR. THOMPSON:  Willing to share some of what stuff, 10
Your Honor?  11
THE COURT:  Some of the stuff you are going to go over 12
with him.13
MR. THOMPSON:  Oh, absolutely.  I can pass that out 14
right now.  15
THE COURT:  All right.  So how much time do you guys   16
need?  Do you want to take ten minutes?  Mr. Nooney, 17
do you -- Mr. Dahlmeier?  18
MR. NOONEY:  It depends on what he's going to give us, 19
I guess.20
MR. THOMPSON:  I have got -- I have got just a few 21
documents.22
MR. NOONEY:  All right.  Can we take a look at what he 23
has?  24
THE COURT:  And just to be a little ahead of myself, 25
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I'm not sure -- I will allow you to make your record.  1
But even if -- my thought is I can take this evidence 2
however I want.  3
     And even if I take more evidence in a different 4
form later that, even if it includes discovery, 5
depositions, interrogatories, I don't think there is 6
anything that precludes me from taking this form now, 7
and then figuring out where I am at the end of it.  So 8
does anybody want to make a short record before we 9
take a short recess?  10
MR. GALBRAITH:  No, Your Honor. 11
THE COURT:  All right.  I will check back with you in 12
about ten minutes, or let me know.13

***  ***  ***14
[REPORTER'S NOTE:  At this point a brief 15

recess was held; whereupon, the following proceedings 16
were thereafter conducted.]17

***  ***  ***18
THE COURT:  Just for the sake of the record.  Why we 19
took a quick recess is I suggested -- or I went over 20
what I think the scope of the Court's ability to take 21
evidence -- to weigh evidence regarding 12(b)(1)'s 22
issues.  I think that it includes or allows me to take 23
the testimony of Mr. Pipe On Head.  Are you ready to 24
proceed?  25
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MR. THOMPSON:  Yes, Your Honor. 1
THE COURT:  Does anybody want to make a record before 2
we do this?  3
MR. GALBRAITH:  Nothing beyond what -- 4
THE COURT:  Beyond what I made.  Okay.  5
MR. GALBRAITH:  Yes.6
THE COURT:  Okay.  Well, I will allow you to -- 7
MR. GALBRAITH:  I guess, Your Honor, just for my -- as 8
opposed to objecting to every question, a standing 9
objection that the questions have not been subject to 10
discovery. 11
THE COURT:  That's fair. 12
MR. GALBRAITH:  Okay. 13
THE COURT:  And so you are objecting.  You are 14
basically saying that you should have had discovery 15
before we -- 16
MR. GALBRAITH:  An objection to every question that 17
it's facts not previously disclosed or subject to 18
discovery. 19
THE COURT:  That's fair.  Okay.  Do you want that 20
objection, too, Mr.  Dahlmeier?  21
MR. DAHLMEIER:  Yes, Your Honor.  Thank you.22
MR. THOMPSON:  I will call my witness, Mr. Pipe On 23
Head.24

***  ***  ***25
54

          DOYLE PIPE ON HEAD, having been called as a 1
witness herein on behalf of counsel for the 2
third-party defendant, and after having been first 3
duly sworn, was examined and testified as follows:4

EXAMINATION5
BY MR. THOMPSON:6
Sir, would you state your full name for the record, 7 Q
please?8
My name is Doyle Pipe On Head. 9 A
And, Doyle, we've had an opportunity to meet before, 10 Q
but is it okay if I refer to you as Doyle?  11
Yes. 12 A
Doyle, where are you employed? 13 Q
I work at Oglala Sioux Lakota Housing. 14 A
Okay.  And I'm going to refer to that as OSLH.  But 15 Q
when did you begin working with OSLH?  16
I started working there in May of 2006.  17 A
And in 2016 what was your position with OSLH? 18 Q
I was the chief contracts officer. 19 A
And what does that position entail?  What do you do in 20 Q
that position? 21
I oversee procurement, and I help -- I supervise a 22 A
number of different departments for the organization. 23
And do you review contracts that OSLH enters into? 24 Q
Yes, I do. 25 A
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Were you employed in that position at the time of the 1 Q
explosion that is the subject of this lawsuit? 2
Yes. 3 A
And can you tell me what structure was involved in the 4 Q
explosion at issue? 5
The structure was a home residence that was a duplex.  6 A
So it was basically two houses that are together. 7
Okay.  And did your position change following the 8 Q
explosion? 9
Yes.  Briefly, in 2017, I was the acting CEO for -- me 10 A
and Vince Martin were acting CEOs for a period of 11
about eight months. 12
And why is it that you stepped into that role? 13 Q
Our former CEO, Paul Iron Cloud, passed away. 14 A
Are you still in that position? 15 Q
No, I'm not.  I am back as the chief contracts 16 A
officer. 17
Okay.  And so with regards to all times relevant to 18 Q
this lawsuit in 2016 to the present, you have either 19
been the chief contracts officer or the acting joint 20
CEO.  Correct? 21
Yes. 22 A
Are you familiar with OSLH's structure and operation 23 Q
generally? 24
Yes, I am. 25 A
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What is OSLH? 1 Q
OSLH is a tribally designated housing entity. 2 A
And what functions does OSLH perform for the tribe? 3 Q
OSLH operates and owns and manages low-rent housing 4 A
for -- kind of like public housing for the tribal 5
residents. 6
Is it public housing? 7 Q
It is very similar to public housing.8 A
Okay.  But is OSLH a private business?  9 Q
No, it is not. 10 A
Is it a governmental agency of the tribe? 11 Q
Yes, it is. 12 A
Okay.  And does OSLH perform maintenance on its rental 13 Q
units?  14
Yes, we do. 15 A
Does OSLH renovate its rental units when required? 16 Q
Yes. 17 A
Did OSLH ever operate under a different name? 18 Q
When the organization was first created, I believe the 19 A
name -- the official name that they had was Oglala 20
Sioux Housing Authority. 21
And then it subsequently changed to OSLH? 22 Q
Yes. 23 A
But it is the same entity? 24 Q
Yes, it is. 25 A
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And how was OSLH created? 1 Q
How was it created?  2 A
Yes.  How was it created? 3 Q
Well, the tribal housing -- the Oglala Sioux Tribe is 4 A
the one that had applied for funding under HUD, which 5
is Housing and Urban Development.  And they requested 6
authorization to put in the Indian Housing Block 7
Grant, or apply for public housing.  And that's how 8
the organization initially got started.  9
Did the tribe issue any sort of document that created 10 Q
OSLH? 11
They created a Charter. 12 A
Okay.  And have you ever reviewed the Charter?  13 Q
Yes, I have. 14 A
And pursuant to that Charter did the tribe   15 Q
explicitly extend its sovereign immunity protections 16
to OSLH? 17
MR. GALBRAITH:  Objection.  18
THE COURT:  What is the objection?19
MR. GALBRAITH:  Foundation, hearsay, calls for a legal 20
conclusion.  21
THE COURT:  Sustained.  22
MR. THOMPSON:  I will go ahead and enter -- I guess we 23
will enter it as an exhibit again.  This is already an 24
exhibit on the record, but we will go ahead and make 25
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this Hearing Exhibit B.  1
THE COURT:  And what are you marking?  2
MR. THOMPSON:  I am marking the Charter. 3
THE COURT:  Okay.4
MR. THOMPSON:  The Charter of the Oglala Sioux Lakota 5
Housing.  6

***  ***  ***7
          [REPORTER'S NOTE:  Whereupon, at this point 8
the third-party defendant's Exhibit B, is marked for 9
identification purposes.]10

***  ***  ***11
EXAMINATION CONTINUED12

BY MR. THOMPSON:  13
Doyle, I'm just going to hand you this Exhibit B, and 14 Q
would you take a look at that, please?  15
Yes.16 A
MR. THOMPSON:  Here is a copy for you. 17
MR. GALBRAITH:  Thank you.18
THE COURT:  And while you do that, Mr. Dahlmeier, are 19
you waiting for a plane, either one of you, just out 20
of curiosity?  21
MR. DAHLMEIER:  No, Your Honor.22

***  ***  ***23
EXAMINATION CONTINUED24

BY MR. THOMPSON:  25
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Do you recognize that document, Doyle? 1 Q
Yes, I do. 2 A
And what is that document? 3 Q
It's the Charter that creates the Oglala Sioux Lakota 4 A
Housing. 5
Okay.  And is this the current Charter that Housing 6 Q
operates under, the most current version of it? 7
Yes, it is. 8 A
Okay.  And would you turn to Page 9, please? 9 Q
Okay. 10 A
Okay.  On Page 9, in Section 2 there, do you see where 11 Q
the Subsection B is? 12
Yes. 13 A
Will you read that into the record, please? 14 Q
MR. GALBRAITH:  And I think that before we read it 15
into the record or testify from it, are we going to 16
offer it?  17
MR. THOMPSON:  I have offered it as Exhibit B. 18
THE COURT:  And I don't know that you have offered  19
it.20
MR. THOMPSON:  Oh, I thought I did.  I apologize.  I 21
am offering it as Exhibit B. 22
THE COURT:  Any objection?23
MR. THOMPSON:  And it is already an exhibit in the 24
action.25
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MR. GALBRAITH:  Your Honor, I am going to object.  I 1
don't see that it is signed.  I don't know if it's a 2
document that would be signed.  It is certainly not an 3
original.  It suggests that it's adopted by a tribal 4
ordinance.  I don't have a copy of that tribal 5
ordinance.  I don't know if Mr. Pipe On Head was there 6
when it was entered or took any part in the Tribal 7
Ordinance 07-43 or the entry of this Charter.  8
     So I'm going to object based on foundation.  I 9
don't think it's the best evidence.  I don't know that 10
it's original or signed.  I will object.11
MR. THOMPSON:  Your Honor, there is no signature line 12
on here, indicating that it was never signed.  13
     This document, as Mr. Pipe On Head just testified 14
to, is a document which he recognizes as the Charter 15
under which OSLH operates under.  He is an official 16
and the former CEO, and he would know, and I think 17
that that foundation should be sufficient.  18
THE COURT:  I'm not concerned about the originality of 19
it.  Going forward, I probably don't want too much 20
talking objections or responses.  But I think there is 21
barely enough foundation here.  22
     Also, because this is -- I recognize this isn't a 23
jury matter, so I am inclined to -- I mean, it's 24
already in the record.  I'm not really too concerned 25

D000015

Cindy
Highlight



Motions Hearing                                                                                                             Jennifer Joy Chase Alone   vs.         16 of 60
HELD on January 18, 2018                                                                                                          C. Brunsch, Inc. & Western Cooperative Company, Inc., et al

(605) 394-2571   *   george.cameron@ujs.state.sd.us
GEORGE R. CAMERON, OFFICIAL COURT REPORTER * 7TH JUDICIAL DISTRICT * RAPID CITY, SOUTH DAKOTA

61

about it being in the record.  1
     If there is a reasoning behind his lacking the 2
knowledge that I should just disregard what it says, I 3
will do that.  But I'm not really -- I mean, I guess I 4
can't get my head around it anyway, because you are 5
both asking me to look at the Charter.  Right?  6
     So why can't -- I mean, why wouldn't I look at 7
the Charter and put it in the record?  8
MR. GALBRAITH:  I'm just making my record, Your  9
Honor. 10
THE COURT:  Okay.  So, I think it's barely enough 11
foundation.12
MR. THOMPSON:  With barely enough foundation I will 13
proceed.  14
THE COURT:  So it is received.15

***  ***  ***16
          [REPORTER'S NOTE:  Whereupon, at this point 17
third-party defendant's Exhibit B, having been first 18
duly marked for identification purposes, is hereby 19
offered and received into evidence.]20

***  ***  ***21
EXAMINATION CONTINUED 22

BY MR. THOMPSON:23
Would you, please, read that Subsection B into the 24 Q
record, please? 25

62

The Tribe confers on OSLH sovereign immunity from suit 1 A
to the same extent that the Tribe would have such 2
sovereign immunity if it were engaged in the 3
activities undertaken by the OSLH.  4
     OSLH shall have the power to sue and is 5
authorized to consent to be sued in the Oglala Sioux 6
Tribal Courts or another court of competent 7
jurisdiction, provided, however, that no such consent  8
to suit shall be effective against OSLH unless such 9
OSLH consent (1) is explicit, and (2) is contained in 10
a written contract, agreement, or commercial documents 11
to which the OSLH is a party.  In no case shall any 12
such recovery exceed the assets of OSLH. 13
As the chief contracts officer for OSLH, is that 14 Q
consistent with your understanding of the requirements 15
to waive sovereign immunity? 16
Yes. 17 A
Does OSLH or its employees operate or perform any 18 Q
services outside of the Reservation boundaries? 19
No, we don't.  20 A
So all work that OSLH and its employees perform is 21 Q
conducted within the Oglala Sioux Reservation? 22
Yes. 23 A
Are you familiar with OSLH's funding sources and 24 Q
processes by which it obtains funding?  25

63

Yes. 1 A
And how is OSLH funded? 2 Q
The primary source of funding is through HUD or 3 A
NAHASDA funding. 4
Okay.  So what -- what type of funding do you receive 5 Q
from HUD? 6
It's an Indian housing block grant.  It's similar to 7 A
public housing grants. 8
Okay.  And HUD is funded through NAHASDA? 9 Q
Yes. 10 A
For Indian block grants?  11 Q
Yes. 12 A
Okay.  And so OSLH would apply to obtain block grants 13 Q
through HUD.  Correct? 14
Yes. 15 A
Is there a written document that demonstrates the 16 Q
relationship between HUD and OSLH? 17
Yes.  We have an Indian Housing Plan.  It is the 18 A
application for funding for our housing activities. 19
And then what do you do with that plan? 20 Q
The Indian Housing Plan is where we put in our 21 A
activities for the year.  22
Where do you submit that Indian Housing Plan? 23 Q
We submit it to our -- to the original HUD Office. 24 A
And why do you submit it to HUD? 25 Q
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So we can get operating funds from HUD. 1 A
Does HUD issue any sort of document that memorializes 2 Q
the agreement for funding between OSLH? 3
Yes.  Every year we have a funding agreement that we 4 A
sign with HUD.5
MR. THOMPSON:  I'm going to offer two exhibits here 6
for you to take a look at, Exhibits C and D.  And 7
these are --  8
MR. GALBRAITH:  Can you tell me which they are?  9
MR. THOMPSON:  Yes.  From just representing here that 10
first is a letter from HUD to OSLH, combined with what 11
is -- and then the Indian Housing Plan Performance 12
Report is Exhibit D.13

***  ***  ***14
          [REPORTER'S NOTE:  Whereupon, at this point 15
third-party defendant's Exhibits C and D, are hereby 16
marked for identification purposes.]17

***  ***  ***18
EXAMINATION CONTINUED19

BY MR. THOMPSON:  20
So would you just take a minute to look through those 21 Q
for a second?  22
(The Witness Complies)23 A
MR. THOMPSON:  Your Honor, may I approach?24
THE COURT:  Please.25
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MR. THOMPSON:  And here is Exhibit B for you.1
***  ***  ***2

EXAMINATION CONTINUED3
BY MR. THOMPSON:  4
Take your time, Doyle, and let me know when you have 5 Q
had an opportunity to look at them.6
I did. 7 A
Do you recognize these documents, Doyle? 8 Q
Yes, I do.9 A
And why do you recognize them?10 Q
Because these are the documents that we signed with 11 A
HUD. 12
Okay.  So you have reviewed these before? 13 Q
Yes, I have. 14 A
Okay.  And, Doyle, can you tell me what is Exhibit C, 15 Q
please? 16
Exhibit C is the funding grant agreement.  17 A
Okay.  And does the language on these annual funding 18 Q
letters, the agreements, vary from year to year? 19
They are usually pretty much the same.  20 A
Did OSLH waive its sovereign immunity in this 21 Q
document?22
MR. GALBRAITH:  Objection, foundation -- 23
No, we didn't. 24 A
MR. GALBRAITH:  (Continuing) -- and calls for a legal 25
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conclusion. 1
THE COURT:  It is sustained.  It calls for a legal 2
conclusion.3
Is sovereign immunity mentioned anywhere in that 4 Q
document?  5
No, it isn't.  6 A
Is the word consent to suit mentioned anywhere in that 7 Q
document? 8
No, it isn't. 9 A
Doyle, do you know what a waiver of sovereign immunity 10 Q
is? 11
Yes, I do. 12 A
Okay.  And you are authorized to waive sovereign 13 Q
immunity to obtain funding.  Correct? 14
Yes. 15 A
But there is no language in this document that tends 16 Q
to show that?  17
No, there isn't.18 A
All right.  Doyle, can you tell me what Exhibit D is, 19 Q
please? 20
Exhibit D is -- it is an Indian Housing Plan, and it 21 A
also actually doubles as our annual performance  22
report at the end of the year.  At the beginning of 23
the year, before the year starts, we file the    24
Indian Housing Plan to demonstrate to HUD what our 25
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activities are going to be for the year and how the 1
funding is going to be utilized.  2
     And then after the funding year is over we report 3
back on the activities and our performance in the 4
annual performance report, which is at the back end  5
of this document. 6
Okay.  And this is the document that you referenced 7 Q
earlier that you said would be submitted to HUD in 8
order to obtain funding.  Correct? 9
Yes. 10 A
And in our Exhibits C and D, what year were those 11 Q
submitted and received? 12
These are the documents for the year 2016. 13 A
Okay.  And did you -- have you reviewed this Indian 14 Q
Housing Plan and Annual Performance Report before 15
today?  16
Yes, I have. 17 A
Is there any language in that document that discusses 18 Q
sovereign immunity? 19
No, it doesn't. 20 A
Is there any language in that document that discusses 21 Q
a consent to be sued? 22
No, it doesn't. 23 A
Did OSLH intend to waive its sovereign immunity by 24 Q
that document? 25
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MR. GALBRAITH:  Objection, foundation, calls for a 1
legal conclusion. 2
MR. THOMPSON:  It talks about intent. 3
THE COURT:  No.  I think he has laid foundation.  And 4
whether or not they actually waived it is a legal 5
conclusion.  But I don't know if you are necessarily 6
asking that.  You are just asking if he thinks they 7
waived it.  So I will allow it.  But I'm going to 8
determine, if appropriate, whether or not it actually 9
is waived. 10
No, I believe it doesn't waive sovereign immunity. 11 A
And OSLH didn't intend to waive its sovereign immunity 12 Q
by either Exhibit D or Exhibit C.  Correct? 13
Correct. 14 A
Okay.  Does OSLH operate pursuant to a 638 Contract 15 Q
with the United States Government? 16
No. 17 A
Other than Exhibits C and D, has OSLH contracted with 18 Q
the United States Government to obtain funding? 19
No. 20 A
Are you familiar with OSLH's current and former 21 Q
officials and employees who are named as defendants  22
in this lawsuit, Richard Hill, Derek Janis, Wes 23
Cottier, William White, Ben Plenty Arrows, Brandon 24
Shangreau, Robin Tuttle, Tom Waters and Renaldo     25
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Two Bulls?1
Yes, I am familiar with them. 2 A
And are you familiar with their employment status and 3 Q
enrollment status? 4
Yes, I am. 5 A
Are all of the individuals that I just named still 6 Q
employed with OSLH?  7
All of them except for one. 8 A
And which one is that? 9 Q
That's that Renaldo. 10 A
Renaldo Two Bulls? 11 Q
Two Bulls, yes. 12 A
Does OSLH have a hiring preference where it seeks to 13 Q
hire enrolled members of the Oglala Sioux Tribe?  14
Yes, we do. 15 A
And does OSLH collect documents which verify whether 16 Q
or not its employees are enrolled members of the 17
Tribe?  18
Yes, we do. 19 A
And does OSLH keep those documents in the ordinary 20 Q
course of its business? 21
Yes, we do.  It's in their personnel files. 22 A
And does OSLH keep records of whether individuals are 23 Q
employed by OSLH in the course and scope of its 24
business? 25
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Yes, we do. 1 A
Do you know whether the defendants I just named are 2 Q
enrolled members of the tribe? 3
MR. GALBRAITH:  Objection, foundation. 4
THE COURT:  Overruled.  5
You can go ahead and answer, Doyle.  Do you know 6 Q
whether they are? 7
Yes.  I have reviewed their file -- their personnel 8 A
information, and I am 100 percent sure that they are 9
all enrolled members.10
MR. THOMPSON:  I'm going to offer Exhibits E and F, 11
and these are the employment documents that I 12
previously referred to.  13
THE COURT:  You are going to mark them and then offer 14
them?  15
MR. THOMPSON:  I have marked one as Exhibit E and one 16
as Exhibit F, Your Honor.  17
MR. GALBRAITH:  Which is which?  18
MR. THOMPSON:  Sure.  I have marked the Notice of 19
Personnel Action Forms as Exhibit E, and I have marked 20
the certificates and evidence of Indian blood as 21
Exhibit F.22

***  ***  ***23
          [REPORTER'S NOTE:  Whereupon, at this point 24
third-party defendant's Exhibits E and F, having been 25
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first duly marked for identification purposes, are 1
hereby offered and received into evidence.]2

***  ***  ***3
EXAMINATION CONTINUED4

BY MR. THOMPSON:  5
Doyle, would you go ahead and review Exhibits E and F, 6 Q
please? 7
(The Witness Complies)  8 A
Doyle, have you seen these documents before today? 9 Q
Yes, I have. 10 A
And where did you see those? 11 Q
I have looked at each of these individual's personnel 12 A
files and seen these documents before. 13
Okay.  And these are the documents that are kept in 14 Q
the ordinary course and scope of OSLH's business.  Is 15
that correct?16
Yes. 17 A
Can you tell me what is Exhibit E? 18 Q
Exhibit E is the record that documents their date of 19 A
hire, and what position and rate and all that. 20
Okay.  And that is for each of the named OSLH 21 Q
employees that are named as third-party defendants in 22
this matter.  Correct? 23
Yes. 24 A
And can you tell me what is Exhibit F, please? 25 Q
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Yes.  Exhibit F is a Certificate of Indian Blood 1 A
Decree.  What that demonstrates is whether or not 2
somebody is an enrolled tribal member with the Oglala 3
Sioux Tribe. 4
Okay.  And within Exhibit F does it contain evidence 5 Q
of Indian blood for each named OSLH employee in this 6
matter?  7
Yes, it does.  8 A
And what does it demonstrate?  Are they all enrolled 9 Q
in the tribe? 10
MR. GALBRAITH:  Objection.  11
Yes, they are all enrolled members.12 A
MR. GALBRAITH:  Objection.  The document has not been 13
offered. 14
THE COURT:  Well, I think he has laid enough 15
foundation.  Again, what the documents say is  16
probably my decision to make.  They have not been 17
offered.  I don't know -- I mean, if he is going to 18
testify on them further, they should probably be 19
offered.20
MR. THOMPSON:  Excuse me.  I guess I'm unfamiliar with 21
what -- you know, I've asked that they be entered as 22
exhibits.  Do I need to do something else?  23
THE COURT:  I have a chart that says marked, offered 24
and received. 25
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MR. THOMPSON:  Okay. 1
THE COURT:  So I have marked Exhibits A, B, C, D, E 2
and F.  I understand that Exhibit B has been offered, 3
and I have received it, I think, over Mr. Galbraith's 4
objection.5
MR. THOMPSON:  Okay.  I would like to offer all 6
exhibits that I am entering today. 7
THE COURT:  Okay.  We will check those boxes.8
MR. THOMPSON:  Thank you.  9
THE COURT:  What objections for Exhibits A, C, D and F 10
exist?  11
MR. GALBRAITH:  Object -- you have not -- what is 12
Exhibit A?  I have not seen A. 13
THE COURT:  A letter from John Nooney. 14
MR. GALBRAITH:  Oh, okay.  15
THE COURT:  And then Exhibit C is a HUD letter.  16
Exhibit D is an Indian Housing Report. 17
MR. GALBRAITH:  That would -- okay, the letter before 18
we went to break.  19
THE COURT:  Yes.  I haven't seen Exhibits E and F, but 20
those are the ones he is questioning about, the one 21
you objected to. 22
MR. GALBRAITH:  Exhibit A, I am going to object to 23
just based on not relevant to what we are doing today.  24
That is the letter between Mr. Thompson and my  25
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office.  1
     Exhibits C, D, E and F, the global objection to 2
all of those documents, based on the fact that they 3
have not previously been disclosed, and we saw them 4
for the first time today, and we have not been 5
permitted any discovery into those.6
     Further objection as to Exhibit C.  That is a HUD 7
document, and I would object based on foundation and 8
hearsay.  9
     Further objection as to Exhibit D, foundation and 10
hearsay.  11
     Exhibit E appears to be an Oglala Housing 12
document, so I would just object based on not 13
previously disclosed.  14
     And then Exhibit F is not a Housing Authority 15
document, so I would object based on not previously 16
disclosed, foundation and hearsay.  17
THE COURT:  Okay.  Just so -- well, do you want to 18
make some objections at all? 19
MR. DAHLMEIER:  Just briefly, Your Honor.  For the 20
sake of efficiency, Western will just join all the 21
objections that are being lodged, both with respect to 22
the testimony and the documents and the proceedings 23
generally as it relates to this issue so as to avoid 24
any redundancy. 25
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THE COURT:  I appreciate that.  You will have a 1
standing joinder to Mr. Galbraith's.  And, if you 2
don't join, you can let me know.  3
MR. DAHLMEIER:  Thank you. 4
THE COURT:  Mr. Thompson, here is what I'm likely 5
going to do.  I will let you make your record 6
regarding all that.  I am inclined, because there is 7
not a jury here, to take everything and receive it, 8
and then look at it, and if I rely on it, I will tell 9
you that I relied on it.  If I didn't rely on it, I  10
think it's a moot point.  11
     So what record do you want to make regarding -- 12
MR. THOMPSON:  Sure.13
THE COURT:  So I'm likely going to receive them.  But 14
what record do you want to make?  15
MR. THOMPSON:  Okay.  With regard to Exhibit A, which 16
has been objected to on relevancy, it's relevant to 17
show that the defendants were on notice that  18
sovereign immunity would be asserted in this matter 19
for over a year, and it impacts our argument that 20
says, hey, they should have asked discovery questions 21
tailored to those issues during the course of these 22
proceedings, rather than wait until a week before 23
trial to do so.  24
     And what was Exhibit B again?25
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THE COURT:  It's already received.  1
MR. GALBRAITH:  Exhibit B is in.  We are good on 2
Exhibit B.3
MR. THOMPSON:  So Exhibit B is in.  Exhibits C and D 4
are the NAHASDA documents.  Those are publically 5
available document.  They don't need to be obtained 6
through discovery.  Those can be obtained by 7
submitting a FOIA request to the United States 8
Government.  9
     So the fact that they weren't previously 10
disclosed by my office seems a bit irrelevant, since 11
they could have obtained those through other processes 12
that are equally available to them.  13
     And I think enough foundation has been laid for 14
all exhibits.  We have identified how they play into 15
the course and scope of OSLH's business.  16
     We have identified that Mr. Pipe On Head has 17
reviewed those prior to today, during the course of 18
his employment with OSLH.  19
     And that is all the record I would like to make 20
on those right now. 21
THE COURT:  Okay.  They are all received then.22
MR. THOMPSON:  Thank you.23

***  ***  ***24
EXAMINATION CONTINUED25
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BY MR. THOMPSON:1
So with regard to the enrollment information, Doyle, 2 Q
are those publically available documents?  Can you 3
request that information from the tribe? 4
I don't know if you can or not. 5 A
Okay.  Fair enough.  But, in any event, those are 6 Q
documents that OSLH would have relied upon in hiring 7
those individuals? 8
Yes. 9 A
And it's a document that they would have relied upon 10 Q
to give them preference in hiring.  Correct? 11
Yes.12 A
Okay.  No further questions on those documents.  Do 13 Q
you know whether the duplex at issue in this matter is 14
located on fee property or trust property?  15
It's located on trust property. 16 A
And those duplexes are located in Pine Ridge? 17 Q
In Pine Ridge, yes. 18 A
Within the exterior boundaries of the Oglala Sioux 19 Q
Reservation? 20
Yes.21 A
And so any maintenance or work that was performed on 22 Q
those -- on the duplex by OSLH's employees  23
necessarily had to be done within Reservation 24
boundaries.  Correct?  25
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Yes. 1 A
Did OSLH own the duplex and operate the rental units 2 Q
in it?  3
Yes. 4 A
Does OSLH own the property that the duplex was 5 Q
situated on? 6
We leased the land from the tribe. 7 A
So the tribe owns that property? 8 Q
The tribe, yes. 9 A
Have you reviewed documents that identify the status 10 Q
of the real property on which the duplex that was 11
involved in was situated? 12
Yes. 13 A
What documents did you review? 14 Q
I reviewed two title status reports, and then an 15 A
aerial that shows the area where the duplexes were  16
at. 17
Okay.  And how did you obtain those documents? 18 Q
I requested them from our development office. 19 A
And does your development office maintain those 20 Q
documents, or do they request them from another 21
source? 22
We -- they keep copies of them, but the origins of  23 A
the sources of those documents are -- or the title 24
status reports come from BIA, the Bureau of Indian 25
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Affairs.  And the aerial photograph came from the  1
Land Office, I believe, the Oglala Sioux Tribe Land 2
Office.3
MR. THOMPSON:  Okay.  And now I'm going to hand you 4
what I have marked as Exhibit G.  And I'm offering 5
this into the record.6

***  ***  ***7
[REPORTER'S NOTE:  Whereupon, at this point 8

third-party defendant's Exhibit G, having been first 9
duly marked for identification purposes, is hereby 10
offered and received into evidence.]11

***  ***  ***12
MR. THOMPSON:  Your Honor, I am approaching with E13
and F. 14
THE COURT:  Thank you.15
MR. THOMPSON:  Thank you.  So take a minute to look at 16
that, and let me know when you have had a chance to 17
look through them.  18
THE COURT:  Did you mark G?  19
MR. THOMPSON:  Yes, Your Honor, I marked this as 20
Exhibit G.21
THE COURT:  Thank you.22
MR. THOMPSON:  And I believe I offered them, Exhibits 23
E and F, but if I haven't, I am now. 24
THE COURT:  Is there any objection to -- 25
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MR. GALBRAITH:  Objection is based on not previously 1
disclosed or subject to discovery, foundation and 2
hearsay. 3
THE COURT:  Okay.  4
MR. THOMPSON:  Your Honor, these are publically 5
available documents.  They can be requested from the 6
BIA and other tribal governmental offices, and there 7
is no need to disclose them prior to. 8
THE COURT:  I will receive them under the same caveat 9
that, if I rely on them, I will let you know.10

***  ***  ***11
[REPORTER'S NOTE:  Whereupon, at this point 12

third-party defendant's Exhibits E and F, having been 13
previously marked for identification purposes, are 14
hereby offered and received into evidence.]15

***  ***  ***16
EXAMINATION CONTINUED17

BY MR. THOMPSON:18
Doyle, what is the first page of Exhibit G?  19 Q
The first page is an aerial photograph of the area 20 A
where the duplex was located in. 21
Okay.  So can you identify on there which is the units 22 Q
in question? 23
Yes.  24 A
And can I have you just draw a circle around them with 25 Q
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this pen, please? 1
(The Witness Complies) 2 A
Okay.  Now, can you tell me, does that aerial show 3 Q
tract numbers of where those duplexes sit on? 4
Yes, it does.5 A
And what tract numbers does those duplex properties  6 Q
sit on? 7
Tract Number 10466, and Tract Number 10465. 8 A
Can you find on the remaining pages in the title 9 Q
reports -- well, first of all, can you tell me what 10
are the subsequent written pages of Exhibit G, 11
type-written pages of Exhibit G?  12
The Title Status Report is the official record that 13 A
shows which tracts of land are leased to the parties 14
involved, or whoever has the lease on those tracts of 15
land. 16
And do those tract reports correspond to the aerial 17 Q
photograph? 18
Yes. 19 A
Okay.  And do those reports identify whether or not 20 Q
those tracts are held in trust by United States 21
Government?  22
Yes. 23 A
And they are held in trust by the United States 24 Q
Government? 25
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MR. GALBRAITH:  Objection, calls for a legal 1
conclusion.  Additionally, the document speaks for 2
itself.  3
MR. THOMPSON:  I'm not asking him to conclusively 4
determine the legal conclusion, just what the document 5
says. 6
THE COURT:  Overruled.7

***  ***  ***8
EXAMINATION CONTINUED9

BY MR. THOMPSON:10
Does that document also identify who the owner of 11 Q
those tracts are for whom title is held in trust by 12
the United States Government? 13
Yes, it does. 14 A
And who is identified as the owner for those two 15 Q
tracts? 16
I believe it's the Oglala Sioux Tribe. 17 A
Does it say the Oglala Sioux Tribe on those documents?  18 Q
And take your time and review them.  19
(The Witness Complies)20 A
I apologize that they are double-sided.  But I'm just 21 Q
going to direct your attention to looking at the first 22
typewritten document, the second page of that.  23
(The Witness Complies)24 A
And then the second typewritten document for the other 25 Q
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tract, the second page of that.  1
(The Witness Complies)  Okay. 2 A
Do they -- who do those documents identify the owner 3 Q
of those parcels as?  4
The Oglala Sioux Tribe.  5 A
MR. THOMPSON:  Thank you.  And I am approaching with  6
Exhibit G, Your Honor.  7
Okay, Doyle.  In your review of contracts in your 8 Q
position as the Chief Contracts Officer and as CEO, 9
have you reviewed any documents that discuss sovereign 10
immunity or consent to be sued that would permit the 11
propane companies to sue it for money damages? 12
Could you restate that again?  13 A
Yes.  In your positions as chief contracts officer and 14 Q
as acting CEO of OSLH, in your review of contracts, 15
have you reviewed any contracts that have discussed or 16
have been stated in them a waiver of sovereign 17
immunity where it stated consent to be sued that would 18
permit relative to suits arising from the explosion at 19
issue in this case? 20
I have never seen any documents that waived sovereign 21 A
immunity. 22
If OSLH were exposed to this lawsuit, and damages  23 Q
were awarded against it for which it was responsible 24
to pay, would that frustrate OSLH's ability to 25

84

operate? 1
MR. GALBRAITH:  Objection, foundation, speculation. 2
THE COURT:  Sustained. 3
Doyle, are you familiar with OSLH's budget on which 4 Q
it's operates? 5
Yes, I am. 6 A
And are you familiar with the difficulties that OSLH 7 Q
faces in trying to operate within that budget? 8
Yes, I am. 9 A
Does OSLH operate on a tight budget? 10 Q
Yes. 11 A
Would you say that OSLH is under-funded? 12 Q
Yes, it is. 13 A
Approximately, how many housing rental units does  14 Q
OSLH operate? 15
We operate or manage approximately 1,200. 16 A
And could OSLH operate without federal funding? 17 Q
It would be very hard.  18 A
Based on your understanding of OSLH's finances and  19 Q
its operating budget, if OSLH remains in this lawsuit, 20
and damages were eventually awarded against it for 21
which it was responsible to pay, would that frustrate 22
OSLH's ability to operate? 23
MR. GALBRAITH:  Objection, speculation.  24
THE COURT:  Overruled.25
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Yes.  1 A
Do you work in maintenance? 2 Q
No, I don't.  3 A
Doyle, you mentioned that in your review of contracts, 4 Q
as the chief contracting officer and as CEO, that you 5
had not reviewed anything that discussed sovereign 6
immunity in it.  Have you reviewed any contracts in 7
those capacities that have explicitly stated a consent 8
to be sued?  9
No, I have not. 10 A
Thank you.  Do you know what specific work was 11 Q
performed on the duplexes by the named OSLH employees 12
in this matter? 13
I am aware that a renovation was done, and that is 14 A
about it. 15
So you don't know which employees that are named in 16 Q
this action, what tasks they performed during that 17
renovation? 18
No, I don't.19 A
And would you say that OSLH's maintenance crew is 20 Q
short staffed? 21
Yes. 22 A
Upon information and belief -- 23 Q
MR. THOMPSON:  Never mind.  That's all I have.  24
THE COURT:  Who wants to go first?  25
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MR. GALBRAITH:  I will.  1
THE COURT:  All right.  Well, Mr. Leach wants to go 2
first, too. 3
MR. LEACH:  I have just about one question, Your 4
Honor. 5
THE COURT:  Do you mind if he goes first?  Well, how 6
are we doing this?  You joined -- you have joined 7
their motion -- 8
MR. LEACH:  My question doesn't relate to the pending 9
motion; it relates to the summary judgment motion that 10
Western filed. 11
THE COURT:  Yeah, I'm not going to do that right now.  12
You can do that maybe at the end.  I can control 13
the -- well, the rules of evidence allow me under 14
6-something to control the way of it.  Plus, I think, 15
that under the -- 16
MR. LEACH:  That's fine.  Thank you, Your Honor.  17
THE COURT:  Mr. Galbraith. 18
MR. GALBRAITH:  Thank you, Your Honor.19

***  ***  ***20
EXAMINATION21

BY MR. GALBRAITH:  22
Mr. Pipe On Head, do you also -- do you mind if I call 23 Q
you Doyle, because that's easier for me, also? 24
Okay. 25 A
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And OSLH is a tongue twister for me, so I will 1 Q
generally refer to OSLH as the Housing Authority.  2
Does that make sense? 3
Sure.  4 A
Okay.  Thank you.  I think you testified first that 5 Q
the maintenance and renovation on the Housing 6
Authority's homes was completed by the Housing 7
Authority, that the Housing Authority was responsible 8
for that.  Is that right?  9
Yes. 10 A
And is that specific to the maintenance or renovation 11 Q
on Unit 157, also, that occurred prior to the 12
explosion? 13
Yes. 14 A
And so all of the maintenance that was done on Unit 15 Q
157 was done by the Housing Authority or an employee 16
of the Housing Authority?  17
MR. THOMPSON:  Objection.  Foundation made a mistake 18
regarding facts in evidence.  19
THE COURT:  Overruled.20
MR. GALBRAITH:  You can answer, if you can.21
THE WITNESS:  What was that again?22

***  ***  ***23
EXAMINATION CONTINUED24

BY MR. GALBRAITH:  25
88

That all of the work that was done on Unit 157  1 Q
related to the maintenance or renovation was completed 2
by The Housing Authority or an employee of The Housing 3
Authority? 4
As far as I know. 5 A
Okay.  Well, I guess, Mr. Thompson has, as he 6 Q
suggested earlier today, and I think you heard that, 7
provided us some documents related to the maintenance 8
or the renovation that was done on Unit 157.  Would 9
you or someone at the Housing Authority have collected 10
those documents for Mr. Thompson? 11
What kind of documents?12 A
They were documents related to the work or the 13 Q
renovation work or the maintenance work that was done 14
on Unit 157?  15
MR. THOMPSON:  Objection, foundation.  16
THE COURT:  Overruled. 17
Would you or someone there at the Housing Authority 18 Q
have collected those and provided them to           19
Mr. Thompson? 20
Yes. 21 A
And would all of the documents that you have collected 22 Q
and provided to Mr. Thompson related to this 23
litigation, would those be documents that were kept in 24
the ordinary course of business at the Housing 25
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Authority? 1
Yes. 2 A
And so on -- so in November of 2016 I believe that  3 Q
Mr. Thompson gave us about 180 pages from the Housing 4
Authority, and those were documents that you or 5
someone at the Housing Authority collected and gave  6
to him, and those are kept in the ordinary course of 7
business? 8
Yes. 9 A
And then he provided about -- well, what we have as 10 Q
documents that are Bates stamped as 109 through 146 in 11
December of 2016 from the Housing Authority.  Do you 12
have the same answer there that those were collected 13
by you or someone at the Housing Authority and 14
provided to Mr. Thompson? 15
Yes. 16 A
And those are documents kept in the ordinary course of 17 Q
business also?  18
Yes. 19 A
And then in April of this year we received -- 20 Q
MR. NOONEY:  Last year.  21
(Continuing) -- I'm sorry.  April of last year.  We 22 Q
haven't gotten to April of this year.  There's 549 23
additional documents from Mr. Thompson related to the 24
Housing Authority.  Would you or someone at The 25
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Housing Authority have collected those and provided 1
them to him? 2
Yes. 3 A
And, similarly, those are documents that are kept in 4 Q
the ordinary course of business? 5
Yes. 6 A
You said, sir, that the primary source of funding is 7 Q
through HUD and NAHASDA.  Is that right? 8
Yes. 9 A
And I think you also said -- or maybe you didn't, and 10 Q
I need to ask this question.  Are you aware of whether 11
or not the Housing Authority has any of what we have 12
been referring to as 638 contracts? 13
No.  We don't have any 638 contracts. 14 A
Are you aware, sir, of the federal statute related   15 Q
to NAHASDA, 25 USC, Section 4101, and specifically  16
Part 7, that says:  Federal assistance to meet these 17
responsibilities shall be provided in a manner that 18
recognizes the right of Indian self-determination and 19
Tribal self-governance by making such assistance 20
available directly to the Indian Tribes or Tribally 21
designated entities under authorities similar to those 22
accorded Indian Tribes in Public Law 93-638.23
MR. THOMPSON:  Objection, foundation, calls for a 24
conclusion.  25
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THE COURT:  I think that it is a fair question.  1
Overruled.  2
Are you aware of that? 3 Q
Yes. 4 A
So you are aware then that NAHASDA specifically has a 5 Q
provision that says that the assistance is available 6
directly to Indian tribes or tribally designated 7
entities under authority similar to those accorded 8
tribes in Public Law 93-638? 9
Yes. 10 A
And Public Law 93-638 is where the term 638 Contracts 11 Q
comes from.  Right? 12
I believe so. 13 A
So that is contained within NAHASDA.  14 Q
(No Response)15 A
Mr. Thompson gave to you -- do you have the original 16 Q
exhibits up here?17
MR. THOMPSON:  They are. 18
MR. GALBRAITH:  Okay.  Can I steal one from you, 19
Judge?  20
THE COURT:  Yes.  Here.  Well, let me keep mine.  21
Mr. Thompson gave to you Exhibit C.  And he asked you 22 Q
the question, sir, if there was anything related to 23
sovereign immunity or consent to be sued contained 24
within Exhibit C.  Do you remember that? 25

92
Yes. 1 A
Sir, is there anything in Exhibit C that requires the 2 Q
Housing Authority to maintain insurance? 3
(No Response)4 A
MR. THOMPSON:  Objection, calls for a conclusion.5
THE COURT:  Overruled.6
MR. GALBRAITH:  The tricky thing about these always 7
is, too, the Judge has it.  And so I'm sure that, if 8
it is there, Mr. Thompson will point it out to him 9
later.10
As you look at it -- or as you recall that document -- 11 Q
and I think you said you looked at it before today -- 12
are you aware of anything in there that requires the 13
Housing Authority to maintain insurance?  14
I don't know if it's specifically stated in this 15 A
document here. 16
But The Housing Authority does maintain insurance.  Is 17 Q
that Correct? 18
Part of the funding does require that we have 19 A
insurance. 20
Does it required a certain amount of insurance?  Or 21 Q
does The Housing Authority decide that? 22
I think it -- I'm not aware of the specific amount.  23 A
Of the amount that the Housing Authority has or the 24 Q
amount that is required? 25
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The amount that is required. 1 A
Are you aware of the amount that the Housing  2 Q
Authority has?3
MR. THOMPSON:  Objection.  Go ahead.  I'm sorry.  I 4
will withdraw that.  5
I do see our agreement with the insurance company when 6 A
it comes through. 7
Okay.  And do you know how much insurance the Housing 8 Q
Authority maintains?9
MR. THOMPSON:  Objection.  It's irrelevant. 10
THE COURT:  Well, it's overrule.  He can answer, if he 11
knows.  12
Can you state that again?  13 A
Are you aware of how much insurance the Housing 14 Q
Authority maintains, the dollar amount?  15
The dollar amount for our premiums or --16 A
For your -- for your coverage, your liability 17 Q
coverage? 18
The liability coverage?  19 A
Yes.  20 Q
I believe -- I believe it's in the neighborhood of 21 A
around a million.  22
If I told you that Mr. Thompson has previously told me 23 Q
that it's a million, you would have no reason to 24
disagree with that? 25

94

No, I don't.  1 A
Do you know who the coverage is maintained through, 2 Q
what company? 3
Yes.  Our property insurance is through Amerind.4 A
MR. THOMPSON:  A-M-E-R-I-N-D. 5
Similarly, sir, I'm going to hand you what has been 6 Q
marked and received as Exhibit D.  And Mr. Thompson 7
had you -- I don't know if he had you look through it, 8
but you said that you had looked through it prior to 9
today.  And he asked you if there was anything in 10
there that waived sovereign immunity or had a consent 11
to sue.  I will ask the same question I did with 12
respect to Exhibit C.  Is there anything in that 13
document that requires insurance, to the best of your 14
recollection?15
(No Response)16 A
And, Doyle, I can promise you that all the lawyers 17 Q
will go through this document in detail later.  As you 18
sit here today, do you recall personally there being 19
anything in this document on insurance?  20
I'm not aware of a requirement like that on this 21 A
document. 22
But I think that you have already told me that 23 Q
insurance is a requirement of your federal funding.  24
Is that right? 25
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Yes. 1 A
So, if it's not in Exhibit C or Exhibit D, it must be 2 Q
somewhere else.  Right? 3
HUD has their own regulations that they publish. 4 A
Okay.  So there is something beyond the record that we 5 Q
have in here today that requires the Housing Authority 6
to maintain a policy of insurance? 7
Yes. 8 A
Okay.  Then, Doyle, I will give you what has been 9 Q
marked as Exhibit F.  Exhibit F, Doyle, relates to 10
some documents from the tribe related to certificates 11
of Indian blood.  Is that right? 12
Yes. 13 A
And these are given to you by the employees when they 14 Q
receive their positions with the Housing Authority.  15
Is that correct? 16
These certificates of Indian blood are attached to 17 A
their employment application.  18
So they come in with the application before you hire 19 Q
your employees? 20
Yes. 21 A
Does the Housing Authority do anything to verify at a 22 Q
later date enrollment status, or do you just rely on 23
the certificates you receive with the application? 24
I think that we rely on the certificates that we 25 A
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receive with the application. 1
Then Mr. Thompson asked you about the Housing 2 Q
Authority and the tight budget, and that it would be, 3
I think you said, very hard to operate without federal 4
funding? 5
Yes. 6 A
The gist of his questions related to, obviously, the 7 Q
Housing Authority has two lawyers sitting here, and 8
somebody is asking them for damages in a lawsuit.  The 9
liability coverage though would cover damages in a 10
lawsuit and defense costs, damages up to a million 11
dollars, and defense costs for anything related to 12
that.  Correct?  13
MR. THOMPSON:  Objection, foundation, calls for facts 14
not in evidence, calls for speculation. 15
THE COURT:  Duly noted.  Overruled. 16
MR. GALBRAITH:  You can answer. 17
The insurance does cover the liability up to that 18 A
amount.  19
Has this claim been submitted to your insurance 20 Q
company? 21
I'm not sure. 22 A
And I don't want to know about conversations that you 23 Q
have had with Mr. Thompson or Mr. Marshall, but other 24
than that, have there been any conversations amongst 25
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the Housing Authority or the tribe about submitting 1
this claim to your insurance company? 2
MR. THOMPSON:  Objection.  It's irrelevant.  I can't 3
see how this has any bearing on subject matter 4
jurisdiction or sovereign immunity. 5
THE COURT:  Yes.  You opened up the door to a number 6
of things, but I don't think that necessarily.  So 7
that objection is sustained. 8
And just so I'm clear, sir, with respect to your 9 Q
testimony, because this question was asked, but I just 10
want to make sure.  Richard Hill, Derek Janis, Wes 11
Cottier, William White, Ben Plenty Arrows, Renaldo Two 12
Bulls, Brandon Wes, Derek Slim, and then we have some 13
-- some other names that you don't have in here, those 14
individuals that I have just named, those were all 15
employees of the Housing Authority? 16
Yes. 17 A
And their actions at the time that they were working 18 Q
on or doing anything with respect to Unit 157 would 19
have all been within their scope of their employment 20
at the Housing Authority? 21
Yes. 22 A
And so anything that they did, or did not do, that is 23 Q
under the ambit and responsibility of the Housing 24
Authority? 25
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Yes. 1 A
MR. GALBRAITH:  I have nothing further. 2
THE COURT:  Mr. Dahlmeier, do you want to ask any 3
questions of the witness?  4
MR. DAHLMEIER:  Nothing, Your Honor.  Thank you. 5
MR. THOMPSON:  Your Honor, I have just a couple of 6
follow-ups. 7

***  ***  ***8
EXAMINATION9

BY MR. THOMPSON:  10
Mr. Galbraith discussed various documents that were 11 Q
provided by my office to their office.  Doyle, have 12
you ever reviewed all of those documents?  13
I generally review the bulk of the documents that we 14 A
sign with HUD. 15
But with regard to the documents that I have provided 16 Q
from my office to their office, did you review those 17
documents that I provided to them?  Do you know 18
exactly what documents I have provided to them?  19
Not exactly, no. 20 A
And so do you know with particularity whether it was 21 Q
you or someone else at Housing that provided those 22
documents? 23
No, I don't. 24 A
Have you memorized NAHASDA? 25 Q

99
No. 1 A
And so Mr. Galbraith asked you a few questions about 2 Q
the language of NAHASDA, and you agreed that what he 3
said sounded good, but did you rely on his 4
representations of the language in NAHASDA as accurate 5
in making your response?  6
No, I didn't. 7 A
So you know -- you remember the provisions that he 8 Q
stated, and you have memorized those provisions? 9
I don't know them. 10 A
You don't know them?  11 Q
No. 12 A
All right.  But, regardless, it is your   13 Q
understanding that OSLH does not operate pursuant to a 14
638 Contract?15
My understanding is we do not operate on a 638 16 A
Contract. 17
Okay.  And when Mr. Galbraith mentioned that NAHASDA 18 Q
says it's similar to the Indian Self-Determination 19
Employment Assistance -- and Employment Assistance  20
Act -- Education Assistance Act, you don't know 21
whether those two things are one and the same, do  22
you?  23
No, I don't.  24 A
And you don't know how those two acts operate 25 Q
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together, do you? 1
No, I don't.  2 A
So, again, you were relying on what Mr. Galbraith 3 Q
represented in making your response to him.  Is that 4
correct?  5
Yes.6 A
MR. THOMPSON:  Thank you.  I have nothing further, 7
Your Honor.  8
THE COURT:  Does that elicit any re-cross?  9
MR. GALBRAITH:  Just the clarification of one small  10
issue.11

***  ***  ***12
EXAMINATION13

BY MR. GALBRAITH:  14
With respect to some documents that have been provided 15 Q
by Mr. Thompson's office from the Housing Authority, 16
I'm not suggesting, sir, that you know what every one 17
of those documents says, but anything that he has 18
provided to us from the Housing Authority, those are 19
documents that the Housing Authority provided to him 20
and keeps in the ordinary course of its business.  21
Correct? 22
Yes. 23 A
MR. GALBRAITH:  Okay.  Nothing further.  24
THE COURT:  Okay.  You may step down.  Well, I haven't 25
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determined as of right now whether or not I have 1
enough evidence to resolve the 12(b)(1) motions.   2
That being said, do you have any other evidence you 3
want to present, Mr. Thompson?  4
MR. THOMPSON:  I have no other evidence that I would 5
like to present, but I -- I hadn't really gotten to 6
the oral argument yet on those two motions. 7
THE COURT:  Okay.  Mr. Nooney or Mr. Dahlmeier, 8
whoever wants to talk, I guess, three questions.   9
One, and I will throw them all out there.  Do you  10
have any evidence you want me to weigh in   11
considering the 12(b)(1)?  Do you have any -- and now 12
that you have heard that, I have already kind of ruled 13
on your discovery.  I have kind of -- I have commented 14
on it.  15
     But is there anything that came out of there that 16
I should know that you are entitled to more discovery 17
before you present me with more evidence regarding  18
the 12(b)(1) motions?  19
     Or is there evidence that you can't present today 20
separate from discovery that you would intend to 21
present under the 12(b) Motion? 22
MR. GALBRAITH:  And I will try to answer all three at 23
once, because I think that they are inter-related. 24
THE COURT:  They might be.  But I wanted to make sure 25
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I was considering all of those three things. 1
MR. GALBRAITH:  Yes.  There is evidence that we would 2
like to provide to the Court.  We don't have anything 3
that we are going to be providing to you today.4
     As we have discussed since this hearing started, 5
we believe we were entitled to some discovery before 6
evidence was put on.  7
     In light of the testimony that we have heard 8
today which, obviously, is new to us as of the last 9
hour, we would like some time to have an opportunity 10
to think about that testimony, and go back to NAHASDA 11
and the standards and see what, if anything, we may 12
need discovery on or we may want to provide to the 13
Court.  14
     Certainly, whatever is out there that requires 15
the procurement of insurance is an issue that may  16
have -- or a document or a regulation or rule that may 17
have other regulations or rules next to it that have 18
other requirements.  19
     And, as we sit here today, we have not seen 20
anything that requires the tribe to have insurance.  21
But we know that they do.  And we know that it's a 22
requirement.  23
     And so there could be something in those 24
documents, rules, regulations, wherever that exists, 25
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that also contain -- 1
THE COURT:  Waiver, sovereign immunity.  2
MR. GALBRAITH:  (Continuing) -- waiver or consent or 3
anything like that.  4
THE COURT:  Okay.5
MR. GALBRAITH:  And so we would need at least some 6
inquiry into those issues to figure out where we are 7
at.  I think that issue was left open today. 8
THE COURT:  Okay.  Well, just briefly, here is where 9
I'm going to go with it.  Mr. Dahlmeier is here, and 10
he has a pending motion, dispositive motion, too.  So 11
I'm not going to -- I'm going to hear the rest of this 12
before I make any decision.13
MR. THOMPSON:  Just two comments.14
THE COURT:  Yes.15
MR. THOMPSON:  Both NAHASDA and the issue of insurance 16
were raised by the propane companies in their 17
briefing.  They knew about those issues long ago, and 18
they didn't ask for any discovery related to that.  I 19
don't see how Mr. Pipe On Head's testimony here today 20
told them anything they didn't already know.  21
      NAHASDA is a public document.  They could have 22
went through it and figured it out, and they haven't 23
done it.  Because they have had prior knowledge of it, 24
I don't see why they need additional discovery of it 25
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now when they didn't make those pursuits in the three 1
months they have had since their last dispositive 2
motion that OSLH has filed.3
THE COURT:  Okay.  4
MR. GALBRAITH:  And just to be clear, the third-party 5
defendants, or at least all but one of them, were 6
served earlier this month.  The service was completed 7
earlier this month.  8
     So to suggest that there has been three months to 9
do discovery related to issues especially with regard 10
to those individuals, we have not had everybody a 11
party to this litigation for more than 30 days.12
MR. THOMPSON:  They were a party at the time I entered 13
an appearance on their behalf and filed a dispositive 14
motion on their behalf on October 20th.  15
THE COURT:  You filed a dispositive motion on behalf 16
of those other people on January 3rd.  Right?  17
MR. THOMPSON:  January -- 18
THE COURT:  That's when you -- because you filed a 19
dispositive motion on behalf of Mr. Hill and on behalf 20
of the Housing Authority on October 20th.  21
MR. THOMPSON:  Well, no.  I -- 22
THE COURT:  Sorry.  On September 14th.  The sovereign 23
immunity motion was on October 20th.  But there was a 24
motion -- I understand, and I set this out at the 25
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3. That assisting in pro'Viding of decent, safe and sanitary dweltina 
accommodations for persons of all income are pubUo uses. and purposes for 
which money may be spent and private property acquired and are governmental 
funotions of Tribal concern; 

4. That residential W!lStruaiM activity and a supply of acceptable housing are 
important factors to general economic activity, aDd tbat the undertakings 
authorized by this ordinance to aid the production of better housing and 
housins distriots and colDJDU11ity developtnen.t at lower colts wiD make possible 
& more stable and larger volume of residential coostruction and housina supply 
which will assm maleriaUy in improWlg employment; and 

S. That the Ilec;essity in the public UttC)l'cat for the provisions hereinafter enacted is 
hereby dCGlared as a matter of legislative detenni.natlon. 

ARllCL~n. 

PURPOSE 

OSLH shall be organized and operated for the, primary purposes or. 

1. Remedying unsafe and UDSanitary housing conditions that are injurious to the 
publio health. safety and morals; 

2. Alleviating the acute shortage of decent. safe and sanitary dwellin8$ for persons 
oflo1Vin~e. and 

3. To assiu. persons of aU income levels to obtain good and decent housing at a 
fair and reasonable COIlt. 

A secondary purpose of OSLH shall be to provide employment and eoonomic development 
opportunities through the construetio~ recon$truction, improvement, ~jon. alteration or 
repair and operation of housing. 

ARTlCLEJD: 

D:E)J)NJTIONS 

The following tc:nns, wherover used or refim"ed to in this ordinance. shall have the fonowing 
respective meanings unlesll a dillVrent meaning clearly appears from the context: 

Pa&e 2 ofIS 

:1II0"'~ 'Sf..aB -UQ2-6t::.OON 
ZO:Zt 4:"O!f8tti.I. &Wllla~ea lQI 

Filed: 10/20/20173:30:47 PM CST Oglala Lakota County, South Dakota 56CIV17 -000007 



Filed: 10/30/2018 5:33 PM CST   Oglala Lakota County, South Dakota     56CIV18-000001

E000003

" 

"Area of Operation" l1leao& all areas wlthUi the jurisdiction oCthe Tribe and any 
other Indian area idcnti.6ed in the Tribe's Inman Housing Plan or by some other 
Tn"bal Cowcil declaration. 

"Board" means the Board of Director I ofOSIJ{. 

"Council" tnwu the Oglala Sioux Tribal Council. 

"Federal 80vemmentll includes the United States of Americ~ tho Department of 
Housing and Urban 'Deve1opOlent. or IIDf other agency or inltNmentality, 
corporate or otherwise, of the United State of America. 

ccHomebuye(' means a perliOn(s} who has exet:ut.ed a leasc:>opurcbase agreement 
with OSLH, and who has not yet achieved bomeownersmp. 

''Housing project" or "project" means any work or undenakiDg to provide or assist 
in providing (by any suitable method, inc:1udi.ng but not limited to: rental; sale of 
individlW units in singlo or multifamily struoturea under wnve.ntional. 
condominium. or cooperati\le sales. coDfraets or Icase-pUlChaso agreements; loans; 
or subsidi7lng of rental or cit.s) decent, safe and sanitary li'Vina 
aocommodations, Such work or undertaking may include, but is not limitod to, 
buildings, land, leaseholds. equipment. tkcilitiea. and other rea' or personal 
property for necessary, convenient, or desirable appurtenances, for streets, sewers, 
water service, utilities, puks, site preparation or landtcapin& ~d for 
administrative, conununity. health. recreational, welfare or other purposes'. Tho 
tenn "housirtg project" or "projeot" also may be applied to, but not limited to, the 
planning of the buildine& and improvements, the acquisition of'J)roperty or any 
inter8llt therein, the dosnolition ofoxisting struCNrcs, the consuuction, 
reconstruction. rehabilitation, alteration or repair of the improvements or other 
property and all other work in connection therewith. and the tenn stWl include aU 
other real and personal property and aU ~"ble or IntlUlgibJe &lSets held or used in 
~onn~on with the housing project. 

I,()bligations" means any notes, bonds, interim cenJftcales. debGDtut&, or other 
forms of obligation issued by OSU{ pursuant to this o(dinlUlc:e. 

'CObligee" includes any holdtf of an obligation, agent or trustee for any bolder of 
an obligation. or any assignee or assignees of such lessor's interest or any part 
thereof. 

"Persons of low income" means persons of families who cannot aftbrd (as 
determined by OSLH) to pay enough to cause private enterprise in tbdr locality to 
build or assist in providing an adecluato supply ofdecent, safe. and sanitary 
dweUings for their use. 

Pagc.3oflS 
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,. 

"Tribe" means the Oglala Sioux Tribe oftbe Pine lUdge Indian ~tion. SO'-Ith 
Dakota. 

~RnCLEIV 

BOAR}) OJ!' DIlU!:CTORS 

1. OSLH shall be goveroed by a Board ofl>itcctor. that shall bite on a multi-year basis and 
when neceesary, suspend or fire a Chie£Bxccutivc Officer (C.B.O.). 

1. 'the C.B.O. shall select 8 statrofhis or her choosinS. Tbe C.E.O. and stalfshall1hen 
administer and ml!l8ge OSLH, OSLH programs and OSUI activities. 

3. The Doard of Director's duties shau additiooany include establiahingwritt~ OSllt policies. 
monilQring for complianoe with policies-laws, maulanons and COIIlRctuaI obligations, 
d$gnating areas of program activities as well as establishing organizational goall, ensuring 
proper financiaJ accounting and maintaining fiscal stability, and generally conducting 
oversigbt. 

4 .. The Board of Director's duties Iiha11 not indude administering or manaaina. hiring or firing 
persoPllel or making oontrac;tinglprocurement dedslons except in regard$ to employment of 
the cao and reviewing latSC eontractslproc;urement betbrc their award. The Board .ball not 
select who specifically gets a home or what individuals are selected to participate in an OSLH 
program. '.I.'he Board ofDircctots shall not nm the day-to..<fay activities ofOStH and shall 
not inteJject itself into the manasement of OSUI. 

S. Apart from their participation on the Board. individual Board Membcn have PO other 
authority el(cept that authori.ted under this Charter. mdivldu~y. 130ard Members shall not 
engage in or interject themselves into OSUI tnanagement and program decisions. This mean!l 
Board Members sball in their individual capaoity refrain from direcdn& managing and 
inBucncins the activities ofOSUI atld its ataf£ 

6. The Board of Directors and indiilidual Board Members shall tonduct themselves in a ll1alUlcr 
similar to that of a non-profit or for-protit corporate board of directors leaving the 
administering ofOSLH and its programs to the CEO and his or her staff. 

7. The Board shall elect annually its Chainnan and other officers. 

Pagt40ftS 
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B. APPQlNTMBNT AND R5M9YAL BOARQ MSMBW. 

1. The Board ofl>ireotOTS shall consist of a three (3) member Board made up of enrolled Tn"bal 
membenl. No offiGcr in the Tribe aad no Tribal Council person may sit on the Board. There 
also shall be no other ex-oDicio or non-voting members. After the first appointment by the 
Tribal Council in September 2007. tha Board shall be II self-appointins Board with Board 
Members being appointed by tho existing Board. 

2. Itt September 2007, upon the amendment to the Chatter, one (1) Bowl Member sba1l be 
appointed speeifically to a tbtee (3) year term, one to a four (4) year term and one to a five (5) 
yeartenn. 

3. Upon the expiration oftbe above, as well as all subsequent terms thereafter, 81.1 Boatd 
Members shall be appotntcd to three (3) year t«m9. The Board of Difeaors shall fonnally 
notifY the Tribal Secretaly of any expirin& term, or 130ard vacancies and when appointmeuts 
are made. Should II. Board Member vacate or be removed from the Board by the Board, a 
replacement Iball be appointed by a majority of the Board but those replacement appointments 
$hall only bl) for the ~ainder of those terms. 

4. NO Board Member. at the dme of their appointment. or during the term of~ appointment, 
shall be delinquent to or owe money to OSUl (mcludiDg any of its preceding organizational 
entities). No Board Member may have a felony conviction and no Board Member may have 
bll.d a. misdomeanor conviction in the past. five (S) years. 

5. Board MembetS may resign from the Board by providing a written resignation and it should 
be given to the Board ofDiteCtors' Chairperson with a ropy provided to the TrIbal Secretary. 
Once made. said resienation may not be rescinded 

6. Except for resignation, removal for death or incapaoity. or ren\O\tal for crindpal convictions, 
Board Members sMll suvc on the Board until tho Board appoints a replacement which shall 
occur as soon as possible. No BOafd Member shaD leM consecutively for moro than twelve 
(12) years. 

7. No perSOn shall be barred from serving on tbe Board because he or she is a tellant., owner or 
homebuyer in any housing owned or Il$siated by OSLH or otherwise are participants in en 
OSUI program; and sucb Boatel Members shall be entitled to fuHy parti~ipate in all meetings 
concerning matters that affect aD similar tenants. owners, or homebuyera, even though w.cb 
matterS' affect tile Board Member as weH. tlowever, such Board Members shaH not be 
entitled or penM:ted to participate in or be present at any meeting, or to be c:ounted Of treated 
as a Member of the Board, concerning any matter involving the Director'. individual rights, 
obligations or st8tus as a tenant, bomebuyer or participant. 

8. B08fd Member& shlln be removed by che Board with a majority vote of the Board for (1) 
prohibited criminal convictions sited in the Charter. (2) serious or repeated violation of the 
Standards and the Conduct of this Charter, (3) abandonment of duties, incapacity. or death, 
and (4) other serious and repl.'ated violations of the Charter. 

!i):lo9 1 ?&~ 
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12. Whenever demand for OSIl:lllrograms or projects ePtceed OSLH current capabilities. 
participation in tho&e programs and projecu shall be based on first-come, first~scrve waiting 
lists. Those waitiDg lists shall be PDsted. at the OSLH main office in a public location. 

13. OSLH will seek and obtaht funds, loans and assistance from. a variety of aovenunental and 
private 8~r SOUtc:es and accompanyins that .sistance will often be rule.s. restrictious and 
filndina reqQiremonts that OSUi wiII ha.ve to comply with. However. OSLR i8 a tribally 
chartered governmental entity with tribally speoified declared Needs and l'urpoaea. At. a 
tribally driven organit,ation it is foremost ~ .. ~!.8gtjQJl.Umt~.~~~.to acrve the 
housing needs ofth~ 08ta1& ~ and. its membert. 

14. ShtJUld the Tribaf Council detennine that OSLK is not and will not materially comply with this 
Charter; the Tribal CoUDci1 baa the inherent right. as the organiution Qbartering OSLH, to 
revoke this Charter. Upon doina so, the Board of directors shall MVO no furllw Authorides 
and powers. In such ~ the Tribe may elect to specifica1lyassume the obligatiON ofOSLll 
itself or fonn and charter a new organiution to do so. 

ARTlCl:.EV 

STANDA8DSO~CONDUCT 

1. The duties and responsibilities of OSLH Board members. employees, grantees and agents are 
to OSLH. Tbeir own intereats arc not to conflict with these dUties and responsibilities. 

2. Upon being considered fur appointment and once becomina II Board Member, Board 
Members are prohlbited from entering into, proposing or acquiJ:'in8 a contract or any financial 
iDter~ direct or indirect, In any OSLH ptoject or aenvity eotcept for subsequent perman~nt 
employment with OSU{ that is approved unanimously by the other Board Members. Upon 
leaving the Board, Board Members are likewise proh.ibited from having such a contract or 
MY finauc.ial interat:. direet or indirect. in any OSUI project. or activity. for a period ot' one 
(1) year after their tenure on t~ noard. 

3, OSUi eltlployees are prohibited from entering into, proposing or baving a cont{Ult ot any 
other Jinancial interest, d~ct or indirect, in any OOLH projeot or actiVity. Except for 
subsequent employment approved uoanimously by the Board, former employees Are 
prohibited from. having a contract or any 6nanclal interest, direct or indirect, in any OSUi 
project or activity in which the former employee had a substantial interest, responsibility or 
involvement with during his or her position with the OSLH for a period of one (1) year after 
tcnnination of their employment. Th~ abovo mentioned exception may be done in rare and 
unique cireumstances by the Board but only after full and publio disclosure and assurance that 
this int.uest is not obtained because of non-public infonnation obtained. acquired as a result of 
the prior employment. 

4. No employee, Board Member, officer or agent ofOSLH or any grMtcc shall ever participate 
in a decision, solC(;tion, award or administration of a contract if in Fact. or by appearance, the 
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Board Member. employee; officer, agent or any member olLis or It« immediate taJnily, or his 
or her partner, or an oraanization whic;h mnploys or is about to employ such a person. has a 
&lanciol or other intcn:st in the finn to be selected or a.warded. ASJ¥ and all con1l.icts of 
interest must be promptly, openly and publicly disclosed by both individuals and the Osur. 

Not participating in. a decision, shall mean not di8CUSslog the matter in or outside meetings, 
Dot being physically present for any disCUllsiort$ and neither voting on nor being present for a 
vote. Furthcnnore, it means not uliing an OSLH pOsitioll to influence a decision in wbioh you 
have a personal interest. 

S. Where the Tribe has established by law or resolution ethical and eanflict& ofinter-est 
requi.rerncuts fur the Tribe. Tribal CounQi~ tribal ofticlals and/or Tribal entities. those 
standard. sbaIl also apply. Purthennore., the indirect interest as used in these Standards of 
Conduct includo minimally, and are not Umited to. family memb&B to the fil'lt degree, 
adopted children and anyone HYing or residing in the same household. 

6. Board Members, staff, agents and grantees shall not use OSLH JelOUfCe$. moneys. contract8, 
personnel or facilities for political purposes. OSLH mall also restrain others from using 
OSLH resources for political purposes. 

7. AD Board Members have a fiducial}' re.spon8l'bllity to always take "lions and do ol),\y what is 
in the best interest ot OSLH. 

8, Board Members and the C.R.O. shall provide a written Disclosure of Interest (hereinafter 
Disclosure) to OSLH and to members of the Board and periodically update it 11$ 

cin;umstencos wurant. 

This Disolo8Ufe shall identify: J) any tontraet or direct or indirecL financial interest in &Sly 
OSUl project or activity, 2) the date that interest wu acquired and, 3) all family members to 
the first degree, ali adopted children and anyone Jlving or residins in the same house and 
household. 

9. The Board ~haU establish any other standards of conduct that it. believes are prudent and 
appropriate so tons as they do not supercede Or supplant standards established in this Charter 
or under Triba1law. 
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ARUCLEVl 

POWERS 

1. OSLR shall have perpetual succession in its corporate name. 

2. OSUJ. shaD have the foUowiog bnnwDities: 

Ca) The Tribe confers on OSLlI aU of the Tribe's rights. psi".l •• and iDununities 
concerning fed&l:al, state, and local taxes, regulation, and jurisdiction, to the same 61CtGllt that the 
Tribe would have sucb rights. privileges, and immunities if it engaged in the activities und.ert~ 
byOSUi. 

(b) The "rnDe confers on OSLH soveretcn immunity from Nit to the same extent thaI the 
Tribe would have such 80vcrc1gn immunity ifit engased In the activities undertaken by OSLH. 
OSLH shall have the power to 8\le and is authmUed to conser¢ to be sued.in tho Oglala Sioux 
Tribal Courts or another court of competent jurisdiction, provided. however, tbat no £lion consent 
to SUiL shall be effective againllt the OSLH unless $uoh osUt consant (0 i$ oxplicit. and (Ii) is 
contained in a written contract. agr~ment, or commercia1 documeuts to wbich the OSUI is a 
party_ In no ~ shall any such recovery exceed the assets ofOSLH. 

(c) Asry consent to suit may be limited to the court or courts in which suit may be brousht, 
to the matters that may be made the subject of the &utt and to the assets or "venues of the OSLH 
against which «ny judgment RJay be ~uted. 

(d) Ally immunity oonferred on the OSUI \tOder tlUs Charter sMll not extend. nor be 
oonstcued to men~ to any action. suit, or judicial proceeding brought or prosecuted by Oglala 
Sio\l'lt Tribe. 

(e) ConsOrtt tOluit by osur shall in no way ettend to an a~on against the Tribe, nor 
shall a consent to IUit by OSLH in any way be deemed a waiver of any o£ the rights, privileges and 
Immunities oftbo Tribe. The Tribe shall not be liable for the payment or performance of any of ) 
tbeobUsations ofOSLH, and no rccour~ shall be had against any assets or reven~ of the Tribe 
in order to satisfy the obligations of OSLH. 

3. OSLH shaU have the following powers which it ma.y ~is.e consistent with the putposes 
for whidl it is established: 

(a> To adopt and use a corpomto seal. 

(b) To enter into agreements. contracts and understandings with any governmental agency. 
Federal, state or local (including the Council), or with any person, pllltnership. 
corporation or Indian tribe; and to agree to any c:anditions attached to Federal financial 
assistance. 
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(c) To obligate itself. in any contract with the Federal government t6 CORYey to the Pedml 
government possessioo of Or title to the project to which such ooJJtr8Ct relates, upon the 
occurrence ob lIubstantial default <as defined in such contract} with respect to the 
covcDillts or conditions to whic.b OSLR is subjeCl; and $'\lob 
contract may furtber provid& that in caSe of such COQV~yance, the Fedoralgoveroment 
may complete, operate, manage, lease, convey or otherwise deal with the project. &lid 
funds in llCQ()rdance with the tenns of such oontraa: Provided, that the contract requires 
that. as soon as practicable aftor the Federalgovemment is satisfied that all 
defaults with respect to the project have been c:urcd and that the project wilt thereafter 
be operated in accordance with the terms of the contra<:t, the Federal govcmment &ball 
re-convey to OSLH the project as then constituted. 

(d) To lease property from the Tribe and others for suoh perioda as are authomed by law, 
and to hold and mana.go or to subleue the same. 

(e) To borrow or lc:nd money. to issuetempocary or Ions leon evidence ofindebtcdnes5, and 
to repay the same. Obligations shaD be ksued And repaid in ~rd~ with the 
provisions of Article vn oftbis Ordinance. 

(I) To pledge the assets and receipts of OSLH as security for debta; and to acquire, sell, 
lease, eltebange. ttmlsfer or assign personal property or interests therdn. 

(g) To purchase Jao.d or interest in land or hk~ the same by aift; to lease land or interests in 
land to the extent provided by law. 

(h) To undertake and c;any out studies and analyses of housing needs, to prepare housing 
plans. to 6XeaJte on the Pine Ridge Indian Reservation the same, to operate projects and 
to provide for the ~nstruction. 1'e(;Onstruction, improvement, extension. alteration or 
repair of lIlY project or any part thereof: 

(i) With respect to any dwellinss. accommodations. lands) ouUdinas, fadlities or any 
project (lftCludins individual ~tive or condominium units): to lease or rent, seU, 
enter into leue-purc:base agreements or leases with option to purchase) to establish 
and revise rents or required monthly payments; to make rules and regulations concerning 
the selection ot'tenants Or homebuycrs. includins the establl$bmeDt of priorities, and 
COtl(.emin8 the occupancy, rental. aate and management of housing units~ and to make 
such further rules and regulation$ as the Board may deem neccssllI)' and desirable to 
effectuate the powers granted by this ordinance. 

0) To finance the purchase of a home by an eligible homebuyer and to enter into mortsagcs 
and leasehold asreements. 

(k) To t&m1inate any lease or rental agrtcment or lease-purchase agreement when the tenant 
or homebuyer has violated the terms of such agreement, or failed to meet any of its 
obligations thereunder. orwhenaueh tenninatioo. is otherwisc authorized un~ec the 
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provisions of such agreement; and to brin3 aetlon for eviction against such tenant or 
homebuyer or foreclosure against U ownerlborroWCt. 

(1) To establish income limits for admission on assiBtance. 

(m) To pwchase insurance Vom any stock or mutual company for any property or against 
any risk ar haurda. 

(n) To carefully and prudently invest such funds as are not requited for immediate 
disbursement. 

(0) To estabUsh and maintain such bank accounts as mlf be necessazy or convenient. 

(P) To employ a chief OXGQutfve om~r. te<:hnical aDd maintenance petsonn.ei and auch other 
officer& and employees, permanent or temporary. as OSLH may 
require; and to delep.te to &\lob officers and omployees such powers or duties 8S the 
Board shall deem proper. 

(q) To take such other actio.ns and exercise such other powers that are CU888ed in by public 
corponrtions of this character as the Board may deem necessary and desi ... ble to 
~luate the putp08eS ofOSLH. 

(r) To adopt sudl bylaws as the Board deems necessary and appropriate. 

4. It is the purpose and intent of this ordinance to autborU.e OSLH to do any and all thingi 
necessary or desirable to secure the financla1 aid or ¢ooperation from non-profits, for~proDts. and 
governmental entities to undertake, construct, ~ operate or assist housing. 

s. No othel ordinance or enactment of the tribe with respect to the powers or procedures of 
OSW shall apply unless this Charter is modified to retlect those requirements or unless the other 
trib41 ordinances speciB.c:aUy make rcierence w OSla. 

ARTICLEVD 

OBUGATlONS 

1. OSLH may issue obligations from time to time in its discretion for any of its purposes and may 
also issue refbnding obligations for the purpoac of paying or rot-iring obligation. previously 
issued by it. OSLH may issue such tyt)eS of obligations as it may detenrune. induditlg 
obligationl OD which the principal and interest are plt)'able: (a) c.'(ctllSively from the ineoni(l 
and revenues 01 tho project finances with the proceeds of such. obligations. or with such 
income and revenues together with grants from the Federal govenunent in eid of such project; 
(b) exclusively ftom the income and revenues of certain designated projects whether or not 
they were financed in whole or in part with tho proeeeds of such obligations; or (0) from its 
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revenues genc:ca.Uy. Any of such oblisatioDs may be additione1ly se0ure4 by a pledge of any 
revenues of any project or other property of' OSLH 

2. Neither the Directors ofOSUl nor any person executing tl1e obligations shall be liable 
pugonaLty on the obligations by reason ofi8Sl1ance thereof. 

3. The notes and other obligations oiOSLH shalt not be • debt oftbe Tn"be and the obligations 
sball SO sta. on their face. 

4. Obligations of OSUl are declared to be isSU«l for ~ essential public and govenunental 
pUtpOse and to be public instrumentalities and, together with interest thereon and income 
therefrom. ll1I1y be exempt from taxes imposed by we Tn'bc. The tax exemption provisions of 
Wis .ordi08l1()8 may be considered part of the security for tbe rcpaymeat of oblisations IUld sball 
caastitute, by vlrtllo ortms ordinance and without neoe9$ity of being restated in the 
obligations. a contract between <a) OSLH and tbe Tribe, and (b) the bolders of obligations and 
each ofthc:m, including all transferees of the obli8atioDl trom time to time. 

S. Obligationa sbaU be issued and sold ill the following manner: 

(a) ObligatioQl of OSLH shaU be authorized by a resolution adopted 
by the vote of the majority of the Board and may be issued in one or more series. 

(b) The obligations sball bear such dates, mature at Inch times, bear interest a.t IIUM r81eS, be 
in such denominations. be in such form. either coupon or registered, c:a11Y such 
conVersion or registration privUeges. bve auc:h rank oCpnority. to be executed in INch 
manner, be payable in sueh mediwn ofpaymont and at moo places, And be subject to such 
teams of redemption, with Of withOUt premium. as such resolution Rlay pfo"lide. 

(c) In case any oitba Directors ofOSLH whose siguatureuppcar on any obligatiolHl cease to 
be Duectors before the delivery of such obligatiOJlS. tho siptures sball. nevertheless. be 
vallo and sufficient (or all purposes, the samo as if the Directors had remained In offiee 
until delivery. 

6. In oonnecUon witb the issuance of obligati0ft3 and to letA,lre the paymont of such obliptions. 
OSLH, subject to the limitations in this ordinance. may: 

(a) Pledge all or any part of its gross or net rents, fees ur revenue to which its right then 
exists or may thereafter come into existtn<:e. 

(b) Provide for the powers and duties of obligees and amlt their Uabilitiesj and provide the 
terms and Qonditlo!\s on which such ob1igees may enforce any covenant or rights securing 
or relating to the obliaationa. 

(0) Covenant against pledging all or Illy part of its rents, fees and revenues or qainst 
moftgasins any or aU of its real or personal property to which it! title Ot right then exists 
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or may thereafter come into cxi~tCl\ce or petD:litting or suffering any lien. on such revenue 
or property. 

(d) Covenant with felpec;t to limitations on its right to sell. lease or otherwise dispose of any 
project or any part thereof. 

(e) Covenant as to what other or additional debts Qr obligations rna.y be incurred by it. 

(f) Coveoant as to the obligations to be i$sued and as to tho issuance of such obligations in 
escrow or otherwise, and as to the ute and disposilion of the proceeds thereof. 

(g) Provide for the replacanent of lost, destroyed or mutilated oblisations. 

(11) Covenant against extending the time for the payment ofha obligations or interest thercon. 

(i.) Aedeem the obligatioN and COVC1l8l1t for their redemption aod provide the terms and 
conditions thereof. 

(j) Covenant concerning the rents and feea to be cbarged in the opcntion of a project or 
projects, the amount to be raised each year or otbet' period orume by rents. fees and 
otbef rovenues, and IS to the use and disposition to be made thereof. 

(Ie) Create or authorize the «eadon of speci.al funds for moDies beld for construction. or 
operation of debt service. reservCB or other purposes, and COVCMnt as to the use and 
disposition afthe monies held in such fUnck. 

(I) 'Prescribe 1he procedure, if any. by whicb the terms of any conttllOt with holders of 
ohli8&tions rnt., be amended or abrogated. tho proportion of outstanding obligations the 
holders ofwbich must consent thereto, and the manner ill 'Which such c:onsent may be 
given. 

(m) Covenant as to the u~ maintenance and rcplacemont of its real or personal property. the 
insurance to be canied thereon and the use and disposition of insurance Olonies. 

(n) Covenant as to the rights. liabilitiC$, powers and duties arising upon the breach by it of 
any covenant, condition or obligntlon. 

(0) Covenant and prescribe as to events of defltult and terms and conditions upon wbkh any 
or all orits obUgations become or may be declared due before maturity. and as to the 
terms and conditions upon which such de<:laration and ita consequem;es may be waived. 

(p) Vest in any obligees or any proportion of them the right to ellforce the payment of the 
obligationl of any covenants se<:uring or relating to the obligatioDS. 

(q) Exeteise all or any part or combination of the powera granted in this seotion. 

g.'f;SZ' ·.Ud 
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AJ!TICU£ v.m 
COOPERATION IN CONNI!;CTION WlTlf Pft9Jl.CTS AND OTlllt'ft ASSlSDn 

lIQUfilN2 

1. For the pwpoae of aiding and oooperatiDs in the planning, undertaking, construction or 
operation ofproje<:ts, the Tribe hereby agrees that: 

<a> It wiU not levy or ilnposc any real or personal property t~ea or apecial usessments upon 
OSUI or any properties oWned by OSLH; furthennore the Tribe m&y also ~ to 
exempt other housing 8uistcd or finaneed by OSUl. 

(b) It will furnish or causo to be .furnished to OSUI, its projects and any assisted housing. all 
selVioos and facilities of'tho lIame adent 8a the Tribe ftlmidtes from time to time without 
cost or "haJ'8c to other dwellings and Hlbabitants. 

(e) It will. do any and aU tbiJlss, within its llwiUl powers, necessary 01' CQnvenient to aid end 
cooperate in the plannlns, undertaking. construo1ion or operation of project a and other 
e.s9lsted housiag. 

(d) The Tribe hereby declares that the powers of the tribal government shall be utiliud to 
enforce ~otion or foreclosure of a tenant, OMlcr or homobuyor of OSLH assisted 
housing for nonpayment or other contract violations including action through the 
appropriate courts. 

(e) The Tribal Courts sball have jurisdiction to bear and determine an action for eviction or 
furcclosul'c of a tenant. owner or homebuyer of OSLH assisted housing. the Tn'bal 
governmeat hereby declares that tbe powers oettle Tribal courts shall be utilized to 
enforce eviction or foreclosure ofa tenant,-owner or homebuyer for Ilonpayment or other 
conttaot or mortgage violatiollf. 

ARTICl.ElX 

MISCEl.J...ANEOUS 

1. Cadl projea developed or operated under a contract providins for Federal financial assi$tance 
shall be developed and opmted in compliance with an requirements of SUM contract and 
applicable redemllegislatioD. and with all tegUlations and requirements prescribed from tinte 
to time by tbe Federal government in connection with such assistan<iC. 

2. OSLH sball obtain or provide for the obtaining of a.dequate fidelity bond coverage of its 
officers, agents, Or employees handling cash or authorized to sign checks or certity vouchers. 

&I~f·allrd 
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3. The properties owned by OSUI are declared to be public property 11.00 fOr essential. public 
and governmental purposes and suoh property and OSUl are exempt ftom all taxe& and 
special assessments of the Tribe. 

4. AU property is owned by OSLH pur$U8Jlt to this Ordlnaooe except where expressly. 
unequivocally and in writins agreed to othetWise by OSLH Board, than be flXempt iToJn levy 
and salo by virtue of an exeQltioa,. and no ~ion or other judicial process shall iasue 
against the same nor khaJl any judgment against OSLH be a clullge OJ lien upon or fiml:t tho 
right of obligcos to pursue any remedies for the enforcesnent of any pleds.c or lien Biven by 
OSUI on its rents. feet or revenues or the right ofOSUl to brins eviction and foreclos~ 
actions in ac.cordance with Articlo IX (l)(e). 

5. Any amendment to this Charter shall only be made by the. Tribal Couooil. 

-end-
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e~!i~~ 
.. ~1 ' . . 

NOTICE OF PERSONNEL ACTION 
Employee: v<f)~c ~ ~ Effective Date: ¢/ ::(5 It I 
EmployeeNu~ber; / 0 0 ?%7 BLI.~:~nt: 14~/mr£.. 
District: £ Il' &4- Divl$lonl27~~ , Account Number:, ____ _ 

CHECK APPUCABLI BOXES: From: To: 

~----=-~-.L~<-=..~.LI..L;t~,'----- .... --.--.- ____ _ 
{ Temporary 

)6 Probation ?Zhs-71/ ---- S:/:?5/ii 
{ } Permanent 

Reason for the chanse(s): 

{ } Hired 
{ } Evaluation on file 
{ } Transfer 
{ } Retirement 
{ } Discharge 

: .:?/7 '1/ 

{ } Probation Completed 
{ } Length of service increase 
{ } Medical Termination 
{ } Layoff 
{ } Merit increase 

~- ~.~ 
Signature If Applicable: Z -e=~ 

/' 

Concur: ~.#... a£-

cc: Employee 
Finance 
Penonnel Flte 

{ }Appolnt 
{ } Promotion 
{ } Demote 
{ } ReSignation 
{ } Other 

Date: _c;t.;.---=.;z.~S_-..!.:;J~ __ _ 

Date: _~.£.--.::;e:;;...;,..7_-.:../.:../ __ _ 

,ef..- ,1. 7 - )/ Date: _______ _ 

- --.- ------~-- - ~ ~ - . ~- -~--.--~ -
--.---~-- ~---. _.- -- --- ------_. -------.~-----~-~~--- - --------.----~--- ~---
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Oglala Sioux (Lakota) Housing 

NOTICE OF PERSONNEL ACTION 
Employee: @{6~ ~ Effective Date: W /;3 
Employee Number: / ?J 0 9 7 ..:L Depa~nt: In ~ / m () ..e.. , 
District: L &:£?--d DMsion:~ ~ Aco)untNumber:, ___ _ 

CJtaXAPPUCABLEBOXES: FnKn: Tu: 

{ } Department 

WobTtde ?l]~t!.t... .. -"'M'-=--"'-~~~'__"~=_='__ ______ __I 

{ } Part Tune Mfuu TIme 

f.11bte ~..,('. S" / AI! ~ 
{ } Temporary 

~n 9/ .?// 3 - /()~~~~~~~~~--~ 
{ } Permanent 

Reasan for the chanp(s): 

t-1Hftd 
{ } Evaluation on file 
{ }Transfer 
{}ftetirement 
{ } Oischarge 

{ } Probation Compteted 
{ } Length of senriaa increase 
{ } Medical Termination 
{ } Layoff 
{ } Merit inaease 

SupeMsor: ' ~b.//.br 
SlanatlU'eifApplbble:~~ ~ 

CDnar. ~-
CC: ErnpIo,ee 

Rnanca 
Personnel Ale 

{ }AppOint 
{ } Promotion 
{ } Demote 
{ } Resignation 
{ lather 

q, c6~/J 
~:------~----~ 

~:_i~-~7-~,~=_ ____ ~ 

----~-~.--.---.-.. -- .. ----~--~~ ........ ---'~ .. --.~.- .-.----_ ...• _._ ...• -............ _-_._-_ .. ---_ ..... __ .•. __ .•. _------, -.-.-.-.--.. --.---... -.,--.-.-,-.. ---~--.-.-.-
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..' 

t, 
\. 

'-. 

, •• "...-.---- "'---'_~ _~._ ._. __ ._ .. _._ . • ____ " •. __ ... ... _~ .0 __ _ • . _. ___ • • . •.• ' .• ~_ ... _ _ •.•.• ___ •• __ .•• • •.•• •• .. .. , •• ___ • ".0 '" 

l , • J .. 

NOTICE OF PERSONNEL ACTION 
Employee: d4', ~'-<- I' 5,<: • EFoeL.tlve Dz.tc:: / ! 9 /J 3 
'mploye.N"mb"'~ 9 7:L ~""""" lQ",d / moL.. 
D·· /Jr .I'? /J D··· 111_ . -_e ~ A I" h Istrlct: ~ & -e;jl < IVISlon: /!I a..1~'4JA. ~./ ccount .. urn er : ____ _ 

CHECK APPLICABLE BOXES: From: To: 

~artment ~,,~&;,=d' -'l 7717lJ~; Wob Title -..... ~ . 

~rt Ti); y-rUi1 Tim~---. --.---__ ~==___ ----- ---1 
~ra~;~~:.s/ A 4. .. _'-_____ ... __ . ____ ... ... _. ___ .. _____ ..... _._ ... _ ... _ ...... ---.. -.--.-.---.-........... -... -...... .... .. -.-.--...... ~ 

- --. . .. ------- --------- .. --- -.-- ----1 
{ } Probation ! 

{ } Permanent- i - - --_. __ .. _._-- - . ... ------; 
Reason for the change(s): 

Mred 
{ } Evaluation on file 
{ } Transfer 
{ } Retirement 
{ } Discharge 

Comments: 

{ } Probation Completed 
{ } Length of service increase 
{ } Medical Termination 
{ } Layoff 
{ } Merit increase 

{ } Appoint 
{ } Promotion 
{ } Demote 
{ } Resignation 
{ } Other I 

i , 
i 
i ---------------------------------------------------------------- 1 

Supervisor: ~~.JL'" 
Signature if Applicable: ?-"~ ....£~ 

~ 

/ ------.. ~ 
{
f !,:--" A.- P __ 

Concur: ___ ...1 • .LL.... __ ---=:..y-_ - _ '""_. _____ __ _ 

cc: Employee 
Finance 
Personnel File 

Date: _.L..I_-_"1.L--~<.3-"",----1 
Date: /-.9 -/3 i 

~--~--~--------I 
i 

/ .- ?~- /3 ~ 
Date: ! -----_., 

} 
;Ioone 21. 2010 - HR t'l 

--- .-~-.--.. --.. -~-....... -----.-.. -_._._-----_ .. _-., .... _ ...... _._ ...... .... _ .. ... ... _._ .. _------_ .......... / 
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a, Oslala Sioux (Lakota) Housing 

NOTICE OF PERSONNEL ACTION 

EMPLOYEE: geL ~'iL EFFECTIVE DATE: W.s /o ij 
EMPLOYEENUMBER: ______ DEPARTMENT: 7YJ~jrn~ ... 

DIVISION: W~ DISTRICT: _ ________ _ 

~
ON FOR TIlE CHANGE(S): 

. mRED { } PROBATION COMPLETED 
{POINT { } EVALUATION ON FILE 
{ }, PROMOTION { } LENGm OF SERVICE INCREASE 
{ ) TRANSFER { } MEDICAL TERMlNA TION 
{ ~ DEMOTE { } RETIREMENT 
{ } LAYOFF { } RESIGNATION 
{ } DISCHARGE { } MERIT INCREASE 

COMMENTS: 

/f"'UYERVJ!U)&, 4]'-4 -~. 
CC: EMPLOYEE 

PERSONNEL FILE 
,FINANCE 

TO: 

--_ .. _._ ..•. _ .. _-_...... . · ..............•..... _ ..... _ ... _-•.......•..•• __ •..•. -._._----_.- -_ ... _ ... __ ...... _-_ •. _---_.-----
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~ Oglala Sioux Housing Authority 
P.o. Saxe 

Pine Ridge, SO 57770 

TO: Richard Hill 

FH: Executive Director 

DT: September 21. 1989 

SB: Permanent Emplolment 

Based on your supervisor's recommendation, IOU are herewith placed 
oonpermanent" Employment Status as laborer ·- (unskilled). Your 
rate of pay i5 $5.65 per hour . 

This appointment i8 effective September 28, 1989. Contact Janese 
Mousseaux for further processing. 

DMT/vbt 

--_ ..... _----_ .... __ .-... _ ..... _------_ •..... __ .. _---._.---_._--------- ------------------_ ... __ ._-.. __ ._---.------
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Oglala Sioux Housing Authority 
P.o. Boxe 

M~y lOr 1989 

Mr. Richard Hill 
P.O. Box I 
Pine Ridge, 5D57770 

Mr • . Hi1.l: 

Pine Ridge, SD 57770 

You have been selected to fill a temporary maint enance 
posi.tion. Your rate of pay will. be $5.65 per hour with 
your immediate supervi.sor being Gloria Bette1yoWl. 

You are to report to the 
8: 00 AM on Th/J" May 

S7l'Y~ 
~~iSS -

Executive Director 

DMT:ibl 

co: Personnel file 
file 

OSHA Administrative Office at 
11, 1989. 

..... _ .. _ ... _----_._._. __ .-_ ... _---_._ .. __ .. _---_. __ .... --.... __ ._._ .. _ ... ,-_._.,-".,--_ .. _ ....•.... _--_ .•.. _----------.-_ •..... _-
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NOTICE OF PERSONNEL ACTION 
Employee:.&~\'\n\ n ·PhD,",., Ct)\J1.t;;J\j. 't'V, Effective Da~ ~ 3 J 2;-0\., . 

Employee Number: \ 0 \ 03 'y..: Department: 'ibod. !rJ\.!;:~ (,-q,0 

I, District: "bi N:f( \ d'3R ) Division: Account Number: ____ _ 

CHECK APPLICABLE BOXES: From: To: 

1 Ml>epartment \{\\ Q.'1. ~~!tt"Db~ N3~Ah' t,"l0 ______ -j 

I Hiob TItle \.t{),;mfuX'lQ(' 9 u.. )~\..) --- ---- .-------.... -1 
I {} Part Time {'-1Full Tin:'e.___________ ______ --1.1 

I ~; ~::p-o-ra-ry--_- _- _- _ ____ _ _ _ _____________ ._._J 
I {} Probation 1 
I Wermanent ! 
i ' i Reason for the chaRie(s): I'.' 

. {} Hired { } Probation Completed { } Appoint 

" 

{} Evaluation on file { } Length of service Increase { } Promotion 
{ } Transfer { } Medica I Termination { } Demote 

i 
I 

I I {} Retirement { } Layoff { } Resignation 
! {} Discharge { } Merit increase { } Other 
t 

i 
I 
I 
i 

i 

I 
i 
! 
I 

I 
\" 

I 
i 
I 

I Comments: 

---------------------------------1 
----------=~~~.-------------------------- ! 
Supervisor: __ ---""~===--._,::..:~:;: ... ::: ..... ~;:~=:::::..o:--,~~(.,c.0-t=..t.---- Date: --..e./~· _- ..,.2....,:O:::....=.- 1'---.-<7=-----1 

O /,zc;'/7 Ji 

ate: __ ---=. _ _ -_ _ _ --i1i 
Date: ;- ;·.Ju-- f '7 . 

t 

Signature if AJ)plicable: a-"'~ 
r.//.-<- .. ~~ k-ConCIJr;_~ __ -=-' __ so_' _______ _ 

cc: Employee 

.--------
_n_-) 

.. _---_._-_._-------""-_ .. ,_ .. _,-------------

Finance 
Personnel File 
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\ 

NOTICE OF PERSONNEL ACTION 
Employee: ~.tl~ &7 h{'~ Effective Date: ~/...:6...:;;..:.:...:..I-...!./;..:...:.:.:o..~ _ _ __ _ 

Employee Number: / () / OJ¥. YT Dep!irtment: 7h~..;t::' /zoo L. 
P. /J f7..UA<.d:..u...... 

Dlstrict: gj./M. /....t..fSQ Division: ~ Account Num·ber. ____ _ 

CHECK APPliCABLE BOXES: From: To: 

- ,.u...&y ~/4A.L_. _____ ____ ......, 

{ } Probation --------
{ 1 Permanent 

Reason for the change(s): 

u-mred 
{ } Evaluation on file 
{ } Transfer 
{ } Retirement 
{ } Discha rge 

Comments: 

{ } Probation Completed 
{ } length of service increase 
{ } Medical Termination 
{ } Layoff 
{ } Merit increase 

Signature if Applicable: ~~ Ce,~ 

Concur: __ -JP-l.....-...:..P-+ __ J_._-_ e£--_______ _ 

cc: Emplovee 
finance 
Personnel File 

{ }Appoint 
{ } Promotion 
{ } Demote 
{ } Resignation 
{ } Other 

Date: 10= / f-.zaIS· 

/0 ,/~./,5 

:::. -/-O-~-I"-7"-..,.)-c---1 

Jun<2J.101D-HII ) 

---------_ ... _ ._------/ '---.._-- ._---
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r -- _._--------------- ...... 

I 
I 

! Oglala Sioux (lalwta) Housing 

NOTICE OF PERSONNEL ACTION 
EmpJOyee:~d.~h-- ~ .......... ets.;..ct.cA. Effective Date: ? /; f' II I 

iJ J 
EmployeeNumber: .. L ()O r .f"9l2: ,Department: ~ I??70L 
DiStfict:u)a-/gra.'"-~ DIVI510n~, 4~ Account Number: ____ _ 

CHECK APPLICABLE 8OXES: From: To: 

-=-----=------_.-_.--_ .. --_._._---
{ } Probation 

)6 Permanent 

Reason for the change(s): 

MHired 
'{'} Evaluation on file 
{ } Transfer 
{ } Retirement 
{ } Discharge 

{ } Probation Completed 
{ } length of service increase 
{ } Medical Termination 
{ } layoff 
{ } Merit increase 

Supervisor-i..L~~O!L.~"4Jl!:!.::::::::::....------_ 

Concur: ..I£-....lI--A~:...lf~-'---_::_---....:::..---

cc: Employee 
Finance 
Personnel File 

{ }ApPoint 
{ } Promotion 
{ } Demote 
{ } Resignation 
{ } Other 

Date: -'Z"--..... I£d"_-""'I(..f.-___ _ 

Date: _8':_-d_,-_~ _-_/-:-1 _ _ _ 

Date: _g-"--/~_Io_l__J--'-) 1 __ 

-.-.~,-~-~--.-.. ----.-.. ---------.. -.~---~.-~-----.---~--.------- .-.--.---.--~-~--~~----.-----.--.~----.---.---
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.alb. Oglala Sioux (Lakota) HOUS~:"""' .. ~' 
NOTICE OF PERSONNEL ACTION 

EMl\WYEE;';'v~" ..),,\, <2hili'l~~ ~rl~ DATE, at 3,J.. /to 
EMPLOYEE NUMBER: DEPARTMENT:i'i ·¥~ .. ! Lt) )['16 .. 

DMSION:, _________ _ 

CHECK APPUCABILE BOXES: FROM: TO: 

{ 1 PART-TIME {It"FULL-TIME 

IIITEMfOMRY 
1 } PROBATION 
{ } PERMANENT 

RE~ON FOR THE CHANGE(S): 
{q1DRED { } PROBATION COMPLETED 
{ J APPOINT { } EV ALUA TION ON FILE 
{ I PROMOTION { } LENGTH OF SERVICE INCREASE 
{ ) TRANSFER { } MEDICAL TERMINATION 
{ } DEMOTE { } RETIREMENT 
{ } LAYOFF { J RESIGNATION 
{ } DISCHARGE { } MERIT INCREASE 

COMMENTS: 

SUPERVISOR:\""Jl(frratd7 ~.. DATE: 3 - ;;J. - / () 

CC: EMPLOYEE ~' ~_~ 'I ::7 .. /,j 
PERSONNEL FILE ~ ~ DATE: .:3 ::7''''::;> /,0 
,INANCE sigI\aUie IfApplicab l e 

CONCUR; . v~ ~ - ef.,..- DATE: ::3 - .. J J. -- t D 
Ch1~f Executive Officer 

._-- .- .•. -' ..•... -..... _--........... __ .. _ ..... _ .............. __ ._-_ ..... _- ........... __ .. - ...... _--_._-_ ................. __ .. _. __ ... - _ ....... _.---_ ... _ .... -
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/..r ... -.... --- u . ___ __ • __ _____ n __ ,'" 

/ , .... "., , 
r ~~<·1i:;0;~ II I 
I NOTICE OF PE;:::~::::I~~~·---- r I 
I Employee:),. )~ih;~ \~ Effective Date: &0:ob9.)\ \~ 20\5 I 
,\ Employee Numb.er: \ 0 \ 00 L Department:'i(\ai¥hron~d'nJ9DY\l!~-4~ .. 

. .. ~ut... 1...' l. r'f'" 

I Pistrict: i\~ 11.>R; c\d.D Division: 'ff\rW{Uno.n t. () ) Account NlIm'ber: ~I VI c--
j CHECK APPUCABL£ BOXES: From: To: 

{\.{Department 't f \ ~V),@u.. / cf'l \.9d .. u.Y\~Wi m0 : 
M10b TItle 'i'f\Ot ':J;,) It, o..n C!L lrooclv..o ~Oh mu \.A,)~ k 9 A.) i 
{ } Part Time {\.fFU1I TIme I 
{~1iate ~ \ ~ ) 5 \ ?'r'L I 
{ } Temporary ! 

i) Probation iU) .pS\d~on '»'iAiu. R6 DAf! n~ _ rul.J) 0.... ~ t @ 
n-t'Perman·ent l} 

I Reason for the change(s): 
I ..-i {q11ired { } Probation Completed { } Appoint 

I 
{} Evaluation on file 
~ fTransfer 

I 

{ } Length of service increase 
{ } Medical Termination 

{ } Promotion 
{ } Demote 

; 
t 
! 
~ 

I {} Retirement { } Layoff { } Resignation 
{ } Other 

i 
I I {} Discharge 

( 
{ } Merit increase 

I I 

I 
I 
I 
i 
I 

! 

I 
I 
t 

I 
\ 
\ 

Comments: \ 
! ___________________________________________________________ i 

----------------------------------~----------------------- l r 
--------------------~---------------------------- I 
Supervisor: ~if:---.//;U.c Date: __ .c...7_'...L1.,..S:::...., _- • ..J,./_S_. _____ ! 

~ ! 
Signature If Applicable: c..zq;:l:.. ~ Date: _.....:q'-. --=-I_q_'_J....:::·S~ ____ _lj 
Concur. _-"-'/'---A __ -:;.....,e __ ~ __ .:.::_i _.-_ ee._-" _v--_· __________ _ 

cc: Employee 
Finance 
Personnel File 

//_-/£/- E£ I Date: ---"'? __ - ____________ , 

! 
I 
I 

Ju .. 2l,201O-HR J 
' ...... . _--_._-_._-----_._--_._---- ---.------.-.-.... _------_. __ . __ ._-_._._/ 
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/ 
( --

NOTICE OF PERSONNEL ACTION 
Emplovee:U~ ~~ln.rn \~ Effective Date: l-\- w OJ ~ \ '-\-. 

N\~ ~ Y\() \c\ 
Department:::Dw e.Jo ~mQt 

1:CO~~ . 
Employee Number: \ 0 \ 00 d... 

District: '£\11. sX . \,,) \. At, DiVision: ______ Account Number: ____ _ 

CHECK APPLICABLE BOXES: From: To: 

{ } Part Time Full Time 

M'Rate W\d..,C2S hR.., _ _________ _ 
{v}'jemporary I {} Probation 

I {} per!'"a~~~_t __ ============_----·-·--"--·-·----------·---l 
I 
I 

I 
I 
I 

Reason for the change(s): 

{ } Evaluation on file 
{ } Transfer 
{ } Retirement 
{ } Discharge 

I Comments, 

I 
I 
I i Supervisor: 

{ } Probation Completed 
{ } length of service increase 
{ } Medical Termination 
{ } layoff 
{ } Merit increase 

I Signature if APPljca~.I~~~-~"-~....!.----_ 

I .(_/I./C~ c.P .... ep __ Concur: __ -'_"-/~ ___________ _ 

{ } Appoint 
{ } Promotion 
{ } Demote 
{ } Resignation 
{ } Other 

Date: '1-[ -/9 

Date;c/-/~I t , 

03te:_<l-_-_1_7_-_I_t_I __ -l 
I 

\

1 \ CC: Employee 
Finance 
Personnel File 

' ''----_._-------------- ---------- - ----- --.-~ 
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Oc:llalia Sioux Housing 

NOTICE OF PERSONNEL ACTION 
Employee: ~ aJ~ Effective Date: ¥-/:?s It I 
Employee Number: /G)~? Y .3 Department: ....I.lb'...!.-l-""~~·~-J./;...:m:..:.~o..;.,.L..::.-__ 

/J.. ~~ 
District: I/a.& f.t. 'i1?=, DMsion:znQi;'~ Account Number: ____ _ 

CHECK APPUCABLE BOXES: From: To: 

{ } Department 

{}JobTitle 7r;1l;;'tM, w Cf )k104+.~ aJdCt..u 

M'Rate "'/2. 'IS" /{;t , 
{ } Temporary 

{ } Probation 
)\1 Perman en! ______ ____________ _ _____________ _ 

Reason for the chanse(s): 

{ } Hired 
{ } Evaluation on file 
{ } Transfer 
{ } Retirement 
{ } Dlscha rge 

{ } Probation Completed 
{ } length of service increase 
{ } Medical Termination 
{ } layoff 
{ } Merit increase 

Comments: /) ~. I j 
~ A..I~ ,;(//7//0 

c:c: Employee 
Finance 
9ersonnel file 

{ }Appoint 
{ } Promotion 
{ } Demote 
{ } Resignation 
{ } Other 

Date: _jV+--~qz~.s~-...t./'.I-'/ __ _ 

Date: --,~~-"A?~7_-..:../..:..'/ __ _ 

Date: ---..:~_-_;;...;.~_-_'_I ___ _ 

.\me 21. 2010- HA 
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.c, .,.."... .:r . ·'···~t · "- 0;: •. a Oglala Sioux (Lakota) HOUSin:' "",,';; \;j ,'''''~ 

NOTICE OF~}~~9~L ACTION 

\;i;,dJjgt~i t ~A;:;: 
EMPI,oYEE: 7ii':... i11'df; t' ,c. EFFECTIVE DATE: .2. - il=J 0 

EMPLOYEE NUMBER: DEPARTMENT: J22cw;,r: hOMC ./ma./l . 
DISTRlCT: E-. £4... DMSION: ~ /17..~. 

CHECK APPUCABll..E BOXES: FROM.: TO: 

:!fDEPARTM.ENT ~ ~ 

{}PART-TIME {~ J 

M RATE ( ~. 
I>(TEMPORARY 

8':1WNi Z7A f:lA'/ 
REASON FOR THE CHANGE(S): 
~mED { } PROBATION COMPLETED 
{ } APPOINT { } EVALUATION ON IlILE 
{ } PROM.OTION { } LENGTH OF SERVICE INCREASE 
t } TRANSFER { } MEDICAL TERMINA nON 
{ } DEMOTE { } RETIREMENT 
{ J LAYOFF { } RESIGNATION 
1 } DISCHARGE { } MERIT INCREASE 

COMMENTS: ~CM"b" ~< ~ft/ 

SUPERVISOR: .~ .... I,/k DATE: g - Lf- / 0 

CC: EMPLOYEE ) ~ 
PERSONNEL FILE .c:. __ -p" ~ ~ 
flNANCE Signatfu If Applicable 

COEtm: tf? ~. ~.- {J.-(:..- DATE: 
ChLef Executi ve Officer 

DATE : .J2 . S-- ,rt:> 

Ol- -5 - /0 
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l&. Oglala Sioux (Lakota) HOUSing· . 

HOTIg> Oil: PERSONNEL ACIIml tJ Y 
EMPLOYEE: ~ ~ UFECTIVEDATE: fl47 ~9 
EMPLOYEENUMBER: _____ DEPARTMENT: ,Eifcd;ua:g 
DISTRICT: ~, U :t..v DM8ION:~ ______ _ 

nOM: TO: 

E N FOR THE CllANGE(S): 
.' BIRED { } PROBATION COMPLETED 
{ APPOINT ( } EV ALlJAnON ON FJLE 
{ } PROMOTION { ) LENGTH OP SERVICE INCREASE 
f } TRANSPER { } MEDICAL TERMINADON 
{ } DEMOTE { } RETIRDIJtNT 
( ) LA YOJI'F { } RESIGNATION 
{ } DISCHARGE { , MElUTINCREASE /?pL/ 

00=2 '* ~2¥i&'7J I'~C 4';;e? &p' Jt&4eert. f -

DATE! 

---,-.. ---.-... ~-------.----... -., .... ----.... ---' .. ~.---._ ..... __ ._ .. _ .. _-_._ ....•. -._. __ ._---_._._-_._---_._----------_._--
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,..----------------------------_. __ ._---

Oglala Sioux (lakota) Housing 

NOTICE OF PERSONNEL ACTION 
Employee: ~~) ~ 4/0 Effective Date: $" k /; ~ 
Employee Number: 1 009 t.t9 Department: 7?;~ On <;).e , 
Distrlct:.~ ~ Dillislon: _____ _ Account Number: _ ___ _ 

CHECK APPUCA8LE BOXES: From: To: 

{ } Department ----------- ---------------
{ }Job Title 

{ } Part TIme 

{ } Rate 

{ } Temporary 

{ } Full TIme 

{ } Probation ----.--------1 
{ } Permanent - -----------------------------

Reason for the change(s); 

{ } Hired 
{ } Evaluation on file 
{ } Transfer 

~ }Retirement 
If'I. Discharge 

commentsJ A.uu.. 

{ } Probation Completed 
{ } Length of service increase 
{ } Medical Termination ' 
{ } layoff 
{ } Merit increase 

-Supervisor: ~ 'C,.d ---

('.lUre.APpI"ab'., ~ 
Concur: PP-<-- ~- ~ 
CC: Employee 

Finance 
Personnel File 

' --------

{ }Appoint 
{ } Promotion 
{ } Demote 
{ } ReSignation 
{ }Other 

Date: _ .?.::............- /i._'t--!-r I--..,;C,::....-.. __ 

Date: _~_ .... _/._:6_~_, _c:::J_;c __ ---l 

""",21,2010-Ha . 

-_ ... _-,----- ----_ .. / 
--- ..... _._------_.-... _-_. __ ._--,-,,---_. __ ., .. - -_ .. -._-,--_ .. -._-_ .. _-----._.--,.-.. ,-----" .. __ .. _--,,_ . ...... .... . -.... _-_ ... _-
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Oglala Sioux Housing 

NOTICE OF PERSONNEL ACTION 
Employee: ~~) ~ AL~ Effective Date: ~ k /;~ 
Employee Number: 1 009 \}9 Department: .7?;~ bn Q.e . 
Distrlct:k MA Division: _____ _ 

CHECK APPUCA8LE BOXES: From: 

{ } Department 
~--'--------.-. . - ----
{ }JobTitle 

j } Part Time 

{ } Rate 

{ } Temporary 

{ } Probation 

{ } Full TIme 

{ } Permanent _ _ _ _______ _ 

Reason for the change(s): 

{ } Hired 
{ } Evaluation on file 
{ } Transfer 

t}Retirement 
If'I. Discharge 

Comments: 1 J 
J /u...y".. 

CC: Employee 
Finance 
Personnel File 

{ } Probation Completed 
{ } length of service Increase 
{ } Medical Termination 
{ } layoff 
{ } Merit increase 

Account Number:'--_ __ _ 

To: 

{ }Appoint 
{ } Promotion 
{ } Demote 
{ } Resignation 
{ } Other 

Date: ---!!!~~/~/=~:.,t.)~'/-=b=-___ I 

Date: _~_""_l.._:'6_~. _0=._' _--I 

"-., ...... -----
Junell,1010-H~ .. 

. ------ ... --.--------~ 



 

 

 

 

 

 

 

 

 

G 
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Oglala Sioux 'fribe 

Department of Enrollment 
P.o. Box 2010 

Pine Ridge, South Dakota 57770-2070 
Phone 605/867-1321 • FAX 605/867-2901 

October 17, 2002 

I Ilereby certify that fHOlI.l.S lJJIE IiArl'ERS .is listed on tile Pine lbidqe Indian 

Reser\'ati<)jl'~;;;:Q~lIS 1ed!l"oX, esta.bliS1led l!ll)8 (revised lS:'6), en IIttib:<u rtlCorQ 01 

this agency, as beinq 7/32 deqr:ee OGlJJA 5IOOX IIiDIAIi blood, ;:ith r<.l1 nulber (J 

28412 il/Id W~ born June 12, 1957. 
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Oglala Sioux Tribe 
POBDX2070 
Pine Ridge, SO Sn70 

Certificate of Tribal Enrollment 

Name: Benjamin William Plenty Arrows, Jr. 

Date of Birth: 0110811983 Enrollment Status: Enrolled 

Resolution Number: Enrollment Number: 1J-03793ii 

Resolution Dale: 

Ethnic AtfillatIOnIBlOOd Quentum 

Tota! Quantum This Tribe: 11&1128 

Authorizing Signature 

Page 1 

Friday, December 09. 2011 
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f" 

Oglala Sioux Tribe 

Department of Enrollment 
BoxH 

Pine Ridge. South Dakota 57770-2070 
Phone 605/867-1321 

llarcb 21, 2001 

I hereby certify tll&t I!RAIIDaI CB.UlLE$ SlWlGWO is listed on tile Pille Ii. 
IndiaJI Reservation census l~, estabHsbed 1908 (revised 1956), an official 

record of this i9&JICY I as belnq 65/U8 d~ OGLALA 81001 I!DIAII blood, with 

roll nlllber U303(:2 and was born Septabar ll, 1986. 

", " 

~~~ ••• , __ ... _ ... ~,_ •• _____ .. ___ •••• • • _.......... . . _ _ . ' .... . . . . ' •••••• , ........ _. __ ••• __ ._._ •••• _ .................. _ 00 ......... _ •• •• _ . ... . , ••• ••••••• __ •• ___ • _ _ • • ••• _ •• , ____ • __ ._ - .- ___ ~. ___ • _ _ • ____ •• _ • • ' ,, __ ._ • •• • ___ •• __ .~_._ •• _._ .. ______ •• _ __ _ 
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',t:o. 

Ogl.~!a s;')!.,x 'rriL,~: ;~";; ·:i,·,. 
Ph.", R:tige qeserv<!'.lo" 

',.123/1973 

P.O. IIOX 122 

POr.CUPINE 

SO 57711 

31132 

();.. i" :,.-(;.". 
...-.1.--. 

St8~e of.oath Dakota 
State' Electrical Commission 

has issved AE 10428 

By; ISSUANCE 

To: ROBIN TUTTLE 
200 .... 70;0.; "' , J __ ~. 28.118 ' 

ElfectiYe Olb .• \, .... !,~pllation. Pale 
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OMS CoiIlmt.1G7HfOQ 
Ilocpllallo. Dolt: lmMOS<I 

VERIFICATION OF INDIAN PREFERENCE FOR EMPLOYMENT 
IN THE BUREAU OF INOlAN JlI'FAIRS AIIID INDIAN HEALTH 8l!IlVIC Ii 

COol .... _~ __ •• ~jQ ...... _ ... and_ .. Io""_ .... ro..F_l 

Calegoty A • MEM8EftS OF FEDERAll Y·RECOBNIZI!O INPlAN TRIBES. BANDS OR C01dMlJNfT1Ii8 

leoltlt!.ollllo ..... r._n"".I.1<tnIlon ... OIfIdot ... ,."':"h1,o_orl1loo,tall SIOIIII Trlba • (0"...,"'" 
_.r.. n..:r'Ib •. ..,e..U"'l ..... _ .. I>olIo~or.dmlo'._lIIIODoT.ilIh_n.iibOJo~ . f_.I.8W. ,. US.c. 1001. 

Nimcl'Mb 
'----- _ . __ ._----_._-_._----------- ---------_ . .. 
,.------------------------_._----_._----, 

CaloSOlY B • DESCENDANTS OF MEMBERS OF fl:DERALLY·ReCOGNIZeD INDIAN TRIBES, BANOS OR 
COIllMUIIITIES WHO WER£ RE81OtNO ON NlY IKDIAN RESERVA.TION ON JUNE 1, ,eM 
I c.ttIfy that th. p_on named bolDll/ ha. oatabIlslIed to Iny nUafolotlDn III.e holahct la a dnC"~lIt of an 
.... rolled membM- of tile 11111. lIamtd below and that 11.lshct "'as living on 10 1"U1an I'OHIVII\on 011 .IUTIII 01. 1934. 
Tho .ppllC ..... •• f,,,,lly IItnwry .. outlined on 1110 .n.ched f.mllY hillory ellen. 

'f'~ .. I"INr=.m;:;.~---------.... - .... .. _--_._-----"'----

'ffii"mlLn or Liid.tttil ~.June it. 1m "'--'iilfili';;;;o' JiiieiiIO, 11ll6iirAllllIillQ,,:.· ... 
,... ...... """"'.,.-1000I1I. __ 110 ....... ., 

----..a"'IA .... OI""IId"'JOr--·- .. · .. --- bOlO 

--·· ·· .... · .. -.. -··-..n"'u"'.---- ----p,gency 
- --_. __ .... _. --_ .... _ ...... -....... _---------------

c't.gory .c .' PERSONS-WHO POSSESS AT LE;ST ONE·HAlF DE.GREE 'NDIA;~i.OoD~.veO FROm] 
TRIBES INDIGENOUS TO ~E UNITED STATU: 
1....., .... II ...... f_.".~_eonlo.upporttllt~.OIo!d_.dalmlo ..... -IIl-r--~.J~fo<llbo_ !lie 
JP!lIftom"llInIIffltnlyb •• anod GIl"" .1IIcMd1~ ~""'" _t .""allcla! te ....... 

'i'iill1r .... -- ........ - - .. -- .- ... ---.• -.------- OiiilOi tiIrffi 0111'"01 mood .116 TII&i diilvillOil 

------- ---_ .. - .... --_ .... 
a 0ft1cIaI ~ of Tm.1 AII11aIl1Kl .. Blood Dogroo 

o SIllS Of Academic Rsc:ognllOft of ltldIgonuus SlaWS 

""W\olllil.r oo
--,.--, .--~ I, 

Iii. AiiiiiWJ --------_. __ . 
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III 
rMt 

Oglala Sioux Tribe 
PO lk»c 2070 
Pine RIdge, SO 51770 

Certificate of Indian Blood 

Name; 

Dale of Birth; 

Resolution Number. 

Resolution Date: 

Tota! Quantum All Tribes: -r 

EnroRment Status: . -.. , ~ . '.' ' 
Enmllment Number: 

AuthorIZing Sl9mrture 

Page 1 

Wedl1esdey, Octo/)« 04, 2017 

. __ ._-_._---_.-.-.-..• -._--_._ .. _-._- ... -_. __ ...... "" ............ __ ... _-_ ..... __ ._ .... _ ........ _ ... ....... .. .. .. ....... ...... _ ... _---_ .. _ .. _ ......... . _ .......... - .... __ .... __ .... _ ..... ............... __ ... _._------
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( 

c. 

ror. Ill. - 44 32 
an. JlIly 1981 

~o¥i.ion.l Cle.r_nce IIOb·0G4C 
(lxptr •• Dece.ber )1, 1983) 

United States Department of the Interior 

\YJUnc.,no~ Of I:-<DIA..~ PUFt:RESCE fOR E)IPLOnrC\T 

44 BIAM 302 
ILLUST!lATION 1 
PACE 1 OF 6 PAG 

IS al.'IlE.-I.t or r.-;DI.'~ .vHIR.$ A~D I~Dl"S H£. ... UH S£R,"CE O~L\" 

Clltellory 
B 

T~ ~ ~ for I .... ,..._. "" ..... "' _ 
_ alkOU . .....- _ .., ... c ........ lot ...... ra4 """"a 
_,...N'-171.~,",,~~ 

MDo(BERS Of fEDEMll Y JtECOG~lZED INDIAN nuSES. BA:-;DS OR 
COM~U~. 

This is II) cr:nify Ihal die pcTSOn IIAI1\Cd belo...- is II member of !he lfib.- indicaJ~d: 

Richard \layne Hill 

TIlle 

7-29-88 

05-16--61 11/32 Oglala Sioux IU-22452 
TnbaJ Aifil~n 

7-29--88 
Dale 

Pine Ridge Agency. Pine Ridge, SD 57770 
A,CllCy ~ame 

DE5C£.'o/D ... ~TS OF ME:.t8E~ OF FEOEIlALL,( RECOG:'\lZED INDIAN TRISES. 8A~DS OR 
COMMUNrTlES WHO WERE 5tESIOt'OG ON ANY INDIA." RESERv."nO~ ON JUNE I. 19>;. 

This is 10 ccnif) 111.\1 Ih~ pencil cwned bela .. h&s nubliWd to m~ ~!r~l."lion thai he is a ck$Ccnd~nr or 0Ul 
CDIOllcd tDember ofth~ lrille namccl bclo .. and It\:u he .. as livin, on :on lndiOlO ~rv:ujon en JUJle I. 1 'i-'~. 
n", ~Ij,;:anl', (atnily It.iuory is .ClU11iDCd Oft the ma<:~ rAmil~· "UIOry ·.:han: 

A_ 

C4 B1AH ~e1eaae 82, 11/2/82 

o-of 
Bintl 

Re3efYaJion of ~ide1\l:c 
011 June I. 1934 

Tri~ R.tc:orc1 of Affili:uion 

BfA RqrrewnL:uivc 

Tide 

_._. ---' .. -- .---- --_.' ---- -. ,. 

.. ___ ___ ... _ ....•.•.•.• __ .~._._,M._ .. _._. __ ..-.-.. -... ----.. -.-.. -- .~---.-- ---.. ---- _._-----_ .... _----------- ... _- .-.-... '--

.-
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5-417A utJtrEn STAn,S 
DEI'A.l!.'l.'MENr OF' THE INTERIOR 

!'INE RIDer. INDIAN AGENCY 
PINE RIDCR, sOIrrn IlAKOTA 57710 

ON ",'lIE prNI~ lUnGE 1N'!HAIl UY.;;ERVAnON cr:NSlIS I.F.DGER, IlSTf\III.U;ftgU 19(18 {Tl!v!lled 1956). 

AN OJ'FIUAt. H~:CORlJ OF THiS "GY.NCY. AS fn:!t/(; 117/128 

~~ii'~~tQ! 
~';.'~ T.:I..i:: •• t.'!'~ 

11 ... 11.1t(oo !I'-"Io 

~.~:.£~!?}~~~~~~:~fto~::~;~~~~:~~;: ~~.( 
-.~ 

4i-.·:p..-.JII.JI: .. J<; ...... _ .. ~4~ ..... 

. )"./t':;....u ..... z;-~ -.-.".~~.~ffa',,';:i';':; 

.~",,-.~ -,~..k..""...,= 

/"') . 

.. (:{<A·,\tfRi)iof.H'r~~'~E~·~·~'::;;· 

-, ____ ··_·~,~· __ ·_·_· ___ • __ ••. _·_~ •.••• M ,_.' ..•. _._ •• "_ •.•.• "_ .. H.~.~.~.,~,_' __ • _______ .. _. __ .. _ ...• __ ._._. __ .~.- ... ___ .M ... ~~ ___ .~,_ .. , .... __ _ 
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Program Guidance 20 1.4-12 fllr additional information). In accordance with 2 CFR § 200.110, tile 
procurement standards aTe contained in 2 CFR. § § 200.318 - 200.326. lliBO recipients may 
continue to comply with 24 CFR Part 85.36 for oncadditiona! fiscal year frum the impLementation 
of 2 CFR 200. If the recipient chooses to use tbeprevious procuremeotstandards for anad4itiQnal 
fiscal year before adopting the procurement standards in 2 CFR §§ 200.318·200.326, it must · 
document its decision in its internal procurement policy. 

As a recipient of mBG funds under NAHASDA the OSLH assumes the administrative 
requirements at 24 CFR Pan 1000. As referenced in the grnnt agreement. an environmental review 
reC01'dis required in accordance wilh 24 Cf'R § § 1000.18 - 1000.24. Funds, includin~ leveraged 
resources, may not be obligated or used for any activities requiring a rclea.~e of funds by HUD until 
sucb release is issued in writing. 

in addition, please ensure your registration in the System for Award Management (SA.\II) is 
current. Only entities with active registrations in SAM may access HUD funds. 

NPONAP looks forward to working with the OSLH to achieve the goals and objectives set 
forth in its IHP.Fof.techniCal assistance in the successfillimplementation of the grant, please 
contact Maria Danz, Grants Management SpecIalist. at (303) 839-2687 or by c-rnail at 
maria.e.danz@hud,gQv. 

Sincerely. 

~ 
Melissa West 
Acting Administrator 

Enclosures 

,~ .. -.-, .... --... --.-.............. -.--.. -.---.... -.. "' ...... ~-----........ , .... ,,~.---......... . 

2 
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A,tmcbntent A to I1OO-52734-B 

Additional hlfonnationRequired.by 2 CFR §200.210 

As of December 26,2014, all new grant agreements between HUD and Indian Housing Block 
Grant (IHBG) recipients ate required to include the terms establishedin2CFR § 200.210. The 
niBG Funding Agreement has not yet been updated to include alI of the required tellllS; 
therefore. this attachment contains the additional grant requirements. Your FY20 16 mEG 
Award is also subject 10 the following terms, 

Federal Award Project De.'i1:ription: the IHBG program. is a fonnula grant that provides a 
range of affordable housing activities on Indian l'eservatioriS and Indian areas. Eligible activities 
include housing development, assistance to housing developed under thelndian Housing 
Program, housing services to eligible families and individuals, crime prevention .and safety, and 
HUD~approved model activities that provide creative approaches to solving affordable housing 
problems. 

Recipient's DUNS Number: 118805303 

Period ofPerfOl'm811ce St.'lrt: Date Recipient Signs Grant Agreement 

End Da~: September 15,2025 

CFDA Number Clnd Name: 14.867 - Indian Housing Block Ot'ant 

Indirect Cost Rate: In accol"dance witb2 CFR § 200.414, the Oglala Sioux lakOlli Housing 
(OSLH) is subject to the indirect cost rate negotiated with its cognizant agency,. as dermed ill 2 
CPR §200.19. If OSLH ha.'inever received a negotiated indirect cost rate, OSLHcan elect to 

charge 1I.de minimus rate of 10% ofmodiftedtotal ditectcosts (as defined in 2 CPR § 200,68). 
whiCh mAybe used indefinitely. 
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F!Jnding Approval/Agreement U.S. tlepllrtment of Housing 
and Urban Development 

Native American HousIng Assistance and Salf·Detennination 
Act of 1996 (Public law 104·330) 

Oitlce of Native American FrogralIS 

Title I -lndial1 Housing Block Grant 
Title VI· Federal Guarantees For FlrJl;lncing Tribal Housing Activities 

I Dt~ II: 118805303 

1. Namo cI P.eoIp!enl •• R~.n1" S.aiglt'Tax l""nlHlca1lon No. 

Oolala Sioux (Lakota) Housing Authority 
2. Reclplen($ Conl'ie:o "lid"," 
POBox603 . . 
Pine Ridge, SO 57710-0603 

460275106 

5. ProglllmIGlantNumt;er 

55-IH-46'13400 

2:3. ~~'App<eved ,-. 

,S12.~ ..... S:r.45,----,.. 

~Aprcemenl bc~n the Depa:tmcnt'of HQusing and Urban Devruoplllcnt(HUD) and the above Bamcl Recipient islT!l<de prusuam tQctle 
authority of the Nati..., ~merican Housing ;\'~sistance and Self·Oetenninalion.Aet of 1996 (NAH~'"DA) {25 U.S.C. 4101 ei seq.}. The Recipient's 
submissions (oc NAHASDA assistance. the NAHASDA statute (irs now in effetl and as lTIlIy be amended by Congress). the Jrul) !egUIAlitlns at 14 
erR f>act 1000 (as IIQW in effect 1l1d as mBl' be I\JiI1!llded (1'011\ tlme (0. lime). ami Ihfs Funding Approval. incJudint :J.IIy specilll conditions.C¢lU!ilUlt 
the Agreement. Subj!lt~ 10 Ihe pJ:ovisions of :lJis GI1Il11 Aireement, HUD wJ1l lnake Ille tbndlna. assistallot spect1i!!d here available to the Recipient 
upon execuuOI\ of the Arre~men( by die p111ies; 'The fndlan Tribe has 8gI'Ced 10 assllme all of he responsibilities fof envlrolU\1dll~1 ",\/lew. decision 
making. and actlOllS as ;pedtied an~ requll'ed in regulatlollJ issued by lhe Secrewy consistettt with and ;nmuant IO'SeeUon 105 of N"AHASDA. (If 
!lIe Indian Tribe did not ag,ee to a:<,~Q1e these responsibilities. these responsibilities nre.retained by HUD). The R..:ipie:lt fun\1er ackn~led!!"s its 
resi>Ql1sibility for adt.ercnce lotbe Aareement by_entities It) which It make~ fundin8 assistance henrunder available. 
u.s, Department o.f Housing and Urban Development Recipient 

.Nam<I Naon, 
Melissa West Palllj'OIl Claud 

Tlfle . Y ~ ID.'&~mIf'II:dljl'rl) Tille i 0Il5{·.'4t1!!'.. 'IA 
Acting Administrator f)~ / ':l." I.'::IcP /, CEO ---L4 flG'J l¥ 

-2=-4:-.-$p= ..... ..,·-~---;!~.-. -"'-·"''''e .. '''''c'''",''''. :-:HIJD=R"t¢=_~(j"'SW!a~~ ... ~"",~f..!T~~:J.'f. (,-~I::-:-OI'I~.-:-l -------r·I"'Il....,.....",=u:::flt::-t"!.=tll'd"'iI.n'==HOI4~~ . 
(cheok ,""",lcab16 !)Ox) (,"""delII'm? 1 0I071:1C15 I.[]., Orig. Funding april. •. FundG ~"IIIV.d · -;fl/ 

.J9!..th.if Stdpil!!At $12 -024 S45 •. 0 Nol app/icabje fib. 0 ... Flocip .... Ncriliod : b. G Amendment O. FUnQr Now 1!8Ir.g 'lJ.r n (m;rJddo'yml) 12/:l0l2015 Ars;>........s $7.024.545 
'.w See attachment(s) c. Ame""'''AnINumb.. c. Ha,..".IiiiiiI",,* 

a.:.O •• eOlSta,u"Ptc>gramvaar 2 C"""",,lod(,unillllSb) ff. 

(mmrdcJJyml 01/0112016 .,II? 

I . ITN. _Uon .. 101>00 complollld o"IV II. trIbally CKlgMIO" HousinG 1f~lr\y (TDHE) I, II ....... p .. nt., lhe loon g • .,.nl •• but '.1\01 tho (HIlG ... iphl.t) 
I f a. Name II. Add'." 01 TOllE 

La," (luarante& Acoep(ance Provllllons for Trlbanr Dcslgltated Houslnll Ent!lles (l1)HE) 
The TribaDy Designated H<lu$lng Enllty hereby accepts the Grant Agreement executed by th\1 Department of Housjng and Urban Do-ielopment (liU 0) on 
tha above dale witll r8Si1ectlo lila above progmm 9111nt number(s) as Recipient c\esignatBdlo recsille loan guarantes asslslanca.a·oo agrees 10 comply 
With the 19ImS and coodItlons of the Agreement. app;icablo regulatlons •. and O'.her f&qulrements of HUO nt1N or t.ereaner In effect. pcutaining to the 
assi!1tat1c8 prov'.dAd to ~. 

1 tb. Autllotluc! F.epI .. enlau.r. Name 

11116 

Not Aoplicable 

-----.-.~----- ... --.... -~~--' . ..... _ .. _---" .. --.-.~, -. ...;---, ..... -.... -..... ------............. ~ .. -----., ......... ---~~---- .. -.-.----..• 

form KUD0-5a73~·B (121&&) 
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AUacbment A to HUD·S2734·B 

Additional hlformation Required by 2 CFR § 200.210 

As of December 26,2014. all new grant agreements between HUD and lndian Housing Block 
Grant (IHBG) recipients are required to include the terms established in 2 CFR § 200,210. The 
IHBG Funding Agreement has not yet been updated to include all of the reqllired terms; 
therefore. thisallachmen!·contains the additional grant requirements. YOllr FY20i6 IHBG 
Award is also subject to the following tenns. 

Federal Award ProJect Description: The IHBGprogram is a fOl'ttlUla grant that provides a 
range of affOrdable housing activities on Indian reservations and Indian areas. Eligible activities 
include housing development, assistance to housing developed under the Indian Housing 
Program, housing services to eligible families and individtlllls, crime prevention and safety, and 
HUD-approved model accivities that provide creative approaches co solving affordable hOl1sillg 
problems. 

Recipient's DUNS Number: 11 &805303 

Period of Perl'ormance Start: Date Re<:ipient Signs Grant Agreement 

End Date! September 15.202..'> 

CFDA Number and Name: 14.867 - Indian HI)using Block Grant 

Indirect Cost Rate: In accordance with 2 CFR § 200.414. the Oglala Sioux Lakota Housing 
(OSLH) is subject to the indirect cost rate negotiated with its cognizanr agency, as defined in 2 
CPR § 200.19. If OSLH has never received a negotiab:d indirect cost rate, OSUI can elect to 
chw'ge a de minimus rate of 10% of modified total direct costs (as defined in 2 CFR § 200.68), 
which may be used iodefinicely. 

J000005



Funding Approval/Agreement U.S. Department 01 Housing 
and Urba" Development 

. Native American HOllsing Assistance and Seft-Determination 
Actoi 19~6{Public Law 104~30) 

OHice of NativeAmeric'.an programs 

Title! -Indian Housing Block Granl 

POBox 603 
Pine Ridge, SO 57770"()603 5S·JH·46-13400 

IHeG 
S12,Qg4.545 

I .•• n 

This Gta.~t A .... ~.""'nt bet\\-..:n the (HL'D) lite abol'~ n2.ned Recipient is lllI!de pers'JOUlt 10 .h~, 
3c!horilY Ofth~ N3tiv~ Americm Housing Self-Deterrr.ination Act df J995 {NAHASDAj (25 U.S.C. 4101 ei seq.). !be Recipie.H·s 
SUbmissions for NAliASDA 4.~i~lance. the statute (~ now in dfecl and as m~y ~ "mr.nded by COIl@reu).lhe HllD rctulru.ions ~( 14 
CPR Part 1000 {c.s nOlv in effect ;md AS lRay b. ,sr.,,"~edfrum dme to IJIl1\!). ~Tld :nIl Funding Approval. (ncludini: a.~l' sllCCi1ll eooditior.s. roostitut= 
tbe Al!1'eell1elll. S~bjer., to 11.<: ,1'Till'islons oi thia Gl'l1nt ASI·ee~wlli. Ht;T> willinilke Ille 1\1I1dma tlUi~lance spedfi~ hel'(!, 3."aiiablelOlhe I!.cclpi~nl 
upc,n .!X!!C'-Irion of the Agl'eement by the ,,:"1iO$, "Ie h,di,n Tlibe 1111$ a~d 10 ft$ilume all of he l'Csponsibilides for t.wil'Ollmenl31 review. decision 
making. and 3cliom as specified and n.quired ill regulations issued by[h~ Secretary consiStent with and punruant to Section 105 of NAHASDA. lff 
tlt~lndian Tribe did DOl agr.:eto 3SSUl11Clhe.w, responsibililies. mes.: responsibiliries ore retail1ed' by HUIJ). n,e'RecipieQt furth<!r admowled~ i!s 
"~'Ptmsibilliv tor adhel'eoce, to the.' men! by cilliti~~ In whic!tlnnsi.:es fundin~ 3$siSClnC< her~!lnder uV3i1~bl,!. 
U.S. Oepartment of Housing and Urban Dilvelopment Recipient 

11110 

Acting Administrator 
24, 5p<>ctd~ltiot1. 

~dleck: a=;:5c~~ wx) 

.,[J Not appt;cabl<t 

u.Ls1 See artactrnenl(S! 

I!b. Oau. Rooi;>i ... , Nolified 
(.""'.""yyyvl 12f.l0l2015 

fille 

CEO 
'<r.tckqo"j .,n Odg. !'undlr>g apnil. 

b, G Am2flC!mel1! 

O. Am.ndmw-.t f\l'JtnOSt 
2 

Loan Guar;uitet A.cceptanc" Provl,.laim lorTnblllly Designated Hou.iog Entities (TOHE) 

.ent) 

The T nbelly Dssignated Hous;1n; Entity he"'bV accapls :be GranI'~JP&ement er.sclr08<f try tile Departmenl d HOusing ane Uf1J!\n'Development (HUD) 0:; 
the abc'~ !l"le wilh r~sp8ct to the above p<cgrem gran! number(s} as Redplent designated to :ecelve\oan g=rantee a.~sls!!IDC •• arod ~grees :0 comply 
\\11th ihe lenns and ~ondlllol18 ollhs Agre;,r!la~l applicable regolatkms, Md "1I1~r mquilllments of hUD noVi or 1\omalto,in affect, partainlnll III tile 
asalSlar.c;& proYi<lad to il. ' 

t • b. AIllhortzod Rtl',,,,eo,,,ulvd Nat.'lo 

'nu.o 

Not Appllcab!$ 

v.rillr.lpy------

term HUD-52734·a (12Jl1S) 
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Attacbment A to HUD·52734·B 

Additional InlormalionRequired by2 eFR § 200.210 

As of December 26 •. 2014, all new gr.lnt agreements between HUD and Indian Housing Block 
Grant (lliBG)recipientsare required to include the tenus established in 2 eFR § 200.210. The 
IHBG Funding Agreemenl has 110t yet beenupdatedto include all of the required terms; 
therefore, this attachmenc 'co.ntains the additional grant requjrements. Y Qur FY2016 IHBG 
Awar.d is lL/SQ. subject to. the following terms. 

Federal Award Project Description: The fHBG program is a formula grant that provides a 
range of affordable housing activities on Indian reservations and Indian areas. Eligible activities 
include housing developm.ent, assistance to housing developed under the Indian Housing 
Program. housing services to. eligible families and individuals, crime.prevelltion and safety. and 
HVD"approved model activities thaI provide creative approllches to solving affOrdable housing 
proble1l1~. 

Redplent's DUNS Number: 118805303 

Pel'lod of P~rformllnce Start: Date Recipient Signs Grant Agreemeot 

End Date: September ] 5, 2025 

CFDA Number and Nante: 14.867 - Indian Housing Block Gra.nt 

Indired Cost Rate: In .accordance ~rjth 2 CPR § 200.414. th(: Oglala Sioux. Lakota Housing 
(OSU!) is subject to the indirect cost rale negotiated with its cognizant agency, as defined in 2 
CFR § 200.19. If OSLH has ncvc\, received a negotiated indirect cost rate, OSLH can elect to 
charge 11 de minimus rute of 10% of modified total direct COSts (as defined in2 CPR § 200.68), 
widen may be used indefinitely. 

. .....•...• -... ----.•...••.......... - ........... _-_ •... _ -----
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Funding Approval/Agreement 
Native American Housing Assistance and Self-Determination 
Act of 19"J6 (Public Law 104-330) 

U.S. Departmentaf Housing 
and Urban Development 
Olliee of Native American Programs 

ntle I • Indian Housing Block Grant 
Title VI • Federal Guarantees For Firl!lncing Tribal Housing Activities 

I DONsit-; 118805303 

_Oglala Sioux (Lakota) Housing_Authority 460275106 

2. Rocip;'nl'. Comple'" Add""", 
PO Box 603 . 

5.. Pmgmrll/Gnln! Number 

Pine Ridge, SO 57nO·0803 55-IH-46·13400 

TIU" V1lJJan 
Gualarne:e 

"fhj. Gram: AgreclII<'nt bet_the Department of Housillgand Uroan Development (HUD) andlbe above ,ta,!led RccipicQt is made p~antlO Ibe 
authwity ()f the Nadvc Amcri~n Housing Assistance and Self-Determioaiion 'Act of 1996 (NAHASDA) (25 U.S,C. 4101 etseqJ, The Recipient'! 
$IIbmiS$ionsfor NAHASDA 4ssjstaace, the NAHASDAitaClltc .{as IIOW ill ~ffec1 atld llSmay be ~mendcd by Conl!fCS'). 1be llUD l'Cgulotionsal 24-
CFR Put 1000 (as now in effeclllnd as may be 4m<lnded.l'tom lirnclO lillie), and this Fuodlnl Approval. inclll<l!Qg any specIal condItions. constllll~ 
.the Agrurocnt. SUbject to LIlc pl1)visfons o( llIis Grant AgrccJ)lent, MUD will make Ihe IUnding assislance ~fied he/e avallable to lite Rtcipienl 
upon execution of the Agreement t>y Ukl parties, Th~ Indian Tribe has agreed 1.0 aasumaall of he responsibilities tor elIvironmenllll review. decision 
m~k;llg. IllId actlona as s~cd and n:quircd in regulaUons Issued by tbe See!l!lary consistenlwith andjru~uant 10 SCClion 105 of NAHASDA. (If 
d", Indilln Tribe did not ~ to assume these responsibilities. th= teSponslblllrics.are ,etained by BUD). The Recipientfurtber acknowledges its 
res ibililV fur udhcrence to the A, reemenL b entities to which it make:! fuodin assisttl1u;e bc.reooder available. . 
U.S. DepaJlment of Housing an Urban Development Recipient 

24, SoecIIlI Ctlndii.ns 
(cihad< applicable bexl 

.,0 Not epp/ic:abI .. 

c.W See anachmen1(s) 

Sb, Oalo r;eciplenl Notitled 
(i-nmtddtyyyy) 1213012015 --------1 ec. Oa:e cI SIan of P«Jgtl", Year 
(mmiCICI\'WY) 01;0:12016 

N.",.. 
PlS(jll;opCloud 
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nn$ 
SIgruI1tlI1I 

·0018 (mmld!!Iwyyl 

Not Applicable 

HUD Accounting Usa Only (Cl\ow.aU delH asmmlddfYyyy) 

.-EErnrTItmDru iTIt [j (ill] 
TtI.lIlIetic.Codo Enlllred by 

-_ ...... , ·······························--·-r·· ... --_ .... _ ......... - ... _ •..... -

I~] 

foil'll HUD-S2734-8 (1219&) 

J000008



J000009



TABLE OF CONTENTS 

SECTION PAGE NUMBER 

Note: The page numbers in the Table of Contents can update automatically as the IHP, or APR is 

completed. To update the page numbers. fight-click anywhere in the table, select ·Update Field" 

and select 'update page numbers only: 3 

SECTION I: COVER PAGE 4 

SECTION 2: HOUSING NEEDS 6 

SECTION 3: PROGRAM DESCRIPTIONS 9 

(NAHASOA § 1102(b)(2)(A»). (233(a)], [23~{c)l. [404{b», 24CFR §'1 000. 512{b)(2) and (3)1) 9 

IHP: PLANNED PROGRAM YEAR ACTIVITIES (NAHASOA § 102.(b){2)(A)} 10 

APR: REPORTING ON PROGRAM YEAR PROGRESS (NAHASDA §404(b)} 11 

SECTION 4: MAINTAINING 1937 A<.. .. T UN1TS, mrMOLlTlON, AND DISPOSmON 20 

SECTION 6: OTHER StJBMISSION ITELvIS 24 

SECTION 7: INDIAN HOUSING PLAi'-i CERTIFICA nON OF COMPLIANCE 26 

SECTION 8: IHl> TRIBAL CERTIFICA nON 28 

SEcnON 9: TRIBAL WAGE RA l'E CERTIFICATION 29 

SECTION lO: SELF-MONITORING 30 

Yes 0 No 0 Not Appncable 0 

SECTION 1 I: lNSI'E(;'TIONS 

SECTION !2: AUDITS 

(24 CFR §§ 1000.544 and 54S) 

30 

31 

32 

32 

This section is used to indicate whether an Office of Management and Budget Circular A-133 audit 

is required, based on a fe'/lew of your financial recorOs. 

SECTION 13; PUBUC A V AI LAB J llTY 33 

P,gge 2 foml HlJO.S2737 (04I0112013) 

_. __ .. ______ ... ...... , .. ~ ...... . ~ __ ~._. __ ... ~._ .. ..-_ ..... __ . ___ ... _ ..... ,. . .. " .... _.,_ .... _ ............ __ h_ ... .. 

J000010



SECTION 14: JOBS SUPPORTED BY NAHASDA 

SECTION IS: IHP WAIVER REQUES'tS 

SECTION J6: IHt> AMENDMENTS 

AP~ REPORTING ON PROGRAM YEAR PROGRESS (NAHASDA § 404(b» 

34 

35 

36 

36 

Note: The page numbers in the Table of Contents can update automaticaHy as the IHP or APR is 
completed. To update the page numbers, right-cllck anywhere in the table, select ·Update Field" 
and select "update page numbers only." 

Page 3 term HUD-52737 (04IC112013) 

J000011



I 
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I 

SECTiON 1: COVER PAGE 

(1) Grant Number. S5U:I~13..oo 

(2) Recipient Program Year:~J6 

(3) Federal Fia<:aI Year.l.Ol' 

(4) t&'!lniUaI Plan (Complete this. Section then proceed to Section 2) 

(5) 0 Amended ptan (Complete this Section, Secllon B If applicable, and Sectlon 16) 

.($) O. ~~JI ~Olm.MceRepo" (Complete item ... 27-30 an.d.prOceed to.SediQrl 3) 

(7)0 Tribe 

(a)t8] TDHE 

(9) Harne of Recipient 0,la12 Slou."1 (l.JJkota) HOlUlo, 

('10) Contact Pel'$on: Doyle 'Pipe 09 Bud 

r-----.. ---- ._-
(11) Telephone Numbor with Area Code: (j05-367-S161 

' -
(12lMailing Address: .. SIlAIlRC C~Dter Drive 

. 

I (13J City: Pin Ridge (1-4) State: SD 
! (15) ZIp Code: 57776-4603 
I 
I 

(16) Fax Numbrtrwith "'rea Cede (if avallabht): 600-361·1095 

(17) email Ad'drH3 (If available): doyle.poh@.wh.0'1 

(18) If TOHe,Liat rribesBelow: ~llIl. SloU:< T1ibe 
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,------------------_ ..•.. _-. __ ._ .... " 
'----______ ,_~. ___ . __ . _____ .J 

I 

(191 Taxidentificat/Qn Number: 4 .... 0275106 

(20) DUNS Number. 11 8805303 

(21) CCRISAM Expiration Date: ,06108/2.016 

-
{22} IHBIl Fiscal Year Formula Amount: SlU2330~ 

"'7"-'-' ___ ---" ... ___ ._ .. _, .. _~ __ ••• 

(23) Harne of Authorized ' IHP Submitter: Mc.P,u.llron Cloud 

(24) TiUfI 01 Authorized IHP Submitter. CiJiefExccutivc Offiter 
.. 

(25) Signature of Authorized IHP Submitter: V?~ ~ ~ 
(26) IHP Submission Date: /0-7- (b 

(27) Na~ of Aut"orl2&(! APR Submitter: 

{28} Title 01 A.uthorized APR Submitter: 

------
(2S) Signature of Authori:zGdAPR Submitter: 

-
(30) APR Submission Date: 

Certification: The information contained in this document Is accurate and reflad$ the activities act1.ledty planned or 
accomplished during the pros ram year. Activities planned and accomplished are ~ligible under applicable statutes and 
regulations. 

Warning: If you knowingly me~e a false statement on this form. you may be subject to civil or criminal penalties under 
Section 1 001 of Title 18 of the. UnitedStatas Code. In addition, any person who knowingly and materially viQlates any 
required disclosure of Information, InCluding intentional dlsclo8ure,.is $ubiec!to a civil money penalty not to exceed 
$10.000 10t each violaliQn_ 

ONE YEAR PLAN & ANNUAL PERFORMANCE REPORT 

SEC1WN 2: HOUSIN G NfEDS 
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(NAHASOA § 102(b)(2)(8») 

(1) Type of Need: Check the appropriate box(es) below to describe the estimated types of housing needs and the 
need toro!her aSSistance ror Iow-income Indianfammes (columnS) and aU Indian families (column C) inside and 
outside the jurisdictIon. . . . . 

(Al 
Chei;:k All Tltat ~pply 

(8) (C) 

Type of Need Low"'ncome indIan All Indian FamHies 
Families 

(1) OvermJWded Househdda ICI rt33 

(2) RlIfllers Who WISh 10 Become Ownen; ~ Q:SJ 

(3) Substan4i\fd Unl\S Needing Rehabftnatlon ~ Q!,j 

(4) 
Home~sHoUSl~ds ~ ~-

(5) HouBllltoids Need1ngAffordable Renial Units [;1SJ ~ 

(6) CoIege Student HQIlsmg ~ I:8l 

(7) Dt&abled Households Needing Aooe$lbiHty ~ f81 

: (5) Units N~ EnI!f9Y e~ Upgrades C><;I ~ 

(9) JnfrastructlJI& 10 Support Housing ~ ICI 

(10) OIher (specif1 below) U 0 
1..--_" •• ,._--. 

(2) Oth er Needs. (Describe the ·Other" nceds below. Note: this text is optfonal for aD needs except ·Other. '/: 

,.------- '-------------------- --------, 
(3) PI4nnotd PI'QQMlm Ben/ltltll •. (Describe below how your plannlJd programs and activities will addrsss the 

needs off6w IncomefsmHIS8 identified above. Also describe how.ycurplanned programs wfII addl'8SS 
the vancus types of housing a~isiall(;;e neads. NAHASDA § 102{bJ(2)(a»): 

Page 6 form HUQ.5273l' (04I01i2013} 
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OS(L)ll1016 rHP Will add,.. oven:r(jwd~ househollb by compIeIiD& COOStl'1l<:dOIl 01 .. "5 !lew low !'tilt lI1lits1l'Jclt 
oar Tltlo VI gllaranteed IliaD nd otllerfltluls.We wiD abo work OD maiatailliDl:our 1153 low rent ullit,osand 
rebbbinlat kMt 120 lew rent 11mb to dcal with mold labllthmomund basemeats u~iDg our JCDBG 14 J:1'llll' 
ud ltarilal: our tcn8G IS &""nt. We will "olldDOt pro'l'idiag nDoV8IioIl . .forlaandkal'ped onits.Wc will eduGSte 
work on energy efficie\lcy for neW ronstMldion and low "Itt uuUs .. We wID codabonre :tritll .thoogtala Siollll: 
Tribe 00 iufrastnlctllre lndlldio~ ,.'oter, wtsCe'Water. tr:lsl1 and Ilome sites. We will PUn\!6 fIIndiDg for homeless 
usistallce Dnd $UPP<u1i:n hoaslng tor nteramr . od disabled foUowlng up with our work OIL the 'Low m«lme 
Rou5iag Tax Credits. 

(4) Ge09raphiQOiostributiolJ. (Descrlbe beloW how the assistance will be diStributed throughout the 
geographic area and how /his geographic distribution is consistent with the needs of low income. 
femflles. NAHASDA § ·1 02(b)(2)(S)(I): OS(L)H proylda ll5.oriSf!\bell over ilia eati!'e ~468 $qlUl!'e mile FIDe 
R1dga IDdlab Rc.'Iervation. We have 1910w !'ellt bOWling clustcr"l aJld_1tered homo! 1)Wllershillsthro.,ghoat 
tltt 9 Di!ltrids at: tlIc Re:!Jervaliaa. We have maiatell8ao:e departments ill cadi ofthe , major towu (olle in 
IOIIch District). 
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SE(1'10N 3: PROGRAM DESCR1PTlONS 
(NAtlp'-SDA § [102(b)(2)(A»). [233(a}], ~3;5(C}}, {404:(b)].24 CFR§1000.51,2(b)(2) 
arid(~m . 

Planning and Repor(ing on Program. Year Activities 

Por the I'HP. the purpose of this section is· to describe each program that will be operating duritlgtbc 12-
month program year. Each program must include the eligible a~tI'Vity; its planned outputs, intended 
outcome, who will be assisted, and types and levels of assistance. Each of the eligible activities hao; a 
specific. measurable output. The first column in the table below lists all eligible activities. the second 
column identifies the output measuce for each eligible activity, and the third column identifies when to 
cOtlsider an output as completed for ellch eligible activity. Copy and paste text boxes 1.1 through 1.10 as 
often as needed so that all ' of your planned programs are included. 

F ortfte A~R,.~e .. p"~ ri~~$ection is to.des!:Tibe yo.(ir llcCqmpI;Shm~~ a~tuat outpuis;·.acl,Ua1 
outeom~~·ii1l1:agY:~$;forai:I1lYs. 

Elil!ible Activities May Include (citations below reference sections in NAR"-SOA) 

£llglble Acllvlf.y output OutputCompielfon 
Meas\lTe 

(i) Modem!zatlon of Il137 Act Housing 
i20~1)1 Units AII'Mlrk IlOmpreted and un~ pasS1!d final inspection 

(2) ~ralion of 1937 Act Housing [202(1)] Units Number of Ul1its in inventory at Program Year End 
(P'ft1 

(3) Acquisition of Renti Housing [202(2)] Uofts When reciJ:ien1 talces blle 10 the onit 

(4) CmWudIon ·of Rental Housing [202(2)1 Units AU worX compleled and IInit passed final inspection 

(5) ReI1abilllation of Rental Houslng [202(2)] UnHs Allwork completnd il!1d unit passed final Inspection 

(6) hqulsiHon of Land for Renlal Housing Acres When recipient talIe!i tiUe to the land DevBtpment 1202(211 
(7) Development III Emergency Shelters 

Households Number of housellolds seNed at any one lIme, based 
i202{2ll on cagacity of.the She~er 
(8) OlnVension of Other SIruc\U~ to Units All 'HOck eomple\ed and unit passed l10al inspection Allonfable HouSing 1202(2)J 
(9) C110r Renlat Housing Oevelopment 
[202(2)1 Units AJ 'Il<lfk compfe~ed and unit pmedlinal inspedJon 

(1 0) ~cquisition of LlIld for Homebuyer Unit 
h:res When recipienttakes litIelo the land DeveIoanentf202l211 

(11) New ConstructltJn otHomebuyer Units 
i202t211 Unlts All work completed and unit passed fillal In&pecaon 

(12) AI;qui$~ioll of HO!I1ebuyer Units [202(2)) Units When recipient takes .. til !he unit 

i13) DOI'IIlPaymentlClosing Cos! Assistance 
[202j211 Units When binding commitment ggned 

(14) lendlng SUbsidIes for Hornebuye(S 
(Loan] [202(211 Unil$ WIlen hindtng commitment sigr'.ed 

(15) Other HomeilUyef Assisla/l(;SAcojvilies 
Units When binding ;;ommitment signed j202f1l] 

(16) Rilhabilitation AssiBtanca to Existing Units A11lW1lt COOlp!eIEd and unit passed final Inspection HotneC'Nl1el'S 1202(2]l 

(17) Tooant Based Rental Asslstanca [202(3)1 · Households Cvvnteach househQld oneepef year 
(lal O!lIerHausmg SeMce(202(J)1 Households Cvont each househofd once per ye81 

Page 8 fann 1'100-52737 (04/0t/2013) 
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- -
(19) HouSing Manllge!l1ent Ser.ices [202(4)1 Houaehokts Counleach hMehold onc;eper year 

(2O) Oper3t!on and Maintanance of Units Nliffiber of !Jrils In invenlOry at PYE NAHASOA-Assisled Units f202{411 

(21) Crime. Prevention and Safety i2D2(5)] Oollan; DeBars spent (report In Uses of Funding Table ooly) 

(2.2) MadeJ ActivWes 1202(S}] Dollars Ool!ars spent (report In Uses~' Fundillg Table only} 

(23) Sc!f-Oetermillation Program 1231-2351 

AcqulsRion Units '/v 'hen recipient takes .tllle to the un~ 

Construdion Unlls All worj( completed and unit passod BnaUnsp~ction 

RehabWiIltion Un~!I AI wart COOIpIeled and unit passed lInai inspedlott 

In1ras:ructunt Dollars 00II0n spent {report in Uses 01 fundlllg Table only} 

(24) Infi'aslrucMe to SUpport Housir.g 

~~@}------ Oollars Dellal$ spent (mport In Uees of Funli'lI1g TQble only) 

(25) Reserve I\ccoImts [202(9)) NlA N1A 

Outcome May Inelude: 

I (1 ) Reduc;e over-crowdlng 
._-

{1' Create ne-AI affordable rental units 
(2).Asslst renter.; to become homeowners 8) Assist affordable housinQfor coUesestudents 
(31 lmDrQve Qualit'{ of substandard units 9) Provide accessibility for disabled/elder!y persons __ 
(41lmprova Q\Jallty of existing Infrastructure 10) Imp/ave energy efficiency 
(5) AddresS homelessne&i 11) Reduction in crime rallons 
{6} Assist atl'ordab~ housing for lew InCome {12.) Other - must provide descrtptlon In bOlles 1..4 
households . _(!l:I.~l...!!!ld 1.5 

JHP: PLANNED PROGRAM YEAR ACTIVITIeS (NAHASDA § 102(b)(2}(A)} 
For each planned activity, complete all the non~shaded sections below. It is recommended that for each program 
name you assign a unique id.,ntifler to help distinguish individual programs. This unique number can be any number 
of your choosi1g. but It should be.slmple Bnd dear so that you and HUO call track tasks and results under the p!:ogram 
and collect appropriate file dccume:ntation tied to this program. . . 

Onewaylo number your programs is chronologically. For example, you could number your programs 2011-1. 
2011-2,2.011·3 etc. 

• Or, you may wish to number the programs bB8ed on lype. For example rental 1, rental 2, homebuyer 1, 
homel:luyer 2 etc. This type of numbering sY$tBm might be appropriate i'f you have meny programs that last over 
several years. 

Finalty, you may wish to use an OIJtline style of numbering. For example. aU programs under :!Qur first efigibll'! 
actilJity 'Nould start with the number 1 and !hen be consecutively numbered as 1.1, 1.2. 1.3 etc. TIle programs 
und~r the second eligible activit>, would be numbered as2. t, 2.2., 2.3 ete. 

APR: REPORTING ON PROGRAM YElAR PROGRESS (NAHASOA § 4Q4(b» 

._-----------------_._ .. _-_._ ... _ .. _ .. _-_._--_._-_. _ .. - _._---_. -.----_.---_ .. _--- ---
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CoI'(lpleta the ~ section of text below to describe your completed program tasks· and actual restjlls. Qaiy mpgn 
on ar;tMtiu ~~ dt.!ring 111& 12-mcntlt ptogl1lm year. Flnaiiclaldata should be presented using the 1IaI'I18 basis 
ctaccounting lIS the Schil(M~' of E~lidit\ir" of Federal Awards (SEFA) in the annual OMS Circular .... 133 audit. 
For unit aCCOfllJ'lishmenbi. only COI,Int units when !he unit was tompletedand oa;upied during1he year. For 
households. only count the household if Jl received the assistance during the previous 12-month program year. 

---~~-.. ---------
1.1 Program Namll8nd UniqUe Identifier: 1.16 Main(aill and Oporah! .1 !)37 Att H<)\Istng Stock 

1.2 PrQgram Description (This sho/JId be lfIe deSClfption of the pfanned program.): 

I OS(L}Hwill operale and mainwnits 1937 Housing Act rental andhomoownernbip units inacllOI'dance with HUD requirements 
and adopted policies/procedures. This will include 1.) The perfonnance of routine and non-routine maintenance; 2) Unit I inspe.::tions; J.) Groundund Iileilities operations and maintenancc; 4.) teasing management functions for tenants and homeblIYer.I 
sudJlIS _iring list mat1l1!.oemcllt, liClcctiOlls, evictions, couns.c:linll and traitling.~ooveyances, and managingCohc:n Home f'or 
elderly ~d disabled; 5") Program 0VtlrS1&hc: 6.) Finaucial management1rent collection; 7.) IU$IIl'8llce '»verlIge; atld S.) Rc00r4$ 

i malnrenDnce. 

i 
1.3 Eligible Activity Number (Select one activt"ty from the EUgible Activity list. Do rwt combine homeowm:rship and 
renial housing in one actiVity, so that when housing units are reported in the APR fhey are correctly identified as . 
homeownership or renrol.): (2) Ot>er-Ilion of 1931 Act Housirm r:Wlin! . 

1 ,4 Intended Outcome Number (Select one outcome from the OUtcome list Each program can have only one 
oulCQms. If more than one outcome applies, creets a separate program for each outcome.): (6) Assist aifordabl~ 
housing fur low in~ome housc:bolds 

Deactlbe Oth"rll'ltlUlded Outcome (Only if you saf8cted 'Olfler' above.): I 
1.5 Act"al OutcOlne Number (fn the APR identify /he actual 0t.Jtr:0me from tha Outcome Jist.): (~ Asdst ~ffMd2bk 
how,;ngfor 10" income bOllsebolds. 

Oescribft Other Actual OUtcome (Only if you sefected "Other" above.): 

1.6 Who Will Be Assl$bid (Describe the types of households that will be assisted under the progrum. Please note: 
assistance macfe allailable to famifies whose incomes fa/I within 80 /tJ 100 percent of the median should be included as 
a seollfllle Droaram within this section. I: Native AmcDE!~l!ll}s!,rnc housdlOl~ • .!l!' the Pll).!!"~.!J!£ fndi..!!!..~,*",atl~ ___ 

1.1 Types and l.&vel of Aasistance (Describe the lypes and the level of assistance thet wfll be provided to each 
hO/Jsehofd. as applicable.): Inspect at least 600 low teat Wlib for maintenallce planning. Provide emergency, pieventive and 
routine maintenance to 1153 1937 Aa low rent units. Assist with proced= for application, recertification and rc:ntallevcls for 
low income housing. Work: with 1181937 Act mutual belp Wlits on payme.'lt and.conveyance procedures. 

___ .. _4_' __ ... ________ 
t.$ APR; ~ibe theaccom ishmenls for the AM In !t:" 12'·month rllm ear. In accordance with 24 CPR. , ( . pf .. pmgy. 

\1000. 'j12(bj(3), provide.,n analysis and fI.~planationQf ;;asl O'fsttuns or high (m.~ costs.): 

i 

I 
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1.9: Planned and Actual. Outputs for 12·Month PTogramYear 
-

Planned Planned Number Planned APR: Aetual APR:Aetual APR: .ActUal 
Number of of Householde Number of Numborof Number of Number of 
IJnib to be To Be Sef\led In Acres ToSe Unlbs Househotd$ Acres 
Completed In Year Under this Purchased in Completed in Served In Purchased in 
Year Under this Program YearUndertnis Program Year Program Year Program Year 
t:mram Program 

1376 

1.10: APR: If th~ progrQlll is behind schedule,explain why. (24 CFR § 1000.512(b}C2») 

NOTE: Remember to complete all the text boxes In Section 3 for eachlHSG-funded 
program. If you are completIng an electronic vershm of this form. you may copy and paste 
text boxes 1.1 through 1.10 as needed to describe each of your programs. If you are 
completing this form in hard cOPY. you may photocopy Section 3 as needec:l to describe 
each of your programs. . 

r------- ----------------.... "-.. ----,, .. ----------.. ----
1.1 Program Name and Unique identifier: GOIlI2·16 Modernization of 1937 Actllouslug 

1.2 Program Oescrlption (This shorJ/d be the descripticn of tile planned program.): 

OS(L)H will prollide modernlzadon oflow rent unit!; (und~,. $30.000 a. unil;11 one yesr): wid continue to build ramps alIi! renovate 
!ow rent units iI.$ nceded to meet the /teeds ofllatldicapped tenants. We will oontitwtc Ib"lhc ICDBCi 14 Grant IQ cOIIrinue mold 
rcmcdiatioo and prevention for balhroolllS, basements and kitchens (PIOVide$lS9,OOO match l/t 2016). 

f-----------.-.... --~ ... ------------------ -------I 
1.3 Eligible Activity Number (Select one activity from tile Eligible Activity lill!. Do not combine lIomeownel'Ship and 
rental housing in one actlvlty, so that when housing unit:; 8119 rsporled In. /he APR they are CO/'1'ectly ident/fl(fd .$ 
homeownershio orl19nt8l. ): . (1) Mode'::1l:!!':t~B!!!tI~onC!.:0!!!f_..!19!::3~7.!:A~ct~a~II~'U~~ilI'!!I~I!"-. J:1.!2~02(:!.1!J.1)I1_ _ ___________ --l 

1.4 Intended Outcome Number (Select one outcome ftt>m the Outcome list Each program can haveon/y one 
outcome. If more than one olJlcomeappfies. creals a separate program for each outcome.): (3) Improve quality of 
sub5landard unia 

DssQribeOtherlot,",dttd OutcOtnot (Only if you selected ·Other" above.): 

1.S Actual o~ttonte Number Un the APR. idenriiy the aoltJa/oll!come from the Outcome list.): (J) Ill'lprQ"e qUlIlity of 
substAndard ~nlt1. 

L-_. ___ ._ .. ____ . __ ~ ________ __________ _ 
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r-OeGcribe Other Actual Outcome (0nIY-H:Yiiu's8tected ~Other" above.): 

-
1.6 Who Wltl Be Assisted (Describe the types of households that will be assisted under the progl3m. Please note: 
assislancs made avsllable to fammes whose incomes fa/l Within 80 to 100 percent o(thlt median should be jncluded as 
B ~ progmffl within this section.): Native Americanlllw Income hou.'IIlbolds on the Pine Ridge Indian Reservation. 

1.1 Types and level.of Ass/stance (Descnbe the types and the/evel of,assistane& that will be provided to each 
household. as_applicable.): RehSbilitare bathrooms, kitchc:ru;, ,and basements in at least 120 units under lCOBG 14. 

1.8 APR: (De$Cribe Iheacx;ornpfishments (Qr/he APR in the 12-monih ptQgr8m year. In accordance With 24 CFR § 
1(JOO.51:2(b)(3J. provide an ana/jtsts Bnd explanation of CO$l ovemJtI$ 01' high unit c6sts.): 

'---._--

1.9: Planned ~nd Actual Outputs for 12-M<lntl\Ptogram Year 
--

Planned Planned Number Planned APR: Actual APR;Actu~1 APR: Actual 
Number of of HQuseholds Number of t>lumber'Of Nombard Number of 
Unitlfl<: be To Be ,Served In ACr9sTo ae Uult\t HOWsebolds A~res 
Comoleted 1n Year Under 1his Pun:hased in COmpietedln Served in. P1Jn;1lsseiiI in 
Year' Under this Program Year Under this Program 'fear Program Year Program Year 
Program PP.!l..ram 

137 

1.10: APR: Ifllte program is behind schedule, eXplain why. (24 CFR § 1 000. 512{b)(2)) 

1.-_" _ _ _ _________________ , _ ____ _ 

.---_._-' 
l.lProgram Name ODd \)Diq,,~ ldetttifier. Goal 3-t6 HOlUin& ~elf)p",ent 

I.::! :Program 'DeseripllOll (This shl)uld ba lilt! descTJiJlion 0/ rh~ pltJnnt!d progt'(//tI.j: 
Comoiele can$lr11ction p( 13 Rur:tllnnovaticn low r!:nl anils. Close Tide "1 uarantccd loan and be in construction of llCWuni15: 
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1.3 EUgiblt Adh'lty NUlllber (Sele.:r~11B. QCti'l'iry,frum the ElllJlblq Ae/NiI,y liat): 
(4) ConSltllction ofRcn1IIH!o\ISUlg(202(2) ) 

t.4 lutendlid Outcome Numb~ .. (&/qCI OIlS outcOlmtftvin tltd Outcome list}: 
(I) .Rcduc.:: ovet-crowdillq 

1.5 Actual OIl!cQm~Number {III lire .4P/l id~lIliI:Il~actI/QJ'JIII~ome lrolr//~ OIIICQlr/e li31'): 
el) Qedll<:f! o~row41I\t. 

1.6 Who WUI Be Assisted (Desc,ibe tire IJ>P4S of 1",llSt!lwlds that wll/ fie 4ssisted u/Ukr the program. Pletue note: OSli4umce 
matieallCl10hie 10 families whose incomes fall within 80 to 100 percent of the median .shorlld be included as a separate 
prJKt"am .... ilhin this ~ef:tlon.): Nnlive Amc:rican low income households livinQ: on 1he Pine RidRc IndIan Reservation. 

t.7 Types and Level or A.ul31allc~ (Descrihe the l)ipet ~md Ihe level 0/ t1S$i$la/lct /hat will be p1"()lIltitd to each household, as 
oppllcobl •. )1 COlllph:te construction of20 TItle VI low-rent units. 

I.S APR: Describe Ihe arcomplishmenlsjo" lhe APR itt lite 11-mamh prcgrom year. 

-- --1,9 Planned and Ac:fUal Oulpllis for J2..Monta J>r~ram Ye,r 

PYalllled NUlllber 01 Units to be Planned Number of AI'R~ Act\l~d Number dt" APR: Act ... MiltNr 01 
Completed In Ye1Ir Und~r.tflb nOQscltoldli To Be Served UIIII:! Completed In RoUsenoldsSern\! ill 

l't'Ognlll hl Yw Under Ibb tro&l'lIm YCftr ~mYeaf: 
'Pr(lgr:am 

20 
I 
I 

1.lProgulIl Nome Ilnd Unique Identifier: 0..014.14 OperaUon aad Maintenance ofNAHASDA A$SIsted Unit!! 

-.-
1.lProtTam llw.:riptiOIl (This mould be tht descrlpli.", ,,!I!l1fplannedprtJgrum.): 

OS(L)H wia ot:ernie and maintlirl its NAH.o\SDA Aasisred rental (33) aM ho_ownershiJ'l (63) uniTS in accordanco with troD 
rcquiremenis arid adopu:d policies/procedures. This will include 1.) The pcrfunnanec OfroUUlle and non-rQUtinc maintenllrl\lC; 2) 
Unit inspections: 3.) Grounds and facilities operations and maint.."lUlnce; 4.) Leasing management functions for tenants and 
homebuyers such as.waitingli5t management. selections. CvicUOl15, counsclina \IIld~ining.l:o"yeyl1J1ces, and managingCoIien 
Home foreldl:rly and dlsabled; S) Progr.un oversight, 6.) '!"IIliU1clal rtlanagemem1rent collection; 7.) Insunutce~(')veraQC; and 3.) 
Reoords llULinCerurnGll. 

--
I.3F.IIg1bk Acilvity Number (Select one acli-lilyJrom /Jre Eligible A..:tllltzy list.): 
(20) ()oaulion and Maintenance afNAl:!ASDA·As.~istc:l UnilS (202(4)) 

l.4Tntllnded Outcome Numb~r (S~I(!CI one outcame from dill Outcome If¥l.): 

(1) itedulle Qver-<:(owdillL 

l.3Ac:tlh.1 Outcome "flllll·ber (in Ik. ~l'R'!cknl!.i5' lite ~'('III.:Jl.)"t,·",..,e from tl/eOutc()fJJ~ u."I./: 

fll Redllc~ o,rrcrowdin2. 
.-~-~ ..... --~ 

"'Whll Wilt 1lt A:l:sbt~d. {Dt/scl'ihd rhe /ypes qfhoU4tholrutlull will b~ alsiShlduI!d4l' tift pl'ogram. Ple~(I !late: a:.rlJliVlCIt made 
available to /t:mIiIltl whose III1:omes/all wl'thln8fJ In I no pt l"Ctnl a/lhe median should b# included (:11 .~ ~ progl"lll"ll wfthin 
Ihls saclion. I: Native American low il1l:omchous<:holds livi;t~ on tho!; Pine R1dt:e Indian Reserv\ltion. 

P~ge 13 
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I. 71'ypts:lUld Level ~)r A$IIistaDCQ (Descl'llu t"~ types Wfd the lewd of l13a~<tan&f lIrat 'AlilJ Mp"(JVltkd 10 each 
hOll8elJufcJ. QJ appllcabl~,): U!~pect at least S410w rent unjlll for maintenan~e planning. Provide emcrgenc.'Y. prevcn!ive 
8I1e1 rouone maintenance to /03 (45 1937 ClllT)'over. 18 Rum! Jnnovatioo FIInd. 4S Title VI) NAHASDA assisted low 
rent l1nit~, Assist \vi1h pro<:e:dures for application., recertification and rental Jevels fur low iocQItIC housing. Worl< with 
63 (45 Ellsworth.. IS ARRA) NAHASDA assisted komcowncrnllip unilS on payment and con1lC)'ance procedures, 

~------~----------~--------~--~~~~----~--~~--~~---.------
,.8APR: Dlscrlbe t~ accompli,hmerrt,s!or thlt APR Irs 11l~ /2-month prograllt }/ltV', 

PlaDued Number of Units to b" I Plallaed Nllmb¢r of APR: Ar.IlI~1 Numbc/' of APR: Ad'IIaI Nomber of 
Completed la Year UDder Ibis H,msehlltds. To ReServed UlI1ts Com.,it!€ed In Housdaolda Served' ill 

Progl'Sm In Year Under tbu ProC .. :ont Year Progl'llmYur 
, Pro:ram 

171 I .w"_ 
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(1) Main. talnrng 1937 Act Units (NAHASDA§ 10. 2(ti)(2)(A)(v») (De. scribe specificaJly.how YOU. will maintain and 
operate your 1937 Ad housing units in orikr to ensure thst these IJnitswm remain viable.): 

OS(L)Et wlUproYkfe aeccs.,.ryl1Ul.llltOll.n~ to cllstillr;rtlllalalllts.toensl1rt IOlllttOt'1II viability. ParticiPIlIlts.1n Ibe 
laomeowlI6r.sfllp progl"3l11stiU OIl. oullst oleum,;t AJsisted S«4Itk will be expt!cled til be 1.11 compllllllee wltla tiaelr 
purdlllse agnemeat 1Il1daectp! ~ponsibility for maUitlaliltng cheir uidts. OS(L)lhrilt tolltinue t(I !cek fUllds to do 
needed rehab and modemi2:lllilin to 1937 Act low rent tluits. ltnd to assist homeowners to obtlliD ruou~ fOl' repaJrs. 
Demolition alld DisptlStlon: We do not plllll 011 demolishi .. , any didts. We 40 pia" 011 conveying home ownership aRia 

(2) Oemolltlon and Olsposition (NAHASOA § 102(b)(2)(A)(lv)(l-lIl), 24 CF~ 1000.134) (Descnbe any P/anneq 
domo/ilion or sale of 1937 Act or NAHASDA-assist$d housing units. If Iho redp/ent is planning on demolflfon or 
dispositiOn of 1937 Act or NAHASDA-assisted housing units, be certain to include /h9 timetable for any planned 
demolition or disposition and any other informelioll that is required by HUD with respect to the demOlition or 
disposition.): 
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SECTION 5: UUDGJJ'fS 
(11 SQurcesot F«nding (NAHASDA § 102(b)(2)(C)(i) and 404 (b» (Complete the n~-4Mded portions of til~e charlbfJ/~ to dfJ$CrWe your estimated or 
sntlcipated souJ'Ctts of lUI/ding for the 12-month ptT)gram year. AIIR.~.i $i1~(l;fFlinlilhtt·;.. N_ •• r;~i'flf. sli"illltl poi1!DM.ri(f/Je dttnt 
b*'{)w.~~orl.""~!lr~/.fUf!ds·Nice(II~,OfiIYI'9»oitO,.fjjiJ#~'ctuMIY~~eifiirbd~a:l#iiii't~etmiitt:(WQUietiJj;idliJg~mJtinfKff 
dul'ing '~·11·month prQgrtlm YfffU" J 

Notes: 
a. For the IHP, fiR in columns A B. C. D, aod E (non-shaded columns). Fat th, APR, fill In columns F. Go. HI I, J, and K (shaded columns). 
b. Total of Column 0 should match the IOtai of Column N from tha Uses Table Goths following page. 
c. T()tal ofCQtumn 'I;houfd mlllt~tI tla Tolalef Column Qfrom tlti .U ... Tab: .. ·.:M1 the·fo.ltowlng paga. 
d. ForthalHP, d~ctlbe any estimated leverage in Una :3 below. For the APR, dssCribll·ac!u8lI.witfagein Line 4 bolow (APR}. 
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(2) Uses ot Funding (NAHASDA § 102(b)(2)(C)(Ii» (Note rhQf Ih6 budget.8houlcl n~ ~xcf1f1d /he lota/ funds on hand (Column C) and insert as many rows <1$ 
needed to illc/llde aJI tire programs idenlilied in Section 3. Aclil8t~eiililtfi~'lit ~!.\~R.;$Kt1gn;~J~;rtu~ 12-irJl!rittl "pitJgr.am ¥'HIt.} 

IHP APR 

PItOOIWI NAME 

~"' 
ILl (M) IN) (01 (PI 

Prior.nd c:unenl Total an otf\ar Totallund$ to ~ ·Totll' IM8G {only! ToQIalIOIMrtund,· 
(lie 10 program namaslo ytarlHBG (OIIly) IlInda111 bt UPGllded ~I U· fundux~1111! expemted ill 12-
Section 3 abolIe) identifier mild. to be rxptndGd In 12- monllipl'G9JU,l n:monlh program IIIDIItII program ,.ar 

txP4ndad In 12. IiloIIth PID!Ir;mJ yaar y~ar 

montll. program V"., IL+~ 
year 

M~hltdJllIDd Op.I'l1je 
1937 Act .fI'noaslDg 

1-/" 
··Mode....m.lio. "r 

7,l9100C, ·200 000 7491 009 

.. 931 Act HoII_ioK 
2-14 1.000.000 ~U OOO 2.:01001} 

Huq~ilJ' DevelulllllOlIl 
3·14 9700011 301100011 3970000 

Mlll.llWn all Op6rllte 
NAHMo'nA. Assisted 
U .. lrs 

4-14 637834 (I 637,83-t 

u 

_"".".i_~ l.214"66 195000 2.41,.,66 
LcI\l1Repayment ~ df,scrlbe -

II ''13.000 673000 In3and"~. 

_11JTAI. . . 12123,30' 5.600000 17113..309 

Nlltes: 
l'i. Total of Column t. cannot exceed the IHBG funds frOm Column C. Row 1 from the Source$ Table on the previous page. 
b. Total of Column M cannof exceed the total from Coltimn C, Rows 2·10 from the Sources Table on the previous page. 

(Q) 
1a111 'u/lIluxPlnded 
in 12ofW1l111 program 

yw 
(OtP) 

Ci. 'ro~1 of COllUM 0 c;annot.xceod tOUlII .. eG runds,..eolved In CO'Ultlft H. Row 1 from the SGU,catI Table on th/J previous page. 
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d. Total of Column P cannot e_d tnt_I of Column}t, Rewa 2-10 oftn. SOurce. Tabla 011 tha preywl/& pap. 
l>. !otatofColllmn Qallould equal totlllofColumn I oUIt!!! $ourcn Table on thepllIVlous page. 
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I 

(31 Estimated Sourcnor lhJ6lS of Funding (NAHASDA § 102(b)(2)(C»). (Provide any additionsl infomlstion 
about /he estimated soumi!sOTusss offuncfing.. including lelletage (/I any). You must provide the re/avsllt 
information fOr any plann$Q loan repaymerit listed "n the USflS T'abllJ onllle previolJs page. Thisp/anned loan 
repsymtmt osn be B#OCIatedwith nile VI or with private ortrlbal funding that Is used fOr an eligible actMty 
described in anlHP that has been determined to be In campl/sncli by HUD. The text must describe which 
specific 10801$ planned to be repaid Bnd /he NAHASDA;.ellgibis sclMty and program associated with III/s 
loan): Our IlIBG J'ormoilis Sl2.1~9 .... idt we usullylrtin April. It IIllglit be l_ballOld Otl iappmpritltioll 
butwe bUdgottfu run amoullt III lite IBP. We wm hll'lleSlOO,OOO of JCDDG 14 Categllry 1 Mold fundblg OQ band 
til rehab bllhl'®lll8t .&/lSCmea'ls .and kltcbell. and will complete tile work and c1~ Otls ollt III 2016. We collect 
abOllt $3,1100.000 /I Y<II\( In reatabad hOtOc owner paymlllllB .Dd we an budgeting $1,400,000 tllclllcl1l1g S166,667 
t()IIultch IC\)BGFYt4 hi ::014.S500,000 S2lS,OOO l:IIntingelt<!)'. aad $613,000 in 10110 paymenu(USDA 
Ad .. I.lltl':ldon Buildhll!: 05165,000; LIl~ree1t Rancb forland to build .fI'ord.bleh ..... sIJIIg$20,OOO and Title VI 
Interest 2nd tllen IOlllll'epaym"""'l. We moved qukkJy 1)11 Title VI and will h:lve 15 houses don by 12/15 aad will 
o:omp~te 20 m.Q1"8 io 2016 wilb the sa million. 

(4) APR (NAHASOA § 404(b») (Enter any additionallnfomlmion about till) ~sou!'C8$ 0 1' I.IS$$ of fUnding, 
including leverage (Ii any). Youmllst provJd& the re19vant Infomlation lot tiny octualloan repaymlHlt /i,tCJd in 
the USlJS Table on the previCus page. The text mU$/ desctibe which 106" wall repaid and the NAHASC>A~ 
eligibllH.ctMtyancJ program as,:roc;t'ated with th/slo8f1.): : 

~------------------~----------
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SECTiON 6: OTHER SUBl\f!SSION ITEMS 

(1) US4fu1 UfelAffordabiUty Perlodes) (NAHASDA § 205, 24 eFR § 1 000. 142) (Describe your plan or system for 
determlning/h" I1SefuJl"elaffordabil/~y period of the housing it B~i$ts wIth !HBG and/or ·TftJe VI funds must be 
provided in the IHP. A record of the current specific usefuilifelaffordability petiod for housing units assisted with 
IHBG and/or TiUe VI fiJnds (excfuding Mutu81 Help) must be meintsined in therecipienrs ffles end evsilablfl for 

nlview for the usefIJlllfe/e(fordability period.); 
Scloedllle fol' Low Rent LTnlts and Non·MUt!lql Help Home Ownership Ul1l1a Is as rollows: 
Vserll! life ror 1937 Act low-nut IIlIles Is 1& y~~rs: 
lHOO Fuads Invested 

Under SS,OOO 
55000 to SI5,OOO 
SlS,OOllo.$4G,OOO 

Ovcr $40,000 
New cOMtruCtiOIl or .l'.quL!ljjla ofDewty (oll.Structed howl!l1g 

'[he wretld life oflbe TV! 110"'_ mn be 31) ),e*l"lI. 

AlfordabUlty P~riod 
Ii mOD dis 
5 years 
10 years 
IS }'ellts 
3O,Y\!$l'$ 

(2) Model Housing and Over-income Activities (NAHASOA § 202 (6). 24 CFR § 1000;108) (If you wish to 
undertake a model housing ee1ivily cr wish to seNe non-low.JnCOme households (luring the 12-month program 
year, t/lose8ctMtl6l~ may be described hero, in tho program description sectton of the 1-Y6er plan, or as a 
separate mbmission.): 

NA 

L ____ _ ------_._._," ... _-_._------------' 

I 

(3) Tribal and Qtherlndlan Preference (NAHASDA§ 201 (b}(5). 24 CFR § 1000.120) 

If preference will be given to tribal members OT other Indian families, the preference poUcy must be described. This 
information may be provided h~ or in the program d~iption section of the 1-'1ear plan. 

Does the Tribe have a preference policy? Yes ~ No 0 

I""" ,."'.,~. """,. OS(L,. ,,""~ _a .~" m .... ~ ",", """'...., 7_. 

! -
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(4) Anticipated Planning and Administration Expenses (NAHASDA § 102(b)(2)(C)(iil, 24 CFR § 1000.236) 

00 you intend to exceed ,/GUr allowable s~(lding cap for Planning and Admlnistl1iltlon? Yes 0 No ~ 

[

f yeG. describe .. why the addi\lona( funds 13l'e ileeded for Planninga.nd Administration. For arec!pient administering 
funds from multiple grant benefICiaries with a mil( of grant.or expenditure amounts. tor.eacll beneficiary state the 
grant amount or expenditure amount, the cap percentage applied. and the actual dOllar amount of the cal). 

(5) Actual Planning and Admlnl$tration Expenses (NAHASDA § 102(b)(2)(C)(ii), 24 CflR § 1000.238) 

Old ,/ou exceed your spending cap for Planning end Administration? Yes 0 No 0 
If yes, did you reCeive HUD approval 10 e.'<t:eeO yoor spending cap on Planning and At:!mlilis1ratlon? Yes · 0 No 0 
If you did not receivaapproval for exceeaingyour tip$nd1ng~8R onplannln9 /Slid Mmlrrimtion qosts. c1eSCf'ibe'1t1~ 

, reason(s) for ell.Ceeding the cap; (See SectIOn 6, Line S of ~eG'u!dance kk in1otm~ on carry~ of unspent: 
. 'Planning and A~rnlnistretlon e:<pel'l$e$.) 

(S) EXp;ilnd~d Formula Area - Verfflcatlon of Substan~al Housing Services (24 CFR § 1000.302{3» 

I 

I 
i 

I 

If your Tribe has an expanded formUla ares, O.e., an area l11at wssjustifled based on housing seMCQS provided 
ralherl11an the Ustorareas dellned in 24 CFR §1000.302 Formula Area (1}). the Tribe mustdemcmstrate that it Is 
continuing to prouide substantial housing 5eNices to that expanded formula area . Does the Tribe have an expanded 
fomlula area? 

Yes 0 No .1:81 If no, proceed to Se¢tioo 7. 

If yes. list eactlseparate geographic area ltiat has been added 10 the Tribe's formula area and the dOCl.lmented 
number ofTribal members resid1ngthete. 

For eadl separate formula area expansion. lisfthe budgeted amount d IHBG and other funds to be provided to aU 
Amertcanlndian and Alaska N.ative (AlM) households and to only lho&e AlAN household!! with incomes eO% of 
median inccme or lower during the recipient's 12-rnonlh program year. 

Total ExpendittlrelS on Affordable Housing A.¢yltl~lJ 10r: •. -
1 All AlAN Households 

AlAN Households with Incomes 
$0% Of le:ssof Median I"«ome --.. -~~-

IHBG fundS: I 
Funds from othet SOCJr~: 

--\ ..... 
1 _.-_. 
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(7) A~ .I.f.:at'I~:~Yl!ls~ ii). U.It~·~, fot .. !*!p.!.iI~~ 1.o.!m,ula we~ ~xp'an~r.!l: 'j~ lIJe,~~~!, ~f.tt~J"'p~ ~,d 
olJji!i':~'f!iC~i;ii,1.~, ft.!t. .• IIAIAN'I1i':fu~!iokfs·:~nifr6r;ority AJAIi! hoU$e!iQlds·~ith.lni;:o!ii~s,~*'pf~~di~: Q:IcOme· or 
rOwet'dilrl"9·~·iildPl'i!rit.12~th:~.m y'~~1'.. 

TOI,IExpanditul'fls on Affordible HoueingA~lvltl&$ for: 

All AlAN Hou8flholds A~N HOU8ehulds '!¥fthlncornes 
80% or less of Uedlan Income 

lHBGfund.: 

Funds from otherSou'rcefJ: 

SECTiON 7: INDIAN ROUSING PLAN C£RTIFICATION OF COMPLIANCE 
(NAHASOA § 102{b)(2)(O» 

By signing the IHP. you certJl'j that you hav!.! all reqUired policies and pl'OCt\dures in plaes In order to operate any planned 
IHBG programs. 

(1) In accordancs with appllc:abfe staMes, the. recipient certifies that It will comply with Title II of the eMI Rights Act of 
1968 in carrying oullt1is Act. to the extent thahuch .tltle iiuppllc:able. and cther applicable federal stlMes. 

Yes 181 No 0 
(2) To be eUglble fOr m!nimum{uncfutg in 3~ordance wilt1 24 CFR 1000.328. the recipient receMng less lt1an · 

$200,000 under FCAS certifies ihat there are households within its jurisdic1lon at or below BO percent of median 
inc¢me. 

Yes 0 No 0 Not Applicable i2J 
(l) The following certifications will only apply where applicable based on program actfvlties. 

(a) The recipiel1t wiD malntain adequate insurance coverage for housing .units that are OWNId and operated or 
assisted with grant amcunts provided IInder NAHASOA, 'in compliance with such requirements as may be 
estabOshed by HUD. 

Yes rgJ No 0 NotAppficable 0 
(b) Policies:!,a In effect and are available for te'Ilew by HUD and the publlc governing the engibiRty. admission, 
and occupancy of families for housing assisted wlll1 grant amounts ~ovided under NAI-lASOA. 

Y 55 k8J No 0 Not ,4.pptieahle 0 

(e) ['Qlleles are in effect and are available fur (ev!ew by HUD and the public governing rents charged, Including 
the. methods by which 6uchrents Of hcmebu~er payments are determined, for housing asslste.d with grant 
amounts provided Ulider N)..HASDA 

Yes IZI No 0 Nvt Ap~!icabl~ 0 and 
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(d) Policies are in affect and ars available for revieW by HUO and the pubfic governing the management and 
maintenance of hOU$lng assisted with grallt amounts provided under NAHASOA. 

Yes ~ No 0 Not Applicable 0 
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SEt1ION Sl INP TRiBAl. CEit'fJFlCATION 
(NAHASOA § 102(0)) 

This certificatlon is used when a Tnoally Designated Housing .Entity (TOHE) prepares the IHP on behalf of a tribe.. This 
certification must be executed by the recognized tribal government covered under the IHP. 

(1) The recognized tribal government of the grant beneficiary certifies that 

(2) f.8l1! had an opportunity to review the IHP and has authorized the submission ot the IHP by the TOHE; or 

(3) 0 II has delegated to sucf1lDHE Ute authon1y to submit an IHP on behalf of the Tribe without prior revlew by 
ltte Tribe. 

(4) Tribe: OeiaL. Sillu Tribe 

(5) Authortted Official's Name and 
Mr. Jobll St~le, PrC!ident Title: 

(6) Authorited Official's Signature: L/~u/ -.SZcZ,~} -
(7) Date (MM/OO/YYYY): IV /~ .- 9 -I.$"-

Page 24 fcrm HUD-62131 (0410112013) 
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StltTIQN 9l TPJBA~, 'WAGE P.A'l'}'; CER}IFlCATlON 
(NAHASDA §§ 102(b)(2)(D)(vi) and 104(b» 

By signing ttle IHP; YOtJ certify w~elheryou will use t(ibally determined waGes, Davis-Bacon wages, or HIJO determined 
wages. Check only. ttle applicable boxbelQw. . . .. 

(1) [gI You will use triballY determined wage rales when required for IH!3G-.Q$Sisted eonslr\JCtion or maintenance 
activities. The Tribe has appropriate laws aM regulations In place in order for it to determine and alStibule 
prevailing wages. 

(2) 0 You will use Davis-Bacon or HUe detefTTllned wage ~ when required for IHBG-assisted construction or 
maintenance activities. 

(3) 0 You will use Davls-Saeon and/or HUD determined 'Nage rates when required for lHBG-assisted construction 
except for the .acllvllies described below; 

(4) List lheac1iviliesusing l/ibally determined wage rates: We ll:Ie TERO rste.~ for colltracts. 

Page. 25 

----~--.-.. -... -.-----. ........... . .. --.-.-.. -.............. -.. 

J000033



SEcnON :LO: SEU·.MOMTOmNG 
(NAHASDA §403(b), 24 CFR § 1000.502) 

(t) Do you have a procedure andfO!" policy fot ,elf-moniloring? 

Yes 0 No 0 
(2) Pursuant 10.24 CFR § 1000.502 (b) where the recipient Is a TOHE. did the TOHE provide perIOdic progress reports 

including !hit self..monitorihg report, Annual Petfonnance Report. and audit repOIt$ to the Tribe? 

Yes 0 No 0 Not Applicable 0 
(3) Did you conduct 5e1f'-monittlring. incliJding monitoring sub-recipients'? 

Yes 0 No D 

(4) Self..MonItoring Results. (Descrlbe the reSUlts of tfre monitoril!g IlclMtios. fnduding insper.;t;ons for this prpgmm 
.year.):. 

Page 26 (ann 14JD..S2137 (Cl4t'01i2013) 
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S}iCnON 1l: lNSPECTJONS 
(NAHASDA § 403(b)) 

(1} tll$peetfon of Unl~ {US9 the table below io rseem the results of recurring inspeetions of as$i$~ housing.} 

- Results of Inspections 
(A) (B) (e) (0) (6) (1:) 

Aetlvlty Total number Units in Units nl'ledlng Units Total 
of units standard rehabllltaUon needlng.to be nuniberof 

(Inventory} condition replscOtt -units 
InsPected 

1. 1937HOC.\slng.ActUnlts: 
B. Rentsl 
b. Holneo\lil1ership 
c. OIher 

1937 Act Su~oq.l 
2. NA.HASO"-A~isted 

Units: 
a. Rental 
b. Homeownership 
c. Renfel ~stance 
d. CXher I 

NAHASOA Subtotal 
.. 

-total 
Note: Total of column F should equallfle sum of columns C+D+E.. 

(2) Did you comply wiih your Inspection policy: Yes 0 No: 0 
r-:-=.----=-----,---:--- ----------------------- ------I t'l ...... ,~. 
, 

I 
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StCTH)'N 12: Atmrrs 
(24 CFR §§ 1000.544 and 548) 

This sectIon is ulled 10 indicalewhel:her an OffICe or Management and Budget Circular A-133 audit is requlred, baSed on 
II revlElw of your financial records. 

Did you expend SSOO,OOOor!llmt in tolal Federal swan:llldurlng lhe APRreporting period? 

Yes {8J No 0 
If Yes, an aud~ Is required to be submitted to the Federal Audit Clearinghouse and Y'\'lur Area Offlce of Native An:!Eirican 
Programs. ; 

If No, an audit is not required. 

Page 28 form KUtl-6%7:r7 (:l4IO'I(2013} 
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SEcnON 13: rUIlLH.: AVAIlABlUTY 
(NAHASDA § 4OB, 24 CFR § 1000.518) 

(1). Oidyou make Ulis APR available to Ule citizens in your jurisdleClon before it was tUbmitted to HUD 
(24 CFR § 1000.518)1 

Check one: Yes 0 No 0 

(2) It you are e TOHE. did you submit this APR to Ule Tn'be(s) (24 CFR § 1000.512)1 

Check one: Yes 0 No 0 NolApplicable 0 

F31 If you answered ·No· to qUeSIfO~ and/or #2. provide~" explanatJon as to why not and Indicate When you wm do 
so. 

,-------------------,-----_. 
(4) Summarize any c;omTi1enls received tromthe Trfbe(s) and/or the ciil:zens (NAHASDA § 404(d». 

Page 29 form Hl.JD..52131 (0410112C13l 
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SBC'I'WN 14: lOBS SUPPORTED crv U,AlJ.I\SDA 
(NAHASDA§404(b» 

Use the tablebelowtorer-..ord the mJmber·of jobs suppotted with IHaG funds each year. 

Indian Housing Block Grant AsSistance pHBG) 

(1) Number of Permanent Jobs Supported 

(2) Number o.f Temporary Jobs Supported 

(3) Narrallve (optional): 

--

, 

.---------------------------------------.------------------~ 

Page 30 rorm HIJO.62737 (04i0112013) 
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S.EC'flON is: JHP lYAiVER REQU ESTS 
(NAHASDA § 101(b)(2)} 

THIS SECTION IS ONLY REQUIRED IF THE RECIPIENT IS REQUESTING A WANER OF AN tHP 
SECTION ORA WAIVER OFTHEIHP SUBMISSION DUE DATE. A waiver is valid for a period not to 
exceed 90 days, Fill out the fonn belOW if you are requesting a waiver or one or more section$ of the IHP. NOTE: This is 
NOT a waiver or the IHBG program requirements but rather a request to. waive scme of the IHP submission items. 

'1) List below the sections of the lHP where yau are requesting a waiver and/or a waiver of the IHP due date. 
(Ust the mquested wsiL'er sections by lIame and section number): NA 

,----------------... _--------------------, 
(2) Describe the reasons that you are requesting this waiver (Describe completely why you 8re.unable to complete a 

partJwlar seClion of the IHP or could not submil the IHP by the required due date.): 

{3} Desct1be the actions you will !eke in order to ensure thaI you are able to submit a complete IHP in the future 
and/or $\Ibmit \he IHP by the required due date. (This section should completely describe the proced/Jra/, staffing 
or /tiChnjl;al corrections thet you WJ71 maka in order to submit a ccmplete IHP in the futpre ana.br submit the IHP 
by the required due date.): 

L-______________ • ____ .. ______________ --.J 

{4f~::pient I Og\nla Siuu:x (Lakota) Roostll:: 
.~-.. --.-~-- .............. 

(S) Authorized Offleiers Name and 
Title: }'qui Iron Cloud ._ .... -_P. 

(6) Authorized Offleiar $ Signature: 

I (7) Date (~M/DDIYYYY): 

Page 31 loon HlJO.&2737 (0410112013) 
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S"BC1lON :Hi: HWAMENDMENTS 
(24 CFR § 1000.232) 

Use this $ectiQn for IHP amendments only. 

Fill out the text below to summarize your IHP amendment. This amendment Is only required 10.be submitted to.t/'t$HUD 
Ares Office Of Native American Programs when (1) the reclplent is adding a new activity that was not described in the 
cu~ntOne-Year Plan that has been determined to be incompliance by HUO or (2) to. reduce the amount offundlng that 
was previously budgeted for the operation and maintenance of 1937 Act housing under NAHASDA § 202(1). All other 
amendments will be reflected In the APR and do riot need to be submitted to HUO. 

NOTES: 

(1) It line 2 in Section 8 ~HP Tl'ibal Certiflcatlonlls checked in the current IHP. a new certifica1ion must be signed 
and dated by the authorized tribal official and submittedwilh the IHP Amendment 

(2) 8eollon 1 (Cover Page) 1$ .racommended but not required with an IHP Amendment submission. 

APR: REPORTING ON PROGRAM YEAR PROGRESS (NAHASDA § 404(b) 

Complete the ~ ~ of text t/.alow to dcSCtlbe your completed program tasks and ~aI resultll.OnIx feJ¥:lrt'll" 
actMties comp!eteddurlng the, 12-411otllh prpgr4lm V!HI'. Finsneiel data shOUld be presented using tlIe same baslso1?f' 
accounting 3$ the Sched!.lle of I;xpenditures. otFederal Awards (SEFA) in the allnua.l OMS C/n:Ular A-'fS3 audit. For unit 
accomplishments, only count units WIlen. the unit was completed and occupied during the year. For bousehOlds, only 
count the household if it received the assistance during the previous 12-lT)onlh proglam year. 

(1) Program Name and Unlquo Identlfler: 

1------------- .-----.- - --------.---------1 
(2) Prog~m Description (77lis should be the d9SCription of the planned program.): 

(3) Eliglbl~ A.ctivity Number {Select one !lctivily from the Er'Yit:Ie Act/vities list in Section 3. Do not combine 
homeownership end mn/al housing in one ~ctivity, so that when units ara r?.ported in lire APR they ara 
correctly identified as homeowner.ship or rania/.}: 

{of) Intended Ollti<ome Number (Select one Outcome from /he Outcome list in Section 3.): 

1--1 ------_ _ . _____________ _ _ 

I O$cribeOtlvlr Jn~nded Outcome (Or.ly if you selected "Other" above.): 

! -- -- _._.-------- ---------1 lIS) Aot~aJ Outcome Number (Seier.t one Outcome from //)e Oi;tCO(~.':~1 in Sec/Ion 3.): 

Use Ihi. p'ge fer Il-!P amendme~1!I only . rcnn HU0-52737 (000112013) 
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--

Oelcrlbil Otf1er Actual Outcome (Only if }'OCJ seJ6Cled 'O/her" 8bcve.): 

(6) Who Will ee Assisted (Describe the types of hOlJS9/1Olds that will be assisted under Ihe program. Please 
note: 8$lJfst8f1C6 mlJde available to fam/7ios Whosa incomBs fall within 8010 100pe/f;ent of tho medffJII 
income should be./nc/udrx/ as II ~ progl'l1m within this SectiOn.): 

(7)_ Types and Level of Assistance (Descrfbe the types Elnd the leve/of assmance that will be provided /0 
each hOUS6hold, as applicable.): 

.. -..... -. 
(8). A.PR: (Describe the ~ccomp[ishments (or I,he APR in /.tie n-f1JOIJth program year. In IJCCQrdance v¢h 24 

CFR § tOOO.51'2(b)(3). provide an ana/y$fs andetpianstion of cost oVSmJ/'/$ or high unit CCl$ts.): 

-
(9). Planned and Actual Outputs for 12·Mon6J Program Year 

Planned Planned Number Planned APR: Actual APR: Actual ! APR; Actual 
Number or of )-fDuseholds Number of Number of Numbfll' of Number of 
Vnits to be roBe Served in Acres Toae Units Households Aeres 
Completed in Year Under this Purchased in Completed in Served in I Purchased in 
Year Under this Program Year Under this Program Year Program Year pmgmmYear 
Program e.rggram ___ ., .A._ .... ~ .• . - I 

--_ .. - "-- -- I 
(10)_ APR: If the program ~ .. behind scheduie. explain why_ (24 CFR § 1000_512(b)(2» 

Use Ihis page for IHP amendments ""'1. Page 33 form HUD-52737 (C4l0~12013J 
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(11) AmBfld~ Souroes of. FundIng (NAHASOA§ 102(b)(2)(C)(1) a,:o, '104 (b),. (potnplote: f!ttl no.'J;;6;h,det!'p~ns of lh!,ch~rtoelow tr;d~beyourestim~(ed or 
anticipated sOUtt.'8S ,o/ILlndlng for the 12-month program ,year. APR;'A;lI,Iaf:~ov...rc~,ilJf:1I~#9;,,",:PJ .. rw.;9.qm.pllttrt:.tI)t#i!ta;ied pof'tkj(l$'Jd.:tbe'.fl.h'aft'~ow to 
de$¢""yow atz(qal ftln(#S received; , Only report on I4nds ti.ctiJiiltyiJIeOliieff'6:W,d ilnder:,ii,ili:ii'rit:itgr.i_en,t.'!;I'f',drHet'ttfnf!ihg:eomni1tn'!V.f (l1iri"g the 12· 
momh,prograrn year,) 

sQlIRCe , ;;;;;;;.';. I amolllll !G ba tolaf to~r~. ' 1unda'lOb. ilnixpendod aJITOIIfItOll aII'iI\unI oo"/tHoI ~ ru::=,~ ltand It "'cti<led of'fond. ,,,,,,"nded lundt_IN"" ' haod," ' ~ fIIniIn. dvlfnv 12-' 
btjllllnln;6I 1lui''!Il:1. "'+s) Gullli; f2. 8\ end of PJogram b~o' d~U. (F' Q) _III Itlllllof1Z· 
proglln. yo... mOll!h monIII ~81 prgg. ...... , ... _Ill iIIO;I'IIII ~pre • .w 

proyl"~mye .. PR'!!'"m yelil ICodnusl» P«i$t"""" ,1. v-!H/I!IIIiIoq 

TOTAL 

NoW_: 
a.forlhe IHP. fill in columns A. 8, C,D, and E (oon-shade(l columns). For the APR. Dllln columna F, a. H.I. J, and K (abed.a columna). 
b; lolal ofC.olumn 0 should ~lch the total of Corumn N from the \lses Table on the fQl/owing page. 
c. Total of Columnl ~hould mafoh the Total of Column Q fr()l'l\ the Usn Tabht on the1oUowlilgp-S'. 

---------------------------------------------------------------------
IJaetlli. page for IHf' amendmeJllsonly. Page 34 Form HU042731 (04,'0112013) 
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{1.2) Atnend.,(t U • .,. of Funding (NAHASDA § 102(b}(2)(C}(ii)) (Nots thllt IhBbudflSrsOOutd not &lCce&dlhe talsl fljflds 011. b6fId arldlnseri.Els many rows as needed 
to inciud6 ai/the programs identified ;n Section 3. ActuiiH~J{p."dJW~·1ifllJft·APR:~1Jisil1iiv 'iJr~ 1~·Jnt;ifl~.·p~jiP';) 

IttP APR 
PROGRAM NAME tL) fM) (N) (01 If't 

Totallunrupeaded ! Prior and current Total aUolhet ToIlIIfllnd,1J)be ToIlIIIH~G (oIIIy) Tolah~ OIfMr f\truII 
In 12-m01llft ptOgrem : (1l!o 10 ~~(3!1l n!llll85ln Unlque YOIifIHSG!cnlyl kil\d$la be ~polnded In 12- tuncb .. Jl9ncIed.lft IXfH'mJ.liJn 11-

Section 3 abotiIt) Iundsm9 &~peRded 11112- montflptogmm 12-Il1011'" program montll pr~ year year kIfmIlller oxpo"d 1,,12. month program year yeer {a.f') 
mcntll progralll yaar IL+M) 

~ar 

---_. 
-' 

-' 

Piannl!1!land Ad",ii'lisll"flOO 

I.llanRepa)'lIlenl 

TOTAL 

Notea: 
a. Total ofColumfl L call not exceed the IHBGtunds from Column C, Row 1 from the Sources Tabla on the previous page. 
b. Total of Column M caMot exceed tlle total from Column C, Row!> 2·10 from the Sources Table on the previous page. 
o. Total of Column 0 cannot exceed total (HaG funde received In. Column H, Rowt·1roilt the S-ouI'Cn Table 01\. the previous page. 
d. Total of qolumn P cannot oxceedtotal of OQlumn H; ~ws 2-10offfi' ·$<!&lro.,·Tablf ~the prevIous pig •• 
~. Total ot Column Q .h~ld equal total of Column I of th" Sources Tab~ ·orithe ~vlciU8 page. 

----_._----------------------------------
Use lhla '"age for I~IP amcndmcnlJ only. Page 35 form HUO.s2131 (04/0112013) 
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... _ ... _-
(13) .. 

ReCIPIent: 
-

(14) Authorized Official's Name and 
Title: 

(15) I certify that all Qthe)r sections of the IHP approve(! on are accurate 
ALrthori~ed Official's Signature: and reflect the aotMtfes planned. 

~.---------------- .-....-- .-........-...... _-
(16) Oate (MMIOO/YYYY): 

Use this P«Je [Qr1HP amendments only. Page 3S (orm HUO-SZ737 (C4J01I2Oi3) 

---_. __ ... _--_ ... _ .. _._._ .......... _--. __ ........... _ ........ _ .. _-_ ................ _ ... -._--_ .. _ ........ _. -_........... . ..... -.• --...... _ .... _ ... _---•.. -.•... _-----_._-- ---

J000044



 
 
 

 
IN THE SUPREME COURT 

OF THE  
STATE OF SOUTH DAKOTA 
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Third-Party Defendants/Appellees. 
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APPELLANT’S REPLY BRIEF 

___________________________________ 
 
 

 



 

ii 

 
JOHN K. NOONEY 

ROBERT J. GALBRAITH 
NOONEY & SOLAY, LLP 

326 Founders Park Drive 
P.O. Box 8030 
Rapid City, SD 57709-8030 

Attorneys for Appellant,  
C. Brunsch, Inc. 
 

MARK F. MARSHALL 

BANGS, MCCULLEN, BUTLER, 
FOYE & SIMMONS 

333 West Boulevard, Suite 400 
P.O. Box 2670 
Rapid City, SD 57709-2670 

Attorneys for Appellees, Oglala 
Sioux Lakota Housing Authority, 
Richard Hill, Derek Janis, Wes 
Cottier, William White, Ben Plenty 
Arrows, Renaldo Two Bulls, 
Brandon Wes, Derek Slim, and 
Robin Tuttle 
 

EVAN THOMPSON 
BROWN, KALECZYC, BERRY & 

HOVEN, P.C. 
800 N. Last Chance Gulch, #101 
P.O. Box 1697 

Helena MT 59624 
Attorneys for Appellees, Oglala 
Sioux Lakota Housing Authority, 
Richard Hill, Derek Janis, Wes 
Cottier, William White, Ben Plenty 
Arrows, Renaldo Two Bulls, 
Brandon Wes, Derek Slim, and 
Robin Tuttle 
 

 
NOTICE OF APPEAL FILED AUGUST 3, 2018 

  



 

iii 

TABLE OF CONTENTS 
 

 Page 
 

TABLE OF AUTHORITIES ...................................................................... iv 
 
STATEMENT OF THE FACTS ................................................................. 1 

 
ARGUMENT ........................................................................................... 2 

 

I. C. BRUNSCH, INC., d/b/a LAKOTA PLAINS PROPANE WAS 
ENTITLED TO DISCOVERY FROM THE OGLALA SIOUX 

LAKOTA HOUSING AUTHORITY, RICHARD HILL, DEREK 
JANIS, WES COTTIER, WILLIAM WHITE, BEN PLENTY 
ARROWS, RENALDO TWO BULLS, BRANDON WES, DEREK 

SLIM, AND ROBIN TUTTLE BEFORE THE EVIDENTIARY 
HEARING ON THE THIRD-PARTY DEFENDANTS’ MOTIONS 

TO DISMISS ................................................................................. 2 
 
II. THE COURT ERRED WHEN IT GRANTED THE OGLALA 

SIOUX LAKOTA HOUSING AUTHORITY, RICHARD HILL, 
DEREK JANIS, WES COTTIER, WILLIAM WHITE, BEN 
PLENTY ARROWS, RENALDO TWO BULLS, BRANDON WES, 

DEREK SLIM, AND ROBIN TUTTLE'S MOTIONS TO DISMISS 
BASED ON SUBJECT MATTER JURISDICTION .......................... 11 

 
CONCLUSION ...................................................................................... 15 
 

CERTIFICATE OF COMPLIANCE .......................................................... 17 
 
CERTIFICATE OF SERVICE ................................................................. 18 

 
 

 



 

iv 

TABLE OF AUTHORITIES 
 

South Dakota Cases: 
 

City of Sioux Falls v. Missouri Basin Mun. Power Agency,  
2004 S.D. 14, 675 N.W.2d 739 .............................................................. 9 
 

Hutterville Hutterian Brethren, Inc. v. Waldner,  
2010 S.D. 86, 791 N.W.2d 169 ........................................................ 8, 10 

 
Supreme Pork, Inc. v. Master Blaster, Inc.,  
2009 S.D. 20, 764 N.W.2d 474 ........................................................ 9, 11 

 
Statutes: 

 
SDCL § 15-6-12 ............................................................................. 10, 11 
 

SDCL § 15-6-26 ............................................................................... 7, 11 
 
SDCL § 15-6-37 ......................................................................... 7, 11, 12 

 
SDCL § 19-19-602 ............................................................................... 12 

 
SDCL § 19-19-801 ............................................................................... 12 
 

 
 

 
 

 
 



 
 
 

STATEMENT OF THE FACTS1 

 The parties generally do not have any dispute as it concerns the 

procedural history of this case.  This action was commenced by the 

Plaintiff, Jennifer Chase Alone (“Chase Alone”), as the personal 

representative of Elfreda Ann Takes War Bonnett (“Takes War Bonnett”) 

against Lakota Plains and Western Cooperative Company, Inc. 

(“Westco”)related to an explosion which occurred on October 6, 2016 at a 

duplex located at 157 and 158 East Ridge Housing, Pine Ridge, Oglala 

Lakota County, South Dakota.  SR 001, Complaint, ¶ 1. Lakota Plains 

and Westco brought Third-Party Complaints against the Housing 

Authority and the Individual Third-Party Defendants as the parties 

responsible for leaving the uncapped line in Unit 157 which led to the 

explosion. SR 055, Third Party Complaint; SR 084, Third-Party 

Complaint. 

Lakota Plains served written discovery on the Housing Authority on 

September 12, 2017, two days prior to the Housing Authority’s first 

                                                 
1 Just as before, citations to the pleadings will be referred to as Settled Record (“SR”) 
and the numbers assigned by the Clerk, and the pleading and any further designation 

as appropriate, e.g. “SR 001, Complaint,” or “SR 309, Motion for Protective Order.”  

References to the documents in the Appendix will be referred to as, “Document” and 

Appendix (“App.”) with the appropriate page number or paragraph assigned, e.g. “Rule 

54(b) Judgment Granting Third-Party Defendants’ Motion to Dismiss, App. at A-1-25,” 
or “Memorandum Order, App. at B-1-17.”  The Appellant, C. Brunsch, Inc., d/b/a 

Lakota Plains Propane will be referred to as “Lakota Plains.”  The Appellee, Oglala Sioux 

Lakota Housing Authority will be referred to as the “Housing Authority.”  The Appellees, 

Richard Hill, Derek Janis, Wes Cottier, William White, Ben Plenty Arrows, Renaldo Two 

Bulls, Brandon Wes, Derek Slim, and Robin Tuttle will be referred to as the “Individual 

Third-Party Defendants.” 
 



 

2 

Motion to Dismiss.  SR 712, Affidavit of Robert J. Galbraith, Exhibit 2.  

The Housing Authority refused to answer any of the discovery.  SR 712, 

Affidavit of Robert J. Galbraith, Exhibit 3.  After receiving the Affidavit of 

Doyle Pipe on Head, upon which the Housing Authority and the 

Individual Third-Party Defendants base nearly the entirety of their 

argument, Lakota Plains served a Notice of Video-Taped Deposition of 

Oglala Sioux Lakota Housing Authority Consistent with SDCL § 15-6-

30(b)(6) Duces Tecum (“Notice of Housing Authority Deposition”) on 

October 17, 2017.  SR 712, Affidavit of Robert J. Galbraith, Exhibit 4.  In 

response to the Notice of Housing Authority Deposition, the Housing 

Authority filed a Motion for Protective Order on October 20, 2017.  SR 

309.   

The Housing Authority readily acknowledges that it did not provide 

a single answer or response to the discovery identified above prior to the 

hearing on January 18, 2018. 

ARGUMENT 

I. C. BRUNSCH, INC., d/b/a LAKOTA PLAINS PROPANE WAS 

ENTITLED TO DISCOVERY FROM THE OGLALA SIOUX 
LAKOTA HOUSING AUTHORITY, RICHARD HILL, DEREK 
JANIS, WES COTTIER, WILLIAM WHITE, BEN PLENTY 

ARROWS, RENALDO TWO BULLS, BRANDON WES, DEREK 
SLIM, AND ROBIN TUTTLE BEFORE THE EVIDENTIARY 

HEARING ON THE THIRD-PARTY DEFENDANTS’ MOTIONS TO 
DISMISS 

 



 

3 

On appeal, the Appellees’ Brief to this Court is replete with 

arguments that Lakota Plains “sat on its rights” and never provided any 

discovery related to the Housing Authority and the Individual Third-Party 

Defendants’ defense of subject matter jurisdiction until the “eleventh 

hour.”  However, a review of the discovery shows otherwise. 

The Defendant/Third-Party Plaintiff, C. Brunsch Inc.’s First Set of 

Interrogatories and Request for Production of Documents to Third-Party 

Defendant, Oglala Sioux Lakota Housing Authority sought the names 

and addresses of the individuals who performed work at Units 157 or 

158: 

INTERROGATORY NO. 13: For the period of time 10 years prior 
to the Incident, please identify each individual or entity, including 
contractors, subcontractors, partnerships, independent 

contractors or others, including vendors or suppliers, who 
performed any work or provided any materials for work performed 

or undertaken at Unit 157. For each individual or entity identified, 
please provide the following: 
 

(a) The name and address of the person, including last known 
address, telephone number, email address; 

(b) The name of the company; 

(c) The date of services; 
(d) The nature of the services; 

(e) Materials which were provided; 
(f) All communication with the person responsible for the work; 

and 

(g) All invoices, work orders, purchase orders, all contracts all 
subcontracts. 

 
INTERROGATORY NO. 14: For the period of time 10 years prior 
to the Incident, please identify each individual or entity, including 

contractors, subcontractors, partnerships, independent 
contractors or others, including vendors or suppliers, who 
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performed any work or provided any materials for work performed 
or undertaken at Unit 158. 

  
(a) The name and address of the person, including last known 

address, telephone number, email address; 
(b) The name of the company; 
(c) The date of services; 

(d) The nature of the services; 
(e) All communication with the person responsible for the work; 

and 

(f) All invoices, work orders, purchase orders, all contracts all 
subcontracts. 

 
SR 712, Affidavit of Robert J. Galbraith, Exhibit 2.  During the hearing, 

over Lakota Plains objection, the Housing Authority, through Doyle Pipe 

on Head, introduced as evidence the tribal enrollment records of the 

Individual Third-Party Defendants and the “Notice of Personnel Action” 

hiring records for the Third-Party Defendants.  See Appellees’ Appendix 

at F-1-18 and G-1-9.  While it shouldn’t be questioned that the “name and 

address of the person, including last known address, telephone number, 

email address” would provide at least some insight into the Individual 

Third-Party Defendants’ tribal status, it goes without saying that the 

“name of the company” would have provided information related to the 

employment status of the Individual Third-Party Defendants.  Yet, 

without having ever previously provided any such information, the 

Housing Authority introduced this evidence during the hearing.   

The Housing Authority is quick to point out to this Court that it 

“voluntarily provided Appellant with hundred of documents (549 pages) it 

kept within the ordinary course of business.”  See Appellees’ Brief, p. 5.  
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Yet, the Housing Authority ignores the fact that, whether through 

voluntary disclosure or discovery, the Housing Authority failed and/or 

refused to provide a single one of the documents introduced during the 

hearing despite the fact that the Housing Authority was previously so 

“accommodating” with its voluntary disclosures. 

The Notice of Housing Authority Deposition, served on October 17, 

2017, further requested documents and information that was responsive 

to the ultimate decision reached by the Court.  Among other categories, 

the Notice of Housing Authority Deposition contained the following 

topics: 

• The ownership, management, and operation of Unit 157, a duplex, 

known as Duplex Number 157 of the Eastridge Housing, Pine 

Ridge, South Dakota. (Category No. 1) 

• The ownership, management, and operation of Unit 158, a duplex, 

known as Duplex Number 158 of the Eastridge Housing, Pine 

Ridge, South Dakota. (Category No. 2) 

• Any actions taken on behalf of the Oglala Sioux Lakota Housing 

Authority as it concerned any actions, requests or discussions to 

effectuate a defense of immunity as it concerns the incident, the 

explosion at units 157 and 158 on October 6, 2016. (Category No. 

9) 

• Any communication, written or oral, between Oglala Sioux Lakota 
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Housing Authority and the Tribal Council as it concerned the 

pending litigation. (Category No. 34) 

• Any and all information as it concerned a defense raised in the 

litigation brought by Jennifer Chase Alone, as personal 

representative of Elfreda Ann Takes War Bonnett. (Category No. 44) 

SR 712, Affidavit of Robert J. Galbraith, Exhibit 4.  The Housing 

Authority and the Individual Third-Party Defendants argue to this Court 

that the “status of the land where the alleged actions or omissions of 

OSLH occurred” is one of the key facts to the issue now before the 

Court.2  The first two categories identified above (which were the first two 

categories of the Notice of Housing Authority Deposition) sought 

information and documents related to those very topics.  The Notice of 

Housing Authority Deposition further requested information and 

documents related to the claimed defense of immunity, communication 

between the Housing Authority and the Tribal Council (which would only 

go towards issues regarding jurisdiction and/or immunity), and 

information and documents related to any defense raised in this 

litigation.   

 Despite the Housing Authority and the Individual Third-Party 

                                                 
2 Specifically, the Housing Authority and the Individual Third-Party Defendants state 

that “[a]t no time prior to the week of the Hearing did Appellant suggest discovery was 

needed to address the key facts affecting subject matter jurisdiction: (1) the status of 

the land where the alleged actions or omissions of OSLH occurred, and (2) the status of 

the Housing Authority and the OSLH Employees as a tribal governmental entity and 
tribal members.”  See Appellees’ Brief, pp. 29-30. 
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Defendants’ best efforts to establish otherwise, they cannot establish that 

some of the discovery sought by Lakota Plains related directly, or at the 

very least indirectly, to the defenses raised by the Housing Authority and 

the Individual Third-Party Defendants for lack of subject matter 

jurisdiction.   

 Under the South Dakota Rules of Civil Procedure, “[a] party that 

without substantial justification fails to disclose information required by 

subdivision 15-6-26(e)(1), or to amend a prior response to discovery as 

required by subdivision 15-6-26(e)(2), is not, unless such failure is 

harmless, permitted to use as evidence at a trial, at a hearing, or on a 

motion any witness or information not so disclosed.” SDCL § 15-6-37(c).  

While the Housing Authority had not previously provided any documents 

or information, by way of informal disclosure, discovery answer, or 

supplement, the Housing Authority provided Lakota Plains with exhibits 

the Housing Authority intended to introduce through Doyle Pipe on Head 

during a recess at the time of the hearing, at which time Lakota Plains 

was provided with ten minutes to review them before Doyle Pipe on Head 

took the stand.  Transcript, App. at D-3, pp. 51:8 – 52:13.  Any of those 

documents could have been, and should have been, provided by the 

Housing Authority prior to the hearing.  Doyle Pipe on Head, was 

permitted to lay foundation for an unsigned tribal charter (Transcript, 

App. at. D-5-6, pp. 58:14 – 61:15), provided testimony related to whether 
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Doyle Pipe on Head believes the Housing Authority waived its immunity 

or consented to suit in any other jurisdictions (Transcript. App. at D-6-7, 

pp. 64:15 – 68:14), provided testimony and laid foundation for 

documents related to the tribal enrollment status and employment status 

of the Individual Third-Party Defendants (Transcript, App. at D-7-8, pp. 

68:21 – 70:10), and provided testimony related to “title status reports” for 

Units 157 and 158 (Transcript, App. at D-9, pp. 78:10 – 80:10).  Under 

SDCL § 15-6-37(c), any such documents or information should have 

been excluded during the hearing.  Yet, Lakota Plains was not so obtuse 

as to seek the outright exclusion of the testimony and documents.  

Lakota Plains sought additional time, and discovery, related to the same.   

 Also important to this analysis is the Housing Authority’s 

acknowledgement that their motion made a “factual attack,” as opposed 

to a “facial attack” to the Court’s subject matter jurisdiction.  Both 

parties agree that according to this Court’s prior decision in Hutterville 

Hutterian Brethren, Inc. v. Waldner, that under a “factual attack,” the 

Court may consider matters “outside the pleadings,” that the Court 

“must also weigh the evidence and resolve disputed issues of fact 

affecting the merits of the jurisdictional dispute,” and that “evidentiary 

hearings, affidavits, documents, and live testimony may all be considered 

to resolve the subject matter jurisdiction dispute.”  2010 S.D. 86, ¶ 20, 

791 N.W.2d 169, 174–75.  Where the parties disagree, however, is 
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whether a party opposing a “factual attack” is entitled to discovery.  The 

Housing Authority would have this Court hold that a party that intends 

to mount a “factual attack” to subject matter jurisdiction need not 

answer any discovery, may bring an un-deposed witness and undisclosed 

exhibits to the hearing, and present its evidence for the first time to both 

the Court and the opposing party.  As this Court has previously held “the 

purpose of pretrial discovery is to allow ‘the parties to obtain the fullest 

possible knowledge of the issues and facts before trial.’” Supreme Pork, 

Inc. v. Master Blaster, Inc., 2009 S.D. 20, ¶ 14, 764 N.W.2d 474, 481 

(emphasis added).  The purpose of the rules is “to promote the truth 

finding process and avoid trial by ambush.”  Id.; see also City of Sioux 

Falls v. Missouri Basin Mun. Power Agency, 2004 S.D. 14, ¶ 16.  This 

case cannot be classified as anything other than trial by ambush.  The 

Housing Authority refused to answer any discovery; the Housing 

Authority did not notify the parties or the Court of its intent to bring a 

witness and present evidence until after the hearing had started; the 

Housing Authority presented testimony from Doyle Pipe on Head (who 

Lakota Plains assumes would have been the witness tendered under the 

Notice of Housing Authority Deposition),3 and presented exhibits that 

                                                 
3 Nothing more than an assumption can be provided as the Housing Authority refused 

to appear for the deposition.  At the time the Court granted the Housing Authority and 

Individual Third-Party Defendants’ Motion to Dismiss, the Housing Authority’s Motion 

for Protective Order related to the Notice of Housing Authority Deposition had not yet 
been ruled upon by the Court.  See Appellant’s Appendix, Memorandum Order, App. at 
B-15. 
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had not previously been disclosed. 

 Certainly, this Court’s holding in Waldner did not stand for the 

proposition that a party may refuse to answer discovery, and 

subsequently present testimony and exhibits for the Court’s required 

factual determination. 

 It is in this sense that the Housing Authority and the Individual 

Third-Party Defendants mis-interpret Lakota Plains’ argument under 

SDCL § 15-6-12(b).  Lakota Plains readily acknowledges that the Court is 

free to weight the evidence and that the Rule 12(b)(5) safeguards4 related 

to “presumptive truthfulness” do not attach to the allegations in Lakota 

Plains’ Third-Party Complaint.  However, Lakota Plains continues to 

suggest that under SDCL § 15-6-12(b), that Lakota Plains “shall be given 

reasonable opportunity to present all material made pertinent to such a 

motion[.]”  South Dakota law has been steadfast that “[p]arties may 

obtain discovery regarding any matter, not privileged, which is relevant 

to the subject matter involved in the pending action, whether it relates to 

the claim or defense of the party seeking discovery or to the claim or 

defense of any other party, including the existence, description, nature, 

custody, condition and location of any books, documents, or other 

tangible things and the identity and location of persons having 

                                                 
4 Waldner refers to these safeguards as “12(b)(6) safeguards” as the Court was quoting 

the Eighth Circuit decision in Osborn.  The South Dakota equivalent of Fed.R.Civ.P. 

12(b)(6) is SDCL § 15-6-12(b)(5).  
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knowledge of any discoverable matter.”  SDCL § 15-6-26(b).  It cannot 

have been the Legislature’s intent in the passing of SDCL § 15-6-12(b), 

nor this Court’s intent in Waldner, that SDCL § 15-6-12(b) and Waldner 

allow a party to withhold documents and information that the party later 

intends to (and ultimately does) submit to the Court.  The Trial Court’s 

decision should be reversed for the failure to exclude the testimony and 

documents under SDCL § 15-6-37(c), and the failure to allow Lakota 

Plains discovery related to the factual issue ultimately decided by the 

Trial Court.  

II. THE COURT ERRED WHEN IT GRANTED THE OGLALA 
SIOUX LAKOTA HOUSING AUTHORITY, RICHARD HILL, 

DEREK JANIS, WES COTTIER, WILLIAM WHITE, BEN 
PLENTY ARROWS, RENALDO TWO BULLS, BRANDON 

WES, DEREK SLIM, AND ROBIN TUTTLE'S MOTIONS TO 
DISMISS BASED ON SUBJECT MATTER JURISDICTION 

 

As previously set forth, the ability of Lakota Plains or this Court to 

analyze the Housing Authority and the Individual Third-Party 

Defendants’ Motion to Dismiss is hindered by the Housing Authority’s 

refusal to answer or provide discovery as more fully set forth above.  

Neither a party nor the Court should be required to analyze a factual 

issue such as a “factual attack” on subject matter jurisdiction, without 

all the facts.  The entire foundation of the Housing Authority and the 

Individual Third-Party Defendants’ Motion to Dismiss was provided by a 

non-party, Doyle Pipe on Head.  The Housing Authority, through Doyle 

Pipe on Head, offered Certificates of Indian Blood for the Individual 
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Third-Party Defendants (included in the Appellees’ Appendix as Exhibit 

G), as Exhibit F during the hearing.  See Appellees’ Appendix at D-18, 

Transcript, p. 70:11 – 70:22.  Lakota Plains objected to the introduction of 

Exhibit F on the grounds that it was not previously disclosed, that it 

lacked foundation, and that it was hearsay.  See Appellees’ Appendix at 

D-19, Transcript, p. 74:15 – 74:17. 5  This was the only evidence provided 

that the Individual Third-Party Defendants were enrolled tribal members.  

Exhibit F should have been excluded under all three objections.  SDCL § 

15-6-37(c) prohibits a party from using a previously undisclosed 

document during a hearing or trial.  SDCL § 19-19-602 provides that a 

“witness may testify to a matter only if evidence is introduced sufficient 

to support a finding that the witness has personal knowledge of the 

matter.”  Doyle Pipe on Head provided no suggestion that he had 

personal knowledge of the Individual Third-Party Defendants’ Indian 

Blood, only that he had seen the documents he could not lay foundation 

for.  SDCL § 19-19-801 defines hearsay.  There can be no question, but 

that Exhibit F was a written assertion, offered to prove the truth of the 

matter asserted, the very definition of hearsay under South Dakota law.  

Even Doyle Pipe on Head acknowledged that while the Housing Authority 

provides preference to tribal members in hiring, it does not do anything 

                                                 
5 Lakota Plains provided the same objections to Exhibits C, D, and G and an objection 
based on failure to disclosure to Exhibit E.  See Appellees’ Appendix at D-19-20, 
Transcript, pp. 74:2 – 74:17; pp. 79:4 – 80:3. 
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to verify enrollment status at a later date.  See Appellees’ Appendix at D-

24, Transcript, pp. 95:22 – 96:1. 

The complete lack of knowledge, information, and discovery related 

to each parties’ tribal status is further evidenced by the Housing 

Authority and the Individual Third-Party Defendants’ continued assertion 

throughout the Appellees’ Brief that Lakota Plains is a non-Indian.  The 

Housing Authority and the Individual Third-Party Defendants provide no 

citation to the record or factual support for such assertion because none 

exists.  Lakota Plains is a tribally chartered entity.  Such evidence has 

not yet been provided because no discovery has been completed.  Yet, 

just like the Housing Authority and the Individual Third-Party 

Defendants, Lakota Plains is a party in this South Dakota State Court 

action. 

Lakota Plains continues to believe that discovery from the Housing 

Authority and/or the Individual Third-Party Defendants, including 

discovery related to enrollment status, residence, scope of employment, 

discovery related to the Indian Self Determination and Education 

Assistance Act (“ISDEAA”) and the Native American Housing Assistance 

and Self Determination Act (“NAHASDA”), or insurance coverage may 

lead to additional facts that can be presented to this Court.  It is easy at 

this juncture for the Housing Authority and the Individual Third-Party 

Defendants to argue that there is no evidence that could change the 
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Court’s analysis when the Housing Authority refuses to provide any such 

evidence.  If the Housing Authority’s claim is true, isn’t the better 

practice under South Dakota law to provide the evidence which one 

claims absolves it from liability? 

The Housing Authority and the Individual Third-Party Defendants 

further suggest, by footnote, that Lakota Plains has seemingly 

acknowledged the jurisdiction of the Tribal Court as it subsequently filed 

nearly identical actions against the Housing Authority in Tribal Court.  

While this information is extraneous to the record on appeal, it again 

paints only a half-truth.  Chase Alone, as the Personal Representative of 

Takes War Bonnett sued Lakota Plains in Tribal Court, just as was done 

in this case.6  Lakota Plains brought a Third-Party action in Tribal Court 

just as was done in this case.  Interestingly enough, the Housing 

Authority asserts that the Tribal Court also lacks subject matter 

jurisdiction, thus completing a trifecta with the Housing Authority 

asserting within the appeal that South Dakota does not have jurisdiction, 

with the Appellees’ Brief that the Federal Court does not have jurisdiction 

(see Appellees’ Brief, p. 23, n. 5) and that the Tribal Court does not have 

subject matter jurisdiction.  Certainly some Court must have subject 

matter jurisdiction over the Housing Authority. 

                                                 
6 Claims were also brought against Lakota Plains in Tribal Court by other persons, who 

are not parties to this case, who similarly have now filed claims in both State and Tribal 

Court. 
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Finally, the Housing Authority and the Third-Party Defendants do 

not provide any authority to suggest that the federal regulations in the 

ISDEAA or NAHASDA do not subject the Housing Authority and the 

Individual Third-Party Defendants to potential liability; instead, they 

simply suggest that they are inapplicable.  As the Housing Authority and 

the Individual Third-Party Defendants have not provided any authority to 

contest the assertion that the ISDEAA and NAHASDA contain, at the very 

least, a waiver of sovereign immunity, Lakota Plains does not restate 

those arguments in this Reply Brief, but relies on the prior analysis 

provided by Lakota Plains. 

Because the Trial Court admitted and relied upon testimony and 

exhibits that were not previously disclosed, and consisted of documents 

for which the witness lacked proper foundation and which consisted of 

inadmissible hearsay, the Trial Court’s erred when it dismissed the 

Housing Authority and the Individual Third-Party Defendants on the 

basis of subject matter jurisdiction.  At the very least, additional 

discovery is necessary.   

CONCLUSION 

For the foregoing arguments and authority set forth herein, the 

Appellant, C. Brunsch, Inc., d/b/a Lakota Plains Propane, respectfully 

requests that this Court reverse the Trial Court’s Rule 54(b) Judgment 

Granting Third-Party Defendants’ Motion to Dismiss and to remand this 
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case for further discovery and/or proceedings related to the Third-Party 

Complaint filed by C. Brunsch, Inc., d/b/a Lakota Plains Propane 

against the Third-Party Defendants, the Oglala Sioux Lakota Housing 

Authority, Richard Hill, Derek Janis, Wes Cottier, William White, Ben 

Plenty Arrows, Renaldo Two Bulls, Brandon Wes, Derek Slim, and Robin 

Tuttle. 

Dated this 2nd day of January, 2019. 
  

NOONEY & SOLAY, LLP 

 
 

/s/ Robert J. Galbraith    
JOHN K. NOONEY 
ROBERT J. GALBRAITH 

Attorneys for Appellant 
326 Founders Park Drive / P. O. Box 8030 
Rapid City, SD  57709-8030 

(605) 721-5846 
john@nooneysolay.com 

robert@nooneysolay.com  
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  CERTIFICATE OF COMPLIANCE 
 

 Pursuant to SDCL § 15-26A-66(b)(4), I certify that this Appellant’s 

Reply Brief complies with the type volume limitation provided for in the 

South Dakota Codified Laws.  This brief contains 3,624 words and 

19,878 characters with no spaces.  I have relied on the word and 

character count of our word processing system used to prepare this 

Brief. 

Dated this 2nd day of January, 2019. 

  
NOONEY & SOLAY, LLP 

 
 
/s/ Robert J. Galbraith    
JOHN K. NOONEY 
ROBERT J. GALBRAITH 
Attorneys for Appellees 

326 Founders Park Drive / P. O. Box 8030 
Rapid City, SD  57709-8030 

(605) 721-5846 
robert@nooneysolay.com 
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IN THE SUPREME COURT 
 

OF THE STATE OF SOUTH DAKOTA 
 

 
JENNIFER CHASE ALONE, as 
the Personal Representative of 

ELFREDA ANN TAKES WAR 
BONNETT, Deceased, 

 
Plaintiff, 

 

vs. 
 

C. BRUNSCH, INC., a South 
Dakota corporation, doing 
business as Lakota Plains 

Propane, Inc., and WESTERN 
COOPERATIVE COMPANY, 
INC., a Nebraska corporation, 

 
Defendants/Third-Party 

Plaintiffs, 

 

vs. 

 

Oglala Sioux Lakota Housing 
Authority, Richard Hill, Derek 

Janis, Wes Cottier, William 
White, Ben Plenty Arrows, 
Renaldo Two Bulls, Brandon 

Wes, Derek Slim, Robin T. (last 
name unknown) and John and 
Jane Doe 1-100, 

 
Third-Party Defendants. 

 

 
Appeal No. 28688 

 

 
 

 
 
 

 
 

 
 
 

 
CERTIFICATE OF SERVICE 

 

 

 

 I, Robert J. Galbraith, attorney for the Appellant, hereby certify 

that a true and correct copy of the foregoing Appellant’s Reply Brief was 

served by email on the 2nd day of January, 2019 to: 
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James D. Leach 

Attorney at Law 
1617 Sheridan Lake Rd. 

Rapid City, SD 57702 
Tel: (605) 341-4400 
Attorneys for Plaintiff 
jim@southdakotajustice.com 
 

Stanley Karon 

Karon Trial Law P.A. 
6600 Lyndale Ave S 

Minneapolis, MN 55423 
Attorneys for Plaintiff 
karontrial@yahoo.com 

 

Mark D. Covin  

David M. Dahlmeier  
Amie E. Penny Sayler 

100 South 5th Street, Suite 1500 
Minneapolis, MN 55402-1254 
Telephone: (612) 333-3000 

Facsimile: (612) 333-8829 
Attorneys for Defendant/Third-
Party Plaintiff, Western 
Cooperative Company 
mcovin@bassford.com 

ddahlmeier@bassford.com  
asayler@bassford.com  

 

Mark F. Marshall 

Bangs, McCullen, Butler, Foye & 
Simmons 

333 West Boulevard, Suite 400 
P.O. Box 2670 
Rapid City, SD 57709 

Attorneys for Third-Party 
Defendants 
mmarshall@bangsmccullen.com 
 

Evan Thompson 
Browning, Kaleczyc, Berrry & 

Hoven, P.C. 
800 N. Last Chance Gulch, #101 
P.O. Box 1697 

Helena, MT 59624 
Attorneys for Third-Party 
Defendants 
evan@bkbh.com 
 

 

 
 

  /s/ Robert J. Galbraith    
ROBERT J. GALBRAITH 
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