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IN THE SUPREME COURT 
STATE OF SOUTH DAKOTA 

______________________ 

  
No. 30046 

______________________  

 
LESLIE J. TORGERSON,  
 

 Plaintiff and Appellant, 
 

v. 
 
TERRI J. TORGERSON,  

 
 Defendant and Appellee, 

 
 
 

 
 
 

 
 

PRILIMINARY STATEMENT 

All references in this brief to the Settled Record of this action are 

referred to as “SR”, followed by the page number.  The Transcript of the 

May 23, 2022, Motion Hearing will be referred to as “HT” followed by the 

page and line.  References to the Appendix will be referred to as “App.” 

followed by the page number.    References to Plaintiff/Appellant will be 

referred to as Leslie and Defendant/Appellee will be referred to as Terri.   

 

JURISDITIONAL STATEMENT 

 Terri filed a Motion to Dismiss Plaintiff’s Complaint on March 30, 

2022. SR at 10.  Terri subsequently filed an Amended Motion to Dismiss 
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on May 16, 2022.  SR at 26.  A hearing was held on the Motion to 

Dismiss on May 23, 2022.  The Circuit Court entered an Order of the 

Court Dismissing Action with Prejudice dated June 5, 2022 and filed on 

June 6, 2022.  SR at 69; App. C. 19.  The Order of the Court Dismissing 

Action with Prejudice was a final order in the Circuit Court and had the 

effect of terminating the action as to all of the issues and all of the 

parties. Leslie filed a Notice of Appeal on July  7, 2022.  SR at 70.  This 

Court has jurisdiction pursuant to SDCL 15-26A-3.        

 

STATEMENT OF THE ISSUES 

I. DID THE TRIAL COURT ERROR IN RECOGNIZING THE TRIBAL 
COURT ORDER AS A MATTER OF COMITY UNDER SDCL 1-1-
25? 

 

Most Relevant Authority: 

SDCL 1-1-25 
Langdeau v. Langdeau, 751 N.W. 2d 722, 730 (S.D. 2008) 
Wells v. Wells, 451 N.W.2d 402, 405 (S.D.1990) 

In Re the Matter of J.D.M.C., 739 N.W. 2nd 796 (S.D. 2007) 
 

 
II. DID THE TRIAL COURT ERROR IN DETERMINING THAT THE 

TRIBAL COURT DIVORCE PROCEEDING WAS FIRST 

PROPERLY COMMENCED? 
 
Most Relevant Authority: 

 
SWO Rules of Civil Procedure Rule 2 (a) and (c) 

SWO Tribal Code Section 34-23-02 
Wells v. Wells, 451 N.W.2d 402, 405 (S.D.1990) 
Omni Capital Intern., Ltd. v. Rudolf Wolff & Co., Ltd. 484 U.S. 97, 

104,108 S.Ct. 404, 409 (U.S.1987) 
Ayres v. Jacobs & Crumplar, 99 F.3d. 565 (3d Cir. 1996) 
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III. DID THE TRIAL COURT ERROR IN FINDING THAT LESLIE AND 
TERRI OWNED AND OPERATED DAKOTA SIOUX PROPANE 

FOR MANY YEARS, THAT IT WAS A TRIBALLY CHARTERED 
BUSINESS, THAT BOTH HAVE HAD DEALING WITH THE 

SISSETON WAHPETON OYATE AND ITS COURT SYSTEM 
(FINDING #6)?   

 

Most Relevant Authority: 

 

Rush v. Rush, 2015 SD 56, 866 N.W.2d 556 

 

IV. DID THE TRIAL COURT ERROR IN FINDING THAT LESLIE 
PERSONALLY APPEARED AT THE TRIBAL COURT HEARING 

(FINDING #9)? 
 

Most Relevant Authority: 

 

Rush v. Rush, 2015 SD 56, 866 N.W.2d 556 

 

 

STATEMENT OF THE CASE 

 This is an appeal from the Fifth Judicial Circuit, Roberts County, 

South Dakota, the Honorable Jon S. Flemmer presiding.   This was a 

divorce action brought by the Lelsie against Terri.  See generally 

Complaint, SR at 3-5.  Terri filed a Motion to Dismiss and an Amended 

Motion to Dismiss. SR at 10, 26.  The Circuit Court held a hearing on the 

Motion and orally granted the motion.  App. A. 14.  The Circuit Court 

entered Findings of Fact and Conclusions of Law filed on June 6, 2022.  

SR at 66; App. B. 16.  The Circuit Court entered its Order of Court 

Dismissing Action filed on June 6, 2022.  SR at 69; App. C. 19.   

STATEMENT OF THE FACTS 

 Leslie initiated this action against Terri seeking a divorce.  Leslie and 

Terri were married on October 7, 1994, at Vermillion, South Dakota.  See 
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generally Complaint, SR at 3-5.  Terri is an enrolled member of the 

Sisseton Wahpeton Oyate Tribe.  App. G. 25.  Leslie is not an enrolled 

member of the Sisseton Wahpeton Oyate Tribe (“Tribe” hereinafter) or any 

other tribe.  App. D. 20.  Leslie and Terri have resided at their marital 

homestead at 45390 121st Street, Sisseton, South Dakota, for the entire 

duration of their marriage.  App. D. 20.  The parties’ homestead is not 

located on Indian trust land or land owned by the Tribe.  App. D. 20.  The 

parties’ do not have any biological children together, but Leslie did adopt 

Terri’s son in 1997, who is now thirty-six years old.  App. D. 21.  Leslie 

does not conduct business with the Tribe or conduct any business on 

Tribal land.  App. D. 21.   

 Terri filed a Summons and Complaint in Sisseton Wahpeton Oyate 

Tribal Court on October 18, 2021.  App. F.G. 24, 25.  The Tribal Summons 

was issued by Terri’s attorney, Gordon P. Nielsen.  App. F. 24.  It is 

undisputed that the Tribal Summons and Complaint was personally 

served on Leslie in Sisseton, South Dakota, on October 27, 2021.  HT at 

3-13; App. A. 3, Line13.  The clerk of Tribal Court, Eileen Pfeiffer, did not 

issue a Tribal Court Summons because she was waiting for an address 

from Terri’s attorney on where to serve Leslie.  The Tribal Clerk never 

received an address so she did not proceed with the service of the Tribal 

Summons.  App. E. 23.  Leslie filed a Motion to Dismiss in Tribal Court 

citing lack of proper process and lack of jurisdiction.  A hearing was held 
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in Tribal Court on January 10, 2022.  The Tribal Court denied the Motion 

to Dismiss and issued its Order dated January 10, 2022.  App. H. 28.   

Leslie caused the Summons and Complaint in this case to be 

delivered to the Roberts County Sheriff’s Department for service on Terri 

on November 10, 2021.  App. D. 21.  The Sheriff did not serve the papers 

as requested and so Leslie arranged for service by a private process server.  

App. D. 21.  The Summons and Complaint in this case were served on 

Terri on January 26, 2022.  SR at 6.   

 In response to the Summons and Complaint in Circuit Court, Terri 

filed a Motion to Dismiss and an Amended Motion to Dismiss.  SR at 10, 

26.  The Court held a hearing on the Motion on May 23, 2022.  Leslie did 

not testify in person but did submit an Affidavit.  App. D. 20.  Terri did not 

offer any testimony. See generally, HT.  After hearing the arguments of 

counsel, the Court delivered its decision from the bench granting the 

motion to dismiss.  HT at 12-11; App. A. 12, Line11.  The Court 

subsequently issued Findings of Fact and Conclusions of Law and its 

Order of the Court Dismissing Action with Prejudice.  SR at 66, 69; App. 

B & D.   

ARGUMENT 

I. THE TRIAL COURT ERRED IN RECOGNIZING THE TRIBAL 
COURT ORDER UNDER PRINCIPLES OF COMITY. 
 

The Trial Court concluded that it was bound by the tribal court’s 

finding that it had jurisdiction over the divorce and that Leslie was 

properly served. See Conclusion of Law #6, App. B. 17, 18.   
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South Dakota courts will recognize tribal court orders under 

principles of comity.  Langdeau v. Langdeau, 2008 SD 44, ¶39,751 N.W. 

2d 722, 734(S.D. 2008) (citing First Nat'l Bank of Philip v. Temple, 2002 

SD 36, ¶ 16, 642 N.W.2d 197, 203 (citing Wells v. Wells, 451 N.W.2d 402, 

403 (S.D.1990))  The party seeking recognition must first establish the 

tribal court order complies with SDCL 1-1-25.  Langdeau at ¶39, 734 

((citing Mexican v. Circle Bear, 370 N.W.2d 737 (S.D.1985))  All five of 

thestatutory elements of SDCL 1-1-25 (1) must be established by clear 

and convincing evidence.  Id at ¶39, 734 (Citing Gesinger v. Gesinger, 

531 N.W.2d 17, 19 (S.D.1995) (citing One Feather v. O.S.T. Pub. Safety 

Com'n., 482 N.W.2d 48, 49 (S.D.1992)) see also Red Fox v. Hettich, 494 

N.w.2d 638, 641,642 (S.D. 1993); Wells v. Wells, 451 N.W.2d 402,403 

(S.D.1990); In Re DeFender, 435 N.W.2d 717, 720 (S.D. 1989). 

As in Red Fox, Terri must first clearly and convincingly establish 

that the Tribal Court had jurisdiction over both the subject matter and 

the parties.  Id at 642.  The court in Red Fox stated that it agreed with 

Professor Pommersheim’s general theses that tribal judicial jurisdiction 

depends on “whether the tribal court has proper subject matter, personal 

and territorial jurisdiction….”  Id at 642. 
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TERRITORIAL JURISDICTION 

 The court in Red Fox stated territorial jurisdiction was implicit in 

jurisdictional analysis as a necessary predicate to the determination of 

subject matter jurisdiction.  Id at 642   

 Leslie and Terri have both resided at 45390 121st Street, Sisseton, 

South Dakota for their entire marriage of 27 years.  App. D. 20.  The 

residence is located on fee land and not on Indian trust land or tribal 

land.  App. D. 20.  The status of this land was determined in DeCoteau v. 

District County Court, 420 U.S. 425, 95 S. Ct. 1082 (1975).  In 

DeCoteau, the United States Supreme Court held that the 1891 Act (Act 

of March 3, 1891, c. 543, 26 Stat.1035) terminated the Lake Traverse 

Reservation and that the state has jurisdiction over conduct on non-

Indian lands within the 1867 reservation borders.  The effect of the 1891 

Act was to return unallotted land within the 1867 reservation borders to 

the public domain.  DeCoteau v. District County Ct for Tenth Jud. 

District, 211 N.W.2d 843, 845 (S.D. 1973).  Land within the 1867 

borders that is not tribal trust land or allotted trust land, is not in Indian 

country.  In Re the Matter of J.D.M.C., 2007 SD 97, ¶14, 739 N.W. 2nd 

796, 802 (S.D. 2007).  The court went on to say: 

“The SWO “territory” is the area “within [the Tribe’s] jurisdiction” 

and the portion of the earth that is in [the Tribe’s] exclusive 

possession and control.  Since 1975, it has been understood that 

the Lake Traverse Reservation was terminated, resulting in a 

jurisdictional schematic resembling a checkerboard, and giving 

state court jurisdiction over non-Indian lands within the 1867 

reservation borders”  See DeCoteau, 420 U.S. at 428, 95 S.Ct. at 

https://casetext.com/case/decoteau-v-district-county-court#p428
https://casetext.com/case/decoteau-v-district-county-court#p1085
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1085, 43 L.Ed.2d 300. Sisseton does not fall within the territory of 

the SWO, nor can SWO exercise jurisdiction over Sisseton. See 

id. at 464, 95 S.Ct. at 1102, 43 L.Ed.2d 300 (Douglas, J., 

dissenting).” 

 

 In Re the Matter of J.D.M.C. at ¶31, 806 

 

 There is no dispute in this case that the marital domicile is not 

located in Indian country.  Neither wife nor Husband is domiciled on 

tribal land or in Indian country.  This was the finding of the Trial Court 

in its oral decision from the bench.  App. A. 13, Line 10.   This being the 

case, the tribe does not have territorial jurisdiction in this divorce action.  

Territorial jurisdiction is a necessary predicate to subject matter 

jurisdiction which is a required element of comity.  SDCL 1-1-25(1)(a), 

App. I. 29.  Without subject matter jurisdiction, the Tribal Court Order 

should not have been recognized by the Trial Court.  Terri did not submit 

any evidence on the issue of territorial jurisdiction.  

 It is interesting to note that the Tribal Court found that Leslie 

“resides within the boundaries of the Lake Traverse Reservation.”  App. 

H. 28.  There is no factual or legal basis for this finding by the Tribal 

Court and it is clearly erroneous.  

 
PERSONAL JURISDICTION 

 

 Generally, a tribal court can exercise personal jurisdiction if the 

person has sufficient minimum contacts with the reservation in order to 

https://casetext.com/case/decoteau-v-district-county-court#p1085
https://casetext.com/case/decoteau-v-district-county-court
https://casetext.com/case/decoteau-v-district-county-court#p1102
https://casetext.com/case/decoteau-v-district-county-court
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meet the due process requirements of the Indian Civil Rights Act (ICRA).  

See 25 USC 1302, In Re the Matter of J.D.M.C. at ¶44, 811.  

“Accordingly, whether tribal courts have personal jurisdiction over a 

party is analyzed using the minimum contacts standard expressed 

in International Shoe v. Washington, 326 U.S. 310, 316, 66 S.Ct. 154, 

158, 90 L.Ed. 95 (1945).”  Id at ¶44, 811.  The inquiry is whether Leslie 

has had sufficient minimum contacts with the reservation to conclude 

that the assertion of jurisdiction “does not offend traditional notions of 

fair play and substantial justice.” Id at ¶44, 811 (citing Daktronics, Inc. 

v. LBW Tech Co., Inc., 2007 SD 80, ¶ 5, 737 N.W.2d 413, 416-

17 (quoting Int'l Shoe Co., 326 U.S. at 316, 66 S.Ct. at 158, 90 L.Ed. 95).  

The  J.D.M.C. court went on to say that “More in the way of “minimum 

contacts” is required for a tribal court to exercise long-arm jurisdiction 

over a non-Indian “than would be sufficient for the citizen of one state to 

assert personal jurisdiction over the citizen of another state.'" Id at 

812; Red Fox at 645 (quoting Babbitt Ford, Inc. v. Navajo Indian 

Tribe, 519 F.Supp. 418, 431 (D.Ariz 1981) aff'd in part, rev'd in part on 

other grounds, 710 F.2d 587 (9thCir.1983), cert. denied 466 U.S. 926, 

104 S.Ct. 1707, 80 L.Ed.2d 180 (1984)). 

 The three-part minimum contacts test stated by the South Dakota 

Supreme court is as follows: 

First, the defendant must purposefully avail himself of the 

privilege of acting in the forum state, thus invoking the 

benefits and protections of its laws. Second, the cause of 
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action must arise from defendant's activities directed at the 

forum state. Finally, the acts of defendant must have 

substantial connection with the forum state to make the 

exercise of jurisdiction over defendant a reasonable one. 

 

Daktronics, Inc., 2007 SD 80, ¶ 6, 737 N.W.2d at 413, 417  

  Leslie is a nonresident, non-tribal member who has never resided 

or domiciled on the reservation. App. D. 20.  Leslie does not conduct 

business with the Tribe or conduct business on Tribal land.  App. D. 21.  

His only connection with the Tribe is that he is married to Terri, a tribal 

member, and has adopted her son.  App. D. 21.  The record is devoid of 

any evidence that Leslie has purposely availed himself of the privilege of 

acting on Tribal land or interacting with the Tribe or that the divorce 

action arises from his activities directed at the Tribe.  Likewise, there is 

no evidence that Leslie has such a substantial connection with the forum 

state to make the exercise of jurisdiction over him a reasonable one.  The 

opposite is true.  The record in this case does not reveal any connection 

between him and the Tribe other than his marriage to a Tribal member, 

and an adopted son who is a member. 

 The South Dakota Supreme Court in In Re DeFender, 435 N.W.2d 

717 (S.D. 1989), upheld the circuit court’s refusal to grant comity to a 

Cheyenne River Sioux Tribe custody order.  The father was a member of 

Cheyenne River Sioux Tribe and mother was a member of the Standing 

Rock Sioux Tribe.  The mother did not reside on the Cheyenne River 

Sioux reservation.  The father commenced a custody proceeding with the 
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Cheyenne River Sioux Tribal Court.  In its decision, the DeFender court 

said: 

As we noted in State ex rel Joseph v. Redwing, 429 N.W.2d 49 (S.D. 
1988), a party seeking recognition of a tribal court order under the 
principle of comity must establish the mandatory requisites 

of SDCL 1-1-25 by clear and convincing evidence. Under SDCL 1-
1-25, the party must establish that (1) the tribal court had 

jurisdiction over both the subject matter and the parties; (2) the 
order or judgment was not fraudulently obtained; (3) the order or 
judgment was obtained by a process that assures the requisite of 

an impartial administration of justice, including but not limited to 
due notice and a hearing; (4) the order or judgment complies with 
the laws of the jurisdiction in which it was obtained; and (5) the 

order or judgment does not contravene the public policy of the 
State of South Dakota. See also Hilton v. Guyot, 159 U.S. 113, 16 

S.Ct. 139, 40 L.Ed. 95 (1895); Mexican v. Circle Bear, 370 N.W.2d 
737 (S.D. 1985). 

 
Id at 720. 
 

 

  The DeFender court found that mother did not have sufficient 

contacts with the Cheyenne River Sioux Tribe so as to render her 

amenable to its personal jurisdiction.  Defender at 720, citing 

International Shoe Co. v. Washington, 326 U.S. 310, 66 S.Ct. 154, 90 

L.Ed. 95 (1945) and Kulko v. Superior Court, 436 U.S. 84, 91, 98 S.Ct. 

1690, 1696, 56 L.Ed.2d 132, 141 (1978).  The Defender  court went on to 

say: 

Moreover, we do not believe that Mother did anything so as to 
purposely avail herself of the privilege of conducting activities 
within the Cheyenne River Sioux Indian Reservation so as to 

render herself subject to personal jurisdiction by Tribal Court. See 
Hanson v. Denckla, 357 U.S. 235, 78 S.Ct. 1228, 2 L.Ed.2d 

1283 (1958). Finally, we must note that the actions of Father alone 
are insufficient for the tribe to take jurisdiction over Mother. "The 
unilateral activity of those who claim some relationship with a 
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nonresident defendant cannot satisfy the requirement of contact 
with the forum State." Kulko, 436 U.S. at 93-94, 98 S.Ct. at 

1698, 56 L.Ed.2d at 142, quoting Hanson, supra. 
  

 DeFender at 721. 

 Leslie’s case is similar.  Leslie has done nothing to purposely avail 

himself of the privilege of conducting activities with the Sisseton 

Wahpeton Oyate Tribe.  Following the holding in DeFender, the unilateral 

activity of Terri being a member of the Tribe cannot satisfy the 

requirement of Leslie’s contact with the forum.  For these reasons, the 

Sisseton Wahpeton Tribal Court did not properly have personal 

jurisdiction over Leslie.  Personal jurisdiction is a required element of 

comity.  SDCL 1-1-25(1)(a), App. I. 29.  Without personal jurisdiction, the 

Tribal Court Order should not have been recognized by the Trial Court.  

Moreover, the Tribal Court also had no personal jurisdiction over Leslie 

because he was not served with a legitimate summons, as more fully 

discussed at pages 20-26, infra.   

 In addition to satisfying the due process requirements for personal 

juridiction, the Tribal Court must also follow its own laws.  SWO Tribal 

Code Chapter 45 provides the basis for which the Tribal Court may 

exercise personal jurisdiction over “non-domicilaries”.  App. L. 36.   SWO 

Tribal Code 45-01-02 (1-4) enumerates the four different acts that may 

subject a non-domicilary to the personal jurisdiction of the tribe. None of 

the acts described in this section provide for jurisdiction based upon 
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being married to a member of the Tribe.  The Tribal Court does not have 

personal jurisdiction over Leslie based upon its own Code.   

 

SUBJECT MATTER JURISDICTION   

 

A court's jurisdiction of the subject matter . . . exists when a 

constitution or statute specifically confers upon the court such 

jurisdiction. Timmerman v. Timmerman, 163 Neb. 704, 81 N.W.2d 

135 (1957). This power is likewise conferred upon Indian courts by 

their constitutions or tribal codes. See generally Cohen, Federal 

Indian Law, p. 428 (1958). Red Fox v. Hettich, 494 N.w.2d 638, 

643 (S.D. 1993) citing Leon v. Numkena, 142 Ariz. 307, 689 P.2d 

566, 568 (1984) 

 

 The SWO Tribal Code clearly provides for civil jurisdiction over 

divorce actions involving its members.  SWO Tribal Code 34-03-01 

provides as follows: 

34-03-01  MARRIAGES AND DIVORCES 

 

The Sisseton Wahpeton Sioux Tribal Court shall have jurisdiction 

over marriages and divorces of the members of the Sisseton-

Wahpeton Sioux Tribe and other Indian Tribes. (emphasis added)  

 

App. K. 32.  

 

 What is not clear is whether the language of the 34-03-01 requires 

that both parties be members of the “Tribe or some other Indian Tribe.”  

Leslie urges that a plain reading of the various SWO Tribal Code Sections 

leads to the conclusion that the SWO Tribal Code only grants the SWO 

Tribal Court jurisdiction over divorces in which both the husband and 

https://casetext.com/case/timmerman-v-timmerman-3
https://casetext.com/case/timmerman-v-timmerman-3
https://casetext.com/case/timmerman-v-timmerman-3
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wife are tribal members.  The plural use of the term “members” suggests 

that both parties must be members.   

 Similar language is used in SWO Tribal Code 34-17-01 which 

reads as follows: 

34-17-01 DIVORCE  

The Sisseton-Wahpeton Sioux Tribe shall have authority to grant 
divorces to members of the Sisseton-Wahpeton Sioux Tribe or any 

Indian Tribe whether the marriage was consummated under 
marriage license issued by the clerk of the Sisseton-Wahpeton 
Tribal Court, or under license issued by State or Tribal authority. 

   (emphasis added) 
App. K. 33. 

 

 Again, the language uses the plural form of “members” to suggest 

that both parties to the divorce must be members of the Tribe.  The 

meaning of these last two Tribal Code sections becomes clearer when we 

look at SWO Tribal Code 34-23-04 and 34-23-05.  App. K. 35.   

34-23-04  In case service cannot be made upon the reservation, 
the summons together with a copy of the complaint shall be 

forwarded to the law and order department of the Reservation  
where the defendant is enrolled, or the law and order 
department of the jurisdiction of the defendant’s last known 

address and there served. (emphasis added) 
 

App. K. 35 
 
34-23-05 If service cannot be made personally either on the Lake 

Traverse Reservation or on the Reservation where the defendant 
is enrolled, a return shall be made to the Clerk showing said facts; 

thereupon the Clerk shall cause to be posted at the Agency and the 
courthouse of both Reservations a copy of the summons and 
complaint; and also mail a copy of the summons and complaint to 

the last known post office address of the defendant and service 
shall be deemed complete.  The defendant shall be given thirty (30) 
days in which to answer the complaint, either personally or by 

mail. (emphasis added) 
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App. K. 25 
 

 In both 34-23-04 and 34-23-05, the Code uses the language “the 

Reservation where the defendant is enrolled.”  The plain reading of these 

sections leads to the conclusion that it was the intention of the Tribal 

legislators that the defendant in the Tribal divorce must be a member of 

the Sisseton Wahpeton Oyate Tribe or some other tribe.  This is the only 

logical way to construe these code sections collectively giving them there 

plain and ordinary meaning.  When read as a whole, the SWO Tribal 

Code only confers jurisdiction to grant divorces between two members of 

the Sisseton Wahpeton Oyate Tribe or a member of some other Indian 

tribe.  Thus, the Sisseton Wahpeton Tribal Court is without subject 

matter jurisdiction over the divorce of Leslie and Terri.  Subject matter 

jurisdiction is a required element of comity.  SDCL 1-1-25(1)(a), App. I. 

29.  Without subject matter jurisdiction, the Tribal Court Order should 

not have been recognized by the Trial Court. 

  

BURDEN OF PROOF 

 

Terri, as the party seeking recognition, has the burden to establish 

the mandatory requisites of SDCL 1-1-25 by clear and convincing 

evidence.  Defender at 720.  Terri did not present any evidence to the 

Trial Court.  She did not testify or submit an affidavit, nor did she call 

any witnesses to testify.  Terri’s counsel stating “My client, Terri 
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Torgerson, is the courtroom today if the court would be inclined to hear 

testimony from her” is not evidence.  App. A. 2, Line 22.  Terri also did 

not present a transcript of the Tribal Court proceedings.  Terri rested on 

legal argument and the Tribal Court’s findings of fact, conclusions of law 

and Order.  App. H. 28.  Given the fact that there is no evidence to 

establish the Tribal Court could exert personal jurisdiction over Leslie, 

the Tribal Court Order should not have been given comity under SDCL 1-

1-25.  In Re the Matter of J.D.M.C. at ¶49, 813 (holding that the tribal 

court order was not entitled to comity because there was no evidence 

presented to establish the tribe could exert personal jurisdiction) 

 The legislature intended for the Trial Court to enter findings of fact 

and conclusions of law on each of the mandatory elements of SDCL 1-1-

25.   Langdeau at ¶41, 735.  The Trial Court simply recognized the Tribal 

Court Order and its findings and conclusions, without the requisite 

inquiry and burden of proof required under SDCL 1-1-25.   

The failure to conduct an evidentiary hearing with the burden on 

the party seeking recognition, in this case, Terri, puts this Court at 

significant disadvantage.  The Trial Court also failed to make findings 

regarding “irregularities” raised by Leslie in his Affidavit.  App. D. 21  

Leslie raised the following issues with the proceedings in Tribal Court in 

his Affidavit: 

1.  The Tribal Order fails to provide the factual and legal basis for 
exerting subject matter and personal jurisdiction in the Tribal 

divorce action.  App. D. 21, par.17. 
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2. The findings of the Tribal Order state that Leslie “resides on the 
Lake Traverse Reservation.”  This finding is untrue and has no 

factual or legal basis.  App. D. 21, Par. 17. 
 

 

3. The findings of the Tribal Order state that Leslie “is employed by 
a tribal entity.”  This finding is untrue and has no factual basis.  
App. D. 21, Par. 17.  

 
 

4. The findings of the Tribal Order state that my “children” are 

Tribal members.  My two biological children are not Tribal 
members.  My one adopted child is a Tribal member.  App. D. 
21, Par. 17. 

 
 

5. Leslie raised the issue of insufficient process in that the Clerk 

did not issue the summons as required under Tribal Code. App. 
D. 21, Par. 14.  

 

 
6. Leslie was the only party to submit testimony which was by 

affidavit.  It was improper for the Tribal Court to make findings 
on matters that were not supported by testimony or affidavit. 
App. D. 21, Par.18 

 
 

7. Leslie does not believe that he received an impartial 
administration of justice.  App. D. 22, Par. 18 

 

 

The Trial Court erred when it failed to make factual findings on 

most of the required elements of 1-1-25 (1).  The Trial Court did find that 

the Tribal Court did have subject matter jurisdiction pursuant to Tribal 

Code 34-17-01.  App. B. 17.  However, the Trial Court did not make 

findings on (1) that the tribal court had personal jurisdiction, (2) that  

the order was not fraudulently obtained, (3) that the order was obtained 

by a process that assures the requisites of an impartial administration of 
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justice, (4) that the order complies with the laws, ordinances and 

regulations of the Tribe, (5) that the order does not contravene public 

policy of this state.  Terri did not offer evidence on these omitted issues 

either, as was her burden to do. 

 

FULL FAITH AND CREDIT 

 

This court has recognized that a judgment or order entered in the 

SWO Tribal Court must be given full faith and credit in our state courts.  

Full faith and credit applies as long as the tribal court “had jurisdiction 

over the parties and the subject matter.”  In Re the Matter of J.D.M.C. at 

¶38, 808.  A judgment or order is entitled to full faith and credit, even as 

to questions of jurisdiction, when the second court’s inquiry discloses 

that those questions have been fully and fairly litigated and finally 

decided in the court that rendered the judgment.  Id at ¶38, 808 (citing 

Durfee v. Duke, 375 U.S. 106, 111, 84 S.Ct. 242, 245, 11 L.Ed.2d 

186 (1963))  In our case, the issues of personal and subject matter 

jurisdiction were argued, but not fully litigated in tribal court.  In 

J.D.M.C., the Court stated that it was prevented from reviewing whether 

the issues of personal and subject matter jurisdiction were fully and 

fairly litigated in tribal court because the record did not include a 

transcript of those proceedings, only the memorandum opinion.  Id at 

¶40, 809.  Likewise, in our case, the only record of those proceedings is 
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the Tribal Court Order.  App. H. 28.  The trial court did not have the 

benefit of transcript in order to make the necessary findings as to 

whether the issues of personal and subject matter jurisdiction were fully 

and fairly litigated.  And now this Court, on review, does not have the 

benefit a Tribal court transcript rendering the Court unable to review 

whether the issues of personal and subject matter jurisdiction were fully 

and fairly litigated.   Given the lack of evidence to review, the Tribal 

Court Order should not have received full faith and credit.   

 

II. THE DIVORCE PROCEEDINGS WERE FIRST PROPERLY 
COMMENCED BY LESLIE IN STATE COURT. 

 

 

 When there is concurrent jurisdiction, the court first to obtain 

jurisdiction pursuant to proper process and proper service of process 

attains jurisdiction to hear the action.  Langdeau v. Langdeau, 2008 SD 

44, ¶ 23, 751 N.W. 2d 722, 731(S.D. 2008); Harris v. Young, 473 N.W.2d 

141, 145 (S.D. 1991);  Wells v. Wells, 451 N.W.2d 402, 405 (S.D. 1990).  

The Trial Court found that State Court and Tribal Court have concurrent 

jurisdiction over the parties’ divorce.  App. B. 18.  The Trial Court further 

found that divorce proceedings were first properly commenced in Tribal 

Court and that the Tribal Court was first to obtain valid personal 

jurisdiction over the parties.  App. B. 17, 18.  It is Leslie’s position that 

he was first to properly commence his divorce action in state court.  



20 

 

 Terri filed a Verified Complaint for Divorce in Tribal Court on 

October 18, 2021.  App. G. 25. On this same date, Terri filed a Summons 

signed by her attorney, Gordon P. Nielsen.  App. F. 24.  The Tribal 

Summons and Complaint were served on Leslie on October 27, 2022, in 

Sisseton, South Dakota. HT at 3-13; App. A. 3, Line 13.  Leslie served 

Terri with the Summons and Complaint for divorce in the state court 

action on January 26, 2022. SR at 6.  Thus, assuming the Tribal court 

has subject matter and personal jurisdiction, which is disputed, the 

Tribal Court divorce would be the first to be properly commenced.  

However, the Tribal Court Summons is defective such that the service of 

the Tribal Court Summons on Leslie is ineffective.   

 The Rules of Civil Procedure of the Sisseton Wahpeton Oyate Tribal 

Code state in part as follows:  

Rule 2 

  

(a) A civil action is commenced by filing a complaint or petition 

and serving a copy of such on the defendant or respondent 
as provided herein. The Court shall have jurisdiction from 
such time as the complaint or petition and summons are 

filed. The complaint or petition must be properly served upon 
the defendant or respondent and a return of service must be 

filed with the Clerk.  
 
 

(c) Service of process shall consist of delivering to the party 
served a copy of the complaint or petition and summons, 

issued by the Clerk, which advises the defendant or 
respondent that she/he is required to answer the complaint 
or petition within 20 days or a default judgment will be 

entered against her/him. (emphasis added)  
 

  App. J. 31. 
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 Section 34-23-02 of Sisseton Wahpeton Oyate Tribal Code 

provides as follows:  

The Complaining party shall file with the Clerk a certified 

complaint, stating his or her cause of action, and thereupon, 

the Clerk shall issue a summons in the name of the 

Sisseton-Wahpeton Sioux Tribe to the defendant, informing 

him or her of the pendency of the action, and the summons 

shall concisely state the grounds upon which annulment or 

divorce is asked. (emphasis added)  

 

App. K. 34.  

 

 Both Rule 2 (c) and section 34-23-02 state clearly that it is the 

Clerk who is to issue the summons upon filing of the complaint.  This is 

similar to the Rule 4 of the Federal Rules of Civil Procedure which states: 

b. Issuance. On or after filing the complaint, the plaintiff may 

present a summons to the clerk for signature and seal.  If 
the summons is properly completed, the Clerk must sign, 

seal, and issue it to the plaintiff for service on the defendant.  
A summons- or a copy of a summons that is addressed to 
multiple defendants – must be issued for each defendant to 

be served.  

 

 Terri, through her counsel, filed the Complaint with the Clerk of 

the SWO Tribal Court.  It is apparent from the face of the Summons that 

it was not issued by the Clerk.  The Summons that was served on Leslie 

and filed in Tribal Court is signed by “Gordon P. Nielsen, Attorney for 

Plaintiff”.  App. F. 24.  The SWO Tribal Code does not authorize anyone 

to issue a summons other than the Clerk.  In addition, SWO Tribal Code 

section 34-23-02 requires that the Summons concisely state the grounds 

upon which the divorce is asked.  The Summons served in the tribal case 



22 

 

does not state the grounds upon which the divorce is asked.  Thus, the 

Summons in tribal case is defective as it is not in compliance with the 

requirements of the law of the Sisseton-Wahpeton Oyate Tribe.   

 After raising the issue of the defective summons in Tribal Court, 

the Tribal Clerk of Courts, Eileen Pfeifer, issued her Affidavit of Clerk of 

Courts explaining she did not proceed with service of the Tribal 

Summons because she was waiting for an address from Plaintiff’s 

attorney on where to serve him (Leslie).  App. E. 23.   

 Service of a proper summons is required for the court to acquire 

personal jurisdiction over the defendant in every lawsuit.  Applying F. R.  

Civ.P. Rule 4, the court in Omni Capital Intern., Ltd. v. Rudolf Wolff & 

Co., Ltd. 484 U.S. 97, 104, 108 S.Ct. 404, 409 (U.S.1987), said  “[S]ervice 

of summons is the procedure by which a court having venue and 

jurisdiction of the subject matter of the suit asserts jurisdiction over the 

person of the party served.” citing  Mississippi Publishing Corp. v. 

Murphree, 326 U.S. 438, 444-445, 66 S.Ct. 242, 245-246, 90 L.Ed. 185 

(1946). Once service has been contested, the plaintiff bears the burden of 

establishing the validity of service pursuant to Rule 4. O’Meara v. 

Waters, 464 F. Supp. 2d 474, 476 (D. Md. 2006).   

 In Patel-Julson v. Paul Smith Las Vegas, Inc., Case No. 2:12-cv-

01023-MMD-CWH (D. Nev. Apr. 23, 2013), the court stated:   

A federal court does not have jurisdiction over a defendant unless 

the defendant has been served properly under [Rule] 4." Direct 

Mail Specialists v. Eclat Computerized Techs., Inc., 840 F.2d 685, 
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688 (9th Cir. 1988); see also Murphy Bros., Inc. v. Mitchell Pipe 

Stringing, Inc., 526 U.S. 344, 350 (1999) ("Service of process, 

under longstanding tradition in our system of justice, is 

fundamental to any procedural imposition on a named 

defendant."). Where the validity of service is contested, the burden 

is on the party claiming proper service to establish its 

validity. Cranford v. United States, 359 F.Supp.2d 981, 984 (E.D. 

Cal. 2005) (citing Grand Entertainment Group, Ltd. v. Star Media 

Sales, Inc., 988 F.2d 476, 488 (3d Cir. 1993)). Assuming 

insufficiency of process or insufficiency of service of process, the 

Court has discretion to dismiss an action or simply quash 

service. See e.g., SHJ v. Issaquah School District No. 411, 470 

F.3d 1288, 1293 (9th Cir. 2006) citing Stevens v. Security Pac. 

Nat'l Bank, 538 F.2d 1387, 1389 (9th Cir. 1976) ("the choice 

between dismissal and quashing service of process is in the district 

court's discretion.") 

 

 F. R. Civ. P. 4, SWO Tribal Code Rule 2 (c), and SWO Tribal Code 

34-23-02 all require a Summons to be issued by the Clerk.  It is clear 

that the Tribal Summons served on Leslie is defective.  Since the Tribal 

Code only authorizes the Summons to be issued by the clerk of Tribal 

Court, the fact that it was issued by Terri’s attorney makes the summons 

wholly invalid.  Service of a wholly invalid summons does not confer 

jurisdiction on the Tribal Court.   Under the analogous F. R. Civ. P. Rule 

4, this defect would render the summons a nullity.  Ayres v. Jacobs & 

Crumplar, 99 F.3d. 565, 568-70 (3d Cir. 1996); see also Harper v. City of 

New York, 424 Fed. Appx. 36, 40 (2d Cir. 2011).   The court in Ayres held 

that a summons not issued and signed by the clerk with the seal of the 

court affixed thereto fails to confer personal jurisdiction over a defendant 

even if properly served.  Ayres at 570.   “An unsigned summons 
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demonstrates a flagrant disregard for the rules of procedure and 

suggests that the summons was issued by the plaintiff and not the 

clerk.”  Barrett v. Allentown, 152 F.R.D. 46, 49 (E.D.Pa. 1993)   Likewise, 

in our case, the SWO Tribal Court has not acquired personal jurisdiction 

over Leslie due to insufficiency of process due to the failure to serve a 

proper summons issued by the Tribal Clerk.  The Tribal Court’s order is 

not entitled to recognition in state court because it failed to follow the 

laws of the SWO Tribal Code. 

 The Tribal Court determined that the Leslie was properly served in 

the Tribal divorce case.  App. H. 28.  He was not.   In Wells v. Wells, 451 

N.W.2d 402, 405 (S.D. 1990), the South Dakota Supreme Court stated: 

South Dakota courts will recognize tribal court orders under 

the principle of comity, State ex rel. Joseph v. Redwing, 429 

N.W.2d 49 (S.D. 1988), cert. Denied 490 U.S. 1069, 109S.Ct. 

2071, 104 L.Ed.2d 636 (1989), but the party seeking 

recognition must first establish that the tribal court order 

complies with SDCL 1-1-25.  Mexican v. Circle Bear, 370 

N.W.2nd 737 (S.D. 1985).  SDCL 1-25-25 (1)(d) requires a 

showing by clear and convincing evidence that “the order of 

judgment complies with the laws, ordinances and 

regulations of the jurisdiction from which it was obtained.” 

 

  Id at 403. 

 In our case, Terri is required to establish by clear and convincing 

evidence that the Tribal Order complies with the laws of the SWO Tribe.   

 The Court in Wells went on to say: 

It has long been recognized that a party has a “right 

collaterally to impeach a decree of divorce made in another 

state, by proof that the court had no jurisdiction.“  Williams 
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v. State of North Carolina, 325 U.S. 226, 229, 65 S.Ct. 

1092,1095, 89 L.Ed. 1577, 1581 (1945), (Williams II): see 

also Underwriter’s Nat’l Assurance Co. v. North Carolina Life 

and Accident and Health Ins. Guar. Ass’n, 455 U.S. 691, 705, 

102 S.Ct. 1357, 1366, 71 L.Ed.2d 558, 570-71 (1982) 

(“Before a court is bound by the judgment rendered in 

another State, it may inquire into the jurisdictional basis of 

the foreign court’s decree.”)  

 

 Id at 404. 

 Because the SWO Tribal Clerk never issued a proper summons to 

be served and filed with the SWO Tribal Court, the process in Tribal 

Court is defective and the Tribal Court has not yet acquired jurisdiction 

pursuant to a plain reading of the rules.  At this point, process in tribal 

court is still defective.  On the other hand, Leslie properly served Terri 

with the Summons and Complaint in Circuit Court on January 26, 2022.  

SR at 6.  Thus, Leslie was first to properly commence a divorce action. 

 In Wells, the South Dakota Supreme Court refused to recognize a 

tribal court divorce decree because the summons and complaint were not 

properly served on the defendant in compliance with the tribal code.  Id 

at 404.  In that case, Justice Henderson in his concurring opinion stated: 

Here, in Wells, I can join the majority without abandoning my 

position in Red Wing because the tribal court patently violated its 

own rules; and thereby, no valid service was effectuated upon the 

wife. Succinctly, a tribal judge cannot change a tribal code. Thus, 

the tribal court did not obtain jurisdiction. 

 Id, Wells at 406 

 

 Since process was defective in Tribal Court, the Tribal Court did 

not obtain jurisdiction.  Leslie was first to properly commence a divorce 
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action and Roberts County Circuit Court has proper jurisdiction over this 

matter.    

 Circuit courts may not refuse to hear divorce proceeding that are 

properly commenced first in South Dakota, in favor of another states 

jurisdiction.  Langdeau v. Langdeau, 2008 SD 44, ¶ 18, 751 N.W. 2d 722, 

729(S.D. 2008); citing Lustig v, Lustig, 1997 SD 24, ¶14, 560 N.W.2d 239 

(S.D. 1997) Since Leslie first properly commenced his divorce proceeding 

in circuit court, it should not have been dismissed by the Trial court.   

 

III. FINDING OF FACT #6 IS NOT SUSTAINED BY THE 
EVEDENCE. 

 

 

Findings of fact are reviewed under the clearly erroneous standard. 

Rush v. Rush, 2015 SD 56, ¶ 6  866 N.W.2d 556, 559 (S.D. 2015) (“Pieper 

v. Pieper, 2013 S.D. 98, ¶ 12, 841 N.W.2d 781, 785 ”) 

The Circuit Court entered a finding of fact #6 which states as follows: 

Leslie and Terri owned and operated Dakota Sioux Fuel 

Propane in Sisseton, for many years which was a tribally 
chartered business and both have had dealings with the 
Sisseton Wahpeton Oyate and its Court’s system.  

 

App. B. 17 

The evidentiary record in this case consists of Leslie’s Complaint for 

divorce and Leslie’s Affidavit submitted in opposition to the Terri’s motion 

to dismiss.  Terri did not testify at the May 23, 2022, motion hearing and 

she did not submit an affidavit or any other evidence.    Leslie stated in his 

affidavit in paragraph 9 that he does not conduct business with the Tribe.  
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App. D. 21.  Leslie further stated in his affidavit in paragraph 12 that his 

only connection with the Tribe was that he is married to one of its 

members, and that he had adopted her son.  App. D. 21.   

 The only reference in the record to support this finding is a 

statement by Terri’s counsel during oral argument as follows: 

 
“They owned and operated Dakota Sioux Fuel and Propane in 

Sisseton which was a tribally chartered business for many years.” 
 

App. A. 3, Line 10. 

 

This was simply a statement offered by Terri’s counsel during 

argument. It is not evidence.  There was no evidence offered by Terri to 

support this statement made by her counsel.  In fact, the statement, as 

well as the finding of fact related to it, are contrary to the evidence offered 

by Leslie in his affidavit where he states that he his only connection to the 

Tribe is that he is married to one of its members, and that he adopted her 

son.  App. D. 21.  Since there is no evidence in the record to support this 

finding, this finding is clearly erroneous.  

Furthermore, Dakota Sioux Propane, Inc. was administratively 

dissolved in 2004.  Relevant corporate documents are attached, included 

in the Appendix as App. M.  This Court is requested to take judicial 

notice of these records on file with the South Dakota Secretary of State, 

which it may do.  Nelson v. WEB Water Development Ass’n, Inc., 507 

N.W.2d 691, 693 (S.D. 1993).  This information is also relevant under 
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SDCL 1-1-25(2), that “the order or judgment was not fraudulently 

obtained.” 

IV. FINDING OF FACT # 9 STATING THAT LESLIE APPEARED 

PERSONALLY AT THE JANUARY 10, 2022, TRIBAL HEARING 
IS NOT SUSTAINED BY THE EVIDENCE. 

 

The Circuit Court entered a finding fact that “Leslie appeared 

personally along with legal counsel at the Tribal Court.”  There is no 

evidence in the record that Leslie appeared personally at the Tribal Court 

hearing on January 10, 2022.  This finding is directly contrary to the 

content of the Tribal Court Order offered by Terri to support her contention 

that the Circuit Court was bound by the Order.  App. H. 18.  The Tribal 

Court Order clearly states that “The legal representatives of both parties 

were present, but the Plaintiff and Defendant did not attend.”  App. H. 18.  

Since there is no evidence in the record that supports the finding that 

Leslie appeared personally at the Tribal Court hearing, this finding is 

clearly erroneous.   

 

CONCLUSION 

The Tribal Court Order should not have been recognized under 

principles of comity or full faith and credit.  Terri failed to establish the all 

of the mandatory elements of SDCL 1-1-25 by clear and convincing 

evidence.  Terri’s process was insufficient under the SWO Tribal Code.  
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Leslie was first to properly commence his divorce in state court and it 

should not have been dismissed.   

Dated this 11TH  day of October, 2022. 
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PRELIMINARY STATEMENT 

Citations to the settled record as reflected by the Clerk’s Index are designated with 

“SR” followed by the page number. Citations to the Appendix are designated “App.” 

followed by the page number.  

References to Plaintiff/Appellant in this matter, may be referred to as “Appellant” 

or “Leslie”.  The Defendant/Appellee in this matter, may be referred to as “Appellee” or 

“Terri”. 

The Transcript of the May 23, 2022, Motion Hearing will be referred to as “HT” 

followed by the page and line. 

JURISDICTIONAL STATEMENT 

Terri and Leslie were married on October 7, 1994, in Vermillion, Clay County, 

South Dakota.   Leslie admits that he was served with a Tribal Divorce Summons and 

Complaint on October 27, 2021. On November 15, 2021, Leslie filed in Tribal court a 

Motion to Dismiss the Tribal court divorce matter.  A hearing was held on Leslie’s 

Motion to Dismiss in tribal court on January 10, 2022, at which time Leslie appeared 

personally along with legal counsel at the tribal court. (App. 1) The tribal court issued its 

Order denying Leslie’s Motion to Dismiss on January 10, 2022.   In its Order denying 

Leslie’s Motion to Dismiss the tribal court Judge determined (1) That the SWO Tribal 

Court had jurisdiction in this matter; and (2) That Leslie was properly served with the tribal 

court divorce summons and complaint. Leslie did not appeal the SWO Tribal Court 

decision (App. 4).  

On November 10, 2021, Leslie’s attorney delivered a State Court Summons and 

Complaint to the Roberts County Sheriff.  Terri was served with the State Court Summons 

and Complaint on January 26, 2022, after the tribal court had already obtained jurisdiction 
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over the parties and the action for divorce (SR 6). 

Terri filed a Motion to Dismiss Plaintiff’s Complaint in circuit court on March 30, 

2022.  (SR at 10).  Terri subsequently filed an Amended Motion to Dismiss in circuit 

court on May 16, 2022.  (SR at 26).  A hearing was held on the Motion to Dismiss on 

May 23, 2022.  The circuit court granted Terri’s Motion to Dismiss and entered Findings 

of Fact and Conclusions of Law dated June 5, 2022, and filed on June 6, 2022. (SR at 66, 

App. 47). Leslie failed to propose findings of fact and conclusions of law and also failed 

to file objections to the circuit court’s Findings of Fact and Conclusions of Law. The circuit 

court entered an Order of the Court Dismissing Action with Prejudice dated June 5, 2022, 

and filed on June 6, 2022.  (SR at 69; App. 43).  Notice of Entry was dated June 17, 

2022, and filed July 21, 2022 (App. 44).  The Order of the Court Dismissing Action with 

Prejudice was a final order in the circuit court and had the effect of terminating the action 

as to all of the issues and all of the parties.  Leslie filed a Notice of Appeal as to the circuit 

court Order on July 7, 2022. (SR at 70). This  Court has jurisdiction pursuant to SDCL 

15-26A-3.   

The divorce trial was held in the Sisseton Wahpeton Oyate Tribal Court on July 19, 

2022.   Leslie was provided with notice of the trial but did not appear.  Leslie’s attorney 

did appear at the time of trial but elected not to participate stating that he was only there 

for the purpose of arguing jurisdictional matters. (App. 5). The SWO Tribal Court entered 

its Findings of Fact and Conclusions of Law (App. 5) and Judgement and Decree of 

Divorce (App. 19)  and filed both documents with the Tribal Clerk of Courts on August 

2, 2022. 
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Leslie failed to properly appeal the tribal court Judgement and Decree of Divorce. 

(App. 39, 41). 

STATEMENT OF THE ISSUES 

 

I. DID THE TRIAL COURT’S FINDINGS OF FACT SUPPORT ITS 

CONCLUSIONS OF LAW? 

 

A.  The circuit court’s findings of fact support its conclusions of law. 

Relevant Authority: 

Sutera v. Sully Buttes School Dist. 58-2, 1997 S.D. 27, ¶ 9, 561, N.W.2d 20, 23 

Estate of Palmer, 2007 S.D. 133, 744 N.W.2d 550 

Karras v. Alpha Corp., 528 N.W.2d 397, 401 (S.D. 1995) 

 

II. IS APPELLANT COLLATERALLY ESTOPPED FROM ATTACKING A 

FINAL JUDGMENT ON JURISDICTIONAL GROUNDS? 

 

A.  This Court is bound to recognize the tribal court’s determination of its 

own jurisdiction.  

Relevant Authority: 

Durfee v. Duke, 375 U.S. 106, 111, 84 S.Ct. 242, 245 

Baldwin v. Iowa State Traveling Men’s Ass’n, 283 U.S. 522, 525-27, 51 S. Ct. 

517, 518 

Wells v. Wells, 2005 S.D. 67, 698 N.W.d2d 504 

National Farmers Union Ins. Co. V. Crow Tribe, 741 U.S. 845 (1985) 

 

III. DID THE TRIAL COURT ERROR IN RECOGNIZING THE TRIBAL COURT 

ORDER AS A MATTER OF COMITY UNDER SDCL 1-1-25? 

 

A. The State Court in Roberts County and the Sisseton Wahpeton Oyate 

Tribal Court have concurrent subject matter jurisdiction over this matter. 

Relevant Authority: 

SDCL 1-1-25 

Red Fox v. Hettich, 494 N.W.2d 638, 641 (S.D. 1993) 

Met Life Auto and Home Ins. Co. v. Lester, 2006 S.D. 62, 719 N.W.2d 385 

SWO Code 34-17-01  

 

IV. DID THE TRIAL COURT ERROR IN DETERMINING THAT THE TRIBAL 

COURT DIVORCE PROCEEDING WAS FIRST PROPERLY COMMENCED? 

 

A. Appellant was first properly served in tribal court. 

Relevant Authority: 

In Re the Matter of J.D.M.C., 2007 s.d. 97, 739 N.W.2d 796 

Underwriters Nat’l Assurance Co. v. Life and Accident and Health Insurance 

 Guaranty Ass’n, 455 U.S. 691, 704-05, 102 S.Ct. 1357, 1371 
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Bell v. Dillard Dep’t Stores, Inc., 85 F.3d 1451, 1456 (10th Cir. 1996)  

V. DID THE TRIAL COURT ERROR IN FINDING THE FINDINGS OF FACT #6 

AND #9? 

 

A. The Findings of Fact #6 and #9 are supported by evidence and were found 

by the circuit court.  

Relevant Authority: 

Van Duysen v. Van Duysen, 2015 SD 84, ¶ 12, 871 N.W.2d 613, 616 

Steensland v. Steensland, 43 S.D. 416, 179 N.W.2d 495, 496 

Mokrejs v. Mokrejs, 55 S.D. 285, 226 N.W.2d 264, 265 (S.D. 1929) 

 

STATEMENT OF THE CASE 

This is an appeal from the Fifth Judicial Circuit, Roberts County, South Dakota, the 

Honorable Jon S. Flemmer presiding.  This was a divorce action brought by Leslie against 

Terri.  See generally Complaint (SR at 3-5).  Terri filed a Motion to Dismiss and an 

Amended Motion to Dismiss.  (SR at 10, 26).  The circuit court granted the motion and 

entered its Findings of Fact and Conclusions of Law filed on June 6, 2022.  (SR at 66; 

App 47).  Leslie failed to propose findings of fact and conclusions of law and also failed 

to file objections to the circuit court’s Findings of Fact and Conclusions of Law. The circuit 

court entered its Order of the Court Dismissing Action filed on June 6, 2022. (SR 69; App 

43). 

STATEMENT OF THE FACTS 

Terri is a resident of Roberts County, South Dakota and she resides within the 

original boundaries of the Lake Traverse Reservation. (SR 66).  Terri is an enrolled 

member of the Sisseton Wahpeton Oyate. (SR 66).  Leslie  is a resident of Roberts 

County, South Dakota and resides within the original boundaries of the Lake Traverse 

Reservation. (SR 66).  Leslie is not an enrolled member of the Sisseton Wahpeton Oyate. 

(SR 66).  Terri and Leslie were married on October 7, 1994, in Vermillion, Clay County, 
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South Dakota.  (SR 66).  Terri and Leslie were divorced by order of the Sisseton 

Wahpeton Oyate Tribal Court  on August 2, 2022. (App. 19). Leslie and Terri owned and 

operated Dakota Sioux Fuel and Propane in Sisseton for many years which was a tribally 

chartered business and both have had dealing with the Sisseton Wahpeton Oyate and its 

Court’s system. (SR 67).  Leslie admits that he was served with a Tribal Divorce 

Summons and Complaint on October 27, 2021. (SR 67).  On November 15, 2021, Leslie 

filed in tribal court a Motion to Dismiss the tribal court divorce matter. (SR 67, App. 1).  

A hearing was held on Leslie’s Motion to Dismiss in tribal court on January 10, 2022, at 

which time Leslie appeared personally along with legal counsel at the tribal court.  (SR 

67, App. 1).  The tribal court issued its Order denying Leslie’s Motion to Dismiss on 

January 10, 2022.  (SR 67, App. 4).  In its Order denying Leslie’s Motion to Dismiss the 

tribal court Judge determined (a) that the SWO Tribal Court had jurisdiction in this matter; 

and (b) that Leslie was properly served with the tribal court divorce summons and 

complaint.  (See Findings of Fact #9, SR 67, App. 4).   Leslie did not appeal the SWO 

Tribal Court decision. (SR 67).  On November 10, 2022, Leslie’s attorney delivered a 

State Court Summons and Complaint to the Roberts County Sheriff. (SR 67).  Terri was 

served with the State Court Summons and Complaint on January 26, 2022, after the tribal 

court had already obtained jurisdiction over the parties and the action for divorce.  (SR 1, 

3, 6, 67). 

The tribal court first obtained valid personal jurisdiction over the parties.  (SR 67, 

App. 4, 48). The Sisseton Wahpeton Oyate Tribal Court has jurisdiction in this divorce 

matter based on the Tribal law including SWO Code 34-17-01. (SR 67, App. 7, 53).  Terri 

filed a Motion to Dismiss and an Amended Motion to Dismiss the circuit court divorce.  
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(SR 10, 26).  The circuit court granted the motion and entered Findings of Fact and 

Conclusions of Law filed on June 6, 2022.  (SR 66; App. 47).  Leslie failed to propose 

findings of fact and conclusions of law and also failed to file objections to the circuit court’s 

findings of fact and conclusions of law.  The circuit court entered its Order of the Court 

Dismissing Action filed on June 6, 2022. (SR 69; App. 43). The divorce trial was held in 

the Sisseton Wahpeton Oyate Tribal Court on July 19, 2022. Leslie was provided with 

notice of the trial but did not appear. Leslie’s attorney did appear at the time of trial but 

elected not to participate stating that he was only there for the purpose of arguing 

jurisdictional matters. (App. 5). Leslie did submit exhibits to be used at SWO Tribal Court 

for trial. (See paragraph 13 of tribal court Findings of Fact, App. 6). The SWO Tribal Court 

entered its Findings of Fact and Conclusions of Law (App. 5) and Judgement and Decree 

of Divorce (App. 19)  and filed both documents with the Tribal Clerk of Courts on August 

2, 2022.  

Leslie failed to properly appeal the tribal court Judgement and Decree of Divorce.  

(App. 39, 41).   

STANDARD OF REVIEW 

In this case Leslie failed to propose findings of fact and conclusions of law and  

also failed to file objections to the circuit court’s Findings of Fact and Conclusions of 

Law. 

   “The failure of an appellant to object to findings of fact and conclusions of law  

and to propose his or her own findings, limits review to the question of whether the 

findings support the conclusions of law and judgment.” Canyon Lake Park, LLC v. 

Loftus Dental, PC, 2005 S.D. 82, 700 N.W.2d 729 (citing Premier Bank, N.A. v. 
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Mahoney, 520 N.W.2d 894, 895 (S.D. 1994)) (quoting Huth v. Hoffman, 464 N.W.2d 

637, 638 (S.D. 1991)). See also Selway Homeowners Ass’n v. Cummings, 2003 S.D. 11, 

¶14, 657 N.W.2d 307, 312 (holding that since the appellant failed to either object to 

findings of fact or conclusions of law proposed by the appellee, or propose findings of 

fact and conclusions of law of their own, this Court’s review was whether the findings 

supported the conclusions of law and judgment).  

     Therefore, this Court’s review in this case is limited to determining whether the 

trial court’s findings of fact support its conclusion of law. 

ARGUMENT 

I. DID THE TRIAL COURT’S FINDINGS OF FACT SUPPORT ITS 

CONCLUSIONS OF LAW? 

 

Leslie failed to propose findings of fact and conclusions of law and failed to file 

objections to the circuit court’s Findings of Fact and Conclusions of Law. 

As stated above, this Court’s review in this case is limited to determining whether 

the trial court’s Findings of Fact support its conclusion of law in this action for divorce.  

The circuit court entered its Order of the Court Dismissing Action with Prejudice 

on June 5, 2022. (SR 69, App. 43). This Order was entered in response to Terri’s Motion 

to Dismiss. (SR 10, 26). The circuit court further entered its Findings of Fact and 

Conclusions of Law on June 5, 2022. Leslie failed to object to said Findings of Fact and 

Conclusions of Law or to propose his own Findings and Fact and Conclusions of Law.  

   This Court’s standard of review when an appellant fails to object to or propose 

findings of fact and conclusions of law is narrow and well settled. “ ‘The failure of an 

appellant to object to findings of fact and conclusions of law or to propose his or her own 
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findings, limits review to the question of whether the findings support the conclusions of 

law and judgment.’” Sutera v. Sully Buttes School Dist. 58-2, 1997 S.D. 27, ¶9, 561 

N.W.2d 20, 23 (quoting Premier Bank, N.A. v. Mahoney, 520 N.W.2d 894, 895 (S.D. 

1994) (quoting Huth v. Hoffman, 464 N.W.2d 637, 638, (S.D. 1991)))). 

In this case, the circuit court’s conclusions of law and judgment are supported by 

the underlying findings which stand procedurally unchallenged. Estate of Palmer, 2007 

S.D. 133, 744 N.W.2d 550. 

The circuit court in its June 5, 2022 Findings of Fact specifically found as  

follows: 

1. Terri is an enrolled member of the Sisseton Wahpeton Oyate.  (See 

Findings of Fact #2). 

 

2. Leslie admits that he was served with a tribal Divorce Summons and 

Complaint on October 27, 2021.  (See Findings of Fact #7). 

 

3. On November 15, 2021, Leslie filed in tribal court a Motion to Dismiss 

the tribal court divorce matter.   (See Findings of Fact #8). 

 

4. A hearing was held on Leslie’s Motion to Dismiss in tribal court on 

January 10, 2022 at which time Leslie appeared personally along with 

legal counsel at the tribal court.    (See Findings of Fact #9). 

 

5. The tribal court issued its Order denying Leslie’s Motion to Dismiss on 

January 10, 2022.  (See Findings of Fact #10). 

 

6. In its Order denying Leslie’s Motion to Dismiss the tribal court Judge 

determined: 

 

a. That the SWO Tribal Court had jurisdiction in this matter; and 

b. That Leslie was properly served with the tribal court divorce 

summons and complaint. 

 

(See Findings of Fact #11). 

 

7. Leslie did not appeal the SWO Tribal Court decision.  (See Findings of 

Fact #12). 
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8. Terri was served with the State Court Summons and Complaint on January 

26, 2022 after the tribal court had already obtained jurisdiction over the 

parties and this action for divorce. (See Findings of Fact #14). 

 

9. The tribal court first obtained valid personal jurisdiction over the parties.  

(See Findings of Fact #15). 

 

10. That the Sisseton Wahpeton Oyate Tribal Court has jurisdiction in this 

divorce matter based on the Tribal law including SWO Code 34-17-01 

which states as follows: 

 

The Sisseton-Wahpeton Sioux Tribal Court shall have authority to 

gant divorces to members of the Sissseton Wahpeton Sioux Tribe 

or any Indian Tribe whether the marriage was consummated under 

marriage license issued by the Clerk of the Sisseton-Wahpeton 

Tribal Court, or under licenses issued by State or Tribal Authority.  

(See Findings of Fact #16). 

 

(SR 66-68, App. 47-49, 53) 

 

The circuit court in its June 5, 2022 Conclusions of Law specifically determined 

as follows: 

1. That the State Court in Roberts County, South Dakota and the Sisseton 

Wahpeton Oyate Tribal Court have concurrent subject matter jurisdiction 

over this matter for divorce.   (See Conclusions of Law #1). 

 

2. Under concurrent jurisdiction, the case could be adjudicated by whichever 

court system first obtained valid personal jurisdiction over the parties.  

(See Conclusions of Law #2). 

 

3. In this case, the Sisseton Wahpeton Oyate Tribal Court first obtained valid 

personal jurisdiction over the parties as the matter was commenced in 

tribal court first.  (See Conclusions of Law #3). 

 

4. The Sisseton Wahpeton Oyate Tribal Court has jurisdiction in this case 

based on legal precedent.  (See Conclusions of Law #4). 

 

5. Leslie has first been properly served with the Summons and Complaint in 

Tribal Curt and the Sisseton Wahpeton Oyate has jurisdiction over Leslie 

and this action for divorce.  (See Conclusions of Law #5). 

 

6. Under long-standing principles, this Court is bound to recognize the tribal 
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court’s determination of its own jurisdiction.  Judicial proceedings in 

tribal courts are entitled to the same full faith and credit as any other out-

of state judicial proceeding.  (See Conclusions of Law #6). 

 

7. The State Court divorce action (Roberts County file 54 Div22-00003) 

should be dismissed with prejudice.  (See Conclusions of Law #7). 

(SR 68, App. 49) 

In the instant case, Leslie failed to object to the circuit court’s Findings of Fact 

and Conclusions of Law or to propose his own findings of fact and conclusions of law. 

Having not properly challenged the circuit court’s Findings of Fact and Conclusions of 

Law, Leslie is not now entitled to the review normally afforded appeals. Consequently, 

this Court need not reach the issue of whether the circuit court’s findings were erroneous. 

Karras v. Alpha Corp., 528 N.W.2d 397, 401 (S.D. 1995). Instead, this Court’s review is 

limited to determining whether the findings support the conclusions and judgment. Id. In 

this case the circuit court’s Findings of Fact support the Court’s Conclusions of Law and 

judgment as follows: 

The circuit court’s conclusion that the State Court in Roberts County and the 

Sisseton Wahpeton Oyate Tribal Court have concurrent subject matter jurisdiction over 

this matter (See Conclusions of Law #1) and the conclusion that the case could be 

adjudicated by whichever court system first obtained valid personal jurisdiction over the 

parties (See Conclusions of Law #2) is specifically supported by the findings that:  

· Terri is an enrolled member of the Sisseton Wahpeton Oyate (See 

Findings of Fact #2); 

· Leslie admits that he was served with a Tribal Divorce Summons and 

Complaint on October 27, 2021 (See Findings of Fact #7); 

· A hearing was held on Leslie’s Motion to Dismiss in tribal court on 
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January 10, 2022, at which time Leslie appeared personally along with 

legal counsel at the tribal court (See Findings of Fact #9); 

· The tribal court first obtained valid personal jurisdiction over the parties 

(See Findings of Fact #15); and 

· The Sisseton Wahpeton Oyate Tribal Court has jurisdiction in this divorce 

matter based on the Tribal law including SWO Code 34-17-01 (See 

Findings of Fact #16).   

(SR 66, App. 47, 53) 

The circuit court’s conclusion that the tribal court first obtained valid personal 

jurisdiction over the parties as the matter was commenced in tribal court first (See 

Conclusions of Law #3) is specifically supported by the findings that: 

· Leslie admitted he was served with a Tribal Divorce Summons and 

Complaint on October 27, 2021 (See Findings of Fact #7); 

· A hearing was held on Leslie’s Motion to Dismiss in tribal court on 

January 10, 2022 at which time Leslie appeared personally along with 

legal counsel at the tribal court (See Findings of Fact #9).  

· Tribal court issued an Order denying Leslie’s Motion to Dismiss 

determining that the tribal court had subject matter jurisdiction and that 

Leslie was properly served with the tribal court divorce summons and 

complaint (See Findings of Fact #11); 

· Terri was served with State Court Summons and Complaint on January 26, 

2022, after the tribal court had already obtained jurisdiction (See Findings 

of Fact #14); and 
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· The tribal court first obtained valid personal jurisdiction over the parties 

(See Findings of Fact #15). 

(SR 66, App. 47) 

The circuit court’s conclusion that the tribal court has jurisdiction in this case 

based on legal precedent (See Conclusions of Law #4) is specifically supported by the 

finding that:          

· The tribal court has jurisdiction based on tribal law including SWO Code 

34-17-01 (See Findings of Fact #16).  

(SR 66, App. 47, 53) 

The circuit court’s conclusion that Leslie was first properly served with the 

Summons and Complaint in tribal court and that the Sisseton Wahpeton Oyate has 

jurisdiction over Leslie and this divorce action (See Conclusions of Law #5) is 

specifically supported by the finding that: 

· Leslie admitted he was served with a Tribal Divorce Summons and 

Complaint on October 27, 2021 (See Findings of Fact #7); and  

· That the tribal court first obtained valid personal jurisdiction over the 

parties (See Findings of Fact #15).  

(SR 66, App. 47) 

The circuit court’s conclusion that under long-standing principles, the circuit 

court is bound to recognize the tribal court’s determination of its own jurisdiction and 

that judicial proceedings in tribal courts are entitled to the same full faith and credit as 

any other out-of-state judicial proceeding (See Conclusions of Law #6) is specifically 

supported by the finding that: 
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· Leslie filed in tribal court a Motion to Dismiss the tribal court divorce 

matter (See Findings of Fact #8); 

· A hearing was held on Leslie’s Motion to Dismiss in tribal court at which 

time Leslie appeared personally along with legal counsel (See Findings of 

Fact #9); 

· Tribal court issued an Order denying Leslie’s Motion to Dismiss (See 

Findings of Fact #10); 

· The tribal court Order denying Leslie’s Motion to Dismiss determined that 

the tribal court had jurisdiction and that Leslie was properly served with 

the tribal court Summons and Complaint (See Findings of Fact #11); 

· Leslie did not appeal the tribal court decision (See Findings of Fact #12); 

and  

· The tribal court has jurisdiction in this divorce matter based on Tribal law 

including SWO Code 34-17-01 (See Findings of Fact #16).  

(SR 66, App. 47, 53) 

The circuit court’s conclusion that the State Court divorce action should be 

dismissed with prejudice (See Conclusions of Law #7) is specifically supported by all the 

Findings of Facts determined by the Court and its Conclusions of Law as previously 

described. (SR 66, App. 47). 

Here, the circuit court’s Findings of Fact support its conclusion that the State 

Court divorce action should be dismissed with prejudice as described in detail above.  

Sutera v. Sully Buttes School Dist., 1997 S.D. 27, 561 N.W.2d 20. 

II.  IS LESLIE COLLATERALLY ESTOPPED FROM ATTACKING A 
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FINAL JUDGMENT ON JURISDICTIONAL GROUNDS? 

 

Leslie is barred by collateral estoppel from attacking the tribal court’s final 

judgment on jurisdictional grounds because the matter was already fully and fairly 

litigated and it is res judicata. This Court has already recognized that judicial proceedings 

in tribal courts are entitled to the same full faith and credit as any other out-of-state 

judicial proceeding. (See Conclusions of Law #6, SR 67). A judgment or order is entitled 

to full faith and credit when the second court’s inquiry discloses that those questions have 

been fully and fairly litigated and finally decided in the court that rendered the judgment. 

In Re the Matter of J.D.M.C., 2007 S.D. 97, ¶ 38, 739 N.W.2d 796, 808 (citing Durfee v. 

Duke, 375 U.S. 106, 111, 84 S.Ct. 242, 245, 11 L.Ed.2d 186 (1963)).   

A. Fully and Fairly Litigated / Res Judicata 

The issues of personal and subject matter jurisdiction appear to have been 

litigated in tribal court. The tribal court’s decision clearly indicates that Leslie appeared 

to contest jurisdiction. This Court has noted: 

“Where a defendant appears in an action to object that the court has no 

jurisdiction over him and the court overrules the objection and judgment is 

rendered against him, the parties are precluded from collaterally attacking the 

judgment on the ground that the court had no jurisdiction over the defendant.” 

Wells v. Wells, 2005 S.D. 67, ¶19 n1, 698 N.W.2d 504, 509 n1 (quoting Restatement 

(First) of Judgments § 9 (1942)).  Accordingly, because Leslie has already contested this 

issue, he is precluded from collaterally attacking the tribal court judgment in state court, 

so this Court cannot examine whether or not there was personal jurisdiction under Durfee 

v. Duke, 375 U.S. at 111, 84 S.Ct. at 245, 11 L.Ed.2d at 191, and Baldwin v. Iowa State 
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Traveling Men’s Ass’n, 283 U.S. 522, 525-27, 51 S.Ct. 517, 518. Here, Leslie is 

attempting to directly prevent the enforcement of the tribal court order in circuit court by 

asserting that tribal court did not have personal jurisdiction. 

With respect to questions of jurisdiction over the person, this principle was 

unambiguously established in Baldwin v. Iowa State Traveling Men's Assn., 283 U. S. 

522. There it was claimed that the original Missouri court did not have jurisdiction over 

the defendant’s person. It was held that the federal court in Iowa must give binding effect 

to the judgment of a federal court in Missouri once it was shown to the court in Iowa that 

the question of personal jurisdiction had been fully litigated in the Missouri forum despite 

said claim. "Public policy," said the Court, "dictates that there be an end of litigation; that 

those who have contested an issue shall be bound by the result of the contest, and that 

matters once tried shall be considered forever settled as between the parties. In Baldwin, 

the United State Supreme Court held, “We see no reason why this doctrine should not 

apply in every case where one voluntarily appears, presents his case and is fully heard, 

and why he should not, in the absence of fraud, be thereafter concluded by the judgment 

of the tribunal to which he has submitted his cause." Baldwin, 283 U. S. at 525-526.  

Following the Baldwin case, the United States Supreme Court soon made clear in 

a series of decisions that the general rule is no different when the claim is made that the 

original forum did not have jurisdiction over the subject matter. Davis v. Davis, 305 U. S. 

32; Stoll v. Gottlieb, 305 U. S. 165; Treinies v. Sunshine Mining Co., 308 U. S. 66; 

Sherrer v. Sherrer, 334 U. S. 343.  In each of these cases the claim was made that a 

court, when asked to enforce the judgment of another forum, was free to retry the 

question of that forum's jurisdiction over the subject matter. In each case the United 
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States Supreme Court held that since the question of subject-matter jurisdiction had been 

fully litigated in the original forum, the issue could not be retried in a subsequent action 

between the parties. 

This doctrine of jurisdictional finality was applied even more unequivocally in 

Treinies, supra, involving title to personal property, and in Sherrer, supra, involving, like 

Davis, recognition of a foreign divorce decree. In Treinies, the rule was succinctly stated: 

"One trial of an issue is enough. `The principles of res judicata apply to questions of 

jurisdiction as well as to other issues,' as well to jurisdiction of the subject matter as of 

the parties." Treinies, 308 U.S. at 78. 

It is true that in ordinary circumstances a judgment of a court in one jurisdiction is 

conclusive on the merits in another jurisdiction only if the court in the first jurisdiction 

had power to pass on the merits. Here, however, the issue of jurisdiction was litigated in 

tribal court; thus, res judicata applies, and the question of jurisdiction should not be 

relitigated.  “[A] judgment is entitled to full faith and credit—even as to questions of 

jurisdiction—when the second court’s inquiry discloses that those questions have been 

fully and fairly litigated and finally decided in the court which rendered the original 

judgment.” Matter of J.D.M.C., 2007 S.D. 97, 739 N.W.2d 796 (citing Durfee v. Duke, 

375 U.S. 106, 111, 84 S.Ct. 242, 245, 11 L.Ed.2d 186 (1963)). 

  Leslie mentions in this appeal that he did not have a full and fair opportunity to  

litigate the jurisdictional questions in tribal court. On the contrary, the tribal court and the 

circuit court found that Leslie filed in tribal court a Motion to Dismiss, Leslie’s attorney 

appeared in the tribal court, reportedly to argue jurisdiction issues, and, after a hearing, 

the tribal judge entered a thoughtful written decision fairly considering whether the tribal 
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court had subject matter and personal jurisdiction. Leslie even admits in his Appellant 

Brief that the issues of jurisdiction were argued in tribal court (See Appellant Brief, page 

18). The tribal court filed its Findings of Fact and Conclusions of Law showing that the 

matter had been fully and fairly litigated by specifically stating that the tribal court had 

subject matter and personal jurisdiction in this matter (App. 5). These questions had been 

fully and fairly litigated, so the tribal court made its decision. (App. 19). Then, Leslie 

failed to properly appeal the tribal court’s Judgment and Decree of Divorce (App. 39, 

41). While Leslie had the opportunity to exhaust tribal remedies and file an appeal, he 

failed to do so in a timely matter, resulting in its dismissal (App. 39, 41). Additionally, 

Leslie does not contend that he was denied basic due process rights, including the right to 

a fair hearing before an impartial tribal judge. 

  Leslie’s argument to this Court focuses on the issues wherein the tribal court 

allegedly entered an erroneous decision. But, as the United States Supreme Court has 

noted, “[e]rroneous or not,” when the jurisdictional issue was fully and fairly litigated 

and finally determined, another jurisdiction’s judgment cannot be collaterally attacked. 

Underwriters Nat’l Assurance Co. v. N.C. Life and Accident and Health Insurance 

Guaranty Ass’n, 455 U.S. 691, 704-05, 102 S.Ct. 1357, 1371, 71 L.Ed.2d 558 (1982). 

Moreover, Leslie never argued that the tribal court did not enter a final judgment. Leslie 

had the full and fair opportunity to first appeal the tribal court’s order on the Motion to 

Dismiss, and then to appeal the tribal court’s divorce decree. However, he did not appeal 

the tribal court’s Order and he failed to properly appeal the SWO Tribal Court’s 

Judgment and Decree of Divorce (App. 41). At this point, the case is a final judgment as 

Leslie failed to properly appeal the tribal court decision. See Bell v. Dillard Dep’t Stores, 
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Inc., 85 F.3d 1451, 1456 (10th Cir. 1996) (lack of opportunity to appeal may weigh 

against finding that a party had a full and fair opportunity to litigate an issue). 

Similar circumstances present themselves in Wells v. Wells, 2005 S.D. 67 

wherein an Indian tribal member sought relief from a previous state court judgment that 

he contended was void for lack of personal and subject matter jurisdiction. The tribal 

member’s argument was straight forward: since he had always resided on tribal land, the 

circuit court lacked personal and subject matter making the judgment void and enabled 

his attack on said judgment. Wells v. Wells, 2005 S.D. 67, P14, 698 N.W.2d 504, 508. 

However, the court could not ignore the issue of res judicata. Res judicata bars further 

court action when (1) there was a final judgment on the merits in the earlier action, (2) 

the question decided in the former proceeding is the same as the one decided in the 

present action, (3) the parties to both actions are the same, and (4) “there was full and fair 

opportunity to litigate the issues in the prior adjudication.” Id. (citing Moe v. Moe, 496 

N.W.2d 593, 595 (S.D. 1993)). “The principal of finality has its strongest justification 

where the parties have had full opportunity to litigate a controversy, especially if they 

have actually contested both the tribunal’s jurisdiction and issues concerning the merits.” 

Id. (Citing Restatement (Second) of Judgments § 12 cmt a (1982)).  

This Wells v. Wells also cites the following: 

When a court has rendered a judgment in a contested action, the judgment 

precludes the parties from litigating the question of the court’s subject matter 

jurisdiction in subsequent litigation except it: 

(1) The subject matter of the action was so plainly beyond the court’s 

jurisdiction that its entertaining the action was a manifest abuse of 
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authority; or 

(2) Allowing the judgment to stand would substantially infringe the 

authority of another tribunal or agency of government; or 

(3) The judgment was rendered by a court lacking capability to make an 

adequately informed determination of a question concerning its own 

jurisdiction and as a matter of procedural fairness the party seeking to 

avoid the judgment should have opportunity belatedly to attack the court’s 

subject matter jurisdiction. 

Restatement (Second) of Judgments § 12 (1982). 

Applying these three Restatement policy considerations to the case currently at 

hand, it appears they favor upholding the circuit court’s Order Dismissing the Action 

with Prejudice so that the tribal court Judgment and Decree of Divorce stands. The 

subject matter of this divorce action was not so plainly beyond the tribal court’s 

jurisdiction that its matter was a manifest abuse of authority since both the tribal court 

and the circuit court concluded that the tribal court had jurisdiction (SR 68, App. 4, 5, 

49). Allowing the tribal court Judgment and Decree of Divorce to stand would not 

substantially infringe on state court’s authority; the state court is free to protect its interest 

and make findings and conclusions in matters brought to them. The tribal court judgment 

was rendered by the Sisseton Wahpeton Tribal Court which is fully capable of making an 

adequate determination on the question of its own jurisdiction, as both the tribal court and 

the circuit court determined in their conclusions of law (SR 68, App.  5, 49). Because of 

this, Leslie should not be able to have the opportunity to belatedly attack the tribal court’s 

subject matter jurisdiction. 
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It must be noted that “[u]nder the modern rule, “conclusiveness of determinations 

of subject matter jurisdiction gives finality substantially greater weight” than purported 

invalidity. Wells, 2005 S.D. at P21 (citing Restatement (Second) of Judgments § 12 cmt b 

(1982)). Here, subject matter jurisdiction has been thoughtfully concluded by both the 

tribal court and the circuit court which contributes to the finality of the tribal court’s 

Judgment and Decree of Divorce and weighs against its alleged invalidity.  

Leslie raised the question of jurisdiction in tribal court, it was litigated and 

determined, and Leslie failed to timely file an appeal. The Judgment and Decree of 

Divorce is res judicata.  

B. Failure to Exhaust Legal Remedies 

A rule was announced in National Farmers Union Ins. Co. v. Crow Tribe, 471 

U.S. 845, that requires the exhaustion of tribal remedies. It is federal policy that requires 

federal courts to stay their hands in order to give tribal courts a full opportunity to first 

determine their own jurisdiction. Id. “A federal court should stay its hand in order to give 

tribal forums the initial opportunity to determine cases involving questions of tribal 

authority.” Reservation Tel. Coop. v. Three Affiliated Tribes of Fort Berthold 

Reservation, 76 F.3d 181, 184 (8th Cir. 1996) (citing Iowa Mut. Ins. Co. v. LaPlante, 480 

U.S. 9, 15-16 (1987)). This way, the administration of justice maintains order, federal 

courts are provided with the benefit of tribal expertise, and the factual and legal issues 

that are in dispute and relevant for any jurisdictional evaluation are clarified. Colombe v. 

Rosebud Sioux Tribe, 747 F.3d 1020, 1024 (8th Cir. 2014) (citing DISH Network Serv. 

L.L.C. v. Laducer, 725 F.3d 877, 882 (8th Cir. 2013)). “Exhaustion includes both an 

initial decision by the tribal court and the completion of appellative review.” Id. (citing  
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DISH Network Serv. L.L.C. v. Laducer, 725 F.3d at 882-883). “Until appellate review is 

complete, the ... Tribal Courts have not had a full opportunity to evaluate the claim and 

federal courts should not intervene.” Id. (quoting Iowa Mut. Ins. Co. v. LaPlante, 480 

U.S. 9, 17 (1987)). This same standard should be applied to state courts as well.  

In the instant case, Leslie did not exhaust all tribal remedies before bringing an 

action in state court. He did not appeal the tribal court’s decision denying his Motion to 

Dismiss. Leslie appeared at tribal court for the hearing to contest jurisdiction, but once 

the tribal court issued its Judgment and Decree for Divorce, Leslie failed to timely file an 

appeal and his appeal was dismissed. This failure to timely appeal made it impossible for 

the tribal court to have the opportunity to fully evaluate Leslie’s claim through appellate 

review, and therefore Leslie did not exhaust tribal remedies.   

III.  DID THE TRIAL COURT ERROR IN RECOGNIZING THE TRIBAL 

COURT ORDER UNDER PRINCIPLES OF COMITY? 

 

SDCL 1-1-25 states, “No order or judgment of a tribal court in the state of South 

Dakota may be recognized as a matter of comity in the state courts of South Dakota, 

except ...” This Court has held that “[a]s a preliminary matter, this statute applies only to 

an ‘order or judgment of a tribal court in the state of South Dakota.’” Red Fox v. Hettich, 

494 N.W.2d 638, 641 (S.D. 1993). No request was made to the circuit court to recognize 

as comity any order or judgment of the tribal court in the state of South Dakota. 

The issue in the present case should not be whether the circuit court erred in 

recognizing the tribal court’s Judgment and Decree of Divorce because no request was 

made for the circuit court to recognize any such order. (See SR 10, 26). The circuit court 

was not requested to recognize any tribal court order, and therefore it did not recognize 
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any tribal court order. As such, SDCL 1-1-25 is not applicable to this matter. 

Instead of recognizing any tribal court order, the circuit court simply concluded 

that it had concurrent jurisdiction with the Tribe and that the Tribe first obtained valid 

personal jurisdiction over the parties because the matter was commenced in tribal court 

first (See Conclusions of Law #3, SR 66, App. 47), and the circuit court concluded that it 

is bound to recognize the tribal court’s determination of its own jurisdiction (See 

Conclusions of Law #6, SR 67, App. 48). Subsequently the circuit court granted Terri’s 

Motion to Dismiss.  

This Court has found concurrent state and tribal jurisdiction over divorce-related 

litigation between reservation Indians and spouses domiciled off the reservation, whether 

the off-reservation spouse is Indian or non-Indian. Harris v. Young, 473 N.W.2d 141 

(S.D. 1991); Wells v. Wells, 451 N.W.2d 402, 405-406 (S.D. 1990). 

Under concurrent jurisdiction, the case could be adjudicated by whichever court 

system first obtained valid personal jurisdiction over the parties, and there was no 

impermissible interference with the sovereignty of the tribe.  Harris v. Young, 473 

N.W.2d 141 (S.D. 1991). As such, the circuit court was well within its authority to grant 

the Motion to Dismiss.  

Although it is Terri’s position that comity was not requested and therefore is not 

at issue, Terri will address the Leslie’s claims of lack of jurisdiction. 

A. Personal Jurisdiction 

Tribal judicial jurisdiction depends on whether the tribal court has personal 

jurisdiction over the defendant. Red Fox v. Hettich, 494 N.W.2d 638 (S.D. 1993).  The 

Sisseton Wahpeton Tribal Code does not limit jurisdiction to any great extent and grants 
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the tribal court personal jurisdiction over the parties hereto. See SWO Code 34-17-01 

(App. 53).  

A person may waive a lack of personal jurisdiction by submitting to the 

jurisdiction of the court and pleading on the merits. See Met Life Auto and Home Ins. 

Co. v. Lester, 2006 S.D. 62, 719 N.W.2d 385 (citing In re Estate of Green, 516 N.W.2d 

326 (S.D. 1994)); Union Bond & Mort. Co v. Brown, 64 S.D. 600, 269 N.W. 474 (1936). 

That is what occurred during the January 10, 2022 tribal court hearing. (See circuit court 

Finding of Fact #9, SR 67, App. 48). Additionally, Leslie submitted a list of personal 

property to the tribal court to be used as an exhibit in the tribal divorce trial (See tribal 

court Finding of Fact #13, App. 6). Leslie can not be heard now to reassert a lack of 

personal jurisdiction after having already submitted to the tribal court’s jurisdiction. 

Terri is a tribal member and voluntarily submitted to the jurisdiction of the SWO 

Tribal Court (See Finding of Facts #2, SR 66, App. 5, 47). In addition, Leslie has 

sufficient minimum contacts so as to allow the tribal court to assert personal jurisdiction 

over him.  (See Finding of Fact #3, #6, #8, #9, SR 66, App. 47). (See tribal court 

Findings of Fact #3, #7, #9, #10, #13, App. 5 - 6). The SWO Tribal Court had personal 

jurisdiction over the parties to this divorce action.   

Further, as set forth above, a hearing was held on Leslie’s Motion to Dismiss in 

tribal court on January 10, 2022 at which time Leslie appeared personally along with 

legal counsel at the tribal court.  (See Findings of Fact #9, SR 67, App. 48).    

The tribal court in its Findings of Fact and Conclusions of Law filed with the 

tribal court on August 2, 2022 in Finding of Fact #13 as follows: 

13. Husband did not appeal the SWO Tribal Court’s January 10, 2022 
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decision.   Further Husband, through his legal counsel, has appeared 

personally before this Court on two separate occasions to argue 

jurisdiction.  Further, Husband has corresponded with this Court and 

did submit a list of personal property to be used as an exhibit in the 

divorce trial. 

(App. 6).    

The treatment of extraneous material not incorporated into the trial court’s 

findings of fact and conclusions of law is well settled: 

“Any expression of opinion or views by the trial judge extraneous to his decision 

in the manner and form contemplated by law is of no binding force or effect as a matter 

of law either upon the trial judge himself or any one else. Agard v. Menagh, 60 S.D. 262, 

244 N.W. 379; Klundt v. Hemenway, 60 S.D. 248, 244 N.W. 377. Such expressions by 

the trial judge are, of course helpful and indeed almost necessary in advising counsel as 

to the views of the court and for the information of counsel in drafting findings and 

conclusions for presentation to the court. But such expression of opinion constitutes no 

proper part of the record on appeal, whether announced in the form of an oral statement 

in open court transcribed by the reporter or in the form of a memorandum or letter 

addressed to counsel. [cites omitted].” Mellema v. Mellema, 407 N.W.2d 827, 829 (S.D. 

1987) (quoting Western Bldg. Co., Inc. v. J.C. Penney Co., Inc., 60 S.D. 630, 636-637, 

245 N.W. 909, 911-912 (1932)). “Thus, we ignore the trial court’s oral pronouncements 

and limit our review to the written findings and conclusions.” Id. (citing Jones v. Jones, 

334 N.W.2d 492 (S.D. 1983); Hitzel v. Clark, 334 N.W.2d 37 (S.D. 1983)). The tribal 

court in the present case heard arguments and made a decision by issuing findings and 
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conclusions that Leslie was served properly with a tribal court divorce summons and 

complaint, and that the tribal court first obtained valid personal jurisdiction over the 

parties. (App. 5).   

As described above, Leslie’s actions are evidence to his submission to the 

jurisdiction of the tribal court. 

B. Subject Matter Jurisdiction 

Subject matter jurisdiction relates to the power of a court to hear and determine a 

general class of cases to which a particular proceeding belongs. Red Fox v. Hettich, 494 

N.W.2d 638 (S.D. 1993) (citing Leon v. Numkena, 689 P.2d 566, 568 (Ariz. Ct. App. 

1984) (citations omitted)). See also Harris v. Young, 473 N.W.2d 141, 143-44 (S.D. 

1991); In re Guardianship of Flyinghorse, 456 NW2d 567, 568 (S.D. 1990); State ex rel. 

Joseph v. Redwing, 429 N.W.2d 49, 51 (S.D. 1988). A court’s jurisdiction of the subject 

matter ... exists when a constitution or statute specifically confers upon the court such 

jurisdiction. Timmerman v. Timmerman, 163 Neb. 704, 81 N.W.2d 135 (1957). This 

power is likewise conferred upon Indian courts by their constitutions or tribal codes. See 

generally Cohen, Federal Indian Law, p. 428 (1958). Leon, 689 P.2d at 568. 

The tribal court had subject matter jurisdiction in the present case. As explained 

by the United States Supreme Court in Williams II: “The domicile of one spouse within a 

State gives power to that State ... to dissolve a marriage wheresoever contracted.” 

Williams v. North Carolina, 325 U.S. 226, 229-30, 65 S.Ct. 1092, 1095 (1945). A state 

where only one spouse is domiciled has this power because domicile creates a 

relationship with a state, and “[e]ach state as a sovereign has a rightful and legitimate 

concern in the marital status of persons domiciled within its borders.” Williams v. State 
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of North Carolina, 317 U.S. 287, 298, 63 S.Ct. 207, 213, 87 L.Ed. 279, 286 (1942) 

(Williams I); see also Restatement (Second) of Conflict of Laws  71, comment a (1971) 

(“When the spouses have separate domiciles, each state of domicile has an interest in 

their marriage status.”). 

Similarly, the Sisseton Wahpeton Oyate, as a sovereign, has a rightful and 

legitimate concern in the marital status of its tribal members and jurisdiction over the 

divorce and parties is supported by tribal law. (SWO Code 34-17-01, App. 53). The tribal 

court had subject matter jurisdiction to hear the divorce action under its laws, so the tribal 

court in its Judgment and Decree of Divorce determined that it had jurisdiction of the 

subject matter of this action and personal jurisdiction over the parties. (App. 19). 

IV.  DID THE TRIAL COURT ERROR IN DETERMINING THAT THE 

TRIBAL COURT DIVORCE PROCEEDINGS WAS FIRST PROPERLY 

COMMENCED? 

 

As stated above, “[A] judgment is entitled to full faith and credit—even as to 

questions of jurisdiction—when the second court’s inquiry discloses that those questions 

have been fully and fairly litigated and finally decided in the court which rendered the 

original judgment.” Matter of J.D.M.C., 2007 S.D. 97, 739 N.W.2d 796 (citing Durfee v. 

Duke, 375 U.S. 106, 111, 84 S.Ct. 242, 245, 11 L.Ed.2d 186 (1963)).  

Leslie’s alleged issue of improper service was litigated in tribal court; thus, res 

judicata applies, and this question should not be relitigated. After hearing Leslie’s 

argument at a hearing, the tribal court thoughtfully considered it and issued in its 

Findings of Fact and Conclusions of Law that Leslie was in fact served properly and 

jurisdiction was established. (See Conclusions of Law #5, SR 68, App. 49).  

  Then, Leslie failed to properly appeal the tribal court’s Judgment and Decree of 
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Divorce. While Leslie had the opportunity to exhaust tribal remedies and file an appeal, 

he failed to do so in a timely matter, resulting in its dismissal. 

  Again,“[e]rroneous or not,” when the jurisdictional issue was fully and fairly 

litigated and finally determined, another jurisdiction’s judgment cannot be collaterally 

attacked. Underwriters Nat’l Assurance Co. v. N.C. Life and Accident and Health 

Insurance Guaranty Ass’n, 455 U.S. 691, 704-05, 102 S.Ct. 1357, 1371, 71 L.Ed.2d 558 

(1982). At this point, the case is a final judgment as Leslie failed to properly appeal the 

tribal court decision. See Bell v. Dillard Dep’t Stores, Inc., 85 F.3d 1451, 1456 (10th Cir. 

1996) (lack of opportunity to appeal may weigh against finding that a party had a full and 

fair opportunity to litigate an issue). 

V.  DID THE TRIAL COURT ERROR IN FINDING THE FINDINGS OF 

FACT #6 AND #9? 

 

As previously stated, "[t]he circuit court's 'findings of fact must be supported by 

the evidence and conclusions of law must in turn be supported by the findings of fact.'" In 

re J.D.M.C., 2007 S.D. 97, ¶ 18, 739 N.W.2d 796, 803.  

However, it must be noted that in Van Duysen v. Van Duysen, wherein the court 

entered its findings of facts in a divorce matter that supported the conclusion that the 

mother, Jennifer, would be granted primary physical custody of their children and the 

father appealed, certain facts were found that had no evidentiary basis in the settled 

record. Van Duysen v. Van Duysen, 2015 SD 84, P12, 871 N.W.2d 613, 616. The South 

Dakota Supreme Court noted that while these facts had no evidentiary basis, "[T]he facts 

that are clearly established are such as to fully warrant the court in giving [Jennifer] the 

custody of the children . . . it is therefore of no importance if . . . the court went . . . too 

far in findings as to other facts." Id. (Citing Steensland v. Steensland, 43 S.D. 416, 179 
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N.W. 495, 496). “Although the court had no evidentiary basis on this record to make 

these findings, this "inclusion of certain unsupported findings . . . is not sufficient cause 

for reversing a judgment . . . [that] is otherwise sufficiently supported by findings of fact 

based upon the evidence." Id. (Citing Mokrejs v. Mokrejs, 55 S.D. 285, 226 N.W. 264, 

265 (S.D. 1929)). In other words, even though certain facts may not have had evidentiary 

bases in the record, the facts that supported the main conclusions of the case were clearly 

established. 

Additionally and as previously mentioned, since Leslie did not properly challenge 

the circuit court’s findings of fact and conclusions of law, this Court need not reach the 

issue of whether the trial court’s findings were erroneous.   Karras v. Alpha Corp., 528 

N.W.2d 397, 401 (S.D. 1995). Instead, this Court’s review is limited to determining 

whether the findings support the conclusions and judgment. Id. 

As such, the circuit court’s conclusions of law were sufficiently supported by 

findings of facts that are clearly established and was previously described in detail. 

Therefore, alleging the finding that Leslie and Terri owned and operated Dakota Sioux 

Propane for many years and the finding that Leslie personally appeared at the tribal court 

hearing do not have evidentiary bases in the record is not sufficient cause to reverse the 

circuit court’s judgment. Van Duysen v. Van Duysen, 2015 SD 84, P12, 871 N.W.2d 

613, 616.  

CONCLUSION 

The circuit court’s Conclusions of Law are sufficiently supported by its Findings 

of Fact. The matter at hand has already been fully and fairly litigated so that Leslie is 

collaterally estopped from attacking the judgment and the matter is res judicata. The 
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principle of comity does not apply because the circuit court did not recognize the tribal 

court’s Judgment and Decree of Divorce; it only recognized the tribal court’s jurisdiction 

over the matter. The circuit court properly concluded that the tribal court divorce was 

commenced first. The circuit court’s Findings of Fact that allegedly have no evidentiary 

basis is not sufficient cause to justify a reversal. 
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