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STATE OF SOUTH DAKOTA

31119

GARRETT ANTHONY GALLARDO,
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PRELIMINARY STATEMENT

Following the guidelines prescribed m SDCL § 15-26A-63, Appellee,
Garrett Gallardo, is referred to as "Mr. Gallardo”, Appellant Ester Gallardo
is referred to as "Ms. Gallardo.” Citations to the Certified Record are “R."
as referenced in the Clerk’s Index. References to Ms. Gallardo’s Appendix
are App.__ (followed by applicable page numbers).

JURISDICTIONAL STATEMENT
Ester Gallardo, Appellant, appeals from the following Orders.

1. The Order dated January 7, 20235, wherein the Circuit Court
denied Appellant’s Motion to decline jurisdiction in South Dakota, based on
inconvenient forum: R. 145,

1L The Order dated May 12, 2025, inding the Mediation
Agreement enforceable, R 201.

STATEMENT OF LEGAL ISSUES AND AUTHORITIES

DID THE CIRCUIT COURT ERR IN DENYING THE REQUEST TO
DECLIKNE JURISDICTION IN SOUTH DAKOTA?

Yes, the Circuit Court found that jurisdiction should remain in the State of
south Dakots, because South Dakota was not an inconvenient forum, even
though the child and the mother have resided in the State of Texas since
2022. R. 145.

sDCL 26-5B-207

Lustig v. Lustig 1997 3D 24, 95, 560 N.W. 2d 239, 241
Milev v. Miley, 1999 3D 96 §15, 598 N.W, 2d 228
Langdeau v. Langdeau, 751 N.W. 2d 722, 2008 SD 44

Cht e




DID THE CIRCUIT COURT ERR IN FINDING THAT A MEDIATION
AGREEMENT IS ENFORCEABLE?

Yes, the Circuit Court determined that the Mediation Agreement was
enforceable, even though the Appellant did not sign the Agreement and

testified that she did not agree to it after she was ahble to read and review
with her attorney. Further, there was no finding that the agreement was in
the child’s best interest.

Blasé v. Brewer, SD 7 692 N'W. 2d 785 {2005)
In re Estate of Neiswender, 2000 SD 112, 99, 616 NW2d 83, 86

EDEL 53"] "E

STATEMENT OF THE CASE

This is an appeal of two issues. The first issue is that Ms. Gallardo
believes this case should not be litigated in South Dakota, because Ms,
Gallarde and the parties’ child, Lyra, left South Dakota shortly alter the
child’s birth. R. 352. Ms. Gallardo argues that South Dakota is an
inconvenient and improper forum for this case. Id.

This case was commenced by Mr, Gallarde when he filed a Summeons
and Complaint in South Dakota. R. 1, 20. Ms. Gallardo was served the
pleadings in the State of Texas, almost six months after she left South
Dakota. R. 31. The home state of the child was still South Dakota, when
Mg Gallardo was served. [d.

Ms. Gallardo hired attorney Kelly Sanderson, Sturgis, South Dakota

to represent her, B. 31. Mr. Gallardo was represented by Rick Ramstad,



Sioux Falls, Sout Dakota. R. 61. After an Answer was filed, the partics
agreed to mediate with attorney and mediator, Terri Williams, Williams Law
Office, Rapid City, South Dakota, on August 28, 2024, R, 32,

Ms. Gallardo did not attend mediation in person, appearing via zoom,
but her attorney appeared personally, R. 352, Attorney Rick Ramstad and
Mr. Gallardo both appeared also by zoom for mediation. Id. The mediation
lasted until after 7 p.m. in the evening, as the mediator needed to leave to
get her son. R, 352. Only one party signed the mediation agreement. R.
182, Weeks later, Rick Ramstad filed a motion to enforce the Stipulation
and Property Settlement Agreement. R. 201. Mrs. Gallardo refused 1o sign
and advised her attorney of the same. Id.

In October of 2024, Ms. Gallardo contacted Gina Ruggieri, Southern
Hills Law, PLLC, Custer, South Dakota for legal representation. R. 125,
Counsel filed her Notice and also filed an Objection to Enforcement of the
Agreement and a request for the court to decline jurisdiction over the case.
R. 130.

The Court heard the TPO evidence over two days and heard the
jurisdictional argument on December 13, 2024, at the end of the TPO
hearing. R, 203, Although the Court entered an Ex Parte TPO, 1t denied a
permanent order, finding the violence ended long ago. Id.

The Court also heard the Motion to Enforce the mediated settlement

agreement on both December 13, 2024, and April 14, 2025. R. 352, 205.



The Court issued a clarified Memorandum decision on the jurisdiction
1ssue, as counsel needed clarification on the Court’s ruling, specifically in
reference to Miley.! R. 146. The Circuit Court then clarified its ruling in
the Memorandum, and denied the request to decline jurisdiction, now
citing the factors under SDCL 25-5b-207. Id.

The Court then issued another Order enforcing the mediated
agreement, inding that it was a binding contract. R. 201. Notice of Appeal
was tirnely filed and served on June 18, 2025. R. 291.

STATEMENT OF FACTS

The parties were married and have one child together, who's named
is Lyra. R.20. Lyra is now 3 years old. Id. During the marriage, the
parties resided in North Dakota and then South Dakota, Id. Mr, Gallardo
is in the military and is stationed at Ellsworth Air Force Base in Box Elder,
South Dakota. [d.

During their marriage, Garrett Gallardo was physically and mentally
abusive to Ester Gallardo. K. 352, Mr. Gallardo stated the violence went
on for about 3 years. [d. Ms. Gallardo has testified during her TPO hearing
that she was shoved into walls, had a loaded gun held to her head, was

slapped repeatedly, punched, kicked, and given a concussion when Mr,

'The bench ruling reflects the court's dacision to continue exercising jurisdiction in S0, the court citing
the case st hand was very similar to Miley v. Milay. However, in Miley v, Miley the cireust count declned
jurisdigtion in South Dakota, Undersigned counsel asked for clasification of the bench ruling because
the bench decision did not correctly reflect the court’s ruling in Miley, Milay.



Gallardo threw her through into a wall. Id. Mr. Gallarde admitted there
was violence, but stated the violence ended in 2021, Id. The Court found
that Mr. Gallardo was the person who committed the domestic violence, but
in the end, found the domestic violence ended long ago and there was no
need for a protection order. Id.; App. At 001,

The parties’ child, Lyra, was born in South Dakota, on June 21,
2022, R. 20, Lyra and her mother, Ester Gallardo, left South Dakota on
Ootober 22, 2022, for Texas. Id. Mother and child have resided in Texas
since October of 2022, to present, and have never returned to the State of
South Dakota. Id.

Since October 22, 2022, Father has never had gny visitation with his
daughter in the State of SBouth Dakota. R. 352. His visits are held cither in
Anaheim, California at his parent's home, or in the State of Texas. [d. His
visits are supervised and have been supervised since 2022, Id,

Mr. Gallardo filed for Divorce almost six months after his child and
his wife left South Dakota, but still in the time frame where the home state
would still be South Dakota. R. 1, R, 20. Ms. Gallardo hired attorney Kelly
Sanderson, Sturgis, South Dakota to represent her. B, 32, Mr. Gallardo
later hired Rick Ramstad, Bangs McCullen to represent him, R. 61,
Attorney Sanderson did not contest jurisdiction in South Dakota, and
scheduled mediation with Mediator, Terri Willilams. R. 71. Mediation took

place in Rapid City on August 28, 2024. R. 205.



Mr. Gallardo attended mediation personally and his attorney Rick
Ramstad appeared via zoom. Id. Attorney Sanderson appeared personally
at mediation and Ms. Gallardo attended mediation by 2oom from Texas. [d.
Mediation was held in Rapid City with Mediator Terri Williams, R. 205,

The mediation was long and contentious, with Ms. Gallardo crying a lot. 1d.
Both Ms. Gallardo and the mediator testified that mediation went into the
evening hours, close to 7 p.m. Id. Towards the end of mediation, but
before all documents were printed and read, the mediator needed to leave
to get her son. ld. Only one party signed the settlement agreement that
evening. Id. The next day after Ms. Gallardo fully read her printed
property and divorce settlement agreement document, she refused to sign
it. R. 182, R. 205.

Druring the mediation, Ms. Gallardo testified that the mediator put
pressure on her, and she did not fully consider Ester's concerns over the
domestic violence issues, property issues, and the issue of Ms. Gallardo
wanting supervised visitation for Mr. Gallardo. R. 205,

Ms. Gallaro testified that she was crying and highly emotional during
mediation. Id, At one point, the mediator, Terri Williams, told Ms. Gallardo
she could not “lucking do this anymore.” R. 201. Ms. Gallardo testified
that there were unresolved property issues in South Dakota that were not
addressed by the mediator or her own attorney. Id. Ms. Gallardo testified

she never even read the final agreement with her lawyer, Kelly Sanderson,



as mediation went to 7 p.m. and everyone needed to leave, Id. Ms.
Gallardo stated she had printing issues and issues with word document on
er computer, making it impossible [or her to read the document. Id.

Ms. Gallardo stated she was working with her attorney through
email, reviewing changes and additions to the stipulation. Id, Ms. Gallardo
stated that by the end of mediation, a lot of her issues were never
addressed by the mediator. Id. Ms. Gallardo testified when she asked for
supervised visits, the mediator would say things like *No Judpge in Rapid
would agree on that.,” Id, Ms. Gallardo testified that at around 7 p.m., the
mediator said she needed to leave to go pick up her son and then her
attorney Kelli Sanderson, also stated she needed to leave so she could go
get her children. R. 201. Attorney Sanderson ended up staying at
mediation, as the child pick issue got resolved. R. 201.

Ms. Gallardo testified that she was never given the chance to review
the final version of the settlement agreement with her lawyer. Id. Ms.
Gallardo testified she still had unaddressed concerns and guestions for her
former lawyer and the lawyer who appeared for her at mediation, Kelli
Sanderson. [d.

The last version of the Stipulation was sent to Ms. Gallardo minutes
before both her attorney and the mediator, Terri Williams, left. R. 201. Ms.
Gallardo was never able to read the final document or discuss its contents
with her attorney. R. 201. When pressured if she would agree to the
Stipulation, she gave a verbal "ves.” 1d.

B



The next day, when Ms. Gallardo was able to read through the entire
document, she felt that she could not honestly sign it, because the
document had language that stated “that the agreement was fair and that
there was no duress or coercion.” App. 006, Ms. Gallardo testified she did
not feel that the agreement was fair to her, she felt that she was under a lot
of pressure, and felt that she was pushed into saying yes, and for that
reason ghe did not sign it. Id.

STANDARD OF REVIEW

This Court has held that a Circuit Court's decision whether to
exercise jurisdiction over child custody and divorce actions under the gabuse
of discretion standard, R. 139. Regalade v. Mathieson, 2004 SD 87, 1 5,
B84 N.W.2d 67, 70 ["reiterating this Court’s application of the abuse of
discretion standard to circuit court decisions declining jurisdiction in favor
of more convenient forums under the predecessor act to our currently

enacted Uniform Child Custedy Jurisdiction Enforeement Act (UCCJEA))"

(citing Ford v, Ford, 2002 SD 147, § 7, 655 N.W.2d 85, 86; Fuerstenberg v.
Fuerstenberg, 1999 8D 35, 1 16, 591 N.W.2d 798, 804 {citation omitted)),

see also Lustig v. Lustig, 1997 8D 24, ¥ 5, 560 N.W.2d 239, 241,

The other issue asks the court to determine whether or not a contract
was formed between Mr. and Ms. Gallardo and if that agreement 13

enforceable or should be set aside. This Court has held that the ‘existence



of a valid contract is a question of law. * In re Estate of Neiswender, 2000

SD 112, 19, 616 NW2d 83, B6. Questions of law are reviewed de novo.
Fegalade v. Mathieson, 2004 8D 87, 15, 684 NW2d 67, 70 (citation
omitted).

Further, the Circuit Court's factual findings are reviewed under the

clearly erroneous standard. Aguilar v. Aquilar, 2016 S.D. 20, § 9, 877

N.W.2d 333, 336.

ARGUMENT

L WHETHER THE CIRCUIT COURT ERRED WHEN IT FOUND
THAT SOUTH DAKOTA WAS NOT AN INCONVENIENT FORUM.

a. The Circuit Court should have stayed proceedings or, alternatively,
declined to exercise jurisdiction over this divorce and custody case,
because the child has not lived in South Dakota since 2022,

“Under the Uniform Child Custody Jurisdiction Act (UCCJA), if a court

finds it is an inconvenient forum for a custody determination, the court

may decline jurisdiction, when another state provides a more appropriate

forum”, Lustig v. Lustig, 1997 SD 24, 560 NW2d 239 (5.D. 1996). Further,

the court may also "split” the case and agree to not exercise jurisdiction
over the custody portion of a divorce /custody case, in its discretion. SDCL
26-5B-207.

The UCCJEA was designed to produce “jurisdictional certitude” for
the benefit of the child. *Deferring a child custody dispute to another forum

can assure that the best interests of the child are not subordinated to the

10



parents’ interest in obtaining the best terms of the divorce.™ Lustig, 1997
S0 24, 114, 560 N.W.2d at 245,

A court which has jurisdiction under this chapter to make an initial
or modification decree may decline to exercise its jurisdiction any time
before making a decree if it finds that it is an inconvenient forum to make a
custody determination under the circumstances of the case and thata
court of another state is a more appropriate forum. Lustig v Lustig, 1997
SD 24, 560 N.W.2d 239 (8.D. 1996); SDCL 26-5b-207, "To serve the child's
well-being, the UCCJA encourages custody to be decided where the best
evidence regarding the child exists and, in the jurisdiction where the child
has the closest connections. Lustig v. Lustig, 1997 SD 24, §8, 560 N.W.2d
23. Failure to consider the factors under the UCCJEA, i1s an abuse of
discretion. ]d,

In Lustig the SD Supreme Court set out the following factors for the
ereuit court to consider and they are as follows:

1} If another state is or recently was the child's home state;

2] If another state has a closer connection with the child and his

family or with the child and one or more of the contestants;

3} If substantial evidence concerning the child's present or future

care, protection, training, and personal relationships is more readily

available in another state;

4) If the parties have agreed on another forum which is no less

appropriale,

11



Lustig v, Lustig, 1997 8D 24, 560 N.W.2d 239 (5.D. 1996). SDCL 26-
Ja-7,
The South Dakota legislature enacted SDCL 26-5b-207 after
repealing, SDCL 26-5a-7, and the factors there include the following;

(a) A court of this state which has jurisdiction under this chapter to
make a child-custody determination may decline to exercise its
jurisdiction at any time if it determines that it is an inconvenient
forum under the circumstances and that a court of another state is a
more appropriate forum. The issue of inconvenient forum may be
raised upon motion of a party, the court's own motion, or request of
another court,
{b) Before determining whether it is an inconvenient forum, a court of
this state shall consider whether it is appropriate for a court of another
state to exercise jurisdiction. For this purpose, the court shall allow
the parties to submit information and shall consider all relevant
factors, including:

(1} Whether domestic violence has occurred and is likely to

continue in the future and which state could best protect the parties

and the child;

(2) The length of time the child has resided outside this state;

(3) The distance between the court in this state and the court in

the state that would assume jurisdiction;

12



{#] The relative financial circumstances of the parties;
() Any agreement of the parties as to which state should assume
Jurisdiction;
(6) The nature and location of the evidence required to resalve the
pending litigation, including testimony of the child;
{7) The ahbility of the court of each state to decide the issue
expeditiously and the procedures necessary to present the evidence;
and
(8] The familiarity of the court of each state with the facts and
1s5ues in the pending litigation.
{¢) If a court of this state determines that it is an inconvenient forum and
that a court of another state is a more appropriate forum, it shall stay the
proceedings upon condition that a child-custody proceeding be promptly
commenced in another desipnated state and may impose any other
condition the court considers just and proper.
id) A court of this state may decline to exercise its jurisdiction under this
chapter if a child-custody determination is incidental to an action for
divorce or another proceeding while still retaining jurisdiction over the

divorce or other proceeding, SDCL 26-5B-207.

[n Lustig, the Court found no abuse of discretion in declining

Jurisdiction in South Dakota, as the child had lived in Minnesota for ten

13



years and was enrolied in activitics there. There, the court found that most
of the witnesses would also be in the state of Minnesota.

Under a Lustig analysis, proper jurisdiction would be in the State of
Texas in our case because 1) Texas is the current home state of the child,;
E. 146. 2) Texas has a closer connection to the child and her primary
caretaker, her mother; R. 352, 3) the evidence regarding the child's care
and future her is readily available in the State of Texas, where she has
resided since October 2022; R, 352, P. 77, and 4) the parties have no
agreement on jurisdiction. R. 146.

The Court, in its bench ruling, said it was relying on Miley, and for
that reason, it would keep jurisdiction in South Dakota. However, the
circuit court's decision in Miley was not to keep jurisdiction but, rather, to
decline to exercise jurisdiction in South Dakota, and allow the case to
proceed in the child's home state of Arizona. The circuits court ruling was
in error, and did not correctly reflect Miley. This 18 not a case of the right
outcome based on flawed reasoning, but rather, the wrong outcome based
07 WIOng reasoning,

Our case is very similar to Miley and under Miley, the jurisdiction
should have been declined by the circuit court, In Miley, the circuit court
declined to exercise jurisdiction finding South Dakota to be an inconvenient
forum. In that case, the initial custody order was from South Dakota, but
the children had lived in Arizona for four vears. Miley p. Miley, 1999 SD 06
915 598 N.W.2d 228 (S.D. 19949),

14



Several years later, when a motion to modify was filed, the South
Dakota Court declined jurisdiction, citing that the evidence regarding the
last four years of the child’s life was more available in Arizona than in
South Dakota. Miley ¢ Miley, "115, 598 N.W.2d 228. The South Dakota
Supreme Court affirmed the circuit court in Miley.

Here, there is no evidence regarding the child, Lyra, in South Dalkota,
R. 352, Lyra lived 3 months of her infant life in South Dakota, then left,
and never returned. ld. The only person left in South Dakota 15 the
father, and he does not see his daughter in this State. Id.

Further, even after the child and mother lcﬁ South Dakota, father by
his own testimony, also left South Dakota to serve overseas in Irag in 2023
and 2024, further removing the possibility of contact with Lyra in South
Dakota. R. 352. Any wilnesses, besides father, would be in the State of
Texas or in the State of California, where Garrett has exercised anly
supervised visitation at his parents residence in Anaheim, California, or
with Ms. Gallardo, in Texas. E. 353.

If the court decides that Lusfig is not a proper analysis and the
argument should reflect only on the factors in SDCL 26-5b-207, the Court
should still find that Texas is a proper forum for this custody case,

Mother argues that under the statute the following favors staying the
case in South Dakota and allowing Texas to assume jurisdiction. R. 352,

Mother argues the following under South Dakota's inconvenient forum

statute, SDCL 26-5b-207 R, 352,



. That there is a history of severe domestic violence between the

parties, that went on for 3 years and ended in 2021; Id.

. The child has resided outside of South Dakota since October, 2022;

Id.

. Factor 3 was not argued, however the Court could have made the

finding without any testimony that Texas is not anywhere close to

South Dakota;

. Factor 4 was not argued, and the Court made no findings;

. There i1s no agreement on jurisdiction; R, 146.

The location of the evidence and the child's future care is in the State

af Texas and has been since Qctober 2022: R, 352,

- This lactor could not be argued, as no Texas Court would accept

jurisdiction, noting South Dakota had jurisdiction;

. This factor could not be argued, as no Texas court would accept this

case, as the Texas Court knew there was a pending case in South

Dai-:gta;

This is a case where Father waited over five months to file his divorce
and custody complaint in South Dakota. R. 20. Based on the above
argument, and the clear lack of contact this child has had with the State of
South Dakota, since October 2022, the Court's findings that South Dakota
is not an inconvenient forum, should be reversed. R. 145. Moreover, it is
it best interest of the child for Texas to exercise jurisdiction as that is

where Lyra has lived since the fall of 2022, Id.

16



B. The circuit court failed to make the required findings under
SDCL 26-5b-207, and, for that reason, it erred.

SDCL 26-5B-207 (b} provides that the circuit court "shall consider”
factors including "whether domestic violence has occurred and is likely to
continue 1n the future. Id. This Court has stated *we conchade the
Legislature, when it enacted this section of the UCCJEA, intended the
circuit court o enter the findings of fact and conclusions of law that we
relied upon during appellate review under the predecessor UCCJA, before
yielding jurisdiction. "Before determining whether it is an inconvenient
forum, the court of this state shall consider whether it is appropriate for a
court of another state to exercise jurisdiction.” Langdeau v. Langdeay, 751
N.W.2d 722, 2008 SD 44 (S.D. 2008)

Here, the court heard hours of evidence over the period of twe days
based on S1TPO 24-774, received pictures and exhibits regarding domestic
violence, vet failed to make any detailed findings on the same issue. R.
352. The court also heard evidence regarding other subparts of the
inconvenient forum statute, but made no findings or conclusions as to the
length of time the child has been out of the state, how far Texas was from
South Dakota, or where evidence was more readily available, when the
obwvious answer is Texas, where the child lives, Id. For this reason, this
court should find error in the judgment of the circuit court, because it

continued to exercise jurisdiction without making the required findings.

17



Ms, Gallardo asks that this Court reverse the decision of the circuit
court and find that South Dakota is not a convenient forum for the case.
R. 145.

C. The Circuit Court erred in finding that jurisdiction must
remain in South Dakota because a Texas court cannot interpret
whether or not the parties entered into a settlement agreement,
finding that ‘contract’ issue should also control jurisdiction.

In the court clarified memo decision it stated the following:

“What has been requested from Ester Gallardo is that this Court
relinquish jurisdiction to Texas so that a Texas court can rule the issue as
to whether the parties reached an enforceable agreement during a South
Dakota mediation. R, 132, The analysis of whether an enforceable
agreement was reached during a South Dakota led mediation should be
decided by a court in South Dakota.® Undersigned counsel has never
asked the circuit court to allow a Texas court to interpret if the mediation
agreement is enforceable. 2

It 15 an error for the court to keep this case, because it believes that
South Dakota, not Texas, should decide if the parties entered into a valid
settlement agreement. [d. The finding of the court states that counsel
asked for the circuit court to decline jurisdiction, to allow Texas to decide a
contract issue is in error and is not supported anywhere in the recerd. Id.

15

1t should be noted that counsal never asked the circult court to relinguish the case so that a Texas coun
can decide iTthe parties enterad into a valid settlementagreement, There is no such reguestin any
transoript or in any motion or request filed. This finding Is In mrar,



It is an error and outside the parameters of the UCCJEA and SDCL 26-5b-
207, for the court to continue exercising jurisdiction solely because it
believes it first needs to decide if a valid settlement agreement exists. See
Lustig, 1997 5D 24, 14, 560 N.W.2d at 245. (flinding that the best interest
of the child should control a jurisdictional decision). Id. Because the
court’s memorandum seems it infer that it must decide the contract
question, before the court decides the jurisdictional question, the court
erred, and the decision should be reversed,

D, The agreement is not in the child's best interest and the court
failed to make findings on whether the agreement was in Lyra's best
interest. For this reason, it should be set aside.

SDCL 25-4-61 provides:

The mediator shall reduce to writing any agreement of the parties. The
mediator shall inform the parties of their right to review the agreement with
counsel before they sign the agreement. After the agreement is signed by
the parties, the mediator shall present the agreement to the court. The
agreement is not binding upon the parties until approved by order of the
court. Blage . Brewer, 2005 5D 7, 692 N.W.2d 785 (S.D. 2005).

In that case, this court held "the court has a duty to ensure that the
agreement 18 in the best interests of the child.” Blase v, Brewer, 2005 8D 7,
692 N.W.2d Y85 (5.D. 2005). In Brewer the court stated that "We have
often confirmed that children's best interests take ‘chief importance and
will prevail over any mere preponderance of a legal right.” Pribbenow v Van
Sambeek, 418 N.W.2d 626, 628 (SD 1988).

Here, it is clear that Ms. Gallardo never had a chance to review the
written settlement agreement with her former attorney, Kelli Sanderson. R.
205, R. 352, The record indicates that the mediation went until at least 7

p.m. and both attorney Sanderson and Mediator Terri Williams, expressed
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issues with needing to leave, due to the late hour. ld. Although the
mediator states she believes she did not need to leave to get her son, her
testimony is contradicted by Ms. Gallardo, who said things were very
rushed toward 7 p.m. hour, with both her lawyer and the mediator. Id.

Her testimony should be found credible, as most mediations do not last
that late, and it would be normal to try to quickly wrap things up at that
late hour, Here, the statute is unmet because first, Ms. Gallardo did not
review her final document with her attorney, Kelly Sanderson, that night,
and the agreement was never signed by Ms. Gallarde, 1d. Lastly, the
agreement is not in the child's best interest and the circuit court never
made any findings on the best interests, before enforcing the unsigned
agreement against Ms. Gallardo. R. 132,

A. WHETHER THE CIRCUIT COURT ERRED WHEN IT DETERMINED
THAT AN UNSIGNED MEDIATION AGREEMENT IS
ENFORCEABLE.

a. The circuit court erred when it found that that all material issues
were resolved between Mr, and Ms. Gallardo, and that there was a
“meeting of the minds” between the parties.

“Findings of Fact on which the trial court based its decision are reviewed

under the clearly erroneous standard.” Adam v. Adam, 436 N.W.2d 266,

267 (5.D.1989), “The Findings of Fact of the trial court will not be
gverturned unless this Court is left with a definite and firm convicton that

a mistake has been made." Hilbrands v, Hilbrands, 429 N.W.2d 730, 751
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{5.D.1988), *The Circuit Court's Findings of Fact, are reviewed under the
clearly erroneous standard, and the Findings will not be overturned unless
the reviewing court is left with a firm conviction that a mistake has been
made.” Godfrey v. Godfrey, 2005 8D 101, 111, 705 N.W.2d 77, &0,

When interpreting a property settlement agreement that is
incorporated into a divorce decree, the court looks at principles of contract

law. Steffens v. Peferson, 503 N.W.2d 254, 258 (8.0.1993). The elements

essential to the existence of a contract are: (1) parties capable of
contracting; (2] their consent; (3) lawful object; and (4) sufficient cause or
consideration.” SDCL 53-1-2. The parties must have mutually assented to
all essential terms to form a contract. Mutual assent is a fact question
determined by the words and actions of the parties.” Vander Heide v, Boke
Ranch, Inc, 2007 5.D. 69, 1 20, 736 N.W.2d 824, 832 (quoting Fead v,
McKennan Hosp., 2000 S.D. 66, § 23, 610 N.W.2d TB2, 786).

Here, the evidence supports there was not a mcf,-‘r,.ing of the minds on
all essential terms of the divorce and property settlement agreement. R.
205. R. 352.

The testimony of Mrs. Gallardo on December 13, 2024, supports the
argument that there was not a4 meeting of the minds between the parties.
R. 205. R. 352. The court's findings are erroneous in this regard, and the

record supports the same. [d. For example, when Ms. Gallardo was asked
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by counsel what happened with the offer, Ms. Gallardo testified “she felt
very pressured” and “a lot of the things [ wanted to address were never
addressed. And mostly because the mediator pressured me into not

addressing those things. And anything that was brought as part of a
compromise, but it was never really a compromise from the other side.

She would pressure me into accepting that.” Ms. Gallardo testified that
both her attorney and the mediator had to leave mediation close to 7 p.m.,
as the mediator needed to go get her child. [d. The final stipulation was
sent by email to Ms. Gallardo, and she never read it, nor did she get a
chance to review it with her lawyer, Kelly Sanderson. Id. When pressured,
if she would apree, she testified she gave a verbal "yes.” Id.

Because of the issues Ms. Gallardo was having with her computer
and printer, Ms. Gallardo could not fully read the mediation agreement
until the next day, and she honestly felt she could not sign it. R. 205. R.
352. She testified that there were things in the agreement that were never
addressed on my side “including all of the property in South Dakota, which
Garrett got nid of and [ was never compensated for.” ld. Ms. Gallardo
stated, “All of the things that | wanted to address were never addressed and
were completely cut off whenever I asked for them to be addressed.” [d.

They were not addressed in the Stipulation, so I felt like I didn't want

to sign the Stipulation and told Kelly Sanderson that. Id,
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When asked by undersigned counsel why she did not sign the mediation
agreement, Ms. Gallardo testified on December 13, 2024, as follows:

Q: Did you ever have a chance to review the entire agreement with

your attorney?

A: 1told her some things -- it was through e-mail technically.

Like, we didn't look over it together. Like, she looked over it on her

side and | looked over it on my side and I told her the parts in which |

didn't agree, and that last part was the main one as well as the other
things that weren't ever addressed.

Q: So there were problems the evening of the mediation with the

agreement?

A: Yes.

Q: Okay. And that's why vou didn't sign it?

A: Yes. Id.

The record supports that Ms, Gallardo was having issues with what
was being proposed by the other side towards the end of mediation, and for
that reason, including her computer issues, never went through the
agreement with her attorney, and did not read or sign the document. R.

205. R. 352,



The testimmony of Mediator Terri Williams supports the fact that this
was contentious mediation. On cross, Williams testified as follows:
Q: Okay. Did anyvthing between vou and Ester get contentious? Any
kind of contentious stuff?
A: T wouldn't say contentious. [ would say that she was emotional.
Q: Crying emotional?
A: | don't remember her crying necessarily, but I remember there
was a lot of contention with this mediation,
: Do you know why?
MS. EDOFF: Objection. Speculation.
THE COURT: Overruled.
A: Well, I believe that Ms, Gallardo had reservations about Mr,
CGallardo being invelved with their child. There was - [ don't
remember if there was a petition or allegations of domestic violence.
she wanted him to take some classes. She wanted him to have
supervised parenting time. Id.
Later, on rebuttal Ester testified as to the directness of the mediator
as follows:
J: Okay. Was Terri direct with you?
A: Yes.

): Explain that.
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A: She was overly direct. Whenever she would say something about
what would happen if [ went down a certain path, like if | wanted
there to be supervised visitations, she would say, like, *There's no
judge in Rapid City, South Dakota, that would agree to that.” | said,
okay, well, vou know, this is what | want. And she would continue to
tell me that there's nobody that's going -- that's not going to happen.
Those were the words she said. That's not going to happen. Tt will
not happen. | am telling you this right now that that is -- that's not
going to go through. It's not going to settle.”
Towards the end of Ms. Gallardo’s testimony, the following was
exchanged with the Court:
THE COURT: All right. So you believe what you looked at the next day that
he had signed, like the day before when the mediation ended, you believe
that essentially before he signed it, he or someone changed some things to
your final version and that made that, like, not acceptable to vou when you
looked at it the next day.
THE WITNESS: Yes. That is what [ recall.

THE COURT: Okay. All right. | appreciate that clarification.

In sum, Ms. Gallardo credibly testified that she was not able to read
the document with her attorney towards 7:00 p.m. on mediation day, and

instead, she read it the following day. R. 352, Ms. Gallardo had additional
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questions for her attorney. Id. The statute requires that Ms. Gallardo be
able to read her stipulation with her attorney, before it is enforceable. Ms.
Gallardo never had that chance that evening to review with Attorney
Sanderson. When Ms. Gallardo read her final document, she did not agree
to the written terms of the agreement. R, 352, She testified that terms were
changed and the document was different from the documents being sent to
her by email from her attorney. Id.

Ms, Gallardo’s conduct supports the position that she did not have a
‘meeting of the minds' and she did not enter into a valid contract. First,
Ms. Gallardo never signed the agreement and never instructed her attorney
to accept the agreement on her behalf. Jd, Ms. Gallardo testified she was
crying through the mediation and was being pressured not to address
1ssues important to her, like domestic violence. Id. Her testimony supports
her position she was not onboard with what was being proposed by the
other side. Id. Further, her concerns about supervised visitation were
somewhat dismissed by the mediator. [d.

Next, Ms. Gallardo testified she had more questions for her attorney
and asked to speak with her lawyer after mediation, since everyone was
rushed to leave. 1d. Moreover, Ms. Gallardo never got the chance to sit and
review her stipulation with her attorney, line by line, like she probably

should have, [d.
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Even though the mediator testified Ms. Gallardo verbally said yes,
that oral "yes" should not bind Ms. Gallardo, when the written document
she received the next day, was not the same as to what was being
discussed at mediation. For the above reasons, the Circuit Court findings
are in error, because Ms. Gallardo did not consent to the written terms of
her divorce and property settlement agreement.

CONCLUSION

This case should not be before this Court on appeal, because the
Circuit Court should have declined jurisdiction many months ago. The law
supports this argument and Lyra's best interests also support the same
arpument,

Lyra was born in South Dakota in June of 2022, Ester Gallardo and
Lyra left South Dakota when Lyra was less than 3 months old, and have
never returned. There is no reason or argument that supports litigation
here, Ester Gallardo and Lyra's extended family live in Texas and all of her
future care is in Texas. All visits with her father are in Texas or California
and are supervised only. Father has been in Iraq. or overseas, a portion of
the time that this matter has been in litigation, so in essence, he is not
even here.

There is a history of severe domestic vioclence between the parties,
The only connection to the State of South Dakota is a father who i3 in the

military who never seces the child in South Dakota. To keep this case in
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this State defies logic. For all of the arguments cited herein, Ms. Gallardo
respectfully asks this Court to find that the Circuit Court erred when it
continued to exercise jurisdiction in South Dakota.

Morcover, Ms. Gallardo submits that she never agreed to any
settlement agreement because she was never able to fully read the
agreement, word for word. She needed time to review the document with
her attorney, and should have been afforded that right, and that did not
ocewr until days later,

Ms. Gallardo’s actions and conduct show she did not consent to the terms
offered by Mr. Gallardo and the two never met minds on all essential
aspects of the agreement. If they had, she would have signed the
Agreement the next day, but she did not. As much as Ms. Gallardo testified
that she was pressured and forced during mediation, undersigned counsel
felt that the facts and testimony did not meet the elements of undue
influence, and that an argument there, would be without merit, and for
that reason, undue influence was not argued to this Court.

Because South Dakota is an inconvenient forum for this case, and
because there was never consent or meeting of the minds between the
parties, both decisions of the Circuit Court, regarding keeping jurisdiction
in 3outh Dakota, and finding the settlement agreement enflorceable

between Mr. Gallarde and Ms, Gallardo, should be reversed,
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STATE OFS5OUTH DAKOTA ) IN CIRCUIT COURT

COUNTY OF _ Pennington i SEVENTH  TUDMCIAL CIRCUIT
Ester Elisabet Gallardo
Petitiorer E]-E‘i:tck here ifunder 18 TPO NO. ?.L\ e ']-, IJI
AR PETITION AND AEFIDAVIT FOR A
FROTECTION ORDER
Garrett Anthany Gallardo (DOMESTIC ABUSE)
Respondent || Check here if under |8

L EsterElisabet Gallardo ~  the above named Petitioner, or the Parent/Legal Guandian of
the minor child Petitioner (the Filer), being duly sworn upon oath, state and affirm the following:

At least one party to the protection order—Petitioner, Respondent (the person against whom | seek this
Protection Order), or a Protected Party (2 minor child in my custody also victimized by Respondent)—is a

resident of South Dakota, Petitioner resides in Tarmant County, ™ .
(srare), Respondent resides in Penninglon County, U (wfate); and
aty Protected Parties not residing with Petitioner or Respondent, reside in _

County, (ztate).

PPlease check this box if there is a custody order in this state or another state regarding the children of
Petitioner and Respondent. Pleasc attach a copy of the custody order to this Petition or provide the
eounty and caze number, S1DIV23 -000118

The person | am asking the Court to restrain from committing acts of domestic abuse (the Respondent) is,
in relation to the Petitioner and any Protected Partjes:

{heck aff thnt applv):

[x] a spouse {married) or a former spouse (divorced);

[_] in a significant romantic relationship or has recently been in one during the past twelve monghs;

[ ] hasa child or is expectling a child with Petitioncr or Protecied Panties;

E a parent or child;

a gibling.

I AM ASKING THE COURT FOR A PROTECTION ORDER BASED UPON THE FACTS
BELOW:

On or about 842024 . &t approximately — x

Respondent commilted the following acl(s) of domestic abuse against Petitioner (il not me, my minor
child who is related to Respondent) and any Protected Partics (other minor child in my custody related to
Respondent ):
icheck all that applyh:
__| Respondent caused physical harm or bodily injury.
Respondent attempted to cause physical harm or bodily injury.
Respoadent’s actions inflicled [ear in Petitioner and/or any Protected Partics that Respondent was
atbout to cause physical korm or bodily injury to said Petitioner or Protected Party.
[ Respondent violated = proteclion order.

Fraoamn LS00 4 517 Aadul)
1 Frrw LIS -(BHADF Juivenibe



Respondent willlully, maliciously, and repeatedly followed Petitioner and/or any Protected Partics.
Respondent pursued » knowing and willful course of conduct which seriously alammed, annoyed, or
harassed Pentioner and/or any Prolecied Parties with no legilimate purpose. The patiern of conduct
was a series of acts over 2 peried of time, however short, showing a continuing pattern of harassment,
[] Respondent made a credible threat with intent to cause Petitioner and/or any Protected Partics

reasonable fear of death or great bodily injury.
The person willfully. maliciously, and repeatedly harassed Petitionor andfor any Protected Partics by
mcans of any verbal, clectronic, digital media, mechanical, telegraphic, or written commumication.
I:l Respondent committed a crime of violence against Petitioner or any Protected Parties.

Provide a detailed description of what happened on the above date:

Cn the above date, | found oul that the Respondent had his personal device connected to my Google accoant. |
tried oftainng an attomey and filling for a Protaction Order in Texas immediately. | was told that | could not file in
Texas because there was an ongoing case in SBouth Dakota, | was informed to oblain an attomey in South Dakola
and file a Prolection Order in Penningion County, where the Respoadert resides. It took time o understand and
follow the comect procedures in Texas and South Dakota. This is why | am cumently fiing this Protection Order now
in Pennington County, 0. | have sereenshots of his Gafaxy S22 Ultra conneciad to the WiFi "GWeefee” locatad by
the Uinion on Berky Dr [asi connecling to my account on Sep 4, 2023, He had actively usedichecked my account
less than 20 minules prioc o my discovery. The frst sign on was Oclober 4, 2023, In Septembear 2023, the
Respondent gol sand in his charging pod of his phooe and needed 1o perchase a new phone.

(continued...) see ADDENDUM of Incident Description

] Yes B Ne Don't Know  Was law enforcement called?
[[] Yes ] MNo S Don’t Know  Was Respondent arrested for this incident?
[] Yes Bl No [[] Don'tKnew  Is Respondent in jail?
[[] Yes [] No [{] Don'tKmow  Has Respondent violated previous protection orders?

If 0. against whom
[] Yes No [] Don't Know  Has Respondent been found guiity of violating previous

profection orders?

If a0, against whom

Give the date ol the conviclion and the

county and stale of the conviction___

4 Yes No [| Don'tKnow  Does Respondent possess guns or weapons?
[] Yes DO Mo Don't Know  Was a weapon used in this incident”
24 Yes E Mo Don't Know Has Respondent threatened anyone with a weapon?

Frovide a detadled description of other similar incidents or actions that Respondent has cormnitied and

reasons your believe it will continue:

The Respondar! has repeatedly bean physicatly violent lowands me & conBnuously stalks & harasses me. A
surmma’y of the things that he has done includes open handed slapping me mpeatedly in the faca repeatedly closed
fist punching my anms & legs where brisises will not be visible throwing varous tems at me & at the wals creating
holes n the walls;verbally abusing me with cursing, yelling, manipulation, gasfighting & psychological torlure;break
chairs Jables doar frames,controflers,walls, & kick in doors through fits of rage;constantly accusing me of cheating an
hirm thal would lead to physically abuse;using securly Camerds in the house with speakers & microphone to yell at
me & keep labs on ma while he was on deployment;dragging me across the garage fioor by my hairbeating me until
my face was Meading & then going Lo the bedroom & pointing @ gun &t his head;pushing into & wal, hand an my
neck, back of my head going through the wall causing dizziness, shoriness of breath, & i2aving a hole in the

wall thraakening suicide wrapping the bed sheel around the ciosel rod pretending 10 hang himseif; pointing & gun at
his head in front of me 1o see if | cared: holding me hostage o a car while driving around aimlessly unil |
apologized;hokding a loaded gun to my head on 3 saparate sccasions,one lime cocking the gun and re-aiming with

z Fowan (SR A i Adull
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ADDENDUM ol Incident Description — A {._.continued) deseription of what happened on the sbove date:

He upgraded to a Galaxy §22 Ulkra and informed me that his new phone was fransferred on Oolober 5, 2023, With both
of our devices connecled o my Google accound, the Respondent is able to track my phone at any ime. | neatly ahvays
have my phone on me, espacially when | am away from home, Respondent B also able 1o access any accaun! [og in
informetion, nckiding usemames and passwords, thal are syneed 1o my Google accaunt. | had roughly 180 passwornds
saved o my Google ascourd, mcluding my bank accounts and social media eccounts. Respondent aliso hed access to

all of my search history, G-mail account, and Google Drive,



Conlinued [rom Page 2
{continued.,..) ses ADDENDUM of Similar Incidents

|  REQUEST FOR HEARING AND PROTECTION ORDER ]

Based upon this Petition &nd Affidavit in which | truthfully set forth the details of the domestic abuse, |
respectiully ask the Court to set & date to hear this matter and after hearing the evidence, 1o grant
Petitioner and any Protected Porties a Protection Order:

I} To Restrain Respondent from acts of abuse and physical harm, making threats of abuse,

stalking or harassment.
2} To Grant the Protection Order foraperiodof___ Syears  time (no fonger than 5 years).
|| 3} Toexclude Respondent from Petitioner’'s residence listed in 4C.

<] 4) To Order that Respondent shall not come within a distance of 1 Mile(s) _ from the following
and places:

A. The Petitioner personally
B. The following minor children named as other Protected Parties || More names attached

Name Date of hirth Relationshi
— Lyra Serafing Galarda 2023-06-21

ar

= e

Are any ot the children related to the Respondent? 1f so, how?

Ly Seryfiing Callardo Eather
[l €. Petitioner's residence {smeet/apt)
{eity) , [stale) =ip)
[] D. Petitioner’s place of employment {strect)
{city) _. (statc) {z1p)
[] E. Other places (strect/apt) o
(eity) L{state) {zip)
(strectiapt)
{cily) L {stae) {zip)
{streetfapt)
(cily) . {slaic) {zip)

7 . -
51 [Emamrq_jnu temporary custody of our minor child(ren), whose names are

[18) To establish temporary visitation for Respondent with the minor childiren} named above

conzigting of:
[ ] Existing order in File # ] Supervised at
Jurisdiction: [_J South Dakota [ ] South Daketa tribe [_] Other State [JOther

E| Other Vigitation:

Foamn UTE-0810 A Adudi
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ADDENDUM of Similar Ineidents — A (. confinued) deseniption of other similar incidents or actions thal the
person has commitied and reasons you believe il will continue:

followed me around the house recording during fights while 1 was trying 1o ge! awaycontinued verbally abusing me
while | was pregnant and repeatedly calling me a "horrible mother” and that | am “killing the baby® because | was
stressed and crying, and said that the chiéd was not his cause he bekeves | chealed; followed me around the house
yaling alt me white | was holding our 2 month old;Restricled me from cooking because he had to "provide for me” to the
point where any time | did cook, he would eause 3 hour long fights about me making somethéng wreng:he would keep
fis gun on top of the safe next to the bed nstead of in the safe every day after threalening me with il, because he said
it was “quicker access”, so | bought him a fingerprint safe that took 0.2 seconds lo unlock and # sat for 3 weeks+ on the
kitchen counleriock picking doors or Laking the handle off of doors when | would go into another room and lock & to get
away from him duning fights;yell al me through locked doors to continue the fight for up te another howr while | sat on
thve other side of the door not talking kicking a fire [og info my knee causing multiple bruises and hindered walking for
weeks aterwards.pushing me into shelves keeping me from leaving the house to go to work becausa he belisves | am
cheating en hirn and nol geing to work even afler sending videos and pictures of me at work once 1 gel
there;cortinususly caling me names [ike "chealing bitch,” "heartless cunt® “evil, vindictive person,” elc. leaving notes
around the house about "how 1o 0e 3 loving partned that were manipulative, one-sided, and gaslighting:verbally
abusing me while he was drunk and [was pregnant and | was taking care of kim at 2am in the moming when | needed
to gel ready for work ai Bam;recording, making harassing comments and saying "boo-hoo™ when | said that | sUll clean
the litter box while pregnand when doctors recommend nof to;reading through my Facebook messages (o my fiends on
his phone for months and saying that | shoukd not have stayed logged inte il on s phone If | did nol want him reading
my messages;asking me aboul my day and then calculating the time it should have laken for each task in ander fo
harass me aboul any "missing time";swaddling the baby so tight 1o where she cant move ai aff thal could be the cause
of hier shoulders and hips still cicking &t the age of 2 yrsconlinuous blowing, nol short bursts or one blow, in the baby's
face 1o sivp her fom crying because bables hobd their breath bacause it is 8 natural insting to possible drowning:
getting upset at the baby for crying becawse he cannol figure oul what she wants after “going through the fist® of why
she Is crying being angry al me tor anything, including his dreams, after waking him up 31 night to halp 1ske care of the
baby unti| stopped waking him up to helplelling me that he understands what the surses said about "shaking babies”
after | asked if I could hold her because he was aggressively rocking her 1o catm her down, he said that he "fek
somathing while she was screaming #nd he couldn't get her to stop:leaving me and the baby alone afler she threw up
fiverrs of milk while he went downstairs 1o sieep on the couch, because | was focused on her and not an him, afer she
interrupted qur intimate time together;making me take birth controd pills even though i was causing my cyde o be
ematic and chemically imbalance my body because he doss nol wanl 1o wear condoms:road raging when he knew the
car was going to come back info our lane and almas! hit the side ihat the baby was on;repeatedly telling me how | am
an unfit mother and will never be able to ralse our daughter on one income;leling me that | nead 1o 124 him whare | am
going and doing at all fimes;saying that | need 1o give him full names and bith dates of any person thal our daughier is
around so that he can min full background checksmissing the exit 3 times because we were fighting in the car while
laking me and our daughier to the aifpor, hokding us hostage while | begoed him fo take us to the airpod so0 that we
couwld go horme; constantly caling and texting me throughoul the day whike | am 2t work; getting angry 81 our daughter
bacause she is not paying attention 1o him Decause “there are so many distractions”;getling angry if she dossmt includa
"dada® in 50ng% or playlime He was accused of rape in Minot, WD by his gidiiend and co-worker bul 1he case was
dismissed because her timeline was off. He foid me that him and his first wife would fight 5o bad that she would end up
wialkineg in the middie of the streel. We went to counseling with the Base Chaglain on and off for about 2 yaas, The
Chaplain asked “what would & take for you to leave?” he also gave me the number to the Respondent's Shid fo put the
Respondent on a swicide watch Hst, sfler | had stated that | was too afraid to leave because | thought the Respondent
would kil hirmself. Now, a3 | was back then, | am terdfied for my life and the lfe of my daughter. Even though we do nol
live ciose, | now he Is only one flight away fram being at our doorstep and enacling any kind of viclencelaggravated
assaul tnat he has previously shown. The Responden! s a dangerous man who owns at least one pistol and one rifle
at leasl and has a history of violence,



71 Ta Qrder that Respondent shall pay lemporary (o are reguesting supoory, yon must
provide proaf of the monthly income of bodh partics at the hearing.):
child support in the amount of __$800.00 2 manth staning on

2024-12-01 #nd continuing until forther order of the Court;
Chiild suppeyt shall be paid to: Divigion of Child Swpport
Knetp Building
00 Governors Drive
Fierre, 8§D
7501
spousal support in the amount of $200.00 a month starling on

2024-12-01 and continuing until further order of the Court.

Spouyal support shall be paid (o the Clerk of Courts Office in the county Hiis order was filed,
B4 #) To Order Respondent receive parenting classes approved or provided by the Department
of Social Services, SDCL 25-10-5.
9} To Order Respondent to obtain counseling as follows:
o Anger Mapagemeant -
E{i 1d) That Respondent be restrained from contact with the Petitioner and any Protected Parfies, by
any direct or indircet means except as anthorized by a court order.
]:I i 1) To Order other relief which [ believe is necessary for Petitioner’s protection and any Protected
Parties” protection, as follows:

(If you are requesting an immediate temporary profection order witlrout notice to Respondent and
without an opportunity for Respondent to appear, yon must state why you believe Petitioner or any

Protected Parties will suffer immediate and irveparable injury or domage if you or they have to wait
until the hearfng.)

REQUEST FOR IMMEDIATE PROTECTION ORDER N
- WITHOUT NOTICE TO THE OTHER PARTY

(] 1am pot requesting an immediate Tempeorary Protection Order,

In addition 1o what I have requested in sections 1-10 above, | further request that the Court grant
Petitioner and any Protected Partics an immediate Temporary Protection Order restraining

Respondent from commilting acis of domestic abuse based wpon the following sworn stalements
and beliefs:

The reasons Petitioner and any Protected Partics need this order immediately and cannot wait until the
scheduled hearing are:

The Respongent continues 1o harass me through texd messages to this dey and ties to find new ways 1o stalk me.
I hawe spent 4 years trying 10 profed myself from him and only & court appoinied Protection Crder will keep him
from conslanily harassing and stalking me. He is also going 1o be visiting Texas on November 12th, 1o heve
parenting time with our daughter. He knows thal | am seeking to get a Protection Order, | am afraid of what he
may dowhile he is here, what kind of retalialion may occwr, | am fearful thet he may decide to never let us go, and
try to keep us logedher by ending a@ of our lives or fhat he may kidnap my davghter. Under any circumslances,
she is not safe with him. He is unsiable and has threatened sulcide and murder in the past.

fcontinued...} see ADDENDUM for Emergency Temporary Protection
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ADDENDUM For Emergency Temporary Proleation - The (.. .continued) reasons | noed this order immediatcly and
cannol wail unlil lhe scheduled hearing:

[ fear thal the dates will nol restrict him either. At any momeni he can get on & plane and come directly 1o my home. He
has our address because of the opan cour case, We are constantly in danger,



B4 1 beliove that Petitioner. andfor any Protecied Panies will sulfer immediate and irrcparable injury.
loss or damage o not grunted an immediate Temporary Protection Order without notifying Respondent
and his‘her allorney or giving Respondent an opportunity 1w be heard. The immediatc and irreparabic
imjury, logs or damage that | believe will be suffered 1s:

The Respandent continues to lonment and harass me. | am in constant fear and anxiety whin 1 hawve to hear o
lalk o him in any way because of his manipulation, emotional abuse, and harassment that is a daily thing. 1 am in
constant fear of losing my daughter. | fear that if he ever does gat unsupenvised visitations that he will harm her
fike he did me. | cannet ard will nod l21 anyene to harm my daughber. Mo one should ever have fo go Lhrough what
| did. The Responden still has pan of my and my daughters belongings in South Dakota. He has access 1o get rid
of or destroy all of & He has abeady gifted some personal dems to his Friepds even afler | had asked to recelve
cur belongings last year.

n d]iiE ﬂ day of E{:,f:ﬂ f,'_‘zE F ﬂ%"‘f L A swear o affinm wnder oath that dhe information | have

provided m this Petition and Affidavit are true and correct o the best of my knowledie. | believe
Petitioner and any Protected Parmies ure entilled to the protection | have requested. | am asking for this
prowcction for valid reasons amd am not attempting to harass the persen Tam seeking protection against
ared i not attempting o abuse or delay the court process or any other legal action.

"l"uur Signature as | | Filer ﬁn!}r-"_E"F_ﬁu_tt_nnc-r {oheel o)

Signed and sworn 10 belore me on iy E thay ol Cetobps 203

Notary Public/Deputy Clock of Cowns
Commission Expires: 2 —f 5 2 (7

(SEAL) -
Toxes Tabtanl
FILED
Pensinprar Cauply, 503
MM CHRCLITT COURT
OCT 29 20%
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Eszential Evidence for Stalking Abuse
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June 30, 2024 Garrett said he was recieving ads about me being in a refationship, | was
confused because the ads that | gel are centered around ammals, therapy, and insurance
with a lew stray ads here and there, It got me thinking why he would be getting any ads
that he would think would be coming from me in the first place. Az soon as | meved down
to Texas in 2022, 1 had changed my passwords to all of my main accounts so that he could
not staltk me. He had been stalking my facebook account and admitted that to me mere

months before | left in October 2022, He stated that, | should not have logged into my
1



facebook account on his phone thal one time that 1 needed 10, if 1 did not want him
looking at my facebook messages. That is why | changed my passwords, So, | was
contised and concerned what he could have possibly be connected to snll. But because
the type of ad sounded weird to me, | figured he was using a tactic 1o force me Lo have a
conversation with him or scare me in some kind of way. | decided that was the real reason
behind the text and thousht nothing more of it
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September 4, 2024 | decided to do 2 full change of passwords on my accounts again so
that Garrett could not have access to anything just in case. | started with my main
accounts: Google, Yahoo, Facebook, Samsung As soon as [ tried changing my Google
password, | saw & familiar phone that was not my own. [ looked inte this phone that was
currently still connected to my sccount even thoush | already knew whos phone it was.
My phone is an Android Galaxy 521 Ultra 3G. Garrett's phone is the next one up from
that since he got his after mine. Garrett's phone 15 an Android Galaxy 522 Ulira | fefl
Gaarrett in October 2022, 1 changed my passwords that month and in the remaining months
of 2022, Garrett had a visitation in California in September 2023 in which he ot sand in
his phone. The audio for the video calls was incredibly bad and full of static. He also could

5



ol charge s phone without the phone sayving that it had moisture in the port. Garrett
recieved a new phone in October 2023, This Andrend Galaxy 522 Ultra was purposely
signed into my Google account on October 4, 2023, The device was activily using my
account withim half an hour before | disconnected this device from my account on
September 4, 2024, The above photo shows the devices locabion in Box Elder, South
Dakota next to Elsworth, AFB. A closer phato shows Berky Dr and The Union. The
devies is connected to the wifi name: "GWeeFee"

Ezsential Evidence for Physical Violence
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April 13, 2020:

An incident that happened in Minot North Dakota, We had been fighting for a long time. |
don't remember what the fight was about. He told me to apofoize and fix it over and over
again. Al one point he had slapped me, so | got up from the couch and moved away from
him to put disiance between us, | was standing near the staircase next to a closet door in
our Eving room. He remained sitting on the couch while we continued fighting. I was
Facing lim when he stood up from the couch and went after me, closing the distance in an
instant. He grabbed my neck and pushed me against the wall with extreme force, |
instantly fell to the ground and [ sat there crying. He went back and sat on the couch and
continued paying attention to the TV. I sat there staring at the floor. 1 could see him in my
peripheral at first, but my gaze went slowly towards my lap and [ began to feel so dizzy
and sick. | said, "l can't breathe " He said that T was fine and that | needed 10 stop crying, |
said, "I feel really sick " He told me [ needed 10 stop crying. [ didn't say anything after
that. [ was quiet for a while so that 1 could focus on trying not to pass out. My vision was
going blurry and 1 felt nauseous. | knew | could stand up, and 1 knew i T went to sleep I'd
be fne. [ said "I'm sorry," | stood up crying, walked up the stairs, and went to slecp, The
next day he texted me and asked me il | was okay at work. | didn't respond, He later told
me that he saw the hole in the wall where my head went through the wall and realized that
I was not "faking 1t" last night. When we moved out of the apariment in Minot, ND,
Gaarrett had to buy paint, supplies, and orange peel spray to fix the hale in the wall that he
pushed me through, 2 hole abave that where he threw my gaming controller that he was
usng that smashed into pieces, and a hole in the kitchen where he threw a water bottle.
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August 21, 2021

I was trying to cheer Gamrett up after a fight, and he said, "You are so fake™ [ screamed,
"1 am not fake!™ Hé instantly slapped me accross the face. | walked away holding my
cheek and cried in the bathroom. Garrett continued to vell at me through the bathroom
door, since this was not one of the times in which he kicked down the door and had to
replace the trim. He replaced, fixed, and painted the trim to the bathroom door twice m

our apartment in Box Elder, South Dakota after kicking the door in when | would seek
refuge n the bathroon:.



Auszust 28, 2021:

The last morning of our Yellowstone trip, we were packing up and everything was okay
For a while. Afier we got the car packed we were going to make a fire and make break fasi
50 we didn't put any of those ilems away. Wiile Garretl was trying to get the fire ready. |
came over to try and help him. [ sat next to him on his left side, right next 1o the fire pir.
He was visibly upsel. He asked me why | was talking to his brother the whole time instead
of taiking to him, and asked if [ had some kind of thing for his brother. | said it wasn'
necessanly that it was his brother, 1 just didn't want to talk to Garrett because we had been
fighting, | was trying to talk to whoever was not lim so that | could have some space from
Garrett. He said, "well you went all the way up to the front 1o talk to him". | said, "1 went
up to be as far awey from you as | could. Your brother just ended up being up there fat
the front]". He continued to tell me that 1 was lying and being Fake, and that | had
"something”™ going on with his brother. 1 comtinues to tell him that was not true. He got so
furious that he kicked the fire log towards me that had been standing between us. | was
only abour a foot away from him. The log went right into my knee. | fell 1o the floor,
clutching my knee and crying. [ tried not 1o ery out loud as nuch as | could. He gof up,
wilked away. and staried packing the other things for breaktast into the car I tried 1o
crawl to the car because | didn't want anybody else seeing: | didn't want anyone to call the
police. We had woken up early to leave, so no one else was awake yet in the surrounding
arca. While | was crawling on the floor to get 1o the car. holding my knee and crying,
Garrett saud "stop erying." 5 he walked past me and packed the rest of the things into the
car. On our quiet drive home, | drove my share with my hart knee. Luckily, | didn't have
to move it much. Betore we got hame, we stopped at a gas station and | went 1o ihe
bathroom. There were purple marks on my knee already visible. I took 2 picture that |
later deleted because | was under the impression that partners don't keep evidence azainst

9



each other as Garrett had pointed out before. After 1 got home, (here were three huge
bruises that covered my knee, and a littke one under my knee. | sat and reclined my leg on
the couch, | goi some ice afier a while of resting 10 ice my kaee. Once Garretl saw my
knee, he said he didn't reatize it was that bad and thought that 1 was just exageerating. The
net day was my day off. | rested my knee all day and barely lefl the couch. We ended up
in another Bght. 1 ot off the couch (0 go get some snacks in our pantry. My back was
turned from him with most of my weight on one leg while we were velling and fighting.
He pushed me, with both hands onto my back, | fell into the shelves and recyeling that we
had in the pantry. My hands had snacks in them and | waz protecting my knee from hitting
anything, so most of my fall was protected by my arms. My arm g0t a big cul on it |
walked away and didn't say & word to him. [ 10ld everyone at work that 1 fell on some
rocks on a hike. Which was true but not the reason my leg was full of bruises. | couldn't
walk right for weeks after.

Sept. 23, 202
ARer one of gur fights in which Chloe had bit me. On the rght, you can see a fresh bite,

O the left, you can see another fresh bite that is almost overlapping an ofder bite that has
not yet healed from the last time Chloe attacked me. During our fights, Garret! refuses to
stop Chloe from biting me and also tells me that it is my fault she attacks me becawse [ sm
welling and screaming. Chloe has attacked me during multiple fights and continued to go
after me afler Lyra was bom. Garrett 1old me wo stop acting like a psychopath, (freaking

14



cul and running away, or throwing & blanket at her to stop her from geiting closer)
everytime Chioe started to bark and lung towards me
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Uses Lyra as an excuse to try to open communications with me after T have repeatedly
begged him to only contact me about essential calls or visitations, Continues to tell me
that [ am ruining Lyra's future because | am choosing to communicate io my altorney
instead of to him.

Essential Evidence for Suicidal Actions
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These messages are during a fight in which I was walking 1o his home because 1 was

concerned about s mental well being and | thought that he was going to hun himself it
he was lefl aipne that night
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STATE OF SOUTH DAKOTA ] IN CIRCUIT COURT

)
COUNTY OF PE'I"I']'*EII'EIG'I'DN ) SEVENTH JUDICIAL CIRCLAT

EDOMESTIC [JSTALKING ORDER FOR PROTECTION
FIEX PARTE TEMPORARY [ JPERMANENT TPONO. 51TPO24-000774

CIMODIFICATION

FETITIONER PETITIONER IDENTIFIERS:
| ESTER ELISABET GALLARDO | | 02091955 |
First ! Middie Last Date of Bisth of Peitossr
By (name and DOB) Other Protected Persons (name and DOB):

; GALLARDD, LYRA SERAFINA - 06212023
On behatfof 8 minor child by parent/guardian,

V. (See alzo 2B Addifional Orders.)
RESPONDENT RESPONDENT IDENTIFIERS;
| GARRETT ANTHONY GALLARDO [ SEX RACE | HEIGHT | WEIGHT
Fist = Middle Lamst Il 0 ¥ e 135
Relationship to Petitioner: EYES HAIR DATE OF BIRTH
Foremer spouse 8 BRO BLE 0972611995 |
i | DRIVERS LICENSE ¥ STATE EXFDATE
Respondent's Address: 197204 sD
396 BERKY DR APT 120 TR
BOX ELDER, 5D 57719 Distinguishing Features:

CAUTION: [JWeapon lnvalved

THE COURT FINDS:
That it has jurisdiclion over the parties and subject matter, and the Responden: has been provided with reasonable
notice and opportunity to be heard, and thet in the case of an ex parte order, the Respondent will be provided with
reasonable notice and opportunity to be heard sufficient to protect the Respondent's due process rghts,

THE COURT ORDERS:

That the Respondent is restrained from acts of abuse and physical harm, attempted or threatened abuse and
physical harm, stalking or harassment.

That the Respondent is restrained from contact with the Petitioner by any direct or Indirect means except as
authortred in this order,

Additional findings and orders are oo the following pages.

- becffective 10728 | 2034 ] through [_11720 | 2024
This ordersball beeffective (10281 2000 T ewouen o110 ] 28

Orifa p-u:mmuu:nrd:r;ﬁimﬂuuﬂ]dmtu{durismui

Only this Court can change this order,
'\"I'UM'HUH OF THIS FROTECTION ORDER IS A CRIMINAL OFFENSE.

WARNING TO RESPONDENT: This order shall be enforced, even without registration, by eourts of sny state,
the Disirict of Columbia, any U8, Territory, and may be enforeed by Tribol Lands (18 US.C.H2265). Crossing stuls,
terriiprial, er tribal boungaries o violate this erder may requli i federal mprisonment (18 T80, §1242).

i
!

Pape 1 of & Form UIS-091C {Domestiz Tempomry Onder) Bev, 7910174
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Having considered the! Petition and Affidavit presented by the Petitioner, this Court FINDS:
A. That jurisdiction and venue sre properly before this Court;

B. That the above-named Petitioner is eligible for a protection order pursuant to SDCL Ch, 25-10,

C. That the Petitioner has alleged that the Respondent has committed one or more acts of domestic sbuse
as defined by law; and

D. That the Petitioner alleges that hefshe will suffer immediate and irveparable injury, loss, or damage
before the Respordent or the Respondent’s atlomey can be heard in opposition,
ADDITIONAL ORDERS:
C11) The Respondent is excluded from the Petitioner's residence listed in 20,

1) That the Respondent shall not come within a distance of 100 Yard(s) from the following persons
and places:

FlA. The Petitioner personally
[418. The following minor children named as other protected persons:

Mame [ate of birth Eelationship
CGALLARDD, LYRA SERAFINA DER2 122 Davghter
[IC. The Petitioner's residence

1D, The Petitioner’s place of employment

[JE. Other places

This distance restriction applies unless otherwise specified in this order.
[#13) The Petitioner shall have temporary custody of the minor child{ren), whose names are:

LYRA GALLARDO .
[14) Temporary visitation for the respondent with the minor childiren) named above
shall consist of:
[Existing order in File ¥ [(Supervised at or by )
Turischetion: [JSouth Dakota [JSouth Dakots tribe  [JOther State [CDother
[(Jkher Visitation:

[15) The Respondent shall pay temporary:
[ child support in the ameunt of a month starting on
and cantinwing until furiher order of the Court;

Child support skali be paid ta; Office of Child Suppart Enforcement
Kneip Building
700 Covernors Dvive
Flgrre, 50 37501

[ spousal support in the amouant of a month starting on
and contiraing wntil further order of the Court.

Fage T of 4 Foem LIE-09 1T {Drunescic Temporry Onder) Rev, TV



Spousal suppert shall be paid io the Clerk of Courts Office in the county this order was filed
[} Phone calls, emails, third party contact, inclading comespondence, direct or indirect, are not permitied,
to 2 protected person except as follows:
NO EXCEPTIONS

[J7) The Respondent shal] receive parenting classes approved or provided by the Department of Social Services,
pursuant to SDCL 25-10-5, and that a Ceriificate of Completion of that instruction the parenting classes be
filed by Respondent no later than

(18} Respondent is ordered to m:lmndla'lclj' tum over all wespons and ammunition to local sheriff,
191 Other retief as follows:

WARNING TO RESPONDENT: You can be armested for violating this protection order even if any person
protected by the order initiates the contact or invites you to violate the order’s prohibitions. Only the court
can change the order; the protected person cannot waive any of its provisions, Yoo may also be hald in
contempt for ignoring the terms of this protection order,

AND IT IS FURTHER ORDERED THAT: the Petitioner shall, immediately upon the granting of this Order, deliver
two copies of this Order and two copics of the Petition and Affidavit 1o the sheriff of this county. One copy of cach
shall be personally served by the sheriff upon the Respondent,

Page 3 af 4 Froern LUIS-091C [Domestic Temporary Cnden) Rev. W04



PR AT Service of this arder iz authorized on any day

including Sunday.

75/ AMBER WATKINSE#
By: JSRC10223

NOTICE OF ENTRY OF ORDER AND
ACKNOWLEDGMENT OF PERSONAL SERVICE

[ acknowledge receipt of a copy of this Temporary Order of Protection.

ESTER ELISABET GALLARD®O, Petitioner Date GARRETT ANTHONY GALLARDO, Respondini Dt

UNDER A PERMANENT PROTECTION ORDER: You may be subject to the following federal laws: (1)
Effective immediately, you may not possess, carry, ship or transport any frearm or ammunition that has
been transported In interstale or foreign commerce while this Protection Order is in effect. Title 18 United
States Code Section 922{g¥8). (2} IT vou vielate this Protection Order and are convicted of an offcose of
domestic violence, you may be forbidden for life from possessing, carrying, shipping or transporting, any
firenrm or ammunition that bas been transported in interstate or foreign commerce. Tithe 18 United States
Code Section 922(gM%). Violation of these federal laws carries » maximum penslty of ten years in privon, o

5250,000 fine, or both.

~ FILED
Cousity, 50
™M CIRCUIT COURT

OCT 29 204

By Depugy

Pige 4 ol & Feam LS00 1C (Demoatic Temporany Qads) Rew W04



STATE OF SQOUTH DAKOTA IN CIRCUIT COURT

COUNTY OF PENNINGTON SEVENTH JUDICIAL CIRCUIT

ESTER ELISABET GALLARDO TPO NO. 51TPD24-000774
Petitioner
5~ ORDER DISMISSING
PROTECTION ORDER
GARRETT ANTHONY GALLARDD (DOMESTIC ABUSE)
Respondent

THIS CASE IS DISMISSED:

[] 1. Based upon the reguest of the Petitioner.

2. Based upon the request of the Respondent.
3

Based on the failure of the Petitioner to appear at the hearing that was se
when the Petitioner applied for the Order of Protection.

® OO0

Ak

Based on the Court's finding that the Petitioner failed to provide sufficient
evidence to support, by a preponderance of the evidence, a finding that
‘domestic abuse” between “parties in a relationship” has occurred as defined

by SDCL ch. 25-10.
] s Other o

DATED 12/13/2024, W{ /7
. il

Judgé Viatt Brodn

Attest: s/ Amber Watkins, Clerk of Courls

by jsrot0206, Deputy

FILED
Penaingion County, 517
N CIRCLIT COWeR -

DEC 1 3 2024

APP 003 Amber Watkins, Clery, of Courts
By __Depaty




STATE OF SOUTH DAKOTA )
Jus

IN CIRCUIT COURT

COUNTY OF PENNINGTON )  SEVENTH JUDICIAL CIRCUIT
GARRETT ANTHONY GALLARDO, 51DIV23-000116
Plaintiff, ORDER REGARDING
Vs, DEFENDANT'S MOTION TO
" DISMISS AND TRANSFER
ESTER ELISABET GALLARDO, JURISDICTION TO TEXAS
Defendant.

This matter came before the Court for a hearing on December 13, 2024, For the resons
stated on the record at that hearing and in the Court’s Memorandum Decision /Clarification of
Oral Ruling, Defendant’s Motion to Dismiss and request to transfer the case to the State of Texas
is DENIED. The Court finds that it had jurisdiction to make an initial custody determination in
this case, that the Court has exclusive continuing jurisdiction, and that South Daketa is not an

inconvenient forum.

172025 2:41:19 PM

By the Court:

Aties|
Fagerland, Melnda

P_EE;elnfl

{on, Matt Brown
Circuit Court Judge

Gallards v. Gallards
S1DTV23-0001 16

Filed on: 01/07/2025

Chrdl ve Dief s M to Dizmnidss

APP 004
FPennington County, South Dakota 51DIV23-000116



Sebventh Tubicial Cirouft Court
P.O. Box 230
Rapid City SD 57709-0230
(605) 394-257]

% T

CIRCUIT JUDGES MAGISTRATE JUDGES COURT ADMINISTRATOR
Raben Gusinsky, Presiding Jedge Geom M. Bogue Liz Hasseit
Mlacthew b, Brown Tedd I, Hyronfmus
Jellrey B Connodly Sarah Mormison ETAFF ATTORNEY
Foshiz Hendricksan lanki Bhanma Lawra Hil
Heidi L. Lirngren
Stacy Wickee
Scoit Roetzel
Eric Kelderman
January 6, 2024
Gina Ruggieri

Southern Hills Law, PLLC
40 N. 5™ Street, Suite B
Custer, SD 57730

Sent via mail and email

Olivia Edofl
Sent via email and inter-office mail

Re: RE: Gallardo v. Gallarda DIVZ23-116 Memorandum Decision/Clarification of Oral Ruling

Counsel,

The Court has held 2 hearing in this matter and in TPO24-774 on December 13, 2024, At the
conclusion of the respective hearings on the matiers the Court entered oral rulings on a number of
issues that arose, ultimately dismissing the TPO (not granling & permanent order) and ruling on
jurisdictional issues in the divoree file, The ultimate issue of whether the Court would be enforcing
the unsigned (by Ms. Gallardo) stipulation “agreement” was held in abeyance for another day,
which has now been set in February of 2025,

The Defendant in the Divorce case is Ms. Ester Gallardo. The testimony regarding her case was
that she is currently married to Mr. Garrett Gallardo, and that the parties separated physically some
tume before the divorce was filed by Garrett. Ester and Lyra (the child of the parties) moved 1o
Texas. Approximately four (4) days before Ester and Lyra (two years old as of today’s date) had
hived in Texas for 6 months Garret filed for divoree in Rapid City, SD. The Court used this filing
date and the date Ester and Lyra moved from South Dakota to Texas to establish that South Dakota
was appropriate to handle the child custody question as part of the diverce, The Court cited SDCL
26-3B-201{1) in making that initial ruling.

It should also be noted that on June 2, 2023 the Court entered an Order for Interim Parenting
time, further cementing South Dakota as the forum having exclusive and continuing jurisdiction
over custody issues regarding Lyra.

The Court also ruled that although Ester and Lyra continued to live in Texas since the original
date of separation from Garrett, and that Garrett had continued to live in South Dakota the entire

APP 003



Page 2
January 6, 2023

time posi-scparation, that South Dakota is the appropriate forum to have decisions made regarding
Lyra. Included in the issues pending in the divorce file is Plaintifs Motion to Enforce an Unsigned
Agreement filed by Garrett on September 11, 2024, The Motion requests the court rule on whether
the parties have an enforceable agreement which would finalize both the property/debt division and
child custody issues between them.

It should be further noted that Ester, on Cotober 28 2024, after attempting to file a TPO in
Texas against Garrett and being told to file it in South Dakota, filed a TPO against Garrett in South
Dakota which included barring Garrett from having contact with Lyra.

On December 13, 2024, in finding that South Dakota was en appropniate forum to handle the
exclusive and continuing jurisdiction of Lyra, the Court cited SDCL 26-3B-202. The Count also
cited twa South Dakota Supreme Court cases, Miley v. Adiley, 598 N.W_2d 228, 1999 SD %6 and
Furstenberg v. Furstenberg, 531 NW.2d 798, 1999 5.D. 35. Counsel for Ester Gallardo has
requested the Court clarify its reliance on Miley, and generally clarify its rationale for finding South
Dakota has exclusive and continuing jurisdiction over Lyra’s custody,

The Court first notes that it has involved itself in an initial (although interim) custody
determination in this file by signing the June 2, 2023 Interim Order which directly addresses Lyra’s
custody/visitation between the parents in this file. Three months later, after the parties had pone to
mediation and had reached (or not reached, depending on whose side is arguing) a stipulation
{unsigned by Ester) regarding the divorce/custody arrangement in this file, 2 Motion was filzd to
have this court determine whether an enforceable agreement had been reached.  As noted earlier,
Ms. Gallardo did not sign the stipulation and argues thers is no agreement betwesn the parties. The
basis of Ms. Gallardo's argument is that she was being pushed into signing the agreement by the
mediator, who lives and works in Rapid City, where mediation took place. The mediator is to be
calied at the next scheduled hearing in this matter,

The Court relied on Afiley, to support its ruling that it had continuing jurisdiction over child
custody determinations in this matter. It specifically relies on the language noting that, “the mial
court was correct i its conclusion that it had continuing jurisdiction under the UCCJA since it had
entered the original South Dakota custody decree and Mother, one of the parties, continues to reside
here. Miley at §12. This Court did not comment further, or acknowledge the Miley trial court had
declined its jurisdiction because the Miley irial court found that it was an mconvenient forum and
that a court of another state was a more appropriate forum. Miley at §13. Here is where a
clarificanion from this court is necessary.

This Court does not find that South Daketa is an inconvenient forum. Although Mother and
child live and have lived in Texas for some time, father still lives in South Dakota, The panties
engaged in mediation in South Dakota and had a written agresment created that, allegedly,
comprised the details of how the couple would disburse their debts and assets and how they would
handle the custody/visitation of Lyra. The remaining argumnent from the party asserting that an
agreement was not reached is that the mediator took a strong hand in the matter and that Ester didn't
feel comfortable in signing the final agreement. That issue is still being litigated in this Cowrt
What has been requested from Ester Gallardo is that this Court relinguish jurisdiction to Texas so
that a Texas court can rule the issue as to whether the parties reached an enforceable agrecment
during & South Dakota mediation. The analysis of whether an enforceable agreement was reached
during & South Dakota led mediation should be decided by a court in South Dakota. Thisisa
preliminery decision before any further discussion of child custody needs to be dealt with.



Page 3
January 6, 2025

If this Court determines an agreement has been rezched via mediation, then the issues currently
before the Court are resofved. The Court simply has to enforce the agreement. However, if the
Court does not find an agreement is reached, then the Court may re-examine the factors found in
SDCL 26-5B-207.

The Court further finds the evidence presented by Ms. Gallardo at the hearing of December 13,
2024 was insufficient for a ruling that South Dakota is an inconvenient forum, Besides hearing
testimony and argument that the mother and child have lived in Texas for some time, and some
ancillary evidence of domestic vielence if the record in S1TPO 24-774 was considered, the
remaiming non-exclusive factors in SDCL 26-5B-207(3), {(4), (8), (7), and (&) were not addressed by
Ms. Gallardo. From the scant record that was made, there is no factoal or legal basis for the Court
to find South Dakota is an inconvenient forum.

o

atthew M. Brown
Circwt Court Judge
Seventh Judicial Circuit

Singerely,

FILED
Fermington Couty, 8T
M CIRCUIT COURT

JAN -7 2075

Amber Mmmﬁntk of Courts
By ¥ Deputy
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STATE OF SOUTH DAEOTA ) IN CIRCUIT COURT
1 88
COUNTY OF PENNINGTON ) SEVENTH JUDICIAL CIRCUIT
GARRETT ANTHONY GALLARDOD,
61DIV23-000116
Flaintiff, I
; STIPULATION
V. I| AND
AGREEMENT
ESTER ELISABET GALLARDOQ,
Defendant. ‘

e

-

This Stipulation and Agreement is made and enterad by and between the
above-named Plaintiff, Garrett Anthony Callardo (hereafier also referred to as
"Hushand” or "Father”), and Defendant, Ester Elisabet Gallardo (hereafter also
referred to as “Wife” or “Mother”), on this 28 day of August 2024,

WHEREAS, the parties hereto were married on the 24 day of February,
2020, in Minot, North Dakots, and ever sines have been and now are husband and
wife; and

WHEREAS, the Defendant was served with the Summons, Complaint and a
copy of the South Dakota Parenting Guidelines on the 20 day of May, 2023, as
evidenced by the Affidavit of Service filed with the Clerk of Courts: and

WHEREAS, the Summons and Complaint were filed with the Clerk of
Courta office on the 7% day of April, 2024; and

WHEREAS, more than 60 days have elapsed fallowing service of the

Summons snd Complaint; and FILED Exhibat
sngion Couty,
Rt CIRCUIT COURT 5
APR 15 2005 Plaintiff's

Amber Watkins, Clerk of Couris
AFF 006 By - Depuy



WHEREAS, by reason of circumstances and conditions between the parties,
they are now separated and living apart, and the above-entitled action for
dissolution of the marriage is now pending in the Cireuit Court, Sevanth Judicial
Circunt, County of Pennington; and

WHEREAS, Plaintiff and Defendant contend that it is the purpose of this
Stipulation and Agreement is to resolve issues concerning child custady and
parenting time; io establish child support; and to make a complete and final
settlement of settle all rights and claims that each may have against the other, to
provide fairly and adequately for their maintenance, to memorialize the separation
of the parties and their agreement to finalize the divigion of property owned by
them or either of them, and all other nights of property otherwise growing out of the
marriage refationship that either of them now has or may hereafter have or elaim to
have in any property of every kind, nature and description, real or personal, now
owned or which may hereafter be acquired by either of them, and acknowledgment
by the partics that this agreement is subject to the approval of the Court, and that
if the Court finds grounds for and makes a Decree of Divorce for either party the
terms of this agreement, or any part thereof, may be incorporated in the Judgment
and Decree of Divorce, as the Court shall deem necessary; and

WHEREAS, the Plaintiff is represented by Rick L. Ramstad, Attorney at
Law, of Sioux Falls, South Dakota. The Defendant is represented by Kelly

Sanderson, Attorney at Law, of Sturgis, South Dakota.

Gatards v (Gelards
Seipulaben and A preeren
S DIV 2 3.000] 16
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NOW THEREFORE, in consideration of the promises herein contained, and
mutual benefits to be derived therefrom, it is herely stipulated and agreed by and
between the parties hereto, subject to the approval of this Court as follows:

1. Purpose. The sole purpose of this Stipulation and Agreement iz to
establish adjust and settle any and all controversies and/or issues of custody, child
support, division of property, assumpiion of financial obhligations, and spousal
suppért, and nothing herein shall be construed as an agreement that & divorce wil!
be obtained, or that either party iz assisting the other in obtaining a divorce. The
terms of this agreement may be incorporated by reference in any Judgment and
Decree of Divorce that may be entered.

2, Jurisdiction. The parties hereby acknowledge that the Defendant
resided in Tarrant County, Texas at the time this divoree action was commenced
but that she resided in Pennington County, South Dakota for all times relevant to
this proceeding. The parties further acknowledge no other person has claimed a
right to custody andfor parenting time in this or any other state and there is no
other sction concerning custody and/or parenting time of the minor child in this or
any other state.

A, Custody and Parenting Time. There has been one (1) child born as

isgue of this marriage between Wife and Husband, who is a minor child at the time
of thiz diverce, namely: Lyra Serafina Gallardo, DOB: 6/21/22.

B.  Custody: The parties agree that the parties shall share joint legal
cusiody, and mother shall have primary physical custody of the minor child, subject

to the father's parenting time. Further, the parties agree Mother shall he vested
Gallaeds v, Galkardts
Shpulation and Agreemzal
SITIVIRO0 16
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with the ability to make decisions concerning Lyra’s educational, religious and

medical needs upon conferring with Father.
Parenting Time:

C.

Father shall be able to exercise parenting time with Lyra for
seven {7) consecutive overnights four times a vear. Father may
allocate this parenting time in a manner which is consistent
with his military obligations and accrued leave. Mother shall
accommodate such & parenting schedule upon Father providing
at least three (3) weeks' notice.

During the two (2) remaining visits in 2024, Father's parenting
time shall be supervised and ocour in the state of Texas in the
Dallas/Fort Worth arsa.

Father ghall obtain an Anger Management Evaluation and
share the recommendations of the evaluator with Mother.
Further, shall provide documentation establishing compliance
with the recommendations provided by the evaluator.

Two (2) of the four {(4) annual visite shall ocour in Texas and the
ather two (2} shall oecur at locations designated by Father,

The noncustodial parent shall be allowed te have video calls
with Lyra every Monday theough Thursday at 6:00 p.m. MT and
every Saturday morning st %00 a.m. MT, The calls during the
waorkweek shall be no more than one-half hour and the weekend

calls may be up to one hour. During the video calls both parents
Fallgrada v Falards
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shall be fully clothed and shall be in a quiet area of their home
with no other people present.

£ The parents agree to adhere to the general rules of the South
Dakota Parenting Guidelines, unless stated to the contrary
herein.

g The parents agree a parenting schedule ghall be re-evaluated as
Lyra is scheduled to commence kindergarten. Either parent
may commence the reevaluation by Bling a motion with the
Court.

D.  Travel Both parents shall share in the travel costz of Lyra's travel for
Father's parenting time. Specifically, if Lyra is traveling by air, the parents will
share in her airplane ticket. If the parents are meeting via a half-way point, they
shall share in luel expenses, utilizing the IRS mileage rate,

E. Qur Family Wizard. The parents agree to utilize the Our Family
Wizard application, including the plan for video conferencing. Each party shall be
responsible for the costs of their own account.

F.  Holidavs. The parente have identified the following celebrations as

holidays to celebrate with Lyra, in addition to regularly scheduled parenting time:

HOLIDAY | Bven Years | 0dd Years |
! i
Easter- Thursday before Good Friday through | Mother | Father i

Friday morning of the week following Easter

Sunday. ; =il |
Thanksgiving-Wednesday before Thanksgiving | Mother | Father
_through Thursday following Thanksgivin 1
Gatlards v. Gafiordo
Saipuleban and Agrcemens
STBIV23-0001 14
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| Christmas — December 22 and conclude December | Father Mother |
29 | :

ik =

The parents agree to coordinate a schedule wherein they will share the
celebration of Lyra's birthday together,

In the event Father is deployed, missed parenting time shall be made up
during the six (6) months following his return, Should the parenting time not be
made up within the gix (6) months then it shall be considered waived.

G.  Relocption. Pursuant to SDCL § 25-4A-17, if Mother intends to
change her principal residence, she ghall provide reasonable written notice by
certified mail or admission of service to the other. Reasonable notice is notice that is
given at least forty-Nive (45) days before relocation or a sherter poriod if reasonahble
under the gpecific facts giving rise to the relocation. Proof of the notice shall be filed
with the court of record unless notice is waived by the court.

Mo notice need be provided pursuant to this section it

1. The relocation results in the child moving closer to the non-
moving parent: or

2 The relocation is within the boundaries of the child's current
gcheol district; or

4. There 15 an existing valid protection order in favor of the child or
the moving parent against the non-moving parent unlezs the
non-moving parent has a valid order for parenting time
ertablished either in the protection order file or another custody
proceeding subseguent to the entry of the protection order; or

3. Within the preceding twelve months, the non-relocating parent
has been convicted of violation of a protection order, criminal
assault, child abuse, or other domestie violenes and either the
child or the relocating parent was the victim of the crirae or
violation unless the non-moving parent has a valid order for

parenting time established subsequent to the conviction,
ralerde v. Gallrda
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The notiee reguired in this section shall contain the following:

1. The address and telephone number, if known, of the new
residence;

2. The purpose for relocating;
3. Why the relocation ie in the best interest of the child; and

4, The relocating party's proposed visitation plan for the non-
relocating parent upon relocation.

At the request of the non-relocating parent, made within thirty (30) days of
the notice of relocation, the court shall hold 8 hearing on reloeation. If no request for
hearing is made within thirty (30) days of notice, the relocation is presumed to be
consented to by the non-relocating parent.

H. Cooperation of Parents. The parties recognize that the dissolution
of their marriage is an emotionally difficult experience not only for them, but
partiewlarly also for the minor child. As a result, the parties will do their utmost to
maintain open, complete, candid, and positive communication between themselves
regarding the child's health, education, and well-being.

In addition, the parties shall strive to maintain complete, regular, and
ongoing communication between the child and the other parent. The minor child
shall be free to communicate with either parent at the minor child’'s discretion
within reason, and neither parent will do anything to inkibit or prevent such
communication.

The parties shall keep each other adwvised of the minor child's health and

progrese in school and also keep each other advised of the extracurricular activities

Guilarda ¥, Challards
Somulatian and A gresnesl
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in which the child may be involved or desire to be involved in through the Our
Family Wizard App. Neither parent is required to notify the other parent of
appointments, activities, conferences, grade reports, extracurricular activities
schedules or other similar information if the same is provided or secessible by the
other party.

Father shall continue to have access to Family Album app which Mother
shall update regularly throughout the month,

Both parties will alse at all times keep the other party advised of their
eurrent residence and work addresses and telephone numbers.

Further, the parties recognize that upen entry of the Decree of Divorce, their
marriage relationship will be dissolved, and each shall have the right to live
separate and apart, one from the other thereafter; but such deeree shall not dissolve
their rights and obligations as parents and gt all times hereafter they will so
conduct themselves in recognition of their ongoing parental obligations. The parties
desire that this Stipulation and Agreement ba so interpreted as to foster the parent-
child relationship of both parties whenever and however possible.

The child may call, text, email, or use similar technology to communicate
with either parent, at reasonable hours and with reasonable frequency. Neither
parent shall read, censor, record or monitor such communications unless specifically
authorized by the Court.

| Sangtions. Pursuant to SDCL § 25-4A-5, sanctions for violation of
custody or visitation decree:

If the court finds that any party has willfully violated or willfully failed to
Gallardo v Clsf¥erde
Stipulanen a=d & peemene
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comply with any provisions of a custody or visitation decree, the court shall impose
appropriate sanctions to punish the offender or to compel the offender to comply
with the terms of the custedy or visitation decree.

The court may enter an order clarifying the rights and responsibilities of the
parents and the court's order, The court may order one or more of the following
sanctions:

1) Torequire the offender to provide the other party with makeup time
with the child equal Lo the time missed with the child, due to the
offenders’ noncompliance;

2)  To require the offender to pay, to the other party, court costs and
reasonable atlorney's fees incurred as a result of the noncompliance:

3) To require the offender to pay a civil penalty of not more than the sum
of one thousand dollars;

4) To require the offender to participate satisfactorily in counseling or
parent education classes;

5) To require the offender to post bond or other security with the court
conditional upon future compliance with the terms of the custody or
vigitation decree or any ancillary court order;

&) Ta impose a jail sentence on the offender of not more than thres days
or;

T In the event of an aggravated violation or muitiple violations, the court
may modify the existing visitation or custody situation, or both of any
minor child,

The provisions of this section do not prohibit the court from imposing any

other sanction appropriate to the facts and cireumstances of the case.
4. Child Support. The parents recognize child support shall be determined per

the South Dakota Child Support Schedule.

Lol e v Cinlgralo
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5. Insurance. The minor ¢hild is currently covered under Tricare, due io
Father's status as an active-duty member of the United States Air Force, If the minor
child should no longer be eligible for this coverape the parties will work together to
determine what options are available through their respective employers and obtain
health insurance coverage for the minor child. The parties shall insure that they have
provided the other party updated insurance cards for the minor child, or copies thereof.
All healtheare-related expenses for the minor child which are not covered by insurance,
including medical, dermatology, dentsal, orthodontic, optometry, connseling, ar
pharmaceutical expenses, including deductibles, shall be shared by the parties based
on their pro rata shares of income. Mother shall be responsible for the first Two
Hundred Fifty Dollare ($250) of out-of-pocket expenses each year, the remaining
amount shall be split, based upon regpective pro rata shares.

6. Tax Dependency Exemption. Commencing with tax vear 2024 and
continuing thereafter, Mother shall be allowed to claim the minor child on an
annual basis the income tax exemption,

7. Parties' Insurance, Upon entry of Judgment and Decree of Divoree,
Wife and Hushand shall each be responsible for the purchase and maintenancs of
their own respective insurance policies including, but not limited to, health, dental,
vigion, life insurance and sutomobile insurance policies.

8. Beal Property. The parties do not own any real property.

2. Personal Property. Wife shall retain as her sole and separate
property all her personal clothing and effects, and all household goods, gifts from

her family and such other items of personal property as are in her possession.
Gallarda v. Gallrda
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Further wife may retrieve the items of personal property found in Exhibit A within
sixty (60) days of Notice of Entry of Judgment and Decree of Divorce, excluding the
items stricken as contested The parties agree such contested items of personal
property may be further addressed by the Court. Any items not reirieved in those
sixty (60) days will be considered abandoned and Husband shall be able to dispose
of them. Likewise, the Husband shall retain as his sole and separate property all
personal clothing and effects, and all household goods, appliances, gifts from his
family, and such other items of personal property as are in his possession.

Any encumbrance(z) relating to, accompanying, or attached to an item of
personal property shall be the sole responsibility of the party retaining such
property and that party shall save and heold harmless the other therefrom. The
parties shall sign the title or other documents necessary to effectuate the transfer of
title to any item of personal property.

10. DMotor Vehicles, Wife shall be awarded the Subaru Forrester in her
posseagion as her sole and separate property, free and clear of any elaim by the
Husband. Husband shall be awarded the Toyota 4-Runner in his possession as his
sole and separate property, free and clear of any claim by the Wife. Any
encumbrance(s) relating to, accompanying, or attached to a motor vehicle shall be
the sole responsibility of the party relaining such property and that party shall
save, indemnify, and hold harmless the other therefrom. Any encumbrance against
a motor vehicle that is in the name of hoth parties shall be refinanced within thirty
{30} days after the entry and filing of the Judgment and Decree of Divorce by the

party retaining the vehicle so as to remove the other party from such
GaNards v Gallards
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encumbrance(s}. The parties shall sign the title or other documents necessary to
effectuate the transfer of title within thirty (30) days from the entry and filing of the
dudgment and Decree of Divoree.

11.  Life Insurance, The parties shall each retain any life insurance policy
for which he or she is the named insured as his or her own sole and separate
property.

12.  Retirement and Investment Accounts. Except as otherwise
provided herein, Wife and Hushand shall each retain his or her own retirement
benefits, pension funds, stock purchase plans, savings plans, and profit-sharing
from his or her respective employments as well as any other investment account for
which he or she is the titled owner of as his or her own sole and separate property,
free and clear of any claim by the other.

13. Checking and Savings Accounts. The parties will each retain the
funds in their individual checking and/or eavings accounts, for each is own exclusive
ownership, use, and benefit.

14.  Debts. The partice hereby agree that each party shall be solely
respanaible for his or her own debts which appear in his or her own respective names
which were incurred prior to or during the marriapge or which are incurved from and
after the date of the entry and filing of the Judgment and Decree of Divorce, except as
otherwizse epecifically statad herain.

15. Spousal Support. Each party waives any claim for alimony from the

other, either past, present, or in the future.

Gallerds v Gafiardo
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16. Attorney Fees. The parties agree that each will be responsible for
their own attorney’s fees, costs, and sales tax incurred as a direct result of this
divorce action.

17.  Name Change. That pursuant to SDCL 25-4-47, the Defendant’s
name prior to marnage was Ester Elisabet Rodriguez. The parties agree that said
name shall be restored o her upon entry of the Judgment and Decree of divorce
herein,

18, Tax Consequences. The parties acknowledge that they have been
separately advised by their respective counseal that there may be certain
consequences pertainang to this Btipulation and Agreement, Lhat neither attorney
has furnished tax advice with respect to this Stipulation and Agreement, that each
party has been directed and advised to obtain independent tax advice from a
qualified tax accountant or tax counselor prior to signing this Stipulation and
Agreement and that they have had the opportunity to do so.

18. PEroperty Intentionally or Inadvertently Left Out. It is
understood and agreed by and between the parties that this Stipulation and
Agreement applies to all of the property known to the parties at this time, and that
any property or property rights not eontemplated or known at the time of this
Stipulation and Agreement that have been deliberately withheld from the
knowledge of the other, andfor not accounted for at the time of this Agreement, thall
be congidered to be the common property of the parties hereto, and shall be divided
equally hetween the parties, but any and all property or property rights acquired

subseguent to the date of this Stipulation and Agreement shall be the separate
Craliarda v Galarde
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property of the party acquiring the same and neither party shall have any right or
claim in and to seid subseguently acquired property.

20.  Waiver of Estates. Except as otherwize set forth in this Stipulation
and Agreement, Wife and Husband hereby mutually relsase and waive any and all
right, title and interest aceruing by operation of law or under any statute now or
hereafter in force, or otherwise, te participate in the separate estates and property
of each other, whether such property be real or personal or wheresoever located, and
whether acquired before or subzequent to their marriage, and whether acquired
before or subsequent to the date hereof, including any right of election to take
against any Last Will and Testament of each other, and any right to the
administration of the estate of each other, except only as provided by Will or Codicil
executed after the date of this Btipulation and Agreement,

21. Execution of Decuments. Each of the parties agrees to execute or
have properly executed in legal form any documents of title, certificates, or other
instruments necessary to affect any of the provisions of this Agreement.

22, Grounds for Divorce. The parties hereto agree and consent that the
above-entitled Court may find that there exist irreconcilable differences causing the
irremediable breakdown of the marriage as the grounds for granting the anticipated
Judgment and Decree of Divorce herein.

23. Interference. The parties shall hereafier live separate and apart.
Each party shall be free from interferance, authority, or control, direct or indirect, of
the other party. Each party may, for his or her saparate benefit, engage in any

smployment, business, or profession he or she may select, The parties shall not
Giafiards v, Gaflardo
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molest or interfere with each other in any aspect of their personal or professional
lives,

4. Representation of the Parties. Wife and Husbhand have been

advised of their discovery rights and the foregoing terms of this Stipulation and
Agreement are based upon the representation of the parties to each other. Each
party states they have made a disclosure of their assets, liabilities, and overall
financial pesitions, and each acknowledges that this Apreement is being executed in
reliance on the validity of said information without formal discovery.

Both parties have read the foregoing Stipulation and Agreement and have
signed the same with full knowledge of its contents and each acknowledges receipt of a
copy of said Agreement.

25. Conflict of Laws. This Stipulation and Agreement shall be construed
in accordance with the substantive laws of the State of South Dakota,

26. Waiver of Netice. The parties hereto agree that Findings of Fact and
Cenclusions of Law may be waived, and the respondent hereby waives notice of any
trial or hearing brought on the claims set forth in Plaintiff's Complaint and
Husband's Counterclaim.

27. Fairpess of the Agreement. This Agreement is deemed to be fair by
both parties and not the result of any fraud, duress or undue influence exercised by
either party upan the other or by any person or persens upon either,

28. Partial Invalidity. If any of the provisions of this Agreement are held
ta be invalid or unenforceable, all other provigions of this Agreement shall

nevertheless continue in full force and effect.
Galtqrds v, Gallardo
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289. Maodification and Walver. A modification or waiver of any provisions
of this Agreement shall be effective only if made in writing and executed with the
same formality as this Agreement. The failure of either party to insist upon striet
performance of any of the provisions of this Agreement shall not he construed as
waiver of any subsequent default of the same or similar nature,

0. Entire Agreement. Wife and Husband agree that this Stipulation and
Agreement constitutes the entire agreement of the parties and is a full and complete
property settlement between the parties and no other or further agreement, oral or
otherwise, constitutes part of the settlement.

Dated this =0 day of August, 2024.

- _
s v, il Lt S SR L ST
Garrett Anthony Gellarde, Plaintiff

State of South Daketa )
£%,

County of Penninglon )

On this =3 day of August, 2024, before me, the undersigned Notary Public,
personally appeared Garrett Anthony Gallardo, known to me or satisfactorily
proved to be the person whose name is subseribed to the within instrument and
acknowladged to me that he executed the same for the purposes therein contained.

In witness whereof T hereunto set my hand and seal.
-7 1

.‘ﬂ' AL S Rt 5
i RICKL RAMSTAD % _M?ZC«Z

g Notary Public - South Dakot
24 iﬁr‘: :AW‘IA@ My Commission Expires:
(BEAL) ' ™

-2 T g By s
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Ester Elisabet Gallardo, Defendant

State of South Dakota ]
&3
County of Pennington )
On this day of Augusi, 2024, before me, the undersigned Notary Public,

personally appeared Ester Elisabet Gallardo, known to me or satisfactorily proved
ta be the person whose name 15 subseribed to the within instrument and
acknowledged to me that she executed the same for the purposes therein contained.

In witness whereof 1 hereunto set my hand and seal.

Notary Public — South Dakota
My Commission Expires:

Craflards = Gallants
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Personal Property List
er Czalla
Clothes
Shints, pants, shorts, underwear. bras. socks,
dresses, swimsuits. jackets, efc.
Shoes
Boaots, sneakers, flip flops, heels, cic,
Blankets
Pregnancy pillow and case
P- Towch
il
Headset, controllers, case, comfort headset,
regular headsct, foam cover, glasses cover
Xbox
Xbox games
Xbox controllers
Gaming headphones
Kinect
DVDs
Chs
Ans and crafis ilems
Cacpmeliag
Food, treats, supplements. liner boxes, liter
scoop, cal tree, clothes, toys, ele
Boxes in basement that contain miscellaneous items

Bonrd-gamas
Ramen bowls
Chopsticks

Small white air fryer
Yellow Jacket target
Bow

Amows

Rose crystal pyramid
Printer

Printer Ink

kenives

Dragon short sword and sheath Exhibit
Backpack

Hiking fanmy pack and water bottles 1
Plant sceds

Misecieneous-itemas-Ste-brsold=andelinde-nieimpe Gallasdo v. Cnllard

Dresser, envelopes, flask Stipulation and Agreement
E1DIVEa-Don114
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Type-C to aux converter
Black power strip
Books

Lyra Gallardo
Stroller

Bottle sterilizer
Errey-biamdet

Drreft laundry detergent
Bottles

Bottle brushes

Infant Tvlenol
Pacifiers
[ L L

Fetus moRitor
Tummy time play mat
Bathtub

Faucet cover

Horse rocker

Wallker

b

blatizase

Stuffed animals

Stool

Big stuffed animals

Miscellzneous baby items in crib shelves
Box of baby items in closet

Hangers
Clothes
Shoes
Socks, mittens, bows
Bookshelves
Books

Baby toys
Toy chest

Galardo vy, Gallardn
Sripuiation snd Agreemeni
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STATE OF SOUTH DAKOTA ) IN CIRCUIT COURT

)58,
COUNTY OF PENNINGTON ) SEVENTH JUDICIAL CIRCUIT
FILE NO: DIV23-116
ESTER ELISABET GALLARDO, )
)
Plaintiff, }
V5. 1 MEMORANDUM OPINION
) ON MOTION TO ENFORCE MEDIATION
GARRETT ANTHONY GALLARDO, ) AGREEMENT
)
Defendant. )

Al issue before the Couort is whether the parties in this action reached a binding agreement
during mediation that took place on August 28, 2024, The Court heard testimony from varous
witnesses before this decision was 1ssued, and finds the mediation session did result tn a legally
binding and enforceable agreement between the parties.

“[A]n oral settlement is a settlement.” Winegearr, 2018 S.D. at § 13. Anp agreement
reached through mediationis a settlement agreement which *...1s contractual in nature and subject
to the same rules of construction as contracts,”  Pawelizki, 2021 3.D. at 520 (citing In re Estate of
Neiywender, 2003 5.D, 50, 115, 660 N.W.2d 249, 252" “Therefore, ‘an agreement exists when
the following clements are present: (1) the parties are capable of contracting; (2) the parties
consent to the agreement; (3) the agreement is for a lawful object; and (4) the parties have
sufficient cause or consideration.” fd (citing SDCL 53-1-2).

The only element in question in the current case is whether the parties consented to the
purported agreement. At both the most recent and the original hearing it became clear to the
Court that there were no material issues Ester Gallardo disagreed with and that a “meeting of the
minds™ had been reached between the parties a1 the end of mediation on August 28, 2024. At the

hearing of December 13, 2024 Ester made no specific allegation as to what she did not agree with
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after mediation had taken place. When pressed, her explanation was that she decided not to sign
the stipulation agreement {marked as Exhibit 5 at the most recent hearing) because she felt
“pressured” into signing by the mediator, Terri Williams, and didn’t like the way she was treated
duning the mediation process.  There was no indication that material concerns regarding the
details of the agreement were unsatisfied, It should be noted that Ester was represented by
counse] at the mediation, and although appearing via Zoom or other connection with her attomey
and the mediator, there was open discussion between Ester, her counsel, and Terri Williams during
the mediation process.  There was no evidence from any testimony that mediation was
unsuccesstul, that further mediation would be necessary, or that any “lopse ends” needed to be tied
up at a later date.

Given the testimony of all the witnesses at both hearings, it was clear that Ester, her attomey at
the time, the mediator, and Garrett Gallardo believed an agreement had been reached. The
signature page of the agreement was not signed by Ester not because a meeting of the minds did
not take place, but because there was a printer “issue” where Ester was located and she couldn't get
the last page of the stipulation to print.  But for the printer situation, this Court has no doubt the
agreement would have been sipned

The fact that Ester later changed her mind does not effect the fact that a meeting of the minds
had taken place, that she and her attorney expressed at mediation that an agreement had been
reached, and that such agreement was immediately binding, whether she contemporansously

signed the document or not.  The agreement reached at the end of a day of mediation 15 a binding
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STATE OF SOUTH DAKOTA ) IN CIRCUIT COURT

B

COUNTY OF PENNINGTON ) SEVENTH JUDICIAL CIRCUIT

GARRETT ANTHONY GALLARDO, 51DIV23-000116

Plaintiff,
" Judgment and Decree of Divorce

ESTER ELISABET GALLARDO,

Defendant.

The above-entitled action came before the Court for consideration on the basis of the
Stipulation and Agreement of the Parties pursuant to SDCL 25-4-17.3; Defendant being
previously represented by Kelly Sanderson and being currently represented by Gina Ruggien,
and Plzintiff being represented by Oliviz Edoff of Bangs, McCullen, Butler, Foye & Simmons,
L.L.P.;and

It appearing to the Court that the Defendant herein was served with copies of the
Summons, Complaint, and 5D Parenting Guidelines in this action and that more than sixty (60)
days have elapsed since said service; and

The Court heing duly satisfied that it has jurisdiction of the parties and other subject
matter of this action; and

The parties having filed herein a written Stipulation and Agreement concerning child
custody, child support, spousal support, property rights, assumption of financial obligations, and
waiving notice of trial; and

It appearing that the parties having agreed to a divorce based on the grounds of
irreconcilable differences and that the marriage should be dissolved;

Upon all the files and records submitted and for pood canse appearing, the Findings of
Fact and Conclusions of Law having been expreasly waived in writing by the parties hereto;

Pagwa 1of 2
Gallards #. Gallerdo Judgment and Drvore Decreg
S1DTV2I-0001 16
APP 008




IT IS HEREBY ORDERED, ADJUDGED AND DECREED:

y The marriage heretofore existing between the parties be, and the same hereby is,
dissolved and set aside, and that the parties be, and each of them is, restored to the statuz,
conditions and rights of single persons and thai each party is hereby granted an ahsolute divorce
from the other on the grounds of irreconcilable differences.

2. The Stipulation and Agreement dated and signed by Plaintiff on August 28, 2025,
determined by this Court to be enforceable in the Court’s Memorandum Opinion an Motion to
Enforce Mediation Agreement dated May 12, 2025, and zttached hereto, is hereby adopted and
approved and by this reference made a part of this Judgment and Decree of Divorce and
incorporated herein as if fully set forth herein, and the Court allowing and approving the same in
all respects.

3. Parties shall submil to a child support referee for determination of child suppart.

4. Each party shall, at the request of the other, execute and deliver any such
instruments as may be required in order to carry out the intentions and provisions of the Court's
orders. In the event either party shall fail to execute deeds, titles, or other appropriate
instruments of conveyance as required by the Court's orders, this Judgment and Decree shall act
in hieu of such conveyance,

5. That the parties are awarded joint legal custody of the minor child, Lyra Gallardo,
and, with regard to physical custody of the minor child, the Defendant is awarded primary
physical custody subject Lo the Plaintiff’s parenting time, consistent with the terms of the parties
atipulation and Agreement.

6. Defendant shall have her maiden name restored to Rodriguez.

8/6/2025 3:51:31 PM

irs .-.-"":/

¢ Honorable Matt Brown

:;t;:; d. Melind eventh Judicial Circuit
and, Melinda ; g
ClarkDeputy Circuit Court Judge
g
'_x“.f.‘_‘:l..:-""
Pﬂgﬂ 2ol 2
St it oo Judgnent arnd Divorce Decree

B1DIV2E-000114



IN THE SUPREME COURT
STATE OF SOUTH DAKOTA

Appeal No. 31119

ESTER ELIZABET GALLARDO,
Defendant/ Appellant,
¥5.
GARRETT ANTHONY GALLARDO,

Plaintiff/ Appellee.

APPEAL FROM THE CIRCUIT COURT
SEVENTH JUDICIAL CIRCUIT
PENNINGTON COUNTY, SOUTH DAKOTA

Notice of Appeal filed on June 10, 2025

The Honorable Matthew M. Brown

Circuit Court Judge
APPELLEE’S BRIEF
Gina Ruggien Olivia M. Edofl
Southern Hills Law, PLLC BanGs, MCCULLEN, BUTLER,
8 West Mt. Rushmore Road FOYE & SIMMONS, LLP
Custer, SD 57730 P.0. Box 2670
Attorney for Appellani Rapid City, 5D 57709-2670
Atterney for Appellee

Filed: Sye/2025 7.51 PM CST Supreme Court, State of South Dakota #31115
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Preliminary Statement

In this appeal, Appellant asks the Court to reverse the cireut court’s decision
to retain jurisdiction over a child custody matter and to enforce a stipulation and
agreement reached in mediation. The circuit court correctly found that South
Drakota 1s not an inconvenient forum for the custody proceeding and that the
parties mutually consented to terms of a written stipulation and agreement. The
stipulation was signed by the Appellee but not the Appellant. This ruling should
not be disturbed on appeal.

In this Brief, Appellee will be referenced as * Garren” or “the Father.”
Appellant will be referenced as “Ester” or “the Mother.” Appellant’s Appendix
will be identified as “Appellant’s App.” The Settled Record will be cited as
“SE." The stipulation and agreement enforce by the circuit court will be referred

toas “the Stipulation.™ SR 182-200.

Jurisdictional Statement

On December 13, 2024, the circuit court entered an oral ruling on Appellant’s
motion to dismiss and transfer jurisdiction 1o Texas. On January 7, 2025, the
circuit court entered an Order Regarding Defendant 's Motéion to Dismiss and Transfer
Jurisdiction to Texas. The circuit court filed a Memorandwm Decision/Clarification

of Oral Ruling on the same day. Inits ruling, the circuit court denied Ester’s
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request 1o dismiss the case for lack of jurisdiction or, in the alternative, lorgo
exercising its continuing exclusive jurisdiction for inconvenient forum. Notice of
entry was served January 8, 2025,

On May 12, 2025, the circuit court entered a Memorandum Opinion on Motion to
Enforce Mediation Agreement, granting Appellee’s request to enforce Plasnifls
Exhibit{s) - 5 - Stipulation and Agreement. Notice of entry was served on May 13,
2025.

Appellant filed its Notice of Appeal on June 10, 2025, This Court has

jurisdiction pursuant to SDCL §15-26A-3(4).

Statement of Legal Issues

L. Whether the circuit court erred by finding that South Dakota was not
an inconvenient forum?

The circuit court found that South Dakota was not an inconvenient forum
for the proceeding.

e e it

Miley v, Miley, 598 N.W.2d 228, 1999 5D 96,
Furstenberg v. Furstenberg, 591 N.W.2d 789, 1999 5D 35.
Langdean v. Langdean, 2008 5.D. 44, 751 N.W.2d 722,
In re Adoptzon of H.L.C., 2005 5.D. 110, 706 N.W.2d 90.
SDXCL § 26-5B-207

2. ‘Whether the circuit court erred by finding that the parties mutually
consented to the terms of the stipulation?

The circuit court found that the partie:r. it ua[]y consented to the terms of
the Stipulation and ordered that its terms be enforced.

Page 2



Most Relevant Authority:

Winegeart v. Winegeart, 2018 5.D. 32, 910 N.W.2d 906.
Paweltzki v. Paweltski, 2021 S.D. 52, 964 N.W.2d 756.
Schutterle v, Schutterle, 260 N.W.2d 341 (S.D. 1977).
Stockwell v. Stockwell, 2010 S.D. 79, 790 N.W.2d 52.
SDCL § 19-134-7

SDXCL § 19-13A-5

Statement of the Case

This is an appeal from the Seventh Judicial Circuit, Pennington County, the
Honorable Matthew Brown. Appellant challenges the circuit court’s decisions in a
divoree and custody matter, specifically whether South Dakota 1s an appropriate
forum and whether a stipulation resolving the divorce and custody of one minor
child should have been enforced by the court.

On May 21, 2024, the Mother filed a Motton for Mediation. SR 59. The parties
participated in mediation on August 28, 2024. SR 72. Both parties consented to
the terms of the Stipulation, resolving all issues in their pending divorce and all
cusiody issues related to their minor child L.G. SK 211, 441, 443444, On
Seprember 11, 2024, the Father filed a Motion 1o Enforce Mediation Agreemeni and
Entry of Judgment and Decree of Divorce. SR 69-70.

Al a hearing on December 14, 2024, the Mother challenged the circuit court’s
jurisdiction., SR 415-435. First, the Mother argued that South Dakota was not

L.G.'s home state, so the circuit court did not have original jurisdiction to make an
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initial custody determination. SR 421. Aliernatively, the Mother argued that
South Dakota was not the *correct lorum™ for the case to proceed. SR 422, The
circuit court issued an oral ruling denying the Mother’s requests. SR 433-435. A
written memorandum opinion {ollowed on January 7, 2025. SR 146-149.

The circuit court addressed the Father's Mation to Enforce Mediation Agreement
and Entry of Judgment and Decree of Diverce at the December 13, 2024 hearing and
at a continued hearing on April 15, 2025. SR 205-244, 352-466. The circuit court
heard testimony from the Mother and from Mediator Terni Willlams, SR 205-244,
435-466. On May 12, 2025, the court issued a Memarandum Opinion on Motion ta
Enforce Mediation Agreement. SR 201-202. The Court held that the parties
mutually assented to terms of the Stipulation and thar the Stipulation was

enforceable. SR 201-202.

Statement of the Facts

Grarvett Gallardo married Ester Gallardo on February 24, 2019 in Minot, North
Dakota. SR 32. Garrett is an active-duty member of the United States Airforce.
SR 32. After the parties married, Garrett was stationed at Ellsworth Air Force
base, bringing the family to South Dakota. SR 33. On June 21, 2022, the minor

child L.G. was born to the parties. SR 32. Ester, Garrett, and L.G. continued to
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reside in South Dakota until approximately October 11, 2022, when the Mother
moved hersell and L.G. to Texas. SR 34, Garrett did not consent to the Mother
removing L.G. from South Dakota, and Ester gave Garrett no notice of her
intention to leave. SR 27. From October 112022 through April 2023, the Mother
resided at “temporary ™ addresses in Texas. SR 34.

On April 7, 2023, the Father filed a Complaint asking the circuit court fora
decree of divorce and to establish custody and support of L.G; a Summons and the
South Dakota Parenting Guidelines were filed the same day. SR 1-23. On Apnl
17, 2023, the Father filed a Motion for Retwrn of the Child to Seuth Dakota and
Motion for Interim Custady and affidavit in support of the motion. SR 25-30. On
June 2, 2023, the circuit court established interim custody, wherein visitation
between the Father and L.G. would occur at the home of the paternal grandparents
in California. SR 51-52. There is no evidence in the record of the Mother
challenging jurisdiction in her Answer or when the Court entered an initial custody
order.

On May 21, 2024, the Mother filed a Motion for Mediation. SR 59. The parties

participated in mediation on August 28, 2024, SR 72. Attorney Terri Williams

" Appellant’s brief states that L.G. lived in South Dakota for less than three months.
Appellant’s Brief, p. 27. This is ncarrect. The uncontroverted record indicates that
L.G. resided in South Dakota from her birth on June 21, 2022 until approximately
COkctober 11, 2022, which is three months and twenty days.
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served as a mediator. SR 208-209. Both parties were represented by counsel. SR
209. The Mother's attorney, Kelly Sanderson, and Williams attended the
mediation in person in Rapid City, SD. SR 209. The Mother voluntarily appeared
via Zoom. SR 439, 445-446. Garrett and his attorney, Rick Ramstad, also
appeared via Zoom, SR 209.

At the beginning of the mediation, Williams communicated with the parties
about whether they wished for her to take a passive or direct role in reaching an
agreement. SR 210. The parties directed Wiliams to be more direct in her
discussions with them during mediation. SR 210. As part of that role, Williams
indicated she would be frank with the parties about whether she believed any term
woulld be accepted by a court. SK 210-11.

The mediation lasted between eight to nine hours, ending at approximately
7:00 p.m. in the Mother’s time zone. SR 439. Willimas testified that written
drafts are exchanged when there is only fine-tuning left in the mediation. SR 217.
The parties exchanged three or four drafts prior to the final Stipulation. SR 444.
The Mother had the opportunity to consuit with her attorney, in real time,
throughout the mediation and reviewed drafis of the proposed stipulation. SE 440,
She printed drafts of the supulation, marked up the physical copy, transcribed

notes into electronic communication with her attorney and discussed her thoughts
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on each drafi. SR 440. There is no indication that Ester was unhappy with her
attorney's representation during the mediation.

At the end of the mediation, Ester was provided with a copy of the final
Stipulation. SR 441-442. Ester was able o look through it and agreed to sign it.
SR 211, 441, 443-444. Ester even attempted to print the Stipulation out in order
tosignit. SR 218. She claimed that she could not sign the Stipulation during the
mediation, because the last page would not print due to technical difficulties. SR
2187 However, she agreed to sign the Stipulation. SR 211, 441, 443-444. This s
uncontested by Appellant. It was agreed that Attorney Sanderson would
disseminate a signed copy the next day, when Ester’s printer was working, SR
218, Garrett signed the Stipulation on August 28, 2024, SR 197,

Ester never signed the Stipulation. SR 198. On September 3, 2024, Sanderson
moved to withdraw due to a breakdown in the attorney-client relationship. SR 63.
On September 11, 2024, Garrett filed a Motion o Enforce Mediation Agreement and

Entry of Judgment and Decree of Divorce. SR 69.

! Ester's testimony on this issue varied. At one point, she claimed that page 17 of 17
would not print and that was the signature page. SR 444, Later, Ester claimed that the
page that wouldn't print was the page discussing that the Stipulaiton was “deemed to be
fair by both parties and not the result of any frand, duress or undue influence.”™ SR 444,
However, that term appears on page 15 of 17. 5B 196. Ester claimed that when she read
that term, she could not sign the Stipulation. SR 444-445. However, the term was not
unique to the final Stpulation and had been in previous drafts. SR 71-118. She also
admitted that she was able o glance through the Stipulation during the mediation before
apreeing to signit. SE 444,
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On October 28, 2024, Ester filed a protection order against Garrett which
barred Garrett from having any contact with L.G. from October 28, 2024 through
December 13, 2024. SR 147, 402. In that TPO, Ester asked that the circuit court
award her temporary custody of L.G. with Garrett having no visitation. SR 399.
The Honorable Judge Matt Brown presided over the protection order procecding
and ultimately found that Ester failed to provide sufficient evidence to support a
permanent protection order and reinstituted visitation with Garrett. SR 413.

Before the protection order was resolved, Ester requested “that the matter be
dismissed and that the Court relinquish jurisdiction to the State of Texas [...]."”
SR 130. This request was addressed af a hearing on December 13, 2024. SR. 415-
435. First, Ester argued that South Dakota was not L.G."s home state, so the
circuit court did not have original jurisdiction to make an initial custody
determination on June 2, 2023. SR 421. Alternatively, Ester argued that South
Dakota was not the “correct forum™ for the case to proceed. SR 422. The circuit
court issued an oral ruling denying the Mother's requests. SR 433-435. A written
memorandum opinion followed on January 7, 2025, SR 144-158.

The circuit court’s ruling relied on SDCL § 26-3B-202, Miley ». Miley, 598
N.W.2d 228, 1999 5D 96, and Fursienberg v. Furstenberg, 591 N.W. 2d 798, 1999
SD 35. SR 147. The circuit court’s decision correctly drew focus to the pending

Motion to Enforce Mediation Agreement and the Mother’s attempt 1o circumvent the
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South Dakota custody case by filing at TPO in Texas afier the South Dakota
mediation. SK 1487, Judge Brown's decision made clear that it was appropriate to
resolve the mediation agreement motion in South Dakota. He correctly noted that
he had listened to extensive testimony about the parties relationship and history in
both the TP and divorce file, that the mediation took place in South Dakota, that
mediator’s testimony would be live in South Dakota, and that if the Stipulation
wete to be enforced, the custody and divorce would essentially be resolved. SR
146-148. Judge Brown ultimately found that evidence and argument presented by
the Mother were insufficient to support a finding that South Dakota was an
inconvenient forum, at least for the time being. SR 148, If the Stipulation was not
enforced, the circuit court offered to readdress the forum issue. SE 152,

The circmt court addressed the Father’s Motion to Enforce Mediation Agreement
and Entry of Judgment and Decree of Divorce at the December 13, 2024 hearing and
at a continued hearing on April 15, 2025, SR 205-244, 352-466. The circuit court
heard testimony from the Mother and Mediator Terri Williams. The Stipulation
later enforced by the circuit court was admitted as Exhibit 5 through Williams'
testimony. On May 12, 2025, the court issued a Memorandum Cpinion on Motion fo
Eunforce Mediation Agreement. SE 201-202.

The circuit court held that the parties mutually assented to terms recorded ina

stipulation and agreement and that the agreement was enforceable. Judge Brown
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noted that the only element in question was whether the parties mutually
consented to the Stipulation. Ester failed to identify any material terms that she
took issue with in the Stipulation. SR 201-202. All material issues of the divorce
and custody were finalized in the Stipulation. SR 202. Ester and Garrett reached a
meehng of the minds, and the only reason the Stupulation was unsigned was due to
a “printer” issue. SR 202. Ester intended to be bound by the terms of the
Stipulation upon giving her oral agreement, hecause a written signature was
impossible at that particular time. SK 202. Had there been no tech issue with the
printer, Ester would have signed the Stipulation. SR 202. The opinion suggests
that Ester’s objections to enforcing the Stipulation were rooted in a later change of

heart, not from a lack of mutual consent to contract. SR 202,

Standard of Review

“Findings of fact are reviewed under the clearly erroneous standard and
questions of law are reviewed de novo.” Huffaker v. Hujfaker, 2012 8.1, 81, 9 11,
823 N.W.2d 787, 790. The standard of review that is applicable for each issue is

identified below.

Argument

1. The circuit court did not abuse its discretion by finding that South
Dakota was not an inconvenient forum.
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“Whether a court is a convenient forum under the Uniform Child Custody
Jurisdiction Act {UCCJA)is [... ] review]ed] under the abuse of discretion
standard.” Miley v. Miley, 1999 S.D. 96, 598 N.W.2d 228, 230 (quoting
Fuerstenberg v. Fuerstenberg, 1999 5D 35 at P16, 591 N.W.2d at 804). “An abuse
of discretion is *a discretion exercised to an end or purpose not justified by, and
clearly against, reason and evidence.”" Huffaker, 2012 5.D.at 11,

Z The court’s decision and application of the SIMCL § 26-5B-207 factors
is supported by the record.

Appellant has not challenged the circuit court’s jurisdiction to make an initial
custody determination or its continuing exclusive jurisdiction on appeal. SR 295
A circuit court *which has jurisdiction under [SDCL § 26-5B] to make a child-
custody determination sy decline to exercise its purisdiction at any time if it
determines that £0is an inconvenient forum under the circumsiances and that a court of
anather state &5 @ more appropriate forum."” Langdean v. Langdean, 2008 S.D. 44,9
27,751 N.W.2d 722, 731 (quoting SDCL § 26-5B-207(a)) (emphasis in original}.

Whether forum 1s inconvement 15 determined by a factor test which analyzes
whether it 18 appropriate for the case to proceed in another state, SDCL § 26-5B-

207(h).

[...] For this purpose, the court shall allow the parties to submit
information and shall consider all relevant factors, including:
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(1)  Whether domestic violence has occurred and is likely to continue in
the future and which state could best protect the parties and the
child;

{2)  The length of time the child has resided outside this state;

(3)  The distance between the court in ths state and the court in the state
that would assume jurnisdiction;

{4)  'The relative financial circumstances of the parties;

(5)  Anyagreement of the parties as to which state should assume
jurisdiction;

(6)  The nature and location of the evidence required to resolve the
pending liigaton, including testimony of the child;

{7y  ‘The ability of the court of each state to decide the issue expeditiously
and the procedures necessary to present the evidence; and

{8)  The familiarity of the court of each state with the facts and issues in
the pending litigation.

SDCL § 26-5B-207(h).?
“When employing factor tests, [the South Dakota Supreme Court] generally

doles| not require courts to analyze every factor in depth.” I re Name Change af

* Appellant calls concern to the circult court’s application of Miey, specilically that the
Miley court was upheld in transferring the case to 2 more convenient forum. However,
the Miley case is factually distinguishable in two significant respects. First, forum was
transferred at the modification of custody state. 1999 5D at § 3. In the present case, the
Court was in the middle of determining whether the Stipulation should be enforced.
Second, the parties in Miley had consented to the children moving to 2 new forum. fd. at
9 4. In the present case, L.G. came to live in a new jurisdiction without the Father's
consent or opportunity to participate in that decision. Additionally, the standard of
review allows circuit courts discretion to handle egch matter on a case-hy-case basis and
for their ruling to remain undisturbed, absent an abuse of discretion,
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JPH, 2015 5.D. 43,9 13, 865 N.W.2d 488, 491. See also fn the Inieresiof A.DR
499 N.W.2d 906, 909 (5.D. 1993) (regarding the transfer of a juvenile to adult
court).

"The [UCC]EA] was designed to produce jurisdictional certitude for the sake
of children. Deferring a child custody dispute to another lorum can "assure that the
best interests of the child. . . are not subordinated to the parents’ interest in
obtaining the best terms of the divorce."™ Langdean, 2008 5.1. at § 31, 751
N.W.2d at 732 (citing Lustiz ». Lustiz, 1997 SD 24, 7] 14, 560 NW2d 239, 245).
The UCC]EA is also meant to prevent forum shopping and to create stability in
custody litigation. fn re Adeption af H.L.C., 2005 5.D. 110, 9 19, 706 N.W_2d %0,
Ha.

Appellant was given ample opportunity to present the circuit court with
information relevant to the question of forum. Ester testified regarding the date
that she was served by the Father and the length of time that she resided in T'exas.
SR 416-420. She did not present evidence as to factors 3, 4, 6, 7, or 8. Appellant’s
request to the court was based on her absence from South Dakota and that
evidence relating to L.G."s care would be found outside of South Dakota,

The circuit court’s decision states that it would * re-examine the factors in
SDCL § 26-5B-207" if the mediation stipulation was not enforced, making it clear

that Judge Brown considered all factors in reaching his decision. SR 148, The
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circuit court correctly assigning appropriate weight to each factor's relevance, and
its decision is supported by the record before this reviewing court.

As for factor (1), Appellant did not attempt to present evidence of the parties’
domestic violence through Ester’s testimony at the hearing on December 13,
2025. Even so, the circuit court listened to two upwards of six hours of testimony
about the parties history in the TPO proceeding which was decided on December
13. SR 431. In ruling on the protection order issue, Judge Brown found that both
parties were physically violent towards each other at points in their relationship,
but the most recent allegation of violence perpetrated by Garrett was over three
vears old. SR 412. The court ultimately denied Ester’s request for a protection
order for herself and L.G. Clearly, the court did not feel that any state needed to
protect Ester or L.G. from Garrett.

The circuit court considered factors (2) and (3). It acknowledged that L.G. has
been absent from South Dakota for a long period and was well aware of L.G.
residing in Texas. Given that the court’s decision hinged on keeping the file in
South Dakota until the mediation issue was resolved, this factor was not given
much weight, and rightly so. Custody proceedings specifically allow testimony of
witnesses via audiovisual, telephonic, or other means. SDCL § 26-5B-11. The

court exercised authority under this statute and allowed the Mother to present
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testimony via Zoom without issue. Therefore, the distance posed little to no
barrier to the forum remaining in South Dakota.

As to factor (4), Appellant presented no evidence on this issue, and nothing in
the record suggests it is a relevant factor. The parties did not reach an agreement
that would implicate factor (5). Howewver, it's worth noting that the Mother faled
to raise any concerns about the forum of the proceeding over the year and a half
that the case was pending. The circuit court’s decision suggests that Judge Brown
wias concemned the Mother's true motive was to select a more favorable forum and
avoid enforcement of the mediation agreement. In its opinion, the court noted the
timing of the protection order proceeding in relation to the mediation and motion
to enforee the resulting Stipulation.

Appellant’s argument relies heavily on factor six and concern that evidence
related to the child’s care, such as daycare, counseling and family ties, would bhe
found in Texas. Appellee disagrees. Ester’s desire that Garrett have no contact
with his daughter are based exclusively on the nature of their relationship while the
parties resided in South Dakota. ‘That issue would be pivotal to all material
matiers of the divoree and custody, and all evidence of that time period is found in

South Dakota.
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However, Judge Brown focused on the evidence which would be presented 1o
resolve the Metion to Enforce Mediation Agreement* When that motion was
resolved in Garrett's favor, all of the evidence discussed by Appellant became
irrelevant and would never be presented to any court. On the other hand, the
objective testimony of Mediator Williams was located in South Dakota. This
weighed in favor of keeping the case in South Dakota, particularly where the
Mather's testimony could be facilitated with Zoom. This factor weighed heavily in
favor of keeping the case in South Dakota, at least untl the mediation motion was
resolved. After that, either party or the court could raise the issue of forum again,
and Judge Brown advised he would be amenable to hearing that request. SDCL §
26-58-207.

As for factor seven, Appellant did not present argument on this factor at the
hearing. However, the file shows the delay that the South Dakota court
experienced in resolving this case. The mediation took place in August of 2024,

Detendant almost immediately fired her attorney and sought protection orders that

+ Appellant argues that the circuit court erred to continue exercising junsdiction over the
file because the court believed South Dakota should decide the Mowon to Erfovce
Mediation Agreemens. Appellant’s Briefat p. 22, As discussed in Appellee’s Brief, the
court's decision was clearly based on broader considerations than the mediation
agreement, though it was an important and weighty factor in the court’s analysis, The
practical effect of granting Appellant’s motion would be for a Texas court to decide the
issue despite that the majority of evidence pertaining to that motion was in South Dakota
and that the South Daketa court was more familiar with the record and the parties,
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circumvented the court’s interim custody order. [t took almost nine months for
the court to be able to address and resolve the mediation 1ssue. If the case had
been transferred to Texas, the Texas court would have had 1o become familiar with
the file and the delay would have been exaggerated.

The last factor undoubtedly weighed in favor of keeping the proceeding in
South Dakota. At the time the court addressed forum, Judge Brown had presided
over the file for over a year and a half. He had ruled on interim custody and a
motion to return the child to South Dakota. He presided over a protection order
which raised issues of custody, child support, and alimony. He listened to upwards
of six hours of testimony from the parties and made credibility determinations as to
both. Lastly, he presided during the pendency of the Motien to Enforce Mediaison
Apreement and was very familiar with the relevant procedural history.

Clearly, the record supports Judge Brown’s decision. He applied all relevant
legal standards and gave thoughtful consideration to whether the proceeding was
appropriately kept in South Dakota. His findings were justified by and clearly
consistent with reason and evidence. This Court should affirm.

3. The circuit court entered sufficient Findings of Fact and Conclusions of
Law to support its decision.
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Appellant argues that the circuit court failed to make necessary findings under
SDCL § 26-5B-207.° Appellant’s argument is premised on the presumption that
the Court must consider each factor in SDCL § 26-5B-207. However, the
language of the statute directs the court to consider all “relevant factors.” Indeed,
factor tests do not require court to assign equal weight to each factor, or even
consider every factor listed in a statute. fin re Name Change of J P.H, 2015 5.D. 43,
q 13, 865 N.W.2d 488, 491. See also In the Interest of A.D.R., 499 N.W.2d 906, 909
(5.0 1993) (regarding the transfer of a juvenile to adult court).

Still, the circuit court entered sufficient findings to support its decision,
including citing the Fuerstenberg case which is pivotal for its recitation of the
child's best interest. The court provided an oral decision and later provided a
written decision. SR 146-148, 433-435. Both make ¢lear that the court considered

all relevant factors under SDCL § 26-5B-207.

* A partial, uncited quote from Langdean is included in support of this argument:

We conclude the Legislature, when it enacted this section of the UCCJEA,
intended the circuit court to enter the findings of fact and conclusions of faw that
we relied upon during appellate review under the predecessor UCCTA, before
yielding jurisdiction over child custody Lo another forum.

Langdeaun, 2008 5.1, T 33 (emphasis added). The court here did not yield jurisdiction.
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Regarding the domestic violence allegations, the court noted the extensive
evidence presented on the parties’ relationship in the TPO file. SR 146-147.2
This evidence could all be considered under factor eight, the familianity of the
court with lacts and issues in the pending litigation. This would weigh in favor of
the forum remaining in South Dakota and Judge Brown had heard extensive hive
testimony and made credibility determinations on the domestic violence 1ssue.

Reparding the child’s best interest, the circuit court cited legal authority that it
relied on in reaching its decision. That authority confirms that the court did
consider the child’s best interest. It’s worth noting that Appellant fails to point to
any part of the Stipulation which is not in L.G.’s best interest. Instead, the
argurment 18 focused on Ester’s experience in the mediation, not the effect of the
Stipulation on L.G.

Even if Appellant’s position were correct, the remedy would be to remand the
case for further findings by the lower court, not reversal.

4.  The circuit court did not error in enforcing the unsigned stipulation
and agreement.

a. ‘The circuit court could enforce the stipulation, despite that it was
unsigned, because the court was presented with admassible,

¢ Appellant includes lengthy documents in the Appendix to Appellant’s Brief which are
not part of the record in this appeal, namely; Affidavit for & Protection Order 51 TPO 24-
774, Ex Parte Order 51 TPO 24-774, and Order Denying 51 TPO 24-774. Inclusion of
these documents at the briefing state violate SDCL § 15-26A, specifically SDCL § 15-
26A-56 and SDCL § 15-26A-57. Appellee objects to their inclusion and use.
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credible testimony that the parties mutually consented to the
terms of the stipulation.

When considering whether to enforce an oral agreement reached in mediation,
the South Dakota Supreme Court has first considered whether certain evidence is
guarded by confidentiality. See generally Winegeart ». Winegeart, 2018 5.1, 32, 910
N.W.2d 906]; Pawelizki v. Pawelizkd, 2021 5.D. 52, 964 N.W.2d 756. If
confidentiality protects the mediation communications, such evidence could not be
presented to the court in order to enforce an agreement. Winggeart, 2018 S.D. at 9
9. However, if confidentiality is waived so that the court is properly presented
with evidence that the parties reached a binding agreement in mediation, the court
could enforce an unsigned, written agreement. Paweltzki, 2021 5.D. at T 29-30.
Thus, whether confidentiality protects communications within mediations
implicates whether an unsigned agreement can be enforced.

Generally, “|m|ediation communications are confidential to the extent agreed
by the parties or provided by other law or rule of this State.”™ Wimegears, 2018 5.1,
at ) 15, 910 N.W.2d at 911 (citing SDCL 19-13A-8). However, there are
exceptions to this rule.

{a) Except as required in subsection (b}, a mediator may not make a report,

assessment, evaluation, recommendation, fiinding, or other communication

regarding a mediation to a court, administrative agency, or other authority that

may make a ruling on the dispute that is the subject of the mediation.
(b) A mediator may disclose:
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(1)  whether the mediation occurred or has terminated, whether a settlement
was reached and if so the terms thereof, and attendance;

(2) amediation communication as permitied under § 19-13A-6; or
(3) amediation communication evidencing abuse, neglect,
abandonment, or exploitation of an individual to a public agency
responsible for protecting individuals against such mistreatment,

{¢) A communication made in violation of subsection (a) may not be considered
by a court, administrative agency, or arbitrator

SDCL § 19-13A-7 (emphasis added).

T'he South Dakota Supreme Court has made clear that SDCL § 19-13A-
7(b)(1) “allows mediators to disclose *whether the mediation occurred or has
terminated, whether a settlement was reached and if so, the terms thereof.”™
Pawelizki, 2021 S.D. at n. 3. So long as a mediator’s testimony falls within (b)(1),
“admission of [the mediator's| testimony [does| not violate the UMA™ and does
“not disclose a mediation communication |...[." Jd.

Here, Appelles’s direct examination of Mediator Williams was limited to the
points permitted by SDCL § 19-13A-7(b)(1). Williams testified that mediation
occurred between Garrett and Ester, that they reached an agreement, and that the
terms of their agreement were those memorialized in the Stipulation submitted to
the court as Exhibit 5. This testimony was correctly considered by the circuit
court in finding that the parties had reached a meeting of the minds and that the

Stipulation was enforceable,
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Even if Mediator William’s testimony did not fit within the exception, Ester
walved confidennality and consented to Williams' testimony.” Under SDCL § 19-
13A-5(h), “|a] person that discloses or makes a representation about a mediation
communication which prejudices another person in a proceeding is precluded from
asserting a privilege under § 19-13A-4, but only to the extent necessary for the
person prejudiced to respond to the representation or disclosure.” Similarly, *a
privilege “may be waived in a record or orally during a proceeding if it is expressly
waived by all parties to the mediation.”” Pawelizks, 2021 5.D. at n. 3 {quoting
SDCL 19-13A-5).

Indeed, the concept that confidentiality can be waived, even inadvertently, is
well established jurisprudence. The South Dakota Supreme Court has said:

The owner of the privilege of preventing the disclosure of
confidential communications cannot, after testifving to or about
them, or to or about any substantial part of them, without claiming
his privilege, invoke that privilege to prevent other parties to the
communications from testifying to them. He cannot by his silence lay
down the shield of his privilege, and assail another with the sword of
his own testimony to the privileged communications, and, when his
adversary essays to defend himself, or by the testimony of other
parties or witnesses to such communications, again seize the shield

of his privilege and shut out all testimony as to the confidential
communications but his own. He has waived his privilege and *such

* In Winegeart, the Supreme Court acknowledged that the confidentiality of SDCL § 19-
13A-7 can be modified. Himegeart, 2018 5.D. at §15.
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waiver is in no sense contrary to public policy; indeed, it is in the
interest of truth and justice.’

Schutterle v. Schutterle, 260 N.W.2d 341, 353 (5.D. 1977) (quoting Steen v. First
National Bank, 8 Cir., 298 F. 36, 41), superseded by statute on other grounds as
recogmized in Stafe v, Caich the Bear, 352 N.W.2d 640, 645 (5.1, 1984).

T'he circuit court first heard argument on the Motion to Enforce the Mediation
Agreement on December 13, 2024, SR 435-465. Appellee provided argument to
the court without calling Mediator Williams to testify. SR 436-438. Ester then
took the stand and testified at length about the mediation. SR 438-445, Her
testimony addressed topics such as offers made by both parties, how she
communicated with her attorney, documents and drafts she reviewed, who was
present at the mediation and how they appeared, her consent to the terms ol a final
draft of the Supulation, that she was willing to sign the agreement, that intended to
sign the Stipulation until her printer malfunctioned, ete.

At the next hearing on April 14, 2025, Appellant did not object to the
admission of Mediator Williams' testimony. SR 207-208. Because Appellant
chose to voluntarily testify about the mediation and failed to invoke any right to
confidentiality before or during Williams™ testimony, Williams® testimony was

admission. The circuit court could properly rely on both Ester and Wilhams'
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testimony Lo determine whether the parties mutually consented to an enforceable
agreement.

5. The circuit court did not error by finding that the parties mutually
consented to the terms of the stipnlation and agreement.

“| W Jhether the parties had a meeting of the minds is a question of fact™ for the
circuit court to determine.” Pameltzki, 2021 5.3, at § 30, 964 N, W.2d at 765
(2021) (quoting Melstad v. Kovac, 2006 S.D. 92, 9 21, 723 N.W.2d 699, 707).
Findings of facts are reviewed under the clearly erroneous standard. fd. “The
question is not whether |the reviewing court| would have made the same findings
the trial court did, but whether on the entire evidence, * |the reviewing court iz] left
with a definite and firm conviction that a mistake has been made.’” Sitockmell ».
Stockwell, 2010 5.D. 79,9 16, 790 N.W.2d 52, 59 (quoting fn re Estate of Pringle,
2008 S.D. 38, § 18, 751 N.W.2d at 284).

An agreement reached through mediation is a settlement agreement.

Winggearr, 2018 5.D. at 9 15, 910 N.W.2d a1 252. Settlement agreements are
“eontractual in nature and subject to the same rules of construction as contracts. "
Paweltzks, 2021 5.D. at §| 20 (citing I re Estate of Neiswender, 2003 5.D. 50,9 15,
660 N.W_2d 249, 252). “Therefore, ‘[a]n agreement exists when the following

elements are present: (1) the parties are capable of contracting; (2) the parties
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consent to the agreement; (3) the agreement is for a lawful object; and (4) the
parties have sufficient cause or consideration.” Id. (citing SDCL 53-1-2).
As was the case in Paweltzk:, “the only element at issue is whether the parties
consented to the purported agreement.” fd. at ] 29.
Consent of the parties to a contract must be free, mutual and communicated
by each to the other. Consent is not mutual unless the parties all agree upon
the same thing in the same sense. Thus, there must be mutual assent ora
meeting of the minds on all essential elements or terms in order to form a
binding contract.

Id. at § 29-30 {cleaned up).

The circuit court’s decision was not clearly erroneous and is supported in the
record. “T'he circuit court listened to testimony from Ester and Mediator
Williams." SR 205-244, 435-465. Mediator Williams testified that the parties
reached an agreement in mediation and the terms were memonialized in a written
stipulation. SR 211-212. Williams confirmed the terms of Exhibit 5, the
Stipulation, were the terms agreed to by both parties. SR 211-212, 218-219.

Mediator Williams testified that an agreement reached in mediation is not

reduced to writing until the parties have agreed on the terms of the agreement. SR

*“On review, [the South Dakota Supreme Court | defers to the circuit court, as fact
finder, to delermine the credibility of witnesses and the weight to be given to their
testimony.” Hubbard v, City of Pierre, 2000 5.D. 55, 9 26, 784 N.W.2d 499, 511, “[T]he
credibility of the witnesses, the import to be accorded their testimony, and the weight of
the evidence must be determined by the trial court, and [ the Sapreme Court will] give due
regard to the trigl court's opportunity to observe the witnesses and examine the
evidence.” [d. See also SDCL § 15-6-52{a).
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217. When there is a written agreement, the parties have addressed all terms of
the agreement, and are just fine tuning. SR 217. Three or four drafis of the
agreement were circulated amongst the parties and their attorneys. SR 444, Ester
was able to print those out, redline physical copies, transpose those edits into
electromc communication with her attorney, and discuss those edits with her
attorney. There was no testimony that the terms of the agreement changed
through those drafts.

Instead, Ester testified that only typos or minor mistakes in the imeline of the
parties’ history were corrected in those drafits. SR 440. She did not identify a
single term of the stipulation that changed throughout the drafts. There is no
evidence that the property distribution, custody arrangement, child support
calculation, or ground for the divorce changed despite her painstaking review with
the assistance of her attorney.

When Ester received a final copy of the stipulation, she was able to view it on
her computer, print it out all but her signature page, and look over it simultaneous
with her attorney. SR 228-229, 44-445. She agreed to its terms, assured her
attorney and Williams that she would sign the Stipulation. The mediation then
ended, although Ester's attorney stayed for a while after the mediation ended.
The record clearly supports Judge Brown’s findings that the parties mutually

consented 1o the terms stated in the Stipulation.

Page 26



The record also supports that Ester’s consent was freely given and not the
product of undue influence from Mediator Willimas. Ester was represented by an
attorney through the mediation. She was able to discuss her concerns with her
attorney, and she raised no concerns about her attorney’s representation during
the mediation. She requested that Mediator Wiliams take a direct, active approach
to mediation and Williams did so. Williams testified that she did not pressure
Ester or Garrett into reaching an agreement. SR 211.

She also acknowledged that she knew Williams can and would stop the
mediation without reaching an agreement if the parties wanted. Neither Ester nor
her attorney asked that the mediation end. Had Ester felt pressured by Mediator
Williams, she could have simply elicked a button to end her zoom session. She
could have even muted Williams if she did not want to listen to Williams®

comments on the mediation. She did nothing.

Conclusion

The circuit court did not abuse its discretion when it found that South Dakota
was not an inconvenient forum. Similarly, the cireuit court was not clearly
erronepus when it held that the parties mutually consented to the terms of the
Stipulation. Judge Brown correctly enforced the Stipulation.

Appellee respectiully requests the Court affirm the circuit court’s ruling on all

ISS1IES.
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Respectfully submitted this 8™ day of September 2025,

BANGS, MCCULLEN, BUTLER,
FOYE & SIMMONS, L.L.P.

By: /s Clivia M. Edoff
Olivia M. Edofl
333 West Boulevard, Ste. 400
P.0). Box 2670
Rapid City, SD 57709-2670
Telephone: (605) 343-1040
oedoff@bangsmecullen.com

ATTORNEY FOR PLAINTIFF APPEILLEE
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STATE OF SOUTH DAKOTA ] IN CIRCUIT COUR'T
155
COUNTY OF PENNINGTON ] SEVENTH JUDICLAL CIRCUIT

GARRETT ANTHONY GALLARDO, S DIVA5-000115
Plaintiff, ORDER REGARDING
vs. DEFENDANT'S MOTION TO
- DISMISS AND TRANSFER
FETERELIRARET GALLARDO, JURISDICTION TO TEXAS

Defendant.

—r

This matter came before the Court for a hearing on December 13, 2024, For the reasons
stzted on the record at that hearing and in the Court’s Memorandum Decision /Clarification of
Oral Ruling, Defendant’s Motion to Dismiss and request to transfer the cage to the State of Texas
is DENIED. The Court finds that it had jurisdiction to make an initial custody determination in
this case, that the Court has exclusive continuing jurisdiction, and that South Dakota is not an

inconvenent forum.
: e 12025 2:49:19 PM

By the Court:

lon. Matt Brown

Attest; Cireait Court Judge
Fageiland, Melinda
ClerkiDeputy

Psge 1alfl
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S1IDIV23-000116
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Seventh Jubicial Civenit Court

P.0. Box 230
Rapid City 8D 5§7709-0230
(605) 394-2571
CIRCUIT JUDGES MAGISTRATE JUDGES COURT ADMINISTRATOR
Raberi Gusinsky, Presiding Judge Scenl M. Bogue Liz Hawsenu
Marthew M. Brown Todd J, Hvronloes
JalTrey B Conndlly Sarah Morrizon STAFF ATTORNEY
Joshua Hendrickson Janki Sharma T.avra Hils
Heidi L Linogr=n
Shry Whckee
Soodt Roetzel
Eric Kelderman
January 6, 2024
Gina Ruggieri

Sourthem Hills Law, PLLC
40 N, 5% Street, Suite B
Custer, 5D 57730

Sent via mail and email

(hvia Edoff
Sent via email and inter-office mail

Re: RE: Gallarde v, Gallarde DIV23-116 Memorandum Decision/Clarification of Oral Rufing
Counsel,

The Court has beld a hearing in this matter and in TPO24-774 on December 13, 2024, At the
comclugion of the respective hearings on the matters the Court entered oral rulings on a number of
issues that arose, ultimately dismissing the TPO (not granting a permanent order) and ruling on
yurisdictional issuss in the divorce file. The ultimate issue of whether the Court would be enforcing
the unsigned (by Ms. Gallardo) stipulation “agreement” was held in abevance for anctber day,
which has now been set in February of 2025

The Defendant in the Divorce case 15 Ms. Ester Gallardo, The testimony regarding her case was
that she is currently married to Mr. Garrett Gallardo, and that the parfies separated physically some
time hefore the divorce was filed by Garrett. Ester and Lyra (the child of the parties) moved to
Texas. Approximately four (4) days before Ester and Lyra {two years old as of today’s date) had
hived in Texas for & months Garret filed for diverce in Rapid City, SD. The Court used this filing
date and the date Ester and Lyra moved from South Dakota to Texas to establish that South Dakota
was appropriate to handle the child custody question as part of the divorce. The Court cited SDCL
26-5B-201(1}) in making that initial ruling.

It showld also be aoted that on June 2, 2023 the Court entered an Order for Interim Parenting
time, further cementing South Dakota as the forum having exclusive and continuing jurisdiction
over custody issues regarding Lyra.

The Court also raled that although Ester and Lyra continued to live in Texas since the original
date of separation from Garrett, and that Garrett had continued fo live in South Dakota the entire
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lime post-separation, that South Dakota is the appropriate forum to have decisions made regarding
Lyra. Included in the 1ssues pending in the divorce {ile is Plaintiff's Motion to Enforce an Unsigned
Agreement filed by Garrert on September 11, 2024, The Motion requests the court rule on whether
the parties have an enforceable agreement which would finalize both the property/debt division and
child custody issues between them.

It should be further noted thet Ester, on October 28 2024, after attempting to file a TPO in
Texas against Garrett and being rold to file it in South Dakota, filed a TPO against Garrett in South
Dakota which included barring Garrent from having contact with Lyra.

On December 13, 2024, in finding that South Dakota was an appropriate forum to handle the
exclusive and continuing junsdiction of Lyra, the Court cited SDUL 26-5B-202. The Court also
cited two South Dakota Supreme Court cases, Miley v Miley, 598 N.W.2d 22K, 1999 5D 96, and
Furstenberg v. Furstenberg, 391 NW.2d 798, 1999 8.1, 35. Counsel for Ester Gallardo has
requested the Court clanfy its reliance on Miley, and generally clanfy i1s rationale for finding South
Dakota has exclusive and continuing junsdiction aver Lyra’s custody.

The Court first notes that it has involved itself in an initial (although interim) custody
determination in this file by signing the Junc 2, 2023 Interim Order which directly addresses Lyra’s
custody/visitation between the parents in this file. Three months later, after the parties had gone to
mediation and had reached (or not reached, depending on whose side is arguing) a stipulation
{unsigned by Ester) regarding the divorce/castody armangement in this file, a Motion was filed to
have this court determine whether an enforceable agreement had been reached. As noted earlier,
Ms, Gallarde did not sign the stipulation and argoes there i3 no agreement between the parues. The
basis of Ms. Gallarde's arpument is that she was being pushed into signing the agreement by the
mechator, who lives and works in Rapid City, where mediation took place. The mediator is to be
called at the next scheduled hearing in this marter,

The Court relied on Miley, to support its ruling that it had continuing jurisdiction over child
custody determinations in this mater. It specifically relies on the language noting that, “the trial
court was correct in i1s conclusion that it had continuing jurisdiction under the UCCTA since it had
entered the original South Dakota custody decree and Mother, one of the partics, continues to reside
here. Miley at §12. This Court did not comment further, or acknowledge the Miley trial court had
declined its jurisdiction because the Miley trial court found that it was an inconvenient forum and
that 2 court of another state was a more appropriate forum.  Miley at 711, Here is where a
clarification from this cour 18 necessary.

This Court does not find that South Daketa is an inconvenient forum. Although Mother and
child live and have lived in Texas for some time, father still hives in South Dakota. The parties
engaged in mediation in South Dakota and had a written agreement created that, allegedly,
comprised the details of how the couple would disburse their debts and assets and how they would
handle the custedy/visitation of Lyra. The remaining arguiment from the party asserting that an
agreement was not reached is that the mediator took a strong hand in the matter and that Ester didn’t
feel comfortable in signing the final agreement. That issue is still being Itigated in this Court,
What has been requested from Ester Gallardo is that this Court relinguish jurisdiction to Texas so
that a Texas court can rule the ssue 8s 1o whether the parties reached an enforceable agreement
during a South Dakota mediation. The analysis of whether an enforceable agreement was reached
during & South Dakota led mediation should be decided by a court m South Dakota. This is a
preliminary decision before any further discussion of child custody needs o be dealt with,
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If this Court determines an agreement has been reached via mediation, then the issucs currently
before the Court are resolved. The Coun simply has to enforce the agreement. However, 1f the
Court does not find an agreement is reached, then the Clourt may re-examine the factors found m
SDCL 26-5B-207.

The Court further finds the evidence presented by Ms. Gallardo at the hearing of December 13,
20024 was insufficient for a ruling that South Dakota is an inconvenient forum. Besides hearing
testimony and argument that the mother and child have lived in Texas for some time, and some
ancillary evidence of domestic violenee if the record in 51TPO 24-774 was considered, the
remaining ron-exclugive factors in SDCL 26-5B-207(3), (4), (6], (7). and (B} were not addressed by
Ms. Gallardo. From the scant record that was made, there is no factual or legal basis for the Court
to find South Dakota is an inconvenient forum.

¥,
%ﬂf»’r‘/
althew M. Brown

Circuit Court Judge
Seventh Judicial Circuit

Si
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STATE OF S0UTH DAKOTA } [N CIRCUIT COURT

155,
COUNTY OF PENNINGTON 1 SEVENTH JUDICIAL CIRCUIT
FILE NO: DIV23-116
ESTEE ELISABET GALLARDO, )
i
Plaintift, ]
¥E 1 MEMORANDLM OFTHICN
3 ON MOTION TO ENFORCE MEDIATION
GARRETT ANTHONY GALLARDO, ] AGREEMENT
i
Defendant, )

At isse before the Court is whether the parties in this acton reached a binding aprecment
during mediation that took place on August 28, 2024, The Court heard testimony from various
witnesses before this decision was issued, and finds the mediation session did result in a legally
binding and enforceable agreement between the parties.

*|AJn oral settlement is 8 settlement.”  Winegearr, 2018 5.0, at § 13, An agrecment
reached through mediationis & settlement agreement which “._is contractual in nature and subpect
to the same rules of construction as conttracts.”  Pawelizki, 2021 3D, at 20 (citing fn re Exrate of
Neirwender, 2003 5.1, 50, 915, 660 N.W.2d 249, 252" *“Therefore, ‘an agreement exists when
the following elements are present: (1) the parties are cupable of contracting; (2) the partics
consent to the agreement; (3) the agreement is for a lawful object, and (4) the parties have
sufficient cause or consideration.” fd. (citing SDCL 53-1-2)

The only element in question in the current case is whether the parties consented to the
purported agreement. At both the most recent and the original hearing it hecame clear to the
Court that thers were no material issues Ester Gallardo disagreed with and that a “meeting of the
minds" had been reached between the parties at the end of mediation on August 28, 2024, Al the

hearing of December 13, 2024 Ester made no specific allegation as o what she did not agree with



after mediation had taken place. When pressed, her explanation was that she decided not 1o sign
the stipulation agreement {marked as Exhibit 5 at the most recent beaning) because she felt
“pressured” into signing by the mediator, Terri Walliams, and didn’t like the way she was treated
during the mediation process.  There was no indication that material concemns regarding the
details of the agreement were unsatisfied, It should be noted that Ester was represented by
gounsel at the mediation, and although appearing via Zoom or other connection with her attomey
and the mediator, there was open discussion between Ester, her counsel, and Terri Williams duning
the mediation process.  There was no evidence from any testimeny that medstion was
unsuceessful, that further mediation would be necessary, or that any “loose ends” needed to be tied
up at a later date.

Given the testimony ofall the witnesses at both hearings, it was clear that Ester, her attormey at
the time, the mediator, and Garrett Gallardo believed an agreement had been reached. The
signature page of the agreement was not signed by Ester not because a meeting of the minds did
ot take place, but because there was a printer “19sue” where Ester wag located and she couldn’t get
the last page of the stipulation to print, But for the printer situation, this Court has no doubt the
agreement would have been signed

The fact that Ester later changed her mind does not effect the fact that a meeting of the minds
had taken place, that she and her attorney expressed at mediation that an agreetment had been
reached, and that such agreement was immediately binding, whether she contemporaneously

signed the document or not.  The agreement reached at the end of a day of mediation is a binding
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STATE OF SOUTH DAKOTA ) IN CIRCUIT COURT
158
COUN'I'Y OF PENNINGTON ) SEVENTH JUDICIAL CIRCUIT

GARRETT ANTHONY GALLARDO, 51DIV23-000116
Plaintiff,
i Judgment and Decree of Divorce
ESTER ELISABET GALLARDO,
Defendant.

The ahove-entitled action came before the Court for consideration on the basis of the
Stipulation and Agreement of the Parties pursuant to SDCL 25-4-17.3; Defendant being
previously represented by Kelly Sanderson and being currently represented by Gina Ruggier,
and Plaintiff being represented hy Olivia Edofl of Bangs, McCullen, Butler, Foye & Simmons,
L.L.P.; and

It appearing to the Court that the Defendant herein was served with copies of the
Summons, Complzint, and SD Parenting Guidelines in this action and that more than sixty (50}
days have elapsed since said service; and

The Court being duly satisfed that it has jurisdiction of the parties und other subject
matter of this action; and

The parties having filed herein 2 written Stipulation and Agreement concerning child
custody, child support, spousal support, property rights, assumption of financial obligations, and
waiving notice of trizl; and

[t appearing that the parties having agreed 1o a divorce based on the grounds of
irreconcilable differences and that the martiage should be dissolved;

Upan all the files and records submitted and for good cause appearing, the Findings of
Fact and Conclusions of Law having been expressly waived in writing by the parties hereto;

Pug‘u 1 of 2
(Fallerdo w, Clablards Tl mnd Divgrce Dacree
1DV 25-000110




IT IS HERERY ORDERED, ADJUDGED AND DECREED:

1. The marriage heretofore existing between the parties be, and the same herchy is,
dissolved and set aside, and that the parties be, and each of them is, restored 1o the status,
conditions and rights of single persons and that each party is hereby granted an ahsolute divorce
from the other on the grounds of irmeconcilable differences.

2, The Stipulation and Agreememnt dated and signed by Plaintiff on August 28, 2025,
determined by this Court to he enforesable in the Court's Memaorandum Opinion on Motion to
Enforce Mediation Agreement dated May 12, 2025, and attached hereto, is hereby adopted and
approved and by this reference made 2 part of this Judgment and Decree of Divorce and
incorporated herein as if fully st forth herein, and the Court allowing and approving the same in
all respects,

3. Parties shall submit to a child support referee for determination of child support,

4. Each party shall, at the request of the other, execute and deliver any such
instruments & may be required in order to carry out the intentions and provisions of the Court's
orders. In the event either party shall fail to execute deeds, titles, or other appropriate
instruments of conveyance a5 required by the Court's orders, this Judgment and Decree shall sct
in lieu of such conveyance.

5. That the parties are awarded joint legal eustody of the minor child, Lyra Gallardo,
and, with regard 1o physical custady of the miner child, the Defendznt is awearded primary
physical custody subject to the Plaintiff's parenting time, consistent with the terms of the parties
Stipulation and Agreement.

6. Defendant shall have her maiden name restored to Rodrigues.

GIBI2025 3:51:31 PM

nnorable Mant Brown
Adlmal venth Judicizl Circuit

Fagerand, Melinsa ety
Clerk/Deputy Circuit Court Judge

Page 2 of 2
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STATE OF SOUTH DAEKOTA ) IN CIRCUIT COURT

. 88
COUNTY OF PENNINGTON ) SEVENTH JUDICTAL CIRCUIT
GARRETT ANTHONY GALLARDO,

61DIVZ3-000116
Plaintiff,
MOTION TO ENFORCE
ek MEDIATION AGREEMENT AND
2 ENTRY OF JUDGMENT AND
Defendant.

COMES MOW the above named a Plaintiff, buying through the undersigned
atdorney, and moves this Court for entey of a Judgment and Decree of Divorce,
under the torms and conditions sot forth in a stipulation and agreement of the
parties as agreed upen during formal mediation in the above-entitled matter. In

support of this motion, attached hereto and incorporated by reference herein is the

Affidavit of Rick 1. Ramstad.

Dated this 110 day of September, 2024,

BanGs, MCCULLEN, BUTLER,
FOYE & Simyvons, LLP

Rick 1. Ramstad
8340 8. Westorn Ave., Suite 160
Sioux Falls, 3D 57108

T: B05-330-6800
rramstad@bangemecullen.com
Attornev for Plaimtiff

Filed: 9/11/2024 3:13 PM CST Pennington County, South Dakota 51DIV23-000116



Cartificnte of Service

The undersigned attorney, heraby cortifies that on the above dafe & true and corvect
capy of the forgoing document was served upon the Defendant by mailing a true and
correct copy, by first dass mail to:

Ester Elisabet Gallardo
7813 Harwood Rd. Build 16, Apt 85 F
Maorth Richland Hills, TX 76180

Bangs, MoCulLLEN, BUTLER,
Fove & SmaMvons, LLP

Rick L. Eamstad
6340 8, Western Awve., Buite 160
Sioux Falls, SD 57108

T f05-338-6800

r 0k b len.
Attornay for Plaintifl

= X

Filed: 8/11/2024 3:13 PM CST Pennington County, South Dakota  §1DIV23-000116



STATE OF SOUTH DAKOTA ) IN CIRCUIT COURT
)ss. SEVENTH JUDICIAL DISTRICT

COUNTY OF PENNINGTON )

Garrett Anthony Gallardo, )
Tl mt Y, ) SIDIV23-116
)
s )
3 RESPONSE AND OBJECTION TO
Ester Elizabet Gallardo, ) ENFORCE AN UNSIGNED AGREEMENT
Defendant. )

Comes now, Defendant, by and through counsel and hereby objects to the Motion 1o
Enforce the Medistion Agresment, she is not bound to the agresment, pursuant to SDCL

SDMCL 25-4-61.

That statute provides: The mediator shall reduce to writing any agreancnt of the partics.
The mediator shall inform the parties of their right to review the agreement with counsal before
they sign the agreement. Aller the agreement is signed by the parties, the mediator shall present
the agreement to the court. The agreement is not binding upon the parties until approved by order
of the court. Blase v. Brewsr, SD 7, 692 N.W. 2d 785 (2005)

This agreement was pever signed by the defendant, and never approved by the Court.
Further, the agreement is not in the best interest of the minor child, die to the violent hastory of
the plaintifl.

Lagtly, the defendant asks thet the matter be dismissed and that the Court relinquish
jurisdiction to the State of Texas. as mother and child have resided 1o Texas for the last two

YEars.

Filed: 11/15/2024 12:03 PM C5ST Pennington County, South Dakota 51DIV23-000116



Wherefore, defendant prays that the Cowurt:

1. Enler a protection order an behalf of her and the mnor child,
2. Deny the motion to enforce the unsigned agreement.

3. Relinguish the casc to the Stale of Texas,

4. For an award of attorney fees m the divorce file.

Dated this 15" day of NMovember 2024,

SOUTHERN HILLS LAW, PLLC

s/ Gina Bugpieri
Gina Huggien
Artornay Tor Defendam
40N, sH st

Custer, 8D 57735

CERTIFICATE OF SERVICE

I, the undersigned, do herchy certify that a true and correct copy of the above and
foregoing Motion for Continuance was filed electronically with the Circuit Court ming the
Odyssey File and Serve System which seni nn}uﬁmtmn to all parlies of imterest participating in
the 8D Courts Electronic Filing System on this 15% dav of November, 2024. Also sent to
Plaintiff*s Attorney at the following enwal addregs:

Olivia Edoff

vedofi@hanggmecullen.com
s (iina Ruggieri
(Hina Ruggien

Filed: 11/15/2024 12:03 PM CST Pennington County, South Dakota §1DIV23-000116



STATE OF SOUTH DAKOTA ) IN CIRCUIT COURT
Jss
COUNTY OF PENNINGTON ) SEVENTH JUDICIAL CIRCUIT

ESTER ELISABET GALLARDO, 51DIV23-000116
PlaintifT, BENCH BRIEF REGARDING MOTION
vs. TO ENFORCE MEDIATION
AGREEMENT AND ENTRY OF

GARRETT ANTHONY GALLARDO,  JUDGMENT AND DECREE OF DIVORCE

Defendant.

COMES NOW, the Plaintiff, Garrert Gallardo, by and through the undersigned attorney,
who provides the Court with the following authority regarding Plaintiff's Motion to Enforce
Mediation Agreement.

The parties reached an enforceable agreement in mediation. “[Aln oral settlement is 2
settlement.” Winegeart, 2018 5.D. at § 13. Sec also Harveeur ». Progressve N. Ins, Co., 2018 5.D.
52, 915 N.W.2d 697 {*an attorney may orally bind a client to a settlement™); Melszad ». Kovac,
2006 5.D. 92, 7 10, 723 N.W.2d 699, 703 (recognizing the validity of an oral settlement
agreement between the attorney for the plaintiff and the insurer in the context of & personal
imjury claim).

An agreement reached through mediation is 4 sertlement agreement, which ©... is
contractual in nature and subject to the same rules of construction as contracts.” Pawelrzk, 2021
S.D. at § 20 (citing fn re Estute of Neirmender, 2003 5.D. 50,9 15, 660 N.W.2d 249, 252}
“Therefore, ‘[a]n agreement exists when the following elements are present: (1) the parties are
capabile of contracting; (2) the parties consent to the agreement; (3) the agreement is for a lawful

object; and (4) the parties have sufficient cause or consideration. ™ Jd. (citing SDCL 53-1-2).

51DIV23-000116 Bench Brief Page 1 of 4

Filed: 11/15/2024 11:18 AM CST Pennington County, South Dakota 51DIV23-000116



There is no dispute that the Plaintiff and Defendant are both capable of contracting or
that the agreement is for a lawful object (Le. resolving a divorce and custody matter). In the
agreement at issue, both parties are to receive certain property and parenting time, so there is
sufficient consideration to form a contract, As was the case in Paweltzhi, “the only element at
issue is whether the parties consented to the purported agreement.” Ji

“"Consent of the parties to a contract must be free, mutual and communicated by each to

the other.” I4. § 16 (citing SDCL 53-3-1). “Consent is not mutual unless the parties all

agrec upon the same thing in the same sense.” SDCL 53-3-3. Thus, “[t]here must be
mutual assent or a meeting of the minds on all essential elements or terms in order to

form a binding contract.” Read v, McKennan Hasp., 2000 S.D. 66, 9 23, 610 N.W.2d 782,

786 (citatdon omitted).

Whether consent is mutual “is determined by considering the parties’ words and

actions],]” see Estate of Nedrwender, 2003 5.D. 50, § 20, 660 N.W.2d at 253, and when in

dispute, *[w]hether the partics had a meeting of the minds is a question of fact™ for the

circuit court to determine, see Melstad v, Kovac, 2006 5.0, 92,9 21, 723 N.W.2d 699,

707. We therefore review the circuit court’s findings of fact under the clearly erroneous

standard of review. [d.; Extate of Neiswender, 2003 5.D. 50,9 13, 660 N.W.2d at 252,

Id. at q 29-30.

The record indicates that the parties mutually consented to all material terms of the
agreement, The mediztion ook place on August 28, 2024. The parties reached an agreement on
all material terms, and the mediztion ended. At 7:12:19 PM C5T on August I8, 2024,
Defendant’s counsel sent a proposed Stipulation and Agreement to PlaintifP's attorney, Rick
Ramstad, and mediator, Terri Williams. Affidavit of Rick L. Ramstad, Exhibits 2 and 3. Plaintiff
reviewed, signed, and returned the Stipulation and Agreement to Defendant at 8:37 AMon
August 29, 2024. Affidavit of Rick L. Ramstad, Exhibits 4 and 5. The Stipulation and Agreement
addressed legal and physical custody, child suppart, grounds for divorce, property and debt

distribution, spousal support, relocations, jurisdiction, ete. Clearly, the Stipulation and

S1DIVI3-000116 Bench Brief Page Z ol 4
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Agreement sent by Defendant and aceepted by Plaintiff contained all material terms for a divoree
and custody action.

One week later, on September 4, 2024, Plaintiff was informed that Defendant refused to
sign the Stipulation and Agreement, Defendant’s counsel withdrew. Plaintiff’s Motion to
Enforce Mediation Agreement and Entry of Judgment and Decree of Divorce was filed on
September 11, 2024. A Matice of Hearing on the Motion was filed on October 10, 2024, setring
the hearing on said Motion for Ocrober 25, 2024, Artorney Ruggieri filed her Notice of
Appearance on October 21, 2024, Defendant then filed a Petition for Ex Parte Temporary
Protection Order on October 24, 2024, The effect of the TPO was to circumvent Plaintiff's
visitation rights under the Court’s interim custody order, entered on June 2, 2024. Indeed,
Plaintiff has been unable to exercize visitation over the last month.

Defendant’s efforts to aveid enforcement of the Stipulation and Agreement do not
circumvent the fact that Defendant consented to the Stipulation and Agreement and entered into
a contractual sertlement in August 2024, Plaintiff now asks this Court to enforce the Stipulation
and Agreement and enter a Judgment and Decree of Divorce consistent with the terms of the
Stipulation and Agreement.

Dated this 15% day of November, 2024.

S1DIV23-000116 Bench Brief Page 3 of 4
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BANGS, MOCULLEN, BUTLER,
FOYE & SIMMONS, L.L.P.

By: [of Ofivia M.Edoff
Olivia M. Edo
Rick L. Ramstad
333 West Boulevard, Ste. 400
P.O. Box 2670
Rapid City, 5D 57709-2670
Telephone: (605) 343-1040
oedoffi@bangsmecullen.com
rramstad@bangsmecullen.com

ATTORNEYS FOR PLAINTIFF

CERTIFICATE OF SERVICE

1 certify that on Nevember 15, 2024, I served copies of this document upon each of the
listed people by the following means:

[1 First Class Mail [1 Overnight Mail
Hand Delivery [1 Facsimile
[] Electronic Mail [X] Odyssey File & Serve
Gina Ruggieri, Esq.

Gina_southernhillslaw@gmail.com
ATTORNEY FOR DEFENDANT

[sf Olivia M. Edoff
Olivia M. Edoff

51DIV21-000116 Bench Brief Page 4 of 4
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STATE OF SOUTH DAKOTA i IN CIRCUIT COURT
: 55
COUNTY OF PENNINGTON _} SEVENTH JUDICIAL CIRCUTT

GARRETT ANTHONY GALLARDO,
s1DIVZa-11a

Plaintiff,
. BENCH BRIEF REGARDING
i ADMISSIBILITY OF MEDIATOR'S
TESTIMONY
ESTER ELISABET GALLARDO,
Defendant.

COMES WOW the zhove-named Plaintiff, by and through the undersigned attomey,
provides the Court with the following authority regarding admissibility of mediator’s testimony
thal agreement was reached and terms of agreement.

The Uniform Mediarion Act (“UMA™) docs not prohibit Terri Williams from disclosing
whether Plaintiff and Defendant reached an agreement in mediation, nor does the UMA prohibit
Mediator Williams from disclosing the terms of the agreement.

Generally, “ [m]edistion communications are confidential to the extent agreed by the
parties or provided hy other law or rule of this State.” Winagearr n. Winegears, 2018 5.D.32, %
15, 910 N, W.2d 906, 911 (citing SDCL 19-13A-8). There are exceptions 1o this rule.

{2) Except as required in suhsection (b), a mediator may not make a report, assessment,

evaluation, recommendation, finding, or other communication regarding 2 mediation to a

court, administrative agency, or nther authority that may make a ruling on the dispute

that is the subject of the mediation.

(h) A mediator may disclose:

(1) whether the mediation eccurred or has terminated, whether a settloment

wis reached and if so the terms thereof, and attendanee;
(2} @« mediztion communication as permitted under § 19-13A-6; or

E&e 1af 5 _
Gallards v, Gallards Hewrcts Brvef ve Modister's Tertimogy
SV 3-116
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(3} a mediation communication evidencing abuse, neglect, abandonment, or
exploftation of an individual to a public agency responsible for protecting
individuals against such mistreztment.

(¢) A communication made in violation of subsection (a) may not be considered by a

court, administrative agency, ot arbitrator
SDCL § 19-13A-7 {(emphasis added).

In Paweleaki v, Paweltzki, the South Dakota Supreme Courl confirmes the above languape
is an exception to the generzl rule of mediations heing confidential. 2021 5.1, 52, 916, 964
N.W.2d 756, 764, [n that case, the mediator was correctly permitted to testify at the Lrial court
regarding whether an agreement was reaching in mediation and what the terms of that agreement
ws. Jd. 2t 116, The Supreme Court held, “[the mediator] did not disclose a mediation
communication as the term is defined in SDCL 19-13A-2(2). His testimony fit within the
parameters of SDCL § 19-13A-7(h)(1), which allows mediators to disclose “whether the
mediation cccurred or has terminated, whether 2 settlement wes reached and if so, the terms
thereal].]'™ K. at n. 3 (emphasis added).'

Tt is worth noting that, even if SDCL § 19-13A-7 did not apply, Mediator Williams should
be allawed to testify, hecause Defendant has waived any confidential protections. Under SDCL §
19-13A-5(b}, ' [a] person that discloses or makes a representation about a mediation
communication which prejudices another person in a proceeding is precluded from asserting a
privilege under § 19-13A-4, but only to the extent necessary for the person prejudiced to

respond to the representation or disclosure.”

Tt is worth nating that this appears to be a deviation from the Coart's discussion in Winegear?, Tn that case, the
court discwssed that *SDCL 19-13A-7(h)(1) shoald not be read to permit 2 mediator ro disclose the terms of a
purported oral settlensent reached during medistion,” but the esc iwltimarely turnad on the seope: of the

confidentislity created by the parties’ own agreemint, not the statutory axeeption. Winegearr, 2018 5.0, ar§ 15,

Page 2ol 5
(eilarde v Gollards Benck Brigf ve Mediator 't Ternimamy
51DV 33-114
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Indeed, the concept that confidentiality of communications can be walved, even
inadvertently, is well established jurisprudence. The South Dakota Supreme Court has said:

The ownet of the privilege of preventing the disclosure of confidential communications
cannot, after testifying to or abaut them, ov to or ahout any substantial part of them, without
claiming his privilege, invoke that privilege to prevent other pariies fo the commuoricaions fron
testifying fo them. He cannot by his silence lay down the shield of his privilege, and assail
another with the sword of his own testimony to the privileged commumications, and,
when his adversary essays to defend himself, or by the Lestimony of other parties or
witnesses to such communications, 4gain seize the shield of his privilege and shut out all
testimony as to the confidential communications but his own. He has waived his privilege
and *such waiver is in no sense contrary to public policy; indeed, it is In the interest of
rruth and justice.”

Sehutterle v, Schutterle, 260 N.W.2d 341, 333 (5.1, 1977) (quoting Seen ». Firet Natonal Bank, 8
Cir., 208 F. 36, 41), superseded by statute on other grounds as recognized in Stare v Caich ihe
Bear, 352 N.W_2d 640, 645 (5.0, 1984).% In that case, the Court discussed attorney client
privilege, but the concept is applicable here.

At the last hearing, Defendant testified extensively about what occurred during the
mediation. She discussed a substantial amount of what eecurred at the mediation, including but
not limited Lo

Offers made by both parties;

How notes were made to her attorney;

Documents she reviewed;

Who was present and how they appeared;

What documents she reviewed.

Her allegation that Mediator Williams pressured or unduly influenced her to agree to
Lerms.

Printing errors.

» That she gave a verbal yes to the last offer.

» That she was willing to sign the document at the cessation of mediation.

? The Court’s discussion of the scope of privilege was nnllified when the attorney client privilege statute was later
amended, but the Court's discussion of waiver has nevor been overtomed.

Pﬂﬁaanfﬁ

Callards v, Gallards Temch Bricf re Medsaior s Testimeny
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This factual circumstance fits squarely within the SDCL § 19-13A-5(b) and the common law
walver rules. She admitted, under oath, that she accepted the terms of the agreement, that she
gave her verhal consent to the stipulation, and that she agreed to sign the stipulation. Her only
complaint against the enforcement of the agresment i that her consent was the result of undue
influence by Mediator Williams. Only Defendant, her attorney, and Mediator Willizms have
factuzl knowledge thal goes to whether Defendant was unduly prejucticed by the mediztion
process. Plaintiff will be prejudiced by not being able to call Mediator Williams to testify.

Therefore, this Court can consider testimony from Mediator Tern Williams regarding
whether Plaintiff and Defendant reached in agreement in the August 2024 mediation, the terms
of that agreement, and whether Defendant was unduly influenced to enter the agreement,

Dated this 17th day of December, 2024,

Baxas, McCurren, BUTLER,
Fovr & SmivoNs, LL.P.

By: J5f Olivia M. Edof?
Olivia M. Edoil
Rick L. Ramstad
333 West Boulevard, Ste. 400
P.0. Box 2670
Rapid City, SD 57709-2670
Telephone: (603) 343-1040
oedoff@bangsmeeullen.com
rramstad@bangsmecullen.com

ATTORNEYS FOR PLAINTIFF

Pagn 4of 5 _
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Certificate of Service

[ certify that, on December 17, 2024, 1 served copies of this document
upon each of the listed people by the following means:
O Firat Classe Mail B Odyssey
O  Hand Delivery O Owernight Maal
O  Electronic Mail O ECF System

—

Gina Ruggieri, Esq.
SOUTHERN HILLS Law PLLC
40 N 55 5t. #B
Custer, SD 57730
605-673-2503
Gina.seuthernhillslaw @gmail com

.ji‘fﬁél’.&h—f ,-_'!-_f fdﬁf:
Olivia M. Edoff

F‘a.gu!ﬂfs'
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STATE OF SOUTH DAKOTA ) IN CIRCUIT COURT

1 58
COUNTY OF PENNINGTON ) SEVENTH JUDICIAL CTRCUIT

GARRETT ANTHONY GALLARDO, ‘

HLDIVZE-000116G
FPlaintiff, i
| STIPULATION
v .| AND
AGREEMENT
ESTER ELISABET GALLARDO, ‘
Defendant.

S — IS —

—— .

This Stipulation and Agreement is made and entered by and between the
shove-named Plaintiff, Garrett Anthony Gallardo (hereafler aleo referred to az
“Husband" or “Father™), and Defendant, Ester Elisubet Gallardo (hereafter also
referred to as "Wife” or “Mother"}, on this 28 day of August 2024,

WHEREAS, the parties hereto were married on the 24'% day of February,
2020, in Minot, North Dakota, and ever since have been and now are hushand and
wile; and

WHEREAS, the Defendant was served with the Summons, Complaint and a
copy of the South Dakota Parenting Guidelines on the 20 day of May, 2023, as
evidenced by the Affidavit of Service filed with the Clerk of Courts; and

WHEREAS, the Summone and Complant were filed with the Clerk of
Courts office on the 7' day of April, 2024; and

WHEREAS, more than 60 days have elapsed following service of the

Summens and Complaint; and FILEL Exhibit
perty oy, S
T CHE T COUTY

Arnber Watkins, & of Courts
B *_ Depury

! IS T



WHEREAS, by reason of circumstances and conditions between the parties,
they are now separated &nd living apart, and the above-entitled setion for
dissolution of the marriage is now pending in the Circmit Court, Seventh Judicial
Cirouit, Connty of Pennington; and

WHEREAS, Plaintiff and Defendant contend that 1t is the purpose of this
Stipulation and Agresment is to resolve issues concerning child custody and
parenting time; to establish child support; and to make a complete and final
settlement of settle all rights and claima that each may have against the other, to
provide [airly and adeguately for their mamtenance, to memorialize the separation
of the parties and their agreement to finalize the division of property owned by
them or cither of them, and all other rights of property otherwise prowing out of the
marriage relationship that eather of them now hag or may hereafter have or ¢laim to
have in any property of every kind, nature and description, real or personal, now
owned or which may hereafter be acquired by either of them, and acknowledgment
by the parties that this agreement is subject to the approval of the Court, and that
if the Courl. inds grounds for and makes a Decree of Divoree for either party the
terms of this agreement, or any part thereof, may be incorporated in the Judgment
and Decres of Divorce, as the Court shall deem necessary; and

WHEREAS, the Plaintiff ia represented by Rick L. Ramstad, Attorney ot
Law, of Sioux Falls, South Dakota. The Defendant ia represented by Kelly

Sanderson, Attorney at Law, of Bturgis, Bouth Dakota,

Crallarde v Crablrds
Stipalanion sed Apeeacal
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NOW THEREFORE, in consideration of the promises herein contained, and
mutual benefits to be derived therelrom, it is hereby stipulated and agreed by and
between the parties hereto, subject to the approval of this Court as follows:

1. FPurpose. The eale purpose of this Stipulation and Agreement ig to
establish adjust and settls any and all controversies andlor 1ssues of custady, child
support, divigion of property, assunption of financial obligations, and spousal
eupport, and nothing herein shall be construed ag an agreement that a divorce will
be obtained, or that either party is assisting the other in obaining a divorce, The
terma of this agresment may be incorporated by reference in any Judgment and
Decres of Divorce that may be entered.

2.  Jurisdiction The parties hereby acknowledge that the Defendant
repided in Tarrant County, Texas st tha time this divorce sction was commoenced
but that she resided in Pennington County, South Dakota for all times relevant to
thiz proceeding, The parties further acknowledge no other peraon hag claimed a
right to custody and/or parenting time in thi= or any other state and thers is no
other action concerning eustody andlor parenting time of the minor child in this or
any other state,

A, Custodv and Parenting Time, There has been ane (1) child born as

izaue of this marringe between Wife and Hushand, who iz & minor child at the time
af this divorce, namely: Lyra Serafina Gallardo, DOB: 6/21/22.

B. Custody: The parties agree that the parties shall share joint legal
cuglody, and mother shall have primary physical custody of the minor child, subject

to the father’s parenting time. Further, the parties agree Mother shall be vested
Fallerdy v, Galiardn
Slipulation atd Agresmer:
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with the ahility to make decisions concerning Lyra's educational, religious and

medical needs wpon conferring with Father,
Parenting Time:

C.

i,

Father ehall be ahle to exercise parenting time with Lyra for
goven (7) congecutive overnights four times & vear. Father may
allocate this parenting time in a manner which is consistent
with hig military obligations and accrued leave. Mother shall
accommodate such & parenting schedule upon Father providing
at least three (3) weeks' notice.

During the two (2) remaining visits in 2024, Father's parenting
time ghall be supervised and oceur in the state of Texas in the
Dallas/Fort Worth area.

Father shall obtain an Anger Management Evaluation and
ghare the recommendations of the evaluator with Mother.
Further, shall provide documentation establishing compliance
with the recommendations provided by the evaluator.

Two (2) of the four (4) annual visits shall eecur in Texas and the
other two (2) shall oecur at locations designated by Father.

The noncustodial parent shall be allowed to have video calls
with Lvra every Monday through Thursday at 6:00 p.m. MT and
every Saturday morning at 9:00 a.m. MT. The ealls during the
workweek shall be no more than one-half hour and the weekend

ealls may be up to ane hour, During the video calls both pavents
Geelawti . (Eaficcrals
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shall be fully clothed and shall be in a quiet ares of their home

with no other people present.

Fh

The parents agree to adhere to the general rules of the South

Dakota Parenting Guidelines, unless staied Lo the contrary

herein.

g The parents agree a parenting schedule shall be re-evaluated as

Lyra is scheduled to commence kindergarten. Either parent

may commence the reevaluation by filing a motion with the

Clourt.

D. Teavel Both parents shall share in the travel cests of Lyra's travel for

Father's parenting time. Specifically, if Lyra is traveling by air, the parents will

share in her airplane ticket, 1f the parents are meeting via a half-way point, they

shall share in fuel expenses, utibizing the LIRS mileage rate.

E. Our Family Wizard. The perents agree to utilize the Our Family

Wiznrd applisation, including the plan for video conferencing, Each party shall be

responsible for the costs of their own account.

F. Holidavs. The parents have identified the following celebrations ag

holidaye to celebrate with Lyra, in addition to regularly scheduled parenting fime:

T T HOLIDAY "Even Years | Odd Years |
[Easter. Thursday before Good Friday throngh | Mother | Father
Friday morning of the week following Easter |
Sunday. ST
Thanksgiving-Wednesday before Thankag‘ivim Mothor Father
through Thuraday following Thanksgivine i P
Gallgvel v, Callarda
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29

| Christmas — December 22 and conclude December | Father | Mother J

The parents agree to coordinate a schedule wherein they will share the

celebration of Lyra's birthdey together.

In the event Father is deploved, missed parenting time shall be made up

during the six (6) months following his return, Should the parenting time not be

made up within the six (6} months then it shall be considered waived.

G. Relocation Pursuant to SDCL § 25-4A.17, if Mother intends to

change her principal residence, she shall provide reasonahle written notice by

certified mail or admission of scrvice to the other, Heasonable notice 15 notice that is

giver: at Jeast forty-five (45) days before relacation or & shorter perimd i reasonahle

under the specific facte giving rise to the relocation. Proof of the notice shall be filed

with the court of recerd unless notice is waived by the court.

No notice need be provided pursuant to this section ift

1.

The reloeation results in the child moving closer to the non-
moving parent; or

The relocation s within the boundariez of the child's current
school district; or

There is an existing valid protection order in favor of the child or
the moving parent against the non-moving parent unless the
non-moving parent has a valid order for parenting time
ectabliched either in the protection order file or aAnother custody
proceeding subsequent to the enlry of Lthe protection order; or

Within the preceding twelve months, the non-relocating parent
has been convicted of violation of a protection order, eriminal
azgault, child abuse, or other domestic violence and sither the
child or the relocating parvent was the victim of the crime or
violation unless the non-moving parent has a valid order for

parenting Lime established subscguent to the convietion.
{Faffarda v, (loNards
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The notice required in this section shall eontain the following:

1 The addreas and telephone number, if known, of the new
regidence;

2. The purpose for relocating;
3. Why the relocation 1s in the best intereet of the child; and

4. The relocating party's proposed vientgtion plan for the non-
relocating parent upon relooation.

At the reguest of the non-relocating parent, made within thirty (30} days of
the notice of relocation, the court shall hold a hearing on relocation. If no request for
hearing s made within thirty (30) daye of notice, the relocation e presumed to be
consented to by the non-relecating parent.

H. Cogperation of Parents. The parties recognize that the dissolution
of their marriage is an emotionally difficult experience not enly for them, but
particularly also for the minor child, As a result, the parties will do their utmost to
maintain open, complete, candid, and positive communication between themselves
regarding the child's health, education, and well-being.

In addition, the parties shall strive o maintain complete, regular, and
ongning communication between the child and the other parent. The minor child
shall be free to communicate with either parent at the minor child's discretion
within reason, and neither parent will do anything to inkibit or prevent such
communication.

The parties shall keep each other advised of the miner child's health and

progress in achonl and also keep each other advized of the extracurricular activitics

Cradfordha v, [ralards
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in which the child may be invelved or desive to be involved in through the Cur
Family Wizard App. Neither parent ig required to notify the other parent of
appointments, activities, conferences, grade reports, extracurricular activities
gchedules or other similar information 1f the game is provided or necessible by the
other party.

Father shall eontinue to have access to Family Album app which Mother
shall update regularly throughout the month.

Both parties will also at all times keap the other party advised of their
current residence and work addresses and telephone numbers.

Further, the parties recognize that upon entry of the Decree of Divoree, their
marringe relaticnship will be digsolved, and sach shall have the right to live
separate and apart, one from the other thereafter; but such decree shall not dissalve
their rights and obligations as parents and at all times hereafier they will 50
condurct themselves in recognition of their ongoing parental obligations. The parties
desire that this Stipulation and Agreemant be g0 interpreted ae to foster the parent-
child relationzhip of both parties whenever and however possible,

The child may call, text, email, or use similar technology to communicaie
with either parent, at reasonable hours and with reasonable frequency. Neither
parent shall read, eensor, record or monitor guch communications unless epecifically
authorized hy the Court.

L Sanctiong. Pursuant to SDCL § 25-44A-5, sanctions for vielation of
eugtody or visitation decres:

If the court finds that any party hae willfully violated or wallfully failed to

Gaorda « Galfardn
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comply with any provisions of & custody or visitation decree, the court shall impose
appropriate sanctions to punizh the offender or to compel the offender to comply
with the terms of the custody or visitation decree,

The court may enter an order clarifying the rights and respensibilities of the

parents and the conrt's order. The courl may order one or more of the [ollowing

sanctions:

1) Tao require the offender to provide the other party with makeup time
with the child egual te the time missed with the child, due to the
offenders’ noncompliance;

) To require the offender to pay, to the other party, court coste and
reascnable attorney’s fees incurred as a result of the noncompliance;

& To reguire the offender to pay a civil penalty of not more than the sum
of one thousand dellars;

4) Tao require the offender to participate estiafactorily in counseling or
parent educabion classes;

5 To require the offender to post bond or other security with the court
conditional upon future compliance with the terms of the custody or
wvigitation decree or any ancillary eourt order,

B) To impose a jail sentence on the offender of not more than three davs
or;
7 In the event of an aggravated violation or multiple violations, the court

may modify the existing visitation or custody situation, or both of any
minar child.
The provisions of this section do not prohibit the court frem imposing any
other ranction oppropriate to the facts and cireumstances of the case.
4, Child Support. The parents recognize child support ahall be determined per

the Sputh Dakots Child Bupport Schedule.

Tralherde v, Lalardo
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5. Ingurance, The minor child is currently covered under Tricare, due Lo
Father's status as an active-duty member of the United States Air Force. If the minor
child should ne longer be eligible for this coverage the parties will work together to
determine what ootions are available through their respective employers and obtain
heslth insurance coverage for the minor child. The parties shall insure that they have
provided the other party updated insurance cards for the minor child, or copies thereof.
Al haaltheare-related expenses for the minor child which are not covered by insurance,
ineluding medical, dermatology, demal, orthodontie, optometry, counseling, or
pharmaceutical expenses, including deductibles. shell be shared by the parties based
on their pro rata shares of income, Mother shall be responsible for the firsl Two
Hundred Fifty Dollars ($250) of out-of-pocket expenses each year, the remaining
amount sholl be split, based upon respective pro rata shares.

6.  Tax Dependency Exemption. Commencing with tax year 2024 and
comtinuing thereafter, Mother shall be allowed o claim the minor child on an
gnnual baszis the income tax exemption.

7. Parties' Insurapee, Upon entry of Judgment and Decree of Divorce,
Wife and Hushand shall each be responsible for the purchase and maintenance of
their own respective ingurance policies including, but not Emited to, health, dental,
vision, life insuranee and automobile insurance policies.

8.  BReal Property, The parties do not own any real property.

8.  Personal Property. Wife ghall retain as her sole and separate
property all her personal clothing and effects, and all household goods, gifts from

her family and such other items of personal property as are in her possession.
Gaviarata w. ipNarts
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Further wife mav retrieve the items of personal property found in Exhibit A within
eixty (60) days of Notice of Entry of Judgment and Decree of Divorce, excluding the
itema stricken as contestad The parties agree such contested items of personal
property may be further addressed by the Court. Any items not retrieved in those
sixty (60) daye will be considered abandoned and Husbhand shall be able to dispose
of them, Likewise, the Hushand shall retain ae his sole and separate property all
personal clothing and effects, and all household goods, appliances, gifts from his
family, and such other items of personal property as are in his possession.

Any encumbrance(z) relating to, accompanying, or attached Lo an item of
personal property shall be the sole respongibility of the party retaining such
property and that party shall save and hold harmless the other therefrom. The
parties shall sign the title or other documents necessary to effectuate the transfer of
title to any item of personal property.

10. Motor Yehicles, Wife shall be awarded the SBubaru Forrester in her
possession a8 her sole and separate property, free and clear of any claim by the
Hushand, Husband shall be awarded the Toyota 4-Runner in his possession as his
sple and separate property, free and clear of any claim by the Wife. Any
encumbrance(s) relating io, sccompanying, or attached to a motor vehicle shall be
the sole responsibility of the party retaining such property and that party shall
aave, indemnify, and hold harmleas tha other therefrom. Any encumbrance against
a motar vehicle that is in the name of both parties shall be refinanced within tharty
(30) days after the entry anc filing of the Judgment and Decree of Divorce by the

party retaining the vehicle so as to remove the other party from such
Ghallards v (abardn
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encumbrance(s). The parties shall sign the title or other documents necessary to
effectuate the transfor of title within thirty (30) days from the entry and filing of the
Judgment and Decrec of Divoree.

11. Life Ingurance The parties shall esch retain any life ingurance poliey
for whick he or she is the named insured as his or her own sole and separate
property.

12, Retirement and Investment Apcounts. Except as otherwise
provided herein, Wife and Husband shall each retain hiz or her own retirement
benefits, pension funds, stock purchase plans, savings plans, and profit-sharing
from his or her respective employments as well a2 any other invesiment account for
which he or she is the titled owner of ag his or her own gole and separate property,
free and clear of any claim by the other.

13. Checking and Savings Accounts. The parties will sach retain the
funds in their individual checking andfor savings accounts, for each is own exclusive
ownership, use, and benefit.

14. Debts. The parties hereby agree that each party shall be solely
responsible for his or her own debta which appesr in has or hor own respective names
which were incurred prior to or during the marmage or which are incurred from and
after the date of the entry and Oling of the Judgment and Decree of Divorce, except as
otherwise specifically stated herein.

15. Spousal Support. Each party waives any claim for alimoeny from the

other, either past, present, or in the future.

Gallards v {failards
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16. Attorney Fees. The parties agree that each will be responsible for
their own attorney’s fees, costs, and sales tax incurred as a drect result of this
divorce action.

17. Name Change That pursuant to SDCL 25-4-47, the Defendant’s
name prior to marriage was Ester Elisabet Rodriguez. The parties agree that said
name shall be restored to her upon entry of the Judgment and Deeres of divorce
hersin,

18, Tax Consequences. The parties acknowledge that they have been
separately advized by their respective counsel that there may be certain
consequences pertaining to this Stupulation and Agreement, thal neither attorney
has furnished tax advice with regpect to this Stipulation and Agreement, that each
party has been directed and advised to obtain independent tax advice from &
qualificd tax accountant or tax counselor prior to signing this Stipulation and
Agreement and that they have had the opportunity to do so.

19. Property Intentionally or Inadvertently Left Out. It is
understood and agreed by and between the parties that this Stipulation and
Agreement applies to all of the property known to the parties at this time, and that
any property or property rights not contemplated or known at the time of this
Stipulation and Agreement that have been deliberately withheld from the
knowledge of the other, andlor not accounted for at the time of this Agreement, shall
be eonsidered to be the common property of the parties hereto, and shall be divided
equally between the parties, but any and all property or property rights acquired

subgeguent to the date of this Stipulation and Agreement shall be the separate
Caves ». Callards
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property of the party acquiring the same and neither party shall have any right or
¢laim in and to snid subsequently acqguired property.

0. Waijver of Estates. Except as otherwise set forth in this Stipulation
and Agreement, Wife and Husband hereby mutually release and waive any and all
right, title and interest accruing by operation of law or under any statute now or
hereafter in force, or otherwise, to participate in the separate estates and property
of each other, whether such property be real or personal or wheresoever located, and
whether acquired before or subsequent to their marriage, and whether acquired
before or subzequent to the date hereof, including any right of election to take
againet any Last Will and Testament of each other, and any right te the
sdministration of the estate of each other, except only as provided by Will or Cadieil
executed after the date of this Stipulation and Agreement,

21. Ezxecution of Docyments. Each of the parties agrees (o execute or
have pruperly executed in legal form any documents of title, certificates, or other
instruments necessary to affect any of the provisions of this Agreement.

22. Grounds for Divorce. The parties hereto agree and consent that the
shove-antitled Court may find that there exist irreconcilable differences causing the
irremediabie breakdown of the marriage as the grounds for granting the anticipated
Judgment and Decree of Divoree herein.

33. Interference. The parties shall hereafier live separate and apari.
Each party shall be free from interference, authority, or control, direct or indivect, of
the other party. Each party may, for hie or her sapurate benefit, engage in any

amployment, business, or profession he or she may select. The parties shall not
{radlerde v (Gallerdo
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molest or interfere with each other in any aspect of their personal or professional
lives,

24, Represeptatiop of the Parties. Wife and Husband have been
advised of their discovery rights and the foregoing terms of this Stipulation and
Agreement are based upon the representation of the parties to each other. Each
party states they have made a disclosure of their assets, liabilities, and overall
financial positions, and esch acknowledges that this Agreement iz being executed in
reliance on the validity of seid information without formal discovery,

Both parties have read the foregoing Stipulation and Agreement and have
stgned the same with full knowledge of its contents and each acknowledges recept of o
copy of said Agreement.

25. Conflice of Laws. This Stipulation and Agreement shall be construed
in accordance with the substantive laws of the Stale of South Dakota.

26. Waiver of Notice. The parties hereto sgree that Findings of Fact and
Conclusions of Law may be waived, and the respondent hereby waives notice of any
trial or hesring brought on the claime set forth in Plaintiff's Complaint and
Husband's Counterclaim,

27. Fairpess of the Agreement. This Agreement is deemed to be fair by
hoth parties snd not the result of any fraud, duress or undus influence exercised by
either party upon the other or by any person or persone upon either,

28. Partial Invalidity. If any of the provisions of this Agreement are held
to be invalid or unenforceable, all other provisions of this Agreement shall

neverthbeless continve in full foree and effect.
fRakrards v, Cafiga's
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29. Medification and Wajver. A modification or waiver of any provisions
of this Agreement shall be effcctive only if made in writing and executed with the
gsame formality as this Apreement. The failure of either party to insist upon strict
perfarmance of any of the provizions of this Agreement shall not be construed as
waiver of any subseguent default of the same or similar nature,

30, Entire Agreemont. Wife and Husband agree that this Stipulation and
Agreement constitutes the entire agreement of the parties and 15 a full and completa
property settlement between the parties and no other or further agreement, oral or
olherwise, constitutes part of the settlement,

Dated this =0 day of August, 2024,

O A 1 T BT T
Garrett Anthony Gallardo, Plaintaff

State of South Daketa )
ga.

County of Pennington )

On this =% day of August, 2024, before me, the undersigned Notary Public,
personally appeared Garrett Anthony Gallardo, known to me or satisfactonly
proved to be the person whose name is subscribed to the within instrument and
acknowledged to me that he executed the same for the purposes therein contained,

In witness whereof | hereunto set my hand and seal.

P
o st _ﬁ?fzé o

: RICKL RAMSTAD |

' i Notary Public — Bouth Dako

. mhﬂlﬂi’ m@ i T :

: SOUTH : My Commission Expires: /]

) B ----%Mf
(BEAL)
Gallysda v, Galards
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Ester Elizabet Gallardo, Defendant

State of South Dakota )
EE
County of Pennington )
On this day of August, 2024, before me, the undersigred Notary Public,

personally appeared Ester Elisabst Gallarde, known to me or satisfactorily proved
to be the person whose name is subseribed to the within instrument and
aeknowledged 1o me that she executed the same for the purposes therein contained.

Im witness whereof T hereunto set my hand and seal,

Notary Public -~ South Dakaota
My Commiszion Expires:_ __

Galiando v. Caiiards
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Personal Property List

Ha
Clothes
Shiriz, pants, shorts, underwenr, bras, socks,
dresses, swimsuits, jackets. efc.

Bhoes
Boats, sneakers, flip flops, heels, cic,
Blankets
Pregnancy pillow and case
P- Touch
Caep
Headset, controllers, case, comfort headset,
regular headset, foam cover, glasses cover
Xbox
Xbox games
Xbox controllers
Gaming headphones
Kinect
DbvDs
Chs
Birts mnd crafis iems
Eabapnplics

Food, treats, supplements. litter boxes, litter
acoop, caf tree, clothes, tovs, ete.
Boxes in basement that contain miscellaneous items

Brrriro it

Rarmen bowls
Chopsticks

Small white ar fryer
Yellow Jacket target
Bow

Arrows

Rose crystal pyramid
Prinier

Primter Ink

bty

Dragon short sword and sheath T
Backpack Exhibit
Hiking fanny pack and water bottles 1
Plant seeds

Eabaks 5 [P
Callarde v. Gallands

Dresser, envelopes, Mask Sipltion wnd Agresman
EIDTVES-060116

Exhitric 1+ page 1




Type=C t0 aux converter
Black power sirip
Bocks

Sireller

Bottle sterilizer
St

Drafi laundry detergent
Baottles

Banle brushes

Infant Tylenol
Pacificrs

Fetus momitor

Tummy ime play mat
Bathiub

Fauwcer cover

Horse rocker

Walker

Corfb-

Mategs:

Siuvffed animals

Sroal

Big stuffed animals
Miscellaneous baby items in crib sheives
Biox of haby items in closet
Hangers

Clothes

Shocs

Socks, mittens, bows
Bocskshelves

Books

Baby toys

Toy chest

Callards v, Gallards
Edipuiatin snd Agrenment
SIDVEI-e00LEE
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=T T T BOLRG - Codified Law 15-284-56 - Comaciion ar modification af the recond.

15-26A-56. Correction or modification of the record.

I anything material to either party is omitted from the record, is misstated therein, or is improper, the
parties by stipulation, or the trial court, before the record is transmitted to the Supreme Court, or the Supreme
Court, on motion by a party of on its own initiative, may direct the record be corrected and if necessary require 2
supplemental record be approved and transmiticd.

Source: Supreme Court Rule 79-1, Rule 10 (6); SDXCL Supp, § 13-20A-38.
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BEZ5, 554 FM SOLRELC - Codfied Law 15-784-57 « Time far rarsemlssion of eccrd-Ta mporany selpy-Dooumeris of unusual bulk o seight and phy..

15-26A-57. Time for transmission of record--Temporary delay—Documents of unusual bulk or weight and
physical exhibits—-Motion for intermediate orders.

When the briefs have been served and filed in the Supreme Court, or the time for filing briefs has
expired, the cleck of the Supreme Court shall so notify the clerk of the trial court in writing, and the clerk of the
trial court shall then forthwith transmit the record on appeal to the clerk of the Supreme Court. Transmission of
the record is effected when the clerk of the trial court mails or otherwise forwards the record 1o the Supreme
Court. The parties, however, by written stipulation, or the Supreme Cowrt acting through its clerk upon motion of
a parly may order, for cause shown, a temporary delay in the transmission of the setiled record nat to exceed
thirly days. Such stipulation by the parties shall be subject to review and modification by the Supreme Court

n its own maotion and order.

All documents which are, in the determination of the clerk of the trial court, of unusual bulk or weight, all
physical exhibits other than documents which are not of unusual bulk or weight, and such other parts of the
record as the Supreme Court may designate by rule or order, or the parties may designate by written stipulation,
shall not be transmitted by the clerk of the trial court as part of the settled record unless he is otherwise directed
to do so in writing by the party or the clerk of the Supreme Court. A party so directing must make advanced
artangement with the clerks of the trial court and the Supreme Court for the cost, transportation, and receipt of
exhibits of unusual bulk or weight and those others which he directs (o be transmitted.

If prior to the time the record is transmitted, a party desires to make in the Supreme Court a motion for
dismissal, for relief, for a stay pending appeal, for additional security on bond on appeal, or on a supersedeas
bond, or for any intermediate order, the clerk of the trial court at the request of any party shall transmit to the
Supreme Court such parts of the original record as any party shall designate.

Source: Supreme Court Rule 79-1, Rule 11 (1) SDCL Supp, § 15-264-39; Supreme Court Rule 82-1].
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BZE. 5:55 PM SOLRC - Codifled Law 159-138-6 - Wawer and preduaion of prsllega.

19-13A-5, Waiver and preclusion of privilege.
{a)} A privilege under § ]9-13A-4 may be waived in a record or orally during a proceeding if It is

expressly waived by all parties to the mediation and:

{1} in the case of the privilege of a mediator, it is expressly waived by the mediator; and

{3y in the case of the privilege of a nonparty patticipant, it is expressly waived by the nonparty participant.

(b} A person that discloses or makes a répresentation about 3 mediation communication which prejudices
another person in a proceeding is precluded from asserting a privilege under § 19-13A-4, but only to the extent
necessary for the person prejudiced 1o respond o the representation or disclosure.

{c) A person that intentionally uses a mediation to plan, attempt to commit or commit a crime, or to conceal
an ongoing crime or ongoing criminal activity is precluded from asserting a privilege under § 15-1 A,

Source: SL 2008, ch 285 (Supreme Court Rule 07-07), eff. Jan. |, 2008.
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RB/ES5, 5:55 PM BOLRG - Codifed Law 18-13A-T - Prohibiles mediaior repois.

19-13A-7, Prohibited mediator reports.
{a) Except as required in subsection (b), a mediator may not make a report, assessment, evaluation,

recommendation, finding, or other communication regarding a mediation o a court, administrative agency, or

ather sutherity that may make a ruling on the dispute that is the subject of the mediation.

{b) A mediator may disclose;

(1) whether the mediation occurred or has terminated, whether a settlement was reached and if so the terms
thereof, and attendance;

{Z) amediation communication as permiu:d under § 19=-13A-0; or

(3) amediation communication evidencing abuse, neglect, abandonment, or exploitation of an individual o
a public agency responsible for protecting individuals against such mistreatment.

{c) A communication made in violation of subsection (a) may not be considered by a court, administrative

agency, or arbitrator.,

Sonrce: SL 2008, ch 286 (Supreme Court Rule 07-07), eff. Jan. 1, 2008.
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26-5B-207. Inconvenient forum.

{a} A court of this state which has jurisdiction under this chapter to make a child-custody determination
may decline to exercise its jurisdiction at any time if it determines that it is an inconvenient forum under the
circumstances and that & court of another state is a more appropriate forum, The issue of inconvenient forum
may be raised upon motion of a party, the court's own motion, or request of another court.

(b) Before determining whether it is an inconvenient foram, a court of this state shall consider whether it is
appropriate for a court of another state to excrcise jurisdiction. For this purpose, the court shall allow the parties
1o submit information and shall consider all relevant factors, including:

(1) Whether domestic violence has ccewrred and is likely to continue in the future and which state could

best protect the parties and the child;

(23 The length of time the child has resided outside this state;

{3} The diztance between the court in this state and the court in the state that would assume jurisdiction;

i4) The refative financial circumstances of the parties;

(5) Any agreement of the parties as to which state should assume jurisdiction;

(6) The nature and location of the evidence required to resolve the pending litigation, including testimony

of the child;

(7} The abilitv of the court of each state o decide the issue expeditiously and the procedures necessary o

1 the evidence; and

{(8) The familiarity of the court of each state with the facis and issues in the pending litigation,

{c) If a court of this state determines that it is an inconvenient forum and that a court of another state is a
more appropriate forum, it shall stay the proceedings upon condition that a child-custody proceeding be
promptly commenced in another designated state and may impose any other condition the court considers just
and proper.

(d) Tﬁﬂﬂﬁ of this state may decline to exercise s jurisdiction under this chapter if a child-custody
determination is incidental to an action for divorce or another proceeding while still retaining jurisdiction over
the divoree or other proceeding,.

Source: SL 2005, ch 137, § 19,

hifps Sisdegisiatuma gowaplStatles 26-62-207 kil all=true M
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INTRODUCTION

This is an appeal of two issues, one concerning jurisdicton, which
wee believe should be allowed to proceed in Texas, and the other
concerning the fact that Appellant submits she never agreed to the
sStipulation, which is sighed only by Mr. Gallardo.

Unelersigned counsel feels it is necessary to correct an error in the
prior brief, as counsel, Ms. Edofl, correctly pointed out that the ohild
lived in South Dakota from date of birth, June 21, 2022 o October 11,
20232, which is more than three months, The Appellant’s filed brief
states the child lived less than three months in South Dakota, and that
is an error that should be corrected.

Appellant submits that based on the inconvenient fonun statute
and the UCCIEA, South Dakota is an inconvenient lorum for the child
custody matter.

Ms. Gallardo submits that the unsigned agreement should not be
enforceable against her because there was never A meeting of the minds
and she never reviewed her final Stipulation with her prior attorney. She
shonld have had the opportunity to review the signed document that Mr.

Gallardo sent over by email, with her prior counsel.



ARGUMENT

I South Dakota is not the proper forum for this divorce and
custody case because the child has not had contact with
this South Dakota since October of 2022, and Ms. Gallardo

was a victim of domestic abuse. The court abused its
discretion by keeping the case in South Dakota and not
making required findings under SDCL § 26-5b-207.

*Under the Uniform Child Custody Jurisdiction Act (UCCJA), iTa
conrt finds it is an inconvenient forum for a custody determination, the
court may decline jurisdiction, when another state provides a more
appropriate fonun®, Lusfig v. Lusfig, 1997 8D 24, 560 NW2d 239 (3.D.
1996).

The UCCIEA was designed to produce “jurisdictional certitude” for
the benefit of the child. *Deferring a child custody dispute to another
forum can assure that the best interests of the child are not
subordinated to the parents' interest in obtaining the best erms of the
divorce.™ Lustig, 1997 SD 24, § 14, 560 N.W.2d at 245.

The UCCIEA encourages custody o be decided where the best evidence
regarding the child exists and, in the jurisdiction where the child has the
closest connections. Lustig v. Lusfig, 1997 8D 24, 18, 560 NW2d 23.

Appellant’s brief submits that undersigned counscl did not present
evitdencee of domestic violence at the motions hearing on December 13,
2025, That is not correct, The Court was on record in both the TPO and
the Div file on December 13, 2024, The December transcript states “that
we were on the record in both 51TPO 24-774 amd 51Div 23-116 file”, SR

352, Thus, counsel believed that the hearings, the TPO and the divorce



file, were being conducted simultaneously and that the evidence froim the
testimony being presented, including domestic violence (which is relevant
to junsdiction) was being considered by the court. Simply put, we had
the TPO file, and the custody and the divoree file all going at once, and
we were in the courtroom for several hours. The transcript reflects the
same. The court should have made findings on domestic abuse and did
not under SDCL § 26-ab-207. This is an error.

In hindsight, counsel should have asked the Court to take judicial
notice of the TPO when transitioning to the jurisdiction argument.
Counsel simply believed the Cowrt would consider all of the evidence
regarding the domestic violence it had just heard for many hours.

Counsel submits that factor one {domestic abuse) of SDCL § 26-
2b-207, has been presented, but the Court made no indings on it in the
memorandum decision when it made some findings in the TPO file,
finding that Mr. Gallardo admitted to domestic abuse prior to 2021, 8R
152.

The Court conld have made a inding on the distance between
Teras amnd South Dakota but did not. The Court knew there was no
agreement between the parties, due to the motions filed, but did not
make a finding as required under SDCL 26-5h-207,

A. The Court should not have considered the unsolved

contract issne when it issued its memorandum decision,

becausze it is not a factor to be considered under the
TUCCJEA or SDCL § 26-5b-207.



The Court’s decision in the jurisdictional decision memoranduwm
which reads as follows:
“If this Court determines an agreement has been reached via mediation,
then the issues currently before the Court are resolved. The Court simply

has to enforce the agreement.” 8K 146,

Appellant submits that is an incorrect reading of the law regarding
the jurisdiction on the case, becanse no provision in SDCL § 26-5b-207,
or the UCCIEA, dictates that a dispute over contract enforeement would
become a part of a decision on whether the Court should continue to
exervise its jurisdiction, Simply put, the Court added another factor to
SD{CL § 26-5b-207, by stating in essence, that becanse we had this
additional confract issue hanging out there, the Cowrt needed to resolve

that first, and then we woulld cirele back to the inconvenient forum issue,

It is obvious to the appellant that the Court relied heavily on the
fact that we had an unresolved contract issue for the Court to hear, and
that is one of the reasons the Court denied the motion and argument to
release jurisdiction. The Court abused its discretion here, because it
relied on something it shoukd not have in deciding to decline Ms.
Gallardos® request to release the case, so she could file in Texas and

thus, abused its discretion.

B. Additional factors were submitted to the court through the
December 13* hearing transeript and the court failed to
make findings on those relevant factors, further, the nature
and location of the evidence weigh in Mrs. Gallarde's favor.



The Appellee, Mr, Gallarde, submits that Factor 6, location/nature
of the evidence, should weigh in his favor, We disagree. The transcript
reflects that the interactions between Mr, Gallardo and his child ecourred
outside of S3outh Dakota after October 21, 2022, The following is an
exchange between Mr. Gallamdo and his attorney:

)t The videos on those exhibits are true and accurate depictions of
interactions with vou and Lym?

A: They are, yes.

}: Do you know approximately the time frame?

A: Yes. Soif they're during my visitations, it's after '22. 8o, it would be
first visit was February of 2023, the following visit was June of 2023, and

then I believe I had one in September of 2023 prior to my deployment as
well as a visitation alter deplovment, | want to say [ believe that was May
of 2024,

(): Lyra was born in 2022, 8o, all of these would have taken place after

June of 2022, correct?
A: Correct.

When asked about his fAvorite memory with the child, Mr. Gallardo
points out something in June of 2024, which wouald have ocourred in
cither California or Texas, where the following exchange took place:

0 Garrett, | will just ask yvou to mayhe pick yvour favorite interaction
with Lyra and describe that to the Court.

A: Yes. Bo, it's a little difficult to choose, but there's one particular where
she reaches up, and this is during my visitation in 2024 for her birthday,

e,



“So, | discovered during my very st visitation that the hotel room is not
going 1o work. And sinee then, we've been getting Airbnb's if the
visitation takes place in Texas. If it doesn't, it takes place in my parents'
house in California.™

From Mr. Gallardo’s own testimony, none of the evidence regarding
his interaction with his child exists in South Dakota. The child was 3
months old and some davs, when she left SBouth Dakota and ever since
Oetober 21, 2022, she has lived in Texas. Further, Mr. Gallardo told the
Court that atter October of 2022, he saw his child in hotel rooms in
Anaheim, California, or in Texas.

Mr. Gallardo's evidence comes from his videos of his child, taken
while deploved from Iraq. Maoreover, on page 39 of the December
transcript, Mr. Gallardo made it clear that in the fumre he intends to see
his child in California (where his parents live) or as per the Stipulation,
in Texas, further removing the possibility of future evidence in South
Dakota. 3k 352.

Finally, Appellee states that the case should remain here in South
Dakota, due to the history of domestic abuse. However, the last relevant
evidence that Mr, Gallardo discussed (where he admitted kicking a log
into Ms. Gallardos knee) occurred in Yellowstone Park, in Montana, not
in Scuth Dakota. [d.

There is little reason to argne that because of the domestic violence
history, we should litigate in South Dakota. The Court already denied

the TPO, and advised the parties that history was long ago. Now that



evidence is memorialized by piotures, a transcript, text messages, and
videos already presented o the Court and admitted as exhibits, This
conld casily be presented to a Texas Conrt.

In sum, the factors under SDCL § 26-3b-207 support declining
Jurisdiction because there is a severe history of domestic violence; the
child has been located in Texas since October of 2022, and any contaet,
pictures, videos and other exhibits from Father would be either recorded
from Irag, or taken during his visits in Anaheim, California or Dallas,
Texas. The only thing father has is physical presence in this state and
that is not enough.

The mother and child would submit evidence from the child’s last
several years in Texas. Factor 6, nature and location of evidence, was
presented 1o the Court throughout the transeript in file TPO 23-774 and
DIV 23-116, but the Circuit Court failed to make findings. For this
reason, the Court erred. That evidence weighs in Ms. Gallarde’s favor.

The Court has abused its discretion not only by not considering
the evidence in both files it was on the record in, but by keeping this
case in the State of South Dakota, when it is not proper. Further, the
Court never considered the best interest of the child when deciding the
motion to decline jurisdiction amnd made no findings on the child’s best
interests under the required Fuerstenberg factors.

Lastly, the Court could have kept jurisdiction over only the divorce
and allowed the custody case o be staved, pending the Appellant filing in

Texas under SDCL § 26-2b-207(d). It did not even consider that.



II. The Court abused its discretion by finding there was a
meeting of the minds on all essential elements of the
Stipulation and allowing the Stipulation to be adopted when
Ester never had the opportunity to review her Stipulation
with her counsel.

“There must be mutual assent or a meeting of the minds on all
essential elements or terms in order to form a binding contract.” Eead v.
McRennan Hosp., 2000 8.0, 66, § 23, 610 N.W.2d 782, 786.

Appellant resubmits her arguments on all other issues and
respectiully submits that Ester Gallardo did not orally agree o the
Stipulation and never had the chance to review the signed Stipulation
with her prior attorney.

When undersigned counsel asked Mediator Williams il Ester agreed
the following exchange took place:

2 How do vou know she agreed?

A: Beecause she said as much,

(¥ What did she say?

A: T ean't tell vou specifically what she said. | can tell yvou that at the encd
of the day there was an agreement.

Ester further testified that she had concerns after receiving her
Stipulation via email the next day and testified to the following:

“During that day, after | came back from work that afterncon, I read over
the Stipulation. After reading over the Stipulation, I had a bunch of
concerns and questions that [ sent to Kelly through e-mail as well. And

then it ended up, becanse we couldn't find time on the 29th, the 30th

was -- she sent me an e-mail and was like, Hey, they're putting the



pressure o Are vou going to sign this or not? And so, with that | was
like, after looking over evervthing and after asking vou all the questions
and getting vour answers back, | do not agree to sign this Stipulation.™

Under SDCL § 25-4-61, Ms, Gallardo has a right to review her
sStipulation with her prior attorney, kelli Sanderson, before signing. Aler
reviewing the document Mr. Gallardo had signed, Ester refused to sign
the document presented 1o her by email from her lawyer.

M=, Gallardo should not be stuck with an agreement she did not.
freely consent to or have the ability to review with counsel. The Court
abused its discretion by finding the unsigned agreement enforceable
against her, and the decision should be reversed,

CONCLUSION

There is a long history of domestic violence. The only connection
to the State of SBouth Dakota is a father who is here because he is in the
military and stationed on an air force base. To keep this case in this
State defies logic and is contrary to the child s best interest.

For all of the arguments cited herein, Ms. Gallardo respectllly
asks this Court to find that the Circuit Court erred when it continued to
exercise jurisdiction in South Dakota.

Moreover, Ms, Gallardo submits that she never agreed to any
scttlement agreement because she was never able to fully read the
agreement, word for word with counsel. Bhe needed time to review the

document with her attormey and should have been afforded thar rght.



Because South Dakota is not the proper fomum for this case and
becanse there was never a meeting of the minds between the parties,
both decisions of the Circuit Court, regarding keeping jurisdiction in
South Dakota, and finding the settlement agreement enforeeable shonukd
be reversed.

Dated this 2nd day of October, 2025.

Respectiully subimitted,

GINA RUGGIERI
SOUTHERN HILLS LAW, PLLC

/s/ Gina Ruggieri

Giina Ruggieri

Attormey for the Appellant

2 W, Mt. Rushmore Road

Custer, 8D 57730

Telephone: [GO5) 673-2503

-mail: gina.southernhillslaw@gmail.com
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