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PRELIMINARY STATEMENT 

Throughout this brief, Defendant/ Appellant White will be referred to as "White" 

and Plaintiff/ Appellee state of South Dakota will be referred to as "State". All references 

to the Settled Record for this action will be as "SR" followed by the page number. 

References to transcripts will be as follows Initial Appearance IP with page number; line 

number, Arraignment "AR" with page number; line number, Motions Heaing "MH" with 

page number ; line number. Change of Plea Hearing "CP" with page number ; 

linenumber. Sentencing Hearing "SH" with page number; line number. "Appendix" will 

refer to the Judgment of Conviction and transcripts used in the appeal 

JURISDICTIONAL STATEMENT 

On September 291h, 2022, a criminal complaint was filed by the Roberts County 

State's Attorney alleging that on the 26th day of JW1e, 2022, White did commit the act of 

Aggravated Assault SDCL 22-18-1.1 (8) "in that he attempted to induce a fear of death or 
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imminent serious bodily harm by impeding the normal breathing or circulation of blood 

of another person, to wit" Alison Eastman, ... " SR 1. In the alternative the State charged 

that on the same day White did commit the crime of Aggravated Assault SDCL 22-18-

1.1 (1 ), "in that he attempted to cause serious bodily injury to another, to wit" Alison 

Eastman, ... " SR 1. On February 30, 2022, an indictment was issued for White. SR 9. 

At arraignment on June 12, 2023 an arraignment was held where White plead not 

guilty and requested a jury trial. A change of plea hearing was then held and White 

entered a guilty plea to Count 1 A of the indictment. CP IO; 18. The Court then order a 

Pre-Sentence Investigation to talce place and set sentencing for March 7th
, 2023. CP 11 ;6-

25. At sentencing White was sentenced to (15) fifteen years with (7) years suspended. SH 

17:13-18. 

White appeals his sentence and Judgment of Conviction to the South Dakota 

Supreme Court with Notice of Appeal being filed on March 20, 2024. White argues that 

his sentence was an abuse of discretion as it did not equally weigh all of the factors the 

court took into consideration. White seeks appeal by right in accordance with SDCL l 5-

26A-3 as a final judgment has been entered in this case and in accordance with SDCL 15-

26A-4. 

STATEMENT OF THE ISSUES AND RELEVANT CASES 

I. DID THE CIRCUIT COURT ABUSE ITS DISCRETION WHEN 
SENTENCING WHITE TO (15) FIFTEEN YEARS WITH (7) SEVEN 
YEARS. 

Did Judge Lovrien error in sentencing White to (15) fifteen years with seven (7) 

suspended by not considering the rehabilitation of White, his extensive work 

experience and the fact he was in school. 
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Most relevant cases: 

State v. Yeager, 2019 S.D. 12,925 N.W.2d 105 

State v. Rice, 2016 S.D. 18, 877 N.W.2d 75 

State v. Bruce, 2011 S.D. 14, 796 N.W.2d 397 

STATEMENT OF THE CASE AND FACTS 

On January 3, 2022, a complaint was filed against white that included two counts 

one in the alternative. SR 1. The complaint Aggravated Assault in violation of SDCL 22-

18-1.1. SR 1. Specifically, Count l " ... Aggravated Assault, SDCL 22-18-1.1 (8), in that he 

attempted to induce a fear of death or imminent serious bodily harm by impeding the 

normal breathing or circulation of the blood of another person, to wit: Alison Eastman ... " 

and Count IA" ... Aggravated Assault, SDCL 22-18-1.1 (8), in that he attempted to cause 

serious bodi1y injury to another, to wit: Alison Eastman ... " SR 1. A Warrant of Arrest was 

issued for White. SR 4. 

On February 30, 2022, a subsequent Indictment was issued against White 

accusing him of the same things as the earlier complaint. SR 9-10. At arraignment White 

plead not guilty to all charges. A pre-trial order was entered, and subsequent motions 

were filed by the State and the defense. SR 24-25. Motions that were filed by the state are 

as follows: State Reciprocal Discovery Request SR 20; Motion to Sequester Witnesses 

SR 22; Motion: For Notice and Discovery of From Defense of 404(b) Evidence SR 23. 

The defense filed the following motions: Motion for State's Witnesses SR 19; Motion for 

Funds for a Private Investigator SR 27. All filed Motions were granted by the Court or by 

Stipulation between the parties. SR 118-119. A Motion for Continuance was also filed by 

the defense that was granted by the court on September 28, 2023. SR 121-122. Pursuant 
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to the Pre-Trial Order both sides filed Proposed Jury Instructions. The State filed theirs 

on July 21, 2023 with the defense filing theirs on July 24, 2023. SR 28,74 (respectively). 

Pursuant to the Motion for Funds For a Private Investigator Mitch Vilhauer was retained 

and conducted a thorough investigation into the case. SR 128. 

On January 29, 2024, a change of plea hearing was held before the Honorable 

Marshall Lovrien. CP 2;1-22. White, at the change of plea hearing, was sworn in before 

by the court. CP 2-3 ;23-9. The court asked of White, "Do you understand, Mr. White, that 

you are now under oath and if you answer any of my questions falsely, that may then later 

subject you to further prosecution for perjury or for having made a false statement. CP 

3;5-9. White answered in the affirmative. CP 3;10. 

The court then went and canvased White with a serious of questions. CP 3-4; 11-

10. White was asked "Would you state for the record, please, your full name, your age, 

and the extent of your formal education. CP 3; 11-13. White answered accordingly 

providing the information the court requested. CP 3;14-20. The court went on to question 

White if he was under any intoxicating beverage, medicine, or drug. CP 3 ;21-13. White 

answered that no he was not under any intoxicant. CP 3;24. The court then proceeded to 

explain White all his rights. CP 4-6;10-14. White indicated that he understood his rights 

as read out by the court. CP 6;15. Furthermore, that White had no question regarding his 

rights. CP 6;18. 

White was then asked by the court if new what the consequences were if he 

entered a plea of guilty. CP 6; 19-22. White indicated that he understood the ramifications 

if he entered a plea of guilty. CP 6;22. The Court then had the State read out the relevant 

portions of the indictment which was the read out by the State. CP 6-7;23-1. White was 
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provided a copy of the indictment and was questioned ifhe understood the document. CP 

7; 1-7. White informed he understood the document and had no questions regarding the 

document. CP 7;8. Specifically, the court asked if he understood Count lA of the 

indictment which White indicated to the court that he did understand. CP 7;12-14. The 

court then proceeded to infonn White of the maximum penalty for a Class 3 Felony and 

that he could also order restitution, court costs and testing costs. CP 7;15-24. White 

indicated he understood. 7 ;25. 

The court then went on to outline the plea agreement on the record. "Now, the 

plea agreement, as I understand it, is that you are going to enter a plea of guilty to count 

1 A. In exchange for that plea, any other charges will be dismissed and that it's an open 

sentence. Is that your understanding as well?" CP 8A-8. White indicated that was the plea 

agreement and he understood it. CP 8;9-14. Furthermore, the court questioned White "Is 

there anything left out of that plea agreement that you thought would be part of it." White 

infonned the court that nothing was left out. CP 8; 15-17. The court went on to inform 

White that no sentencing was binding upon him and that he could sentence White to 

something different even more severe than what was recommended. CP 8;19-25 White 

indicated he understood. CP 8;19-25. 

The court further questioned White about additional issues, such as if he was 

threatened in any way into taking this plea offer. Which White respond no. CP 9;2-10. 

The court further asked, "if you were to enter a plea to this charge here today, would that 

plea be made voluntarily on your own and of your own free will?" CP 9;12-14. White 

responded "Yes, Sir" indicating that he was acting under his own free will in pleading. CP 
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9;15. In addition, the court queried White as to his to the effectiveness of his counsel 

Robert J. Doody (hereinafter refer "Doody"). Specifically asking the following; 

THE COURT: Have you had enough time to talk to your Mr. Doody about your 

case and about what you should do here today? CP 9; 16-18. 

THE DEFENDANT: Yes; sir. CP 9;19 

THE COURT: Have you been fully satisfied with the advice and representation 

Mr. Doody has given you in this case. CP 9;20-21. 

THE DEFENDANT: Yes, sir. CP 9;19 

The Court went on to find that White," ... you have been regularly held to answer 

to the charge contained in Count lA of the indictment, that you have been and are 

presently represented by competent counsel, that you have been informed by counsel and 

the Court of your constitutional and statutory rights, and that you understand those 

rights." CP 9-10;24-4. The Court found White understands the nature of the accusations, 

the possible penalties. That White was competent to enter the plea and it was not under 

duress. CP10;5-1 l The Court then had White stand and he entered a plea of guilty to 

CountlA of the indictment. CP 10; 13-18. 

The Court next asked to lay the factual foundation basis for the plea. CP 10;20. 

The State did so by stating, "On June 26, 2022, here in Roberts County, Vernon White, 

Junior, had contact with Allison Eastman. And during that contact, Mr. White placed both 

of his hands around Ms. Eastman's throat and began to choke her. Ms. Eastman indicated 

that she was scared for her life and that she had lost consciousness when that -when his 

hands were around her throat. CH 10-11;21-2. When the Court asked counsel for White 
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no disagreement was given as to the factual basis. CH 11 ;3-4. The Court find that a 

factual basis for the plea existed and order a presentence investigation report be done 

with sentencing to be held March 7, 2023. 1 

The sentencing hearing was held on"Marc' 14, 2024 at 1 pm In front of the 

Honorable Marshall Lovrien SH 2. The Court enquired to White and to the State and 

defense counsel if they had all received a copy of the presentence investigation. SH 2;1-

22. White also indicated that he had received a copy of the report. SH 2;12. In addition, 

the Court noted that additional letters of support had been provided by Doody for the 

review of the Court. SH 2;17-22. The Court asked ifthere were any objections to the 

addition of the letters to the report to which Doody and the State stated no. SH 2-3;23-4. 

It was also noted that a letter to the victim from White was provided to the Court by 

Doody and that it would be filed. SH 3;2-8. The court asked if any changed needed to be 

made to the presentence investigation report and Doody noted that a change in the 

sentencing date needed to be amended. SH 3;14-17. The Court asked for comments based 

upon the presentence investigation report with the State going first. SH 4; 12. 

The State begin to argue that the act that White plead guilty to was of a random 

nature. That the victim had no prior knowledge of White. SH 4;13-20. The State 

describes the event that at a party White grabbed the victim by the throat to point she 

could not breath and she could not scream for help. SH 4;21-3. That she was left a bloody 

mess after the encounter with White. SH 5;2-3. The State went on to point out the photos 

that accompanied the police report showing the condition of the victim. SH 5;4-8. The 

1 The sentencing hearing was continued to March 14, 2024 at the request of White. 
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State also makes the comment that this could have been charged out for attempted murder 

based upon the facts of the case. SH 5:9-18. The State argued that because this was a 

random act of violence, that no prior relationship existed with White, the way the assault 

took place and how it was perpetrated and White's criminal history that a sentence of 

fifteen years with three years suspended was appropriate. SH 5-6; 14-17. 

Next, the Court turned to White's defense counsel Doody. Doody stated that they 

were requesting a suspended execution of sentence. SH 6;20-23. That the Court should 

take into consideration several things. SH 6;22-23. First, Doody argued that the Court 

should consider the fact that in over a year White has followed through with all bond 

conditions. SH 6;24-25. That he has shown up for all court appearances and that he has 

done nothing wrong while on bond showing that he can abide by the law. SH 7; 1-7 

Second, Doody argued that White had taken responsibility. SH 7;8-9. Third, that 

White has an exceptional work history as shown by his letters of support and the PSI. It 

was noted that White, " .. .is rapidly moving up in work. And he is doing a very good job 

of that." SH 7;12-14. Another consideration is the court should take into consideration is 

that he is in school. SH7; 15-17. That receiving this education White, " ... will only benefit 

him and the community". SH 7;16-17. White is a home owner and a loving father as 

noted in the PSI. SH 7; 18-21. He wants to become a business owner. SH 7;22. Doody 

went on further to argue that a suspended sentence is appropriate because of all of the 

argued items. SH 8;2-11. 

White then addressed the court. SH 8; 16. White took responsibility for his actions 

and accepted them. SH 8; 17-18. White addressed his alcohol issues with the court, 

" ... with the past year, I haven' t touched a single drop of alcohol. You know, I know it's 
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bad. You know, and it affects me in a negative way." SH 8;18-21. White on to highlight 

his education and his goals for the community. SH 9;7-13. White went on at great length 

about his work, goals and future plans. SH 9-13. 

The court then began Ilnalysis of the presentence Investigation report setting forth 

the standards it was looking at in determining a sentence. SH 13;18-25. The court noted 

that White is 44 years old and received his GED in 2010. SH 14;1-8. The court went on 

to discuss White's work ethic in detail referring to it as "exceptional". 14;8-17. 

The court addressed White's alcohol problem. SH 14; 18-25. The court stated that, 

" ... the presentence investigation report indicates that you have never attended treatment. 

That is perplexing to me, sir, because based on your criminal history, which is 

extensive ... " SH 14;19-23. The court went on to recognize that White had been on bond 

for quite sometime, of special note the court stated, 

"Mr. Doody did an excellent job, as far as Fm concerned, advocating on 
your behalf for all the good things that you've done. You have followed 
bond conditions. You have shown up for court. You have met with Mr. 
Doody as requested." SH 15 ;2-7 

The court then began its analysis of the crime. SH 15;8-12. The court stated, 

"What you did was commit a serious act of violence towards another individual." SH 

15; 10-12. The court further went on to say, " .. .I agree with Mr. Kirchmeier when he 

notes the randomness of this act." SH 15;13-14. As stated by the court, "Mr. Kichmeier's 

exactly correct that it is a miracle, quite frankly, that Ms. Eastman didn't suffer more 

severe injuries" SH 15 ;23-25. In further discussing the action the court stated, "I am very 

troubled by randomness of this act." SH 16;8-9. 
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The court address White's alcohol problem and criminal background next. SH 16. 

The court noted that, "You also told me that you haven't consumed any alcohol in the last 

12 years. But when I look at your criminal history, you have a driving under the influence 

conviction from 2022. It's 2024. Again, sir, you're 44 years old. You have an extensive 

criminal history." 16;10-14. Again, the court highlighted the randomness of the attack. 

SH 17. The court stated," ... as far as I'm concerned, you had a history alcohol-related 

crime and assaultive-type behavior that has now escalated to an aggravated assault, 

completely random and completely unproked and without justification." SH 17;. 

The court, having considered all the factors, sentenced White to 15 years of 

custody with seven years suspended. SH 17;13-18 ln addition, the court ordered a fine of 

$500 court costs of $116.50 and $100 restitution to the vicitme in the amount of $100.00. 

SH 17;13-20. White would also have to provide a sample of his DNA, repay the county 

for court appointed attorney fees and have o contact with the victim. SH 17-18;22-5. 

MOTION STATEMENT 

Several motions were filed by both the State and by White in this case all of 

which were granted. The State filed the following Motions; State's Reciprocal Discovery 

Request. SR 20-21. Motion to Sequester Witnesses. SR 22. Motion: for Notice and 

Discovery from Defense of Rule 404(b) Evidence SR 23. White filed the following 

Motions; Motion for State's Witnesses. SR 19. Motion: For Funds for a Private 

Investigator. SR 27. A Motion to Coniue was also filed in the case by White. SR 121. 
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ARGUMENT 

I. The Court Abused its Discretion in Sentencing Genia to a Term of Fifteen 

Years with Seven Suspended. 

It is well established that "[c]ircuit courts exercise broad discretion in imposing 

sentences . .. State v. Yeager, 2019 S.D. 12, ,r 11,925 N.W.2d at 110. The court abuses its 

discretion when it makes a "fundamental error of judgment, a choice outside the range of 

permissible choices ... " State v. Rice, 2016 S.D. ,r 23,877 N.W.2d at 83. "[A] sentence 

within the statutory maximum [generally] will not [be] disturbed on appeal." State v. 

Bruce, 2011 S.D. 14 ,r 28, 796 N.W.2d at 406. Before imposing a sentence, however, the 

court must become thoroughly acquainted with the character and history of the defendant 

by considering the "general moral character, mentality, habits social environment, 

tendencies, age, aversion or inclination to commit crime, life family, occupation, and 

previous criminal record [,] as well as the rehabilitative prospects of the defendant." 

State. v. Yeager, 2019 S.D. 12, ,r 12,925 N.W.2d at 110. 

In the instant case, the court failed to weigh the over whelming evidence that 

White was capable of being supervised in the community. First, although the court 

acknowledged White had been out on bond without any violations it did not appropriately 

take that matter into its decision making process. White had not violated any provisions 

of bond for over a year showing that he is capable of community supervision. 

White also had an impressive work history and educational background. White is 

pursuing a degree in the culinary arts and desires to start his own business. All of these 
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ventures are to give back to the community. Because the Court did not weigh everything 

accordingly it abused it's discretion in sentencing White. 

CONCLUSION 

Wherefore, the plaintiff requests that his case be remanded to Circuit Court for re­

sentencing. 

Dated this 22nd Day of August, 2024 ls/Robert J. Doody 

Doody Law Office 

PO Box 307 

Sisseton, SD 57262 

robert@doodylavvoffice.com 

CERTIFICATE OF SERVICE 

I, Robert J. Doody, hereby state that I filed the above brief via UJS File & Serve to the 
following individuals: 

Marty Jackley 

Attorney General for South Dakota 

atgservice@state.sd. us 

Dated this 22nd Day of August, 2024 

Dylan Kirchmeier 

Roberts County States Attorney 

dvlankirchmeier(<:l)gmail.com 

ls/Robert J. Doody 
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STATE OF SOUTHDAKOTA ·· 

COUNTY OF ROBERTS 

STATE OF SOUTH DAKOTA, 
Plaintiff, 

Vs. 

VERNON LEE WHITE, JR., 
Defendant. 

) INCIRCUITCOURT 
) ss~ 
) FIFTH JUDICIAL CIRCUIT 

) · 54 CRI 22-000657 
) 
) 
) JUDGMENT OF CONVICTION AND 
) SENTENCE OF THE COURT 
) 
) 

. . 

The Defendant berein,.Vemon Lee White, Jr., having been charged with the commission 
of a public offense,to-wit: Aggravated Assault-Choking. SDCL 22-18-1.1(8) (class 3felony). 
which offense is alleged to have occurred on June 26, 2022, by an Indictmentfiled with the 
Court. on; Th,cember 30,2022, charging ~endant with the. "1onunission "fsaid oft'~!ltl-.••••·•·. 
Defendant was produced before the Honorable Marshall c. Lovrien, Circuit Court Jµdge of1he 
FifthJudicial Circuit,Robe~C0tmty, South Dakota.at.the Courthouse in Sisseton,Roberts 
County, South Dakota on June 12, 2023, at which time Defendant received a copy of the . 

· Indictment. Defendant was duly arraigned on saidlndictmenton June 12, 2023. .. •Toe·•Defendant, 
· Defendant,s attoiney !l9bert Doody, and Roberts County Stattt's A,ttomey Dylan D. Kirchmeier 
appeared personally before .the Court. · ·. · 

The Court advised Defendant of all constitutional arid statutory rights pertaining to the 
.. charge 1hat had .been filed against Defendant, in~luding but not limite4to the right against self­

incrimination, the right to confront~ion of witnesses against Defendant, and the right to. a jury 
trial. The Court further advised Defendant of the maxunum penalty allowed by law. The Court 
found that Defendant understood these rights prior to the en1ry of a plea. Defendant entereda 
plea of not guilty to the l:ndic1ment charging the offense of Aggravated Assault--Choking, 
SDCL 22-18-1.1(8). 

Defendant requested to enter a change of plea. On January 29, 20:24, the Defendant 
Vernon Lee White, Jr., the Defendant's attorney Robert Doody, and Roberts County State;s 
Attorney Dylan D. Kirchmeier appeared before the Honorable Marshall C. Lovrien, Circuit 

. Court.Judge of the Fifth Judicial Circuit. Roberts County, South Dakota Defendant entered a 
plea of guilty tlJ the charge of Aggravated Assault~hoking, SDCL 22-18-1.1(8). Sentencing 
was moved to a later date. · · 

1t is the determination of the Court that the Defendant has been regul~lyheld for said · . 
. . offensi,,, that.the pie~ was. voluntarily, knowingly and intelligently ·entered; that the Defendant 

\Vas represented by competent couusel ;.that.the I>efelldant undenrtood the natureat'l4. . · .•... •··· .. 
consequences of the. plea at the time the plea was entered, and that a factual basis existed for the · plea · ··· ··· · · · ·· ·· ... ·. 
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. . . .. . . .. .. .. 

l'r IS THEREFORE.ORDERED, ADJUDGED AND DECREED That Defenciant Vernon 
Lee White, Jr. is guilty of Aggravated Assault-Choking, SDCL 22-18-1.1(8). 

.. On March 14, 2024, the Defendant V emon Lee White, Jr., the Defendant's attorney .. 
Robert Doody, and Roberts County State's Attorney Dylan D. Kirchmeier appeared before the 
Honorable Marshall C. Lovrien, Circuit Court Judge of the Fifth Judicial Circuit, Roberts 
County, South Dakota, to receive the sentence. The Court asked Defendant ifa:ny legal cause. . 
existed to show why Judgment should not be pronounced. 

There being no cause offered, the Court pronounced the following sentence: 

IT IS HEREBY ORDERED, ADJUOOED AND DECREED That V emon Lee White, Jr. 
pay the fine of $500.00, the statutory court costs of $116.50, that he repay Roberts County for 
the cost of his court-appointed attorney's fees, and that he be incarcerated in the South Dakota 
State P~itenti~fora period of fifteen (15) years. 

ITIS FURTHER ORDERED, ADJUDGED AND DECREED that seven (7) years of the.· 
penitentiary sentence be suspenped on conditions that Defendant: 

t Provide a ONA sample to law enforcement as required by law. if the same 
has not already be~ done. ··••··•·· . .. . . ··•··•··· .. ·. ·.•••·· 

2. Pay the costs, assessments, and testing co.sts that were imposed her~in while 
he is under the supetvision of the• South Dakota Department of Corrections. 

· 3'. Repay RqbertsCounty for the cost of his court-appointed att()J'tley's fees. 
while he is u11der supervision of the South Dak.o~ Department of 
Corrections. 

4. · Abide by and follow all rules and regulations of the South Dakota· 
Department of Corrections while incarcerated, or under its supervision on 
parole or suspended sentence. 

5. Make restitution to Allison Eastman in the amowrt of$100.00. 
6. Have no contact with Allison Eastman while Wlder the supervision of the 

South Dakota Department of Corrections. 

The Court recommends that the Department of Corrections afford Defendant 
opportunities for chemical dependency evaluations; treatment and aftercare during the 
time Defendant is under the supervision of the Department of Corrections. 

IT IS FURTHER ORDERED that the Defendant be granted credit forthethree (3) days 
served in the county jail in this matter through March 14, 2024, as well as credit for time spe11t 
awaiting transport to the penitentiary. · 

IT IS FURTHER QRDEREOtlW, the charge.<>fA.ggravatedAssault (count U~ .. SOCL22-
·1s.;1.1, in the case be dismissed pursuant to an agreement between 1he Def endanf and the State. 
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IT JS. FURTHER ORDERED, ADJUDGED AND DECREED that l)efendant staml 
committed to the custody of the Roberts. County Sheriff pending tr~portation to the 
Penitentiary and execution of the Judgment and sentence. 

BY TIIE COURT: 

3118'202412:59:21 PM 

3 
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THE DEFENDANT: Yes, s.lr, 

MR, KIRCHMEIER: :tour Honor, Mr. While does have Mr. Oocdy 

appolnted on another matter. 'the State would sti_pulate to 

the appoin.t.."Tlent in this- case as well. 

THE COUHT: All right. So, Mr. Whl te, what I'm going to 
do is waive your appJ ication, that way you don't have. to 

fill out anotber piP-ce cf paperwcrk. 

THE DF:FENf)AN'l': lHl right. 

THE COURT: And 1 'ro going· to appo1nt Mr. Doody to help you 

cut "in thi.s case. A:i you heard me· say multiple ti.mes this 

morning, vei:y itnportafft. tha..L you stay in contact with him. 

So if you ne:ect hi .s ca rd, please t ake it. And tl1en ma k€ 

sure l<.} keep your appointments wll:h h.Lm so he can !1el p you 

out., 

As far a~ your next court date goe.!::i, tha1: 1 s going Lo 

.be. aboi.'t 4~ days down the line, and i t's golng Lo be 

Jan.uil.Ty 3rd at 2: 00 ln the afternoon fur a prel.i.mi nary 

head ng. Do yo.u nave any questions, Mr. White? 

THE DEFENDANT: N"o, sir.. 

THE COURT: ~11 right . Have a good .rest of your day. 

THE DEFENDANT: Thank you. Y'()U t<>O. 

{WHERFUPON, the for ego ing proceedings concl ucted.) 
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1 7HE COURT: All right, ladies and gentlemen, 

2 what I'm going to do now is go over all your 

3 constitutional and statutory rights, t.he pleas that 

4 are available to you and the cqnsequences of a guilty 

5 plea. I'm going t.o talk about some other things with 

6 you, as wel 1. Now while I intend. to give this advisory 

·7 to al.l of- you as a group, I will be calling your cases 

8 individually. SO if there's something that you do not 

9 hear or understand please tell me about it when I call 

10 your case individually. You.t rights are a_s :follows. 

ll You havet.he right to a speedy, public trial by an 

12 impartial jury here ln Roberts Cowity. You have the 

13 right to defend this case both in person and with the 

14 assistance cf an attorney. That right to be 

lS represented by an attorney applies at every stage of 

16 the proceedings against you. At1d lf you cannot afford 

17 an attorney one will be appointed to represent you. At 

18 your trial if you want a tri-al you have the right to 

1_9 meet all the witnesses against you face to face right 

20 here in this courtroom. You have the right to hear ~11 

21 of the testimony of those- wit.nesses, and you have the 

22 right to cross~examine those wit!)esses. You have the 

23 right t:o call witnesses on your own behalf. And you 

24 have the right: to have subpoenas issued by the court 

25 at public expense to compel the attendance in court of 



1 your own witnesses. You also have the right to remain 

2 silent. That me.ans do you not have to give any 

3 statement to the pclice or the sheriff or any other 

4 law enforcement officer. But I would remind you that 

5 anything do you say voluntarily here ·today or al a 

6 later time could be used against you •in connection 

7 wlth this or some other proceeding. You also have the 

8 right not to te.stify against yourself. In other words, 

9 you can test tty or not as you see ·f_it, and you cannot 

3 

10 r>e forced to te~tify against yourself. You also do not 

11 have to prove yourseli innocent. You have the right to 

12 require that: the State prove any charge against you 

13 bey~nd a reasonable doubt. Whi~h means, of course, 

l4 that each oft-he 12 jurors would have to be convinced 

15 beyond a reasonable doubt; of your guilt before t hey 

16 could £ind you guilty as to any c.harge against you. 

17 You also have a .right ·to have a re.asonable bond 15et 

18 and once it is posted be at liberty on that bond while 

19 your cas.e ls pending. NO"\-J if you' re charged with a 

20 felony that has not yet. been indicted you also have 

21 the right to a preliminary hearing lf you have not had 

22 one ·yet. Tc ariy charges there are five possible pleas 

13 that you can enter: Not guilty, not gullty and not 

24 guilty by reason of lnoanity, guilty, guil ty but 

25 mentally ill, or only with special permission of t he 



4 

1 Court, no contest. If you plead not guilty you will 

2 keep that presumption of innocence. By entering a plea 

3 of not guilty the burden to prove all the essential 

4 elements of the charge or charges ag,;linst you beyond a 

5 reasonable doubt will remain with the State. On the 

6 other hand, if you enter a plea of guilty or no 

7 contest you would be admitting th~ offense and by 

8 doing that you would thereby waive or give up the 

9 right t:o trial, -the right t:O confront and 

10 cross-examine witnesses and the right not t:b b~ 

11 compelled to lncrimnate yourself. And if you plead 

12 guilty or no. contest I may ask you questions about the 

13 of£ense to which you have plead guilty or no contest 

14 to. And if you were to falsely answer those questions 

15 under oath on the ·record and in ·the presence of your 

16 attorney those answers coul-d later be used against you 

17 in ·a further prosecution for perjury. By entering a 

18 plea of guilty or no co:itest, all that would then 

19 remain would be for the Court to impose sentence upon 

20 you. Finally, some of you may be here today on a 

21 petition to modify o_r revoke your probation. If that's 

22 the case you have many of the same rights that I just 

23 taiked about inc1 uding t.he tight to know wr_._at the 

24 State s.ays you h~ve done wrong, of the right to a 

25 speedy hearing before the Court, t.he right to counsel, 
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1 th€! .t'lght to subpoena witnesses, the right to 

2 crcss-exam.L"le witnesses, and the right not to testify. 

3 There are some di•fferences, however, including the 

4 burden of proo-f. In a petition to modify or revoke 

5 your probation the State does not have to prove that 

6 you violated the terms of your probation beyond a 

7 reasonable doubt, but only to my reasonable 

8 satisfaction which is a much lower hurdle the State to 

9 clear. In addition, il ycu want a hearing that hearing 

10 would be to the Court and not to a jury. 

11 {A number of other cases were heard before 

12 continuing with the fol lowing.) 

13 THE COURT~ Vernon White. This is a hearing in 

14 the case of the State cf South Dakota v. Vernon White, 

15. file 22-657, The defendant is personally present in 

16 court this afternoon along with his attorney Roberr: 

17 Doody, And the State is represented by Roberts County 

18 State's Attorney Dylan Kirchmeier. This is the time 

19 and place that's been set for arraignment ln this 

20 matter, Mr, Doody, what's the plan for today? 

21 MR. DOODY: My client intends to plead not 

2 2 guilty and ~quest a jury tr-ial. 

2 3 IHE COURT: So Mr. Wh±te, you are charged by 

24 way of indictment with Aggravated Assault, do you have 

25 a copy of that indictment in front of you? 



1 

2 

MR. WHITE: Yes, sir. 

THE COUR1': ~·or purposes of today's hearing, 

3 dld you want that document ~ead out loud to you? 

4 

5 

MR. WHITE: No, sir. 

THE COURT: And were vou here in c.ourt when I ~. . . . 

6 went over everybody's constitutional and statutory 

7 rights with them? 

8 .MR. WHITE: Yes, sir . 

6 

9 THE COURT: And did you understand those rlghts 

10 and how those rights may apply to you? 

ll MR. WHITE: Ye_s, Sir. 

12 THE COURT: So as to Count I what plea did you 

13 wi.sh to enter? 

14 MR. WHITE: Not guilty. 

15 THE COURT: And as to count IA, what plea did 

16 you wish to enter? 

17 MR. WHITE: Not guilty. 

18 THE COURT; The not guilty pleas are received. 

19 In terms of type of trial that you want to have, sir, 

20 do you have want a trial to the Court or a jury trial? 

21 MR. WHITE: Jury. 

22 THE COURT: So it will be placed on the jury 

23 trial calendar. Other matters we need to address 

24 today, Mr. Kirchmeier? 

MR. KIRCHMEIER: The Court's sLandard 
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i modif icaLLon of bond conditions? 

2 THE COURT: Anything else besides that, Mr. 

3 Kirchmeier? 

MR. KIRCHMEIER: No, Your Eonor. 4 

5 THE COURT: Mr. Doody, anything else we ne-~d to 

6 address on the record today? 

7 MR. DOODY: No, Your Honor. 

8 THE COURT: So Mr. White, you'll be allowed to 

9 remain out on bond on the same terms and conditions as 

10 previously ordered. Your bond will be modified, 

11 however, to include the requirement thaL you stay in 

12 contact with Mr. Doody no less than every two weeks. 

13 Mr. Doody may want to talk to you more frequently than 

14 that and if he does you need to return those calls or 

15 make contact with his office. At a minimum you will 

16 need to contact Mr. Doody's office at least every two 

17 weeks. If you don't do that or if you fail to do that 

lS you put Mr. Doody in a very uncomfortable and awkward 

19 position of having to came to me tell me he's had no 

20 contact with you. If that. happens it•s a very high 

21- l.ikelihoad that there will be a berich wa_trant for your 

22 arrest. Do you have any problem wit.h keeping in 

23 contact with Mr. Doody between now and the beginning 

24 of your case? 

25 MR. WHITE: No, sir. 
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1 THE COURT: We' re in :cecess in this matter. 

2 (End of proceedings.) 

3 STATE OF SOUTH DAKOTA 
SS CERTIFICATE 

4 COUNTY OF ROBERTS 

5 I, Calleen Thorn Misterek, RPR, do hereby 

6 certify that I acted as such reporter for this hearing 

7 and that the preceding 7 pages constitute a full, true 

8 and correct transcript of all of the proceedings held 

9 thereon. 

l O Dated at Sisseton, South Oakot.·a, this 26th day 

11 of June, 2024. 

12 
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1 have a private investigator investigate this matter. 

2 You understand, ·Sir, that if I were to grant that 

3 request the time would be tolled against you for 

4 purposes o.f the 180-day calculation? 

MR. WHITE: Yes. 

THE COURT: And are you j.oining in the request 

7 for a continuance? 

a· 

9 

MR. WHITE: Yes. 

THE COURT: So that motion for a continuance 

10 would be granted. ·What I'm going to 90, si_r, is I 'rn 

ll going to set your trial date then ror our October 

12 stack date which is October 26th. I will enter an 

.13 amended scheduling order today t.hat sets forth various 

14 dates and deadlines regarding pre-trial motions. 

15 Anything else we need to address -with respect to the 

16 motion foi cont-inuance~ Mt. Doody? 

17 MR. DOODY: Not for the motion for continuance 

18 but motion for private investigator. 

19 THE COURT: Before we get to that, Mr. Doody, 

2 0 Mr. Kirchmeier, anything else cm the motion for 

21 cqntin~ance? 

MR. KIRCHMEIER,: Just l think we ~an ca..,cel 

2 3 the pre~tr.iaI c..onference that was originally 

24 scheduled, I believe, for 9:00 A.M. this coming 

25 Thursday since the contir.udnce has been granted. 
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(WH1'"'."REUPON, th€) fallowing prOceedlng_s we_re duly had: 1 

THE COURT: ML. Whit~. All righL. Thls is a case in t.he 

Stat~ oi South Dakota ve_rsus- Vernor. Wh.ite, crimirr3l file 

22-657, T.he defendant. 1s personally present ln courc ·thi~ 

aft"ernoc.n along with hl s attorney Ro~;-t Docdy. And lhe: 

State is repre!:ented by Roberts- County State's 1\-ct.orney 

Dylan Ki rchmeier. This is the timf.! and place that's been 

set fer a pretrial conference in thi~ mattec. 

..Mr. Doody, what do we need lo ta 1 k about, to-jay? 

MR. DOODY: Judqe, Lh.i s would he --~ change of p..lea. We 

have Ct-~a to an ag.re~ment, wh~re my cl i enL wouJ d plead 

guil Ly to Count ll\ of th~ information aggravated assault. 

The senl.illlc.ir1g would be open and we'd be req~esting d PSI, 

T!i!:: COURT: And, Mr. Doody, I want t.o make sure t _hat I'm 

on i:Jie same page as you . You saJ.d lA of Lhc information. 

Pid ycu mean t-.he indictment. 7 

MR. DOODY: Yes. I meant Lhe ind ictmenL My ape.logy, 

'rHr.: COURT: 1\nd ~ s thal dlso the Sldt~ • s i.mderstandi ng? 

MR. KIRCHMJ:: I ER: Yep .• 

1':-E COUH'!': Anc'1, Mr . Wh'ite, ls that. a lso your 

unqer~Landlng7 

THE DEEENDA.NT: Yes, sir, 

THE COUR"T: Now, Mr, White, in lhe course of thi.s hearing, 

I'm gcing tc have some questions for you, and I want you 

to answe·r t:hose und0r oa.Lh. So- 1 wan t. you to !:it.and up, 
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pLea~~, .::a1se your right hand, dild be swc,rr.. 

VERNON LEE WH l 'l'F., JR, 

was -::;:a I led as a wi tnt:><::S and, t)eing first: did y 

sworn, •nas examined and testified as fo-ilows: 

'l'HB COURT: You may be seated, ~.Lr. Do you understand, 

Mr. Whi 1:e, that. you tilt= now under oac'h and lf you a.11swc.r 

any of my que!illons falsely, that m<l.y then later subtect 

you to a further prosec~tion for perjury or for. having 

made a false s:::at.~rnenL'? 

TH~; DEFENDANT : Ye t1, s 1.r • 

3 

'Ifil'. COURT: Wcn.t1c:i you state lor the record, please, your 

f1.11l name, ynur· ·age_, ar1d Lhe extenl of your formal 

ect:..i.ca t..ion. 

THE DEn:NDANT: Vern{rn White, ,7un1or, age 43, and my 

education fs r .got my GED. And T'm go_i-ng to school right 

now for ¢u l iqa.ry arts Lo bec&TT",e a chef and caterer: an.d 

personal c:hef. Those are my rn3i or -- my ma-j or i.~ 

hospital Lty and restciurant ope.rations .'.:ind manag~.ia.ent:. And 

my minors are catcri...rig and personal clir~f tha-r: I• m gel ng t.o 

right now. I'm going to cla$se~. 

'fHF: COURT: And as you sit hf:re tad.Ry, Mr. Whit~, are you 

u~r event.he sllght:est .i.nLluenc:-e of any intoxicating 

hever:age, medir1n~, or: drug of any kind? 

'l'IIE DEFENDANT; No, s..u. 

THE COURT: Do you u.."'lder.stand fully what I s going on here 
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today? 

THE DEFBNDANT: Yes, si~. 

THE COUR'l': Mr. IJbody, have yo1.1 explained LO your client 

his statutory and con~titutional rlghi:s as iL relates to 

this w..aLt:er'? 

MR. DOODY: Yes, Your Hono.t. 

4 

TH~ COURT: And ar.e you satisfied th.at he understands ;..1.11 

those dgnt.s7 

MR. DOODY: Yes, Your ilonor. 

1'HE CO'DR'!: Mr. White, even though your lawye~ has told 

_you about. your riqhls, I am al.sc gol.t)g to l.el.l_ you about 

. , 'hr your r:1.g ..... ,s. You ha .. ;e Lhe r-lghL to. a speedy, public uial 

by nn lrnparti...a.l Ju1:y here in Roberts County. 

'fo'.l a I su have t.!ie ri ghL to defend this case, both -i n 

_pers on a-nd wllb th"E: as=listanc::e of an attorney. That r.ight 

tv b.e repr~.sented by an att;o rney apµlles a't every stage oJ 

Lhe proceedings c1.gai.nst you. And 1.f ycu can!'lot: afford an 

attu.rney, one wil1 be a.Ppoi.nted to .r.epresent you. 

At. yo!..lr td al, if you waht a L.rial, y•.)U. have Lhe 

right LO meet all of tl;e w:!. tr.esses aga insr yo:J ! ace to 

face ri.ghL here in Lhe courtroom. You have che r i 1,1ht to. 

hear all c-f t.he test.imony of those wh.nesses and you hr1ve 

the r:.Lght ·to c::o.ss-examl!'lr: those witnesses. .You also have 

the right t6 call witnRsses- pn your own b~halL. And ~ou 

have the righL ro have subpoE:rnas i ssued by the Court c1 L 
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pub.l ic expens e to ~ompel th~ ai::tendance in court. of your 

own wi l nesses. 

You ,;1Lso hav~ the tight. tu remain sileilt. That: me!3ns 

you. d.:i not hav.; to give any s::atement to the pol.lee or t~e 

she.riff or any other law enforcemenL officer. But 1 w..ll1 

remi nd you t h-at ar.ythinq you do_ say volunta.ti.ly today or 

at. a lar-er ti.me cou.14 be L.Lsed against you 1n connection 

WJth lhis or scme olher proceeding. 

Yo.u also have the right not. to Lcs"ti fy against. 

yourself. l n other wcrd:i, .you ean t estify or n.ot as you 

sec fit ano you cannot b~ for·ced to Lt'.:stify agai nst 

yourself. Yt,u also do not have to prove . yourse.l f 

i..nnocen-r, '.(ou h.:.3Ve u1e dght to c-equire t.hal the Stati3 

prove any cha:cqe agai.nst. you beyond a reilsonabiA doubt, 

which me_ans, o'f course, Lh_at eac:.''l of the 12 jun>rs wou I c1 

have to b~ convinced .b~ycnd a .cea:son·able doi...bt o-f your 

gui l L _pc.fore ttrey could. find you. gui 1 ty as to ,my charge 
. . 

againsl you. 

You also have the rigr1t to have a reasonable bond seT. 

anci, once "it l_s posted, to be at. liberty on that bond 

wh.LL~ ycur ca~e 18 p~nding. 

T o any charges there are ,Live pc;i!:!ilble pleas you t:an 

erHer: Nol guilty; not gui l ;_y and not. g.l.ill.ty by reason of 

insanity; qull.t.y: gu.i..lty b u t merital ly ill; OT only with 

Epecial permlssion of ~he Court, no cont~st. 
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Ry plead1ng not qu.llty, you keep Lhat £::re.s.umption of 

Lri.nocence. By pleadinq not guil ty, t.he burden Lo prove 

all the e!:JS~nt-ia.J. "lewents of Lhe charge or r:harges 

agains t you beyond a reasonable doubt wiJI remain with the 

ori Lhe ot"Jier hand, i.f you ent er a p l ea cf guilty, you 

would be admitting the offense, And, in riol..ng thal, you 

wt:P.J.ld t h ~.r:cby walvc or glve 11p the- right to -.:.ria 1, the 

right L:o con front, cross-examine wiLnesses, and Lh~ ri ghL 

..not to lncri minate yow:se1-f. BY enLering d plea of gu i I lY 

or no conlest, all that would then remain would be for the 

Court ~o impose sentence upon you. 

Mr . Whit~, ctld you 1.md.~.rstanc1 Lhose r.:±.qhts as I went. 

through them with you? 

rHE DE:FE.NDAN'P: Ye=S, s1 r. 

T.-:1£ COURT: Do you tiave any ques ti~ns ori Lhcse righls or 

how th<lse !'._ights may apply t o you ? 

~ DEITN~ANT: No, slr. 

TH!:.: COURT: And do you understand that if you enter a pl ea 

of qui. l ty he.re today that: you wc1,1_ld thereby waive or _gi·.re 

1.1p eacb of th9se r-i gh LE wh.i ch I prevt ousJ y told you ab.out ·? 

THE DEFEND.AN'!': Yes, sir.. 

THF. COU.Q..T: Now, yc,u -a.re d1arged by way of irtd i c:tment. 

And so a t t hi s Ll me I'd call upon Lhe st.at~ Lo read the 

relov~nt por.1..ic.ms of. ~he i.ndlctme!"lr. . 
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(1ndic~ment .read by S~ate' !:; Attorney Dyl an Klrchmeier. l 

THE: CO~KT : Mr, Wh.i Le, ycu have a tight to a copy of the 

indictment that's been filed .against you. Dld you r·eceive 

a copy oJ that? 

1'HE DEFENnANT: Yes, sir. 

TI!E COURT: Did yo u "the .read ·th~t docwnem: carefu1 ly c>.nd 

.under-~Land it. fully? 

THE DEFENDANT! Yes, qj r, 

';'HE COURT: ls your name spel-ied carrecLly in that 

docureent ? 

'l'H-E DEFEND.4.NT: Yes, sl.r. 

THE COUR'f: De you understc;1nd what Counl 1A of the 

lndictment d1a.rges you wl ch having done? 

!'HE DEFENDANT: Yes. 

THE C0lJtf1': I am going to !.ell you now a,bcut the maximum 

penal.Lles .fOr that offense. Th:aL's a Class 3 Felony, so 

l t. t;a:rtl~s up to l::, years' jmprisonme!'1t in the state 

pen.i.te~t1ary, a fin.e of $·30, 00.0, er a cmr.blna.tion of Lhe 

Lwo, llo ynu understand thal? 

THE I)~; F~NDANT: ~.e 5, s·i r- • 

'I'llE COURT: ln addi Llon ~c the maximum pena .L ties Lhat T 

just Lold you Qbout, you may aLsc be req111red l~ pay 

rest.l Lutlon, i ticl udlng court ,.,,>sls and test 1 ng c:osts. Do 

you understand lhat? 

TllE DEFENDANT: Yes, sir. 
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TEE COJR'f: Do you have ar:y questions about Lhe charges 

pending againt:L you or Lhc maxjmurti penalties.? 

THE DEh'8NDANT: No, sir. 

THE c;ou~T: Npw, the plea .'=¼greemenr., as 1 unc.iers~nd lL, 

is that you :are gcing t:c enter <.1 plea oi guilty lo 

Count l.A. In exchange fo.c t:hat plea, ~ny 01:her charges 

would be dismissed an.d that ll 's an open sentence. Ts-

th4t ycur undcrstandi.ug a~ well? 

THE DE£ENDANT: Ye~, slr. 

THE COURT: .Did you qo over Lhat pleci agreemenl with 

Mr. Doody b~fore court? 

1'HE DEFENDANT: Yea. 

THF. COURT: Did you unders t and it? 

THE DE.FE'..NDAN'r : Yes, sir. 

THE COURT: ls the r e anything that w~s le.fl cut of Lhat 

pl.ea ag·reemer1L Lhai: you LhDught would be part; ot i:: '? 

TI:iE OEF.E.NDAN'r: No, sir. 

THE COI.JIIT: l'Jow, do you under.sLan'd thaL any 

8 

recommendallons at your sentencing made to me ny your 

aLLcrney or by t!:1c st.3te' 8 atlorney or by anyone else for 

that muLtcr are not ci~ding e n me? 

THE.: DSFE~.NT: Yes, sir. 

THF COUl{T: Do you underst~md that I t::ou.ld sentence yo\,l to 

sometni ng d..Ll...(iarent ev.en ntore sev~re thar. anythi.nq being 

recommend~d to me? 
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Tl-TE DEFENDANT: Yes, s.l..r. 

THE COURT: Has rJnyone t-hrr.atened you or- a!lyone e.l.se. in 

any way to get you Lo p·lead guilty LC> Co.unt lA vf t.he 

ind i ct..meiit? 

THE DF.F'ENDl\NT: No, sir. 

THE COURT: Othe.r than th~ ple~ agreement, has anyone 

p.ccmised you anytt1ing to ge_t you to plead guilly ~oday? 

THE LiE FENDAN'l' : No, s i r . 

·mE CO0R'J': ..Has anyone promised you what t'iem:.er.c~ ybu 

woulct .receive if you plead gullty? 

THr.: DEf'l:'...NDANT: No, siz:. 

THE COURT: r f you were lo enter a plea to Lhis d1arge 

here toduy, wo1J l d Lhat plP.a be made voluntarily on _you.r 

pan: and of your own free wlll? 

THE COURT: Have you had _enough t ilr,e to ta 1 k wllh 

Mr. DoDdy abou-:: yo11..r c-ase and about what. you shou I c..i do 

9 

TH£ COURT: Have. you been fu.Uy s;:1t1~fied w.i.th the advice 

and r~pres-~nt.at'ion Mr. Doody h~s giver. you b this cas.e? 

THI<: Dr.E'E:L'IDANT: Yes, sir. 

1'HE COfJRT: Vermm f ,f!e White, ,Tunl or, it i.!:i Lh~ finding of 

th-is Court that you have been r.egularly held "tc answer co 

the chargP- co:1tained in Count 11\ of the indictment, th-at 
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you havf} .been and are presently represented by compele.nt 

counsel, that yo~ have beeri informed by coun.sel and the 

Court of _your ~:onstitut.1.onal and ~tatutory rights, and 

Lhat you 1u1derstand those rights. 

1 tind also t..hat the defendanl under.stands the nature 

ancl cause of t.he accusations .igai'nst _him, as weU as the 

poss.ibi~ pen<1l ties, and t.hat he is cornpet:ent to enb::.r a 

p:ea to t...hl..S charge ln this court. 1 find thrt the 

defendant is not a c ting undex ctures:S, bu-:: ls ac~ i ng under 

his own free will. Arid the Court ther-efore is ready Lo 

receive Lhn d~fendant's plea. 

Wou;d you stan~, sir: 

Vernon Lee WhJt.e, Junior, lo the charge cnnLainect in 

count: lA ol t ·he indictment, namel y thc1l on or .about 

,Tune 26, 207 2 , here in Rcl>!Uts County, South Dakota, you, 

Vernon !,ee Wh.i tE, J unior, d.ici eommi t: -i:he publ..ic of tense of 

aggr~vaLC:..-d assau I t , wha.t p _Lea d i d you wls.h to 1::---:r1Loi? 

THE o~:n:NDANT: Gui 1 t:y. 

TH!::: COURT: YO\J m~y be seated, sir, 

Can the. ~ Late p-rov idt'l a factual ba-sis? 

MR~ KIHCHMETER-: Y-es, Your H:onor.. On June 26, 20.22 , here 

in Rober ~s County, Vernon Whi:t.e, .Jun.i-or, had c.or.t3~t wlth 

Al lisor. ~:a stni.an. And during t.bat con 1,; act., Mr. White 

pJ aced both of h i.:; hands aro,Jnd Ms. East.man's throat and 

bP.gan to choke her. Ms. Eastman indic:nted that. she was 
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sc:ared fox her 1 i fe and t"hat she had lost co::sclousness 

when Lhal -- when his hands were around h?.c throat. 

11 

THE t:QURT: Mr. Doody, any di.sagreemenL with t.hat factuai 

basis? 

MR. DOODY: No, Your Honor.. 

TH~: COCJRT: I find tha~ ·there's il factual basis for Lhe 

·plea and t.he plea wil i be c;1ccept~d. Ii t.here are any 

pending mo Unna, those ara al 1 now denied as moot. 'l't1e 

Court is qoing to order the prepara--rion of a presentenc_e 

investiqation r~port. 

March 1 th, Billy, is thaL enough time? 

MR. KIRCHMF:rER: I don't th.i nk they really have many 

pe.nul.ng ciqht now. 

THE COtmT: l 'm sorry? 

M~. KIRCfu\1.EI-ER: l rton' t think there are- many pending PSTs 

wi-rh Court: Se_rvlces, riqht uow, s·o --

THE COURT: T guess, Mr. Ki rc.:tuneler, the reason 1 

suggest.ed that dar_e is we• .re a 1 most_ into rebruary ~nd l 

w~nt I,(,) make sure thal eve.::ybody hr.ts enough ti me. LC) get 

the .information tn :r.e t..h.at they feel is necessa.:-y. so I 

will se-L it for March 7~h at] p.m • 

.I£ cour.i: Servi~es gets tha prcsentence investigation 

repo.rt done sooner thau that. and you lulls w.ant to move up 

r.r.e sentencing, we c an do thc1L, Bur at least::. it's on L~e 

r.aJHndar. 
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Oth~r rnaLLers- we need t_o talk about today, 

Mr. Kirchmeier'? 

MR. KlRCHMF.TER: No, Your Hon0.::. 

THE COURT: Mr. Doody? 

MR. DOODY: No, Your Honor. 

12 

THE COURT: Mr. White, you are going to remain out on bond 

p0nding yo11.r sen.tenc:inq. Make sure you continue Lo follow 

all the n.1le!i Lhat 1;:he Cm.trt previo1Jsly ordered a.<; :u 

condition ol your bond. And you w1ll need ~o be back in 

this court.room en Ma.rch 7th at l p.m. A1 ! righl7 

'l'HF. DEFENDANT: Yes, sir. 

1'HE COURT: All righL. We're in .recess in 1:his matter. 

(WHERf:IJPON, Lhe foreqoi ng praceedincg; were concluded.) 
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(WHEREUPON, the following proceedi:::ig.s were duly had:: 

T~E CC>URT: Al.l r-1.•Jht. 1/Je a::-e on the .record. Out first 

::ile -:his afternoor. .is crim.1.nal file .22-657. The St.ate cf 

South Dakota versus Vernon ~1ni-;e. M~. Whit~ is person~y 

pre:sen"t i_~ court this afte:r:!1oon along with his a!:torney 

Rober.t Coody. And the St~-ce is represented by Robe.:::Ls 

Cour.ty St~tes A-t~orney Dylan Kirchmeier. Ihis is the timi! 

and place t.hat' s beer. set. for a s~n:tenci:-ig in thL:; matter. 

Mr. White, have ye~ receiv~d ar.d r~ad a copy of ~~e 

p:resentence- investigat.:.on repor-: tha~ 's been prepared -:.n 

this ;T,atter. 

THE: DELENDAN!: Yes, sir. 

THE COUR'1': :s tha.t t:rue for caun_sel for. :both s.ldes? 

t-3. KTRCHMEIER: Yes. 

MR. DOODY: Yes, Your Hc::ior. 

THE COUR'I: I, too, nave received artd read that docume:>.nt. 

alcr:g with the sup:i;:::ort letle~·s th-at we.i:-e na1: ..L!l.cluded with 

t...."'l.e. p.re::e.n.tence i nvestigaticr1 repcrt that M!:. Doody 

emai :..ed to Mr. Kirchmeier as well as t!"!e Ccurt. Ar:d, 

counsel, just s·o you kr.:::>•..J, it's going '!:c be my ir.tent_ion 

t:o have those letters ~ n, .. lu.d€!d as part of t-he pres~nterrce 

inves~ig.at.iC.'"l r eporc tor f~l1nq in Lh.is .matter. 

:.lo you have ar.y c-bJ ection. to tha L, M:. Ki n::hmeie.t'? 

MR. KIRCHMEIER: Ne, Your- Honer. 

'i'HE COURT: Mr. Dcody'? 
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MR. [}:;)ODY: No, Your: Honor. 

THE COIJRT: And Mr. Doody ,also provided the Court prior. to 

the bearing with a let.LEH' written by Mr. Wt1ite to 

Ms. Eastman in this matter. 

Mr . . Kirchmeier, have you had an cppo~i Ly Lo look 

at that.? 

MR. K1.RC.H.."1EIER: 1 have. 

T:-l.1: COURT: And that will also be fj led. 

ln terms of correc;Ll.ons that need to he made i:o the 

present1;nce i nve.stig.ation .repo~t, Mr. l<lrchmeier, any [!om 

t:he stat.~? 

MR. KTRCHMEIER: No. 

THE COlJR'l': Mr. Doody? 

MR. DOODY: Just. that the senr.enc1ng d::ite needs Lo be 

changed because we (inaudible) tt, March 14 of 202..4. 

THE COURT: Thal is r.ot-ed, Mr, lJoody. Does ei.t.hef side 

have anything by way oi ~vtdence'? 

MR. KIRCHMgrtR: No. 

MR. llOOOY: No, Youz Honor-. 

THE COURT: Comments, Mr. Kirci.i.'1le i er? 

MR. KIRCHMEIER: Your: Honor:, beit~re. I g_et int◊ t haL, ~an I 

:l us L take a m.inut:e to make a phone: call tc t.h~ 1 ~ I 1 to 

m~dc.e sure that scmebody' s comir.q? 

THE COURT: Certalnly. 

Mr. Xir.chmeier, d..i.d you wan l to proceed or did you 
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want to wa.:.. t 7 

MR. KIRCHMEIER: Can we jllS t give it a ccup.l e o.f minu.tes? 

She's or.. her way. 

TfiE COURT: You be-r. 

A~:. tight. We are ba·c1( on th~ rer:ard in .f·i..l_e 22-657. 

?he Court. had asked counsel i.f either ~; de had anyt:h.ing by 

way of ev .'..der~ce. Mr. K'. .. rch.me1er, does the st:ate haYe any 

evidence _:_ t wishes to _present:? 

MR. KIRCHMEIER: No, Yo~ Hor.::11:. 

THE COURT: ~. D<,ody'? 

~~~. DOO~Y: No, You~ Hvnor. 

TF.E! COURT: Cornnen"Cs, Mr. K1.rch.meier? 

MR. KI~C~r•H!l£R: ·rhar.k you, Your Hnnor. You know, Ju<ige., 

it's qul=.e tel.l.::.r.g at the beginn:ng of the p=escntence 

inve.stiga::ion w:::.1;t-. the -.;ict.i.m 1 s comraen-cs regarding tbe 

offgnse. The State would l ikB to po:.n::: 0:..11: M:;. Eas~an I s 

statemer.t: that wh:ie sh€ was aware of Mr. White, she ha<l 

no prior ca.r.tacL o.:- friendship or, frankly, any type of 

rel~~ionshl.p with h~rn. ':'o the ~.-:ate, ~l sc.r1;a.1:s a 

~andorn act of violence. 

She goe,s utl 1:C) ;ray s:he was at a paity. Mr. White was 

also th~ri=i. They went out.side. And Y~. Wr..ite g.rabl.'€d and 

squeezed her neck with such force that she was unable to 

breai:he, n0t. was she able to scream fo:r help. $he says 

ste we ke up next -- we •.:c.r~·ohorate that with the 
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intor.mati..on that. she gave law enforcement in the pollce· 

report. She. losl consciousness, woke up af Le.r being 

ctwked by Mr. White a, frankly, bloody mess. 

Th~ Court c;a!1 see the pictures ot Ms. EasLman t hat 

were taken by law enforcement. In the police r.epor L she's 

got bloody elbows, a bloody foreh€ad. You can see th~ 

markings on het neck from where Mr. White's har.ds wer~ 

around hP.t neck and squeezing her. 

You klww, ln h:ind::;iqht, Judge, the State has been 

.reviewing the pol ice report: in this matter and the 

other -- aJ l ev, den ca ln thls matter leading 11p to toctay' s 

he<-1.rlng. And, quite frank1 y, loo State p.?:ob3flly should 

have cha.ryed Lhl.9 out as ;;ttempted mu.rde.r. 

Squee7ing someone's neck to the point th-dl Llrny can't 

breathe, they can't s:::ream, Lhat they !;>lack -out, 1 f 

Mr. White would have held onto that grip for )usL a few 

more seconds, it's, qul~e frankly Ms. r.astman, may not be 

b.rea t.hi.n~ today. 

Sot.he fact that: Mr . While ls standing convict~d ol 

aggravated assault rather Lha!l attempted murder: or murder 

is a benefit Lo him as l~ stands. 

Because of the .ra!ldcm act of the vi o ! enc:e here, th~rr-. 

having no prior .relationship, the manner in whl<.:h the 

a.ssaul t was perpetrai:ed, and th~ p .c.io~· .h..!...S Lo.ry that 

Mr. White has as noted in the criminal history that wa~ 
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provided in the PSI, rr.cstly being: that t.b.ia is not his 

first qo-arou.."'ld w.11:h felony offenses, I bel.i.eve he has 

pr-~ar felor.y DUis as we:.:. as a -- litany might not be the 

right we-rd - put the p:n.cr cffen:.se.s including assaul t 

against law enfo:tc.ei-nent, I belle.Ve that 0£ a felony 

nat.~e, the s~_ate is r-eque5ring_ that r.he C,:;-...rl sentence 

Mr. Whii::e to the South .Dakota S1:a1:e Penitentiary for a 

peri.od of l.5 year.s a!':ld suspe-:1d1.ng three of Lhose_ years. 

Your Honor, this was a z:andom, ser.seless act of 

vi_olence that very eas-ily co~ld have tak-en the life of 

Ms. Ea5,:r.ian had Mr, White continued his choke hold on her 

for Justs £ew more seconds. 

7 n addition, :;he Sta::.e wcald be requestJ. . .fiq Lhat 

.Mr. White be ordered ta rrc.ake restitut...:..on t.o Ms. Eastman in 

the ar:iounr of $: 00 for ~he clothes- of h_.a-rs tt.at were 

r1..!lt1ed as a resu.l. t of Mr. Wf.i te' s iando:r. ana .ser.seless ac_t 

THE COURT: Thank you, Mr. 1<i.rchmei er, 

Comrr,ents, M.L Doody? 

MR. DOODY! tour Honor, we ;;ire r.eq'..lestir.g a suspenciec 

exe::;u~ion of sentence in 1:his case. As laid o:;t in tte 

repo.r::s ar,d i;1 the let-seers, we'd like the Cour--c to take 

1m:o consiae.r:au.on several ciiff.ere:it th1r.,;r"s. 

First, t!,at while aul on cond, Mr . Wh..!.. Le, and i::'s 

been ov€.r ':i year, has follcwed ail bor:ct condi tions. There 
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hav.e been r.c a I I eqaLions of alcohol abuse. Hn has shown 

up !:or every single court appearance. He has ma i. ntalncd 

good conLact with my office. He has always come i,i, come 

in on time fa!" /JU ..my meetings. S<:> he can show Lhat. he 

can. abicle by t.he law tor the last _yca-r, He has done 

ncLhLrig, nothing wrong. He I s not bt:ok-en any condition of 

bond. 

Second, he has accepted .!"eS:ponsiullicy anc1 he has 

provided i.he Court w:i th an apoloqy le:ter t:o Ms. Sastm:an. 

Third, Mr. White ha=J an excepLlonal wa.rk history and 

work expe-rience which was tesU.fied ttJ by the let.Lers that 

haV4:? been provided ta th?. Court, In th.e. PSI and from the 

PSI itself. ~e. is rapidly mov:inq up in work. And he is 

doi!"lg a very good job ot Lhat. 

Me·a·nwhi le, another c;on.side.ration ls that he's going 

i=-o school. -Re is see_klng to educ.ate himself or recei v:<'! an 

education t.naL will only benefit him and the comm:..1nity. 

He dces hr.1ve o. house her.e ln r.own anct Lakes care 0.f one of 

h..!.s children, which has heea not:ed in the PSI. i ti.ave no 

doubt that he's .s. good, loving father, ~nd a kind man t.C) 

his son. Nothing 1ndicac-es tha-c to che contrary. 

He ls looking t<., cne day start h±s own business. He 

ha.s qoal~ and ambiti bn!'I and dream~ of things to do next 

year. Thls waR ~n unfc.r-tunate P.V£mt. due to alt.;ohol abuse. 

We can .::~e tb.at in Mr. White I s past: that ther·e was 
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i~s~ances of felor.ies due ~o alcohol abuse . 

We don't believe, "though, that the removal of 

Mr. Wh.:.te from 1:he ccmmu:1i::y for a peniter.t.1.a1:y sentence 

a! t .he past ye.ar and in:ae€d the fact that he has b.e~n abl e 

to bounce back cfror.i peP.i'tentiary sente:ices and is still an 

-=.xcept:icnal wDrker and seeki:-ig scho0ls and taking care of 

his son a:id l~as a house and w.i th a 11. of these tt...Lrigs, 

paint a pic:ure of SC:.'I',eone who ~s c.:i.pable of being under 

cqrnrnunity supervis:.on. So we would ask fer a s~spended 

execution of sen~e.nce ·1:n this rr.atter. 

T ! :E COURT: Tnar..k you, t-'.tr. Douoy . 

½r. Wni.te, is there anything yc.JJ '..Jarrt to say on your 

own be.half'? You don't have to, of course, 1::>ut you c:an if 

you 1 i ;,ce. 

'!HF, DEFENDANT: Yeah. r,,;oell, You k;'lcw, like, 1 took 

respor.sib1lity o! :ny actions, ycu k~0w. Like, I accepr; 

.i.t, you know. And like I said, with -:.he past year, I 

:-iaven' :.:. t::,uched a s.1.n.gie d:rop of a! c~hol. YoiJ know, l 

know it'~ bad. You knuw, and it affect~ me .u1 a negat.ive 

way. S:::. I haver.• t touched it at al:. 

And f!.Ve.:1 pr:ioI to t..hat from when l get out C·f pt"isor., 

f?:"orn befc,ro f ~o:n ~he simple ~ssau.l t of 1.a-w C:!nfotcement, r 

na.ven't, '.:.cucrHK.I a ·::irGp ~lnce un~·..il t.hl:; ir:c1denL, So 1 

know that.., ycu icww, alcchcl :.s ba:d for me. So I k::aw new 



1 

3 

4 

5 

6 

1 

fl 

9 

10 

U-

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

that I could never touch iL again, and. l. 1 m nol planning 

As you know it shows, T've b~en out on bond and 

abided everything .becau!lo you know J c(!·n wan Led to 

prove to the community ·and to you guys, to my $la.ff, my 

workers, you knew, ram c:1 good person. 

9 

You know, and I do -- I am goln-g to sc..1"1001 online t o 

become a chef, You know, m_y degree, r:i:y associat.e's d~gree 

is hospitality, restaurant operations mar.agemen L. And 

~hat is my goa l because my goal is t:o start a busines:t 

here in Lhe comrm.mi.Ly, to .serve food t.o people, because. 

tJ·.at' s my p,;issi on, that I s what: I love doing .is cooking. 

And I want to do thal, yO\.l know, for people. 

'tcu know, ;,mct lhcn support. my family, my son, you 

know, t!f! 1 S my world, you know, l 've been taking ca:re of 

h..im ever ;;iricf.: he was a bapy sint-=:c he was born and his mom 

left. So r I ve had h-1-m ever since. 

You know, and with work, ycu know, I worked in -r.he 

r.estau.ra11L at tx;kotn Mag.Le casino. And every -- every 

night - every task that r had ln that restaurant or bor.h 

restaurants, I mi1ke it a point to make su:re the cus~ome-rs 

get their food p_l.-ated and conked righr. And I'd train t he 

cook:s to do it th.is way, the right way. And I'd expand my 

knowledgP. from what T'rn LC.a.rning i n school -r.o 1:-he cooks 

t:hal work. there. 
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Sc there's so many _possibilities r.o when I graduate, 

Febn:.a:!'.'y 19th of 2025, that r could be; a •:::.c;;sult:ar.t, you 

know. 1 can q.o to busir.e5:s~s and cons~l t wi tb· ..and train 

thei.r s:...aff and, yciJ k:iow, help their bus:.n~ss -c.h=lve. 

You know, because : was ma-nager:, rest.auran:. manage·r for 

Dako-:a Connectlcn for tour years, I started as a 

::b.sr.w.asher and moved i..p to pra.p cook, :::-> line coe:.k, 

supervisor, yo·J know, and the rnaca,ge:r:. And all t.hc years 

that the Connectior. has b.eer. open s:.nce '94, I was the 

only manage.r ti1cit put that. restauran~ ir. the black, SD 

Arid at. tnat ·dme, Garret, Rc:rnvill e w.as th~ GM, out 

he• s ;)ur U:•·.e ::hai.::rnan now. Sc• he voi..:cned for me. You 

know, he knows I k~ow t1ow to cio my job and he knows my 

work ecJ-.ic. Ev~rybody that l woric w.i th, lbey tell t.he 

sa~e stcry 0bcut. ~e, you k~ow, he's here o~ t~~e, he's 

,::onsi~tent, ycu know, he goes beyond. Because Lhat 1 s what: 

l do, tnat'.3 my j0b, That's what yoi.;. q:Jys arf! paying me 

i:o do is to do ~his ex.ceptional work fo~ people. 

And it's, you know, r.omrnunity. Yau know, .Uke, say, 

yo~ guys come up thei'.e, you knew, I see you guys; you guys 

come- up there and eat.. r make sure ycu:- disr • .:.s co.oked 

and ~oaks preseni:-ab l e that when yc :.i walk 1.1p ati-d, like, 

waw, I w~ll enjcy th!s . A.~d that's wha: I de every day ln 

llf~, yo1,;. kr.ow, and that's whal :•ve .ceen ao.tng, you k:10w, 
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.Lrl :ny life. 

I never thought, you know, 1. c:::mld go Lo college, you 

know, nec,3~::;e of my past, you luiOW, 1 tho.ugt1t. T'd never 

succeed. You know, like, a lot of people ctoubt mo, you 

know, but T proved myself r.hn)Ughout the yBar;;, you know. 

An.ct it 1 s -- it.'s- i.,~en, like, alrnosL 12 year-s since I 

touched alcohol. And r.hen so from the l.1.I!lQ l got out and 

then from the t1me now, that.' s been over 1?. years. I 

haven't eVBn thought about i t, never drank it Llfitl.l this., 

you know, t:his one t.Lme. 

And now, I moved en, you know, l1ke I ac~pl 

respons: bl.lily. 1 apologized LO her. r ca.n I t. do it in 

person, you know, but 1 would. Attd. I jus:: want to move 

on. And l wish her th~ nest, you know. I hope good 

thlngs happen, y.ou know, Ior her, yo,u know, like I say, 

but l also want t:o mDve on wi tJ1 my li!e. I wane t-o 

succeed too-, 

And that's what. I am doing for the nfd.x.L year, two 

years. I' tn qr.)lng to finish my sd1oollng and t h en 

hope£ully start my business. You know, ber:a~se I'm saving 

up rr.oney for that too. '.fou know, there's a lo-c of things 

!'~ doing tc hetler myself. 

And I lust hope, you know, -i get. that cr,ance, you 

know. I :; r.1 id, you Know, I can be· a pr.odur:t'. i VE= mewber in 

this cormnuni ty, you know. And people can change. ! $a l d 
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I hav~ changed gince tnls inciden~. r~ ~ade me really 

cper: :ny eyes. I sa.1.d pr.1son is not. the life for ~e. 

r gc-t too mai,y people dependi r.g on me, you know, and 

they see t:b.a:; a:.d evBn at work they see that. YciJ know, 

when .. I'm 0n my d.ay5 off, you i<now people calling back in. 

He's the only one who knows what goes on it this k1tchen. 

And : just want .::o give i t. -- yo;;i know, prcve that 

ch~mce to you g~ys t.hat T can do this 3nd grant :ny 

suspe:icte-d execut:..on of s.entence sq l can prove to you guys 

Lna~ ~ am a prcd~c~ive ~etr:.ber. And I wi:i abide by every 

rule. lffid I am never going r.o ::ouch a..lcohol aga.:..n. And 

tha:::'s a pro□ise. You know, it's not for- me. Li.ke I 

sai.d, I w~s scbt?r for those amount: Of years. 

Ar.ct th i ::;· or,e ti rne I drank and I ha·ve this happen. Sc 

.-:.cw I knew fer a fact it' !j never qo1.ng :c be a par: of my 

liT<=:i and I haven't toi;...::hed it s1nce ttis incident. 

Arid, you know, I j ·..:st go:: too many things, posi t-ive 

tb.in~.s t.h:1t 1 got going fo:r rr,e r:C•\\! in the pa~t year. And 

I might: even move 1.1p to restaurant !I'.anager here at the 

Magic. The CEO is Lal king LG .me, you kno•..i, and sa1.d t:h~.re 

will be. chang_¢5 going on in t.hls qe:partmect, if ym. are 

willing to s-e;:€p JP, he s~id, ~tlll you be able. to step up 

i f 1 give you tl-,,a1: chance. 

Ahct J sc,i d, yes, si..r, I will give yo'.l :n.y b~st if YvU 

g1. ve- me tr.~ ch.:.luc.e and oppurtuni t.y to p.roVE'f :r.yse.li to you 
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.1s my boss, Thal' s how T do my best for lhl..s restaurant., 

bot:h these r~staurants. Because there ls three 

re~Laurants that. t'd be over, Ute Clubhouse, Twin Buffalo, 

and Seven El...r~a. '!'hose wlil be. the ones, that .Lf l take 

cont.rel of it, those a.re the ones that r will- be rr.anaging. 

And 1•m -jusl-tryin-q to tiomy hest. You know, because 

the custom!:!r is what maLterswheu lt comes tc., hospital 

ind•..Jstry, so that's my goal, You know, a.nd I just, you 

know, wanL Lo be given the chance. You l<now, I know I 

made one mist:ak-e and I'm sorry. I apoloqize, you know. 

And it. will never happen again, never happen aga.ln. 

THE COt1'"RT: '!'hank you Mr. White, A...'ld, .Mr. White, 1 was 

jott:i ng s<JTT11;=; no Leg dcwn as you were making co=nments. .!. 

want to mak~ sure that I uncierst.ood correctly. D.id you 

say you haven't had a (11'.:ink in 1Z yea rs other than the 

night that this incident h_appened? 

T!-'.E Df.fF.:NDANT: Yes, sl.r. 

1'HF COURT: So I am required ro acquire a t'1orough 

acqiJairil.ant'.!e with the character and h1-s.:ory of the per.son 

before me by (!cmslderlng the defendant's general moral 

d·f::1racte:r, _mentality, habit~, soclal enVIr-onment, 

tendencies, a_ge. i:ive.rs1-on O!: incl i nat ior. to camml "'t crime, 

Life, -family, occupall.on, c!lnd previou!3 criminal reco.i::-d, ae 

w~ .as: the i:enahl-11-t.auve prospects of ttie deiendant. 

And T have don~ so here. 
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Mr. white· .1..3 44 years old. To his credit, he 

received his GED back :n 2010 when he was in tha South 

Dake ta S~ate Pern te'!'"ltiary. P.e is currently enrolled ln 

the Cl!:inary arts ~nd :1ospit.aJ.ity and restaurant. 

managemen~ prog~an and ..is scheduled -co q:rad\late ne.xt year. 

~-~d sc, :=u.r, i arr: proud of you foL Lhe GED that yo~ 

receivea ar.d your aes1.re ano passion ro con,:ir.u,a your 

That is :1ot lv~l or~ r.re, l alsc t~.i:-1i{.. you are 

=.n exceptior.a-2:ly hare. w9rker as indica.~ed by the letters 

of suppo,r': that. were: wr-i~ ten o!"I your berial f, all of which 

I have reviewed. 

I, .frankly, think any employer: wou 1 d be lucky t._o ...have 

you on thoi ~ staff based cin your •,1a.rk ethic. You are 

currently employed at Dako~a Mag.le Casir.o .Lr. th~ 

restaurar:t. You've been there :tor nirte mon~ns. You also 

previous ~mployme!lt for over five years, sc you 

~sr-tainly have the ao~i-cy t~, w:orl< and. a good wot·k ethic. 

Ye~ certa1n1y recogrnz-e ~hat you have a hi.story of 

a.'...cohcl abuse, but c;1ri..ous.!..y to me, t.he presentsnce 

lnvestigatioh report indicates that you have never 

attended treatmer.t. r.hat ia e=er:plex..ing to m,,r, sir, 

because o~sed on your criminal his;:ory1 which is 

ex-::ens1.ve, inc:L.idlng a nwnbe.r of ours, : carj • t ur.de.!'stand 

why you would not have sought u~~ uea!:lne~~­

Nev~rt.helcss, that's what tl-:e p~e.sentence :nves':..igation 
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report indicates. 

I certaj n t y recogni z·e that yo1.i Ive been r.,n bond f.or a 

consider.cible a,mount. of time. Mt. JJoody dld an exr.eilent 

job, a~s far as T'm concerned, advocating on yo_ur behalr 

f::)r al 1 of good things that yell' ve done. You r.:ave 

followed the bond condi L-1ons. You have shown up for 

court. Yo\.J have met wlth Mr. Doody as requestecL 

But 1 don't buy Lhe argument that y~u s i mply rr.ade a 

mis Lake 1.n this case. Sir, as faL as I 'm conc+:frned., -a 

nu.stake is pic!d.ng up the wrong s~l of keys. ·What ynu. did 

was c:rnnml."t a serious act of v i.olertce toward9 anothe.£. 

individual. 

And I ccmpi..Ete.l.y agree wit.n Mr, Ki.rchrne.:.er when be 

notes the r.an.domncss .of th-is act, ln facl, Lhat i.s the 

same t.errn I wrote in -che m.arglns of the pres.entence 

i nve!':tigation report on page 2, where the vl,.:tim in this 

case WuS -ilware 0£ you, bJL she had no pd.or contact or 

-friendship wii:h you. 

Al some point you we.te both outside i:i Lhe yard, at 

which Llmc you grabbed her neck and squ.eE=>-...7.e..d wlt.h such a 

fon.:P. LhaL s.he w.as un._;:;ble to breathe and she was also 

unable to scrE-am tor help. 

Mr. i<i n:rmrei~r' s ~xactly correcL Lha t i-c is a 

miracle, qui t e frankly, that Ms. F:a.st..rnan clldr1' t suffer 

.more :S!=Vere inju r ie:-;. 
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A:.'ld L~1e l .:1c.1dent report r..hat' s also inc:.-.1dad wii:h che 

p.resentence 1nves-.:.i.gaUon report. corrccorat:es wt.at. 

Ms. Eastman told the presenter.ce inves-cigii:ic:i o:'"fice.r, 

wheres-he stated that ycu came up to her, her being the 

vi ~irn, ;:,laced bo:h of yo'.lr har:ds around llei- rhroat. and 

begar. to choke her. She tried to scream .out was net ab1-e 

-co. She said she felt?. punch .:.n. her head ar..d when she -­

and then she came t:o. l arn very troubled by the 

randcreness cf ttis act. 

Yo'..! also tcld mf: that yrn.,1 h-aven' t consumed any 

alcohol in the le1st: 12 years. But when T lo-ok at your­

cr ..J..mirral r.:i.s~cry, you have a driv:ng under t:he influence 

co!1v:..ction from 2022. Tt:'s 2D24. Agalr., si.r, you're 44 

years cld. 'i'.'•::,~ have ar. extensive cri..rn.inal h..!.st.or:y. 

I cer:ainly recognize the gdod t-hings you've done in 

your l.1fe ar.d you have done good th:..n~s. And T hope that 

you conti~LJE -tc, do geed ::hings and that yo1; s-eT: g_oals for 

yourself and you reach tho~a goals. 

But between the d.r1 ving under the intl!.lence 

convictions and then the si!r.ple assault on law en£crc:ernent 

-conv~~tion where yo~ spent a year: and a !ialf in th£: state 

gc.Lrig Lri ,:he wronq d.:..rec"Cion. 

The level .:i:-td severi!:y ol i:he crirne!3 th~t y-ou commi t 

cent i nt.;e r.c- go up. Because we've gene frcm a s i :npl e 
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assaul.: against a i aw en!o.rc;e.-nent officer back in 2011 to 

an aggravated ~ssault in the mosL ~nst~nt case. And, 

.s.g_ain, the randomness of the attack on Lhls woman is 

beyo.uct Lro.ubllng. 

Do you need rehab1.l1tation·1 1 th.ink you. do. I. think 

you need -creatrnent. w'i thou1_ quesU.oh. Alcrrg with the mrr 

conv.:..cL.ions, you have had mu.l t-ipl e ar.te!:lts for simple 

ass~ult, $0 as fat as T'm concerned, you had a history of 

~lcohol-rela::ed crime and as.s.:it;lLlvc-type behavior that 

has new escalat0d to an aggra-v~ted assau.Lt, c:ompl.€rt"ely 

ra71dorn and comple.tely unprovoked and wllho1Jt 

justi.fication, 

And so ha,,ing considered Lhe !actors t.hat r •m 

required lo consider !:has: r.he Supreme court.. has instructed 

trial cm,1rt5 tc, cur1siri~r, lt's going to b~ the judgm~nt 

and sentemce of th~ CourL Lb:1!. you are sen-cenced t.o 15 

year!=. lif cu.slo<.iy .l.n Lho· st.ate pem.t.P-n~iary. I am golng to 

suspend 7 of those years. 

'T'he condi-t. i ems cf the suspended time are going to be 

LhaL you pay a flne of $500, court costs of $116.~U. Yau 

will also need ~o make restitution Lo Lhe vlct.im in the 

amount of $100. You ~ill need to provide a sample of your 

DNA i1 you've not. done so already, You will ·need to rsp-ay 

Robert..:; County for th~ c:ost of r3ny cuurt-appoluLed 

at to-rney Ic;;es, And you are to have no con-t a.ct. •.-1-i th t_h~ 
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victim ln. this matter. 

The o:::her conditions of the suspended time are g_cing 

'Co oe that you fo:. :.ow th~ rules and reg,.llatio:-:s of the 

Depa.r=men: ~[ Co.rrec-t..1.cns. Twill. give y_ou credi.t. -for. any 

t ..'...tne yoiJ' ve been in custody on t.hi.s matter. i...~ to -coday • s 

d.at:e, 

Mr. Kl.rchmei er, ar.yc.hing 1. mis-se.d that you thciught r: 

was goi:;g t.o -cover? 

t-"1.R. Ki:RCHMEIF.:R: Ne, Yc-ur _Honor, 

CCtURT: Doody? 

MF.. DOODY: N_o, YoJr Horror. 

THE COURT: t,,'..r. ',-Jhite, you are rer.iand.ed -.::o custody at thig 

(WHEREGl?ON, the furegoir.g proce~ding=i were concluded.} 
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1 I~ ClRCCTIT COURT 

2 :s.s TRANSCRIBER'S CER1'.1FTCATE 

·-3 COUNTY OF ROBERTS 

.4 

5 I, Kelli iJar<;iy, o:Et:.c-tal Cou:rt Repo·rter in the 

7 eertJ t-y lha~ the t.rans<:r.ipt of proceeding~ i Ti the 

8 ;;ibove-~ntitled act1 -::m ls a t:rue and accurat-e Lranscript of 

9 t.he elect rc,nic recordlng of Lhc proceedings. 

1 (). Dated t.h:. s 6th day of Miiy, 207-4. 

11 
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14 /s/ Kelli Lardy 

1S KElll LARDY, RPR 
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IN THE SUPREME COURT 
STATE OF SOUTH DAKOTA 

No. 30661 

STATE OF SOUTH DAKOTA, 

Plaintiff and Appellee, 

V. 

VERNON LEE WHITE, JR., 

Defendant and Appellant. 

PRELIMINARY STATEMENT 

Throughout this brief, Plaintiff/ Appellee, State of South Dakota, 

is referred to as "State." Defendant/ Appellant, Vernon Lee White, Jr., is 

referred to as "Defendant." The victim is referred to by her initials, 

"A.E." The settled record in the underlying case is denoted as "SR." 

Defendant's Brief is denoted as "DB." All references to documents will 

be followed by the appropriate page number(s). 

JURISDICTIONAL STATEMENT 

On March 18, 2024, the Honorable Marshall C. Lovrien , Circuit 

Court Judge , Fifth Judicial Circuit, e nte red a Judgment of Conviction in 

State of South Dakota v. Vernon Lee White, Jr., Roberts County Criminal 

File Number 54 CRI22-0006 57. SR: 167-69 . Defe nda nt filed his Notice of 

Appeal on March 20, 2024. SR: 172-7 3 . This Court has jurisdiction 

unde r SDCL 2 3A-32 -2. 



STATEMENT OF LEGAL ISSUE AND AUTHORITIES 

I. 

WHETHER THE CIRCUIT COURT ABUSED ITS DISCRETION 
WHEN WEIGHING THE SENTENCING FACTORS? 

The circuit court did not rule on this issue. 

State v. Caffee, 2023 S.D. 51, 996 N.W.2d 351 

State v. Deleon, 2022 S.D. 21,973 N.W.2d 241 

State v. Lanpher, 2024 S.D. 26, 7 N.W.3d 308 

STATEMENT OF THE CASE AND FACTS1 

On October 3, 2022, in Roberts County Criminal File Number 

54CRI22-000657, the State's Attorney filed a Complaint charging 

Defendant with one count of Aggravated Assault in violation of SDCL 22-

18-1.1(8), or in the alternative, in violation of SDCL 22-18-1.1(1). SR: 1. 

The victim was alleged to be A.E. SR: 1. On December 30, 2022, a 

Roberts County Grand Jury indicted Defendant with the alternative 

counts from the Complaint. SR:9. 

On January 29, 2024, Defendant appeared before the Honorable 

Marshall C. Lovrien, Circuit Court Judge, Fifth Judicial Circuit, ("circuit 

court") for a change of plea hearing. SR: 195. Defendant sought to plead 

guilty to Aggravated Assault in violation of SDCL 22- 18- 1. 1(8). SR: 196. 

1 The Statement of the Case and Statement of the Facts sections are 
combined because of the intertwined nature of the facts and procedural 
history. 
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The circuit court informed Defendant of his rights. SR: 198-200. 

Defendant stated that he understood his rights and did not have any 

questions. SR:200. The circuit court further advised Defendant that 

Aggravated Assault in violation of SDCL 22-18-1.1(8) was a Class 3 

felony. SR:201. The circuit court advised Defendant that the maximum 

sentence for a Class 3 felony was fifteen years in prison. SR:201. 

Defendant stated he understood. SR:201. The circuit court found that 

Defendant was advised of his constitutional and statutory rights, 

understood the nature and the charges against him, understood the 

maximum possible punishment, was acting on his own free will, and was 

competent to enter a plea. SR:203-04. Defendant entered a plea of 

guilty. SR:204. 

The State set forth the factual basis for the record. SR:204-05. 

The State said that on June 26, 2022, in Roberts County, Defendant 

placed both of his hands around A.E.'s throat and choked her. SR:204-

05. A.E. was scared for her life and lost consciousness. SR:204-05. 

Defendant's counsel agreed with the factual basis statement. SR:205. 

The circuit court found there was a factual basis and accepted the plea. 

SR:205. 

The circuit court ordered court services to prepare a Presentence 

Investigation Report ("PSI") and a PSI was prepared. SR: 138-66, 205. 

Defendant's prior record, according to the information before the circuit 

court, included a criminal history with alcohol-related offenses beginning 
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when he was a juvenile. SR: 141, 154-61. The information included, in 

part, a conviction for Simple Assault on Law Enforcement and multiple 

convictions for Driving Under the Influence. SR: 141, 154-61. The 

information also showed Defendant had a history of alcohol abuse. 

SR:140, 154-61. 

On March 14, 2024, Defendant appeared before the circuit court 

for sentencing. SR: 168, 211. During the hearing, the circuit court gave 

the State, Defendant's counsel, and Defendant an opportunity to be 

heard. SR:214-23. The State argued that a fifteen-year penitentiary 

sentence with three years suspended was appropriate. SR:216. The 

State argued that Defendant engaged in a random, senseless, act of 

violence when he assaulted a person he had no prior relationship with. 

SR:214-16. Defendant squeezed A.E.'s neck with such force that she 

could not breathe or scream. SR:214-15. She lost consciousness and 

woke up covered in blood. SR:214-15. The State noted that, in 

hindsight, it should have charged Defendant with attempted murder. 

SR:215. 

Defendant's counsel argued for a suspended execution of sentence. 

SR:216. Defendant's counsel noted that Defendant was out on bond over 

a year and followed all bond conditions. SR:216. Defendant's counsel 

also argued that a penitentiary sentence was inappropriate because of 

Defendant's acceptance of responsibility, work history, and continued 

education. SR:216-17. 
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Defendant had an opportunity to be heard and addressed the 

circuit court. SR:218-23. Defendant explained how alcohol was involved 

the night he assaulted A.E. SR:222. He stated that he had not "touched 

a single drop of alcohol" for almost twelve years aside from the night he 

assaulted A.E. SR:218, 221-22. He repeatedly referenced how he was 

sober for twelve years. See SR:221-23. Defendant pledged that alcohol 

would never be part of his life again. SR:218-19, 222. He also discussed 

his educational and work achievements. SR:219. Defendant concluded 

his statement by asking the circuit court for a chance after making "one 

mistake" he was sorry for. SR:223. 

After hearing from counsel and Defendant, the circuit court 

sentenced Defendant to fifteen years in the South Dakota State 

Penitentiary with seven years suspended based on various conditions. 

SR: 168. The circuit court entered its written Judgment of Conviction. 

SR: 167-69. Defendant appealed. SR: 172-73. 

ARGUMENT 

I. 

DEFENDANT RECEIVED AN APPROPRIATE SENTENCE. 

A. Background. 

Defendant claims the circuit court abused its discretion when 

imposing a fifteen-year sentence with seven years suspended for 

Aggravated Assault. DB: 13 . He claims the circuit court abused its 

discretion because it "did not weigh everything," specifically that he "was 
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capable of being supervised in the community" and had an "impressive 

work history and educational background." DB: 13-14. The circuit court 

properly weighed the ample evidence and fashioned an appropriate 

sentence. 

B. Standard of Review. 

A circuit court's sentencing decision is generally reviewed under 

the abuse of discretion standard. State v. Lanpher, 2024 S.D. 26, ,r 25, 7 

N.W.3d 308, 317 (citing State v. Caffee, 2023 S.D. 51, ,r 26, 996 N.W.2d 

351, 359-60). "An abuse of discretion is a fundamental error of 

judgment, a choice outside the range of permissible choices, a decision, 

which, on full consideration, is arbitrary or unreasonable." Id. (quotation 

omitted). A circuit court possesses broad discretion in crafting a 

sentence that falls "within constitutional and statutory limits." State v. 

Deleon, 2022 S.D. 21, ,r 17 , 973 N.W.2d 241, 246 (quotation omitted). 

Consequently, "a sentence within the statutory maximum [generally] will 

not be disturbed on appeal." State v. Rice, 2016 S.D. 18, ,r 23, 877 

N.W.2d 75, 83 (quoting State v. Bruce, 20 11 S.D. 14, ,r 28, 796 N.W.2d 

397, 406). Also, "[a]bsent specific authority, it is not the role of an 

appellate court to substitute its judgment for that of the sentencing court 

as to the appropriateness of a particular sentence." State v. Toavs, 2017 

S .D. 93, ,r 14, 906 N.W.2d 354, 359 (quotation omitted). 
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C. The Circuit Court Appropriately Weighed the Sentencing Factors. 

In determining its sentence, a circuit court "should consider the 

traditional sentencing factors of retribution, deterrence-both individual 

and general-rehabilitation, and incapacitation." Lanpher, 2024 S.D. 26, 

,r 26, 7 N.W.3d at 317 (quoting Caffee, 2023 S.D. 51, ,r 27,996 N.W.2d 

at 360). These factors are to be weighed "on a case-by-case basis" and a 

circuit court may determine "which theory is accorded priority" in a 

particular case. Id. (quoting Caffee, 2023 S.D. 51, ,r 27, 996 N.W.2d at 

360). "Additionally, 'courts must consider sentencing evidence tending to 

mitigate or aggravate the severity of a defendant's conduct and its impact 

on others. Sentencing courts are often required, in this regard, to 

accurately assess the true nature of the offense."' Id. ,r 26, 7 N.W.3d at 

317-18 (quoting State v. Mitchell, 2021 S.D. 46, ,r 30, 963 N.W.2d 326, 

333). 

As part of its consideration, the circuit court "should have access 

to the fullest information possible concerning the defendant's life and 

characteristics." Caffee, 2023 S.D. 51, ,r 27,996 N.W.2d at 360 (cleaned 

up). The circuit court should acquire a thorough acquaintance with the 

character and history of the defendant by studying the defendant's 

"general moral character, mentality, habits, social environment, 

tendencies, age, aversion or inclination to commit crime, life, family, 

occupation, and previous criminal record." Id. (quotation omitted). 
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The circuit court did not abuse its discretion when it imposed the 

sentence. At the beginning of the sentencing hearing, the circuit court 

said that it received and reviewed the PSI, along with support letters. 

SR:212. The circuit court added the support letters to the PSI. SR:212. 

Neither party objected. SR:212-13. The circuit court verified that the 

State, Defendant's counsel, and Defendant received and read the PSI. 

SR:212. Besides a correction to the sentencing date, neither party 

objected to the PSI. SR:213. The PSI contained, among other things, 

information about Defendant's criminal history, family history, 

education, employment history, social circumstances, and 

attitudes/orientation. SR: 138-65. Before imposing its sentence, the 

circuit court also heard arguments of counsel and Defendant's 

statements. SR:214-23. 

In making its decision, the circuit court acknowledged that 

Defendant had done good things in his life . SR:226. Defendant 

continue d his education, even while previously incarcera t ed , and the 

circuit court noted, "any employer would be lucky to have [Defendant] on 

their staff based on [his] work ethic." SR:224. The circuit court 

recognized that Defendant did well on bond and Defendant's counsel did 

an excellent job advocating for the good Defendant has done. SR:225. 

In contra st to the good Defenda n t h a d accomplished, when the 

circuit court delved into the facts of the case, it noted, "I a m very 

troubled by the randomness of this act ." SR:226. The vic tim knew of 
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Defendant, but she had no prior contact with him. SR:225. Defendant 

approached the victim and "grabbed [the victim's] neck and squeezed 

with such a force that she was unable to breathe[.] ... [S]he was also 

unable to scream for help." SR:225. The circuit court considered it a 

"miracle" the victim did not suffer more severe injuries. SR:225. 

The circuit court considered Defendant's statements when 

imposing sentence. Defendant viewed his actions as "one mistake" that 

he was sorry for. SR:223. The circuit court noted, "I don't buy the 

argument that you simply made a mistake in this case ... [A] mistake is 

picking up the wrong set of keys. What you did was commit a serious 

act of violence towards another individual." SR:225. 

The circuit court also considered Defendant's statement that he 

was sober for twelve years other than on the night of the assault. 

SR:223. The circuit court's statements suggest that it believed 

Defendant was not truthful. See SR:226. The circuit court pointed out 

that Defendant had a DUI during this alleged period of sobriety. SR:226. 

The circuit court also considered that Defendant had a long history of 

alcohol abuse, but never sought treatment. SR:224. 

The circuit court considered Defendant's extensive criminal 

history. SR:226. The circuit court found that Defendant's criminal 

history trended in the wrong direction. SR:226. The level and severity of 

the crimes continued to increase. SR:226. The circuit court reasoned 

that Defendant "had a history of alcohol-related crimes and assaultive-
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type behavior that now has escalated to an aggravated assault, 

completely random and completely unprovoked and without 

justification." SR:227. 

Defendant argues the circuit court "did not weigh everything." 

DB: 13-14. He alleges the circuit court "failed to weigh the overwhelming 

evidence that [he] was capable of being supervised in the community" 

and notes his "impressive work history and educational background." 

DB:13-14. But this evidence was explicitly considered by the circuit 

court. SR:224-26; see generally Deleon, 2022 S.D. 21, ,r 24, 973 N.W.2d 

at 24 7 (holding that this Court believed the circuit court considered 

evidence presented to it when formulating a sentence). 

Defendant essentially argues the circuit court should have placed 

more weight on certain sentencing factors to reach a different sentencing 

choice. However, a circuit court is "well within its purview" to "accord 

certain theories priority." Lanpher, 2024 S.D. 26, ,r 30, 7 N.W.3d at 318. 

How the circuit court weighed the mitigating factors against the 

aggravating factors "does not amount to a fundamentally wrong or 

impermissible choice." Id. ,r 30, 7 N.W.3d at 319. 

The circuit court acquired a thorough acquaintance with the 

character and history of Defendant and fashioned an appropriate 

sentence. The circuit court's fifteen-year sentence with seven years 

suspended for Aggravated Assault was not beyond the range of 
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permissible choices. The circuit court did not abuse its discretion in 

fashioning Defendant's sentence. 

CONCLUSION 

Based on the foregoing arguments and authorities, the State 

respectfully requests that Defendant's conviction and sentence be 

affirmed. 

Respectfully submitted, 

MARTY J. JACKLEY 
ATTORNEY GENERAL 

/s/ Jennifer M. Jorgenson 
Jennifer M. Jorgenson 
Assistant Attorney General 
1302 East Highway 14, Suite 1 
Pierre, SD 57501-8501 
Telephone: (605) 773-3215 
Email: atgservice@state.sd.us 
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