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PRELIMINARY STATEMENT

Throughout this brief, Defendant/Appellant White will be referred to as “White”
and Plaintiff/Appellee state of South Dakota will be referred to as “State”. All references
to the Settled Record for this action will be as “SR” followed by the page number.
References to transcripts will be as follows Initial Appearance IP with page number; line
number, Arraignment “AR” with page number; line number, Motions Heaing “MH” with
page number ; line number. Change of Plea Hearing “CP” with page number ;
linenumber. Sentencing Hearing “SH” with page number ; line number. “Appendix” will

refer to the Judgment of Conviction and transcripts used in the appeal

JURISDICTIONAL STATEMENT
On September 29, 2022, a criminal complaint was filed by the Roberts County

State’s Attorney alleging that on the 26" day of June, 2022, White did commit the act of

Aggravated Assault SDCL 22-18-1.1(8) “in that he attempted to induce a fear of death or



imminent serious bodily harm by impeding the normal breathing or circulation of blood
of another person, to wit” Alison Eastman,...” SR 1. In the alternative the State charged
that on the same day White did commit the crime of Aggravated Assault SDCL 22-18-
1.1(1), “in that he attempted to cause serious bodily injury to another, to wit” Alison

Eastman,...” SR 1. On February 30, 2022, an indictment was issued for White. SR 9.

At arraignment on June 12, 2023 an arraignment was held where White plead not
guilty and requested a jury trial. A change of plea hearing was then held and White
entered a guilty plea to Count 1A of the indictment. CP 10;18. The Court then order a
Pre-Sentence Investigation to take place and set sentencing for March 7%, 2023. CP 11;6-
25. At sentencing White was sentenced to (15) fifteen years with (7) years suspended. SH

17:13-18.

White appeals his sentence and Judgment of Conviction to the South Dakota
Supreme Court with Notice of Appeal being filed on March 20, 2024. White argues that
his sentence was an abuse of discretion as it did not equally weigh all of the factors the
court took into consideration. White seeks appeal by right in accordance with SDCL 15-
26A-3 as a final judgment has been entered in this case and in accordance with SDCL 15-

26A-4.
STATEMENT OF THE ISSUES AND RELEVANT CASES

L. DID THE CIRCUIT COURT ABUSE ITS DISCRETION WHEN
SENTENCING WHITE TO (15) FIFTEEN YEARS WITH (7) SEVEN
YEARS.

Did Judge Lovrien error in sentencing White to (15) fifteen years with seven (7)
suspended by not considering the rehabilitation of White, his extensive work

experience and the fact he was in school,



Most relevant cases:

Stare v. Yeager, 2019 S.D. 12,925 N.W.2d 105
State v. Rice, 2016 S.D. 18, 877 N.W.2d 75
State v. Bruce, 2011 S.D. 14, 796 N.W.2d 397

STATEMENT OF THE CASE AND FACTS

On January 3, 2022, a complaint was filed against white that included two counts
one in the alternative. SR 1. The complaint Aggravated Assault in violation of SDCL 22-
18-1.1. SR 1. Specifically, Count 1”... Aggravated Assault, SDCL 22-18-1.1(8), in that he
attempted to induce a fear of death or imminent serious bodily harm by impeding the
normal breathing or circulation of the blood of another person, to wit: Alison Eastman...”
and Count 1A “... Aggravated Assault, SDCL 22-18-1.1(8), in that he attempted to cause
serious bodily injury to another, to wit: Alison Eastman...” SR 1. A Warrant of Arrest was

issued for White. SR 4.

On February 30, 2022, a subsequent Indictment was issued against White
accusing him of the same things as the earlier complaint. SR 9-10. At arraignment White
plead not guilty to all charges. A pre-trial order was entered, and subsequent motions
were filed by the State and the defense. SR 24-25. Motions that were filed by the state are
as follows: State Reciprocal Discovery Request SR 20; Motion to Sequester Witnesses
SR 22: Motion: For Notice and Discovery of From Defense of 404(b) Evidence SR 23.
The defense filed the following motions: Motion for State’s Witnesses SR 19; Motion for
Funds for a Private Investigator SR 27. All filed Motions were granted by the Court or by
Stipulétion between the parties. SR 118-119, A Motion for Continuance was also filed by

the defense that was granted by the court on September 28, 2023. SR 121-122. Pursuant



to the Pre-Trial Order both sides filed Proposed Jury Instructions. The State filed theirs
on July 21, 2023 with the defense filing theirs on July 24, 2023. SR 28,74 (respectively).
Pursuant to the Motion for Funds For a Private Investigator Mitch Vilhauer was retained

and conducted a thorough investigation into the case. SR 128.

On January 29, 2024, a change of plea hearing was held before the Honorable
Marshall Lovrien. CP 2;1-22. White, at the change of plea hearing, was sworn in before
by the court. CP 2-3;23-9. The court asked of White, “Do you understand, Mr. White, that
you are now under oath and if you answer any of my questions falsely, that may then later
subject you to further prosecution for perjury or for having made a false statement. CP

3,5-9. White answered in the affirmative. CP 3;10.

The court then went and canvased White with a serious of questions. CP 3-4;11-
10. White was asked “Would you state for the record, please, your full name, your age,
and the extent of your formal education, CP 3;11-13. White answered accordingly
providing the information the court requested. CP 3;14-20. The court went on to question
White if he was under any intoxicating beverage, medicine, or drug. CP 3;21-13. White
answered that no he was not under any intoxicant. CP 3:24., The court then proceeded to
explain White all his rights. CP 4-6;10-14, White indicated that he understood his rights
as read out by the court. CP 6;15. Furthermore, that White had no question regarding his

rights. CP 6;18.

White was then asked by the court if new what the consequences were if he
entered a plea of guilty. CP 6;19-22. White indicated that he understood the ramifications
if he entered a plea of guilty. CP 6;22. The Court then had the State read out the relevant

portions of the indictment which was the read out by the State. CP 6-7;23-1. White was



provided a copy of the indictment and was questioned if he understood the document. CP
7;1-7. White informed he understood the document and had no questions regarding the
document. CP 7:8. Specifically, the court asked if he understood Count 1A of the
indictment which White indicated to the court that he did understand. CP 7;12-14, The
court then proceeded to inform White of the maximum penalty for a Class 3 Felony and
that he could also order restitution, court costs and testing costs. CP 7;15-24. White

indicated he understood. 7;25.

The court then went on to outline the plea agreement on the record. “Now, the
plea agreement, as I understand it, is that you are going to enter a plea of guilty to count
1A. In exchange for that plea, any other charges will be dismissed and that it’s an open
sentence. Is that your understanding as well?” CP 8;4-8. White indicated that was the plea
agreement and he understood it. CP 8;9-14. Furthermore, the court questioned White “Is
there anything left out of that plea agreement that you thought would be part of it.” White
informed the court that nothing was left out. CP 8;15-17. The court went on to inform
White that no sentencing was binding upon him and that he could sentence White to
something different even more severe than what was recommended. CP 8;19-25 White

indicated he understood. CP §8;19-25.

The court further questioned White about additional issues, such as if he was
threatened in any way into taking this plea offer. Which White respond no. CP 9;2-10.
The court further asked, “if you were to enter a plea to this charge here today, would that
plea be made voluntarily on your own and of your own free will?” CP 9;12-14. White

responded “Yes, Sir” indicating that he was acting under his own free will in pleading. CP



9:15. In addition, the court queried White as to his to the effectiveness of his counsel

Robert J. Doody (hereinafter refer “Doody™). Specifically asking the following;

THE COURT: Have you had enough time to talk to your Mr. Doody about your

case and about what you should do here today? CP 9;16-18.
THE DEFENDANT: Yes, sir. CP 9;19

THE COURT: Have you been fully satisfied with the advice and representation

Mr. Doody has given you in this case. CP 9;20-21.
THE DEFENDANT: Yes, sir. CP 9;19

The Court went on to find that White, “...you have been regularly held to answer
to the charge contained in Count 1A of the indictment, that you have been and are
presently represented by competent counsel, that you have been informed by counsel and
the Court of your constitutional and statutory rights, and that you understand those
rights.” CP 9-10;24-4. The Court found White understands the nature of the accusations,
the possible penalties. That White was competent to enter the plea and it was not under
duress. CP10;5-11 The Court then had White stand and he entered a plea of guilty to

CountlA of the indictment. CP 10;13-18.

The Court next asked to lay the factual foundation basis for the plea. CP 10,20.
The State did so by stating, “On June 26, 2022, here in Roberts County, Vernon White,
Junior, had contact with Allison Eastman. And during that contact, Mr. White placed both
of his hands around Ms. Eastman’s throat and began to choke her. Ms. Eastman indicated
that she was scared for her life and that she had lost consciousness when that —when his

hands were around her throat. CH 10-11;21-2. When the Court asked counsel for White



no disagreement was given as to the factual basis. CH 11;3-4. The Court find that a
factual basis for the plea existed and order a presentence investigation report be done

with sentencing to be held March 7, 2023. !

The sentencing hearing was held on”Marc” 14, 2024 at 1 pm In front of the
Honorable Marshall Lovrien SH 2. The Court enquired to White and to the State and
defense counsel if they had all received a copy of the presentence investigation. SH 2;1-
22. White also indicated that he had received a copy of the report. SH 2;12. In addition,
the Court noted that additional letters of support had been provided by Doody for the
review of the Court. SH 2;17-22. The Court asked if there were any objections to the
addition of the letters to the report to which Doody and the State stated no. SH 2-3;23-4.
It was also noted that a letter to the victim from White was provided to the Court by
Doody and that it would be filed. SH 3;2-8. The court asked if any changed needed to be
made to the presentence investigation report and Doody noted that a change in the
sentencing date needed to be amended. SH 3;14-17. The Court asked for comments based

upon the presentence investigation report with the State going first. SH 4;12.

The State begin to argue that the act that White plead guilty to was of a random
nature. That the victim had no prior knowledge of White. SH 4;13-20. The State
describes the event that at a party White grabbed the victim by the throat to point she
could not breath and she could not scream for help. SH 4;21-3. That she was left a bloody
mess after the encounter with White. SH 5;2-3. The State went on to point out the photos

that accompanied the police report showing the condition of the victim. SH 5:4-8. The

' The sentencing hearing was continued to March 14, 2024 at the request of White.



State also makes the comment that this could have been charged out for attempted murder
based upon the facts of the case. SH 5:9-18. The State argued that because this was a
random act of violence, that no prior relationship existed with White, the way the assault
took place and how it was perpetrated and White’s criminal history that a sentence of

fifteen years with three years suspended was appropriate. SH 5-6;14-17.

Next, the Court turned to White’s defense counsel Doody. Doody stated that they
were requesting a suspended execution of sentence. SH 6;20-23. That the Court should
take into consideration several things. SH 6;22-23. First, Doody argued that the Court
should consider the fact that in over a year White has followed through with all bond
conditions. SH 6;24-25. That he has shown up for all court appearances and that he has

done nothing wrong while on bond showing that he can abide by the law. SH 7;1-7

Second, Doody argued that White had taken responsibility. SH 7;8-9. Third, that
White has an exceptional work history as shown by his letters of support and the PSL. It
was noted that White, “...is rapidly moving up in work. And he is doing a very good job
of that.” SH 7;12-14. Another consideration is the court should take into consideration is
that he is in school. SH7;15-17. That receiving this education White, “...will only benefit
him and the community”. SH 7;16-17. White is a home owner and a loving father as
noted in the PSI. SH 7;18-21. He wants to become a business owner. SH 7;22. Doody
went on further to argue that a suspended sentence is appropriate because of all of the

argued items. SH 8;2-11.

White then addressed the court. SH 8;16. White took responsibility for his actions
and accepted them. SH 8;17-18. White addressed his alcohol issues with the court,

*...with the past year, [ haven’t touched a single drop of alcohol. You know, I know it’s

10



bad. You know, and it affects me in a negative way.” SH 8;18-21. White on to highlight
his education and his goals for the community. SH 9;7-13. White went on at great length

about his work, goals and future plans. SH 9-13.

The court then began IInalysis of the presentence Investigation report setting forth
the standards it was looking at in determining a sentence. SH 13;18-25. The court noted
that White is 44 years old and received his GED in 2010. SH 14;1-8. The court went on

to discuss White’s work ethic in detail referring to it as “exceptional”. 14;8-17.

The court addressed White’s alcohol problem. SH 14;18-25. The court stated that,
“_..the presentence investigation report indicates that you have never attended treatment.
That is perplexing to me, sir, because based on your criminal history, which is
extensive..,” SH 14:19-23. The court went on to recognize that White had been on bond

for quite sometime, of special note the court stated,

“Mr. Doody did an excellent job, as far as I’'m concerned, advocating on
your behalf for all the good things that you’ve done. You have followed
bond conditions. You have shown up for court. You have met with Mr,
Doody as requested.” SH 15;2-7

The court then began its analysis of the crime. SH 15;8-12. The court stated,
“What you did was commit a serious act of violence towards another individual.” SH
15:10-12. The court further went on to say, “...I agree with Mr. Kirchmeier when he
notes the randomness of this act.” SH 15;13-14. As stated by the court, “Mr. Kichmeter’s
exactly correct that it is a miracle, quite frankly, that Ms. Eastman didn’t suffer more
severe injuries” SH 15;23-25. In further discussing the action the court stated, “T am very

troubled by randomness of this act.” SH 16;8-9.

11



The court address White’s alcohol problem and criminal background next. SH 16.
The court noted that, “You also told me that you haven’t consumed any alcohol in the last
12 years. But when I look at your criminal history, you have a driving under the influence
conviction from 2022, It’s 2024. Again, sir, you’re 44 years old. You have an extensive
criminal history.” 16;10-14. Again, the court highlighted the randomness of the attack.
SH 17. The court stated, ©...as far as ’'m concerned, you had a history alcohol-related
crime and assaultive-type behavior that has now escalated to an aggravated assault,

completely random and completely unproked and without justification.” SH 17;.

The court, having considered all the factors, sentenced White to 15 years of
custody with seven years suspended. SH 17;13-18 In addition, the court ordered a fine of
$500 court costs of $116.50 and $100 restitution to the vicitme in the amount of $100.00.
SH 17;13-20. White would also have to provide a sample of his DNA, repay the county

for court appointed attorney fees and have o contact with the victim. SH 17-18;22-5.
MOTION STATEMENT

Several motions were filed by both the State and by White in this case all of
which were granted. The State filed the following Motions; State’s Reciprocal Discovery
Request. SR 20-21. Motion to Sequester Witnesses. SR 22. Motion: for Notice and
Discovery from Defense of Rule 404(b) Evidence SR 23. White filed the following
Motions; Motion for State’s Witnesses. SR 19. Motion: For Funds for a Private

Investigator. SR 27. A Motion to Coniue was also filed in the case by White. SR 121.

12



ARGUMENT

L. The Court Abused its Discretion in Sentencing Genia to a Term of Fifteen

Years with Seven Suspended.

It is well established that “[c]ircuit courts exercise broad discretion in imposing
sentences...Stare v. Yeager, 2019 $.D. 12,9 11, 925 N.W.2d at 110. The court abuses its
discretion when it makes a “fundamental error of judgment, a choice outside the range of
permissible choices...” State v. Rice, 2016 S.D. § 23, 877 N.W.2d at 83. “[A] sentence
within the statutory maximum [generally] will not [be] disturbed on appeal.” State v.
Bruce, 2011 S.D. 14 9 28, 796 N.W.2d at 406. Before imposing a sentence, however, the
court must become thoroughly acquainted with the character and history of the defendant
by considering the “general moral character, mentality, habits social environment,
tendencies, age, aversion or inclination to commit crime, life family, occupation, and
previous criminal record [,] as well as the rehabilitative prospects of the defendant.”

State. v. Yeager, 2019 8.D, 12,912,925 N.W.2d at 110,

In the instant case, the court failed to weigh the over whelming evidence that
White was capable of being supervised in the community. First, although the court
acknowledged White had been out on bond without any violations it did not appropriately
take that matter into its decision making process. White had not violated any provisions

of bond for over a year showing that he is capable of community supervision.

White also had an impressive work history and educational background. White is

pursuing a degree in the culinary arts and desires to start his own business. All of these

13



ventures are to give back to the community. Because the Court did not weigh everything

accordingly it abused it’s discretion in sentencing White.
CONCLUSION

Wherefore, the plaintiff requests that his case be remanded to Circuit Court for re-

sentencing.

Dated this 22nd Day of August, 2024 /s/Robert J. Doody
Doody Law Office
PO Box 307

Sisseton, SD 37262
robert@doodylawoffice.com
CERTIFICATE OF SERVICE

I, Robert J. Doody, hereby state that I filed the above brief via UJS File & Serve to the
following individuals:

Marty Jackley Dylan Kirchmeier

Attorney General for South Dakota Roberts County States Attorney
atgservice(dstate.sd.us dylankirchmeier@@gmail.com
Dated this 22" Day of August, 2024 /s/Robert J. Doody
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. STATE OF SOUTH DAKOTA -~ ) : IN CIRCUIT COURT

| )88, - - -
COUNTY OF ROB.ERTS | ) FIFTH JUDICIAL CIRCUIT
- STATE OF SOUTH DAKOTA, 54 CRI 22-000657
. Plaintiff,
Vs. JUDGMENT OF CONVICTION AND

VERNON LEE WHITE, JR.,

)
)
)
)
) SENTENCE OF THE COURT
. |
Defendant. )
- )

The Defendant herein, Vernon Lee White, Jr., having been charged with the commission

- of a public offerise, to-wit: Aggravated Assault—Choking, SDCL 22-18-1.1(8) (class 3 felony),

. which offense is alleged to have occurred on June 26, 2022, by an Indictment filed with the

~ Court on December 30, 2022, charging Defendant with the commission of said offense. :
 Defendant was produced before the Honorable Marshali C. Lovtien, Circuit Court Judge of the |
" Fifth Judicial Circuit, Roberts Coumy South Dakota, at the Courthouse in Sisseton, Roberts

1 . County, South Dakota on June 12, 2023, at which time Defendant received a copy of the :
- Indictment. Defendant was duly arraigned on said Indictment on June 12, 2023. The Defendant,

Defendant’s attorney Robert Doody, and Roberts County State’s Attorney Dylan D. Kirchmeier

; appem*ed personally before the Court.

The Court advised Defendant of all constitutional and statutory rights pertaining to the
charge that had been filed against Defendant, including but not limited to the right against self-

_incrimination, the right to confrontation of witnesses agamst Defendant, and the right to a jury

 trial. The Court further advised Defendant of the maximum penalty allowed by Jaw. The Court

found that Defendant understood these rights prior to the entry of a plea. Defendant entereda
plea of not guilty to the Indictment chargmg the offense of Aggravated Assault-ﬂChblung,
SDCL 22-18-1.1(8).

‘Defendant tequested to enter a change of plea. On January 29, 2024, the Defendant
Vernon Lee White, Jr., the Defendant’s attorney Robert Doody, and Roberis County State’s
Attorney Dylan D. Kirchmeier appearad before the Honorable Marshall C. Lovrien, Circuit

. Court Judge of the Fifth Judicial Circuit, Roberts County, South Dakota. Defendant entereda .

| plea of guilty to the charge of Aggravated Assault—Choking, SDCL 22-18-1.1(8). Sentencing

was moved to a later date

- Tt is the determination of the Court that the Defandant has been reguiarly held for smd

was represem:ed by compe:teni counsel; that the: Defemdam understood the nature and .

cmsequmaa of the plea at the tnne the plea was entered, and that a factual basm existed for the -

) plaa. T



IT IS THEREFORE ORDERED, ADJUDGED AND DECREED That Defendant Vernon
Lee Wh1te, I is gullty of Aggravated Assault—Choking, SDCL 22—18-1 1(8).

: On March 14, 2024, the Defendant Vernon Lee White, Jr. 1he Defendmt’s attorney
Robert Doody, and Roberts County State’s Attoney Dylan D. Klrchmmer appeared before the
Honorahle Marshall C. Lovrien, Circuit Court Judge of the Fifth Judicial Circuit, Roberts
County, South Dakota, to receive the sentence. The Court asked Defendant if any legal cause
existed to show why Judgment should not be pronounced.

There being no cause offered, the Court pronounced the following sentence:

IT IS HEREBY ORDERED, ADJUDGED AND DECREED That Vernon Lee White, Jr.
pay the fine of $500.00, the statutory court costs of $116.50, that he repay Roberts County for -
the cost of his court-appointed attorhey’s fees, and that he be incarcerated in the South Dakota
State Penncntmry for a penod of ﬁﬁeen (15 years.

IT IS FURTHER ORDERED, ADJUDGED AND DECREED that seven (7) years of the -
penﬁenuary sentence be suspendzed on conditions that Defendant: : -

I. - Provide a DNA sample to law enforcement as required by law, if the same
.~ = hasnot already been done. .. - _

- Pay the costs, assessments, and tesnng costs that were xmposed herein while

C he is under the supervision of the South Dakota Department of Cofree‘htms '

3. . Repay Roberts County for the cost of his court-appointed attorney’s fees -
while he is under supervision of the South Dakota Depamnent of
Corrections.

4. " Abide by and follow all rules and regulations of the South Dxakota

Department of Corrections while incarcerated, or under its supervision on

parole or suspended sentence.

Make restitution to Allison Eastman in the amount of $§100.00.

6. - Have no contact with Allison Eastman while under the supervision of the
South Dakota Department of Corrections.

ke

* The Court recommends that the Department of Corrections afford Defendant
_ opportunities for chemical dependency gvaluations, treatment and afiercare during the
time Defendant is under the supervision of the Department of Corrections.

T IT IS FURTHER ORDERED that the Defendant be granted credit for the three (3) days _
served i in the county jail in this matter through March 14, 2024 as well as cred:t for time spent _
awa:mng transport to the pemtentlary BT

| T8 FURTHER ORDERED that the cha.rge of Aggravated Assault (count 1), SDCL22-
18—1 1, inthe case be dlsnussed pumuant 10 an agreemeut between the Defendant :md the State =



... ITIS FURTHER ORDERED, ADJUDGED AND DECREED that Defendant stand
committed to the custody of the Roberts County Sheriff pending transportation to the
Penitentiary and execution of the Judgment and sentence.

BY THE COURT:

3/18/2024 12:59:21 PM
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THE DEFENDANT: Yes, sir,

MR. KIRCHMEIER: Your Honor, Mr., White does have Mr. Dcocdy
appolnted on ancother matter, The State would stipulate to
the appointment in this case as well.,

THE COURT: All right. So, Mr. White, what I'm geing to
do is waive your application, Lhat way you don't have ta
fill out another piece cof paperwerk.

THE DEFENDANT: All right.

THE COURT: And 7'm going to appeint Mr. Doody te help you
cut in this case. As you heard me say multiplie times this
morning, very impcrtant thal you stay in contact with him.
S0 if you need his card, please take it. And then mzke
sure to keep your appoiniments with him so he can help you
out,

As far as your hext court date goes, that's going Lo
be about 45 days down the line, and it's golng Lo be
January 3rd ak 2:00 in the afterncon for a preiiminary
hearing. Do you have any guestions, Mr. White?

THE DEFENDANT: No, sir,
THE COURT: All right. Have a good rest of your day.
THe DEFENDANT: Thank you. You too.

(WHERFUPON, the faregeing procecedings concluded.)
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THE CQURT: All right, ladies and gentlemen,
what I'm going to do now is go over all your
constituticonal and statutory rights, the pleas that
are available to you and the ccnseguences of a guilty
plea. I'm going to talk about some other things with
you, as well. Now while I intend te give this advisory
to all of you as a group, T will be calling your cases
individually. S¢ if there's something that you Go uot
hear or understand please tell me about it when I call
your case individually. Your rights are as follows.
You have the right to a speecdy, public trial by an
impartial jury here in Roberts County. You have the
right to defend this case both in person and with the
assistance of an attoraey. That right to be
represented by an attorney applies at every stage of
the proceedings against you. Aad Lf you cannot afford
an attorney one will be appointed tc represent you. At
your trial if you want a trial you have the right to
meet all the witnesses against you face to face right
here in this ¢ourtroom. You have the right to hear all
of the restimony of those witnesses, and you have the
right to cross-examine those witnesses. You have the
right to call witnesses on yocur own behalf. And you
have the right to have subpoenas issued by the Court

at public expense to cempel the attendance in court of
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your own witnesses. You aiso have the right to remain

silent. That means do you not have to give any
statement to the pclice or the sheriff or any other
law enforcement officer. But I would remind youo that
anything do you say volumtarily here today or at a
later time could be used against you in connection
with this or some other proceeding. You alsa have the
right not to testify against yourself, In other words,
you cam testify ¢or not as you see fit, and you cannot
be forced to testify against yourself. You also do not
have to prove yourself innocent. You have the right to
require that the State prove any charge against you
beyond a reasonable doubt. Which means, of course,
that each of the 12 jurors would have to be vonvinced
beyond a reasonable doubt of your guilt before they
could find you Quiltg as to any charge against you.
You also have a right to have a reasonable bond set
and once it is posted be at liberty on that bond while
your case ls pending. Now if you're charged with a
felony that has not yet been indicted you also have
the right to a prelimlinary hearing if you have not had
one yet. Tc any charges there are five possible pleas
that you can enter: Nebl guilty, not gullty and not
guilty by reasen of insanity, gquilty, quilty but

mentally ill, or only with special permission of the
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Court, ne contest. If you plead not guiity you will
keep that presumption of innocence. By entering a plea
of not guilty the burden to prove all the essential
elements of the charge or charges against you beyend a
reasonable doubt will remain with the State. On the
other hand, if you enter a plea of guilty or no
contest you would be admitting the offense and by
doing that you would thereby waive or give up the
right to trial, the right to confrent and
cross-examine witnesses and the right oot to be

compelled to lncriminate yourself. And 1if you plead

gquilty or no contest I may ask you questions about the

offense to which you have plead guilty or no contest
to. And if you were to falsely answer those guestions
under ocath on the record and in the presence of your
atterney those answers could later be used against you
in ‘a further prosecuticn for perjury. By entering a
plea of guilty or no contest, all that would then
remaln would be for the Court to impose sentence upon
you. Finally, some of you may be here teday on a
petition to modify or revoke your probation. If that's
the case you have many of the same rights that I just
talked about including the right to know what the
State says you have done wrong, of the right to a

speedy hearing before the Court, the right to counsel,
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the right to subpoena witnesses, the right to
cross—examine witnesses, and the right not to testify.
There are some differences, however, including the.
burden of proof. In a petiticn to medify or revoke
your probation the State does not have to prove that
you violated the terms af your probation beyond a
reasonable doupt, but only to my reasonable
satisfaction which is a much loweér hurdle the State to
clear. In addition, if ycu want a hearing that hearing
would be to the Ceurt and not to a jury.

(A mumber of other cases were heard before
continuing with the following.)

THE COURT: Vernon White. This is a hearing in
the case of the State ¢f Scuth Dakota v. Vernon White,
file 22-657. The defendant is personally present in
court this afternoon along with his attormey Robert
Doecdy. And the 5State is represented by Roberts County
State's Attorney Dylan Kirchmeier., This is the time
and plare that's been set for arraigmment in this
matter., Mr. Doody, what's the plan for today?

MR. DOODY: My client intends to plead not
guilty and request a jury trial.

THE CQURT: So Mr. White, you are charged by
way of indictment with Aggravated Assault, do you have

a copy of that indictment in front of you?




T T T T I
W 0~ Ov W b W B e

20

-
4

22
23
24
25

- T - < SN S, R T I~ 0 S B

MR. WHITE: Yes, sir.

THE COURT: For purposes of today's hearing,
did you want that document read out loud to you?

MR. WHITE: No, sir,

THE COURT: And were you here in court when I
went over everybody's ceonstitutional and statutory
rights with them?

MR. WHITE: Yes, sir.

THE COURT: And did you understand those rights
and hew those rights may apply teo you?

MR, WHITE: Yes, sir.

THE COURT: So as to Count I what plea did you
wish to enter?

MR. WHITE: Not guilty.

THE COURT: And as to Count IA, what plea did
you wish to enter?

MR. WHITE: Not quilty.

THE CCURT: The not guility pleas are received.
In terms of type of trial that you want to have, sir,
do you have want a trial to the Court or a Jjury trial?

MR. WHITE: Jury.

THE CQURT: So it will be placed on the jury
trial calendar. Other matters we need to address
today, Mr. Rirchmeier?

MR. KIRCHMEIER: The Court's standard
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modificat ion of bond conditions?

THE COURT: Anything else besides that, Mr,
Kirchmeier?

MR, KIRCHMEIER: No, Your Honor.

THE COURT: Mr, Doody, anything else we need to
address on the record today?

MER. DOQORY: No, Your Honor.

THE COURT: So Mr. White, you'll be allowed to
remain out on bond on the same terms and conditicns as
previously ordered. Your bond will be modified,
however, to include the requirement that you stay in
contact with Mr. Doody no less than every two weeks.
Mr. Doody may want to talk to you more freguently than
that and if he does you need to return those calls or
make contact with his office. At a minimum you will
need to contact Mr, Doody's office at least every two
weeks. If you don't do that or if you fail to do that
you put Mr. Doody in a very uncomfortable and awkward
position of having to came to me tell me he's had no
contact with you. If that happens it's a very high
iikelihooid that there will be a berich warrant for your
arrest. Do you have any problem with keeping in
contact with Mr. Doody between now and the beginning
of your case?

MR, WHITE: No, sir.
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THE COURT: We're in recess in this matter.
(End of proceedings.)
STATE OF SOUTH DAKOTA )
, SS CERTIFICATE
COUNTY OF ROBERTS )
I, Calleen Thorn Misterek, RPR, do hereby

certify that I acted as such reporter for this hearing

and that the preceding 7 pages constitute a full, true

and correct transcript of all of the proceedings held

thereon.
Dated at Sisseton, South Dakota, this 26éth day
of June, 2024.

/s/. RPR

Court Reporter
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have a private investigator investigate this matter,
You understand, sir, that if T were to grant that
request the time would be tolled against you for
purposes of the 18G-day calculation?

MR. WHITE: Yes.

THE CQOURT: And are you joining in the request
for a continuance?

MR. WHITE: Yes.

THE COURT: 5o that motion for a continuance

would be granted. What I'm going to do, sir, is I'm

going to set your trial date then for our October
stack date which is October 26th. I will eater an
amended schedul ing order tecday that ssts forth varicus
dates and deadlines regarding pre-trial motions.
Anything else we need to address with respect to the
metion for continuance, Mr, Doody?

MR. DOODY: Not for the mction for comtinuance
but motion for private investigator.

THE COURT: Before we get to that, Mr. Doody,
Mr. Kirchmeier, anything else on the motion for
centinuance?

MR. KIRCHMEIER: Just I think we can cancel
the pre-trial conference that was originally
scheduled, I believe, for 9:00 A.M. this coming

Thursday singe the continuance has been granted.
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COUNTY OF ROBERTS )

I, Calleen Thorn Misterek, RPR, do hereby
certify that 1 acted as such reporter for this hearing
and that the preceding 5 pages constitute a full, true
and ccrrect transcript of all of rthe proceedings held
thereon.

Cated at Sisseton, Scuth Dakota, this 24th day

of June, 2024.

/ss/ RPR

Court Reporter
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(WHFEREUPCN, the following proceedings were duly had:|
THE COURT: Mr. White. All right. This is a case in the
State at South Dakota versus Vernon White, crimirmel file
?2-657, The defendant 1s personally present ln court this
afternoen aleng with his attorney Rebert Doedy., And Lhe
Ztate 1s represented by Roberts County State's Attorney
Dylan Kirchmeier. This 1s the time and place that's been
set fcor a pretrial conference i1n this matter.

Mr., Doody, wnat do we need to talk abouf Loday?
MR. DOOLY: Judge, this would be a change of plea. We
have come to an agreement where my clienL would plead
guilly te Count 1A of the informaticon aggravated assaulit.
The senlencing would be open and we'd be requesting « PSI,
THE COURT: And, Mr. Doody, I want o make sure that I'm

onm the same page 35 you. You sSald 1A ol Lhe information.

<)

Yid you mean the indictmen!.?

MR. DOCDY: Yesa. I meant Lhe indictment. My apology.

THE COURT: &And 1s that dalso the SlLdte's understanding?
MR. KIRCHMEIER: Yep.

THE COURT: And, Mr. White, 1s that also your
understanding?

THE DEFENDANT: Yes, sir,

THE COURT: Now, Mr, White, in the course of this hearing,
I'm gcing to have some guestions for you, and | wanl you

to answer those under vath. So [ want you to stand up,




please, ralse your right hand, «nd be sworm,
VERNON LEE WHIU'I'F, JR,

was called as a witness and, peing First duly

sworn, was examlned and testified as follows:
THE COURT: You mzay be seated, sir, Do you understand,
Mr. White, that you are now under cath and li you anawer
any of my questlons falsely, that may then later gubTect
you to a further presecution for perjury or for having
made a false statementL?
THE DEFENDANT: Yea, slir.
THE COURT: Would you state lor the reccrd, rblease, your
fuil name, your age, and the extenl of your formal
education.
THE DEFENDANT: Vernon White, Junicr, age 43, and my
education is T got my GED., And T'm going to schooi right
now for eulinary arts Lo become a chef and caterer and
personal chef. Those are my major -- my major is

hospitalily and restaurant operations and management. And

my mincrs are catering and personal chef that I'm geing to

right now, IL'm going to classes.

THE, COURT: And as you sit here today, Mr, White, are you
under even the sllightest influence oi any intoxicating
beverage, medicine, oz drug of any kind?

THE DEFENDANT: No, 3.1r.

THEE COURT: Do you understand fully what's going on here
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today?

THE DEFENDANT: Yes, sir.

THE COURT: Mr. Doody, have you explained Lo your client
his statutory and ceonstitutionsl rights as iL relates Lo
this matter?

MR. DDODY: Yes, Your Honor.

THE COURT: And are you satisfied that he understands all
those rignts?

MR, DOQDY: Yes, Ycur ilenor.

THE COTRT: Mr. White, aven though your lawyer has told
you about your rights, | am alse gelng to tell you about
your rights, You have Lhe righlL to a speedy, public trial
by an impartisl jury here in Reberts County.

You a!so have rhe righl Lo defend this case, both in
perscn and with the assistance of an attorney, 7That right
tc bhe represented by an attorney applles at every stage of
the proceedings against you. And if you cannot afford an
attorney, one will be appointed to repregent you,

At vour trial, 1f you want a trial, you have Lhe
right Lo meet all of the witnesses against you lace to
face righ! here in Lhe courtroom. Yecu have the right to
tear all of the restimony of these witnesses and you have
the right t¢ cross-examlne those witnesses., You alsc have
the right to call witnesses on your own behalf. And you

have the righlL v hkave subpoenas issued by the Court al
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public expense to compel the attendance iln court of your
OWN witnesses.

You alsoc nave the right to remain silent. Thabt means
you do not have to give any statement to the police ar the
sheriff or any other law enforcement officer. But | will
ramind you that anything you dc say voluntarily today or
at a larer time could be used against you in connection
with Lhis or some other proceeding.

You also have the right not to Lestify against
yourself. In other wcrzs, you can testify or not as you
see f£it and you cannot be forced to Lestify against
yourself, You alse do not have to prove yourself
innocenr, You kave the right to reguire that the State
prove any charge against you beyond & reasonabis doubt,
which means, of course, Lhat each af the 12 jurors would
have to pe canvinced beyond a reasconable doutit of your
guilt before thiey could find you guilty as to any charge
against you,

You also have the right to have a reasonable bond getn
and, once it ls posted, to be al liberty on that bond
while yeur case is pending.

Toe any charges there sre live po=slble pleas you can
enter: NobL gurlty; not guilty and not guilty by reason of
insanity; quilty; guilty but memtally 1ll; or only with

apecial permission of the Court, no contast,
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By pleading not gullty, you keep Lhat presumption of
innocence. By pleading not guilty, the burden to prove
all the essentiaL eclements of the charge or charges
against you beyond a reasonable doubt will remain with the
State.

on the ether hand, 1f you enter & plea cof guilty, you
would be admitting the cifense. And, in deolng thal, you
would thercby walve or glve up the right to trial, the
right Lo confront, crogss—examine witnesses, and Lhe right
not to lncriminate yourself., By enlering a ples of guilty
or no contest, all that would then remain would be for the
CouIXt TH 1lepese sentence upon you.

Mr. White, dild you understanag Lhose rights as I went
through them with you?
lHE DEFENDANT: Yes, sir.

THE COURT: Do ycu have any questions on Lhese righlas or
how thase rights may apply to you?

THE DEFENDANT: No, sir.

Trk COURT: And do you understand that if you enter a plea
of gquilty here today that you weuld thereby waive or give
up each of those righls which T previously told you about?
THE DELENDANYT: Yes, sir.

THE COURT: Now, you are charged by way of indictment.

And so at this time 1'd call upen the State Lo read the

relevant perliocns cof the indlctment.
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{Indictment read by State's Attorney Dylan Klrchmeier.)
THE COURT: Mr, While, you have a right to a copy of the
indictment that's been filed against you. 0Oid you raceive
a copy of that?

THE DEFENDANT: Yes, sir.

THE COURT: Did you the read that docunment carefully and

vnderslang 1t fully?

THE DEFENDANT: Yes, s=ir,

THE COURT: Is your name spelled correcily in that
document?

'"HE DEFENDANT: Yes, sir.

THE COURT: Dec you understand what Counbl 1A of the
indictment «harges you with having done?

THE DEFERDANT: Yes.

THE COURT: I am going to tell you now abcut the maximum
penaltles for that offense., That's a Class 3 Felony, 80
It carries yp to 15 years' imprisonment in the state
penitentiary, a fine of $30,000, or & combination of Lhe
two, o you understand that?

THE DEFRNDANT: Yes, sir.

THE COURT: In additlion te the maximuw penalties that T
just told you about, you may aisc be required Lo pay
restitution, inciuding court cosls and testing costs., Do
you understand that?

THE DEFENDANT: Yes, sir.
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THE TOURT: Do you have any guestions about Lhe charges
pending againsl you or Lhe maximum penaltiea?

THE DEFENDANT: No, sir.

THE COURT: Now, the plea agreement, as I understand il,
is5 thal you are gecing te enter a piea of guilty Lo

Count 1lA. In exchange for that plea, any other charges
would bs dismissed and that iL'a an apen sentence, 18
that yeur understanding as well?

THE DEFENDANT: Yes, s=lr,

THE COURT: Did_you ge over bthat plea agreemeni with

Mr. Doody before court?

THE CEFENDANT: Yes,

THR CCURT: [Did you understand it?

THE DEFENDANT: Yes, sir.

THE COURT: 1s there anything that was l!efl cut of Lhat
pied agreement. Lhat you thought would be part of ic?

THE DEFENDANT: No, sir.

THE COURT: Now, do you understand thal any
recomrendal icng ar ycur sentencing made to me by your
atlcerney or by the state's atlorney or by anyone else for
that matter are not einding con me?

THE DEFENDANT: Yes, sir.

THEF COURI: Do you understand that I vould sentence you to
something dillerent even more severe than anything being

recormendad to me?
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DEFENUANT: VYes, alr,

COURT: Has anycne threatened you or anyene else in
way to get you Lo plead guilty to Count 1A ¢ the
ctment?

DEFENDANT: No, sir.

COURT: Cther than the plea agreament, has anyone

premised you anything to get you to plead guilly today?

THE

‘THE

woul

THE

THE

UEFENDANT: No, sir.

COURT: Has anyone promised you What sentence you
a receive if you plead guilty?

DEFENDANT: No, sir.

COURT: |f you were Lo enter a plea to Lhis charge

here today, would that plea be made voluntarily on your

part

THE

THE

Mr.

and of your own free will?
DEFENDANT: Yes, sir.,
COURYT: fiave you had enougn time to talk wilh

Poody about your case and about what you should do

kere today?

THE:
THE
anc
THHE
YHE
this

the

DEFENDANT: Yes, sir.

COURT: Have you beer fully satisfied with the advice
representation Mr. Doody has given you in this case?
DEFENDANT: Yes, sir.

COURT: Vernon [ee White, Junlor, it is Lhe finding of
Court that you have been reqularly held tc answar te

charge contaimed in Count 1A ¢f the indictment, that
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you have been and ars presently represented by compelent
~counsel, that you have been informed by counsel and the
Court of your tsonstitutional and statutory rights, and
that yeu understand those rights.

1 tind also that the defendanl under=tands the nature

ana cause of Lhe aguusations against him, as well as the

possibie penalties, and that he is competent to enter a

plea to thls charge 1n this court. 1 find thsat the
defendant. 18 not acting under duress, but is acting under
his own free will, And the Court therefore is ready Lo
receive Lhe defendant's plea,

Would you stand, sir?

Vernon Lee White, Junicr, Lo the charge c¢ontained in
Cecunt 1A ol the indictment, namely thal on cor about
June 2¢, 2027, here in Reberts County, South Dakota, you,
Vernon lee White, Junior, did commit the publiz ottense of
aggravaled assault, what plea did you wish to emnter?
THE DEFENDANT: Guilty.
THE COURT: You may be seated, sir,

Can the slate provide a factual basis?
MR, KIRCHMETER: Yes, Your Honor. On June 26, 2(0zZ2, here
in Roberts County, Vernon White, Junior, had contact wlith
Allison Kastman., And during that contact, Mr. White
placerd both of his hands arcund Ms. Fastman's throat and

began te choke her. Ms, Eastman indicated thal she was
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scared for her life and that she had lost consclousness
wher: that ~-- when tis hands were arpund her throst.

TEE COURT: Mr. Doody, any disagreement with that factual
basis?

MR, DOODY: N, Your Honor.

THE COURT: I find that there's a factual basis for Lhe

plea and the plea wili be accepted. I theve are any

pending motlions, those are all now denied as moot. The
Court is golng to order the preparation of a presentence
investigation raport.

March 7th, Billy, is that encugh time?
MR. KIRCHMFTER: I don't think they really have many
pendlng right now.
THE COURT: L1l'm sorry?
MR, KIRCHMEIER: | don't think there are many pending P5Is
with Court Sefvices, right now, so ——
THE COURT: T guess, Mr. Xirchmetier, the reason 1L
suggested that dare iz we're almost inte February and |
want Lo make sure that everybody has enough time Lo get
the inlformatior to me that they feel is necessary. 3o |
will sel it for March 7th at 1 p.m.

If Tourt Services gets the presentence investigation
report done sooner than that and you Lulks want to move up
the sentencing, wo can do thal. But st least it's on Lha

calendar.
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1 Other mallers we need to talk about today,
2 Mr. Kirchmeler?
3 MR. KiRCHMETER: No, Your Honor.
4 THE COURT: Mr. Doody?
g MR, DOODY: No, Your Honor.
G THE COURT: Mr, White, you are going to remain out on bond
7 pending your sentencing. Make sure you continue Lo follow
8 all the rules that the Court previsgusly ordered as a
o ¢ondition of your bond. And you will need to be back in
10 this courtroom ¢n March 7th at 1 p.m, Al! right?
11 YHE DEFENDANT: Yes, sir.
12 THE CCGURT: All right. We're in recess in this matter,
13 [WHERKPON, the foregaing proceedings were concluded.)
14
15
16
17
18
19
20)
21
22
23
24
25
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STATF OF SQUTH DAKOTA :
) 88, CERTIFICATE
COUNTY OF DAY )

I, KELLT LARDY, RPR, an Official Court Reporter and

Notary Public in the State of South Dakota, Fifth Judicial
Circuit, de hereby certify that T reported in machine
shorthand the procsedings in the above-entitled matrer and
that Pages 1 through 13, inclusive, are a Lrue and correct
copy, to the best cf my ability, of my stenotype notes of
said proccedings had before the HONCRABIF MARSHALL LOVRIEN,
Circuit Courl Judge.

NDated at Sisseton, South Daknta, this 6th day of

May, 2024,

/s/ Relll lardy
KELLTI LARDY, RPR
My Commission Expires: 10/21/28
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(WHEREUPON, the foliowing proceedings were duly had::
TEE COURT: A1) right. We are on the record. Qur first
file thls aftsrnoon is criminzl file 22-637, The 3tate ci
Scuth Dakota versus Varncn White. Mr. White is persoenslly
oreésent 1n court this afterticon along with his attorney
Robert Doondy. And the State is representsd by Roberls
County Stztes Attorney Dylan Kirchmeier, This is the time
and place that's besr ser for i sentencing in this matter,

Mr, White, have yocu received and read 3 copy of the
presentence investigation repert that's been prepzarsd in
this matter.
THE DEFENDANT: Yes, sir.
TEE CQURT: Is that true for counsel for both sldes?
Mz, XTRCHMZIER: Yes.
ME. DOORY: Yes, Your Hener.
THE £CURT: I, tog, nave received and read that document
along with the support letters that were nor rncluded wit
the presentence investigation repert that Mr. Doocy
emziled to Mr. Kirchmelsr as well as the Court., And,
zounsel, just so you know, it's going te be my intention
ta have those letters inciuded as part of the presentence
investigaticn report IOY flllnq in this matter,

No you have any cbkbjection ©o that, Mr, Kirchmeler?
MR, KIRCHMEIER: WNc, Yeur Hoéncr.

THE COURT: Mr., Doody?
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MR, DOODY: No, Your Henor.

THE COURT: &And Mr. Doody also provided the Court prior to
the hearing with a letler written by Mr, White to

Ms. Eastman in this matter,

Mr, Kirchmeier, have you had an cpportunity Lo look
at that?

MR. KiRCHMEIER: T have.
THE COURT: And that will also he filed,

In terms of correclLions that need Lo be made to the
presentence investigatlon report, Mr. Kirchmeier, any [rom
the State?

MR, KTRCAMEIER: No.

THE COURT: Mr, Doody?

MR, DOODY: Just that the sentencing date needs to be
changed hecause we (inatdible) to March 14 of 2¢24.

THE COURT: ‘That is noted, Mr., Doody. Does elther side
have anything by way ol evidsnce?

MR, KIRCHMEIER: No.

MR. DOODY: No, Your Honeor.

THE COURT: Comments, Mr. Kirchmeier?

MR. KIRCHMEIER: Your lonor, before 1 get into that, zZan 1
just take a minute to make a phcne-cali te the j3ll o
make sure that scmebody's coming?

THE COURT: Certalinly.

Mr. Xirchmeier, did you wanl to proceed or did you
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want to walit?
MR. KIRCHMEIER: Zan we Just give it a ccuple of minutes?
She's on her way.
Tﬁg COURT: You bet.

ALl right. We zre bzack on the mscerd in filie 22-657,
The Court had asked counsel if elther =ide had anything by
way of evldence. Mr., Kirchmeier, does the state have any
evidence it wishes to present?
¥R. KIRCHMEIER: No, Your Horazr.
THE COURT: Mxr., Coopdy?

MR, DOCDY: No, Your Horor.

b1
0}

THE COQURT: Comments, Mr. Kirchmeier
MR, RKIRCHMEILIEZER: Thank you, Your Honor. You know, Judge,
it's qul-ze teliing at the beginning of the presentence
investigation with the victim's comments regarding the
cffense. The State would like o poont our Ma. Eastman's
statement that whiis she was aware of Mr. White, she had
no pricr contact or friendship or, frankly, any type of
retatienship with him., To the State, that screams a
random act of violence.

She goes oun to say she Was at & party. Mr. White was
aleo there, They went outside., And Mr. White grabbed and

sgueezed her neck with such force that she was unable to

£

LY
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breathe, o was she aitle to scream for help. 3he says

sre woke up next -- we cecrroborate that with the
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information that she gave law enforcemsnt in the pollee
report.. She losl consciousness, woke up after being
chioked by Mr. Wnite a, frankly, bloody mess.

The Court can see the pictures of Ms. Easitman that
were taken by law enforcement. In the police report she's
got bloody elbows, a bldody forehead. You can see the
markings on her neck from whare Mr, White's hands were
around her neck and squeezing her.

You know, in kindsight, Judge, the State has been
reviewing the police report in this matrer and the
other —— all evidence in this matter leading up te teday's
hoarlng. And, gquite frankly, the State probanly should
have charged Lhle cut as attempted murder.

Squeezing someone's neck to the peint timt they can't
breathe, they can't scream, that they black out, iF
Mr. White would have held onto that grip for jusl a few
more seconds, it's, gulte frankly Ms, Fastman, may not be
breathlng today.

So the tTact that Mr. White ls standing convicted ol
aggravated assault rather than attempted murder or murder
is a benefil Lo him as L1t stands.

Because of Lhe random act e¢f the violence here, thom
having no prior ralationship, the manner in which the
assault was perpetrated, and the prioar history Lhat

Mr. White has &s noted in the criminal histcry that was
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orcvided in the PSI, mostly being that this s not his

first go-around with felony offenses, I believe he has

pr:or felony DUTs as well as a -- iirany might not ke the
right wérd — put the pricr cifenses including assault

agsinst law enforeement, T believe that of a IZelony
nature, the Stats is regquesting that the Courl sentence
Mr. White to the Soutk Dakots State Penitentlary for a
period of 15 years and suspending three of those years.
Yaur Honar, this was a :andcm, senseless zct of
wislence that very easily could have taken the life of
Ms, Eastman hac Mr., White continued his chceke Hold on her
for sjust a few more seconds.
in addition, the State weuld be requesting Lhat
Mr. White be ordered to maks restitution to Ms. Eastman in
rhe smount of $:00 for the ¢lothes nf hars that were
reined as 2 result of Mr. White's random ang senseless act
of violence upon her.
THE COURT: Thank you, Mr. Kirchmeier.
Tomments, Mr. 2oody?

ME., DOCOY: Your Honor, we are reguesting a suspended

executinn of sentence in this case. As laid ocut in the
reports and in the letters, we'd like the Court Lo taxe
INTO Consiceration several different thinus.

First, that while cut on cond, Mr, Wnite, and it's

peer over 3 year, has follewed ail bona conditions,

There
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have been nc allegations of alcohol abuse. He has shown
up for every =ingle court appearance. He has maintained
good contact with my office. He has always come in, come
in on time for all my meetings. S5¢ he can show Lhat he
can zbide by the law tor the last year, He has done
nothing, nothing wreng. He's not Lroken any condition of
bond.

Second, he has accepted responsibility andg he has
provided the Court with an apology letter to Ms, Hastman.

Third, Mr. White has an exceplicnal wark history and
work experience which was testified to by the letlers that
have been provided to the Courz, In the PSI and from Lhe
PSI itself. He 1s rapidly moving up in work. Ard he is
deing 2 wvery good job ot Lhat.

Mearwhi le, another consideraticn iIs that he's going
to schonl. He is gseeklng to educate himself or regeiva an
educaticn that will enly benefit him and the community.

He does have a house here ln town and takes care ol ong of
his c¢hildren, which has been noted in the P51, T have no
doubt that he's & good, loving father, and s kind man to
nis son. Nothing indicates that to the contrary.

He is looking t¢ cne day start his own busihess, He
has goals and ambitions and dreams of things to de next
year. This was an unfertunate svent due to aluohol abuse.

We can zece that in Mr, Wnite's past that there was
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instances of [elornies due to alcohel abuse.
We den't believe, though, that the removal of
Mr. White from the ccmmunizy for @ penitentiary sentence

xriate in this
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ase, We thlnk that taking a 100Kk
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3t the past year and ingdeed the fact that he has been able

rt

to bounce pack from penitentiary sentences aad is stili an
excepticnal worker znd seeking schools and taxing care of
his scn and Ras a house and with &1t of these things,
paint s picture of scmecne who 1s capatle of being under
community supervision. So we would ask fcr a suspended
executicn of senrtence in this matter.

TifE COURT: Trank yea, Mr. Doody.

Mr. White, is there anythning you want to say on your
own pahalf? You don't have to, of course, bat you can if
voua like.

THE DEFENDANT: Yeah, Well, you know, like, I took
responsibility of my actions, you knsw. Like, I accept
it, you know. And like I said, with the past year, I

maven't touched single drop of sicohol. You know, I

il

know it's bad. You know, and it affects me in a negative
way. Sz T khaven't touched it at al..

Angd even prier to that from when I get out ¢f prison,
from before from the simple assault of law enforcement, T
taven't touched a drop alnce until thig ingident, So I

xnow thar, yecu xnow, alceohcl 18 bad for me. So 1l know now
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that I cvould never tounch il again, and I'm nol planning
O,

Bs you know it showd, T've been out on bond and
abided sverything because you know | can — wanted to
prove to the community-and to you guys, Lo my stati, my
workers, you knew, I @m a good person.

Yyou know, and I do — I am goling to schoc) online Lo
cecome a chef, You know, my degree, my assoclare's degree
is hospitality, restaurant operations managemerl. And
that is my goa! because my goal is to start a business
kere in Lhe commumily, to serve Ioed to people, because
that's my passion, that's what I love deing is cooking.
And I want to do that, you knsw, fcr people.

¥ou know, and then support my family, my son, you
know, he's my world, you know. T've been taking care of
him ever singe he was a baby since he was born and his mom
laft, So IL've had him ever since.

¥You know, and with work, you know, T worked in the
restauranl at Dakota Maglic Casine. And every -- evary
night — every task that 1 had in that restaurant or both
restaurants, I make it a2 point tec make sure the customers
get their food plated and cooked right. And I'a train the
cooks to do it this way, the right way. And I'd expand my
knowledge from what I'm learning in school to the cooks

that work there.
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Sc thers's s many pessibilities to when [ graduate,
February 19th of 2325, that T could be a censultant, you
know. ! can ¢go to businesses dnd consult with and train
their staff and, you kacw, help their business thrive.

You Know, because I was manager, restaurant manager L[or
Cakcza Comnection for four years, 1 started as a
dishwasher and moved up to prep couvk, to line cock,
superviscr, yéd Xnow, and the manager. And all the years
that the Comnectiorn has keen cpen since '34, I was the
only manager thst pur that restsurant in the biack, 80
grand £or tour consecurtive months.

Anc at that time, Garret Renville was ths GM, but
he's our the chairman now. 5S¢ he voucned for me. You
know, ke knows I know now to ao my Jobk and he Kknows my
work ethic. Everybody that I worx with, Lhey tell the
same sicry abgut me, you know, he's here on time, ke's

consistent, ycu know, he goes beyend. Because Lhat's what

T do, that's my job. That's what you guys are paying me

L )

re do is to do zhis exceptional work for pecple.

And it's, you know, community. You know, like, say,
you Quys ccme up there, ycu knew, I see you quys, you guys
come up there and eat. [ make sure ycur dish ls cooked
and .ocks presentable that when yecu walk up and, like,

wow, I will enjcy this. And that's what I ¢o every day In

life, you know, and that's whal Z've peen coing, you know,
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in my life.

I never theught, you koow, 1 could go Lo college, you
know, because of my past, you know, L thought T'd never
succeed. You know, like, a lot of people doubt me, you
know, but T proved myself throughout the y=zars, you Xnow.

And it's -- it's been, like, almost 12 years since I
touched alcohol. And then ss from the time 1 got out and
then from the time now, that's been over 12 years. 1
haven't even though:t about it, anever drank it until this,
you know, this one time,

And now, I moved on, vyou know, like | accept
responsibllily, 1 apologized to her, T can't do it in
person, vyou know, but ! would. And I jusT want to move
on., And 1 wish ner the best, you know. I hope goed
things happen, you know, Lor her, yocu krow, like I say,
but 1 algo want to move cn with my life. I want to
sucecoed Too.,

And that's what T am doing for the nexl year, two
years. I'm golng to finish my scheoling and then
hopefully start my business., You know, bacause 1'm saving
up money for that too. You know, there's a let of things
I'm deing te bether myself,

And T Just hope, you know, 1 get that change, you
know. T said, you know, I can be a productive member in

this community, you know. And people can change. T sald
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1 have changed =ince tnis incicdent. It made me really

per my eyes. 1 said prison is net the life for me.,

€

2

I gat too many people depending oa me, you Xnew, and
they see that snd even at work they =ee that. You know,
when I'm on my days off, you xnow people calllng back inm.
He's the cnly one who knows what geoes on in this kitchen.

And I just want to give it -- you koow, prove that
chance to you guys that 7 can do this snd grant my
suspended execut:zon af sentence so I <an prove to you guys
that I am a procductive member. And ! will abide by every
rule. And I am never golng to touch aigohol sgain. And
that's a promise. You know, t's net for me. Like I

a4id, T wag sgcher for those amcunt of yasrs.

3

Ard this ore time I drank and I have this happen. Sc
noew 1 knew for a fact it's never going Te be a part of my
liTe and I haven't tecuched it since this inaident.

and, you know, I just got tece many things, positive
things that I get geing for me new 1n the past year. And

I might even move up to restaurant manager here at the

7]

Magic. The CEO is taglking tec me, you know, and saxd there
will be changes geing on in this department, i1f you are

willing o step up, he said, will you be able to step up

E
§
%f,-
"t
b]
i
(3]
v
9]
m

if 1 give you
Ang I said, yes, sir, I will give you my best if you

give me the chance and opportunity to prove wmyself to you
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as my boss, That's how T do my best for this restaurant,
porh these restaurantg., PBecause there 13 three
restaurants that I'd be over, Lhe Clubhouse, Twin Buffale,
and Seven Elros. Those wiIl ke the ones, that if I take
control ©f it, those are the ocanes that T will be managing.
Anc !'m just trying to do my best. You know, because
the customsr is what malters when Lt comes to hoapital
industry, so. that's my goal. You know, and I just, you
know, wani Lo be given the chance. You know, I know T
made one mistake and I'm sorry. I apologize, you knaw,
Ard it will never happen again, never happen agaln.
THE COURT: “hank you Mr. White., And, Mr, White, 1l was
jorting some noles down as you were making comments. L
want to make sure that | understood correctly. [id you
say you haven't had & drink in 12 years other than the
night that this incident happered?
THE DEFENDANT: Yes, sir.
THE COURT: So I am required to acquire & thorcugh
acquaintance with the character and history of the person
before me by considerlng the defendant's general moral
character, mentality, habits, scclal environment,
terdencies, age, aversion or inclination to commit corime,
life, tamily, occupation, and previcus ariminal record, as
wall as the rehablllitative prospects of the delendant,

And T have done 30 here.
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Mr. White 13 44 years old. To his credit, he
received his GED pack in 2810 when he was in thsa Scuth
Dakcte State Penitentiary. FEe is currently enrciled In
the culinary artes and hospitality and restaurant
management program and 1s scheduled tTo graduate next vear.

And se¢, 8ir, I am preud of you for Lhe GED thaf you
received ard your cesire ang passicn ro continue your
education. That is not lost on me. 1 alsc think you are
an exceptionally hard worker as indicated by the letters
of support that were written on your benalf, all of which
I have reviewed.

I, frankly, think zny employer would pe lucky te have
you on their staff baszd on your work 2thic. You are
currently employed at Dakota Magi< Casino irn the

restaurant. You've been there for nine mentns. You alsec

o

ad previcus employment for over five years, sc you
csrtainly have the apllity to workX and a good work ethic.

Ycu certainly recognize that you have a history of
alcohcli abuse, but curiously to me, the presentence
investigation report indicates that you have never
gttended tregtment. That i3 perplexing toc me, S1Y,
tecausa based on your c¢riminal history, which is
extensive, including a number of DUIs, I can't understand
why you would not have scught <ut Treatment.

Nevertheless, that's what the presentence :nvestigation
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report indicates.
I certainly recognize that you've been nn bond for a

considerablé amount of time. Mr. Doody did an excellent

job, as far as T'm concerned, advocating on your pehall

far all ot good things that you've done., You have
followed the bond conditions. You have shown up for
court. You have mst wlth Mr. Doody as regquested.

But T don't buy Lhe argument that you simply made a
misiake 1n this case. Sir, as far as |'m concerned, 4
mistake is picking up the wrong sel of keys. What you did
was commit a serious act of violence towards another
individual.

and | completely agree with Mr, Kirchmeler when ha
notes the randomness .of this act, in fact, that is the
same term I wrole in the margins of the presentence
investigation repart on page 2, where the vlectim in this
case was aware of you, but she had no prior contact or
friendship with you.

At some point you we:e both cutside in the yard, at
which Llme you grabbed her neck and squeered wlth such a
force Lhat she was unable to breathe and she was also
tnable to scream tor help.

Mr., Kirchmeier's exactly correct that it is a
miracle, quite frankly, that Ms., Fastman dldn't suffer

more severe injuries,
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And the lncident repert ithat's slso inciuded with the
presentence investigation report cerrcborates what
Ms. Eastman tolid the pressntsnce investigaticn cificer,

whor

mn

she stated that ycu came up to her, her béeing the
viczim, placed both 2f your harnds around her throat and
began to choke her. Zhe tried to scream put was nct able
<o. She said she felt 2z punch i her head and when she -—
and then she came to. [ am very troubled by the

randeomn=ss of thig act.

I

You alsg tcld me that you haven't consumed any
slechol in the last 12 years. But when 1 look at your
criminal kistory, you have & driving under the influence
conviction from 2022. 7T+'s 2024. Again, sir, you're 44
years old. You have arn extensive criminal history.

I certainly recognize tha geod things you've dene in
your life and you have done good thinmgs. And 1 hope that
you centinue to do geed things and that you set goals for
yourself and you reach those goals.

But between the driving under the iniluence

.‘
(md

convi

t

ions and then the simple assault on law enfcrcement
conviction where you spent & year and & hall in the state
penitentlary ard then get cut, your criminal history is
gcing In the wrong direction.

The level and severity ol the crimes that you commit

centinee te go up. Becauze wes've gene from a sixple
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assault against & law enforcement officer back in 2011 to
an agyravated assault in ths most instant case. And,
again, the randomness of the attack cn Lhls woman is
beyond troubllng.

Do you need rehabilitation? T chink you de, I think
you need treatment without guestion. Alceng with the DUL
conviclions, you have had multiple arrests for zimple
assault. B0 as far as 7'm concerned, yocu had a history of
aleohol-related crime and assaultlve-type behaviar that
has now escalated to an aggravated assault, completely
random and completely unproveked and wilhout
Justification,

2nd so having considered the factors that I'm
ragquired Lo censider that the Supreme Court has instructed
'rial courts to cohsider, lt's going te b2 ths judgment
and senterice of the Court Lha! you are sentenced to 15
years of cuslody in Lhoe state penitentiary. I am golng to
suspend 7 of those years.

Tha conditions cf the suspended time are going to be
that you pay a fine of 5300, court costs of $5116,50. You
will also need te make restitution Lo Lhe victim in the
amount. of 5100. You will neced to provide a sample of your
ONA it you've not done so already. You will need to rspay
Roberts County for the cost of any cvourt-appolnted

attorney [ees, And you are 1o have no contact with the
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victim in this matter,

The other conditions of the suspended time are gcing

to pe thar you follow the rules and regulations ¢f the

Repartment of Correcticns. T will give you credit far any

time you've been in custedy on this matter up Lo today's

date,

Mr. Klrechmeier, anything I missed that you thought I

was

0

MR. KIRCHMEIER:
THE COURT: Mr,
ME. LCOCLY: No,
THE COURT: Mr,

time, We're in

(WHEREUPCN, the

oing to cover?

N¢, Your Honor,

Doody?

Your Heror.

White, you are remanded To custcedy at this
recess in this matter.

faoregoing proceedings were concluded. )
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IN CLRCUIT CQURT )
+ 85 TRANSCRIBER'S CERTIFTCATE

COUNTY OF ROBERTS )

I, Kelll Lardy, Official Court Reporter in the
Fifth Judicial Circuit. of the Srate ¢! Scuth Dakota, hereby
gcertity that the transcript of proceedings in the
abeve-entitled action is 3 true and accurate lLranscript of
the electronic recording of Lhe proceedings.

Dated thix 6th day of May, 2024.

/s/ Kelli Lardy

EKELLI LARDY, REPR
My Commission Explres: 10/21/28
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IN THE SUPREME COURT
STATE OF SOUTH DAKOTA

No. 30661

STATE OF SOUTH DAKOTA,
Plaintiff and Appellee,

V.

VERNON LEE WHITE, JR.,

Defendant and Appellant.

PRELIMINARY STATEMENT
Throughout this brief, Plaintiff/Appellee, State of South Dakota,
is referred to as “State.” Defendant/Appellant, Vernon Lee White, Jr., is
referred to as “Defendant.” The victim is referred to by her initials,
“A.E.” The settled record in the underlying case is denoted as “SR.”
Defendant’s Brief is denoted as “DB.” All references to documents will

be followed by the appropriate page number(s).

JURISDICTIONAL STATEMENT

On March 18, 2024, the Honorable Marshall C. Lovrien, Circuit
Court Judge, Fifth Judicial Circuit, entered a Judgment of Conviction in
State of South Dakota v. Vernon Lee White, Jr., Roberts County Criminal
File Number 54CRI22-000657. SR:167-69. Defendant filed his Notice of
Appeal on March 20, 2024. SR:172-73. This Court has jurisdiction

under SDCI. 23A-32-2.



STATEMENT OF LEGAL ISSUE AND AUTHORITIES
L.

WHETHER THE CIRCUIT COURT ABUSED ITS DISCRETION
WHEN WEIGHING THE SENTENCING FACTORS?

The circuit court did not rule on this issue.

State v. Caffee, 2023 S.D. 51, 996 N.W.2d 351

State v. Deleon, 2022 S.D. 21,973 N.W.2d 241

State v. Lanpher, 2024 S.D. 26, 7 N.W.3d 308

STATEMENT OF THE CASE AND FACTS!

On October 3, 2022, in Roberts County Criminal File Number
D4CRI22-000657, the State’s Attorney filed a Complaint charging
Defendant with one count of Aggravated Assault in violation of SDCL 22-
18-1.1(8), or in the alternative, in violation of SDCL 22-18-1.1(1). SR:1.
The victim was alleged to be A.E. SR:1. On December 30, 2022, a
Roberts County Grand Jury indicted Defendant with the alternative
counts from the Complaint. SR:9.

On January 29, 2024, Defendant appeared before the Honorable
Marshall C. Lovrien, Circuit Court Judge, Fifth Judicial Circuit, (“circuit
court”) for a change of plea hearing. SR:195. Defendant sought to plead

guilty to Aggravated Assault in violation of SDCL 22-18-1.1(8). SR:196.

1 The Statement of the Case and Statement of the Facts sections are
combined because of the intertwined nature of the facts and procedural
history.



The circuit court informed Defendant of his rights. SR:198-200.
Defendant stated that he understood his rights and did not have any
questions. SR:200. The circuit court further advised Defendant that
Aggravated Assault in violation of SDCL 22-18-1.1(8) was a Class 3
felony. SR:201. The circuit court advised Defendant that the maximum
sentence for a Class 3 felony was fifteen years in prison. SR:201.
Defendant stated he understood. SR:201. The circuit court found that
Defendant was advised of his constitutional and statutory rights,
understood the nature and the charges against him, understood the
maximum possible punishment, was acting on his own free will, and was
competent to enter a plea. SR:203-04. Defendant entered a plea of
guilty. SR:204.

The State set forth the factual basis for the record. SR:204-03.
The State said that on June 26, 2022, in Roberts County, Defendant
placed both of his hands around A.E.’s throat and choked her. SR:204-
05. A.E. was scared for her life and lost consciousness. SR:204-05.
Defendant’s counsel agreed with the factual basis statement. SR:205.
The circuit court found there was a factual basis and accepted the plea.
SR:2005.

The circuit court ordered court services to prepare a Presentence
Investigation Report (“PSI”) and a PSI was prepared. SR:138-66, 205.
Defendant’s prior record, according to the information before the circuit

court, included a criminal history with alcohol-related offenses beginning



when he was a juvenile. SR:141, 154-61. The information included, in
part, a conviction for Simple Assault on Law Enforcement and multiple
convictions for Driving Under the Influence. SR:141, 154-61. The
information also showed Defendant had a history of alcohol abuse.
SR:140, 154-61.

On March 14, 2024, Defendant appeared before the circuit court
for sentencing. SR:168, 211. During the hearing, the circuit court gave
the State, Defendant’s counsel, and Defendant an opportunity to be
heard. SR:214-23. The State argued that a fifteen-year penitentiary
sentence with three years suspended was appropriate. SR:216. The
State argued that Defendant engaged in a random, senseless, act of
violence when he assaulted a person he had no prior relationship with.
SR:214-16. Defendant squeezed A.E.’s neck with such force that she
could not breathe or scream. SR:214-15. She lost consciousness and
woke up covered in blood. SR:214-15. The State noted that, in
hindsight, it should have charged Defendant with attempted murder.
SR:215.

Defendant’s counsel argued for a suspended execution of sentence.
SR:216. Defendant’s counsel noted that Defendant was out on bond over
a year and followed all bond conditions. SR:216. Defendant’s counsel
also argued that a penitentiary sentence was inappropriate because of
Defendant’s acceptance of responsibility, work history, and continued

education. SR:216-17.



Defendant had an opportunity to be heard and addressed the
circuit court. SR:218-23. Defendant explained how alcohol was involved
the night he assaulted A.E. SR:222. He stated that he had not “touched
a single drop of alcohol” for almost twelve vears aside from the night he
assaulted A.E. SR:218, 221-22. He repeatedly referenced how he was
sober for twelve years. See SR:221-23. Defendant pledged that alcohol
would never be part of his life again. SR:218-19, 222. He also discussed
his educational and work achievements. SR:219. Defendant concluded
his statement by asking the circuit court for a chance after making “one
mistake” he was sorry for. SR:223.

After hearing from counsel and Defendant, the circuit court
sentenced Defendant to fifteen years in the South Dakota State
Penitentiary with seven years suspended based on various conditions.
SR:168. The circuit court entered its written Judgment of Conviction.
SR:167-69. Defendant appealed. SR:172-73.

ARGUMENT
L.

DEFENDANT RECEIVED AN APPROPRIATE SENTENCE.
A. Background.

Defendant claims the circuit court abused its discretion when
imposing a fifteen-year sentence with seven years suspended for
Aggravated Assault. DB:13. He claims the circuit court abused its

discretion because it “did not weigh everything,” specifically that he “was



capable of being supervised in the community” and had an “impressive
work history and educational background.” DB:13-14. The circuit court
properly weighed the ample evidence and fashioned an appropriate
sentence.

B. Standard of Review.

A circuit court’s sentencing decision is generally reviewed under
the abuse of discretion standard. State v. Lanpher, 2024 S.D. 26, 9 25,7
N.W.3d 308, 317 (citing State v. Caffee, 2023 S.D. 51, Y 26, 996 N.W.2d
351, 359-60). “An abuse of discretion is a fundamental error of
judgment, a choice outside the range of permissible choices, a decision,
which, on full consideration, is arbitrary or unreasonable.” Id. (quotation
omitted). A circuit court possesses broad discretion in crafting a
sentence that falls “within constitutional and statutory limits.” State v.
Deleon, 2022 S.D. 21, § 17, 973 N.W.2d 241, 246 (quotation omitted).
Consequently, “a sentence within the statutory maximum [generally| will
not be disturbed on appeal.” State v. Rice, 2016 S.D. 18, 4 23, 877
N.W.2d 75, 83 (quoting State v. Bruce, 2011 5.D. 14, q 28, 796 N.W.2d
397, 406). Also, “|a]bsent specific authority, it is not the role of an
appellate court to substitute its judgment for that of the sentencing court
as to the appropriateness of a particular sentence.” State v. Toavs, 2017

5.D. 93, 9 14, 906 N.W.2d 354, 359 (quotation omitted).



4 The Circuit Court Appropriately Weighed the Sentencing Factors.

In determining its sentence, a circuit court “should consider the
traditional sentencing factors of retribution, deterrence—both individual
and general—rehabilitation, and incapacitation.” Lanpher, 2024 S.D. 26,
9 26, 7 N.W.3d at 317 (quoting Caffee, 2023 5.D. 31, § 27, 996 N.W.2d
at 360). These factors are to be weighed “on a case-by-case basis” and a
circuit court may determine “which theory is accorded priority” in a
particular case. Id. (quoting Caffee, 2023 S.D. 51, § 27, 996 N.W.2d at
360). “Additionally, ‘courts must consider sentencing evidence tending to
mitigate or aggravate the severity of a defendant’s conduct and its impact
on others. Sentencing courts are often required, in this regard, to
accurately assess the true nature of the offense.”™ Id. q 26, 7 N.W.3d at
317-18 (quoting State v. Mitchell, 2021 S.D. 46, 9 30, 963 N.W.2d 326,
333]).

As part of its consideration, the circuit court “should have access
to the fullest information possible concerning the defendant’s life and
characteristics.” Caffee, 2023 8.D. 51, § 27, 996 N.W.2d at 360 (cleaned
up). The circuit court should acquire a thorough acquaintance with the
character and history of the defendant by studying the defendant’s
“seneral moral character, mentality, habits, social environment,
tendencies, age, aversion or inclination to commit crime, life, family,

occupation, and previous criminal record.” Id. (quotation omitted).



The circuit court did not abuse its discretion when it imposed the
sentence. At the beginning of the sentencing hearing, the circuit court
said that it received and reviewed the PSI, along with support letters.
SR:212. The circuit court added the support letters to the PSI. SR:212.
Neither party objected. SR:212-13. The circuit court verified that the
State, Defendant’s counsel, and Defendant received and read the PSI.
SR:212. Besides a correction to the sentencing date, neither party
objected to the PSI. SR:213. The PSI contained, among other things,
information about Defendant’s criminal history, family history,
education, employment history, social circumstances, and
attitudes/orientation. SR:138-65. Before imposing its sentence, the
circuit court also heard arguments of counsel and Defendant’s
statements. SR:214-23.

In making its decision, the circuit court acknowledged that
Defendant had done good things in his life. SR:226. Defendant
continued his education, even while previously incarcerated, and the
circuit court noted, “any employer would be lucky to have [Defendant] on
their staff based on [his] work ethic.” SR:224. The circuit court
recognized that Defendant did well on bond and Defendant’s counsel did
an excellent job advocating for the good Defendant has done. SR:225.

In contrast to the good Defendant had accomplished, when the
circuit court delved into the facts of the case, it noted, “I am very

troubled by the randomness of this act.” SR:226. The victim knew of



Defendant, but she had no prior contact with him. SR:225. Defendant
approached the victim and “grabbed [the victim’s] neck and squeezed
with such a force that she was unable to breathel.] . . . [S|he was also

»

unable to scream for help.” SR:225. The circuit court considered it a
“miracle” the victim did not suffer more severe injuries. SR:2235.

The circuit court considered Defendant’s statements when
imposing sentence. Defendant viewed his actions as “one mistake” that
he was sorry for. SR:223. The circuit court noted, “I don’t buy the
argument that you simply made a mistake in this case . . . [A] mistake is
picking up the wrong set of keys. What you did was commit a serious
act of violence towards another individual.” SR:225.

The circuit court also considered Defendant’s statement that he
was sober for twelve yvears other than on the night of the assault.
SR:223. The circuit court’s statements suggest that it believed
Defendant was not truthful. See SR:226. The circuit court pointed out
that Defendant had a DUI during this alleged period of sobriety. SR:226.
The circuit court also considered that Defendant had a long history of
alcohol abuse, but never sought treatment. SR:224.

The circuit court considered Defendant’s extensive criminal
history. SR:226. The circuit court found that Defendant’s criminal
history trended in the wrong direction. SR:226. The level and severity of

the crimes continued to increase. SR:226. The circuit court reasoned

that Defendant “had a history of alcohol-related crimes and assaultive-



type behavior that now has escalated to an aggravated assault,
completely random and completely unprovoked and without
justification.” SR:227.

Defendant argues the circuit court “did not weigh everything.”
DB:13-14. He alleges the circuit court “failed to weigh the overwhelming
evidence that [he] was capable of being supervised in the community”
and notes his “impressive work history and educational background.”
DB:13-14. But this evidence was explicitly considered by the circuit
court. SR:224-26; see generally Deleon, 2022 S.D. 21, q 24, 973 N.W.2d
at 247 (holding that this Court believed the circuit court considered
evidence presented to it when formulating a sentence).

Defendant essentially argues the circuit court should have placed
more weight on certain sentencing factors to reach a different sentencing
choice. However, a circuit court is “well within its purview” to “accord
certain theories priority.” Lanpher, 2024 S.D. 26, 4 30, 7 N.W.3d at 318.
How the circuit court weighed the mitigating factors against the
aggravating factors “does not amount to a fundamentally wrong or
impermissible choice.” Id. 9 30, 7 N.W.3d at 319.

The circuit court acquired a thorough acquaintance with the
character and history of Defendant and fashioned an appropriate
sentence. The circuit court’s fifteen-year sentence with seven years

suspended for Aggravated Assault was not beyond the range of

10



permissible choices. The circuit court did not abuse its discretion in

fashioning Defendant’s sentence.
CONCLUSION

Based on the foregoing arguments and authorities, the State

respectfully requests that Defendant’s conviction and sentence be

affirmed.

Respectfully submitted,

MARTY J. JACKLEY
ATTORNEY GENERAL

/s/ Jennifer M. Jorgenson
Jennifer M. Jorgenson
Assistant Attorney General
1302 East Highway 14, Suite 1
Pierre, SD 57501-8501
Telephone: (603) 773-3215
Email: atgservice@state.sd.us
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