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JURISDICTIONAL STATEMENT

The State of South Dakota appeals from an order expunging the
records of Jammett Owen Jones® arrest and charge for first-degree murder,
This Court has jurisdiction pursuant to SDCL 15-26A-3(2] and {4).

STATEMENT OF THE LEGAL ISSUE

DID THE TRIAL COURT ABUSE ITS DISCRETION WHEN [T
EXPUNGED RECORDS OF JONES' ARREST AND CHARGE
FOR FIRST-DEGREE MURDER PER BDCL 23A-3-26 et seq.

People v. Carroceia, B17 N.E.2d 572 (Ct.App.1L3s 2004)
Metnken v. Burgess, 426 5. E.2d 863 [Ga. 1993)

I re Kollman, 46 A 3d 1297 (N.J. 2013)

In re LoBasse, 33 A.3d 340 (N.J. Super, 2012)

The trial court granted Jones’ petition for expungement.
STATEMENT OF THE CASE

Jarrett Owen Jones was charged with first-degree murder in the
death of Jon Schumacher. State v. Jones, 06 CRI20-22 (5% Jud.Cir.).
Jones was (ried by a jury and was acquitted on the ground of self-
defense. Jones petitioned for expungement of the reconds relating to his
arrcst and trial on the munder charge. i re Expungement of Records of
Jarrett Jones, 06 CIV 23-518 (5% Jud. Cir,).

The trial court granted the motion. See TRANSCEIPT, Appendix at
6. At the hearing on Jones’ motion, the court repeatedly emphasized
that Jones had been “acquitted.” TRANSCRIPT at 21/ 19, 31 /20, 32/16.

In the trial court stated it was unwilling o “second guess the jury™ by



denying Jones' motion, TRANSCRIPT at 32/1. The statc appeals
pursuant to SDCL 15-26A-3{2) and (4}
STATEMENT OF THE FACTS

The shooting and killing of Jon Schumacher was captured on
video, One must see the video 1o appreciate what a8 magnanimous act of
Jury clemency Jones® acquittal was. Sec TRIAL EXHIBIT 6 /3HOOTING
VIDEQ; TRANSCRIPT at 4 /4 (taking judicial notice of criminal file
inchiding shooting video). The shooting occurred in a shop building
owned by Jones. The video depicts nothing less than a deliberate,
premeditated Killing:

s 1:23:34 - Jones, in a black jacker and grav pants, is seen walking
across the Noor of the shop toward the exterior wall. He exits the
frame of the video on the left edge. There, just outside of the left
edge of the video, he meets a drunken Schumacher at the door to
the shop. Schumacher wants to see Jones" danghter Makavla.
Jones refuses and the two start arguing.

e 1:24:25 - Jones’ employee, Nathan Milstead, enters the video from
the right edge and walks across the shop towanrd Jones and exits
the video on the lell edge.

o 1:25:050 = Milstead reenters the video on the left edge and walks
across the shop amd exits the video on the right edge, leaving
Schumacher alone with Jones the first time.

o 1:25:33-1:26:30 - Makavla enters the video from the right edge
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and walks across the floor away from Jones o retricve
Schumacher’s jacket from elsewhere in the shop then exits the
video on the right edge.

1:26n57-1:27:36 — Makayvla reenters the video from the right edge
carrving the jacket toward Jones and Schumacher and exits the
video on the left edge to hand the jacket to Schumacher, Makayla
reenters the video from the left edge and walks 1o the right edge of
the video no longer carmrving the jacket.

1:27:38 — Milstead reenters the video from the right edge and he
and Makavla walk over 1o where Jones is standing just outside of
the left edoe of the video.

1:27:46 — Milstead stands near the left edge of the video behind
Jones and appears to be listening to and participating in Jones’
argument with SBchumacher.

1:27:51 — Makayla walks back across the shop exits the video on
the right edge,

1:28:30 — Makayla reenters the video from the right edge and
stands with Milstead in the center of the shop looking in the
direction of Jones and Schumacher.

1:29:02 = Milstead exits the video on the right edge leaving
Schumacher alone with Jones (and Makavla) a second time.
1:29:09 - Makavla exits the video on the right edge as Milstead

reenters from the right and walks to the left edee and stands

3



behind «Jones occasionally stepping bevend the left edge of the
frame in the direction of Jones and Schumacher,

1:32:08 - Milstead walks back across the shop and exits on the
right edge of the video leaving Schumacher alone with Jones a
third time.

1:32:30 — Milstead reappears on the right edge of the video and
walks back toward Jones and resumes standing behind him.
1:33:30 - Milstead walks back across the shop and exits the video
on the right edge leaving Schumacher alone with Jones a fourth
time.

1:33:45-1:35:47 — Milstead reappears on the right edge of the video
and walks back toward Jones with pizza in his hand, Milstead
ecxits the video on the left edge, cats his pizza and then reenters
and exits the video on the left several times, sometimes moving his
arms as though making a point in the argument.

1:35:48 — Jones appears from the left edge of the video and walks
across the shop.

1:35:55 — Makavla enters the video from the right edge and meets
and talks to Jones about midway through the shop. Jones
appears o have a gun in his rght hand.

1:36:20 - Jones points o Makayla, ordering her to leave the shop.
Makayla exits the video on the right edge. Jones turns and walks

back toward the left edge of the video, Schumacher is still outside



the left edge of the video.

o 1:36:27 - Jones assumes a shooting stance with both arms
outstretched in front of him pointing the gun at Schumacher.
Milstead reenters the video from the left edge to get himself out of
the line of fire and positions himself behind Jones to Jones® left.

« 1:36:42 - A flash is seen as Jones fires the gun inte Schumacher’s
chest. Schumacher falls to the floor inside the left edge of the video.

s 1:36:148 - Schumacher is seen rolling on the floor in agony, holding
his wound while Jones stands over him. Milstead walks back
across the shop and exits the video on the right edge.

s 1:36:51 - Jones is seen standing over Schumacher. Schumacher’s
hands are both visible. Schumacher has no weapon in his hands
and nover had a weapon at any time,

s 1:37:00 = Jones aims his gun at S8chumacher, light from a laser
sight appears near Schumacher’s neck and Jones fires a second
shot into Schumacher’s neck. Schumacher instantly goes limp.

e 1:37:19 — Milstead reenters the video on the right and walks
toward Jones. Milstead then appears to make a call on his
cellphone.

¢ 1:37:53 - Video terminates.

From the video it is evident: (1) that Schumacher was not in view of
the camera throughout most of the video because he never entered the

shop more than a couple steps from the door; (2] that Jones and Milstead



outnumbered Schumacher two to one; (3] thal, consistent with Milstead's
testimony that he did not feel that Schumacher posed any threat to
anyone, Milstead is seen leaving Schumacher alone with Jones several
times while they were argning; (4) that Jones had plenty of time to call
law enforcement jor have Milstead or Makayla call law enforcement) to
come and remove Schumacher from the property burt did not; (3] that
nothing prevented Jones and the burly Milstead from simply pushing
Schumacher onut of the door of the shop and locking the door and calling
911; 5} that Jones could have walked away from Sclhinmmacher, and in
fact did walk away fom Schumacher once to tell Makayla to leave; (7)
that rather than continue to walk away, Jones walked back over to
Schumacher and shot him in the torso; and [(8) that Schumacher was
incapacitated and lying helpless on the ground when Jones aimed at him
with a laser sight and shot him a second time in the neck, killing him,

In view of this evidence, and Jones’ record of public intoxication
and oppositional behavior in the community before and since the
Schumacher shooting, the state considers Jones a continuing threat (o
public safety and opposed his petition for expungement.

ARGUMENT

The trial court abused its discretion in granting Jones” petition for
expungement. By its terms, SDCL 23A-3-30 reguires more than simply
acquittal for an erstwhile criminal defendant to gqualify for expungement

of the records of his arrest and criminal charges, Because the trial court
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failed to apply the comect standards, and because Jones failed to satisfy
SDCL 23A-3-30% conditions for expungement according to the commect
standards, his petition should have been denied.
1. Expungement Law Generally

In South Dakota, an acquitied criminal defendant may oltain
expungement of the reconds of his arrest and charges by “showing . . . by
clear and convineing evidence that the ends of justice and the best
interest of the public | . . will be served by the entry of the order,™ SDCL
23A-3-30. Explicit or implicit in SDCL 23A-3-30% text are several
conditions upon obtaining expungement: (1) that acquittal alone does not
entitle an applicant to expungement; (2} that eXxpungement is conditional,
not presumptive; (3] that the ends of justice and the public interest are
two conditions that must be met; (4) that an applicant bears the burden
of satisfving these conditions; [5) that to carry this burnden an applicant
must provide specific evidence of adverse consequences; and [6) that
these adverse consequences must outweigh the state’s interest in
maintaining accurate criminal and judicial records.

Such conditions align South Dakota's expungement statute with
states like Georgia, lllinois, Missouri and New Jersey where expungement
is conditional, in contrast to Permsylvania where expungement is

automatic following acquittal.! States where expungement is conditional

Meinken v. Burgess, 420 5.E.2d 8706 (Ga. 1993)(expungement conditioned
on demonstrating inaccurate, incomplete or misleading records (per olkd
Georgia statute)); Doe v, State, 819 5.E.2d 58, 65 [CLApp.Ga. 2018)
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have identified several considerations relevant to determining whether
the ends of justice and the public interest are served by expunging a
petitioner’s records,

renerally, ends of justice considerations focus on the adverse
impact of maintaining the records on a petitioner’s reentty into society,
such as lost opportunities for schooling, employvment, credit or
professional icensing. In re LoBassoe, 33 A3d 540, 549 (N.J.Super.
2012). Expungement is intended to “reward efforts at rehabilitation . . .
and to provide relief to certain one-time offenklers who have rejected their
criminal past.™ fn re Kollman, 46 A.3d 1247, 1260 [N.1. 2012). Ends of
Jjustice considerations are not satisfied by raising hypothetical
“disabilitics that might result from . . . having an arrest record,” rather
thers must be “evidence that [a petitioner| is actually suffering . . . such
ills.” People v. Carroccia, 817 N.E.2d 5372, 5378 ([ILApp.3d 2004)(requiring
showing of “specitic adverse consequences”). Adverse impacts are most

compelling when a petitioner was "arrested or indicted for a eriminal

fexpungement conditioned on applicant demonstrating that privacy
interest outweighs public interest in maintaining eriminal records {per
new Georgia statute)); People v. Corroccin, 817 N.E.2d 572 (Ct.App. 11130
2004 [expungement conditioned on demonstrating "good cause”);
Martinez v. State, 24 8.W.3d 10 (CLApp. Mo, 2000} {expungement
conditioned on demonstrating that there was no probable canse for the
arrest); Inre Kollman, 46 A.3d 1247 (N.J, 2012){expungement
conditioned on showing of public interest and omderly conduct for five
vears sinee arrest), But sce Commonwealth v DM, 695 A2d 770 [Pa.
1997 )(acquitted defendant entitled to expungement per common law
rule].



offense as a result of mistake, false information, or other reasons
indicating an absence of probable cause for arrest or indictment.”
Bargas v. State, 164 8.W.3d 763, 769 (CLApp.Tex. 2003).

Ends of justice conditions on expungement reflect that the
legislature did not intend for expungement to be “routine.” LoBasso, 33
A3d at 549, At the same time, “[ijr would defeat the statute’s purpose 1o
sel the threshold so high that virtually no one qualifics.” LoBasso, 33
A.3d at 3499, In evaluating the ends of justice, courts consider a
petitioner’s character and conduct, such as the *facts related to an arrest
that did not lead to conviction™ and *whether he or she has engaged in
activities that have limited the risk of re-offending, or has avoided
actvitics that enhanced that risk.,” LoBasso, 33 A.3d at 550; Kollman, 46
A.3d at 1259 (“[flacts melated to an amest that did not result in conviction

. . may also offer insight in an applicant’s character and conduct™,
Also, courts can consider whether a petitioner *has obtained job training
or education, complied with other legal obligations {such as child support
and motor vehicle fnes), and maintained family and community ties that
promote law abiding behavior, as well as whether the petitioner has
severed relationships withe persons in the eriminal milean.” LoBasso, 33
A.3d at 5a0.

Public interest considerations tend to focus on the imperative of
ensuring public safety through the maintenance of a complete and

accurate state criminal database. “[Tlhe ‘public interest’ . . . is broader
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than the personal desires of an applicant.” Kollman, 46 A.3d at 1259,
Consequently, the ends of justice and public safety can be “competing
interests,” requiring the balancing of the interests of “the state in
maintaining extensive arrest records to aid in effective law enforcement
and those of the individoal in being free from the harm that may be
caused by the existence of those records.” Kollman, 46 A.3d at 1260
Meinken v, Burgess, 4206 8. E_ 2d 863, 8606 (Ga. 1993).

SDCL 23A-3-30 incorporated a public interest standand in
recognition of the state'’s responsibility for maintaining “a complete and
systematic record” of “crimes committed in the state,” inchading any
*information concerning particular eriminal offenders as . . . may be
helpful to other public officials or agencics dealing with them.” SDOCL 23-
G6-8, -4, -5, This database is to include not just records of criminal
convictions but also “such information as may be useful , | . for the
administration of criminal justice, and for the apprehension, punishment
and treatment of criminal offenders™ and information concerning “the
operations of the police, proscouting attornevs, courts and other public
agencies of criminal justice.® SDCL 23-6-4. The expungement statules
reflect the importance ol this database by placing the burden o prove
public interest on the defendant or arrested person rather than on the
state o prove the necessity for maintaining the subject records. SDCL

23A-3-30.
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To carry this burden, an applicant must demonstrate that being
free of any disabilities associated with having a record outweighs the
public's need for access to the records. LoBaosse, 33 A.3d 548; Kollman,
46 A.3d at 1253 (court *weighls| the risks and benefits to the public of
allowing or barring expungement®. The public’s interest in maintaining
recotds depends on the nature of the offense and the petitione’s
conduct. Kollmean, 46 A.3d at 1258, This invoelves examining the known
facts about the crime and its commission, including “basic information
about the definition, grade, and elements of an offense” and “what the
petitioner did, how and with whom he acted, and the harm®™ he caused.
Kollman, 46 A.3d at 1258,

Public safety imperatives can be fiastrated when records ane
expunged, particularly when, despite a petiioner’s acquittal, “his arrest
was not based on false information . . ., and there was ‘probable cause’ to
believe |[the petitioner| had committed the charged offense.” Martines v
State, 24 5.W.a3d 10, 14 (CLApp. Mo, 2000), The fact that expungement
following acquittal s conditional reflects that the “legislatre attached
little significance 1o the presumption of immocence per se” in the
expungement calculus. Carmrocci 817 N.E.2d at 579 *legislature did not
intend to create an entitlement to expungement following an acquittal”).

Consequently, the state’s interest in compiling and maintaining an
accurate criminal database is a strong consideration even in cases of

acquittal, In Meinken, a defendant was charged with child molestation
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based on a videotaped interview with the alleged 3-year-old victim,
Meinken, 426 3.E.2d at 867. The defendant was acquitted and then
sought expungement of his arrest record which the trial court granted.,
The Meinken court reversed, however, finding that *the state has a vital
interest”™ in maintaining arrest reconds “to aid in effective law
enforcement.” Meinken, 426 5. E.2d at 879, The court reasoned that
expungement based simply on Meinken's acqguittal risked “defeatfing] the
very purpose for which”™ the legislature created the state criminal
database. Meinken, 426 8. E_2d at 879.

As in South Dakota, expungement in Georgia is reserved for
*exceptional cases.” Meinken, 426 5.E.2d at 879, *[Blecause potential
harm to individuals is the natural consequence of the maintenance and
dissemination of criminal records by the [state], the balancing test
should not be tipped in the defendant’s favor solely on the basis of the
potential harm that could accrue to a defendant in any given case.
Instead special factors must exist that cither diminish the state’s interest
in maintaining the records or heighten the impact of the existence of
those records on the defendant and thos warrant expungement.”
Memnken, 426 5.E.2d at 879,

The Meinken court observed that such special circumstances could
arise if “an arrvest results from any illegality or misconduet on the part of
the police™ such as a lack of probable cause. In such cases, *the arrest

record may not be indicative of the individual’s criminal propensity and
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the maintenance of that record may therefore be of little value to law
enforcement.™ Meinken, 426 3.E.2d at 879, “[A]s the ‘apparent utility of
the recornds decreases, there is a concomitant increase in the
|defendant’s| interest in being insulated from the possible adverse
consequences of the existence and dissemination of the records.™
Meinken, 426 8. E.2d at 879, Thus, absence of probable canse to arrest
“may tend to diminish the interest of the state in maintaining the arrest
record and to heighten [a deferdant’s| interest in having the record
expunged.” Meinken, 426 3.E.2d at 880, Bargas, 164 8.W.3d at 769
{expungement “designed o provide a means for those persons who have
been arrested and indicted for a criminal offense as a result of mistake,
false information or other reason indicating the absence of probable
cause for arrest or indictment®).
2. The Trial Court Abused Its Discretion

The trial court's order granting Jones’ expungement petition was
an abuse of discretion.? An abuse of discretion ocenrs when a court
makes a decision that is a lundamental ermor of judgment, a choice
outside the range of permissible choices, n the Matter of an Appeal by
an Implicated Individual, 2023 8D 16, 912, 989 NW.2d 517, 522, An

abuse of discretion also occurs when the court bases its miling on an

2 Conditional expungement states review the grant or denial of a petition
for expungement for an abuse of discretion. Keollman, 46 A 3d at 1252,
Bargas, 164 8.W.3d at 770; LoBasse, 33 A.J2d at 052; Meinken, 426
H.E.2d at 880; Carroccia, 817 N.E.2d at 579.
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crroncous view of the law, Smizer v. Drey, 2016 3D 3, § 14, 873 N.W.2d
697, 702,

The most conspicucus error in the trial court’s view of the law was
its beliet that acquittal antomatically entitled Jones to expungement. The
trial court went so far as to say it did not “know what else a person coulkd
do over and above™ aoquittal 1o warrant expungement. TRANSCRIPT at
32717, According to SDCL 23A-3-30, proving “by clear and convincing
evidence that [expungement serves| the emds of justice and the best
interest of the public” is what a person is must do ®*over amd above” being
acquitted. But, in the trial conrt’s view, to impose any conditions beyond
Jones' acquittal woulkl be *second-guess]ing] the jury.”™ TEANSCRIFT at
31/25. Oranting automatic expungement because of Jones' acquittal
was outside the range of choices permitted by 8DCL 23A-3-30,

The most conspicuous error in the trial court’s application of the
law was its disbelief *that vou could ever find a situation where yvou're
going to find clear and convineing evidence that it's in the public’s best
interest” to expunge. TRANSCRIFT at 32 /3. Meinken, Kollman, LoBasso,
Bargaos and Carrecoa identify several scenarios where the public interest
is served by expungement. Beeause the trial court did not acqguaint itsell
with how the public interest standard is met, the court allowed Jones to
prevail on admittedly *weak™ showings of public interest and the ends of
justice, TRANSCRIPT at 25/2, 31/17, 32/10. But “weak” evidence is, by

definition, not clear amnd convincing. Granfing expungement withonut

14



requiring Jones to satisfy the ends of justice amd the public interest
standards by clear and convincing evidence was outside the range of
choices permitted by SDCL 23A-3-30,

Unlike here, the trial court in Carroccia applied the ends of justice
and the public interest standards correctly under similar ciroumstances
and ruled that the petitioner was not entitled o eXpungement. Coarroccio,
#17 N.E.2d at 579, Like Jones, Carroccia was tried on a charge of first-
degree murder that resulted in an acquittal. Carroccia sought
expunigement of the record of his amrest and charge. The trial court
denied the request on the grounds that *there was a lot of circumstantial
evidence™ implicating Carroccia in the murder so the state *had every
right to proceed [with the case against him] on the basis of the evidence,
Carroccia, 817 N.E.2d at 579,

The Carrocoia court affirmed. The court observed that “acquittal
on criminal charges does not prove that the deferdant is inneocent”™ and
that, while some states’ expungement laws provide *that a defendant who
is acquitied is antomatically entitled o expungement,” [inois” statute
{like South Dakota’s) does not. Carroccia, 317 N.E.2d at 378, 5380,
lllinois’ stamie {like SBouth Dakota’s) “by its terms stronglv suggests that
there is no presumptive right to expungemernt even after an acquittal.”
Carroccic, 817 N.E.2d at 579.

Here, as in Carroccia, despite Jones” acquittal, considerations of

the ends of justice and the public interest do not weigh in his favor.
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With respect to the ends of justice, Jones produced no evidenee that his
arrest or indictment were intrinsically unjust because they were based
on false information or a lack of probable cause. Martinez, 24 5.W.2d at
14, Jones produced zero evidence that he has suffered any “disahilities .
.. fom . ., having an armest recond.” Carroccia, 817 N.E.2d at 577, 578
[requiring showing of actual rather than hypothetical consequences).
While Jones made an amorphous argumaent that having a record
infringes on his Second Amendment right to self~defense, he did not
develop this argument at all or support it with authority. TRANSCRIPT
at 3171, 317, 32 /6. The Second Amendment gunarantees the right two
keep and bear arms, but Jones offered no evidence that his record has
impaired his ability to keep and bear arms, With respect to emplovment,
Jones, like Carroccia, “worked for a family business [so| expungement
was not necessary for ‘emplovment purposes.™ Carroccig, 817 N.E.2d at
579, Jones produced “no specific evidence of any adverse consequences”
to his credit, business, or elforts o eenter society, Carroccia, 817
N.E.2d4 at 379, And, as in Carroccia, “not much time had passed since
[Jones’| arrest” — and Jones has not disavowed disorderly conduet in the
little time that has passed. Carroccia, 317 N.E.2d at 379,

Nor did Jones {or the trial court) identify how expunging his
records served the public interest. The existence of probable cause to

arrest heightens the state’s interest in maintaining an offender’s arrest
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records amd diminishes an offender’s right to have the record expunged.,
Meinken, 426 3.E.2d at 830. Unlike in Meinken, where Meinken sought
expungement because the video implicating him in the abuse of a child
was allegedly “leading™ and *“very suggestive,” *plac|ing| in doubt whether
thers was any foundation whatsoever for Meinken's armest,” no such
concerns exist here, Meinken, 426 8. E.2d at 880. The shooting video
provided amnple probable canse to arrest and charge Jones with first-
degree murder.

O the video, Jones, Milstead and Makavla do not act in any way
as though they feel threatened. Schumacher has no weapon, Jones has
a gun aml is in control of the shop. Makayla takes Schumacher's jacket
to him without any hesitancy to approach him or haste to get away from
him [1:27:36). Milstead comes and goes, leaving Schumacher alone with
Jones, with no apparent concern for Jones® safety and, when with Jones,
is seen casually eating pizza and having a smoke {1:35:47, 1:36:34). For
his part, Jofes calmly makes prepamtions to Kill Sehumacher - tuming
his back on Schumacher and walking across the shop to tell Makavla to
leave (1:36:2 1), walking back toward Sclhnunacher and directing Milstead
1o step away fmom Behumacher (1:;36;28), and activating his laser sight
and assuming a firing posture (1:36:29). Through all this, Schumacher
is doing nothing physically threatening. The testimony at trial

established that Schmacher only made empty verbal threats that he
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was incapable of carrving out. Thus, unlike the Meinken video, the
Jones video does not raise “doubt whether there was any foundation” for
Jones” arrest and charging him with first-degree murder. Meimken, 426
S5.E.2d at 867, The trial court judge, who also presided over Jones'
criminal trial and saw the video, stated that he was "never going to say
that vou were innocent, but you were found not guilty,” and that “the
jury found vou not guilty; not innocent,” TRANSCRIPT at 31/24.

The public has an interest in preserving such evidence in aid of
“the administration of criminal justce” and the punishment of offenders.
SDCL 23-6-4; State v. Kieffer, 187 N.W. 164 (5.1, 1922)returning bootleg
whiskey to its owner “deprived the state of | | . the right to offer such
property into evidence®). Jones' record of his arrest on a first-degmee
murder charge is potential evidence at trial under SDCL 19-19-404(b), or
at sentencing in relation to future dangerousness and other
considerations, should Jones again be charged in a eriminal case. SDCL
23-6-4 (mainraining criminal records for “punishment™ purposes).
Maintenance of such records for such uses Is the “very purpose® the
legislature instracted the state o form a criminal database. Membken,
426 8.E.2d at 865. Thus, expungement infringes on the public’s interest
in preserving vital records that are informative to members of the public

and law enforcement who may end up *dealing with” Jones in the future
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and as evidence in aid of the state’s administration of the criminal justice
sysicm. SDCL 23-G-3, -4,

Jones produced no evidence demonstrating that his personal
interest in expungement outweighed the public’s interest in maintaiming
records of his case. Doe, 519 5. E.2d at 65, When asked point blank
“how is it in the best interest of the public to have the expungement,”
Jones could not identify anything other than the “stugma on myself,”
TRANSCRIPT at 15/11; FINDING OF FACT 9, But public interest is moie
than .Jones® personal interest. Kollman, 46 A3d at 1259, Being
acquitted “does not automatically establish that [a defendant] is
innocent.” Martinez, 24 S.W.3d at 2 1; New v. Weber, 1999 80D 125, 9 16,
00 N.W.2d 568, 575, More to the point here, not guilty does not mean
that Jones is not a threat to public safety, As far as the state is
concerned, Jones poses a continuing risk to public safety, which stems
not simply from the conduct captured on the shooting video but from his
charmcter and conduct prior to and since the murder trial.

Jones has a record of oppositional behavior in Brown County. He
was charged with driving under revocation in 2013 (State v, Jones, 06
CRI 13-816 (o™ Jud. Cir.)) and obstructing a law enforcement officer in
2018 (Staite v Jones, 05 CRI 18-1478 (5th Jud.Cir.]). In 2023, Jones was
charged with and convicted of DUT and with viclating 24 /7 conditions

imposed incidental to that offense | State v. Jones, 06 CRI 23-7& 1 (5™
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Jud. Cirl)). In 2022, Jones was charged with and convicted of operating a
boat while under the influence (State v. Jones, 43 CRI 22-41 [5tk
Jud. Cird). What is concerning about this latter incident is that Jones
was combative when approached by law enforcement. Jones pulled the
ald “No you know who 1 am?® line before identifying himself with “Brown
County, Aberdeen, South Dakota, Murder., Jon Schumacher. 1 shot the
mother fucker.” TRANSCRIPT at 11/6, 11/20, This statement
encapsulates the state’s concern with expungement in this case. Jones'
implication that law enforcement should mind themselves arund him
becanse hes a Killer, and that he feels entitled to shoot anvone he
considers a “mother fucker,” mises public safety concerns.
Expungement is not “rontine;” it depends on a “petiioner’s
‘vonduct and character,” whether he or she has engaged in activities that
have limited the risk of re-offending, or has avoided activities that
enhanced that risk.” LoBasse, 33 A.2d at 550; Kollman, 46 A.3d at 1261
(expungement meant “to reward efforts at rehabilitation™ and "provide
relief w certain one-time ofenders”). Expungement is approprate when
an arrestee fdefendant can affirmatively demonstrate that he has
#permanently turned away from criminal activity and will not re-offend.”
LoBasse, 33 A.2d at 550. By these standaids, Jones was not an

appropriate candidate for expungement.



Jones killed someone nnder circumstances that exhibited a volatile
nature, a sense ol entitlement, and a sense of impunity, Jones exhibited
these characteristics again during his encounter with law enforcement
following the hoating incident. Jones exhibited these characteristics vet
again when he violated his 247 conditions after getting a DUT after his
BUIL Jones’ record suggesis it is not safe to assuime that the Schumacher
shooting was a “one-ofl." TREANSCRIPT at 32/23. With his recond of
public intoxication amd oppositional conduct, it is not hard to imagine
Jones again being in a situation of overreacting to a “threat”™ or to
someone the Jones clan considers a *terrible person™ while armed.
TEANSCRIFT at 21/7. Despite his acquittal, the public should be able to
edncate itself concerning the circumstances of the Schumacher shooting
in order to decide if and how it chooses to deal with Jones in the future,
SDCL 23-6-5; Kollman, 46 A.3d at 1261,

Finally, the public’s interest in the integrity and efficacy of its
criminal justice system counsels against expungement in Jones' case, A
man was gunned down in Aberdeen, Sonth Dakota, and his killer walked
free, That person now tells the world that he was bhrought up on “false
charges,” was “lalsely accused,” and that anv reporting on the murder
charge is *false news” and “not true.” TRANSCRIPT at 17/135, 6/15,
7725, 820, 6/25. Public confidence in the criminal justice system

requires that citizens be *armed with enough information to know what
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questions to ask.” United Sfates v. Kotf, 380 F.Supp.2d 1122, 1124
(C.D.Cal. 2004}, Expungement in Jones’ case would render the public
“unable to leamn”™ whether or not Jones was brought up on “false
charges.” Kotf, 380 F.Bupp.2d at 1124. If the citizenry of Aberdeen is to
“keep a waltchiul eye on the workings™ of its criminal justice system, is (o
inforim itself of whether Jones is “innocent™ as he claims or just “not
guilty,” it must have the information necessary 1o confirm or dispel
Jones® allegations of misconduct by public officials. Nixon v. Warmner
Communications, Inc., 435 11.8. 589, 5397-398 (1978).

CONCLUSION

The circuit court abused its diseretion ordering the expungement
of the records of Jones” arrest and murder charge for the killing of Jon
Schumacher. The trial court erronecusly viewed expungement as
automartic upon actuittal and erroneously allowed Jones to meet his
burden uinder SDCL 23A-3-30 with *weak™ evidence. Jones produced no
evidence of any disability he is living ander as a result ol his record or
how expunging his record 1% in the public's interest, Meanwhile, Jones'
record of oppositional and disornderly conduet since the shooting
indicates that the records of the Schumacher killing have not lost their
utility to the public or law enforcement for determining if and how they
“deal with” Jones. Meinken, 426 5.E.2d at 879; 5DCL 23-6-5. The

records also have continuing utility as 8DCL 19-19-404b) and



aggravating cvidence relevant to Jones' prosccution and sentencing
should he re-offend. Accordingly, the state respectfully requests that
this court reverse the trial court’s order expunging Jones’ records,
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STATE OF SOUTH DAKOTA )] N CIRCUIT COURT

COLNTY OF BROWN ) FIFTH JUDICIAL CIRCUTT
IN THE MATTER OF THE QECIVZ3-000518
EXPUNGMENT OF THE RECORD
CONCERNING:
EXPUNGEMENT ORDER
JARRETT OWEN JONES

The sbove entitled action heving come befors the Court pussuant 1o a motion far
expungement brooght by Petitioner Jarrett Owen Jonea. Petitioner was represecited by his
attomey, David A. Geyer of the Delaney, Nielsen & Sannes, P.C. law firm of Sisseton, South
Dakote. Respondant was represented by the Assistant South Dakota Attomey General, Kelly
Marnetie. The Court having read Petitioner's motion, heving heard the argument of the parties,
und for good cause appearing, it is hereby

CRDERED, ADJUDGED AND DECREED that the expungsment of the criminal cherge
:‘mﬂﬂﬂnﬁtﬂMMnhuﬂnﬁumﬂhhﬂnhﬂhmﬁmmumﬂu

ITIS FURTHER ORDERED, ADIUDGED AND DECREED that expungement I
granted a5 to the criminal cherge found in 06CRIZ0-000022:

IT 18 FURTHER ORDERED, ADJUDGED AND DECREED that thig order of

expungament shall be reporied to the Division of Criminal Investigation pursuant to SDCL 23A-
3, and 23A-6;

ITI3 FURTHER ORDERED, ADJUDOED AND DECREED that the Court shall
forward & nonpublic record of disposition to the Division of Criminal Investigation which shall
be retained solely for use by law enforcement agencies, prosecuting atiomeys, and courts in
sentencing for subsequent offenses;

ITI8 FURTHER ORDERED, ADJUDGED AND DECREED that all officlal records,
other than the nonpublic record of disposition to be retained by the Division of Criminal
Investigation, shall be sealed along with ell records relating to the Petitioner's urrest, detentlon,
indictment, or information, ial, and disposition:

IT 1S FURTHER ORDERED, ADFUDGED AND DECREED thet the effect of this
expungemint order is 10 restore the Petitioner to the status he occupied before his arrest or
indictowent,

IT IS FURTHER ORDERED, ADJUDGED AND DECREED that no person 28 io whom
an crder of expungement has been eatered shall be held thereafter under any provision of any
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Expungemes| Crier
DECIVII-0003 18

lew to be guilty of pegjury or giving & false statement by reason of the pecson’s faifure to rscite or
mknowledge the person's errest, indictment or information, or tial in responss 1o any iquiry
made of the persan for any purpose.

TIB2024 4:13:33 PM
BY

Cﬂl.llﬂ:!
Attest: / !
Richard Sommers
Young, Rabecca
o) ty Circuit Court Judge

@
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STATE OF SOUTH DAKOTA ) IN CIRCUIT COURT

. B8
COUNTY OF BROWN ] FIFTH JUDICIAL CIRCUIT
IN THE MATTER OF THE 08CIVZ3-000518
EXPUNGMENT OF THE RECORD
CONCERNING:
FINDINGS OF FACT AND
JARRETT OWEN JONES. CONCLUSIONS OF Law

This matter came befora the Court on June 285, 2024 st 8:00 o'clock a.m., on

Jameit Owen Jones' Motion for Expungement pursuant to SDCL 23A3-27(3). Mr. Jones
appeared personally and with his attomney of record, Cavid A. Geyer. The State was
represented by Assistant Attorney Ganeral, Kally Marmette, The Court heard testimony
and took evidente and baing advised of the circumsiances and upon review of the
pleadings it makes the following:

EINDINGS OF FACY

. This Court has juriediction over this mather.
. On January 03, 2020, Mr. Jones was charged via Comptaint with First Dagree

Murder in vialation of SDGL 22-16-4(1) in Brown County Flle #08CRI20-000022

On January 08, 2020, Mr. Jones was re-charged via Indictment with First Cegree
Murder In viclation of SDCL 22-18-4(1) In Brown County Flle #08CRI20-000022,

' On Fabruary 04, 2020, Mr. Jones was re-charged via Superseding Indictment

with First Degrae Murder in violation of SDCL 22-18-4(1) in Brown County File
#OSCRI20-000022.

On Fabruary 07, 2020, the State filed a Part |l Informaticn for Habitual Offender
against Mr. Jonss In Brown County Fiie #06CRI20-000022,

On Merch 08, 2022, & Brown County Jury returned a verdict findng Mr. Jones
Mot Guilty on all charges.

On March 10, 2022, this Court entered a Judgment of Acquittal,
Mr. Jones's acquittal was based upon his defensa of sall-defense with a firearm.
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8. Even though Mr. Jones was aoquitted, he still 1s burdened with a stigma
associnted wilth his arrest and the charges pressed against him.

t0.The helnous nature of the charges againet Mr. Jones camles an Inherent stigme
that aven after acquitial lalls to diss!pate.

11.That when one e cherged with a crime inan Indictment, their only recourse is lo
procesd to tial and seek acquittal.

12. That Mr. Jones's seif-defense with a firearm ia one of the plilars conatitutionaly
guaranteed to Mr. Jones as well as the other citizens of South Dakota and this
greal nation pursuant to the 2* Amendment of the United States Constitulion.

13. That Mr. Jones’s amest record and changing documents are available to anyone
with an internet connection across the world. Additionally, social media has
exacerbated the ease at which the stigma assoclated with Mr. Jones's amest
record and charging documents can be perpetuated, abelt falsaly.

14, That the ends of justice will be served by entry of an order of expungement In this

matter as Mr. Jones was acquitted of all charges by a jury of hia psers In Brown
County, South Dakota.

16.That the best Intarest of the public will be sarved by entry of an order of
expungament In this matter becauee it sarvea the public Interest not to have its
cilizens carry with tham the stigma of such a heinous nature after they sssarted
thelr conatitutions right 1o a trial and were acquitted. This is especially true fora
citizen who was acquitted after they asserted their conatitutional right pursuant to
the 2 Amendment to self-defenss,

18.That the best Interest of M. Jones will be served by entry of an onder of
@xpungament in this matter because it serves his interes! not 1o carry the stigma

of being associatad with such a heinous crime when he sesered his
constitulional rights and was scquitted.

17.That eny findings of fact desmed to be a conclusien of law shall be rested as
such.

Based upon the above findings of fact, the Court ertars the following:

CONGLUSIONS OF LAW

1. That Mr. Jones has establishad by ¢lear and convincing evidence that the ends
of justics will be sarved by tha Courl entering an onder of expungement regarding
Brown County Criminal file No. 0S8CR20-000022,
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2. That Mr. Jones has established by clear and convincing evidance thal the best
interest of the public will be served by the Court entering an order of
expungement regarding Brown County Criminal file Mo, DBCRI20-000022.

3. That Mr. Jones has estabiished by clear and convincing evidence that the best
interest of Mr. Jones will be served by the Courl antering an order of
expungement regarding Brown County Criminal fle MNo. 0BCRI20-000022.

4, Lh;thnny conclusion of law deemed to be a finding of fac! shall be treated as
Let judgment be entered accordingly,
T/B/2024 B:01:53 AM

BY THE COURT.
Afast:

Rathadt, Carisaa . 4

@ RiloRard A Somimare
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THE COURT: All right, this is the time set for a motion to
gxpungs the record of Jarrett Jones, Civil File 23-513,

Mr. Jones iz present; aleng with his attorney David Geysr.
State is rspresented by Assistant Attorney Ganeral

Kally Marnstte.

[ guess, preliminarily, Mr. Geyer, the court has reviewsd
your motiong however, in your prayer for relief it appears
that wou have clted the wrong subdivision. It's correct in
the body, but in the prayser for relief you ask that the matter
bae dismizsed pursuant to one year expiring from the dismizsal
of the charges by the prosecuting attornsy. So I would
assums, at a minimum, o0 that =--

ME. GEYER: TYea, Your Honor, we would move to amend.

THE COURT: Wwhat 12 the 2tate's position?

MS. MARNETTE: HNo cbjecticn.

THE COURT: All right. 8o the gourt would then amend the
motion to provide for the relief being Sought puriuant to
ZAR-F-2T(3] warzus [2}.

Does either party wish to ¢all withesses today,

MR. GEYER: Yes, we have two witnessas, Your Honor.

THE QOIMRT: All right. You may call your First witnass.

MR. GEYBR: PEafore I do that, Your Honor, I Just hava a coupla
raquasts. One is we would ask that the court take Jjudicial

notica of vnderlying ¢riminal £ila, that being State of Scsuth

Rara Zahn, RPR - 605-626-2445
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Dakota versus Jarrett Owesn Jonas, 06CRIZ0-22. I don't belisve

the State has an chisction.

M3. MARNETTE: No cbjection, Your Honor.

THE COURT: All right. ©Court would take judicial notice of
Chat.

MR. GEYER: Then, Your Honor, any State witnesses would
regusst be seguestersd.

MS. MARNETTE: State has no witnesses.

THE COURT: State asking that Petiticner's witnessies be
segquestered?

MS. MRAENETTE: Yes5, Your Honors

HMR. GEYER: We Jjust have one other one, Makayla Jones.
THE COURT: 1 didn't understand a word you said.
MR. GEYER: We Jjust have one other witness, Your Honor,
Makayla Jones.
THE COURT: All right. 8o she'll have to step cut.
Tou'tll havae to stap out, Hs, Jones.
All right, you may call your first witness,
MA. GEYBR: Thank you, Your Honocr. Call Jacrett Jones.
THE COURT: Flea=ze coma forward and 1711 swear you in.

JARRETT OWEN JONES,

| R

called a3 a witness, being first duly sworn, testified as
Follows.
THE COURT: State your namsa.

THE WITHESS: Jarrett Owen Jonss.

Rara Zahn, RPR - 605-626-2445
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THE COURT: Mz. Jonss, please have a seat. Speak into the
microphons. GSpeak slowly., Wait unkil Mr. Geyer or
M=z. Marnette finish their gquesticons kefore you begin your
ATIEWEL .

DIRECT EXAMINATION
MR. GEYEE:

Please state your name.

al

Jarrett Cwen Jones.

And, Mr. Jones, are you the same individual that was charged
itnitially by complaint in file == Brown County Criminal File
DECRIZD=22 with first degree murder:?

Yeg.

Ckay. Whers do you reside?

Excuse me?

Where do you live?

Bath, South Dakota.

arid what ia your date of birthe

Juls 23, 14971.

Arid wou wers arrested on the offense of first degres murder
Brown County?

YeS.

Do vou rematnber winat date you wabe arrestad?

[ dov not.

After that arrest you then retained now Honorable

Marshall Loveien, at the time, attorney Marshall Lovecien; to

in

Rara Zahn, RPR - 605-626-2445
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represant and vou, defend you in a first degree murder trial;
Correat?

Correcth.

That murder trial was gonducted here in Brown County.

Te5.

And wyou were aoguitted on all charges: corceck?

Correct.

And youTre asking the court today to, based on that acguittal,
expunge your arrest record for that acrestyi correct?
correct.

You believe that that serves the ends of justice in the best
interest of the public, as well as youraelf?

Yeg.

Why do you believe that?

[ wag falasely accused of a crime I didn't do.

Do you feel a stigma associated with that arrest for that
crime that you were acgultted of?

Bbsolutaly,. yeas.

Bo yvou have concerns, specifically in this day and age
Fagarding &ccial media, as well as internat aceess of the
pubklic to arreat records?

Yas.

Hhat concerns da yvou havet

[t*s availabkle to anvbody that's get an intermet connection}

something that's not True.

Rara Zahn, RPR - 605-626-2445
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And you're aware, ocbvicusly, that there was media coverage of
your chargses, as well as your trial here locallys correct?
Correct.
Doas your ooncern extend beyond local coverage intg the
national sphere as 1t associates with your arrest?
Yas.
Iz part of that assoglated with the fact that anybody in ths
woerld with an internet connection, unless there iz some state
block, 'can dceess that arrest record?
Correct.
Do you have concerns that people will continus to stigmatlize
you svan though you were acguitted based on that arrest
record?
Tas.
Why's
Pecple assume things and just =-=- they look at that and judge.
Do you think that that puts an unfalir stigma or undue hardship
of punishment on you?
Yas.
MR. GEYER: 1 have no further duasticns, Your Heonor.
THE COURT: Ms. Marhette.

CROSE-EXAMINATTON
M5, MAEWETTE:
Sir; i= your testimony today that you were falsely accousaed?

Yas.

Lo

Rara Zahn, RPR - 605-626-2445
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Tou admit that you shet and killed someone; correct?
2

orrect.

QR

T

In gelf-defanss.
Ckay. And that's what the jury found.

Tep.

And in these records that you want expunged is proof that you
were acquittedy correct?

Corrects.

And wvou =zay that there i3 a stigma?

¥ea,

And so how is it in the bsst interest of the public, not you,
that these records be expungsd?

Bacause I was acguitted.

That's in the best interest of you that they be expunged;

correct? That's your positiont

How is it in the best intersst of the public to taka away
their knowledge of what oocurred hera in Brown County?
Barausa it's falsze news.

I[t*'z false naws that you ware arteatad?

Hoep I was arrestad.

Ckay. B0 you adresa that that's true that youl were arrested.
Yas.

You ware indictaed. Yas?

Rara Zahn, RPR - 605-626-2445
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Tes,

Tou stood trial.,

Tes.

Social media, ingluding vour own family members, broadly

breoadgast the events of the trial; correct?
MR. GEYER: Objection ag to galls for information ——
abiection. Calls for informaticn that may be cutside the
personal knowledge.

The guestion I understand asked that he understand and
know every social media post from every family menber. I
don't belisve that anybody knows that.
THE COURT: OCwerruled.
M3. MARMETTE: You can answelb, sir.
THE WITMESS: ERepeat the guestion.
Ara yolu aware that =-=- including vour famtly members == that
there was extensive scocial media on your arrest; your
fndistment, your trial, yvour immunity hearingg corract?
Correct, there was all sorts of peopla.
Gkay. And the news madia reported gquite heavily on thia whols
process, including your arrest, lhdistment, immunity hearing,

trial and acguittal; corract?

Bnd this expungament, if it were granted, woluldn't change
Chose: 1tems,. wouldn't 1t? It wouldn't erasze what's been on

tha news and what ¥ou can now find on the intermet that you

Rara Zahn, RPR - 605-626-2445
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talked about =arlier.

Tou're gayving it wouldn't change anything?

I'm asking you Lf the court file is sxpunged, does that asrcase
social media?

Hizte

Doma 1t erase what the newspapers wrote about you?

Doesn't srase the past.

You're not able to erase that you killed scmebody: correct?
MR. GEYER: Chjection.

THE COURT: Overruled.

Is that corrects

Coreegt.

Gr that you stood trial.

Cotredt.

Cr that you were acgultted.

Coreect.

Since your dcquittal Have you mada statements out in the
publig¢ about your acguittal?

[ have not made any public stataments.

Have you b&an out in the publis — I'm not talking a public
press release, but in the publiec, putside of your own hotne,
hawe you made statements about wour acguittal to other pacpla?
['m vary private, S0 within the family.

ckay. Do you racall whebh wou weate arrested for boating under

tha influenca?
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Tes,

Do you recall what you stated to the cificer that day about
your asqguittal and what you had done to Jon Schumacher?

N

Let me remind you. Do you recall asking the officer who was
doing the boat check if he knew who you were?

Ckay.

And then when he didn't know, do you recall saying, guobte =-
excouse my language, but I'm going to gquote him directly,
Tour Honor.

MR. GEYER: I1'd cobject to == I'd object, Your Honor, as her
statement. It's a guote from him. He adays =-- my recollection
of his teatimony minutes agoe 15 he does not recall. Sha's
sgaying that this iz wverbatim what he gaid. I don't havs a
copy of 1t. I dan't kelieve it's been authenticated by an
officer and I don'™t believe it's a transcript.

THE COURT: 1 think she's asking him if he recalls saying this
to the officer, so he can answer that. The obhjaction is
overrulad.

(M3, MARMETTE) Jones said, quota, "Brown County, Abardean,
South Dakota. MHurder. Jon Schumacher. 1 shot the mothear
fuckar."

[ d& not recsall,

Are you saying that you didn't zay 1t7?

Yas. 1 do not racall that.
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have said it
It's not something I would say.

Eo if this is on the body cam from the officer, you —— what
would ke your explanation for that?

MR. GEYER: Objection. Relsvance,

THE COURT: Ovsrruled.

You can answWwer.

MR. GEYER: I1'd cbhbject, Your Honmor. She's asking him
scmething that he doss not Eecall saying, and my understanding

he's asking him, well, if, hyvpothetically, you did say 1t,

n

why would you say it, which I would say calls for speculation,
THE COURT: WMr. Geyer, no speaking okbjecticna, please. You
can certainly come back and direct =-- reditrect.

She'a asking him what the reason it would Le =-- that
would e on the body camera if he did not say it. I don't
know that ha knows, but nonethseless, 1t's overruled. Ha can
anawer, if he knows.

MR. GEYER: 1 just want to clarify, Your Honor; just for the
racard, my cbjeation is based on lack of knowladoge and
spaculation, and my understanding is you're overruling those.
THE QOIRT: Well; I don't liwve ina wacuum, Mr. Geyar. 1 know
that this was a Marahall County casa. I presided over it. I
know that the discovery was shared with both yourself and

Mr. Jones,; presumsbly. Sa he can anawer, 11 ha knows.
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I do net recall.

Would it refresh your memory 1f we played the kody cam?

[ was under the influence: I don't recall.

S0 gingte you were acguitted, vou broke the law; correct?

Tes.

On more than one cocasicn.

b -2

Bo ginge you were acguitted, I think your testimony was that
you have not besn cukb and ever talked about this acquittal and
bragged about it in the public.

Newer bragged about anything to do with this.

If vou said those wordse does that sound like a brag to you?
MR. GEYER: (bjection. Asked and answered. He sald he does
not recall saying that.

THE COURT: Overrulsd.

The guestion iz, if you said that, does that socund like a brag
Lo vou?

Ho.

IT vou then talkeaed about how vou gob exongrated and you wWere
abla to giva the date to the officer, doas that sound like
somathing that, 1f you were undar the influence, you would ba
akle te do?

[ d& not recsall,

And if you were abkble to talk about the date of the offense;

doas that socund like yvou would have been undsr the influenca?®
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I know T was.

Q. S0 if vyou had gone out and made these statementsz, you'rs

saying that
ME. GEYER:

THE COURT:

Sz it's true you were arrested:

Correct.

would net be a brag?

Objestion. BAsked and answersd.

Sustailned.

)

correch

And it's trues you were acguitted.

Correct.

So a8 you refaranced sarlier,
things were
I'm not sure how to

You claimed earlier

gl se; wers they?
answer that,

that this == it was false news.

"False rews,"™ neither of those

oo I™m

asking wyou, what waz false news about the fact that wyou were

arregted?

HMR. GEYER: Objection. Asked and answersd.
THE COURT: Ovearruled.
[ did not mucder anyvbody.

You ware

That is not

ME. GEYER:
THE COURT:
i1z hot

That

Corrast.

arrasted for maurdar.

Falsa hewsy correct?

Chjestion. Asked and answerdad.

.

Orvarruled.

falsa hewsi correckt?
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Aand the fact that you were acguitted; that's not false news.
Corcect.

So you want to actually erase the acguittal from the public
record?

MR. GEYER: OCbjection. Asked and answersd.

THE COURT: Sustained.

So, again, I'm golng to go back, because I don't think voutve
answerad the gusstion, and I'm not talking about the best
interests of you perscnally; how i5 it in the best interest of
the puklic to hawve the expungement?

[t's unfair stigma on mysslE.

That sounds like it's somsthing that you think it's in the
best interssats of you, but that doesn't scund like scmething
that's in the beat interest of the public, would you agres?
H.

Do you agree that it's in the best interasst of the public that
records be open?

Ho.

Evear?

MR. GEYER: OCbjast a= to vague.

THE COURT: Overruled.

Hes.

Thay should nevar be opent

Why would they ba?

You balievae it'a in the bast intersst of the puklic that they
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have the ability to review things that happened in the oourt
eystam?
[ don't know whose businsss it is.
Iz it important that people know sbout the facts when theyfre
encountering you, whether in a business or perscnal matter,
that they know you shot and killed somesone?
Ho.
You don'™t think it's in the best interest that it helps the
public to understand what self-defense is7%
Say that one more tims.
You don't believe it's in the bsat intersst of the public to
understand what self-defense is and when it applies?
fes.
And that it's in the best interest of the public to understand
the criminal justice system?
Tas.
MS. MARMETTE: I have no further guestions.
THE COURT: Me. Gayver.
MR. GEYBR: Thank wou, Your Honor.

REDTRECT EXERMIHATICH
ME. GEYER:
Mr. Jonss, Ms. Marnette was asking guesticons about a BUL in
Marshall County. Do you ramembar that?
Yas.

Arid did you antar a plea of guilty te that charge?
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Tes,

Ckay. BSo you'rte not digputing that you got 3 BUI in Marshall
County atter the acguittal; correct?

Corregt.

gnd that's a orime that you admitted to and accepted
punishmants correct?

Correct.

THE COURT: Mr. Geyer, you'we got to slow down.

Now' do wyou think that it's in the best interests of the public
te hawve spsculation regarding your situation?

[ 8

And do you kelieve that the prominence of social media and the
far-reaching nature of that would promote that?

Tas.

Do yvou believe that the charges agalnet you were false and

should have never besn broughts

]

©

]

Now tha arresting —— or charging documents against you den't
mantion anything about you defending yourself, do thay?

M.,

MR. GEYER: 1 hawve ho further guestions, Your Honor.

MS. MARNETTE: Just one follow-up.

RECROES EXAMTNATION

BY MS. MARNETTE:

0.

You talked about speculaticn. Doean't the court file contain
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the full tranacripts of the court -— of thes jury trial?

['m not sure.

Well, I believe that the court has alceady taken judiocial
notice and <an lock and s=e that the entire transcript of the
jury trial 1s there.

So if that is trus that would allsviatse sgpeculation
because the public oould read everything that happenesd,
everything you pled to. They zan loock at all the sxhibits,
and they can make their own mind up on the truthi correct?

[ guppoEe.
M3. MARNETTE: HNothing further.
ME. GEYER: One follow=up, Your Honor.

FURTHEE REINIRECT EXAMINATION
ME. GEYER:
Mr. Jones, do yvou thHink the individuals out in the general
putlic are searching through hundreds of pages of court
documants to ascertalin the truth about the allegatiocns that
wara made against you by the State?
Start that question again.
Sura. Do you think zomebody iz mora likely in the publis to
take the snidbhit of the arrest date and the charge against you
and draw caonclusishn of —
Yas=.
-— do you think that they're more likely to, as the State is

eluding, print off hundreds of pages of documants; pay [or
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that with their own gredit card, and actually go through and
do it legigally and legally: what do you think iz more likely,
they're going to Jjump to conclusions or dig through thousands
of pages?

Jump to gonclusicns.

ME. GEYER: Thank you.

FURTHER BRECROSS EXAMINATION

Y M3. MARNETTE:

iy would you agres they only need to locok at one document,
and that would be Judgment of Acguittal?
Excuse me?t
They would only need to look at one documsent, the Judgment of
Acquittal, correct, to know what hapgened to youi that you
watre aoguitted.
Yes, that I was acguitted.
ME. MABMETTE: Ckay. Hothing further.
ME. GEYBR: Hothing further, Your Honoe.
THE COURT: You bay step down, =ir.
(Whareupon, the witness is excuzed.)
THE COURT: Yol may call your naxt withess.,
MR. GEYBR: Thank wvou, Your Honor. We would call
Makavla Jonas.
THE COURT: Flea=se coma forward and I'1]1 Swear youd 1n.

Ralse wour right hand.
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MAKETLA (JONES,
galled ag a witnesa, bkeing first duly sworn, testified as
followss
THE COURT: Stabe your name.
THE WITHESS: Makayla Jonses.
THE COURT: M=z. Joness, please have a geat there. Plaase speak

loudly into the miorophone, and plsase speak slowly and wait

|

until the attorneys finished with their guesticns befors you
Begin your answer.
DIRECT EXAMTHATION
ME. GEYEER:
PFleases state vour name.
Makayla Jones.

And, Makavla, do you know Jarrett Thesn Jones?

TEE.

How ara you celated to him?

Ha's my father.

Brd yvoutre familiar with the charge of first degree murdar
that was lavied against him by tha State®

Yap..

And youtre familiar with the whole tiial and the aequittali
oorEest?

Yas:
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Gkay. Do you belisve that your father, even after the

agquittal, is being stigmatized because of his arrezt for the

charge of first degree murder?
Yes, [ do,

Why do you kelieve that?

What my dad did that night was protest his daughters against a

terrible person, 8o I think that the satisfaction that it

might giwve a few people to keep this on hie record shouldn't

trump his rights guarantesd him by the constitution.

Do yvou think it's in the best interest of the public?

Yeg, LI doi

W2

Becadse my dad's not a dangerous persc

knows anybody that == his family, his
most amazing people ['wve sver met.
And do wou think that the stigma that
that that's a detrimént to publis?
Ho.

Bo you feel 1t's in the best interest
arrest recards sealed?

Yas.

. Thy?

Bacdausa he was found innocent in this
Do yvou think that the charges that hae

hainong nature to...

n. Ask anybody who

frienda, he's one of the

follows wyour father;

for your dad to have tha

COUrT o,

has have a serlious and
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What was your guestion?® Sorcy.

Do you believe that the charges, the allegations that the
State made against your dad of first degree murder; do wou
think the severity of that has 3 pretty heinous insinuaticon
towards vyour father?

TEE.

More = than like a speeding ticket or DUIT

Very much so.

Do you feel that in today's climate of social media, internst
1ccess, that that raises the issue regarding -— or the stigma
against your father?

HMS. MARMETTE: Your Honor, cbjsetion. This is getting wery

leading.

THE COURT: Sustained.
Does the olimate regarding sooial media have any beédaring on
your decizion that you made tegarding the stigma against your
fTather?
Ho.
MR. GEYER: HNo further guestions.
THE COURT: M=, Marnette.
CROSS-EXAMINATION
ME. HMERWETTE:
Youre father was not found innocant, would youl agrea?
MR. GEYER: OCbjaction. Hs was acquitted. He's maintained his

Innocance.
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THE COURT: The court knows what the definition of innogent

and not guilty is, and there is 3 big difference between

innocent and not guilty. I think I know that, so, anyway...
Just so everybody's aware, we don't nesd to spend a lot

of time on whether he was innocent or oot guilty, because he

was ot ftound innogent, he was found not guilty.

(M5, MARMETTE] Ms. Jones, do you understand what an

expungemsnt doss?

Tess

Does it erase what's on social media?
Hors

Does Lt erase what's in the news?

Hora

Doea 1t erase what's in pecple's oplnions already about your
Father?

Noe

What does it do?

[t helps his lifa go on.

Hew?

If he gats pulled ovar by polica officers, thay sca that

immediately. If he goes through TS8L at an airport, they see

that ilmmediately. If he goes Lo a bank te get funding for his

busitness, they =ea that.
Ckay. Has he, at any tima, been denied te get through the

airport security becausge of ite
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Has he ever had a buginess loan or anything denied because of
this?

Not that I'm aware, but I'm not going to answser yes or Tig.
Ckay. You're not aware of any.

Hz.

So your in—the-best-interest—of-the—public is really Jjust in
the best interest of your father that this be expunged, would

you agree?

Ckay. 8o 1it's not in the best interest of the public to be
daenied access to information about what occurred?
[ guess 1 could agkee to that.
Ckays
MS. MARNETTE: HNothing furthear.
THE COURT: Mr. Gaysr.
MR. GEYER: HNo furthar guestions.
THE COURT: You may step dowri., Thank you.
Does the State hawve any withesses?
MS. MABHETTE: Ho, Your Honor,
THE COURT: Mr. Geyer, argumsht.
MR. GEYER: Thank vou, Your Honor. Your Honor; we Wwauld move
that the court aexpunga Mr. Jones' arrest record pursuant to
the amanded motion under subsectiot threa of the applicakble

STatulucsa.
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Mr. Jones established by clesar and convineing evidence ——
THE COURT: Wwhat haszs he established about the rights of the
putblic? Because 1f you read the statute; that actually comes
before the kezt interests of the defendant. 5o what would bs
the puklic's best interest by clear and genvincing evidence
that this be expunged?
MR. OEYER: Because I don't believe that it serves the best
interest of the public =-

THE COURT: That's a <conclusionary statement, Mr, Geyer. Just

i)}

tell me why. What testimony is therej; what evidencse i3 there
that 1t's in the best intsrest of the public?

HMR. GEYER: Mr, Jones testified that having the stigma on him,
hawing these speculaticna in social media, would be alarming
on the public. I think that's trus.

THE COURT: I have no problem that 1t's a stigma on Mr. Jonss,

[ understand that. &And I understand that it would probabkly be

fn hia best intarests. But I'm asking -- becanse the statuts
is twofold. The statute aolearly says —— and I'm hot looking
at your motion language -- clear and convinoing evidence that

tha andg of justice and the best intarests of the publia, as
wall as tha defandant.

I would agras that the ends of justice for Mr. Jones?
standpeint would be -— from looklng at 1t from his perspective
it gertainly would ba the ends of justica. But I can't astop

thara, I have to look at the best interests of the publics by

Rara Zahn, RPR - 605-626-2445




[

10

11

e

Lk

14

2B

glear and convinoing evidence.

MR. GEYER: 1 think the evidence establishes that in today'ts
nature I think the court can obviously use 1ts common
knowledge that people —— the I8, these arrest records are
available te anybody on the internst that has access to it,
and a credit card, can file, creste an eCourts accounty that's
the way I understand.

And so the issus with that iz the pukblic is hurt when
pacple go on, can 3= this arrest record, such heinous crime
that didn't eccur. I undarstand the State’s asserticon that =—-
what I mean 1s self-defense negates murder, that's why
Mr. Jones was acguitted. 8o first degree murder did not
ocgcur, and sc to allow this to stay on there harms the public
discourse.

That's the problem we have hers, Your Honocr. That's the
stigma that carries over into the public sphere, sspacially in
today'=s wlimate where anyvbody can get a held of this
information and anybody can post it.

and T would propose that this is exact kind of case which

rt

118 court should expungs in the best interest of not only
Mr. Jonas, but also the interest of the pubklic for tha reason
stated; but also for the broader reason of — this is
abviously on the books — the statite —— for a regson, and I
den't think it'asa so peopls can avoid having an arrast racord

an a DUI, avold having a speeding ticket. I think they have
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te deal with those, you know, through explaining it.

I think it's for most heinous crimss that didn't occocour,
and in this vase, according to the law, according te this
ogourt, it didn't ocour.

Mr. Jones didn't murder anybody. He acted 1n
self-defense. Az thiz court 1g aware, this court held 3 fair
trial with 1% jurcra. Based upon the evidences, hased upon the
rulings, entered an acguittal, and that's the law.

And so cases like this, when you have an allegation of
murder, which he was acguitted of; cases where you have &
matter of child abuse, which aren't true and a person would be
acquitted of; a case whers you have somebody that was accused
of rape and got acguitted, I don'™t think it helps the public,
and: chvicusly not the defendant that went to trial, got
acquitted, to hawe this &till in the public sphers.

Chewviously thetre iz First Amendment rights that the media
ax¥arci=med, and other pecopla did during tha trial, and wa know
wa can't chamge that. But this eourt, in my opinion, should
limit acecess and sesal the arrest record based upoti that.

[ think thase are ona of tha ca=zes whare a perscn i
charged with such a heinous erime that they were acquitted of,
I think it rises to that level and should bBe grantad. Thank
YL .

THE COURT: Ms. Marnatte.

M8, MARMETTE: Your Honor, i1f it was that simple it would be
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automatic, It would Be like if you've been acguitted, it
wolld gutomatically be expunged, and that is not what the
legislature said. They salid that the court has to find ly
glaedar and oonvincing evidsnce that it's in the best interest
of the public. There is no exception for what Mrc. Geyer calls
a heinous grime. I agres, thiz was a wvery heinous orims.
That's one thing I will agree with Mr. GeyerC on.

But if wou look at what's in the best interest of the
public, open records,; the ability to know what happened; the
right to know when they're encountering Mr. Jonea the factas of
what happened. Yes, he was acgultted and he can tell people.
[ was acguitted, I was found not guilty.

[t'# in the best interest of the public to understand the
criminal justice system and the court file. Expunging this
case, in partiocular this c<ases, 15 not in the best iIntersst of
the public. They have presented no evidence, absolutely no
avidence that it's in the pest interest of the publicy only
that it's in the best interest of Me. Jones bacause ha faols
there's this stigma. But if he felt thers waa a stigma, why
Wwolld he ba aut anhouncing and bBragdging to the world about it?

Nothing further.

THE QORT: Undar what circumstances; Ms. Marmatte, would
it — would a court ba able to reach the Sonclusion that
aexpubnigament iz in the best interaest of the public if thare

was —— aftar an acguittal. I'm not talking about dismissals,
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but I'm talking about after an acguittal.

MS3. MARNMETTE: I don't belisve —— I think it ctuld happen in a
mistaken identity vase. I think — I mean, thece are cases
that it could happen. Not in self-defense case. Bkesolutely
never in a self-defense casze.

THE COURT: Why is that?

M3. MARREBTTE: UWhy is that? Becsuse we're nobt disputing the
fact that he shot and killed somebody, okay. The guesticn is
whather the jury believed that it was in self-defense or
believed that the Btate did not prove beyond a reascnable
doubt that it was in self-defense -=- or that 1t wasn't in
geli-defensea.

THE COURT: The public here has all drawn their own
conclusions about Mr. Jones, guilty ot not gquilty. There's
pecple that agree with the jury werdict, there's pecsple that
would disagras.

But as to what he speaks of, and what his daughter speaks
of, baing stopped, or T3A, things that are hever going to
change asnybody's opinion here, how 1s it that that doesn't
ooma Into playy that it if leads te a false percepticn about
what they're dealing with.

Me. MARBHETTE: I[t's not 2 falszs perception; it's a2 fact that
this is someche who killed somecna. And, yes, they wara
goquitted. That deoesn't make it that, all of a sudden, the

world shouldn't know about it. This doesn'™t expunge anything.
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I mean, if there was scme issus where he had te try to
fill out an application for a bank loan and there iz a
guesticon of, were you ever arrested for first degree murder,

yas, ™ I mean, that might be something.

and he had to say,
They could have brought something like that here today, bBut
therse's —— those are guesticons that aren't going to get asked.
When you're going through the TSA they don't ask val,
have you ever been arrested for a murder? They might ask,
haye you been convicted of a murder, and cbviously he can Say,
"no, " because he wasn't. But he was arrssted, and this i=s
looking at arrest records that he can't erase what happsned.
And this 18 not going to erase social media, and it
actually would be better for him to have the public court file
available than to have just social media and some, you Know,
news medis that may have been bilased cns way or thé other.
Thiz i=s the best record of what happened to him, so 1
would go 8o far as to s3y expundging thisd eculd actually hurt
Me. Jonas.
THE COURT: All right.
Mr. Geyar, any rebuttal to any of that?
MR. GEYBER: Just shortly, Yolur Honor. I would addiass
Mz. Marnetta®s claim that open records laws means that nobody
shonld have any arcrest record expunged. Clearly that's not
the case, otherwise the legislature would not allew this.

I think that the court ig correct to highlight the
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Second Amsndment issue here, which is the public has —
gvarybody has the Sscond Amendment right, and 1 think when you
garcy that stigma for somsbody that sxercises that right it
doas damags thes publig.

I think that that right should be preserwed, and I think
that expunging Mr. Jones' arrest record here would presarcve
that and bolster that Second Emendment right, which is —
frankly, can be under attack by the State.

THE COURT: All right. Wsll, there is a different ==- there is
different issues at play here. The statute is not very
helpfuls There 15 really no case law to speak of that's
helpful.

Mir. Jones was found not gullty by a Jury of his pesrs.

My perscnal féelings <an't play a role in how I rule on this
case or on this reguést. There 18 merit to both aides®
arguments, but I think that =-- I don't know that there is=s
nedcesgsarily clear and cenvincing evidenca, but I'm not sure
that that should carry the day, eithar, of public's cight.

Ha was acguitted. I think these statutea cams about as a
Fasult of cases where individuals were acquittad and thay had
noe recoursa to tey and get their record cleared.

In this cdasza, Mr. Jonas, the jury found you not guilty;
not innecent. Becausa as I Sit heara, I'm nevar going to say
that vou were innocent, but you wers found not guilty. 2And I

think that based upon that finding, the court ‘is not golng to
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second-gusss the Jjury.

I don't know that you could ever find a situaticn whers
you're going to find clear and convinoing evidence that it's
in the puklic's best interest. Mrc. Geyer may have a beatter
argument that it's appropriate because psople do exercise a
right of salf-defense or alleged right of self-defensa. They
hawe that right to do &8¢ and don't have to worcy about
somehow, some day; after being found not qguilty, having this
bite them.

S0 even though T think it's weak on the clear and
convinelng evidence, and sven though I may or may not disagree
with the jury verdict and what was artived at, I think that
this is an appropriate case for an order for expungement
based upon the statute and the lack of case law involved in
this matter.

He was acguitted by a jury of his peers. 1 don't know
what alse a person could do ovar and abova thats That'a the
ultimate decision-makinmg process that we use in our systam to
Zay that somebody 15 not guilty and if they're found not
dquilty.

This i1s not an alleqgatioh or a type of case whara
Mr. Jonss was accused of repeated offensas of this nature, 1t
was a ohe-aff, and sa I'm doeling to grant the ralisef.. I may ba
wrohg on that, but; but T think that thiz iz ong of those odd

cafas where 1t 13 appropriate based upon the singular nature

Rara Zahn, RPR - 605-626-2445
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of the cffense and the result is reached by the jury.

Mr. Geyer, you gan draft the

appropriate order.

M3. MARNETTE: TYour Honor, ths Stats 15 reguesting Findings.

Specifically you stated that it'ls
genvincing evidence, o I'm golng
the glear and convineing svidende
this.

THE COURT: Sure:. Mr. Gayer, you
of Findings, and Ma. Marnatte can
is appropriate.

ME. GEYER: iladly, Your Honor.

weak on the clear and

to ask youll exactly what 1s

in case we decide it appeal

Can prepare-the first round

object to whatever she fesls

Thank wou.

THE COURT: All right, We'll he adjourned.

{Whereupon, the proceedings were

addourned at 9346 a.ma)
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STATE QF SCGUTH DAEOTS)
195 CERTIFICATE
COUNTY QF BRUWH

I, Sara J. fahn, Notary Public and Cfficial Court
Reporter in the above-named County and S8tate, do certify that
I reported in stenotype the progesdings of the foragoing
matter: that I thersafter transcribed said stenctype notes
into typewriting: that the foregoing pages, 1 through 33,
inclusive, 4re a trus, full and correct transcripticn of my
stenotype notes of saild procesdings.

Cated at ARberdeen, South Dakota this 2Znd day of July,

taf Bara J. Zahn

cara J. fahn, BPE
Officsial Court Reportar
My Commissicn Explres:
January 2, E0248
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PRELIMINARY STATEMENT

Throughout this brief, Appellant will be referred to as the “State”, and
Appelles/Petitioner will be referred to as “Mr. Jones”. AN references herein to the
wanscript of the motion hearing held on June 26, 2024 will be referred 1o as “HT”
followed by the page and line number. Citations to the Appellant’s Appendix will be
designated as “App.” followed by the page number.

JURISDICTIONAL STATEMENT

The State is not an aggrieved party, and no subhstantial right is affected. so it does
not have standing to appeal the Order Granting Expungement. Suhsections (2) and {4) of
SDCL § 15-26A-3 both require that a substantial right be affected to proceed with appeal.
“As a general rule, an appellant must not only have an interest in the subject matter in
controversy but must also be prejudiced or aggrieved by the decision from which [it]

appeals.” Smith v. Rustic Home Buildings, 2013 SD 9, §2. “In the absence of an

aggrieved party it is appropriate to dismiss the attempted appeal.” [d.

In this case, the State was given notice, and it appeared ot the hearing, but bevond
the hearing, the State has no standing to appeal because it is not an aggrieved party, and
no substantial right was affected. The jury decides what the evidence proves. In this case,
a jury determined that the evidence failed o prove Mr. Jones was guiliy of murder
beyond a reasonable doubt, and therefore he did not commit the crime of First-Degree
Murder.

The State has no right o maeintain records of criminal proceedings, but it does

have a duty to maintain criminal statistics. The distinction betweéen cnminal reconds and



criminal statistics is important, because a review of the statutes cited by the State for

keeping criminal statistics refers o “crimes”, but not “arrests™, SDCL 23-6-4, -3, -8,

Because the State is not an aggrieved party and a substantial nght is not affected,

this Court lacks jurisdiction and the sppeal should be dismissed.

ATEMENT OF THE ISSUES

WHETHER THE TRIAL COURT ABUSED ITS DISCRETION WHEN IT
EXPUNGED THE RECORDS OF MR. JONES' ARREST AND CHARGE FOR
FIRST-DEGREE MURDER PER SDCL 23A-3-26 7 sey.

The trial count granied Mr. Jones' motion for expungement because he established
by clear and convincing evidence that the ends of jusiice will be served, the best
interest of the public will be served, and the best interest of Mr, Jores will be
served by the expungement of the records of arrest and charge for first degree
murder.

Most relevant authortics:

SDCL 23A-3-27
SDCL 23A-3-30

i



STATEMENT OF THE CASE

On January 03, 2020, Mr. Jones was charged via Complaing with First Degree
Murder in violation of SDCL 22-16-4(1) in Brown County File #06CRI20-000022. On
January 09, 2020, Mr. Jones was re-charged via Indiciment with First Degree Murder in
viclation of SDCL 22-16-4(1) in Brown County File #)6CRI20-000022. On February
04, 2020, Mr. Jones was re-charged via Superseding Indictment with First Degree Murder
in violation of SDCL 22-16-4(11 in Brown County File #06CRI20-000022.,

O February 07, 2020, ihe State fled a Part 11 Information for Habitual Offender
against Mr. Jones in Brown County File #06CRIZ0-000022. The case went 1o jury trial.
On March 08, 2022, a Brown County Jury returned a verdict Minding Mr. Jones Mot
Guilty on ail charges. On March 10, 2022, the Honorable Richard A. Sommers entered a
Tudgment of Acquittal.

On December 11, 2023, Mr. Jones moved the trial court to expunge the records
pertaining to the Brown County file O6CRI20-000022 pursuant to SDCL 23A-3-27 3}
The trial court held a hearing on June 26, 2024, The irial court granted Mr. Jones' Motion
for Expungement. On July 18, 2024, the rrial court entered its Findings of Fact and
Conclusions of Law and Expungement Order. On July 24, 2024, the State appealed said
Expungement Order.

STATEMENT OF THE FACTS

In its Appellant’s Brief, the State includes many alleged facts that it likely used in

the prosecution of Mr. Jones at his tral. However, those alleged facts are not relevant to

the expungement of Brown County file #OGCRI20-000022,



The anly facts relevant to whether this Court atfirms the expungement of Brown
county file #06CRIZ-000022 are as follows:

Mr. Jones was tried by 4 jury for First-Degree Muorder in March of 2022 The
State rested its case, and Mr. Jones then provided the defense of seli-defense. On March
8. 2022, the jury returned a verdict of “Not Guilty” on all charges. On March 10, 2022,
the Honorable Richard A. Sommers entered a Juadgment of Acquittal.

On December 11, 2023, Mr. Jones moved to expunge Brown County file
OHCRIZ0-000022, The State was niticed of the hearing, and the State appeared to onoss-
examine Mr. Jones and his witness, and to make an argument 1o the court. Despite the
State’s argument, the trial count granted Mr., Jones® motion for expungement. [t found that
the ends of jostice will be served because Mr. Jones was acquitted, {App. 3). It also found
that the best interest of the public will be served because it serves the public interest not
1o have its citizens carry with them the stigma of such a heinous nature alter they asserted
their constitutional right to a trial and were acquitted, especially for a citizen who was
acquitted after they asserted their constitutional right of self-defense. (App. 3). It also
found that the best interest of Mr. Jones will be served because it serves his mterests not
to carry the stigma of being associated with such a heinous crime when he asserted his
constitutional Aghts and was acquitted. { App. 3, Findings of Fact, §{ 14-16). The trial
court concluded that Mr. Jones established by clear and convincing evidence that the ends
of justice will be served and that the best interests of the public and of Mr. Jones will be
served by expunging the record of Brown County file #U6CRI20-000022, { App. 3,

Conclusions of Law_ 9§ 1-3).



STANDARD OF REVIEW

SDCL. 23A-3-30 ultimately leaves expungement Lo the discretion of the tnal court
if the other requirements of the siztute have been met. The State appeals arguing abuse of
discretion, “An abuse of discretion refers to a discretion exercised 10 an end or purpose
not justified by, and clearly against reason and evidence.” Ronan v, Sanford Health, 2012
SD 6, § & 809 N W.2d 834, B36. “An abuse of discretion occurs only 1f no judicial mind,
in view of the law and the circumstances of the particular case, could reasonably have
reached such a conclusion.” Hofelds v. Mehling, 2003 5D 25,79, 658 N.W.2d /83, T8

ARGUMENT
1. Expungement law, generally

Mr. Jones moved to have Brown County file #06CRIZ0-000022 expunged
pursnant to SDCL § 23A-3-2703), which states:

An arrested person may apply to the courl that would have jurisdiction
over the crime for which the person was amested, for entry of an order expunging
the record of the arrest:

[I3I] At any time after an acquiltal.. .

This statate does not apply 1o criminals who have been convicted. See In re Expungement
of Ofiver, 2012 SD 9P 12-13, 810 NW.2d 350, 353

SDCL § 23A-3-30 provides the standard for the arrested person 1o be granted
expungement, which states in its enfirety:

The court may enter an order of expungement upon a showing by the defendant or

the arrested person by clear and convincing evidence that the ends of justice and

the best interest of the public as well as the defendant or the arrested person will
be served by the entry of the onder,

Unfortunately, there is no South Dakota case law comparable (o the case at bar

SDCL § 23A-3-30 provides the standard 1o be applicd by the court in detenmining if



expungement is appropriate. The first condition listed 15 that the ends of justice will be
served by expungement of the anest records. SDCL § 23A-3-30. "By justice we mcan
that end which ought 1o be reached in a case by the regular admimstration of the
principles of law involved as applied to the facts.” Sioux Falls v. Marshall, 48 8.D, 378,
3R4-85, 204 NW. 999, 1002 (1925) (citing Meeks v. Caner, 5 Ga.App. 421, 63 3 E. 517
(1909}, The second condition is that the best interest of the public will be served by
expungement of the arrest reconts. SDCL § 23A-3-30. The last condition is that the best
interest of the defendant will be served by expungement of the arrest records, SDCL 3
23A-3-30,

Suspension of the imposition of sentence carries the same standard as
expungement, See SDCL § 23A-27-13 (... a court having jurisdiction of the defendant,
if satisfied that the ends of justice and the best interest of the public as well as the
defendant will be served thereby, may, without entering a judgment of guilt, and with the
consent of the defendant, suspend the imposition of sentence...”). "The granting of
suspended imposition of sentence .., s strictly a matter of grace and rests solely within
the discretion of the court.” State v. Divan. 2006 SD 105, 9 16, 724 NW.2d 865, 872
(citation omitted). Like SDCL § 23A-27-13, the tial count has the discretion whether to
erant expunzement under SDCL § 23A-3-30

The State includes a large amount of case law from other states in an aticmpt o
expand the standard that Mr. Jones is required to meet in order o be granted
expungement of his arrest records, However, most, it not all, of the Stae’s cited case law

is inapplicable to this matier.



Conttary to the Sute's assertion, SDCL § 23A-3-30 does not imply that the
applicant must provide specific evidence of adverse conscquences, and that the adverse
conscquences must cutweigh the state’s interest in maintaining accurate criminal and
judicial records. The State does not cite any South Dakota case law to support the need
for an adverse conseguence resulting from an arrest record W jusiify expungement.
Rather, it cites case law from other states that are distinguishable from the case at bar, and
whose case law is not applicable (o this matter because of the difference in expungement
statuies from the South Dakota expungement statutes.

One case the State cites is In re LoBasso, 423 N.J. Soper. 475, 33 A_3d 540
(Super. C1, App. Div. 2012). This is a New Jerscy case where the petitioner attempted to
oot records of his convietion of third-degree eluding expunged carly, pursuant Lo NISA
20C:52-2aW 2320100 ', which enacted that the waiting period for expungement can be
decreased from ten years to five vears if “the couit finds in its discretion, that
expungement s in the public interest, giving due consideration to the nature of the
offense, and the applicant’s character and conduct since conviction.” NISA 2C:52-
2(aM 22010}, This carly pathway to expungement in New Jersey carries a higher burden

than the ten vear expungement standard under NISA 20-52-2(a) 20100, It must be noted

| “In all cases, except as herein provided, wherein @ person has been convicted of a crime
under the laws of this State and who has not been convicted of any prior or subseguent
crime, whether within this State or any other jurisdiction, and has not been adjudged a
disorderly person or petty disorderly person on more than two occasions may, after the
expiration of a period of 10 years from the date of his conviction. payment of fine.
satisfactory completion of probation or parole, or release from incarceration, whichever is
later, present a duly verified petition as provided in section 2C:52-7 to the Superior Count
in the county in which the conviction was entered praving that such conviction and all
records and information pertaining thereto be expunged.” N.J, Stat. § 20:52-2(a)(2010).
{emphasis added).



that this New Jersey statute applies to convicts, not to individuals that have been tried and
acquitted. In LoBasso, the court needed proof to grant the “extraordinary exceptional
relief” to the petitioner for expungement of his conviction afier only five years, rather
than the typical ten vears. The only similarity between this New Jersey standard for
expungement and South Dakota’s standard for expungement 15 that it should be in the
public interest. However, the considerations for expunging a convicted criminal’s record
must be stricter than the considerations for expunging an acquitted individual's record.
The considerations used in LoBasso to determine whether that petitioner met the high
standard for granting early pathway expungement of a comvicrion record should not be
applied to this case, when South Dakota has its own standard for expunging records for
acquiited defendants,

Another case cited by the State is Inre Kollman, 210 N.J. 557, 46 A 3d 1247
{2012). This is also 4 New Jersey case, where the petitioner had plead guilty to third-
degree distribution of a controlled substance, and petitioned for expungement using the
five-year early pathway to expungement. The trial court denied the petition due to the
serions nature of the affense, but New Jersey Supreme Court veversed and remanded
gince the petitioner met the burden of proving why expungement is in public interest. Id.
Again, New Jersey's heightened standard for early pathway expungement of conviction
records should not be applied here because it is different than the standard set forth in
SDXCL § 23A-3-30. However, it should be noted that the Mew Jersey Supreme Court held,
“[Tlhe statute does not allow judges to reject expungement applications based on
categorical or generic grounds,” Kollman, 46 A 3d at 1258. Likewise, SDCL § 23A-3-30

does not allow the denial of expungement based on categonical or generic grounds.



It must be poted that the State is paiching together non-persuasive case law 1o
argue that SDCL-§ 23A-3-30 implies something that it does not. In the Appellant’s Brici,
the State writes, “In evaluating the ends of justice, courts consider a petitioner s characier
and conduct, such as the “facts refated 10 an arrest that did not lead o conviction” and
whether he or she has engaged in activitics that have limited the risk of-reoffending, or
has avoided activities that enhanced that risk."™ (See Appellant’s Brief, p. 9). The State
cites LoBasso and Kollman to suppont its statement. However, neither LoBasso nor

Kollman wse the term “ends of justice”. The LoBasso and Kollman courts consider "facts

related to an amest that did not lead to a conviction, if supported by cognizable evidence,
and the court makes an appropriate finding, after a hearing if necessary” which may
“offer insight into an applicant s characrer and conduce”, and not in consideration of the
ends of justice. LoBasso, 33 A.3d at 550; Kollman, 464 3d a1 1259 (ermphasis added).
The LoBasso and Kollman courts alse consider whether a petitioner has engaged in
activities that limit the risk of re-offending, or has avoided activities that enhance that risk
in connection with the petitioner s character and conduct since conviction, and not in
consideration of the ends of justice. Kollman, 46 A.3d at 1259, Likewise, the LoBasso
court considers job training or education, compliance with legal obligations, maintenance
of relationships that promote law abiding behavior, and severing of relationships with
persons in the criminal milieu in connection with a petitioner s character and condugr,
and not in consideration of the ends of justice. LoBasso, 33 A 3d at 550, A petitioner’s
character and conduct since conviction is a required consideration spelled out in New
Jersey's expungement statute. NISA 20:52-2(a)(2)( 201 (). This consideration is not

spelled out in SDCL § 23A-3-30,



Another case cited by the State is Meinken v. Burpess, 262 Ga. 863, 426 5 E.2d
E76 (1993) to support its argument that the Siate maintaining arrest records is
incorporated into SDCL § 23A-3-30 because of smd statute's public interest standard.
The Georgia Legislature reserved expungement of records for exceptional cases,
Meinken, 262 Ga, at 865. Under 0.C.G.A. 35-3-37(c)i 1993)7, if criminal records were
insccurate, incomplete or misleading, then the count may either order that the records be
expunged, modified, or supplemented. Georgia has expressed a public policy favoring the
maintenance and dissemination of criminal records, Meinken, 262 Ga at 865. However,
South Dakoda has no such established public policy. The Georgia expungement statuic
clearly favors matntaining criminal records, but SDCL § 23A-3-30 has a completely
different goal — 1o restore the defendant or arrested person, in the contemplation of the
law, 1o the states the person occupied before the person’s arrest or indictment or
information.” SDCL § 23A-3-32, The plain language of SDCL § 13A-3-30 does not
suppont implementing the requirement that “special factors must exist that either diminish

the state’s interest in maintaining the records or heighten the impact of the existence of

Y9f an individual believes his criminal records 1o be inaccurate or incomplete, he may
request the original agency having custody or conirol of the detail records 1o purge,
modify, or supplement them and to notify the [Georgia Crime Information Center] of
such changes. Should the agency decline 1o act or should the individual believe the
agency's decision 0 be unsatisfactory, the individual or his attorney may, within 30 days
of such decision, enter an appeal to the superior cowrt . . . 10 acquire an order by the court
that the subject information be expunged, modified, or supplemented by the agency of
record. The court shall condoct a de novo hearing and may order such relief as it finds o
be required by law. . . . Should the record in question be found to be inaccuerate.
incomplete, or misleading. the court shall order it 10 be appropriately expunged,
modified, or supplemented by an explanatory notation.”

OCG AL § 35-3-3Tc)(1993).



those records on the defendant and thus warrant expungement.” Meinken, 426 S.E.2d at
879,

While SDCL §5§ 23-6-8, -4, and -5 govern the maintenance of eriminal statistics,
these statutes simply require the statistics to be kept and organized “in order to permit
easy iterchange of information and records.” SDCL § 23-6-8. The expungement of
records does not imply destroying the records, see SDCL § 23A-3-26, so criminal
statistics taken from judicial records and already recorded in a database would not be
destroved except in certain circumsiances, See SDCL § 23-6-8, 1. Therefore, the
expungement of records would not alter recorded criminal statistics. Also, in this case, the
administration of criminal justice has been completed since Mr, Jones was tnied and
aequitted, and therefore is not a criminal offender from the first-degree murder charge.
See SDCL § 23-6-4, These statutes do not imply that the public’s interest in maintaining
criminal statistics outweighs the best interest of Mr. Jones. Nor does SDCL § 23A-3-30
place the public’s interest in mamtaining criminal statistics above the best interest of Mr.
Jones. Rather, the best imerest of both the public and Mr, Jores must be considered
together.

The State adds a burden onto Mr. Jones, stating that he must “demonstrate thiat
being free of any disabilities associated with having a record outweighs the public’s nced
fior access to the records,” (Appellant’s Brief, p. 11). Again, the State uses non-instructive
case law to support its contention, New Jersey s law on expungement concerns those who
have heen convicted of critnes. The public’s interest in knowledge of crimes that were
actually committed is not the same as the public’s interest in knowledge of acquittals.

When a defendant is acquitted, it means that there was 4 reasonable deabt that the



defendant committed the erime with which he was charged. “Reasonable doubt is that
siate which after the consideration of all the evidence, leaves the minds of the jurors in
that condition that they cannod say that they feel an abiding conviction to 4 moral
certainty of the truth of the charge.” State v, Brewer, 86 5.1 434, 438, 197 N.W.2d 409,
411 (1972} New Jersey Legislature may feel that its citizens need to be informed of
convicted criminals. South Dakota Legislature has not burdened scquitted individuals
with proving their interests outweigh the public’s need for sccess to their judicial reconds.

It also must be noted that the State misstaies the case law in Marines v. Stale, 24

S5.W.3d 10 (CLApp.Mo. 2000). The State writes, “Public safety imperatives can be
frustrated when records are expunged, paricularly when, despite a petitioner's acquitial,
‘his arrest was not based on false information ... and there was “probable cause’ w
believe [the petitoner] had commitied the charged offense” citing Martinez, 24 5,W.3d m
14, (See Appellant’s Brief, p. 11}. The Martinez case has nothing to do with public safety,
nor does it state that expunged records may frusirate puhlic safety imperatives, The
State’s quotation of Martinez is simply the court identifving the prosecutor's grounds for
its motion to dismiss the expungement action. Martinez, 24 5. W.3d at 14, The standard

for expungement in Missouri® is vastly different than South Dakota's standard for

P Notwithstanding other provisions of law to the contrary, any record of arrest recorded
pursuant (o section 43,503, RSMo, may be expunged if the court determunes that the
arrest was based on false information and the following conditions exist:
{1} There is no probable cause, af the time of the action to expunge, to believe the
individual commitied the offense;
{2) Wo charges will be pursued as a result of the arrest:
(3) The subject of the ammest has no prior or subsequent misdemeanor or felony
convictions;
(4} The subject of the arrest did not receive a suspended imposition of sentence
for the offense for which the arrest was made or for any offense refated o the
arrest; and

1



expunpement. Also, public safety is nol 4 consideration in expunging records in South
Dakota. See SDCL § 23A-3-30, Rather, Missour couns recognize that a case resulting in
acquittal “is one of the rare "extraordinary circumstances” that may warran! an equitable
order of expungement.” Martinez, 24 S.W.3d w 17,

Lastly, the State cites People v. Carroceia, 352 1L App. 3d 1114, 817 N.E.2d 571

{2004), where the petitioner was charged with first-degree murder, acquitted, and still
denied expungement. However, Carroccia is also distingnishable from the casc at bar.
The standard for expungement in [linois is “good cause shown™, which is not the same
as South Dakota’s standard. Also, the count in Carrgecia denied expangement in pan
because there was an ongoing civil suit concerning the underlying criminal charges, and
the court held that the petitioner could again seek expungement once the federal civil suit
was resolved. Cammoccia, at 1123-1124. In the case at bar, the State is not assentiing that a
federal civil suit or an ongoing need by another court for Mr, Jones” arrest records exisls.
Aguin, many courts recognize that acguittal is one of the extraordinary

circumstances thal may wanant expungement of records. Martinez, 24 5.W.3d at 17,

{5) No civil action is pending relating to the arrest or the records sought (o be
expunged.
B 610,122 RS Mo. (1998).
* "Whenever an adull ... charged with a violaton of . _a felony or misdemeanor, is
acquitted or released without being convicted],] .. the Chief Judge of the circuit wherein
the charge was brought, any judge of that circuit designated by the Chief Judge, or ... the
presiding trial judge at the defendant’s trial may upon verified petifion of the defendant
order the record of the amest expunged from the oficial records of the arresting authority
and the Depariment [of Stale Police] and order that the records of the clerk of the circuit
conirt be sealed until further order of court upoa good canse shown and the name of the
defendant obliterated on the official index reguired to be kept by the circuit coun clerk
under Section 16 of the Clerk of Courts Act.”
20 TLCS 263005¢a) (West 2000).



Expungement after an acquittal is commonly written into many states’ legislation. See

Commonwealth v. Lutz, 2001 PA Super 331, 9 10, 788 A .2d 993, 998 (“Our Supreme

Court has held that in cases terminated by reason of a trial and acquittal, a pefitioner is
sutomatically eatitled to the expungement of his arrest record.”) (Pennsylvania); 8
G.CAL S 11.1Ma) (“The official records of the court, the Attorney General, snd the police
reports in connection therewith dealing with a violation or attempted violation by an aduli
of tertitarial law or a regulation having the force and effect of law shall be expunged
when the subject of the report is acquitted of the offense charged...”) (Guam): Miss.
Code Ann. § 99-19-71¢4) ("Upon petition therefor, a justice, county, circuit or municipal
court shall expunge the record of any case in which an arrest was made, the person
arrested was released and ... the person was found not guiity st trial.”y (Mississippi); Ky
Rev. Stat. § 431076 (“if a court enters an order of acquittal of criminal charges against a
person, ... the court shall order the record expunged upon the expiration of thirty {30)
days™) (Kentucky); Tex. Code Cnim. Proc. Art. 55.01¢a) (A person who has been placed
under a custadial or noncusiodial arrest for commission of either a felony or
misdemeancr is entitled to have all records and files relating to the arrest expunged if:

(1} the person is tried for the offense for which the person was arrested and is:

(A) acquitted by the trial court ...™) {Texas); lows Code § 905C.2(1 Wa) 1) (“the court
shall enter an order expunging the record of such criminal case if the court finds that the
defendant has established that all of the following have occurred, as applicable: (1) The
criminal case conlains one or more criminal charges in which an acquittal was entered for
all criminal charges, or in which all criminai charges were otherwise dismissed...”)

ilowal
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While SDCL § 23 A-3-30 does not offer an automatic expungement based on
acquittal, it does not place a high burden on an acquitied petitioner. Again, it has the same
standard as the suspension of imposition of sentence, which is commonly granted by trzal
court judges. See SDCL § 23A4-27-13. Further, there is ample law, as shown above, that
supports the expungement of arrest records and criminal charges following acquittal,

2. The trial court did not abuse its discretion in granting expungement.

The issue presented to this Court is whether the tnal count abused its discretion in
aranting Mr. Jones' motion for expungement. The tnal cournt did not abuse 1ts discretion,
and propery granted said motion becavse Mr. Jones' proved by clear and coavincing
evidence that the cxpungement of Brown County file #06CRIZ0-000022 will serve the
ends of justice, the best interest of the public, and the best interest of Mr. Jones.

The State argues that the trial coun believed thai acquittal automatically entitled
Mr. Jones o expungenent. { Appellant’s Brief, p. 14), However, a review of the record
wolld show that the trial court was well aware of SDCL § 23A-3-30 and the standards
that must be met under i1, The wial court specifically mentioned that it needs to Jook at
the ends of justice and the best interests of the public in making its decision on Mr. Jones’
motion.

COLURT: T have no problem that it's a stigma on Mr. Jones, Tunderstand that.

And T understand that it would probably be in his best interests.
But I"'m asking - because the statute is twofold. The statute clearly
says — and 1'm ot fooking at vour 1eotion language - clear and
convincing evidence that the ends of justice and the best interests
of the public, as well as the defendant. _

I would agree that the ends of justice for Mr. Jones' standpoint
would be - from locking at it from his perspective it certainly
would be the ends of justice. But I can't stop there, [ have to look

at the best interests of the pablic by clear and convincing evidence.

(HT 25:15-26:1},
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Furthermore, the trial court found in its Findings of Fact that “the ends of justice
will be served by entry of an order of expungement in this matter as Mr. Jones wis
acquitted of all charges by a jory of his peers”, that “the best interest of the public will he
served by entry of an order of expungement in this matter because it serves the public
interest not to have its citizens carry with them the stigma of such a heinows nature sfier
they asserted their constitutional right to a trial and were acquitied. Thas is especially true
for a citizen who was acquitted after they asserted their constitutional right pursuant to
the 2 Amendment to self-defense ™ (See Findings of Fact, 1§ 14-15). The tial court also
found that “the best interest of Mr. Jones will be served by entry of an order of
expungement in this matter because it serves his interest not o carry the sigma of being
associated with such a heinous crime when he asseried his constitutional rights and was
acquitted.” (See Findings of Fact, § 16), The tial count concluded in its Conclusions of
Law that Mr. Jones established by clear and convincing evidence that the ends of justice,
the best interest of the public, and the best interest of Mr. Jones will be served by the
Courl entering an order of expungement. (See Conclusions of Law, ] 1-3).

The State contends that the trial court should have apphed the public interest

standards of expungement cuthined in People v. Carroccia, 352 1. App. 3d 1114, 817

W.E.2d 572 {2004, to this matter. First, it must be noted that the tral court asked the
State, “Under what circomstances ... would it — would a court be able to reach the
conclusion that expungement 15 in the best interest of the public if there was — after an
peguittal{7]" (HT 28:22-25). The State responded that expungement would never be in
the best interest of the public in a self-defense case. (HT 29:2-5). The State opts for &

categorical decision that expungement would never be allowed in a self-defense case, but

14



the State offers no law to support this. In fact, the New Jersey court specifically muled
against this. Kollman, 46 A 3d at 1238, Further, at the hearing, the State could not
provide an example of when it is in the best interest of the public 1o expunge records after
an acquittal, pursuant to the (rial court’s question.

Second, the Carroccia case 15 not instructive here because of the difference in
statutory law from South Dakota, as explained above, and becaunse of the difference in
facts. The defendant in Catroccia was acguitied of the charge of First-Degree Murder. but
the triat court there said there was a lot of circumstantial evidence of the crime.
Carroccia, at 1116, Here, Mr. Jones exercised his right 1o sclf-defense pursuant 1o the
Second Amendment of the United States Constitution and SDCL 22-18-4.1 (*A person is
justified in using ... deadly foree if the person reasonably belicves that using ... deadly
force is necessary W prevent imminent death or great bodily harm to himself, hersclf, or
another, or to prevent the imminent commission of a forcible felony. ...") Most
importantly, the jury agreed that Mr. Jones was defending himself and therefore did not
commil First-Degree Murder.

This case was nol determined on circumstantial evidence and did not leave the
question of who is goilty of murder, but it confirmed that Mr. Jones was acting in sclf-
defense. Citizens who exercise their right to defend themselves and are charged with
murder have only one option: 1o proceed 1o trial and seek scquirtal. IF a jury finds them
not guilty, then it is in the public’s best mnterest that those citizens stop incurring the
stigma of murder charges, and not he labelled as a dangerous murderer by the resi of the

public who do not have all the facts of the case. Citizens who defend themselves with a

15



firearm pursuant to the Second Amendment and SDCL 22-18-4.1 should not be burdened
with a categorically inexpungeable murder charge after they were acquitied.

Mr. Jones did not need 1o produce evidence that his arrest or indictment was
intrinsically unjust, such as being based on false information or lack of probable cause.
like the petitioner in Martinez v. State, 24 S.W.3d [0 {Cr App.Mo. 2000). {See
Appeliant’s Brief, p. 16). Missouri’s expungement statute specifically requires such a
showing, but SDCL § 23A-3-30 does not. The State repeatedly atsempts to place other
states” burdens of prool onto Mr. Jones; burdens that are not outlined in South Dakota’s
legislation.

The State also believes that it had probable cavse to charge Mr. Tones, so
expungement would not be proper pursuant 1o Meinken v. Burgess, 262 Ga. 863, 426

5.E.2d 876 (1993). As explained above, Meinken is not instructive here, either, because
case warranting expungement.” Meinken, at 866. This is not the issue in the case af bar,
nor is it the law in South Dakota. South Dakota does notl reguire “exceptional cases™ o
warrant expungement. Whether there was probable canse for the arrest of Mr. Jones is not
a consideration required under South Dakota law for expungement.

Again, whether to expunge an acquitted individual’s record Falls within the
discretion of the trial court, similar to that of the suspended imposition of & sentence. See
SDCL § 23A-27-13; Stte v. Divan, 2006 SD 105, 16, 724 N.W.2d 865, 872, Here, the
trial court considered all the facts presented 1o it by the State and by Mr, Jones. [n its
discretion. the trial court determyined that the standards of SDCL § 23A-3-30 were met

and granted My, lones” monon for expungement.
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In its brief, the State spends a bot of time explaining the alleged contents of the
video it offered at the trial of Mr. Jones. The State obviously disagrees with Mr. Jones’
acguittal, and it is trying o keep Mr. Jones burdenad by the indictment even after his
acquittal. The State leaves out the defense’s evidence and argument, irying to convince
this Court of Mr. Jones® guilt. However, simply because the State says the video does not
shivw threatening behavior or fear, it does not mean that the threatening behavior, fear,
and tension were not present. A video docs not always tell the whole story. More
importantly, the jury found Mr, Jones” aot guilty by self-defensc.

The State also contends that Mr. Jones' record of the first-degree murder charge is
potential evidence at trial wnder SDCL § 19-19-404¢b), or at sentencing n relation to
potential future eriminal charges, and should not be expunged, (See Appellant’s Brief, p.
18). However, “An expungement retuims the individual to the same legal status they
oceupied prior 1o the “arrest or indictment or information” that was expunged.” In re
Jarman, 2015 5D 8.9 11, 860 N.W.2d 1, 6, “[Elxpungement does not erase the
underlying conduct or behavior™ Id. Therefore, the events that led 1o Mz Jones' first-
degree murder charge may be permitted as “other acts” evidence at trial pursuant to
SDCL 19-19-d404(h) regardiess of expungement. I SDCL § 19-19-304(b) provided
reason not o expunge records, then no records would ever be expunged. This was not the
intent of the Legislature when it enacted SDCL § 23A-3-27 and SDCL § 23A-3-30.
Further, the expunged reconds are still available to “"law enforcement agencies,
prosecuting attomeys, and courts in sentencing the arrested person for subsequent
offenses.” SDCL § 23A-3-31. Mr. Jones should not be denied expungement based on the

potential relevance of his charges in the future should he be charged again.
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Mr. Jones does not need to provide evidence that his personal intercst in
expungement outweighs the public’s interest in maintaining records of his case, contrary
ko the State’s position. (See Appellant’s Brief, p. 19, Rather, M. Jones needed to show
that it would serve the ends of justice, (he best interest of the public, and the best interest
of Mr. Jones that his record be expunged. SDCL § 23A-3-30. The tral count found that
Mr. Jones met these standards by clear and convincing evidence. (See Findings of Fact
and Conclusions of Law).

Mr. Jones is not a threat to public safety. The State mentions charges against Mr.
Iones in 2003 and 2018, yet fails to mention that both cases were dismissed by the
prosecutor. Further, the Staie’s opinion that Mr, Jones' statement o law enforcement
during a boating incident in 2022 implied that law enforcement should mind themselves
around him, and that Mr. Jones feels entitled to shoot anyone he considers a “mother
pea#4” s g complete misinterpretation of Mr. Jones' alleged statement. Tt must be noted
that Mr. Jones was not charged with obstruction or resisting areest during the boaling
incident in 2022, Also, Mr. Jones' convictions were misdemeanor offenses, not vioken
felonies. Lastly, Mr. Jones does not request expungement of any convictions; he only
requests expungement of the records of the first-degree murder charge, Brown County
file #06CRIZO-000022, Mr. Jones® convictioms do not change the fact that he was
acquitted of first-degree murder by a jury of his peers.

Finally, the State befieves that the public™ interest in the integrity and efficacy of
its eriminal justice system prohibits expungement in this matter. [t is troe that the public
has a common law dght 1o sccess certain judicial records. However, if expungement wis

inproper because the public would not be able to learn about Me. Jones” charges and the
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disposition of the case, then no expungement would ever be proper. "It is uncontested ...
that the right to mspect and copy judicial reconds is not absolute.” Nixon v, Warner
Communications, 435 U.5. 589, 508 (1978). Mere interest in accessing judicial records is
not enough o show that it does not serve the public interest in expunging Brown County
file #06CRIZ0-O0O0D022. This is especially true because Mr. Jones exercised has right 1o
self defense and his right to a jury trial, and it is in the public interest o preserve those
rights, not to punish those who exercise them. The public’s access to Mr, Jones' records
should not prevent M. Jones' expangement.
CONCLUSION
The irdal court properly found that Mr. Jones showed by clear and convincing
evidence that it will serve the ends of justice, the best interest of the public and the best
interest of Mr Jones o grant his Motion for Expungement. The State incorrectly placed
other states” burdens for expungement onte Mr. Jones, burdens that are not included in
South Dakota's statutes. Mr Jones met his burden ander SDCL § 23A-3-300 As such, Mr.
Tones respectfully requests this Court to aftirm the trial court’s Order Granting
Expungement. _
Drate this /_Z; day of December 20024,
DELANEY, NIELSEN & ;AJHNESIEF/ i
DAVHES A
Anorney for Appelies
520 2™ Avenue East
PO, Box 9
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-
T

)



CERTIFICATE OF COMPLIANCE
David A. Geyer, one of the attorneys for Appellee, hereby certifies that the
foregoing brief meets the requirements for proportionatel vy spaced typeface in accordance
with SDCL [ 3-26 A-66(b) as foliows:
a  Appellee’s brief does not excecd 32 pages;

b.  The body of Appellee’s brief was typed in Times New Roman 12 point typeface;
and

c.  Appellee’s brief conlains 5,967 words and 30,145 characters, according to lhc
word and character counting system in Microsoft Word used by the u




CERTIFICATE OF SERVICE

I certafy that on the _ﬁ:l;day of December 2024, a true and correct copy of the
Brief of the Appellee was electronically transmitted by the Clerk’s Office or mailed first

class mail, postage prepaid, emailed, hand delivered or faxed by the undersigned this date
to the parties listed below:

Paul 5. Swedlund

Solicitor General

1302 East Highway 14, Suie |
Pieme, 5D 57501

atgservice @state. sd.us

DELANEY, NIELSEN & SANNES, P, _."f

-
[

- -l-d-r.-ﬂ- e ¥

-

7 E
Aniorney for Appetlee
520 2™ Avenue East
PO, Box 9

Sisseton, 5D 57262
(605 698-TOE

21



IN THE SUPREME COURT
STATE OF SOUTH DAKOTA

No. 30770

IN THE MATTER OF THE EXPUNGEMENT OF
THE RECORD OF JARERETT OWEN JONES

APPEAL FROM THE CIRCUIT COURT
ot JUDICIAL CIRCUIT
EEOWN COUNTY, S0OUTH DARKOTA

THE HONORABLE FICHAED A. SOMMERS
Circuit Court Judge

APPELLANT'S REPLY BRIEF
MARTY J. JACKLEY DAVID A. GEYER
ATTORNEY OENERAL Delancy, Nielsen & Sannes
Paul 8. Swedlund P.O. Box 9
SOLICITOR GENERAL Bisseton, 80 57262
1302 E. Highway 14, Suite 1 Telephone: 605-698-7084
Fierre, 8D 5750 1-850 1 ATTORNEY FOR APPELLEE

Telephone: 6G0O5-F73-3215

E-Mail: atgservice@istate.sd.us
ATTORNEYS FOR AFFELLANT

MNetice of Appeal Fil=d July 24, 2024

Fied: 127302024 2:13 PM CET Supreme Caourt, Stale of South Dakota #30770



TABLE OF CONTENTS

1. Expungement Law Generally .o e e nmsm e os 1
2. The Trial Court Abused Its DISCIetion. . ..... i B
CEETIFICATE OF OO N P Ll AT G wi i s sbns ks snns wamnd s aebnd oavhsdsdsnio sasp ik ot pnbss 13
CERTTFICATE OB BERNICGE (. i i i e i iinin i v Saidins 13

TABLE OF AUTHORITIES

CASES CITED

Doe v. State, 819 S.E.2d 58 (CLAPP.GA. 2O18) ..ol it T
in re Certifiabdlity of Brett Jarman, 2015 8D 8, 860 NW.2d 1............ 9, 10
in re Kollman, 46 A.3d 1297 (N.J. 2012} .cciiiiniiiinannasnnendy, 7, 10, 11
i re LoBasse, 33 A 3d 340 [(N.J.BUper. 2012} cocvriineiiiiamririasrrvmnanrnns 2,3.49
Meinken v. Burgess, 426 5. E.2d 863 [Ga. 1993) ..o 3 4, 3
People v. Carroccia, 817 N.E.2d 572 (Ct.App.1IL3™ 2004).......... 3, 5, 7, 11
State v. Arellang, 801 5. W.2d 128 [CLAPP.TeX. 1990) i 3
Veith v. O'Brien, 2007 SD 8B, T30 N.W.2d 15 .. .cniiinims i onsinas 8
Weber v. Weber, 2023 SD 64, 999 NW.2d 230 .. iiiiiiiiiicciniie e B

STATUTES CITED

R R e L s e i S e R L s S T
L e e o G WA G A W N g
BDCL 23R =2T 1everrarsmnsarrosssrnnssngmssnssassnrossarssmanrsnsnsrarassssrassnrrrenn Ly Bg Oy O
B R e s e S s S e S S R e L 3
B L I T . o s s e R e e S R i S R RS B N e 9, 10

CONSTITUTIONAL PROVISION CITED

L8, Constitution, 2™ Amendment.....ccoovieveinnsiimasssinsssessisesasinss Oy Typ 8



The State of South Dakota files this reply brief in support of its
appeal of the trial court’s order expunging the record of appellee Jarrett
Jones' arrest and charges for the shooting and killing of Jon
Schumacher. Because the trial court abused its discretion in granting

Jones' petition, the expungement order appealed from must be vacated.
ARGUMENT

Jones' response argues that expungement law supports his
petition for expungement and Mrther argues that the trial court did not
abuse its discrotion in granting the petition. Reduced to its esscnee,
Jones continues to contend that his acquittal is the overriding
consideration. But acquittal is nothing more than an eligibility criterion
under SDCL 23A-3-27. Even in cases of acquittal, conditions imposed by
SDOL 23A-3-30 must be satisfied. Because of Jones’ mistaken beliel
that acquittal creates a presumption in favor of expungement, his
response is long on touting his acquittal but short on demonstrating how
the ends of justice or the public interest {as opposed to simply his own
mterest] are served by expungement in his case.
1. Expungement Law Generally

Jones argues that out-of-state cases cited by the state are
distinguishable, and therefore “inapplicable,” because they interpret
statutes which (unlike South Dakota’s) provide expungement to

convicted persons or have different standards. These are distinctions



without a difference here.  For purposes of this case, the only distinction
of consequence between South Dakota’s and other states’ laws is
whether expungement for cases of arrests resulting in acquittal is
Aautomatic or conditional. Beyond that, once expungement is made
conditional, state legislatures can adopt whatever standamds they sec fit
o apply 10 whatever form of expungement they choose 1o offer.

Thus, the central point of Jones® effort 1o distinguish South
Dakota’s expungement laws from those of other states, e.g. that “the high
standard for granting . . . expungement of a conviction record should not
be applied” here, is merely aspirational. RESPONSE at 6 (italics in
original). The law is the law regardless of what Jones thinks it *should”
be, Bouth Dakota’s legislature saw fit to adopt the same high “public
interest” standard to amrests resulting in acquittals that other states
apply to convictions. M re LoBas=o, 33 A.3d 540 (N.J.Super. 20132},
Thus, how other states interpret the “public interest” standard is
informative here whether applied o an arrest or a convicrion.

The state does not pretend that cases from other jurisdictions are
controlling. But how other states interpret or apply their statates is
certainly instructive and persuasive. Nor is the state claiming that the
eligibility criteria used in other states control Jones’ eligibility in South
Dakota. South Dakota's eligibilitv criteria are spelled out in SDCL 23A-
3-27. But, as in other states, those criteria are subject to standards, and

those standards are in turn judged by factors developed by courts.
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LoBasso, 33 A.3d at 544, 551, The diversity of expungement
jurisprudence reveals that an eligibility criterion in one state, may be a
factor in another. For example, in Texas the lack of probable cause for
an arrest is a statutory eligibility criterion whereas in Georgia lack of
probable canse (Millegality”™ of the arrest) is simply a factor that is
considerad in determining whether “exceptional circumstances” exist.
Compare State v. Areflono, 801 B W._2d 128, 130 (Tex.App. 1990), with
Meinken v. Burgess, 426 8. E.2d 876, 879 (Ga. 1993).

South Dakota is not asserting that Jones is ineligible for
expungement because there was probable cause for his arrest, it is
simply asserting that probable cause for his arrest is an appropriate
factor to consider when determining if Jones has met the “public
interest” standard. Meinken, 426 5.E.2d at 879, People v. Carroccia, 817
W.E.2d 572, 578 (L. App.3d 2004)*the strength of the prosecution’s case
against the defendant is . . . one factor to consider” in determining it
there is “good canse” 1o expunge).

The criteria and standards of SDOCL 23A-3-27 anmnd -30 are plain
enough. But, as in LoBasso, this case ocoupies “an area . , . of the law
where we don’'t have a lot of puidance” concerning factors. LoBasso, 33
A.3d at 347. As in LoBasse, it is up to “*courts [to] identify relevant
factors as they pain experience applving the new law.” LoBasso, 33 A 3d
at 530, As in LoBasso, It may be necessary to *consider factors in

addition to those® identified in the expungement statute to determine if a
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petitioner has met the “public interest” standard, LoBasso, 33 A.3d ai
344, This being a case of first impression, eligibility criterion, standards
and factors used in other states can certainly inform this court’s
development of expungement law in SBouth Dakota. Courts have *wide
latitiede”™ in determining *whether expungement serves the public interest
in a particular case.” nre Koliman, 46 A.3d 1247, 1259 (N.J. 2012).
The fact that phrases like “lack of probable cause” or “public interest™ are
used somewhat interchangeably as eligibility criterion, stanwdards or
factors in the expungement jurisprudence of varlous states does not
render those anthorities “inapplicable™ to this case as Jones claims.
EESPONSE at 4.

Finally, according to Jones, South Dakota, unlike other states, has
not “established” or “expressed a public policy favering the maintenance
and dissemination of criminal records.” RESPONSE al 8. According to
Jones, the statutes in question “simply require thjat| statistics be kept
and organized™ rather than records of individual cases. RESPONSE at 9.
According 1o Jones it follows that the state’s interest in maintaining its
records is not a valid factor o consider when gauging public interest or a
reason to require a petiioner 1o produce evidence of specific harms.
RESPONSE at B-9.

Jones is wrong. First, the act of creating the state database is in
and of itself an *express|ion of] a public policy favoring the maintenance

and dissemination of such records.” Meinken, 426 S.E.2d at 865



Second, in referring to “the record of the arrest,” rather than the bare
statistic of it, the expungement statute also reflects a general policy and
presumption of maintaining individual arrest records even after
acquittal. SDCL 23A-3-27. Consequently, factors developed by other
states o weigh the public’s interest in maintaining a criminal recortds
database against a petitioner's inferest in expunction are ingtructive
here,

Finally, the fact that the statute places a high burden on the
petitioner to prove by clear and convincing evidence that expungement is
in the public interest, rather than on the state to prove that it is not,
literally does “place the public's intérest in maintaining criminal
statistics above the best interest® of a petitioner, unless a petitioner is
able to carry his burden {(which Jones has not), RESPONSE at 9, Thus,
as in other states, a petitioner must do more than “raise all manner of
disabilities that might result from his having an arrest record” to
overcome South Dakota’s codified interest in maintaining a
comprehensive and accurate stare criminal database, Carroccta, B17
N.E.2d at 378 (italics in original)(requiring “specific evidence of . . .
adverse consequences” o meot *good cause” standard); Metitken, 126
S.E.2d at 879 [petitioner must demonstrate more than “potential harm”
from maintenance of arrest record).

Though authorities from other states are certainly not controlling

here, how those decisions balance the interests of petitioners and the



state can inform this court’s formulation of an analytical framework for
applving South Dakota's expungement statute, Other states’ case
authorities are not “inapplicable”™ as Jones claims.

2. The Trial Court Abused Its Discretion

In response to the state’s position that the trial court abused its
discretion in granting expungement in this case, Jones argues that the
trial court understood the standards and did not view expuangement as
automatic in cascs of acguittal, that denving expungement wonld violate
his 27 Amendment right to self-defense, and that the public's interest in
aceessing his record is *not enough® to deny him expungement because
he %is not a threat o public safety.” EESPONSE at 18. Jones also
argues that the public interest is not actually implicated becanse the fact
of the shooting can be introduced in potential future court proceedings
even if his record is expunged, These arguments do not save the court’s
expungement order from being an abuse of discretion.

With regand to .Jones' first argument, it is true that at one point in
the hearing the trial conut correctly described the operation of the statuie
and its requirements that expungement serve both the ends of justice
and the public interest,. RESPONSE at 13; TRANSCREIPT at 25/ 15-26/ 1,
Even 2o, the trial court confessed confusion about how the standands
worked. As a result, the court’s muling was based on two erroneous views
of the law, namely (1) that the public interest standard was pointless

because the court conld see no *simation where yvou're going to find clear
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and convincing evidence that it's in the public’s best interest” to expunge
and (2) that there is nothing a person need “do over and above™ acquittal
to warrant expungement. TRANSCRIPT at 32/3, 32/17. As detailed in
appellant’s opening brief, cases from other jurisdictions identity
situations where a petitioner’s inferest in expungement outweighs the
public's interest in maintaining reconds. Kollman, 46 A 3d at 1261; Doe
v State, 819 S.E.2d 58 [CLApp.Ga. 2018). Those same cases also
identify situnations where acquittal does and does not warrant
expunigement. Corrocecia, 817 N.E.2d at 578. Given the availability of
perstiasive case authorities from other states, applving 8DCL 23A-3-30'%
standards should not have confounded the trial court any.

S0 while it is true the court knew what the standards were, by the
conrt’s own admission it was confounded by how to apply them and,
consequently, applied them erroneously by (1) discounting the vital
public interest in maintaining a public record of the Schumacher
shooting, (2) inflating the weight of Jones’ acquittal in the balancing of
interests, and thereby (3) allowing Jones 1o satisfy the ends of justice
standard on “weak” evidence, TRANSCRIPT at 32/10. Thus, the
decision to grant expungement is not based on a proper application of
the statutory standards and, therefore, is outside the range of
permissible choices.

Jones also argues that his 2 Amendment right of self-defense

entitles him to expungement. First, this argument is waived becanse



Jones has not supported it with legal anthority here or in the trial couart.
Veith v. O'Brien, 2007 3D 88, 150, 739 N.W.2d 15, 29 (failing to cite
authority on appeal waives issue), Weber v. Weber, 2023 8D 64, § 24,
999 N.W.2d 230, 236 (specific argument must be made to trial court to
preseive it for appeal). Jones cites no authority for the proposition that
expungement implicates any right guaranteed by the 20 Amendment
and has proffered no evidence that his arrest record has impaired his
ability to keep anwd bear arms. Clearly, if a state can opt to provide 1o
apportunity for expungement at all withont offending the 20
Amendment, a state opting to provide Tor expungement need not reguire
it in self-defense cases in onder to satisfy the 2 Amendment. The scope
of expungement, if any, is pumly a matter for state legislatures to decide.
Second, while the 2 Amendment guarantees the right to keep and
bear arms for lawful purposes, it does not shield a person from arrest
and prosecution for using a gun for an unlawful purpose. If an act of
self-defense is not clear enough o foreclose an armest and trial on a
criminal homicide charge, then it is subject to expungement law the
same as any other offense. While sell-defense can certainly be a factor
for a court to consider in eXxpungement cases, the expungement statute
does not treat a self~defense situation different from any other homicide
or battery case. 8o long as there was probable cause o arrest Jones amud

charge him with criminal homicide, his arrest was valid as far as the 2n



Amendment is concemed and thereafter subject to the operations of the
expungement statute the same as any other case,

Jones further claims that the public has no continuing interest in
preserving the records in question becanse he “is not a threat to public
safely.” RESPONSE at 18, The state disagrees. Anvone who would walk
up to a wounded and defenseless man inert on the floor, aim the laser
sight of his gun at his neck, and calmly pull the trigger is dangerously
lacking in sclf-control and basic empathy. Add to that Jones® record of
public intoxication, and identifving himself as Schumacher's killer during
an arrest on one such occasion as a thinly-veiled threat to the arresting
officer, and Jones is the paradigm of a threat to public safety.

Finally, Jones argues that the public interest is not actually
implicated here because the fact of the shooting could still be introduced
in future proceedings against him per In re Certifiability of Bretft Jarman,
2015 8D 8, B60 N.W.2d 1, and SDCL 23A-3-31. Jones minimizes the
adverse impact expungement has on the availability of the recond of the
Schumacher shooting for nse in any mre proceedings.

First, per SDCL 23A-3-20, expungement results in “the sealing of
all records within any court . . . law enforcement agency |or] criminal
justice agency.” Though, as noted in Jarman, this does not expunge the
‘underlying conduct,” it does make “expunged records® unavailable in
any subsequent official proceedings. Joarman, 2015 8D at 9 14, In

Jarmen this handicap could be overcome by calling the vietim o testify
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to the “underlying conduct,” but here the state cannot call Jon
Schumacher to testify to the circumstances of his killing, Without the
video and other record evidence that will be sealed if Jones' record is
expunged there will be no way tor the state to provide a court with a
“‘complete picture” of the shooting at any potential future proceeding.
Kollmean, 46 A.2d at 1260.

Sccond, SDCL 23A-3-31 does not, contrary o Jones' argument,
make expunged records available to prosecutors and courts “in
sentencing the defendant or arrested person for subsequent offenses.”
SDCL 23A-3-31 makes only the *record of [the] disposition™ of the
expungement petition available. Thus, as in Jaerman, a sentencing court
would know that a defendant had previously received an expungement,
but the remainder of the record, such as the shooting video or trial
testimony, would be under seal and could not be used at in any potential
future proceeding. Jarman, 2015 8D at ¥ 14 (public agency could not
base actions on “expunged records”).

Furthermore, the public interest standard is concerned with more
than state and law enforcement interests. Criminal records are also
maintained to provide information to other public agencies and the
general public for use in “dealing with” persons like Jones. SDCL 23-6-
3; Kollman, 46 A.3d at 1261 (finding that making a petitioner's “offense .
-Jknown to those who might allow him to volunteer” for community

service could be weighed along with other factors). Thus, for example,
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were Jones, like Jarman, ever to min for public office or apply to scrve as
an auxiliary police officer, the public would have a strong interest in
seeing the video of the Schumacher shooting in order to have a “complete
picture” of his temperament and suitability for such office. Kollman, 46
Add at 120, The public interest would not be served by sealing Jones'
record uider the circumstances of this case,
CONCLUSION

Here, as in New Jersey, “the legisiature did not intend to create an
entitlement o expungement llowing an acquittal. Carroccia, 517
N.E.2d at 579, In some jurisdictions expungement for an amest following
acquittal is antomatic, but in Bouth Dakota and other junsdictons it is
not. There are as many approaches to expungement as there are states
in the union. But since all states’ expungement laws share the same
goal of balancing a petitioner’s interest in reentering society against the
stare's inferest in public safewy, other states’ laws can provide guidance
in applying the standards set by South Dakota's law. Under these

standards, Jones i not a proper candidate for expungement,
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Accordingly, the state requests that this court reverse the trial

court’s order expunging Jones' records,
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