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IN THE SUPREME COURT
OF THE
STATE OF SOUTH DAKOTA

STATE OF SOUTH DAKOTA,
Plaintiff and Appellee.

v, No. 31007

HAZEN WINCKLER,
Defendant and Appellant.

R

PRELIMINARY STATEMENT

The Settled Record will be referred to as “SR” followed by the page number.
Hazen Winckler, Defendant and Appellant, will be referred to as “Winckler,” The State
of South Dakota, Plaintiff and Appellee, will be referred to as “the State.”

Winckler has filed comeiding appeals, No. 31006 and No. 31007, which
encompazs the same jurisdictional issue. To avord overlong briefing and repetition,
Winckler's arguments in No. 31006 focus on the specific legal questions under 18 UL5.C.
§ 1151{b} and (c), and his arguments m No. 31007 focus on the specific legal questions
under 18 ULS.C. & 1151{a). All arguments ander 18 [1.85.C. § 1151(a), (b). and (c}) apply
equally as well in both appeals with respect to the jurisdictional issue raised, which
Winckler joins for consideration in each appeal.

JURISDICTIONAL STATEMENT

Winckler appeals to the Supreme Court from the Judgment of Conviction which
was signed and filed on January 8, 2025, (SR 600-601). Notice of Appeal was served on
all parties and filed on February 6, 2025, (SR 604). This Court has jurisdiction under

SDCL 23A-32-2.



STATEMENT OF THE LEGAL ISSUE

Whether the circuit court erred in denying Winckler's Maotion to Dismiss for lack
of jurisdiction?

The cireuit court determined that it had jurnisdiction and denied Winckler's Motion
to Dismiss, (SR 550-573).

AMeGirt v. Oklahoma. 591 1.8, £894, 140 8. Cr. 2452 (2020)

South Dakota v, Yankton Siowx Tnbe, 522 ULS, 329, 118 8, Ct. 789 (1998)
Perrin v, United States, 232 LS, 478, 34 8. Co. 387 (1914)
John=on v. Mclntosh, 21 1.5, 543 {8 Wheat, 343) (1823)

U8 Const.. Art. I §8. ¢l 3

U8, Const., Art. VL ¢l 2

18 L1L8.C, § 1151(a), (h), (c)

Act of 1894, 28 Stat. 286, 314-319
Treaty of 1858, 11 Star. 743

5.0 Const.. Art. XN

8.0. Const., Art. XXVL § 18



STATEMENT OF THE CASE AND FACTS

Om Apnl 4, 2024, in the Circuit Court, First Judicial Circuit, Charles Mix County,
South Dakota, the State filed a Complaint and Information against Winckler, alleging
simple assault in violation of SDCL 22-18-1(5). (SR 4. 7-8). The case was initially
assigned 1o the Magistrate Judge and was subsequently re-assigned to the Hon. Bruce V.
Anderson, Circurt Court Judge. (8E 546). The charged conduct was based on an
altercation between Winckler and one Davian Zephier, which occurred at the Charles
Mix County Jal in Lake Andes, South Dakota (SR 2-3). Winckler applied for coun
appointed counsel by signing an application under cath, identifying the location of
making the application as “Charles Mix County Jail Y ankion Sioux Tribe™ and listing his
address as “Yankton Sioux Tribe.” (SR 9).

Winckler was assigned court appointed counsel who filed a Motion to Dismiss
based on a lack of jurisdiction, alleging that Winckler iz an Indian and the location that
the alleged offense|] took place is in Indian country,”™ (S8R 12-267, 270-303). The State
filed a response. (SR 304-323). Winckler filed a reply brief in support of the Motion 1o
Dismiss. (SR 524-5435),

Winckler's Motion to Dismiss was noticed For hearing which occurred on
September 11, 2024. (SR 547, 610}, The parties, having developed the record through
their submissions, stipulated (o essential underlving facts (SR 550-352, 573, 613-614;
App. 29-33) - 1.e.. that Winckler is an Indian. an enrolled member of the Yankion Sioux
Tribe, (8K 270, 321), and the alleged offense occurred on lands that were reserved in the
1838 Treaty between the Yankton Sioux Tribe and the Umited States, 11 Stat. 743 (SR

20-26: App. 38-44), which lands were subsequently allotted by United Statez Trust Patent



dated May &, 1821, (SR 33; App. 46), and then identificd in Articles XIT1 and X1V of the
Actof 1894, ch. 290, 28 Stat. 286, 314-3192 (SR 63-68; App. 49-34). These Yankton
Sioux allotted lands comprise what is now Lake Andes — or the location of the charged
conduct. (SR 5351} The parties left for the circuit court to decide whether the lands at
issue qualify as Indian country under Federal law, 18 ULS.C. § 1151{a). (b). and (). (SR
613-614).

Following hearmg, (SR 610-637), the crrouit court issued a memorandum decision
determining that “the location of the defendant’s alleged crimes does not gualify as
Indian country imder subsection (a) or (c), of § 1151. Any additional or further novel
arguments presented on those issues by the parties here are denied by this count.” (SR
552). The circuit court also addressed Winckler's contention of a dependent Indian

community under § 1131(b). which il rejected by eitimg 1o Weddell v. Melerhenry, 636

F.2d 211 {8th Cir, 1980). (8K 553-554)." The circuit court enterad the Order Denving
Defendant’s Motion to Dismiss on October 11, 2024, (SR 573).

Winckler subsequently entered a Stipulation and Agreement mn which he warved
his right to a jury trial, stipulated to the factual basis for the charge. and specifically
reserved his appeal nights including all issues. (SR 588-390). The cirouit court
adjudicated Winckler guilty of simple assault and pronounced a sentence of time served

and the payment of court costs and court appointed attomey fees. (SR 600-601).

' The circuit court mistakenly cited subsection {¢) of § 1151 in certain parts of its analysis
of a dependent Indian community, which falls under subsection (hyof § 1151, Itis
recognized that judges are humans toe and are not impervious to errors or mestakes.
Though comprised of nine of our smartest jurists, even the Unmied States Supreme Court

i Bouth Dakota v, Yaokton Sieux Tribe. 522 U8, 329 (1998), erroncously denominated
Anticle VI of the 1894 Act as Article VII in its opinton, 522 LS. at 350,

4



STANDARD OF REVIEW
A motion to dismiss based on a lack of jurisdiction requires the court to determine
whether it has authority to hear the case. In general, such a motion can be based on either

a “Tacial™ or “Tactual™ attack on jurisdiction. Moss v, United States, 895 F.3d 1091, 1097

{&th Cir. 2018). A facial attack asserts that the jurisdictional allegations plead are
msufficient, while a factual attack challenges the actual existence of jurisdictional facts.
Id. When a factual attack is made, the court may look outside the pleadings to affidavits
or other documents to determing if junsdiction exists, Jd. (citation omitted ); sge also
Hutterville Hutterian Brethren, Inc. v. Waldner, 2000 5.1D. &6, 9 20, 791 N.W.2d 169,
174-75. “Judicial notice may be taken of facts onee judicially known,” including from
court filings. records, and proceedings relevant to the 1ssues presently before the court.
State v. Olesen, 331 NW.2d 75, 77 (8.D0 1983 (citations and quotations omitted ), SDCL
19-19-201; see also Healy v, Fox. 572 F, Supp. 3d 730, 738 {D.8. D, 2021} {eiting
Waldner v. N. Am. Truck & Trailer, [ne., 277 F.R.D. 401, 406 (12.5.D. 201 1) (court may
judicially notice adjudicative facts trom documents and matiers of public record)). The
party invoking jurisdiction bears the burden of proving up jurisdictional facis, and “the
trial court is free to weigh the evidence and satisfy itself as 1o the existence of its power

to hear the case.” Flores v. United States, 689 F.3d 894, 900 (§ih Cir. 2012 {quotation

ormitted ).

The “determination of disputed factual =sues™ is reviewed tor clear error.

Compart’s Boar Store, Inc, v, United States, 829 F.3d 600, 604 (8th Cir. 2016) (quotation

omitted). However, when the decision rests on the application of a legal standard to

established Facts, and “is predominantly one of determining whether established facts fall



within the relevant legal definifion,”™ the circuit court’s decision is reviewed de novo,
Bruginer v. Class, 1999 5.1, 122,93, 5399 N.W_2d 364, 366, n.2 (quotation omitted), see

aleo Yankton Sioux Tribe v. Podhradsky, 606 F.3d 994, 1004 (&th Cir. 2010) (factual

findings reviewed for clear error: “legal conclusions and maxed questions of law and
fact” reviewed de novo) (citation omidtted).
ARGUMENT AND AUTHORITY
L. The Circuit Conrt erved in denyving Winckler®s Motion to Dismiss for lack of

jurisdiction because Winckler is an Indian and the charged conduct occnrred

in Indian conntry.

A. Cannons of Construction

Our United States Constitution entrusts Congress with the authority 1o regulate
commerce with Native Americans, and directs that federal treaties and statutes are the
“supreme Law of the Land,” A, L 88, ¢l 32 Ad VI ¢l 2: see. ez Haaland v,
Brackeen, 599 118, 255, 275 (2023} (describing “‘Congress s power to legislate with
respect 1o the Indian tnibes as “plenary and exclusive™ (citing cases )y Permin v, United
States, 232 L1, 478, 482-483 (1914) (zame). Accordingly, to determing whether land is
Indian land and therefore Indian country, “there is only ome place we may look: the Acts

of Congress.” Bee MeGirt v. Oklahoma, 140 8. Ct. 2452, 2461-2463 (2020} {Once

Congress recognizes or establishes Indian lands, only Congress can divest such lands of

Indian country status {citing Solem v. Bartlett. 465 T8, 463, 470 (1984)); 1d., 140 8. CL

at 2474-2476 (“the most authontative evidence. . lies in the treaties and statutes ..7); gee

algo Johnson v. Melmtosh, 21 T78. (8 Wheat ) 543 (1823) (Tnbes retain the right 1o

occupy and use their ancestral lands, while United States has ultimate title and suthority

over those lands which includes the exclusive right to extinguish Indian title).



It i= a “cardinal canon™ of statutory interpretation “that a legislature savs in a

statute what it means and means i a statute what it savs there.” Conn. Nat'l Bank v

Crermain, 503 118 249, 253-54 (1992); see Moliirt, 140 8. Ct. 2452, 2469-2470 (“There
5 no need to consult extratexiual sources when the meaning of a statute"s 1erms 15 clear.

Nor may extratextual sources overcome those terms. ...7); see also South Dakota v,

Yankton Sioux Tribe, 522 UK. 329, 343 (1998) (*|O]nly Congress can alter the terms of
an Indian treaty by dimunishing a reservation, and its mtent to do so must be ¢lear and
plain™ (citations and internal quotation marks omitted)); 1d. 522 U8, at 356 (subseguent
treatment of affected lands “least compelling” evidence of congressional intent). While
Congress alone wields “even the authority to breach its own promises and treaties.”
courts do not lightlv infer such a breach once Congress makes promizes fo an Indian tribe
by guarantecing rights or recogmzing Indian land. MeGirt, 140 8. Cr at 2462 (gquotation
omitted), “[Tlreaty rights are to be construed in favor, not against, tribal right=.” Id., 140

8. Ct, 2452, 2470 (citation omitted); see also Worcester v. Georgia, 31 1.8, 515, 6 Pet.

515, 382 (1832) (“The language used in treatres with Indians should never be construed
te their prejudice” (Meclean, I, concurming )

Thus, terminating the status of Indian land requires that the “congressional
determination to terminate ... be expressed on the face of the Act or be clear from the
surrounding circumstances and legislative history.” Mattz v, Amett. 412 U8, 481, 5305

{1973); se¢ also Blatchtord v. Gonzales. 100 N.M. 333, 337 (1983-NMSC-060) (“courts

have required a showing of a clear and specific mdication of congressional intent to
extinguish Indian title™) {(eiting cases). “The congressional intent must be clear” gz

DeCoteau v, Dist, County Courl for Tenth Judicial Dist, 420 LLS, 425, 444 (1975), 10



overcome “the general rule that *[doubtful | expressions are to be resolved in favor of the
weak and defenseless people who are the wards of the nation, dependent upon 1ts

protection and good faith,”™ McClanahan v. Arizona State Tax Comun’n, 411 ULS, 164,

174 (1973) (citation omatted ). It 15 a “longstanding rule that an agreement between the
United States and an Indian tribe should be “construed. not according to the technical
meaning of 13 words to learned lavwwvers, but in the sense in which they would natural by

e mnderstood by the Indians’™ Yankton Sicux Trbe v. Podheadsly, 606 F.3d 994, 1008

(8th Cir. 2010) (quoting Washington v. Wash, State Commercial Passenger Fishing
Vessel Ass'n, 443 115, 658, 676 (1979) (quoting Jones v. Mechan, 1751181, 11
(18993,

The rules and maxims that guide review and mterpretation of written instruments
respecting Indian tnbes, ¢ g, United States Constitution, treaties, and statutes, have
developed into the following “canons of constroction™:

1. Treaties and agreements enshrined in statute are construed m favor of Tribal
rights.

2, Omly Congress can alter the terms of an Indian treaty, and the intent 1o do so
must be clear and plain.

3, Doubtful expressions of congressional intent are resolved m favor of the
tribes. The Court must find clear intent to overcome this presumption either
m a specilic statement on the face of a statute or s legslative history,

4, Ambiguous expressions are construed as the Indians would have understood
them and against the drafter,

These cammons of construction provide compelling guidelines for review of the
1858 Treaty between the Yankton Sioux Tribe and the United States, 11 Stat. 743 (1858
Treatv), as well as the 1892 agreement ratified by Congress in the Act of 1894, 28 Stat.

286, 314-319 (1894 Act). As discussed below, the 1858 Treaty and 1894 Act

a



affirmatively recognized and guaranteed the title of the Y ankton Sioux in and to the land
at issue in this case, and Congress has never subsequently passed any “equivalent law
termimating™ or extinguishing such title. MeGart, 140 8. Ct. at 2464 ("a statuie evincing
anything hike the “present and total surmender of all tnbal interests” in [all Indian title 1o]
the affected lands™) (alteration added).

B. Yankton Sioux Legal History

At the turn of the 18Y century, the Yankton Sioux Thanktonwan people
exclusively comtrolled more than 13 million acres of land between the Des Moines amd

Missouri Rivers, south of the present boundary that divides North and South Dakota. Sce

South Dakota v, Yankton Sioux Tribe. 522 U8, 329, 333 118 8. C1. TR, 793 (1998&)
[Yanktom Sioux Tribe]; see also Yankton Sioux Tribe v. Gaffex, 14 F. Supp. 2d 1135,

TI3E (DS 1D 1998) [Gafley 1.

The right of the Y ankton Sioux to use and oceupy these traditional territorial
lands is evidenced by official action of the United States which affirmatively recognized
the Tribe’s title m the Treaty of 1838, 11 Stat. 743, 744, In recogmzing Indian title, the
['mited States also made promises respecting the reserved lands constituting the Y ankton
Sioux Reservation, established within the Tribe’s ancestral home, comprising
approximately 430,400 acres in what is now Charles Mix County. South Dakota. See

Podhradsky, oo F.3d 994, 298,

The 1858 Treatv. at Article L provided that “the tribe of Indians do hereby cede
and relinguish to the United States all the lands now ovmed, possessed. or claimed by
them. wherever situated, except for four mared thousand acres thereaf .. (emphasis

added). A1 Article 1L the 1858 Treaty affirmatively recognized the title of the Yankton



Sioux, “that all the lands embraced in said limits are their own, and that they have full
and exclusive right to cede and relinguish the same to the United States.™ At Article IV,
§ 1, the United States promised to protect the Yankton Sioux “in the quiet and peaceabla
possession of the sad ract of four hundred thowsand acres of land so reserved for their
Future home].]” Article VII guaranteed the Tribe's access and use of the Red Pipestone
quarry. Article X stipulated that the Yankton Sioux cannot alienate. sell, or dispose of
any part of their reserved tract of land except to the United States. and provided that the
tract would be surveved and divided among the Indians az directed by the Secretary of
Interior, including certain rights of possession or transfer as may be deemed just. In
Article X1, the Yankton Sioux acknowledged their dependence upon the United States,
pledging friendly relations, and federal authority was established over any offenders
agpinst the treaties, laws, and regulations, “who may be within the hmats of their
reservation].]” Article XV of the 183¥ Treaty assigned an Indian agent to serve the
Wankton Sioux Tribe for the benefit of the Indians,

Though surveymg and dividing reservation land was contemplated by Article X
of the 1858 Treaty, sec also, Gaffev 1, 14 F. Supp. 2d, at 1139 (describing the parceling
of reservation lands following 1858 Treaty), the practice of allotting reservation land to
mndividual Indians began generally and on a nationwide basis with the 18%7 passage of
the General Allotment (Dawes) Act, ch. 119, 24 Stat. 388; see. (nfra, nole o (discussing
Dawes with authorities). Under the various legislative enactments implememing the
practice, indrvidual tribe members received patents for allotments of reservation land held

mt trust for a period of vears. After the trust period. the land was conveyed to the trbal

10



member, was freelv alienable, and could be conveved 1o Indians and non-Indians afike.
MeGirt. 140 8. Ct. 2452, 2463,

In the case of the Yankion Sioux Reservation, individual allotments totaling
approximately 262,300 acres were scaltered across the Reservation among 168,000 acres
of unallotted *surplus” land. Podhradsky. 606 F.3d 994, 999,

In 1892, a three member Yankion Indian Commission, which represented
the Secretary of Interior, traveled to the reservation to discuss the federal
government’s interest in acquiring the Tabe™s srplus land.  After lengthy
negotiations, the Tribe agreed to sell all of the unallotted acreage to the
United States for S600.(HH. The ceded land was to be opened to white
settlement, with the exception of roughly 1,000 acres specifically reserved
for use by the United States for “agency, schools, and other purposes.”™ Act
of August 15, 1894, ch. 290, 28 Stat. 286, 316 (1894 Act). ... The Supreme
Court has commented that the set aside of these agency lands is evidence
that Congress envisioned an ongoing reservation despiie the sale of the
surplis lands.

Id.. 606 F.3d at 999-1000 (citing Y ankton Sioux Tabe, 322 1.5 329, 350}, In the
circumstances surrounding the 1892 agreement. it was explained to the Tribe:

fthe Great White Father] wants 1o give vou a chance to sell your surplus

lands . . .. He has told us fo tell yvou that you wilf not be forced to part with

vour fands unless vou want fo . . .. He does not wont you fo sell vour homes

that he has allotted fe you. He wants you lo beep vour homes fovever,
Podhradsky, 606 F.3d ai 1008 (quoting Council of the Yankton Indians (Oct. 8, 1892},
transcribed in 8. Exec. Doc. 27, 33d Cong., 2d Sess, 47, 49 (1894)) (alteration and
emphasis in Podhradsky); see alsg Gaffev 1, 14 F. Supp. 2d 1135, 1142-114% (detailing
circumstances attendant to the making of the 1892 agreement ratified by 1894 Act).
Accordingly, “[whilz the 1894 Act clearly expressed Congress's intention to sever the

ceded surplus lands From the reservation, Yankton Sioux Tribe, 522 1.5, at 357-38,

Congress has never expressed a similar intention with respect to the allotted lands.™ Id.

1



The 1894 Act, ch, 290, 28 Stat, 286, at 314-319, which recited the 1892
Agreement, specified in the preamble that the Yankton Sioux Tribe “is willing to dispose
of a portion of the land ser apart and reserved fo soid iribe, by the first article of the
[1858 Treaty].” 28 Stat. 314 (emphasis added). At Article 1 of the 1894 AcL the
Yankton Sioux agreed only to cede to the United States “all their claim, vight. title, and
interest in and o all the unalfoted {ands within the limits of the reservation|.|”
{emphasis added). At Article IL the United States agreed to pay as “consideration for the
lands ceded. ... the sum of six hundred thousand dollars (36000001 Article V made
provisions for continuing federal support for the Trnbe, incloding, “For the care and
maintenance of .. helpless persons of the Yankton tribe of Sioux Indians. .., for schools
and educational purposes of the said tribe; and for courts of justice and other local
mstitutions. .. Article VI provided that “[sjuch part of the surplus lands. . _as may now
b occupied by the United States for agency, schools, and other purposes,” ware 1o be
reserved from sale to setflers until no longer required for such purposes. And, with
specific reference to the Yankton Sioux allotted lands, Article XII of the 1824 Act
expressly guaraniced “Trnbal nghts,” mcluding “the undisturbed and peaceable
possession of ther allotted lands™ and “all the rights and privileges of the tribe[.]”
Article X1V guaranteed the allotted lands in perpetuity, “Congress shall never pass any
act alignating any part of these allotted lands from the Indians.” In addition, Article XV
proscribed certain conduct upods “lands within or comprising the reservations of the

Yankton Sioux. . .as described in the treaty between the said Indians and the United
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States, dated April 19th, 1858, and as aflerwards surveyved and set off.,."* Article XVIIT
directed that “[n]othing in this agreement shall be construed to abrogate the treaty of
April 1%th, 1258, between the Yankton tribe of Sioux Indians and the United States™ and
the 1B5% Treaty “shall be in full force and effect...™ The undersigned is unaware of any
subsequent equivalent law or laws in which Congress ever abrogated the 1838 Treaty
stipulations and promises or consistent statutory protections and provisions found in the
1894 Act.

[ Jurisdiction over Indians in Indian Country

It is established that state jurisdiction generally does not extend to Indians in
Indian country, Sge, eg. Williams v, Lee 358 LS, 217 (19593, Mille Lacs Band of
Ofibwe v, Madore, Nos, 23-125, 23-1261, 23-1265, 2025 115, App. LEXIS 3279, at *3
{8th Cir. Feb. 12, 2023) (*“Though tnbes no longer possess full soversignty, their powers
of self-government include “the inherent power . . . to exercise criminal jurisdiction over
all Indians." including nonmembers™ (citations omitted)). “TA]s a general rule Indian
coumtry falls under the prmary civil, erominal, and regulatory junsdiction of the federal
government and the resident Tribe rather than the states,”™ Podhradsky, 606 F 3d 994,

1005 {citing Alaska v. Native Village of Venetie Tribal Gov™t, 522 1.8, 520, 327 n.1

(1998)),

[T]he term “Indian country”™ . means (a) all land within the limits of any
Indian reservaiion under the jurisdiction of the Unites States Government,
notwithstanding the issuance of any patemt, and, including rights-of-way
runnmg through the reservation, (b) all dependent Indian communities
within the borders of the United States whether within the original or
subsequently acquired territory thereofl and whether within or without the

* In Perrin v. United States. 232 1.5 478 34 8. Ct. 387 (1914). the Supreme Court
recognized the existence of federal jurisdiction that extended into the ceded territory in
enforcing the anti-liquor provision in Article XVII of the 1894 Act.
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limitz of a state, and (¢} all Indian allotments, the Indian titles (o which have
not been extinguished, meluding rights-of-way running through the same,

1IBLIS.C. §1151.

The South Dakota Supreme Court and the Eighth Circuit Court of Appeals have
decided previous cazes, addressed herein. in which the parties put directly al issue the
status of the Yankton Sioux Reservation and ris lands under 18 LL5.C. § 1151(a).
Though both Courts have also made certain references to notions of “Indian title™ or
“extmguishment™ relative to the Yankton Sioux Reservation. along with the race of
mdividual landowners, m those cases no mssues under 18 ULS.C, § 1151(b) or (¢} were
substantively raised by the parties, actually litigated, nor necessarily determined by the
Courts, particularly in the comtext of unceded allotted lands. Here, Winckler asks the
Court 1o reconsider the validity of case law which found the Yankion Sioux Eeservation
terminated or disestablished of lands under § 1131(a) [discussed below]. and to
substantively determine issues raised and Inigated for the first time under § 1131(b) and
(o) [discussed in No. 31006]. Winckler’s arguments will focus disonssion on past cases
regarding a so-called diminished or disestablished Indian country under § 1151{a). m
addition Lo issues regarding dependent Indian community status under § 1151¢b), and
Indian title. Yankton Sioux allotted lands, and extinguishment under § 1151{¢).

. The Court should depart from its Indian country precedents which
determined the Yankton Sioux Reservation was “disestablished™ and
its lands no lomger constitute Indian country under 18 1.85.C. §
1151(a).

L State v Gregep, 1997 8.1, 14, 559N W.2d 834 (8.D. 1997)

In Greger. an enrolled member of the Yankton Stoux Tribe was charged and

convicted of aggravated assault based on conduct commatted in Wagner, Charles Mix
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County, South Dakota, Id., 1997 5D, 14,9 6, 559 N.W.2d 854, 859. Without
specifically identilving or discussing whether the land in guestion was ceded surplus land
or if it was unceded allotied land, the Court stated that “[i]f the 1858 boundaries are siill
in existence. they would encompass Wagner.” Id. The Court next discussed the prior
case law, including decisions finding the reservation “diminished or disestablished,” and
cited the analvsis from Hagen v, Utah. S10 ULS. 399, 410-41 1( 1994, calling it the
“traditional approach to diminishment questions.™ 1997 8.13. 14, 9 7-13. The Court then
reviewad the 1894 Act by focusing on Articles 1 and IL in addition 1o the surplus lands
set-aside and anti-liquor provisions {Articles VI and XVII), to broadly find an “intent to
diminish,” ld.. 1997 8.10. 14, 99 14-18, 559 N.W.2d at B61-63.

The Court addressed Greger’s principal argument based on Article XVTII of the
1894 Act, that if expressed a clear mitent to mantan the reservation’s boumdanes as
established in the 1838 Treaty, by flat rejecting it az "an extravagant misuse of the canons
of statutory construction to salve modemn sensibilities[.]™ Id., 1997 5.10, 14, 99 19-23, 359
N.W.2d at 863-865." The Court also offered a deseription of history surrounding the

1594 Act by piccing together snippets of language from reports of federal officials,

T Although not specifically stated in the opinion, it seems apparent when read together
with Brusuier, discussed infra, that Greger invelved conduet occurring on ceded surplus
lands, as opposed to unceded allotied lands which are at 1ssue here. Accordingly, the
Greger Court’s concern that “a literal reading” of Article XVII of the 1894 Act would
“impugn the entire sale™ w prossly exagoerated, inaccurate. and not a material concern in
this case because only unceded allotted lands are at issue. In that, giving effect to Article
XVII and the preeminence of the 1858 Treaty, with respect to the unceded allotted lands
at izspe here, would not “impugn the entire =ale” of ceded surplus lands, or any of them, at
Articles 1 and [T of the 1894 Act. In fact, far from allowing Article XVIII “1o negate the
precedmg seventeen articles,” its reattirmation of the 18358 Treaty 15 consistent with “the
plain meaning of the rest of the Agreement”™ see. e.g.. 1894 Act, Articles V, VIIL X111,
XIV. XV XVIL

15



referencing maps made befween 1882 and 1901, noting the Histoncal Atlas of South
Dakota {1904) in reference to the “tormer”™ Yankion Reservation, discussing evenls
occurring many years after the 1894 Act, and then citing the congressional record
“concerning a serigs of reservation land purchases™ in which lands were “restored 1o the
public domain.” Id.. 1997 8.1 14, 19 24-27, 559 N.W.2d at 865-866. Further, the Court
discussed subsequent demographics and a described loss of Indian owned lands,
concluding that “the Yankton reservation has been diminished” and the State therefore
maintained junsdiction in Greger's case, Jd.. 1997 5.0 14,99 28-31, 559 N.W . 2d al 866-
867, Thus, while the Greger Court found that Articles 1 and 1T of the 1894 Act
diminished the Yankton Sicux Reservation — at least 1o the extent of the unallotied ceded,
surplus lands — the Court did not substantively analvze nor discuss the 1858 Treaty,
Articles XIIT and XTIV of the 1894 Act, the status of the allotted lands, guestions
concerning Indian title or extinguishment. Nor did it directly analvze or apply any
specific subsections under 18 U.8.C, § 1131 to the facts of the case,

i, Brigrier v. Class, 1999 8.1, 122, 399 N. W . 2d 364 (5.1 1999}

In Bruguier, the South Dakota Supreme Court framed a discreet question

following the United States Supreme Court's decision in Yankton Sioux Tribe, 322 18,

329.* by endeavoring to “decide the status of allotted lands, which have passed into non-

Indian ownership.” 1d.. 1999 5D 122,91, 399 N.W.2d a 16357 In domg so, the Court

n Yankton Sious Tribe. the United States Supreme Court noted the conflict between
the Eighth Cireuit “and a number of decizions of the South Dakota Supreme Court
declaring that the reservation has been dimuished. ™ Id.. 322 U8, at 342, n. 4 (referming to
Cireger. supra. among other prior cases).

* In Yankion Sioux Tribe, the United States Supreme Court did not say that any such
question existed in terms of “the status of allotted lands, which have passed nto non-
Indian ownership.™ Sge MeChpt. 140 5. Cr. 2452, 2464 & n. 4 (“Congress does not
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noted the posture before the habeas court, that “the partics stipulaied that the offense
occurred on allotted land 1o which Indian title had been extinguished[.]” Id., 1999 8D
122. 93, 399 N.W_2d at 366, The Court noted that the habeas court detenmined the
offense occwrred on “allotted land. “the Indian utle to which has long been extinguished
[and] is now held in fee title by non-Indians ™ and concluded the reservation was
“dizsestablished” so that “ne lands within the former 1858 boundaries now constitute a
reservation under 18 U 5.C. § 11507 Id. The Court finally noted the T8, District
Court's ruling, issved almost simultaneously to the habeas court’s decision, that “the
1858 boundarics remain intact.” Id. {oiting Gaffey [, 14 F. Supp. 2d 1135).

The Bruguier Court then framed its discussion in terms of “the Yankion Sioux
Reservation[, ] Id., 1999 8D 122, 9 4, 599 N W _2d at 366 (citing Yankton Sioux Tribe,
522 U5, at 329 and Greger, 1997 51D 14, 359 N.W 2d at 834). In doing so, the Court
cited to the 18R7 passage of the General Allotment {Dawaes) Act as being the enactment
by which “the Y ankton Reservation was to be partitioned™ in parcels to individual Tnbe

members. Id.. 1999 SD at 4.5 The Court also described the “present character of the

disestablish a reservation simply by allowing the transfer of individual plots, whether o
MNative Americans or others™) {enations omitted ).

* While the Court failed to directly recognize that the 1838 Treaty, 11 Stat, 743, 747,
Article X, provided for reservation lands 1o “be surveyed and divided. . .among said
Indians. " it is noted that the 1887 General Allotment Act {or Dawes Act) began the
mmplemeardation of the govermment’s allotment policy generally and on a national scale.
Ch. 119, 24 Stat. 388 {“An act to provide for the allotment of lands in severalty to Indians
on the various reservations... ™). While the provisos expressly recognized allotments
provided for in treaties and other acts of Congress, 24 Stat. at 358 (" Allotments by treaty
or act not reduced™), the General Allotment Act makes no specific references 1o the
Yankton Sioux Tribe, 1858 Treaty, Yankton Sioux Reservation, Indian title, or
extinguishment. Instead. the legislation merely provided a general procedure
implementing the practice of allotting reservation lands on a national scale with a
framework tor the subsequent sale and purchase of unallotted lands. providing:
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arca’” and noted that “[Flrom the 262,000 acres oniginally allotted, only about fifteen
percent remain in Indian hands ™ Id., 1999 SDat q 7.

In its analysis, the Couri correctly pointed out that “[iJhe Federal Government
generally has jurisdiction over Indian country, along with the Indian Tribe mhabiting i.™
Id.. 1999 8D at ¥ 14 (citation omitted). In that regard, the Court noted Bruguiers
contention that “whatever the present ownership. all originally allotted lands maintain

Indian country status under 18 US.C. § 1151{a),” and the State’s contention to the

That after the lands have been allotted to all the Indians of any tribe a5 herein
provided, it shall be lawful for the Secretary of Interior to negotiate with
such Indian tribe for the purchase and release by said tribe, in conformity
with the treaty or staiute under which such reservation is held. of such
portions of s reservation not allotted as such tnbe shall, from time Lo time,
consent to sell. on such terms and conditions as shall be considered just and
equitable between the United States and said tribe of Indians. which
purchase shall not be complete until ratified by Congress, and the form and
manner of executing such release shall also be prescnibed by Congress. ..

24 Stat. at 389-390. Thos, the General Allotment Act was not aimed at any tribe in
particular: it generally implemented the practice of allotment with a framework for the
subsequent purchase of unallotted land “on such terms and conditions as shall be
considered just and equitable™ and approved by Congress. Id. By its terms the Act did
not comtrol over the prescriptions or rules ofherwise governing reservations and
allotments provided for in treaties or legislation specific to particular tribes or Indian
lands, Mor did the Act in and of #isell divest any land from its status as Indian land by
extinguishing title with respect to anv one tribe, See MG, 140 5. Ct, 2452, 2464-65, n,
4 (rejecting contention “that the passage of an allotment Act itself extmgnshes title™)
{emphasis original), see also State v. Brester, 2023 OK CR 10, 9 26-35. 531 P.3d 125,
135-137 {rejecting argument that allotment and subseguent alienation of the original
tribal patents in fee divested lands from Indian country status) (citing cases).

It should also be noted that the 1858 Treaty was ratified by the 35th United States
Congress; the 49h United States Congress passed the 1887 General Allotment Act, and
the 33rd United States Congress passed the Act of 1894 ratifying the Yankton Sioux
Agreement. As such, cach respective Congress. as well as presidential admanistration,
would have had its own priorities, objectives. and agendas with respect to the tribes, both
generally and mdividually,



contrary, “that the reservation was disestablished by the 1894 Act[.]” [d. Framing s
decisional analysis, the Court restated the guestion as “whether parcels originally allotted
to individual Yanktons compose part of a permanent reservation under 18 1T.8.C, §
1151(a), or whether only those allotments still held in Indian hands are Indian country
under 18 U.S.C. § 1151{c).” Bruguer. 1999 §.D. 122_9 15. To frame that question. and
the assumption it contains, however, the Court relied on analvsis from State ex, rel,

Hallow Horn Bear, 77 81D, 527, 95 N.W.2d 181 (SD 1939). See id.. 1999 8.D. at § 16.

In Hallpw Hom. the Court interpreted the Act of Congress of May 27, 1910, 7
with respect to the Pine Ridge Reservation and held that, under the relevant Act,
Congress intended for the Indian title to certain allotied tracts within the opened portion
of the reservation, to become extinguished when fee simple patemts isssed. I[d., 77 5.D.
527, 532 93 NOW 2d at 184, By matenal comtrast, nothing in the 1894 Act respecting the
Yankton Sioux speaks to extinguishing Indian title to the allotted lands which were
expressly guarantecd i the 1894 Act, at Articles XITT and XV, consistent with the
preemnence of the 1858 Treaty reaffinmed at Article XVIIL Chute simply, then, the Act
of May 27, 1910, which opened a porfion of the Pine Ridge Reservation and specifically
referred to a “diminshed reservation.” see Hallow Horn, 77 8. 527, 5330, 95 N.W.2d
181, 182, is not like the Act of 1894 which confirmed. reinforced, and guaranteed

Yankton Sioux title to the allotted lands ‘forever."® g, 1894 Act, 28 Stat. 317, at An.

" The United States Supreme Court has often warned that “the views of a subsequent
Congress form a hazardous basis for inferring the intent of an earlier one,™ Y apkton
Siouy Tribe, 322 U5, 329, 333 (quotation omitied ).

* Bee Podhradsky, 606 F.3d 994, 1008 {“[the Great White Father] wants to give you a
chance to sell vour surplus lands.. .. He has told us to rell you . He doas not want vou to
sell vour homes that he as alfofted fo vor,  He waniz you fo Leep vour homes forever™)
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X {puarantecing “Tribal nghts™ mcluding “the undisturbed and peaceable possession of
their allotted lands™) Art. XIV {confirming allotments and guarantecing that “Congress
shall never pass any act alienating any part of these allotied lands from the Indians™); Art
XV (“Former treaty in force™), see. 1838 Treaty, 11 Stat 743, 744, An. [T & IV
{reserving traditional tribal territory, recognizing title thereto, and guaranteeing Tribe's
protection on reserved lands); id., 11 Stat. at 747, Ars, X-XI & XV (providing for the
survevmg and dividing of reservation lands among Tribe members. tederal authority over
all offenders against the treaties, laws, or regulations, and for the appoimntment of an
Indian agent to serve the Tribe).

The Coun. in Bruguier. neglected to substantively discuss the T894 Act in full
textual terms and effectively dismissed the 1858 Treaty. Instead, it employed
misconceived general notions concerming ownership relative to racial or political status ®
Indian land, title, and extinguizhment, to ultimately reason that “[e|ven if the more
uncertain provisions of the 1894 Act cannot be wholly explained, congressional intent to

end the Yankton Reservation is sufficiently clear” based solely on the Act’s Articles T and

{quoting Council of the Yankton Indians (Oct. 8, 18927) (alteration and emphasis in
Podhradsky) {abbreviated tor length).

* In Morton v, Mancari, 417 U.S. 535 (1974), the United State Supreme Court announced
that classifications based on tribal membership were political in nature rather than racial,
See United States v, Antelope. 430 U5, 641, 645 (1977) (*Indian tribes are unigque
aggregations possessing attributes of sovereignty over both their members and their
temtory, Worcester v. Georgia, 31 118, 515, 6 Pet. 515, 357 (1832)") {quotation
ormtted ), see also, ¢z, Brugmuer, 1999 8D 122, 9 12 (“Once a reservation has beén
eatablizhed, or a dependent Indian commumity shown to exist, it will remain Indian
country until terminated by Congress, irrespeciive of the nature of the land ewnership”
{quoting Monroe Price & Robert Clinton, Law and the American Indian 96 (2d ed
19730)) (emphasis added),




1. Id., 1999 5D 122, 99 17-27.7% The Court procecded by looking to the historical
comtext by describing “inconsistencies in this sphere also,” and then noting a “surge m
non-Indian settlement” and subszquent developmenis “[ijn the century following the
opening of the reservation.” [d.. 1999 8D 122, 99 28-32. The Court concluded its
analysis by looking to contemporary demographics of affected lands, and citing previous
decizsions wherein the Court found a *diminished or disestablished” Y ankton Sioux
Reservation. See Bruguier. 1999 5.1 at ¥ 33-34 {citing cases). The Cowt also made a
conclusionary reference to “the justifiable expectations of the people living in the area™
for support, 1d., 1999 5.1 at § 35 (citation omitted), And the Court went further by
eiting 1o the anabyzis from DeCotegu. 420 U8, 425 — wherein the United States Supreme
Court imerpreted a materially distinguishable congressional enactment with respect to the
Sisseton Wahpeton Ovate - to conclude that the parties to the 1892 agreement. ratified by

the Act of 18%d, also “intend|ed] to terminate the reservation and restore the land to the

" Recall, however, that Articles 1 and 11 of the 1838 Treaty reserved part of the Tribe's
ancestral lands for their future home and affirmatively recopnized Yankton Sioux title to
the lands. 11 Stat. 743, at 744, Then, in Article | of the 1894 Act, the Tribe agreed only
to “cede, scll, relmquish, and convey to the United States all their claim, nght, fitle and
interest fn and fo all the wnalloited fands].]” 28 Stat. 286, at 314 (emphasis added).
Indeed. the preambie 1o the Yankton Agreement recited m the 1884 Act stated: “Whereas
the Y ankton tribe. .15 willing to dispose of a portion of the land set apart and reserved to
said tribe, by the first article™ of the 18538 Treaty. |d. (emphasis added). And, as
discussed praviously, Articles NIIT and XTIV explicitly referred to the Yankton Sioux
allotied lands m guaranteeing “Tribal rights™ and “the undisturbed and peaceable
possession of their allotted lands, . all the rights and privileges of the tribe™ and that
“Congress shall never pass any act alienating any part of these allotted lands from the
Indians,” 28 Stat, at 317, The Tribe has never agreed to cede, sell, relingquish, or convey
ter the United States their tile i and fo any allotted lands, and Congress has never passed
any subsequent law or laws extinguishing such title. E.g.. MeGint, 140 8. Cr. 2452, 2464
{“Missing._.is a statute evincing anything like the “present and total surrender of all tribal
[tithe]” [to] the affected [allotted] land=™) (alterations added).
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public domain,” Brugujer, 1999 5.1, at 99 36-37.1

Thus, Bruguier relied on inapposite case law that analvzed different congressional
enactments respecting different tribes 1o frame the question and conduet an analysis
which accepted as a general assumption, that allotted lands transferred to non-Indians
divests the land of its Indian country, reservation, status. However, Bruguier failed to
identify any Act of Congress following the 1894 Act. which reaffirmed the 1858 Treaty,
that extinguished Indian title to the allotted lands or terminated therr reservation status.

Without substantively discussing the Tribe’s history, the 1858 Treatv, or the full text of

! The Sisseton and Yankton Agreements are dissimilar i significant ways which show
that Congress had a much different understanding about the future of the Lake Traverse
Reservation upon ratification of that agreement than it had regarding the Yankion Sioux
Reservation, The report of the Senate Committes on Indian Affairs recognized that cach
Sisseton would receive 160 acres, a departure from the allotment act, but nonetheless
recominended ratification in light of the fact “that the additional allotments are i ligw of
any residue which, under their ifle, these Indians conld have reserved for the futire
benefit of their familics, and the further fact that thev are soon to assume the
responsibilities of citizenship[.]” DeCotean, 420 U5, at 43%8-39 n. 19 (emphasis added),
The report further explained that the Lake Traverse Reservation contnined 918, TR0 acres,
127 887 of which had been allotted o the Indians under the Dawes Act 'The additional
allotments under the agreement requared 112.113 more acres. for a total of 240.002 in
allotments “which [left] a surplus. including the lands occupied by the agency and
missionary socictics, of 678,778 acres, the [ndian fitle 1o which [was| exdtinguished by the
terwns af the agreement,” Id. (emphasis added).

Such explicn statements of congressional intent to terminate the reservation or
extingush Indian title to allotted lands do not appear in the statutory text or legislative
history of the Act of 1894, Gaffey [, 14 F. Supp. 2d 1135, 1157-1139. To the contrary,
Congress explicitly guaranteed the Yankion Sioux their rights and Indian title by
promising “Tribal rights.” including “the undisturbed and peaceable possession of their
allotted lands.™ that “"Congress shall never pass any act alienating any pan of these
allotted land= from the Indians.” and reaffirming the 1858 Treatv stipulations and
promises, 1894 Act, 28 Stat, 317-318; see, o.g., Gaffev [, ndta. 188 F.3d 10140, 1020
{“The background of the Lake Traverse agreement was different from that of the 1894
Act. . because the tribal members there had expressed their clear desire to terminate their
regervation’™) (citing DeCoteay, 420 L8, at 432),
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the 1894 Act consistent with the 1858 Treaty, Bruguier relied on contemporary
demographics of the area and supposed “justiliable expectations” based on prior opimons,
while ultimately holding that the Yankton Sioux Reservation was “disestablished.™
Furthermore, Bruguier was criticized by the Eighth Circuit in Podhradsky. 606 F.3d 994,
10405 1. 7. wherein it was noted that Bruguier “was more sweeping than necessary for
resolution of the matter™ and that s reasoning was similar to Yankton Sioux Tribe v,
Gaffey, 188 F.3d 1010 (8th Cir. 1999) [Gaftey 1] — i that allotted lands which have

passed into white ownership are not part of a diminished reservation.!*

** In Gaffey IL the Eighth Circuit reviewed the decision of Judge Lawrence L. Piersol
whose mulings resulted, n relevant part, the following orders:

(4) that the Yankion Sioux Revervation., diminished by the 1804 Aot enly 1o
the extent of the ceded lands, meludes all of the lands within the origmal
exterior reservation boundaries established by the 18358 Treaty with the
Yankton Sioux Tribe that were later allotted to the Yanktons, as well as the
lands reserved from sale for agency, school, and other tribal purposes in the
1892 Agreement.

{3) that the Yanlton Sicwx Reservation, as described in the preceding
paragraph, is “Indian Country " within the meaning of 18 US.C. £ 115 1{a).

Gaffev I 14 F. Supp. 2d 1135, 1160 {emphasis added). Notably, Judge Piersol’s decision
does not discuss nor include any rulings or onders under 18 U.S.C. § 1151 (b) or (¢).
Much like Bruguier, no questions under § 1131(b) or (¢) were pud ai issue by the Tribe or
the United States m Gaffey, actually litigated nor necessariby determined,

In addition, the Eighth Circuit, in Gaffey II, cited to United States v, Stands, 105
F.3d 1365, 1572 (8th Cir. 1997), to support the proposition that *lands that are oswmned in
fee without such restrictions on alienation do not qualify as Indian country under §
1151(e)].]" Gaftev 1L 188 F.3d at 1022, In this regard, the Eighth Circuit later
acknowledged that the citation to Stands mcludes “classic dicta.” See Yankton Sioux
Tribe v, Podhradsky, 606 F.3d 985, 991 (8th Cir. 20100; see also, Black’s Law
Dnctionary, Deluxe 12th ed. 2024, at p. 370 (defiming “judicial dictum.” “obiter dictum,”
and *simplex dictum™).

Further, the Eighth Circuit s holding in Gafley 11 was explicithy qualified to
melude certain “azsumptions.” noted a “lack of controlling precedent.” and it was also
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L Stare decisiy

The doctrine of stare decisis'® promotes stability in the law by adherence to the
holdings of prior decisions and regarding them as precedential. [pre Noem, 2024 5.1,
L1, Y 48-50, 3 N.W.3d 465. 479 see also. e.g.. State v. Means, 768 N.W.2d 802, 811
{5.0. 1978) ("Stare decisis i a name given to a doctrine that, when the court has laid
down a principle of lww as applicable to a certwin state of facts, it will adhere to that
principle. and apply it to all further cases where the facts are substantially the same™
{quatation omitted). However, when the Court 15 “convinced that a decision was wrongly
decided,” it remains free to correct it. Id. This is because “it is the manifest policy of our
courls 10 hold the doctrine of stare decisis zubordinate 1o legal reason and justice, and to

depart therefrom when such departure is necessary 1o avoid the perpetuation of pernicious

specifically limited: At this time we hold only that the land reserved (o the federal
government in the 1894 Act and then retumed to the Tribe continues to be a reservation
under § 1151(a)[.]” Gatfey I1. 188 F.3d 1010, at 1121 & 1030 see also Podhradsky.
supra. 606 F.3d 985, 989-90 (discussing limits of Gaffey I holding): 1d., 606 F.3d 985, m
OET-988 & n, 2 (acknowledging “dicta”™ in Gaffey/Podhradsky case line that “did not
speak to anyv matter actually litigated and decided™ and inchudes “languape. . extraneous
ter what was actually decided by the court™),

Fimally, the Eighth Circuit’s analvsis in GafTey 1l was squarely rejected by the
Seventh Circunt in Oneida Nation v, Vill of Hobart. 968 F.3d 664, 680-681 (7th Cir.
2020 {*we are not persunded [Gaffey [1] fits within Supreme Court precedents on
diminishiment, ¢ither before or after Afcizire™) (“the theory of incremental diminishment
embraced in Gafféy — in which individual parcels of land would be removed from the
reservation as they passed into the hands of non-Indians — is at odds with Sevmour, Moe,
and the Supreme Court’s hostility toward rules that would create checkerboard
Jurisdiction™),

¥ See, e.g.. Ute Indian Tribe v, Utah, 935 F. Supp. 1473, 1509 (D, Utah 1996)
{discussing doctrine of stare decisis and citing authorities),
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ermor.” Id. (quotation omitted). Here, the Court’s decision in Bruguier should be departed
from as precedent.'*

Courts consider five factors when deciding whether to depart from precedend: {1}
the guality of [the] prior decision’s reason; (2) the workabihty of the prior rule
established by its precedent; (3) the consistency of the prior decision with other related
decisions; (4) subsequent developments since the erroneous decision; and (5) the extent

of the reliance on the earhier decisivis” Earll v. Farmers AMut. Ins. Co. of Neb.. 2025 S.1x

20, % 33 (quoting Nogm. 2024 8.D. 11, 9 48, 3 N.W.3d at 4807 ze¢ also Janus v,

AFSCME. Council 31, 5385 118, 878, 917, 138 8, Ct. 2448, 2478-79, 201 1. Ed. 2d 524

(2018).

First, the quality of the Court’s reasoning in Bruguier is problematic in several
respects. In that regard, the basis for the Court’s general proposition that land which
pazses out of individual Indian cwnerzhip no longer constitutes reservation or [ndian land
was because the Court said it was 50, as the parties had entered an erroncous stipulation
before the habeas court that it effectuated extmguishment. Brugwer, 1999 8D 122,93
Indecd, the substantive question sctually raised and litigated by the parties mvolved only
the lands” “Indian country status wder 13 T0.5.C. § 1151{(a), as they lie within the 1858
boundaries of the Yankton Sioux Indian Reservation.” See Id., 9§ 14 & notes 10-11.

While the Cowt also framed the question by broadly referencing terms under § 1151(h)

“ Because substantive questions under subsections (b) and (¢) of § 1151 were neither
actually raised, litigated nor necessarily decided in previous litigation including Brueuier,
stare decisis analyaiz i innecessany with respect to applving those definitions of Indian
country in Wmckler's appeals.
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and {c), subsections which were not put at issuc by the partics,'® it relied on Hallow Hom,
supra. which involved a matenally distinguishable Act of Congress relative to the Pine
Ridge Reservation. Id., 1999 8D 122, 7Y 15-16."" Perhaps most problematic, the Count
emploved a flawed view of Indian country based on misconceived notions of “tribal
ownership” and an erroneous assumption that the race of individual landowners affects
the lands" Indian country status, Bruguier. 1999 S0 at 1% 22-23. In doing =0, the Court
failed to fully analyvze, discuss, or properly credit relevant provisions in the 1858 Treaty
and Act of 1894, e.g., Article X1 which provided for “Tribal nghts”™ and “the
undisturbed and peaceable possession of their allotted lands,” and Article XVIIT which
directed that the 1858 Treaty recognizing title to the Tribe's ancestral lands, that had been
reserved and subsequently allotted, shall remain in force. The Court merely described “a
few of the purportedly discrepant provisions m the 1894 Acl.” discussing only Arhicles
VI and XIV while digmissing Article XVIL Id., 1999 81 at ®Y 23-27. With respect to

Article X1V, the Court little more than commented that it was “consistent with™ the

“* Bee, g.o., Greenlaw v. Ulnited States. 554 178, 237, 243 (2008) (“In our adversary
system, in both civil and criminal cases. in the first instance and on appeal. we follow the
principle of party presemiation. That is, we rely on the parties to frame the issues for
decizion and assign the courts the role of neutral arbiter of the matters the parties

present’ ) see also, e.g. In re Guardisnship of Murphy, 2013 8.1, 23,9 10, 827 N.W._2d
369, 372 (jurisdictional deficiencies require sua sponte notice L

** The Bruguier Court correctly noted the Reviser's Note to 18 US.C. § 1151, which was
enacted in 1948, id.. 1999 8D 122. 9 15, n. 13, In ¢nacting the statute, Congress relied
upon United States Supreme Court precedents, including. among them, United States v,
Sandoval and United States v. Pelican. See, g.g, Bandoval. 231 LLS. 28 (1913)
{recogmizing “Tee status" was neither necessary nor sufficient to “extingish™ Indian
title}: see also Pelican. 232 1.8, 442 (1914) (Indian allotments — parcels of land created
ot of a diminished Indian reservation and held m trust by the Federal Government for
the benefit of ndividual Indians — remained Indian country after the reservation’s
diminishment).
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twenty-Five-year trust period under the Dawes Act, 1999 51 at 99 24-26; bul see, nole 6
siepra (discussing Dawes Act with authorties).

The Court did not substantively analyvze or discuss the 18%4 Act in full texiual and
historical terms, Articles V. VIIL XIIL X1V, and XVII, consistend with the 1838 Treaty
stipulations and promises. The Coun largely relied on analysis that included subsequent
developments in the affected lands, contemporary demographics, and the purported
number of Indian landowners versus white landowners in the area presently —
comsiderations that have been rejected by United States Supreme Court precedents
mcluding McGirt among them. Further, the Court relied on DeCoteau to determine tha
the Yankton Sioux Reservation “was effectively terminated by the 1894 Act.™ [d., at %Y
36-40, However, as discussed above, note 11 supra, the Sisseton Agreement is unlike the
Yankton Agreement in sigmificant ways showing that Congress had a much different
understanding ag to the status of affected lands upon ratification of the two separate and
distinet Agreements. See, e.g., Minnesota v. Mille Lacs Band of Chippewa Indians. 526
DS 172,143 Lo Ed. 2d 2770 119 5. Co. 11 { 1999) (“argument that similar language in
two Treaties involving different parties has preciscly the same meaning reveals o
fundamental misunderstanding of basic principles of treaty construction™); Gaftey T1, 188
F.3d at 1020 & n. 9 {fundamental principles in construing treaties “play a similarly
mmportant role in interpreting” the Acts of Congress) (citation omitted), id., at 1022
{*]e]ach act must be analvzed individually™ and “[t)he statutory language 15 the most
probative evidence of congressional intent™) (cifing cases).

Moreover though, the analysis in Brugmer is like the Eighth Circuit’s analysis i

Ciaffey 11 to the extent both courts reasoned from perceived conceplions of the Dawes
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Act and an “assumption” that the race of an individual property owner affects the lands’
Indian country status. In doing so, the respective courts erred. failed to recognize
substantive components of the [R58 Treaty consistent with the 1894 Act, and they
applied an “moremental approach o diminishment™ — or disestablishment - that s

wreconcilable with the Supreme Court precedents. S2e Oneida Nation v. Vill. of Hobari,

968 F.3d 664, 679-81 (Tth Cir. 2020) (discussing precedents relative to CGiattey I1); see

also. ee Moe v. Confederated Salish & Kootenia Tribes of the Flathead Reservation,

425 U8, 463 (1976) (holding that Section 6 of the Dawes Act not probative of
diminishment because it did not establish general state jurisdiction over Indians living on
fee-patented lands, jd. ot 478-79); Brester. note 6 supra, 2023 OK CR 10, 1Y 26-35, 531
P.3d 125, 135-137 (same) (discussing McGirt and other authorities)

Mext, the decision m Brugwier 1 imworkable. This s because the theary of
incremental diminizshment, or disestablishment, it advanced — that individual parcels of
land are purportedly removed from Indian country, or reservation, status as they pass into
nod-Indian hands — “is at odds with Sewieonr, Moe, and the Supreme Court’s hostility
toward rules that would create checkerboard junsdiction.” Cmeida Nation, 968 F.3d 664,
at 681 It necessarily requires resorting 1o a review of the title lustory of each particular
parcel or lot within a given allotment, 1o attempt to undertake the unlikely task of
deciphering the race of individual owners in the chain of record title. In this regard. that
two individual parties 10 a deed for the sale of Indian land — not the Tribe and United
States as parties — could effectuate a termination of Indian land. jurisdiction. and
sovereignty, depending on the race of the individual transteree, has not been endorsed or

prescribed by Congress and 1% contrary to real property law as well as federal law as



applicd to Indians, Me(hin, supra, 140 8, Ct. 2452, 2464 (dimimishing sovereign claim
over land requires “the transfer of a sovereign claim from one nation to another™) (citing,
3 E. Washburm, American Law of Real Property *521-*524): see also, e.g., Bruguier.
1599 8D 1229 12 ("Once a reservation has been established, or a dependent Indian
community shown to exist. it will remain Indian country until terminated by Congress,
irrespective of the nanire of the land ownerstup™ (quoting Monroe Price & Robert
Clinton, Law and the American Indian 96 (2d ed 1973))) (emphasis added). Removing
the race of the individual property owner from consideration in determining the lands”
Indian country status, on the other hand, adheres to the workable rule that once the
parameters of Indian country are recognized or established by Congress, only Congress
can divest the land of its Indian country status and it intent to do g0 must be “clear and
plain.’ Indeed. a8 noted above, the approach employed in Bruguwier has been rejected by
courts time and again because it i untenable legally and wnworkable practically.

Finally, overruling Bruguier will not disrupt the overall state of the supreme Law
of the Land; rather, it may serve to reconcile and clanfy it in hght of the conflicting
Gaffey I opmnion, meonsistencies with related decisional authorities, unanswered 1ssues
of first impression under § 1131 (b) and () that have never before been actually raised
and necessarily decided in respect to Yankion Sioux title to allotted lands, and subsequent

developments in United States Supreme Courl case law, including MeGart, providing

additional puidance. The current state of the law indicates reconciliation is needed in
respect to imterpretation of federal law as applied to Yankton Sioux [ndians and their
lands, and to do so, requures departure from the erroncous Bruguer decision. With

respect to any reliance on the 1999 Bruguier decision, there it a greater semse that the



rulings in Bruguier, which followed the 118, Supreme Court decision in Y ankion Sioux
Tribe. have given rise to a greater uncertainty with its incremental approach of
disestablishing a reservation and terminating it lands from Indian country. Prior to the

LLS. Supreme Court’s 1998 decision in Y ankion Sioux Tribe, the United States and the

Yankton Sioux Tribe exercised jurisdiction over all lands within the 1858 Treaty
houndaries.!” Following the decision, tribal and federal authorities receded in asserting
jurisdiction only to the extent of the unallotted ceded, “surplus” lands — in comphance
with Yankton Sioux Tribe — while state authorities started to illegally assent jurisdiction
over cerfain unceded allotted, Indian lands beginming midnight, February 20, 1998 1d.,
note 17 supra. While the Count”s Bruguier decision sanctioned the State’s sweeping and
mdefinite assertion of eriminal prisdiction over Yankion Sioux allotted lands, the lack of

clanty created and “uncertminty” perpetuated by it note 17 supra: Brugwer, 1999 5D

" In Bruguier, the Court received and reviewed briefs and exhibits submitted in Gaffey
and stated that “[t]he status of approximately 222,000 acres of formerly “allotted” land
now owned by non-Indians i southern Charles Mix County is open to uncertainty.” 1999
S 122 912, 0. 90 While the Bruguier Court did net specifically identify what evidence
supported its assertion regarding the number of acres of land owned by non-Indians,
Gaffey s record evidence in fact included the Affidavit from the Burean of Indian Affairs
Superintendent for the Yankton Agency, that the Yankton Sioux Tnbe and the United
States continued to exercise crimimal jurisdiction on all allotted lands, but discontinued
exercising jurisdiction on the ‘ceded” lands effective 12:01 am on February 21, 1998, in
observance of the US Supreme Court’s decision in Mﬁﬁﬂmﬁ%}_ﬂm.
Vankton Sienx Tribe v, Gaffey, ef al., Case 4:98-cv-04042-LLF, Doc. 3, Filed 031398,
Charles Mix County's official position following the ¥ankion Sioux Tribe decision was
tomake known ils “intention 10 assert our jurisdiction over all land within Charles Mix
County. except for approximately 37,000 acres of land presently held in trust, effective
midnight, February 20, 1998 Id. Doe. 5 {citing attached letter exhibit from Charles Mix
County State’s Attorney Matt Gaftev). The Court may judicially notice public records
and documents, including court filmgs, for relevant facts that are not subject 1o
reasonable dispute because they are either generally known or are readily and accurately
determinable from sources whose reliability cannot reasonably be guestioned. SDCL 19-
19-24H.



122,912, n. 9, prevents predictable and concrete reliance on what 15 or 15 not Indian
country because it necessarily requires resorting to a review of the tille history of each
particular parcel or lot within a given allotment, to aftempt to undertake the unlikely task
of deciphering the race of individual owners in the chain of record title, to determine
jurisdiction. On the other hand, identifying Yankton Sioux allotted lands is easily and
readily accomplished from the 1.8, Trust Patents on file for the title record evidencing
the nght of the Yankton Sioux. m local and federal lands offices, including mn the office
of the register of deeds for Charles Mix County, (SR 33).

Accordingly, it 1s prudent fo reconsider and overrule Bruguier in certain respects,
particularty as to the status of the Yankion Sioux Reservation and its lands under 18
LL8.C. § 1151(a); the notion that such lands have been congressionally “disestablished™;
its analytical approach that disnussed the 838 Treaty and pertinent statutory protections
i the 1894 Act, and which went far bevond text and history by looking to subzsequent
developments, contemiporary demographics, and present landownership statistics; and the
merermnental theory of disestablishing a reservation it adopted based on the race of
mdividual landowners. Domng so would allow this Court to bring its federal law
Jurisprudence as applied to Indians into congruence with existing, settled constitutional
directives and decisional athorities concerning Indian lands, and provide certainty for

law enforcement authorities and stakeholders moving forward ™

% The Court need not necessarily reach each argument under 18 US.C. 8 1151(a), (b
and (), if the Court determines the lands in question are Indian country under amy one of
the subsections, See Winckler's Brief m No. 31006 for argument and analysis under
subsections (b) and {c) of § 1151, which is joined hereim,
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CONCLUSHON

Our Constitution gives Congress plenary authority over Indian affairs and direcis
that treaties and statutes are the Supreme Law of the Land. Onoe recogmized or
established, only Congress can divest Indian land of its status as such. The only proper
role for a court i2 to uphold the rule of law as written, not 1o employ extratextual
approaches to find the result of what some today may think the law should read.
Winckler respectfully asks this Court to uphold the 1858 Treaty, the Act of 1894, and
reverse the circuit court’s denial of his motion to dismiss for a lack of jurisdiction.

REQUEST FOR ORAL ARGUMENT
Appellamt respectfully requests 30 minutes for argument

Drated this 13% day of May 2025,

/8! Tucker 1. Valesky

TUCKER I VOLESKY

Attorney for Appellant

305 N. Kimball, PO Box 488

Mitchell, 81> 37301

tucker voleskyiamuckervolasky law . com
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IN THE SUPREME COURT

OF THE
STATE OF SOUTH DAKOTA
STATE OF SOUTH DAKOTA, }
Plaintiff and Appellee. }
va, ) No. 31007

)

HAZEN WINCKLER, VCERTIFICATE OF COMPLIANCE
Defendant and Appellant. )

The undersigned hereby certifies that Microsoft Word was used in the preparation
of the foregoing Appellant’s Brief and that the word count done pursuant to that word-
processing svstem calculated 9,990 words in the foregoing Appellant™s Brief, pursuant to
SDCL 15-26A-66.

Dated this 13% day of May 2025,

/5! Tucker 1 Volesky

TUCKER I. VOLESKY
Attormey tor Appellant
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IN THE SUPREME COURT
OF THE
STATE OF SOUTH DAKOTA

STATE OF SOUTH DAKOTA.

CERTIFICATE OF SERVICE

)
Plaintiff and Appellee, )

Vs, ) Mo, 31007
)
HAZEN WINCKLER, J
)

Defendant and Appellant.

The undersigned hereby certifies that a true and correct copy of the Appellant s Briel in
the above-entitled matter was served electronically through Odyssey file and serve system which
semt notification of such filing 1o the Attorney General for South Dakota, Marty Jackley and the

Charles Mix County State’s Attorney, Steve Cotton, on this 13% day of May 2025,

/= Tucker J, Volesky
TUCKER I VOLESKY



STATE OF SOUTH NDAKOTA ) IN CIRCLUIT COVTRT

i
COUNTY OF CHARLES MIX 3 FIRET JUTMOTAL CIRCLITT
STATE OF SOUTH DAKOTA, CR-24-85
PlamntefT. -
. IDGMENT OF CONVICTION

HAZFEN HITNTER WINCKT ER.
Defendant.

PLEA

An Infermation was filed with this Cournt on the 3th dav of April. 2024, charging the
Defendant with the crime of Simple Assault, SDCL 22-18-1(5)

The Defendant was arraigned on said Information on the 18th day of December, 2024 and
enterod a plea of guilty to Simple Assanlt, SDCL 22-18-1(5)1. The Defendant, his attornay of
record. Tucker Volesky, and Steven R. Cotton, prosecuting attorney, appeared at the Defendant's
arraignment. The Court advised the Defendant of all constitutional and statutory mights pertaining
to the charges which had been filed agamst the Defendant. The Court accepted said plea and
eslablished a factual basws tor the plea

It i& the determmation of this Court that the Defendant has been regularly held to answer
for smd offense; that said plea was voluntary, knowmg and mtelligent; that the Defendant was
advised of the nght o be represented by an aftorney; that the Defendinmt was represented by
competent counsel; and that a factual bazis existed for the plea

It 15, therefore, the JUDGMEMNT of this Court that the Defendant 15 guilty oft Saaple
Assault. SDCL 22-18-1(5), a Class 1 Misdemeanor.

SENTEMCE

O the 30th dav of December, 2024, the Court azsked the Defendant iF any legal cause
existed to show why Judgment should not be pronounced. There being no cause offered the
Court thereupon pronounced the followmg semience:

ORDERED that the Defendant shall he confined in the Charles Mix County Tail, Lake
Andes, South Dakels, for 4 term and period of 261 days, there w be Ted, Kept and clothed in
agcordance with the rules and disciplines of said institution; and it is further

App. 1
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ORDERED that the Defendant shall receive credit for 261 davs previonshy served: and it
is further

ORDERED that the Defendint shall pay court costs of $96.50; and 1t 18 finther

ORDERED that the fine is thiz matter 15 waived due to finaneal hardshap; and it 1=
further

ORDERED thot the Defendomt shall pay his court costs and court appointed attomeys
fees in accordance with a plan to be devealoped with the Detendant and the Court Services
Officer: end it 15 further

OREDERED that this [Tk shall run concurrent to | ICRIZ3-29T: and it is further

ORDERED that the Detendant has the nght to appeal withan thirty (30) davs ot the entry
of the Judgment: and that the Court expressly reserves junsdiction and vontrol over the
Defendant and this matter in accordance with South Dakota law,

1/3/2025 10:42:26 AM
BY THE COURT:

BRUCE V. ANDERSON
CIRCUIT COURT JUDGE

8
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FILED

STATEOF SOUTHDAKOTA ) DEC 18 20% v crrcurr court

COUNTY OF CHARLES MIX cung “&’Eﬂ TUDICIAL CIRCUTT
MHTMTQFH
1HCR23-000172
11CR23-000297
1 HCEZ4-000060
11 CR2I4-000085
STATE QF SOUTH NDAKOTA, )
3 STIPULATION AND AGREEMENT
PlaintifT, }
X
Ve }
}
HAZEN WINCKLER, )
)
Defendant, ]

COMES NOW, the Statc of South Dakota by and through the Charles Mix County
State’s Attorney, Steve Cotton, and the Defendant, Hazen Winckler, and his attorney of record,
Tucker Volesky, in the above captionad actions and cass Ales, and hercby enter into this
Stipulation and Apreement intending to be bound by the promises, covenants, stipulations and
apreements 5:t forth herein.

MNOW THEREFORE, based on the stipulations and agreements set forth below, the State
of South Dakota and the Defendant mutually and specifically agree and understand as follows:

DEFENDIANT:

1. The Defendant does not congede jurisdiction in any of the above captioned ¢ases
and files.

2. The Defendant will enter &n admission to the Part 11 Habitual Offender
Information in file 1 1CRI23-297, cnhancing the underlying offense of Failure to Appear in
violation of SICL 23A-43-31, a Class 6 Felony to a Class 4 Felony, varrying a maximurm

possible penalty of ten {10) yoars in prisen andfor a twenty thousand dollar (S20,000) finc,

| App. 3



3 The Defendant doss not waive any issues for appeal and daeq*lﬁ;iw his right to
appeal from any Judgment of Conviction and Sentence that may be entered in file 1 ICRE23-297,
Defendant specifically reserves the right 1o raise all issues proper for review in such appeal,
including without limitation, isswes of jurisdiction, right to trial within 180-days, nulings on
evidence or rial etrs.

4, The Defendant waives his right o a jury trial in file 11CRI24-83, whersin the
State charges Simple Assault in violation of SDCL 22-18-1(5), a Class | Misdemeanor which
camics & meximum possible penalty of one (1) vear in county jail and/or a two thousand dollar
(52,000) fine.

5 In file 11CRI?24-85, the Defendant stipulates to the fact that he did intentionally
cause bodily injury, which did naot result in serious bodily injury, to Davian Zephier on April 2,
2024, by hitting M. Zephier and pelling his hair during a dispute over a board game they wers
playing &t the Charles Mix County jail, in the County of Charles Mix, State of South Dukota.

. The Defendant understands that the Court may find him guilty as charged in file
11 CRI24-83, proceed to pronounce sentence, and enter Judgment of Conviction and Senlence.
WHY gpp

T. The Defendant does not waive any issues for appeal and doeghwvaive his right to
appeal from any Judgment of Convietion and Sentence that may be entered in file 1 LCRE24-85,
Defendant specifically reserves the right to raige all issues proper for review in such appesl,
including without limitation, 1ssues of jurisdiction.

8. The Defendant will appear hefore the Court for a settencing hearing which will
take place in the sourtroct of the Chardes Mix County Courthouse, on December 30, 2024, The

Clerk of Courts can provide the exact time for the hearing.

, App. 4



STATE;

L. The State will move to dismizs all charges in files 11CRI2Z3-172 and 1 1CRI124-60,
including any Part 11 Habitual Offender Information.

2. The State agrees not to pursue any further, and nol to bring any additional,
charges apainst Defendant in connection with the factual circumstances underlying files
TNCRIZ3-172, LICRIZ3-297, 11 CRIZ4-60, and 11CRIZ4-835.

3. The State agrees o recommend to the Court a cap of six (6) years for any term of
imprisonment in file | ICRI23-297.

¥, The State agrees to recommend to the Couprt that the Defendant be credited for
time served and any remaining term of imprisonment be fully suspended in file 11CRI23.297,

a, Upon presentation of this Stipulation and Agreement to the Court for
implementation, seatencing will be delaved until December 30, 2024, and the State agrees to
recommend to the Court that the Defendant be granted a furlough so that the Defendant can

spend tme with his aged and atling grandmaother.

.l_
Dated this _Li day of December 2024. M,
%f

Hazen Winckler — Defendant

Dated this _fﬁ day of December 20024, Z }’ M

Tucker Voleaky 5
Attorney for Defendant

Dated this j'_ﬁ_%ay of December 2024,

=
Steve Cotton
Charles Mix County State’s Attomey

App. 5



STATE OF SOUTH DAKOTA ] IN CIRCUIT COLRT

=5
COUWTY OF CHARLES WMIX i FIRST JUDICIAL CIRCUTT

STATE OF SOUTH DAROTA, CR-24-85

Plamiail,
VE. ORIDER DENYING DEFEMDANT'S

MOTION TO DISMISS

IMAFEW [TINTER WINCKLER

Deforid amt

The ahowve entitled matter having come hefore the Honorable Broce V. Anderson on the 19th
tay of June, 2024, pursuant o a Motion to Dismiss filed by Defendant through his coumsel of
record Tucker 1. Volesky, the State being represented by Chelsea Wenzel, Assigtant Attorney
Greneral and Steven B, Cotton. Charfes Mix County State’z Attomey; the parties having entered into
a stipulation and agreement as to the underlying facts; the Court having entered a bricfing schedule
and the parties respective briefe having been filed with the Court for its consideration herein; and
the Court having been fully advised m the premuzes, it hereby

ORDERED that the Defendant’s Motion to Dismiss iz denied as reflecied in the Court’s

NMemorandum Decision filed on October 1st, 2024 and mcorporated hergin by this reference
Therato.

1aM1 2024 3:14:39 PM By 1

RUCE V. ANDERSON
CIRCUTT COUTRT JUTGE
Alttesl:

Robertson, Jennifer

App. 6
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FILED

0CT =1 204
BTATE OF SOUTH DARKOTA g N CTRCUTT COURT
COUNTY OF CHARLES MIX M'ERST JUDICIAL CIRCUTT
STATE OF SOUTH DAKOTA, * 1HCRIZ3-1T2
Plaintiff, ¥ 13CRI25-267
* 11CRI24-60)
L 1 ICRI24-85
e *
» MEMORANDUM DECISION
. (JURIEDICTION)
HAZEN HUNTER WINCKLER, *
Defendant. ¥

This matier came before the Courl on the defendant's motion to dismiss for lack of
jurisdiction in TTCRI24-60 and 11CRI24-85 filed on June 19, 2024, as well az on subscquent
motions to dismiss for lack of jurisdiction in 11CRI23-172 and 11CRI23-297. A judicial ofter of
reassignment entered on August 22, 2024 permitted defendant's motiens in all aforementioned
cases 1o be brought on for & hearing on September 11, 2024, The hearing was held at the Chasles
Mix County Courthouse in Lake Andes, South Dakota, with the Honerable Bruce V. Anderson
presiding. The State was represented by Charles Mix County state’s attorney, Steven Cotlon,
Chelsea Wenzel, of the South Dakota Attomey General's Office. Hazen Hunier Winckler
("Defendant™) was present and represented by Tucker 1. Volesky.

Deferdant, through his attormey, initially filed an Affidavit with Exhibits 1 through 23 on
Jugie 26, 2024 and a brief in support of their motions initially on July 10, 2024 The State, through
its attorney's, initially filed a brief in response to the motion o sUPpress as well as an Affidavit
with Exhibits A through G on August 9, 2024, Lastly, Defendant, through kis attomey, filed a bricf
in response o the state's brief on Scptember 10, 2024, The parties agree that the affidavits and

exhibits submitted in support of or in opposition to the motion would constitute the factual record

Page1of8 App. 7



upon which the issue would be decided and agreed that there would be no further testimony or
evidence submitted on the motion. The Court, after reviewing the briefs and exhibits attached,
now issues its decision.
Facts

On file 11CRIZ3-172 the defendant was charged by an information, alleging in Count 1,
that oa July 20, 2023, the defendant committed the offense of unauthorized distribution of &
controlled substance, s to Count 2, on the same date, the state alleges the defendant committad
the offemse of unauthorized possession of a controlled substance, and that as to Court 3, on the
same date, the state alleges that the defendant committed the offense of keeping place for use or
sale of a controlled substance. These offenses allegedly occurred within the city of Lake Andes
on a former Yankton Sioux allotment, the same allotment considered in State v Selwyn, 11CRI20-
278,

As 1o file HICRIZ3-297 the defendant was charged by indiciment issucd by the Charles
Mix County grand jury, alleging in Count 1, that on November 8, 2023, the defendant committad
the offense of failure to appear This offense sllegedly occurred st the Charles Mix Coenty
Courthouse in Lake Andes, on the same allotment. As to file 11CRI24-60 the defendant was
charged by an information, alleging in Count | and 2, that on February 14, 2024, the defendant
committad the offense of simple assault. These offenses also allegedly occurred at the Charles Mix
County Courthouse in Lake Andes, on the same alloment. As to file 11CRI?4-83 the defendant
was charped by an information, alleping that on April 2, 2024, the defendant commitied the offense
of simple assault, This offense allegedly occurred at the Charles Mix County jail in Lake Andes,

als0 on the same allolment,
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The purties have agreed that the for the purposes of defendant’s motions, defendant is an
earclled member of the Yankton Sioux tribe, and that all defendant’s alleged crimes cccurred on
the same tract of land (a former allotment of the Yankton Sioux Reservation) discussed in great
detail in this Court’s decision in Srare v Selwym 11CRI20-276 (see attached) entered on Aprl 7,
2022, Accordingly, the Court will rely on the classification and the chain of title of the property
laid out in Selwyn, as supplemented by any additicnal materials submitted in this matier, for the
purposes of ruling on the motions before the Court in this instance,

Analysis

Congress has defined Indian Country for purposes of jurisdiction in 18 U.S.C. 1151, which
provides as follows:

Except as otherwise provided in sections 1154 and 1156 of thiy title, the term

“Indian country™, 28 used in this chapter, means (2) all lend within the limits of any

Indian reservation under the jurisdiction of the United States Government,

notwithstanding the issuance of any patent, and, including fghts-of-way ruaning

the reservation, (b) all dependent Indian cornmunities within the borders of

the United States whether within the original or subsequently acquired termtory

thereof, and whether within or without the limits of a state, and (c} all Indian

allotments, the Indian titles to which have not been extinguished, including rights-

of-way running through the same,

Diefendant argues that the locetion of all the alleged offenses qualifies as Indian country as defined
under zach suhsection of, (2), (1), and (c), of § 1151, Howsever, this Court finds that the defendant's
argumenls wuler subsection (a) and () ers contralled by this Cowrt’s reasoning and decision in
Selwyn. The relevant facts and the srguments advanced are essentially identical berween the two
eages for all construetive purposes. Conseguently, this Coun finds, based upon prior precedent and
the reasoning laid cut in Selwyn, that the lecation of the defendant’s alleged crimes does not qualify
as Indian country under swbsection (a) or (e}, of § 1151, Any edditional or further novel arguments

presented on those issues by the parties here are denied by this court.
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The remaining question is whether the location of the alleged offenses qualifics as a
dependent [ndian community under §1151(k). The Supreme Court has held that gualification as
Indian country as a "dependent Indian community™ under subsection (b) of § 1151 “refers to &
limited caregory of Indian lands that are neither reservations nor allotments, and that satisfy twe
requirements—{irst, they must have been set aside by the Federal Government for the use of the
Indians as Indian land; second, they must be under federal soperintendence.” Alaska v Native ¥ilf
of Vinetie Tribal Gov'y, 522 U.S. 520, 525 [1998),

A similar afgument was made conceming the City of Wagner in Weddell v Melerkenry,
636 F2d 211 (8th Cir 1980) . In Weddell, the defendant argued that the State did not have
jurisdiction over him for the burglary of a hardware stose in Wagner, South Dakota. Wagner is
alse within the original boundaries of the Yankton Sioux reservetion, is [ $ miles Southeast of Lake
Andes, and has similar and almost identical demographics and land title history, at least a portion
of Wagner being a former tribal allstment. There are same important distinctions: 1) Wagner is
currctlly the location of tribal headquarters; ) Wagner 15 the location of the 1.5, Department of
Intericy, Bureau of Indian Affairs office (BIA); 3) Wagner is the location of the Yankton Sioux
Tribal Housing Authority (a federal agency operated in conjunction with the BIA and HUDY); 4)
Wagner is the location of the Indian Health Service hospital. Other than the change of the tribal
headguartess, this court believes that all of the federal apencies lated above weore present in Wagner
in 1980 whea Weddell was decided, By comparizon, Lake Andes hes much less federal apency
presence and little, if any, formal ageney location for the BIA or the Department of Interior

In Weddell the 83" Circuit ruled that the City of Wagner was not a depemlent Indian

commumnity. [n doing so the Court stated:
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“In our epinion, the district court correctly determined that the crimes of grand larceny
and burglary did not cceur in "Indian Country™ as defined in 18 U.S.C. s 1151(b), =0 25 to
prechude state cowrt jurisdiction. A review of the Stipulation of Facts entered inte by the
parties convinces us that Wagner is not a dependent Indian community. Wagnes, South
Dakota, is kecated within the exterior boundaries of the original Yankion Sioux Indian
Reservation. However, as a municipal corporation, Wagner is independent from the
Yankton Sioux Tribe. Approximately 95 percent of all property within the tewn limits,
including the Lot on which the Coast-to-Coast store is Incated, is deeded. Only 16.3
percent of the population of Wagner is Indian. And although feders] funds comprise 25
percent of the Wagner Schoo! District budget, the district court found that funding to he
propertionate to the Indian student enrollment. As the potitioner points out, the Buarcas of
Indian Affairs office and a Public Health Service hospital located in Wagner administer
varipus federal programs for members of the reservation, We agree with the district
court that if would be unwise to expand the definition of 2 dependent Indian
community under section 1151 to include a locale mercly because a small segment of
the population consists of Indians receiving varions forms of Federal assistance.
Although the community of Wagner is biracial in its composition and social strueture, it
15 ¢learly not a dependent Indian community under any of the definitions set forth in the
cases discussed above,” Weddel! v Meierheary, 638 F2d 211 (Bth Cir. 1980)

Weddell appears (o remain good law and binding upon this Count In interpreting §1151(c).
The location of the alleged offenses in the present cases are on a former Yankton Sioux

Tribe allotment that was owned by John Arthur. Thers has been no credible evidence presented
here to support the assertion that follewing the conveyance of the subject property (allotment) in
this case from John Arthur or Cetantankea to John W, Harding, a2 non-Native American, on June 20,
1907, that the property remaing “sei aside™ for the use of Indians as Indian land as required under
the first test reguited wnder §1151(c). The land was ploned into Blecks, lots and streeds end became
the municipality of Lake Andes, which, as a municipality, and much the same as Wagner, is
independent of the Yankton Sioux Tribe. Weddell a1 212. There is no evidence that the federal
povernment retains or asserts any ewnership or control over the land, or that it was otherwise “set
apari. .. for the protection of dependent Indian peoples”. Feddell at p. 212, The land it is subject

to county real property taxcs, typicel road/street mpintenance, water and sewer service, as well as
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other services are provided under South Diekota Law by & munielpality. Law enforcement services
are provided by the Charles Mix County Sheriff's office under an sgreement with the City,

Similarly, this Court finds that there is insufficient evidence to establish that the subject
property in this case is under federal superintendence. Like Weddell, this is due in part to the
preperty being located within the municipality of Lake Andes, a municipal organization of the
State which is independent of the tribe. As far as federal supcrintendence, most, if not all, of the
federal agencies having jurisdiction over Indian affairs ave located in City of Wagner, not Lake
Ances. Wagner, wilh very similar demographics to Lake Andes, but with a with a much larger
presenioe of foderal agencies, was found not 1o be a dependent Indian community in Weddell,
Neither party has presented any evidenoe showing that the United States has attempted to excersize
its “authonty to enact regulations and prolective laws respecting this territory.” Weddedl @ 212.
Accordingly, this Court finds that the locations of the defendant’s alleged crimes do not qualify as
a dependent Indian community and thus Indien country under subscetion §1151(b) which deprives
the State of jurisdiction. The motion to dismiss for lack of jurisdiction is denied on this issue.

In the present case Defendant srgues that based upon the Sapreme Court’s ruling in MeGirt
v lahoma, 591 LS. 894 (2020, that under the plain reading of the 1894 Act Sowh Dakota v
Yamitom Siowe Tribe, 522 1.8, 329 (199%) was decided incorrectly. This Counl disagrees.

In MeGirt, the Court interpreted the treaties and congressional acts involving the Crock
Mation of Indians in Oklahoma. In raling that the reservation remeained intact the majority focused
their analysis on the language of the weaty and the various associated congressional acts. When
the State of Oklshome argued that the Court may reach a diffierent interpretation of the vanious
agresments and congressiongl acts by using “extratextual” tools adapted long ago to assist in

determining congressional intent with respect 1o reservation status, the court refused the offer. The
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Court ruled thai the language in the various weatles and congressional acts were clear and
cnambiguows and that extretextual tools including histerical practices, conlemporary usage,
customs, practices, demographics, and other extratextuel evidence were not needed to interpret
congressional imtent or were otherwise nsufficient to prove disestablishment of the Creek
Reservation

This Court acknowledged in Selwym that the analysis utilized in McGirt was differeat than
that vsed in resolving Yomlbtewn Siowr Tribe as well as the numerous other cases making
determinations of Indian reservation jurisdictional issues discussed in Sefwyn. However, this Court
believes that the holdings in Fankior Siowx THbe and various other cases on this matter are final
and that it 15 highly unlikely that the Supreme Court or the Eighth Circuit would consider the matter
again, and if they did, it is even less likely that they would comme to a different result by applving
the textual analysis used in MoGire. Nothing In MeGir! indicates that prior rulings which used
extratexival tools for interpretation purposes were improperly decided, that those rulings needed
10 be reviewed again or that the use of the MeGirl analysis was 1o be retroactively applied to cases
long ago decided. This Court is bound by the prior holdings of the cases laid out in great detail in
Selwym concerming State, Tribal and Federal jurisdiction on the Yankton Sioux Reservation,
Accordingly, this Court cannot find that these jurisdictional issues are to be revpened based upon
the analysis in McGire, Consequently, the Defendant’s moticn to dismiss on this basis is denied.

This Cowrts Memorandum Decizion in Stare v Sebwpm 11CRIZ20-276 is attached herelo and
its rulngs, analyziz and legal conclusions are incorporated herein by this refesence.,

Based upon all the above and foregoing, this Count determines that the State of Seuth
Drakota has criminal jurisdiction over both the Defendant as well as the locations and afthe alleged

offensea in thess cases, and the defendant’s motions to dismiss for lack of jurisdiction is denied,

App. 13
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This Memorandum Decision shall constitule the Court’s findings of fact and conclusions
of law. The state of South Dakota is directed to submit the appropriate order denying the motion

to dismiss so that proper notice of entry of that order can be served upon the defendant and his

Dated this / — day of Qouober, 2024,

BY THE

—. ..-—:_/s:f‘f_vm-.
M dop e B, P N AinBaceas
Clerk of Courts First Circuii Judge

counsel of record.

i
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COUNTY OF CHARLES Mﬂ*:ﬁwm o= FIRST JUDICIAL CIRCUIT

monmg s

STATE OF 30UTH DAKOTA Iy CIRCULT COURT

— o

STATE OF SOUTH DAKOTA, . 1WCRI20-276
Plaintiff, '
- * MEMORANWDUM DECISIOM
* (JURIADICTION)
SHELBOURNE SELWYH, "
Diefendant. *

This matter came before the Court oo the defeadant’s motion to disraise for lack of
jusisdiction. The motion was submitted on stipolated fuces with & Stpulkition subrocted
Eled May 10, 2021, The sspslation also contained a heafing schedule snd after some
extensinns were pranted, the final brief was filed on September 10, 2021, The parmies
hare waived heating or oral atgpument e the motion. The sate has appeared through the
Charles Mix County state’s attomey, Sueven Cotton, and the Defendant appess through
his sstoroeys, Kevin Loftus and Thomas Repnolds, of Yankios, South Dakots.

PACTS
ﬁ:%ﬂ@whiuwﬁmmdhgmmmmw
rand jury, aileging in Count 1, that on June 16, 2020, the defendanr committed the
offense of fape in the second degoes, and that as to Couns 2, cm the seme date, the slate
alleges the defendant committed the cffense of aggravared nesat

As per the stipulation of facts presented, the defendontis an enrolled member of the
Yankton Sious Tribe The pacties also agres that the sleged victim 2 an enrolled
merches of the Yankion Sioumx Tabe, and both of them are copmidered Indizns wnde:

federal Jaw
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The stipndnrion provides that the location of the alleged offense ocourred ac 445
Union Street, in Lake Andes, South Dakots. Theee i no dispute that this locaton i
within the confines of the oggmal boundaries of the Yinkton Sious Reservation as
cetablished by the Treaty with che Yankroo Sioux in 1858, '[heze is also no questiop that
the loatior of the sllsged offenes was allosted to o Yenkton Siowx tsibal member, ok
Acthug o Cenntanks, by & trust patent isgued by the United Smes government oo May
Bth, 1881, This trust patent granted the prapecty to Jokt Arthur 48 fallous: The east
half of the southwest quarter and the west balf of the southwes: quarter of Secuon 4, wmd
the morthesst quarter of the sonthesss quanter of Szctdon 5 i Townshap %6 Morth, Range
65, west of the 5tk Princpal Meddan, Chades M Couaty, Seuth Dakota, contamang
200 acres.

O March 3, 1903, & decree of ditdbution in the sstate of John Anhur conveyed the
propesty to his wife and daugiter, who were also both members of the Yankioo Sioux
Tabe.

Oin [une 20, 1907, the propenty was conveyed 1o Jobo W, Harding, » sos-Hadve
American, Within that deed (Exbibit C.4if) thers was a box for the "Departrent of the
imtediee - Office of indian Affain”, This box was Glied oetend complewd oa July 13,
1907, and provided that "the within deed is respectiully submitted wo the secretary of
intesios with the pecommendation that it i spproved”, This was signed by the acting
commistioasr of the Office of Indian Affxirs. Itappears that the departmant of meednr
wat gwate of this transaction snd approved tac same based upon the record prowided.

Later, the properry was platted as past of the oy of Luke Andes, South Dakota
Aceneding to the pacties! stpulaion, the frt plat wes dated Movember 16, 1907 A
second was plarwas dated December 17, 1910, Thus sstond plat covered almost the

ideemizal orea a8 the Arest plat
Pape 2 of 14
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Jeha Harding, as the putckase: of the aliotment, sold plarted lots an the property to
Josepk Pesicka. Mr. Pesicks ociginally scquired five bow in 1919,

The property remained in the Peiicks family naee el December 20, 1977, when
Nethert Pesicles conveyed the lot in question (#45 Union Street) to Robert Krokmagge:
sad Emma Krokaugger Pallowing the Kiokaugger ownership of the propery, £ wis
conveyed by warsanty deed on Deceraber 26, 2008, 1w Faith Spomed Pagle. Fuith Spored
Eagle 5 an curolled member of the Yankton Sioux Tabe, The lind is locazed within the
musicipal bourndaries of the Cay of Lake Andes and consinner oo be owned by Faith
Spotred Eagle at the present time.

AMALYSIS

Faiar to 1995, thete was litigatnn conceming the jurisdicton over the Yankven Siour
Reservation. Both stare and feders] courts had prewimamsky ruled thet same sreas of tee
Yaakton Siows Resereation nad leat it reservanon ptatay ased that the State of Souch
Dakots had coimenal snd avil judsdiction, and tha: othet aseas matntained reservation
status nd the federn! and tmbal governments had wvil and eniminal purisdiction. [n 1995,
the United States Distoet Conn in Sious Fally, South Dakots, rubed that toe opipizal
boandiries of the Yaoktoa Sinux Tribe, ss setabdiched in the 1858 (reaty, retnusasd mdact
and thst the tibe had cive and cmmmal ursdiction within those ongnal boundases.
Yankson Tiawe Trabe o Tosohere Mirsurs [Fasse Mavagemont Dines, 590 F Supp. 874
(D502.1995), {conchding that the 1853 Resarvatinn remaines| intact)

Yoenktan Seaase Tribe o Sowthern Mirrawri Wate Marepeneear Disersir was appesled aod
those appesls cubiminated in a partial resolution of jurisdictonsl jsues an the Yunkion
Reservation by the United States Supteme Court in Yavkion Sose Tribe o Jouth Dikats,
522 U§ 329 (1998}, In Yaskion Sinws Tribe o South Dakota, the 115, Supreme Cowt held

that the Yaakinn Sipux Reservanor was disninished when the it ceded and
Page d0t14
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relnguished its unallotted lands 1o the fedenl govermment in order 19 open the lud w
white settdors. The Court specifically pejected the soie's srgument thet the reservation
way disestablished oe terminared, leaving vl and cnmisel jorisdiction exclusively w e
state 6FSouth Dakots. Thus, the Supreme Coun Hedred im holding odly to the smnos of
the ceded lands and found that the Srate bad regulatnry autherity over the proposed
Liadfl. This ruling rcinforeed prior nalings and histonesl andersmndings that e
Yankton Sioux Reservition was s checketboard junsdictinn whese both, the Tribe and (he
State shared jusisdicdon depeadiag on the history of each pures! of lad involved The
remaining jorisdictional sues were temanded for developiment of 5 factual recosd

Folloedng Faakee Siaee Tribe o Soeth Dakots, 3 pamber of additional decisings
tollowed, = both the State wnd fedesal courts, Those subsequent nalngs wre suminazzed
below.

Gaffey I. Yambson Siowr Tribe » Gaffey, ¢ av, 14 F.5uppod 1135, (1998), Upon
cezrand from the Supreme Court the Federal Distriet Coaet consalilated seven! peading
cuten, including ¢ case whege the Yankron Sious T.:ﬂ::a-ﬁd:rrﬂmu arate ofBcialy sccking
a declitatory fuling an the stams of the restrration and seeldng an NaNcion aganst the
State prabibiting them from enforcing criminal o chil pulsdiction within the criginal
boundaties of the Yankeon Repervation a establiahed in the testy of 1858, The Distict
Court oaled that the Rescevstion bad not been disestablished and incheded all land witkin
argind extetior Reservation boundanes not seded to United Stares i= the treasy of TROZ
which wis wiified by an sctof coogress in 1894,

Gaffey IT. Yankeon Serus Tride v Gaffey, 188 Fid. 1010 % Cir. 199%), wax the appail
of the District Couet's first 1emand niling. The Eighth Cirouit Court of Appeals reveried
a0l eemanded, ruling thet “the Yaskion Siovs Reservation has oot been disestablished
brut that & has been forher dirinushed by the loss of those lands cognally sllered fo
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teiba) membees which have pasied out of Indian haads, These are ot part of the
Yaolaes Sioux Reservation and we no boage™ Indian country or reservaton Cafy T
103} The Cowr also ruled, that at 3 mininum, the ceservasion inclided at legst cortain
tesstved agency trast lands, but the Coant roted that rises batk partes ptherwise acgued
for sl or noding ar the appellare snd mal court level in nadequate recoed wat pretented
fore the eourt tn make further palings and the matter was ernanded for fucther
proceedings, The parries petitioned to the Supreme Court for certioras which was deaied

Fodheadsky I [n Yawkios Sisoc Tribe v Podhradriy, stal, 529 FSupo 2d 1040, oo
reguasd forn Galley [1, the Dharrier Cous puled that eestain tnost lund resained pact of
the reservation snd that lnd coatisuously ourned in fer by individus! Tndians ales
quadified as reservanon,

Podhradsky [L In Yemkior Sbwx Tribe o Padbradoby, gal, 577 F.3d 951 (7 Cir,
2009 the Coust of Appeals agsin reviewed the Distle: Coutts nuling. Now, with & more
complete secord before it, the B Circust Coust of appeals made mote soecific sdings as
folbows:

(1) oo parcels of agency trust land wees “resesvarion land™ ondes the contpalling law
of the crss;

(51 the decigion of the Eu:ru.u:r of the lntedor, to take fommer gesenraton fand inks
tyast for the Tobe pursuant o the Indisn Recrpandzaticn Act (TRA), was sufficient o
restoce that laodd to 13 previous status as "resecvation” land,

() miscellsneous Jands that were acquired in trust for the Tribe other than under the
TIBA consthuted “dependenc [ndian comemunites” within meamng of staoe
epblunking federal jutsdiegon over Indian country

(4) smamare freczing and prohibiung slrerations o boundares of Indian ceservatons

exgept by act of Congress did oot serve to evtablish that aey knds aliepated in fre 1o
whites durng sffective peind of such feese should be cossidered pam of the

feserration, and
{5} sernanded the isme as ta whether fee lands (former Todian allotments whese the
trust peniod either expired of 2 pateat was fossed wndes feder! Liw) conntacusly beld
i Indian ownership Sre pererration
The case was ooce agiin remanded to resobve furthes igues This case was abio the
subjec: of 2 petttion for certom o the Supreme Court which was alts demed,
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Fodhraduley 111 Yimmbton Siouce Tribe o Podiracdily, tad, $05 F.3d 945, (8% Cie. 2010) snd amended
epinion 604 [3d 994 (B Car 2090, the parsies 1psin asgaed ol ae notaing, the Trite anguing that
the origieal bouhidanes remained inmct axd e Sute ugpung that ibe reservtion was dsestablished.
The Court recognized several clisificatians of land in dispate

“For eaes of exposition, we have depuficd six penend catepoties of had.

(¥} AAlotted Trurt Lands lands allotted to members of the Tribe which have been
contiruously held in trost foe the benefit of the Teibe ot fin members, This categaty
mecledes allotments whey wese later tansfecred from individual to tibal control,
50 [ong ve the trust stans wis maintined. The district coust found 30,051 66 acres
of bnd fit this descepion
(2} Apemry Trugt Lemai? lanicls ceded 1o the Uniced Seates in the 1394 Act but reserved
for “sgency, schools, snd other purposes” which then were returned w the Tebe
ing 10 the 1529 Act, The districr court identified 913,83 acres of land within
this caregory. The Cowrt previously hebd this cate of land to be of the
dimmirished Yankton &mn”mn in 14 e
{3) JRA Trwsr Lameds landsy scquired by the United Smtes in trust for the benefit of
the Tribe pursaant to the TRA. The destrics court identifled 604447 acres of sach
band,
(&) Miscelaweewr Trast Laadr: lands acquired by the United Seates i trust for the
benefit of the Tribe other than pussoant 1o the TRA. Approximately 174.57 acres
£t within this category.
(=) Indian Fey Landy giloted lands lter tranafecred in fee o mdividual Indans wnd
which have cever passed out of Indian awnership. The recoed does not identfr
bnde which may 6t this desempton.
{6} MNor Indiar P Landl laods ceded 1o dhe Unived Staes in the 1804 Act wnd
subsequently opened to white settlement which have not bees reacquired in ermsg
and nonceded lands otiginally allotted to tobal membem tat liter ransferved in fee
to pon [ndians and cever teacquired in tnast

Of these aix categories, the first four may be genencally referred o as "“toit lands™ and
the lust two as “fee lands." [d a 1001-1002.

[n f3 decision in Padbadky [ the B Circwt rubed that the decision of the Secretary of
the Intarios to take former reservation land into erast for the tcibe putsuant to the Tndisn
Reorganizaton Act [IRA), war scfficient to restore thoge lands to o peevious smnus as
"reservation” land: that mascellasnesus lands that weee scquived in taer for the mihe othe:
than usdes the [RA constiruted "dependent Indian communsies” within meatung of the
stature esrablishing federa! jussdiction over Tndian country; aod & fedend act, prohibiting
slterations to boundstes of Indian rescrvations except by act of Congress, did Aot secve e
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estiblich that any lands alicnaeed in oo tw whites dudog efecive petiod of such freeze
sheuld be considered past of the reservanon. The Supreme Court dechned to review this

deciion maliag all the prioe rulings the law of the case.

Podbradsky IV, In Yamban Siwe Trobe o Padbwadriy, atal, 606 F.3d 185 (8% Cir, 2010) the Cout
wae coneidering the State’s petitoe fir cehearing snd reheasing e bane i Podhodsy [11, The
epinion resolved an jsmue which srose as wo loowore 10 of Podérasiviy (11 which considered
the etutis of sy allotmenss which may have been patented in fee 1mce 1548 (after adopdon
of the [RA) and subscqueatly sold o white owners. To addition, the Starz once sgain mads
& clatmn that the teservation wes disestablished and soupht remand so thar the District Coutt
evuld consider the cese again in bight of the Supreme Court's decision in Ciry of Thwnd' s,
Chmeticly Iwclizw Dafiem, 544 1.5, 197, 217-21, 125 5.Ct. 1478, 161 L.Ed 2d 336 (2005) and ,
Ohaqpr Natiow v Jréy, 597 F.3d 1117 (10th Cr=2010). The Conet culed that City of Shemidl an
(g wese not appilcable sad decicd the States renewed argument thar the reservation dad
been disestablished, and lesly, muled that the discission n foomore 10 was dicw and
grdered thet an amended opinios would be issued without the foomore.  Otherwise, the

petition for rehearing was denied

Bruguler. Brygpar v Sy, 599 NW2d 364 (ED 1999) war decided while the federal
licgstion described shave was perding. Brguies was conticted of cxifmes in Pickstown,
S0 and alleged that tae State locked rurisdietion since Pickstoen was asthin the ofigng]
beuedisies of the Yanktos Reservabon. Phekstown was Jocated on 4 foemer allooment
which wag later transfesred o & noo-Iadian, Later the allotment wes mhen by the U5
Corpa of Eagineers as pact of its plaas 1o constract the Pt Randsd Dam. When the
properry was no longer needed by the government the land was transfezeed 1o the Coy of

Pickstown, 1 staiz munseipal corpomaton, The Bragaer cout went into datal segarding
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the status of Indian allotments wheee Indien diec bed beca catinguished by warafes w a
nop-Indisn. The Coart conchadsd that the location of Broguer's crimes, being o &
fermer allotment whick was later sold m & aoo-Indisn and then transtered tos
municipal corporstion within the ongmal boundseies of the reservation as established n
the treaty of 1838, was not eesarvaton ot Indian country, and that the Stare had
purisdiction over those offenses. The Court also ruled that the reservabion was toomnaizs,
This broader naling was Jater coticized and called s dosbt by the B= Cipenit in

Podhradsicy T, (See Podbrasviy [IT, footocte 7)

Provost. LS » Prasort, 237 F.3d 934 (8* Car. 2001) involved a cime i the Cicy of Lake
Andes, 5D, i the sme comenunity aod neasby the bcation of the offense alloged in the
present csse. Provost was sccused in federal coun of busglaey of Baymond Soalek's
home in Lake Andes and astempred burglary ol 2 business in Pickstown. The meord m
the presant case does not show the Incatinn of he Soalek home but this Coust ssumes 1
was in o diffesent part of the city of Laks Andee [ocarnd upon 3 piece of ground different
from the afotment to Jobn Arthor or Cenntanka becauss e federsd court deseemiced it ws
on "unallosied” hod Priot bo ventencing the Pederl Coust dismiseed she charge in Count one u
it Foed thas Mr. Soulek’s bame was locsted on unallotied laed geded to the govenmentas pan
of the 197 toeaty and thar such unallotred ceded hods foomeny located within the
reservarion was not Indiss country and therefore came under the primary junsdicsmn of
the Segte of Savth Dakots Thic tesas wes notappeiled With regard 1o the secosd count
sllegiog stesnsted busglary of the bosiness i Fickstoen, the Cour follorwed the meling in
Gatfey [T and concluded that the offenss corumed on land that was anginally allotied o a
meraher of the Yantktoa Siouw Tribe but han since “passed ot of Indiao haads™ and that
surh lands are siot Indisn countzy within the meaning of 18125.C. § 1151, The Coant

reiterated its muling in Galfey 1 that "the Yankton Sioux Reservadon has not been
Aage § of 14
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diseatablabed, baot that it has beea fusther dmumisbed by the loss of those lnds onginally
alloered to tmbal memben which bas passed out of lodias bands”, and conchuded that
the Federal govemment lacked sathodty and jusadicticn o prosecate Provest in fedezal
court for the state law offerse of atteoapted third degree busglary. Present (@ 937,

Yankoon Sioux v. COE. In Yasktw S Trbe » LS, Cop of Emgioesrs, 606 F. 3ed 895
{#* Ci. 2010, {pest dended) the Yankron Siowx Tribe sued for o declsraroey ruling thar the
land talten by the povernment to build the Fr. Randal Dam cemained reservation or
Indian coantry. The eontroversy arose a8 part of the Tanklew - Daschle plan (Tide VT of
the Wares Resoarces Development Act of 1599) where the U5 Cotp of Engineess would
transfer krge amounts of land, prewiously taker. by the poverament 3a pert of the Pick-
Slown program o build dams sloog the Missoun mver, to the State of South Dakomm, The
Actspecifically excluded from oransfer any lands within the “externsl houndaries of a
teservation of any Indian Tabe®, Some of the lends taken by the Pick-Sloan program
weszs former Yankton Sioux allotments withis the adiginal boundanes of the dimiaished
seservation, The tribe arpoed thar since thers londs were within the external houndaries of
{ne reservation (he mansfer was prohibited. Onee again, the Smte argued that the
sesecvision wag terminated sod the Trbe agsin argeed the reaervation was not dimirished
and that they mainrained furisdicticn over all lusds within the orgine] baaders of the
1858 keary except thess lands ceded to the povesument undes the 1802 meaty. The B
Circui: Grmly stated fhar the rulings in Gafoyard Podbradily are Gral 14 (@ 898, The
Covatwent oo to cenckede that the foumer allotments invoived lost their s1ams as
reservation of Indian Couatry hecase some weee subsequently allotted o mdiidusl
tiembers of the Tribe and most parcels wete sither foe patemied 1o alloess o thelr hes

and assipas and sold bo pen-Tndians befors the povernment took the property, o tha by

Fags % o114
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the governmant taking the exstng alctments the Indan chan of ttlc was broken thus
deprmng them of mservation status snd meking them eBgbie for transfer to the Stfe of
Seawrh Dekota,
Charles Mix Cousty v U5, Depe. of Iatorior, 674 F.3d 898 (8* Cir. 201%) involved (he
Yankion Siecus Tibes eadeavor to have ¥ avaes of property it seqoiced that had lost s
maervation stanm placed under ust supervision passcant 1o § £ of the lndin
Reargsnization Act (IGA) Pedbrsdiy [T1 nuled that such lands, if plced back under tnust
saperviing uikder the BEA, would cegan their tesopration spatus. The county reaisted
they reuest dudng the agesicy proceediogs in the Departinent of Interiot and appealsd
when the agency granted the Teibes tequest. The B* Clrcuit denied various constietional
ciaims reieed by che connry and affinmed the ageocy decasion fnding that the agency
proply considered all relevant factoe befors placing the propermy under agency trast
SUPRELTESROT,

Congrest has defred Indian Country for parposes of jugisdietion in 18 L5 1151, which
pravides a5 fodlows:

“Barcepl s oterwive provided in sgations 1134 and | (58 ofthi tile, the torm “Ibdin sowntry™,
ar mved in this chaple, meass (4] al! lad within e fimits of sty [ndian recrvaSon under the
Jutlsdiction of the Uit Stames Sovemment, mm;nﬁl'h iR ﬂ_-:rﬂﬂ*- T:;
including rights-of-way naaning trough te recervalion, ) ull dependent Indias commen
wﬂht:.f;hwm-u!m ['rited States whether withio she origmel or sshrsquenily acquired
terrory thersof, and whether withun er withiu the limies of o sase, and (¢} all lodias aliotmet,
the Tnclian tilles bo viideh bave nod been extinguished, inciding righm-of-way reaniog through the

sume "
Ia the present cape the Defendant drgues that the boundaries of the Yankion

Heserrafion snd jussdiction theres, in the backdoop of the long lidgious history cesuitng
the declsitrs resolving jubisdicon on the Yunkion Reservation quoted above, need w b
revigieed i light of the Supreme Court’s recent ruling in MoGir . Chitlaloma, 140 5.0
2452, 207 L Ed 24 D05 (200) Onee apain, based vpen the porsibility that the doar has
cracked spened again, =ach side shoots fot the moom with theteall or nodhing iTgurmes

Fage 10 8 L4
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that have failed repeatedly before, the Defendant arpuing tha: the Tribe has exclosive
camanal jurssdiction oa zny land withic the onginal 1858 boundazes of the reservasdon
and the Seare agpuing that the resecvation has been dregablished and terminaied

In Mo the Court intaspreted the meaties snd congresgional acts imrolving the
Creek Mation of Indisns in Qklahoma, In niling ot the reservation resnained mtact (ot
dimimiched or dnestablished) the ma)ority forused thesr analysis on the bnguage of the
weaty end the vatious sesockiced conprestiooa acts. When the Srre of Okdehoma argued
that the Court may reach a different interpretation of the varioms sgreements and
congzeswonal acts by vaieg "extmmxnial” tools adapted long ago o assist 1o detepmining
congreaional intent with respoet to reseceation satus, the court refused the offer. The
Coort raled that the language in the vanoos teeaties and congressional acts were clear and
upatrbipoeus and thar extrareon! mols icluding hsonicl pracooes, cootergotany
usage, CUSIOMS, practices domographics, ind other sxaatertal evidence were not peedad
e were otherwise insufficient (o prove disstabbshment of the Crzck Reservaoa

"This Court ackroulesdges thar the anshyss nsed in MGy was different than pror enalyes
uaed by the Coust in revabring Yankon Tioce Tribe 1 South Dohpta and ather Indian rssenvtion
juripdi-tiomal fs2es, with in peimary focos on the text of the vardous reaties wnd asociated
cangressanal acts and lgnoriog sxmieiual interperuve ook, Howeser, neither phety has cited
sny suthrrity to B Cout in fvor of or againat the premise that theuse of 4 different snalysls by
the Dot in MaSie calla fos & eetroactve wnalysis of the treaties with rhe Yankron Sioun. s faer
thiz Coart belleves that tie hokdings io Yankton Sawr Trbe s Soath Dakeds and the vanous caies
from the 8% Circair cited sbove ace the Gnal sy oo the matter o to dieplnishment or
diseassblEhment, and it i highly ankkely the mrtes would be revseired. The proc desscas of

dye fedural somrts on the ssoe are finsd and conchasive,
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The state argues thar the MGy decision, when applied to the Yaniton Sioux
reservation and the 1892 treaty lezds o the concluslan ther the Yanlran Sioar
Reservation was completely disestablshed and that the state han exchusive enminal and
emvil purisciction within the origina) boundaries established by the Treaty of 1858, This
agwment &sks this Court to secomwider the poor boldings of the Stare and Federal Conrts
oo the issue and 0 rale upon jurisdiction aver propesty fot iovalved in the peetent
procesdicgs.

This Coust i bound by the psor holdings haid out abore congisting of both the state
and federal coura concemning State, Tribal and Federl jurisdiction on the Yankton Swouw
Heservation. TTes Conrt must declne the invitaion to open up these junsdiction isiues
oace agan baved opon the sralpsia on MGt [n almost every opinion nummarized abave
the Courts hove atorays carafully cast theie primary focus on the Bnguage of the esary and
the variom emocisted congtessional acts involved, The languiage of the weaty of [E92 has
been aliced apd diced, lipped and tugoed, twisted and dissected, over the souse of
decades, by both sides snvolved, to reach a favorable resshution from thair viewpont
The prireaty focus of all of fhese cases wes ko debecmine the inteot of the treaty of 1802,
1ts companiod act of congress in 1894 and associated federal acty. The fact that the
Fagious courts who have lncked a1 the bssue used “extrtextaal” lools to sssst in that
endeavor does not mean those decisionn were weomgly decided or thas those ecurts
miscomatrued the meaning aod ietect of the 1352 treaty. The 8% Cireuit bas saad, m hghe
of the denial of cermozam, that the decisions are Anal Yanbtw Jioux Trebe p [T Com of
Engineers (@ p- 898, and Padbradsky IV, @ 790, This Bsue of dminishment o7
disestablishment of the Yankton Rerervation i resolved and find and this court will nor

revisit the ive based upon Felar
Page 12 ol 14
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Acconding to the 8th Cireuit Coust of Appeals and the South Dakota Sopreme
Conutt's decisions on the matter 15 well as 18 US.C 1151 the st of South Daleots has
erirmioal and eivil junsdiction over any unallotted parcels of the former Yankeon Sioux
Reserration s well 13 nny poor Indan sllotments, where the Indian tirle has heen
extingnished. In this case the allotineat was extinguizhed whee the land was cogveyed
from the heits of John Arther or Cetantanis to Johe Harding, & non-lodisn azd the
Depastoent of [nwnoe =as ootified of and approved such male.

In the present case, the stpalated record shows that in 1907 the poior owners of 445
Lindon Stweer, who wets tribal members, sold their prior tmst allotment and the property
was conveped to John Harding, = nontribal member. This way an varesceved deed on a
frerm entitled "DEED RECORD - lndian Deed - Inherred Lands™ and was sabmatted to
and approved by the US depattment of interior, Office of Indiao Affain. [t is thus
Couct's conchusion that this deed exsinguished Indan tdle as of the time of that
conreyance in 1907, Nothing in e deed ancipares continued t2ust supesvision over the
propesy. Because the Indian drle was exsinguished the propesty lost e starus a2
reservstion of [ndian country as pes §1151, leaving it oo Siate urisdicion,

Pugsuant o the TRA ao Indian mbe may petiticn the Depasunent of latenar to plies
lsnd back ingo trust Chanier Mis Crwmty p U5 Dot af dmoerior, supra [t is clear that sance
the Innd wis transferred fram bl ownership in 1907 and the plattng of the had and i
inchusion mto the musicipality of Lake Andes, that the fedend government bas aot
exetsised any trust or other federal supervision over the propecty for over 100 years
“This is the rase, despite the fact that the propetty & cospently owned by Ma. Spomed
Erge, 3 member of the Yanketon Sioux Tribe  Pursuant w the IRA, if the property =@
previously s past of an frdian seservation, the e may pettion to bave it mchuded as

part of the reservition st a5 recognized mocugh the United Suates Depatment of
Page 13 of 14
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Intenz¢, The stipolation of the partics ks sllens on any eiforts by Ma Sporred Eagle or the
Tk 10 pediton the Department of lotedos 1o exercise fedend trust supenintzndence
owez the propesty.

Consequently, this Court Gads that despite the fact that e properry s cursently
cwned by a trbal member, Indian title w the property was extinguished when the deed
wik appaoved by the Depertment of Intesdar in 1%07. Ta nle that the peopery hed
PEFined JE8 SIS a8 & resetvation or Indien eourstry berause 3B oow owned and
corapeed by & tribal member wishout further poverrmmenta] o apency sction would render
§367 of the Indisn Recrganization Act mesnngiess. Consequeatly, cuzrent ownerabip of
tae property by » triba! membier does not pastose the peoperty to reservation ar lndias
coumery b

Bagad upon all the sbove and foregoing, this Court determines that the Seare iaf
Somuth Dakets bas erirsinal nansdiction ovet both the locstion and af the alleged offense
i this case, and the mouon to dsmiss besed o2 Jurdictiona] grounds w degded.

Thir Memotandum Decision shall constitate the Court's findings of fact anc
conclusiona of low. The state of South Dakota s dieacted oo mubmit the sppropeate
ceder denying the moboa to dismdss so that proper notice of entry of that order Le

sarved upon the defendant and his coansel of recoed.

Diated rhis _ E sy af Aprl, 2022.
BY THE COURT:

. Bruce V, Andesioa
Citeulr Court Judge
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STATE CF SCAUTH [AKDTA } IN CIRCUIT CGAJRT

in
]

FIRST JUDICTIAL CIRCUIT

e

COUNTY OF CHARLES MIX

A b e A ek e e ok ok W e R e b e o ol e W e W e ke W e W e W Wb

aTATE OF SCUTH DAKDTA, ] 11CRIZ3-297
Plaintiff, -
" TRANSCRIFT OF
—e— it

HAZEN HUNTER WINCKLER, ¥

Defendant. =
e ok e He ok e W g mk g e . ah w owe e W e ehe o g W e Al e Wk o W

# b e ok b b b Wk ok gk & b b e o e e b o A ko b ok o

ETATE OF SCUTH DREOTA, = 11CETZ23=172
Plaintiff, :
- TRANSCRIFT OF
—'._,'S— -
= MOTIONS HEAETHNG
HEFAEW HOMTER WINCELER, *
Defendant . 4
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STATE OF SCUTH DAKDTH; - 11CRIZ4-60
Plaintiff, N
" TRAMSCRIET OF
- *
* MOTIONS HEARTHG

HAZEN HINTER WINCELER,
Defendant . w
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ok Ak kA ok o daE ok b ok W R e d ek A b A
STATE JF SCUTH DREDTHA; * 11ICEIZ4-B5
Plaintiff, *
¥ TRANSCREIFT OF
—Wa— L
i MOTIOHNS HEARING
HAFEN HUNTEER. WINCELER, 3
Dafandant . +
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B-F-F-O-F-E

The Honorable Brucs V. Bnderson,
Clrouat Court Judge,

at Lake Andss, South Dakota,
o Septembair 11, 2024.
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For: the Blaintlff:

For the Defendant:

A-P-P-E-A-R-A-N-C-E-S

Chalsea Tenzel
Fegistant ACtorney General
Pierre, Scouth Dakota

Staven H. Cotton
Charles Mix County State's Attorney
Lake Andes, South Dakota

Tucker J. Volesky

Attomey at Law
Mitchell, South Dakota

P-R-0-C-E-E-D-I-N-G-5

The following procecedings cormanced en the 11th day of

Saptember, 2024,

at 2:18 p.m. in the courtroom of the

Charles Mix County Courthouse, Lake Andes, South Dekota.

+ + +
I=H=D=E=X
Page
Stipulations 4
Motion to Dismisgs:
Argumant
By Mr. Volasky i
By Ms. Wenzel 10
Rebuttal argument by Mro. Voleshky 20

Furthar arfqumant

By Mr. Volesky
By Ms., Menzel

Court's decisiom

(under zdvisasment)
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P-R-Q-C-E-E-D-I-N-G-S

THE CZURT REEPCRTER: A1l rise in honoer of tha Court.

tAL]l ocomply. )
THE CCiRT: Thank you. Please be seatad.

(A1l compdy.)
THE CCURT: Ve're on the record in warious cases entitled
Statea of South Dakota wersus Hazen Wincklsr.
And these includs 1ITCRIZZ=172, that'™s a controlled
substance case. And 11CRIZ3-297, which iz a fallure to
appear. I11CRIZ4-60, which is a simple asssult. Looks like
more than one count. And then 11CRIZ4=-E8hH, also a simple
azsault.
M. Winckler is here today. He's present with his
attornay, Tucker Violasky., The Starte iz reprasehted by the
State, Stewve Cotton, and Rssistant Atterney General Chelsea
Henzel.
S0 this 1z the time the Court set to hear arquments on the
moticn to dismiss based on jurisdiction.
And I wanted a stipuletion. I don't think I've ever seen =
stipulation.
But then Mz: MWenrel filed a 120-zome page affidavit.
M. Volesky, have you had tima to look at that affidavit?
MR, VOLESEY: I'wve reviewsd it.
THE CZIRT: Okay. Are you objecting te any of those

contents?

App. 31




&

1y

11

MR. WOLESEY: I kelisve they're just public records, and
previous case filings, I won't object.

THE COJRT: Mo objection?

MR, VOLESKY: HNo,

THE CSURT: You never did . a stipulatlon?

ME. VOLESEY: e dicn't =-

THE CCURT: If wou did, I haven't seen 1it.

ME. COTTCR: TWe dad do one, Your Homor, we JusSt never
signed it and filed it. So Tucker had =sent — or,

M. Velesky had seht one to ma. M=, Wenzel and T hawve both
reviewsd it. We have no issus with it.

THE COURT: ©So you know, in I think the first Gaffay case,
in fed=ral court, they actuslly had a trial that went on
for weakes whers they @stahlished, wou mow, historical
title.

I don't necessarily think we have to do that. Especially
when everybody's @ware of my Salwyn decision, wWhere wWa had
a stipulaticn about the historical titla,

Are you all agreeing that theose same facts in Selwm apply
here?

MR, VOLESKEY: I think the fundamental facts are undisputed,
Your Homor, and it comes down to legal determinations.
Fe've gubmitted 23 exhibits leying the foundation. The
State doesn't object. The State's alse lald the

foundation. I think it just comes down out to how the
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Court comes out on the legal conclusions.

THE COURT: Okay. On the lagal dquestionss

ME. WOLESEY: Yes.

THE CORT: ALl right.

Me. Wenzel, do yvou have any objection to Me. Volesky's
exhibits?

ME. WEMZEL: Mo, Your Honor.

THE CCART: All right.

M=. Wenzel, your brief and affidavit were filed together.
And the problem with the way — I ke this might be your
staff; but the way yvou filed 1t, I have-a brief and an
affidavit in cne filing, and the clerk has te go threugh
some extra work, she pointed it out to me today, but yon
can't file thoge as one. Your staff shonld file a brief
and then file the affidavit separately.

'‘Causs now when somecne 18 rersading the record; they see
"orief."”

And you don't kmow there's an affidavit in your fils until
vou click on that brief. And then it gives you two
subdirectorias and, of course, the next one is the
affidavit.

M5. WENZEL: I apologize, Your Hohor.

THE COURT: Oksy,

M2, WENZEL: That's how the Sixth Clrouit 1ikes it, tukt I

am happy to do it differently in the First Cireoit.
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STATEOF SOUTH DAKOTA ) IN CIRCUIT COURT
: 85
COUNTY OF CHARLES MIX FILED FIRST JUDICIAL CIRCUIT

1 ICR24-000060
'm:!.! 6 L 11CR24-D00085
STATE OF SOUTH DAKIDT% couRTs
Plaintiff, )
) AFFIDAVIT OF TUCKER J. VOLESKY
V. )
)
HAZEN WINCKLER, )
}
Defendant. 3
COUNTY OF BEADLE )

55
STATE OF SOUTH DAKOTA ]

Tucker J. Volesky, being first duly swom upon cath, deposes and states as follows:

1. Ihave been appointed to represent the Defendant above named and make this affidavit in

support of his Metion to Dismiss wpon information and materials from public sources.

2. That attached hereto as Exhibit | is the Treaty between the Yankton Sioux Tribe and the

United States, April 19, 1858, 11 Stat. 743,

3. That aitached hereto as Exhibit 2 is the General Allorment Act (also known as the Dawes

Act), ch. 119, 24 Stat. 388 (1887).

4. That atteched hereto as Exhibit 3 is the Trust Patent dated May &, 1391, and recorded

December 2, 1903,

5. That antached hereto as Exhibit 4 is the Act of August 15, 1894, ch. 200, 2§ Stt. 286,
which ratified the 1892 cession agreement between the Yankton Sioux Tribe and the United

States.

6. That attached hereto as Exhibit 5 is the Order Appointing Guardian of Ociober 7, 1902, In

the Matter of the Estate of Bessie Zitka Koyewin.

7. That attached hereto as Exhibit 6 is the Decree of Distribution of March 3, 1903, In the

Matter of the Estate of John Arthur or Cetantanka.

8. That attached hereto as Exhibit 7 is the Indian Deed dated June 20, 1907,
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Y. That attached hereto as Exhibit 8 is the Order Confirming Sale of Real Estate filed Jannary
9, 1908.

11, That attached hereto as Exhibit 9 is the Act of Congress of May 27, 1992, 32 Stat. 245,
11. That atteched hereto as Exhibit 10 is the Act of Congress of February 2, 1903, 32 Stat. 793.

12, That altached hereto as Exhibit 11 is a map including Section Four, Township Ninety-five,
MNorth of Range Sixty-five, West of the Fifth Principal Meridian, Charles Mix County,
South Dakota,

13, That attached hereto as Exhibit 12 is the 2020 Census Tribal Tract Map which demarcates
Lake Andes as Tribal Block Group B,

14, That attached hereto as Exhibit 13 is a webpage from the United Stotes Department of
Interior, Indian Affairs, Yankton agency.

15, That attached hereto as Exhibat 14 is the Testimony of the Chairman of the Yankton Sioux
Tribe from June £, 2017.

[6. That attached hereto ns Exhibit 15 is the Yankion Tribes “Comments on the Diepartment
of Interior’'s Proposed Revisions to Fee-to-Trust Regulations Contained at 25 CFR Part
151" dated January 12, 2018,

| 7. That attached hereto as Exhibit 16 is a letter from the Chairman of the Yankton Sioux Tribe
to the Secretary of the United States Department of Interior dated May 30, 2018, including
Protocols for Consultation with the Yankton Sioux Tribe.

18, That attached hereto as Exhibit 17 is an article from the Argus Leader published Seplember
24,2019, ritled *State says no to Yankton Sioux Tribe's ask for National Guard help with
flooding.™

19. That attached hereto as Exhibit 18 is information on emergency rental assistance to Indian
Tribes and Tribally Designated Housing Entities dated January 19, 2021, from the United
States Depariment of the Treasury Emergency Rental Assistance Program,

200, That attached hereto as Exhibit 19 is a document from the United States Department of the
Treasury Emergency Rental Assistance Program lisling payments lo various Tribes as of
February 26, 2021, including £2,853.249.59 to the Yankton Sioux Tribe,

21. That attached hereto as Exhibit 20 is a letter dated October 15, 2021, to tribal leaders from
the United States Department of the Treasury.

22. That attached hereto gs Exhibit 21 is a 2021 Application and Grant Agreement from the

United States Department of Transportation Federal Transit Adminisiration, which
awarded federal assistance to the Yankion Sioux Tribe.

App. 35

[



23, That attached hereto as Exhibit 22 15 the Yankion Sioux Tribe Comprchensive Economic
LDevelopment Strategy from September 2022,

24, That attached hereto as Exhibit 23 is an article published by South Dakota Searchlight on
May 31, 2024, titled “Homicide investigations sparks rare level of state-tribal cooperation.”

Vs

Thcker J. Volesky - A#fant
Aniorney for the Defendant

Siubseribed and swomn to before me this |80 |h|].' of June 2024,

Notary PubHC - South Dakota £ = wlee |
My Commission expires: = -?..Z 4

CERTIFICATE OF SERVICE

The undersigned hereby centifies that a true and correct copy of the foregoing Affidavit of
Tucker 1. Volesky in the above-entitled matter was served through Odyssey upon the following:

Charles Mix Counly Stale’s Attorney Steve Cotton, and electronically filed wath the Charles Mix
County Clerk of Courte through Odyssay.

Dated this 18" day of June 2024,

s/ Tucker ), Volesky
Tucker 1. Volesky
Attorney for the Defendant
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JAMES BUOHANAN,

PRESIDENT OF THE UNITED ETATES OF AMERICA, "uﬂ“m
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WhHERELS 8 treaty wes made and concleded af the sty of W Traambla.
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Mn-to-am-bes-shea, the emaity baar
Charies ¥ Plootls, Eta-ko-cha
Ta-ton-ka-irste-co, the crasy bull

wmuﬂumﬁnmﬁdm
Ma-ga-scha-chaks, the Bitle white swan.

Dkn-che-do-wrab-ta, the A
quﬁmhﬂmmmnuﬁ
I'[I'ﬂ.l.i] 1

- of udnm?uﬂnfnﬁdﬁum of

gt Beerth oos  thonssnd Oontrutiting

Mﬂmh E sommissioner o the partof  Farts.

the Dndtad sod the nammed chiclh sod dolegates of the

Tasatsn Teibe of Bloax or Daootah iz

mamﬂdﬂﬂﬂbjhh

the emutty beer.

MIWW

FPoo-cha-wa-bea, (be Jerping thronder,

ll'_h-hh—prn:-ﬂﬂhuhinm

Tmh-ﬂtﬁlhhlﬂ.

Arbs-karna-she, the standing «H.

Wﬁ#-ﬂnmm

E ba-wechsahe, the owl man

Pla-son-wa-bos-na-ps, (he whits medisine cow that stands.

Ma-ga-schar-dhe-da, the Hido white rwen

scntitive, Charles F. buing thereto acthorlesl and
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TREATY WITH YANCTON TETBE OF BIOUX. Arew 10, 1868.

App. 40

» 1 i
Eflae Mwm,_umm% M_m TR m.E E,wt
mmﬁﬂm sl %h mm mm“ w mi
mmﬁmwﬂ il w;ww? il wm
mmmmmﬂmmmmm.muummmmimmm ﬁm m Mmmau ﬂm huu muamm mm
rii i f E w gl
%%F ,mmm m,m m_w. .mammm
THIRRE whmmmﬂ# mm m,mhmm,w mmﬂmmmm
L i i %5 m“mimmm i
mm Ll m.:mw“ Hii: ﬁmm_mmmmﬂ T m?ﬂ (H m:mn? ?



5E8% B3 mm dhmmm
iz hw.ﬂmwﬂmﬂmm : M m mﬂmm M ﬁw.m -+ ﬁ.mmm
E i i w:- hmwm,mmﬁmm:w I
it sl bt o
& i 3 mmw.m .mmmmmmm w.m mm M.Mhm.mm.mmw..mwmmmu quww?m m
m;wm in mwwm fii ik m m@wmmm uwwm
mwkm. m%&mﬂﬂﬂ m.m_mmdﬂ wmm sfaiigdyss 3 nmm wm__ =
i mmmwmﬁymwwmmmm_yﬂ i
At il
mm mm mwmﬁ m it EEEM .mm__, m.
mtnhhw ; .E i m m ...mm.“ mﬁ»u mmwm mmu
AR S RN

hupmmm

mnm-m"““‘““‘

App. 41



41

TREATY WITH YANCTON TRIBE OF SIOUX. Aver 19, 1858,
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TEEATT WITH TANCTON TRIBE OF BIQUX. Arum 15, 1888

sald, and the chilafy, dalogutes, and wea of the said
tihnr‘fnmunh-:ﬂﬂﬁ ind soals al the
place and o the day first sbove writhen.
= ﬂ“mumnm.mn [t 8]
PA-LA-NE-APA-PE, or the Man that was struck by the
Eaa, ki x mark.

umum%mamuy Bear, bis x mark
OHARLES F. PI Big-ka-cha,

ar
TA-TON-KA-WETE-CO, or the Crazy Bull, his x mark.
PSE-CHA-WA-EEA, or the Jumping Thonder, his x

mark.
MA-RA-HA-TON, or the Iron Horn, his x mark
NOMBE-EAH-PAH, or Ona that knooks dewn two, kis x
T

TA-TON-EA-E-TAH-KEA, or the Fusl ks x mark.
A-HA-HA mnxrlh;ﬂh;ﬁﬁ, x mark.
A-HA-KEA-FA-THE, or the Elk, his x mark.
A-Ha-EA-HO-CHE-CHA, or (he with a bad volos,

his x mark,
CHA-TON-WO-EA-PA, or the Grabbing Hawk, his x

LR

Free

P opprm PR

*F T Frre Tr TRER

it

Ehhi;lrmhﬂnﬂmw“i reprossataivey

Fivotta
O-EE-OHE-LA-WASH-TA, or the Pretty Boy, by bis
wmm.ﬁmﬁ. F.

u,_m'l;[mul ll.l.::irltl esian ml Ilhi B'ﬂ‘“i “'ii"

h ‘“ l.h-l,I (N

1% 2860 gdvise and sonsant o the ratifiestion of its by the following resclo-
thom

In Exzorrive Szsarow,
BeaTs oy TEx Unrrsr Svaves, February 16, 1853

Jevotoed, (bwo thisds of the smators present eoncarring,) That the
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TREATY WITH YANCTON THIBE OF SIOUL Armx 10, 1858,

Bensis adviss and mosest io the rsification of the artiche of sgreement
und poovention between (e Tnited States and e Tancton Tribe of Bloax
or Decotah Indisve. Higned the 18th of 1858

FAIE ABB I Scredarg.

Now, therefors, bs & known that T, JAMES BUCHANAN, President
dhhﬂﬁdﬂhﬂdiﬂiﬂ,hhmd‘ﬂnﬂdﬂnﬂm
sent of the Benats, ne sxprosmed in their ropolution of the sixtosnth day of

February, ooe thousand eight hundred and fifty-oine, acoept, ratlly, and

eoaifire the sakd treaty.
Ip tostimooy I bave camend the meml of the Tntted Sinies to ba
« herelo aifixed, baving sgned the mme with my hand.

Dene af the city of W, this of Fabro-
[amar] ,htlﬂd;'r_d’nn' mlhl-ﬂm“hrwﬂ
end of the Independence of the Biuten the

By the JAMER BUCHANAN.
Prusident :

Lzw Cass, Secreiory o Siate,

TERATT OF FORT LARAMTR,

This was pomselnded Beplamber 17, 1851,  When b was badws the Bamate
for cortaln armndmans waes mads which the sseenjt of e

748

Feb. B8, THRR.

b H can be " It
maserd of Kl the h“hq , ilihomgh i
w or the frdfibnang w ool yeiin &
b,
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286 FIFTY THIRD CONGRESS. Sres 11, Uns 250, 200, 1894

Angast 15, 780, CEAT, 288, —Au Aot Makingan lntien and vidiag for tie coastrusting

e gl a Unibeil Stales revange cakiar far aar r-!irllﬂm-ilr?" = @ Ban Frapgisen, Stats of
Californin.

B it enacted by the Sonate and Howse of Latives of che Lintted

Bim Franciece. Cal. Srapey of Adwerics {8 Congress cesenbied, the Bearptary af the

Abnngn] far basber: Treasury be, and be iz bereby, anthorized to have oemstructed a rev.

oot cutter Tor aervics in tha barbor of Ben Praoeisen, State of Cali

ikl fornfas Provided, "That the cost of said constrootion sbsil oot exeesd
the sam of fifty thonzand doliars.

Approved, August LS, 1804,

dmguas L R, OHAP. 280 —in Let Hakl ﬁ'hllm for Bnreait aed 2as tinghnd
of the [odisn Depsclment I:E :Il.'sﬁr trdaty abipnlatiots wiih waroos [edics

tribes For the flacal famg nlu.h taon Londred sad ol v,
“umm’ nF yoar emdisg Joms th ahgh il nioety-five

B it enacted by the Benato ond Jowrs of Represenlaifves of the Twiled
red arartmest Sgater of America n Congress aesembled, That the following some be,
upd they sre bershy, m’:ﬂﬂ&d.uutnf '"f money in Lhe ﬁm:;ﬁ
oot atherwise appropristed, for the purposs of paying the cerrent
conkin nl: upunm of the Indign Department for the ending

Jome t bnpdred and niuety-ove, and Ffullllling treaty
sLipn u-l:llnll- l:h hi varions Tudin iribas, namaly :
Pay_ of apenis 81 pay of ffty.seven apeots of Indian uﬂtm:hthal’nl’lﬂrmgnqmad

nmr.'-lm ol the rates respeatively indionted, wemely:
mf. l; the Blacklest Agency, Montans, ab oo 'r.'nnumd Hght hmdﬂ;d
II-|
At the Oherokas Bohool, North Carolina: Additicnal compebsation
to superinten dent of said eabool for performing the duoties heretofore
reqaired of the ngeoey at the Charokas Ageas '1 twa hondred doliars;
At the Cheyenne sad Ammlm Apency, Uklnkoms Territory, one
“J!Lt. Lz Eé-]fal_l: i Ri mf;a Bonth Dakols, tomesnd
t anne Hiver noy ons (honssnd seven
hundrod dollirs; '
duﬁt the Colorndo Rive A gency, Arizonn, ong thionsund five handred
ATH;
du-ﬁt' the Calrille Agency, Washimgton, owse Ehousand  five hondred
B
At ti-a Crow Creall anpd l'.rnwei Brule Ageucy, Bouth Dakola, ok
sl eighi hundred dolles;
AE the Crow A gooey, Hnntauu, one thoasand sight bandred doflars;
At thw Devils Lake .ﬂ.ganﬂr, Worth Drliots, cos thousand two wun.
dred dollsrs;
ﬁ.t tie Flathend Ageney, Moutana, ooé thonsand Ave Dumdred del-

‘]ﬂ: the Fort Balknap Apapcy, Monthoa, oms thosmand fve handred
ml-
At tha Fort Barthold A geney, Bouth Dakota, cue thoussaad five bue-
dred dollars;
At tha Fort Hall Agency, [daho, one thousand five knodred dollars;
dﬁ'ﬁ.t the Fort Peck Agoncy, Mootaon, ous thoussod sight bundved
ara;
d'.a?l: the Gravd Boode Ageney, Oragon, ona thonsamd two hundred
TH
..Iu tlm Gresn Bay Ageooy, Wiscopein, one theasand eight busdred
ilakinea
3 At Hoope Vallay Ageney, Oaliforuin, ooe thoasand dwo bknzdred
ol ¥

At the Eiows Agenoy; Dklshmna Territory, one thousand eight
FI I IED haudred dellars;

JUN 2 6 2024 Exhibit 4
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PIFTY-TEIRD CONORESH, Emss, JL Car 200, 1804

shall send to the Commiasiener of Indian Affairs bis certificate that
guch consent Las been voluntarily givem before sush ohild slall be
removed frem sooh reservabion. Awd |t sbell be wolawfol for any
Todlan ppent or other employé of the Goveroment to indues, or eeck to
indues, b;l:iithlmiﬂin,ﬁ rations or by ofber improper meana, Lhe parenis
or wext of kinof any Indias to consent to fhe removal of oy Indian
cliild hepond the Hmits of any resecvation,

AGHGEMENT WITH TIHE YANETON SIOUXE OE DAXOTA INDIANS, IN
BOUTI DAKOTA.

g8, 1% The following agrecmend, made by J, O Adems and Jolin J,
2 mmisaloners on the part of the United Btates, with the chiefs,

' Bale, oo
hu.adrrngn,, and other mals adoeles of tha Yankion tribe of Sloux or

Dakotn [odinns the Yankion Beservadion; (v che State of South
Dakots, v tha Lhirty-fest day of Desember, elghtes: bandnad sod
nizety-two, 3od pow on e in the Depurtment of the lulecipr, and
ﬂfpad bg'!ulﬂ pommissioners on beball of the United Sts s By
Charles Martin, Edgar Leg, Oharles Jonag, Isamn Hepikigan, Stepheq
Cloud Elk, Edward Yellow Bicd, Iron Lingthing, Eli Brockway, A
Bronot Fropeis Willard, Lowis Bhunk, Jo Caie, Albiou Hitika,
Jobu Selwyn, Charles l"kﬂ.. doseph Cook, Brigham Young, William
Hlﬂm Frank Felix, and Philip Ree, ou behal? of the said Yaskton
of x Indinne, is bereby aceepted, ratifled, sud confirmed.

ARTICLES OF AGREEMENT.

Wherens J, ©. Adams end Jobn J. Cols, rluiﬂ appointed commia.
plomers on the part of the Dnited Btetes, did, oo the Chirty-Orst Gay of
[hecember, teen hondred sod nioety-two, conelode no ngresment
with the chiefs, endmer, nod other mals adolts of the Yankton tribe
of Bionx or Dacotab Ivdians upon the Yaekson Heservaibon, o the
Sate of Sonth Dakota, which suid ngresment is gs follows:

Wlerans o clenga fn the pet making appropriations fer the corent
and coutingent expensas of tha Indian Departmeat, and for Gulfilin
treaty stipolations with warious Indinn tribes, fa the fseal year od.
ing Jdwne thirtieth (30th), eiglhtecs hundeed wnd ninety-thres [1503),
mfl {oe other parposes, approved July 13th, 1892, anthicrizen the v Se-
retary of the Interior to negotinte with any Indiane for tle surrendar
of portiens of their respective regervalions, sy pgreement thue nego-
tinted being subjoct to snbscquent ratifzation by Congress:® nnd

Wherens the Yankton tribe of Dacotab—uow spelled Dukola and so
spelled in ihiz agresment—or Bioux Tudiane is willing te dispose of &
portion of the Jand sel aparct sod vessrved to sald tribe, by the firet
article of the treaty of April 'qin}Llu nipeteentl, sighteen huodred and
Aty elght (18535), between said tribe snd e Uniled States, sod sito-
at=] 11 the State of Bowth Dakotn:

Now, tharefore, this agreement made and eodered into i porevnses
of the provisions of the actof Uokgress approved July t.!dnmt.hi]ijr.m,
slghteen hondred and pivety-two (1882), ot the Yaokton Indisn
A , Bouth Dakota, by J. . Adams of Websker, B. T, Joba J1.
ol ﬂ St Leuis, Mo, sud 1. W. Frooch of the State of Nel., o the
purt of tha Unitad States, duly aathorized and empowered theredo,
paud the cliefs, headwen, aod other male pdult mewbers of said Yaulk-
toa tribe of Indiavs, witnessath :

Aptiorn L
Tha Yaukten tribe of Dakots or Biout Indians liereby cede, sall,
relinguish, and convey to the United States all their cleim, right, title,

and luterest [u asd to all the nnalletted Insde witlio the linuks of the
resesvation seb apart bo said Iundiawe ns afvresaid,
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FIFTY.-THIRD (ONGRESS. Smss. 1. Om. 200, 1804,

ARTICLE LL

In eonsiderstion for the lands ceded, sold, relinquished, and con.
voged to the United States s8 aforesaid, the United States lliﬁ:lum
aud agrees to to the said Yanktoy tribe of Bloox Indiaps the som
ﬁﬂ: bund oosaad dollars ($600,008), as hareinbefore provided

’ Arrione TII

315

enaldargbliny.

SpoTion 1. Birty days after the ratification dm:'ugm“tg_gﬂ pATEmIDG par

Congreas, or at the tirme of the first interest payment, the Und
Btataa ghall pay to the eaid Tenkton tribe of Bloox Ipdisne, in laoful
of tha United Btates, out of the principal som-stipulated in
Articls 11, the aom of ¢oe hondeed thoosapd {8100, 0004, to e
divided smong the members of the tribo por copita.  Ho interest ahodl
h[: mhg the Upitzd Staten on this ouve hundred thoumsand Jollars

LIH3 AHHF).

BecTion 2 The remainder of the parchase money or priveipal sum
stipuiated in Ariicis 11, swoantiog to five bood ihomsand dollars
(&500,000), shall copstitnte & fuud for the beoefit of the =ald tribe,
which shall bé pleced in the Treasory of the United States to the
credit of the smd Yankton tribe of z Indfane, upom whish the
Uuited States shall pn; Juterest at tho rate of Ave per centiim 5} per
gouem from Japuary first, efghteen handred and nimety-three (Jano-
g 1ed, 1803}, the interest to be paid sod used as bereinafter provided

Articre IV,

The fund of dve hundred thousand dollars (8500,000) of the prine.
pal sam, plaesd to the credit of the Yankton tribe of Sionx Indi 4

rovided in Article I1L, sball be ]i:yubla at the plepsure of

nited Btates nftar twanty-fva years, in lawful money of the Tuited
Btates. . Baot during the trust pericd of ¢wenty-five years, i’ the neces-
gities of the Indians aball mire e, the Taited Blates may pay snch
part of the Ilrim;ii:m-'f sam as the Secretury of the Interior may, recom-
wend, not ezcesding 320,006 io aoy oue year. AL the puyment of sach
g it sball e deducted from the poineipal sum n the ury, amd
the Unlted States slall therenfier pay interest oo the remainder.

ARTICLE ¥.

Bxorion 1, Out of the interest due fo the Yaokton tribe of Sieax
Inilians by the stipakations of Articla T11, the United States may set
galde snd nsa for the benefit of the tribe, in eneh manner A thesSesra.
tary of the Interior Raall dotermine, as foflows: For the eare and main.
terapee of snch erphans, and ﬁm' inflrm, or ather hnlwemmn af
the Yankton tribe of Bienz Indizna, 43 may be noabla to ears of
themaslves; for schdols and eduocational parposss for the said iribe;
and for courte of justics and otheér loes] institotiona for the benafit o
gaid tribe, suoh mam of momey sunuslly a8 moy be necessary for thawe
parpases, with the balp of Congress bareiu slipalated, which sum shall
not exened elx thonzand dollara [BE.000) in any cne year: Prosided,
Thiat € ehall appropriste, for the sane pmg]m, and during
tha eame tiing, ont of any money not belonging tothe Yan
an pmount eyual to or T than the sam sat aside from the interest
due to the Indians s e provided for. '

Becrion 2. When the Yankton tribe of Sicox Indiens ehall have
received from the Tuited Stetes a complets thila to thelr aliotted lnnds, &
amvl ghall hava assumed al] tha doties and respomzibilitiea of eitizen-
alip, sorthat the fond provided for in section 1 of this article is no

peeded for the purposee therein pomed, Aoy balanes en Land
sball bo disposed of for Lho benett of the tribe os the Boeoretary of the
Interior shall detarmine.,

kton Indiana, ™7

Fand.

Intarsst.

Faymost of fund,

Diwsibnkon of kb
el

Eyual amyust o ks
rinsed,

oyt g
B
carrplatns.
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FIFTY.-THIRD CONGRESS, EBH. II. Cm 280, 1804,

Anriciy ¥,

After disposing of the sum provided for in Article ¥, the remsindar
of tae interest due on the parchoss money as stipulated im Acticls 111
aball hruEaid. to the Yankton tribe of Bisnx [ndinne semiannually, one.
balfon the thirtteth day of Jioe and onehalf on the thirty-frst day of
December of escl year, in lawful monny of tha Unl Btates, and
divided among thom per espita. The first interest payment being made
on June 30th, 1603, if rhis agreement shall have been ratlfied,

ARTICLE ¥IIL.

In sddition to the stipulations in the preceding articles, npon the
ratitcation of this agreement by Congreas, tlie Onited States shall poy
to the Yaukton tribeof Bieux Indiana as follows: Toench person whese
name (s kignad to this ngreament and 6o &ach other mals mamber of
the tribe who is eighteen years oli or older at the dabeof this sgree
ment, toenty dollors (§20) in one double cagle, sbruck in the year 1802
ae a memorinl of this agresment. [f coina of tha date wamed are not
in the Treasury eodna of anothor date may bo sobatiented (berefor,
The payment previded for in thie articls sholl not apply upon the pris-
ciple inm stipulated in Article LI; por apon the interest therson stip-
alated in Articls JIT, bnt shall be in addition thereta,

AwTioLe VIII,

Snch part of the sarplas lands bereby cedad and aold to the United
Biptes, a3 may now be occapied by the IMnited Bfates for ageney,
sehools, and other porpeses, shall be reserved from eale to settlers
nutil they are no loger requirel for such But all other
lands included i this sale shall, immediately after the ratification of
this sgreement by Congress, be a.ls'u-ed for gale through the proper Iawd
office, to be disposed of uoder the existing land laws of the Taited
Btatles, Lo uctaal and bona Gde settlers only.

ARTOLE X,

During the trost peviod of twenty-five years, such part of the lands
which hava baen allotted to membars of the Yankton tribe of [ndians
In severalty, as the owser thereof can pob cullivate or otherwise ose
advania , iy he legssd for one or more years at o tima, Bug
such leaging shall by subjest to the approval of the ¥Yankton Imdlian
agent by nod witls the eoosent of the Commbigioner of Indian AMairs;
e pmtldad_ thiat angh lesaing shall not in caee inlerfereg wilh Ul
enltivation of tho allotted knnda by the ownar thereof Lo the full extent
of thoe ahility of sush owner {o impreva pod onltivals bis boldings.
The intent of this provielon ig to sompel avory owner of allottad Inada
to pmltivats the same to the full extent of Lis phility todo =0, before bo
nhall hrve the privilege of [easingy any part thereok, mid then he shall
aave the right to lesse only such surplusof bis heldings as heis wholly
nenbie to onltivate or vae advaotageously. This provision sball apply
alike to both saxes, and to sll ages, parcots actiog for lheir children
who are guder their sonteel, and the Yavkion Iodiso agont acting for
miner crpbans whe bove ne gnandisos,

ARTICLE X. -
Any relipions society, or ofler organization mow oecupying undér

proper anthority for ons or fdncational work among the Indings
aiy of the land wider this agreament ceded to the United Sistes, shall
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hawve the right for two yeara from the dabe of tha ratifieation of this
agreement within which to porehase the land so ooeopded at & valua.
tion fized by the Secretary of the Interior, whicl sball not e less than
the sverage pros paid to the Indians for Lthess surplos lawds

ApTICLE X1,

If any membar of Ehs ¥Yankton tribe of Bicuxr Indises N withio LREAAL N Ll
pwenty-fivn yeara dis without beirs, Lim or her . and par
soaal, inelodivg allotted lands, aball be sold ander the diraction of ti-.a
Becretery of the Interior, and the proceeds thersof shall be added 1o
Ehe fund provided for in Articls ¥V for 2ébools and obber poepoees

ARTICLE XIL

Mo part of the principel or interestatipalated to hﬂ-_[lﬂ-idiﬂ l.'lw Yank-
tan tribe of Eﬂml':};l ingdnl. under the provisions o ent, o Y
shall be subject to thepayment of debts, claims, jud i_m:nta-. or dmuunﬂ.ﬁ

agaiugt aad Indians for damages or depredations claimed to have been

cumittad prior Lo e sigoing of this agreement.

AnTicne X110,

All persons who have been allobted lands on the reservation deseriibed — Trival mghts,
i this sgreeméat wud who sme uwow recogoized &8 members of the
Tanktes tribie of Biouz Indisns, iscloding mixed bloods, whether thelr
white bivod comes from the paternal or macernal aide, and the ebildren
boro to them, sbhadl enjoy the uodistorbed avd meh possesmioan of
their glkotied lands, snd =hgll be eptitled o all the rights aod privic
leges of the Ltribe enjoyed by Tall-blood Iudisns,

Anticnr XIV,

All allobments of Innds in severalty to members of the Yanklon Alktescts io ke
tribe of Bhoux lodiawes, mot yet eonflrmed by the Govarnmvest, sball be
confrmed an apeedily ne poaalble, aorrecilng any errors fn same. auxd
iCon ghall nover pasa any set alienating any pact of these alloited
lapds from the lndians.

ARTIOLE X V.

The claim of Gfty one ¥onkion Bicux Indians, who wore omployed Farmestol soe.
aa aeonka by Geperal AL, Bully in 1864, for additiousl componastion at
the rabe of two hundred und {wenty -five dollars ($225) each, .ﬁ:ul-
g Lhe auwm of eleven thossend four howdred ..ind seveuty-llve : 5
(F11.478) in baraby recognized as josb, anpd within mneky days
ar the ratiffcation of (his ot by Congress the eams Hhul'i
aid io lewfal money of the Upited States to the spid seowis or o Ehelr

AETICLE XV,

Ifl.h-h CGovarnment of tbe United Statas questions the ownerghip of | Plresas Zoero
the Pipestons Heasrvation & Yankton Tribe of Blonx Ledians,
nnder the treaty of April lL-'I."nE, ineluding the fan to tha land as iy o it
well sm tharight te work tho quarries, tha atary of the Interior
shall ps apesdily as possiblo refer the matter to the Baprema Coart of
the Teited Bilates, to be desided by that tribuoal. Awnd the United
Glates shall formisk, withoot cost to the Yaokton ILodinos, ob least
tug:l:mp:tmt wttormey to roprosent the interests of the I:!‘I-E'n before
GodLrt
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If the Sacy of the Interior shall not, within one yeer after the
ratiflzation of this agreement by Coogress, refer the guestion of the
mqﬂipdtﬂmﬁw tiom to the Bopreame (lonrt, as
provided for above sooh faifurs upon his part shall be constroed as,
gnd shall be, & waiver by the United States of all righta to the owners
ship of the sald Pipestone Ressreation, snd the same shall thereafter
be solaly the property of the Yapkton tribe of the Bionx [ndians,
incloding the fee to the land.

ARTIOLE XVIL

Fo intoxiesting lHgnord nor other intoxieante shall aver ba aold or
given away upon any of the lands by this agresment ceded and sold
to the Uaited Bistes, oor upon any other lands within or eomprisin
the reaervations of the Yankton Siouy or Dakota Indiane as deseet
in the treaty batwesn the eaid Indinos aud the United States, duted
Aprl 1 1358, awd aa afterwards enrvs and eet off to aaid
Indians. peoalty L the viclatiom of this provizien shall be such
on Congress may pregeribe jn the act ratifying this agreament,

ArTioLE XVIIL

Nothing in this sgreement shall be construed to abrogate the I:rmﬁ
af April 18th, 1858, batwean tha Yankton tribe of Sioox Indiana m
the Upited Siates. Aod after tha li;-niufh:f this apreament, snd s
catifeation by Congress, all provislons of said treaky of April 19h,
lsﬁ-ﬂtllmﬁ By iy foras and affect, the same as thoogh this o ;
ment had not been made, and the esid Yankton Indisns shal continue
Lo recaiva their nnpoities under tha said E_ﬂi!:j‘ of April 10th, 1858,

ArTcLE XIX.

When this poot ghall bave been ratified by Conpress, an
offlsinl eopy of tha sot of retification shall be engrosssd, in copying ink,
ou paper of the aiza this mgreement la wrilteo wpon, and sent to the
Yaokbon Tmhm.:]fnn's to be copied by leller pross in the ¥ Agresment
Book® ef the Yaokton Tondians. |

Aprions XX,

For the purposs of this agreesment, all yoong men of the Yankion
tribe of Sionx Indians, sightesn years of age or older, shall be con.
gideved pduite, and this agreement, when sigonsd bF'i;i majerity of tha
male sdult members of the said tribe, shall be binding upon the Yanl-
ton tribe of Bivox Indisns. 1% shall nety hewever, be binding spon the
Onited Btates antil ratitled by the ﬂ-unrum of the United bat
aball a8 soon ss s0 ratified becows fully opecative from its dote. A
refusal by Coogress to radify this sgreement shall rolease B sabd
Toukion Tndians noder it

In witness whereof, the asid J, . Adama, John J. Cole, and J. W,
Prasch, on the part of the Uoited Siates, gnd the chiefs, head men, aod
othier adalt male Endians, on the partof e said Fawkton tribe of Sioux
or 1kko elled also Dacotab—Ipdiaps, bave herecnto set their
hands and afized their sedls,

Done at ths Yankton Indisn agency, Greenwood, Sooth Uakots,
this thirty-first dzy of December, sfghteen bundred sad cipety-two
(Drea. 31at, 1892

JawEs O, ATAME, u:m:r.-i
Jour J. CoLm ERAL.
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The foregoing articlss of agreement having been read In open conn-
i, sl fuf!d explalned fo oy, we, the wndersigned, chiefs, headmen,
padl ucher adult msls members of the Yankton tribe of Bisax Indians,
do barehy eobRent aid 8 to all the stipulations therein contaived.
Wiktoess oar kende aud seals of date ss whove,
Wicahaokdeun {Williawm T. Selwya}, sezl; and others:

Therefors,
Be it epncted by the Benate and Houss of Bepresentatives of the Agceennt oo
United States of Ameries in Covgress assembled, That said &
m% -t nltlgntht SAME Emﬁ? iu, mﬁuptﬂl.;ﬂ]ﬁﬂ&& :'I::]E:at rnllrmemi .
ak o purpead of enrryiog the v o o into g i""" e
there is bereby approprinted, out of 3?1? & in tho Treasury ot eriif odiece
etherwise opproprioted, the sum of alx I thomannd dollace, or
so much thereol as may be necessary, of which amouatl (e aam of fve
bundred thouwsand dollars shall ke pluced to the credit of said tribe in
the Trezsury of the United Stales, and alall et lnterest ot the rate  1streed
ol I#lv;ru{' cerlum per snnnm from the Arst day of Japuary, elghteen
bundred aud sisety-thres, said interest to be pail aad distribated to
#mid Lrile na provided in arficles Ave and eix of eaid agreement. Of o=@y s
the amount berein approprialed ope hondrad thensand dollars sball be
Tmmedin availabie to be paid to sskd tribe, a8 provided in ssction
ooe of article thees of aokd agrecment.  Thern isalo bereby appropri-  Poesau teaduis
ateal the farther sum of ten thousaed dollars, or so mosh thereod 13
mny be necesgary, which gum shell he imu-:udiatalg available, tobe paid
to the adalt wale menbers of said tribe, as provided iu actiele savon of i
sabd sgreement.  Thers isalso herely approprinted the farther gum of  Parmrsts fessinm
eleven thonennd four Lonedeed and soventy-five dolbars, which aom sball
be - immedistely svadable, to e paid sz provided in avticls Sfteen of
anit] pgreement: Prot'-iﬂ-sf, That nove of the movey to be paid tosakl ImEee L
Imnddigns mmler the Lecma of sadd agreement, nor ooy of (he juterest
theroom, shall be wngmtﬁniht payment of apy clobus, judgusenis, or
diamed to

demnnds againes Indians for daea pes or ations
bave been commitied prior fo the siguing of 2o pmeni.
That the lnods by said went cedeil, to the United States shall, | Lisds spaned 1o

npon Emdtmtmn 7 the Presidant, be opened Lo sobilement, and shall s sbeeas.
be aubject to dispesal ooly noder the bomestend swd towo-sita lnws of
the United Btates, excepbiog the sixteauth and thirty-sizth sections in
each Congressional township, which sboll be reserved for comion-
school purposes and be sulject to the Juwe of the Btate of Boath
Dakota: Previded, That ebch sottler on enid lands shall, in niddition to  Fresie.
ithe foes provided ‘tlﬁarl:l.w,pn].r to the United States for tha land so tuiren w&:_q%‘-h:-l [myment
by lum bl s of thees dollars aml seventy-five conta per nere, of which
#um ba shall pay ffty cents &t the time of making Lis eriginel cutry
and the balaves before makiong final Fandd cesetving somtificatn of
Bk enlEy | but tha ﬁgl:ta. af ﬂnt'sgu?lhuhmggq] Tngon saldiers and 5'-"' el apHars
snilors, a6 defiued wod deseelbed in scctions twenty-three buudred aml g
four and tweoty-threo hundred oned Ave of the Revims] Bintutes of the
United States, sbull not be abridged ezcept ns to the sumw to be pail
aa aforesaid.

That the Becretary of the Intevior, apon proper plals and desoriglion | Tesats tlet g
being furnighed, s hereby anthorized toissue s bo Gl lea Pieod o
‘aml Felix Bronet, and W, T. Scelwyn, United States interpreters, for
nof to exeeed ong aere of el encl, o pe to cwbrace thedr howses near
the agency buildings upon said reservation, but ot to embrace auy
buillings owned by the Goverumeng, epon the peymost by esek of
gaid persong of the sum of thrss dollars and seventy-five cants.

Thas every person who ekall eail or give awny avy intoxicating liquors e e, of el
of other lotoEicnuts apon any of the hods by eaid asreement eeded,
of upou any of the ands ineluded in the Yapkion Bioux Indian Reser.
vatiocn as crruhllhgf the treaty of April pineteenth, eizhtesn Enndred
andl fifky-eight, shall ba punishabla by imprisonment for nol were thay  FRekbot
two years ond by & fne of not more than thres bundred dollars,
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IN THE SUPREME COURT
STATE OF SOUTH DAKOTA

Nao. 31007

STATE OF SOUTH DAKOTA,

Flaintiff and Appellee,

V.

HAZEN HUNTER WINCELER,
Defendant and Appellant.

PRELIMINARY STATEMENT

In this brief, Defendant and Appellant, Hezen Hunter Winckler, is
called “Winckler.® Plaintiff and Appellee, the State of South Dakota, is
called “State.” Because of the overlap between this case and its sister
appeal, 31006, and because Winckler asks this Court to consider his
jurisdictional arguments in both appeals by reference to the other, the
State makes references 1o both underlyving circuit court cases in this
brief. References to documents are as follows:

Charles Mix County Criminal File No. 23-297 ..o vvvveeve. BE

Charles Mix County Criminal File No. 24-85......cc0 0000 SE2

Winckler's Appellant Brief in Appeal No. 31006 .............. WB

Winckler’s Appellant Brief in Appeal No. 31007 ............ WB2
All document designations are followed by the appropriate page

num bers,



JURISDICTIONAL STATEMENT
The Honorable Bruce V. Anderson, Charles Mix County Circuit
Court Judge, entered a Judgment of Conviction in Charles Mix County
Criminal File 24-85 on January 8, 2025, 8R2:600-01. Winckler filed a
Naotice of Appeal on February 6, 2025, SR2:604-05. This Court has
Jjurisdiction to hear the appeal under SDCL 23A-32-2.

STATEMENT OF LEGAL ISSUE AND AUTHORITIES
WHETHER THE CIRCUIT COURT PROPERLY DENIED WINCKLER'S
MOTION TO DISMISS FOR LACK OF JURISDICTION BECAUSE THE

CHARLES MIX COUNTY COURTHOUSE AND JAIL ARE NOT [N INDIAN

COUNTREY?

The circult court denied Winckler's motion to dismiss.

18 L1.8.C, 1151

South Dakota v. Yankton Sioux Tribe, 522 115, 329 (1998)

Bruguier v, Class, 1999 3.D. 122, 599 N, W.2d 364
Alaska v. Native Vill. of Venetie Tribal Gow't, 522 U5, 5320 [1998)

STATEMENT OF THE CASE
A grand jury indicted Winckler in February 2024 in Charles Mix

County Criminal File Number 23-297 for felony failure to appear,
violating SDCL 23A-43-31. 8R:4-53. The State filed a Part 11 Information
in April 2024, 8RE:10. While awaiting tnal on his failure to appear case,
the State filed a Complaint against Winckler in April 2024 in Charles Mix

County Criminal File Number 24-85 for simple assault, violating SDCL

22-18-1(5). SR2:4.



After being found gunilty of failure to appear in a December 20024
Jury trial, Winckler entered a Stipulation with the State that same
month, SR:335, 340-42. The Stipulation specified Winckler would
admit to the Part I Information in Charles Mix County Criminal File
Number 23-297 and emter a gailty plea for simple assault in Charles Mix
County Criminal File Number 24-85. 8R:340-41. The State agreed to
dismiss charges in other eriminal files and recommend a sentence of six
voears im prisonment with six yvears suspended for Charles Mix County
Criminal File 23-297. SR:342.

The eircuit conrt accepted the plea agreement and entered a
Judgment of Conviction in January 2025 that sentenced Winckler wo six
vears imprisonment with six vears suspended, and it entered an
Amended Judgment of Conviction in March 2025 that issued the same
sentence, SR:355-57, 371-73. The cimuit court also entered a
Judgment of Conviction in January 2025 for Charles Mix County
Criminal File Number 24-B5 sentencing Winckler to 261 days in jail with
261 davs credited for time served. SR2:6040-01.

STATEMENT OF THE FACTS
Winckler, a member of the Yankton Sioux Tribe, was housed in
the Charles Mix County jail on April 2, 2024, when he attacked a fellow
inmate. SRE2:2. Winckler and the victim were playing a board game, and
the victim stated he no longer wanted to play. 8E2:2. Winckler then

declared the victim still owed him an item placed as a bet before the

3



game started. 8R2:2. As the victim walked away, Winckler ran at him
and punched him in his face multiple times and pulled him down to the
ground by his hair. SR2:2. He pressed the attack by punching the
victim in the face several more times on the ground. 8R2:2. Winckler
then ran to his cell and tried o coax the victim to come in there with
him. 3R2:2. The State filed a Complaint charging Winckler with sim ple
assault. Sk2:4,

Winckler moved to dismiss the simple assault casc on June 19,
2024, alleging that the circuit court lacked jurisdiction because the
Charles Mix County jail, located in Lake Andes, was in Indian Conntry
umkler federal law., SRK2:12-14. Winckler also filed a motion to dismiss in
his failure to appear case on August 14, 2024, alleging that the Charles
Mix County courthouse was in Indian Country. 8E:23-24, To allow time
to deal with these motions, the circuit court rescheduled Winckler's jury
trial in the failure to appear case for the week of December 9, 2024, and
it set a hearing for argnments on Winckler's jurisdiction motions for
September 11, 2024, 8R:606, 688; SR2:610.

After the hearing on September 11, 2024, the clrouit court denied
Winckler's motions to dismiss and issued memorandum decisions
explaining its reasoning. SRE:118, 141, 151. The circuit court ruled that
the Charles Mix County courthouse aiul jail did not meet the definition of
Indian Country, and therefore it had jurisdiction over Winckler’s criminal

cases. BR:125; BR2:550.



Winckler pleaded guilty to the simple assault charge and was
sentenced to 261 days in jail with 261 dayvs credited. BR2:600-01.
ARGUMENT
THE CIRCUIT COURT PROFEELY DENIED WINCKLERS MOTION
TO DISMISS FOR LACK OF JURISDICTION BECAUSE THE

CHARLES MIX COUNTY COURTHOUSE AND JAIL ARE NOT IN
INDIAN COUNTRY.

A. Background

Winckler moved 1o dismiss both cases, alleging that the circuit
court lacked jurisdiction over his cases because the Charles Mix County
courthouse and jail, located in Lake Andes, are in Indian Country under
18 LLS.CL 1151, SRE:12-14, 23-25. After a hearing on September 11,
2024, the circuit court ruled it had jurisdiction over both cases becalse
the courthouse and jail were not Indian Country. SR:118-235; S8R2:550-
a7, For this Court’s convenicnee, the Indian Country jurisdiction issue
is replicated in its entirety, addressing all three subsections of 18 U.8.C.
1151, in appeals 31006 and 31007.
B. Standard of Review

“Duestions of jurisdiction are legal questions reviewsd under a de

novo standard.” State v. Beftelyoun, 2022 8.1, 14, 116, 972 N.W.2d 124,
128-29 [gquoting State v. Owen, 2007 8.00. 21, 110, 729 N.W.2d 356,
362). Winckler's motion to dismiss attacked this Court's subject matter
Jurisdiction over this case. When presented with a factual attack, the
Court is *free to weigh the evidence and satisfy itself as to the existence

of its power o hear the case.” Alone v C Brunsch, nc, 201% 8.1, 41,



Y12, 931 N.W.2d 707, 711 (internal citation omitted), To resolve the
factual attack, the Court may consider evidence outside the pleadings.
Hutterville Hutterian Brethren, Inc. v. Waldner, 2010 8.D. 86, §20, 791
N.W.2d 169, 174.
C. Analysis.

Under 18 ULS.C. 1151, Indian Country is defined as:

fa) all land within the limits of any Indian reservation
urder the jurisdiction of the United States
Covernment, notwithstanding the issuance of any
patent, and, including rights-of-wav running through
the rescrvation,

(b)) all dependent Indian communities within the
borders of the United States whether within the
original or subseqguently acquired territory thereol, and
whether within or without the limits of a state, and

{cp all Indian allotments, the Indian titles to which
have not been extinguished, incloding rights-of-way
running through the same.

The Charles Mix County courthouse and jail do not gqualify as Indian

Country under any of these definitions.

i. The Land is Not on an Indian Reservation under 18 U.8.C.
1151{a)

o Historical Overview of Charles Mix County
The United States Supreme Court summarized the ereation of the
Yankton Sioux Reservation as follows:
At the outset of the 19th century, the Yankton Sioux Tribe
held exclusive dominion over 13 million acres of Lo
between the Des Moines and Missowrd Rivers, near the

boundary that currently divides North and South Dakota. In
1858, the Yanktons entered into a treaty with the United



Btates renouncing their claim to more than 11 million acres
of their aboriginal lands in the north-central plains]. |

The retained portion of the Tribe's lands, located in what is
now the southeastern part of Charles Mix County, South
Dakota, was later surveved and determined to encompass
430,405 acres. In consideration for the cession of lands and
release of claims, the United States pledged to protect the
Yankton Tribe in their “quiet and peaceable possession™ of
this reservation amd agreed that *[njo white person,” with
narrow exceptions, would “be permitted o reside or make
any settlement upon any part of the freservation].” The
Federal Govermnnent further promised o payv the Tribe, or
expend for the benefit of members of the Tribe, $1.6 mitlion
over a o0—vear period, and appropriated an additional
$50,000 to aid the Tribe in its transition to the reservation|. |

South Dakota v. Yonkton Sioux Tribe, 522 U.S. 329, 333-34 (1998)
{internal citations omitted).

The federal government and the Tribe negotiated a second Treaty
in 1892, which Congress adopted in 1894, and this Court summarized
that history as follows;

|Als immigration increased and pioneers advanced ever
westward, settlers, railroaders, miners, and developers
brought increasing pressure to further contain Indian tribes,
calling for reservations to be opened for settlement and
inevitably extinguished. Reformers hoping to improve the
welfare of Indian people also sought to resolve the “hulian
problem” through a plan of assimilation, encouraging Native
Americans o become farmers and ranchers alongside
homesteaders. Congress supervensd with the Dawes
Severalty Act jor General Allotment Act) of 1887, followed by
a scrics of surplus land acts. With the allotment system, the
homesteading ideal would be applied to “civilize® Indian
people by forcing them onto individual plots cat out of
reservations, while freeing unassigned lands for non-lndian
settlement].|

The 1858 Yankton Treaty of Cession created a 430,495-acre
reservation along the eastern bank of the Missour] River for
the Yankton Tribe, Beginning in 1891, tracts within the



reservation were allotted to individoal Yankton Indians,
leaving approximately 168,000 acres of unallotted land. The
next year, in response to communications from the Tribe to
the Secretary of the Interior, the United States appointed the
Yankton Indian Commission to negotiate for the sale of the
surplus lands|.|

[Ajfter menths of negotiation, a majority of the male tribal
members and the Commission reached agreement. The first
two articles provided:

Article 1.

The Yankton tribe of Dakota or Stoux Indians hereby
oode, sell, relinguish, and convey to the United States
all their claim, right, title, and interest in and to all the
unallotted lands within the limits of the reservation set
apart to said Indians as aforesaid.

Article 11,

In consideration for the lands ceded, sold,
relinquished, and conveyed to the United States as
aforesaid, the United States stipulates and agrees o
pay to the said Yankton tribe of Sioux Indians the sum
of six hundred thousand dollars ($600,000), as
hereinbefore provided for|. |

[Tlhe unallotted lands were declared available for non-Indian

settlement effective May 21, 1895. That same year, South

Dakota took over civil and criminal jurisdiction in the region

and has since continuously maintained it].|
State v, Greger, 1997 8.1, 14, 1934, 539 N.W.2d 854, 857-59 {internal
citations omitted).

The Charles Mix County courthouse and jail sit on lands that were
initially allotted to a Yankton Sioux Tribe member, but subsequently title
to the land passed to non-Indian possession. Bruguier v. Class, 19949

S0 122, Y94-5, 099 N.W.2d 364, 366-67. This Court has summarized

the history of that land as follows:



After President Cleveland's proclamation opened the
unallotted lands for settlement in 1895, the area filled with
scttlers. The history is recounted in the writings of author
and journalist, Adeline 8, Gnirk. In her retelling, the
Chicago, Milwaukes & St. Paul Railroad secured a right-ol-
way in 1897 to extend its line through the opened
reservation from Napa to the place where the town of Platte
was later founded. The railbed was completed in 1900,
Within a year four townsites originated along the railway:
Wagner, Lake Andes, Geddes and Platte|.| Typical perhaps is
the rise of Lake Andes, which was platted in 1901 and
formally established as a town in 1904,

“When inherited Indian lands commenced to be sold, a
location was secured on Section <4, the present site,
This land inchuling the 80 acres then platted and the
120 acres adjoining had been allotted to John Arthur,
or Sparrow Hawk. He died and in 1904 his only heirs,
his wile Tanivawakanwin, and daughter Bessie Zitka
Koyewin were induced to sell BO acres of this land to
the Lake Atkles Townsite Company.

Even during the twenty-five vear trust period reguired
by the Dawes Act, Article X1 of the 1894 Act allowed
for the sale of allotied lands on the death of certain
allottees. By 1916, Lake Andes won a decade-long
battle with the other railroad towns to become the
county seat, replacing Wheeler, Construction on the
new courthouse began in 1917, The town remains the
county seat to this day. Its courthouse and law
enforcement center both sit on formerly allotted land.”

Bruguder, 1999 3.1). 122, 15, 599 N.W.2d at 366-67 (internal citations
omitted).

b. Courts Have Consistently Held That Lake Andes s Not an
mdian Reservation

The United States Supreme Court, Eighth Circuit Court of Appeals,
and this Court have all evaluated the legal history of the Yankton Sioux
Reservation and Lake Andes, with the conclusion being allotted lands

that passed out of Indian ownership are not part the Yankton Sious



Indian Rescrvation under 18 ULB.C, 1151{a). Yankifon Sioux Tribe, 522
1.8, at 357-38; Bruguier, 1999 3.1, 122, 140, 599 N.W.2d at 378;
Yankton Sioux Tribe v. U S. Army Corps of Engineers, 606 F.3d 8935, 897
(Bth Cir. 20 10).

In Yankton Siowx Tribe, the United States Supreme Court
acknowledged the Yankton Sioux Reservation was created through the
Treaty of 1858, 522 U8, at 334-35, The Court wrote, “only Congress
can alter the terms of an Indian treaty by diminishing a reservation|, |
and its intent to do so must be tlear and plain|. |™ Vankton Sioux Tribe,
222 118 at 343 (citations omitted). Eelving on the plain language of the
1894 Act, the Court held Congress diminished the Yankton Sioux
Reservation, Id, at 343-51, 357, The Court did not evaluate whether
Congress completely disestablished the reservation or whether a new
boundary existed. Id. at 3538; Bruguier, 1999 8.0, 122, 17, 399 N.W.2d
at 371. But the Court held that the reservation boundaries of 1858 do
not remain intact.  Yenkton Sioux Tribe, 522 LS. at 257-58.

In Yanktfon Siowx Tribe v. United States Army Corps of Engineers,
the Eighth Cirocuit suimnmarized the subsequent history of Yankton Sioux
Feservation federal litigation:

In South Daketa v Yankton Sioux Trnbe|,| the Supreme Court

held that the Reservation was diminished by the lands ceded

to the United States under the 1894 Act. However, the Court

declined to determine whether Congress disestablished the

Feservation altogether and remanded the case for further

procecdings. Since then, the remaining issues have been
litigated in two separate lawsuits before District Judge

10



Lawrence Piersol in the District of South Dakota and in
multiple appeals o this court.

The lead case concerned the jurisdiction of the Tribe, the
State of SBouth Dakota, and the United States over non-ceded
lands within the Reservation's original 1838 boundaries.
Initially, we rejected the State's contention that the
Reservation was disestablished by the 1894 Act, but we held
that the Reservation was further diminished when allotted
lands passed out of Indian ownership. Yankfon Sioux Tribe
v Gaffey, 188 F.3d 1010 (8th Cir. 1999), We remanded,
instructing the district court to determine what categories of
land comprised the diminished Beservation., Resolving
appeals from that ruling, we recently held that the
diminished Heservation consists of allotted lands that
remain in tmst, additional lamnds taken into tast, and ceded
lands reserved by the 1894 Act ("agency trust lands®).

G0 FL.3d at 897 (8th Cir. 2010) {internal citations omitted). Thus, under
the rulings of Eighth Circuit Court of Appeals, allotments that passed out
of Indian ownership are not part of the diminished Yankton Sioux
Reservation, Id Accordingly, becanse the land in gquestion was sold to a
non-lmklian, the land is not Indian Country under 18 ULS.C, 1151{a). M4,
Bruguier, 1999 8.D., 122, Y94-5, 599 N.W.2d at 366-67.

This Court has gone further than the Eighth Circuit and U8,
Supreme Court. In evaluating A similar jurisdictional issue to what
Winckler raises, this Court held that the Yankton Sioux Reservation was
“effectvely terminated.” Bruguier, 1999 8.0, 122, $10, 599 N.W.2d ar
A78. Regarding Pickstown, South Dakota, which is in in Charles Mix
County, this Court explained that:

Pickstown is not Indian country under 18 USC g 1151, Itis

not situated within the boundaries of A reservation becanse
the Yankton Sioux Heservation was effectively terminated by

11



the 1894 Act. Noris it trust land, a dependent Indian

community, or property held by the Tribe. Consequently,

the State properly exercised jurisdiction over Bruguier]. |
Id, Like the land in this case, the land at issue in Bruguier was former
allotment land that passed to non-Indian ownership. fd 999-5, 599
N.W.2d at 366-67; see also State v. Williamson, 87 5.D. 512, 515, 211
N.W.2d 182, 183-84 [1973) (holding “the Act of 1894 disestablished thart
portion of the Yankton Keservation which was ceded and sold to the
United States,” including the cities of Lake Andes and Wagner). Putting
these cases together creates the following overlap: the 11,8 Supreme
Court held the Yankton Sioux Eeservation was at the very least
diminished in 1894, and this Court and the Eighth Circuit both
concluded that the land at issue in Lake Andes cannot be Indian Country
umnkler 18 U.8.C, 1151{a) because it was allotted and sold to a non-
Indian. ¥ankion Sioux Tribe, 522 1.3, at 343-51; Bruguier, 1999 5.1,
122, 940, 5399 N.W.2d at 378; Yankton Sioux Tribe, 606 F.2d at 897, The
cirenit court had jurisdiction over Winckler,

¢ This Court Sheuld Not Cuverturm Bruguier

Winckler asks this Court to revisit this well-settled matter and
overturtn Bruguter, WHB:25-31; WB2:15-23. This Court “lapproaches| the
question of whether to depart from precedent with great caution and
restraint.” fnre Noem, 2024 3.D. 11, 148, 3 N.W.3d 465, 479 [guoting

Luze v. New FB Co., 2020 5.1, 70,948, 952 N.W.2d 264, 276-77). Five

factors are weighed in determining whether to “overrule flawed

12



precedent: (1) the quality of its prior decision's reasoning; (2) the
workability of the prior rule established by its precedent; (3) the
consistency of the prior decision with other related decisions; (4)
silbhsequent developments since the erroneons decision; and (3] the
extent of the reliance on the earlier decision.” id. 50, 3 N.W . 3d at 480.

Bruguider is a well-reasoned opindon that should not be overturned.
it re Noem, 2024 8.D. 11, 950, 3 N.W.3d at 480, see generally 1999 5.0
122, 599 N.W.2d at 364, That is because this Court relied on the plain
language of cession in the 1894 Act and compared it to the
disestablishment of the Lake Traverse Reservation. Bruguier, 19499 3.1,
122 at 919, 599 N.W.2d at 37 1-72 {citing DeCotequ v. Dist. Cniy. Court
Jor Tenth Judicial Dist., 420 U3, 425, 445 (1975)). This Court also
contrasted the differences in the language of the 1824 Act from Solem v,
Bartlett, where disestablishment of the Cheyvenne Eiver Reservation did
not occur. Id. 924, 599 N.W.2d at 374 [citing 465 V.8, 463, 474 [1984)).
This Court emphasized the histovical understanding that loss of
communal tribal ownership meant disestablishment, and highlighted the
stbsequent exercise of State jurisdiction over the area and historical
developments since 1894, M. §920-22, 35, 599 N.W.2d at 372-73, 376-
77. This analysis resulted in a well-reasoned conclusion that Pickstown
was not on a reservation because the reservation was “effectively

terminated.™ fd. §40, 5299 N.W . 2d at 378,
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Because Bruguier relicd on cases involving other Sonth Dakota
tribes amd very similar treaty language, it is consistent with other cases
in the area. 1999 8.D. 122 at §922-26, 599 N.W.2d at 373-74; In re
Noem, 2024 3.D. 11, 450, 3 N.W.3d at 480. This consistency includes
Yankton Stoux Tribe, where the LS. Supreme Court did not reach the
disestablishunent question becanse it did not have to, but still held the
reservation had been diminished, 522 U.8. at 358, Further, when the
U.8. Supreme Court did examine the language emploved by the 1894
Act, it found the reservation disestablished. DeCoteau, 420 U.3. at 435
n. 16. Bruguier is also consistent with other South Dakota cases that
predate it and hold that Lake Andes is not on a reservation. See
generally Greger, 1997 8.0, 14, 559 N.W.2d at 854; see also Williamson,
27 8.0 at 515, 211 N.W.2d at 184 (1973}, And while Bruguier docs
conflict with Eighth Circuit cases holding the reservation was not
disestablished, under the Supremacy Clause those are not controfling
authorities this Court must follow. Greger, 1997 5.0, 14, 96 n. 5, 559
N.W.2d at 859,

Bruguier is a workable opinion. See generally 1999 8.0, 142, 599
N.W.2d at 3641; In re Noem, 2024 5.1}, 11, 120, 3 N.W.3d at 480.
Winckler asks this Court for an extreme result—the sudden declaration
that half of Charles Mix County is still a reservation, which contradicts
over a century of development in the area and multiple precedents ruling

otherwise. WH:25-31; WH2:15-23; see, e.g., Greger, 1997 8.2, 14, 559
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N.W.2d at 854, Buch a result would be highly chaotic and unworkable,
but keeping the opinion intact is consistent with the historical
developments and precedents. See in re NMoem, 2024 5.D. 11, Y50,

3 N.W.3d at 480, Similarlv, the reliance factor also favors not
overturning the precedent.  nre Noem, 20024 8.1, 11, 420, 3 NW.3d at
480, Bruguier has been extensively relied on because the State has
continued o exercise jurisdiction in Charles Mix County, fd.; see
generally 1999 5.D. 122, 599 N.W.2d at 364. This Court has also relied
on the opinion by favorably citing it multiple times. See State v. Owen,
2007 5.D. 21, 940, 729 N.W.2d at 368, see also Siate v. Aesoph, 2002
3.0, 71, 194 n. 13, 647 N.W.2d 743, 758.

This Court must look at developments sinee the opinion in
question. In re Noem, 2024 5.0, 11, 450, 3 N.W.3d at 480, The major
development cited in Winckler's brief is MeGirt v. Oklahoma—the 3-4 1.8,
Supreme Court decision holding that the Creek Reservation in Oklahoma
was never disestablished. WB:25-31; WH2:29; see generally 591 U5,
894, But in MeCrrs, the ULS, Supreme Court held “disestablishment has
never required any particular form of words|. |™ M. at 904 [guoting
Hagen v. Utah, 310 U.5. 399, 411 {1994}]. The McGirt Court continued,
#[dlisestablishment| does require that Congress clearly express its intent
to do so, {cjommon|ly with an| %explicit reference to cession or other

langnage evidencing the present and total surrender of all tribal



interests, ™ Id. [quoting Nebraska v. Parker, 577 U8, 481, 488
(20 16)jother citation omitted)).

This Court’s ruling in Bruguier is consistent with MeGirt because it
acknowledged clear language of cession in Articles [ and 11 of the 1894
Act. Jd.; 1999 8.0, 122, 927, 599 NW.2d at 374, Such com portment
with a major development means Bruguier is still good law that should
not be overturned. Id.; mre Noem, 2024 8.0, 11, 750, 3 N.W.3d at 480;
MeGirt, 391 U.8. at 904, Further, the U.S. Supreme Court in MoGirt
knew the Yankton Sioux Reservation was at least diminished because it
favorably cited Yeankton Sioux Tribe., MeGirt, 591 LS. at 914-16.
Winckler failed to put forth a single reason this Court should abandon its
precedent. fnore Noem, 20024 8.D. 11, 950, 3 N.W.3d at 480,

ii. There is No Dependent Indian Community under 18 U.S.C.
1151(b)

18 LLB.C. 1151(b) delines Indian Country as “all dependent [ndian
communities within the borders of the United States whether within the
original or subsequently acquired territory thereol, and whether within or
without the limits of a state.” To be a “dependent Indian communiry™
uwikder U.S.C. 1151{b], the land must meet two requirements: 1} it must
have been set aside by the Federal Government for the use of the Indians
as Indian land; and 2) it muast be wnder federal superintendence. Alaska
v, Native Vill. of Venetie Tribal Gov't, 522 U8, 5320, 327 [1998). The land

at issue in Lake Andes meets neither of these requirements.
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a  The Land Is Not Set Aside by the Federal Governmend for Use
as ndion Land

“The federal set-aside requirement ensures that the land in
queston is cccupied by an ‘Indian community.™ Venetfie, 522 U.3, at
231, In Venetie, the Village of Venetie, which is home 1w the Neets'aii
Gwich'in people, sought to be recognized as a dependent Indian
commuonity. fd. at 524-25. The Secretary of the Interior had set up a
reservation for the Neets’aili Gwich’in i 1943 ourt of land surronnding the
Village of Venetie. i at 523, But in 197 1, Congress enacted the Alaska
Native Claims Settlement Act, or ANCSBA. Id. Under ANCSA, Congress
rescinded most of the land previously set aside for Alaska Natives and
transferred about $962 million and 44 million acres to state-charted
private business corporations with hative Alaskan sharcholders, id. at
924, The corporations received the land in fee simple with no federal
restrictions. fd.

The Neets’nil Gwich’in corporations with Native Alaskan
sharcholders obtained title to former Native Alaskan reservation lands
sel aside hefore 1971, fd. The corporations then transferred title 1o the
Native Village of Venetie Tribal Government, fd, The U.S, Supreme
Court held that these lands did not qualify as being set aside for an
Indian community because they were held in fee and capable of being
alienated to non-Indians and nsed for non-Indian purposes. fd. at 532-

33,
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In this case, the land in question was sct aside by the federml
povermment for use as Indian land, but the status of the land changed
when it was sold in fee to a non-Indian, Bruguier, 1999 8.D. 122, 9194-5,
299 N.W.2d at 366-67¥. At that point, the land was used to form Lake
Arnles, which was chartered under South Dakota law. . The ability (o
alienate the allotment o a non-Indian or use it for a non-Indian purpos:s
means the land does not meet the federal set-aside requirement.  Venetie,
922 .8, at 332-33. Further, in Venetie the Neets'aii Gwich'in corporate
ownership of previous reservation land was not enough to fulfill the
federal set aside requirement. Jfd. If indian ownership of former
reservation land is not enough o be a federal set-aside, then the land
being a former allotment that passed out of Indian hands over one
hundred years age cannot be either, See id, Without the federal set-
aside requirement, the community in Lake Andes cannot be designated
as an “Indian community” and is not Indian country under 18 U.8.C.
1151(k). Id at 530-31.

b. Lake Andes Is Not under Federal Superintendence

“The federal superintendence requirement guarantees that the
Indian commuikty 1s sufMiciently dependent® on the Federal Governiment
|so] that the Federal Government and the Indians involved, rather than
the States, are to exercise primary jurisdiction over the land in question.®

fd. The Inguiry is whether the entire community depends on the Federal

Covernment, not just the Tribe members living in the community,  fd
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The population of Lake Andes is abont two-thirds non-Indian,
Greger, 1997 3.D. 14, §29, 599 N.W.2d at 867, see also BRE2:313. The
federal government provides services and programs toe the Tribe, but
neither the town of Lakes Andes nor the courthouse or jail directly
benefit from those services and programs, SE2:147, 151, 191-92, The
programs and seivices are also spread acmoss the county: Indian Health
Services, the Bureau of Indian Affairs, the Yankton Sioux Tribal
Headguarters, and tribal court are in Wagner, and Marty Indian School
is in Marty. BR2:147, 151, 191-92; Stathis . Marty ndian School, 2019
5., 33, 52, 930 N.W.2d 653, 655. Under Venetie, even if the federal
government provides “health, social, welfare, and economic programs to
the Tribe,” those tvpes of programs are classified as “general federal
aid[,]” not “active federal control® that proves “federal superintendence.”
222 115, at 334,

The State and its subdivisions are responsible for the care and
superiniendence of Lake Andes: the city of Lake Andes maintains the
roads; Charles Mix County provides law enforcement services o the city;
the Lake Andes School District provides educational services; and the
Lake Andes Fire Department provides fire protection scivices, 8R2:501-
23, Itis true that the Yankton Sioux Tribal Police has an office in Lake
Amles, but there are some parcels of land in Charles Mix County that
still constitute Indian country, so the tribal law enforcement services are

needed there, SR2:263. Further, the couwthonse and jail are not held in
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trust, and it is not under the “absolute jurisdiction and control of the
United States™ or “under the jurisdiction and control of Congress for all
governmental purpeses relating to the guardianship and protection of the
Indians® like other dependent Indian communities. Venetie, 522 U5, at
aad-34 [internal citations omitted), The Charles Mix County courthouse
and jail where Winckler committed his crimes are not Indian Country
under 18 ULS.C, 11531(b).

ili. The Land Is Not an Indian Allotment with Unextinguished Title
under 18 U.8.C, 1151(c)

Uler 18 U.S.C. 1151jc), “all Indian allotments, the Indian titles to
which have not been extinguished, including rights-of-way mnning
through the same”™ are Indian country. The land at issue is not [ndian
country under 18 WS, 1151§c) because the Indian title was
extinguished when the land was sold to a non-Indian. Bruguwier, 1999
sS.0D. 122, 95, 099 N.W.2d at 367.

This Court quoted the U.5. Supreme Court to explain how *Indian
title™ is extinguished:

The simple criterion is that as o all the lands thus described

it was Indian country whenever the Iidian ttle had not been

extinguished, and it continued w© be Indian country so long

as the Indians had title 1o i, and 1o longer. As soon as they

parted with the title, it ccased to be Indian country, without

any further act of Congress, unless by the treaty by which

the Indians parted with their ttle, or by some act of

Congress, a different rule was made applicable to the case.

Bruguter, 1999 5.0, 122, 922, 599 N.W.2d at 373 [quoting Bates 1.

Clarie, 95 ULS, 200 [1887)). “Indian title in common, or put another way,
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tribal title, ended when tribal ownership ended.” Id. [citations omitted),
In Bruguier, this Court held the State has jurisdiction over allotted
parcels no longer titled in Indian ownership. Id. 934, 399 N.W.2d at
376, Thus, the State had jurisdiction over Winckler becanse the land ar
issue 15 an allotment that passed to a non-Indian.  fd.

The Eighth Circnit examined jurisdiction on the Yankton Sioux
Reservation under 18 U.S.C, 11514¢) in Yankton Sioux Tribe v, U.S. Army
Corps of Engineers, 600 F.3d 895 (Bth Cir. 2010). The Eighth Circuit
disagreed that the Yankton Sioux Reservation has been disestablished
and described the boundaries: “[the] Reservation consists of allotted
lands that remain in trust, additional lands taken into trust, and ceded
lands reserved by the 1894 Act.® Md, at 897, But the Eighth Circuait held
“lands originally allotted to tribal members which have passed out of
Indian hands®™ are not part of the diminished reservation, /d. at 898
lquoting Gaffew, 188 F.3d at 1030). Thus, despite disagreement on the
disestablishuent question, the Eighth Circuit and this Court agree that
Indian title is extinguished on an allotment when it is sold (o a non-
Indian. & Because the former allotment at issue was sold 1o a non-
Indian, the land is not Indian country under 18 U.8.C. 1151c).
Bruguier, 1999 513, 122, 95, 599 N.W.2d at 367. The circuit court
properly denied Winckler’s motion to dismiss because the State had
Jurisdiction over Winckler’s simple assault that tooll place in the Lake

Andles jail.
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CONCLUSION
Based on the foregoing argnments and authoritics, the State
requests that Winckler's convictions and sentences be atfirmed,
Fespectiully submitted,
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IN THE SUPREME COURT
OF THE
STATE OF SOUTH DAKOTA

STATE OF SOUTH DAKOTA,
Plaintiff and Appellee.

v, No. 31007

HAZEN WINCKLER,
Defendant and Appellant.

R

PRELIMINARY STATEMENT

The Settled Record will be referred to by the designation “SR.” Appellant’s
Appendix will be reterred to by the designation “App™ and is cross-referenced to the
Setiled Record in the foregoing Appendix Table of Contents. Hazen Winckler,
Defendant and Appellant, will be referred to as “Winckler,” Winckler's Appellant Brief
filed im this appeal, No. 31007, will be referred to by the designation "WE.” The State of
South Dakota, Plaintiff and Appellee, will be referred to as “the State,” The State’s
Appellee Braef in this appeal, No. 31007, wall be referred to by the designation “SB.7 All
documen designations will be followed by the appropriate page numbers,

Consistent with Winckler's opening brieling (WB 1), Winckler's comciding
appeals. No. 31006 (11CRI23-297) and No. 31007 (11CRI24-085), encompass the same
jurnsdictional issue. Winckler's arguments i No. 31006 focus on the specific legal
questions under 18 1L8.C. § 11531{b) and {¢). and his arguments in No. 31007 focus on
the specific legal questions under 18 U.S.C. § 1151(a). All areuments under 18 LI.S.C, §
1151 a), (b and (c) apply equally as well in both appeals with respect to the

Jurnsdictional issue raised. which Winckler joins for consideration in each appeal,



JURISDICTIONAL STATEMENT

The parties agree that this Cowrt has jurisdiction under SDCL 23A-32-2. (WB 1

SB 2}
STATEMENT OF THE CASE AND FACTS

The parties agree, and the circuit cournt found that “defendant [Wincklar] is an
enrolled member of the Yankton Sioux Tribe. and that all defendant’s alleged crimes
occurmed on the same tract of land. .7 (App. 8-9; 8B 3-4). The said tract of land — part of
the aboriginal lands of the Yankton Sioux Indians reserved in the 1858 Treatv, 11 Star
T43-747, subsequently allotted by US Trust Patent dated May 8 1891, and specifically
guaranteed to the Tribe in perpetuity in the Act of 1894, 28 Stat. 314-318 {App. 38-54) -
i included in what is now Lake Andes,

REPLY TO STATE'S ARGUMENTS

This case i rezolved by the fundamental principle that decizions about altering
sovercign nights are the sole province of Congress, and Congress malkes those decisions
by speaking clearly 1 the text. The State’s arguments across all subsections of 18 U.S8.C.
§ 1151 hinge on the premise that Indian land here 15 divested of its Indian country status
whenever an individual Indian sells and transfers such Lland to an individual non-Indian.
This is mistaken because Indian country is a form of sovereign status that can only be
changed by Congress. And the notion that a sovereign ¢laim to land depends on the race
or status of the private landowner has never been prescribed by Congress.

Indian country 1= detined under federal statute. 18 ULS.C. § 1151, to inchude all
land within Indian reservations, dependent Indian communities, and Indian allotments

where the Indian title has not been extingmshed. This designation provides a geographic,



lermitorial basis for tribal sovercignty, where tribal and federal authority apply, and state
jurisdiction 15 generally excluded or lnnited unless explicitly authorized by Congress,
The recognition of Indian country as a distinet jurisdictional space is a form of soversign
status that 15 not hightly revoked, nor subject 1o divestiture merely by the transfer of land's
legal title from an individual Indian to an individual non-Indian. See MeGirt v.
Oklahoma. 140 5. Ct, 2452, 2464 (20200

l. Indian Coantry, the Yankton Sioux Reservation, nnder 18 ULS.CL § 1151{a).

Without direct reference to the cannons of construction, the State argues that the

lands at issue are not Indian country under 18 1T1.5.C. 1151(a), because they “were
mitially allotted to a Yankion Sioux Tribe member, but subsequently title to the land
pazsed to non-Indian possession.” (3B & (citing Bruguier v, Class, 1999 8.1 122, 1 4-5,
304 MNoW.2d 364, 366-67)). First, the State’s Bref (at pp. 6-7) quotes from South Dakota
v, Yankton Siouy Tribe, 522 U8, 329 (1998), wherein the United States Supreme Count
recognized that the Yankton Sioux held exclusive dominion over 13 million acres of land
by the year 1800 at the latest. and in 1258 the Tribe entered into a Treaty with the United
States ceding all aboriginal lands except approximately 400,000 acres located in what 15
now Charles Mix County, South Dakota. Id, 322 U8, a1 333-34 (citing Treaty of Apr. 19,
1858, 11 Stat. 743, 744} In consideration for the cession of all aboriginal lands except
400,000 acres thereol] the Umted States promised 1o protect the Tribe in their “guiet and
peaceable possession”™ of the reserved tract of land and “fturher promised to payv the
Tribe, or expend for the benefit of the Tribe, $1.6 million over a 50-vear period. and
appropriated an additional £30.000 to aid the Tribe in its transition to the reservation

through the purchase of livestock and agricultural implements, and the construction of



houses, schools, and other buildings.™ [d., at 334 (citing 1858 Treaty, Arts. IV, X, 11 Stat.
744, 74T,

Next, however, with reference to the subsequent history including the practice of
allotment. the 1892 Agreement and Act of 1894, the State guotes from parts of the South

Dakota Supreme Court’s descriptions in State v. Greper, 1997 5.D. 14, 98 2-4, 559

N.W.2d 854, B56-59. (5B 7-8). Bui 322 alzo Yankton Sioux Tnbe, 522 U8, 329, at 335-

39 Yankton Sioux Tribe v. Gaftev. 14 F. Supp. 2d 1135, 1139-49 (D.S.D. 1998). The

State also quotes from portions of Brogoier v, Clags. 1999 8.1, 122, 99 4-5, 599 N.W.2d
364, 366-67, wherein it was recognized that Lake Andes was platted in 1901, situated
within Tribal allotted land which was later acquired by the Lake Andes Townsite
Company in 104 and designated the county seat in 1916, and the county courthomse and
law enforcement center both now sit om this land. (8B 8-9). Cntically though, the State
fails to identify any Act of Congress addressed in the cited case law to support its
contention that whether or not allotted land 15 part of the Yankton Sioux Reservation and
thus Indian coumntry under 18 LLS.C. § 1151{a). depends on the race or status of
mdividual landowners in the chain of title.

Meither the United States Supreme Court, Eighth Circuit Court of Appeals. nor
Souih Dakota Supreme Court have ever identified any congressional enactment
prescribing a rule of law that “allotted lands that passed out of Indian ownership are not
part of the Yankton Sioux Reservation under 18 US.C. § 1151{a).” (8B 2-10 (citing
Yankton Sioux Tribe. 522 U5, at 357-58, Bruguier. 1999 5.D. 122, 140, 599 N.W .2d at

378 Yankton Sioux Tribe v. 118, Armiv Comps of Engineers, 606 F.3d 895, 897 (&th Cir.

2010%).



In Yankton Sioux Tribe. the United States Supreme Court addressed a narrow
guestion concerning the status of unallotted, *surplus” lands that were ceded and sold to
the United States under the 1894 Act and specifically limited its holding, concluding only
that the 1894 Act “efTected a diminishment of Indian temitory, [so] the ceded lands no
lenger constitute *Indian country” as defined by 18 U.8.C. § 1151{a). and the State now
has primary junzdiction over them.” |d.. 522 U.8. at 333. The Court wrote, “States
acquired primary jurisdiction over unallotted opened lands where ‘the applicable surplus
land Act freed that land of its reservation status and thereby diminished the reservation
boundarics."" Id., at 343 (quoting Solem v. Bartlett, 465 1.8, 463, 467 (1984)), The
Court relied on the *cession” and “sum certain” language in Articles | and 1 of the 1894
Act to hold that Congress diminished the Yankton Sioux Reservation of “all the
unalletied lands within the lmits of the reservation.” Id., at 344, 357, The Court
explicitly declined to decide whether the 1894 Act altered the status of the allotted lands
which were not ceded to the United States by the Act, Id.. at 358 (specitically lmiting
holding “te the narrow question presented: whether unallotted, ceded lnds were severed
from the reservation,™).  Thus, contrary to the State’s asserfion, the United States
Supreme Court m Yankton Sioux Trbe did not conclude that allotted lands which passed
out of individual Indian ownership and into the hands of white owners, are not part of the
Yankion Sioux Reservation.

Here, under § 11531(a) the question is whether alioiied, Hon-ceded lands remain
part of the Yankton Sioux Reservation. That question can be answered in the affirmative,
In that. because Congress has never passed any law or laws providing for the cession and

fixed compensation with respect to any Yankton Sioux allotted lands, but in Fact



guaraniecd the allotted lands in perpetuity while reaffimming the 1858 Treaty promises in
the Act of 1894, at Arts. XL XTIV, XVII (App. 39-42, 52-33), it follows that all allotted
lands have remained part of the Yankton Sioux Reservation for “when Congress has once
established a reservation all tracts included within it remain a part of the reservation until

separated therefrom by Congress.” United States v, Celastine, 215 1.8, 278 285 {1909}

Yankton Sioux Trike v, Podhradsky, 606 F.3d 994, 1010 (8th Cir, 20100 ("Having found

no comgressional intent in the 1894 Act to divest these lands of therr reservation status,
we can only conclude that they remain reservation to this dayv]. |y {citations omitted),

In ¥ankton Sioux Tribe v. United States Anny Corp of Engineers, 606 F.3d 895

{&th Cir. 2010, the Eighth Circuit pretaced is decision upon the litigation history in the

case line of Yankton Sioux Trnbe v, Gaffey, 185 F.3d 1010 (8th Cir. 1999) and Yankton

Sioux Tribe v. Podhradsky, 606 F.3d 994 (8th Cir. 2000):

“Because this appeal was briefed and argoed with the cross appeals
pending in Podhradsky, the parties have understandably reiterated their
core positions in that case, namely, the Trbe s contention that the
Reservation was diminished only by the sales of surplus lands ceded by
the 1894 Act (az the Supreme Court held in Y ankton Sioux Trbe), and the
State's contrary contention thal the Reservation was altogether
disestablished by the 1894 Acl, We rejected those contentions in
Podhradsky. That decision 15 final {subject only to further review by this
court or the Supreme Court). Therefore, we will discuss in this opinion
only those issues raised by the Tribz that were not presemted to and
decided by the court in Podhradsky ™

Id.. 60 F.3d 895, 898. The opinion thus relied principally on “the law of the case™ from

the Gailev/Podhradsly litigation in that the Y ankion Sioux Reservation continues o exist

' “The law of the case doctrine means “that when a court decides a rule of law, that
decision should govern the same 1ssues in subsequent stages of the same case.™
Podhradsky, 606 F.3d 994, 1004 (quoting Gander Mountain Co. v, Cabela’s. Inc., 540
F.3d 827, 830 {8th Cir. 2008)).




under § 1151(a), “bul docs pot include allotted land that passed out of Indian hands.™ [d.
(citing Podhradsky, 606 F.3d 994, 1004-1003, applying Gaffev. 188 F.3d at 10300, Much
like the Court’s analysis in Bruguier. however, ceriain conclusions in Gaffev are
problematic and erroneous in important respects. (WHB 16-31).2

Critically, the Eighth Circuit in Gatfev did not discuss. analvze, or substantively
consider Articles X1 and X1V of the 1894 Act, which confirmed the allotted lands,
guaranteed Tribal rights. and promised that Congress would never pass any law
alienating any part of the allotted lands from the Yankton Sioux. [d., 188 F.3d 1010, at
1016, 1019 n, & 1023-1028 Instead, the Eighth Circuit commented that under the
General Allotment or Dawes Act, "it was understood that when an allotment passed out
of trust status and the allottee received that land in fee, he also became subject to the civil
and criminal laws of the State see Dawes Act, 24 Staf, at 389-90, and could then sell his
land to non Indians if he choze,™ Gaftey, 188 F.3d at 1016; but see also MoCrirt, 140 5.
1, 2452, 2464 (discussing practice of allotment and explaining that “Congress does not
disestablish a reservation sumply by allowmng the transfer of imndividual plots, whether to
MNative Americans or others™); State v. Brester, 2023 OK CR 10, 9% 26-35, 531 P.3d 125,

133-137 {discussing allotment and Indian country status) (citing cases).

* Notably, while the Court in Brupuier relied on DeCoteau v. Dist. Cty. Court for Tenth
Judicial Dist., 420 17,8, 425 (1975), in finding a congressional intent to terminate the
reservation, the Eighth Circuit in Gatfey found DeCoteau 1o be materially distinguishable
and not controlling of the isswes regarding Yankton Sioux allotted lands under the 1894
Act. Thus, although both Bruguier and Gaffey endorsed an imcremental theory of
dumimslument. the two cases are conflicting on the ssue of disestablishment. In any
evenl McGirt v. Oklahoma applies with equal force to both disestablishment and
diminishiment. See MeGirt, 140 5. Ct. 2452, 2462 (2020) (“only Congress can divest a
reservation of its land and diminish itz boundaries™) (etation omatted) (cleaned up).
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Further, the Eighth Circuit couched the Gaftey decision by discussimg the
subsequent “treatment of the Yankton areas in the years tollowmg the passage of the Act™
and the fact of non-Indian settlement in the affected region. Id., at 1028-29; but see
MoGin. 140 8. CL at 2469 (“[t]hers 15 no need (o consull extratexinal sources when the

meaning of a statute’s terms is clear™); Oneida Nation v. Vill. of Hobart, 968 F.3d 644,

675 n.4 (Tth Cir. 20200 (“We read McGin as adjusting this [Solem ] tramework by
establislung statutory ambiguity as a threshold for any consideration of context and later
history. ™). And while concluding that the 1894 Act “did not intend for the tibe to retain
comtrol over allotted lands which passed out of trust and into non Indian hands,” the
Eighth Circuit also explicitly qualified the Gaffey decision by acknowledging that it was
based on a “lack of comtrolling precedent™ and general “assumption” that fee lands were
not under tribal jurisdiction, and specifically hmited 1ts judgment to “hold only that the
land reserved to the faderal government in the 1894 Act and then returned to the Tribe
continues to be a reservation under § 1151¢a).]" Id., 188 F.3d at 1021, 1034 sce also

Yankton Sioux Tribe v. Podhradsky, 606 F.3d 985, 989-90 (8th Cw. 2010) {discussmg

hmits of Gaffey holding). Finally, the Eighth Cireuit’s decision m Gaffey 15 an outher
that stands on its own as “the only case in which a Court of Appeals has embraced an
mcremental theory of diminishment.” Oneida Nation, 968 F.3d 664, 680-681 {“the theory
of meremental diminishment embraced in Gaffer - in which individual parcels of land
would be removed from the reservation as they passed o the hands of non-Indians - is
at odds with Seymionr, Ao, and the Supreme Court’s hostility toward rules that would

create checkerboard jurisdiction™).



Thus, LS, Amny Corps of Enginecrs merely noted adherence to Gaffey as the
“law of the case” in considering the validity of land transfers by the 1.8, Amny Corps of
Engineers to the State of South Dakota. But Gaffey’s appreach of incremental
dimimishiment is premised on the notion that the practice of allotment created the
possibility that some parcels of the Yankton Sioux Reservation might — at some unknown
times, perhaps decades later — pass into non-Indian hands and thereby further diminish
the Reservation beyond the unallotted lands ceded by the Act of 1894, THustrative of the
fundamental flaw in that premise is the question recently posed by the Seventh Circuit,
“How could we say that Congress clearly intended to do something (diminish the
Reservation) when it had no idea when or to what extent the Reservation would be
diminished?” Cmeida Nation, 968 F.3d at 679 n. 10, Still, as the State comectly notes, the
South Dakota Supreme Court “has gone further™ by concluding in Bruguier that the
Yankton Sioux Reservation was “effectively terminated™ because of incremental
diminishment. (SB 11 {citing Bruguier, 1999 5.1, 122, § 40, 599 N.W_2d at 378)), But
that conclusion conflicts with Galley’s conclusion of a continumg Yankton Sioux
Reservation notwithstanding diminishment.

The State additionally cites State v. Williamson, 87 S.D. 512, 515 211 NW.2d

182, 183-184 (1973 (SB 12), which held that Articles T and IT of the 1894 Act provided
“an outright cession and sale by the Yankion Sioux Tnbe of its unallotted lands within
the reservation to the United States.™ Id. In 20 holding. howeaver. the Count ermonzously
determinad that the town of Lake Andes was situated upon unalfotted lands ceded and
sold by the Tribe to the United States. Id.. 87 S.D. 512, at 514, Here, it is undisputed that

Lake Andes 18 situated upon Yankion Sioux allotted land — that being, aboriginal lands



reserved in the 1858 Treaty, subsequently allotted, and specifically guaraniced to the
Tribe in perpetuity in the 1894 At {App. 37-54)

The State contends this Count should continue 1o adhere to iis Bruguier opinion.
(5B 13-16). First. the State argues that the decision s well-reasoned because it relied on
the “plain language™ of cession m Articles 1 and IT of the 1894 Act and compared it to
similar language found in the Sisseton Agreement addressed in DeCotean. (8B 13),
However, while the 1894 Act’s Article [ provided for cession of “all the unallotted lands™
and Article 11 provided for the sum certain pavment of S6(00. (MK} in consideration For the
unallotted lands thereby ceded, the State fails to identify any language in the Act of 1894
ceding any of the allarted lands. Nor did the Court in Bruguier identify any such
language with respect to the allotted lands,

Instead, the Brugmer Court, as the State pomis oul, cited to DeCoteau and likened
the Yankton Agreement in the 1894 Act, to the Sizzeton Agreement ratified by the Act of
March 3, 1891, 26 Stat, 10335, However, if the 1S Supreme Court thought DeCoteau

contralled the reservation status of the Yankion Sioux allotted lands, o would have held

s0 1 Yankton Stoux Tribe, wherein the Stale expressly made the claim. Tt did not.
Moreover though, the Bruguier Court omitted important distinctions, mcluding that the
background of the Sisseton Agreement “was very different from that of the 1894 Act”
because Tribe members to the Sisseton Agreement “expressed a clear desire 10 tenminate
their reservation.™ whereas “there was no expression by the [Yankton Sioux| of an intemt
to eliminate their reservation.”™ Gaffey, 188 F.3d at 1020 (discussing and distinguishing
DeCoteau) And most importantly. particularly considering the gidance provided m

MeCiirt, “the content and wording of the agreements are very different, aside from the

10



particular cession language the Supreme Court compared in Y ankton.™ Caftey, supra,
{citing 26 Stat. 1036-38, compared with 28 Stat. 314-18),

In this regard, the Sisseton Agreement was comprised of just six articles, Articles
I through VI, 26 Star. 1035-38, whereas the Yankiton Agreement was comprised of
twenty articles, Articles I through XX, 28 Stal. 314-318. Critically, there are no
counterparts in the Sisseton Agreement to Articles ¥V, VIIL XL XIIL XTIV, XVIL and
KV found i the Yankton Agreement, see Article V (providing for the set aside and use
of interest monies to continue funding services for Yankions™ most helpless members, for
schools and educational purposes, and “for courts of justice and other local mstitution for
the benefit of said tnbe™), Anicle VI {reserving from sale surplus lands occupied for
agency, schools, and other purposes); Article X1 (providing for the disposition of allotted
lands of allotiees who die without heirs); Artele X1 {guaranteeing Y anklon Sioux
Tribal rights, including “the undisturbed and peaceable posseszion of their allotted lands™
and “all the nghts and privileges of the tnbe™); Article XIV (promising that “Congress
shall never pass any act alienating any part of these allotied lands from the Indians™);
Article X VII {prohibiting liquor upon any ceded lands and “opon any other lands within
or comprising the reservations of the Yankton Sioux™); and Article XVII (“T 1838 Treaty)
shall be in full force and effect™).

The provisions found in the 194 Act express the clear intent of the parties to
contimie the Yankton Stoux Reservation, an intent that the United States Supreme Court
did mot find from the Sisseton Apreement. With respect to the allotted lands addressed in
the 1894 Act. Congress explicitly guaranteed the Yankton Sioux “Tribal rights” mcluding

the “undisturbed and peaceable possession of their allotted lands,” “all the rights and

11



privileges of the tribe[,]” and pronnsed that “Congress shall never pass any act alienating
any part of these allotted lands from the Indians.”™ 1894 Act, Arts. NIT-NIV. The 1824
Act alzo specifically referenced and realTirmed the 1858 Treaty promises. 1894 Act. Ar.
XVIIL By material contrast, no such language can be found m the Sisseton Agreement.
The State fails reconcile the statutory text found in the Act of 1894 with the notion that
the Yankton Sioux Reservation was “effectively terminated” or otherwise disestablished
of its allotted lands by the Act.
The State further cites to the Bruguier Court s comment on the analysis taken

from Sclem v. Bartlett, 463 118, 463 (1984}, wherein the Supreme Court considered the

language of the Cheyvenne River Act and concluded that Congress neither disestablished
nor diminished the Chevenne River Reservation. (3B 13 {citing Bruguier, 1999 8.1, 122,
424, 399 N.W . 2d a1 374, quoting Yankion Swux Tobe, 322 118, at 330, discussing
Solem, 465 ULE, at 474)). The Brugwier Court’s review of language from Solem was
himited to the import of Article VIIT of the 1894 Act and went as far as to recognize that
“Irjeserving to the United States lands for agency, school and other purposes suggests
continued Government support for tribal members, and possibly evinces the notion of a
continuimg reservation.” Bruguwier, 1999 810, at 1 24, 399 N.W.2d a1 374

In dismissing that notion though. the Bruguier Coun stated that “setting aside
government land for school and agency purposes was common, even for a terminated
reservation.” citing footnotes 16 and 19 from DeCoteau and stitching together snippets
from a report of Government negotiators and the Senate Committee on Indian Aftairs. to
posit that “it was understood that on the Lake Traverse Reservation, the United States

would comtinue to own land For achool and agency purposes.”™ Bruewier. 1999 8.1 122, 9
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25, 599 N.W.2d at 374 (citing DeCotcay, 420 118, at 345 n, 16, 348n, 193 A full
reading of foolnotes 16 and 19, however, shows that DeCoteau 18 inapposite because the
Risseton expressed a clear desire to terminate their reservation in negotiating for greater
allotments for all Tribe members and a price per acre payment for the unallotted land,
through a comprehensive scheme unique and integral to the Sisseton Agreement.
Further, in DeCotean. where the Lake Traverse Reservation was held to be
disestablished. the Bupreme Court found that any school sections provisions were
irrelevant to the dispute before the Court. recognizing that “[tjhe *school provisions’
clause was not part of the 1889 [Sisseton] Agreement.” DeCoteau, 420 TLS. at 444 n.33
In fact. while the Sisseton Agreement did provide a right to any religious society or
organization occupving unallotied land for religious or educational work to purchase the
land, at Artacle IL, it 15 devoid of any provisions providing that the Unied States would
continue to own land for school and agency purposes, ¥ee Articles | through VI, 26 Stat,
1035-38. Thus, the Bruguier Court seemingly missed this omission from the Sisscton
Agreement. while giving gloss to discreet language from the lastorical record to disnuss
the import of Article VI of the 1894 Act.

Additionally, the State extrapolates the notion that “loss of communal tribal
ownership meant disestablishment™ from the Bruguier Court’s statements on certain
eneral perceptions and commentary from the allotment er. o support the argument of
disestablishment based on subsaquent events and expectations since 1894, (8B 13 (citing
Bruguier. 99 20-22, 36, 599 N.W.2d at 372-73, 376-TT). Quite simply though, the
analysis relied upon by the State ignores plain language of the 1894 Act explcitly

augranteeing “Tribal right=” 1o the Yankton Swows, including the “undisturbed and
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peaceable possession of their allotted lands™ and “all the nghts and privileges of the
tribe[.]" promising that “Ceongress shall never pass any act alienating any part of these
allotied lands from the Indians,” and reaffirming the 1858 Treaty promises. 1894 Aqt,

Arts. XTIIL XTIV, AVIL It also squarely conflicts with the rule reiterated in MeGint “that

Congress does not disestablish a reservation simply by allowing the transfer of individual
plots. whether to Mative Americans or others.” Id.. 140 8. Ct. 2452, 2464-65 (citations
omitted). Congress can reserve Tribal rights to allow them “to continue to exercise
governmental functions over land even though they no longer own it commumallby.™ Jd.
The rule extrapolated from Bruguier that private land ownership equates to
dizestablishment of a reservation is also contradicted by the Brugiier Court’s quotation
from Price and Clinton, recognizing, “Omee a reservation has been established. or
dependent Indian commumty shown to exast, it will remam Indian country until
terminated by Congress, irresprective of the nature af the lond ownership,”™ Id., 1999 8.1,
at 9 12 (quoting Monroe Price & Robert Clinton, Law and the American Indian 96 (2d ed
1973 (emphasis added). Considering the gimdance provided by McGart together wath
the explicit language in the 1894 Act guarantecing to the Y ankton Sioux the allotted
lands in perpetuity and remforcing the 18358 Treaty, the notion that private land
ownership and subsequent events “effectively terminated™ the Yankton Sioux
Reservation is emoneous. While the prior cases of this Court conflict with Eighth Circuit
cases holding that the Yankton Sioux Reservation continues 1o exist, MeGirt is
controlling authority with respect to the anakvsig that this Court must follow in

mterprating federal law. Art. VI cl. 2, US Const.
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It follows that Bruguier 15 not a workable opimon nor consistent with related
decisional authorities because it operates on an erroneols assumption that connects the
nature of private land ownership to the lands™ reservation or Indian couniry status,
preventing concrete predictable reliance on what i= or is not Indian country. Tying a
sovereign claim to the "race of the owner™ leads to absurd results of further patchwork
Jurisdiction toggling on every real estate transaction, which the law wiselv avoids. Indian
coumntry status provides certainty based on historical and legal boundaries described in
treaties mnd statutes, not based on Neeting demographics or individual land sales,

While the State characterizes Winckler's requested relief as “an extreme resuli™
that would be “highly chaotic and unworkable,” it does not describe how, (8B 14-15),
{see SR 018} In fact, Winckler's appeals concern a state court’s criminal jurisdiction
aver an Indian defendmt on a specifically descnbed parcel of land upon which Lake
Andes i= situsted. Winckler's requaested relief will not affect the state court’s criminal
junsdiction over white people in the arca, nor 15 Winckler asking this Court to
determinate 1ssues such as taxation, civil regulation. voting, economne development, or
environmental protection, which would encompass additional factual and legal
considerations not at 1ssue here. Further, as to any effects on law enforcement matters,
both the Yankton Sioux Tribe Law Enforcement Center and the Charles Mix County
Sheriff”s Office are in Lake Andes. so the lands at issue already have a strong law
enforcement presence from multiple jurisdictional authorities, Without a doubt.
cooperation among these povernmental entities to provide law enforcement and public
safety services to the area s advisable, and such government-to-govemment cooperation

has already proven workable. Ee. Yankton Sioux Tribe v, Podbradsky, 529 F. Supp. 2d
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1040, 1057-58 (D081, Dec. 19, 2007) (“the federal, state, county and city law
enforcement officers working on the Yanbkton Sioux Reservation have established a
workable system regarding the exercise of criminal jurisdiction™): (see also SR 262-266),
Any concern over jurisdictional gaps in the exercise of checkerboard criminal jurisdiction
on the Yankton Sioux Reservation can be addressed by the appropriate authorities,
meluding through cross-deputization, extradition, or other government -to-government
cooperation agreements.  And ultimately. Congress has the exclusive authority to define
Indian country jurisdiction, which it can change and redefine it it so chooses,

The State fails to address the substance of Winckler's arguments and authorities
explaining why the Bruguier opinion should be overruled. The fact that Bruguier has
been cited For discreet propositions by the South Dakota Supreme Court in subsequent
cases not invoelving the Yankion Sioux and has undoubtedly been pointed to by the State
to aupport sweeping assertions of jurisdiction and diestablizhing the Yankton Sioux
Reservation, does not speak to the opmion’s workability nor make it any more consistent
with other decisions in this area of law. Any reliance on the 1999 opinion for the
proposition that the Y ankton Sioux Reservafion has been “effectively terminated™ cannot
be justified given the Yankton Sioux legal history, 1838 Treaty and 1894 Act. public
records. realities on the ground, the continuing presence of tribal and federal authority
over the area and US Supreme Court and Eighth Circuit case law that continues Lo
recognize the existence of the Yankton Sioux Reservation. In as much as Indian country
status continues to exist with respect to allotted lands of the Yankton Sioux Reservation.
Bruguier. like Gaftev. prevents predictable and concrete reliance on what 15 or 15 not

Indian country with the theory of incremental diminishment.
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Finally, to briefly touch on MeGirt, the State points o the Supreme Court's
recognition that disestablishing or diminishing a reservation requires that “Congress
clearly express its intent to do =0,” which it has done with "[e]xplicit reference to cession
or other language evidencing the present and total surrender of all tribal imterests™ in the

affected lands. (SB 15-16): see MoGirt. 140 8. C1. 2452, at 2463-64. But while Articles 1

and I1 of the 1894 Act contain language of cession and certain payment for the Yankton
Sioux” unallotted lands. no such language exists with respect to the allotted lands.
Instead, Congress explicitly puaranteed the allotted lands to the Y ankton Sionx in
perpetuity and reaffinmed the 18358 Treaty, 1894 Act, Articles XTI, XTIV, XVTII.
Maoreover, the State does not point to any ambiguouns language in the 1894 Act that could
be read as an Act of disestablishing the allotted lands from the Yankton Sioux
Reservation. “Nor may a court favor contemporangons or later practices jastead of the
laws Congress passed.” MeGirt, 140 8, Ct. at 2468 (emphasis original). As the State
acknowledges, the United States Supreme Court in MeGir cited Y ankton Sioux Trnbe in
restating the fundamental rule of statutory interpretation: “There 15 no need 1o consult
extratextual sources when the meaning of a statute s terms 15 clear,” Id,, 140 8. Ct. at
2469, Bruguier goes much further than the terms found in the plain text of the 1894 Act.
1999 5.D. 122, 9% 28-35, 599 N.W.2d 364, at 375-376, Accordingly, and as previously
discussed, this Court should reconsider and overrule Bruguier.

Winckler's reply to the State’s arguments under 18 U.S.C. § 1151(b) and (<) is st
forth in the Replv Brief of Appellant in appeal no. 31008 and is incorporated herein by

thas reterence.
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CONC

LUSION

For the foregoing reasons, and those set forth in Wincklers opening brief. the

Court should vacate Winckler's conviction.

Dated this 13% day of October 2025,
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Attomey For Appellant
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STATE OF SOUTH DAKOTA, }
Plaintiff and Appellee. }
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)

HAZEN WINCKLER, VCERTIFICATE OF COMPLIANCE
Defendant and Appellant. )

The undersigned hereby certifies that Microsoft Word was used in the preparation
of the foregoing Appellant's Reply Brief and that the word count done pursuant to that
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