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PRELIMINARY STATEMENT

For the convenience of the Cowt, Appellant, Jacob Kari will be referred to as
“lacob™; Decedent, Tack K. Kan will be referred to as *Jack,” and personal
represemtative, Kimberly Kar will be referred to as “Kimberly.” Reference 1o the hearing
transcript will be cited as “HT 7 followed by the appropriate page(s): and

Documents from the Appendix are cited as “APP

JURISDICTIONAL STATEMENT

This is an appeal from an Order signed by the Court on June 18, 2025 with the
Notice of Entry of Judgment filed on Time 20, 2023 There were no Findings and/or
Conclusions of Law and the Order was dispositive as to all claims raised by interested
party, Jacob Kari and were final orders pursuant to SDCL § 15-26A-3(2). Notice of
Appeal was filed in the Circuit Court on July 17, 2025, The referenced rulings are

appealable and the present appeal is timelv,

N

Whether the Circuit Courd Erred by not establishing one of more trust, to be
managed and controlled per the infent and wishes of the decedent, Jack B. kan?

1. SDCL g 533-1-1

2. Johnson v Markve, 2022 8D 57

3. [fnfle Florence I, Wallbaum Revocable Living Trust,
BI13 N.W.2d 111 (8.1, 2012)

4. SDCL §55-1-11

Thas 15 an appeal of rulings from the Fourth Judicial Circuit, the Honorable
Michael Day. Petitioner brought a Motion to Establish Trust and Transfer Assets of the
Estate. Prior 1o his death, Jack Kari had attempted 1o establish several business trusts for

the purpose of placing all of his assets. The trust did not meet South Dakota’s legal



requirement for a trust and the property was placed with the Personal Representative of
the Estate, sulyect to further Court order.

Because of Jack’s imtent as shown by the attempts 1o create the failed trusts and
had also executed a Will, stating that he that all his property had been placed in trust,
with Jacob {Kari) and his wife. controlling the same, Jacob Kari made a motion to
establish one or more trusts and transfer Jack™s assets into the smne, as desired by Jack.

The Personal Representative objected to the Motion and after a brief hearing on
the same, the Court demied the motion. This appeal followed.

STATEMENT OF THE FACTS

The facts of this case as not in dispute and derived mainly from the Court filings
of the personal representative of the Estate, Jack’s wife, Kimberly. Jack died, 1estate, on
November 11, 2022, See, Order Admitting Will to Formal Probate, Determination of
Heirs, and Appointment of Personal Representative dated August 31, 2023, APP 7-8. At
the time of s death, Jack had statutory persons of interest mcluded his wite, Kimberly,
aons, Jacob and Jason and Daughter, Wendy, Jd. Jack™s handwritten Will simply stated:

Jacks® Last Will and Testament,

Since all of Jacks™ properties are in trusts, with Jacob and other trusties (sic)

controlling the trusts. Jack’s only existing desire is to be buried at the Sundace

{sic) ranch.”

S, Last Will and Testament of Jack Kar antached as APP 9.

On September 12, 2024 the trial court held a hearing on the Motion of Kimberly

Kari for Affimation of Personal Representative’s Authority and Determination of Estate

Assets. An Order was issued on the motion on September 18, 2024 which order

specifically found certain entities, namely the Considerate Towing Trusts 1o not be



legally formed business trusts and, as a placcholder, placed the asscts which Jack had
attempied to place in the trusts. under the control of the personal representative of the
subject 1o further court order. See, Order and Judgment dated September 18, 2024
anached as APP 10-13.

In support of her Motion, Kimberly filed an affidavit dated August 14, 2024, See,
AfTidavit of Kimberly Kan attached as APP 14-34, In the ahdavit, Kimberly testifies
that the following, are true:

i ... Jack kari created muhiple business trust 48 an attempt o isolate
hability and protect Jack™s various assets...”. See, Allwdavil of Kimberly ka9 3 attached
ag APP 14-34,

b, In support of the preceding statement, Kimberly relied, in part on previous
sworn lestimony of Jacob Kari (“Jacob™, where Jacob testified that it was Jack™s intent
that the trusts be used to take care of evervone in the family and protect the assets from a
lawsuit. See, Affidavit of Kimberly Kari 91 3 attached as APP 14-34,

€. That ... Jack had established or attempted to establish, at a minimum .7
certain business trust and limited liability companies, including Considerate Towing
Trust, Considerate Towing Trust I, Considerate Towing Trust 1T, Considerate Towing
Trust IT1, Considerate Towing Trust TV, Considerate Towing Trust V, Considerate
Towing Trust VI, Considerate Towing Trust VIIL Considerate Towing Trust X,
Considerate Towing Trust XII XL or X11. Considerate Towmng Trust XIIL Considerate
Towing Trust XV, Considerate Towing Trust XV1, Considerate Towing Trust MCMELX,

Considerate Towing Trust MMXNVI, Considerate Towing Trust MMXVIL Considerate



Towmg Trust DCCLYXXVIIL, Happy Wheels Trust, Heavenly Repairs, LLC and Kan®
Properties LTD. See, Affidavit of Kimberly Kan 9 7 attached as APP 14-34.

d. The affidavit of Kimberly further set forth the property purportedly
transferred into each trust by Jack. For ease of the record. those will not be fully set forth
herein. See, Affidavit of Kimberly Kar attached as APP 14-34,

. Kimberlyv's Affidavit also comtamed various exhibit including: Exhibit 40
- the Irrevocable Busimess Trust for Considerate Towing Trust L identifying Jack as
Settler (sic). Jacob as President and Amy kari as Vice President; Exhibit 41 — the
Imevocable Busmess Trust for Considerate Towing Trust IL wdentifving Jack as Sertler
{sic) and CEO, Jacob as President amd Amy kari as Vice President; Exhibit 42 — the
Irevocable Business Trust for Considerate Towing Trust 111, identifving Tack as Settler
{si¢) and CEQ, Jacob as President and Amy Kari as Vice President; Exhibit 43 — the
Irrevocable Business Trust for Considerate Towing Trust 111, identifving Jack as Settler
{s1c) and CECQ, Jacob as President and Amy Kan as Vice President; Exhibit 42 — the
Irrevocable Business Trust for Considerate Towing Trust V., identifiving Jack az Settler
{sic) and CEQ, Jncob as President and Amy Kan as Vice President; Exhibit 45.1 - the
Irrevocable Business Trust for Considerate Towing Trust IV, ideatifying Jack as Settler
{sic) and CECY, Jacob as President of Operations and Amy Kan as President of
Accounting; and Exhibat 45 — the Inevocable Business Trust for Considerate Towing
Trust VL identifving Jack as Settler (2ic) and CEQ. Jacob as President and Amy Kari as
Vice President, Exhibit 47 — the Imevocable Business Trust for Considerate Towing Trust
M, identifving Jack as Settler (sic) and CEOQ, Jacob as President and Amy Kar as Vice

President; Exhibit 30 — the Irrevocable Business Trust for Considerate Towing Trust XV,



identifying Jack as Settler (sic) and CEO, Jacob as President and Amy Karn as Vice
President: and Exhibit 66 — the Irrevocable Business Trust for Considerate Towing Trust
DCCLXXNVTI, identifving Jack as Settler (sic), Jacob as President and Amy Kari as Vice
President. See, Affidavit of Kimberly hari attached as APP 14-34.

Based on the foregoing, Jacob petitioned the court to establish the trust(s)
mtended by Tack. He further requested that Jack's wishes that Jacob and his wile be
trustees and that the trust be used for the benetit of all family members also be honored.

Kimberly filed an Objection to Jacob’s Motion to Establish Trost and Transfer
Assels of the Estate. See. Personal Representative’s Olyections to Jacob Kan''s Motion (o
Establish Trosh and Transfer Assets of the Estate attached as APP 35-37, The objection
failed to comtain a single argument that it was not Jack's mtent to create trusts into which
his assets would be place and managed. but instead dealt with 1ssues of judicial economy
and challenged the trustee, [d Jacob™s evidence of Jack's intent, to establish multiple
Trusts, were hikewise not addressed.

Similarly, at the hearing on the motion, while lacob argued the specific fact and
evidence of Jack's intent, mcluding Kimberly s affidavit stating .. Jack Kari created
multiple business trust as an attempt o isolate liability and protect Jack’s various
assets. ;" Kimberly's argument was that it would be time consuming, fo transfer the
assets mto the trust and that she. in essence. had work very long on getting the assat put
ift the name of the estate. See, HT dated Junve 17, 2025, pp. 5-6 attached as APP.

Despite no evidence that Jack did not intend 1o create one or more trusts, the court

sustained the objection mdicating that Jack could have created the trost during his



hifetime and failed to do so, See, HT dated June 17, 2025, pp. 89 The Court further found
that Jack lefl no clear direction as to the trust. Jd.

ARGUMENT AND AUTHORITIES

A, Standard of Review

The standard of review for determining the intent of a settlor in the context of an
implied trust in South Dakota imvoelves o de novo review of legal questions. Courts must
ensure that the settlor’s intentions are honored. and this is achieved by examining the
facts and circomstances surrounding the transaction. Nodl v, Bremde, 318 N.W 2d 319,
Jofmson v, Johnsar, 300 NW 2d 865, DFA Diary Fin. Servs., LP. v Lawson Special
Frust, 2010 8D 34,

B. Law Applicable to the Creation of a Trust by the Court.

The motion in the underlying action was based on the fact that though Jack may
have failed in his attempts to create valid business trusts or otherwise properly transfer his
mterest into trust{s), the property may still be distnibuted to a trustee per SDCL §33-1 and
Jack’s wishes/intent,

SDCL § 35-1-1 provides that a trust may be created for any purpose for which a
contract may be lawtully made. STHCL § 55-1-2 provides that a trust can be express or
mmplied. With an expressed trust being an obligation anising out of personal confidence
reposed in and voluntarily accepted by one lor the benefit of another; and an implied
trust. being one created by operation of law. 8DCL § 55-1-3 and SIDCL § 55-1-6.

Further, an expressed trust need not be in writing and are created by words or aets of

a trustor indicating with reasonable certamnty 1) an intention on the part of the trustor to

&



create a trust; and the subject, purpose and bencficiary (ies) of the trust (emphasis added),
SDCL 55 53-1-4 and 53-1-5.

South Dakota law provides thal an implied trust arises by operation of law and is
based on the facts and circumstances of a ransaction. The court's role is o determmuine
whether the evidence supports the existence of such a trust. The South Dakota Supreme
Court has emphasized that the intent of the settlor is a crtical factor, and courts may
consider surrounding circumstances 1o ascertam this mtent. For example, in cases where
the trust instroment 1= ambiguons or unclear, courts may relv on extrinsic evidence 1o
determune the seftlor's true intention. 74 Diary Fin. Servs, L v Lawson Special
Trust, 2000 8D 34, Fohneon v. Marive, 2022 8D 57, In Additionally, SDCL § 55-1-11
allows courts of equity to establish implied, resulting, or constructive trusts in cases
where the facts and circumstances warrant such action. even if not explicitly enumerated
m the statutes,

Finally, and it would be argued, most importantly, When the intent to establish a
trust is clear, the court task 13 to ensure that the intentions and wishes of the settler are
honored. fn Re Florence Y. Wallbawm Revocable Living Truse, 813 NW.2d 111 (5.1D.
2012). As it 1s the duty of the court to carry out the wishes of the trust creator. fn re
Sckwan, T09 N.W, 2d 849 (8.1 2006),

. Did the Circuit Court Erred by not establishing one of more trast, to be

managed amd controlled per the intent and wishes of the decedent, Jack H.

Kari?

The request made of the circuit court {and now of this Court) would be For the
creation of the Jack . Kani Trust. As indicated above, this request comes primarily from

the writlen expressad imtent of Jack. Beginning at the end, Jack clearly though he had



placed all of his assets in varous trusts with Jacob and others as the trustees. To that end,
the Will specifically states, in part:

“.. . Bince all of Jacks" properties are m trusts, with Jacob and other trusties {sic)
controlling the trusts,, .

Seg, Last Will and Testament of Jack Kari attached as APP 9

The lower courts” belief that Jack needed to establish legally valid trusts is not
consistent with the courts powers to create a trust upon the showing of the settlor’s mtent.
Even Kimberly knew of Jack’s intent and state. in her affidavit =... Jack Kan created
multiple business trust as an attempl Lo 1solate hability and protect Jack’s various
assets.. " Again, in support of this statement she cites with approval the deposition
lestimony of Jacob, where Jacob testificd that it was Jack’s intent that the trusts be used
o take care of evervone in the family and protect the assets from a lawsuil.

The combination of the foregoing show. clearly and convineingly that Jack had
miended 1o create multiple trusts in which he would place all of his asset, and which were
to be managed by Jacob for the benefit of Tack’s family. With these acts. Jack has
established an expressed trust as the same as defined in SDCL § 55-1-3 (i.e.. an
obligation arising out of a personal confidence reposed in and voluntarily accepted by
one for the benefit of another). The words and acts of Jack also create an express trust
under the provisions of SIDCL § 55-1-4 as he has shown an intention to create a trust and
has further expressed that the trust would protect the assets from litigation and be for
purposes of providing for his fanuly.

Should thiz Court determine that the above written documentation, together with
the setthor’s expressed intention are insufficient, South Dakota law would require that this

Court find the existence of a constructive trust, Under the normal circumstances,



constructive trust may be seen as being preventative to avord unjust enrichment to the
devisee, SDCL § 35-1-11 provides that the imposition of a constructive trust need not be
punitive and, in fact, nothing in this section of the code excludes or prevents the
application of an implied trust by a court of equity.

In this matter, while it is believed that an expressed trust is warranted, the court
should also wse its equitable powers equity in establishing ma implied trusts which, for all
practical purposes, would be operated under the same terims and conditions as expressed
trust which, quite simply, would be to carry out the wishes of Tack.

In conmection with the establishment of the trust. Jacob further sought an Order
that he remain as trustee of the trust as expressly stated by Jack az being his intent {even
though Tack used the term “president™ in some documents, his Will expressly states that
Jacob was the trustee). Request included the court to direct that Jacob registers the
trust(s), obtains the appropriate tax identification number and operate the =ame as a
fiduciary according to Jack's wishes.

Finally, Jacob, requested, as trustee of the varous trusts trust are established. all
propertics identificd in Knmberly 's affidavit as previously being granted by Jack to the
various Considerate Towing Trust Entities and Happy Wheels Trust, together with Jack's
miterest in Heavenly Repairs, LILC and Kari® Property LTD., be transferred to the Jack R
koart Trust. These are all consistent with Jack’s expressed intent.

CONCLUSION

For the reasons stated, Appellants respectfully request this Court reverse the

decision and issue an Order consistent with the arguments set forth herein.

o
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Appellants hereby request oral argument.
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Dated this Tth day of October, 2025.

LOOS, SABERS & SMITH, LLP
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STATE OF SOUTH DAKOTA ) IN CIRCUIT COURT

)88,
COUNTY OF BUTTE ) FOURTH JUIMCIAL CIRCUIT
in the Matter of the Estate of ) PWPRO23-006003
JACK R. KARL, )
DECEASED. )
ORDER

A hearing was held before the Court on June 17, 2025 on Jacob Kari's Meiion o
Establish Trust and Transfer Assets of the Esiaie that was filed on January 23, 2025, The
Personal Representative’ s Motion for Court Order Awthorizing Liquidation of siate Assels
that was filed on June 9, 2025 was also noticed for the hearing. The Personal
Represenfative, Kimberly Kan, oppeared personally along with the estate’s attorney of
record, Kellen B. Willert. Jacob Kari appeared personally along with his attorney of record,
Couriney Clavborne.

The Court, having heard and received all of the evidence, having considered the
arguments of counsel, and having issued orders from the bench at the hearing, which are
fully incorporated herein as if fully set forth, enters the following Order:

IT 18 ORDERED that the Court sustains the objections raised in the Personal
Representative 's Objections to Jacob Kard s Motion fo Extablish Trust and Transfer Assels
af the Estate; and it is turther

ORDERED that Jacob Kari's Adotion fo Esiablish Trust and Transfer Assets of the
Fstote 15 DENIEL; and it is finally

ORDERED that Persomal Representative's Motion for Court Order Authorizing
Ligquidation of Esiate Assets be held in abeyance and that, if the Parties agree, the Parties
may ask the Court for a determination on said motion without further hearing (otherwise
said motion may be noticed for another hearing).

BY THE COURT:
6/18/2025 9:15:49 AM

Michylel W. Day Attest:
Circuit Court Tudge w-,mF; Backy

NO OBJECTION AS TO FOEM BY COUNSEL

APP 001
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STATE OF SOUTH DAEOTA ) IN CIRCUIT COURT

T

COUNTY OF BUTTE } FOURTH JUDICIAL CIRCUIT

IN THE MATTEE OF THE
ESTATE OF JACK R. KART, Motions Hearing

Deceased. D9PRO23-03

Y ™ el e imeni®  uminal®

EEFCOREE: THE HONORABLE MICHAEL DAY
Circuit Court Judge

Belle Fourche, South Dakota

June 17, 2025, at 10:00 a.m.

APPEARANCES:
FOR JACOR FART: MR. COURTHEY CLAYBORME
Abborney at Law r
2834 Jackson Blwd., Ste. 201
Rapid City, South Dakota 57708
FOR KIMEERLY KAET: ME. KELLEN WILLERT

Attornay at Law
BlE State Street
Belle Fourche, South Dakotba 57717
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MR. WILLERT: Thank wou, Your Honor.

I'1l do my best Lo try to bhe brief, We'll rely on our
objections to Jacob Eari's motion.

Your Hohor, this tmobtion brought by Jacob should have
hean brouvght last September. Last September is when we
had — excuse me. In September, the Court entered its
order and judgment, based on the motion for a court order
affirming the PR's authority and determination of estate
assals.

In that order and after the hearing, the Court
determined that all of these business trusts, which is a
business entity as opposed to a trust under Title 55, were
indeed assets of the Estate.

Tha Personal Representative has been working on
getting those assets transferred. And I'1]l repressnt to
the Court that there wers many phone calls with the
Treasurer's Office in Pierre.

We Just received a few of the titles as recently as
May Z2nd, Your Honor. We're still missing one or two
trucks or a few ltems,

But this motion is not timely, Your Honor. It should
have been brought in September, if that is what Mr. Jacch
Kari wanted to do,

Alse remind the Court that about a month after the

Court's order about the estate assets, the Personal

APP 0032
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20

21

22
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24

Feprasantative was forced to ask the Court for an order to
show caupse. We had a hearing on that in January. And
Jacch was found to be in contempt of the Court's order.

Wext, Your Hotor, this moticon that we're hearing today
was filed in January after Jacch was held in contenmpt and
not noticed up until today, actually.

Your Honor, a business trust is similar to a
corporation or an LLC, a co-op.

& brust under Chapter 55 is an entirely differant
beast .,

BEnd on that note, Your Honor, Jacob hasn't proposed
any terms for the trust they're asking the Court to
greate. They haven't really pointed out who the
baneficlaries or alternate or succesaor Crustees would be,
the terms, duration, or purpose of such a trust, Your
Hanor .

And I'1l also remind the Court that my client, in late
2023, filed her petitiocn for an elective share, 1f needed.
We ware still trying to sort ouf what was in the estate
and we gtilll are to an extent.

But I think that doing this, especially at this
junctura, is a waste of efficiencies. It will cost all of
the parties more money, Your Honor, and we also have the
law of the case issue that I raised in the brief.

And then, lastly, in the ewvent that the Court

APP 004
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acknowledge that Jack did not intend to set up trust., And
that 13 why we specifically asked for the language that
the Estate be a placeholder but the Court retain
jurisdiction ower it,

Thank you.

THE COURT: Thank you.

Mr. Willert?

MR. WILLERT: T had something on my mind but now I forgotb,
Your Honor.

Lgain, this should have been raised in September of
last year.

Most of these trucks, Your Honor, it's my
undarstanding that they're nonsarviceables wahicles, It's
difficult to argue that keeping theose in any trust would
be able to bring in income or benefit people, They should
be liquidated and the Estate should be settled up, And I
think we're getting close to being at that point, Your
Honor. Thank wyou.

THE COURT: Thank wou.

The Court has reviewed the motlen, the brief, and the
ohijections filed by the Personal Representative,

The Court is going to sustain the sbhjectiona. The
Court already ordered that on — the judgment entersed on
September 1B8th — this Court determined that any and all

asgsets purportedly held or owned are assets of the Estate
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and also ordered that a list of wehicles purportedly owned
by the Trust are to be retitled into the assets — or into
the Estate.

And so I am not going to form any trusts in this case.
They could have been done during the lifetime of Mr. EKari.
They weren't done. Therae's no clear direction in there,

And I am going to, like I said, sustain the
obdections. Both parties will pay their own attorney
Feas, 1f any.

I'1ll ask Mr. Willert to prepare an order.

MR. WILLERT: I will do that, Your Honor.

THE COURT: And then Mr. Clayborne ralsed the lssus of
your motion for liquidation that was filed on June 9th.
MR. WILLERT: Yes, Your Honor.

It was within that 10-day window, If Mr. Clayborne
wants to object, that's fine. We can notlce that for a
hearing on another day.

If he's not going Lo object, that's fine. Perhaps the
Court could give us five or ten minutes and see if we can
resolve that,

THE OOURT: What do voun want tTo do?

MR. CLAYBORNE: If I can have a couple of days and talk to
Kellen back and forth.

THE COURT: Sure.

MR. CLAYBOBNE: If you go by the statute, weekends and




STATE OF SOUTH DAKOTA )] IN CIRCUIT COURT

)85,
COUNTY OF BUTTE 1 FOURTH JUDICIAL CIRCUIT
In the Matter of the Estate of ) 09PRO23-00:0003
JACK R. KARI, )}

DECEASED. b

{IRDER ADMITTING WILL TO fl‘ﬂRMhL PHﬂ&tTI‘

P A 1 e
Upon consideration of the Application for Formal Probate, the court {inds:

L The required notive has been given or waived, venue in this county is proper,
and these proceedings were commenced within the ime presenbed by SDCL 29A-3-108.

r Decedent died on Wovember 11, 2022,

3 The decedent was domiciled at the time of death m Butte Counly, South
Dakota.

4. On or about February 13, 2023 Jacob Kari filed a purported holographic will
dated November 2, 2022 with the Court. It is unknown where the original Will is.

5 The Will 1s valid, unrevoleed, and 19 the last Will of the decedent.

6. The Will does not nume any beneficiaries, does not male any bequests, and
docs not nominate a personal representative, Decedent’s wife, KIMBERLY KARIL is
entitled to appointment as persong| representative.

7. Because the Will does nol name any heirs or beneficiaries, the sole heir of the
decedent is determined to be decedent’s wife, KIMBERLY KARI, of 1520 Mill Street,
Balle Fourche, South Dokota 37717.

IT Is ORDEREILx:

A.  The findings are made a part of this order.

B. The Will of the decedent dated November 2, 2022 iz declared to be valid
and 15 admitted to formal probate.

APP 007
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Estate of Jack B. Eamd

Opder for Formal Probate

. The sole heir of the decedent 15 listed above,

1. KIMBERLY KARI is formally appointed as personal representative of the
decedent's estate, and letters shall be issued to the personal representative to serve without

bond.

Dated nune pro mac August 29, 2023 (which was the date of the hearing in this

matier).

Albasl

Jensan, Alana

Clark/Deputy
ok !'J"‘.'n.' s

BY THE COURT:

BR2023 3:30:15 PM

Michael W. Day, Cirenit Court Judge
Fourth Judicial Circuit

Page 2 of 2
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STATE OF SOUTH DAKOTA ) IN CIRCUIT COURT

)85,
COUNTY OF BUTTE ) FOURTH JUDICIAL CIRCUIT
In the Matter of the Estate of ) UOPRO23-000003
JACK R, KARI, )
DECEASED, )
ORDER AND JUDGMENT

A hearing was held before the Courl on September 12, 2024 on the Motion for Court
Order Affirming Personal Representative’s Authority and Determination of Estate Assets
(“Motion™) filed with the Court on Augnst 14, 2024, The Personal Representative, Kimberdy
Kari, appeared personally along with the estate's atiomey of record, Kellen B, Willert. Jacob
Kari appeared personally along with his attomey of record, Courtney Clayborne.

The Court having considered the pleadings and papers on file herein, the evidence
presented to the Court, the erpmments of counsel, and for good cause appeaning therefore, it
15 hereby

ORDERED, ADJUDGED and DECREED that the Motion, as it pertains to the
“Happy Wheels" business trust, is hereby GRANTED, and the Personal Representative has
the authority to continue or participate in the operations of the Happy Wheels business trust
pursuant to SDCL § 29A-3-T15(24), it is further

ORDERED, ADJUDGED and DECREED that the Motion, as it pertains to
“Heavenly Repairs LLC", is hereby GRANTED, nd the Personal Representative has the
authority to continie or participate in the operations of the Heavenly Repairs LLC pursuant
to SDCL § 29A-3-T15(24); it 15 further

ORDERED, ADJUDGED and DECREED that the Motion, as it pertains to "' Karis’
Properties Ltd. Liability Co.”, 18 hereby GRANTED, and the Personal Representative has the
authority to continue or participate in the operations of the Karis” Properties Lid, Liability
Co. pursuant to SDCL § 29A-3-T13(24); it is further

ORDERED, ADNUDGED and DECREED that the Motion, as it periains to
“CONESIDERATE TOWING TRUST™, is herchby DENIED, and the Court adjudges that is
CONSIDERATE TOWING TRUST and mvalid and isnot & legally formed business trust; it
15 further

APP 010
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Eatate of Jack B. Kmi; 09PRO23-3 Crrder and Judgment

ORDERED, ADVUDGED and DECREED that the Motion, s it pertains to:

1)  Considerate Towing Trust I;

2)  Considerate Towing Trust II;

3 Considerate Towing Trust 101

d) Considerate Towing Trust TV,

£)  Considerate Towing Trust ¥,

6) Considerate Towing Trust VI,

7} Considerate Towing Trust VIII;

8)  Considerate Towing Trust X,

9)  Considerate Towing Trust XI, X11, or XII;
10y Considerate Towmg Trust K11,

11)  Considerate Towing Trust XV

12) Considerate Towing Trust XVI;

13) Considerate Towing Trust MCMLX;

14)  Considerate Towing Trust MMXVI;

15) Consderate Towing Trust MMXVIL and
16) Considerate Towing Tmst DOCLEEVIL

18 hereby GRANTED, and the Court adjudges the above-named business trusts in paragraphs
1-16 above as invalid and not legally formed business frusts (referred aliogether along with
CONSIDERATE TOWING TRUST as* 17 Faux Trusts™), and any and all assets purportedly
held or owned by any of the 17 Faux Trusts are assets of the Estate of Jack R. Kan (however,
spid assets are subject to farther order of the Court); it 1s further

ORDERED, ADJUDGED and DECREED that no party, mcluding the Personal
Representative as well as Jacob Kan, may distribute, dispose of. or otherwise liquidate any
of said assets purportedly held ot owned by any of the 17 Faux Trusts without further Order
of the Court or a writien agresment between the Personal Representotive, Kim Kan
individually, Jacob Kari, Wendy Raber, and Jason Kan; it is finally

ORDERED, ADJUDGED and DECREED that any and all assels purportedly held
or owned by any of the 17 Faux Trusts which are titled vehicles, shull be re-titled in the
name of the “Estate of Jack [ Kari”; titled vehicles owned by the 17 Faux Trusts include,
but are not limited fo:

1} CONBIDERATE TOWING TRUST,
a. 2008 Dodge Ram 5500 truck, VIN 3DOWDTBAXBG228559, 5D
Title No, 091801 180;
I, 1989 Freightliver FLDI20 truck, VIN IFVRZOYOTKH3I4G902,
8D Title No. 091801117,
c. 2000 Ford F750 truck, VIN 3FDPXTIAGYMAU0524, SD Title
No. 02180 1084;

Page 2ol 4
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Estate of Jack B. Kari; 09PROZ3-3 Order and Tudgmont

1)

3

4)

=)

)

9

1)

11)

12)

d. 1996 Kenworth T600B tmck, VIN IXKADROXOTRG76804, SD
Title No, 091801 160;

e. 1998 Freightliner FL60 truck, VIN 1FV3GLBCEWHO24748, SDTitle

No. 091801100,

Considerate Towing Trust [
i Mo known titled assets,

Considerate Towing Trust IT;
a. Wo known titled assets;

Considerate Towing Trust I11;
. Mo known ttled assets;

Considerate Towing Trust I'V;
. Mo known titled assets;

Considerate Towing Trust V;
. Mo known titled assets, but there is indicia that there may be a “2011
Dodge Ram 5500 rollback™ titled in the name of this business trust;

Considerate Towing Trust VI,
a. Wo known tifled assets, but information imdicates there may bea “2009

Dodge Ram 5500 Wrecker VIN 3D6WDT8LY9GI358147 titled in the
naume of this business trust,

Considerate Towing Trust VIII,
. 2007 Chevrolet  K2500HD  Silverado  Pickup, VIN
1GCHK23IDOTE 180143, 8D Title No, 121790422;

Considerate Towing Trust X
. Mo known Gfled assels;

Considerate Towing Trust XTI, X11, or XII.
a. 2007 Chevrolet Cobalt, YVIN 1G1AK15T177136181, SD Title
No. 161740864,

Considerate Towing Trust XIIT;
a 1993 Chevrolet CIK30953 pickup, VIN 1GCHK3ISFOPE 199344,
SD Title No. 161740835

Considerale Towing Trust XV,

Page 3 of 4
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Estale of Jack B, Kard;, 09D RO23-3 Crder and Judgroemn

13)

14)

15)

16)

17)

A 2013 Landoll 440 VIN ILH440WH7DI019730, 8D Title No.
123620380,

h. 2009 Dodge Ram 5500 tow truck, VIN 3DeWDTBLS9(555814,
SD Title No. 1304306037,

e, 011 Dodge Ram 5500 tow truck, VIN 3DO6WUTCLIBGS94720,
SD Title No. 150970045,

Considerate Towing Trust XV,
a 1980 A M General M920 semi truck, VIN 0T38166011023, 3D
Title No. 131330671,

Considerate Towing Trust MCMLX,
a, 1960 Ford F100 pickup, VIN FI10J0P19204, SD Title No.
121880354,

Considerate Towing Trust MMXVL
w2016 Peterbilt tow truck, VIN ZNP2ZHITX2GM359203, 5D Title
No. 160620034,

Considerate T'owing Tmst MMXVIL
a 2008 Sundowner Bunlite Tx12 trailer, VIM
138KK1220J1KB5207, 5D Title Neo. 170871127; and

Considerate Towing Trust DCCLNXVIIL
a. No known titled assets.

As such, the South Dakota Department of Revenuve shall search its database for South
Dakota titles to locate any additional titled assets in the name of any of the 17 Faux Trusts
and re-title any and all fitled assets purportedly held by the 17 Faux Trusts melwding, but not
limited to, the titled assets listed above, as being owned by “Estate of Jack B. Kan",

BY THE COURT:

HMB2024 ¥.49.06 AM

Fourth Judicial Circuit

Page 4 o' d
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STATE OF SOUTH DAKOTA ) IN CIRCUIT COURT
COUNTY OF BUTTE ;S& FOURTH JUDICTAL CIRCUIT
In the Mufh_!!' of the Estate of ) G9PRO23-000003
JACK R. KARI, )

DECEASED. ;

AFFIDAVIT OF K ERI,

STATE OF SOUTH DAKOTA )
) 88,

County of BUTTE )

KIMBERLY KARI (“Kim"}, in her capacity as Personal Representative of the
Estate of Tack R, Kari, being first duly sworn, deposes and states as follows:

1.  [Iam the duly appointed Personal Representative of the Estate of Jack R.
Kari,

2. This Affidavit is made in support of the Motion for Court Order
Affirming Personal Representative’s Authority and Determination of Estate Assets
(“Motion”) in this matier.

3. Jack Kari ("Tack™) created muliiple business trusls as an attenipt to isolate
linhility and protect Fack’s various assets, as Jacob Kari (“Jacob™) testified to.

)
i 2 tmd waes tha purposs of the trusts to e a way that
2 Jack could take care of averybody in the family?
3 R It waa a way to protect everything from & lawsuif.
q a Okay. Prom a lawsuit from who?
5 A anyens who might =ue.
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Estate of Jack R, Kari; f9PRO23-000003 Affidavit af Kimbecly Karl

Transcript, 26:1-5. A copy of relevant portions of Jacob's deposition taken on October
31, 2023 is attached hereto as “Exhibit 1017,

4. TheMotion is primarily being made because Jacob is asserting that he has
complete control of Jack’s trusts and other enterprises,

5. Jacob has also attempted to restrict my access to information about the
business trusts and Jack's other enterprises, and has even tried to deny me access to the

house at the Wyoming property,

6. After Jacob refused to give me nocess to information abowt the various
business trusts, I was forced to subpoena Jacob for information, and later had to obtain
a Court Order before Jacob would produce the documents,

7. After obtaining documents from Jacob and deposing Jacob, it has become
evident that Jack had established or attempted to establish, at a minimum, the following
business trusts and limited liability companics:

. Considerate Towing Trust;

b.  Considerate Towing Trust I

e.  Considerate Towing Trust IT;
Considerate Towing Trust TIT;
Considernte Towing Trust TV
Considerate Towing Trust V;
Considerate Towing Trust VI:
Considerate Towing Trust VIII;
Congiderate Towing Trust X
Considerate Towing Trust X11, XI, or X11;
Considerate Towing Trust X111,
Considerate Towing Trust XV
Considerate Towing Trust XVT;
Comsiderate Towing Trust MCMLX:
Considerate Towing Trust MMXVT;
Considerate Towing Trust MMXVII;
Considerate Towing Trust DCCLXXVII;
r.  Happy Wheels Trust;

8  Heavenly Repairs LLC; and

i. Karis® Properties LTD. Liability Co,

BT PEFTEFTFRE e o

8,  Nome of the business trust documents ndicate who the beneficial owners
to the various business ftrusts are or what should happen when Jack, as settlor of the
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Butite of Jack B. Kad; IPROZI-000003 Affidavit of Kimberly Kari

various trusts, passed away.' Many of the trusts do not have a governing document
and/or any certificste of trust filed with the South Dakota Secretary of State, as is
reqlured by SDCL § 47-14A-43,

CONSIDERATE TOWING TRUST
9.  Inrelation to Considerate Towing Trust:

A, On or about April 22, 2009, Jack, myself, Jacob, and Wendy Kari
(“Wendy™) formed the “Considerate Towing Trust” as the trustees of the
business trust. A copy of the Certificate of Declaration of Trust and the
Application for Certificals of Trust are attached hereto as “Exhibit 337,

b.  No governing instrument for Considerate Towing Trust was drafted
or executed into by the trustees, no meeting minutes ever created, and
there is nothing evidencing the identity of the beneficial owners.

e Abtaminimum, assels held by Considerate Towing Trust include: a
2008 Daodge Ram 5500 tow truck, a 1989 Freightliner FLD120 tow truck,
a 2000 Ford F750 tow truck, a 1996 Kenworth T600B tow truck, and a
1998 Freightliner FLG0 tow truck. Copies of the titles to these vehicles are
attached hereto as *Exhibits 34-38",

d.  There is no series charter or other document providing for series
business trusts as part of Considerate Towing Trust,

e. I ask the Court to enter an Order affirming the Personal
Representative’s power to continue or pariicipate in the operations of
Considerate Towing Trust on bebalf of the estate pursuant to SDCTL §
20A-3-715(24),

CONSIDERATE TOWING TRUST 1
10, Inrelation to Considerate Towing Trust I;

A No Certificate of Trust was filed with the South Dakota Secretary
of State for Considerate Towing Trust I, and it was therefore never lepally

=

| " Heneficinl owner', any ownar of A bessfioial lutorest In & businesa trost, the fiset of ownership to be dobermined
atd evidencod (whether by means of registration, ihe suinco of cortiflcates o otherwise) in conformity i tho
opplicable provisions of the goveming instrument of te busiess trust |, SDCL §4T-14A-112), :

* The same Bxhibit numbers used during the depositions are ised here to avold confusion in the fiture,
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Estate of Tack R. Karl, (8PRO23-000003 Alfidavit of Kimbarly Fari

formed.?

b. A document titled “Considerate Towing Trust I” purportedly
created an irrevocable business trust, A copy of this document is attached
hereto as “Exhibit 40”, This document further indicated that it held certain
assets — although ne documents evidencing conveyance to Considerate
Towing Trust [ have been located. Jack created the document, and Jacob
had no role in drafting the document,

e, The settlor of the Trust was Jack. No beneficial owners are listed.
There are no known Bills of Sale or title transfers for the vehicles to
Considerate Towing Trust 1

d.  1amunaware of any other assets (bevond what is listed in Exhibit
40} purportedly held by Considerate Towing Trust L

e.  Because this business trust was never actually formed?, and because
Jack was the seitlor of the purported business trust, T ask the Courl to enter
an Order declaring that all assefs purportedly held by Congiderate Towing
Trust 1 are in fact assots of the Bstate.

CONSIDERATE TOWING TRUST [T
11, Inrelation to Considerate Towing T'rust II;

#.  No Cerlificate of Trust was filed with the South Dakota Secretary
of State for Considerate Towing Trust 11, and it was therefore never legally
formed.

b. A document titled “Considerate Towing Trust " purportedly
created an irrevocable business trust, indicating that it held certain real
property in Lawrence County, South Dakota (“Lot 8 Block 3 Town lots 8
» [sie] 8t Onge, SD”). A copy of this document is attached hersto as
“Exhibit 417, T have not located any deed conveying this real property to
Considerate Towing Trust 1,

**Every business trust zhell (e 4 certiffonte o trust in the Office of the Sevretary of Siate,. . A business trust is formed
al the e of filing of the iaiinl cortificate of trust....” SDCL § 47-14A43 [in pan),

4 A business trust bs Ermned ot the thme of the fillng, .,,” STHCL § 47-L4A-44 {in part),
* There Iz & dead, however, catrveying the property to Hesvenly Repaies LLC, which ks discussed balow.

Page 4 of 21
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Eatate of Jook R. Kari; 09PRO23-000003 Affidwvit of Kimberly Kari

¢, The settior of Considerate Towing Trust 11 was Jack, no beneficlal
owners are listed, and there are no known deed conveying said real
property to Considerate Towing Trost I1,

d. I am unaware of any other assets purportedly held by Considerate
Towing Trust IL

e Because this purported business trust was never actually formed,
and because Jack was the settlor of the business trust, T ask the Court (o
enter an Order declaring that all assets purportedly held by Considerate
Towing Trust I are in fact assets of the Estate,

CONSIDERATE TOWING TRUST 11
12.  Inrelation to Considesate Towing Trust 111

. No Certificate of Trust was filed with the South Dakota Secrctary
of Btate for Considerate Towing Trust ITI, and it was therefore never
legally formed.

b A document titled “Considerate Towing Trust III" purporiedly
created an irrevocable business trust, indicating that it held certain real
property in Lawrence County, South Dakota (“Lots 4 &5 [sic] Block 3
Town lots § , [sic] St Onge, SD"), A copy of this document is attached
hereto as “Exhibit 42",

c. The settlot of Considerate Towing Trust IT was Jack, no beneficial
owners are listed, and there are no known deed conveying said real
property to Considerate 'l'owing Trust I11%

d.  [am unaware of any other assets purportedly held by Considerate
Towing Trust HI.

& Because this purported business (rust was never actually formed,
and because Jack was the settlor of the business trust, I ask the Court to
order an Order declaring that all assets purporiedly held by Considerate
Towing Trust L are in fact assets of the Eetate,

® Thare {5 4 ded, however, canvaying the propeny o Heavenly Repales LLC, which is discuased balow,

Page Sof 21
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CONSIDERATE TOWING TRUST IV

13.

In relation to Considerate Towing Trust IV

a.  No Certificate of Trust was filed with the South Dakota Scorctary
of State for Considerate Towing Trust IV, and it was therefore never

legally formed.

b. A document titled *Considerate Towing Trust IV" purportedly
created an imevocable business trust, indicating that it held certain real
property in Crook County, Wyoming (“40 Acres 4.5 Miles south of
Sundance, Wy [sic] on hwy 5857), A copy of this document is attached
hereto as “Exhibit 437,

¢.  Ancther document with the same title purports that Considerate
Towing Trost IV holds as an asset the “SE 14 NW and the SW 1/4 NE
1/4 of Section 5, TSON, R62W of the 6% PM, Croak County Wyoming.”
A copy of this document is attached hereto as “Exhibit 45,17,

d.  The seitlor of Considerate Towing Trust [V was Jacle, no beneficial
owners are listed, and there are ng known deeds conveying said real
property to Considerate Towing Trost TV.

(8 [ am ungware of any other assets purportedly held by Considerate
Towing Trust 1V,

L. Because this purporied business trost was never actually formed,
and becanse Jack wag the seftlor of the business trost, I ask the Court io
enter an Ovder declaring that all assets purportedly held by Considerate
Towing Trust IV are in fact essets of the Estate,

CONSIDERATE TOWING TRUST V

14l

In relation to Considerate Towing Trust V':

a,  No Certificale of Trust was filed with the South Dakota Secretary
of State for Considerate Towing Trost V, and it was therefore never legally
formed,

b. A document titled “Considerste Towing Trust V" purportedly
created ah irrevocable business trust, indicating that itheld a *2011 Dodge

Page 6 of 21
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Ram 5500 rollback™ as an asset. A copy of this document is attached
hereto as “Exhibit 447,

¢.  The settlor of Conaiderate Towing Trust V was Jack, no beneficial
owners are listed, and there are ne known title or other decument
conveying said vehicle to Considerate Towing Trust V.

d. [ am unaweare of any other assels purporiedly held by Considerate
Towing Trust V.,

e.  Because this purported business trust was never actually formed,
and hecause Jack vas the settlor of the business trust, 1 ask the Court (o
enter an Order declaring that all assets purportedly held by Considerate
Towing Trust V are in fact assets of the Estate,

CONSIDERATE TOWING TRUST VI

15.

In refation to Considerate Towing Trust VI

#.  No Certificate of Trust was filed with the South Dakota Secretary
of State for Considerate Towing Trust VI, and it was therefore never

legally formed.

b A document fitled “Considerate Towing Trust VI® purportedly
created an irrevocable business trust, indicating that it held a “2009 Dodge
Ram 5500 Wrecker VIN 3ID6WD7ELO9G555814" ag an assel. A copy of
this document is attached hereto as “Exhibit 457,

e The settlor of Considerate Towing Trust VI was Jack, no beneficlal
owners are ligied, and there are no known fitle or other docuwment
conveying said vehicle to Considerate Towing Trust V1L

d. T am unaware of any other putportedly assets held by Considerate
Towing Trust VL

[ Because this purported business trust was never actually fonmed,
and becsuse Jack was the settlor of the business trust, T ask the Cowrt to
enter an Ordar declaring that all assets purportedly held by Considerate
Towing Trusl V1 are in fact assets of the Hatate.
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CONSIDERATE TOWING TRUST VII

16. I'was unable to locate any documents relating to a “Considerate Towing
Trust VII",

CONSIDERATE TOWING TRUST VI
17.  Inrelafion to Considerate Towing Trost VIII:

a.  No Certificate of Truat was filed with the South Dalota Secretary
of State for Considerate Towing Trust VIII, nor is there any purported
governing document for it, and it was thereltwe never legally formed.

b. The owner listed ont the title for a 2007 Chevrolet K2500HD
Silverado Pickup, VIN [IGCHEZIDOTF180143 is “CONSIDERATE
TOWING TRUST VIII TRUST [sic] JACK KARI TRUSTEE". A copy
of the title is attached hereto as “Hxhibit 467,

e. [ am unaware of any other documents relating to a Considerate
Towing Trust VI,

d.  [am unaware of any other assels purportedly held by Consideraie
Towing Trust VILL

e.  There are no documents evidencing the exlstence of any trystecs
other than Jack and that anyone other than Jack was a settlor of the
business trust.

. Because this purported business frust was never actually formed,
and becanse Jack was evidently the settlor of the business trust, [ ask the

Cowrt to enter an Order declaring that all assels purportedly held by
Considerate Towing Trust VIIT are it fact assets of the Estate.

CONSIDERATE TOWING TRUST IX

18. I was unable to locate any documents relating to a Considerate Towing
Trust LX.

CONSIDERATE TOWING TRUST X

19, Inrelation to Considerate Towing Trust X

Pape B ofl1
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a.  No Ceilificate of Trust was tiled with the South Dalota Secretary
of State for Considerate Towing Trust X, and it was therefore never legally
formed,

b. A document titled “Considerate Towing Trust X* purportedly
cregted an irrevoceble business trost, indicating that it held certain real
property in Butte County, South Dakota (“Lot 37 of Mountain View
Addition to the city of Belle Fourche , [sic] Butte County, South Dalkota™).
A copy of this document is attached hereto a3 “Exhibit 477,

c, Jack conveyed his interest in above-described Lot 37 o
Considerate Towing Trust X by a quitclaim deed recorded February 3,
2013, A copy of this deed is attached herelo as “Exhibit 59.1%. Jacob had
no involvement in this transfer,

d.  'The seitlor of Considesate Towing Trust X was Jack, no beneficial
owners are listed, and there are no known deed conveying said real
property to Congiderate Towing Trust X,

¢, I am unaware of any other assets purporiedly held by Considerate
Towing Trust X.

f. Because this purported business trust was never actually formed,
and because Jack was the seftlor of the business trust, [ asl the Court to
enter an Order declaring that all assets purportedly held by Considerate
Towing Trust X are in fact assets of the Estate,

CONSIDERATE TOWING TRUST XI, X11, AND/OR XTI

20,

In relation to Considerate Towing Trust X1, X11, or XII;

a. . No Certificate of Trust was filed with the South Dakota Secretary
of State for Congiderate Towing Trust X1, X11, or XII, nor i thers any
purported governing document for if, and it was therefore never legally
formed.

b,  The owner listed on the title for a 2007 Cheyrolet Cobalt, VIN
IGIARISFI77136181 15 “"CONSIDERATE TOWING TRUST X11 [sic]
TRUST [sic] JACK KART TRUSTEE". A copy of the title is altached
hereto as “Exhibit 458,

Page B of21
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¢ I am vnaware of any other documents relating to a Considerate
Towing Trust X1, X11, or XI1L

d, [ am umaware of any othet assets purportedly held by Considerate
Towing Trust XI, X11, or XII.

' There are no documents evidencing the existence of any trustces
other than Jack and that anyone other than Jack was a seftlor of the
business trust.

L. Because this purported business frost was never actually formed,
and because Jack was evidently the settlor of the business trust, I ask the
Couwrt to enfer an Order declaring that all assels purportedly held by
Considerate Towing Trust X1, X11, or XII are in fact assels of the Estate.

CONSIDERATE TOWING TRUST XIII
21, Inrelation to Considerate Towing Trust XIIT;

a.  No Certificate of Trust was filed with the South Dakota Secretary
of State for Considerate Towing Trust XIII, nor is there aty purported
govemning docuament for it, and it was therefore never legally formed.

h.  Theowner listed on the title for a 1993 Chevrolet CE30453 pickup,
VIN 1GCHE3SFOPE199344 iz “CONSIDERATE TOWING TRUST
KILITRUST [sic] JACE KARI TRUSTEE", A copy of'the title is attzched
hereto as “Exhibit 497,

¢. I am unaware of any other documents relating to a Considerate
Towing Trust XII1.

d. [ am unaware of any other assets purportedly held by Comsiderate
Towing Trust X111

& There are no documents evidencing the existence of any trustees
other than Jack and that anvone other than Jack was a seitlor of the
business trust,

£ Because this purported business trust was never actually formed,
and because Jack was evidently the settlor of the business trust, I ask the
Court to enter an Onder declaring thal all asselz purportedly held by
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Considerate Towing Trust XTI are in fact assets of the Estate.
CONSIDERATE TOWING TRUST XIV

22, 1 was unable to locate any documents relating to a Considerate Towing
Trust XIV.

CONSIDERATE TOWING TRUST XV
23.  Inrelation to Considerate Towing Trust XV

#.  No Certificate of Trust was filed with the South Dakota Secretary
of Btate for Considerate Towing Trust XV, and it was therefore never
‘egelly formed.

b. A document titled “Considerate Towing Trust XV™® purportedly
created an irrevocable business trust, indicating that it held a “2012
Landoll 440 VIN 1LH440WH7D10T97307 (a semi trailer) as an asset. A
copy of this document is attached hereto as “Exhibit 50™. The zettlor of
Considerate Towing Trust XV was Jack, and no beneficial owners are
listed.

L. A title matching the above-described VIN, but for a 2013 Landoll
440 trailer, [ists the owner as "CONSIDERATE TOWING TRUST XV
TRUST[sic] JACK KARI TRUSTEE", A copy of this title is attached
heredo as “Exhibit 51",

d A ditle for a 2009 Dodge Ram 5500 tow wuck, VIN
IDOWDTSLIPG555814 lists the owner a5 “CONSIDERATE TOWING
TRUST XV TRUST[sic] JACK KART TRUSTEE", A copy of this title is
attached herefo as “Exhibit 527

[ A tile for a 2011 Dodge Ram 5500 tow truck, VIN
JDOWUTCIBGS94720 lists the owner as “CONSIDERATE TOWING
TRUST XV TRUST™. A copy of this title is attached hereto as *Exhibit
53",

i, I em unaware of any other assets purportedly held by Considerntz
Towing Trust XV,

g.  Because this purported business trust was never actually formed,
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and because Jack was the settlor of the business trust, I ask the Court to
enter an Order declaring that all assefs purportedly held by Considernte
Towing Trust XV are in fact assets of the Estate.

CONSIDERATE TOWING TRUST XVI

24. In relation to Considerate Towing Trust XVI:

8  No Certificate of Trust was filed with the South Dakota Secretary
of State for Considerate Towing Trust XVI, nor is there any purported
governing document for it, and it was therefore never legally formed.

b,  The ewner listed on the title for a 1980 A M General M920 semi
truck, VIN 0T58166011023 is “CONSIDERATE TOWING TRUST XVI
TRUST JACK KEARI TRUSTEE or JACOB KARI TRUSTEE", A copy
of the titls is attached hereto as “Exhibit 54", Jacob has the title for this

vehicle.

€ [ am unaware of any other documents relating to o Considerate
Towing Trust XV

d. T am vnaware of any other assels purportedly held by Considerate
Towing Trust XV,

e.  There are no decuments evidencing the existence of any trustoos
other than Jack and that anyvone other than Jack was a seftlor of the

business trust.

f.  Because this purporied business irust was never actually formed,
and because Jack was evidently the settlor of the business trost, | ask the
Court to enter an Order declaring that all assets purportedly held by
Considerate Towing Trust XVI are in fact assets of the Eatate.

CONSIDERATE TOWING TRUSTS XVIII THROUGH MCMLIX

25,

I was unable to locate any documents relating to any Considerate Towing

Trust series munbers XVIII through MCMLIX.

CONSIDERATE TOWING TRUST MCMELX

26.

In relation to Considerate Towing Trust MCMLX:
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A No Certificate of Trust was filed with the South Dakota Secretary
of State for Considerate Towing Trust MCMLX, nor is there any
purported governing document for it, and it was therefore never legally
formed.

b.  The vwner listed on the title for 2 1960 Ford F100 pickecup, VIN
F10JOP19204 is “CONSIDERATE TOWING TRUST MCMLX TRUST
[sic] JACK KARI TRUSTEE OR JACOB KARI TRUSTEE OR WENDY
RABER TRUSTEE". A copy of the title is attached hereio as “Exhibit
36"

e According to Jacob’s deposition, Jack's father gifted Jack the 1960
Ford F100.

d. 1 am vnaware of any other documents relating to a Considerate
Towing Trust MCMLX,

£ I atn unaveare of any other assets purportedly held by Considerate
Towing Trust MCMIX,

f.  There are no documents evidencing the existence of any trustecs
other than Jack and that anyone other than Jack was & seiflor of the
business trust,

g Because this purported business trust was never actually formed,
and because Jack was evidently the settlor of the business trust, T ask the
Court to enter an Order declaring that all assets puportedly held by
Considerate Towing Trust MCMLX are in fact assets of the Fatate,

CONSIDERATE TOWING TRUST MMX VI

27,

In relation to Considerate Towing Trust MMX VI

% No Certificale of Trust was filed with the South Dakota Secretary
of State for Considerate Towing Trust MMXVT, nor is there any purporizd
governing document for it, and it was therefore never legally formed,

b, The owner listed on the title for a 2016 Peterbilt tow truck, VIN

INPZHITX2GM359205 is “CONSIDERATE TOWING TRUST
MMXVI”. A copy of the title is attached hereto as “Exhibit 577,
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C. I am unaware of any other documents relating to a Considerate
Towing Trust MMXVIL.

d. 1 am unaware of any other assets purportedly held by Considerate
Towing Trust MMXVIL,

e,  There are no documents evidencing the existence of any trustees
other than Jack and that anyome other than Jack was a settlor of the
business trust.

i, Because this purported business trust was never actually formed,
and becavse Jack was evidently the settlor of the business trust, [ ask the
Court to enfer an Chrder declaring that all assets purportedly held by
Congiderale Towing Trust MMXVI are in fact assets of the Estate,

CONSIDERATE TOWING TRUST MMXVII

8.

In relation to Considerate Towing Trust MMXVIL:

a.  No Certificate of Trust was filed with the South Dakota Secretary
of State for Considerate Towing Trust MMXVIL nor is there any
purported governing document for it, and it was therefore never legally
formed.

b, The owner listed on the title for & 2018 Sundowner Sunlite 7 x 12
tradler, VIN 13SKEK1220J1KB5207 is “CONSIDERATE TOWING
TRUST MMXVI TRUST [sic] JACK KARI TRUSTEE”. A copy of the
fitle is attached bercto as “Exhibit 587,

€. | am unaware of any other documents relating to a Considerate
Towing Trast MMXVIIL

d. 1am unaware of any other assets purportedly held by Considerate
Towing Trust MMXVIL

e.  There are no documents evidencing the existence of any trustees
other than Jack and that anyone other than Jack was a settlor of the
husiness frost,

i, Becaunse this purported business trust was never actually formed,
and because Jack was evidently the settlor of the business trust, 1 ask the
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Court to enter an Order declaring that all assets purportedly held by
Considerate Towing Trust MMXVII are in fact assets of the Estate.

CONSIDERATE TOWING TRUST DCCLXXVID
29,  Inrezlation to Considerate Towing Trust DOCLXXVIL:

a  No Certificate of Trust was filed with the South Dakota Secretary
of State for Considerate Towing Trust DCCLXXVII, and it was therefore

never legally formed,

b. A document titled “Considerate Towing Trust DCCLXXVIF™
purportedly created an irrevocable business trust, indicating that it held
“Any and all properties left by Jack Kari that may have been not recorded
in an individual trust.” A copy of this document is attached hereto as
“Exhibit 66,

€. According to Jacob, this trust owns “.. all of the small effects that
[Jack] ovned or he placed in the business...” including “[m]achines, tools,
hand tools, power tools, everything,” Transcript 147:12-19. According to
Jacob, this includes 9 lathes, § mills, and various small tools, Transcript
147-148.

@ Jacob also believes that any farm tractors and farm eguipment are
owned by this trust. Transcript 181:1-5,

¢  The settlor of Considerate Towing Trust DCCLXXVTI was Jack,
no beneficial owners are listed, and there are no known deed conveying
any real property to Considerate Towing Trust DCCTXXVIL

L Tam unaware of any other assets purportedly held by Considerate
Towing Trust DCCLXXVIL,

g  Because this purported business trust was never actually formed,
and because Jack was the settlor of the business trust, [ ask the Court to
eniter an Order declaring that all assets purportedly held by Considerate
Towing Trust DCCLXXVII are in fact assets of the Estate,
HAPPY WHEELS TRUST
3. Inrelation to the “Happy Wheels” truat;
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2. On or about February 22, 2011, Jack, Kim, Wendy (by that time
going by the surname Raber), Amy Kari (“Amy”, who is JTacob's wife),
Tacob, and Jason Kari ("Jason™, who is Jack and Kim’s son) formed the
“Happy Wheels” trust as the trustees of the trust. A copy of the Certificate
of Declaration of Trust and Application for Certificate of Trust are
altached heveto as “Exhibit 60",

b.  There is no seres charter or other document providing for series
business trusts as part of the Happy Wheels tust,

e A docament dated February 22, 2011 titled “HAPPY WHEELS
TRUST" purports to create an irrevocable business trust, and indicated
that it held “Happy Wheels Towing” as an asset. A copy of this document
15 included with “Exhibit 60",

d.  The settlor of the Trust was Jack. No beneficial owners are listed,
There are no known Bills of Sale or other transfers documents relating to
Happy Wheels Towing.

e.  Happy Wheels Towing was registered as a d/b/a on March 3, 2011
(only a few weeks after the Declaration of Trust was filed for the Happy
Wheels trust). A copy of a screenshot of the South Dakots Secretary of
Slale’s websile regarding the d/b/a is attached hereto as “Exhibit 647, The
documents on the South Daketa Secretary of State website are not
available for download, likely because of their age.

L I um unaware of any other assets purporiedly held by the Happy
Wheels frust.

g I ask the Cowrt to enter an Order affiming the Personal
Representative’s power to continue or participate in the operations of the
Happy Wheels trust on behail” of the estate pursuant to SDCL § 294-3-
715(24).
HEAVENLY REPAIRS LLC
31.  Inrelation to Heavenly Repairs LLC:

A On or sbout January 12, 2004, Jack organized “Heavenly Repairs
LLC" by filing Articles of Organization with the South Dakota Secretary
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of State. Copies of documents related to the filing of the Articles of
Organization for Heavenly Repairs LLC are sttached hereto as “Exhibit
5%, Jack is the only organizer and only member listed in the Articles of
Organization

b.  There is no operating agreement for Heavenly Repairs LLC,

¢ Jacob asserts that in 2004 the members of Heavenly Repairs LLC
were Jack, Kim, Jacob, Wendy, and Jason;

13 k! Cen yem Emll me the —— st thi= tipe, who were &1l af

14 the magbsrs of Esavenly Repalves, Iic, thab woalc bs
iz ln Jamuary of 2004 at the bims the first sspasl
1g repart was adgnedy

17 A T'e neb suse if thare ace any licted pewbecs.
15 =] Ohay. But who wers the peabexs of the LI
i3 & Jack wan the membex, Thers's ue sbher Iigtsd
20 mesbera.

2%, [ ] Okay. TYou woren't & mewhar xb Ehet Eifan?

] I Hot listed with tha Stats;, ns,

2 = Okay. Dut I'm not aaking who was listed oz z neober.

14 I'm aeking wae was an sckusl perber of the LICT
io A Hall, me and my boother, my sisbas apd my ol were

Carolyn H. Markine, RPR {E03) 381-5427
m‘hnrhhu:l'pﬂrtﬁtg.-m

23
3 all partn of tha TLLE.
F Q Dkay. do ware jrou all wenbares of the LLO at khat
E tima?
L3 3 I mippoms bt would be said so; ya.

Transcript, 52:13-53:4.

d.  However, Jacob also claims that in November 2022 (the same
month Jack passed away) that the only members of Heavenly Repairs LLC
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b
17
18
19
29

2l

23
24

25

0 ¥ O oL B0 W

were Jacob and Jack, even though thers are no records or olher
documentation  showing Kim, Wendy, or Jason  had
sold/forfeiled/otherwise terminated their purported membership units
with the company:

Who wera the mamberz of the company at that time {n
Novembar of 20227

Me and Dad. Me and Jack.

How many membership units did you own at that time?
There are no membership units.

What was your interast in the LLC at that cime?

I was ao-owWwnar with Dad.

how much of the company did wou own?

Thers wis no statement of cwnership pertions=.

Bo if you were bto sell the company on November 6th of

Carolyn M. Harkina, RPR (6053)381-5427
www . harkinsrepocting, com

e o — = TR T S o o e e ot ' e i e e et o

fd

2032 for F100, how much of that 5100 would you hawve

received?
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] 1 I hava no idea. Wa would have had to dizcuss that.
@ Q Okay. And you talked abeut your =iblings and your
5 mom being members of the company prior te this time?

& A Yas,

7 Q Ara there any records or other documentation showing
& thes selling, forfeiting or otherwiss cerminating
g thelr membership interest in the company?

iQ A He

11 L} 30 there's no mestings teminating their interests in
1z Eha company?

13 A Nothing written, no.

14 ] Okay, You s2ay pothing written, =c what do vou mean
15 by that?

1& A Thay left the company.

17 o What evidence do you have that they left the dompany 7
18 B For Wendy and Jason;, the only records would bDe that
1o they went and took jobs elsewvhers,

20 1] Okay, But that dossn't eguats to zelling or

21 tarminating vour membership interest, does it?

LA 1 K,

Transcript, 63:16-64:22,

€. The apparent assets held by Heavenly Repairs LLC include two
vehicles, real property in Lawrence County, South Dakota, and inferest in
a d/bfa:

i The owner listed on the title for the title for a 1989 Ware
Hxdo trailer, VIN 1A1B4521511403961, is “HEAVENLY
REPAIRS OR KARIT, KIMBERLY™, A copy of the title is attached
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hereto as “Exhibit 87,

il.  The owner listed on the title for 2 2011 Dodge Ram 5500
wuck, VIN 3D6WUTCL6BGS02047, is “HEAVENLY
REPAIRS™, A copy of the title is attached hereto as “Exhibit 13",

% On or about March 23, 2021, Jack and Kim conveyed certain real
property to Heavenly Repairs LLC7; Jack and Kim did this by virwe of
two quitelaim deeds, Copies of the recorded guitelaim decds are attached
hereto as “Exhibit 68",

g The Fictitious Name Registration for “Heavenly Machining LLC®
was registered as & “Doing Business As (DBA)”, naming two owners: 1)
Heavenly Repairs, LLC and 2) Jacob J. Kari® A copy of the Fictitious
Business Name Registration and receipt are attached hereto as “Bxhibit
7re,

h. I ask the Court to enter an Order declaring that Jack’s sole
ownership intersst in Heavenly Repairs LLC is an asset of the Hstate,

KARIS' PROPERTIES LTI, LIABILITY CO.
32.In relation to Karis® Properties LTD, Liabilily Co.;
&, Unorabout November 10, 2005, Jack organized “Karis® Properties
LTD. Liability Co." in the state of Wyoming. A copy of the Certificate of

Organization i3 attached hereto as “Exhibit 27", A copy of the 2007
Anmnual Report for the company is atlached hereto as “Bxhibit 28",

b. In October 20069, Jack caused Articles of Dissalution for this
company to be filed with the Wyoming Secretary of State,

¢ Despite Jack dissolving the entity in 2009, it appears that there are
still assets in the name of this company, including:

i SE 1/4 NW and the SW 14 NE 1/4 of Section 5, TSON,
R62W of the 6" PM, Crook County Wyoming.

T The propertles conveyed ane Lots 4, 5, and 8 in block 3 of the town of 5t, Ongs, Lawrence County, South Dekda,
¥ I Tacob were m member of Heavenly Repuirs LLC, It begs the question why he wiuld be Heted separately as an
owher of the diva,
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il. 2023 Notice of Assessments from Crook County, Wyoming
list the following asssets on the Sundance Property: a 1967
Rushmore 12 x 60 mobile home, & 28 % 60 pole building, end a

1957 mobile home. Copies of these assessments are atteched hereto
as “Exhibit 78,

d.  Jacob does not know who the members of Karis® Properties LTD.
Liability Co. are, Transcript, 171:15-19.

e.  laskthe Court to enter an Order declaring any assets held by Karis®
Properties LTD. Liability Co. are assets of the estate.

DATED this 12" day of August, 2024,
V) T,
M wit!:&..m__.-.___. TS
KIMBERLY

Suhscribed and sworn to before me this 12 day of August, 2024,

g e
i 7 MT%%% | ,f::__._
9 fS% Kellen 3, Wiliert, Notary Public
e ) i My Commission Expires: 09/20/2025
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STATE OF SOUTH DAKOTA ) IN CIRCUIT COURT

)SS.
COUNTY OF BUTTE ] FOURTH JUDICIAL CIRCUIT
In the Matter of the Estate of ) DOPRO23-000003
JACK R. KARL )
DECEASED. )
PERSONAL REPRESENTATIVE'S OBJECTIONS TO JACOB KARI'S
MOTION TO ESTABLISH TRUST AND TRANSFER ASSETS OF THE
ESTATE

CASE POSTURE

Comes now, the Personal Representative of the Estate of Jack Kari, Kimberly Kari,
by and through attorney Kellen B, Willert, and respectfully submita the PFersonal
Representative 's Objections to Jacob Kari's Motion to Establish Trust and Transfer
Assets of the Estate.

OUn September 18, 2024 this Court entered an Order and Judgment based on the
Personal Representative’s Motion for Court Order Affirming Personal Representative 's
Authority and Determination of Estate Assets, Within a month after entry of the
September 18, 2024 Order and Judgmeni, the Personal Representative was forced to
bring forth her Motion for Court Order Re: Possession and Contrel of Estare Assets.
Thereafter, the Court entered its Order Re: Possession and Conirol of Estate Assets on
October 21, 2024,

Less than & month and a half after the October 21, 2024 Order Re: Possession and
Control of Estate Assets, the Personal Representative was forced to ask for an Order to
Show Cause in relation to Jacob's interference with the Personal Representative's
exccution of her duties.

A hearing was held on January 6, 2025, and Jacob was found to be in contempt of
the Court’s October 21, 2024 Order Re: Possession and Control of Estate Assets.’

On January 23, 2025 Jacob Kari filed his Motion to Establish Trust and Transfer
Aszets of the Estate (“Jacob's Motion™). It is unclear why Jacob has waited so long to
bring forth a hearing on Jacob’s Motion,

I The Findings of Fact, Conchusions of Taw, and Order of Contemnpt weve entered on January 24, 2025,
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OBJECTIONS TO JACOB'S MOTION

Jacob’s Motion asks the Court to®, . direct the formation of the Jack R. Kari Trust
and directing that the personal representative transfer all assets intended [sic] by Jaclk
Kar, into said trust, This motion is being made pursuant to SDCL § [sic] 55-1...7

Jacob also submitted his Brief in Support of Motion to Establish Trust and
Transfer Assety of Estate (“Jacob’s Brief™), Without citing any authority, Jacob asserts
that *[t]his ig [sic] motion based on the fact that though Jack may have failed in his
attempis to create valid business trusts or otherwise properly transfer his interest into
trust(s), the property may still be ultimately need [sic] to be distributed to a trustee per
SDCL § [sic] 55-1." Jacob's Brief, p. 4. Although not entirely clear, it seems Jacob is
asking the Court to create an express trust or, altematively, create an implied trust.
Jacob's Brief, p. 6.

It 15 important to distinguish a *business trust’ from what Jacob is asking the Court
to do here,

A *business trust” is a legal entity governed by SDCL Chapter 47-14A, Title 47 is
titled “*Corporations”, and governs, among other things, corporations, professional
corporations, business trusts, cooperatives, nonprofit corporations, and LLCs,

A trust pursuant to SDCL Chapter 55-1 is an entirely different beast.

Jacob asks the Court to create a trust pursuant to SDCL Chapter 55-1, which is not
even found in the same title as a business trust. The Personal Representative objects to
the articulation of what the law ig in Jacob’s Brief — for example, Jacob clzims that
“Implied trusts are imposed by the Court using a more equitable standard and are based
on the factual circumstances of the transaction. SDCL § 55-1-6." Jacob's Brief, p. 4 (at §
5). The law actually says the opposite — “[a]n implied trust is one which is created by
operation of law. An implied trust arises in the cases described in §§ 55-1-7 to 55-1-10,
inclusive.” SDCL & 55-1-6 (emphasis added).

Jacob cites cases dealing with the Court interpreting express written trust
agreements pursuant o SDCL Title 55. Jack intended to create numerous business trusts
pursuant to SDCL Chapter 47-14A, not a unitary trust pursuant to SDCL Chapter 55-1.

LAW OF THE CASE

This Court entered oral Conelusions of Law at the January 6, 2025 hearing. The
failure to appeal a Cowrt’s conclusion of law becomes the law of the case. Gridiey v

Page 2 of 3
APP 036

U ] - e Femerere - W o o e -— e - L] i -— o ] - e - o N




Estate of Jack R. Kari: 09PR.023-3 FR's Objections 1o Jacob Iari’s Motion

Engelhart, 322 NW.2d 3, 6 (8.D. 1982); see also, Red Fox v. Heitich, 494 NW 2d 63§,
Hdd (5.1, [993), Consequently, this Court’s Conclusions of Law entered on this issue
becomes the law of the case.

JUMCIAL EFFICIENCY

Certainly the Cournt would not seriously entertain a request to put all assets into a
trust under the circumstances where the decedent had failed to form a valid business
entity, such as a corporation, LLC, or business trust.

Nearly nine months ago, this Court made a determination in regards to the multiple
flawed business trusts, Granting Jacob’s Motion will hinder judicial efficiency. Most of
the assets have been re-titled into the name of the Estate.

TRUSTEE APPOINTMENT

In the event that the Court determines that formulation of a trust is appropriate, the
Personal Representative requests that she be appointed as Trustee or, alternatively, a third
uninterested party be appointed.

Jacob requests that he be appointed trustee — but he has already interfered in this
matier and has already been held in contempt of court. Jacob is not an appropriate
fiduciary.

REQUEST FOR PERSONAL
REPRESENTATIVE’S ATTORNEY'S FEES AND COSTS

The Personal Representative respectfully requests the Court award attorney's fees
and costs related 1o rezponding to Jacob's Motion,

DATED this 9® day of Jung, 2025,

BENNETT MAIN GUBBRUD & WILLERT, P.C.
Attorneys for the Personal Representative

By: o/ Kellen B, Willert
KELLEN B. WILLERT
618 State Street
Belle Fourche, SD 57717
Telephone 603-892-2011
kelfenf@bellelaw.com

PPage 3 of 3

—rn L A . i e W - 2= - 4 - PR S r L e R



TG, 1228 P S0LAC - Codifed Low 15-2084-2 - Judgmanis and ordars of glreuit courta frem which appesd mew be tnkan

.
-

g 5%

3

Jzslymants wodd swders of clreall conrts froa wiiel agpesl ey be inken.
APHWEHNHHM Tadn the eineail dren muy 50 tekan e provided da fhis tite Som:

Jrlgaent

?Eﬂfﬂ:ﬂ!ﬂlmﬁrﬁhlﬂﬂ.niﬁ# ¥ st when mich oo in effoct delemines the action end prevonis o Judgment from wiilch oy speest might ba sk
a & o Lrlal

Any Boal sedar affecting o mubstamtial Aght, wesds fo specind proseedings, or upon o srsmary ajpliretion i on sstisn alles alpeessis
A osrlar wivih pramis, mdtees, comtleues. Sssolves, or modifles mny of e eeedes of aoest el lail, elsdn sl dalivary, foeneion, Jiscmenl, gamiskmem, ressvinsip, o depest! in
cue]

Ay vier Sntermadiole ooder rade befi (sl aay apgead ueddr (iis mlsrisian, horeever, beng nod o oalier of dgli B of seund fedizind disaetion, and b be eioeed by the Coerd
i the marnee provided by velis of adh coai snly when e o conslders 1hat the ends of fastion will bo serezd by determinméon of the uesticas bvelved without swaliieg die firal
ikslanrinesion uf the pefian or ToE

o gnkered om o modon pussent e § Lg- (0

Houres: 5DC 1959 & Sapp 1560, § 31.0000; BDCL, § L5250 S0 1971, ch 151, §2; 5L 1996, of 140, 52,

hitpa:itad aginlaiure gows piSaiutoa] 52684 himitall=tnmn 1




TONEEG, 12:24 P SPLRC - Codifled Lo 58-1-1 - Purpases for which frust may be created,

B8], Punpimos Gre which prus sz ercaied.
Expegt s othzrsise by ehegpiory A1 pnad 41-25 relabing % treas G, k inssi 1ey be aeetod Sor ey purpose ferwhikch & conrast say lewfilly b sals,

Sowrees Chell 1877, 1295; CL LEET, § 3916 ROIWD LR, & FOIZ; RO I9L9, B 1195 GO0 1839 § 9508104; 5L 3007, ch 20d, §a0.

APP 019
hitpecitadisgsiaturne poapi Siailes!55-1- 1. itmi Tal=irue

L




10826, 12:36 PM BOL RC - Codifad Len 56-1-11 = linplied inst=Doclaraticn by court of aquily,
==kl Bunglivnd trisi=-Rodacaiion &y seur af ity
The cimeneration by 55 5517 1o 151-10, wiclesivi of crsvewhein on feplied st ari=e dove not mechadn or provent the evivig of e imglicd amet in mibar oo nos proven! a eoom of oguity
froere estalilbsisding nind devdichig en nplied, 1esnisng, or coasimstive e o other e and instancas pucseml 1 the cuskom ead proviice ol sach ecuns.

Banron; BORC 1939, § 30002,

APP D40
hitpa-/iaiegalplure gonrap'BialuleaiS5-1- 11 himiTallstre Lo




FVERSE, 12125 PM

S1-2, Trasts chisallld,
At i cifhvr axpmsa o isplied

Soeareez S 1930, [ SR0iG]

hbipaifdlegnllure gov pplStatubes/58-1-2 emi Tall=rus

SDLRE - Codifled Law 55-1-2 - Trusls claesallisd.

"




TOMIEE, 12:25 P SO0LRC - Codified Law 55-1-3 - Exprass lrust defned.

B5a=3, Enpurss irwal dallnal
Aum ctpoeds frest 15 an ohligason mislag aet ofa pessenil sonfiletes ropossd in aml vulusiiily resepbed by ome: for e bt of e,

Seurce; HLHC L0340, § 550001

hittps: s Rgshauns gond'aplf Slatutes!S 8- 1-3nmi el =lne

W't




VNGRS, 1285 P BOLRG - Codfed Law 55-1-4 - Creation of express rust-Werds or acks of usior

H;I:EM i eEpreay drusi—Yerdy or aeis of Inslos
T s crenled ad B [ Inisiee td Bevidlic by By aody wordn or gois of the Ivelor idicsling wilk reasonabie carnisly:
{1} .ius IvsE bty aan s il oF (e (RS0 00 ks b Ierisk: and]
(T subgent, pumposs, nid benefizlary of @e mus
Ay gpaoes ek (hak supenms reel propeny shall alse be avidenesd in writing.

Ronrce: S0 [958, & S0U0IES; L2007, oh 04, B 5.

rilpes i diag talaiu re. Qon el S el Les' 5 5-1-4. hnl Tall=lrus




1025, 1226 P SOLRE - Codified Law 55-1-5 - Exproes et crealpd aa i Fesbsa—Words and gots of lrudbas,

Bf-1-5, Lapeess loust ercabel o8 lo drislec—-Wirds mnil aces of |rostes,
A o [rass vt s ooented as e The Inastes by any wonds or pots of bis, lediesting with seisa e ceisain:

[y Hi dhumﬂ:murwummrEMNm.m'nw:uﬂ
[ Thiw sol]ect, porpos, ol beoaficlary 4 :

Sonreer SO 1RG0, § S0,

TN P =l T | e e e

E5-1-5. 1 Bxprvss drust neod nat b Far wecimbes banel of bensllclaries.
Thie 1erms o ol egaiais Teet pead et be Bor e sxelos v banaf af il bmaSsianos, whather or gt dhe beneficianios ano imcarpinasdn.

Spemrcps 512007, chI, 8 7.

hilipsssiisdlaglslnsu rn. powapl Siatubes 551 -6, bimiral =i

Ll




T0VBG, 12:25 P SDLRC - Codifad Luw S8-1:6 - Impled tast-Oedinilon—Crastion,

S5, Tinpliged drust-—Traliul Can=- L reathn.
Ab ppiied inart b o which % otded by opaoation of fum An Sople est adves in die crecs desaribad in 35 $5:1-7 v 24=0=00, melnve.

Sourecs SLaC 193%, B $A0100, FRA102

E8allaib, | Tinjilied trast gy sal peejudio # real pruperty purchaker or caoenbrasesr
Ho inmplied g may prefedioe gie dghis o pirdhases o7 cocnmthoance of neal fooperty S valin aned il notioe of the irsl

Bawrce: 3L M7, ch 204, § 6.

hilpatadeglzEture.govapi S alltes 551 -E him i ali=true

"




IN THE SUPREME COURT
STATE OF SOUTH DAKOTA

LR
APPEAL NO, 31151

LI B

IN THE MATTER OF THE ESTATE OF
JACK R. KART,
Deceased,

APPEAL FROM THE CIRCUIT COURT OF
THE FOURTH JUIMCIAL CIRCUIT
BUTTE COUNTY, SOUTH DAKOTA

e

THE HONORABLE MICHAEL W. DAY
Civenit Comt Judge

EEE
APPELLEE"S BRIEF

o E e

KELLEN B. WILLERT

BENNETT MAIN GUBBRUD & WILLERT, P.C.

018 State Streel

Belle Fourche, 8D 57717 Attorneys for
(605) §92-2011 Personal Representative/Appellee

COURTNEY R. CLAYBORNE
CLAYBORNE, LOOS & SABERS, LLP

PO Box 9129
Rapid City, SD 57709 Altorneys for
(605) 721-1517 Petitioner/Appellant

®EEE

NOTICE OF APPEAL WAS FILED TULY 17, 2025,

Filed: 1003052025 1001 AM CET Supreme Courl, State of South Dakota 31151



TABLE

Page

PRELIMINARY STATEMENT ......cccoimiiiisinnsinnnis TR R TP |

JURISDICTIOMNAL STATEMENT .....oceoiivemresmrmsmsssmst s s resssssmssssssssssnssssssss e s sas s s b

1.

Whether Jacob is bound by the Trial Court’s previous determinations in
relation to the business trusts and his judicial admissions. ..o 1

Whether Jacoh has waived and/or abandoned the issues raised in this appeal, 2

Whether the Trial Court abused its discretion when it declined recognizing an
GICTMIEENE WINENTR, s o A i R PN ERSR M PR

Whether the Trial Courl abused itz dizscretion when it declined creating an
Fmp‘liﬁj Tlluﬁtr L g AR o HEEREREEERLELEERLERELREE L ANE GRS IR ELERRLELELELEL S LR SRR L L L b L L 1

Whether the Trial Court abused its discretion when it declined creating a
st T i e i s e il i T s itk

STATEMENT OF THE CABE AND FAUTS ....cooomirvirismmiinmssmimsisse s masiaans i3

s By i B e R T i s

SAIEIIEIL OF TFACEE v viiniisrssassassssnssns s vae bbnss b s sansmasasasasnsans sn van es e sens s sassemsmenrmmrenes AF

STANDARD OF REVIEW .............. RRE e S, R 10

UL LRI, 11 f E—— — T — 3

Jacab is bound by the Trial Court’s previous determinations in relation to the
bizsiness trusts and his judicial admissions. ...ooeommonennniesesses 12

Jacob has waived and/or abandoned the issucs raised in this appeal............ 15

Tl Trial Court did not abuse its discretion when it declined recognizing an
EXPEER RPTRRE: 14 is414us4msnsimennssraspochs R SR R s SRR i L

The Trial Court did not abuse its discretion when it declined créating an

TR TRIEL, mqmanmimsars nerins it kbt St ST ST FRRRLER PR g ey )



5, The Trial Court did not abuse its discretion when it declined creating a
e g U - O A 4 |

CERTIPICATR OF CONPLIAIICE . i ciin e wisiuahis ifeuisiissyosas iy i v is st oiees soisiras i 24

CERTIEICATE OF SERVICE ANIY FILIMG ......oocmmminii iiimireiins somisarssmsimgsntoss st i)



TABLE OF AUTHORITIES

SPCE G 2034 ] i il i i

SDCL § 2948-3-412.....oiiininiwsisaneens

SDCL Ch. 47-14A

SD{:L' §‘ 55' I_r | R R R EE N R EE e T e P E R EE LR R R

Cases
DFA Dairy Fingneing Services, LP. v, Lenvson Special Trust,

2010 5.0, 34, TEL MW.2d 6064 s

Eflfngson v, Anmnarn,

20013 5.0, 32, B30 N W.2d 09, iiiianin S RCO i b AT SR H SRk

Flint v. Flint,

Giesen v Giesen,

(Frand State Prop., Tnc. v, Woods, Fuller, Shuliz, & Smith, P.C,

I re Keystone XL Pipeline,

I re Scimeean,

DOEE DB, ORI WA B0 i B e i s e s

It re Smeent,
2024 5.D. 23, 6N W.30 250, ccciiimiierinrinnassasnssnissasnass

Bin ve Weallbanng Revocable Living Traist .dgrEﬂH'éHf,

2012 8.D. 15, BI3NW.2d 11 L. snsssasns

il

iwviirre 1O

............................ 24

O 1

22

20

- 14



g R, Waiking Co, v. Beisel,

1E B g i 2 . ST —

Jobmson v Johmson,
300 N.W.2d B65 (8D 1980)

21

Jotmzon v, Markve,

Kostel v. Schwartz,

SO0E 5.0 85, TEE MWD IBE i i

Mech v Connnrs,

MoFarlamd v. McFarland,

70 N, W.2d 849 (S 1990 10vvvoveerreoreesssesssssessssssssssssessesns

Nofl v. Brewnde,

21

16,17

e

TI8 N.W.2d 319 (5D 1982 i i o SRR 20

Rosen's e, v Juhnke,

S MW STE DI B i s mi s vt o e e A

Sfefe v Petferson,

Stafe v. Spaniol,
11§ gl % e, | PR

we 13

16,17

Stern OFf Ca. v, Bovder States Paving, Inc.,

2014 5.0, 28, 848 N.W.2d 273 ivimmisnnes

FPErEEl b PR EPEA R RRE R R FRERRL

iy

EEREFEIRIE LI RI R R B R NI B

. 23



IFRELIMINARY STATEMENT

Decedent Jack B Kari will be referred to as "Jack”. The Estate of Jack R. Kari
will be referred to as the “Estate™, The Personsl Representative for the Estate, Kimberly
Kart, will be referred (o as “Kim™ or "PR™. Appellant Jacob Kari will be referred 10 as
“Jacob™, The Circuit Court in Butte County, South Dakota, Judge Michael W, Day
presiding, is veferred to as "Trial Court”.

References to the Clerk of Court"s certified record are prefaced with “CR"™,
References to specifie pages in the Appendix attached to Appellant’s Brief are prefhced
with “A".

JURISDMCTIONAL STATEMENT

This is an appeal of the Crder entered by the Trial Court and filed on June 1R,
2025 by the Honorable Judge Michael W. Day of the Fourth Judicial Cireuit Couit, Butte
County, South Dakota. CR 352; A 1. Narice of Eniry of Order was filed and served on

June 20, 2025, CR 353-355. The Novice of Appeal was filed and served on Tuly 17, 2025,

CR 336.

g oLl

1. Whether Jacob is bound by the Trial Court’s previous determinations in
relation to the business trusts and his judicial admissions,

The Trial Court has enfered previous orders regarding the validity of SDBTA
entities, none of which Jacob's appealed.
Relevant Authority:
SDCL § 2-14-4.
SDCL § 47-14A-1.

Rogen’s fnc. v. Juhnke, 513 N.W.2d, 575 (8D 1993).



I re Simeenk, 2024 8.1, 23, 6 N.W.3d 250.
Whether Jacob has waived and/or abandoned the issnes raised in this appeal.

The Trial Court did not make a determination on thig issue,

Relevant Authority:
Crigsen v, Giesen, 2018 5.1, 36,
Kostel v. Sehwartz, 2008 5.1, 85, 756 N.W.2d 363,
State v. Patterson, 2017 8.0, 64,

Whether the Trial Court abused its diseretion when it deelined recognizing
AN express trusi.

The Trial Court declined recognizing an express trost.
Relevant Authority:

DFA Dgivy Financing Servs. LP v, Lonvson Special Trust, 2010 8.0, 34,
781 N W.2d 664,

In re Wallbawm Revocabie Living Trusi Agreemeni, 2012 5.1D, 18, 813
NW2d 111,

In e Schwan, 2006 8.0, 9, 700 N.OW . 2d 849,

Whether the Trial Court abused its diseretion when it declined creating an
implied trust.

The Trial Court declined creating an implied trost,
Relevant Authority:
SDCL § 55-1-6.

Crremd Sfate Mrop., fne. v, Woods, Fuffer, Shuidtz, & Smith, PO 1996 5.0,
139, 556 N.W.2d B4.

Mach v. Connors, 2022 5.1D. 48,

Criesen ¥, Giesen, 2018 5.1, 36.



3 Whether the Trial Court abused its discretion when it declined creating a
Constructive Trust,

The Trial Cowt declined creating a Constructive Trust,
Relevant Authority:
SDCL § 55-1-11.

Stern CGif Co, v. Border States Paving, Inc, 2014 5.1). 28, B48 N.W.2d
273,

MeFarland v. MeFarfand, 470 N.W.2d 849, 851 (8D 1990).

STATEMENT OF THE CASE AND FACTS

Case History

Kim initiated an informal Probate on behalf of the Estate of her deceased
husband, Jack, by filing her Application for Informal Appointment of Personal
Represemtative fn Intesfacy on January 26, 2023, CR 1-3, Kim and Jack had been married
for over 40 years. CR 70, The Clerk s Statenrent of Informal Appointment of Personal
Represeniative as well as the Ledters of Personal Represeniative were filed on Januvary
26, 2023, CR 4-5, On February 13, 2023, Jacob (one of Jack and Kim's three children)
filedl @ handwritien piece of nolebook paper purporiing to be Tack’s Last Will and
Testament, which did not nominate a perscnal representative, make any bequest or
devise, or name any testamentary heirs. CR 12,

Jacoh and his wife, Amy Kar, subseguently resisted the PR’s attenpts to obtain
information sl to take their depositions. CR 13-36.

On July 21, 2023, Jacob filed a letier to the Trial Court asking the Probate action

to be terminated, alleging that © | | | all of the assets in the alleged estate of Jack Kari



were in Trusts™ and asked the Coutt 1o held trust documents “in Confidence if possible.”
CR. 37, Jacob never noticed a hearing for his request to tenminate the Probate. CR.

On August 14, 2023, Kim filed her Appiication for Formal Probate, as well as the
PR filed the Personal Represenfalive's Mofion Re: Subpoenas. CR 40-44,

A hearing was held on Aogust 29, 2023, and the Trial Court thereafter entered its
Ovder Admitting Will to Formal Probaite, Deteviination af Heirs, and Appoiniment of
Personal Representaiive, which adjudicated in paragraph 7 that “[bjecause the Will does
nol ngme any heirs or beneficiaries, the sole heir of the decedent is determined to be
decedent’s wife, KIMBERLY KARL...” CR 49-530, This was never objected to,
challenged, or appealed by Jacob. CR. The Trial Court also entered its Ovder Ke:
Swhpoenas and Depoxiftions on August 31, 2023 overruling Jacob's objections, ordenng
Tacob and his wifie to appear for the depositions, and ordering that ** . . . Jacob must
comply with the Subpoena Duces Tecum . .. " CR 47.

On August 14, 2024, the PR filed and served her Mosion for Courr Crder
Affirming Personal Representalive’s Anthoriny and Determination of Estee Asseis, CR
T6-T7, The Trial Court held a hearing on September 12, 2024 and entered its Order and
Judgment on September 18, 2024, adjudicating that * . . . any and all gssets purported by
held or owned by any of the 17 Faux Trusts are assels of the Estale , . ., " CR 224-227.
Jacob never appealed or challesiged the September 18, 2024 Order and Judgment. CR.

Soon thereafter, the PR filed and served her Morion for Court Ovder Re:
Possession and Contrel of Estate Assets (*Oelober Motion”) on October 2, 2024, CR
237-244. In response, Jacob essentially asserted that the Estate assets should be conveyed

into a new trust created by the Trial Court. CR 250-251. Another hearing was held on



Oclober 15, 2024, and on October 21, 2024 the Trial Courl entered its written Order Re;
Possesslon and Control of Estate Assets granting the PR’s Motion and not granting
Jacob's assertion regarding creation of a new trust, CR 257-259. Jacob never appealed or
challenged the October 21, 2024 Ovder Re: Possexsion and Conirol of Estate Assefs, CR.

The PR filed and served her Pervonal Representaiive’s Motion Requesiing Order
fo Show Canse on December 10, 2024, CR 2702271, The Trial Court entered an Cvder fo
Show Canse (and an Amended Crder fo Show Cause to fix a date/serivener's crmor),
scheduling a hearing on the matter for Janvary 6, 2025, CR 285,

A hearing was held on January 6, 2025 on the Cowrt's Amended Order to Show
Caeige and the Court ruled from the bench finding Jacob in contempt. January &, 2025
Hearing Transcript 55:2 — 58:3; CR 323, On January 24, 2025 the Trial Cowt entered ifs
written Findings of Fact, Conclusions of Law, and Order of Contempr that incorporated
its oral findings made at the hearing, found Jzcob in contempt of Court, and ordered how
Jacob could purge himself of the contempt, CR 323-324, Jecob never appealed or
clhallenged the January 24, 2025 Findings of Factl, Conelusions of Low, and Greer of
Confenyy, CR.

Jacob filed his Aofion to Establish Trust and Transfer Asvefs of the Estafe on
January 23, 2025 (one day prior to the Trial Court entering its January 24, 2025 Findings
of Faci, Conclusions of Law, and Order of Contempt). CR 314-315. Jacob's Motion fo
Establish Trust aned Tramsfer Assers of the Esiare velies on the following assertion:

LAW AFPLICABLE T0 MOTION
1. s is molion based o the et th thongh dack may bove dled i fis
AtEerApta b create valld husiness trists ac atherwiss fnpedly imosder s

iniereat imta traskjaj, tha praperny mop sdll ba oinaately nesd to he distdboced

1o o Wysten per BDCL §55- 1,



CR 319 (Jacob’s Brief in Support of Motion to Establish Trust and Transfer Assels of the
Estare at p. 4)." Jacob waited several months (until May 1, 2025) to notice his Morion fo
Establizh Trust and Transfer Asveis of the Esfade Tor a hearing, CR 3440,

A hearing was held on Tacob’s Mation fo Establish Trust and Transjer dsseis of
the Extgte June 17, 2025, and Jacob did not present any new evidence in support of his
Motion to Establish Trust and Transfer Assets of the Extare, CR. The Court entered ils
i2rder on June 18, 2025 sustaining the PR's objections and denying Jacob's maotion. CR
352, Jeeob had no objection as to form by counsel for the June 18, 2025 Order. CR 352;
see also SDCL § 15-6-58(b). Jacob filed his Metice of Appeal on July 17, 2023, appealing
the Trial Court’s June 18, 2025 Order. CR 356,

Statement of Facts

While Kim does not necessarily agree with the Statement of Facts provided in
Appellion's Brief, Kim will attempt to confine her Statement of Facts to facts that are
relevant 1o the narrow issue presented in this appeal ®

Draring his lifetime, Jack attempted to create various business entities provided for

in SDCL Title 47, including Limited Liability Compantes pursuant to the Liniform

" This language vsed by Jacob in Janvary, 2025 is almost verbatim the same as his
assertion ahout & new Title 55 trust in his October 2024 Response to the PR's October

Motion, CR 250-251 and 257-259.

* Kim's response to Jacob’s Statement of Facts is made difficult due to his Statement of
Facts being argumentative and, by and [arge, lacking cilations to the Clerk's Record,
Although Jacob cifes to his own Appendix, he does not actually cite to the record and
miany of the senfences in his Statement of Facts have no citations at all. “As the
[Appellant] has wholly failed to comply with the provisions of SDC 33,0735, the
Jedgment of the trial court is affiomed.™ S R Watkins Co. v, Beisel, 103 N.W.2d 333,
335, Because Jacob’s Brief lacks any of the required identification of particulars or
citations to the record as required by SDCL § 15-26A-60(3), it is wholly insufficient for
review and the Trial Court should be affirmed for that reagon alone. Jd,



Limited Liability Company Act and “Business Trusis™ pursuant to the South Dakota
Business Trust Act (“SDBTA™), CR 26-175; ree afvo SDCL Chapters 47-34A and 47-
144, respectively. Throughout their mardage Jack and Kim had put many, if not most, of
their assets into business entities; for example, Jack and Kim conveyed real property to
an LLC. CR 168-169.

Tack passed away on November |1, 2022 leaving behind his wife of over 40
years, Kim, and their three adult children, Jacob, Jason Kari (“Jason™), and Wendy Raber
"“Wendy™). CR 1 & 70. Jack died partially intestate, as his holographic Will dated only a
few days prior to his death did not name any heirs or beneficiaries. CR 49, A 7-8. This
matter started as an informal probate and was later moved to formal probate (and not a
supervised probate). CR 4-5, 49-50.

While attempting to gather the assets of the Estate and perform her duties as
Personal Representative, Kim sought and obtained adjudication from the Court in relation
to various assets purportedly owned by the various SDBTA entities that were not valid or

legally formed, to wit:



ORIERED, AIMUDGED anid DECREED thai fhe Maotion, ag i peripins o

1y Cosswderaie Towieg Trus [

3 Corsiderats Towang Trwest 11

3 Cousikderate Townig Trust 111

4y Cossilerae Towmg Tost 1V,

8 Considerale Towmg Troust ¥,

6y Consideraie Towing Trest YI;

7y Considessls Tosing, Trust VI

By Consicderate Towing Trust X,

oy Congiderate Towing Tmast X, X11, or X11;

1Ky Considerate Towing Tenst X

11} Comsidenie Towing Trasl XV,

12y Comsidernie Towing Trast X1,

[3)  Consideruie Towig Trasl MORLX,

14y Considornte Towing Trast M XV,

15}  Corsidarate Townng Trogd MMV and

16)  Considorate Towmg Trast DOCLEENL
is hereby GRANTED, nud the Courl ndjndges ile above-naned basiness iists in pamgrplis
I- 1 sbove as ivvalid and wot legaliy Bormed bastuess tnists (relered altogether alowg with
COMAIDERATE TOWING TREUST a5 " 17 Foux Trusts™), aud say snd pll assels purparied]y
lield or owined by any of the 7 Faux Toests ane aseels of the Extabe of Tk B Ko (lkawever,
saidd asseds ane sibject to fether order of the Courl), it B2 funher

ORDERED, ADJUDGED and DECREZD that no party, mcloding the Personal
Tepresentative ns well gs Jacoh Kan, may distribuite, dispose of, or alherwise lguidate sy
ol said assels purportedly beld or owmed by any of the 17 Fonx Trusts without further Oudar

of the Courl or a writicn agreement betwoen the Personal Bepresentaiive, Kim Fari
mdividunlly, Jacob Kan, Wendy Raber, and Jason Kari; it is fmally

CR 225; A 10-13 (page 2 of the Order and Judgmen entered on September 18, 2024).°
Jacob never appealed the Ovder and Judgment, incloding the part adjudging and
decrecing that * . . , any and all assets purported held or owned by any of the 17 Faux
Trusts are assets of the Estate , . . . " CR. At this deposition on October 31, 2023, Jacob
claimed that “[1]he trusts own themselves.” CR 218 (Deposition Transeript: 152:19-22).

Importantly, Jacob {through counsel) also * | . | agrees that these trusts don't exist™

3 Page 3 of Appellant’s Brief asserts the Trial Courl moved the assets “as a placeholder”
~ however, no such language is actually in the Ovder and Jndgnient, CR 224-227,



2 ME. CLAYBOSRME: Thank you, Your Honor. One of the

3 izsues bere iz everybody agress that these brusts

4q don't exist, So bow can you particlpate in the

& managemant of aomething that dessp't exdist? The other

September 12, 2024 Hearing Transcript 4:2-5.

Kim was forced to engage in various motions practice to gather assets that led up
to an order to show cause hearing as to whether Jacob should be held in contempt of
Court, CR 237-244, 257-258, 270-282, 285, 289-296._ For example, after Jack died, Jacob
moved multiple vehicles from Sundance, WY to his personal residence, then into a
pasture without permission and then barred his brother Jason from helping Kim retrieve
the vehicles owned by the Estate. CR. 273 (at 4 7), 277, and 278-28(.

Al the Januvary 6, 2025 show canse hearing the Trial Court found Jacob in
contempt. January 6, 2025 Hearing Transcript 55:3-57:24. By Janvary 1, 2025, Jacoh
and Kim had each submitted their proposed findings of fact and conclosions of law
{although JTacob’s proposals did not conform to the Court’s ruling from the bench), CR
300-308.

On January 23, 2025, Jacob filed his Motion te Establish Trast and Transfer
Assets of the Estaie, requesting: 1) the Court create the Jack R. Kard Trust pursuant to
SDCL Chapler 55-1 (at CR 320), and 2) “Jacob would further seek that he remains as

president of the trust . ., . " {at CR 321) (emphasis added).*

* Note, Jacob did not request the Trinl Court meke him a Trostee, but instead asked to be
“president™. CR 321, The request seems (o have changed on appeal. Appellant’s Brief pp.
8-9.



The Trial Court entered its written Findings of Faer, Conclusions of Law, and
Order of Coantempy on January 24, 2025, CR 323-324, Jacob waited several months to
notice his Motion fo Establish Trust and Transfer dssels of the Estofe for heanng, CR

340, At the Iume 17, 2025 hearing, the Trial Court stated:

4 And mo T am nok geing bto form any trusts in Chis case.
[ ‘i'h.ngrl could have baen dona during Bha lifetime of Mr. Xari.
1 They weren't done. There's no clear divection in thera.

Tune 17, 2025 Hearing Transcript 9:4-6.

STANDARD OF REVIEW

Jacoh's argument for the Standard of Review lacks any citations for the first
sentence asserting that de novo review is applicable. Appellant’s Brief p. 6, His second
sentence for Standard of Review cites three cases: 1) Noll v. Brende {an opinion that
doesn’t even include the words “standard” or “review™), 2] Jofmson v. Jofinson (an
opinion that vsed a standard of review for property division in a divorce proceeding), amd
1) DFA Dairy Fincncing Services, LP. v. Lawson Special Trust (which actually applied
the abuse of discretion standard of review For equitable relief). Appellant’s Brief p. 6.

Abuse of discretion is the applicable standard m this case: “[a] frial court’s refusal
to grant equitable refief is also reviewad under the abuse of discretion standard.” DA
Dairy Financing Services, L.P. v. Lawson Special Trust, 2010 5.0, 34,9 18, 781, N.W.2d
664, “An abuse of discretion is a fundamental ervor of judgment, a choice oulzide the

range of permissible choices, a decision, which, on full consideration, is arbitrary or

I



unreasonable.” Fiins v. Flint, 2022 85.D. 27,9 28, 974 N,W.2d 698 (internal citations
omitted).’
ARGUMENT

The Trial court did not err or act arbitrarily or unreasonably by entering the June
1%, 2025 Order sustaining the PR's objections and denying Jacob's Morfon to Establish
Trust and Transfer Assets of the Estate, CR 3524 A 1. Aside from being unhappy with the
result, Jacob does not point this Court to any specific arbitrary or unreasonable error he
alleges the Trial Courl committed in the Junc 18, 2023 Order that constitutes an abuse of
discretion, See Appellant™s Brief, Additionally, it should be noted that Jacob requests the
Court create o unitary Title 55 “Iack R. Kari Trust” (see Appellant’s Bricf p.7); this
clearly was not Jacob’s intent, as he tried to create varions business entities under SDCL
Title 47 to isolate liability.® CR 96.

The Trial Court should be affirmed for the following reasons; 1) Jacob is bound
by the Trial Cowrt’s previous determinations in relation to the business trusts and his
judicial admissions, 2) Jacob has waived and/or abandoned the issues raised in this
appeal, 3) the Trial Court did not abuse its discrefion when il declined to recognize an
express trust, 4) the Trial Court did not abuse its discretion when it declined o create an

implied trust, and 5) the Trial Court did not abuse its discretion when it declined to create

a constractive frust.

3 The words “arbitrary” and "unreasonable” do not seem to appear in Jacob's Brief, See
Appellant’s Brief.

b A court-created Jack R. Kari Trust also confradicts Jacob's position at the September
12, 2024 hearing, when he told the Trial Court * . . . Tthink the assets do not need to be
retitled, but they need to be refitled to the owners.” September 12, 2024 Hegring

Transcript;: 4:16-18.



1. Jacoh is bound by the Trial Court’s previous determinations in relation to
the business trusts and his judicial admissions,

Tacob never appealed any of the orders in this matier prior to this current appeal.
CR. A formal testacy order is final. SDCL § 29A-3-412.

A ‘business trusi® is a term of art for a statutory business entity as provided for in
the SDBTA — for which Jacob conducts no analysis on or even mentions. See Appeliant’s
Brief, “Whenever the meaning of a word or plirase is defined in any statute such
definition is applicable to the same word or phrase wherever it occurs except where a
contrary miention plainly appears,” SDCL § 2-14-4,

The SDBTA statuterily defines the term *business tust’ as “an unincorporated
association” subject to other statutorily required formalities. SDCL § 47-14A-1 (in part).
*Any such association herelofore or hereafter organized shall be a business trust and a
separate legal entity.” fd.

As early as August 2024, Kim argued that:

Because none of the 16 Faux Trusts have anything providing for

identification of a beneficial owner, the only logical conclusion is that the

settlor would be the sole beneficial owner {which would only matter if

they were legally crested entities), Jack was indisputably the “seitlor” of

the 16 Faux Trusts.

CR §3.7 Jacob has never contested this CR.

Jacob has judicially admitted Jack's SDBTA entities were not valid and did not

legally exist. CR 190, “A judicial admission is a formal act of'a party or his attorney in

T See also the Brief in Support of Motion for Court Order Affirming Personal
Representative s Authority and Defermination uf Asvery, which is incorporated herein.

CR 78-95.
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court, dispensing with proof of the fact claimed to be true, and is used as a substitute for
legal evidence af the trial.” Rosen s Inc. v, Juhpke, 513 NW.2d 575, 377 (5D 1993).
During the September 12, 2024 hearing, Jacob again judicially admitted that the

business trusts were not valid and did nat legally exisi:

2 MR, CLAYBORME: Thank you, Your Honor. One of the
3 igssuas here is everybody agrees bthat these brusts

4 don't exist. 5o how can you participate in the

5 management of something that dossn't exist? The other

September 12, 2024 Hearing Transeript: 4:2-5, Jacob further admitted:

& Put ag far as ssttlor, if wvou don't bawe a trust,
5 thera’s mo settlor. So those assets belong to
10 socmabody.  And that's the ultimate izsuve.

September 12, 2024 Hearing Transeript: 8:8-10. Toward the end of the hearing on
September 12, 2024, the Trial Court stated: “And so 1 think that so that we can park these
assets i a viable entity, we’re going to park them in the Estate and let vou puys
determine, however you're going to do it, where the money came from due to tracing to
figure this out.” September 12, 2024 Hearing Transcript 11:18-22." The Trial Court
thereafter entered its September 18, 2024 Order and Judgment, which Tacob did not
ohject to or appeal. CR 224.227,

lacob never appealed the prior, final orders in this matter. A formal testacy order
is final. SDCL § 29A-3-412. "As it concerns final orders, unsupervised probate actions

represent a special class of cases in the sense that a single action can contain muliiple,

* Jacob has provided no evidence in relation to tracing to prove what, ifany of these
assets, were paid for or provided by anyone other than Jack es sole setilor. CR.
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discrete proceedings, each of which results in a final order.” I re Smeenk, 2024 8.1, 23,
423, 6 N.W.3d 250 (internal citations omitted).

Because Jack's Will did not name any heirs or beneficiaries, the Estate was
partially intestate. SDCL § 29A-3-411, On August 31, 2023, the Trial cowt enterced its
Oveler Adwitting Will to Forme! Probare, Determination of Hetrs, and Appoiniment of
Personal Representative, concluding that *[blecause the Will does not name any heirs or
beneficiaries, the sole heir of the decedent is determined to be decedent’s wife Kimberly
Kari...." CR 49-50.°

Both the Ovder Admitting Will to Formal Probate, Determination of Feirs, and
Appointment of Personal Representative as well as the September 18, 2024 Ovder and
Jidgment are final orders in this matter,'

Jacob further alfinmatively acknowledged the Faux Trusts were diffevent than,
auy, Title 55 trusts as follows: “[b]ecause of the failure to properly establish business
trusts, the relationship berween Jack, Tacob, and the st assets fits within the definifion
of a partnership . . . ." CR 193, However, in now appears that Jacob has fully abandoned
his partnership theory. CR.

Having abandoned his previous sssertion that the trusts constituted a
“parinership” (and perhaps admitting that Jack and Kim paid for all the relevant assets),
Jacob now asks the Court to create a new Title 55 trust funded with assets formerly held

by the 17 Faux Trusts sd even the various LLCs, Appellant’s Brief, p. 9.

¥ This is not a supervised probate proceeding pursuant to SDCL § 29A-3-501, et seq. CR.

*® Jacob must acknowledpe this — otherwise he would have needed 1o seek an
interlocutory appeal for his current appesl.
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There is nothing in the record indicating anyone other than Jack acted as the
purporied settlor or paid for the 17 Faux Business Trusts" assefs and Jacob docs nol
contest this.'" CR. Instead of producing tracing or other information to prove that a
person or entily other than Jack paid for and owned the assets purportedly held by the 17
Faux Trusts, Jacob attempis 1o basically use his Morlon 1o Establish Trast and Transfer
Asgeis of the Esiaie to appeal and overrule the September 18, 2024 Order. Jacob could
have appealed the September 1§, 2024 Order, but didn’t. CE.,

Jacohb is bound by the prior orders in this matter as well as his judicial admissions.
1 Jacob has waived and/or abandoned the issues raised in this appeal.

Jacob failed to brief any specific arbitrary or vnreasonable error(s) were made by
the Trial Court in sustaining the PR's objections, and provides no relevant supporting
authority to articulale how and why the Trial Court erred in sustaining the FR's
objections. Appellant’s Brief. Jacob has waived and/or abandoned the issues raised in this
appeal for: a) failure to raise, identify, or brief errors made by the Trial Court, andfor b)
for failure to cite relevant supporting autharity.

. Jucob Failed to raise, ilentily, and beiel Bssues.

An issue initially asserted by an appellant 15 deemed abandoned when the
appellant fails to brief the issue. Giesen v. Giesen, 2018 8.1, 36, at Y 23.

The Trial Court sustained the objections raised in the Personal Representative's
(Mjeciions to Jacob Kari s Motion te Establish Trust and Transfer Assefs of the Exfare,

CR 352; A 2, Jacob is simply not happy with the Trial Court decision, and he has

— ey ——

" The various failed business trust documents don’t even neme a trustee, but instead a
CEOD, President, and Vice President; they also name Jack as a sole seftlor. CR 139-145,

147, 150.
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abaitdoned said issues for appeal because he failed to briet the issues related to the
sustained objections. Giesen, 2018 5.1, at Y 23, The Trial Court should be affirmed for
this reason alone.

b. Jucobh failed to cite relevant supporting authority.

“Failure to cite relevani supporting authority is a violation of SDCL § 15-26A-
60{6) and is deemed a waiver,” Koste! v Sefnvarrz, 2008 5.0, 85, § 34, 756 N.W.2d 363;
vee alzo Sate v, Patterson, 2017 5.0, 64,9 3.

Jack attempted to create variows SDBTA enlities, which are creatures of statule
under SDCL Chapter 47-14A. Supra, Despite this case being about SDBTA entities,
Jacob does not point this Court {o any relevant suppovting authority for 2 SDETA entity,
never mentions SDCL Title 47, and relies exclusively on case authority that does not
involve SDBTA entities. See Appellant’s Brief. The only authority cited in Jacob's actual
argument applying the facis of this caze (Argument Section C of Jacob's Brief) is SDCL
8§ 55-1-3, 55-1-4 and 55-1-11. Appellant’s Bricf, pp. 7-9.

Tacob has waived the issue he appealed because he has not pointed this Court to
any relevant supporting authority for SDBTA entities or providing the relief he secks
(including funneling LLC interests into a Trost), Therefore, this case should be affirmed
or Jacob's appeal should be dismissed, Kostel, 2008 5.D. at | 34; see alve Stafe v.

Patterson, 2017 5.1, 64,

3 The Trial Court did not abuse its diseretion when it declined vecognizing an
express frost,

Tzcob argues that © . . . Iack has established an expressed [sic] trust as the same as
[sic] defined in SDCL § 55-1-3" and that * . . . Jack also create [sic] an cxpress frust

under the provisions of SDCL § 55-1-4 . ... " Appellant’s Brief, p. 8. Jacob ignores the
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tact that Jack attempted (and failed) to create brsiness entities under SDCL Title 47, as

well as Jacob's prior judicial admissions and acknowledgment that the “trosts don’t

exist”:
e MR, CLAYBORME: Thaok you, Your Homor. Ore of bhe
3 izsues here is everybody agroes that thase trosts
4 don't exist. 8o how can you participate in bhe
5 management of something that doesn't eaxist? The other

HT 9/12/24: 4:2-5. Supra. Jacob asks the Court to recognize an express trust after
unequivecally admitting the trusts in fael do nof exisl,

Jacob cven goes a step further and asks the Court to do the following in relstion to
the LLCs on appeal: * | . together with Jack’s interest in Heavenly Repairs, LLC and
Karis’ Property L'TD., be transferred to the Jack R [sic] Kari Trust.” Appellant®s Brief, p.
9, This is a stonning request, given the fact that (he Trial Court previously granted the
PR's motion regarding her autharity to continue or participate in the operations of these
LLCs pursuant to SDCL § 29A-3-715(24). CR 224 (September 18, 2024 Order and
Judgment). Jacoh cites zero authority 1o support his request for an Estate’s membership
interest in a LLC to be funneled into an express trust that Jacob admits does not actually
exist,

Jacob also admits * . . . there docs not exist any governing instrument under which
the trust property would be managed or operated, This is a requirement of South Dakota

law in order to establish a valid trust.™!? CR 190, None of the cases cited by Tacob are

2 Jacob acknowledges the statutory requirements of a governing instrument and a
certificate of rrust found in SDCL § 47-14A-1. CR 190. SDCL § 47-14A-1 is a specific
statute that prevails over SDCL Title 55. See fn ve Keystone XT. Pipefine, 2018 5.0, 44,
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relevant or supporting. Supra. None of the foregoing cases cited by Jacob are applicable
to this matter. Three of the six cases cited by Jacob relate to interpreling provisions in
legally valid, written Tifle 55 trust agreements:

L} "OnJune 10, 1993, Minnie and Trving Lawson {Irving) created the
Lawson Family Living Trust (LFLT). The complicated fifty-six page trust
document created several sub-trusts with governing powers and mles
specific to each.” DFd Dairy Financing Servs. LP v Lawson Special
Trsr, 2000 810, 34,92, 781 N.W.2d 654,

23 “Florence Wallbaum established the Florence Y. Wallbaum Revocable
Living Trust {Trust) on June 17, 19917 I re Wallbawm Revocable Living
Trust Agreement, 2012 8.1, 18,92, 813 N.w,2d 111,

1) “Marvin M. Schwan (Schwan} was the founder and chief executive officer

of Schwan Food Company {Schwan Food), formeriy known as Schwan’s

018 (“terms of a stadule relating to & particular subject will prevail over the general
terms of another statute.” (internal citations omitted)),

13 Jacob’s argument citing the DFA case is as follows: “ . . . in cases where the trust
instrument is ambiguous or unclear, courts may refy on extrinsic evidence (o determine
the settlor's true intention.” Appellant's Brief. There is no valid trust instrument in this
case. Jacob's contentions also ignore the statutory requirements to form a valid SDBTA
entity, which the Trial Court already adjudicated and entered a final order — and which
Jacob never appenled, CR 78-85, and 224237,

" Jacob’s argument citing the Walifawm case is as follows: * . . . when the infeal fo
establish a trust is clear, the court task is to ensure that the intentions and wishes of the
settler [sic] are honored.” The sentence after the citation in the Walfbaum case states “If
the language of the trust instrument makes the intention of the settlor clear. .. ™ Juve
Wallbanm Revocable Living Trust Agreemeny, 2012 8.D. 18, 4 20. There is no Title 55
trusl ingtrument in this matter, and this case did not pertain to a SDBTA entity.
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Sales Enterprises, Inc., a large frozen food company based i Marshall,
Minnesota, Before his death, Schwan established a comprehensive estate
plan which included a will, a revocable trast, and various other trusts.” In
re Sefnean, 2006 8.0, 9,92, 700 N.W.2d 849.1

Jacob does not rely on the Noil v. Brende case in support of any of these
arguments, but only in his recitation of the standard of review (Appellant’s Brief, p, 6),
which related to a life insurence policy required under a divoree decree to list minor
children as beneficiaries — howewver the decedent in Noif listed his sister as beneficiary for
the children's benefit during their minovity, Nodl v. Brende, 318 N.W.2d 319, 319-320
(SD 1982). Noil v. Brende also did not address the standard of review (in fact, the words
“standard™ and “review” don’t even appear in the opinion), and is not applicable to this
matter.

Jacob only relies on the Jofwmson v Joftnson case to support his recitation of the
standard of review. Appellant®s Brief, p. 6. Johnson v Jolmsen involved a divorce
action, a gift to minors pursuant to the Uniform Gifis to Minors Act under Title 55- 1,
and a joint savings account thet * . . . was apparently agreed between the litigants that this
account was set up as an informal trust for their children,” Johmson v. Joluson, 300
N.W.2d 865, 866-867 (SD) 1980) (#ee afso page 869 relating to the Uniform Gifts to

Minors Act). Solmson v, Jotwmsen also did not address the standard of review for trusts,

1% lacoh's sole citation to Schwan relafes to the duty of the court te carry out the wishes
of the trust creator; the next three senfences in Schwar state: ™' In order to do so, we look
ter the language of the trust instroment. fd. *In interpreting a trost insboument, we musl
first attempt 1o asceriain end give effect to the seitlor's infention. Thus, we must interpre
the instrument as written.” i re Scfnean, 2006 5.0, 9, § 12, 709 N.W.2d 849, There is no
valid trugt instrument — nor is theve any evidence of intent to create a unitary Title 535
trust, This case does not pertain to a SDBTA entity alveady adjudicated to be invalid,
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but instead for property division in diverce (1. at B67-868), and the case is not relevant
tor this malter.

Jacob’s single cite to the Jofmson v. Markve case is in support of his contention
that “[fJor example, in cases where the trust instrument is ambiguous or unclear, courts
may rely on extrinsic evidence fo determine the settlor's true intention.” Appellant’s
Brief, p. 7. The word *unclear’ only appears in Markve in relation to participation in
preparing a deed and power or attomey. Jofimson v. Markve, 2022 5.1, 57, §44. The
words ‘ambiguous’ and ‘extrinsic’ do not seem to appear in the Jofrson v. Markve case a
single time, and the case is not relevant to this matter.

Even Jacob acknowledges the trusts don't exist, and the Trial Court should
therefore be atfirmed in relation to formation of an express trust. Sigwa.

4. The Trial Court did not abuse its diseretion when it declined creating an
implied trust.

Jucob's entive argument in relation to SDCL § 55-1-6 on appeal is the following
ten words: * . . an implied trust, being one created by operation of law.™ Appellant’s
Brief, p. 6. Jacob does not point to where or how the Trial Court erred by being arbitrary
or unreasonable or how it gbused its discretion in relation to an implied trost, CR.

Estabiishing conditions under any of the statutes SDCL §§ 55-1-T 1o -10 iz a
statntory prerequisite before SDCL § 55-1-6 is applied. SDCL § 55-1-6. “An implied
trust is one which is creared by operation af faw. An implied frust arises in the coses

described i 88 55-1-7 to 55-1-1, inclusive.” fd. (emphasis added).

1t A ppellant’s Brief did not cite w any particular page or paragraph number for the case,
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Jacob did not raise any issues relating to SDCL §§ 55-1-7 to -10 to the Trial
Court, and his failure o do so at the Trial Couwrt level renders consideration of the issue
ingppropriate on appeal. Grand Stete Prop., Inc. v, Woods, Fuller, Studrz, & Smith, P.C.
1996 810, 139, 9 19, 556 MN.W.2d 84, 88. A party cannot raize an issue for the first Gime
on appeal. Mach v. Conpors, 2022 5.0, 48, § 37, Therefore, consideration of these issues
are inappropriate in this appeal, fd.

However, even if Jacob preserved issues relating to SDCL §8 55-1-7 to - 110, those
statutes are not relevant or applicable in this matter beeause Jacob has nol mised, argued,
or briefed anything relating to those statutes. ' See Appellant’s Brief. Bear in mind, that
SDCL §§ 55-1-7 o -10 deal with multiple parties, wherein this case only invelves, for all
intents and purposes, one party — Jack’s Estate. Jacob has walved the implied trust issue
and application of SDCL §§ 35-1-7 10 -10, Se¢ Giesen v. Crlesen, 2018 5.D. at § 23

The Trial Cowrt should be affirmed in relation to the issue of an implied trust.

5. The Trial Court did nof abuse its diseretion when it declined creating a
constructive trust,

After juggling Jacob's avgument that contradicts his judicial adimissions, the Trial
Court stated © . . . 1 am not going to create any trusts in their case. They could have been
done during the lifetime of Mr, Kari. They weren't done. There's no clear direction in
there." June 17, 2025 Hearing Transcript %:4-6; A 6. Jecob's entive argument in relation
to & courl-created constructive trust is ns follews:

Should this Court determine that the above written documentation,

tagether with the settlor's expressed intention are insufficient, South
Drakota law would require that this Court find the existence of 2

"7 In exercising our appellate function, it is elemental that the Supreme Court should limit
review to the arguments that are mised and briefed. Srate v Spaniel, 2017 8.10. 20,
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constructive trust. Under the normal circumstances, constructive trust may

be seen as being preventative to avoid unjust enrichment fo the devisee,

SDCL § 55-1-11 provides that the imposition of a constroctive trust need

not be punitive and, in fact, nothing in this section of the code excludes or

prevents the application of an implied trust by a court of equity.
Appellant’s Brief, pp, 8-9.' Jacob ignores the fact that if Jack were still alive, the assets
would simply go back to Jack as settlor and there is no unjust enrichment because an
unjust enrichment requires more than one party, i.c. one party receives a benefit from
another party. See Sfern OF Co, v, Border Siafes Paving, fne., 2014 8D, 28, 1/ 18, 848

N.W.2d 273.

Tacob solely relies on SDCL § 55-1-11 for his argument relating to a constructive

trust, which stales;
The enumeration in §§ 55-1-7 to 55-1-10, inclusive, of cases wherein
an implied trest arises does not exclude or prevent the arising of an
implied frust in other cases nor prevent a court of equity from
establishing and declaring an implied, resulting, or constroctive trust im
other cases and instances purswand o the ciston and praciice of such
CONTLS.

SDCL § 55-1-1 l{emphasis added). Jacob points this Court to zero autharity showing it i3
the custom and practice of the Courts to create a constructive trust for a failed business
entity formed under the Uniform Limited Liability Company Act or SDBTA. Failure to
cite authority waives the issue on appeal. Stgva.

Additionally, Jacoh has failed to make a showing of {or even allege) fraud or

unconscicnable conduct, which is a prereguisite before a Court can impose a constructive

" Jacob does not point to what ©, . . South Dakota law would requive that this Court .. . ™
do what he asks. Additionally, the word *punitive’ does not appear in SDCL § 55-1-11,
and i1"s unclear why Jacob included the word. SDCL § 55-1-11, The phrase “unjust |
enrichment” seems to appear once in the record (at CR 321), but Jacob never advanced

such a theory or even clarified to the Trial Court how such enrichment was present.
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trust. This Cowrt affiomed a Trial Cowrt's decision to refuse creating a constructive trost
when there was no showing of fraud or unconscionable conduet, articulating that
“[blefore a court can impose a constructive trust, there must be a showing of frawd or
unconscionable conduct....” MeFarland v. MeFarland, 470 N.W . 2d 843, 851 (SD 1990)
(internal citations omitted). The factors of fraud or unconscionable conduct have never
been raised by Jacob, and arc inappropriate for appeal. CR; Sipre. Jacob cannot raise
fransd or unconscionable conduct issues in his veply brief. Kfiingsan v. A, 2013
S.D.32, 9 10, B30 N.W.2d 99 ("A party may not raise an issue for the first ime on
appeal, especially in a reply bricf when the other party does not have the opportunity o
answer,” (internal citalions omitted)).

The Trial Court should be affirmed in relation to formation of a constructive trust,

CONCLUSION

Jacob has alienated himself from his siblings and his own mother, and “ . . .
intentionally violabed the order of the Court . . .. " Supra, see also January 6, 2025
Hearing Transcript 56:10-11. Jacob did not make his Motion fe Establish Trust and
Transfer Assers of the Esrate until after he was found in contempt for interfering with the
PR's administration of the Estate, and nearly two years after the Probate was initiated,
Jacob never appealed any of the Trial Court’s prior orders in this matter. CR.

The Trial Court should be affirmed for the reasons st forth herein, and the PR

request this Court award costs and attorngys fees incurred in relation to this appeal,

[signature page to follow]
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For the convenience of the Cowt, Appellant, Jacob Kari will be referred to as
“lacob™; Decedent, Tack K. Kan will be referred to as *Jack,” and personal
represemtative, Kimberly Kar will be referred to as “Kimberly.” Reference 1o the hearing
transcript will be cited as “HT 7 followed by the appropriate page(s): and

Documents from the Appendix are cited as “APP

ISSUES RAISED BY APPELLEE AND RESPONSES

In their brief. Appellee’s rale several issues which are addressed as Follows:

| The Proper Standard of Beview.

Afier a review of Appellee’s arguments, Appellant would submit that the
appropriate standard of review would be as expressed in DFA Diary Firancial Services,
LP v Larson Trust, TR1, NW.2d 666 (812 20107, 2010 81 34, which provides:

L Anal court's refusal to gramt equitable relief 1s reviewed under the abuse of

diseretion standard. IF facts plainly ¢xist 1o warrant equitable relief and no facts

exist to disentitle a party to such reliet, then a trial court is not free simply to
ignore the remedy 1n the name of discretion. An appellate court will examine the
entire record to see whether reasong and facts exist to support or refute the treal
court's discretionary choice.™

id

In the underlying matter, Jacob Kari sought to have the lower Count use its
equitable powers granted under SDCL § 55-1 and existing easelaw, to create the trust{s)
that Jack Kari had intended to create during his lifetime. In suppont of that request, Jacob
offered the exhibits including the atfidavit of kimberly Kari, where she specifically states
*... Jack Kar created multiple business trust as an attempt to isolate liahility and protect

Jack's various assets,..” and “...Jack had established or attempted to establish, at a

minimum ..." ceriam business trusis, listing them by name. APP (014-015, She stated that



the trusts were established for the purpose of providing for Jack™s familv. 7o It was based
{at least in part) on these representations that the motion was made.

The motion specificallyv stated that =, Though Jack may have failed in his
aftempis to create valid business trusts or otherwise properly ransfer his inlérest into
trusts(s) the property may still be ... distributed to a trustee per SDCL § 55-1....7
apecifically citing SDCL §§ 35-1-1, 35-1-2, 35-1-3, 35-1-4, 53-1-3, 35-1-6 and 55-1-11.

Also argued was 1) As a general rule, where a person devises property i reliance
on an agreement or understanding with the devisee or legatee that they will hold the
property i trust. that devisee or legatee also property upon constructive trust for the
person devising the same and shall manage the same according to the agreement or
understanding, Ofsen v. First Natfonal Bank, 83 N.W . 2d 842 (3D 1957}, 2) When the
mitent to establish a trust is clear. the court task is to ensure that the intentions and wishes
of the settler are honored. fn Me Florence I, Wallbowm Revocable Living Trusr, 813
MW 2d 111 (5.0, 20123 and 3) It is the duty of the court to carry out the wishes of the
trust creator. [n re Scfwar, 709 N.W.2d 849 (8.0, 2006},

After consideration of the motion, the tnal court simply stated:

“... T am not going to Form any trusts in this case. They could have been done

during the lifetime of Mr. Kari. They were not done. There’s no clear direction

there..."
Seg, June 17, 2025 HT 9:4-6.

This, it is contended. amounts (o the trial coun simply acting freely to ignore the
equitable rémedy in the name of diseretion, and thus, leaves this court free to =,
examine the entire record to see whether reasons and facts exist to support or refute the

trigl court's discretionary choice.™
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business trusts and his judicial admissions.

Contrary to the assertions and arguments of Kimberly, Jacob is not seeking to
appeal or reverse any findings of the lower Court except those contained in the order
specifically appealed in which the trial court declined to establish a trusts or trusts, which
was contrary to the evidence and wishes of Jack Kan.

Kimberly confinuously cites the lower court's order of September 18, 2024 as not
having been appealed. however, a clear reading of the Order shows that the same is not a
final disposition of the asset and specifically stales™, ., any and all assets purportedly
held or owned by the by any of the 17 Fawe Trusis are assets of the Estate of Jack B Karl
fhowever, said assets are subiect to further order of the Conrt). .. The motion to
eatablish the rust. sought an order of the Court 1o deal with those assels.

Furthermore, in the Personal Representatives Objections to Jacob Kari's Motion
te Establish Trust and Transfer Assets of the Estate (attached as APP 35-37 of
Appellant’s Brief). Kimberly does not even argue that the September 18 2024 Order
needed to be appealed. Instead. she argues .. . Granting Jacob’s Motion will hinder
qudicial efficiency_ .. The only mention of an appeal was that the failure to appeal
created the “law of the case.”™ withowt any indication of what law was created by the
failure or how the same was applicable to the motion. See, APP 34 to Appellant's Brief.

As cited by Kimberly, liti gants must present their arguments and objections at the
trial level to ensure thev are preserved for appeal and the failure to do so constitutes a
waiver. Sharp v. Sharp, 422 N.W.2d 443 (5D 1988). Having not argued the appeals issue

at the trial court level, that argument has been waived by Kimberly,



Kimberly also argucs that Jacob has failed to articulate how the Court erred,
however, the argument made by Jacob is simple and has been oft repeated and s
supported, in large part, by Kimberly's own affidavit on file. As argued before the lower
court, Kimberly admis that Jack “established or attempted to establish™ certain trusts for
the benefit of his family members. The tact that he failed to follow the appropriate legal
steps 1o do 5o, does not change that intent.

It was alzo argued that further evidence of Jack™s intent to create various trust is
found in the Last Will and Testament of Jack Kari, (not even mentioned in Appellee’s
Briet). where Jack states “Since all of Jack™s properties are in trusts. with Jacob and other
trusties {sic) controlling the trusts, .. See. APP 009, In this document, Jack expressed his
desire, intemt {and beliel) that all his property is in trust with Jacob acting as trustee,

In the underlying action the court specifically found that there was no “clear
direction” of Jack Kari's intent to create any trusts and further that he could have done so
m his lifetime, this is a clear and obvious error,

This finding completely ignores that Jack went through the process of titling
nsseds m the name of 17 different trusts and ereated paperwork associated with cach trust.
It also ignores the plan language of his Last Will and Testament, filed with the Court on
February 13, 2023, that specifically states that all of his property had been placed in trust,
with “Jacob and others™ acting as trustes.

Finally. the finding ignores the atlidavit of Kimberly wherein she specifically
acdmits:

1. *. Jack Kari created multiple business trusts as an attempt to solate liability

and protect Jack’s various assets. " See, APP 14 to Appellant™s Brief’



2. That {as testified to by Jacob) that the purpose of the trust was to take care of
everybody in the family by protecting the same from any lawsuits, See, APP
14 to Appellant’s Brief, and

3. That =it has become evident that Jack had or attempied 1o establish. at a
minimum...” certain business trusts (listing 17 such trusts). See. APP 1510
Appellant’s Brief.

As argued before the lower court, the above show that the intent to establish a
trust is clear and it therefore became the court’s task is to ensure that the mtentions and
wishes of the settler are homored. fn fe Florence ¥, Walltauwm Revocable Living Trist,
213 NW.2d 111 (5.1 2012). And also, it is the duty of the court to carry out the wishes
of the trust creator.  The failure to grant the equitable relief sought by Jacob and establish
the trusts desired by Jack, was an abuse of digcretion,

Om review, it iz submitted that, consistent with D04 Diary Financial Services,
LPw, Larson Trust, TR, NW.2d 666 (8D 201400, 2010 8D 34, the trial court has refused
to grant the equitable relief sought by Jacob Kan despite the plain existence of facts
which warrant the equitable reliel and lack of any facts to disentitle a party to the reliel.
In fact, there are specific admissions of Jack's intent, made by Kimberly, which clearly
show his intent 1o created various trusts. These taken together should entitle Jacob to the
relief requestad.

CONCLUSION

For the reasons stated, Appellants respectfully request this Court reverse the

decision and issue an Order consistent with the arguments set forth herein.

|




Appellants hereby request oral argument,
Dated this 25th day of November, 2025,
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Pursuant to SDCL § 13-26A-66(b)4), Courtney R Claybome, counsel for the
Appellants, does hereby submit the following:

The foregoing brief is 6 total pages in length. It is typed in proportionally spaced
typaface in Times New Roman 12 point. The word processor used to prepare this brief
mdicates that there are a tital of 1,449 words, and 7,084 characters (no spaces) in the
body of the Bricf,
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