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PRELIMINARY STATEMENT

Citations to the Certified Record are “R.” followed by the applicable
page number(s) in the Clerk’s Index. Appellants Lisa A. Tammen and Randall
R. Jurgens are collectively referred to as “Plaintiffs,” and will be referred to
separately as “Plaintiff Tammen” and “Plaintiff Jurgens.” Appellees will
collectively be referred to as “Defendants,” and will be referred to separately as
“City of Pierre” and “PVFD.” Defendant Gerrit A. Tronvold will be referred
to as “Tronvold.” References to Plaintiff Tammen’s Appendix are “Tammen
App.” followed by the applicable page number(s).

JURISDICTIONAL STATEMENT

Plaintiff Tammen appeals from the Order Granting City of Pierre’s
Motion for Summary Judgment and Granting Pierre Volunteer Fire
Department’s Motion for Summary Judgment, dated August 8, 2019. Tammen
App.5-15. An Amended Judgment was entered on August 26, 2019, granting
summary judgment and directing entry of final judgment pursuant to SDCL §
15-6-54(b) on the claims brought by Plaintiffs against Defendants. Tammen
App.1-4. Notice of Entry of Amended Judgment was filed on August 27,
2019. R.1020-25. Plaintiff Tammen timely filed a Notice of Appeal on

September 3, 2019. R.1026-28.



REQUEST FOR ORAL ARGUMENT

Plaintiff Tammen respectfully requests oral argument.



STATEMENT OF THE ISSUES
Whether the Pierre Volunteer Fire Department’s
transportation requirements for its employees create an
exception to the “going and coming” rule, thus placing its
employee Tronvold within the scope of his employment at the
time of the collision.

The circuit court erroneously held as a matter of law that Tronvold was

not acting within the scope of his employment at the time of the collision.

South Dakota Public Entity Pool for Liability v. Winger, 1997 SD
77,566 N.W.2d 125

Gruhlke v. Sioux Empire Federal Credit Union, Inc., 2008 SD 89,
756 N.W.2d 399

Carter v. Reynolds, 815 A.2d 460 (N.J. 2003)

Terveen v. South Dakota Dept. of Transp., 2015 SD 10, 861
N.W.2d 775

Whether the City of Pierre’s Governmental Liability Policy
excluding liability for “Fire Department, Fire Fighting
activities or Fire Department vehicles” is applicable in this
case.

The circuit court erroneously held that the City of Pierre’s governmental

Immunity was not waived because the Governmental Liability Policy

Endorsement excludes coverage for “Fire Department, Fire Fighting activities

or Fire Department Vehicles.”

SDCL § 21-32A-2



o SDCL § 21-32A-1

o Cromwell v. Rapid City Police Dept., 2001 SD 100, 632 N.W.2d
20

I11.  Whether the Pierre Volunteer Fire Department’s
Governmental Liability Endorsement is void as against public

policy.

The circuit court erroneously held that the PVFD’s Governmental
Liability Endorsement is not void as contrary to public policy, even though the
endorsement provides the PVFD with comprehensive coverage for damages to
an insured’s property while denying liability coverage to persons injured by an
insured.

. SDCL § 21-32A-1

o Cromwell v. Rapid City Police Department, 2001 SD 100, 632
N.W.2d 20

o Kremer v. American Family Mutual Insurance Company, 501
N.W.2d 765 (S.D. 1993)

o A. Unruh Chiropractic Clinic v. DeSmet Insurance Company of
South Dakota, 2010 SD 36, 782 N.W.2d 367

o National Farmers Union Property and Casualty Company v.
Bang, 516
N.W.2d 313 (S.D. 1994)
STATEMENT OF FACTS
At 6:06 p.m. on August 1, 2016, Tronvold was traveling in his 2002

Chevy pickup southwest on Grey Goose Road from his home at 135 Dove



Road, which is approximately ten miles north of Pierre, South Dakota.
Tammen App.116-22; R.874. Tronvold was driving to the Pierre Fire Station
located at 215 West Dakota Avenue in Pierre to attend a mandatory fire
department training session. R.881-82; R.595. At the same time, Plaintiffs
were traveling westbound on South Dakota Highway 1804. Tammen App.116-
22. Plaintiff Jurgens was driving a motorcycle on which Plaintiff Tammen was
the passenger. Tammen App.116-22. Tronvold proceeded through a stop sign
and made a left turn from Grey Goose Road onto Highway 1804 directly in
front of Plaintiffs’ motorcycle. Tammen App.116-22. Due to his grossly
negligent and reckless conduct, Plaintiffs could not avoid colliding with
Tronvold’s pickup truck. Tammen App.116-22. As a result of the accident,
Plaintiffs suffered serious injuries and were airlifted to Avera McKennan
Hospital in Sioux Falls. Tammen App.116-22. Plaintiffs were each treated for
life-threatening injuries and spent nearly a month in the hospital recovering
from those injuries. R.85. Ultimately, each Plaintiff lost their left leg and has
had to endure the pain and suffering that accompanies their permanent injuries.
R.85. Tronvold was cited for failure to yield pursuant to SDCL § 32-29-2.1
and for a seatbelt violation. Tammen App.117. He pled guilty to those

citations.



Tronvold was a volunteer firefighter for PVFD. R.861. PVFD is a
corporation that is funded and regulated by the City of Pierre. R.598; R.603-
04. PVFD is also a part of the governmental function of the City of Pierre and
has no independent finances or stockholders. R.645; Tammen App.128-30. At
the time of the accident, Tronvold was driving to the fire station to attend
monthly engine company training. R.878-79. Tronvold was driving his own
vehicle, because he was required to have his own mode of reliable
transportation to get expeditiously to the station or the scene of a fire. R.869.
Members of PVFD are required to have their own personal vehicle. R.599.
Fire Department Chief lan Paul is unable to recall any person who has ever
been a member of PVFD who did not have their own vehicle to respond to a
fire. R.606. He also agrees that it would be difficult to be an effective fireman
without having their own personal transportation to respond to calls. R.606.
PVFD derives a benefit from its employees when the employees have their
own mode of transportation to fulfill their duties. R.627. This is because it is
typical that members of PVFD either come from their other jobs or their homes
to the scene of a fire or to the fire station for training. R.609-10. Fire Chief
Paul agrees that a fireman having a personal vehicle to transport him to the
station or training benefits the PVFD because it transports the fireman to the

place they need to be to fulfill their duties in a timely manner. R.610. He also



agrees that a fireman attending a training session benefits the PVFD as a
whole, because a better trained fireman is a more effective fireman. R.610. If
a fireman does not have transportation to get to the fire station, that fireman
could not receive training. R.612. Fire Chief Paul agrees that it is “essential to
the Pierre VVolunteer Fire Department that a fireman have transportation to get
to training or fires.” R.613. He further agrees that it would be essential and
instrumental for the fireman to have transportation to go to the station to attend
training sessions. R.614.

In addition to being required to have their own reliable mode of
transportation, members of the PVFD are required to attend a certain number
of engine company training hours. R.879. In 2016, PVFD required its
volunteers to attend as many monthly meetings as they could get to and
encouraged its volunteers to go to the monthly meetings. R.935-36. The
Bylaws of Tronvold’s engine company required all members to make
reasonable efforts to attend all company meetings, drills and other functions.
R.605.

Further, at the time of the accident, Tronvold had all of his equipment
with him, which was issued and owned by the PVFD. R.884-85. His truck
also displayed a license plate with the insignia “FIRE DEPT” on it. R.653-54.

Each member of the PVFD was issued certain protective fire equipment for use



in responding to fires and for use for training purposes. R.607-08. Each
firefighter, including Tronvold, would be expected to bring the personal
protective equipment issued by PVFD with him to training sessions. R.608.
Tronvold kept the PVFD training equipment in his personal vehicle, which
would be typical practice for a member of the PVFD. R.607-08.

The PVFD exercises control over its volunteer firefighters’ conduct with
regard to driving their own personal vehicles, as it has certain rules in place.
R.616. Driving to a training session is naturally and incidentally related to the
duties of a member of the PVFD. R.615. The PVFD regulations govern where
a fireman can park when responding to an incident, how quickly a fireman can
come into an incident scene, and rules that a fireman may not pass another
firefighter in responding to an incident. R. 616. The PVFD also regulates
firefighters’ use of their personal vehicle by dictating that a firefighter must
obey the rules of the road when responding to a fire in their personal vehicles
and where and when a firefighter may or may not use blue lights in a vehicle.
R.616. Members of the PVFD are also issued what is known as a half-plate,
which identifies firemen as members of the PVFD, like the one that Tronvold
had on his truck. R.617.

Furthermore, the PVFD also issues a Best Practices Manual, which

provides its members with the best practices to follow when they are at PVFD



events. R.618. The PVFD Best Practices Manual was in effect as of the date
of the accident on August 1, 2016. R.619. The Manual dictates that one of the
best practices is that “firemen should carry their issued protective clothing and
pagers” at all times, while only keeping their protective clothing at the fire
station when they have their captain’s approval. R.620.

At the time of the accident, the PVFD had a commercial auto liability
policy that provided coverage for accidents. R.275-455. Additionally, the City
of Pierre was insured by the South Dakota Public Assurance Alliance.
Tammen App.88-110; Tammen App.123-27.

STATEMENT OF THE CASE

On November 7, 2016, Plaintiffs commenced a lawsuit against Tronvold
by service of Summons and Complaint. R.3-7. Plaintiffs alleged that Tronvold
was negligent in operating his motor vehicle, causing severe injuries to
Plaintiffs. R.3-6. During discovery, Plaintiffs learned that Tronvold was
working as a volunteer fireman for PVFD at the time of the accident and that
the City of Pierre grants exclusive authority to the Pierre Fire Department for
“preventing, detecting, reporting, suppressing and extinguishing fires within
and for the city. . ..” Section 2-3-401 of Article 3 of Chapter 3 of the
Municipal Ordinances of the City of Pierre. Accordingly, Plaintiffs filed a

First Amended Complaint on October 4, 2017. R.83-95.



Plaintiffs’ First Amended Complaint named the City of Pierre and PVFD
as additional defendants. R.79-95. City of Pierre admitted service of such on
September 26, 2017. R.78. PVFD admitted service on October 2, 2017. R.98.
On October 20, 2017, City of Pierre filed an Answer to Plaintiffs’ Amended
Complaint. R.99-101. On October 26, 2017, PVFD filed a Separate Answer to
Plaintiffs’ Amended Complaint. R.102-07. Both Defendants denied liability
and alleged that Tronvold was not working within the scope of his employment
at the time of the accident. R.99-107.

On February 1, 2019, following further discovery conducted by all
parties, Defendants moved for summary judgment. R.161-62; R.246-47.
Defendants both contended that Tronvold was not working within the scope of
his employment with PVFD under the “coming and going” rule, and that
Defendants were entitled to governmental immunity. R.163-82; R.256-68. On
June 12, 2019, following briefing by both parties, a hearing was held before the
Honorable Retired Judge Thomas Trimble at the Hughes County Courthouse.
R.499-500; R.502-03; R.1100-93.

On August 8, 2019, the circuit court issued an Order Granting City of
Pierre’s Motion for Summary Judgment and Granting Pierre Volunteer Fire
Department’s Motion for Summary Judgment. Tammen App.5-15. In its

opinion, the circuit court rejected the required vehicle exception to the “going
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and coming” rule and determined that Tronvold’s commute was not within the
scope of his agency, despite the fact that he was required to use his own vehicle
and carry equipment issued by PVFD on his way to engine training. Tammen
App.8-10. Further, the circuit court held that Defendants had governmental
Immunity that had not been waived. Tammen App.10-13. The circuit court
did, however, recognize that if Tronvold were acting within the scope of his
employment, there would be a question of material fact for the jury to consider
whether statutory immunity under SDCL § 20-9-45 applied, or whether
Tronvold was acting with gross negligence, which would be attributable to
Defendants. Tammen App.13-14. On August 13, 2019, the circuit court
entered Summary Judgment in favor of Defendants. Tammen App.131-32. On
August 26, 2019, by stipulation of the parties, the circuit court entered an
Amended Judgment certifying the matter as a final judgment pursuant to SDCL
8 15-6-54(b). Tammen App.1-4. On September 3, 2019, Plaintiff Tammen
filed her Notice of Appeal and Docketing Statement, and ordered the transcript
from the June 12, 2019 summary judgment hearing. R.1026-50.
ARGUMENT
Standard of Review
The South Dakota Supreme Court reviews the circuit court’s entry of

summary judgment under a de novo standard of review. Zochert v. Protective
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Life Insurance Co., 2018 SD 84, 1 18, 921 N.W.2d 479, 486 (quoting Harvieux
v. Progressive N. Ins. Co., 2018 SD 52, 1 9, 915 N.W.2d 697, 700). In
determining whether summary judgment should be granted, “[t]he burden of
proof is upon the movant to show clearly that there is no genuine issue of
material fact and that he is entitled to judgment as a matter of law.” Cooper v.
James, 2001 SD 59, 1 6, 627 N.W.2d 784, 787. “It is well settled that
‘summary judgment shall be granted “if the pleadings, depositions, answers to
interrogatories, and admissions on file, together with the affidavits, if any,
show that there is no genuine issue as to any material fact and that the moving
party is entitled to judgment as a matter of law.””” Green v. Morgan, Theeler,
Cogley & Peterson, 1998 SD 16, 6, 575 N.W.2d 457, 459. Accordingly, to
obtain summary judgment in this case, Defendants were required to
demonstrate “the absence of any genuine issue of material fact and entitlement
to judgment on the merits as a matter of law.” Stern Oil Co., Inc. v. Brown,
2012 SD 56, 1 8, 817 N.W.2d 395, 399. Therefore, “[a]ll reasonable inferences
drawn from the facts must be viewed in favor of the non-moving party.” 1d.
The South Dakota Supreme Court has often reminded us that “[sJummary

judgment is not the proper method to dispose of factual questions.” Id. 19

(citing Bozied v. City of Brookings, 2001 SD 150, { 8, 638 N.W.2d 264, 268).
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Generally, whether an act was within the scope of employment is a
question of fact to be determined by a jury. See Gruhlke v. Sioux Empire
Federal Credit Union, Inc., 2008 SD 89, { 14, 756 N.W.2d 399, 407. In this
case, there are genuine issues of material fact that must be decided by a jury to
determine whether Tronvold was acting within the scope of his employment
for the PVFD and City of Pierre.

The South Dakota Supreme Court also reviews insurance contracts under
a de novo standard, including whether the contract is ambiguous. Friesz ex rel
Friesz v. Farm & City Ins. Co., 2000 SD 152, {5, 619 N.W.2d 677, 679
(citations omitted). “Where the provisions of an insurance policy are fairly
susceptible of different interpretations, the interpretation most favorable to the
insured should be adopted.” Id. { 8.

l. Whether the Pierre Volunteer Fire Department’s

transportation requirements for its employees create an
exception to the “going and coming” rule, thus placing its

employee Tronvold within the scope of his employment at the
time of the collision.

In this case, at the time of the collision, Tronvold was acting as an agent
within the scope of his employment, because he was required to drive his own
personal vehicle, while carrying equipment issued to him by the PVFD, to
engine company training for the benefit of the PVFD and the City of Pierre.

Therefore, Tronvold was excepted from the “going and coming” rule, upon
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which the circuit court erroneously relied. As established by the Pierre
Volunteer Fire Department Extension of Corporate Charter, the PVFD is a
corporation which “is a part of the Governmental Functions of the City of
Pierre, South Dakota ... .” Tammen App.130. PVFD acknowledges that it is
“the fire department for the City of Pierre”; “it is controlled by the City of
Pierre and performs the governmental function of protecting citizens when fires
occur’’; that the “PVFD equipment is owned by the City of Pierre”; and its
“real property infrastructure utilized by the PVFD was funded by the City of
Pierre.” R.258-59. Thus, as a volunteer fireman, operating under the direction
of the Pierre Volunteer Fire Department, a governmental arm of the City of
Pierre, there can be no dispute that Tronvold was an employee/volunteer, and
an agent, of both Defendants Pierre Volunteer Fire Department and the City of
Pierre.

When determining whether an employee was working in the scope of
employment, this Court has stated that it will resort to case law regarding
workers’ compensation, “because those decisions are useful in exploring the
themes surrounding scope of employment questions.” South Dakota Public
Entity Pool for Liability v. Winger, 1997 SD 77, { 8, 566 N.W.2d 125, 128.
Many of the cases discussing whether an employee was acting in the scope of

employment address the “going and coming” rule. South Dakota first
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recognized the “going and coming” rule in Driessen v. Schiefelbein, which
states that “an injury sustained by an employee while going to or from his work
is not compensable.” Driessen v. Schiefelbein, 297 N.W.2d 685, 687 (S.D.
1941). The reason for this rule is that commuting to or from work is generally
considered the employee’s own responsibility as it does not advance the
employer’s interest during the time of that commute. However, there are
several exceptions to the “going and coming” rule that have been recognized in
South Dakota and across several other jurisdictions.

One recognized exception to the going and coming rule is the “required
vehicle exception.” While the South Dakota Supreme Court has not
specifically addressed the required vehicle exception, the South Dakota
Supreme Court did recognize a similar exception in Pickrel v. Martin Beach,
Inc., 124 N.W.2d 182 (S.D. 1963). In Pickrel, an employee was found to have
fit the exception to the “going and coming” rule because the vehicle he used
was furnished to him by his employer. Id. at 183-84. The employee was
traveling as a benefit to the employer and was driving the vehicle furnished to
him according to the express terms of the contract of employment. Id. at 184.
Because of the requirements of his employer and the circumstances of the case,
the Court found that the employee was acting within the course and scope of

his employment as an exception to the “going and coming” rule. Id.
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South Dakota has determined some of the controlling factors that the
court may consider in determining whether “an employee’s normal commute to
or from work . . . falls outside of the ‘going and coming’ rule.” See Mudlin v.
Hills Materials Co., 2005 SD 64, { 18, 698 N.W.2d 67, 74 (finding employee
required to use her own vehicle to travel to job site was an exception to the
“going and coming” rule). Those factors include “travel pay, custom and
usage, and company policy.” Id. Thus, South Dakota, while not having had an
opportunity to specifically address the required vehicle exception, has
recognized that there are similar exceptions to the going and coming rule.

This Court has also noted that it is important to review “[c]onsiderations
of time, place, and circumstance” in evaluating whether an employee was
acting within the scope of employment. Gruhlke v. Sioux Empire Federal
Credit Union, Inc., 2008 SD 89, 1 14, 756 N.W.2d 399, 407 (quoting South
Dakota Public Entity Pool for Liability v. Winger, 1997 SD 77, 1 9, 566
N.W.2d 125, 128). In doing so, the Court named the following relevant factors
to be considered: “(1) did the officer's acts occur substantially within the time
and space limits authorized by the employment; (2) were the actions motivated,
at least in part, by a purpose to serve the employer; and (3) were the actions of
a kind that the officer was hired to perform.” Id. Further, the Court stated that

“[i]f the officer’s actions were at least in part motivated by a purpose to serve
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the employer, then those actions cannot be the acts of a third party.” Id. In
citing to the Restatement (Second) of Agency, this Court has held that “[a]n
officer’s actions are outside the scope of employment only if they are ‘done
with no intention to perform [them] as a[n] . . . incident to a service. .. .”” Id.
(quoting Restatement (Second) of Agency § 235). In this case, the Court
should find that there is at least a question of fact as to whether Tronvold was
acting within the scope of his employment when he took his own vehicle, as he
was required to do for the benefit of the PVFD, with the intention of going to
company engine training.

Several other jurisdictions have specifically recognized the “required
vehicle exception” to the “going and coming” rule in the liability context. In
Carter v. Reynolds, 815 A.2d 460 (N.J. 2003), the Supreme Court of New
Jersey held that the employee came within the “required vehicle exception™ to
the general rule that precluded vicarious liability under a theory of respondeat
superior. Carter, 815 A.2d at 469-70. The court in Carter determined that
“[d]riving a required vehicle . . . satisfies the control and benefit elements of
respondeat superior” because the employee is providing an “essential
instrumentality” to perform the employer’s work and because “the employer
benefits by not having to have available an office car and yet possessing a

means by which off-site visits can be performed by its employees.” Id. at 468
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(citation omitted). Accordingly, the court concluded that the employee’s use of
her own vehicle “to advance her employer’s business interests fell within the
dual purpose, required-vehicle exception to the going and coming rule and
placed her squarely . . . within . . . the scope of her employment at the time of
the accident.” 1d. at 469. The court stated:

There are, however, exceptions to the going and coming rule.
Those exceptions are also rooted in workers’ compensation law
but have been engrafted onto tort law. See, e.g., 1 Larson’s
Workers’ Compensation Law, 88§ 14.05, 15.05, 16.02 (2002).
Thus, respondeat superior has been held to apply to a situation
involving commuting when: (1) the employee is engaged in a
special errand or mission on the employer’s behalf; (2) the
employer requires the employee to drive his or her personal
vehicle to work so that the vehicle may be used for work-related
tasks; and (3) the employee is “on call”.

It makes sense that those exceptions to the going and coming rule
exist. Unlike ordinary commutation in which an employer really
has no interest, each of the noted exceptions involves some control
over the employee’s actions and a palpable benefit to be reaped by
the employer, thus squarely placing such conduct back into the
vicarious liability construct of the Restatement.

Id. at 467. The New Jersey Supreme Court found that the employer was

vicariously liable for the employee’s accident even though it occurred as the

employee was traveling home from work because the employee spent one-third

of her work time on the road, was required to have her own car available for her
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job, and because the use of the employee’s own vehicle provided an “essential
instrumentality for the performance of the employer’s work.” Id. at 468.

In Lobo v. Tamco, 182 Ca.App.4th 297 (2010), a deputy sheriff was
killed in a motor vehicle accident caused by Luis Del Rosario. The accident
occurred when Del Rosario was leaving the premises of his employer, Tamco.
As he drove out of the driveway and onto the highway, he failed to notice three
motorcycle deputies approaching with lights and sirens activated. One of the
deputies was unable to avoid colliding with Del Rosario’s car and was killed.
Id. at 299. The deputy’s widow filed a claim against Tamco alleging that Del
Rosario was acting within the course and scope of his employment at the time
of the accident. Defendant Tamco moved for summary judgment arguing that
under the “going and coming” rule, employers are generally exempt from
liability for tortious acts committed by employees while on their way to and
from work. 1d. at 301. The California Court of Appeals denied Tamco’s
motion for summary judgment finding that Del Rosario was acting within the
course and scope of his employment under the required vehicle exception. The
court stated:

A well-known exception to the going-and-coming rule arises

where the use of the car gives some incidental benefit to the

employer. Thus, the key inquiry is whether there is an incidental
benefit derived by the employer.” This exception to the going and

coming rule . . . has been referred to as the “required-vehicle”
exception. The exception can apply if the use of a personally

19



owned vehicle is either an express or implied condition of

employment, or if the employee has agreed, expressly or

implicitly, to make the vehicle available as an accommodation to

the employer and the employer has ‘reasonably come to rely upon

its use and [to] expect the employee to make the vehicle available

on a regular basis while still not requiring it as a condition of

employment.’
Id. (internal citations omitted). The Court further noted that a plaintiff’s case
should not be defeated if “the employer requires or reasonably relies upon the
employee to make his personal vehicle available to use for the employer’s
benefit and the employer derives a benefit from the availability of the vehicle . .
.. 1d. at 303.

In Konradi v. United States of America, 919 F.2d 1207 (7th Cir. 1990),
rural mailman, Robert Farringer, while driving to work one morning, struck a
car driven by the plaintiff’s decedent, Glenn Konradi, killing him. The U.S.
District Court dismissed the case on summary judgment finding that because
Farringer was commuting to his job, the accident did not occur within the scope
of Farringer’s employment by the postal service. Id. at 1208, 1209. The
Seventh Circuit, in a detailed opinion written by Judge Posner, found that the
district court “acted prematurely in granting summary judgment.” Id. at 1213.
There were numerous factual disputes to be determined. Specifically, the court

analyzed the fact that the employer required the employee to furnish their own

vehicle for their routes. Id. Because, Farringer conferred a benefit on his
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employer by bringing an essential instrumentality of the employer’s business
when driving his own vehicle to work as required, which precluded summary
judgment. Id. at 1211, 1213. After a thorough review of numerous aspects of
the case, the Seventh Circuit reversed the district court’s order granting
summary judgment for the United States and remanded the case for further
proceedings. Id. at 1214.

In Harleysville Mutual Ins. Co. v. MacDonald, 2005 WL 8159382 (S.D.
W.Va. March 31, 2005), while driving home from his job at Hokie Pizza,
Steven MacDonald skidded through a stop sign and hit the side of a car in
which Deborah Simmons was riding. Simmons brought suit against
MacDonald and his mother (the owner of the vehicle) and subsequently
amended her complaint to add Hokie Pizza and its owners as defendants
alleging that MacDonald was conducting business for Hokie Pizza at the time of
the accident. 1d. at *1. Hokie Pizza’s insurer then filed a declaratory judgment
action regarding its obligations under the liability policies issued to Hokie Pizza
and its owners. Id. Ms. Simmons argued that the insurer was required to
provide coverage to MacDonald because MacDonald was required to have and
use his own vehicle at work at Hokie Pizza. Id. Therefore, his act in driving
home on the night of the accident fell within the scope of his employment. Id.

All parties filed motions for summary judgment on the issue of whether
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MacDonald was acting within the course and scope of his employment with
Hokie Pizza as he drove home from his job at the time of the accident. Id. The
United States District Court for the District of West Virginia denied summary
judgment. Recognizing that the “required vehicle exception” applies when “the
employer requires the employee to drive his or her personal vehicle to work so
that the vehicle may be used for work-related tasks.” 1d. at *4 (citing Carter,
175 N.J. at 414). The court found that the West Virginia Supreme Court of
Appeals would likely adopt the required vehicle exception to the going and
coming rule in analyzing scope of employment issues. Id. at *5. Further, the
court determined that issues of fact existed as to whether MacDonald had
deviated from his ride home substantially enough to remove himself from the
usual and ordinary course and activities of his employment and therefore denied
summary judgment to all parties. Id. at *6.

In Huntsinger v. Glass Containers Corp., 22 Cal.App.3d 803 (1972), the
California Court of Appeals, in recognizing the required vehicle exception to
the going and coming rule, explained the exception:

While it is undoubtedly true that the rule of liberal construction

mandated by Labor Code, section 3202 has affected the

development of exceptions to the ‘going and coming’ rule in the
workmen’s compensation field, and while it may also be true that,
historically, the rule and its exceptions in the tort field resulted

from other considerations. Harris v. Oro-Dam Constructors, 269

Cal.App.2d 911, 915 (Cal.App. 1969); see also Hinman v.
Westinghouse Elec. Co., 471 P.2d 988 (Cal. 1970), ‘the modern
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justification for vicarious liability (at least where liability is
predicated upon negligence) is a rule of policy, a deliberate
allocation of a risk. The losses caused by the torts of employees,
which as a practical matter are sure to occur in the conduct of the
employer’s enterprise, are placed upon that enterprise itself, as a
required cost of doing business ...” Hinman v. Westinghouse Elec.
Co., 471 P.2d 988, 990 (Cal. 1970) (quoting Prosser, Law of
Torts, at 471 (3d ed. 1964)). ‘The principal jurisdiction for the
application of the doctrine of Respondeat superior ... is the fact
that the employer may spread the risk through insurance and carry
the cost thereof as part of his costs of doing business.” Johnston v.
Long, 181 P.2d 645, 651 (Cal. 1947); see also Hinman, 471 P.2d
at 990. ‘(T)he modern and proper basis of vicarious liability of
the master is not his control or fault but the risks incident to his
enterprise.’

Id. at 808. Several other jurisdictions have upheld the required vehicle
exception in workers’ compensation issues. Whale Communications v.
Death of Osborn, 759 P.2d 848 (Colo.App. 1988); Pittsburgh Testing
Laboratories v. Kiel, 167 N.E.2d 604 (Ind.App. 1960); Medical Assoc.
Clinic v. First Nat. Bank, 440 N.W.2d 374 (lowa 1989); Gilbert v. Star
Tribune/Cowles Media, 480 N.W.2d 114 (Minn. 1992); Mang v. Actus
Auto. Distributors, Inc., 62 A.D.2d 1103 (N.Y.S.2d 1978); Liberty
Northwest Ins. Corp. v. Over, 810 P.2d 876 (Or.App. 1991).
Furthermore, Larson’s treatise on workers’ compensation explains the
exception:

If the employee as part of his job is required to bring with him his

own car, truck or motorcycle for use during his working day, the

trip to and from work is by that fact alone embraced within the
course of employment. . . . The theory behind this rule is in part

23



related to that of the employer-conveyance cases: the obligations

of the job reach out beyond the premises, make the vehicle a

mandatory part of the employment environment, and compel the

employee to submit to the hazards associated with private motor

travel, which otherwise he would have the option of avoiding.

But in addition there is at work the factor of making the journey

part of the job, since it is a service to the employer to convey to

the premises a major piece of equipment devoted to the employer's

pUrposes.
1 Arthur Larson, The Law of Workmen’s Compensation 88 17.51-17.52 (1992).

In the present case, Tronvold fit within the scope of employment under
the required vehicle exception to the going and coming rule. It was the routine
procedure and a requirement of the PVFD that employees have their own
vehicle to get to and from work functions. As a firefighter, Tronvold was
required to have a vehicle as an essential part of and incidental to his work.
R.613. His fire chief considered Tronvold’s vehicle an essential part of his job
as a firefighter to get to training and to fires. R.613. In fact, Chief Paul cannot
recall a time in his nineteen years with the fire department that a fireman did
not have his own personal form of transportation to get to meetings and to
incidents. R.627. Further, Chief Paul stated that as a practical matter, there
would be questions to address if a firefighter could only get to a fire on a
bicycle (or some other abstract form of transportation) rather than having his

own vehicle. R.627. It is undisputed that Defendants benefit from their

firefighters having their own mode of transportation. R.627.
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At the time of the collision, Tronvold was on his way to a function
where his presence was expected as part of his duties as a volunteer fireman.
R.865; R.869-70. As a condition of his job, he had an underlying obligation to
have the vehicle, to bring it to any given location as requested by the fire
department, and to have it ready at any given time. R.869. This obligation
carried with it the practical necessity of traveling between home and work,
while transporting both himself and the PVFD equipment necessary to train
and fight fires as an employee of the PVFD and on behalf of the City of Pierre.
Furthermore, his employer derived a monetary and workplace-efficiency
benefit by having its employees drive their personal vehicles to and from work.
Accordingly, there is a question of fact as to whether Tronvold’s conduct fits
within the required vehicle exception to the going and coming rule.
Accordingly, a trier of fact could find that Tronvold was working in the scope
of his employment with Defendants. “It is fundamental that summary
judgment cannot be granted if there are questions of fact to be determined.”
Delzer Const. Co. v. South Dakota State Bd. of Transp., 275 N.W.2d 352, 355
(S.D. 1979).

Alternatively, a fact-finder could determine that Tronvold was in the
scope of employment at the time of the collision because he fell within the

“special errand exception” to the going and coming rule. Under this exception,

25



an employer may be held liable for injuries arising from a negligent act
committed by an employee while the employee was engaged in a special errand
or mission for the employer. Ducey v. Argo Sales Co., 602 P.2d 755, 764 (Cal.
1979); Munyon v. Ole’s, Inc., 136 Cal.App.3d 697, 703 (Cal. App. 1982).

South Dakota recognized that a similar exception existed in South
Dakota Public Entity Pool for Liability v. Winger, 1997 SD 77, 566 N.W.2d
125. In Winger, the employee was instructed to inspect a work site after hours
and on his days off while using his personal vehicle. Id. at § 2, 566 N.W.2d at
126. The employee was involved in a collision with another motorist after
going to the worksite, and ultimately sought underinsured motorist coverage
from the South Dakota Public Entity Pool for Liability (PEPL Fund) for
injuries sustained. Id. The PEPL Fund is a state-funded program that
indemnifies state employees for liability incurred upon negligence with a motor
vehicle while performing acts within an employee’s scope of employment,
operating much like liability insurance provided to private employers for acts
of negligence by their employees. See SDCL § 3-22-1. Although the Court
recognized that a “special errand” exception exists, it ultimately found that the
employee could not recover under the facts of that case because he

substantially deviated from his employment by watching the sunset and
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drinking beers at a local bar while on his way out to the worksite. Id. at { 18,
566 N.W.2d at 131.

Again, in Terveen v. South Dakota Dept. of Transp., 2015 SD 10, 861
N.W.2d 775, the South Dakota Supreme Court recognized the special errand
exception. In that case, the employee was on a work-related trip to Yankton
from his home in Belle Fourche. Id. at {1, 861 N.W.2d at 777. Although the
Court impliedly noted there would be an exception to the going and coming
rule when an employee is on a personal errand that is “naturally and
incidentally related to his . . . employment” the Court failed to recognize the
exception in that case because of the employee’s conduct while on his personal
errand. 1d. at § 14, 861 N.W.2d at 779-80. The employee in Terveen was on
his way back from a work-related trip on behalf of the Department of
Transportation, but detoured to go to another site on behalf of another
employer. Id. at { 24, 861 N.W.2d at 782-83. Because of the detour, the Court
found that he was outside the scope of employment because this was an
“independent, self-serving endeavor|[] unrelated to [the employee’s] job.” 1d.
at 1 14, 861 N.W.2d at 780. Nonetheless, in Winger and Terveen, the South
Dakota Supreme Court illustrated that a “special errand” exception to the going

and coming rule exists.
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The South Dakota Supreme Court has made clear that the special errand
exception does exist under the circumstances present in this case. In the
present case, unlike Winger and Terveen, Tronvold did not substantially
deviate from his employment while traveling to engine training on behalf of his
employer. Because of the nature of his employment, Tronvold was required to
travel to different locations under the direction of the PVFD. This particular
occasion required him to travel over ten miles from his home to engine training
in his own vehicle and to use his own vehicle as a conveyance for PVFD
equipment. The underlying philosophy of this exception is to hold an
employer liable for an employee’s negligent acts under the sentiment that a
business should not be able to disclaim responsibility for accidents which may
be the result of its policy.

Both the required vehicle exception and special errand exception are
applicable to the present case. Consequently, the “going and coming” rule is
not valid and Tronvold was working within the scope of his employment. As a
result, this is, at a minimum, a question of fact as to whether Defendants are
liable for the injuries that were sustained by Plaintiffs in the collision caused by

the negligence of Tronvold.
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1.  Whether the City of Pierre’s Governmental Liability Policy
excluding liability for “Fire Department, Fire Fighting
activities or Fire Department vehicles” is applicable in this
case.

Generally, under South Dakota law, an employee or agent of a public
entity while acting within the scope of his employment or agency is immune
from suit under the doctrine of sovereign immunity. SDCL § 21-32A-2. The
doctrine of sovereign immunity can be waived, however, to the extent that the
public entity “participates in a risk sharing pool or purchases liability insurance
and to the extent that coverage is afforded thereunder. . . .” SDCL § 21-32A-1.
In the present case, the City of Pierre had purchased a liability insurance policy
from Continental Western Insurance Company (hereinafter the “Policy”),
which provides coverage to the PVFD. The City of Pierre also participates in a
risk sharing pool that provides liability coverage for this accident.

Accordingly, the doctrine of sovereign immunity is waived by the coverage
afforded in the PVFD’s Policy and through the risk sharing pool in which the
City of Pierre participates.

The South Dakota Supreme Court has determined that there are three
steps in determining whether waiver of sovereign immunity has been met
under SDCL 8 21-32A-1: “(1) participation in a risk sharing pool or purchase
of insurance, (2) waiver to the extent of coverage, (3) and by implication, a

cause of action occurs which gives rise to a claim against the public entity.”
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Cromwell v. Rapid City Police Dept., 2001 SD 100, § 19, 632 N.W.2d 20, 25.
In the present case, the first factor is undisputed—the City of Pierre obtained
insurance from Continental Western Insurance Company for the benefit of the
PVFD and participates in a public entity risk sharing pool. R.275-455;
Tammen App.88-110; Tammen App.123-27. As to the third factor, Plaintiffs
have demonstrated that Tronvold was working within the scope of his
employment and Plaintiffs’ injuries occurred as a result of the accident that
arose out of the employment. Therefore, Defendants have waived sovereign
Immunity.

In its motion for summary judgment, the City of Pierre claimed that its
risk sharing pool did not provide coverage based on the allegations that the
Policy contained an exclusion section which precluded coverage for “Fire
Department, Fire Fighting activities, or Fire Department vehicles.”
Additionally, the City of Pierre claimed Tronvold’s vehicle is not afforded
coverage by the City of Pierre’s automobile liability coverage. However, a
plain reading of the Memorandum of Automotive Liability coverage
demonstrates that coverage should be provided to Tronvold for this accident
and, therefore, the City of Pierre has waived sovereign immunity.

In its initial brief, the City of Pierre argued that the insurance policy

contained an exception for “Fire Department, Fire Fighting activities or Fire
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Department vehicles”. R.174. In making this argument, the City of Pierre
relied upon an exclusion endorsement containing such exclusion from the
coverage provided by the Memorandum of Governmental Liability coverage
and not from the Memorandum of Automobile Liability coverage. Tammen
App. 107; Tammen App.110. What the City of Pierre failed to recognize was
that the coverage provided to the City of Pierre by the South Dakota Public
Assurance Alliance contains two separate coverages. One of the coverages is a
“Memorandum of Governmental Liability Coverage.” Tammen App.88-97.
The City of Pierre also has a second type of insurance coverage entitled
“Memorandum of Auto Liability Coverage.” Tammen App.98-106. The
Exclusion Endorsement for “Fire Department, Fire Fighting activities or Fire
Department vehicles” referenced in the City of Pierre’s summary judgment
brief, by its own title, applies only to the “Memorandum of Governmental
Liability Coverage” and not to the “Memorandum of Auto Liability Coverage.”
The City of Pierre did not provide the circuit court with the
Memorandum of Governmental Liability Coverage Declarations and separate

Memorandum of Automobile Liability Coverage Declarations. Tammen

App.123-27. The Memorandum of Governmental Liability Coverage

Declarations does not provide automobile liability coverage. Tammen

App.123-27. The separate Memorandum of Automobile Liability Coverage
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Declarations does provide automobile liability coverage. Tammen App.126-
27. A review of the Memorandum of Governmental Liability Coverage
Declarations states that the forms attached to the Governmental Liability
Coverage Declarations includes Endorsement number GL 1150. Tammen
App.123-24. Endorsement GL 1150, contained within the Memorandum of
Governmental Liability Coverage, is the Exclusion Endorsement which
excludes “Fire Department, Fire Fighting activities or Fire Department
vehicles” from Governmental Liability Coverage. Tammen App.125.
Contrary to the assertions made by the City of Pierre in its summary judgment
arguments, the Exclusion Endorsement which excludes coverage for the “Fire
Department, Fire Fighting activities or Fire Department vehicles” is not
included as an endorsement to the Memorandum of Automobile Liability
Coverage. Tammen App.126. The only endorsement to the City of Pierre’s
Automobile Liability Coverage is Endorsement No. AL 2075, which changes
its liability limits for automobile accidents. Tammen App.127. Contrary to the
assertions stated by the City of Pierre, the Automobile Liability Coverage
contains no exclusion for its fire department. The circuit court was
understandably confused by the City of Pierre’s argument, and erroneously
believed the exclusion for the fire department contained within the

Governmental Liability Coverage was applicable to
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this case. See Tammen App.11.1 The circuit court, relying on the City of
Pierre’s mistaken argument, noted in its opinion that “the Memorandum of
Governmental Liability Coverage, precludes coverage for ‘Fire Department,
Fire Fighting activities, or Fire Department vehicles’.” Tammen App.11. As
addressed above, however, the Governmental Liability Coverage does not
apply, as the Automobile Liability Coverage, which does not contain such
exclusion, is the applicable endorsement. See Tammen App.126; Tammen
App.98-99.

In its briefing, the City of Pierre submitted the Affidavit of David
Sendelbach, the Claims Administrator for the South Dakota Public Assurance
Alliance, which insures the City of Pierre. R.188-89; Tammen App.88-110;
R.213-21. Sendelbach’s Affidavit contains a reservation of rights letter, which
does not state a fire department exclusion as a basis for denial of coverage.
R.213-16. This is because under a plain reading of the policy, the automobile
coverage portion of the policy does not exclude fire department vehicles from

coverage.

! The City of Pierre made the argument that coverage for firefighter activities was excluded
in its initial brief. R.174. Plaintiff pointed out the error made by the City of Pierre in
confusing coverages in her responsive brief. R.526-29. The City of Pierre did not respond
to Plaintiff’s explanation of why the firefighting exclusion did not apply to its automobile
coverage in either its reply brief or oral argument. The City implicitly accepted Plaintiff’s
position by failing to respond to Plaintiff’s argument in its reply brief or raising the issue at
oral argument.
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As set forth in the section above, Tronvold was an agent (either an
employee or volunteer) of the City of Pierre and is entitled to coverage under
the City of Pierre’s Automobile Liability Coverage, which provides coverage
for “damages the covered party legally must pay because of bodily injury or
property damage to which this coverage applies caused by an accident during
the coverage period and resulting from the ownership, maintenance, or use of
an auto.” R.200. In fact, the City of Pierre has admitted that if Tronvold was
acting in an official capacity, there is a coverable claim under the Automobile
Liability Memorandum of Coverage issued by the South Dakota Public
Assurance Alliance. R.1110-11.

The Memorandum of Automobile Liability Coverage defines covered
party as:

(@ the Member;

(b) unless specifically excluded, any and all commissions,
councils, agencies, districts, authorities, or boards coming
under the member’s direction or control of which the
member’s board sits as the governing body;

(c) any person who is an official, employee or volunteer of (a)
or (b) while acting in an official capacity for (a) or (b),
including while acting on an outside board at the direction
of (a) or (b); or

(d) anyone else while using a covered auto with the permission
of a covered party, except the owner of that auto or the
owner or employee of a business of selling, servicing,
repairing or parking autos. This subsection does not apply
to any uninsured/underinsured motorist coverage under this
memorandum.
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Tammen App.99 (emphasis added). As previously discussed, and as conceded

by the PVFD, the PVFD “is a part of the Governmental Functions of the City

of Pierre, South Dakota . . ..” Tammen App.130. Pierre City Ordinances

confirm that the PVFD is a department of the City of Pierre and subordinate to

Pierre city authority. Pierre Municipal Ordinance 2-3-401 provides:
The department in charge of preventing, detecting, reporting,
suppressing and extinguishing fires within and for the city shall be
known as the Pierre Fire Department, and its officers and
employees shall be responsible for the performance of all duties
assigned to the department by state law, this code and the city
ordinances, the commission, mayor and designated commissioner.

See R.645 (emphasis added). Pierre Municipal Ordinance 2-3-402 provides

“The fire department and each fire company may adopt such constitution, by-

laws and rules for its regulation and government, subordinate to the ordinances

of the city, as may be deemed best calculated to accomplish the object of its
organization.” See R.645 (emphasis added). The Pierre City Ordinances
further confirm that the City of Pierre has authority over the fire department, its
officers and members. See R.645. Pierre City Ordinance 2-3-408 provides that
the Pierre City Commission shall have the power to remove the chief, or first
or second assistant chief from office, for failure to perform their duties. See
R.647. Pierre Ordinance 2-3-410 provides that any change in the membership
of the fire department must be approved by the City Commission. See R.647.

Pierre City Ordinance 2-3-411 provides that firemen on duty shall wear the
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badge or uniform to be provided by the city and that such uniform shall have
been approved by the City Commission. See R.647. The City Ordinances also
require that in the event a fireman fails to attend company drills or meetings for
three successive drills or fails to respond to fires or alarms for three fires in
succession without excuse or neglect, that the fire chief is required to dismiss
such member from the fire department. See R.648. Pierre City Ordinance 2-3-
416 gives the Mayor of the City of Pierre the authority to regulate firemen and
fire apparatus to go beyond the city limits of the City of Pierre. See R.648-49.
Based upon the undisputed evidence that the PVFD is a department
within the government of the City of Pierre, and the undisputed fact that
Tronvold was an employee/volunteer of the City of Pierre in his capacity as a
volunteer fireman, Tronvold was covered under the City of Pierre automobile
policy as a matter of law. Had the circuit court found Tronvold may have been
acting within the course and scope of his employment, as it should have, then
coverage 1s provided by City of Pierre’s insurance policy. The City of Pierre’s
insurance policy provides coverage to any person who is an official, employee
or volunteer of a commission, council, agency, district authority or board
coming under the City of Pierre’s direction or control. Therefore, the Court
should determine that there is a question of fact as to whether Tronvold was

acting within the course and scope of his employment at the time of the
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accident, and that he was acting in an official capacity of the PVFD which is an
authority under the direction and control of the City of Pierre. Thus, coverage
exists for the accident at issue, and the City of Pierre has waived sovereign
Immunity.

I11.  Whether the Pierre Volunteer Fire Department’s
Governmental Liability Endorsement is void as against public

policy.
The Policy purchased by the PVFD provides coverage for the injuries

that were sustained by Plaintiffs. However, the Policy curiously then attempts
to eliminate essentially all liability coverage through a sovereign immunity
exclusion. Such exclusion should be found void for public policy reasons.
The language contained in the Policy provides that Tronvold was a
covered employee and that his truck is a covered auto for liability insurance.
In the Auto Declarations provision of the policy, under Item Two, there is a
number “1” describing the covered autos for liability insurance. Tammen
App.112. The Business Auto Coverage Form states that a number “1” means
“Any Auto.” Tammen App.113. Accordingly, based upon its plain language,
cach and every category or “auto” below that description is covered under this
specific Policy. One such category is for “Non-Owned ‘Autos’” which
specifically “includes ‘autos’ owned by your ‘employees.”” Tammen App.113.

“Employee” includes a “volunteer worker.” Tammen App.111. The Business
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Auto Coverage Form provides that the fire department is an insured. Tammen
App.114. The Policy provides coverage as follows: “We will pay all sums an
‘insured’ legally must pay as damages because of ‘bodily injury’ or ‘property
damage’ to which this insurance applies, caused by an ‘accident’ and resulting
from the ownership, maintenance or use of a covered ‘auto’”. Tammen
App.114. That form also notes that an “insured” includes “[y]Jour ‘employee’
if the covered ‘auto’ is owned by that ‘employee’ or a member of his or her
household.” Tammen App.115. There is at least a question of fact as to
whether Tronvold was acting in the scope of employment on behalf of the
PVFD. Accordingly, the PVFD would be covered under the policy for “any
auto” as outlined in the Business Coverage Auto Form. The term “Any Auto”
unmistakably includes a non-owned auto owned by an employee, such as the
vehicle that was owned by Tronvold and driven to work for each shift.
Tammen App.113. Tronvold is also undoubtedly an employee under the
insurance contract, as he is a volunteer worker. Tammen App.111. As
explained in the section above, Tronvold is further covered because he is acting
as an agent under respondeat superior on behalf of the insured employer, the
PVED.

Despite providing coverage for this situation, Continental Western then

attempts to avoid compensating Plaintiffs for their devastating injuries by
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including a sovereign immunity endorsement that professes to void all liability
coverage. This court should find that such a provision is void as against public
policy.

Pursuant to SDCL § 21-32A-1, to the extent that any public entity, other
than the state, participates in a risk sharing pool or purchases liability
insurance, and to the extent that coverage is afforded thereunder, the public
entity shall be deemed to have waived the common law doctrine of sovereign
immunity and shall be deemed to have consented to suit in the same manner
that any other party may be sued. While the Supreme Court has held that
waiver of immunity exists only to the extent of insurance coverage, see
Cromwell v. Rapid City Police Department, 2001 SD 100, 17, 632 N.W.2d
20, 25, the PVFD insurance contract with Continental Western Insurance
Company plainly defeats the intent of SDCL § 21-32A-1 and should be
declared void as against public policy. See R.275-455.

“The court in reviewing a policy provision in light of statutory law treats
the statute as if it were actually written into the policy. ‘The terms of the
policy are to be construed in light of the purposes and intent of the applicable
statute’.” Kremer v. American Family Mutual Insurance Company, 501
N.W.2d 765, 768-69 (S.D. 1993) quoting Veach v. Farmers Ins. Co., 460

N.W.2d 845, 847 (la. 1990). “Although public policy strongly favors freedom
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to contract, ‘[it] is not an absolute right or superior to the general welfare of the
public.”” A. Unruh Chiropractic Clinic v. DeSmet Insurance Company of
South Dakota, 2010 SD 36, 1 16, 782 N.W.2d 367, 372-73 (S.D. 2010) quoting
Siefkes v. Clark Title Co., 88 SD 81, 88, 215 N.W.2d 648, 651-52 (1974). The
South Dakota Supreme Court has on several occasions voided insurance
contract provisions as a matter of public policy. See National Farmers Union
Property and Casualty Company v. Bang, 516 N.W.2d 313, 321 (S.D. 1994);
see also Wheeler v. Farmers Mut. Ins. Co. of Neb., 212 SD 83, 1 33, n.5, 824
N.W.2d 102, 111 (2012) (Zinter dissenting) (noting that the South Dakota
Supreme Court has “repeatedly voided other policy terms and conditions” with
regard to uninsured motorist coverage and providing a list of those cases”).
Under SDCL § 21-32A-1, there is nothing that allows a public entity to
contract around the waiver of sovereign immunity, as the PVFD suggests. To
allow the PVFD to do so would defeat the intent of the statute. This is
especially true when the injured party is not privy to the contract. In this case,
the PVFD purchased insurance, then attempted to circumvent statutory law,
which is in place to protect the public, by adding a broad exclusion indicating
the policy is not subject to SDCL § 21-32A-1. Upholding the governmental
liability endorsement would illogically allow for payment of first-party claims

just as if the Policy were comprehensive, but would not provide coverage for
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protection of the public by covering third-party liability claims. This
interpretation permits the insurer to avoid its undertaking by setting up an
indemnity which it then attempts to avoid. This approach creates the
contradictory notion that a governmental subdivision, carrying on its activities
for the benefit of the public, is not obligated to provide protection for members
of the public whom it may negligently injure, while paying an insurance
premium for such protection to exist. In other words, the existence of the
governmental liability endorsement limits the entire policy from creating any
third-party liability. The absurdity of this exclusion is highlighted by the fact
that Tronvold was able to make a claim against the subject PVFD Policy for
$1,000 which was paid under the PVFD’s Policy to cover the deductible for the
property damage claim Tronvold made to his own automobile insurer as a
result of the accident. R.892-93.2 The PVFD admitted this at the summary
judgment hearing, stating the following: “Going to a meeting would give
[Tronvold] coverage for his vehicle. It does not provide liability coverage for
these claims by the Plaintiffs because it’s not an emergency.” R.1118. Such
analysis is illogical and unfair to the public. By accepting premiums from the

PVFD, Continental Western Insurance and the PVFD should be estopped from

2 In other words Tronvold: 1) caused the accident; 2) was given a bumper and repaired his
own truck at no cost; and 3) collected $1,000 from the PVFD Policy. R.891-93. Tammen:
1) was an innocent victim of Tronvold’s negligence; 2) lost her leg as a result of the
accident; and 3) pursuant to the PVFD’s argument, is entitled to no compensation under the
PVFD Policy.
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contending that the Policy does not also cover injuries to third parties due to
the negligence of government employees to whom it provides coverage.
CONCLUSION

Because Tronvold was acting on behalf of and for the benefit of
Defendants within the scope of his employment, and because Defendants are
not protected by sovereign or governmental immunity, Plaintiffs request that
the South Dakota Supreme Court reverse the circuit court’s entry of summary
judgment and remand this case for a jury trial.

Dated at Sioux Falls, South Dakota, this __ day of January, 2020.

EVANS, HAIGH & HINTON,
L.L.P.

Edwin E. Evans

Mark W. Haigh

Tyler W. Haigh

101 N. Main Avenue, Suite 213

P.O. Box 2790

Sioux Falls, SD 57101-2790

Telephone: (605) 275-9599

Facsimile: (605) 275-9602

Attorneys for Appellant Lisa A.
Tammen
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AMENDED JUDGMENT Page 1 of 4

STATE OF SOUTH DAKOTA ) IN CIRCUIT COURT
188 -
© COUNTY OF HUGHES-- Yy oo - wowwe o SIXTH JUDICIAL CIRCULT
AR R AR R R R R N N T A A SRR kI
LISA A, TAMMEN and RANDALL R, Clv, 17-42
JURGENS,
Plaintiffs,
vE.
GERRIT A. TRONVOLD, an individual, AMENDED JUDGMENT

CITY OF PIERRE, a South Dakola
Municipal Corporation, and PIERRE
VOLUNTEER FIRE DEPARTMENT, a.
South Dakota nonprofit corporation, jointly
and severally,

Defendants.

* O % BB R O F %N ¥ X O S R KW

FRE AN R R DR U DR N R AR N R UK R F R TR RN A kR Rk A

Defendants, City of Pierre, a South Dakota Municipal Comporation, and Pierre Volunteer
Fire Department, a South Daketa nonprofit corporation (collectively referred to herein as
Defendants), having moved for summary judgment, pursuant to SDCL § 15-6-56; and the Court
having held a hearing on the motions on Wednesday, June 12, 2019; and the Court having
considered all of the records and files herein; and the Court having further considered the
arguments of counsel and the briefs that have been submitted; and the Court having issued its
memorandum opinion dated August 8, 2019; it is hereby
ORDERED ADJUDGED AND DECREED as follows:
1, Defendamts’ Motions for Summary Judgment are GRANTED;
2, The Complaint of Plaintiffs Lisa A, Tammen and Randall R. Jurgens, as against

Defendants City of Pierre, a South Dakota Municipal Corporation, and Pictre

- Page 1016 - TAMMEN APP 001
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Volunteer Fire Department, a South Dakota nonprofit corparation, are hersby
“dismissed, on the merits; with prejudice; and that Defendants are entitled-tos ---
recavery of their taxable disbursements to be assessed by the Clerk, pursuant to

SDCL §§ 15-17-37 and 15-6-54(d);

3. The Court finds that there is no just reason for delay and that this judgment shall
be entered as a final judgment pursuani 10 SDCL § 15-6-54(b). ‘The Court relied
upon the following factors in granting this certificalion:

a. This case involves alleged injuries stemming from a motor vehicle
accident that occurred in August 2016 involving the Plaintiffs and
Defendant Gerrit Tronvold,

b. The Court has determined that Defendant Tronvold was not acting within
the scope of any employment or agency at the time that the alleged
accident occurred;

¢. Following the order granting Summary Judgment in faver of Defendants,
the only remaining claim is against Defendant Tronvold. That claim is
separate and distinet and not directly related to the issues addressed by this
Court in the Order granting Summary Judgment to these Defendants;

d. Afler balancing the competing factors present in the case, the trial court has
found that it is in the best interest of sound judicial administration, judicial
economy, and public policy to certifly the judgment as final pursuant to
SDCL § 15-6-34(b), and the court relies on the following factors in reaching

this conclusion:
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(i) There are no unadjudicated claims against the dismissed

~-~Defendants;— -~ ~— -

(ii) The need for review will not be mooted by further litigation;

(iii) The trial court will not be obliged 10 consider the claims against the
City of Picrre and the Pierre Volunteer Fire Department a second
time;

(iv) There are no counterclaiins that may result in a seloff against this
judgment, if certified as final;

(v) Declining to certify this matier as a final judgment pursuant to
SDCL § 15-6-54(b) may result in duplicate proceedings including
two jury trials rather than one, and the potential for one or more
additional appeals.

c. Given the underlying facts of this case, a final determination of the issues
involving the dismissed Defendants will more likely than not decide
whether this casc goes to trial and whether this, being a final judgment
pursuant to SDCL § 15-6-54(b), mey eliminate the potential for multiple
trials on the same facts. Therefore, final order pursuant to SDCL § 15-6-
54(b) would promote judicial economy and efficiency by allowing
Plaintiffs 1o appea) the Courl's Order and Judgment while climinating the
potential for duplicate trials on largely identical facts and witnesses,

4. For all of these reasous, this Court orders final judgment in favor of the

Defendants City of Pierre and Fierre Volunteer Fire Departuent, and against
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Plaintiffs pursuant to SDCL § 15-6-54(b), on the claims brought by Plaintiffs
© o= agpinst-these Defendants:- - : - e s
5. The Courl's Memorandum Opinion dated August 8, 2019 is incorporated herein by
this reference.
IT IS FURTHER ORDERED ADJUDGED AND DECREED that final judgment pursuant
to Rule 54(b) is entered in favor of Defendanls.
Dated thised& _ day of August, 2019,

BY THE COURT

T —
._'_____,.——--—'——"!

\\
/éA

Honorable Thomas L. Trimble
Cirveuit Court Judge, Retired

Attest:
Deuter-Cross, Taralo
Clerk/Deputy

SinCUIT SOLRY. NUGMHER 80
FILED
AUG 26 209
Y Clerk
Dy & ___Deputy
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STATE OF SOUTH DAKOTA ) IN CIRCUIT COURT
)58
COUNTY OF HUGHES ) SIXTH JUDICIAL CIRCUIT
32CIV17-42

LISA A, TAMMEN and RANDALL R.

JURGENS, ORDER GRANTING CITY OF PIERRE'S

MOTION FOR S8UMMARY JUDGMENT
——AND GRANTING PIERRE-VOLUNTEER—— =~~~
FIRE DEPARTMENT'S MOTION FOR
SUMMARY JUDGMENT

= Plaintiffs,
V.

GERRIT A. TRONVOLD, an individual,
CITY OF PIERRE, a South Dakota
Municipal Corporation, and PIERRE
VOLUNTEER FIRE DEPARTMENT, a
South Dakota nonprofit corporation,
jointly and severally,

et At et et St Tt N e T Tt S S ot St

Defendants.

This matter came before the Court on the 12th day of June 2019, The Court,
having considered the record, briefs and the arguments of counsel, and being fully
advised as to all matters pertinent hereto, for the reasons set forth below, hereby
GRANTS Defendant City of Pierre’s Motion for Summary Judgment, The Court also
GRANTS Defendant Pierre Volunteer Fire Department's Motion for Summary
Judgment,

BACKGROUND

On August 1, 2018, Plaintiff Lisa Tammen, Plaintiff Randall Jurgens, and
Defendant Gerrit Tronvold (Tronvold) were involved in a motorcycle-pickup
accident resulting in amputation of the left leg of each Plaintiff. Plaintiffs allege
that Defendant failed to stop and/or failed to yield as he turned left from Grey

Goose Road onto Highway 1804 into the path of Plaintifs’ encoming motovcycle.

Page 1 of 11
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Tronvold became a fircfighter for the Pierre Volunteer Fire Department
{Department) in Decomber 2015 and was traveling to training when the accident
occurred. The vehicle, owned by Tronvold, displayed on its front bumper a half-
wooie Plate iesued by the Department reading “Member Fire Department/Pierve Fire
Department.” Inside the vehicle, Tronvold carried his personal protective fire gear
in the event he was called out for an emergency response. The Department does not
pay wages, reimburse mileage, or provide a vehicle to Tronvold; the Department
does require training, testing, rceliable transportation, and attendance at a
minimum number of meetings and call-out incidents.

The City of Pierre (City) funds the Department, owns the Department
equipment, and supervises the Department through the City's Office of Public
Safety. The City carries liability insurance through the South Dakota Public
Assurance Alliance {Alliance) with an exclusion for “Firve Department, Fire Fighting
activities or Fire Department vehicles.” The City algo carvies vehicle liability
insurance for certain vehicles listed by description and VIN number, not including
Tronvold's vehicle.

The Department is a non-profit corporation whose charter indicates that it is
part of the governmental functions of the City. The Department has no
independent finances or stockholders. The Department, through Continental
Western Insurance Company (Continental), carries liability insurance for
“employee’s covered auto” not owned by the Department when on an “official

emergency response,” The policy also pays property damage for “employee’s

Page 2 of 11

- Page 1003 - TAMMEN APP 006



ORDER: GRANTING CITY OF PIERRE'S MOTION FOR SUMMARY JUDGMENT AND GRANTING PIERRE
VOLUNTEER FIRE DEPARTMENT'S MOTION FQOR SUMMARY JUDGMENT Page 3 of 11

personal auto” “while en route to, during or returning from any official duty
authorized” by the Department, Following the accident, Tronvold received $1,000

compensation from Continental for the property damage not covered by his personal

Plaintiffs filed suit againét Tronvold individually, and against the
Department and the City under a theory of respondeat superior because Tronvold
was driving to a regularly scheduled Department training meeting. The

Department and the City have each moved for Summary Judgment on the issue of
vicarious liability.
LEGAL DISCUSSION

I. SBummary Judgment Standard

Summary judgment is appropriate “if the pleadings, depositiona, answers to
interrogatories, and admissions on [ile, together with the affidavits, if any, show there
is no issue as to any material fact and the moving party is entitled to judgment as a
matter of law.” SDCL § 15-6-56{c}). Summary judgment requires the moving party to
establish “the right to judgment with such clarity as to leave no room for controversy.”
Hanson v, Big Stone Therapies, Inc,, 2018 8.D. 60, T 38, 916 N.W.2d 151, 161 (quoting
Richards v. Lenz, 539 N.W.2d 80, 83 (5.D. 1995} (citation omitted). “The evidence
must be viewed most favorably to the nonmoving party and reasonable doubts should
be resolved against the moving party. The nenmoving party, however, must present
specific facts showing that a genuine, materlal issue for trial exists.” Brandt v. County
of Pennington, 2013 8.D. 22, 17, 827 N.W.2d 871, 874,

“The existence of a duty in a negligence action is a question of law. . .” Hohm v,

Clity of Rapid City, 2008 8.D. 65, § 3, 753 N.W.2d 895, 898 (internal citation omitted).

Page 3 of 11

- Page 1004 - TAMMEN APP 007



CRDER: GRANTING CITY OF PIERRE'S MOTION FOR SUMMARY JUDGMENT AND GRANTING PIERRE
VOLUNTEER FIRE DEPARTMENT'S MOTION FOR SUMMARY JUDGMENT Page 4 of 11

Judgment granted on the basis of sovereign or governmental immunity is a question of

law, suitable for summary judgment. Truman v. Griese, 2009 3.D. 8, 1 10, 762
N.w.2d 75, 78.

11, Tronvold’s commute was not within the scope of his agency.

In their Complaints, Plaiaﬁffg-ééserf' that i‘roﬁ\.'.ﬁld_\“a};éﬂé_(‘:ﬁﬁg on behalf of the
Department when the accident occurred, Defendants deny Plaintiffs’ claims of
respondeat superior liability because Tronvold was commuting to a regularly scheduled
Department meeting and no exceptions establishing respondeat superior liability
apply.

Plaintiffs may hold *an employer or principal liable for the employee'’s or agent’'s
wrongful acts commitl;.ed within the scope of the employment or agency.” Cameron v,
Osler, 2019 S.D. 34, § 6, 903 N.W.2d 661, 663 (internal citations omiited). The acts
included within the scope of agency are those "which are so closely connected with
what the servant is employed to do, and is so fairly and reasonably incidental to it,
that they may be regarded as mcthod_s, even though quite improper ones, of carrying
out the objectives of the employment.;' Deuchar v. Foland Ranch, inc., 410 NW.2d
177, 180 (S.D, 1987) (internal citationa omitted). If a court determines that a tortious
act was commiited while the agent conducted a dual purpose in serving both the
principal's interests and the agent’s interests, the court shouid look to whether the
conduct was foreseeable. Hass v. Wentziaff, 2012 S.D. 50, §21, 816 N.W.2d 96, 104.

In the workers' compensation sctting, it is well established that employees
injured while going to and coming from work are not covered, unless the travel arises
from the employment. Mudlin v. Hills Materials Co., 2005 8.D. 64, { 8, 698 N.W.2d 67,
71. The South Dakota Supreme Court notes that workers’ compensation decisions,

while not binding, are “useful in exploring the themes surrounding scope of

Page 4 of 11
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employment questions.” S.D, Pub, Entity Pool for Liability v. Winger, 1997 S.D. 77, 1 8,
566 N.W.2d 125, 128. Exceptions to the “going and coming” rule include situations
where the transportation is an “integral part” of the agent's duties or when the agent’s

actions “naturally and incidentally” relate to his duties. id. g 19.

Here, Plaintiffs assert a respondeaf superior theory of liability because Tronvold
‘was on his way to engine training, using his own vehicle and transporting
[Department] equipment as required by [Department].” Tammen Brigf in Opposition to
Motions for Summary Judgment, p. 8, June 5, 2019, Tammen further argues that this
Court should apply a “required vehicle exception” to the Going and Coming Rule
because Department policy requires that firefights have reliable transportation or a
“special errand exception” because Tronvold was going to an engine training. Id. at p.
9 and p. 17. Plaintiff Jurgens asserts that the monthly training satisfies the dual
purpose test because the training was, “at least in part out of the intent to serve hia
employer's purposes.” Jurgens Brief in Opposition to Motions for Summary Judgment,
p. 19, June 5, 2019,

Considering all facts in the light most favorable to the Plaintifia, the Court finds
no respondeat superior liability for the Department nor the City because of the going
and coming rule. Tronvold was on his way to a regularly scheduled menthly
Department meeting and no exception applies because the engine training was part of
a larger array of trainings and meetings, precluding this one training from being
required or naturally and incidentally related to Tronvold's firefighter duties,

While the Department requires that its fircfighters have reliable transportation
and attend a certain percentage of trainings and meetings, the Department in no way
indicates that firefighters must drive to the Firehall for the meetings. Nor does the fact

that Tronvold had his emergency equipment with him place this commute within the

Page 5of 11
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scope of his agency for the Department, Neither the Department nor the City could
foresee that Tronvold’s actions driving to a monthly training meeting would result in a
consequence [or either entity. For these reasons, the Court finds that the aceident did

not arise out of Tronvold’s duties to the Department and thus, the Court finds no

respondeat superior liability for either the Department or the City.

II. In the alternative, the City and the Department have governmental
immunity under SDCL 8§ 21-32A-1 st seq. The legislature exprossly
grants the Department immunity from sult under SDCL § 20-9-48, unless a
Jury finds Tronvold acted with gross negligence.

A. The City's povernmental immunity was not waived.

In the alternative, the Court addresses the City's affirmative defense of
governmental immunity, finding that the City is free from liability of this tort claim
because there is no waiver by statute and the City's risk sharing pool or liability
insurance excludes fire department vehicles, and does not expressly include
Tronvold's personally-owned vehicle.

Government immunity arises from common law, Article [II of the South Dakota
Constitution, and South Dakota stat\.lnte, unless the public entity waives the immunity.
Unyuh v. Davidson County, 2008 S.D. 9, § 8, 744 N.W.2d 839, 842. Under SDCL§ 21-
32A-3, the legislature “extended the reach of sovereign immunity to all public entities
of this state.” Cromwell v. Rapid City Police Department, 2001 $.D. 100, § 13, 632
N.W.2d 20, 24. The Court finds that the City, a South Dalcota municipal corporation,
is a public entity within the scope of SDCL 21-32A-3. See Olesen v. Town of Hurley,
2004 S.D. 136, 691 N.W. 324,

Should governmental immunity be waived under SDCL 21-32A-1, “the public

entity may be sued in the same manner as a private individual for injuries caused by

the public entity’s negligence to the extent the public entjity participates in a risk

Page G of 11
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sharing pool or purchases liability insurance.” Maher v. City of Box Elder, 2019 §.D.
15,9 8.

Here, the City has purchased liability coverage from Alliance. Section C,

Exclusion Endorsement 34, of the Memorandum of Covernmental Liability Coverage,

precludes coverage for “Fire Department, Fire Fi_ghting activities or Fire Department
vehicles.* Alliance denied coverage to Tronvold because the insurer determined
Tronvold was not a covered party nor was the Department & qualifying organization
under the City's policy.

The City also purchased autornobile liability coverage from Alliance. Tronvold’s
vehicle was not expressly covered by inclusion in the City's Statement of Values -
Vehicles list,

Because the City is subject to an exclusion that prohibits coverage of this
incident by Alliance, the Court finds that the City has not waived immunity under
SDCL § 21-32A-3, and may not be held liable for Tronvold’s accident.

B. The Department’s governmental immunity is not waived.

Also in the alternative, the Court addresses the Department's affirmative
defenses of governmental immunity under SDCL §§ 21-324-1 et seq. and statutory
immunity under SDCL § 20-8-45.

The Court first considers whether the Department is a public entity covered by

the governmental immunity of SDCL § 21-32A-1, The Department is a non-profit
corporation whose charter states: “This Corporation is a part of the Governmental
Functions of the City of Pierre, South Dakota and as such has no independent
finances and has no stockholders, The Nature of its business is the prevention and

suppression of fives within the City of Pierve.” Application of the Pierre Voluniteer

Page7of 11
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Fire Departnent for an Exiension of its Corporate Charter. The City owns the
Department equipment and superviged by the City's Office of Public Safety.
In Gabrie! v. Bauman, the South Dakota Supreme Court declined to addvess

o the sovereign immunity of the Chester Fira Department because Chester did not

asgert sovereign immunity ae an affirmative defense and the issues related to
waiver under SDCL § 21-32A-3 were not raised with the tyial court. 2014 §.D. 30, {
24, 847 N.W.2d 537, 545. Here, howaver, the Department asserts the affirmative
defense of governmental immunity and provides undisputed evidence through its
charter and reporting structure, The Court finds the Department to be a public
entity, within the scope of governmental immunity.

Next, the Court addresses whether the Department waived immunity
through the purchase of insurance or a risk-sharing pool. Tho Department, through
Continental, insures personal automobiles for property damage when damage
occurs “en route to, during or returning from any official duty authorized by [the
Department].” Continental Policy, FIRE/EMS-PAK Endorsement, Page 2, Coverage
Extensions, Item 3, Personal Effects and Property of Others. As the result of this
accident, Tronvold submitted a claim and received a check for $1,000 to cover the
expense of his personal automobile insurance deductible. The contract expressly
expands coverage to include a commute ta an “official duty” and by paying
Tronvold's claim acknowledges that the insurer considered the monthly meeting as

an official duty authorized by the Department.

Page 8 of 11
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The Continental policy expressly provides that it dees naot waive any
governmental immunity under SDCL §§ 21-32A.1 et 9eq. and includes liability
coverage to include a “covered ‘auto’ [the Department doesn’t] own,” but only for an

“official emergency response authorized by [the Depaytment)” In oral arguments,

the Department acknowledges that if Tronvold were responding to a call instead of
driving to training, the analysis would be different because the Western Casualty
policy providos liability coverage for commutes to emergency responses.

Continental paid Tronvold for his property damage from the accident because,

under the policy, the insurer determined that driving to a Department meeting was
“en route to, during or retwrning from any official duty authorized by [the
Department].” However, the coverage is specifically limited to property damage,
not liability coverage.

The Court finds that the Department has not waived its governmental

immunity under SDCL §§ 21-32A-1 ef seq.

C. Whether the statutory immunity of SDCL § 20-9-45 applics is a _question for the
Jury,

The South Dakota legislature expressly provided statutory immunity for
nonprofit fire departments in SDCL § 20-9-45. The statute provides immunity from
civil liability when the individual is "acting in good faith and within the scope of such
individual's official functions and duties” and “the damage or injury was not caused by
gross negligence or willful and wanton misconduct by such individual.” SDCL 20-9-45.

Should the finding that Tronvold was not acting in the scope of his official
duties he set aside, the Court finds that the Department is liable for grossly negligent

actions by Tronvold.,

Page 3 of 11
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The Department argues that the Court should grant summary judgment to the
Department under SDCL § 20-9-45 because gross negligence is not specifically alleged
in the Complaint and because they assert that Plaintiffs provide insufficient evidence

for a finding of gross negligence, In Gabriel, the South Dakota Supreme Court

affirmed summary judgment for the defendant regarding the gross negligence when
the defendant, driving to the firchall to answer an emergency call, activated his lights
and had the right of way, but was driving at a speed such that he was unable to stop
after the plaintiff”s car pulled out in front of him. Gabrielat | 18, 847 N.W.2d at 543,
The Supreme Court, in affirming summary judgment, stated that “reasonable persons
under the same or similar circumstances present in this case would not have
counsciously realized that speed would—in all probability—result in the accident that
occurred.” Idat § 19.

Here, however, the parties do not submit such undisputed facts that would
render summary judgment appropriate as it was in Gabriel or in the controlling case
cited by Gabriel, Gunderson v. Sopiwnik, 75 8.D 402, §08, 66 N.W.2d 510, 513 (S.D.
1954), “Whether one acts willfully, wantonly, or recklessly is, like negligence, normally
a jury question.” Qabriel at § 15, 847 N.W.2d 542, The parties present scveral facts
in dispute that could lead reasonable minds to arrive at differing conclusions.
Tronvold pled guilty to fajlure to make a proper stop. Plaintiffs allege he was driving at
an excessive and unlawful speed, was distracted by loud music such that he was
unable to hear the approaching motorcycle, and that he pulled into oncoming traffic
when his vision was obstructed, Viewing the facts in the light most faverable to the
non-moving party, the Court finds whether Tronvold's actions were not negligent,

negligent, or grossly negligent is a question for the jury.

Page 10of 11
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It is hereby:

ORDERED that Defendant City of Pierre’s Mction for Summary Judgment is
QRANTED.
~ ltisfurther hc'n-.'by-r

ORDERED that Defendant Fierre Volunteer Fire Department’'s Motion for
Summary Judgment is GRANTED.

Dated this E day of August, 2019

FOR TH UR‘-I‘,——~1
P A

The Honorable Thomas Trible

Circuit Court Judge, Retired

Attest:
Deuter-Cross, TaraJo
Clerk/Deputy

STATE OF SOUTH DAKOTA

CIRCUIT COURT, HUGHES CO
FILED
Poge T el AUG 08 2019
m&%«n Clork
oy_TEX.. Doputy
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STATE OF SOUTHDAKOTA ) IN CIRCUIT COURT
)SS
COUNTY OF HUGHES ) SIXTH JUDICIAL CIRCUIT
LISA A. TAMMEN and RANDALL R. 32CIV17-000042
JURGENS,
PLAINTIEFS,

-vs-

CITY OF PIERRE'S
GERRIT A. TRONVOLD, an individual, STATEMENT OF UNDISPUTED
CITY OF PIERRE, a South Dakota MATERIAL FACTS

Municipal Corporation, and PIERRE
VOLUNTEER FIRE DEPARTMENT,
a South Dakota nonprofit corporation,
jointly and severally,

DEFENDANTS.

COMES NOW the Defendant, City of Pierre (hereinafter “Pierre™), by and through its
undersigned attorneys of record and hereby submits the following Statement of Undisputed
Material Facts pursvant to SDCL § 15-6-56{(c)(1).

1. On or about August 1, 2016, Plaintiffs Jurgens and Tammen were riding 2
motorcycle westbound on South Dakota Highway 1804. (Y L1 of Plaintiffs’ First Amended
Compilaint),

2. Plaintiffs allege that at approximately 6:00 p.m. on August 1, 2016, Defendant
Tronvold, while driving his personally owned 2002 Chevrolet Silverado K2500 extended cab
pickup, was traveling southwest on Grey Goose Road toward where it intersects with South
Dakota IHighway 1804, (Y 12 of Plaintiffs’ First Amended Complaint).

3. Plaintiffs allege Tronvold failed to yield the right-of-way to Plaintifls and
executed a lefi-hand tutn into the path of Plaintiffs’ motorcycle. (Y9 13 and 14 of Plaintiffs’ First
Amended Complaint).

4. The two vehicles collided causing significant injuries to Plaintiffs. (Y 13 and 14
of Plaintiffs’ First Amended Complaint).

1
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5. At the time of the motor vehicle accident, Tronvold was & rookie member of the
Pierre Volunteer Fire Department (PVFD). (fan Paul depo. at 17:7-15; attached to Abraham Aff.
as Exh. D)

6, Tronvold was traveling to 4 monthly training meeting of the PYFD. (Tronvold

depo. at 33:22-25, attached to Abraham Aff. as Exh. A).

7. The accident occurred at approximately 6:00 p.m. and the training session was
scheduled to commence at 6:30 p.m. (Tronveld depo p. 30:1-4).

8. Tronvold was traveling directly from his residence to the training location at his
assigned fire station. (Paul depo. at 121:20-21; 122:4-5) (Tronvold depo. at 33:22-25).

5. The Pierre Volunteer Fire Department is 2 South Dakota nonprofit corporation
and is a corporate entity organized independently from the City of Pierre. (Paul depo. at
34:21-25; 35:5-8).

10,  The City of Pierre is a municipality organized under the statutory framework
authorized by the State of South Dakota. (See Aff, of Kristi Honeyweil, City Manager.)

11.  The City of Pierre provides funding for the PVFD and employs a Fire Chief and
maintenance worker. (Paul depo. at 6:2-22).

12, The PVFD stations, apparatus, and personal prolective equipment are purchased
by the City of Pierre, (Paul depo. at 8:18-23).

13.  The PVFD self-governs (hrough the election of afficers. (Paul depo. at 7:10-25;
8:1-17).

14,  While traveling to his home and the fire station on August 1, 2016, Tronvold wus
not undertaking any action on behalf of the City of Pierre or the PVFD. (Paul depo. at
37:14-18).

15, Tronvold was not conducting any mission or undertaking any act at the direction
or control of PVFD or the City of Pietre at the time of the motor vehicle accident, (Paul depo. at
37:14-18).

16. At the time Tronvold was traveling from his residence to the meeting at the Fire
Station, there was no active fire call and Trenvold had not been summoned for any emergency
by the PVFD. (Paul depo. at 37:5-7; 38:12-15).

17.  Members of the PVFD are required to atlend 40 hours of training per year and
Tronvold had completed in excess of 40 hours of training prior 1o the date of the accident,
August t, 2016, (Paul depo. at 107:12-17; 23.22-25).

2
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18,  PVFD members were also required to pariicipate in a minimum of 25 percent of
the calls in any given calendar ycar. (Paul depo. at 18:3-25; 19:1-10),

19, On the date of the motor vehicle accident, Tronvold had already recorded
participation in 51.35 percent of calls which should have been sufficient to meet his obligation
for the entirety of the calendar year. (Paul depo. at 22:2-16).

20.  The 40 hour annual training requirement may be satisfied through receiving
training though a number of sources include classes or monthly training sessions held by the
PVFD. (Paul depo. at 36:7-16).

21.  Monthly training sessions were not mandatory for PVFD members. Members that
did not attend the monthly meeting could obtain training hours in other forms and by atiending
other sessions. (Tronvald depo. at 31:9-15, 24-25; 32:20-12; Paul depo. at 24:17-22).

22. Members are encouraged to atiend monthly meetings but attendance is not
required so long as annual requirements are met. (Paul depo. at 185:15-19).

23, PVFD firefighters are volunteers and are not compensated. (Paul depo. at
9:22-24).

24.  PVFD firefighters are not reimbursed for mileage for responding to calls or
attending monthly training sessions. (Paul depo. at 25:4-18; 26:9-23).

25.  ‘Tronvold had his own personal insurance for automobile he was driving at the
time of the accident that occurred on August 1,2016. (Tronvold depo. al 76:18-21).

26. At the time of the motor vehicle accident that is the subject to this suit, the City of
Pierre had in place a Memorandum of Governmental Liability Coverage with the South Dakota
Public Assurance Alliance. (See Exh. A ailached to the Aff. of Dave Sendelbach),

27.  The Memorandum of Governmental Liability Coverage contained an exclusion
endorsement wherein the Exclusion Section, Section C of the aforementioned Memorandum,
precludes coverage for “fire department, firefighting activities or fire department vehicles,” (See
Exh. C altached to the AfT, of Dave Sendelbach).

28. At the time of the subject motor vehicle accident, the City of Pierre had in place a
Memorandum of Automobile Liability Coverage with the South Dakota Public Assurance
Alliance. (See Exh. B attached to the Aff. of Dave Sendelbach).

29.  The Memarandum of Automobile Liability Coverage only provides coverage for
a volunteer when such volunteer is “acting in an official capacity for (a) or (b).” (See Id. at
Section D). The official capacity must be for the member (the City of Pietre) or while acting in
an official capacity for one of the members “commissions, councils, agencies, districts,

3
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anthorities, or boards, under the member’s direction ot control of which the member’s board sits
as the governing body,”

30.  The City of Pierre’s City Commission does not sit as the governing body for the
PVFD.

31.  Atthe time of the motor vehicle accident, Tronvold was not acling in an official
capacity for the PVFD or the City of Pierre. (Paul depo. at 37:5-18; 38:12-13).

32. A letter denying coverage for Tronvold has been issued by the South Dakota
Public Assurance Alliance through its claims adjusters at Claims Associates, Inc. (See Exh.D
attached to the Aff. of Dave Sendelbach.)

33,  The South Dakota Public Assurance Alliance is providing a defense in relation to
this action pursuant to a reservation of rights concerning coverage under the Memorandum of
Governmental Liability Coverage and the Memorandum of Automobile Liability Coverage. (Sec
Exh, A and B attached to the A{f of Dave Sendelbach).

Dated this iﬂ day of ‘OJV,L'J { t,) , 2019.
MAY, ADAM, GERDES & THOMPSON LLP

s

BY: % P e
DOUGLAS A-ABRAHAM ™ !
Attorneys for Defend it City of Pierre

503 South Piemre Street

P.Q. Box 160

Pierre, South Dakota 57501-0160
Telephone: (605)224-8803
Telefax: (605)224-6289

E-mail; daa@mayadam.net

CERTIFICATE OF SERVICE

Douglas A. {&’braham of May, Adam, Gerdes & Thompson LLP hereby certifies thet on
the [4¥ dayof ¥ e[_. ¢ Q. C , 2019, he electronically filed the foregoing via the
Odyssey File and Serve System wlyi¢h will automatically send e-mail notification of such filing

to all counsel of record, /’
AN
(4\“ e T~

~ Dougl)\. Abrahap!
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STATE OF SOUTH DAKOTA ) N CIRCUIT COURT
: 88
COUNTY OF HUGHES ) SIXTH JUDICIAL CIRCUIT

LISA A. TAMMEN and RANDALL R.
JURGENS, 32CIV17-000042

Maintiffs,
DEFENDANT PIERRE VOLUNTEER
VS, FIRE DEPARTMENT’S STATEMENT OF
UNDISPUTED MATERIAL FACTS
GERRIT A. TRONVYOLD, an individua,
CITY OF PIERRE, a South Dakota Municipal
Corporation, and PTERRE VOLUNTEER
FIRE DEPARTMENT, a South Dakota
nonprofit corporation, jointly and severally

Defendants.

COMES NOW Defendant, Pierre Volunteer Fire Department (“PVFD"), by and through
its counsel of record, and respectfully submits this Statement of Undisputed Material Facts.

1. Plamntiffs seek damages arising out of a motorcycle/motor vehicle accident that
oceurred on or about August 1, 2016, First Amended Complaint, 4 11.

2, Plaintiffs alleged that Defondant Gerrit Tromvold Failed to yield the right-ol[-way
at a stop sign and turned left into the path of Plaintiffs’ motorcycle. First Amended Complaint, §
13.

3. Plaintiffs further allege that Defendant Gerrit Tronvold (“Tronvold™) was
operating his own 2002 Chevralet pickup at the time of the accident. First Amended Complaint,
912.

4. Tronvold owned the vehicle that he was operating. lan Paul Depo. al 37:2-4;
Gerrit Tronvold Depo, at 11:(-7.

5. At the time of the accident, Tronvold was a volunteer fireman with the PVFD. e
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never held any other position with the PVFD other than a volunteer fireman. G. Tronvold Depo,
at 14:13-135,

6. Tronvold joined the PVFD in December, 2015, G, Tronvold Depo. at 13:16-25;
14:1,

7. At the time of the accident, Tronvold was considered to be a rookic firefighter as
he had not yet completed the certified firefighter course. 1. Paul Depo. at 17:7-15,

8. In order to get certified through the state, firefighters have to attend a series of
classes, have some hands-on practical training and have a certain amount of time to get that
completed. 1. Paul Depo. at 17:9-15.

9. Tronvold was a rookie that has been with PVID for more than six months at the
time of the accident. 1. Paul Depo. at 47:24-25; 48:1-4.

10.  Besides being on the force for over six months, Tronvold had met the
requirements of 40 hours of training by August 1, 2016. This is a requirement of the bylaws for
the PVFD. 1. Paul Depo, at 107:12-17.

11. By August 1, 2016, Tronvold had met the annual requircments as he already had
64 hours of training. 1. Paul Depo. at 23:22-25.

12.  Tronvold was also required to document that he participated in a4 minimum of
25% of the calls to the PVFD {or the calendar year, 1. Paul Depo. at 18:3-25; 19:1-10,

13, Actually, Tronveld had a recorded participation of 51.35%. 1. Paul Depo. at 22:2-

14. By the date of the accident, Tronvold had met all of the requirements to take the
certification test, and it was scheduled for the next day, August 2, 2016. G. Tronvold Depo. at

16:5-18; 18:18-22.

2
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15.  The 40 hours of training can be through classcs frotn a variety of sources,
including a monthly training session helcll by the PVFD. . Paul Depo. at 36:7-16.

16.  Apuin, Tronvold had met all of his requirements for taking his cerlification class,
and ne more classwork was needed. G. Tronveld Depo. at 30:9-10,

17.  These monthly training sessions were held on Mondays. Firefighters were not
required to attend. If they did not go to this meeting, they could go to another session. G.
Tronveld Depo. at 31:9-15, 24-25; 32:20-21.

18.  Attendance at ihe (raining session on Monday, August 1, 2016, was not required
for Tronvold. He had enough hours already to tuke the test without aftending that session. G.
Tronvold Depo, at 37:21-25; 38:1-25,

19.  Tronvold was a member of Engine Company Three, I, Paul Depo. at 49:10-13,

20.  This company had a training session on Monday cvening, August 1, 2016, starting
at 6:30 p.m. G. Tronvold Depo. at 30:1-4.

21.  On(he evening of August 1, 2016, as is typical on the first Monday of the monih,
there would have been two meetings. There was lirst the training scssion, and then there was a
repular mecting of the compeny. | Paul Depo. at 49:19-25; 50: 1-2. Typicaily the training
session goes first, and then the meeting. [, Paul Depo, at 50:3-4,

22, Asto the monthly meeting, members are encouraged to attend, but it is not
required. I. Panl Depo. at 185:15-19.

23, Tronvold was leaving the home of his parents and on the way to Fire Station
Three at 721 North Poplar at the tine of the accident, 1. Paul Depo. at 121:20-21; 122:4-5; G,
Tronvold Depo. at 33:22-25,

24.  Tronvold was not acting on behalf of the PVFD at the time of the accident, 1,
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Paul Depo. 37:14-1¥,

25.  Hc was not running any mission or doing anything on behalf of the PVFD at the
time of the accident, I. Paul Depo. at 37:14-18,

26.  This was not & fire call, allld Tronvold was not suminoned for any emergency by
the PVED. I. Paul Depo. at 37:5-7; 38:12-15.

27.  During the time that Tronvold was a member of the PVFD he had not ¢cver been
called to a fire. G. Tronvold Depo, at 20:6-12.

28.  PVFD is the fire department for the City of Pierre. G. Tronvold Depo. at 83:19-
21.

29.  Although it is a separate entity, the City of Pierrc has certain control aver PVFD.
1. Paul Depo. at 34:21-25; 35:5-8. |

30.  PVID is a non-profit corporation, L Paul Depo. at 101:4-6; 112:2-3, Tt was
cstablished in 1925 and is recognized to be a part of the governmental function of the City of’
Picrre. See Affidavit of Michael 1., Luce, Exhibit A, which states: *This corporation is part of
the governmental function of the City of Pierre, South Dakota, and as such has no independent
finances and lhas no stockholders. Tlic nature of its business is the prevention and suppression of
fires within the City of Pierre.” 1. Paul Depo. at 111:20-22,

31.  The PYFD cquipment is owned by the City of Pierre, 1. Paul Depo. at B:18-23.

32, All equipment and real property infrastructure utilized hy the PVFD is funded by
the City of Pierre. 1. Paul Depo. at 9:16-21,

33, The firefighters for the Cilty of Pietre are volunteers. They arc not conmpensated,
[ Paul Depo. at 9:22-24,

34, The Orefighters are not paid an howrly wage, and they don’t get milcage nor do

4
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they complete a W-2. 1. Paul Depo, at 25:4-18.

35.  Although they get some discounts from business in town and also have a deferred
compensation plan for length of service ;ﬂer five years, there is no compensation or
reimbursement for the firefighters, They are not paid expe'nses for responding to a cail. G.
Tronvold Depo. at 86:17-25; 40:16-17; 41:2-5; 1. Paul Depo. at 26:9-23,

36. The PVFD averages about 60 volunteer members. . Paul Depo. at 43:1-3.

37 For travel within the cily, there is no compensation or reimbursement.
Reimbursement is only provided for out-of-town training if (hat occurs. G. Tronvold Depo, at
40:20, 25; 41:2-5.

38.  Tronveld has his own personal insurance for the accident that occwred on August
1, 2016. G. Tronvold Depo. at 76:18-21.

39.  PVFD has an insurance policy issued by Continental Western Insurance
Company. See Affidavit of Luce, Exhibit B and 1. Paul Depo. at 153:12-13.

40.  That insurance policy provides different types of coverage depending upon the
particular claims. See Affidavit of Luce, Exhibit B.

41.  The coverage afforded under that policy is subject to the lerms and conditions of
the policy. See Affidavit of Luce, Exhibit B.

42. As to insurance coverage (or this accident involving a motor vehicle, the li ability
msurance coverage is set forth in Commercial Auto Enhaneement Endorsement, CW33 86 02 15
See Affidavil of Luce, Exhibit C.

43, Under wha is insured for auto liability coverage, (he policy states: “Any
‘employce” of yours while using a covered “auto’ you don't own, but only for an official

emergency response authorized by you.” See Affidavit of Luce, Exhibit C, paragraph A.2.

5
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44, At the time of this accident, Tronvold was not responding to any emergencey. 1
Paui Depo. at 38:12-15.

45.  There s no lLiability insurance provided for this accident. See Affidavit of Luce,
Exhibit C,

46.  The policy also contains a South Dakota governmental liability amendatory
endorsement. See Affidavit of Luce, Exhibit D. That endorsement does not provide any
coverage or any suit for damages which is barrod by the doctrine of sovereign immunity or
governmental immunity, and the purchase of the inswrance does not constitute a waiver of any
sovereign immunity or governmental imimunity, See Affidavit of Luce, Exhibit D.

47.  Besides the liability provisions in the policy, the policy provides separate
coverage for damage to an auto owned or used by any employee. See Affidavit of Luce, Exhibit
C,

48.  Onm page 2 of the endorsement, it is provided that with respect to physical damage
coverage, payment will be made to a loss 1o an auto owned ot used by an crnployee if “en route
to, during or returning from any official duty authorized by you.” See Affidavit of Luce, Exhibit
C, paragraph E.3,

49, Although Tronvold was not engaged in an emergency call, for which liability
insurance in the operation of his personal vehicle wouid apply, he would have coverage for his
personal auto damage as long as he was en route to an official duty. ‘That would include a
meeting. See Affidavit of Luce, Exhibit C and 1. Paul Depo. al 186:11-25; 187:4-24.

50. Tronvold sought property damage coverage under the provisions of this policy.
Paula Tronvold Depo. at 18:16-24; 19:20-25.

51.  Tronvold was paid the $1,000 deductible {or the damage to his vehicle, and the

6
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remainder of that damage was covered by his own policy. 1, Paul Depo, at 156:3-6; G. Tronvold
Depo, at 44:7-25; 45:1-6,
Dated Febiuary 1, 2019.
LYNN, JACKSON, SHULTZ & LEBRUN, P.C.

Wu—-.m-‘

Michael L. Luce

119 N, Minnesota Ave., 5tc. 400

Sioux Falls, 8D 57104

Telephone: (605)332-5999, ext. 212

E-Mail: mluce@lynnjackson,com
Attorney for Defendant Pierre Volunteer
Fire Department

CERTIFICATE OF SERVICE
‘The undorsigned hereby certifies on February 1, 2019, T caused the following document:

* DEFENDANT PIERRE VOLUNTEER FIRE DEPARTMENT'S STATEMENT OF
UNDISPUTED MATERIAL FACTS

to be filed electronically with the Clerk of Court through Qdyssey File & Serve, and that
Odyssey File & Serve will serve an electronic copy upon the following:

Edwin E, Evans Johin R. Hughes

Mark W, [Haigh Stuart J. Hughes

Tyler W, Haigh Hughes Law Office

Lvans Haigh & Hinton LLP 101 N, Phillips Ave., Ste. 601

103 N. Main Ave., Ste, 213 Sioux Falls, 8D 57104-6734

P.0. Box 2790 Telephone: (605) 339-3939

Sioux l'alls, SD 57101-2790 E-mails: john@hugheslawyers.com
Telephone: (605) 275-9599 stuart@hugheslawyers.com
E-mails: eevans@ehhlawyers.com Atiorneys for Plaintifff Randalf R Jurgens

mhaigh@ichhlawyers.com
thaiph@chhlawyers.com
Attorneys for Plaintiff Lisa A, Tammen

William P, Fuller Rebert B, Anderson

Fuller & Williamson, LLP Bouglas A. Abraham

7521 S. Louisc Ave, May, Adam, Gerdes & Thompson LLP
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Sioux Falls, SD 57108 P.O. Box 160
Telephone: (605) 333-0003 Pierre, SD $7501-0160

E-mail: bluller@fullerandwilliamson.com — Telephone: (605)
Attorney for Defendant Gerrit Tronvold — E-mails: rba@mayadam.nel
daa@mayudam.net

Attornays for Defendant City of Pierre

5/ Michael L, Luce
Michael L. Luce
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STATE OF SOUTII DAKOTA ) " IN CIRCUIT COURT
COUNTY OF HUGHLS ) . SIXTH JUDICIAT, CIRCUIT
AR R R R RN Ny R TR R N T
LISA A. TAMMEN and RANDALL R, CIvV. 1742
JURGENS,

PlaintifTs,

1' vs.
1 PLAINTIFF LISA A. TAMMEN’S
RESPONSES TO DEFENDANT CITY
OF PIERRE'S STATEMENT OF
UNDISPUTED MATERIAL FACTS

: GERRIT A, TRONVOLD, an individual,

,- CITY Of' PILRRE, a South Dakota

! Municipal Corporation, and PIERRE
VOLUNTEER FIRE NDEPARTMENT, a
South Dakota nonprofit corporation, jointly
! and severally,

Defendants.

#* W O F XK E X K N ¥ KX FE M ¥ F ¥ =

AR EENERERENEEREENRENEAREEEEEEERNFEEENNESERERER EENERRERN:

Plaintiff Lisa A. Tammen, by and through her attorneys of record, respectfully submits
this Response (o Delendant City of Pierre’s Statement of Undisputed Material Facts,

. RESPONSES

I Undisputed.

2. Undisputed.

3 Undisputed.
4, Undisputed,
5. Undisputed.
6. Undisputed.
7. Undisputed.

8, Undisputed,
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9. Dispuled. The Pierre Volunteer Fire Department is not organized independently
(rom the City of Pierre, The Pierre Volunteer Fire Department “is a part of the Governmental
Function of the City of Picrre, South Dakota and as such has no independent finances and has no
stockholders.” Luce AIT, 42, Ex. A at 3.

10.  Undisputed.

11.  Undisputed, but incomplete. The City of Picrre also cxercises supervisory control
of the Pierre Volunteer Fire Department. See, e.g., Pierre City Ordinances 2-3401; 2-3-402;
2-3-408; 2-3-410; 2-3-411; 2-3-416,
| 12, Undisputed, but incomplete. Pierre City Ordinance 2-3-403 defines fire apparatus
5 Lo include vehicles carrying members of the fire department which vehicles display the insignia
I provided by the firc departiment consisting of the letters “P.IF.D.” in gold on a red background.
13. Disputed. The fire departmend elects ofTicers, but ultimate authority and funding
of Lthe Pierre Volunteer Fire Department rests with the City of Pierre, See Pierre City Ordinances
! 2-3-401; 2-3-402; 2-3-408; 2-3-410; 2-3-411; 2-3-416; see also Picrre Fire Department Charter
at Luce AT 92, Ex. A al 3.
14.  Disputed. On August 1, 2016, Defendant ‘I'ronvold was traveling to the Picrre
' Volunteer Fire Department for engine company training in his own vehicle transporling Pierre
Volunteer Fire Department equipment, from which the City of Pierre and the Pierre Volunteer
Fire Department derived a benefit. Haigh AIT. § 5, Ex. D) (Paul Depo. at 70-71; 190). Defendant
Tronvaold was acting within the course and scope of his employment with the City of Pierre and
the Pierre Volunieer Fire Department ander the “required vehicle™ and “special crrand”

exceptions to the “going and coming™ rule.
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15.  Disputed. On August 1, 2016, Defondant ‘Tronvold was traveling to the Pierre
Volunteer Fire Department station at the direction and control of the Pierre Volunteer Fire
Department and City of Pierre 1o attend required training sessions. In the course of his travel 1
the Pierre Volunteer Fire Department station, Defendant Tronvold was operating his requiredd
i personal vehicle and transporting his firc protection equipment which was owned by the City of

Picere to the fire depariment training session, Haigh AfT. § 3, Fx. B (Gerrit Tranvold Depo. at
} 21-22; 87-88); [aigh AfT. § 5, [x. D (Paul Depo. at 50}, |
;. 16. Undisputed, but immaterial,
17.  Undisputed, but incomplete, There were several other requirements in addition to
the requirement to attend 40 hours of training per year. Defendant Pierre Volunteer Fire
Department required its volunteers 1o allend as many monthly meetings as they could get to.
Haigh Aff, § 2, Ex. B (Gerrit Tronvold Depo. at 87-88), Pierre City Ordinance Section 2-3-415
provides: “It shall be the duty of cach member of & fire company to attend each and all of Lthe
] drills and meetings ol such company, and 10 respond to each and every call out for a fire, or to
.i the proper alarms given, in cascs of a fire within the corporate limits of the city. In the event that
a member of such fire company shall fail or neglect to atiend such company drills or mectings
for threc successive dnills or mectings, or should 2 member fail or neglect to respond to such fire
alarr or fail to be present at such fire for three (ires in succession, without any sufficient reason
or excuse for such failure or neglect, it shall become the duty of the chiel of the fire department
to make an order in writing, dismissing such member or members from membership in such fire
company, and such action on the pat of the chief shall be final as to such dismissal.”

1 18.  Disputed. See response to City of Pictre’s Statement of Undisputed Malerial

Facts No. 17.
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|
1
| 19.  Undisputed that Defendant I'ronvold recorded participation in 51.35 percent of

| calls, but disputed that it would have been sufficient to mect his obligation for the entirety of the
calendar year. There is no evidence or (estimony thal would provide his call participation would
| have allowed him Lo miss calls for the rest of' the year, Further, there is no indication of how

i many more calls there were for the remainder of the year, and how many Defendant Tronvold

i made it to. Also disputed because Pierre City Ordinance Scction 2-3-415 requires cach member
of the fire company to attend each and all of the drills and meetings of the company and respond
to cach and cvery call for a firc.

i 20,  Dispuled. Defendant Pierre Volunteer Fire Department required its volunteers to

attend as many monthly meetings as they could get to, Ilaigh Aff. § 2, Ex. B (Gerrit Tronvold

f Depo. at 87-88). In addition, Picrre City Ordinance required firefighters to attend all of the drills
‘; and meetings of the [ire depariment and to allend each and every call for a [ire.

1 21, Disputed. Defendant Pierce Volunteer Fire Department tequired its volunteers lo
attend as many monthly meetings as they could get to. Haigh Aft. § 2, Ex. B (Gerrit Tronvold
Depo, at 87-88). In addition, Pierre City Ordinance required firefighters o attend “cach and all
of the drills and meetings of such company.”

22,  Disputed. Aguin, Delendant Pierre Volunteer Fire Department would not take
any adversc action against an cmploycc who made it to 40 training houts, but that does not mean
the meetings were not “mandatory.” Defendant Tronvold indicated in his deposition that
volunteers were required to attend as many monthly mcetings as they could get to. Haigh AfY.

2, Ex. B (Gerrit Tronvold Depo. at 87-88). Pierre City Ordinance Scction 2-3-415 required

— i T it . S

voluntcer firemen to attend each and all of the drills and meetings of” their company.
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23, Disputed. While firefighters are not paid on an hourly basis, they are
compensaled with benefits that include workers’ compensation insurance, group accident
insurance, accidental death and dismemberment insurance and a length of service deferred
compensation award. Haigh Aft., § 5, Ex. D (Paul Depo. at 26, 87-88). In addition, the Pierre
Volunteer Fire Department insurance policy provided a benefit to fire fighters including
Defendant Tronvold which provided a benefit to him through compensation for damage to his
vehicle caused by the accident. Haigh ALT. 4 3, Ex. B (Gerrit Tronvold Depo. at 44-45).

24.  Disputed. Lircfighters would be reimbursed for mileage for responding to calis or
mectings out of town. Haigh Afl" § 2, Ex. B (Gerrit Tronvold Depo. at 40-41); Haigh Aff. q 5,
Ex. D (Paul Depo, at 25),

25, Undisputed, but immaterial and incomplete, Although Defendant Tronvold had
his own personal aulo insurance, Defendant Pierre Volunteer Fire Department had an insurance
policy, under which Defendant Tronvold submitted a claim and was paid $1,000 (o cover the
deduectible for his personal auto insurance, Haigh AfT. ¥ 2, Ux. B (Gerrit Tronvold Depo. at 44-
45).

26.  Undisputed, but see Plaintiff Lisa A. Tammen’s Response to City of Pierre’s
Statement of Undisputed Material Facts No. 27.

27.  Disputed as to the applicability of the Memorandum of Governmental Liability
Coverage. The coverage provided lo Défendant City of Pierre by the South Dakota Public
Assurance Alliance contains two scparate coverages. One of the coverages is a “Memorandum
ol Governmental Liability Coverage” attached to the Affidavit of David Sendelbach as Exhibit

i A. See Scndelbach Aff, § 2, Bx. A at 125, The City also has a second type of insurance

coverage entitled “Memorandum of Auto Liability Coverage™ attached to the Aflidavit of David
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L]

], Sendelbach as Exhibit B. See Sendelbach ALY Y 3, Ex, B, at 135. The Exclusion Endorsement
i for “Fire Department, Fire Fighting activities or Fire Department vohicles” referenced in

| Defendant City of Pierre’s summary judgment brief, by its own litle applies only to the
“Memorandum of Governmental Liability Coverage” (Exhibit C to the Afliduvit of David
Sendelbach) and not to the “Memorandum of Auto Liability Coverage” (Exhibit B to the
Alfidavit of David Sendelbach). This is confirmed by a review of the Memorandum of
Governmental Liability Coverage Declarations and separate Memorandum of AuL;)mubilc

Liability Coverage Declarations which Defendant City of Pietre did not include within the

Affidavit of David Sendelbach. A copy of the Memorandum of Governmental Liabilily

Coverage Declarations, which does not provide automobile liability coverage, is attached {o the

Affidavit of Tyler Liaigh as Exhibit F. See Haigh Affidavit, § 7, Ex. I. The separate
Memorandum of dutomobile Liability Coverage Declarations which does provide automobile

| liability coverage, is attached to the Affidavit of Tyler ITaigh as Exhibit G. See Haigh Affidavit,
{' 98, Ex. G. A review of the Memorandum of Governmental Liability Coverage Declarations

| states (hat the forms altached to the Governmental Liability Coverage Declarations includes

] Endorsement number GL 1150, See Haigh Affidavit, § 7, Ex. I, at City 4 and at City 6.
Endaorsement GL 1150, attached as “City 8” 10 the Memorandum of Governmental Liability
Coverage is the Exclusion Endorsement which excludes “Fire Department, Fire Fighting
activitics or )icc Department vehicles” from Governmental Liability Coverage. Contrary to the
_I asserlions made in City of Pierre’s Brief in Support of Motion for Summary Judgment, the

Exclusion Izndorsement which excludes coverage for the “Fire Department, Fire Fighting

activities or Fire Department vehicles” is not included as an endorsement to the Memorandum of

Automobile Liability Coverage. See Haigh Affidavit, 8, Ex. G at City 12, The only
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endorsement to the City's Automobile Liabilily Coverage is Endorsement No. AL 2075, which
changes the City’s liability limils for automobile accidents, See Haigh Aflidavit, 7 8§, Bx. G at

! City 14, Contrary to the assertions stated by Defendant City of Pierre, Defendant City of Pierre’s
automobile liability coverage contains no exclusion for its fire department. This is further
confirmed in Exhibit D to the Affidavit of David Sendelbach. In Exhibit D to the Scndelbach
Affidavit, (he Claims Administrator for the South Dukota Public Assurance Alliance, which
insures Defendant City of Pictre, does not state a fire department exclusion as a basis for its
reservation of rights with regard to this-accident. See Sendelbach AL, {5, Ex. D, This is

because under a plain reading of the policy, the automobile coverage portion of the policy does

not exclude fire department vehicles fram coverage.
28.  Undispuied.
29.  Disputed. The Memorandum of Automobile Liability Coverage provides

coverage for volunteers since a volunteer is “acting in an ofticial capacity for (a) or (b).” At the

time of (he accident, Defendant Tronvold was acting in an official capacitly lor the Picrre

Volunteer Fire Department, a cominission, council, agency, or board under the City of Pierre’s

direction and control.

30.  Disputed. Defendant City of Pierre’s City Commission takes on several

governing roles and has authority over the [ire department and its members. See Haigh AfT. 4 6,
Lx. E (Paul Depo., Lixhibit 8). The Pierre City Ordinances further confirm that Defendant City
of Pierre has authority over the fire depariment, its officers and members, id, Pleree City
Ordinance 2-3-408 provides that the Pierre City Commission shall bave the power to remove the

chiel, or first or second assistant chief from office, for failure to perform their duties. fd. Pierre

Ordinance 2-3-410 provides that any change in the membership of the fire department must be
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approved by the City Commission. fd, Picrre City Ordinance 2-3-411 provides that firemen on
duty shall wear the badgce or uniform to be provided by the city and that such uniform shall have
been approved by the City Commission. Jd. The City Ordinances also require that in the event a
fireman fails to attend company drills or meetings for three successive drills or fails to respond to
fires or alarms for three fires in suceession without cxcuse or neglect, that the fire chief is
required Lo dismiss such member from the fire depariment. /o, Pierre City Ordinance 2-3-416
gives the Mayor of the City of Pierre the authority to regulate firsmen and fire apparatus to go
beyond the city limits of the City of Picrre. The City of Pietre provides funding tor the Pierre
Volunteer Fire Department. The Pierre Yolunteer Fire Department is “a part of the
Governmental function of the City of Pierre, South Dakota, and as such has no independent
finances and no stockholders.” Tuce A[T, §2, Ex. Aat3.
31.  Disputed. Based upon tf*;e undisputed evidence that Defendant Pierre Voluntcer

Fire Deparlment is a department within the government of the City of Pierre, and the undisputed
fact that Defendant Tronvold was an employee/volunteer of the City of Pierre in his capacity as a
volunteer fireman, Defendant Tronvold was.covered under the Cily of Pierre automobile policy
as ¢ matter of law. If the Court linds thal Defendant Tronvold was acting within the course and
scope of his cmployment, then coverage is provided by Defendant Cily of Pierre’s insutance
policy. Defendant City of Pierre’s insurance policy ptovides coverage to any person who is an
official, employcc or volunteer of a commission, council, agency, district authority or board

| coming under Delendant City of Pierre’s direction or control., It is undisputed that Defendant

- ‘Tronvold was an employee or volunteer of Defendant Pierre Volunteet I'ire Department.

i Therefore, il the Court finds that Defendant Tronvold was acting within the course and scope of

his cmployment at the time of the accident, then hc was acting in an official capacity of
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Defendant Pierre Volunteer Fire Department which is an authority under the direction and
, control of Defendant City of Pierre.
32.  Undisputed, but immaterial. Bascd upon the argumenis provided in Plaintiff Lisa
A Tammen’s Briel in Opposition Lo Defendant City of Pierre’s and Defendant Pierre Volunteer
i Fire Department’s Motions for Summary Judgment, the policy issucd by the South Dakota
Public Assurance Alliance provides coverage for the subject accident and the South Dakota
i Public Assurance Alliance should not have issued a reservation of rights to Defendant Tronvold
| and should provide coverage for the injurics incurred by Plaintiffs.
33.  Undisputed, but immaterial, Based upon the arguments provided in Plaintifl Lisa
| A. Tammen’s Brief in Opposition to Defendant City of Pierre’s and Defendant Pierte Volunteer
I'ire Department’s Motions; for Summary Judgment, the policy issucd by the South Dakota
; Public Assurance Alliance provides coverage for the subject accident and the South Dakota
Public Assurance Alliance should not have issued a reservation of rights to Defendant Tronvold
and should provide ¢coverage for the injuries incurred by Plaintiffs.

Nated at Sioux Falls, South Dakota, this sth day of June, 2019.

EVANS, HAIGH & HINTON, L.L.P.

Edwinfli. Evans

Mark W, Haigl

[ Tyler W. Haigh

101 N. Main Avenue, Suite 213
P.O. Box 279¢

| Sioux FKalls, 8D 57131-2790
Telephone: (605) 275-9599

" Facsimile: (605) 275-9602

i Attorneys for Plaintiff Lisa A, Tammen
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L

CERTIFICATE OF SERVICE
) The undersigned, one of the attorncys for Plaintiff Lisa A. Tammen, hereby certifies that a
true and correct copy of the forcgoing “Plaintiff Lisa A. Tammen’s Responses to Defendant City
of Pierre’s Statement of Undisputed Malerial Facts” was (iled electronically with the Clerk of

Court using the Odyssey File and Serve system which will send notification of such filing to the

following:

i William Fuller

Fuller & Williamson, LLP
7521 South Louise Avenue
Sioux Falls, 8D 57108

bluller@fullerandwilliamson.com

Atiorneys for Defendant Gerrit A, Tronveld

Michacl L. Lucc

! Lynn, Jackson, Shultz & Lebrun, PC
! 110 N, Minnesola Avenue, Suite 400
\ Sioux Falls, SD 57104

! MLuce@lynnjackson.com

Atiorneys for Defendant Pierre Volunieer Iire Depariment
Robert B, Anderson
Douglas A. Abraham
! May, Adam, Gerdes & Thompson LLP
@ P. Q. Box 160
' Pierre, SD 57501-0160
daa@mayadam.nct

Attorneys for Defendant City of Pierre

T/ wﬁ/\‘ _

. N
f_ on this 5‘* day of June, 2019,

10
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STATE O SOUTH DAKOTA ) IN CIRCUIT COURT
| COUNTY OF HUGHES ) * SIXTH JUDICIAL CIRCUIT
; Wl ok b Wk ok N R ok B sk 0 kb ok dk A e b ok ko sk ok ki e o o ok M k0 e oK ke M sk B ok W ok ok K W
| LISA A. TAMMEN and RANDALL R. CIV. 17-42

| JURGENS,

Plaintiffs,

! VS,

PLAINTIFF LISA A. TAMMEN’S
RESPONSES TO DEFENDANT
PIERRE VOLUNTEER FIRE
DEPARTMENT’S STATEMENT OF
UNDISPUTED MATERIAL FACTS

GERRIT A. TRONVOLD, an individual,
CITY OF PIERRF, a South Dakota

1 Municipal Corporation, and PIERRE
VOLUNTEER FIRE DEPARTMENT, a
South Dakota nonprofit corporation, jointly
.l and severally,
|

|

Defendants,

® ¥ ¥ £ X ¥ F ¥ £ ¥ XK ¥ ¥ ¥ X E »

****************‘********************1‘#******#******
PlaintifT Lisa A. Tammen, by and through her attorneys of record, respectfully submits

| this Response to Defendant Pierre Voluntecr Fire Department’s Statement of Undisputed

! Material Facts.

i RESPONSES
L. Undisputed.
. 2. Undisputed,
3. Undisputed, but incomplete. Defendant Tronveld was operating his own vehicle

| which be was required to have in order to travel to the Pierre Voluntecr Fire Department and to
respond to calls, Haigh AfT. 9 3, Ex. B (Gerrit Tronvold Depo. at 21); Haigh AV § S, Bx. D

(Paul Depo. at 17, 65, 190).
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4, Undisputed, but incomplete. Defendant Tronvold was operating his own vehicle
which he was required to havoe in order to travel to the Pierre Volunteer Fire Department and to
respond to calls. Haigh AfF. { 3, Ex. B (Gerril Tronvold Depo. at 21); Ilaigh Aff. { 5, Ex. D
(Paul Depo. at 17, 65, 190). Defendant Tronvold’s vehicle was also covered under the liability
policies for Defendants City of Pierre and Picrre Volunteer Fire Department. Luce AfT, § 3, Ex.
B (Continental Westeen Policy); Sendelbach AIY. § 3, Ex, B (South Dakota Public Assurance
Alliance Policy). Delendant Tronvold was also transporting protection cquipment owned by the
Pierre Volunteer Fire Department at the time of the accident. Haigh AIT § 3, Ex. B, (Gerit
‘I'ronvold Depo, atL 36-37).

5. Undisputed.

l 6. Undisputed, but immaterial.

i 7. Undispuled, but immaterial,

8. Undisputed.

9. Undisputed, bul imaimalerial.

10.  Undisputed, but incompiete. There were several other requircments in addition

to the requirement to attend 40 hours of (raining per year. Defendant Pierre Volunteer Fire

Department required its volunteers to attend as many monthly mectings as they could get to.
Haigh Aff. 4 3, Ex. B (Gerrit Tronvold Depo. ut 87-88), Pierre City Ordinance Section 2-3-415
requires each member of the fire company to attend each and all of the drills and mectings of
their company and requircs the fire chief to dismiss members whe neglect or fail to atiend such

company drills or meetings for three successive drills or meetings.
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11.  Disputed. Although Defendant Tronvold may have met the annual requirements
for training of the Pierre Volunteer Fire Department, he was required by Pierre City Ordinance
to atlend each and every drill or meeting of his company.

12, Undisputed, but incomplcte. The Pierre Volunteer Fire Department minimum

| requirement for calls conflicts with Pierre Cily Ordinance Section 2-3-415 that requires
voluntcer firemen 1o *respond to each and every call for a fire” or alarm. See Pierre City
Ordinance 2-3-415,

13, Undisputed that Del‘enda.nt Tronvold recorded participation in 51.35 percent of
calls, but disputed that it would have been sufficicnt to meet his obligation for the entirety of the
calendar year. ‘There is no evidence or testimony that would provide his call participation
would have allowed him (0 migs calls for the rest of the year, Further, there is no indication of
how many more calls there were for the remainder of the year, and how many Defendant
Tronvold made it 10. See ulso Plaintifl Lisa A, Tanimen’s Response to Defendant Merve
Volunteer Fire Departiment’s Statement of Undisputed Material Fact No. 12.

14, Undisputcd, but immaterial.

; 15,  Undisputed, but immaterial. Defendant Pierre Volunteer Fire Department

: required its volunteers to attend as many monthly meetings as they could get to. Haigh Aff. {3,
Lx. B (Gerrit Tronvold Depo. at 87-88). In addilion, Pierre City Ordinance Section 2-3-415
required firefighters to attend cach and évcry drill and meeting of their company. See Picrre

| City Ovdinance 2-3-415.

i 16. Undisputed, but incomplete. Defendant Pierre Volunteer Fire Department

' would not take any adverse action against an employee who made if to 4¢ training hours, but

that docs not mcan the meetings were net mandatory. Defendant Tronvold indicated in his
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|

deposition that voluntecrs were required 1o attend as many monthly meetings as they could get
to. Haigh Aff. § 3, Ex. B (Gerrit Tronvold Depo. at 87-88). Even il no more classwork was
needed, firefighters were expected to attend the monthly training sessions. Haigh Aft. § 3, Ex.
B (Gerrit Tronvold Depo. at 17, 87-88).

17.  Disputed. Again, Defendant Picrre Volunteer Fire Department would not take
any adverse action against an cmployee who made it to 40 training hours, but that does not
mean the meetings were not mandatory, Defendant Teonvold indicated in his deposition 1hat

volunteers were required to attend as many monthly meetings as they could get to. Haigh A1 q

3, Ex, B (Getrit Tronvold Depo. at 87-88). In addition, see Pierre City Ordinance 2-3-415.

18.  Disputed. Again, Defendant Pierre Volunteer Fire Department would not take

any adverse action against an employce who made it to 40 training hours, but that does not
mean the mectings were nol mandatory, Defendant Tronvold indicated in his deposition that
volunteers were required to attend as many monthly mectings as they could pet to. Haigh AT
3, Bx. B (Gerrit Tronvold Depo. at 87-88). In addition, se¢ Pierre City Ordinance 2-3-415,

19, Undisputed. |

20.  Undisputed

21, Undisputed.

22.  Disputed. Defendant Pierre Voluntecr I'irc Department would not take any
adverse action against an employee who 'made it to 40 training hours, but that does not mean the
meetings were not “required.” Defendant Tronvold indicated in his deposition that volunteers
were required Lo atiend as many monthly meetings as they could get to, Haigh AIT, 13, Fx. B
(Gerrit Tronvold Depo. at §7-88). Pierre City Ordinance Section 2-3-415 required firefighters

to attend each and every drill and meeting of their company and further required the fire chief to
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dismiss members who missed three consccutive drills or meetings, Sve Pierre City Ordinance
2-3-415,

23, Undisputed, but incomplete. Defendant ‘Fronvold was traveling from his
residence to the training location at his assigned [ire station, which was more than threc miles
outside the city limits of Pierre, and in violation of the Pierre Volunteer Tire Departiment’s
requirement that a volunieer employee “must live or work within the city of Pierre or live within
three miles of the city limits.” Iaigh Aff, § 5, Ex. D (Paul Depo. at 91); Haigh AT {4, Ex. C
(Pavla Tronvold Depo. at 10). The Pierre Volunteer Firc Department was aware that Defendant
‘I'ronvold lived more than three miles outside of the city limits of Pierre.

24,  Disputed. On August t, 2016, Defendant Tronvold was traveling to the Pierre
Volunteer liire Department at the direction and control of the Pierre Volunteer Fire Department
and City of Pierre when he was required 1o drive his own personal vehicle 1o attend training
sessions that were cncouraged, and which the volunteer firefighters were expected to attend.
Haigh AIV, § 3, Ex. B (Gerrit Tronvold Depo. at 21-22; §7-88); Haigh Aff. § 5, Ex. D (I*aul
Depo, at 50). Defendant Tronvold was transporting Pierre Volunteer Fire Department personal
protection equipment at the time of the accident. Defendant Tronveld was acting within the
i course and scope of his employment with the Pierre Volunteer Fire Department and the City of
Pierre under the required vehicle and the special errand exceptions to the going and coming
rule,

25.  Disputed. Defendant Tronvold was travcling to the Pieere Volunteer Fire
\ Department at the dircction and contrel of the Pierre Volunieer Fire Department and City of

! Picrre whet he was required to drive his own personal vehicle to attend training sessions that
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were encouraged, and which the volunteer firefighters were expected to aftend. Haigh Aff. {3,
Ex. B (Gerrit Tronvold Depo. at 21-22; 87-88); Haigh AT, q 5, Ex. D (Paul Depo. at 50),

26. Undisputed, but immaterial,

27, Undisputed, but immaterial, Defendant ‘I'ronvold had, however, responded to
fire department calls. Haigh AT { 5, Ex, D (Paul Depo, at 22).

28.  Undisputed. |

29, Disputed. The Pictre Volunteer Fire Department is a part of the governmental
function of the City of Pierre. See Tuce A(T. Ex. A. The City of Pierre also {unds the Pierre
Volunteer Fire Departiment and exercises substantial control over its operations. See Pierre City
Ordinances 2-3-401; 2-3-402; 2-3-408; 2-3-410; 2-3-411; 2-3-416; Haigh Aff. § 5, Lix, D (Paul
Depo. at §, 96, 99).

30.  Undisputed.

il.  Undisputed.

32, Undisputed.

33.  Disputed. Although Picrre Volunteer Fire Department members are not paid
hourly or by call or meeting, they do receive several forms of compensation inciuding workers’
compensation insurance, accident insurance, death and dismemberment insurance and a
deferred compensation award at the lime of retirement.

34.  Undisputed, but incomplete. Picrre Volunteor Iire Departiment members are

: paid mileage for travel out of town including the payment of training expenses. Haigh AfTL 9 3,
Ex. B (Gerrit Tronvold Depo. at 40-41),
3s. Undisputed, but immaterial, See Plaintiff Lisa A, Tammen’s Response (o

| Defendant Pierre Volunteer Fire Departiment’s Statement of Undisputed Facts No, 33,
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' 36,  Undisputed, but immaterial,

37, Undisputed, but immaterial,

: 38, Undis;:;uted, but immaterial and incomplete, Although Defendant Tronvold had
his own personal automobile insurance, the Continental Westem Insurance Policy purchased by
the Picrre Volunteer Fire Department and at issue in this case, provided insurance coverage to
Defendant Tronvold for damage to the vehicle he was driving. Haigh ATT. 9 3, Ex. B (Gerrit
Tronvold Depo. at 44-45).

39, Undisputed.

40,  Undisputed.

41, Disputed lo the exient that additional coverage may be provided as requircd by
the taws of South Dakota and for public‘ policy rcasons.

42, Disputed. The Commercial Auto Fnhancement Endorsement, CW 33 86 02 15
decs not provide the only applicable coverage. The entirety of the policy is controlling and
should be read together with all other p;)rtions of the policy, See Mid-Century Ins. Co. v. Lyon,
1997 8D 50, 4 6, 562 N.W .2d 888, 890 (citing 13A Appleman, Insurance Law and Practice §
7537 (1976) (*The insurance contract includes the printed form policy, declarations therein, and
any endorsements thereto. Provisions of the policy and an endorsement thereon are to be read
together ., ™),

43, Undispuled, but incomplete. The Policy also states that an “insured” includes
“You lor any covered ‘auto’.” Luce Aff, 14, Ex. C. “You" is Defendant Pierre Volunteer Fire
Department. Luce Aff. § 3, Ex. B at 2; 142. Defendant Pierre Volunteer Fire Department is

bh 1]

| covered for “Any ‘Auto’™ under the Business Auto Coverage Form in the Policy. Luce Al §3,

Ex. B at 130, 142, “Any ‘Auto’” would cover any of the deseriptions provided within those
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provided in the chart under Busincss Auto Coverage Form, including, but not limited o,

number 9 referred to as “Non-owned ‘Autos’ Only.” Luce AfT. 4 3, Ex. B at 142, Therelore,

Defendant Pierre Volunieer Fire Department has coverage for ““autos’ owned by your
| ‘employees’ . . . or members of their households but anly while used in your business ot
E personal affairs.” Luce Aff. 3, Ex. B.at 142,

44,  Undisputed, but immaterial,
45,  Disputed. In this case, the Policy purchased by Defendant Picrre Volunteer Fire

Decpartment also provides coverage (or the injuries thal were suslained by Plainti{s. The

language contained in the Policy states that Defendant Tronvold was a covered employee and
; that his truck is a covered auto for liability insurance. In the Auto Declarations provision of the
Policy, under ltem Two, there is a number “1” describing the covered autos for ability
insurance, Luce Aff, § 3, Ex. B at pg. 130. The Business Auto Coverage Form states that &
number *1” mcans “Any Auto.” Luce Aff. § 3, Ex. B at pg. 142. Accordingly, based upon jts
plain language, each and every calegory or “auto”™ below that description is covered under this
| specific policy. One such category is for “Non-Owned ‘Autos’™ which specifically “includes
‘aulos’ owned by your ‘employees.”” Luce Aff. 13, Ex. B at pg. 142. “Employees” includes
“voluntcers.” Lucc Aff, § 3, I'x. B. at pg. 127. The Busincss Auto Coverage Form provides
that the lire department is an insured. Luce AL, § 3, Ex. B, at pg, 143. The Policy provides
coverage as follows:

We will pay all sums an “insured” legally must pay as damages

because of “bodily injury” or “property damage™ to which this

insurance applies, caused by an “accident” and resulling from the

ownership, maintenance or use of a covered “auto™,

Luce Aff. § 3, Cx. B at pg. 143, Page 3 of that form notes that an “insurcd” includes “[y]our

‘employee’ il'the covered ‘auto’ is owned by that ‘employee’ or a member of his or her
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household.” Lucc Aff. q 3, Bx. B al pg. 144, Delendant Pierre Volunteer Fire Department
attempts to argue that the coverage provided by the Auto Fnhancement Endorsement narrows
the coverage because it indicates that an employee is covered “only for an official emergency
response authorized by you.” See Luce Aff. 14, Lx. Cat 1. First, an endorsement within an
auto liability policy is meant to broaden coverage, as indicated in the Auto Enhancement
Endorscment in this case, not limit or narrow the coverage. /d. Second, des pite Defendant
Pierre Volunteer [ire Department’s argument that coverage is provided only for employees
when they are using a covered auto for an official emergency response, that provision only
applies to how coverage is afforded to the employce. See id 1he Auto Enhancement
Endorsement in the preceding paragraph provides that “insureds™ includes “You for any
covered ‘auto’.” Jd “You" is delined as the “Named Insured” shown in the Declarations,
which is the “City of Pierre Fire Department,” also referred to as Defendant Pictre Volunteer
Iire Department. Luce A(T. 9 3, Ex, B a1 2, 142. Because Defendant Tronvold was actin gin
the scope of employment on behalf of Defendani Pierre Volunteer Fire Department, the second
paragraph of the Auto Enhancement Endorsement is not the applicable paragraph to this case—-
instead, the first paragraph is what controls this case, and that paragraph indicates that
Defendant Picrre Volunteer Fire Department is covered under the policy for “any auto” as
outlincd in the Business Coverage Aulo Form, Luce Aff. 14, Ex. C at 1; Luce AL, {3, Fx. 2 a
142,

46.  Undisputed, but inapplicable to the facts of this case.

47.  Undisputed.

48.  Undisputed.

9
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49.  Undisputed, but immaterial and incomplele. Although Defendant Tronvold had
his own personal auto insurance, Defendani Pierve Volunteer Fire Department had an insurance
policy, under which Defendant Tronvold submitted a claim and was paid $1,000 to cover the
deductible for his personal euto insurance. Haigh Aff. § 3, Ex. B (Gerrit Tronvold Depo. at 44-
45),

50.  Undisputed,

51.  Undisputed,

. . \ 5“"“

Dated at Sioux Falls, South Dakota, this day ol June, 2019.

EVANS, HAIGH & HINTON, L.LP.
Edwin’E, Evans

Mark W. Haigh

Tyler W, Haigh

101 N. Main Avenue, Suite 213

P.O. Box 2790

Sioux Falls, SD 57101-2790

Telephone: (605) 275-9599
Facsimile: (605) 275-9602

Attorneys for Plaintiff Lisa A. Tammen
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i CERTIFICATE OF SERVICE
The undersigned, onc of the attorncys for Plaintif Lisa A. Tammen, hereby certifies that

a true and correct copy of the foregoing “Plainti(1 Tisa A. Tammen’s Responses o Defendant
Picrre Volunteer Fire Department’s Statement of Undisputed Material Facts” was filed
electronically with the Clerk of Court using the Odysscy I'ile and Scrve syster which will send
notification of such filing to the following:

William Fuller

Fuller & Williamson, LLP

7521 South Louise Avenue

Sioux Falls, SI) 57108
bluller@fullerandwilliamson.com

Attorneys for Defendant Gerrit A. Tronvold

Michael L. Luce

Lynn, lackson, Shults & T.¢brun, PC
110 N, Minnesota Avenue, Suite 400
Sioux Falls, SD 57104

' Attorneys for Defendant Pierre Volunteer Fire Department

! Robert B. Anderson

. Douglas A, Abtaham

! May, Adam, Gerdes & Thompson L.LP
| I, O. Box 160 '

{ Pierve, SD 57501-0160

i daa@mayacdam.net

{ Attorneys for Defendant City of ierre
R LY
on this 5+ day of June, 2019,

/

n
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STATE OF SOUTH DAKOTA ) IN CIRCUIT COURT
189
COUNTY OF HUGHES ) SIXTH JUDICIAL CIRCUIT
LISA A. TAMMEN and RANDALL R. File No. 32CIV17-000042
JURGENS,
Plaintiffs,
RESPONSE OF

Vs, PLAINTIFF RANDALL R. JURGENS

TO DEFENDANT PIERRE VOLUNTEER
GERRIT A, TRONVOLD, an individual, FIRE DEPARTMENT’S STATEMENT OF
CITY OF PIERRE, & South Dakota UNDISPUTED MATERIAL FACTS

municipal corporation, and PIERRE
VYOLUNTEER FIRE DEPARTMENT, a
South Dakota nonprofit corperation, jointly
and severally,

Defendants,

Plaintiff Randal! R. Jurgens, by and through his undersigned counsel of record, and
hereby submits the following Response to Defendant Pierre Volunteer Fire Department’s
Statement of Undisputed Material Facts pursuant to SDCL § 15-6-56(c)(2). This Response in
Opposition to Pierre Volunteer Fire Departrnent’s Statement of Undisputed Material Facts sets
forth the disputed material facts upon which the Defendant Piexre Volunteer Fire Department’s
Motion for Summary Judgment must be denied.

The deposition testimony and documents upon which this Response relies are attached to
the Affidavit of Tiffany L. Larson, with corresponding citations where available by page or other
designation. References to the Affidavit of Tiffany L. Larson are referred to as “Larson
Affidavit” followed by the corresponding Exhibit number designated as “Ex. ___.” A series of

ordinances of the City of Pierre govemn the Pierre Fire Department and the “Volunteer Fire
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Material Facts

Department.” References are made to these ordinances as “Fire Department Ordinances”
followed by citations to the ordinance by section number.

1. Plaintiffs seek damages arising out of a motorcycle/motor vehicle accident that
occurred on or about August 1, 2016. First Amended Complaint,  11.

RESPONSE: Admitted that the collision occurred at 6:06 p.m. on August 1, 2016
involving the motorcycle on which the Plaintiffs were riding and the pickup truck that Gerrit
Tronvold was driving at the intersection of Grey Goose Road and Highway 1804 in Hughes
County, South Dakota.

2. Plaintiffs alleged that Defendant Gerrit Tronvold failed to yield the right-of-way
allt3 a stop sign and turned leR into the path of Plaintiffs’ motorcycle. First Amended Complaint, q

RESPONSE; Admitted.

3, Plaintiffs firther allege that Defendant Gerrit Tronvold ("Tronvold”) was
glriezr.aiing his own 2002 Chevrolet pickup at the time or the accident. First Amended Complaint,

RESPONSE: Admitted.

4. Tronvold owned the vehicle that he was operating. lan Paul Depo. at 37:2-4;
Gerrit Tronvold Depo, at11:1-7. '

RESPONSE;: Admitted.

5. At the time of the accident, Tronvold was a volunteer fireman with the PVFD. He
never held any other position with the PVFD othet than a volunteer fireman. G. Tronvold Depo.
at 14:13-15.

RESPONSE: Admitted that Tronveld was a volunteer fireman with the PVFD and a
member of the Pierre Fire Department at the time of the crash which is the subjcct matter of this
action.

6. Tronvold joined the PVFD in December, 2015. G. Tronvold Depo. at 13:16-285;

14:1.
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RESFONSE: Admitied that Tronvold was approved by the City of Pietre Board of
Commissioners on December 22, 2015 for Tronvold as a volunteer fireman with the PVFD and
member of the Pieire Fire Department assigned to the fire company of Engine Company 3.

7. At the time of the accident, Tronvold was considered to be a rookie firefighter as
he had not yet completed the certified firefighter course. I. Paul Depo, at 17:7-15.

Admitted that Tronovold wes considered to be a rookie firefighter for that rcason.
Disputed that Tronvold’s status as a rookie member affected his status as a member of the Pietre
Fire Department, Tronvold testified that he was assigned to Engine Company 3 in December,
2015. (Tronvold Depo. 13:16-19; Larson Affidavit, Ex. 1). Engine Company 3 is a “fire
company™ to which Section 2-3-415 of the Fire Department Ordinances applies. (Paul Dep.
139:24-25-140:8; Larson Affidavit, Ex, 5). On December 22, 2015, Tronvold was issued his
firefighter gear, (Pierre Fire Department Equipment Issue Checklist; Larson Affidavit, Ex. 6.
“You’re issued your gear, your pager, a book of the SOP/SOG standard operating procedures and
how the department operates, and then from that point on, you are an active member of the
department.” (Tronvold Depo. 19:18-23; Larson Affidavit, Ex. 1). Starting in December, 2015,
Tronvold would respond to an actual fire as an extra set of hands, (Tronvold Depo. 19:24-25;
20:1-2; Id.). The Fire Department Ordinances to not distinguish between a “rookie member” and
a member who has completed the Scuth Dakota Certified Firefighter Coutse, which Tronvold did
net complete until the date after the crash on August 2, 2016,

8. In order to get certificd through the state, firefighters have to atiend a series of
classes, have some hands-on practical iraining and have a certain amount of time to get that
completed. I. Paul Depo. at 17:9-15.

RESPONSE: Admitted.

9, Tronvold was a rookie that has been with PVFD for more than six months at the
time of the accident, 1. Paul Depo. at 47:24-25; 48:1-4,

-3-
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RESPONSE: Admitted that Tronvold had been a member of the PVFD and the Pierre
Department since approval by the City of Pierre Board of Commissioners on December 22,
2015.

10. Besides being on the force for over six months, Tronvold had met the
requirements of 40 hours of training by August 1, 2016, This is a requirement of the bylaws for
the PVFD. 1. Paul Depo. at 107:12-17.

RESPONSE: Admitted that this requirement of 40 hours of training each calendar year
appears in the Bylaws of Pierre Volunteer Fire Depariment, approved March 6, 2014, (Bylaws of
Pictre Volunteer Fire Department, Article V, Section 5(B)(2), Page 7; Larson Affidavit, Ex. 2).
Disputed that whether or not Tronvold had completed in excess of 40 hours of training prior to
August 1, 2016 is an issue of material fact for purposes of the PVFD’s motion for summary
judgment, as the Fire Department Ordinances contain no such requirement, and further as
Tronvold as of August 1, 2006, was in violation of the “drills and meetings” mandatory
attendance and dismissal provisions of Section 2-3-415 of the Fire Department Ordinances. It is
undisputed that as of August 1, 2016, Trenvold had failed or neglected to attend more than three
(3) successive drills and meetings of Engine Company 3 and documented as “absent” for four (4)
successive drills and meetings between February 1 and April, 2016, and that no sufficient reason
or cxcuse i3 documented for such failure or neglect. The minutes of the monthly meetings of
Engine Company No. 3 demonstrate that Tronvold was absent without excuse for four successive
meetings of Engine Company No. 3 from February to April, 2016. (Minutes of Engine Company
No. 3; Larson Affidavit, Ex. 11); (Paul Depo. 137-147; Larson Affidavit, Ex. 5).

Fire Chief Pau! testified regarding Tronvold’s documented absences at four (4)
successive monthly meetings in view of the mandatory attendance and mandatory dismissal

requirements of Section 2-3-415 of the Fire Department Ordinances:

-4-
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Have you read that ordinance [Section 2-3-415] before, sir?

T have and 1 realize it was outdated,

The ordinance is ountdated?

Yeah. The ordinance is not the way we practice right now, the way it's written.
I think that’s the whole point, sir.

I understand that.

POPOPLO

{Paul Depo. 138:15-21; Larson Affidavit, Ex. 5).

Q. Okay. We don't need to go into that anymore. So according to these documents, if
they’re correct, Mr. Tronvold was absent for four successive meetings for engine
company three from February to April, 2016, correct?

Based on that documentation. I don’t know any documentation on that, or the
reason for it,

Q.  And referring back to section 2-3-415 of Plaintiffs Exhibit 8, calling for
dismissal of firemen for failure to attend drills and meetings, you agree that this
document required you to dismiss Mr. Tronvold for missing four successive
engine company threc monthly meetings?

[VARIOUS OBJECTIONS]

Q. Well, do you agree, do you not, Mr. Paul, that the action to be taken is taken by
the chief, correci?

A, According to the way it is written,

(Paul Depo. 148:4-6; Larson Affidavit, Ex. 5).

Despite the mandatory attendance and dismissal requirements of Section 2-3-413, at no
time a8 fire chief did lan Paul have any verbal or written reporting mechanism in place for
engine company captaims to report up to him when members are absent for monthly meetings
and drills of fire engine companies. (Paul Depo.148:10-22; Id.).

11, By August 1, 2016, Tronvold had met the annual requirements as he already had
64 hours of training. [. Paul Depo. at 23:22-25,

RESPONSE: Sce Response No, 10 which is incorporated herein by this reference.
Whether or not Tronvold had completed in excess of 40 hours of training prior to August 1, 2016
is not an issue of material fact for purposes of the PVFD’s motion for suinmary judgment,

12,  Tronvold was also required to document that he participated in a minimum of
25% of the calls to the PVFD for the calendar year. 1. Paul Depo. at 18:3 -25; 19:1-10.

-5-
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RESPONSE: Admitted that this requirement appears in the Bylaws of Pierre Volunteer
Fire Department, approved March 6, 2014, (Bylaws of Pierre Volunteer Fire Department, Article
V, Section 5(B)(3), Page 7; Larson Affidavit, Ex. 2). Disputed that whether or not Tronvold
participated in 25 percent or more “of calls in any given calendar year” is an issue of materiul
fact for purposes of the PVFD’s motion for summary judgment, as the Fire Decpartment
Ordinances contain ho such requiresnent, and further as Tronvold as of August 1, 2016, had
failed or neglected to respond to five (5) of the seven (7) fires as documented on Paul Depo.
Exhibit 2. (Pietre Fire Department Participation Detail by Staff, Pages 1-3; Larson Affidavit, Ex.
12). Tronveld responded to only two (2), one on 02/06/2016 and thc second on 07/21/2016,
which are marked with an asterisk to note Tronvold’s response. (Id.) There are no such asterisks
on the fire calls on 02/08/2016, 04/16/2016, 05/28/2016, 07/03/2016, and ¢7/09/2016. (1d.).

Tronvold responded to only two of seven alann fires in 2016. As such, he was in
violation of Ordinance Section 2-3-415 as he failed on five occasions “to respond (o each and
every call out for a fire, or to the proper alarms given, in cases of a fire within the corporate
limits of the ¢ity.,” The 25 percent call provision is in complete conflict with Section 2-3-415 of
the Fire Department Ordinances, which requires that, “It shall be the duty of each member of a
fire company . . . to respond to each and every call out for a fire, or to the proper alarms given, in
cases of a fire within the corporate limits of the city. In the event that a member of such fire
company shall fail or neglect to . . . respond to such fire alarm or fail to be present at such fire for
three fires in succession, without any sufficient reason or excuse for such failure or neglect, it
shall become the duty of the chief of the fire department to make an order in writing, dismissing

such member or members from membership in such fire company, and such action on the part of
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the chief shall be final as to such dismissal.” (Fire Department Ordinances, Section 2-3-415;
Larson Affidavit, Ex. 3).

13.  Actually, Tronvold had a recorded participation of 51.35%. I. Paul Depo. at 22:2-
16.

RESPONSE: See Response No. 12 which is incorporated herein by this reference.
whether or not Tronvold participated in 51.35% percent or more “of calls in any given calendar
year” is not an issue of material fact for purposes of the PVFD's motion for summary judgment.
Ordinance Section 2-3-415 required Tronvold “to respond to each and every call out for a fire,
or to the proper alarms given, in cases of a fire within the cotporate limits of the ¢ity” unless he
has “sufficient reason or excuse for such failure or neglect” for failing or neglecling *to respond
to such fire alarm or fail to be present at such fire for three fires in succession.” (Fire Department
Ordinances, Section 2-3-415; Larson Affidavit, Ex. 3).

14. By the date of the accid:ent, Tronvold had met all of the requirements to take the
certification test, and it was scheduled for the next day, August 2, 2016. G. Tronvold Depo. at
16 :5 -18; 18:18-22.

RESPONSE: Disputed that this is an issue of material fact for purposes of the PVFD’s
motion for summary judgment.

15.  The 40 hours of training can be through classes from a variety of sources,
including a monthly training session heid by the PVFD. 1. Paul Depo. at 36:7-16.

RESPONSE: Disputed that this is an issue of material fact for purposes of the PVFD’s
motion for summary judgment.

16.  Again, Tronvold had met all of his requirements for taking his certification class,
and no more classwork was needed. G. Tronvold Depo. at 30:9-10.

RESPONSE: Disputed that this is an issue of material fact for purposes of the PVFD’s

motion for summary judgment.

-7-
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17.  These monthly training sessions were held on Mondays. Firefighters were not
required to attend. If they did not go to this meeting, they could go to another station. G.
Tronvold Depo. at 31:9-15, 24-25; 32:20-21.

RESPONSE: Admitted in part that the monthly training sessions were held on Monday
at the regular monthly mecting of each fire company. Disputed that firefighters were not required
to attend. See Response No. 10 which is incorporated herein by this reference.

18.  Attendance at the training session on Monday, August 1, 2016, was not required
for Tronvold. He had enough hours already to take the test without attending that scssion. G.
Tronvold Depo. at 37:21-25; 38:1-25.

RESPONSE: See Response No, 10 which is incorporated herein by this reference.

19.  Tronvold was 2 member of Engine Company Three. 1. Paul Depo. at 49:10-15.

RESPONSE: Admitted.

20.  This company had a training session on Monday evening, August 1, 2016, starting
at 6:30 p.m. G. Tronvold Depo. at 30:1-4.

RESPONSE: Admitted.

21.  Onthe evening of August 1, 2016, as is typical on the first Monday of the month,
there would have been two meetings, There was first the tratning session, and then there was a
regular meeting of the company. 1, Paul Depa. at 49:19-25; 50: 1-2. Typically the training session
goes first, and then the meeting, T. Paul Depo. at 50:3-4,

RESPONSE: Admitted.

22.  As to the monthly meeting, members are encouraged to attend, but it is not
tequired. I. Paul Depo. at 185:15-19.

RESPONSE: Disputed. See Response to No. 10 which is incorporated herein by this
reference,

23.  Tronvold was leaving the home of his parents and on the way to Fire Station
Three at 721 North Poplar at the lime of the accident. |. Paul Depo. at 121:20-21; 122:4-5; G.
Tronveld Depo. at 33:22-25,

RESPONSE: Admitted.
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24.  Tronvold was not acting on behalf of the PVFD at the time of the accident. 1. Paul
Depo. 37;14-18.

RESPONSE: Disputed. Tronvold had a duty while traveling to his home and the fire
station on August 1, 2016 to respond to “each and every call out for fire, or fo the proper alarms
given, in cases of fire within the corporate limits of the city.” (Fire Department Ordinances,
Section 2-3-415; Larson Affidavit, Ex. 3). Tronvold had a duty as a “member of a fire company
to attend each and all of the drills and meetings of such company.” (Fire Department Ordinances,
Section 2-3-415; Id,) Chief Paul testified that Engine Company No. 3 is a “fire company” within
the meaning of this ordinance. (Paul Depo. 139: 24-25; 140:8; Larson Aflidavit, Ex. 5).

Before leaving home at 135 Dove Road, Pierre, South Dakota, Tronvold “made sure” that
he had his “gear” (personal protective equipment (PPE)) in his pickup. (Tronvold Dep. 34:10-12;
Larson Affidavit, Ex. 1), Tronvold’s “PPE” consists of an issued bag, boots, bunker pants with
suspenders, bunk coat, nomex hood, helmet, all of which is provided. (Tronvold Dep. 34:24-25;
35: 1-20; Id.) Larson Affidavit, Ex. 1). “They like you to have it with you so you can respond.”
(Tronvold Dep. 34:19-23; Id.) Tronvold was also issued a portable pager, which he carries with
bhim. (Tronvold Dep. 19:18-19; 20:13-25; 21:1; Id.). Tronvold always keeps his PPE in his
pickup, and the only time it would be removed would be if he had to use his backseat to haul
something, in which case he would use his pickup in this manner and put the PPE back in his
pickup truck. (Tronvold Dep, 34:13-18; 1d.).

While traveling to i\is home and the fire station on August 1, 2016, Tronvold wes driving
his personal vehicle, the 2002 Chevrolel Silverado K2500 extended cab pickup, which he had &
duty to own as a member of the PVFD, (Paul Depo. 17: 20-23; Larson Affidavit, Ex, §). The
PVFD has “certain rules that govern firefighters with regard to driving their own personal

vehicles.” (Paul Depo, 79:3-6; Id.).
-9-
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Tronvoki’s 2002 Chevrolet Silverado K2500 e¢xtended cab pickup displayed the halfi-
plate vehicle I.D. plate issued by the fire department which states in large capital letters,
“MEMBER FIRE DEPT PIERRE FIRE DEPT” (Larson Affidavit, Exhibit 9). The City of
Pierre paid for Tronvold’s half-plate vehicle LD. (Pzul Depo. 118:25; 119:1; Larson Affidavit,
Ex, 5). Chief Paul testified thet the purpose of the half-plate vehicle 1.D, is to identify the
firefighter’s personelly owned vehicle to law enforcement securing a scene in the event the
firefighter responds in his personal veliicle to that location. (Paul Depo. 29: 13-25; 30: 1-4; Id.).
However, the dual purpose of identifying the firefighter's personalty owned vehicle to the public
at large on a 24/7/365 basis is indisputable,

25,  He was not running any mission or doing anything on behalf of the PVFD at the
time of the accident. I. Paul Depo. at 37:14-18.

RESPONSE: Disputed. Tronvold had a duty while traveling to his home and the fire
station on August 1, 2016 to respond to “cach and every call out for fire, or to the proper alarms
given, in cases of fire within the corporate limits of the city” and whelher or not there was a call
out for fire or alann given. (Fire Department Ordinances, Section 2-3-415, Larson Affidavit, Bx.
3). While traveling to his home and the fire station on August 1, 2016, Tronvold owned a duty
to the City of Pierre, the PVFD, the public at large and the Plaintiffs, to “Always act in 2

professional manner when representing the PFD on and off scene.” (Emphasis in original).

{Orientation for New Firefighters, Page 2; Larson Affidavit Ex. 10).

26.  This was not a fire call, and Tronvold was not summoned for any emergency by
the PVFD. I. Paul Depo. at 37:5-7; 38:12-15.

RESPONSE: Admitted.

27.  During the time that Tronvold was 2 member of the PVFD he had not ever been
called to a fire. G. Tronvold Depo. at 20:6-12,

-10-
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RESPONSE: Disputed, As of August 1, 2016, Tronvold had responded to two (2) fires,
one on 02/06/2016 and the second on 07/21/2016, which are marked with an asterisk to note
Tronvold’s participation, as documented on Paul Depo. Exhibit 2. (Pierre Fire Depattment
Participation Detail by Staff, Pages 1-3; Larson Affidavit, Ex. 12),

28.  PVFD is the fire department for the City of Pietre. G. Tronvold Depo. at 83:19-
21. )

RESPONSE: Admitted.

29.  Although it is a separate entity, the City of Pierre has certain control over PVFD.
L Paul Depo. at 34:21-25; 35:5-8,

RESPONSE: Admitted in part, Disputed as to the phrase, “certain confrol over PVFD.”
The Fire Department Ordinances of the City of Pierre were enacted in 1957, The Office of Public
Safely has “‘general responsibility for the functions of the . . . Volunteer Fire Department . . . and
such other functions and general employees as may be authorized and approved.”™ (Fire
Department Ordinances, Section 2-3-101(5); Larson Affidavit, Ex. 3). The Public Safety
Director is an appointive position filled by majority vote of the members of the City
Commission, the same as the City Administrator, Business Manager, City Attorney, City
Engineering/Planning Director, Utilities Manager, Park and Recreation Director, Human
Resources Director, “and such other officers as may be provided for by ordinance.” (Fire
Department Ordinances, Section 2-3-102(5); Larson Affidavit, Ex. 3).

Section 2-3-401 is entitled, *Fire Department — responsibility” and provides in full:

“The department in charge of preventing, detecting, reporting, suppressing and

extinguishing fires within and for the city shall be known as the Pierre Fire Department,

and its officers and employees shall be responsible for the performance of all duties

assigned to the department by state law, this code, and the city ordinances, the

cornmission, mayor and designated commissioner,”

(Fire Department Ordinances, Section 2-3-401; Larson Affidavit, Ex. 3).
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The Fire Department Ordinances provide a comprehensive structure for the governance
and administration of all aspects of the operation of the Pierre Fire Department:

(a) Section 2-3-402 subordinates all bylaws and rules adopted by the fire department and
each fire company to the ordinances of the City of Pierre,

(b) Section 2-3-404 establishes fire chief, the first assistant chief, and the second assistant
chief to constitute “the executive officers of the fire department” to hold office for
terms of one year.

(c) Section 2.3-405 designates the regular monthly meeting of the fire department in
December for election by a majority of the members present of “one chief and one
first assistant chief and one second assistant chief” and “on¢ department secretary and
ong treasurer.” The election results must be certified to the City Commission and the
clection results must *‘consider such elections and if they shall deem the persons so
elected to be suitable persons, shall proceed to confirm such election; provided, that a
majorily of the commission shall be necessary for confirmation of the clection.”

{d) Section 2-3-407 spccifies the duties of the chief, first assistant and second assistant
chiefs in cases of fite, to at all times have the general direction and management of all
fire trucks, engines, hose, hook and ladders, and other apparatus belonging to the fire
department. They must report once cach year to the City Commission on condition of
the fire department and the engines and apparatus belonging thereto, and shall
recommend such alterations, improvements and additions as by them may be deemed
necessary und expedient.

(e) Section 2-3-408 provides the City Commission with the power to remove the chief, or
the first or second assnsta.nt chief from office, for failure to perform his duty as such
officer.

(f) Section 2-3-409 requires that all members of any of the fire companies must be “able
bodicd persons of good moral character” who have been “duly elected as such by a
majority of the active members of the company.”

(g) Section 2-3-410 requires approval by the City Commission of any changes in the
membership of any of the fire companies,

(h) Section 2-3-412 provides for the order of command at fires and for filling vacancies
in the officers of chief, the first assistant chicf, and the second assistant chief.

(i) Section 2-3-415 establishes the duty of each member of a fire company to mandatory
attendance at “all of the drills and meetings of such company” and mandatory
response to “each and every call out for a fire, or to the proper aterms given, in cases
of a fire within the corporate limits of the city.”
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(i) Section 2-3-415 also establishes a mandatory dismissal duty that the chief must
exercise to make an order in writing dismissing any member who, without sufficient
reason or excuse for such failure or neglect, fails or neglects *to attend such company
drills or meetings for three successive drills or meetings, or should a member fail or
neglect to such fire alarm or fail to be present at such fire for three fires in
succession,” -

(k) Chief Ian Paul testified that the fire stations, the fire apparatus, and all equipment
issued to each firefighter are all owned by the City of Pierre and purchased through
the funding of the City of Pierre in the fire department budget. (Paul Depo. 8:18-23).

30. PVFD is a non-profit corporation. 1. Paul Depo. at 101:4-6; 112:2-3. It was

established in 1925 and is recognized to be a part of the governmental function of the City of
Pierve. See Affidavit of Michael L. Luce, Exhibit A, which states: "This corporation is part of the
govemmental function of the City of Pierre, South Dakota, and as such has no independent
finances and has no stockholders. The nature of its business is the prevention and suppression of
fires within the City of Pierre.” 1. Paul Depo. at 111:20-22,

RESPONSE: Admitted as an accurate quotation of the text of the referenced document.

31.  The PVFD equipment is owned by the City of Pierre. 1. Paul Depo. at 8: 18-23.

RESPONSE: Admitted.

32.  All equipment and real property infrastructure utilized by the PVFD is funded by
the City of Pierre. 1. Paul Depo. at 9:16-21.

RESPONSE: Admitted.

33.  The firefighters for the City of Pierre are volunteers. They are not compensated.
1. Paul Depo. at 9:22-24,

RESPONSE: Disputed that the characterization of the firefighters as “volunteers™ is not
a material fact for purposes of the PVFD’s motion for summary judgment. Disputed that whether
firefighters are “compensated or not” is not an issue of material fact for purposes of the PYFD’s
motion for summary judgment. Whether PVFD fircfighters are paid or not paid what is
commonly referred to as *W-2" or “payroll” compensation iz not an issue of material fact for
purposes of the PVFD’s motion for summary judgment, At all times material to this action,

Tronvold was an “employee” of the public entity known as the City of Pierre, and SDCL § 3-21-
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1(1) and his status as employee applies “whether compensated or not” As an employee
firefighter, Tronvold either received or was eligible to receive the following fringe benefits, all
provided and paid for by the City of Pierre;

{a8) Worker's compensation insurance coverage. Injured firefighters are covered by the
City of Pierre’s worker’s compensation insurance. (Paul Dep. 11:7-20; 46:18-25;
$7:12-18; Larson Affidavit, Ex. §),

(b) Property damage coverage and deductible reimbursement for an “Employee’s
Personal Auto” which is damaged while the firefighter “employee” is “en route to,
during or returning from any official duty authorized by you (defined as the “City
of Pierre Fire Depantment” with coverage through Continental Western through
Fischer-Rounds Insurance Agency. (Paul Depo. 92:19-23; 93:1-15; Larson
Affidavit, Ex. 5; Affidavit of Michael Luce, § 3, Exhibi( B - Pages 169-170).

{c) Group accident coverage from the City of Picrre through Fischer Rounds Insurance
Agency. (Paul Dep, 87:2-25; 88-89; Larson Affidavit, Ex. 5).

(d) Paid membership dues annually for the South Dakota Firefighters Association.
(Paul Dep. 88-89: 1-2; Larson Affidavit, Ex. §).

(e) Paid a per diem for traveling for training “outside of town.” (Paul Dep. 25:6-8;
Larson Affidavit, Ex. 5).

(f) “Vesied” for the Length of Service Award lump-sum financial payment from the
City of Pierre ater completing five (5) years of service, paid from a fund which the
City of Pierre makes a $10,000 annual contribution and which, for a firefighter with
twenty-five (25) years of service retiring in 2017 would receive a lump-sum
payment of $25,000. (Paul Dep. 26:9-25; 27:1-25; 28:1-14; 58:15-25; 59:1-25; 60:
13-24; 92:1-14; Larson Affidavit, Ex. 5).

34.  The firefighters are not paid an hourly wage, and they don' t get mileage nor do
they complete s W-2. 1. Paul Depo. at 25:4-18,

RESPONSE: Admitted, Disputed that this is a material fact for purposes of the PVFD’s
motion for summary judgment.

35.  Although they get some: discounts from business in town and also have a deferred
compensation plan for length of service after five years, there is no compensation or

reimbursement for the firefighters, They arc not paid expenscs for responding 1o a call. G.
Tronvold Depo, at 86:17-25; 40: J 6-17; 41:2-5; L. Paul Dcpo. at 26:9-23,
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RESPONSE: Admitied in part. See Response Nos. 33 and 34 which are incorporated
herein by this reference.

36.  The PVFD averages about 60 volunteer members. L. Paul Depo. at 43:1-3.

RESPONSE: Admitted. Disputed that this is # material fact for purposes of the PVFD’s
motion for summary judgment,

- 37.  For travel within the city, there is no compensation or reimbursement.
Reimbursermnent is only provided for out-of-town training if that occurs. G. Tronvold Depo. at
40:20, 25; 41:2-5.

RESPONSE: Admitted. Disputed that this is a material fact for purposes of the PVFD's
motion for summary judgment.

38.  Tronvold has his own personal insurance for the accident that occurred on August
1, 2016. G. Tronvold Depo. at 76:18-21.

RESPONSE: Admitted. Disputed that this is a material fact for purposes of the PYFD's
motion for summary judgment,

39. PVFD haes an insurance policy issued by Continental Western Insurance
Company. See Affidavit of Luce, Exhibit Band 1. Paui Depo. at 153:12-13,

RESPONSE: Disputed that the policyholder is “PVFD.” The policyholder and named
insured is “City of Pierre Fire Department.” The City of Pierre pays the premiums for these
insurance coverages through Fischer-Rounds Insurance Agency in Pierre, South Dakota,

40.  That insurance policy provides different types of coverage depending upon the
particular claims . See Affidavit of Luce, Exhibit B.

RESPONSE: Admitted,

41.  The coverage afforded under that policy is subject to the terms and conditions of
the policy. See Affidavit of Luce, Exhibit B.

RESPONSE: Admitted.
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42.  As to insurance coverage for this accident involving 2 motor vehicle, the liability
insurance coverage is set forth in Commercial Auto Enhancement Endorsement, CW33 86 02 15
See Affidavit of Luce, Exhibit C.

RESPONSE: Admitted.
43. Under who is insured for auto liability coverage, the policy states: "Any

‘employce’ of yours while using a covered ‘auto' you don’t own, but enly for an official
emergency response authorized by you." See Affidavit of Luce, Exhibit C, paragraph A.2.

RESPONSE: Admitted.

44. At the time of this accident, Tronvold was not responding to any emergency. 1.
Paul Depo., at 38:12-15.

RESPONSE: Admitted,

45.  There is no liability insurance provided for this accident. See Affidavit of Luce,
Exhibit C.

RESPONSE: Admitted.

46, The policy also contains a South Dakota govermunental liability amendatory
endorsement. See Affidavit of Luce, Exhibit D. That endorsement does not provide any coverage
or any suit for damages which is barred by the doctrine of sovereign immunity or governmental
immunity, and the purchase of the insurance does not constitute a waiver of any sovereign
immunity or governmental immunity. See Atfidavit of Luce, Exhibit D.

RESPONSE: Disputed. The purchase of insurance waives sovereign immunity or
govermnmental immunity.

47. Besides the liability provisions in the policy, the policy provides separate
%ovemge for damage to an auto owned or used by any employee. See Affidavit of Luce, Exhibit

RESPONSE: Admitted.

48.  On page 2 of the endorsement, it is provided that with respect to physical damage

coverage, payment will be made to a loss to an auto owned or used by an employee if "en route
to, during or returning frorn any official duty avthorized by you." Sece Affidavit of Luce, Exhibit

C, paragraph E.3.
RESPONSE: Admitted.
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49,  Although Tronvold was not engaged in an emergency call, for which liability ty
insurance in the operation of his personal vehicle would apply, he would have coverage for his
personal auto dam age as long as he was en route to an official duty. That would include a
meeting. See Affidavit of Luce, Exhibit C and L. Paul Depo. at 186:11 - 25; 187:4 - 24,

50. Tronvold sought property damage coverage under the provisions of this policy. Panla
Tronvold Depo. at 18: 16-24; 19:20-25,

RESPONSE: Admitted.

51.  Tronvold was paid the $1,000 deductible for the damage to his vehicle, and the
remainder of that damage was covered by his own policy. 1. Paul Depo. at 156:3-6; G, Tronvold
Depo. at 44:7-25; 45:1-6.

RESPONSE: Admitted.
Dated at Sioux Falls, South Dakota, on this 5th day of june, 2019,

HUGHES LAW OFFICE

Jol; R. Hughes

Stuart J. Hughes (§tum@Hugh§.sLaw gers com)
101 North Phillips Avenue — Suite 601

Sioux Falls, South Dakota 57104-6734
Telephone: (605) 339-3939
Facsimile: (605) 339-3940

Attorneys for Plaintiff Randail R, Jurgens
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CERTIFICATE OF SERVICE

The undersigned hiercby certifies that on the 5th day of June, 2019, a true and correct
copy of the above and foregoing Response of Plaintiff Randall R, Jurgens to Picrre Volunteer

Fire Department’s Statement of Undisputed Material Facts was served electronically using the

Odyssey File and Serve system which will send notification of such filing to the following:

Edwin E. Evans

Mark W, Haigh

Tyler W. Haigh

Evans Haigh & Hinton LLP

101 North Main Avenue — Suite 213

P. 0. Box 2720

Sioux Falls, South Dakota 57101-2790

Email: eevans@echhlawyers.com
mhaigh@ehhlawyers.com
thaigh@ehhlawyers.com

Attorneys for Plaintiff Lisa A. Tammen

Michael L. Luce

Lynn, Jackson, Shultz & Lebrun, P.C.

110 N Minnesota Avenue — Suite 400

Sioux Falls, South Dakota 57104

Email: mluce@lynnjackson.com

Attorneys for Defendant Pierre Volunteer Fire Department

William P. Fuller

Fuller & Williamson, LLP

7521 South Louise Avenue

Sioux Falls, South Dakota 57108

Email: bfuller@fullerandwilliamson.com
Attorneys for Defendant Gerrit A. Tronvold

Robert B. Anderson

Douglas A. Abraham

May, Adam, Gerdes & Thompson LLP

P.O. Box 160

Fierre, South Dakota 57501-0160

Email: rba@mayadam.net
daa@mayadam.net

Attorneys for Defendant City of Pierre

:Jo;h;R.Hughcés" z : fj ''''
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STATE OF SOUTH DAKOTA ) IN CIRCUIT COURT
188 _
COUNTY OF HUGHES ) SIXTH JUDICIAL CIRCUIT
LISA A. TAMMEN and RANDALL R. File No. 32CIV17-000042
JURGENS,
Plaintiffs, RESPONSE OF

PLAINTIFF RANDALL R. JURGENS

V8. TO DEFENDANT CITY OF PIERRE’S
STATEMENT OF UNDISPUTED

GERRIT A. TRONVOLD, an individual, MATERIAL FACTS

CITY OF PIERRE, a South Dgkota
municipal corporation, and PIERRE
VOLUNTEER FIRE DEPARTMENT, a
South Dakota nonprofit corporation, jointly
and severally,

Defendants.

Plaintiff, Randall R. Jurgens (“Jurgens”), by and through his undersigned counsel of
record, and hereby submits the following Statement of Undisputed Material Facts pursuanl to
SDCL § 15-6-56(c)2). This Response in Opposition to City of Pierre’s Statement of Undisputed
Material Facts sets forth the disputed material facts upon which the Defendant City of Pierre’s
Motion for Summary Judgment must be denied.

The deposition testimony and cibcuments upon which this Response relies are attached to
the Affidavit of Tiffany L. Larson, with corresponding citations where avaitable by page or other
designation. References to the Affidavit of Tiffany L. Larson are referred to as “Larson
Aftidavit” followed by the cotresponding Exhibit number designated as “Ex. __." A series of
ordinances of the City of Pierre govern the Pierre Fire Department and the “Volunteer Fire
Department.” References are made to these ordinances as “Fire Department Ordinances”

followed by citations to the ordinance by section number.
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1. On or about August [, 2016, Plaintiffs Jurgens and Tammen were riding 2
motorcycle westhound on South Dakota Highway 1804. (§ )1 of Plaintiffs ' First Amended
Complaint).

1.  RESPONSE: Admitted.

2. Plaintiffs allege that at approximately 6:00 p.m. on August 1, 2016, Defendant
Tronvold, while driving his personally owned 2002 Chevrolet Silverado K2500 extended cab
pickup, was traveling southwest on Grey Goose Road toward where it intersects with South
Dakota Highway 1804, ({ 12 of Plaintiffs’ First Amended Complaint).

2. RESPONSE: Admitted.

3. Plaintiffs allege Tronvold failed to yield the right-of-way to Plaintiffs and
executed a left-hand tum into the path of Plaintiffs’ motorcycle. (f§ 13 and 14 of Plaintiffs' First
Amended Complaint).

3. RESPONSE; Admitted. Tronvold was charged with failure to yield/failure to
stop at a controlled intersection in violation of SDCL § 32-29-2.1 and a seut belt violation as
well. Tronvold pled guilty and paid the fine. (Tronvold Depo. 70:25; 71:1-3; Larson Affidavit,
Ex. 1).

4, The two vehicles collided causing significant injuries to Plaintiffs. ( 94 13and 14
of Plaintiffs' First Amended Complaint),

4, RESPONSE: Admitted. Plaintiffs each suffered multiple, catastrophic and
permanent life-altering injuries, including amputation of their respective left legs above the knee,

5. At the time of the motor vehicle accident, Tronvold was a rookie member of the
Pierre Volunteer Fire Department (PVFD). (Ian Paul depo. at 17:7-15; attached to Abraham Aff,

as Exh. D)
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5. RESPONSE: Admitted that on August 1, 2016, Tronvold a rookie member of the
PVFD as defined in the bylaws of the PVFD because as of that date, Tronvold had not yet
completed the South Dakota Certified Firefighter Course. (Bylaws of Pierre Volunteer Fire
Department, Article V — Membership, Section 5, Larson Affidavit, Ex. 2). Tronvold was also &
member of the Pierre Fire Department since December 22, 2015, when his application for
membership was approved by the Board of Commissioners of the City of Pierre, as required by
the Fire Department Ordinances., (Fire Department Ordinances, Scction 2-3-410; Larson
Affidavit, Ex. 3); (Minutes of City of Pierre Board of Commissioners, 12/22/2015 and
Memorandum from Fire Chief [an Paul to Twila Hight, dated 12/21/2015, requesting that Gerrit
Tronvold be added to the agenda for approval at the next Commission neeting; Larson Affidavit,
Ex. 4).

Disputed that Tronvold’s status s a rookie member affected his status as a member of the
Pietre Fire Department. Tronvold testified fhat he was assigned to Engine Company 3 in
December, 2015. (Tronvold Depo. 13:16-19; Larson Affidavit, Ex. 1). Tronvold’s mother, Paula
Tronvold, *has been a member for a long time.” (Tronvold Depo. 13:20-21; Id). Engine
Company 3 is a “fire company” to which Section 2-3-415 of the Fire Department Ordinances
applies. (Paul Dep. 139:24-25-140:8; Larson Affidavit, Ex. 5).

On December 22, 2015, Tronvold was issued his ﬁreﬁghter gear. {Pierre Fire Department
Equipment [ssue Checklist; Larson Affidavit, EX. 6). “You're issued your gear, your pager, a
book of the SOP/SOG standard operating procedures and how the department operates, and then
from that point on, you are an active member of the department,” (Tronvold Depo. 19:18-23;
Larson Affidavit, Ex. 1). Starting in December, 2015, Tronvold would respond to an actual fire

as an extra set of hands. (Tronvold Depo. 19:24-25: 20:1-2; 1d.). The Fire Departiment
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Ordinances to not distinguish between a “rookie membetr” and a member who has completed the
South Dakota Certified Firefighter Course, which Tronvold did not complete until the date afler
the erash on August 2, 2016.

6. Tronvold was traveling to a monthly training meeting of the PVFD. {Tronvold
depo. at 33:22-25, attached to Abraham AfY, as Exh, A).

6. RESPONSE: Admitted that on Monday, August 1, 2016, Tronvold was traveling
to the regular monthly meeling and drill of Engine Company No. 3, the “fire company” of which
he was assigned, and whose phiysical address is Fire Station No. 3, 721 North Poplar, Pierre,
South Dakota, The training part of the meeting was the EVOC (Emergency Vehicle Operator
Course) which is “driver training” maneuvering the fire engine “through a predetermined course
with cones and things.” (Paul Depo. 94:15-25; 95:1-4, and Ex, 22, Page 001; Larson Affidavit,
Ex. §).

7. The accident occurred at approximately 6:00 p.m. and the training session was
scheduled to commence at 6:30 p.m. (Tronvold depo p. 30:1-4).

7. RESPONSE: Disputed that the crash occurred at approximately 6:00 p.m. Law
enforcement who investigated the crash documents 6:06 p.m. as the time of the crash, with
officers on the scene at 6:16 p.m. (State of South Dakota Investigator’s Motor Vehicle Traffic
Accident Report, Page 1; Larson Affidavit, Ex. 7). Admitted that the meeting was scheduled to
commence at 6:30 p.m,

8. Tronvold was traveling directly from his residence to the training location at his
assigned fire station. (Paul depo. at 121:20-21; 122:4-5) (Tronvold depo. at 33:22-25).

8. RESPONSE: Admit that Tronvold was traveling from his residence of 135 Dove

Road, Pierre, South Dakota, and that the meeting and training location was 721 North Poplar,
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Pierre, South Dakota, where he was assigned to Engine Company 3 of Fire Station No. 3). (Paul
Dep. 54:1-6; 121:13-25-122;1-3; Tronvold Dep, 33:22-25; Larson Affidavit, Ex, 5 and 1).

9, The Pierre Volunteer Fire Department is a South Dakota nonprofit corporgtion
and is a corporate entity organized independently from the City of Pierre. (Paul depo. at 34:21-
25; 35:5-8).

9. RESPONSE: Admitted that the Pierre Volunteer Fire Departmeni was organized
on December 2, 1925,

Disputed that this corporate enfity is organized or operated “independently from the City
of Pierre,” The Application of the Pierre Volunteer Fire Departrnent for an Extension of its
Corporation Charter states that, “This Corporation is part of the Governmental Functions of the
City of Pierre, South Duakota and as such has no independent finances and has no stockholders.
The Nature of its business is the prevention and suppression of fires within the City of Pierre.”
(Application of the Pierre Volunteer Fire Department for an Extension of its Corporation
Charter, Exhibit “A™; Larson Affidavit, Ex. 8).

The Fire Department Ordinances were enacted in 1957. The Office of Public Safety has
“general responsibility for the fanctions of the . . . Volunteer Fire Department . . , and such other
functions and general employees as may be authorized and approved.” (Fire Department
Ordinances, Section 2-3-101(5); Larson Affidavit, Ex, 3). The Public Safety Director is an
appointive position filled by majority vote of the members of the City Commission, the same as
the City Administrator, Business Manager, City Aftorney, City Engineering/Planning Director,
Utilities Manager, Park and Recreation Director, Human Resources Director, “and such other
officers as may be provided for by ordinance.” (Fire Department Ordinances, Section 2-3-

102(5); Larson Affidavit, Ex. 3).
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Section 2-3-401 ig entitled, “Fire Department - responsibility” and provides in full:

“The department in charge of preventing, detecting, repotting, suppressing and
extinguishing fires within and for the city shall be known as the Pierre Fire Department,
and its officers and employees shall be responsible for the performance of all duties
assigned to the department by state law, this code, and the city ordinances, the
commission, mayor and designated cormissioner.”

(Fire Department Ordinances, Section 2-3-401; Larson Affidavit, Ex. 3).
The Fire Department Ordinances provide a comprehensive structure for the governance
and administration of all aspécts of the operation of the Pierre Fire Department:

(a) Section 2-3-402 subordinates all bylaws and rules adopted by the fire department and
each fire company io the ordinances of the City of Pierre.

(b) Section 2-3-404 establishes fire chief, the first assistant chief, and the second assistant
chief to constitute “the executive officers of the fire department” to hold office for
terms of one year.

(c) Section 2-3-405 designates the regular monthly meeting of the fire department in
December for election by a majority of the members present of “one chief and one
first assistant chief and one second assistant chief” and “one department secretary and
one treasurer.” The election results must be certified to the City Commission and the
election results must “consider such elections and if they shall deem the persons so
elected to be suitable petsons, shall proceed to confirm such election; provided, that a
majority of the commission shall be necessary for confirmation of the election.”

{d) Section 2-3-407 specifies the duties of the chief, first assistant and second assistant
chiefs in cases of fire, to at all times have the general direction and management of all
fire trucks, engines, hose, hook and ladders, and other apparaius belonging to the fire
department. 'They must report once each year to the City Commission on condition of
the fire department and the engines and gpparatus belonging thereto, and shall
recommend such alterations, improvements and additions as by them may be deemed
necessaty and expedient.

(e} Section 2-3-408 provides the City Commission with the power to remove the chief, or
the first or second assistant chief from office, for failure to perform his duty as such
officer,

(f) Section 2-3-409 requires that all members of any of the fire companies must be “able

bodied persons of good maral character” who have been “duly elected as such by a
majority of the active members of the company.”
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(g) Section 2-3-410 requires approval by the City Commission ot any changes in the
membership of any of the fire companies.

(h) Section 2-3-412 provides for the order of command at fires and for filling vacancies
in the officers of chief, the first assistant chief, and the second assistant chief,

(i) Secction 2-3-415 establishes the duty of each member of 2 firc company to mandatory
attendance at “all of the drills and meetings of such company™ and mandatory
response to “‘each and every call out for a fire, or to the propet alarms given, in cases
of a fire within the corporate limits of the city.”

() Section 2-3-415 also establishes a mandatory dismissal duty that the chief must
exercise to make an order in writing dismissing any member who, without sufficient
reason or excuse for such failure or neglect, fails or neglects “4o attend such company
drills or meetings for three successive drills or meetings, or should a member fail or
neglect to such fire alarm or fail to be present at such fire for three fires in
succession,”

(k) Chief Tan Paul testified that the fire stations, the fire apparatus, and all equipment
issued to each firefighter are all owned by the City of Pierre and purchased through
the funding of the City of I'ierre in the fire department budget. (Paul Depo. 8:18-23).

10.  The City of Pierre is 8 municipality organized under the statutory framework
authorized by the State of South Dakota. (See Aff, of Kristi Honeywell, City Manager.)

10. RESPONSE: Admitted.

11.  The City of Pierre provides funding for the PVFD and employs a Fire Chief and
maintenance worker. (Paul depo. at 6:2-22).

11. RESPONSE: Admitted that the City of Pierre provides all of the funding for the
PVFD. Disputed that the City of Pierre’s funding of the Pierre Fire Department established by
the Fire Department Ordinances is limited to funding the PVFD and employing a Fire Chief and
maintenance worker. See Response to No. 9 which is incorporated into this Response by this
reference.

12.  The PVFD stations, apparatus, and personal protective equipment are purchased

by the City of Pierre. (Paul depo. at 8:18-23).
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12. RESPONSE: Admitied.

13,  The PVFD self-governs through the election of officers. (Pauvl depo. at 7:10-25;
8:1-17).

13.  RESPONSE: Disputed. See¢ Response to No. 9 which is incorporated into this
Response by this reference.

14.  While traveling to his home and the fire station on August 1, 2016, Tronvold was
not undertaking any action on behalf of the City of Picire or the PVFD. (Paul depo. At 37:14-
18).

14, RESPONSE: Disputed.

Tronvold had a duty while traveling to his home and the fire station on August 1, 2016 to
respond to “each and every call out for fire, or {o the proper alarms given, in cases of fire within
the corporate limits of the city.” (Fire Department Ordinances, Section 2-3-415; Larson
Affidavit, Ex. 3). Tronvold had a duty as a “member of a fire company to attend each and ail of
the drills and meetings of such company.” (Fire Department Ordinances, Section 2-3-415; Id.)
Chief Paul testified that Engine Company No. 3 is a “fire company" within the meaning of this
ordinance. (Paul Depo. 139: 24-25; 140:8; Larson Affidavit, Ex. 5).

Before leaving home at 135 Dove Road, Pierre, South Dakota, Tronvold “made sure” that
he had his “gear” (personal protective equipment (PPE)) in his pickup. (Tronvold Dep. 34:10-12;
Larson Affidavit, Ex. 1). Tronvold's “PPE” consists of an issued bag, boots, bunker pants with
suspenders, bunk coat, nomex hood, helmet, all of which is provided. (Tronvold Dep. 34:24-25;
35: 1-20; Id.) Larson Affidavit, Ex. 1). “They like you to have it with you so you can respond.”
(Tronvold Dep. 34:19-23; 1d.) Tronvold was also issued a portable pager, which he carries with

him. (Tronvold Dep. 19:18-19; 20:13-25; 21:1; Id.). Tronvold always keeps his PPE in hiy
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pickup, and the only time it would be removed would be if he had to use his backseat to haul
something, in which case he would use his pickup in this manner and put the PPE back in his
pickup truck. (Tronvold Dep. 34:13-18; Id.).

While traveling to his home and the fire station on August 1, 2016, Tronvold was driving
his personal vehicle, the 2002 Chevrolet Silverado K2500 extended cab pickup, which he had a
duty to own as a member of the PVFD. (Paul Depo. 17: 20-23; Larson Affidavit, Ex. 5). The
PVFD has “certain rules that govem firefighters with regard to driving their own personal
vehicles.” (Paul Depo. 79:3-6; Id.).

Tronvold’s 2002 Chevrolet Silverado K2500 extended cab pickup displayed the half-
plate vehicle 1.D. plate issued by the fire department which states in large capital letters,
“MEMBER FIRE DEFPT PIERRE FIRE DEPT” (Larson Affidavit, Ex. 9). The City of Picrre
paid for Tronvold’s half-plate vehicle LD, (Paul Depo. 118:25; 119:1; Larson Affidavit, Ex. ).
Chief Paul testified (hat the purpose of the half-plate vehicle LD. is to identify the firefighter's
personally owned vehicle to law enforcement securing 2 scene in the event the firefighter
responds in his personal vehicle to that location. (Paul Depo. 29: 13-25; 30; 1-4; 1d.). However,
the dual purpose of identifying the firefighter’s personally owned vehicle to the public at large
on g 24/7/3635 basis is indisputable.

15.  Tronvold was not conducting any mission or undertaking any act at the direction
or contro] of PVFD or the City of Pierre at the time of the motor vehicle accident. (Paul depo. at
37:14-18).

15. RESPONSE: Disputed. Tronvold had a duty while traveling to his home and the
fire station on August 1, 2016, to respond to “each and every call out for fire, or to the proper

alarms given, in cases of fire within the corporate limits of the city” and whether or not there was
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# call out for fire or alarm given. {Fire Department Qrdinances, Section 2-3-415, Larson
Affidavit, Ex. 3). While traveling to his home and the fire station on August 1, 2016, Trenvold
owned & duty to the City of Pierre, the PVFD, the public at large and the Plaintiffs, to “Always
act in a professional manner when representing the PFD on_and scene.” (Emphasis in
original). (Orientation for New Firefighters, Page 2; Larson Affidavit Bx, 10).

16. At the time Tronvold was traveling from his residence to the meeting at the Fire
Station, there was no active fire call and Tronvold had not been summoned for any emergency
by the PVFD, (Paul depo. at 37:5-7; 38:12-15),

16. RESPONSE: Admitted. Disputed that the absence of an active fire call or that
Tronvold was not summoned for any emergency are issues of material fact for purposes of the
City of Pierre's motion for summary judgment.

17. Members of the PVFD are required to attend 40 hours of iraining per year and
Tronvold had completed in excess of 40 hours of training prior to the date of the accident,
August 1, 2016. (Paul depo. at 107:12-17; 23:22-25).

17. RESPONSE: Admitted that this requirement appears in the Bylaws of Pierre
Volunteer Fire Department, approved March 6, 2014. (Bylaws of Pierre Volunteer Fire
Department, Article V, Section 5(B)(2), Page 7; Larson Affidavit, Ex. 2). Disputed that whether
or not Tronvold had completed in excess of 40 hours of training prior to August 1, 2016 is an
issue of material fact for purpeses of the City of Pierre’s motion for summary judgment, as the
Fire Department Ordinances contain nc; such requirement, and further as Tronvold as of August
1, 2016, was in violation of the “drills and meetings” mandatory attendance and dismissal
provisions of Section 2-3-415 of the Fire Department Ordinances, It is undisputed that as of

August 1, 2016, Tronvold had failed or neglected to attend more than three (3) successive driils
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and meetings of Engine Company 3 and documented as “absent” for four (4) successive drills
and meetings between February 1 and April, 2016, and that no sufficient reason or excuse is
documented for such failure or neglect,

The minutes of the monthly mectings of Engine Company No. 3 demonstrate that
Tronvold was absent without excuse for four successive meetings of Engine Company No. 3
from February to Aptil, 2016. (Minutes of Engine Company No. 3; Larson Affidavit, Ex. 11);
(Paul Depo, 137-147; Larson Affidavit, Ex. 5).

Fire Chief Paul testified regarding Tromvold’s documented absences at four (4)
successive monthly meetings in view of the mandatory atiendance and mandatory dismissal
requivements of Section 2-3-415 of the Fire Department Ordinances:

, Have you read that ordinance [Section 2-3-415] before, sir?

I have and I realize it was outdated.

The ordinance is outdated?

Yeah, The ordinance is not the way we practice right now, the way it’s written,

I think that’s the whole point, sir.
T understand that.

POPOPO

{Paul Depo. 138:15-21; Larson Affidavit, Ex. 5).

Q. Okay. We don’t need to go into that anymore. So according to these documents, if
they’re correct, Mr, Tronvold was absent for four successive meetings for engine
company three from February to April, 2016, correct?

Based on that documentation. I don’t know any documentation on that, or the
reason for i,

And referring back to section 2-3-415 of Plaintiff’s Exhibit 8, cslling for
dismissal of firemen for failure to attend drills and meetings, you agree that this
document required you to dismiss Mr. Tronvold for missing four successive
engine company three monthly meetings?

[VARIOUS OBJECTIONS]

Q. Well, do you agree, do you not, Mr. Paul, that the action to be taken is taken by
the chief, correct?

A According lo the way it is written.

(Paul Depo. 148:4-6; Larson Affidavit, Ex. 5).
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Despite the mandatory attendance and dismissal requirements of Section 2-3-415, at no
time as fire chief did Ian Paul have any verbal or written reporting mechanism in place for
engine company captains to report up to him when members are absent for monthly meetings
and drills of fire engine companies, (Paul Depo.148:10-22; 1d.).

18. PVFD members were also required to participate in a minimum of 25 percent of
the calls in any given calendar year. (Paul depo. at 18:3-25; 19:1-10).

18. RESPONSE: Admitted that this requirement appears in the Bylaws of Pierre
Volunteer Fire Depariment, approved March 6, 2014. (Bylaws of Piemre Volunieer Fire
Depariment, Article V, Section S(B)(Sj, Page 7; Larson Affidavit, Ex. 2). Disputed that whether
ot not Tronvold participated in 25 percent or more “of calls in any given calendar year” is an
issue of material fact for purposes of the City of Picrre’s motion for summary judgment, as the
Fire Department Ordinances contain no such requirement, and further as Tronvold as of August
1, 2016, had failed or neglected to respond to five (5) of the seven (7) fires as documented on
Paul Depo. Exhibit 2, (Pierre Fire Department Participation Detail by Staff, Pages 1.3; Larson
Affidavit, Ex, 12). Tronvold responded to only two (2), one on 02/06/2016 and the second on
07/21/2016, which are marked with an asterisk to note Tronvold’s response. (Id.) There are no
such asterisks on the fire calls on 02/08/2016, 04/16/2016, 05/28/2016, 07/03/2016, and
07/09/2016. (Id.).

Tronvold réSponded to only two of seven alarm fires in 2016, As such, he was in
violation of Ordinance Section 2-3-415 as he failed on five occasions “to respond to each and
every call out for a fire, or o the proper alarms given, in cases of a fire wilhin the corporate
limits of the city.” The 25 percent call provision is in complete conflict with Section 2-3-415 of

the Fire Department Ordinances, which requires that, “It shall be the duty of each member of a

-12-

Filed: 6/5/2019 4:47 PM CST Hughes County, South Dakota J32CIV17-000042
- Page 671 - TAMMEN APP 078



RESPONSE: OF PLAINTIFF RANDALL R. JURGENS TO DEFENDANT CITY OF PIERRE'S STATEMENT OF
UNDISPUTED MATERIAL FACTS AND CERTIFICATE OF SERVICE Page 13 of 21

Court File No.: 32CIV17-000042
Response of Plaimtiff Randall R. Jurgens to Defendant City of Pierve's Statement of Undisputed Material Facts

fire company . . . to respond to each and every call out for a fire, or to the proper alarms given, in
cases of a fire within the corporate limits of the city. In the event that a member of such fire
company shall fail or neglect to . . . respond to such fire alarm or fail to be present at such fire for
three fires in succession, without any sufficient reason or excuse for such failure or neglect, it
shall become the duty of the chief of the fire department to make an order in writing, dismissing
such member or members from membership in such fire cornpany, and such action on the part of
the chief shall be final as to such dismissal.” (Fire Department Ordinances, Section 2-3-4135;
Larson Affidavit, Ex. 3).

19. On the dale of the motor vehicle accident, Tronvold had already recorded
participation in 51.35 percent of calls which should have been sufficient to meet his obligation
for the entirety of the calendar year, (Paul depo. at 22:2-16).

19. RESPONSE: Disputed. See Response Nos. 17-18 which are incorporated herein
by this reference. Section 2-3-415 of the Fire Department Ordinances required Chief Paul to
enter an order dismissing Tronvold from the fire department.

20. The 40 hour annual training requirement may be satisfied through receiving
training though a number of sources include classes or monthly training sessions held by the
PVFD. (Paul depo. at 36:7-16).

20. RESPONSE: Disputed. See Response Nos. 17-19 which are incorporated herein
by this reference. Whelher or not the 40 annual training requirement of the Bylaws may be
satisfied as stated is not an issue of material fact for purposes of the City of Pierre’s motion for
summary judgment and is irrelevant to the genuine issue of material fact as to whether Tronvold
should have been subjected to mandatory dismissal by the fire chief for failing or neglecting to

attend the monthly meetings and drills as required by Section 2-3-415 of the Fire Department
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Orndinances. The Bylaws are subordinated to the Fire Department Ordinances by Section 2-3-
402, (Fire Department Ordinances, Section 2-3-402, Larson Affidavit, Ex. 3).

21.  Monthly training sessions were not mandatory for PVFD members, Members that
did not atiend the monthly meeting could obtain training hours {n other forms and by attending
other sessions. (Tronvold depo. at 31:9-15, 24-25; 32:20-12; Paul depo. at 24:17-22).

21. RESPONSE: Disputed. Sec Responses Nos, 17-20 which are incorporated herein
by this reference. The City of Pietre erroneously conflates the separate requirement of minimum
training hours required in the Bylaws of the Pierre Volunteer Fire Department, Article V —
Membership, Section S(A)(2) and Section 5(B)(2), with the wholly separate duties prescribed by
Section 2-3-415 that “each member of a fire company to attend each and all of the drills and
meetings of such company” and without having sufficient reason or excuse for such fatlure or
neglect to attend such company drills or meetings for three successive drills or meetings, to be
dismissed from membership in the fire company. The self-serving testimony of Tronvold and
Chief Tan Paul cannot supplant the ordinances of the City of Pierre.

22, Members are encouraged to attend monlnh]y meetings but attendance is not
required so long as annual requirements are met. (Paul depo. at 185:15-19).

22, RESPONSE: Disputed. See Responses Nos. 17-21 which are incorporated
herein by this reference.

23.  PVFD firefighters are volunieers and are not compensated, (Paul depo. at 9:22-
24), _

23. RESPONSE: Disputed. Whether PVFD firefighters are paid or not paid what is
commonly referred to as “W-2* or “payroll” compensation is not an issue of matetial fact for
purposes of the City of Pierre’s motion for summary judgment. At ali times material to this

action, Tronvold was an “employee” of the public entity known as the City of Pierrs, and SDCL
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§ 3-21-1(1) and his status as employee applies “whether compensated or not.” As an emplayee
firefighter, Tronvold cither received or was eligible to receive the following fringe benefits, all
provided and paid for by the City of Pierre:

(a) Worker's compensation insurance coverage. Injured firefighters are covered by the
City of Pierre’s worker’s compensation insurance. {Paul Dep. 11:7-20; 46:18-25;
57:12-18; Larson Affidavit, Ex. 5).

(b) Property damage coverage and deductible reimbursement for an “Employee’s
Personal Auto™ which is damaged while the firefighter “employee” is “en route to,
during or returning from any official duty authorized by you (defined as the “City
of Pierre Fite Department” with coverage through Couotinental Western through
Fischer-Rounds Inswrance Agency. (Paul Depo. 92:19-23; 93:1-15; Larson
Affidavit, Ex. §; Affidavit of Michael Luce, 3, Exhibit B — Pages 169-170).

(¢} Group accident coverage from the City of Pierre through Fischer Rounds Insurance
Agency. (Paul Dep. 87:2-25; 88-89; Largon Affidavit, Ex. 5).

(d) Paid membership dues armually for the South Dakota Firefighters Association.
(Paul Dep. 88-89: 1-2; Larson Affidavit, Ex, 5).

{e) Paid a per diem for traveling for training “outside of town.” (Paul Dep. 25:6-8;
Larson Affidavit, Ex, 5).

() “Vested” for the Length of Service Award lump-sum financial payment from the
City of Pierre ater completing five (5) years of service, paid from a fund which the
City of Pierre makes a $10,000 annual coniribution and which, for a firefighter with
twenty-five (25) years of service retiring in 2017 would receive a lump-sum
payment of $25,000. (Paul Dep. 26:9-25; 27:1-25; 28:1-14; 58:15-25,; 59:1-25; 60:
13-24; 92:1-14; Larson Affidavit, Ex. 5).
24.  PVFD firefighters are not reimbursed for mileage for responding to calls or
attending monthly training sessions. (Paul depo. at 25:4-18; 26:9-23).
24. RESPONSE: Admitted. Disputed that whether such reimbursement is made or
not is an issue of material fact for purposcs of the City of Pierre’s motion for summary judgment.
25.  Tronvold had his own personal insurance for automobile he was driving at the

time of the accident that occurred on August 1, 2016. (Tronvold depo. at 76:18-21).
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25. RESPONSE: Admitted. Disputed that this is an issuc of material fact for
purposes of the City of Pierre’s motion for summary judgment, other than to the extent that City
of Pierre and the PVFD that by providing coverage and payment to Tronvold for the repair
estimate and payment of the $1,000 deductible constitutes an admission against interest that on
August 1, 2016, Tronvold was “en route to, during or retuming from any official duty anthorized
by” the Pierre Fire Department.

26, At the time of the motor vehicle accident that is the subject to this suit, the City of
Pierre had in place a Memorandum of Governmental Liability Coverage with the South Dakota
Publi¢c Assurance Alliance. (See Exh. A attached to the AfT, of Dave Sendelbach).

26, RESPONSE: Admitted in part. Disputed that this Memorandum of Governmental
Liability Coverage with the South Dakota Public Assurance Alliance is the basis for the
insurance coverages at issue for purposes of the subject matter of this action.

27.  The Memorandum of Governmental Liability Coverage contained an exclusion
endorsement wherein the Exclusion Section, Section C of the aferementioned Memorandum,
precludes coverage for "fire department, firefighting activities or fire department vehicles.” (See
Exh. C attached to the Aff. of Dave Sendelbach).

27. RESPONSE: Admitted in part. Disputed that this exclusion of coverage for "fire

department, firefighting activities or fire department vehicles” applies to the South Dakota Public
Assurance Alliance MEMORANDUM OF AUTQO LIABILITY COVERAGE attached to the
Affidavit of David Sendelbach as Exhibit B and which is identified by him as *“the separate
Memorandum of Auto Liability Coverage”  There iz no corresponding “Exclusion
Endorsement” for “fire department, firefighting activities or fire department vehicles” in the

South Dakota Public Assurance Alliancc MEMORANDUM OF AUTO LIABILITY
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COVERAGE as is the case in the Memorandum of Governmental Liability Coverage attached o
the Affidavit of David Sendelbach as Exhibit A and with the Exclusion Endorsement identified
by the City of Pierre as CITY 8§ and appearing on the last page of Exhibit C attached to the
Affidavit of David Sendclbach. Neither of the reservation of rights lefters issued by the South
Dakota Public Assurance Alliance to the City of Pierre and attached to the Affidavit of David
Sendelbach as Exhibit D and Exhibit E references or ¢ven mentions the Exclusion Endorsement
attached to the Affidavit of David Sendelbach as Exhibit C as a basis for denial of coverage to
Tronvold or Plaintiffs,

28. At the time of the subject motor vehicle accident, the City of Pierre had in place a
Memorandum of Automobile Liability Coverage with the South Dakota Public Assurance
Alliance. (See Exh. B attached to the AfY, of Dave Sendelbach).

28. RESPONSE: Admitted in part. This document by its express terms staies as
follows on CITY 135: “We [South Dakota Public Assurance Alliance] will pay damages the
covercd party legally must pay because of bodily injury or property damage to which this
coveruge applies cause by an accident during the coverage period and resulting from the
ownership, maintenance, or use of an auto.” No exclusion from coverage is included in this
insuring agreement for “fire department, firefighting activities or fire department vehicles” as is
the case in the Memeorandum of Governmental Liability Coverage attached to the Affidavit of
David Sendelbach as Exhibit C.

29.  The Memorandum of Automobile Lisbility Coverage only provides coverage for
a volunteer when such volunteer is "acting in an official capacity for (a) or (b)." (See Id. at
Section D). The official capacity must be for the member (the City of Pierre) or while acting in

an official capacity for one of the members "commissions, councils, agencies, districts,
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authorities, or beards, under the member's direction or ¢ontrol of which the member's board sits
as the govemning body."

29. RESPONSE: Admitted in part. Disputed that the City of Pierre has accurately
stated the terms and conditions of the applicable provisions of The Memorandum of Automobile
Liability Coverage. The term “Covered Party” means: (a) “the Member” which in this action is
the City of Pierre; (b) “boards coming under the Member’s direction or control or for which the
Member’s board [Pierre City Commission] sits as the governing body;” or (¢) “any person who
is an . . . employee or volunteer of (a) or (b) while acting in an official capacity for (a) or (b) ...”
(Exhibit B, Affidavit of David Sendelbach, at CITY 136). (Emphasis added).

30.  The City of Piere's City Commission does not sit as the govemning body for the
PVED.

- 30, RESPONSE: Disputed. See Response to No. 9 which is incorporated herein by
this reference. Even the bylaws of the Pierre Volunteer Fire Department recognize that the
“Pierre Volunteer Fire Department” when referred to as “department” is the same “department”
established by Section 2-3-401 of the Fire Department Ordinances as, “The department in charge
of preventing, detecting, reporting, suppressing and extinguishing fires within and for the city.”
(Fire Department Ordinances, Section 2-3-401; Larson Affidavit, Ex. 3). Section 2-3-401
establishes the Pierre Fire Department and charges “its officers and employees” with
responsibility “for the performance of all duties assigned to the department by state law, this
codc and the city ordinances, the commission, mayor and designated commissioner.” (1d.) The
Office of Public Safety has general responsibility for the “Volunteer Fire Department.” (Fire

Department Ordinances Section 2-3-101; Id.).
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Chief Tan Paul testified that he was appearing on behelf of both the City of Pierre and the
Pierre Volunteer Fire Department. (Paul Dep, 39:1-10; Larson Affidavit, Ex. 5). Chief Paut
further testified that he considered himself jointly represented by the counsel of record for the
City of Pierre and counsel of record for the Pierre Volunteer Fire Department. (Paul Dep. 39:1-
10; Larson Affidavit, Ex. 5).

31. At the time of the motor vehicle accident, Tronvold was not acting in an official
capacity for the PVFD or the City of Pierre, (Paul depo. at 37:5-18; 38:12-15).

31, RESPONSE: Disputed. Sce Response Nos. 14-16 which are incorporated
herein by this reference,

32, A letter denying coverage for Tronvold has been issued by the South Dakota
Public Assurance Alliance through its claims adjusters at Claims Assoctates, Inc. (See Exh. D
attached to the Aff. of Dave Sende!bach.)

32, RESPONSE: Admitted pari. Disputed that that the issuance of this letter and its
contents is a material fact for purposes of the City of Pierre’s motion for summary judgment.

33.  The South Dakota Public Assutance Alliance is providing a defense in relation
to this action pursuant to a reservation of rights conceming coverage under the Memorandum
of Governmental Liability Coverage and the Memorandum of Automobile Liability Coverage.
{See Bxh. A and B attached to the Aff of Dave Sendelbach).

33, RESPONSE: Admitted part. Disputed that that the providing of a defense in
relation to this action 1.3ur5uant to a reservation of rights concerning coverage under the
Memorandum of Govemmental Liability Coverage and the Memorandum of Automobile
Liability Coverage is a material fact for purposes of the City of Pierre’s motion for summary

judgment,
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Dated at Sioux Falls, South Dakota, on this 5th day of June, 2019,

,iu;ﬁﬁw:eﬂq.com)

Stuart J. Hughes (Stuart@HughesLaw yers.com)
101 North Phillips Avenize — Suite 6G1

Sioux Falls, South Dakota 57104-6734
Telephone: (605) 339-3939

Facsimile: (605) 339-3940

HUGHES LAW OFFICE

Attorneys for Plaintiff Randali R, Jurgens
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CERTIFICATE OF SERVICE

The undersigned hereby certifies that on the Sth day of June, 2019, a true and correct
copy of the above and forsgoing Response of Plaintiff Randall R. Jurgens to Defendant City of
Pierre’s Statement of Undisputed Material Facts was served eleeironically using the Odyssey
File and Serve system which will send notification of such filing to the following:

Edwin E. Evans

Mark W. Haigh

Tyler W, Haigh

Evans Haigh & Hinton LLP

101 North Main Avenue — Suite 213

P. O. Box 2790 .

Sioux Falls, South Dakota 57101-2790

Email; eevans@ehhlawyers.com
mhaigh@chhlawyers.com
thaigh@ehhlawyers.com

Attarneys for Plaintiff Lisa A. Tammen

Michael L. Luce

Lynn, Jackson, Shultz & Lebrun, P.C.

110 N Minnesota Avenue — Suite 400

Sioux Falls, South Dakota 57104

Email: mluce@lynnjackson.com -

Attorneys for Defendant Fierre Volunteer Fire Department

William P. Fuller

Fuller & Williamson, LLP

7521 South Louise Avenue

Sioux Falls, South Dakota 57108

Email: bfuller@fullerandwilliamson.com
Attorneys for Defendant Gerrit A. Tronvold

Robert B. Anderson

Douglas A. Abraham

May, Adam, Gerdes & Thompson LLP

P.0, Box 160

Pierre, South Dakota 57501-0160

Email: rba@mayadam.net
daa@mayadam.net

Attorneys for Defendant City of Pierre
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South Dakota Public Assurance Alliance
MEMORANDUM OF GOVERNMENTAL LIABILITY COVERAGE

The Hability coverage provided to the Member Is described In this Memorandwn of Coverage and with
all endarsements, coverage parts and the Declarations and the Intergoverameantal Contract for the
South Dakota Public Assurance Alliance, :

Waords used [t this Memorandum that are In bold have special meaning. The definitions are provided In
Section O which should be consulted to gain an Informed understanding of the coverage provided

hergin.
SECTION A — COVERAGE
Subject to the Hmit of coverage and deductible specified in the Declarations:

We will pay damages the covered pariy becomes legally obligated to pay caused by an occurrence
during the coverage period, except as excloded herein.

SECTION B — DEFENSE AND SETTLEMENT

We have the right and duly to defend any clalms ot sults agalnst a covered party seeking damages,
hawever:

{1]  we may investigate, defend and settla any claim or suit at aur discretion;
{2)  we have the right, but not the obligation, to appeal any judgment agalinst the covered party;
3)  wewlll pay defense costs we incur in the adjustment, investigation, defense or Htigation of

any claim or suit;
[}  defense cocts arg payable in addition to the limle of coverage; and
{5}  ourrght and duty to defend end when we have paid the limit of caverage for Judgments or

sattfements,

SECTION C-- EXCLUSIONS

We will pot pay or defend clalms or suits arfsing from:

(1}  the ownershlp, operatlon, use, malntenance or entrustment of any afreraft owned or

operated by, rented or loaned to, a covered party.
{2)  the manufacture of, mining of, use of, sala of, Installation of, removal of, distribution of or
exposure to radon, asbestos, asbestos products, asbestos fibers, ashestos dust or slilca dust

or:
{a) any obligation of ihe covered party to indemnify any party because of such clalms; or
{b) any obligation to defend any sult or dalms against the covered party because of such
clalms,
{3} fallure to perform, or hreach of, a cantrectual obligation.
(4)  caimants seeking redress under quasl contractual thearles such as unjust ensichment or
qUBRTUM meruit.

EXHIBIT

o 1of10
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(5}  the partlal or complete stroctural fallure or overtopping of & dam.

(3] 8 written or oral contract In which tha covared party assiumes tort Uabllity of ancther to pay
damages if such assumption s made after the damages oceur.

{7} bodily Injury to the covered party arising out of and in the course of employment by the
Mernber.

{8)  benefits payable under any employee benefits plon, {whether the plan ls voiuntarily
established by the Member or mandated by statute),

{8)  obligations under any workers' compensation, unemployment compensation or disability law
orany similar law.

(10}  Wability Jmposed under the Employee Retirement incoime Security Act of 1974, and any faw
asmendatary tharecf,

{11)  preperation of bids, bld specifications, or pians, Including architectural plans,

{12}  thefallure to supply or provide an adequate or specific supply of gas, water, steam, elecrkity
or sewage treatment capaclty resulting from or caused by planning, engineering, design, or
fallure to produce, secure, contract for, or otherwlse abtaln such supplles or capacity.

{13} tha following conduct of any covered party:

{a)  wiliFul, wanton, fraudulent, maliclous ar criminal acts;

{b) galning lllegel profit, adventage or remungaration;

{c]  with Intent to cause Improper harm;

(d) with consclous disregard of the rights or safety of others; or
{e) with malice,

This excluslon does not apply to claims based sclely on vicarlous Habliity where the covered
party did not authorize, ratify, particlpate in, or consent to such conduel.

{14)  eminent domain, condemnation proceedings, inverse condemnation, dedication by adverse
use or other taking of private property for public use, except claims or sults related ta zoning
actions.

{15]  the ownershlp, use, operations or malntenance of any alrport, runway, hangar of other
aviation facllity. :

{16}  the rendering or the fallure to render professtonal legal sarvices to 3 third-party.

171 the swnership, use, operation or malntenance of apy hospital, medtcal clinic, assisted lking,
nursing home, intermediate care facllity or other health care faciifty,

(18}  the rendering ar fallure to render medical or persona! care services, unless such daims or
suils 2rise from an emergency or the aperattons of the Member's emergency medical
techniclans, paramedics, nurses, firefighters or law anforcement officlals.

(19)  the hazardous properties of nuclear material.

(20} the sctual, slleged or threataned discharge, dispersal, release or escape of poltutants, unless
the discharge, dispersal, release or escape i sudden and accldental and:

{a} the rovered party discovered the occurrence within seven days of its

commencement) and
{b) the oceusrance was reported In writing to us within 21 days of its discovery by the

vovered party; and
{c} thecovered party expended reasonable effart to tarminate the dlscharge, disparsal,

refeasa or escape of pollutants as soon as canditions permitted.

SDPAA Gt MOC 01.02,2016 20f10
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This exclusion does not apply to:

(i) use of the Member's premises to store household waste for 90 days or less;
(i) Fire Department tralning or emargency operations;
{iil) pesticide or herbiclde spraying;
{iv} use of chiorine or sodiurm hypochiorite In tha Member's sewege or water
treatment or swimming pool maintenance operaticns;
{v} storage and application of road salt, sand, anti-skid and stmilar materials,

provided all such activities meet federal, state and local govarnment statutes,
ordinances, regulstions and Ueense requirements.,

{21)  anyslte or location principally used by the covared party, or by others on the covered parly's
behalf, for the handling, storage, dispossl, dumping, processing, or treatment of waste
material, other than wastewater treatment facilities and sewer systems,

(22)  any loss, cost or expense arfsing out of any governmental directions or requests thet the
covered party or athers test for, monitor, clesn up, remove, cortain, tréat, detoxify or
neutralkze pollutents.

{23)  damoge to property rented or leased to the covered party where the covered party has
assumed Nabiity for dumage to or destruction of such property, unless the covered party
would have been Tlable in absence of such assumption of liabllity.

{24}  damage to nircraft or watercraft In the care, custody, or control of any covered party.

{25)  war, whether or not dechred, or any act ar condition Incldent to war, War includes <lvil war,
insurrection, rebellion or ravolution, .

(26]  the ownership, operation, use, malntenance or entrustmeirt of any suto.

(27)  the Member:

(a) collecting, refunding, disbursing or applying taxes, fees, fines, liens or assessmerds;
{b} failing to anticipate tax revenue shortfalls;

{¢) issuing, guaranieeling or faiitng to repay bonds, notes or debentures;

{d] wtilizing federal or state Tfunds, appropriations or grants;

{8) violating any faw or regulation governing the Issuznce or sale of securitles;

{fl purchasing or failing to purchase and matntaln ingurance or pooled self-insurance.

(28)  housing authorities.

{29)  motorized racing events or facllitles,

(30) trampaotines, other rebounding devices and Inflatsbles.
(31}  smusement or carnlval rides and devices,

{37)  down-hill gk runs, ki lifts and shi tows.

(33}  railroads.
SECTION D — DEFINITIONS

Alreraft — means any machine designed to travel through the aic, including but not tmited to airplanes,
dirigiblas, hot air bafioons, helicopters, hang gliders and drones.

Aute — means a Jand motor vahicle, traller, or semi-traller, Includlng any attached machinery or
equipment, deslgned for trovel principally on public roads. It does not include vehicles that travel on

o1 3ol 16
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crawler treads, snowmoblles, vehicles located for use as a residence on premises, or road malntenance
equipment owned by the Member,

Bodily Infury — means bodily injury, sickness or disease sustained by a person, including desth rasulting
from any of thase.

Covered Party—means:

{a) the Member;
{b} unless speclfically excluded, sny and &lf commisslons, agencles, councls, districts, authorities,

or boards corning under the Metmnber's direction or contral, or for which the Member's board

sits as the govarning body;
{c) any person who Is an official, employee or volunteer of (2} or (b) while acting tn an official

capacity for (a) or (b}, (nchuding whila acling on an outside board st the direction of (a) or [b).

Dam - means:

{a) any artificlal barrier, together with appurtenant works, which does ar may impound or divert
water, and which either:

i is 25 feat or more in haight from the natvral bed of the stream or watercourse at the
downstream toe of the berrder, or from the lowest elevation of the outside lienit of the
barrler, it It Is not across a stream, channel or watercourse, ta the maximum possible
viater slorage elevation; or

(i} has an impounding capacity of 50 acre-feet ar more.

Any such barrlar which [s not in excess of 6 fagt [n helght, regardiess of storage capacity, or
which has a storage capacity not In excess of 15 acre-feat, regardiess of hieight, shall notbe
considered a dam.

it} Damsdonot Include;

{il obstruction In a canal used to raise or lower water therein or divert water therefrom;
[i) leves, including but not limited to & levee on the bed of a natural lake the primary
purpose of which levee is ro ontrol flood water;
{lii) raiiroad flll or structure;
(iv) tank constructed of steef ar concrate or of 3 comblinatlon thereof;
v} tank elevated above the ground;
{vi) water or wastewater treatment facility;

{vil) harrier which is nat aeross a stream channel, watercourse, or netural drainage area
and which has the principal purpose of impounding water for agricultural use;

{vil] cbstruction in the channel of a stream or watercourse which ks 15 feet or less in height
fram the lowest alevation of the cbstruction and which hes tha single purpose of
spreading water within the bad of the straam or watercourse upstream from the
construction for percolation underground; or

(1x) any impoundment constrictad and utthzed to hold treated water from a sewage

treatment plant,
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Damages — means money due a third party, including attornay’s fees, Intersst on Judgments, and costs.
Damages do not Include:

{a) punltive, exemplory or treble damages and fines or panafties;
{b} injunctlve, equitable, or other non-monetary refiel, or any monetary relief or expense tn

connection therewith; ar
{c} damage to property owned by the Member or to the property of others In the Member's care,

custedy ar control,

Deductible —~ means the amount of demages and defensa costs the Member i obligated 10 pay. The
deductible Is statad In the Declarations. Any deductlble amount we may pay shall be promptly
relmbursed to us by the Member, upon notlfication.

Defense Costs - means all fees and expense wa Incur relating to the adjustment, Investigation, defense
or litlgation of a claim for damages to which this coverage applies, Defense costs Include:

{a) defense attorney fees;

{b) courtcosis;

{c) appeal bonds for aur appeals; and

{d) reasanable expenses Incurred by the covered party at our request to sssist us il the

investigatisn or defense of ¢lalms or suits.

Limit of Coverage — means the mast we will pay for damnges arising out of one occurtence regardiess of
. the number of covered partias, claimants, clalms made or sults brought, The limit of coverage ¥ stated

in the Declarations.

Member — mesns the govarnmental entity specifizally identified In the Declarations attached to this
Memorandium,

Memerandum —means this Memarandum of Governmental Liakility Coverage and any endorsements
attached hereto. .

Nuclear Materlal - means source material, speclal huclear matertal or byproduct materlel, Soure
material, special nuclear materlal and byproduct material have the meanings given to them by the

Atomig Energy Act of 1954 or in any law amendatory thereta,

Qccurrence ~ means an accident, act, errar, omission or event, including cantlnuous or repeated
exposure to substontially the same generslly harmful condltions, causing damages. An accurrence
taldng place over more than one coverage period shali be deemed to have taken place durlng the
coverage perlod when the gecurrence began and shall be treated a5 a single ocserrence in that coverage

petiod.

Pollutants — means any solld, liquid, gaseous or thermal irritant or contaminant, Incleding smoke, vapor,
fungi, soot, fumes, acids, alkalls, chemicals and waste. Waste Inclydes materials to be recycled,
reconditioned or reclzimed. The term pollutants as used herein Is not defined to mean potable water or
agticultural water or water furnished to commerclal users or water used for fire suppression,

Third Party = means any person malking s claim agalnst a covered party.
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We, Us, & Our —~wmeans the South Oskota Publlc Assurance Alllance.

SECTION E — COVERAGE EXTENTIONS

1) DICAL PAYMENT.
Subject to the [Imit of coverage for Medical Payments specifled in the Dedarations, we will pay medice/

expanses, as deflned below, for bodlly Infury:

{a} 1In excess of all heafth and/or disabliity Insurance benelits svaliable to the injured person,

including Medlcald whether golactible or net; end
{b} co-payments or deductibles the Injured person Is obligated to satlisfy for applicable heaith and

disablitty Insurance,

caused by an vecurrence during the coverage perlod on premises awned, rented of vsed by the
Member, provided that:

{2) premises owned, rented or used by the Member do not Include:

li} streetsand alleys owned, rented or maintalned by the Member; or
(i1} sidewalks adjeining real property nat owned by tha Member;

{b) the medicol expenses are incurred and reported to us within one year of the occurrence;
{e)  the injured persan submits Lo 2n exam by our physician at our expense, gs often a5 we

reasonably require; and
{d) any payment we make does not constitute on admission of ll8bllity.

Medical expenses mesn reasonable expenses for:

{a] flrst aid administered at the time of the occurrence;
{b) necesssry medical, surglcal, chiropractic, x-ray and dental services, including prosthetic devices;

and
{c} nweessary ambulance, hospital, professianal nursing and funeral services,

We will not pay medical expenses rasulting from hodily Injury:

{a} arlsing from operstlons, other than malptenance and repalr of the Member's premises,
performed by Independent contractors;

{b] tooeovered parly arising out of and in the course of amployment;

{e] totenants of the Member's premises and their employass;

{d} toany person engaged [n malntenance, rapalr, demolition or construction at the Member's
premises;

(el to particlpants In an athletic, physical traintng or sporting activity;

{f) to 2oy persen entitied to workers’ compensation benefits for bodily injury; or

{8} tolnmates or prisoners.
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{2]  INJUNCTIVE RELIEF
Subfect to the imlt of coverage and deductible for Injunctive Refigf specified in the Declarations, we will

pay reasanable expenses incurred to defend the Member agalnst non-monetary claims, demands o
getlons seeking provistonzl remedies, relief or redrass. Such expenses must result from an cecurrence
during the coverage period.

We will not pay for expensas:

(a} excluded by Section Cin this Memorandum;

fb)  related to any suit agalnst the Member by, about or from any federal, state or |ocal
gavernmental entity or any comnlsslon, departmant, unit or organlzation of any federal, state
or local governmental entily or agency other than the Equal Employment Opportunity
Commission {or @ state Department of Human Relations); or

{c} related to any suit resulting from the Member’s fallure to comply with ar qualify for any
provision of the Natlonal Flood Insurance Act of 1968 or any smendment thereof.

{3] BROAD LEGAL DEFENSE

Subject to the limit of coverage for Broad Lagal Defense specified in the Declarations, we will indemnify
the Member for reasonabile expenses incurred to defend the Member against sufts ar clalms seeking
damages caused by an occurrence during the coverage perlod for which no coverage s provided
ekewhare In this Mernorandum.

SECTION F ~ CONDITIONS

{1} ACTION AGAINST US

Wwe will have no Hablity heraunder nor shall action be taken agalnst us unless:

{a} the covered party has fully complied, and continues to fully comply, with all of the terms of this
Memarandum and the Intergovernmental Contract; and

(b) the covered party's ohllgation to pay damages shall have bean finally determinad either by
judgment after actual trla) or by written sgreement of the covered party, us and the ¢laimant,
Any person or organization or legal representative thereof who has secured such judgmentor
written agreement shall be entitlad to recover under this Memorandum to the extent of the
coverage afforded by this Memorandum, Na person or organization shall have ony right under
this Memorandum 1o foln us, our agents, ermployees or independent contractors as a partyto
any action against the covered party to determine thefr tability nor shai! we ba Impleaded by

the covered party or their legal representative.

{2) ARBITRATION
Decistons about whethsr to Investigate, settle, or defend any claim or suit or whether coverage exlsis

are at our sole discretion. If the covered party and we sgree, disputes about sech matters may be
submitted to binding arbitration to expedite their resolution.

If the covered party and we agree to submit such issues to binding arbitration, the arbitration shail be
conducted pursuent to South Dakuta law and in particular, but not in limitation, the provisions of SOCL
ch. 21-25A. The covered party shall setect one arbitrator; we shall select one arbitrator; and the twa
arbitrators shall agree on a third arbitrator. The arbitration penel shall hear and decide the dispute. The
arbitration hearing shall be held in the state of South Dakota and In the county where the covered party
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shall be lacated. The deciston of the arbitratlon panel is final and binding and shall not be subject ta
appeal.

Each party shalf hear tha cost of the arbitrator i‘t selacts and shall besr one-half the cost of the third
arbitrator. Each party shall besrits own costs and expenses of arbitratlon, including attorney fees,

{(3) ASSIGNMENT .
We will not be bound by the covered party’s assignmant of interest under this Memorandum unless we

agrae to it in wiiting.

{4} BANKRUPTCY OR INSOLVENCY
The covered party’s bankruptcy or Insoivency will not release us from our obligations under this

Memaotandum,
{5} CHANGES

This Memorandum and the intergovernmentsl Contract for the South Dakota Publle Assurente Alliance
constitute the total agreement bétween the Member and us concerning the coversges afforded. The
terms of the Intergovernmental Contract may only be changed as stated In that document. The terms of
this Memorandum shall not be walved or chianged except by endorsement issued by us to form a part of

thls Memorandum,

(6} COMPLIANCE
If any provision of this Memorandum |5 determined by an appropriate governing body to be prohlbited,

iltegal or vold by any law controlling its construction, the provision shall be deemed to be medified of
amended to comply with the minlmum regqulrements of the faw. The invalidity of any provision does mot
Invalidate the remaindar of this Memorandum., I any coverage provided for In this Memorandum fs
simtlarly determined to not comply with the required coverages of any statutory law, this Memorandum
is amended to pravide the minlmum coverage required by such law.

(7)  DUTIES IN THE EVENT OF A CLAIM OR SUIT

{a) The Member must see to it that we are notiffed in writing as soon a5 practicabie of any
accurrence which may result jn e ¢laim, Notice should Include, to the extent possible:

(i} details of the sltuation;
(i} how, when and where the occurrence took place;
fil} the nature and lacation ¢f the ovcurrence; and
(iv the names and addresses of any inJured persons and witnesses.

(» Iaclalm is made or a suit is brought agalnst z covered party, the Mamber must, immedTately:

{0 record the spacifies of the ¢laim or sult and the date and manner racelved;

{ii) notify us In writing;
{in send us coples of any demands, notlcas, summonses or legal papers recalved In

connection with the clalm or sukt;
{iv) authorlze us to obtaln records and other information;
fv) fully cooperate with us in the investigation, setifement or defense of the claim or suft;

and
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{vl) mssist us, upan oy request, and obtain any necessary assignment, in the enforcement
of any right against any person or organization which may be liable to the coversd
party because of the occurrence,

{c}  No covered party will, gxcept at that covered perty’s own cost, valuntarily make a payment,
assume any obligation, or incur any expense, other than for first ald, without our written
consent,

{d} We shall conduct the defense of any claim in.the covared patty’s name and prosecute In their
name for their coverage any claim for indemnlly or damages or otherwise against any third
party and shall have full discretion in the handling of any claim.

{e} {f the Membar gives timely prior written notice to us that any claim is not to be settied without
the Member's consant, we shall not settle such claim withaut the Member’s consent.

If, however, the Membar refuses tp consent to any settlament agreeahie to the cdaimant and vs
or any resseniable offer of settlement recommended by us:

{) our ultimate Nabillty with respect to such clalm shall not exceed the amaunt for which
the claim may have been settled or the amount recommended for settlement by us
plus clalm expense incurred up to the date of such refusal; and

{il) the Mamber hus the right to appeal any judgment awarded over the amount for
which the ¢lafm may heve been settled or the amount recommended for settlement

by us.

ifl il notification required by this condition shall ba malled to the address shown tn the

Octlarations,
{g) Theissuance of this Memarandum shall not be deemad a waiver of any statutory of common

law imwmunities that apply. Use of the governmental immunity defense will be at our discretion,

{8) INTENTIONAL FAILURE TO DISCLOSE
This Memorandum has heen issved based upon our relinhce on representations made by the Member.

Intentional non-disclosure or misrepresentstion of any material fact may entitle us to void this
Memaorantfum and relieve us of any cbligatlon hereunder.

(9) INSPECTIONS
We shall be permittad, but not obligated, to Inspact the Member’s property and operations at any time.

Our right to inspeet, the actual inspection, or any report made shall not warrant that such propertyor
operations are safe or that they comply with any applizable laws or regufations.

(10) LIBERAUZATION

IF we revise this edition of the Memorandum to provide broader coverages without an additional
contributlon charge, we will automatically provide these broader coverages as of the day the revisionis
effective, subject, however, to all of the terms of thls Memorandum and the Intergovernmental
Contract to which this Memorandurn attaches.

{11) OYHER COVERAGES

If any covered party has valld and collectible Insurance, self-Insurance or poaled coverage for an
occurrence covered hy this Memomndum, the coverage grovided by this Memorandum will he ereass
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over such other coverags, axcept that the Member may purchase coverage which is specifically lssved
to be excess ofithe coverage provided by this Msmoranduim.

This coverage is excess aver any other primary insurance avallable to the covered party covering liabllity
far demages arlsing aut of the premises and operations for which the covarad party has been added a5
an additional Insured by attachment ar endorsement,

{22) SEVERABILITY QF INTERESTS

Except with respect to the limit of coverage end any rights or duties specifically assigned In this
Memorandum to the Mamber, thls Memorandum applies as If each Member were the only Member
and separately to each covered party against whom & cislin ls made or @ sult Is brought.

{13} TRANSFER OF RIGHTS OF RECQVERY
In the event of any payment under this Memorandum, we will be subrogated to ail of the covered

party’s rights of recovery against any person or arganization and the covered party shafl exacute and
deliver Instruments and papers and da whatever else [s necessary to secure such rights. The covared

party shall do nothing to prejudice such rights.
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South Dakota Public Assurance Alllance
MEMORANDUM OF AUTO LIABIUTY COVERAGE

The llability coverage provided to the Member is deseribed in this Memorandum of Coverage snd with
all endarsements, coverage parts and the Dedarations and the Intergovernmental Contract for the

South Dakota Public Assurance Allfance,

Words used In this Memarandum that are In bold have speclai meaning. The definitions are provided in
Sectlon B which should be consuited to gzin an informed understanding of the coverage provided

herein,
SECTION A ~COVERAGE

.

Sub}ect to the limit of coverage and deductible specifled in the Daclarations:

We will pay damages the covered party legally must pay because of bodily InJury or property damage
to which this coverage applies caused by an accldent during the ¢overage period and resulting from the
ewnership, maintenance, or use of an auto,

SECTION B ~ DEFENSE AND SETTLEMENT

We have the right and duty 1o defend any claims or suits against a covered party seaking damages,
however:

{1} we may Investigate, defend and settle any clalm ar suit ot our discretion;
{2) wa have theright, but not the obligation, to appeal any judgment against the covered pariy;
3} we will pay defense costs we incur In the adjustment, invastigation, defense ar litigation of any

claim or sult;
{4) deferise costs ere payable in addition to the mit of coversge; and
{S) ourtight and duty to defend end when we have paid the limit of coverage for judgments or

sethiements.
SECTION C - EXCLUSIONS
We will not pay or defend claims or suits arising from;

{1} bodily InJury ot property demage expected or intended from the standpoint of the covered
party, except actions of the covered party to pratect persons or property.

{2) Wability assumed under any contract or agreement In which the covered party assurnes the tort
Irbliity of another to pay datnages if such assum ption Is made after the damages occur,

{3) any obligation for which the covered party or Its Insurer may be hald liable under any workers”
compensatian, disabllity benefiis or ungmpleyment compensation law or any simiar faw.

(4 bodiy injury to:

(8} anemployee of the Member arlsing cut of and in the course of employmeant bythe
Member; or

{b} the spouse, child, parent, brother, or sister of that employea 8s o consadquénce of
paragraph {a) abave.
SDPAA AL MOC 01.01.2016 EXHIBIT 10f9

g CITv 135

Filed: 2/1/2019 2:566 PM CST Hughes County, South Dakota 32CIV17-000042
~ Page 200 - TAMMEN APP 098



AFFIDAVIT: OF DAVE SENDELBACH IN SUPPORT QF CITY OF PIERRE'S MOTION FOR SUMMARY
JUDGMENT WITH ATTACHMENTS - Scan 3 - Page 2 of 9

This sxclusion applies:

{a) whetherthe covered party may be lfabie as ap employer or in any other capaclty;

and
{b} toany obligation to share damages with or repay someone alkse who must pay

damagaes bacayse of the injury.

(5] the actusl, elleged or threatened discharge, dispersal, release or ascape of poltutants, unless
the discharge, dispersal, release or escape is sudden and accldental and:

[a} the covared party discovered the accldent within seven days of its

commencement;
(b} the accident was reparted in writing to us within 21 days of Its dlscovery by the

covered party; and
{c} the covered party expanded reasonable efforl to terminate the discharge,
dispersal, relesse or escape of pollutants as soon s conditions permitted.

This exclustion does not apply to emergency operations or training activitles within the scope of the
Member's firg protection duties.

{6] hodlly infury or property damage srising out of wav, whether or not declared, or any act or
condition lncident to war. War Includes civil war, Insurrection, rebelllon or revolution.

(?) sutos while used In any professlonal or arganized racing or demolition contest or stunting
activity or while practicing for such contest or activity,

SECTION D = DEFINITIONS

Apte — means 2 land motor vehicle, tralter or semi-trailer, Including any attached machinery pr
equipment, designed for travel principally on public roads. It does not include vehiclas that travel on
crawler tresds, snowmoblles, vehicles located for use as a residence pn pramises, or road maintenance

equipment owned by the Member. .

Bodily Iplury ~ means badily Infury, sickness or disesse susialned by a persan, ncluding death rasulting
from any of these.

Covared Party =~ means:

{a) the Member;

{bi unless specificatly excluded, any and all commissions, councils, agencles, districts, authorities,
or boards coming under the Mamber's direction or control or for which the Membor's board
shs as the governing hody;

ic) any person who is an official, amployee or vokinteer of {a} or {b) while acting in an officlal
capacity for (a) or (b), Including while acting on an autside board at the direction of (a) or (bl; or

{d] anyone else while using a covered auto with the permission of 8 covered party, except the
owner of that auto or the owner or employee of & husiness of selllng, servicing, repairing or
parking autos, This subsection does not apply to any Uninsured/Underinsured Motorists
coverage under this Memorandum.
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Damages - means money due a third party, including attorney's feas, Interest on Judgments, and costs,
Darnages do not (nclude:

{a} punltive, exemplary or treble dameges and fines or penalties;
{b} Injunctive, equitable, or other non-manetary reilef, or any monetsry rellef or expense n

connectlon therewith; or
{c) domage to properly owned by the Member ar to the proparty of othess In the Member's care,

custody ar contral.

Deductible ~ means the amount of demages end defense costs the Member is obligated to pay. The
deductible Is stated in the Declarations. Any deductible amount we may pay shall be prampthy

reimbursed to us by the Member, vpon not¥leatlon,

Defense Costs ~ means all fees and expense we Incur refating to the adjustment, Investigatlon, defense
or litigatlon of & ¢latm for dampges to which this coverage applfes. Defense costs Include:

{a) defense ottorney fees;

ib) court costs;

lc) appeal bonds for our appeals; and

{d} ressonable expenses (ncurred by the covered party at our request ta assist us Inthe

investigation or defense of claims or suits.

Limit of Coverage ~ means the mast we will pay for damages arising out of one accident regardiess of
the number of covered parties, claimants, claims made or svits brought. The limit of covarage [s stated

in the Declarations.

Member — means the governmental entity specifically identified in the Declarations ettached to this
Memarandurm.

Memorandum — means this Memarandum of Auto Lisbifity Coverage and any endorsemants attached
hergto,

Pollutants — means any solid, liquid, gaseous ar thermal irritant or conta minant, including smoke, vapor,
fungi, soot, fumes, acids, alkalis, chemicals and waste, Waste includes materials to be recyded,
reconditioned or reclaimed. The tarm polfutants as used hergin 1s not dafined to mean potable water or
agricultural water or water furnished to commercial users or water used for fire supprassion,
Property Damage -~ means damage to or loss of use of tangible praperty.

Third Parly — means any persan making a clalm sgainst a covered party.

We, Us & Our — means the South Dakota Pubiic Assurance alllance.
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SECTION E—~ COVERAGE EXTENSIONS

{1} COVERED POLLUTION COST & EXPENSE

Subject to the limit of coversge and deductlble specified in the Declarations, we will pay damages thal
the covered party legally must pay as 2 covered paliution cost or expensa (defined below) caused by an
accident and erising out of the ownership, malntenance or use of covered autos, but only If therg 1§
bodily injury or property demage, covered heraln, caused by the same aceideat.

Covered poflution cost or expense means eny cast or expense arising out of any reguest, demand, order
ar any clalm or sult by ar on behalf of a governmental suthority demanding that the Member or athers
1est for, monltor, clean up, remove, cantain, treat, detoxlfy or neutralize, or In any way respond to, or

assess the effects of pollutants.

Covered pollution cost or expense does nat mean:

{a) any cost or expense prising out of the actual, alleged or threatened discharge, dispersal,
seepage, migratlon, refease ar escape of pollutants:

(i befare the pollutants, or any property In which tha pollutants are eontained, are
moved from the place where they are accepted by the Mamber for movement knto

or ohtg the covered avto; or
(W  after the pollutants, or any property in which the poliutants are contalned, are

moved from the ¢overed auto ta the place where they are finally deliverad,
disposed of or abandaned by the Member,

This does not apply to eccldents that oceur away from pramisas the Member owns or rents with respect
to pollutants not in or upon a covered auta if;

) the polfutants, or any property In which the poilutsnts are contalned, are upset,
overturned or damaged as a result of the malntenance or vse of a covered auto;

and
(i) the discharge, dispersal, seepage, migration, release or escape of the pollutants Is

caused directly by such upset, overtum or damage,

{b) damsges arising out of the gctual, elleged or threatened discharge, dispersal, seepage,
migration, release or escape of pollutants that are, or that are contained In any property that is:

{lii  being transported or towed by, handied or handled for moverent Inta, onto or

from the covered auto; °
(i) otherwise In the course of transit by the Member or on the Member’s behalf; or

livk  belng stored, disposed of, treated or processed in or upon the covered auto,

If the Miember's llability for such damages or expanses Is incurred by the Membaer's assumption of
Nability in any contract or agreement.
{2) UNISURED/UNDERINSURED MOTORISTS

We will pay those amounts that a covered paerty is legally entltled tg recover as darnages from the
owner ar operator of an uminsured outo or underinsured auto [defined beluow). Tha damages must

jaf9
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result from bodily injury sustatned by the covered party and caused by an aceldent resulting from the
ownership, malntenance or use of, ar when struck by, an uninsured qute or underinsured outo. Use
Includes oparating the vehicle as well as getting Into or out of, or being in or on the vehicie.

The limit of coverage for Uninsured fotorlsts specifled In the Declarations s the most we will pay for all
damages a covered party is legally entitled to racover from the owner pr operator of an uninsured outo
arlsing out of any one sccident. The limlt of caverage for Underinsured Motorists specified In the
Declarations s the most we will pay for all damagaes s cevared party Is legally entitled 1o recover fram
the owner or operator of an wnderinsured outo arising out of any one sccident,

The right ta coverages and the amount payable will be deddad by agreement between 1he covered
party and us, If an agreement cannot be reached, and if the covered party snd we agree, such dispute
may be submitted to binding arbltration, 8s set forth In Section F — CONDITIONS, to expeadite rasolution.

The damages payable wiil be reduced by:

(i}  all amounts paid by the awner or operator of the yninsured auto or underinsured
guto or anyone else responsible. This includes all amounts paid under any section

of the Memorandum or any auto insuranca polley; snd
{iy sl amounts payable under any workers’ compensation fow, disahllity benefits law,
or slmilar law, or any auto medlcal payments or personal injury protection coverage.

We are not pbkgated to make any payment for demages which arise out of the use of an underinsured
auto untli after the limlts of coverage for all protectlon Jn effect and applicabie ot the time of the
accident have been exhausted by payment of judgments or settlements. We are ziso nat obligated to
make any payment for any claim the covered party seftles without our wriiten consent.

-

Underlnsured Autor:

(3} meens an auto which has ltabillty protection In effect and applicable at the Hime of an accldent
In an amount equal to or greater than the amaunts speclfied for bodily injury llabifity by the
financial responsibility lews of South Dakiota, but less than the applicable damages the coverad

party iz legally entitlad to recover.
(b} does nut mean an auto that is lawfully self-Insured, an auto owned by any federal, state orlocal

government or agency, or an auto owned by the covered party.

Uninsured Auto:

{a) rmeans:

{}  anauto for which no liabllity bond or Insurance policy provides bodily jury

coverage at the time of the accident;
(Il  an auto covered by allability bond or Insurance pollcy which dees nat provide at
least the minimum financial responsibllity requirgments of Scuth Dakota;
{il}  anauto for which the insurer denles coverage or the insurer becomes insalvent; or
{v)  ahit-and-run auto where neither the operatar nor owner can be identified and

which causes bodlly Injury to a covered party:
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1} by physical contact with the coverad party or with a vehlde occupied by the
cavered party;

2} without phystcal contact with the covered party or with a vehicle occupied
by the covered party, if the facts of the accident can be proven by
Independent corroborative evidence, other than the testimeny of the
covarad party making a claim under this Memorandum, unless such
tgstimony s supported by additional evidence.

The secident must be reperted promptly to law enfarcement and us, IF the covered party was
occupying an auto at the time of the accident, we have a right to Inspect it.

{b) does not mean an sute that is lawfully self-insured, gn auto owned by any federal, state or local
Rovernment of agancy, or any auto which is owned by the covered party.

{3} MEDICAL EXPENSES
We will pay reasonable expenses, up to the limlt of coverage for Medical Expensas specifled in the
Declarations, incurred for necessary medical and funaral services to anyone who sustains bedlly Injury
caused by an accident while in, on, getting into, or getting out of a covered auto, We will pay only those

expenses incurred and reported to us within one year from the date of the accldent.

We will not pay for:

(a) bodily Injury caused by an aecident which daes not take plate durlng the coverage period;
{6} bedily tnjury sustained by a covered party while occupying 8 vehicle located for use as a

residence or premises;
[k} bodily Injury to any employee, except volunteer fire fighters and volunteer warkers not entitlad

1o workers campensation caverages, arlsing aut of and in the course of employment by the

Meinber; or
(d)  badily lnjury to anyone using a vehicle without a reasonable belief that the person Is entitled to

do 50,

SECTION F—CONDITIONS

{1} ACTION AGAINST US

We will have no liabllity hereunder nor shall actfon be taken agatnst us unless:

{a) the covered party has fully complied, and cantinues to Tully comply, with all of the terms of this
Memorandurm and the Intergovernmental Contract; and

{b) thecovered party’s obligation to pay damages shall have been finally determined either by
judgment after actual trial or by written agreement of the covered party, us and the claimant,
Any person or organization or legal representative thereof who has secured such judgment or
written agreement shiell be antitied to recover under this Mamorandum to the extent of tha
covarage afforded by thls Memorandum. No parson or arganization shall have any right under
this Memarandum to join us, our agents, employees or Independent contractors as a party to
any actlon against the covered party to determine their Hahility nor shafl we be Impleaded by

the cavered party or thelr legal representalive,
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{2} ARBITRATION
Declsions about whether to investigate, settle, or defend any clalm or sult or whether coverage exists

are at our scle discretion. If the covered party and we agree, disputes about such matters may be
submitted to blnding arbitration tu expedite the resolution of such disputes,

if the covered party and we agree to submit such Issues to binging arhltration, the arbltration shall be
conducted pursuant to South Dakota law snd in partlcular, but not In fimitation, the provislons of SOCL
ch. 21-25A. The covered party shall select ong arbltrator; we shall select one arbitrator; and the two
arbitrators shall agree on a third arbitrator, The arbitration panel shall hear and decide the dispute, The,
arbltration heartng shall be held in the state of Sauth Dakats and In the county where the coverad party
shall be located. The declsion of the arbitratlon panel is finaf and binding 3nd shall not be subject 1o

appeal,

Each party shall bear the cost of the arbitrator it selects and shall bear one-half the cost of the thisd
arbitrator, Each party shall bear its own costs and expensas of arbitration, Including attarney fees.

{3)  ASSIGNWENT

We will not be bound by the covered party’s assignment of Inferest under this Memorandum unless we
agree ta it ln writing.

{4} BANKRUPTCY OR INSOLVENCY

Tha ¢covered party’s bankruptey or Insolvency wiil not release us from our obligations under this
Memorandom.

(5) CHANGES
This Memerandum and the Intergovernmental Contract for the South Dakots Public Assurance Alliance

constitute the total agreement between the Member and us concerning the caverages afforded, The
terms of the Intergovernmental Contract may only be changed 35 stated in that document. The terms of
this Memorandum shall not be waived ar changed except by endorsement issued by us to form a gart of

this Memorandom.

(6} COMPLANCE

If any proviston of this Memorandum is determined by an approprlate governing body to be prohihitad,
illegal or vold by any law canteclling Its construction, the pravision shall be deemed to ba modified or
amended to comply with the minimum requirements of the law. The Invalldity of any provision does not
invaildate the remalnder of this Memorandum, If any coverage provided for in this Memarandum [s
simllarly determined to not comaly with the required coverages of any statutory law, this Memorandum
is amended to provide the minimum coverage required by such law,

{?) DUTIES INTHE EVENT OF A CLAIM OR SUIT

[a) The Member must seeto It that we are notified in writing as saon as practicable of any accident
which may result In a ciaim. Notfce should include, to the extent possible;

{i)  details of the sftuatlon;
{ily  how, when and where the accident took place;
{th)  the pature and locatlon of the accldent; and
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(v} the names and addresses of any injured persons and witpesses.
{b} If a claim is made or a sult (s brought against a covered party, the Member must, immediately:

() record the specifics of the clakn or suit and the date and manner received;

{li}  notify us In writing;

(i)  sendwscoples of any dermands, notices, summonses or legal papers received in
connection with the clalm or sult;

{ivl  suthorize us to obtain recards and other informatian;

{v]  fully cooperate with us In the investigntion, settiement or dafanse of the clalmor
suit; and

(vl}  assist us, upon our request, and obtaln any nacessary sssigniment, in the
enforcement of any right againsl any person or organizatlon which may be liable to
the coverad party hecause of the accident,

{c} No covered party will, except at that covered party’s own tost, volunterily make a payment,
assume sny obligation, or Incur any expense, other than for first ald, without our written

censent.
{d) Wea shall conduct the defense of any clalm in the covered party’s ngmie and prosecute in their
name for thelr coverage any ¢laim for Indemnlty or damages or otherwise sgainst any third

party and shall have full discretion In the handling of any claim.
(2} tf the Member gives timely prior written notlce to us that any claim is not to be settled without
the Membar's consent, we shall not settle such claim without the Member’s consent.

If, however, tha Member rafuses to consent o any settiement agraeable to tha clalmant and s or any
ressonahle offer of settlement recommended by us:

{'}  Our ultimate liability with respect to such claim shall not exceed the amount for
which the claim may have been sattled or the amount racommended for settiemant
by us plus cfaim expense incurred up to tha data of such refusal and

{ii]  The Membar has the right to appeal any judgment awarded over the amount for
which the claimn may have been settled or the amount recommended for settfement

hy us.

{fl Al notification required by this conditian shail be malled ta the address shown in the

Daclarations.
(g} The issuance of this Memorandum shall not be deemed 2 walver of any statutory or common-

law immunities that apply. Use of the governmental immunity defense will be at cur discretion.

{8} INTENTIONAL FAILURE TO DISCLOSE

This fvlemorandum has been [ssued based upon our rellance on representations made by the Member,
Intentional non-disclosure or misrepresentatlon of any materlal fact may entitle us to void this
Memarandum and relleve us of any obligaticn hereunder.

(9) INSPECTIONS

We shall be permitred, but not obligated, to inspect the Member's property and operations at any time.
Our right to inspect, the actual inspection, or any repart made shall not warrant that such property or
operations are safe or that they comply with any applicable aws or regulations.

SDPAA AL MOC 01,01.2018 8of9
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{10} LIBERALIZATION
If we revise this edition of the Memorandum to provide broader coverages withaut an 2dditlonal

contributlon charge, wa will sutomatlcally provida these broader coverages as of the day the ravision s
effective, subject, however, to all of the terms of this Memotandum and the intergavernmantal
Contract to which this Memorandum attaches,

(11) QTHER COVERAGES
If any cavered party has valld and collectible Insurance, self-lnsurance or paoted coverage for an

accident covered by this Memorandum, the coverage provided by this Memorandum will be excess
over such other coverage, except that the Member ray putchase coverage which Is specifically lssved
to be excess of the coverage provided by this Memorandum.

Thls coveraga Is excess over any other primary Insurance avallable to the covered party covering liability
for damages arising out af the premises or operations for which the cavered party has been addedasan

additional insured by attachment of an endorsement,

{12} SEVERABILITY OF INTERESTS
Except with respect to the limit of coverage and any rights or dutfes specifically assigned In this
Memerandum to the Mamber, this Memorandum applies as if each Member were the only Member
and separately to each covered party against whom a clalm Is made or a sult Is brought.

{13]) IRANSFER OF RIGHTS OF RECOVERY

I the event of any payment under this Memorandum, we wit be subrogated to all of the covered
party’s rights of recovery against any person or crganlzation and the covered party shall execute and
deliver Instruments and papers and do whataver else Is necessary to secure such rights. The covered

party shall do nothing to prejudice such rights.

SDPAA AL MDC 01.01.2016 got9
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South Dakota Public Assurance Alliance
MEMORANDUM OF GOVERNMENTAL LIABILITY COVERAGE

The llability coverage provided to the Member Is described In this Memorandirm of Coverage andwith
aH endorsements, coverage parts and the Declarations and the Intergovernmental Contract for the

South Dakota Public Assurance Alllance.

Words used In this Memorandum that are in bold have specfal meaning. The definlttons are provided in
Saction D which should be congulted to galn an informed understanding of the coverage provided

herein,

SECTION A — COVERAGE

Subject ta the limlt of coverage and deductibie speclfied in the Declarations;

We will pay damages the coverad party becomes legally obligated to pay caused by an occurrence
durlng the covarage period, except as excluded herein.

SECTION B~ DEFENSE AND SETTLEMENT

We have the right and duly to dafand any claims or suits against a coverad party seeldng damages,
however: ’

(1}  we may investigate, defend and settle any claim or suit at our discretion;

{2}  we have the right, but not the obligation, to appeal any judpment against the covered party;

(3)  wewlll pay defense costs we incur In the adjustment, investigation, defanse or Iitigation of
any claim or suik;

{4 defsnse costs are payable In addition to the lmit of covarage; and

(5} ourright and duty to defend end when wa have pald the limlt of coverage for Judgments or

settlermnents.

SECTION C ~ EXCLUSIONS

We will not pay or defend claims or sits arising from:

{1) the ownership, operation, use, mainte pance or entrustiaent of any aireraft owned or

operated by, rented or [oaned to, a covered party.
{2)  the manufacture of, mining of, use of, sole of, installation of, removal of, distributien of or
exposure to radon, asbestos, asbestos products, ashestos fibers, ashestos dust or slilca dust

on

{a] any obligatton of the coverid party to indemnify any party because of such dlalms; or
{b} any obllgation to defend amy suit or ¢lalms against the coverad party because of such

claims,

(3]  failure to perform, or breach of, a contractual obiigation,
[4} claimants seeking redress under quasi contractual theorles such s unjust enrtchment or

guantum merult.

EXHIBIT 1010

SDPAA GL MO 01.01.2016 i : CITY 125

Filed: 2/1/2019 2:56 PM CST Hughes County, South Dakota  32CIV17-000042
- Page 2095 - TAMMEN APP 107



AFFIDAVIT: OF DAVE SENDELBACH IN SUPPORT OF CITY OF PIERRE'S MOTION FOR SUMMARY
JUDGMENT WITH ATTACHMENTS - Scan 4 - Page 2 of 4

{51  the partial or complete structural fallure or overtopping of a dam.

{6)  awritten o oral contract in which the covered party assumes tort llability of anather to pay
damages If such assumption |s made after the damages oreur.

{7} bodlly injury ta the covared party arising out of and In the course of emplayment by the

Membar.

{8}  benefits peyable under any employee benefits plan, (whether the plan is valuntariy
established by the Member pr mandated by statote).

(9]  obligatlons under any workers' compensation, unemployment comnpensation or disabllity law

oF any similar law.
(10}  lability Imposed under the Employee Retirement Income Security Act of 1974, and any law

amepdatory thereof,

{11)  preparation of bids, bid specificatlons, or plans, including architectural plans.

{12}  thefailure to supply or provide an adequate or specific supply of gas, weter, steam, electilcity
or sewage treaiment capaclty resuiting from or caused by planning, engineering, design, or
failure to produce, secure, coriract for, or otherwise obtsin such supplies or capacily.

{13}  he following tonduct of any covered party;

{a) wiliful, wanton, fraudulent, malkious or criminal acts;

{b} gaining lilegal profit, advantage or remuneration;

{e)  with Intent to cpuse Improper harm;

{d)  with consclous disregard of the rights or safety of others; or
{e} with ralice.

This exclusion does not 2pply to clalms based solely on vicarious labllity where the covered
party dld not autharize, ratify, participate in, or consent to such conduct,

{14) eminent domain, condemnation proceedings, Inverse condemnation, dedication by adverse
use or other taking of private proparty for public use, except claims or suits related to zoning

actions.
{15}  the ownershlp, use, operations or maintenance of any airport, runway, hangar or other

pviation facility.
{16) the rendering or the fallure 10 render professional legal services 1o 2 third-party.

(17} the awneatship, use, operation or mafntanance of any hospital, medical clinic, asststed living,
nursing home, intermediate care facility or other health care Facllity.

(18)  the rendering or faliure to render medical or personal care services, uniess such claims or
suits arise fram an emargency or tha aperations of the Member’s emergency medical

technlclans, paramedics, nurses, firefighters or law enforcement officials.

{19)  the hazardous propertles of nuclear materfal.
(20)  the actual, slleged or threatened discharge, dispersal, release or escape of pollutants, uniess

the discharge, dispersal, release or escape ls sudden and accidental and:

{8) the covered party discovered the otcurrence within seven days of its

commencement; and
{b] the occurrence was reported in writing to us within 21 days of its discovery by the

coverad party; and
(e} the covered party expended reasanable affort to terminate the discharge, dlspersal,

release or escape of pollutants as soon a5 condltions permitied.

SDPAA GL MOC 01.01,2016 2of 10
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This exclusion daes not epply Lo:

{i] wse of the Member's pramises to store househeld waste for 90 days or less;
fi) Eire Department tralnfng or emergency operatlons;
(i1} pesticide or herbiclde spraying;
{iv] use of chlorine or scdiem hypochlorite in the Member’s sewage or water
treatment or swimming pool maintenance operations;
[v) storage andapplication of road salt, sand, anti-skid and similar materialk,

provided all such activitiés meet federal, state and (ocal government statutes,
orginances, regulations and license requirements.

{21}  anysite or location principally used by the covered party, or by others on the covered party's
tehalf, for the handling, storage, disposal, dumplng, processing, or treatment of waste
material, other than wastewater treatment Tacilities and sewsr systems.

{(z2)  any loss, cost or expense arking out of any govecnmantal directions or reguests that the
cousred party or others test for, manltor, ¢lean up, remove, contain, treat, detoxify or
neutrallze poliutants.

(23)  domage to praperty rentad or leased to the coverad party where the coverad party has
assumed liahitity for damage to or destructlon of such property, unless the covered party
would have been llaklke In absanca of such assumption of liabillty.

{24} dzmage to aircraft or watercraft tn the care, custedy, or control of any covered party,

{25)  war, whather or not deciared, or any oct or cond/lion Incident to war, War includas civil war,
insurrection, rebelllon or revolirtlon,

{26}  the ownershlp, operation, vse, matntenance or emrustment of any auto.

{z7)  the Member:

{a) coliecting, refunding, dishursing or applying taxes, fees, fines, liens ur assessments;

(b} failing to anticipate Lax revenue shortfalls;

(¢} issuing, guaranteefg or fafling to repay bonds, notes or debentures;

{d} utillzing federal or state funds, appropriations or grants;

(e) violating any law or reguletion governing the issiance or sale of securities;
purchasing or fafling to purchase and maintaln surance of pooled self-thsurance.

(28)  housing authorlties.
{29)  motorized racing events or facilltles,
{30}  trampolines, other rebounding devices and inflatables.

{31)  amusement or carnlval rides and devices.
(32}  down-hlll ski runs, £k lifts snd ski tows.
{33) rallcoads.

SECTION D = DEFINITIONS

Alrgraft - means any machine designed to travel through the air, Including but not limlted to airplanss,
dirigibles, hot air balloons, helicopters, hang gliders and drones.

Auto — means a land motor vehicle, traller, or semi-trailer, including any attached machinery or
equipment, deslgned for travel principally on public roads. It daes not Include vehicles that travel on

SDPAR GL 1MOC 01.01.2016 30f 10
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South Dakota Public Assurance Alliance
GOVERNMENTAL LIABILITY COVERAGE EXCLUSION

This Endorsement Chenges the Memorandum of Governmental Liability Coverage,
Please Read It Carefully.

EXCLUSION ENDORSEMENT

SECTION C, ~ Exclusions

Excluslon (34) is added as follows:

(34) Fire Department, Fire Fighting activities or Fire Department vehicles

All other terms and condltions rernaln unchanged.-

This endorsement forms a part of the Mamorandum of Governmental Liability Coverage to which [t (3 attachad, efective
during the Coverage Perlod stated In the Declarations unless otherwise stated hareln,

(Tha follewing [nformation is requlced only when thiz endorsamant |s issued subsuquent to the incaption of the Agrzement Perod.)

Endorsement Effective: 1/14/2016 Member No,: 089
Endorsement No,: GL 1150 Member: Clty of Plerre

Gountersigned By: Aﬁékma)wm

" pirector of Underwrlting

CITY 8
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COMMERCIAL GENEHAL LIABILITY
CW35440613

THIS ENDORSEMENT CHANGES THE POLICY. PLEASE READ IT CAREFULLY,

AMENDED DEFINITION OF EMPLOYEE

This endorsement modifies insurance provided under the following:

LIQUOR LIABILITY COVERAGE PART

In SECTION ¥ — DEFINITIONS, change the foliowing:
Paragraph 3. "Employee” is deleted and replaced with the followlng:

3. "Empiloyee” includes a "leased worker”, a "volunteer worker” or a "temporary worker”,

CW 354406 15 Includes copyrighted material of Insurance Setvkes Page 1 of 1
Offices, ing., with 1ts permission,
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Policy No.: FDK 2396925 - 33
ITEM TWO
Schedule of Coverages and Covered Autos

This policy provides only those coverages where a charge is shown in the premium column below. Each of these
coverages will apply only to those autos shown as covered autas. Autos are showh as covered autos for a
particular coverage by the entry of one or more of the symbols from the Covered Autoe Section of the
Business Auto Coverage Form next to the name of the coverage.
| Coverages & Limits " 7 OT] “Coversd Aues | T Premium |
Liability 1 i $ 1,883
| %
|
L]

Limit = $2,000,000

Personal Injury Protection

{Or Equivalent No-Fault Coverage)

- Limit = Separately Stated in Each PIP Endorserhent

Minus § ltem Three Schedule Deduclible. T
| Added Personal Injury Protection i
. (Or Equivalent Added No-Fault Coverage)
' Limit = Separately Stated In Each Added PIP Endorsement |
| Property Protection Insurance (Michigan Only) ! 5

Deductible = e s s
Medical Payments | | $

$

R-c)

Medlcal Expense And income Loss Benefits |
i (Virginia Only) 3 i
i Limit = Separately Stated In Each Medical Expense And
Income Loss Beneflts Endorsement . R —
Uninsured Motorists 4 $ 54
Limit = Separately Stated In Each UM Endorgement | P |
. Underinsured Motorists 7 % 178
i (When not Included In Uninsured Motorists Coverage)
" Limit = Separatgly Stated In Each UIM Endarsement = S
{ ‘Supplementary Uninsured Motarists (New York Onfy) [ %
¢ Limit = |
The maximum amount payable under SUM Coverage shall
Be the policys SUM limits reduced and thus offset by motor vehicle |
bodily injury liability insurance policy or bond payments received i i
fram, or on behaif of, any negllgent party involved in the accident as | i I
speclified in the SUM endorsement, . | 1
| Physical Damage Comprehanslve Coverage 7.8 % 3,087 ¢
Limit = Actual Cash Value Or Cost Of Repair, Whichaver Is Less, | :
Minus § tem Three Schedule Deductible For Each - i t
Covarad Auto or Designated Value (see CW 33 79}, !
But No Deduclible Applies To Loss Caused By Fire Or i
.. Lightning. See llem Four For Hired Or Borrowed Autos. | L
Physical Damage Specified Causes Of Loss Covarage L%
Limit = Actual Cash Value Or Cost Of Repair, Whichever Is Less,
Minus § Mem Three Schedule Deductible For Each Cov-
ered Auto, For Loss Caused By Mischief Or Vandalism.
| See Item Four For Hired Or Borrowed Auios | o : i A
| ‘Physical Damage Coliision Coverage | 7,8 . 4 7,827 |
Limit = Actual Cash Value Qr Cost Of Repair, Whichever Is Less, | :
Minus $ lterm Three Schaduie Deductible For Each !
Covered Auto or Desighated Value (sea CW 33 79). i
See Item Four For Hired Or Borrowed Autos

| Physical Damage Towing and Labor ey e $ included {

Limit=$2500  For Each Disablement Of A Private Passenger ' i
AUIG TP — L]
| s S e ~ Premium For Endorsements =~ § 0
Estimated Total Premium*  § 13,049 |
Page 2 of 12 BCLCADS 020513
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COMMERCIAL AUTO
CA 00011012

BUSINESS AUTO COVERAGE FORM

Various provisiong in this policy restrict coverage.
Read the entire policy carefully to determine rights,
duties and what is and is not covered.

Throughout this policy the words "you" and "your”
refer to the Named Insured shown in the Declarations.
The words "we", "us" and "our* refar to the company
providing this insurance.

Other words and phrases that appear in quotation
marks have speclal meaning. Refer to Section V —
Definitions,

SECTION | - COVERED AUTOS

ltem Two of the Declarations shows the "autos” that
are covered "autos" for each of your coverages. The
following numerical symbols describe the “autos” that
may be covered "autos”. The symbols entered next to
a coverage on the Declarations designale the only
"autos" that are covered "autos”.

A. Description Of Covered Auto Designation
Symhols

Symbal Description Of Covered Auto Designation Symbols

1 Any "Auto”

2 Owned "Autos”  Only those "autos” you own {and for Caverad Autos Liability Coverage any
Only "trailers” you don't own while attached to power units you own). This includes

thosa "autos” you acquire ownarship of after the policy begins.

3 Owned Private  Only the private passengar "autos” you own. This includes those private
Passenger passenger "autos” you acquire ownership of after the policy begins.

"Autos” Only

4 Qwned Only those "autos" you own that are not of the private passenger type (and for
"Autos” Other  Covered Autos Liability Coverage any "trailers” you don't own while attached to
Than Private power units you own). This includes thasa "autes” not of the private passenger
Passenger type you acquire ownership of after the policy begins.

“Autos” Only

5 Owned "Autos”  Only those “autos" you own that are required to have no-fault benefits in the state
Subject To where they are licensed or pringipally garaged. This includes those "autos” you
No-fault acquire ownership af after the pelicy begins provided they are required to have no-

fauit benefits in the state where they are licensed or principally garaged.

6 Owned "Autos”  Only those "autos” you own that because of the law in the state where they are
Subject To A licensad or principally garaged are required to have and gannot reject Uninsured
Compulsory Matorists Coverage. This includes those "autos" you acquire ownership of after the
Uninsured paolicy begins provided thay are subject to the same state uninsured motarists
Motorists Law reguirement.

T Specifically Only those "autos” described in ltem Three of the Declarations for which &
Dascribed premium charge is shown {and for Covered Autos Liability Coverage any “trailers”
"Autos" you don't awn while attached to any power unit described in ltem Thraa),

8 Hired "Autos” Only those "autos” you lease, hire, rent or borrow. This does not inciude any “auto”
Only you lease, hire, rent or borrow from any of your "employees”, pariners (if you are a

pastnership). members (if you are a limited liability company) or members of their
households.

9 Non-owned Only those “autos” you do not own, lease, hire, rent or borrow that are used in
"Autos” Only cennection with your business. This includes "autos" owned by your "employees”,

partners {if you are a partnership), members (if you are a limited liability company)
or members of their households but only white used in your business or your
persanal affairs.

CA 00011013
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18 Mobila Only those "autos" that are land vehicles and that would qualify under the definltion
Equipment of “mobile equipment” under this policy if they wete not subject to a compulsory or
Subject To financial responsibility law or other motor vehicle insurance law where they are
Compulsory Or  licensed or principally garaged.

Financial

Responsibility

Or Other Motor

Vehicle

Insurance Law

Only

B. Owned Autos You Acquire After The Pollcy SECTION Il - COVERED AUTOS LIABILITY
Begins COVERAGE

1. If Symbols 1, 2, 3, 4, 5, & or 19 are entered A. Coverage

Page 2 of 12

next to a coverage in Item Two of the
Declarations, then you have coverage for
"autos” that you acquire of the type described
for the remainder of the: policy period.

2. Bul, if Symbol 7 is entered next to a coverage
in ltem Two of the Declarations, an "auto” you
acquire will be a coverad "auto" for that
coverage only if:

a. We already cover all "autos” thal you awn
for that coverage or it replaces an "auto"
you previously owned that had that
coverage; and

b. You tell us within 30 days after you acquire
it that you want us lo cover it for that
coverage.

. Certain Trailers, Mobile Equipment And

Temporary Substitute Autos

{f Covered Autos Liability Coverage is provided by
this Coverage Form, the following types of
vehicles are also covered "autos" for Covered
Autos Liabliity Coverage:

1. "Trallers" with a load capacity of 2,000 pounds
or less designed primarily for travel on public
roads.

2. "Mobile equipment” while being carried or
towed by a covered “auto”,

3. Any "auto" you do not own while used with the
permission of s owner as a temporary
substilute for a covered "auto” you own that is
out of service bacause of its;

a. Breakdown;
b. Repair;

. Sarvicing;
"Loss", or
Destruction.

® 8P

@ Insurance Services Office, Inc,, 2011

We will pay all sums an “insured” legally must pay
as damages bacause of "bodily injury” or “property
damage” to which this insurance applies, caused
by an “accident” and resulting from the ownership,
maintenancs or use of a covered "auto”.

We will alsa pay all sums an "insured" legally must
pay as a "covered pollution cost or expense” to
which this Insurance applies, caused by an
"accident" and resuling Trom the ownership,
maintenance or use of covered "autos". However,
we will only pay for the "covered pollution cost or
expense” if there is either "bodily injury” or
“property damage" to which this insurance applies
that is caused by the same “accident”.

We have the right and duly to defend any
"insured" against a "suit” asking for such damages
or a "covered pollution cost or expense". Howsaver,
we have no duty to defend any "insured" against a
"suif* seeking damages for "bodily injury"’ or
"property damage" or a "covered pollution cost or
expense” ta which this Insurance does not apply.
We may invesligate and seltle any claim or "suit"
as we consider appropriate. Our duly to defend or
settle ends when the Covered Autos Liability
Coverage Limit of insurance has heen exhausted
by payment of judgments or settlements.

1. Who Is An Insured
The following are “insureds"”.
a. You for any covered "auto”.

h. Anyone else while using with your
permission a covered “auto” you own, hirg
ar borrow except:

(1) The owner or anyone eise from whom
you hire or borrow a covered "auto”,

This exception doas not apply if the
covered “auto” is a “{railer connected to
a covered "auto” you own,

. CAQQ011013
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CA Q0011013

(2} Your "employee" if the covered "auto” is
owned by that "employee” or & member
of his or her household.

(3) Somecne using a coverad “aute” while
he or she is working in & business of
selling, servicing, repairing, parking or
storing “autos™ unless thet business is
yours.

{4) Anyone other ihan your “employees”,
pariners (if you are a partnarship),
mambere (if you are 8 limited liability
company) or a lessee or borrower or
any of their "employses”, while moving
property to or from a coversd “auto”,

{8} A partner {If you are a partnership} or &
member (if you are a limited Mlability
company) for a covered "auto” owned by
him or her or a member of his or her
household.

¢. Anyone liable for the conduct of an
*insured" described above but only to the
extent of that liability.

2. Coverage Extensions

a. Supplementary Paymenis
We will pay for the “insured”;
(1) Ali expenses wa incur,

(2) Up toc $2,000 for cost of bail bonds
{including bonds for related traffic law
violations) rtequired because of an
"accident" we cover, We do not have to
furnish these bonds.

{3) The cost of bonds to release
attachments in any “suil" against the
"insured" we defend, but only for bond
amounts within our Limit of Insurance.

{4) All reasonable expenses incurred by the
"insured" at our request, Including actual
loss of eamings up lo $250 a day
because of time off from work.

{6) Al court cosis taxed agairist the
“insured” in any ‘“suit" against the
"insured" we defend. However, these
payments do not include altorneys' fees
or attorneys’ expenses taxed against the
“insured”.

(6) All interest on the full amount of any
judgment that accrues afier entry of the
judgment in any “suit" against the
Yinsured" we defend, but our duty to pay
interest ends when we have paid,
offerad to pay or deposited in court the
part of the judgment that is within cur
Limit of Insurance.

These payments will not reduce the Limit of
Insurance.

b. Qut-of-state Coverage Extensions

While a covered ‘auto” iz away from the
state where it is licensed, wa will;

(1} increase the Limit of Insurance for
Covered Autos Liakilty Coverage to
meet the limits specifled by a
compulsory or financial rasponsibility
law of the jurisdiction where the covered
"auto" is being used. This extension
does not apply to the lmit or limits
specified by any law governing motor
carriers of passengers or proparty.

{2) Provide the minimum amounts and
types of other coverages, such as no-
fault, required of oul-cf-state vehicles by
the jurisdiction where the covered “aute”
is baing used.

We will not pay anycne more than once for
the same elements of loss because of
these extensions.

8, Exciusions

This Insurance does not apply to any of the
following:

1. Expected Or Intended Injury

"Badily injury" or "property damage" expected
or intended from the standpoint of the
“insured™.

2. Contractual

Liabilty assumed under any contract or
agreement.

But this exclusion does nol apply to liability for
damages:

& Assumed in a contract or agreement thef is
an "insured contract”, provided the "bodily
injury" or “property damage’ occurs
subsequent to the execution of the contract
or agreement; or

b. That the "“insured" would have in the
absance of the con{ract or agreement.

3. Workers' Compensation

Any obligation for which the "“insured" or the
"insured's" insurer may be held bable under
any workers' compensation, disability benefits
or unemployment compensation law or any
similar law.

@ Insurance Services Office, Inc., 2011 Page 3 of 12

Exhibit B - Page 144
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|

". o _Mail to: Office of Accident Racords, 118 irv. Capilol A\ra- .
[ STATE OF SOUTH DAKOTA INVESTIGATOR'S MOTOR VEHICLE  Pierre, SI 57501

TRAFFIC ACCIDENT REPORT TraCs TraCS8 Sequence:
ID: 155346-132 1608010008
Form DPS - AR1 12/12/2014 Agency Use Raport Type
= Agency Name Date of Accident Time of Accident
: i i 9
- /I8 this anly a Wild Animal Hit Report? | yaway PATROL | 08/01/2016 18:06 Hrs.
.i Reporting Officer Last Name Reporting Officer First Name ;;Ztﬂagn?:mr Reporting Officer #
O'NEILL ZACHARY ' &
Al TYLER 132-155346
|Location Description ON SD HWY 1804 AT ITS INTERSECTION WITH GREY GOQSE RD
! L Latitude 44.428802 Longitude -100.351964
f ition 01 -
] QO |Caunly 33 County Name 33 - HUGHES City or Rural 0000 - Rural g::dway SrSco (Condklion'0
, E On Road, Sireet, or Highway SD HWY 1804 Roadway Surface Type {1 - Concrete
| i :
; T |At Intersection with GREY GOOSE RD Roadway Align/Grade 06 - Gurve an
‘ i . larade
Olp . Units Miles/ Diraclion MRM . i 2T i .
Y islance oi?_e?Tenths b North milepost) 253.00 Relation to Junction 02 - T - intergection
] Distancs Unils Direction and |Distance Units |Direction of
| Junction or Intersecting Street Name of Junction, Road, Sireet, or Bighway

g EXHIBIT

Filed: 6/6/2019 2:26 PM CST Hughes County, South Dakota 32CIV17-000042
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Unit Type 01 - Motor vehicle in transport with driver ]Hit and Ryn 02 - No
i Driver's Name - Last TRONVOLD |First GERRIT [Middie AARON JUSTUS
Address 135 DOVE RD Address (Line 2)
1 i '
City PIERRE ig‘e zip s7501 [D*t@ o Bih [Sox 1-Male

Non - Molorist Location 96 - Not Applicable
Phone 6052952054 |DL State 8D IDL Class 2 |Non - Motorisl Action 96 - Not Applicable

DL Status 01 - Narmal within restrictions Non - Motorlst Contributing Circumstances (Up o Two) 96 -
| Driver Contributing Circumnstances (Up 1o Two) 01 - |Not Appilicable
; |Failed to yield to vehicle Drug Use Diug Test
| Vision Contributing Circumstance 08 - Mator 00 - None used 02 - Test not given
vehicle (including load) not parked Alcohol Use Alcohol Test
00 - None used 00 - .00 NONE
Injury Statlus 08 « No Injury Ejection 00 - Not ejected

. Citation Charge? 01 - Yes

Saftey Equipment 00 - None used s
- - Citation #1 32-29-2.1 - FAIL TO S8TOP FOR STOF SIGN /
Sealing Position 01 - Operator

Air Bag Deployed 00 - Not deployed JIELD AFTER STOP
Transported To - Citation #2 32-38-1 - ADULT SEATBELT VIOLATION +«u-
AFTER 91173
Source of Transport 00 - Not Transported Citation 43
U |is Driver the Owner Yes T R
N Citation #4
| [©Qwner's Name - Last TRONVOLD [First GERRIT [Middle AARON JUSTUS
T {Address 135 DOVE RD Address (Line 2)
City PIERRE i‘:‘e Zip 57501 |Red Tag A103681
Year 2002 Maks Chevrolet: |\ 1ol SILVERADO [VIN 1GCHK29UB2E216263
: 001 CHEV
3 -
; License Plate # NGS641 Ss:;'e Year 2016 :::;"da‘:z Travel sfizi‘: ét':'::mii:'tmated? 02
i Speed Limit 55 Total Occupanis 1 pamage Extont 01 - Winor Vehicle Towed 02-No
Damage
, Insurance Co. Nama 25178 - 8TATE FARM MUTUAL
Damage Amount (Vehicle and Contents) 3000 UTOMOBILE INSURANGE COMPANY
: Insurance Policy # 048-3576-D15-41 J?:T:;V;u?:te Expiralion Dste 10/16/2016
! Emergency Vehicle Usa? Vehicla Configuration 02 - SUV (sport utility/suburban)
i Traller Type 00 - No trailer/attachment Cargo Body Type 00 - No cargo body .
I Direction of Travel Before Crash 04 - Trailer LP # Attached State Year
; Westbound la Power Unit
Inttial Point of Impact [Most Damaged Area |Trailer 2 License Stale Yoar
| 08 - Position 6 06 - Position 6 Plate #
Underride/Override 00 - No underride or | Trailer 3 License
Stale Year
I override Plate #
' Traffic Control Device Type 04 - Stop sign Vehicle Contribuling Circumstance 00 - None
l Vehicle Mansuver 06 - Turning left Raad Coniributing Circumstance 00 - None
| Firsi Evenl 2§ - Motor vehicle In transport Second Event
| Third Event __|Fourth Event
|

Filed: 6/5/2019 2:26 PM CST Hughes County, South Dakota 32CIV17-000042
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Most Harmful Event for this Vehicle 25 - Mator vefiicle in transport -
iDoes the accident involve one or maore of the i
fallowing: | Did the mccident result in one or more of the Tollowing:
» atruck having a GCWR of 10,001 ar more « 4 fatality; OR
pounds; OR + &n injury requiring (ransportaiion for immediate
+ a vehicle displaying 8 hazardous malerial madical attention; OR
placard; OR + avehicle was disabled requiring a towaway from ihe
+ a vehlcie designed to transport 9 or more scene
people, including driver
Accident Involved Vehicle - Purpose Carrier Name
Street Address Street Address (Line 2}
UsS DOT#
City Stale Zip 9§ GVWR GCWR
Hazardous Material  |Hazardous Material |Hazardious Material
d Materials Description
Released? Content Code Class Code FRRITIR Materisis P

Filed: 6/6/2019 2:26 PM CST Hughes County, South Dakota 32CIV17-000042
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i Unit Type 01 - Motor vehicio In transport with driver |Hit and Run 02 - No
1 Driver's Name - Last JURGENS [First RANDALL  |Middle RAY
Addrass 317 N COVELIL AVE Address (Lina 2)
_ tat i
City SIOUX FALLS ﬁ;;e zip 57104 (P2 O B o 1 - Mate

Non - Motorist Location 96 - Not Applicable
Non - Motorist Action 96 - Not Applicabla

Phong ]DL Slate SD |DL Class 2 Non - Motorlst Contributing Circumstances (Up to Twa)

DL Status 01 - Normal within restrictions 96 - Not Applicable

Driver Contributing Circumstances {Up to Twa) 00 - None|Drug Use Drug Test

Vislon Contributing Circumstance 99 - Unknown {40 - None used | 03 - Test given, no drugs reported
Alcohol Use Alcohol Test

| 01 - Alcohol used| 03 - .03 BAC

Ejection 96 - Not Applicable (motoreycle,

Ini . .
njury Status 02 - Incapacitating injury snowmobile, pedestrian, pedalcyclist, slc.)

Saftey Equipment 00 - None used

| Sealing Position 01 - Operator Citation Charge? 02 -No
| Air Bag Deployed 96 - Not Applicable {motoreycle, Citabion #1
i snowmobile, pedestrian, pedalcycle, ote.) Citafion #2
E Transported To AVERA PIERRE/SIOUX FALLS Citatlon #3
} U [Source of Transport 01 - EMS Citation #4 .
t N s Driver the Owner Yes
" | |Owner's Name - Last JURGENS [First RANDALL  [Middle RAY ]
T |address 317 N COVELL AVE Address {Line 2)
Stale

City SIOUX FALLS Zip 57104 |Red Tag A103683

S0

Make Harley

002 Year 2009 Davidson - HAR

Model FLSTC VIN 1HD1BWS179Y060924

Eslimated .
State Speed - How Estimaled?
i Speed
License Plate # M16161 3D Year 2017 Tsr:vel pee 04 - Witness Statement
| tent 03 -
Speed Limit 55 Total Occupanls 2 plemags Exton Vehicle Towed 01 - Yes
| PR ) [Plsabling Damage e i
Insurance Co. Name 19283 - AMERICAN STANDARD
A
Damage Amouni (Vehicle and Contents) 5000 fINS CO OF Wi
Effective Date -
| i - E tion Date 06/14/2016
| Insurance Policy # 2322-8926-02 06/11/2015 xpiration
|
| Emergency Vehicle Usa? Vehicle Conliguralion 09 - Matorcycle
' Trailer Type 00 - No traller/attachmant Cargo Bady Type (M) - No cargo body
Direction of Travel Before Crash 01 - Traller LP#
i Attached fo Powser |State Year
Northbound )
I Unit
| = : e = :
|
nilial Point of Impact  |Most Darr'laged Area  |Trailer 2 License State Year
) 12 - Position 12 12 - Position 12 |Plate #
: Underrfde/Cverride 00 - No underride or Trailer 3 License
. State Yeaar
{ override Plate #
i Traffic Conlrol Device Type 00 - No controls Vehicle Cantributing Circumstance 00 - Nong
Vehicle Maneuver 01 - Straight ahead Road Contributing Circumsiance 00 - None

Filed: 6/6/2019 2:26 PM CST Hughes County, South Dakota 32CIV17-000042
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First Event 25 - Motor vehicle in transport

Second Evanl

Third Event

Fourth Event

Most Harmful Event for this Vehicle 25 - Motor vehicle in

transport

Boes the accident involve ohe or more of the following:
= & truck having a GCWR of 10,001 or more
pounds; OR
= & vehicle displaying a hazardous malterial placard;,
OR
+ & vehicle designed to transport 9 or maore people,
Including driver

| Did Ihe accident result in one or more of the following:

+ afataility; OR

*+ an injury requiring transportation for inmediate
medical attention; OR

« a vehicle was disabled requiring a towaway from
lhe scene

gcic_:_it_:l ent Involved Vehicle - Purposs

_|Carrier Name

Street Address Sireet Address {Line 2)
City State Zip ';i DS GVYWR GCWR

Hazardous Materlal
Conlent Coda

I:I;zaraous Maderial
Released?

Hazardious Malerial
Class Code

Hazardous Materials Description

Work Zone Related? 02 - Ne

First Harmful Event? 25 = Motor vahicie in transport

Workers Present?

Work Zane 96 - Not Applicable

Locatian of First Hanmful Eveni 91 - On roadway

Work Zone Location 96 - Not Applicable

Trafficway Description 01 - Two-way, not divided

Manner of Collision 03 - Angle

Light Condition 01 « Daylight

School Bus Related? 00 - No

Weather Conditions {up to two) 01« Clea"r

D QDamaged Objecl {Property Other Than Vehicles) Estimate of Damage
A B|Qwner's Full Name - Last First Name Middie Name
M JlAddress o Address (Line 2)
A E
G C| )
ET Cily State Zip
]
Unit # 2 |Last Name TAMMEN First Name LISA |Middle Name
| P|Address 614 W DAKOTA #8 Address (Line 2)
N E[city PIERRE [State SD Zip_57501|Date of Birth |Sex 2 - Female
J R Ejection 96 - Not Applicable {(motorcycla
Injury St - itating i ’
p g|"ury Stalus 02 -Incapacitating injury lsnowmobiie, pedestrian, pedalcyciist, etc.)
R Q|Ssating Position 17 - Motorcycle passenger Safety Equipment 00 - None used
E N|air Bag Depl . i
b rBag Deployed 96 - Not Applicable {motoreycle, Sourge of Transport 01 - EMS

snowmobile, pedestrian, pedalcycis, ste.)

]Transported to AVERA PIERRE/SIOUX FALLS

EMS Trip # 16-1007

Filed: 6/6/2018 2:26 PM CST Hughes County, South Dakota

- Page

32C1v17-000042
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NOT TO SCALE

s

SrAO0>r—0

NARRATIVE
UNIT 1 WAS APPROACHING THE INTERSECTION OF GREY GOOSE RD AND SD HIGHWAY
1804. UNIT 1 DRIVER STATED THAT UNIT 1 OBSERVED VEHICLES SIGNALLING TO MAKE A
RIGHT-TURN ONTO GREY GOOSE RD FROM SD 1804. UNIT 1 CONTINUED WITH HIS
INTENTIONS TO MAKE A LEFT-TURN ONTO SD 1804, UNIT 1 DRIVER STATED THAT WHILE
ALREADY ON 1804, UNIT 1 DRIVER OBSERVED UNIT 2 APPROACHING. UNIT 1 ATTEMPTED
TO DRIVE STRAIGHT INTO THE DITCH IN AVOIDANCE, AS UNIT 2 ATTEMPTED TO BRAKE.
UNIT 2 STRUCK UNIT 1'S REAR BUMPER. AFTER STRIKING UNIT 1'S BUMPER, UNIT 2
CONTINUED MOVING AS IT EVENTUALLY SLID TO A STOP. UNIT 2 DRIVER AND PASSENGER
f REMAINED WITH THE BIKE AS IT SLID TO A STOP AND SUSTAINED HEAVY LIFE-
) THREATENING INJUR(ES. UNIT 1 DRIVER DID NOT SUSTAIN ANY INJURIES. UNIT 2 DRIVER
AND PASSENGER WERE NOT WEARING ANY PROTECTIVE GEAR. UNIT 2 DRIVER AND
PASSENGER WERE AIR-LIFTED TO SIOUX FALLS AND BROUGHT TO AVERA MCKENNAN,
UNIT 1 WAS CITED FOR A STOP SIGN VIOLATION AND NOT WEARING A SEATBELT.

Filed: 6/5/2019 2:26 PM CST Hughes County, South Dakota 32CIV17-000042
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[W|Lesi Name ALBERTSON [First Name KEFTH Middle Name FLETCHER

| |[Address 520 N CENTRAL AVE

T |Address (Lina 2)

N

E

S City PIERRE Blate 5D Zip 57501 Phons #

S

Date Notified 08/01/2016 Time Notified 18:08 Hrs, f;f: Arrived 0800/ Irime Arrived 18:18Hrs,
: . —— e aa man - ; g E 1
E Agency Type 01 - Highway Investigation Made at Scena? 01 Photos Taken? Y Date Approved 0815/
i patrol Yes 2016
| Approval Officer Last Name STAHL First Name JON Middle Name

Filed: 6/5/2019 2:26 PM CST Hughes County, South Dakota 32CIV17-000042
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SOUTH DAKOTA PUBLIC ASSURANCE ALLIANCE
{A Local Government Risk Pool)

MEMORANEUM OF GOVERNMENTAL LIABILITY COVERAGE

DECLARATIONS

Subject to the terms of this Memorandum of Governmental Liabllity Coverage, we agree with the Member to provide the
coverages as stated in this Memorandum,

This Memeorantdum of Govarnmental Liability Coverage fs istwed under and pursuant to the terms, conditions, cavenarits and
stipulations of the Intergovernmental Contract dated 01/14/1388 between the Member stated hereln end SOUTH DAKOTA
' PUBLIC ASSURANCE ALLIANCE {SDPAA]} snd any amendments thereta, All terms and conditions of sald Contractare
! incorporated herein by referance, In the ovent that any proviston of this Memorendum of Gevernmental Liabllity Coverage Is
In cenflict with or |s Inconsistent with the Intergovernmental Contract, the terms ang conditions of such Intergovarnmental
Contract shall prevall and taka precedence to the extent of such conllict or Incunsistency.

MEMBER: Clty of Pierre
MAILING ADDRESS: PO Box 1258
Plerre, 5D S7501
MEMEBER NURSBER: peg
COVERAGE PERIOD; 01/14/2016 - 01/14/2017

Commencing 8t 12:01 A.M. on the effactive date lndlcated on
the Schedule of Coverages untll terminated In accordance with
the Intergovernmental Contract,

2,000,000 per eccuirence, excepl:
5,000 per vccurvence for Medical Expenses
25,000 per aceurrence for Infunctive Reltef

i LIMIT OF COVERAGE; $
3
$
$ 5,000 per ocourrence/5,000 aggragate for Broad Legal Defense
$
$
$
§

Subitmits:

100,000 per accurrence for Property of Others

0 per acctifrence, except:
5,000 per occurrance for Injunctive Rellef
5,000 per eccurrence for Employment Related Claims

DEDUCTIBLE;

FORMS ATTACHED: GL 1025, GL. 1075, GL 1150, GL 2200, G, 1250, GL 1400

| THIS MENDRANDUR OF COVERAGE REPLAGES ALL PREVIOUSLY ISSUED RISK SHARING CERTIFICATES FOR THIS COVERAGE
| AND 15 NOT IN ADDITION THERETO,

THESE DECLARATIONS, TOGETHER WITH THE MEMORANDUM OF COVERAGE, ANY ENDORSEMENTS AND THE
INTERGOVERNMENTAL CONTRACT COMPLETE THE COVERAGE PROVIDED.

Countersigned: lune 6, 2016 By: %\m WW

| Date  Director of Underwriting

EXHIBIT

GL 1000 SDPAA 01/01/2016 % E - page10f2 CITY 4

Filed: 6/5/2019 2:26 PMCST Hughes County, South Dakota 32CIV17-000042
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) MEMBER NUMBER: 088

FORM ENDORSEMENTS

GL1075 OEDUCTIBLE ENDORSEMENT

GL1150  EXCLUSION ENDORSEMENT

GLIZ00 MORAL OBLIGATION TO PAY
i GL 1250 PROPERTY OF OTHERS COVERAGE EXTENSION
| GL1400 CHANGE OF UMITS ENDORSEMENT

CITY 6

Filed: 6/6/2019 2:26 PM CST Hughes County, South Dakota 32CIV17-000042
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South Dakota Publlc Assurance Alliance
GOVERNMENTAL LIABILITY COVERAGE EXCLUSION

This Enclorsetnent Changes the Memorandum of Governmental Liabillty Coverage.
. Please Read It Carefully.

EXCLUSION ENDORSEMENT

SECTION C.~ Exclusions

Exclusion (24} s added as follows:

(34} Fire Department, Fire Fighting activities ot Fire Department vehicles

All ather terme and condltions remain unchanged.

Thiz endorsement forms a part of the Memorandum of Govarnmantal Liabllity Caversge to wiiich {t is ttached, effectiva
during the Coverage Perfod stated in the Declarations unless otherwise stated hareln,

{The folowlng Information Is required only whan this andorsement Is lssued subsaquant to the Inception of tha Agreement Perlod.}

Endorsement Effective: 1/14/2016  Member No,: 089
Endorsamant No.: GL 1150 Member: City of Plerre

coumersgneasy: RGO O LIGMA

" Divactor of Underwriting

CITY 8

Filed: 6/6/2019 2:26 PM CST Hughes County, South Dakota 32CIV17-000042
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SOUTH DAKOTA PUBLIC ASSLURANCE ALLIANCE
{ Local Government Risk Pool)

MEMORANDUIM OF AUTONMOBILE LIABILITY COVERAGE
DECLARATIONS

Subject to the terms of this Memorandum of Automabile Liahllity Coverage, we agree with the Mambar to provide the
coverages as stated In this Mamorandum,

This Memneorandum of Automablle Lisbility Coverage is Jssued under and pursuant to the terms, condltions, covenants and
stipulations of the Intargovernmental Contract dated 01/1¢/1988 batween the Mamber stated hereln and SOUTH DAKOTA
PUBLIC ASSURANCE ALLIANCE [SDPAA) and any amendments thereto, All terms and conditlans’of sald contract are
Incorporated hareln by reference, In the svent that any provision of this Memarandum of Autornoblie Liabiltty Coverageis In
confllct with oris inconsistent with the Intergovernmental Contract, the terms and conditians of such Intergovernmental
Contract shall prevall and take precedence to the extent of such confilet or inconsistency.

MEMBER: City of Pierre
MAILING ADDRESS: PO Bow 1253
Plarre, SD 87501
MEMBER NUMBER: 082
COVERAGE PERIOD: 01/14/2016 - 94/14/2017

Commencing at 12:01 A.M, on the effective dateindlcated on
the Schedule of Coverages untll terminated in sccordance with
the Intergovarmments| Contract.

LIMIT OF COVERAGE; 5 2,000,000 per accldent; except

Sublimits; L 5,000 per person per accident,
subjact to a maximaim per accklant of $25,000 for Medlcal Expenses
s 50,000 per parsan per accident,

subject to s maxlmum per accldent of 100,000 for
Uninsured Motorlsts or Underinsured Maotorlsts

DEDUCTIBLE: $ 0 per accliant

FORMS ATFACHED: AL 2075

THIS MEMORANDUM OF AUTOMOBILE LIABILITY COVERAGE PROVIDES COVERAGE TO ALL OWNED, NON-QWNED AND HIRED
ALTOS AND REPFLACES ALLPREVIOUSLY ISSUED RISK SHARING CERTIFICATES FOR THIS COVERAGE AND I3 NOTIN ADDITION
THERETO. ’

THESE DECLARATIONS, TOGETHER WITH THE MEMORANDUM OF AUTOMOBILE WABILITY COVERAGE, ANY ENDORSEMENTS
AND THE INTERGOVEANMENTAL CONTRACT COMPLETE THE COVERAGE PROVIDED,

Countersigned; . June6,2026 By: /\‘é\w&) Wm%

Date  Director of Underwriting

EXHIBIT - pago 20f CITY 12

AL 2000 SDPAA 01/01/2016

Filed: 6/6/2019 2:26 PM C ughes County, South Dakota 32CIV17-000042

- Page 658 - TAMMEN APP 126



AFFIDAVIT: OF TYLER W. HARIGH AND CERTIFICATE OF SERVICE WITH ATTACHMENTS Page 101 of
101

South Dakota Public Assurance Alilance
AUTO LIABILITY COVERAGE CHANGE OF LIMITS ENDORSEME_NT

This Endorsement Changpes the Memorandum of Auto Liabllity Coverage.
lease Read It Carefully.

CHANGE OF LIMITS LIABILITY

This endorsement modifies the Covarages stated in the Declarations.

SUBJECT TO THE MEMORANDUM TERMS AND CONDITIONS, THE PRIOR LIMITS AND DEDUCTIBLES APPLY TO
CLAIMS FOR DAMAGES MADE DURING THE CURRENT COVERAGE TERM FOR ANY INCIDENT (OCCURRENCE,
ACCIDENT OR WRONGFUL ACT) THAT TAKES PLACE BEFORE THIS CHANGE OF LIMITS EFFECTIVE DATE,

COVERAGE PRIOR LIMITS PRIOR PRIOR
EFFECTIVE DATE COVERAGE LIMIT | DEDUCTIBLE
AUTOMOBILE LIABILITY 1/14/1997 $1,000,000 $0

All other terms and conditions remain unchanged,

This endorsement farms a part of the Memorandum of Auto Liability Covarage to which it is attachad, effactive during the
Agresmant Perlod stated In the Declarations unless otherwise stated hereln,

{The followIng (nformation 15 requirad anly when this endorsament [s bsbed subsequent to the Incaption of the Agreemunt Partod.)

Endorsement Effective: 1/14/2016  Member No.: 089
Endorsemant No.: Al 2075 Member: Clty of Piarre -

Countersigned By: /H/%‘\Sﬂ‘uqﬁ) WW’\—'

I Y Director of Underwriting

CITY 14

Filed: 6/5/2019 2:26 PM CST Hughes County, South Dakota 32CIV17-000042
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SUMMARY JUDGMENT Page 1 of 2

STATE OF SOUTH DAKOTA ) IN CIRCUIT COURT
+ 88
COUNTY OF HUGHES ) SIXTH JUDICIAL CIRCUIT

LISA A, TAMMEN and RANDALL R.
JURGENS, 32CIV17-000042

Plaintiffs,
SUMMARY JUDGMENT
Vs,

GERRIT A. TRONVOLD, an individual,
CITY OF PIERRE, a South Dakota Municipal
Corporation, and PIERRE VOLUNTEER
FIRE DEPARTMENT, a South Dakota
nonprofit corporation, jointly and severally

Defendants.

Defendants, City of Pierre, a South Dakota Municipal Corporation, and Piernre Volunteer
Fire Department, a South Dakota nonprofit corporation (collectively referred to herein as
Defendants), having moved for summary judgment, pursuant to SDCL § 15-6~56; and the Court
having held a hearing on the motions on Wednesday, June 12, 2019; and the Court having
considered alt of the records and files herein; and the Court having further considered the
arguments of counsel and the briefs that have been submitted; and the Court having issued its
memorandum opinion dated August 8, 2019; it is hercby

ORDERED, ADJUDGED AND DECREED that the Motions of Defendants for summary
judgment be, and hereby is, GRANTED., It is further

ORDERED, ATYUDGED AND DECREED that the Complaint of Plaintiffs Lisa A,
‘Tammen and Randall R. Jurgens, as against Defendants City of Pierre, 2 South Dakota
Municipal Corporation, and Pieme Volunteer Fire Department, a South Dakota nonprofit

corporation, be, and it is hereby, dismissed, on the merits, with prejudice, and that Defendants

1
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SUMMARY JUDGMENT Page 2 of 2

3ICIVIT-000042

are cntitled to a recovery of their taxable disbursements to be assessed by the Clerk, pursuant to

SDCL §§ 15-17-37 and 15-6-54(d).
Dated this! ) _day of&,@gj L 2019,
BY THE COURT:
‘_‘___._--""—""'_-—'1
/ P
Honorable Thomas L. Trimble
Clreuvit Court Judge, Retired
Attest;
Deuter-Cross, TaraJo
Clerk/Deputy
,-!;ﬂxi?i-':
g- \ \sl
ol v
2
Filed on: 08/13/2019 Hughes County, South Dakota 32CIV17-000042
- Page 1014 -
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OF THE
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APPEAL NOS. 29114, 29138
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Plaintiff and Appellant,
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RANDALL R. JURGENS,

Plaintiff and Appellant,
VS.

GERRIT A. TRONVOLD, an individual, CITY OF PIERRE, a South Dakota
municipal corporation, and PIERRE VOLUNTEER FIRE DEPARTMENT, a
South Dakota nonprofit corporation, jointly and severally,

Defendants and Appellees.

LISA A. TAMMEN,

Plaintiff and Appellant,
and
RANDALL R. JURGENS,

Plaintiff and Appellant,
VS.

GERRIT A. TRONVOLD, an individual, CITY OF PIERRE, a South Dakota
municipal corporation, and PIERRE VOLUNTEER FIRE DEPARTMENT, a
South Dakota nonprofit corporation, jointly and severally,

Defendants and Appellee

Notice of Appeal of Plaintiff and Appellant Randall R. Jurgens filed September 23, 2019,
and Notice of Appeal of Lisa A. Tammen filed September 3, 2019
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PRELIMINARY STATEMENT

Citations to the Certified Record are “R.” followed by the applicable page
numbers in the Clerk’s Index. Plaintiff and Appellant Randall R. Jurgens is referred to as
Randall. Plaintiff and Appellant Lisa A. Tammen is referred to as Lisa. Defendant and
Appellee City of Pierre is referred to as City. Defendant and Appellee City of Pierre
Volunteer Fire Department is referred to as Fire Department. Defendant Gerrit A.
Tronvold is referred to as Tronvold. References to Randall’s Appendix are designated as
“App.” There is one transcript in this appeal. References to the transcript of the summary
judgment hearing held on June 7, 2018, are designated as “HT.”

JURISDICTIONAL STATEMENT

Randall and Lisa appeal separately from the Order Granting City of Pierre’s
Motion for Summary Judgment and Granting Pierre Volunteer Fire Department’s Motion
for Summary Judgment, dated August 8, 2019. R. 1002-11. An Amended Judgment was
entered on August 26, 2019, granting summary judgment and directing entry of final
judgment pursuant to SDCL § 15-6-54(b) on the claims brought by Randall and Lisa
against City and Fire Department. R. 1016-19. Notice of Entry of Judgment was filed on
August 27, 2019. R.1020-25. Randall timely filed a Notice of Appeal on September 23,
2019. R.1059-61. This Court has jurisdiction pursuant to SDCL § 15-6-54(b).

REQUEST FOR ORAL ARGUMENT

Randall A. Jurgens respectfully requests oral argument.



IL.

I1I.

STATEMENT OF LEGAL ISSUES

Whether the record establishes that Tronvold was acting within the scope of
his employment or agency at the time of the collision.

The trial court ruled that neither City nor Fire Department was vicariously liable to
Randall and Lisa under the doctrine of respondeat superior because of the going

and coming rule.

Hass v. Wentzlaff, 2012 S.D. 50, 816 N.W.2d 96

Kirlin v. Halverson, 2008 S.D. 107, 758 N.W.2d 436

Deuchar v. Foland Ranch, Inc., 410 N.W.2d 177 (S.D. 1987)

Albert v. Mutual Serv. Casualty Inc. Co., 80 S.D. 303, 123 N.W.2d 96 (S.D. 1963)

Whether City’s liability insurance endorsement excluding coverage for “Fire
Department, Fire Fighting activities or Fire Department vehicles” in its
Governmental Liability policy applies in this case.

The trial court granted summary judgment to City on the alternative ground of
governmental immunity that is not waived due to an exclusion of coverage for “Fire
Department, Fire Fighting activities or Fire Department vehicles” in City’s
Governmental Liability policy when this exclusion is inapplicable because it applies
only to the Governmental Liability portion of City’s South Dakota Public
Assurance Alliance Policy, and not City’s Automobile liability policy which
establishes liability limits for automobile accidents.

Whether Fire Department’s Governmental Liability Endorsement is void as
against public policy.

The trial court granted summary judgment to Fire Department on the alternative
ground that Fire Department has governmental immunity that is not waived by Fire
Department’s Governmental Liability Endorsement when Fire Department’s
Governmental Liability Endorsement is void on public policy grounds because it
provides Fire Department with comprehensive coverage for damages to property
while allowing the insurer to deny liability coverage to persons injured by the
insured.



STATEMENT OF THE CASE

This is a personal injury action in the Sixth Judicial Circuit Court against
Tronvold, City, and Fire Department for the catastrophic bodily injuries sustained by
Randall and Lisa in the collision involving the pickup truck driven by Tronvold on
August 1, 2016. The original complaint was against Tronvold only, and was filed on
February 8, 2017. R.3-6.

Randall and Lisa filed their First Amended Complaint against City and Fire
Department and Tronvold, with liability of City and Fire Department based upon
respondeat superior. R.83-95. Randall and Lisa allege that Tronvold was acting within
the scope of his employment or agency as a firefighter with City and Department when at
the intersection of Highway 1804 and Grey Goose Road, Tronvold turned his pickup left
at a controlled intersection, failed to yield the right of way to oncoming traffic, failed to
maintain a proper lookout for oncoming traffic, and drove into the oncoming traffic lane
when his view was obstructed by other vehicle traffic, and caused his pickup and the
oncoming motorcycle on which Randall and Lisa were lawfully riding to collide, causing
severe and life-threatening injuries to Randall and Lisa, resulting in amputation of each of
their left legs above the knee. City and Fire Department denied liability and alleged that
Tronvold was not working within the scope of his employment at the time of the
collision. R.99-107.

City and Fire Department filed separate motions for summary judgment, arguing

that there were no disputed issues of material fact and that each was entitled to judgment

as a matter of law. R. 161-62; 246-47. Randall and Lisa separately resisted the motions.



R. 506-659; 660-828. A hearing was held before the Honorable Thomas L. Trimble,
Circuit Court Judge, Retired. Jurgens App. 001-004; R. 499-500; R.501-503.

The trial court granted both motions for summary judgment and ruled that
“Tronvold was not acting within the scope of any employment or agency at the time the
alleged accident occurred.” Jurgens App. 005-015; R. 1002-1012. The trial court further
held that City and Fire Department had governmental immunity that had not been
waived. Jurgens App. 006-015; R. 1007-1012. The trial court further concluded that if
the ruling on the scope of employment issue were reversed, a question of fact for the
jury to decide at trial would be whether the statutory immunity of SDCL § 20-9-45
applied, or whether Tronvold was acting with gross negligence. R. 1002, 1010.

The trial court granted Summary Judgment in favor of City and Fire Department.
R. 1013-1014. After stipulation of the parties, the trial court entered an Amended
Judgment certifying its judgment as a final judgment pursuant to R. 1016-1019. On
August 27, 2019, notice of entry of amended judgment was filed. R. 1020 -1025. On
September 23, 2019, Randall timely filed his Notice of Appeal and Docketing
Statement. R.1059-1067.

STATEMENT OF THE FACTS

On August 1, 2016, at approximately 6:00 p.m., nineteen-year-old Tronvold was
driving his personally owned vehicle (“POV”), a 2002 Chevrolet Silverado K2500
extended cab pickup, from his rural residence on Grey Goose Road to the “T-
intersection” with Highway 1804, which is controlled by a stop sign giving the right of

way to cross traffic on Highway 1804. Jurgens App. 088-094; R. 876, 858, 902.



Tronvold was driving to a monthly meeting of Engine Company 3, to which he
was assigned. Tronvold’s attendance was required by municipal ordinance of City. R.
754, 756. Section 2-3-415 of the Fire Department Ordinances of City requires that each
firefighter must attend “each and all of the drills and meetings” of the engine company to
which he or she is assigned, and that dismissal by the fire chief is mandatory in the event
a firefighter misses three such successive meetings or drills “without having sufficient
reason or excuse.” R. 754, 759. All bylaws of Fire Department and any engine company
are subordinated to the Fire Department Ordinances by Section 2-3-402. R. 754, 756.

Tronvold’s destination was the fire station at 721 North Poplar Avenue in Pierre,
approximately ten miles from his rural residence. R.874.

The bylaws of Fire Department require that a firefighter must either be employed
at a job within the city limits, or live within three miles of the city limits. R.750.
Tronvold worked as a mechanic at Morris Equipment in Pierre. A drive of approximately
ten miles is required to arrive at the fire station. Tronvold had already worked a full day
at Morris Equipment in Pierre. R.848,854,855 857. Tronvold left work at 4:30 p.m. drove
home, and “kind of relaxed after work.” R. 848, 877. Tronvold testified that it takes “15,
20 minutes by way I drive” to travel from Morris Equipment to his home, which places
him at his home about 5:00 p.m. R.848,877. The Engine Company meeting was
scheduled to begin at 6:30 p.m. with “EVOC” training. EVOC training consists of
firefighters simulating an emergency response by driving the fire engine and
maneuvering through an obstacle course with “cones and things.” R. 768, 781.

Tronvold was a rookie member of the Pierre Volunteer Fire Department who was

approved by the Board of Commissioners of the City of Pierre on December 22, 2015. R.



761, 767. Tronvold has dual employee and agent status with the City and Fire
Department. The Fire Department Ordinances of City establish Fire Department as a
department of the municipal government of City. R. 754-755.

Fire Department is a corporation that is funded and regulated by City. R.791-793.
The Application of the Pierre Volunteer Fire Department for an Extension of its
Corporation Charter states: “This Corporation is part of the Governmental Functions of
the City of Pierre, South Dakota and as such has no independent finances and has no
stockholders. The Nature of its business is the prevention and suppression of fires within
the City of Pierre.” R.791,793. The Fire Department stations, apparatus, and personal
protective equipment of Fire Department are all purchased by City. R.982-984.

Tronvold was driving his own private vehicle, as he was required to have to drive
to the fire station or the scene of a fire or other emergency. R. 596,599, 848-849,8609.
Firefighters are required to have their own private vehicle. The fire chief cannot recall
any person who has ever been a member of Fire Department who did not have his or her
own vehicle. R.596,606. Having his own private vehicle is essential to Tronvold, as he
lives more than ten miles from his assigned fire station. R.848, 874.

The fire chief testified that when a firefighter attends training, the department as a
whole is benefited, because a better-trained fireman is a more effective fireman. R.768,
776. The fire chief also testified that when a firefighter provides his own transportation to
training or a meeting, that he provides a benefit to Fire Department. R.768, 776.
Attending meetings benefits the fire department and members are encouraged to be as

active as possible. R.768,776. It is “essential and instrumental for a firefighter to have



transportation to a fire station and to attend training sessions.” R.768,777. Training is
“essential” to being an effective firefighter. R.768,778.

In addition to the requirement that every firefighter have a personal vehicle to
drive to the fire station, attend training, and respond to calls. Tronvold carries with him
in his pickup all of the personal protective equipment! (“PPE”) issued to him by Fire
Department. City owns all of the PPE issued to firefighters. R.848,882-885. PPE consists
of a firefighter’s “turnout gear,” which is the heavy structure firefighting gear, hood,
gloves, helmet and boots. R.982,984. The purpose of PPE is to protect the firefighter
when responding to incidents and fighting fires. R.768,775,789. Tronvold always carries
this equipment with him, because the Pierre Fire Department wants him to do so.
R.741,746.

Firefighters are expected to have their PPE with them every time there is a call.
R.741,746. Firefighters are required to have their PPE with them each time they report
for an incident and for training. Firefighters are required to have their PPE with them, or
they may store it at the fire station. R.768,775. Tronvold kept his PPE in his pickup truck,
which is a typical practice for firefighters. R.768,775. Tronvold testified that he always
keeps his PPE in his pickup, and the only time it would be removed would be if he had to
use his backseat to haul something, in which case he would use the pickup for this task
and then put his PPE back in the pickup. R.741,746. Tronvold testified that before

leaving home at 135 Dove Road, he “made sure” that he had his “gear” in his pickup.

' The Equipment Issue Checklist dated 12/22/15 signed by Tronvold describes the PPE
1ssued to him as: Bumker Coat, Bunker Pants, Boots, Gloves Structure, Gloves Rescue,
Hood, Gear Bag, Helmet, White Shirt, Blue Hat,, Black Polo, Key, Spanner, Pager, Auto
ID Plate, SOG’s, and Flashlight. R.789.



R.741,746. Tronvold was also carrying on his person a pager issued to him by Fire
Department that enables him to be summoned to respond to a call at any time. R.741-744.

Tronvold was an “employee” of the public entity known as the City, and SDCL §
3-21-1(1) and his status as employee applies “whether compensated or not.” Firefighters
are not paid what is commonly referred to as “W-2” or “payroll” compensation, and are
not reimbursed for mileage for responding to calls or attending monthly training sessions.
R.768,770. However, Tronvold either received or was eligible to receive the following
benefits, all provided and paid for by City as a member of Fire Department:

() Workers’ compensation insurance coverage. Injured firefighters are covered
by the City of Pierre’s workers’ compensation insurance. R.768,772,774.

(b) Property damage coverage and deductible reimbursement for an
“Employee’s Personal Auto” which is damaged while the firefighter
“employee” is “en route to, during or returning from any official duty
authorized by you” (defined as the “City of Pierre Fire Department” with
coverage through Continental Western through Fischer-Rounds Insurance
Agency. R.768,780-781; 275,443-444.

(c) Group accident coverage from the City of Pierre through Fischer-Rounds
Insurance Agency. R.768,779-780.

(d) Membership dues annually for the South Dakota Firefighters Association.
R.768,779.

(e) Per diem for traveling for training “outside of town.” R.768,770.

(f) “Vested” for the Length of Service Award lump-sum financial payment
from the City of Pierre after completing five years of service, paid from a
fund to which the City of Pierre makes a $10,000 annual contribution and
which, for a firefighter with twenty-five years of service retiring in 2017
would receive a lump-sum payment of $25,000. R.768,770,774,780.

In addition the property damage coverage and deductible reimbursement for an

“Employee’s Personal Auto” which is damaged while the firefighter “employee” is “en

route to, during or returning from any official duty is important to the “within the scope



of employment” question, Tronvold also had his own personal auto insurance with State
Farm. R.848, 924-925. Following the crash, Tronvold reported the crash to his mother
Paula Tronvold, the assistant fire chief for Fire Department. Mrs. Tronvold contacted
State Farm, who insured Tronvold and his personal vehicle, and inquired as to the
availability of insurance coverage. State Farm paid Tronvold for the amount of the
estimate, less the $1,000 deductible. Tronvold collected $2,443.76 ($3,443.76 less his
$1,000 deductible) from State Farm for the amount of a repair estimate from Beck
Motors Collision Center in Pierre. R. 813-816. However, instead of repairing the property
damage, Tronvold was given a replacement bumper from his employer at no cost.
Continental Western reimbursed Tronvold $1,000 for the State Farm deductible for
property damage to Tronvold’s pickup that cost Tronvold nothing.

Fire Department exercises control over its firefighters” conduct with respect to
driving their personal vehicles by written policies. R.596,616. Driving to engine company
drills and meetings is a natural and incidental activity of a firefighter. R.596, 615.

Fire Department policies prescribe where a firefighter may park his or her
privately owned vehicle in responding to a call, the manner in which a firefighter is to
arrive at an incident scene, and that a firefighter may not pass another firefighter in
driving to an incident scene. R.596, 616-617. Fire Department also regulates the use of
personal vehicles by firefighters by requiring that a firefighter comply with the rules of
the road when responding to a call. R.596,616-617.

Immediately above the license plate on the front bumper of Tronvold’s pickup, a
“fire engine red” “half-plate” displays in large white capital letters against a “fire engine

red” background: “MEMBER FIRE DEPT.” Underneath in smaller, capitalized white



letters: “PIERRE FIRE DEPT.” The half-plate was issued to him by Fire Department and
paid for by City. R.794.

The “Best Practices Manual” of Fire Department prescribes the best practices that
firefighters are to follow. R.596,618. The Best Practices Manual was effective on August
1, 2016. R.596,619. The Manual states that “firemen should carry their issued protective
clothing and pagers” at all times unless their captain approves storing their PPE at the fire
station. R.596,620.

At approximately 6:00 p.m., Tronvold approached the stop sign on Grey Goose
Road where it ends in a T-intersection with Highway 1804. He needed to turn left onto
Highway 1804 in order to reach his destination. Tronvold disregarded the rules of the
road governing stop signs and yielding the right-of-way, which he had promised to obey
as part of the laws of South Dakota when he became a firefighter. R.596, 616. Tronvold
turned left onto Highway 1804, and into the oncoming lane occupied by the motorcycle
on which Randall and Lisa were riding. Randall and Lisa slammed into the left rear of
Tronvold’s pickup truck. The collision was reported to law enforcement at 6:06 p.m.
R.790.

Tronvold told law enforcement that he could not see the motorcycle on which
Randall and Lisa were riding because his view was obstructed by other vehicle traffic
making right-hand turns in the turning lane off of Highway 1804 onto Grey Goose Road.
R.848,898-906. Tronvold told the investigating officers that he did not see or hear the
oncoming motorcycle. R.817. The first law enforcement officer on the scene reported to
his colleague that the radio in Tronvold’s pickup was blaring “extremely loud” when he

arrived at the scene. R.817. Tronvold was charged by law enforcement with violating

10



SDCL § 32-29-2.1 for failure to yield/stop at a controlled intersection and for not wearing
a seat belt. He pled guilty and was fined. R. 848,918-919. Randall was not charged with
any violations.

Randall and Lisa sustain multiple, catastrophic, and permanent life-altering
injuries, with the amputation of each of their left legs above the knee, along with other
severe and permanent bodily injuries, months of hospitalization, extensive in-patient and
out-patient physical therapy and rehabilitation, additional surgeries, prosthetic limbs, loss
of mobility, loss of income, loss of employment, and huge hospital and medical bills.
While Randall and Lisa were hospitalized in critical condition in Sioux Falls and fighting
for their lives, Tronvold completed the remaining portions of the South Dakota Certified
Firefighter Course. He was issued the “yellow helmet” which signifies the end of his
rookie member status R.768,783.

At the time of the collision, Fire Department had a commercial auto liability
policy that provided coverage for certain accidents and injuries, and City was insured by
the South Dakota Public Assurance Alliance. Tammen App.111-115.

STANDARD OF REVIEW

The South Dakota Supreme Court “reviews summary judgment determinations de

novo, independent of the trial court’s decision.” Johnson v. Rapid City Softball Ass’n,

514 N.W.2d 693, 695 (S.D. 1994):

“[W]e must determine whether the moving party demonstrated the
absence of any genuine issue of material fact and showed entitlement to
judgment on the merits as a matter of law. The evidence must be viewed
most favorably to the nonmoving party and reasonable doubts should be
resolved against the moving party. The nonmoving party, however, must
present specific showing that a genuine, material issue for trial exists. Our
task on appeal is to determine only whether a genuine issue of material
fact exists and whether the law was correctly applied. If there exists any

11



basis which supports the ruling of the trial court, affirmance of a summary
judgment is proper.”

Hass v. Wentzlaff, 2012 S.D. 50, P11, 816 N.W.2d 96, 101, citing Saathoff v. Kuhlman,
2009 S.D. 17, P11, 763 N.W.2d 800, 804.

A prima facie case is established for summary judgment purposes when there are
facts in evidence which if unanswered would justify persons of ordinary reason and

fairness in affirming the question which the plaintiff is bound to maintain. Domson, Inc.

v. Kadrmas Lee & Jackson, 2018 S.D. 67, P23, 918 N.W.2d 396, 403. “The existence of

a duty in a negligence action is a question of law, subject to de novo review by this

Court.” Kirlin v. Halverson, 2008 S.D. 107, 758 N.W.2d 436.

“The question of whether the act of a servant was within the scope of employment

must, in most cases, be a question of fact for the jury.” Deuchar v. Foland Ranch, Inc.,

410 N.W.2d 177 (S.D. 1987).
ARGUMENT
I. The trial court erred in applying the going and coming rule as the sole basis
to determine scope of employment and failed to apply the test of
foreseeability adopted by this Court to analyze respondeat superior claims
based upon the Restatement (Second) of Agency and enterprise liability.
The trial court ruled that Tronvold’s actions were not foreseeable as a matter of

law and granted City and Fire Department’s motions for summary judgment, concluding

that: “[TThe Court finds no respondeat superior liability for the Department nor the City

because of the going and coming rule.” Jurgens App 005-15. The trial court made
findings of fact that:

“[T]he Department in no way indicates that firefighters must drive to the Firehall
for the meetings. Nor does the fact that Tronvold had his emergency equipment
with him place this commute within the scope of his agency for the Department.
Neither the Department nor the City could foresee that Tronvold’s actions driving
to a monthly meeting would result in a consequence for either entity. For these

12



reasons, the Court finds that the accident did not arise out of Tronvold’s duties to
the Department and thus, the Court finds no respondeat superior liability for
either the Department or the City.” Jurgens App. 005-15.
The trial court relied exclusively on the going and coming rule in worker’s compensation
cases to find that Tronvold was not acting within the scope of any employment or agency
at the time of the collision. In basing its decision solely on the going and coming rule, the
trial court ignored the well-established precedent of this Court in determining vicarious

liability in employment and agency cases under the doctrine of respondeat superior and

the Restatement (Second) of Agency?.

The undisputed material facts demonstrate clearly that Tronvold’s actions at the
time and place of the collision were, at least in part, to benefit City and Fire Department
and further their activities. Consequently, a proper analysis of vicarious liability for

purposes of respondeat superior and the principles set forth in Restatement (Second) of

Agency and the foreseeability test adopted by this Court was neither undertaken nor

articulated by the trial court and the trial court based its analysis solely on the going and
coming rule which is applicable to worker’s compensation cases.

The following decisions discuss the going and coming rule: Lloyd v. Byrne

Brands, 2011 S.D. 28, 799 N.W.2d 727; Mudlin v. Hills Materials Co., 2005 S.D. 64, 698

N.W.2d 67; Bender v. Dakota Resorts Mgmt. Group, Inc., 2005 S.D. 81, 700 N.W.2d

739; South Dakota Pub. Entity Pool for Liab. v. Winger, 1997 S.D. 77, 566 N.W.2d 125;

2 In particular, 88 228 (General Statement) and 229 (Kinds of Conduct Within Scope of
Employment) of the Restatement (Second) of Agency. “Restatement (Second) of Agency
has played a prevalent role in our vicarious liability jurisprudence as we often look to it
for guidance.” Hass v. Wentzlaff, 2012 S.D. at 121, 816 N.W.2d at 103, n. 3. “Of course,
the Restatement’s pronouncements are not binding on this Court; nevertheless, have
found its reasoning persuasive in many instances.” Chem-Age Indus., Inc. v. Glover,

2002 S.D. 122, 33, 652 N.W.2d 756, 770.
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Aadland v. St. Luke’s Midland Regional Medical Ctr., 537 N.W.2d 666 (S.D. 1995);

Pickrel v. Martin Beach, Inc., 80 S.D. 376, 124 N.W.2d 182 (S.D. 1963).

This Court describes workers’ compensation cases “useful” for purposes of
determining “scope of employment questions. However, to focus only on these cases
ignores the substantial body of authority dating back from at least 1963 in the well-
established principles of vicarious liability in the doctrine of respondeat superior and

Restatement (Second) of Agency in the employment context. This body of authority

determines foreseeability in the context of the “particular enterprise” in which the
employer or agent is engaged for purposes of determining the “scope of employment” in

each factual context. Justice Konenkamp explains this analysis in South Dakota Pub.

Entity Pool for Liab. v. Winger, 1997 S.D. 77,  8:

“We resort to worker’s compensation cases because those decisions are useful in
exploring the themes surrounding scope of employment questions. Yet we are not
bound here to liberally construe coverage as we are in workers’ compensation
matters. . . . Legal precepts surrounding respondeat superior also help to
conceptualize activities encompassed within ‘scope of employment,” meaning “in
the context of the particular enterprise an employee’s conduct is not so unusual or
startling that it would seem unfair to include the loss resulting from it among
other costs of the employer’s business.” Leafgreen v. American Family Mut. Ins.
Co., 393 N.W.2d 275, 280 (SD 1986) (quoting Rodgers v. Kemper Const. Co., 50
Cal. App. 3d 608, 124 Cal. Rptr. 143, 148-49 (CalCtApp 1975)); Deuchar v.
Foland Ranch, Inc., 410 N.W.2d 177, 180 (S.D. 1987); Alberts v. Mut. Serv. CAs.
Ins. Co., 80 S.D. 303, 306-07, 123 N.W.2d 96, 98 (1963).” (Emphasis added).

These authorities place the focus properly on the “particular enterprise” to determine
“scope of employment” issues and incorporate “the enterprise liability justification for

respondeat superior” that was first adopted by the California Supreme Court in Hinman v.
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Westinghouse Electric Co., 471 P.2d 988, 991 (Cal. 1970)3. The Hinman test, as
formulated by the California Supreme Court, states “that exceptions will be made to the
‘going and coming’ rule where the trip involves an incidental benefit to the employer, not
common to commute trips by ordinary members of the work force.”” Id. It is implicit in
the trial court’s ruling, although not articulated as such, that the trial court found that
Tronvold’s drive to the monthly mandatory engine company meeting was a “common
commute trip made by ordinary members* of the work force.”

This Court follows the Restatement when applying that doctrine of respondeat

superior in employment-related contexts. Leafgreen v. Am. Family Mut. Ins. Co., 393

N.W.2d 275 (S.D. 1986); Deuchar v. Foland Ranch, Inc., 410 N.W.2d 177 (S.D. 1977);

Hass v. Wentzlaff, 2012 S.D. 50, 816 N.W.2d 96, 104; Kirlin v. Halverson, 2008 S.D.

107, 758 N.W.2d 436.

These principles are summarized in in Hass v. Wentzlaff, 2012 S.D. 50, 816

N.W.2d 96, 102-103:

“The doctrine of respondeat superior ‘holds an employer or principal
liable for the employer’s or agent’s wrongful acts committed within the
scope of the employment or agency.’ Black’s Law Dictionary 1426 (9" ed.
2009). ‘[ The question of whether the act of a servant was within the scope
of employment must, in most cases, be a question of fact for the jury.’
Kirlin v. Halverson, 2008 S.D. 107, 1 16, 758 N.W.2d 436, 444 (citations
omitted).

We apply a two-part test when analyzing vicarious liability claims. See id.
11 _24-25. [Footnote omitted]. ‘[T]he fact finder must first determine
whether the [act] was wholly motivated by the agent’s personal interests or
whether the act had a dual purpose, that is, to serve the master and to
further personal interests.” Id. { 24. ‘When a servant acts with an intention

3 Comment, Pouring New Wine Into An Old Bottle: A Recommendation for Determining
Liability of An Employer Under Respondeat Superior, 39 S.D. L. Rev. 570, 583-85
(“New Wine Into An Old Bottle”).

* New Wine Into An Old Bottle, supra note 3, at 583-84.
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to serve solely his own interests, this act is not within the scope of
employment and his master may not be liable for it. Id. ‘If the act was for
a dual purpose, the fact finder must then consider the case presented and
the factors relevant to the act’s foreseeability in order to determine
whether a nexus of foreseeability existed between the agent’s employment
and the activity which caused the injury.’ Id. 9 25. ‘If such a nexus exists,
the fact finder must, finally, consider whether the conduct is so unusual or
startling that it would be unfair to include the loss caused by the injury
among the costs of the employer’s business.” Id. (citing Leafgreen v. Am.
Family Mut. Ins. Co., 393 N.w.2d 275, 280-81 (S.D. 1986)). Hass v.
Wentzlaff, 2012 S.D. 50 {{ 20-21, 816 N.W.2d 96, 102-103. (Emphasis
added).

Kirlin states that, “In respondeat superior, foreseeability includes a range of
conduct which is ‘fairly regarded as typical of or broadly incidental to the enterprise
undertaken by the employer.” Id. (citing Rodgers v. Kemper Construction Co., 50
CalApp3d 608, 618-190, 124 Cal. Rptr. 143 (1975)) (emphasis added). The Leafgreen
foreseeability formulation was guided by Rodgers and the Restatement (Second) of
Agency. Both continue to provide guidance on what is foreseeable and, therefore, what is
within the scope of employment.” 2008 S.D. at q 14, 758 N.W.2d at 444.

Foreseeability is viewed from the negligent party’s perspective. Iverson v. NPC

Int’l, Inc., 2011 S.D. 40, 801 N.W.2d 275. “[N]ormal human traits” should be considered

in determining scope of employment and foreseeability. Kirlin v. Halverson, 2008 S.D.
107 947, 758 N.W.2d 436, 452

The holdings in these decisions are applicable to this case to determine the
question of foreseeability in the context of Tronvold’s scope of employment inquiry.

These principles were applied in Alberts v. Mutual Serv. Casualty Inc. Co., 80 S.D. 303,

123 N.W.2d 96 (S.D. 1963), in which the doctrine of respondent superior was applied in

a in an automobile collision context..
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In Alberts, a state highway employee was involved in an automobile accident, in
his own vehicle, while returning from another shop after retrieving a necessary
lawnmower part. 123 N.W.2d at 98-99. The jury found in favor of the employee and the
defendant’s insurance company appealed. Although the employee did not have express
permission to drive to the other shop and obtain the part, this Court held that the drive
was reasonably incidental to his employment for purposes of whether the employee was
acting within the scope of his employment. 1d. at 98. This Court cited Restatement
(Second) Agency, §§ 228(1) and 229 and analyzed the employee’s actions under these
principles. Id. at 98-99. The Court noted that travel regulations of the State Board of
Finance did not provide for travel reimbursement to the employee when he used his
personal car and the accident occurred. 1d. at 102.

The Court affirmed the jury verdict for the employee and held:

The evidence establishes no prohibition to the use of personal cars on state

business and no orders or directions from Dangel or any superior employee of the

highway department as to what should be done in a similar situation. Under these
facts and circumstances, we conclude that reasonable minds could differ and it
was for the jury to decide whether or not Anderson had implied authority to use
his own car to make the trip to Sioux Falls for the repair part. In our modern
industry, the use of a car by an employee who owns one to perform tasks
incidental to his employment has become so normal that implied authority for

such usage is readily accepted. See Boynton v. McKales, 139 Cal. App. 2d 777,
294 P.2d 733.” Id. at 101-02. (Emphasis added).

In the 1963 Alberts opinion, in its analysis of the “scope of employment”

question, the Court quoted in full the ten factors set forth in Restatement (Second)

Agency 8 229 that this Court nearly fifty years later would again set forth in full in Hass
v. Wentzlaff, 2012 S.D. 50, 816 N.W.2d 96,. Compare Alberts, 123 N.W.2d at 98-99

with Hass, 2012 S.D. at 1 28, 816 N.W.2d at 104-05.
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In Hass, this Court observed that it looks to Restatement (Second) of Agency, §
229(2) for “helpful criteria” in analyzing foreseeability as it relates to vicarious liability.
Ten factors are identified that are relevant to the scope of employment inquiry: (1)
whether or not the act is commonly done by such servants; (2) the time, place, and
purpose of the act; (3) the previous relations between the master and the servant; (4) the
extent to which the business of the master is apportioned between different servants; (5)
whether or not the act is outside the enterprise of the master or, if within the enterprise,
has not been entrusted to any servant; (6) whether or not the master has reason to expect
that such an act will be done; (7) the similarity in quality of the act done to the act
authorized; (8) whether or not the instrumentality by which the harm is done has been
furnished by the master to the servant; (9) the extent of departure from the normal
method of accomplishing an authorized result; and (10) whether or not the act is seriously
criminal. Id.

The facts of this case present this Court with application of the enterprise theory
of liability for respondeat superior in a motor vehicle case not arising from the narrow
principles of the “going and coming” rule in workers’ compensation cases.

For example, other analogous decisions of this Court look to Restatement

(Second) Agency § 8§ 228, 229, outside of the motor vehicle context. The precedent

developed in the workers’ compensation context, although somewhat useful, is not
binding on this Court, and the principles applied have been characterized by “archaic law

and precedent” and requiring “reliance on antiquated views that deprives deserving
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plaintiffs of the right to reach the ‘deep pocket’ of employers for compensation for
accident-related injuries.>”

For example, Deuchar v. Foland Ranch, Inc., 410 N.W.2d 177, 180 (S.D. 1987),

followed Restatement (Second) Agency 88 228-229 to determine whether a ranch

employee’s actions in leading an unauthorized hunting expedition were within the “scope

of employment.” It was undisputed that the hunt had no business purpose and that no

money exchanged hands. The ranch employee mistook the plaintiff for a wounded deer

and shot him. The trial court granted summary judgment in favor of the employer. 410

N.W.2d at 181-82. This Court reversed the trial court and remanded to the trial court,

concluding that summary judgment in favor of the employer was erroneous. 1d. at 182.
The Court declared that:

“Issues of negligence or related matters are ordinarily not susceptible of
summary adjudication. Wilson, 83 S.D. at 213; 157 N.W.2d at 22. This Court has
specifically held that the question of whether the act of a servant was within the
scope of employment must, in most cases, be a question of fact for the jury.
Lovejoy v. Campbell, 16 S.D. 231, 237, 92 N.W. 24, 26 (1902). See Restatement
(Second) of Agency § 228, comment d. Therefore, we reverse and remand to the
circuit court, as summary judgment in favor of Foland Ranch was erroneously
granted. Genuine issues of material fact remain as to whether Anderson was
within the scope of his employment (as measured by the Leafgreen foreseeability
test. 393 N.W.2d at 280-81) when he guided plaintiff’s hunting party and fired the
bullet which struck plaintiff in the leg.” 1d. at 181-82.

Deuchar relies upon the Leafgreen foreseeability test that was formulated in superior

described in Rodgers v. Kemper Const. Co®., 50 Cap. App.3d 608, 124 Cal. Rptr. 143

(1975). Leafgreen states the test as follows:

> New Wine Into An Old Bottle, supra note 3, at 570.

® In New Wine Into An Old Bottle, supra note 3, at n. 111, the author states that, “The
Rodgers decision, which the court follows, draws from the Hinman decision for the
proposition of enterprise liability. Rodgers, 124 Cal. Rptr. At 148-49. Although the
Rodgers decision does not address the ‘going to and from work’ scenario, it would not be
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“We think it fairly stated that a principal is liable for the tortious harm cause by an
agent where a nexus sufficient to make the harm foreseeable exists between the
agent’s employment and the activity which actually caused the injury; foreseeable
is used in the sense that the employee’s conduct must not be so unusual or
startling that it would be unfair to include the loss caused by the injury among the
costs of the employer’s business.” Leafgreen v. American Family Mut. Ins. Co.,
393 N.W.2d 275, 280-81 (S.D. 1986). (Emphasis added).

In addition to identifying the proper test of foreseeability to apply to the question whether
test to determine whether the conduct of an employee was “within the scope of his
employment,” Deuchar recites the ten factors of Restatement (Second) of Agency, § 229
that the Court identified in Alberts in 1963, to determine whether the act of any employee
is within the scope of employment. Deuchar, 410 N.W.2d at 180-81. Nevertheless, the
holding in Deuchar rests on the focal question of, “Were the servant’s acts in furtherance

of his employment?” Id. at 181.

Although Leafgreen does not rely upon Restatement (Second) Agency 88 228-
229, Leafgreen clearly adopts the enterprise theory, through the Rodgers decision, as the
basis for its application of respondeat superior.

Kirlin v. Halverson holds that:

“Wrongful activity can be foreseeable upon common experience. We use the
‘totality of circumstances test’ in evaluating foreseeability. Liability is not
contingent upon foreseeability of the ‘extent of the harm or the manner in which it
occurred. This means that the exact harm need not be foreseeable. Rather, the
harm need only be within the class of reasonably foreseeable hazards that the duty
exists to prevent.” 2008 S.D. 107, 4 38, 758 N.W.2d 436, 451. (quoting State
Auto Ins. Companies, 2005 SD 89, P 25, 702 NW2d at 388-89). (Emphasis
added). (Italics in original).

In analyzing scope of employment questions, this Court has observed:

difficult to postulate that South Dakota could adopt the Hinman decision in its own
‘going to and from work’ situations. Deuchar, 410 N.W.2d 181 (focusing on employee’s
actions that appear to further the employer’s interests).”
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“In giving meaning to the phrase ‘within the scope of employment,” we have
stated: ‘[W]ithin the scope of employment’ has been called vague but flexible,
referring to “those acts which are so closely connected with what the servant is
employed to do, and so fairly and reasonably incidental to it, that they may be
regarded as methods, even though quite improper ones, of carrying out the
objectives of the employment.”” Kirlin v. Halverson, 2008 S.D. 107, 1 12, 758
N.W.2d 436, 445.

Kirlin reversed and remanded the case to the circuit court, ruling that the circuit court
erroneously granted summary judgment in favor of employer and genuine issues of
material fact remained whether employee was within the scope of his employment when
he assaulted another worker.

Randall and Lisa contend that under these well-established principles of
respondeat superior and the summary judgment standard of review, and the principles set
forth in Restatement (Second) Agency, 8§ 228-229, that Tronvold’s actions on August 1,

2016, at the time and place of the collision, have a nexus sufficient to make the harm

foreseeable as to Tronvold’s employment and the activity which actually caused the

injury, and that his conduct is foreseeable as a matter of law such that nothing in

Tronvold’s conduct was so unusual or startling that it would be unfair to include the loss

caused by the injury among the costs of the emplover’s business. Tronvold’s actions were

not seriously criminal, although Randall and Lisa do contend that Tronvold’s actions
were grossly negligent, or constitute willful and wanton conduct.

Randall contends that the following constitute impermissible factual findings
made by the trial court that require reversal of the summary judgment motions and
remand to the trial court.

First, the trial court ruled as a matter of law that neither City nor Fire Department

“could foresee that Tronvold’s actions driving to a monthly training meeting would result
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in a consequence for either entity” as the trial court ruled. Jurgens App.005-015; R. 1002-
1007.

Second, the trial court’s memorandum decision rejected Randall’s request that the
monthly engine company training “satisfies the dual purpose test because the training
was, ‘at least in part out of the intent to serve his employer’s purposes.”” Jurgens
App.005-016; R.1002,1006.

Third, the trial court found that the only requirement of City and Fire Department
with respect to driving vehicles was that “firefighters have reliable transportation and
attend a certain percentage of meetings . . .” R.1002,1006. The fire chief testified
unequivocally that firefighters must have their own personal vehicles. R.596,599.

Fourth, the trial court found that, “the Department in no way indicates that
firefighters must drive to the Firehall for the meetings.” R.1002-1006. The fire chief
testified that driving to Engine Company meeting, trainings and drills is an “essential part
of being a firefighter.” Tronvold’s home is approximately ten miles from the fire station.
For purposes of summary judgment, Randall and Lisa, as the non-moving parties, are
entitled to have Tronvold’s age of nineteen, the distance from the fire station, and the
testimony of the fire chief, all viewed in the light most favorable to them.

Fifth, the trial court found that, “Nor does the fact that Tronvold had his
emergency equipment with him place this commute within the scope of his agency for the
Department.” R.1002,1006-1007. The trial court decided this question of fact against
Randall and Lisa and in favor of City and Fire Department. The trial court, in making
these findings of fact, disregarded that City and Fire Department provided property

damage coverage and deductible reimbursement for an “Employee’s Personal Auto”
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which is damaged while the firefighter “employee” is “en route to, during or returning
from any official duty authorized by you (defined as the “City of Pierre Fire Department”
with coverage through Continental Western. R.768,780-781; 275, 443-444.

Moreover, as noted above, Fire Department provided and City paid for property
damage coverage for Tronvold’s privately owned pickup, and Tronvold’s insurance claim
was paid on the basis that he was engaged in an “official duty” at the time of the drive to
engine company training. On that basis, the scope of Tronvold’s employment was
expanded for purposes of his employment and agency with City and Fire Department

within the meaning of Pickrel v. Martin Beach, Inc., 80 S.D. 376, 124 N.W.2d 182 (S.D.

1963).

This Court has recognized that transportation benefits provided to an employer

can be sufficient to expand the course of employment. Pickrel v. Martin Beach, Inc., 80
S.D. 376, 124 N.W.2d 182. The Court held that: “The facts here fall squarely within the
above exception to the ‘going and coming’ rule. Pickrel was an outside employee injured
and killed while riding home in a conveyance belonging to and furnished by his employer
according to the express terms of the contract of employment which in effect, expanded
the course of employment.” Id. at 183-84.

In construing the phrases “arising out of employment” and “in the course of
employment” for purposes of workers’ compensation cases, this Court states that, “while
each factor must be analyzed independently, they are part of the general inquiry of
whether the injury or condition complained of is connected to the employment.

Therefore, the factors are prone to some interplay and deficiencies in the strength of one
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factor are sometimes allowed to be made up by strength in the other.” Mudlin v. Hills

Materials Co., 2005 S.D. 64, 1 9, 698 N.W.2d 67, 71.

Vanessa Mudlin was employed in highway construction as a flagger, laborer, and
material spreader. When she drove to company headquarters to travel with her crew to
the jobsite, the crew had already departed and she drove her personal vehicle to the site.
On the way to the site, she fell asleep at the wheel, and as a result her car left the road and
rolled twice, causing her to suffer injuries that required several weeks of hospitalization.
She was not wearing a seatbelt.

Mudlin brought a claim for workers’ compensation benefits and was awarded
benefits at the administrative hearing. Hills appealed and the circuit court affirmed the
award. This Court noted that it was typical for Hills’ employees to drive their personal
vehicles to job sites. While meeting beforehand at the quarry was a common company
practice, it was not required. Ultimately, the employees were required to show up at the
job site at a certain time regardless of their method of transportation. 2005 S.D. 64, { 3,
698 N.W.2d at 70, n. 2. Hills had a specific policy that required employees to use their
personal vehicles to get to and from the job site when company vehicles were not
available. Id. at § 3, 698 N.W.2d at 72.

The Court first concluded that with respect to the “arising out of the
employment,” the act of traveling to the job site in her personal vehicle on the day of the
accident was an activity “in which the employee might reasonably engage.” Id. at { 13,
698 N.W.2d at 73. The Court concluded that, “Nothing in the record suggests that Hills
would not have expected Mudlin to use her personal vehicle to travel to the job site on

June 7, 1999, and compensate her for the trip.” 1d. As such, the Court reasoned, “there is
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a casual connection between the injuries that Mudlin sustained and her employment.
Therefore, Mudlin’s injuries ‘arose out of her employment.”” 1d. at ] 14, 698 N.W.2d at
73.

In addressing the “in the course of employment,” Mudlin emphasizes that:

“This Court has made it clear that the words ‘in the course of employment’ refer

to the time, place and circumstances of the injury. Bearshield v. City of Gregory,

278 N.W.2d 166, 168 (SD 1979). ‘An employee is considered within the scope of

his employment if he is doing something that is either naturally or incidentally

related to his employment or which he is either expressly or impliedly authorized
to do by the contract or the nature of the employment.” Id. at § 15, 698 N.W.2d at

73.

Mudlin affirmed the award of workers’ compensation benefits and concluded that, “In
summary, the controlling factors here are travel pay, custom and usage, and company
policy. Mudlin’s travel extended beyond an employee’s normal commute to or from

work, and falls outside of the ‘going and coming’ rule.” Id. at § 18, 698 N.W.2d at 74.

In this case, Tronvold was required to attend the monthly engine company
meeting by municipal ordinance. In this case where Tronvold, in addition to being
impliedly, if not expressly authorized to use his personal vehicle to attend a mandatory
engine company meeting, and where property damage insurance was provided at no cost
to Tronvold in the event he was in a motor vehicle collision while en route to, during, or
returning from the engine company meeting, once which the insurance carrier and Fire
Department considered an “official duty,” the trial court found that Tronvold was simply
engaged in a “commute” and that the engine company training that Tronvold was driving

to attend was “one training” that was not “required or naturally and incidentally related to

Tronvold’s firefighter duties.” R.1002,1006.
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Benefits, such as an employee permitted by his supervisor to take a ski run during
an afternoon break at a ski resort has been held to constitute implied authorization by his
employer for purposes of determining whether an injury occurring during that activity

was within the scope of employment. Bender v. Dakota Resorts Mgmt. Group, Inc., 2005

S.D. 81, 700 N.W.2d 739. The Court based its holding on the activity being a “common
and accepted practice and a regular incident of employment.”

The Court further determined that the ski resort “derived a substantial direct
benefit from the activity in that the opportunity to ski and snowboard during work breaks
was an inducement to attract employees.” 2005 S.D. at 18, 700 N.W.2d at 745.

In addition to constituting an express or at least impliedly authorized use of
Tronvold’s private vehicle in the scope of his employment, the property damage coverage
provided to Tronvold with Continental Western provided by Fire Department and paid
for by City, served as an inducement for Tronvold to use his own vehicle to drive to
Engine Company meetings, training, and drills, and to use his vehicle carrying his PPE
on board, ready and able to respond to calls and emergencies on a 24/7 basis.

If the trial court is affirmed and its decision stands, it would be the equivalent of a
finding that at the time of the collision, Tronvold had “embarked on a frolic of his own

with no underlying purpose of furthering his master’s business.” Deuchar v. Foland

Ranch, Inc., 410 N.W.2d at 181 (citing Restatement (Second) of Agency § 234).

One cannot say that under these undisputed material facts, that Tronvold’s
“conduct is to unusual or startling that it would be unfair to include the loss caused by the

injury among the costs of the employer’s business.”
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Viewing the facts in the light most favorable to Randall and Lisa, Tronvold was
driving to comply with the duties of his employment and agency as a firefighter of City
and Fire Department within the scope of his employment.

II.  Whether City’s liability insurance endorsement excluding coverage for “Fire
Department, Fire Fighting activities or Fire Department vehicles” in its
Governmental Liability policy applies in this case.

Plaintiff and Appellant Randall R. Jurgens joins in the Arguments and Authorities
of Plaintiff and Appellant Lisa A. Tammen as set forth in her Brief of Appellant Lisa A.
Tammen. The issue as stated by Randall is worded differently from the Brief of

Appellant Lisa A. Tammen.

III. Whether Fire Department’s Governmental Liability Endorsement is void as
against public policy.

Plaintiff and Appellant Randall R. Jurgens joins in the Arguments and Authorities
of Plaintiff and Appellant Lisa A. Tammen as set forth in her Brief of Appellant Lisa A.
Tammen. The issue as stated by Randall is worded differently from the Brief of
Appellant Lisa A. Tammen.

CONCLUSION

Tronvold was acting on behalf of and for the benefit of City and Fire Department
within the scope of his employment and agency. Neither City nor Fire Department is
protected by sovereign immunity. Randall and Lisa therefore request that this Court

reverse the trial court’s entry of summary judgment and remand this case for jury trial.
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STATE OF SOUTH DAKOTA ) IN CIRCUIT COURT

188
* 'COUNTY OF HUGHES- Y A SIXTH JUDICIAL-CIRCUET. -.
Bk ok ok ko ch ok kA E RN KA K Y RN RN F A AN F N RS RS KR R Rk kS
¥
LISA A. TAMMEN and RANDALLR. * CIv, 17-42
JURGENS, *
L]
Plaintiffs, ®
¥
Vs, *
*
GERRIT A. TRONVOLD, an individual, *
CITY OF PIERRE, a South Dakota ‘ AMENDED JUDGMENT
Mumicipal Corporation, and PIERRE *
VOLUNTEER FIRE DEPARTMENT, a *
South Dakota nonprofit corporation, jointly  *
and severally, *
]
*
*®

Def‘gndants.
AR R AR A AN B2 F R R R R R A AR F R P RN A R R R RS FF E DR R RN N RIS
Defendants, City of Pierre, a South Dakota Municipal Corporation, and Pierre Volunteer
Fire Department, a South: Dekota nonprofit cotporation (collectively referred to herein as
Defendants), having moved for summary judgment, pursuant to SDCL § 15-6-56; and the Cowt
having held & hearing on the motions on Wednesday, June 12, 2019; and the Court having
considered all of the records and files herein; and the Court having further considered the
urguments of counsel and the briefs that have been submitted; and the Court baving issved its
memorandum opinion dated August 8, 2019; it is hereby
ORDERED ADJUBGED AND DECREED as follows:
§. Defendants’ Motions for Summary Judgment are GRANTED,
2. The Complaint of Plaintiffs Lisa A. Tammen and Randall R. Jurgens, as against

Defendants City of Pierre, a South Dakola Municipal Cerporation, and Pierre
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Volunteer Fire Depariment,.a South Dakota nonprofit corporation, are hereby
~dismissed; on the merits, with prejudice;and-that Defendants-are entitled @ a-—e- —
recovery of their taxable disbursernents to be assessed by the Clerk, pursuant to
SDCL §§ 15417-37 and 15-6-54(d);

. The Court finds that there is no just reason for delay and that this judgment shall
be entered as a final judgment pursuant to SDCL § 15-6-54(b). The Court rclied
upon the following factors in granting this certification:

a, This case involves alleged injurics stemming from a motor vehicle
accident that occurred in August 2016 involving the Plaintiffs and
Defendant Gerrit Tronvold,

b. The Court has determined that Defendant Tronvold was not acting within
the scope of any employment or agency at the time that the alleged
accident occurred;

¢. Following the order granting Summary Judgiment in favor of Defendants,
the only remaining claim is against Defendant Tronvold. That claim is
separate and distinct and not direcily related to the issues addressed by this
Court in the @xder granting Sunmmary Judgment to these Defendants;

d. Afier balancing the competing factors presentin the case, the trial court has
tound that it is in the best interest of sound judicial administeatian, judicial
economy, and public policy to certify the judgment as final pussuant to
SDCL § 15-6-54(b}, and the court relies onthe following factors in reaching

this conclusion:

JURGENS APP 002



@) There are no wnadjudicated claims against the dismissed
S wmmeeDefendants; o U T

{ii) The need for review will not be mooted by further litigation;

(tii) The trial court will not be obliged to consider the claims against the
City of Pierre and the Pierre Volunteer Fire Department a second
time;

(iv) There are no counterclaims that may result in a sctoff against this
judgment, if certified as final;

{v) Declining to certify this matter a5 a final judgment pursuant to
SDCL § 15-6-54(b) may sesult in duplicate proceedings including
lwo jury trials rather than one, and the potential for one or more
additienal appeals.

e. Given the underlying facts of this case, a final determination of the issues
involving the dismissed Defendants will more likely than not decide
whether this case goes to rial and whether this, being a final judgment
pursuant to SDCL § 15-6-54(b), may eliminate the potential for multiple
trials on the same facts. Therefore, final order pursuant to SDCL § 15-6-
54(b) would promote judicial economy and cfficiency by allowing
Plaintiffs to appeal the Court’s Order and Judgment while eliminating the
potential for duplicate (rials on largely identical facts and witnesses.

4. For all of these reasons, this Court orders final judgiment in favor of the

Defendants City of Pierre and Pierre Volunteer Fire Depariment, and against
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Plaintiffs pursuant o SDCL § 15-6-34(b), on the claims brought by Plaintiffs

— against-these-Defendants: - e o
3. The Court’s Memorandum Opirion dated August 8, 2019 is incorporated herein by
this reference,
IT IS FURTHER ORDERED ADJUDGED AND DECREED that final judgment pursuant
to Rule 54(b) is entered in favor of Defendants,
Dated thissR€  day of August, 2019.

BY THE COURT

A}
L A =
Honorable Thomas L. Trimble
Circuit Court Judge, Retired

Attest:
Deuter-Cross, Tarada
Clerk/Deputy

CIEUIT QOB RUGHER 80
FILED
! AUG 28 208

J%ﬂn Clork
By. Depuly
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STATE OF SOUTH DAKOTA ) IN CIRCUIT COURT
)88

COUNTY OF HUGHES ) SIXTH JUDICIAL CIRCUIT

32CIvV17-42

LISA A. TAMMEN and RANDALL R.

JURGENS, ORDER GRANTING CITY OF PIERRE'S

Plaintiffs, MOTION FOR SUMMARY JUDGMENT

AND GRANTING PIERRE-VOLUNTEER ———
FIRE DEPARTMENT'S MOTION FOR
SUMMARY JUDGMENT

V.

GERRIT A. TRONVOLD, an individual,
CITY OF PIERRE, a South Dakota
Municipal Corporation, and PIERRE
VOLUNTEER FIRE DEPARTMENT, a
South Dalcota nonprofit corporation,
jointly and severally,

L A A M A T i

Defendants.

This matter came before the Court on the 12th day of June 2019. The Court,
having considered the record, briefs and the arguments of counsel, and being fully
advised as to all matters pertinent hereto, for the reasons set forth below, hereby
GRANTS Defendant City of Pierre’s Motion for Summary Judgment. The Court also
GRANTS Defendant Pierre Volunteer Fire Department’s Motion for Summary

Judgment.
BACKGROUND

On August 1, 2018, Plaintiff Lisa Tammen, Plaintiff Randall Jurgens, and
Defendant Gerrit Tronvold (Tronvold) were involved in a motorcycle-pickup
accident resulting in amputation of the left leg of each Plaintiff. Plaintiffs allege
that Defendant failed to stop and/or failed to yield as he turned left from Grey

Goose Road onto Highway 1804 into the path of Plaintiffs’ oncoming motorcycle.

Page 1 of 11
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Tronvold became a firefighter for the Pierre Volunteer Fire Department
(Department) in December 2016 and was traveling to training when the accident
accuired. The vehicle, owned by Tronvold, displayed on its front bumper a half-

plate issued by the Department reading “Member Fire Department/Pierre Fire

Department.” Inside the vehicle, Tronvold carried his personal protective fire gear
in the event he was called out for an emergency response. The Department does not
pay wages, reimburse mileage, or provide a vehicle to Tronvold; the Department
does rvequire training, testing, reliable transportation, and attendance at =2
minimum number of meetings and call-out incidents.

The City of Pierre (City) funds the Department, owns the Department
equipment, and supervises the Department through the City's Office of Public
Safety. The City carries liability insurance through the South Dakota Public
Assurance Alliance (Alliance) with an exclusion for “Fire Department, Fire Fighting
activities or Fire Department vehicles.” The City also carries vehicle liability
insurance for certain vehicles listed by description and VIN number, not including
Tronvold’s vehicle.

The Department is a non-profit corporation whose charter indicates that it is
part of the governmental functions of the City. The Department has no
independent finances or stockholders. The Department, through Continental
Western Insurance Company (Continental), carries liability insurance for
“employee’s covered auto” not owned by the Department when on an “official

emergency response.” The policy also pays property damage for “employee’s

Page 2 of 11
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personal auto” “while en route to, during or returning from any official duty
authorized” by the Department. Following the accident, Tronvold received $1,000
compensation from Continental for the property damage not covered by his personal

automobile comprehensive insurance.

Plaintiffs filed suit against Tronvold individually, and against the
Department and the City under a theory of respondeat superior because Tronvold
was driving to a regularly scheduled Department training meeting. The
Department and the City have each moved for Summary Judgment on the issue of
vicarious liability,

AL DISCUSSION
1. Summary Judgment Standard

Summary judgment is appropriate “if the pleadings, depositions, answers to
interrogatories, and admissions on file, together with the affidavits, if any, show there
is no issue as to any material fact and the moving party is entitled to judgment as a
matter of law.” SDCL § 15-6-56{c). Summary judgment requires the moving party to
establish “the right to judgment with such clarity as to leave no room for controversy.”
Hansor v. Big Stone Therapies, Inc.,, 2018 S.D. 60, 1 38, 916 N.W.2d 151, 161 (quoting
Richards v. Lenz, 539 N.W.2d 80, 83 (S.D. 1995) [citation omitted). “The evidence
must be viewed most favorably to the nonmoving party and reasonable doubts should
be resolved against the moving party. The nonmoving party, however, must present
specific facts showing that a genuine, material issue for trial exists.” Brandt v. County
of Pennington, 2013 S.D. 22, § 7, 827 N.W.2d 871, 874,

“The existence of a duty in a negligence action is a question of law. . .” Hohm v.

City of Rapid City, 2008 $.D, 65, § 3, 753 N.W,2d 89S, 898 (internal citation omitted).

Page 30f 11
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Judgment granted on the basis of sovereign or governmental immunity is a question of
law, suitable for summary judgment. Truman v Griese, 2009 S.D. 8, 7 10, 762
N.w.2d 75, 78.

II, Tronvold's commute was not within the scope of his agency,

In their Complaints, Plaintiffs assert that Tronvold was acting on behalf of the
Department when the accident occurred. Defendants deny Plaintiffs’ claims of
respondeat superior liability because Tronvold was commuting to a regularly scheduled
Department meeting and no exceptions establishing respondeat superior liability
apply.

Plaintiffs may hold “an employer or principal liable for the employee’s or agent’s
wrongful acts committed within the scope of the employment or agency.” Cameron v.
Osler, 2019 S.D. 34, 9 6, 903 N.W.2d 661, 663 (internal citations omitted]. The acts
included within the scope of agency are those "which are so closely connected with
what the servant is employed to do, and is so fairly and reasonably incidental to it,
that they may be regarded as methods, even though quite improper ones, of carrying
out the objectives of the employment.” Deuchar v. Foland Ranch, Inc., 410 N.W.2d
177, 180 [S.D. 1987) (internal citations omitted). If a court determines that a tortious
act was committed while the agent conducted a dual purpose in serving both the
principal’s interests and the agent’s interests, the court should look to whether the
conduct was foreseeable, Hass v. Wentzlaff, 2012 8.D. 50, 121, 816 N.W.24 96, 104.

In the workers’ compensation setting, it is well established that employees
injured while going to and coming from work are not covered, unless the travel arises
from the employment. Mudlin v. Hills Materials Co., 2005 8.D. 64, 1 8, 698 N.W.2d 67,
71. The South Dakota Supreme Court notes that workers’ compensation decisions,

while not binding, are “useful in exploring the themes surrounding scope of

Page4of 11
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employment questions.” 8.D. Pub. Entity Pool for Liability v. Winger, 1997 3.D. 77, 1 8,
566 N.W.2d 125, 128. Exceptions to the “going and coming” rule include situations
where the transportation is an “integral part” of the agent’s duties or when the agent’s

actions “naturally and incidentally” relate to his duties. Id, 719.

Here, Plaintiffs assert a respon_d;atsupenor t}iéory of liability because Tronvold
“was on his way to engine training, using his own vehicle and transporting
[Department] equipment as required by [Department].” Tammen Brief in Opposition to
Motions for Summary Judgment, p. 8, June 5, 2019, Tammen further argues that this
Court shoutld apply a “required vehicle exception” to the Going and Coming Rule
because Department policy requires that firefights have reliable transportation or a
“special errand exception” because Tronvold was going 10 an engine training, Jd. at p.
9 and p. 17. Plaintiff Jurgens asserts that the monthly training satisfies the dual
purpose test because the training was, “at least in part out of the intent to serve his
employer's purposes.” Jurgens Brief in Opposition to Motions for Summary Judgment,
p. 19, June 5, 2019,

Considering all facts in the light most favorable to the Plaintiffs, the Court finds
no respondeat superior liability for the Department nor the City because of the going
and coming rule. Tronvold was on his way to a regularly scheduled monthly
Department meeting and no exception applies because the cngine training was part of
a larger array of trainings and meetings, precluding this one training from being
required or naturally and incidentally related to Tronvold’s firefighter duties,

While the Department requires that its firefighters have reliable transportation
and attend a certain percentage of trainings and meetings, the Department in no way
indicates that firefighters must drive to the Firehall for the meetings. Nor does the fact

that Tronvold had his emergency equipment with him place this commute within the
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scope of his agency for the Department. Neither the Department nor the City could
foresee that Tronvold’s actions driving to a monthly training meeting would resuit in a
consequence for either entity. For these reasons, the Court finds that the accident did

not arise out of Tronvold’s duties to the Department and thus, the Court finds no

respondeat ;upeﬂorliahilits--f;f either the Depaft;ﬁent or the City,

II, In the alternative, the City and the Department have governmental

immunity under SDCL 8§ 21-32A-1 et seq. The legislature expressly
grants the Department immunity from suit under SDCL § 20-9-45, unless a

jury finds Tronvold acted with gross negligence.

A. The City's governmental immunity was not waived.

In the alternative, the Court addresses the City’s affirmative defense of
governmental immunity, finding that the City is free from liability of this tort claim
because there is no waiver by statute and the City's risk sharing pool or liability
insurance excludes fire department vehicles, and does not expressly include
Tronvold’s personally-owned vehicle.

Government immunity arises from common law, Article Il of the South Dakota
Constitution, and South Dekota statute, unless the public entity waives the immunity.
Unruh v. Davidson County, 2008 S.D. 9, 1 8, 744 N.W.2d 839, 842, Under SDCL§21-
32A-3, the legislature “extended the reach of sovereign immunity to all public entities
of this state.,” Cromwell v. Rapid City Police Department, 2001 8.D. 100, 1 13, 632
N.W.2d 20, 24. The Court finds that the City, a South Dakota municipal corporation,
is a public entity within the scope of SDCL 21-32A-3. See Olesen v. Town of Hurley,
2004 8.D. 136, 691 N.W, 324,

Should governmental immunity be waived under SDCL 21-32A-1, “the public
entity may be sued in the same manner as a private individual for injuries caused by

the public entity’s negligence to the extent the public entity participates in a risk
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sharing pool or purchases liability insurance.” Maher v. City of Box Elder, 2019 8.D.
15,9 8.
Here, the City has purchased liability coverage from Alliance. Section C,

Exclusion Endorsement 34, of the Memorandum of Governmental Liability Coverage,

i)recludes coveragc Tfor “Fire Depart_n;é-xit, Fire Figiiting ;a.ivities or Fire Dcpart_rﬂént

vehicles.” Alliance denied coverage to Tronvold because the insurer determined
Tronvold was not a covered party nor was the Department a qualifying organization
under the City’s policy.

The City also purchased automeobile liability coverage from Alliance. Tronvold’s
vehicle was not expressly covered by inclusion in the City's Statement of Values -
Vehicles list.

Because the City is subject to an exclusion that prohibits coverage of this
incident by Alliance, the Court finds that the City has not waived immunity under
SDCL § 21-32A-3, and may not be held liable for Tronvold’s accident.

B. The Department’s governmental immunity is not waived.

Also in the alternative, the Court addresses the Department’s affirmative
defenses of governmental immunity under SDCL §§ 21-32A-1 et seq. and statutory
immunity under SDCL § 20-9-45.

The Court first considers whether the Department is a public entity covered by
the governmental immunity of SDCL § 21-32A-1. The Department is a non-profit
corporation whose charter states: “This Corporation is a part of the Governmental
Functions of the City of Pierre, South Dakota and as such has no independent
finances and has no stockholders. The Nature of its business is the prevention and

suppression of fires within the City of Pierre.” Application. of the Pierre Volunteer
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Fire Department for an Extension of its Corporate Cherier. The City owns the
Department equipment and supervised by the City's Office of Public Safety.
In Gabriel v. Bauman, the South Dakota Supreme Court declined to address

the sgvereign immunity of the Chester Fire Department because Chester did not

assert sovereign immunity as an affirmative defense and the issues related to
waiver under. SDCL § 21-32A-3 were not raised with the trial court. 20148.12.30, 9 -
24, 847 N.W.2d 537, 545. Here, however, tha Department asserts the affirmative
defense of governmental immunity and provides undisputed evidence through its
charter and reporting structure. The Court finds the Department to be a public
entity, within the scope of governmental immunity.

Next, the Court addresses whether the Department waived immunity
through the purchase of insurance or a risk-sharing pool. The Department, through
Continental, insures personal automobiles for property damage when damage
occurs “en route to, during or returning from any officinl duty authorized by [the
Department].” Continental Policy, FIRE/EMS-PAK Endorsement, Page 2, Coverage
Extensions, Item 3, Personal Effects and Property of Others. As the result of this
accident, Tronvold submitted a claim and received a check for $1,000 to cover the
expense of his personal automobile insurance deductible, The contract expressly
cxpands coverage to include a commute to an “officie] duty” and by paying
Tronvold's claim acknowledges that the insurer considered the monthly meeting as

an official duty anthorized by the Department.
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The Continental policy expressly provides that it decs not waive any
governmental immunity under SDCL §§ 21-32A-1 ef seq. and includes liability
coverage to include a “covered ‘auto’ [the Department doesn’t] own,” but only for an

“official emergency response authorized by [the Department].” In oral arguments,

the Department acknowledges that if Tronvold were responding to a call instead of
driving to training, the analysis would be different because the Westexn Casualty
policy provides liability coverage for commutcs to emergency responses.

Continental paid Tronvoid for his property damage from the accident because,
under the policy, the insurer determined that driving to a Department meeting was
“en route to, during or returning from any official duty authorized by [the
Department].” However, the coverage is specifically limited to property damage,
not liability coverage.

The Court finds that the Department has not waived its governmental

immunity under SDCL §§ 21-32A-1 et seq.

C. Whether the statutory immunity of SDCL § 20-9-45 applies is a question for the
jury.

The South Dakota legislature expressly provided statutory immunity for
nonprofit fire departments in SDCL § 20-9-45. The statute provides immunity from
civil liability when the individual is “acting in good faith and within the scope of such
individual's official functions and duties” and “the damage or injury was not caused by
gross negligence or willfut and wanton misconduct by such individual.” SDCL 20-9-45.

Should the finding that Tronvold was not acting in the acope of his official
duties be set aside, the Court finds that the Department is liable for grossly negligent

actions by Tronvold.
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The Department argues that the Court should grant summary judgment to the
Department under SDCL § 20-9-45 because gross negligence is not specifically alleged
in the Complaint and because they assert that Plaintiffs provide insufficient evidence

for a finding of gross negligence. In Gabriel, the South Dakota Supreme Court

afﬁrmed_swu‘_maarj,T Judgment for the defendant ;éga.rding the gross‘negligence when
the defendant, driving to the firchall to answer an emergency call, activated his lights
and had the right of way, but was driving at a speed such that he was unable to stop
after the plaintiff’s car pulled out in front of him. Gabrielat { 18, 847 N.W.2d at 543.
The Supreme Court, in affirming summary judgment, stated that “reasonable persons
under the same ot similar circumstances present in this case would not have
consciously realized that speed would—in all probability—result in the accident that
occurred.” Id at § 19,

Here, however, the parties do not submit such undisputed facts that would
render summary judgment appropriate as it was in Gabriel or in the controlling case
cited by Gabriel, Gunderson v. Soptwnik, 75 S.D 402, 508, 66 N.W.2d 510, 513 (S.D.
1954). “Whether one acts willfully, wantonly, or recklessly is, like negligence, normally
a jucy question.” Gabriel at 4 15, 847 N.W.2d 542. The parties present several facts
in dispute that could lead reasonable minds to arrive at differing conclusiens,
Tronvold pled guilty to failure to make a proper stop. Plaintiffs allege he was driving at
an excessive and unlawful speed, was distracted by loud music such that he was
unable to hear the approaching motorcycle, and that he pulled into oncoming traffic
when his vision was obstructed. Viewing the facts in the light most favorable to the
non-moving party, the Court finds whether Tronveld’s actions were not negligent,

negligent, or grossly negligent is a question for the jury.
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It is hereby:
ORDERED that Defendant City of Pierre’s Motion for Summary Judgment is

GRANTED,

It is further hereby
ORDERED that Defendant Pierre Volunteer Fire Department's Motion for

Summary Judgment is GRANTED.

Dated this? day of August, 2019

FORTHE CoRT, ——
- / é 1 %\

The Honorable Thomas Trible
Circuit Court Jundge, Retired

Altest:
Deuter-Cross, TaraJo
Clerk/Deputy

7 .‘_ ‘ | “'.

GIROUIT COURY, NUGHER 0O
FILED
AUG 03 209

%ﬁ&%m«cm

oy IR Depoty
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STATE OF SOUTH DAKOTA ) IN CIRCUIT COURT

)S8
COUNTY OF HUGHES ) SIXTH JUDICIAL CIRCUIT
LISA A. TAMMEN and RANDALLR. ) 32CIV17-000042
JURGENS, }
)
PLAINTIFFS, }
)
~V§- )
) CITY OF PIERRE’S
GERRIT A. TRONVOLD, an individual, } STATEMENT OF UNDISPUTED
CITY OF PIERRE, a South Dakota ) MATERIAL FACTS
Municipal Corporation, and PIERRE )
VOLUNTEER FIRE DEPARTMENT, )
a South Dakota nonprofit corporation, }
jointly and severally, )
)
DEFENDANTS. )

COMES NOW the Defendant, City of Pierre (hereinafter “Pierre”), by and through its
undersigned attorneys of record and hereby submits the following Statement of Undisputed

Material Facts pursvant to SDCL § 15-6-56(c)(1).

1. On or about August 1, 2016, Plaintiffs Jurgens and Tammen were riding a
motorcycle westbound on South Dakota Highway 1804. (Y 11 of Plaintiffs’ First Amended

Complaint).

2, Plaintiffs allege that at approximately 6:00 p.m. on August 1, 2016, Defendant
Tronvold, while driving his personally owned 2002 Chevrolet Silverado K2500 extended cab
pickup, was traveling southwest on Grey Goose Road towatd where it intersects with South
Dakota Highway 1804, (7 12 of Plaintiffs’ First Amended Complaint).

3 Plaintiffs allege Tronvold failed to yield the right-of-way to Plaintiffs and
executed a left-hand turn into the path of Plaintiffs’ motorcycle. (11 13 and 14 of Plaintiffs’ First

Amended Complaint).

4. The two vehicies collided causing significant injuries to Plaintiffs. (§] 13 and 14
of Plaintiffs’ First Amended Compiaint),

1
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5. At the time of the motor vehicle accident, Tronveld was a rackie member of the
Pierre Volunteer Fire Department (PVFD). {Ian Paul depo. at 17;7-15; attached to Abraham Aff.
as Exh. D.)

6. Tronvold was traveling to a monthly training meeting of the PVFD. (Tronvold
depo. at 33:22-25, attached to Abraham Aff. as Exh. A).

7. The accident occurred at approximately 6:00 pum, and the training session was
scheduled to commence at 6:30 p.m. (Tronvold depo p. 30:1-4).

8. Tronvold was traveling directly from his residence to the training location at his
assigned fire station. (Paul depo. at 121:20-21; 122:4-5) (Tronvold depo. at 33 :22-25).

9. The Pierre Volunteer Fire Department is a South Dakota nonprofit corporation
and is a corporate entity organized independently from the City of Pierre. (Paul depo. at
34:21.25; 35:5-8).

10,  The City of Pierre is a municipality organized undex the statutory framework
authorized by the State of South Dakota. (See Aff. of Kristi Honeyweil, City Manager.)

11.  The City of Pierre provides funding for the PVFD and employs a Fire Chief and
maintenance worker. (Paul depo, at 6:2-22).

12.  The PVFD stations, appatatus, and personal protective cquipment are purchased
by the City of Pietre. (Paul depo. at 8:18-23).

13,  The PVFD self-governs through the election of officers. (Paul depo. at 7:10-25;
8:1-17).

14.  While traveling to his home and the fire station on August 1, 2016, Tronvold was
not undertaking any action an behalf of the City of Pierre or the PVFD. (Paul depo. at
37:14-18).

15.  Tronvold was not conducting any mission or undertaking any act at the direction
or contro} of PVFD or the City of Pierre at the time of the motor vehicle accident. {Paul depo. at

37:14-18).

16. At the time Tronvold was traveling from his residence to the meeting at the Fire
Station, there was no active fire call and Tronvold had not been summoned for any emergency
by the PVFD. (Paul depo. at 37:5-7; 38:12-13).

17. Members of the PVFD are required to atiend 40 hours of training per year and
Tronveld had completed in excess af 40 hours of training prior 1o the date of the accident,
August 1, 2016. (Paul depo. at 107:12-17; 23:22-25).

2
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18.  PVFD members were also required to participate in a minimum of 25 percent of
the calls in any given calendar year. (Paul depo. at 18:3-25; 19:1-10).

19.  On the date of the motor vehicle accident, Tronvold had already recorded
participation in 51.35 percent of calls which should have been sufficient to mest his obligation
for the entirety of the calendar year. (Paul depo. at 22:2-16).

20.  The 40 hour annual training requirement may be satisfied through receiving
training though a number of sources include classes or monthly training sessions held by the
PVFD. (Paul depo. at 36:7-16).

21.  Monthly training sessions were not mandatory for PVFD members. Members that
did not attend the monthly meeting could obtain training hours in other forms and by attending
other sessions. (Tronvold depo. at 31:9-15, 24-25; 32:20-12; Paul depo. at 24:17-22).

22.  Members are encouraged to attend monthly meetings but attendance is not
required so long as annual requirements are met. (Paul depo. at 185:15-19).

23.  PVFD firefighters are volunteers and are not compensated. (Paui depo. at
9:22-24).

24.  PVFD firefighters arc not reimbursed for mileage for responding to calls or
attending monthly training sessions. (Paul depo. at 25:4-18, 26 :9-23).

95 Tronveld had his own personal insurance for automobile he was driving at the
time of the accident that occurred on August 1,2016, (Tronvold depo. at 76;18-21).

26. At the time of the motor vehicle accident that is the subject to this suit, the City of
Pierre had in place a Memorandum of Governmental Liability Coverage with the South Dakota
Public Assurance Alliance. (See Exh. A attached to the Aff. of Dave Sendelbach).

27.  The Memorandum of Governmental Liability Coverage contained an exclusion
endorsement wherein the Exclusion Section, Section C of the aforementioned Memorandum,
precludes coverage for “five department, firefighting activities or fire department vehicles.” (See
Exh. C attached to the Aff, of Dave Sendelbach).

28. At the time of the subject motor vehicle aceident, the City of Pierre had in place a
Memorandum: of Automobile Liability Coverage with the South Dakota Public Assurance
Alliance. {(See Exh, B attached to the Aff. of Dave Sendelbach).

29.  The Memorandum of Automobile Liability Coverage only provides coverage for
2 volunteer when such volunteer is “acting in an official capacity for (a) or (b).” (Sce Id. at
Section D). The official capacity must be for the member (the City of Pierre) or while acting in
an official capacity for one of the members “commissions, councils, agencies, districts,
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authorities, or boards, under the member's direction or control of which the member’s board sits
as the governing body.”

30.  The City of Pierre’s City Commission does not sit as the governing body for the
PVFD.

31.  Atthe time of the motor vehicle accident, Tronvold was not acting in an official
capacity for the PVFD or the City of Pierre. (Paul depo. at 37:5-18; 38:12-13).

32, Aletter denying coverage for Tronvold has been issued by the South Dakota
Public Assurance Alliance through its claims adjusters at Claims Associates, Inc. (See Exh. D
attached fo the Aff. of Dave Sendelbach.)

33.  The South Dakota Public Assurance Alliance is providing a defense in relation to
this action pursuant to a reservation of rights concerning coverage under the Memorandom of
Governmental Liability Coverage and the Memorandum of Automobile Liability Coverage. (See
Exh. A and B attached to the Aff of Dave Sendelbach).

Dated thisjf)(_day of_gg L!g - 2019.

MAY, ADAM, GE,RQE\S' &\,\E HOMPSON LLP

.\K .
? - N\
BY: N\ N o \j\v——]m
DOUGLAS A—ABRAHAM ™
Attorneys for Defendagt City of Pierre
503 South Pierve Street
P.O. Box 160
Pieire, South Dakota 57501-0160
Telephone: (605)224-8803
Telefax: (605)224-6289

E-mail: daa@mayadam.net

3

CERTIFICATE OF SERVICE

Douglas A. Abgaham of May, Adam, Gerdes & Thompson LLP hereby certifies that on
the _{a¥ day of %‘1 Pl r IO C , 2019, he electronically filed the foregoing via the
Odysscy File and Serve System whi¢h will automatically send e-mail notification of such filing

to all counsel of record. /' ™

::“r\/:—u-t‘ A L

e Dougl@v\. Abrahapf
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STATE OF SOUTH DAXOTA ) IN CIRCUIT COURT
1 88
COUNTY OF HUGHES ) SIXTH JUDICIAL CIRCUIT

LISA A. TAMMEN and RANDALL R.
JURGENS, 32CIvV17-000042

Plaintiffs,
DEFENDANT PIERRE VOLUNTEER
VS, FIRE DEPARTMENT'S STATEMENT OF
UNDISPUTED MATERIAL FACTS
GERRIT A. TRONVOLD, an individual,
CITY OF PIERRE, a South Dakota Municipal
Corporation, and PIERRE VOLUNTEER
FIRE DEPARTMENT, a South Dakota
nonprofit corporation, jointly sand severally

Defendants.

COMES NOW Defendant, Pierre Volunteer Fire Department (“PVFD”), by and through
its counsel of record, and respectfully submits this Statement of Undisputcd Materigl Facts.

l. Plaintiffs seek damages arising out of a motorcycle/motor vehicle accident that
oceurred on or about August 1, 2016. First Amended Complaint, 4 11.

2 Plaintiffs alleged that Defendant Gerrit Tronvold failed to yield the right-of-way
at a stop sign and furned left into the path of Plaintiffs’ motorcycle. First Amended Complaint, §
13.

3, Plaintiffs further allege that Defendant Gerrit Tronvold (“Tronvold”) was
operating his own 2002 Chevrolet pickup at the time of the accident. First Amended Complaint,
Y12,

4. Tronvold owned the vehicle that he was operating. 1an Paul Depo. at 37:2-4;
Gerrit ‘Fronvold Depo. at 11:1-7.

5 At the time of the accident, Tronvold was a volunteer fireman with the PYFD. He
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never held any other position with the PVFD other than a voluntecr fireman. G. Tronvold Depo.
at 14:13-15.

6. Tronvold joined the PVFD in December, 2015, G. Tronvold Depo. at 13:16-25,
14:1.

7. At the time of the accident, Tronvold was considered to be a rookic firefighter as
he had not yet completed the certified firefighter course. . Paul Depo. at 17:7-15.

8. In order to get certified through the state, firefighters have to attend a series of
classes, have some hands-on practical training and have a certain amount of time to get that
completed. I. Paul Depo. at 17:9-135.

9 Tronvold was 2 rockie that has been with PVID for more than six months at the
time of the accident. 1. Paul Depo. at 47:24-25; 48:1-4.

10.  Besides being on the force for over six months, Tronvold had met the
requirements of 40 hours of training by August 1, 2016. This is a requirement of the bylaws for
the PVFD, L Paul Depo. at 107:12-17.

11. By Angust 1, 2016, Tronvold had met the annual requirements as he already had
64 hours of training. 1. Paul Depo, at 23:22-25.

12.  Tronvold was also required to document that he participated in a minimum of
25% of the calls to the PVFD for the calendar year. 1. Paul Depo. at 18:3-25; 19:1-10.

13.  Actually, Tronvold had a recorded participation of $1.35%. 1. Paul Depo. at 22:2-
16.

14, By the date of the accident, Tronvold had mct all of the requirements to take the
certification test, and it was scheduled for the next day, August 2, 2016. G. Tronvold Depo. at

16:5-18; 18:18-22.

2
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15.  The 40 hours of training can be through classcs from a variety of sources,
including a monthly training scssion held by the PVFD. 1. Paul Depo. at 36:7-16.

16.  Apain, Tronvold had met all of his requirements for taking his certification class,
and no more classwork was needed. G. Tronvold Depo. at 30:9-10.

17.  These monthly training sessions were held on Mondays. Firefighters were not
required to attend. If they did not go to this meeting, they could go to another session. G.
Tronvold Depo. at 31:9-15, 24-25; 32:20-21.

18. Attendance at the training session on Monday, August 1, 2016, was not required
for Tronvold. He had enough hours already to take the test without attending that session. G.
Tronvold Depo. at 37:21-25; 38:1-25.

19.  Tronvold was a member of Engine Company Three, 1, Paul Depo. at 49:1G-15.

20,  This company had a training session on Monday cvening, August 1, 2016, starting
at 6:30 p.m. G. Tronvold Depo. at 3Q:1-4.

21.  Onthe eveniing of August 1, 2016, as is typical on the first Monday of the month,
there would have been two meetings. There was first the training scssion, and then there was a
regular meeting of the company. L Paul Depo. at 49:19-25; 50: 1-2. Typically the training
session goes first, and then (he meeting. 1. Paul Dopo. at 50:3-4,

22, As to the monthly meeting, members are encouraged to attend, but it is not
required. 1. Paui Depo. at 185:15-19.

23.  Tronvold was leaving the home of his parents and on the way to Fire Station
Three at 721 Nerth Poplar at the time of the accident. 1. Paul Depo. at 121:20-21; 122:4-5; G.

Tronvold Depo, at 33:22-25.

24.  Tronvold was not acting on behalf of the PVFD at the time of the accident. 1.
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Paul Depo. 37:14-18.

25.  Hc was nol running any mission or doing anything on behalf of the PVFD at the
time of the accident. 1. Paul Depo, at 37:14-18,

26.  This was not a fire call, and Tronvold was not summmoned for any emergency by
the PVFD. L Paul Depo. at 37:3-7; 38:12-15.

27.  During the time that Tronvold was a member of the PVFD he had not cver been
called to a fire. G. Tronvold Depo. at 20:6-12.

28.  PVFD is the fire department for the City of Pierre. G. Tronvold Depo. at 83:19-
21,

20.  Although it is a separate entity, the City of Picrrc has certain control over PVFD.
L. Paul Depo. at 34:21-25; 35:5-8.

30.  PVFDis a non-profit corporation. 1. Paul Depo. at 101:4-6; 112:2-3. 1 was
cstablished in 1925 and is recognized to be a part of the governmental function of the City of
Pierre. See Affidavit of Michael L. Luce, Exhibit A, which states: “This corporation is part of
the governmental fonction of the City of Pierre, South Dakota, and as such has no independent
finances and has no stockholders. The nature of its business is the prevention and suppression of
fires within the City of Pierre.” I Paul Depo, at 111:20-22.

31.  The PVFD cquipment is owned by the City of Pierre. 1. Paul Depo. at 8:18-23.

32.  All equipment and real property infrastructure utilized hy the PVFD is funded by
the City of Pierre. 1. Paul Depo. at 9:16-21.

33.  The firefighters for the City of Pierre are volunteers. They arc not compensated.
1. Paul Depo. at 9:22-24,

34.  The firefighters are not paid an hourly wage, and they don’t get milcage nor do

4
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they complete a W-2. 1. Paul Depo. at 25:4-18.

35.  Although thoy get some discounts from business in town and also have a deferred
compensation plan for length of service after five years, there is no compensation or
reimbursement for the firefighters. They are not paid expenses for responding to a call. G.
Tronvold Depo. at 86:17-25; 40:16-17, 41:2-5; 1. Paul Depo. at 26:9-23.

36.  The PVFD averages about 60 volunteer members. 1. Paul Depo, at 43:1-3.

37.  Fortravel within the city, there is no compensation or rcimbursernent.
Retmbursement is only provided for out-of-town training if that occurs. G. Tronvold Depo. at
40:20, 25; 41:2-5.

38.  Tronvold has his own personal insurance for the accident that occurred on August
1,2016. G. Tronvold Depo. at 76:18-21,

39.  PVFD has an insurance policy issued by Continental Western Insurance
Company. See Affidavit of Luce, Exhibit B and 1. Pav] Depo. at 153:12-13.

40.  That insurance policy provides different types of coverage depending upon the
particular claims. See Affidavit of Luce, Exhibit B.

41.  The coverage afforded under that policy is subject to the terms and conditions of
the policy. See Affidavit of Luce, Exhibit B.

42.  Asto insurance coverage [or this accident involving a motor vchicle, the liability
insurance coverage is set forth in Commercial Auto Enhancement Endorsement, CW33 86 02 15
See Affidavit of Luce, Exhibit C.

43.  Undcr who is insured for auto liability coverage, the policy states: “Any
‘employce’ of yours while using a covered *auto’ you don’t own, but only for an official

emergency response authonized by yvou.” See Affidavit of Luce, Exhibit C, paragraph A.2.
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44, At the time of this accident, Tronvold was not rcsponding to any emergency. 1.
Paul Depo. at 3§:12-15.

45.  Thereis no liability insurance provided for this accident. See Affidavit of Luce,
Exhibit C.

46.  The policy also contains a South Dakota governmental liability amendatory
endorsement. See Affidavit of Luce, Exhibit D. That endorsement does not provide any
coverage or any suit for damages which is barred by the doctrine of sovereign immunity or
governmental immumity, and the purchase of the insurance does not constitute a waiver of any
sovereign immunity or governmental immunity. See Affidavit of Luce, Exhibit D.

47.  Besides the liability provisions in the policy, the policy provides separate
coverage for damage to an aute owned or used by any employee. See Affidavit of Luce, Exhibit
C,

48.  On page 2 of the endorsement, it is provided that with respect to physical damage
coverage, payment will be madce to a loss to an auto owned or used by an employce if “en route
lo, during or returning from any official duty authorized by you.” See Affidavit of Luce, Exhibit
C, parapgraph E.3.

49.  Although Tronvold was nol engaged in an emergency call, for which liability
msurance in the operation of his personal vehicle would apply, he would have coverage for his
personal aute damage as long as e was en route to an official duty. That would include a
meeting, See Affidavit of Luce, Exhibit C and 1. Paul Dcpo. at 186:11-25; 187:4-24.

50.  Tronvold sought property damage coverage under the provisions of this policy.
Pauls Tronvold Depo. at 18:16-24; 19:20-25.

51. Tronvold was paid the $1,000 deductible for the damage to his vehicle, and the

6
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remainder of that damage was covered by his own palicy. 1. Paul Depo. at 156:3-6; G. Tronvold
Depo. at 44:7-25; 45:1-6.

Dated February 1, 2019.

LYNN, JACKSON, SHULTZ & LEBRUN, P.C.

W——.‘_-

Michael L. Luce

110 N. Minnesota Ave., Ste. 400

Sioux Falls, SD 57104

Telephone: (605) 332-5999, ext. 212

E-Mail: mhuce@lvonjackson.com
Autorney for Defendant Pierre Volunieer
Five Department

CERTIFICATE OF SERVICE
The undersigned hereby certifies on February 1, 2019, I caused the following document:

* DEFENDANT PIERRE VOLUNTEER FIRE DEPARTMENT'S STATEMENT OF
UNDISPUTED MATERIAL FACTS

to be filed ¢loctronically with the Clerk of Court through Odyssey File & Serve, and that
Odyssey Filc & Serve will serve an electronic copy upon the following;

Edwin E. Evans John R. Hughes

Mark W. Haigh Stuart J. Hughes

‘Tyler W. Haigh Hughes Law Office

Evans Haigh & Hinton LLP 101 N. Phillips Ave., Ste. 601

101 N. Main Ave., Ste, 213 Sioux Fails, SD 57104-6734

P.O. Box 279 ‘Telephonc: (605) 339-3939

Sicux lalls, 8D 57101-2790 E-mails: john@ghugheslawyers.com

Telephone: (605) 275-9599 stuart@hugheslaw vers.com

E-mails: eevans@ehhlawyers.com dutorneys for Plaintiff Randalf R Jurgens
mhaigh@ehhlawvers.com

thaiph@chhlawyers.com
Attorneys for Plaintiff Lisa A. Tammen

William P. Fuller Robert 3. Anderson

Fuller & Williamson, LLP Douglas A. Abraham

7521 S. Louise Ave. May, Adam, Gerdes & Thompson LLP
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Sioux Falls, SD 57108 P.O. Box 160
Telephone: (605) 333-0003 Pietre, 8D 57501-0160
E-mail: bfullen@fullerandwilliamson.com Telcphone: (605)

Atiorney for Defendant Gerrit Tronvold  E-mails: rba@mayadam.net
daa@imayadam.net

Attorneys for Defendant City of Pierre

/s/ Michael L. Luce
Michaet L. Luce
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STATE OF SOUTH DAKOTA ) IN CIRCUIT COURT
53

COUNTY OF HUGHES ) SIXTH JUDICIAL CIRCUIT
LISA A. TAMMEN and RANDALL R. File No, 32CIV17-000042
JURGENS,
Plaintiffs, RESPONSE OF

PLAINTIFF RANDALL R. JURGENS

vs, TO DEFENDANT CITY OF PIERRE’S
STATEMENT OF UNDISPUTED

GERRIT A. TRONVOLD, an individual, MATERIAL FACTS

CITY OF PIERRE, a South Dakota
municipal corporation, and FIERRE
VOLUNTEER FIRE DEPARTMENT, 2
South Dakota nonprofit corporation, jointly
and severally,

Defendants.

Plaintiff, Randall R. Jurgens (“Jurgens”), by and through his undersigned counsel of
record, and hereby submits the following Statement of Undisputed Material Facts pursvant to
SDCL § 15-6-56{cX2). This Response in Opposition to City of Pierre’s Statement of Undisputed
Material Facts sets forth the disputed material facts upon which the Defendant City of Pierre’s
Motion for Summary Judgment must be denied.

The deposition testimony and documents upon which this Response relies are attached to
the Affidavit of Tiffany L. Larson, with corresponding citations where available by page or other
designation. References to the Affidavit of Tiffany L. Larson are referred to as “Larson
Affidavit” followed by the corresponding Exhibit number designated as “Ex. ___.” A series of
ordinances of the City of Pierre govem the Pierre Fire Departinent and the “Volunteer Fire
Department.” References are made to these ordinances as “Fire Department Ordinances”

followed by citations to the ordinance by section number.

1.
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Couwrt File No.: 32CIV17-000042
Respanse of Plainetff Rondall R. Jurgens to Defendant City of Plerve's Statement of Undisputed Material Facis

| On or about August 1, 2016, Plaintiffs Jurgens and Tammen were nding a
motorcycle westbound on South Dakota Highway 1804. (§ 11 of Plaintiffs ' First Amended
Complaint).

1. RESPONSE: Admitted.

2. Plaintiffs allege that at approximately 6:00 p.m. on August 1, 2016, Defendant
Tronvold, while driving his personally owned 2002 Chevrolet Silverado K2500 extended cab
pickup, was traveling southwest on Grey Goose Road toward where it intersects with South
Dakota Highway 1804, (7 12 of Plaintiffs’ First Amended Complaint).

2, RESPONSE: Admitted.

3. Plaintiffs allege Tronvold failed to yield the right-of-way to Plaintiffs and
executed a left-hand tum into the path of Plaintiffs’ motorcycle. (] 13 and 14 of Plaintiffs’ First
Amended Complaint).

3 RESPONSE: Admitted. Tronvold was charged with failure to yield/failure to
stop at 2 controlled intersection in violation of SDCL § 32-29-2.1 and a seat belt violation as
well. Tronvold pled guilty and paid the fine. (Tronveld Depo. 70:25; 71:1-3; Larson Affidavit,
Ex. 1).

4, The two vehicles collided causing significant injurics to Plaintiffs. { 1f 13and 14
of Plaintiffs' First Amended Complaint).

4, RESPONSE: Admitted. Plaintiffs each suffered multiple, catastrophic and
permanent life-altering injuries, including amputation of their respective left legs above the knee,

5. At the time of the motor vehicle accident, Tronvold was a rookie member of the

Pierre Volunteer Fire Department (PVFD). (Ian Paul depo. at 17:7-15; attached to Abraham Aff,

as Exh. D))

2-
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Response of Plaintiff Randail R. Jurgens to Defendam City of Pierre’s Statemens of Undisputed Material Facts

5. RESPONSE: Admitted that on August 1, 2016, Tronvold a rookie member of the
PVFD as defined in the bylaws of the PVFD because as of that date, Tronvold had not yet
completed the South Dakota Certified Firefighter Course. (Bylaws of Pierre Volunteer Fire
Department, Article V — Membership, Section 5; Larson Affidavit, Ex. 2). Tronvold was also a
member of the Pierre Fire Department since December 22, 2015, when his application for
membership was approved by the Board of Commissioners of the City of Pierre, as required by
the Fire Department Ordinances. (Fire Department Ordinances, Section 2-3-410; Larson
Affidavit, Ex. 3); (Minutes of City of Pierre Board of Commissioners, 12/22/2015 and
Memorandum from Fire Chief Ian Paul to Twila Hight, dated 12/21/2015, requesting that Gerrit

Tronvold be added to the agenda for approval at the next Commission meeting; Larson Affidavit,

Ex. 4).
Disputed that Tronvold®s status as a rookie member affected his status as a member of the

Pierre Fire Department. Tronvold testified that he was assigned to Engine Company 3 in
December, 2015. (Tronvold Depo. 13:16-19; Larson Affidavit, Ex. 1). Tronveld’s mother, Paula
Tronvold, “has been a member for a long time.” (Tronvold Depo. 13:20-21; [d.). Engine
Company 3 is & “fire company” to which Section 2-3-415 of the Fire Department Ordinances
applies. (Paul Dep. 139:24-25-140:8; Larson Affidavit, Ex. 5).

On December 22, 2015, Tronvold was issued his firefighter gear. (Pierre Fire Department
Equipment Issue Checklist; Larson Affidavit, Ex. 6). “You’re issued your gear, your pager, a
book of the SOP/SOG standard operating procedures and how the department operates, and then
from that point on, you are an active member of the department.” (Tronvoid Depo. 19:18-23;
Larson Affidavit, Ex. 1). Starting in December, 2015, Tronvold would respond to an actual fire

as an extra set of hands. (Tronvold Depo. 19:24-25; 20:1-2; ]d.). The Fire Department

3
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Court File No.: 32CIV17-000042
Response of Plainelff Randall R, Jurgens to Defendant City of Pierre’s Statement of Undisputed Material Facts

Ordinances to not distinguish between a “rookie member” and a member who has completed the

South Dakota Certified Firefighter Course, which Tronvold did not complete until the date afier

the crash on August 2, 2016,

6. Tronvold was traveling to a monthly training meeting of the PVFD. (Tronvold
depo. at 33:22-25, attached ta Abraham Aff. as Exh, A).

6. RESPONSE: Admitted that on Monday, August 1, 2016, Tronvold was traveling
to the regular monthly meeting and drill of Engine Company No. 3, the “fire company” of which
he was assigned, and whose physical address is Fire Station No, 3, 721 Nerth Poplar, Pierre,
South Dakota. The training part of the meeting was the EVOC (Emergency Vehicle Operator
Course) which is “driver training” maneuvering the fire engine “through a predetermined course
with cones and things.” (Paul Depo. 94:15-25; 95:1-4, and Ex. 22, Page 001, Larson Affidavit,
Ex. 5).

7. The accident occurred at approximately 6:00 p.m. and the training session was
scheduled to commence at 6:30 p.m, (Tronvold depo p. 30:1-4).

7. RESPONSE: Disputed that the crash occurred at approximately 6:00 p.m, Law
enforcement who investigated the crash documents 6:06 pam. as the time of the crash, with
officers on the scene at 6:16 p.m. (State of South Dakota Investigator’s Motor Vehicle Traffic

Accident Report, Page 1; Larson Affidavit, Ex. 7). Admitted that the meeting was scheduled to

commence at 6:30 p.m.

8. Tronveld was traveling directly from his residence to the training location at his

assigned fire station. (Paul depo. at 121:20-21; 122:4-5) (Tronvold depo. at 33:22-25).

8. RESPONSE: Admit that Tronvold was traveling from his residence of 135 Dove

Road, Pierre, South Dakota, and that the meeting and training location was 721 North Poplar,

R
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Response of Plaintiff Randall R, Jurgens to Defendant City of Pierre's Statement of Undisputed Material Facts

Pierre, South Dakota, where he was assigned to Engine Company 3 of Fire Station No. 3). (Paul
Dep. 54:1-6; 121:13-25-122:1-3; Tronvold Dep, 33:22-25; Larson Affidavit, Ex. 5 and 1).

9, The Pierre Volunteer Fire Department is a Sowth Dakota nonprofit corporation
and is a corporate entity organized independently from the City of Pierre. (Paul depo. at 34:21-
25; 35:5-8).

9, RESPONSE: Admitted that the Pierre Volunteer Fire Department was organized
on December 2, 1925,

Disputed that this corporate entity is organized or operated “independently from the City
of Pierre” The Application of the Pierre Volunteer Fire Department for an Extension of its
Corporation Charter states that, “This Corporation is part of the Governmental Functions of the
City of Pierre, South Dakota and as such has no independent finances and has no stockholders.
The Nature of its business is the prevention and suppression of fires within the City of Pierre.”
(Application of the Pierre Volunteer Fire Departrnent for an Extension of its Corporation
Charter, Exhibit “A”; Larson Affidavit, Ex. 8).

The Fire Department Ordinances were enacted in 1957, The Office of Public Safety has
“general responsibility for the functions of the . . . Volunteer Fire Department . . . and such other
functions and general employees as may be authorized and approved.” (Fire Department
Ordinances, Section 2-3-101(5); Larson Affidavit, Ex, 3). The Public Safety Director is an
appointive position filled by majority vote of the members of the City Commission, the same as
the City Administrator, Business Manager, City Attorney, City Engineering/Planning Director,
Utilities Manager, Park and Recreation Director, Human Resources Director, “and such other
officers as may be provided for by ordinance.” (Fire Department Ordinances, Section 2-3-

102(5); Larson Affidavit, Ex. 3).

-5-
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Response of Plaintiff Randall R, Jurgens to Defendant City of Pierre's Statement of Undisputed Material Faets

Section 2-3-401 is entitled, “Fire Department — responsibility” and provides in full:

“The department in charge of preventing, detecting, reporting, suppressing and
extinguishing fires within and for the city shall be known as the Pierre Fire Department,
and its officers and employees shall be responsible for the performance of all duties
assigned to the department by state law, this code, and the city ordinances, the
commission, mayor and designated commmissioner,”

(Fire Department Ordinances, Section 2-3-401; Larson Affidavit, Ex. 3).
The Fire Department Ordinances provide a comprehensive structure for the governance
and administration of all aspects of the operation of the Pierre Fire Department:

(a) Section 2-3-402 subordinates all bylaws and rules adopted by the fire department and
each fire company 10 the ordinances of the City of Pierre.

(b) Section 2-3-404 establishes fire chief, the first assistant chief, and the second assistant
chief to constitute “the executive officers of the fire department” to hold office for

terms of one year.

{c) Section 2-3-405 designates the regular monthly meeting of the fire department in
December for election by a majority of the members present of “one chief and one
first assistant chief and one second assistant chief” and “one department secretary and
ane treasurer.” The election results must be certified to the City Commission and the
election results must “consider such elections and if they shall deem the persons so
clected to be suitable persons, shall proceed to confirm sach election; provided, that a
majority of the commission shall be necessary for confirmation of the election.”

(d) Section 2-3-407 specifies the duties of the chief, first assistant and second assistant
chiefs in cases of fire, to at all times have the general direction and management of all
fire trucks, engines, hose, hook and ladders, and other apparatus belonging to the fire
department, They must report once each year to the City Commission on condition of
the fire department and the engines and apparatus belonging thereto, and shall
recommend such alterations, improvements and additions as by them may be deemed

necessary and expedient.

(e) Section 2-3-408 provides the City Commission with the power to remove the chief, or
the first or second assistant chief from office, for failure to perform his duty as such

officer.

(f) Section 2-3-409 requires that all members of any of the fire companies must be “able
bodied persons of good moral character” who have been “duly elected as such by a
majority of the active members of the company.”

G-
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(g) Section 2-3-410 requires approval by the City Commission of any changes in the
mernbership of any of the fire companies.

(h) Section 2-3-412 provides for the order of command at fires and for filling vacancies
in the officers of chief, the first assistant chief, and the second assistant chief.

(i) Section 2-3-415 establishes the duty of each member of a fire company to mandatory
attendance at “all of the drills and meetings of such company” and mandatory

response to “each and every call out for a fire, or to the proper alarms given, in cases
of a fire within the corporate limits of the city.”

() Section 2-3-415 also egtablishes a mandatory dismissal duty that the chief must
exercise to make an order in writing dismissing any member who, without sufficient
reason or excuse for such failure or neglect, fails or neglects “to attend such company

drills or meetings for three successive drills or meetings, or should a member fail or
neglect to such fire alarm or fail to be present at such fire for three fires in

succession,”
(k) Chief Ian Paul testified that the fire stations, the fire apparatus, and all equipment
issued to each firefighter are all owned by the City of Pierre and purchased through
the funding of the City of Pierre in the fire department budget. (Paul Depo. 8:18-23).
10. The City of Pierre is a municipality organized under the statutory framework
authorized by the State of South Dakota, (See Aff. of Kristi Honeywell, City Manager.)
10. RESPONSE: Admitted.
11.  The City of Pierre provides funding for the PVFD and employs a Fire Chief and
maintenance worker. (Paul depo. at 6:2-22).
11. RESPONSE: Admitted that the City of Pierre provides all of the funding for the
PVFD. Disputed that the City of Pierre’s funding of the Pierre Fire Department established by
the Fire Department Ordinances is limited to funding the PVFD and employing a Fire Chief and
maintenance worker. See Response to No. 9 which is incorporated into this Response by this
reference.

12.  The PVFD stations, apparatus, and personal protective equipment are purchased

by the City of Pietre. (Paul depo. at 8:18-23).
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12, RESPONSE: Admitted.

13.  The PVFD sclf-governs through the election of officers. (Paul depo. at 7:10-25;
8:1-17).

13. RESPONSE: Disputed. See Response to No. 9 which is incorporated into this
Response by this reference.

14.  While traveling to his home and the fire station on August 1, 2016, Tronvold was
not undertaking any action on behalf of the City of Piene or the PVFD. (Paul depo. At 37:14-
18).

14. RESPONSE: Disputed.

Tronvold had a duty while traveling to his home and the fire station on August 1, 2016 to
respond to “each and every call out for fire, or to the proper alarms given, in cases of fire within
the corporate limits of the city.” (Fire Depariment Ordinances, Section 2-3-415; Larson
Affidavit, Ex. 3). Tronvold had a duty as a “member of a fire company to attend each and ali of
the drills and meetings of such company.” (Fire Department Ordinances, Section 2-3-415; 1d.)
Chief Paul testified that Engine Company No. 3 is a “fire company” within the meaning of this
ordinance. (Paul Depo. 139: 24-25; 140:8; Larson Affidavit, EX. 3).

Before leaving home at 135 Dove Road, Pierre, South Dakota, Tronvold “made sure” that
he had his “gear” {personal protective equipment (PPE)) in his pickup. (Tronvold Dep. 34:10-12;
Larson Affidavit, Ex. 1). Tronvold’s “PPE” consists of an issued bag, boots, bunker pants with
suspenders, bunk coat, nomex hood, helmet, all of which is provided. (Tronvold Dep. 34:24-25;
35: 1-20; 1d.) Larson Affidavit, Ex. 1). “They like you to have it with you so you can respond.”
(Tronvold Dep. 34:19-23; Id.) Tronvold was also issued a portable pager, which he carries with

him. (Tronvold Dep. 19:18-19; 20:13-25; 21:1; 1d.). Tronvold always keeps his PPE in his
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pickup, and the only time it would be removed would be if he had to use his backseat to haul
something, in which case he would use his pickup in this manner and put the PPE back in his
pickup truck. (Tronvold Dep. 34:13-18; Id.).

While traveling to his home and the fire station on August 1, 2016, Tronvold was driving
his personal vehicle, the 2002 Chevrolet Silverado K2500 extended cab pickup, which he had a
duty to own as a member of the PVFD. (Paul Depo. 17: 20-23; Larson Affidavit, Ex, 5). The
PVFD has “certain rules that govem firefighters with regard to driving their own personal
vehicles.” (Paul Depo. 79:3-6; Id.).

Tronvold’s 2002 Chevrolet Silverado K2500 extended cab pickup displayed the half-
plate vehicle LD. plate issued by the fire department which states in large capital letters,
“MEMBER FIRE DEPT PIERRE FIRE DEPT” (Larson Affidavit, Ex. 9). The City of Pierre
paid for Tronvold’s half-plate vehicle LD. (Paul Depo. 118:25; 119:1; Larson Affidavit, Ex. 5).
Chief Paul testified that the purpose of the half-plate vehicle LD. is to identify the firefighter’s
personally owned vehicle to law enforcement securing a scene in the event the firefighter
tesponds in his personal vehicle to that location. (Paul Depo. 29: 13-25; 30: 1-4; 1d.). However,
the dual purpose of identifying the firefighter’s personally owned vehicle to the public at large
on a 24/7/365 basis is indisputable.

15.  Tronvold was not conducting any mission or undertaking any act at the direction
or control of PVFD or the City of Pierre at the time of the motor vehicle accident. (Paul depo. at
37:14-18).

15. RESPONSE: Disputed. Tronvold had a duty while traveling to his home and the
fire station on August 1, 2016, to respond to “cach and every call out for fire, or to the proper

alarms given, in cases of fire within the corporate limits of the city” and whether or not there was
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2 call out for fire or alarm given. (Fire Department Ordinances, Section 2-3-415, Larson
Affidavit, Ex. 3). While traveling to his home and the fire station on August 1, 2016, Tronvold
owned a duty to the City of Pierre, the PVED, the public at large and the Plaintiffs, to “Always
act in a professional manner when representing the PFD on and off scene.” (Emphasis in
original). (Orientation for New Firefighters, Page 2; Larson Affidavit Ex, 10).

16. At the time Tronvold was traveling from his residence to the meeting at the Fire
Station, there was no active fire call and Tronvold had not been summoned for any emergency
by the PVFD., (Paul depo. at 37:5-7; 38:12-15).

16, RESPONSE: Admitted. Disputed that the absence of an active fire call or that
Tronvold was not summoned for any emergency are issues of material fact for purposes of the
City of Pierre’s motion for summary judgment.

17.  Members of the PVFD are required to attend 40 hours of training per year and
Tronvold had completed in excess of 40 hours of training prior to the date of the accident,
August 1, 2016. (Paul depo, at 107:12-17, 23:22-25).

17. RESPONSE: Admitted that this requirement appears in the Bylaws of Pierre
Volunteer Fire Department, approved March 6, 2014, (Bylaws of Pierre Volunteer Fire
Department, Article V, Section 5(B)(2), Page 7; Larson Affidavit, Ex. 2). Disputed that whether
or not Tronvold had completed in excess of 40 hours of training prior to August 1, 2016 is an
issue of material fact for purposes of the City of Pierre’s motion for summary judgment, as the
Fire Department Ordinances contain no such requirement, and further as Tronvold as of August
1, 2016, was in violation of the “drills and meetings” mandatory attendance and dismissal
provisions of Section 2-3-415 of the Fire Department Ordinances. It is undisputed that as of

August 1, 2016, Tronveld had failed or neglected to attend more than three (3) successive drills
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and meetings of Engine Company 3 and documented as “ebsent” for four (4) successive drills
and meetings between February 1 and April, 2016, and that no sufficient reason or excuse is
documented for such failure or neglect.

The minutes of the monthly meetings of Engine Company No. 3 demonstrate that

Tronvold was absent without excuse for four successive meetings of Engine Company No. 3

from February to April, 2016, (Minutes of Engine Company No. 3; Larson Affidavit, Ex. 11);
(Paul Depo. 137-147; Larson Affidavit, Ex. 5).

Fire Chief Paul testified regarding Tronvold’s documented absences at four (4)
successive monthly meetings in view of the mandatory attendance and mandatory dismissal
requirements of Section 2-3-415 of the Fire Department Ordinances:

Have you read that ordinance [Section 2-3-415] before, sir?

I have and I realize it was outdated.

The ordinance is outdated?

Yeah. The ordinance is not the way we practice right now, the way it’s written.
I think that’s the whole point, sir.

I understand that.

FPROPOPLO

(Paul Depo. 138:15-21; Larson Affidavit, Ex. 5).

Q. Okay. We don’t need to go into that anymore. So according to these documents, if
they're correct, Mr. Tronvold was absent for four successive meetings for engine
company three from February to April, 2016, correct?

Based on that documentation. I don’t know any documentation on that, or the

reason for it.
And referring back to section 2-3-415 of Plaintiffs Exhibit 8, calling for

dismissal of firemen for failure to attend drills and meetings, you agree that this
document required you to dismiss Mr. Tronvold for missing four successive

engine company three monthly meetings?
[VARIOUS OBJECTIONS]
Q. Well, do you agree, do you not, Mr. Paul, that the action to be taken is taken by

the chief, correct?
A, According to the way it is wntten.

(Paul Depo. 148:4-6; Larson Aflidavit, Ex. 5).
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Despite the mandatory attendance and dismissal requirements of Section 2-3-415, at no
time as fire chief did Ian Panl have any verbal or written reporting mechanism in place for
engine company caplains to report up to him when members are absent for monthly meetings
and drills of fire engine companies. (Paul Depo.148:10-22; 1d.).

18. PVFD members were also required to participate in 2 minimum of 25 percent of
the calls in any given calendar year. (Paul depo. at 18:3-25; 19:1-10).

18, RESPONSE: Admitted that this requirement appears in the Bylaws of Pierre
Volunteer Fire Department, approved March 6, 2014. (Bylaws of Pierre¢ Volunteer Fire
Department, Article V, Section 5(B}(3), Page 7; Larson Affidavit, Ex. 2). Disputed that whether
or not Tronvold participated in 25 percent or more “of calls in any given calendar year” is an
issue of material fact for purposes of the City of Pierre’s motion for summary judgment, as the
Fire Department Ordinances contain no such requirement, and further as Tronvold as of Angust
1, 2016, had failed or neglected to respond to five (5) of the seven (7) fires as documented on
Paul Depo. Exhibit 2. (Pierre Fire Department Participation Detail by Staff, Pages 1-3; Larson
Affidavit, Ex. 12), Tronvold responded to only two (2), one on (2/06/2016 and the second on
07/21/2016, which are marked with an asterisk to note Tronvold’s response. (Id.) There are no
such asterisks on the fire calls on 02/08/2016, D4/16/2016, 05/28/2016, 07/03/2016, and
07/09/2016. (Id.).

Tronvold responded to only two of seven alarm fires in 2016. As such, he was in
violation of Ordinance Section 2-3-415 as he failed on five occasions “to respond to each and
every call out for a fire, or to the proper alarms given, in cases of a fire within the corporate
limits of the city.” The 25 percent call provision is in complete conflict with Section 2-3-415 of

the Fire Department Ordinances, which requires that, “It shall be the duty of each member of a
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fire company . . . to respond to each and every call out for a fire, or to the proper alarms given, in
cases of a fire within the corporate limits of the city. In the event that a member of such fire
company shall fail or neglect to . . . respond to such fire alarm or fail to be present at such fire for
three fires in succession, without any sufficient reason or excuse for such failure or neglect, it
shall become the duty of the chief of the fire department to make an order in writing, dismissing
such member or members from membership in such fire company, and such action on the part of
the chief shall be final as to such dismissal.” (Fire Department Ordinances, Section 2-3-415;
Larson Affidavit, EX. 3).

19. On the date of the motor vehicle accident, Tronvold had already recorded
participation in 51.35 percent of calls which should have been sufficient to meet his obligation
for the entirety of the calendar year. (Paul depo. at 22:2-16).

19. RESPONSE: Disputed. See Response Nos. 17-18 which are incorporated herein
by this reference. Section 2-3-415 of the Fire Department Ordinances required Chief Paul to
enter an order dismissing Tronvold from the firc department.

20. The 40 hour annual training requirement may be satisfied through receiving
training though a mumber of sources include classes or monthly training sessions held by the
PVED. (Paul depo. at 36:7-16).

20. RESPONSE: Disputed. Ses Response Nos. 17-19 which are incorporated herein
by this reference. Whether or not the 40 annual training requirement of the Bylaws may be
satisfied as stated is not an issue of material fact for purposes of the City of Pierre’s motion for
summary judgment and is irrelevant 1o the genuine issue of material fact as to whether Tronvold
should have been subjected to mandatory dismissal by the fire chief for failing or neglecting to

attend the monthly meetings and drills as required by Section 2-3-415 of the Fire Department
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Ordinances. The Bylaws are subordinated to the Fire Department Ordinances by Section 2-3-
402. (Fire Department Ordinances, Section 2-3-402, Larson Affidavit, Ex. 3).

21.  Monihly training sessions were not mandatory for PVFD members. Members that
did not attend the monthly meeting could obtain training hours in other forms and by attending
other sessions. (Tronvold depo. at 31:9-15, 24-25; 32:20-12; Paul depo. at 24:17-22).

21, RESPONSE: Disputed. See Responses Nos. 17-20 which are incorporated herein
by this reference. The City of Pierre erroneously conflates the separate requirement of minimum
training hours required in the Bylaws of the Pierre Volunicer Fire Department, Article V -
Membership, Section 5(A)(2) and Section 5(B)(2), with the wholly separate duties prescribed by
Section 2-3-415 that “each member of a fire company to attend each and all of the drills and
meetings of such company” and without having sufficient reason or excuse for such failure or
neglect to attend such company drills or meetings for three successive drills or meetings, to be
dismissed from membership in the fire company. The self-serving testimony of Tronvold and
Chief Tan Paul cannot supplant the ordinances of the City of Pierre.

22. Members are encouraged to attend monthly meetings but attendence is not
required so long as annual requirements are met. (Paul depo. at 185:15-19).

22. RESPONSE: Disputed. See Responses Nos. 17-21 which are incorporated

herein by this reference.

23.  PVFD firefighters are volunteers and are not compensated. (Paul depo. at 9:22-
24).

23. RESPONSE: Disputed. Whether PVFD firefighters are paid or not paid what is
commonly referred to as “W-2" or “payroll” compensation is not an issue of material fact for
purposes of the City of Pierre’s motion for summary judgment. At all times material to this

action, Tronvold was an “employee” of the public entity known as the City of Pierre, and SDCL
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§ 3-21-1(1) and his status as employee applies “whether compensated or not.” As an employee
firefighter, Tronvold either received or was eligible fo receive the following fringe benefits, all
provided and paid for by the City of Pierre:

(a) Worker’s compensation insurance coverage. Injured firefighters are covered by the
City of Pierre’s worker’s compensation insurance. (Paul Dep. 11:7-20; 46:18-25;
57:12-18; Larson Affidavit, Ex. 5).

() Property damage coverage and deductible reimbursement for an “Employee’s
Personal Auto” which is damaged while the firefighter “employee” is “en route to,
during or returning from any official duty authorized by you {defined as the “City
of Pierre Fire Department” with coverage through Continental Western through
Fischer-Rounds Insutance Agency. (Paul Depo. 92:19-23; 93:1-15; Larson
Affidavit, Ex. 5; Affidavit of Michael Luce, § 3, Exhibit B - Pages 169-170).

(c) Group accident coverage from the City of Pierre through Fischer Rounds Insurance
Agency. (Paul Dep. 87:2-25; 88-89; Larson Affidavit, Ex. 5).

(d) Paid membership ducs annually for the South Dakota Firefighters Association.
(Paul Dep. 88-89: 1-2; Larson Affidavit, Ex. 5).

(¢) Paid a per diem for traveling for training “outside of town.” (Paul Dep. 25:6-8;
Larson Affidavit, Ex. 5).

() “Vested” for the Length of Service Award lump-sum financial payment from the
City of Pietre ater completing five (5) years of service, paid from a find which the
City of Pierre makes a $10,000 annual contribution and which, for a firefighter with
twenty-five (25) years of service retiring in 2017 would receive a lump-sum
payment of $25,000. (Paul Dep. 26:9-25; 27:1-25; 28:1-14; 58:15-25; 59:1-25; 6t
13-24; 92:1-14; Larson Affidavit, Ex. 5).
24. PVFD fircfighters are not reimbursed for mileage for responding fo calls or
attending monthly training sessions. (Paul depo. at 25:4-18; 26:9-23},
24. RESPONSE: Admitted. Disputed that whether such reimbursement is made or
not is an issue of material fact for purposes of the City of Pierre’s motion for summary judgment.

25.  Tronvold had his own personal insurance for automobile he was driving at the

time of the accident that occurred on August 1, 2016, {(Tronvold depo. at 76:18-21).
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25, RESPONSE: Admitted. Disputed that this is an issue of material fact for
purposes of the City of Pierre’s motion for summary judgment, other than to the extent that City
of Pierre and the PVFD that by providing coverage and payment to Tronvold for the repair
estimate and payment of the $1,000 deductible constitutes an admission against interest that on
August 1, 2016, Tronvold was “en route to, during or returning from any official duty authorized
by” the Pierre Fire Department.

26. At the time of the motor vehicle accident that is the subject to this suit, the City of
Pietre had in place a Memorandum of Govemmental Liability Coverage with the South Dakota
Public Assurance Alliance. (Sec Exh. A attached to the Aff. of Dave Sendelbach).

26. RESPONSE: Admitted in part. Disputed that this Memorandum of Governmental
Liability Coverage with the South Dakota Public Assurance Alliance is the basis for the
insurance coverages ai issue for purposes of the subject matter of this action.

27.  The Memorandum of Govemmental Liability Coverage contained an exclusion
endorsement wherein the Exclusion Section, Section C of the aforementioned Memorandum,
precludes coverage for "fire department, firefighting activities or fire department vehicles.” (See
Exh. C attached fo the AfY, of Dave Sendelbach).

27. RESPONSE: Admitted in part. Disputed hat this exclusion of coverage for "fire
depariment, firefighting activities or fire department vehicles™ applies to the South Dakota Public
Assurance Alliance MEMORANDUM OF AUTO LIABILITY COVERAGE attached to the
Affidavit of David Sendelbach as Exhibit B and which is identified by him as “the separate
Memorandum of Auto Liability Coverage.” There is no corresponding “Exclusion
Endorsement” for “fire department, firefighting activities or fire department vehicles” in the

South Dakota Public Assurance Alliance MEMORANDUM OF AUTO LIABILITY
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COVERAGE ss is the case in the Memorandum of Governmental Liability Coverage attached to
the Affidavit of David Sendelbach as Exhibit A and with the Exclusion Endorsement identified
by the City of Pierre as CITY 8 and appearing on the last page of Exhibit C attached to the
Affidavit of David Sendelbach. Neither of the reservation of rights letters issued by the South
Dakota Public Assurance Alliance to the City of Pierre and attached to the Affidavit of David
Sendelbach as Exhibit D and Exhibit E references or even mentions the Exclusion Endorsement
attached to the Affidavit of David Sendelbach as Exhibit C as a basis for denial of coverage to
Tronvold or Plaintiffs.

28. At the time of the subject motor vehicle accident, the City of Pierre had in place &
Memorandum of Automobile Liability Coverage with the South Dakota Public Assurance
Alliance. (See Exh. B attached to the Aff. of Dave Sendelbach).

28, RESPONSE: Admitted in part. This document by its express terms states as
follows on CITY 135: “We [South Dakota Public Assurance Alliance] will pay damages the
covered party legally must pay because of bodily injury or property damage to which this
coverage applies cause by an accident during the coverage period and resulting from the
ownership, maintenance, or use of an auto.” No exclusion from coverage is included in this
insuring agreement for “fire department, firefighting activities or fire department vehicles” as is
the case in the Memorandum of Govemmental Liability Coverage attached to the Affidavit of
David Sendelbach as Exhibit C.

29, The Memorandum of Automobile Liability Coverage only provides coverage for
a volunteer when such volunteer is "acting in an official capacity for (a) or (b)." (See Id. at
Section D). The official capacity must be for the member (the City of Pierre) or while acting in

an official capacity for one of the members "commissions, councils, agencies, districts,
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authorities, or boards, under the member's direction or control of which the member's board sits
as the governing body."

29, RESPONSE: Admitted in part. Disputed that the City of Pierre has accurately
stated the terms and conditions of the applicable provisions of The Memorandum of Automobile
Liability Coverage. The term “Covered Party” means: (a) “the Member” which in this action is
the City of Pierre; (b} “boards coming under the Member’s direction or control or for which the

Member’s board [Pierre City Commission] sits as the governing bodyv;” or (¢) “any person who

isan . .. employee or volunteer of (a) or (b) while acting in an official capacity for (a)or (b) .. .”

(Exhibit B, Affidavit of David Sendelbach, at CITY 136), (Emphasis added).
30.  The City of Pierre's City Commission does not sit as the governing body for the
PVFD.

- 30. RESPONSE: Disputed. See Response to No. 9 which is incorporated herein by
this reference. Even the bylaws of the Pierre Volunteer Fire Department recognize that the
“Pierre Volunteer Fire Department” when referred to as “department” is the same “department”
established by Section 2-3-401 of the Fire Department Ordinances as, “The department in charge
of preventing, detecting, reporting, suppressing and extinguishing fires within and for the city.”
(Fire Department Ordinances, Section 2-3-401; Larson Affidavit, Ex. 3). Section 2-3-401
establishes the Pierre Fire Department and charges “its officers and employees” with
responsibility “for the performance of all duties assigned to the department by state law, this
code and the city ordinances, the commission, mayor and designated commissioner.” {(Jd) The
Office of Public Safety has general responsibility for the “Volunteer Fire Department.” (Fire

Department Ordinances Section 2-3-101; 1d.).
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Chief Ian Paul testified that he was appearing on behalf of both the City of Pierre and the
Pierre Volunteer Fire Department. (Paul Dep. 39:1-10; Larson Affidavit, Ex. 5). Chief Paul
further testified that he considered himself jointly represented by the counsel of record for the
City of Pierre and counsel of record for the Pierre Volunteer Fire Department. (Paul Dep. 39:1-
10; Larson Affidavit, Ex. 5).

31. At the time of the motor vehicle accident, Tronvold was not acting in an official
capacity for the PVFD or the City of Pierre. (Paul depo. at 37:5-18; 38:12-15).

31. RESPONSE: Disputed. Sec Response Nos. 14-16 which are incorporated
herein by this reference.

32. A letter denying coverage for Tronvold has been issued by the South Dakota
Public Assurance Alliance through its claints adjusters at Claims Associates, Inc. (See Exh. D
attached to the Aff. of Dave Sendelbach.)

32, RESPONSE: Admitted part. Disputed that that the issuance of this letter and its
contents is a material fact for purposes of the City of Pierre’s motion for summary judgment.

33.  The South Dakota Public Assurance Alliance is providing a defense in relation
to this action pursuant {o a reservation of rights concerning coverage under the Memorandum
of Governmental Liability Coverage and the Memorandum of Automobile Liability Coverage.
(See Exh. A and B attached to the Aff of Dave Sendelbach).

33. RESPONSE: Admitted par. Disputed that that the providing of a defense in
relation to this action pursuant to a reservation of rights conceming coverage under the
Memorandum of Governmental Liability Coverage and the Memorandum of Automobile
Liability Coverage is a material fact for purposes of the City of Pierre’s motion for summary

judgment.
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Dated at Sioux Falls, South Dakota, on this 5th day of June, 2019.

HUGHES LAW OFFICE

e

(-E_., WLg yals
Johzﬁ R. Hughes (Johnf@l iggﬂi@;_aw»ers.com)
Stuart J. Hughes ughesLawyers.com
101 North Phillips Avenue — Suite 601
Sioux Falls, South Dakota 57104-6734
Telephone: (605) 339-3939
Facsimile: (605) 339-3940

Attorneys for Plaintiff Randall R. Jurgens
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CERTIFICATE OF SERVICE

The undersigned hereby certifies that on the 5th day of June, 2019, a true and correct
copy of the above and foregoing Response of Plaintiff Randall R. Jurgens to Defendant City of

Pierre’s Statement of Undisputed Material Facts was served electronically using the Odyssey
File and Serve system which will send notification of such filing to the following:

Edwin E. Evans
Mark W. Heigh
Tyler W. Haigh
Evans Haigh & Hinton LLP
101 North Main Avenue ~ Suite 213
P. O. Box 2790
Sioux Falls, South Dakota 57101-2790
Email: eevans@ehhlawyers.com
- mhaigh@ehhlawyers.com

thaigh(@ehhlawyers.com

Attorneys for Plaintiff Lisa A. Tammen

Michael L. Luce

Lynn, Jackson, Shultz & Lebrum, P.C.

110 N Minnesota Avenue — Suite 400

Sioux Falls, South Dakota 57104

Email: mhuce@lynnjackson.com

Attorneys for Defendant Pierre Volunteer Fire Department

Wiltiam P. Fuller

Fuller & Williamson, LLP

7521 South Louise Avenue

Sioux Falls, South Dakota 57108

Email: bfuller@fullerandwilliamson.com
Attorneys for Defendant Gerrit A. Tronvold

Robert B. Anderson

Douglas A. Abraham

May, Adam, Gerdes & Thompson LLP

P.O. Box 160

Pierre, South Dakota 57501-0160

Email: rba@mayadam net
daa@mayadam net

Attorneys for Defendant City of Pierre

-

(\H___f fotivy (7 ,Z bt
Johq/f{. Hughes
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STATE OF SOUTH DAKOTA) IN CIRCUIT COURT
58

COUNTY OF HUGHES ) SIXTH JUDICIAL CIRCUIT
LISA A. TAMMEN and RANDALL R. File No. 32CIV17-000042
JURGENS,
Plaintiffs,
RESPONSE OF
Vs, PLAINTIFF RANDALL R. JURGENS
| TO DEFENDANT PIERRE VOLUNTEER
GERRIT A. TRONVOLD, an individual, FIRE DEPARTMENT'S STATEMENT OF
CITY OF PIERRE, a South Dakota UNDISPUTED MATERIAL FACTS

municipal corporation, and PIERRE
VOLUNTEER FIRE DEPARTMENT, a
South Dakota nonprofit corporation, jointly
and severally,

Defendants.

Plaintiff Randall R. Jurgens, by and through his undersigned counsel of record, and
hereby submits the following Response to Defendant Pierre Volunteer Fire Department’s
Statement of Undisputed Material Facts pursuant to SDCL § 15-6-56(c)(2). This Response in
Opposition to Pierre Volunteer Fire Department’s Statement of Undisputed Material Facts sets
forth the disputed material facts upon which the Defendant Pierre Volunteer Fire Department’s
Motion for Summary Judgment must be denied.

The deposition testimony and documents upon which this Response relies are attached to
the Affidavit of Tiffany L. Larson, with corresponding citations where available by page or other
designation. References to the Affidavil of Tiffany L. Larson are referred to as “Larson
Affidavit” followed by the corresponding Exhibit number designated as “Ex. __ " A series of

ordinances of the City of Pierre govem the Pierte Fire Department and the “Volunteer Fire

-1-
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Ll

Department.” References are made to these ordinances as “Fire Department Ordinances’
followed by citations to the ordinance by section number.

1. Plaintiffs seck damages arising out of a motorcycle/motor vehicle accident that
occurred on or about August 1, 2016. First Amended Complaint, 9 11.

RESPONSE: Admitted that the collision occurred at 6:06 pm. on August 1, 2016
involving the motorcycle on which the Plaintiffs were riding and the pickup truck that Gerrit
Tronvold was driving at the intersection of Grey Goose Road and Highway 1804 in Hughes

County, South Dakota.

2, Plaintiffs alleged that Defendant Gerrit Tronvold failed to yield the right-of-way
at a stop sign and turned left into the path of Plaintiffs' motorcycle. First Amended Complaint, §

13.
RESPONSE: Admitted,

3. Plaintiffs further allege that Defendant Gerrit Tronvold ("Tronvold") was
operating his own 2002 Chevrolet pickup at the time or the accident. First Amended Complaint,

q12.
RESPONSE: Admitted.

4, Tronvold owned the vehicle that he was operating. lan Paul Depo. at 37:2-4;
Gerrit Tronvold Depo. at11:1-7.

RESPONSE: Admitted.

5. At the time of the accident, Tronvold was a volunteer fireman with the PVFD. He
never held any other position with the PVFD other than a volunteer fireman. G. Tronvold Depo.
at 14:13-15,

RESPONSE: Admitted that Tronvold was a volunteer fireman with the PVFD and a

member of the Pierre Fire Department at the time of the crash which is the subject matter of this

action.

6. Tronvold joined the PVFD in Decembet, 2015. G. Tronvold Depo. at 13:16-25;

14:1.
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RESPONSE: Admitted that Tronvold was approved by the City of Pierre Board of

Commissioners on December 22, 2015 for Tronvold as a volunteer fireman with the PVFD and
member of the Pierre Fire Department assigned to the fire company of Engine Company 3.

7. At the time of the accident, Tronvold was considered to be a rookie firefighter as
he had not yet completed the certified firefighter course. 1. Paul Depo. at 17:7-15.

Admitted that Tronovold was considered to be a rookie firefighter for that reason.
Disputed that Tronvold’s status as a rookie member affected his status as a member of the Pierre
Fire Department. Tronvold testified that he was assigned to Engine Company 3 in December,
2015. (Tronvold Depo. 13:16-19; Larson Affidavit, Ex. 1). Engine Company 3 is & “fire
company” to which Section 2-3-415 of the Fire Department Ordinances applies. (Paul Dep.
139:24-25-140:8; Larson Affidavit, Ex. 5). On December 22, 2015, Tronvold was issued his
firefighter gear. (Pierre Fire Department Equipment Issue Checklist; Larson Affidavit, Ex. 6.
“You're issued your gear, your pager, a book of the SOP/SOG standard operating procedures and
how the department operates, and then from that point on, you are an active member of the
department.” (Trenvold Depo. 19:18-23; Larson Affidavit, Ex. 1). Starting in December, 2015,
Tronvold would respond to an actual fire as an extra set of hands. {Tronvold Depo. 19:24-25;
20:1-2; Id.). The Fire Department Ordinances to not distinguish between a *“rookie member” and
a member who has completed the South Dakota Certified Firefighter Course, which Tronvold did
not complete until the date after the crash on August 2, 2016,

8. In order to get certified through the state, firefighters have to attend a series of
classes, have some hands-on practical training and have a certain amount of time to get that

completed. . Paul Depo. at 17:9-15.
RESPONSE: Admitted.

9. Tronvold was a rookie that has been with PVFD for more than six months at the
time of the accident. 1. Paul Depo. at 47:24-25; 48:1-4.

-
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RESPONSE; Admitted that Tronvold had been a member of the PVFD and the Pierre

Department since approval by the City of Pierre Board of Commissioners on December 22,

2015,

10. Besides being on the force for over six months, Tronvold had met the
requirements of 40 hours of training by August 1, 2016. This is a requirement of the bylaws for
the PVFD. L Paul Depo. at 107:12-17.

RESPONSE: Admitted that this requirement of 40 hours of training each calendar year
appears in the Bylaws of Pierre Volunteer Fire Department, approved March 6, 2014. (Bylaws of
Pierre Volunteer Fire Department, Article V, Section 5(B)(2), Page 7; Larson Affidavit, Ex. 2).
Disputed that whether or not Tronvold had completed in excess of 40 hours of training prior to
August 1, 2016 is an issue of material fact for purposes of the PVFD’s motion for summary
judgment, as the Fire Department Ordinances contain no such requirement, and further as
Tronvold as of August 1, 2016, was in violation of the “drills and meetings” mandatory
attendance and dismissal provisions of Section 2-3-415 of the Fire Department Ordinances. It is
undisputed that as of August 1, 2016, Tronvold had failed or neglected to attend more than three
(3) successive drills and meetings of Engine Company 3 and documented as “absent” for four (4)
successive drills and meetings between February 1 and April, 2016, and that no sufficient reason
or excuse is documented for such failure or neglect. The minutes of the monthly meetings of
Engine Company No. 3 demonstrate that Tronvold was absent without excuse for four successive
meetings of Engine Company No. 3 from February to April, 2016. (Minutes of Engine Company
No. 3; Larson Affidavit, Ex. 11); (Paul Depo. 137-147; Larson Affidavit, Ex. 5).

Fire Chief Paul testified regarding Tronvold’s documented absences at four (4)
successive monthly meetings in view of the mandatory atiendance and mandatory dismissal

requirements of Section 2-3-415 of the Fire Department Ordinances:

4
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Have you read that ordinance [Section 2-3-415] before, sir?

I have and I realize it was outdated.

The ordinance is outdated?

Yeah. The ordinance is not the way we practice right now, the way it’s written.
I think that’s the whole point, sir.

I understand that.

FOFO PO

(Paul Depo, 138:15-21; Larson Affidavit, Ex. 5).

Q. Okay. We don’t need to go into that anymore. So according te these documents, if
they're correct, Mr. Tronvold was absent for four successive meetings for engine

company three from February to April, 2016, correct?
A Based on that documentation. I don’t know any documentation on that, or the

reason for it.
And referring back to section 2-3-415 of Plaintiff's Exhibit 8, calling for

dismissal of firemen for failure to attend drills and meetings, you agree that this
document required you to dismiss Mr, Tronvold for missing four successive
engine company three monthly meetings?
[VARIOUS OBJECTIONS]

Q. Well, do you agree, do you not, Mr. Paul, that the action to be taken is taken by

the chief, correct?

A. According to the way it is written.

(Paul Depo. 148:4-6; Larson Affidavit, Ex. 5).

Despite the mandatory attendance and dismissal requirements of Section 2-3-413, at no
time as fire chief did Ian Paul have any verbal or written reporting mechanism in place for
engine company ceptains to report up to him when members are absent for monthly meetings
and drills of fire engine companies. (Paul Depo.148:10-22; Id.).

11. By August 1, 2016, Tronvold had met the annual requirements as he already had
64 hours of training. I. Paul Depo. at 23:22-25.

RESPONSE: Sce Response No. 10 which is incorporated herein by this reference.
Whether or not Tronvold had completed in excess of 40 hours of training prior to August 1, 2616
is not an issue of material fact for purposes of the PVFD’s motion for summary judgment,

12.  Tronvold was also required to document that he participated in a minimum of
25% of the calls to the PVFD for the calendar year. 1. Paul Depo. at 18:3 -25; 19:1-10.
-5-
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RESPONSE; Admitted that this requirement appears in the Bylaws of Pierre Volunteer

Fire Department, approved March 6, 2014. (Bylaws of Pierre Volunteer Fire Department, Article
V, Section S5(B)(3), Page 7; Larson Affidavit, Ex. 2). Disputed that whether or not Tronvold
participated in 25 percent or more “of calls in any given calendar year” is an issue of material
fact for purposes of the PVFD’s motion for summary judgment, as the Fire Department
Ordinances contain no such requirement, and further as Tronvold as of August 1, 2016, had
failed or neglected to respond to five (5) of the seven (7) fires as documented on Paul Depo.
Exhibit 2. (Pietre Fire Department Participation Detail by Staff, Pages 1-3; Larson Affidavit, Ex.
12). Tronvold responded to only two (2), one on 02/06/2016 and the second on 07/21/2016,
which are marked with an asterisk to note Tronvold’s response. (Id.) There are no such asterisks
on the fire calls on 02/08/2016, 04/16/2016, 05/28/2016, 07/03/2016, and 07/09/2016. (Id.).
Tronvold responded to only two of seven alarm fires in 2016. As such, he was in
violation of Ordinance Section 2-3-415 as he failed on five occasions “to respond to each and
every call out for a fire, or to the proper alarms given, in cases of a fire within the corporate
limits of the city.” The 25 percent call provision is in compleie conflict with Section 2-3-415 of
the Fire Department Ordinances, which requires that, “It shall be the duty of each member of a
fire company . . . to respond to each and every call out for a fire, or 0 the proper alarms given, in
cases of a fire within the corporate limits of the city. In the event that a member of such fire
company shall fail or neglect to . . . respond to such fire alarm or fail to be present at such fire for
three fires in succession, without any sufficient reason or excuse for such failure or neglect, it
shall become the duty of the chief of the fire department to make an order in writing, dismissing

such member or members from membership in such fire company, and such action on the part of
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the chief shall be final as to such dismissal” (Fire Depariment Ordinances, Section 2-3-415;

Larson Affidavit, Ex. 3).

13.  Actually, Tronvold had a recorded participation of 51.35%. 1. Paul Depo. at 22:2-
16,

RESPONSE: See Response No. 12 which is incorporated herein by this reference.
whether or not Tronvold participated in 51.35% percent or more “of cals in any given calendar
year” is not an issue of material fact for purposes of the PVFD’s motion for summary judgment.
Ordinance Section 2-3-415 required Tronvold “to respond to each and every call out for a fire,
of to the proper alarms given, in cases of a fire within the corporate limits of the city” nless he
has “sufficient reason or excuse for such failure or neglect” for failing or neglecting “to respond
to such fire alarm or fail to be present at such fire for three fires in succession.” (Fire Department
Ordinances, Section 2-3-415; Larson Affidavit, EX. 3).

14. By the date of the accident, Tronvold had met all of the requirements to take the
certification test, and it was scheduled for the next day, August 2, 2016. G. Tronvold Depo. at
16:5-18; 18:18-22.

RESPONSE: Disputed that this is an issue of material fact for purposes of the PVFD’s

motion for summary judgment.

15. The 40 hours of training can be through classes from a variety of sources,
including a monthly training session held by the PVFD. 1. Pavl Depo. at 36:7-16.

RESPONSE: Disputed that this is an issue of matetial fact for purposes of the PVFD’s

motion for summary judgment.

16.  Again, Tronvold had met all of his requirements for taking his certification class,
and no more classwork was needed. G. Tronvold Depo. at 30:9-10.

RESPONSE: Disputed that this is an issue of material fact for purposes of the PVFD’s

motion for summary judgment.
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17.  These monthly training sessions were held on Mondays. Firefighters were not
required to attend. If they did not go to this meeting, they could go to another station. G.
Tronvold Depo. at 31:9-15, 24-25; 32:20-21.

RESPONSE: Admitted in part that the monthly training sessions were held on Monday
at the regular monthly meeting of each fire company. Disputed that firefighters were not required
fo attend. See Response No. 10 which is incorporated herein by this reference.

18.  Attendance at the training session on Monday, August 1, 2016, was not required
for Tronveld. He had enough hours already to take the test without attending that session. G.

Tronvold Depo. at 37:21-25; 38:1-25.
RESPONSE: Sec Response No. 10 which is incorporated herein by this reference.
19.  Tronvold was 2 member of Engine Company Three. L. Paul Depo. at 49:10-15.
RESPONSE: Admitted.

20.  This company had a training session on Monday evening, August 1, 2016, starting
at 6:30 p.m. G. Tronvold Depo. at 30:1-4,

RESPONSE: Admitted.

21.  On the evening of August 1, 2016, as is typical on the first Monday of the month,
there would have been two meetings. There was first the training session, and then there was a
regular meeting of the company. 1. Paul Depa. at 49:19-25; 50: 1-2. Typically the training session
goes first, and then the meeting. T. Paul Depo. at 50:34.

RESPONSE: Admitted.

22.  As to the monthly meeting, members are encouraged to attend, but it is not
required. I. Paul Depo. at 185:15-19.

RESPONSE: Dispuied. See Response to No. 10 which is incorporated herein by this

reference.

23,  Tronvold was leaving the home of his parents and on the way to Fire Station
Three at 721 North Poplar at the time of the accident. 1. Paul Depo. at 121:20-21; 122:4-5; G.
Tronvold Depo. at 33:22-25.

RESPONSE: Admitted.
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24.  Tronvold was not acting on behalf of the PVFD at the time of the accident. 1. Paul
Depo, 37:14-18.

RESPONSE: Disputed. Tronvold had a duty while traveling to his home and the fire
station on August 1, 2016 to respond to “each and every call out for fire, or to the proper alarms
given, in cases of fire within the corporate limits of the city.” (Fire Department Ordinances,
Section 2-3-415; Larson Affidavit, Ex. 3). Tronvold had a duty as a “member of a fire company
to attend each and all of the drills and meetings of such company.” (Fire Department Ordinances,
Section 2-3-415; Id.) Chief Paul testified that Engine Company No. 3 is a “fire company” within
the meaning of this ordinance. (Paul Depo. 139: 24-25; 140:8; Larson Affidavit, Ex. 5).

Before leaving home at 135 Dove Road, Pierre, South Dakota, Tronvold “made sure” that
he had his “gear” (personal protective equipment (PPE)) in his pickup. (Tronvold Dep. 34:10-1 2
Larson Affidavit, Ex. 1). Tronvold’s “PPE” consists of an issued bag, boots, bunker pants with
suspenders, bunk coat, nomex hood, helmet, all of which is provided. (Tronvold Dep. 34:24.25;
35: 1-20; Id.) Larson Affidavit, Ex. 1). “They like you to have it with you so you can respond.”
(Tronvold Dep. 34:19-23; 1d.) Tronvold was also issued a portable pager, which he carries with
him. (Tronvold Dep. 19:18-19; 20:13-25; 21:1; Id.). Tronvold always keeps his PPE in his
pickup, and the only time it would be removed would be if he had to use his backseat to haul
something, in which case he would use his pickup in this manner and put the PPE back in his
pickup truck. (Tronveld Dep. 34:13-18; Id.).

While traveling to his home and the fire station on August 1, 2016, Tronvold was driving
his personal vehicle, the 2002 Chevrolet Silverado K2500 extended cab pickup, which he had a
duty to own as a member of the PVFD. (Paul Depo. 17: 20-23; Larson Affidavit, Ex. 5). The
PVFD has “certain rules that govern firefighters with regard to driving their own personal

vehicles.” (Paul Depo. 79:3-6; Id.).
-9
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Tronvold’s 2002 Chevrolet Silverado K2500 extended cab pickup displayed the half-
plate vehicle LD. plate issued by the fire department which states in lerge capital letters,
“MEMBER FIRE DEPT PIERRE FIRE DEPT” (Larson Affidavit, Exhibit 9). The City of
Pierre paid for Tronvold’s half-plate vehicle LD. (Paul Depo. 118:25; 119:1; Larson Affidavit,
Ex. 5). Chief Paul testified that the purpose of the half-plate vehicle LD. is to identify the
firefighter’s personally owned vehicle to law enforcement securing a scenc in the event the
firefighter responds in his personal vehicle to that location. (Paul Depo. 29: 13-25; 30: 1-4; Id).
However, the dual purpose of identifying the firefighter’s personally owned vehicle to the public
at large on a 24/7/365 basis is indisputable.

25. He was not running any mission or doing anything on behalf of the PVFD at the
time of the accident. I. Paul Depo, at 37:14-18.

RESPONSE: Disputed. Tronveld had a duty while traveling to his home and the fire
station on August 1, 2016 to respond to “each and every call out for fire, or to the proper alarms
given, in cases of fire within the corporate limits of the city” and whether or not there was a call
out for fire or alarm given. (Fire Department Ordinances, Section 2-3-415, Larson Affidavit, Ex.
3). While traveling to his home and the fire station on August 1, 2016, Tronvold owned a duty
to the City of Pietre, the PVFD, the public at large and the Plaintiffs, to “Always act in a
professional manner when representing the PFD on and off scene.” (Emphasis in original).
(Orientation for New Firefighters, Page 2; Larson Affidavit Ex. 10).

26.  This was not a fire call, and Tronvold was not summoned for any emergency by
the PVFD, L. Paul Depo. at 37:5-7; 38:12-13,

RESPONSE: Admitted.
27.  During the time that Tronvold was a member of the PVFD he had not ever been:

called to a fire. G. Tronvold Depo. at 20:6-12.
-10-
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RESPONSE: Disputed. As of August 1, 2016, Tronvold had responded to two (2) fires,

one on 02/06/2016 and the second on 07/21/2016, which are marked with an asterisk to note
Tronvold’s participation, as documented on Paul Depo. Exhibit 2. (Pierre Fire Department
Participation Detail by Staff, Pages 1-3; Larson Affidavit, Ex. 12).

28. PVFD is ihe fire department for the City of Pierre. G. Tronvold Dcpo. at 83:19-
21,

RESPONSE: Admitted.

29,  Although it is a separate entity, the City of Pierre has certain control over PVFD.
I Paul Depo. at 34:21.25; 35:5-8.

RESPONSE: Admitted in part. Disputed as to the phrase, “cerfain conirol over PVFD.”
The Fire Department Ordinances of the City of Pierre were enacted in 1957. The Office of Public
Safety has “general responsibility for the functions of the . . . Volunteer Fire Department . . . and
such other functions and general employees as may be authorized and approved.” (Fire
Department Ordinances, Section 2-3-101(5); Larson Affidavit, Ex. 3). The Public Safety
Director is an appointive position filled by majority vote of the members of the City
Commission, the same as the City Administrator, Business Manager, City Attorney, City
Engineering/Planning Director, Utilities Manager, Park and Recreation Director, Human
Resources Director, “and such other officers as may be provided for by ordinance.” (Fire
Department Ordinances, Section 2-3-102(5); Larson Affidavit, Ex. 3).

Section 2-3-401 is entitled, “Fire Department — responsibility” and provides in full:

“The department in charge of preventing, detecting, reperting, suppressing and

extinguishing fires within and for the city shal! be known as the Pierre Fire Department,

and its officers and employees shall be responsible for the performance of all duties

assigned to the department by state law, this code, and the city ordinances, the

commission, mayor and designated commissioner.”

(Fire Department Ordinances, Section 2-3-401; Larson Affidavit, Ex. 3).

-11-
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The Fire Department Ordinances provide a comprehensive structure for the governance
and administration of all aspects of the operation of the Pierre Fire Department:

(a) Section 2-3-402 subordinates all bylaws and rules adopted by the fire department and
each fire company to the ordinances of the City of Pierre.

(b) Section 2-3-404 establishes fire chicf, the first assistant chief, and the second assistant
chief to constitute “the executive officers of the fire department” to hold office for

terms of one year.

(¢) Section 2-3-405 designates the regular monthly meeting of the fire department in
December for election by a majority of the members present of “one chief and one
first assistant chief and one second assistant chief” and “one department secretary and
one treasurer.” The election results must be certified to the City Commission and the
clection results must “consider such elections and if they shall deem the persons so
elected to be suitable persons, shall proceed to confirm such election; provided, that a
majority of the commission shall be necessary for confirmation of the election.”

(d) Section 2-3-407 specifies the duties of the chief, first assistant and second assistant
chiefs in cases of fire, to at all times have the general direction and management of all
fire tracks, engines, hose, hook and ladders, and other apparatus belonging to the fire
department. They must report once each year to the City Commission on condition of
the fire department and the engines and apparatus belonging thereto, and shall
recommend such alterations, improvements and additions as by them may be deemed
necessary and expedient.

(¢) Section 2-3-408 provides the City Commission with the power to remove the chief, or
the first or second assistant chief from office, for failure to perform his duty as such

officer.

(©) Section 2-3-409 requires that all members of any of the fire companies must be “able
bodied persons of good moral character” who have been “duly elected as such by a
majority of the active members of the company.”

(g) Section 2-3-410 requires approval by the City Commission of any changes in the
membership of any of the fire companies.

(h) Section 2-3-412 provides for the order of command at fires and for filling vacancies
in the officers of chief, the first assistant chief, and the second assistant chief,

(i) Section 2-3-415 establishes the duty of each member of a fire company to mandatory
attendance at “all of the drills and meetings of such company” and mandatory
response to “each and every call out for a fire, or to the proper alarms given, in cases
of & fire within the corporate limits of the city.”

-12-
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() Section 2-3-415 also establishes a mandatory dismissal duty that the chief must
exercise to make an order in writing dismissing any member who, without sufficient
reason or excuse for such failure or neglect, fails or neglects “to attend such company
drills or meetings for three successive drills or meetings, or should a member fail or
neglect to such fire alarm or feil to be present at such fire for three fires in

succession.”

(k) Chief Ian Paul testified that the fire stations, the fire apparatus, and all equipment
issued to each firefighter are all owned by the City of Pierre and purchased through
the funding of the City of Pierre in the fire department budget. (Paul Depo. 8:18-23).
30. PVFD is a non-profit corporation. 1. Paul Depo. at 101:4-6; 112:2-3. It was
established in 1925 and is recognized to be a part of the governmental function of the City of
Picrre. See Affidavit of Michael L. Luce, Exhibit A, which states: "This corporation is part of the
governmental function of the City of Pierre, South Dakota, and as such has no independent
finances and has no stockholders. The nature of its business is the prevention and suppression of
fires within the City of Pierre." I, Paul Depo. at 111:20-22.

RESPONSE: Admitted as an accurate quotation of the text of the referenced document.
31.  The PVFD equipment is owned by the City of Pierre. I. Paul Depo. at 8: 13-23.

RESPONSE: Admitted.

32.  All equipment and real property infrastructure utilized by the PVFD is funded by
the City of Pierre. 1. Paul Depo. at 9:16-21.

RESPONSE: Admitted.

33.  The firefighters for the City of Pierre are volunteers. They are not compensated.
L. Paul Depo. at 9:22-24,

RESPONSE: Disputed that the characterization of the firefighters as “volunteers” is not
a matetial fact for purposes of the PVFD’s motion for summary judgment. Disputed that whether
firefighters are “compensated or not” is not an issue of material fact for purposes of the PVFD’s
motion for summary judgment. Whether PVFD firefighters are paid or not paid what is
commonly referred to as “W-2" or “payroll” compensation is not an issue of material fact for
purposes of the PVFD's motion for summary judgment. At all times material to this action,

Tronvold was an “employee” of the public entity known as the City of Pierre, and SDCL § 3-21-

-13-
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1(1) and his status as employee applies “whether compensated or not.” As an eraployes

firefighter, Tronvold either received or was eligible to receive the following fringe benefits, all

provided and paid for by the City of Pierre:

(2) Worker’s compensation insurance coverage. Injured firefighters are covered by the
City of Pierre’s worker’s compensation insurance. (Paul Dep. 11:7-20; 46:18-25;
57:12-18; Larson Affidavit, Ex. 3).

(b) Property damage coverage and deductible reimbursement for an “Employee’s
Personal Auto” which is damaged while the firefighter “employee” is “en route to,
during or returning from any official duty authorized by you (defined as the “City
of Pierre Fire Department” with coverage through Continental Westen through
Fischer-Rounds Insurance Agency. (Paul Depo. 92:19-23; 93:1-15; Larson
Affidavit, Ex. 5; Affidavit of Michael Luce, § 3, Exhibit B — Pages 169-170).

(c) Group accident coverage from the City of Pierre through Fischer Rounds Insurance
Agency. (Paul Dep. 87:2-25; 88-89; Larson Affidavit, Ex. 5).

(d) Paid membership dues annually for the South Dakota Firefighters Association.
(Paul Dep. 83-89: 1-2; Larsen Affidavit, Ex. 5).

(¢) Paid a per diem for traveling for training “outside of town.” (Paul Dep. 25:6-8;
Larson Affidavit, Ex. 5).

() “Vested” for the Length of Service Award lump-sum financial payment from the
City of Pierre ater completing five (5) years of service, paid from a fund which the
City of Pierre makes a $10,000 annual contribution and which, for a firefighter with
twenty-five (25) years of service retiring in 2017 would receive a lump-sum
payment of $25,000. (Paul Dep. 26:9-25; 27:1-25; 28:1-14; 58:15-25; 59:1-25; 60:
13-24; 92:1-14; Larson Affidavit, Ex. 5).

34, The firefighters are not paid an hourly wage, and they don’ ¢ get mileage nor do
they complete a W-2, L Paul Depo. at 25:4-18.

RESPONSE: Admitted. Disputed that this is & material fact for purposes of the PVFD’s

motion for summary judgment.

35.  Although they get some discounts from business in town and also have a deferred
compensation plan for length of service after five years, there is no compensation or
reimbursement for the firefighters. They arc not paid expenses for responding to a call. G.
Tronvold Depo. at 86:17-25; 40: J 6-17; 41:2-5; 1. Paul Dcpo. at 26:9-23.

-14-
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RESPONSE: Admitted in part. See Response Nos. 33 and 34 which are incorporated
herein by this reference.

36.  The PVFD averages about 60 volunteer members. I. Paul Depo, at 43:1-3.

RESPONSE: Admitted. Disputed that this is a materia) fact for purposes of the PVFD’s

motion for summary judgment.

37. For travel within the city, there is no compensation or reimbursement.
Reimbursement is only provided for out-of-town training if that occurs, G. Tronvold Depo. at

40:20, 25; 41:2-5.
RESPONSE: Admitted. Disputed that this is a material fact for purposes of the PVFD’s

motion for summary judgment.

38.  Tronvold has his own personal insurance for the accident that occurred on August
1, 2016. G. Tronvold Depo. at 76:18-21.

RESPONSE: Admitted. Disputed that this is a material fact for purposes of the PVFD’s

motion for summary judgment.

39. PVFD has an insurance policy issued by Continental Western Insurance
Company. See Affidavit of Luce, Exhibit Band I. Paul Depo. at 153:12-13.

RESPONSE: Disputed that the policyholder is “PVFD.” The policyholder and named
insured is “City of Pierre Fire Department.” The City of Pierre pays the premiums for these
insurance coverages through Fischer-Rounds Insurance Agency in Pierre, South Dakota.

40.  That insurance policy provides different types of coverage depending upon the
particular claims . See Affidavit of Luce, Exhibit B.

RESPONSE: Admitted.

41.  The coverage afforded under that policy is subject to the terms and conditions of
the policy. See Affidavit of Luce, Exhibit B.

RESPONSE: Admitted.

-15-
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42.  As to insurance coverage for this accident involving a motor vehicle, the liability
insurance coverage is set forth in Commercial Auto Enhancement Endorsement, CW33 86 02 15
See Affidavit of Luce, Exhibit C.

RESPONSE: Admitied.

43. Under who is insured for anto liability coverage, the policy states: "Any
‘employee’ of yours while using a covered 'auto’ you don't own, but enly for an official
emergency response authorized by you." See Affidavit of Luce, Exhibit C, paragraph A2,

RESPONSE: Admitted.

44. At the time of this accident, Tronvold was not responding to any emergency. 1.
Paul Depo. at 38:12-15.

RESPONSE: Admitted.

45.  There is no liability insurance provided for this accident. See Affidavit of Luce,
Exhibit C.

RESPONSE: Admitted.

46, The policy also contains a South Dakota governmental liability amendatory
endorsement. See Affidavit of Luce, Exhibit D. That endorsement does not provide any coverage
or any suit for damages which is barred by the doctrine of sovereign immunity or governmental
immunity, and the purchase of the insurance does not constitute a waiver of any sovereign
immunity or governmental immunity. See Affidavit of Luce, Exhibit .

RESPONSE: Disputed. The purchase of insurance waives sovereign immunity or
governmental immunity,

47, Besides the liability provisions in the policy, the policy provides separate
Eoverage for damage 1o an auto owned or used by any employee. See Affidavit of Luce, Exhibit

RESPONSE: Admitted.

48,  On page 2 of the endorsement, it is provided that with respect to physical damage

coverage, payment will be made to a loss to an auto owned or used by an employee if "en route
to, during or returning from any official duty authorized by you." See Affidavit of Luce, Exhibit

C, paragraph E.3.
RESPONSE: Admitted.
-16-
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49,  Although Tronvold was not engaged in an emergency call, for which liability ty
insurance in the operation of his personal vehicle would apply, he would have coverage for his
personal auto dam age as long as he was en route to an official duty. That would include a
meeting. See Affidavit of Luce, Exhibit C and L. Paul Depo. at 186:11 - 25; 187:4 - 24.

50. Tronvold sought property damage coverage under the provisions of this policy. Paula
Tronvold Depo. at 18: 16-24; 19:20-25.

RESPONSE: Admitted.

51.  Tronvold was paid the $1,000 deductible for the damage to his vehicle, and the
remainder of that damage was covered by his own policy. 1. Paul Depo. at 156:3-6; G, Tronvold
Depo. at 44:7-25; 45:1-6.

RESPONSE: Admitted.
Dated at Sioux Falis, South Dakota, on this 5th day of June, 2019.

HUGHES LAaw OFFICE

R\:,?/JM _77/7/4& b~
Johy/ R. Hugh,]oh_‘rillﬁi-}-luv ¢sLawyers.com)
Stuart J. Hughes (Stu Hughes .com
101 North Phillips Avenue — Suite 601

Sioux Falls, South Dakota 57104-6734
Telephone: (605) 339-3939

Facsimile: (605} 339-3940

Attorneys for Plaintiff Randall R. Jurgens

-17-

Filed: 6/5/2019 4:47 PM CST Hughes County, South Dakota 32CIV17-000042

JURGENS APP 065



Court File No.: 32CIV17-000042
Response of Plaintiff Randall R. Jurgens to Defendant Pierre Volunteer Fire Department’s Statement of Undisputed

Material Facts

CERTIFICATE OF SERVICE

The undersigned hereby certifies that on the 5th day of June, 2019, a true and correct
copy of the above and foregoing Response of Plaintiff Randall R. Jurgens to Pierre Volunteer

Fire Department’s Statement of Undisputed Material Facts was served electronically using the

Odyssey File and Serve system which will send notification of such filing to the following:

Edwin E. Evans

Mark W. Haigh

Tyler W. Haigh

Evans Haigh & Hinton LLP

101 North Main Avenue — Suite 213

P. Q. Box 2790

Sioux Falls, South Dakota 57101-2790

Email: eevans@ehhlawyers.com
mhaigh@ehhlawyers.com
thaigh@ehhlawyers.com

Attorneys for Plaintiff Lisa A. Tammen

Michael L. Luce

Lynn, Jackson, Shultz & Lebrun, P.C.

110 N Minnesota Avenue — Suite 400

Sioux Falls, South Dakota 57104

Email;: mluce@lynnjackson.com

Attorneys for Defendant Pierre Volunteer Fire Department

William P. Fuller

Fuller & Williamson, LLP

7521 South Louise Avenue

Sioux Falls, Scuth Dakota 57108

Email: bfuller@fullerandwilliamson.com
Attorneys for Defendant Gerrit A. Tronvold

Robert B. Anderson

Douglas A. Abraham

May, Adam, Gerdes & Thompson LLP

P.0O. Box 160

Pierre, South Dakota 57501-0160

Email: rba@mayadam net
daa@mayadam.net

Attorneys for Defendant City of Pierre
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STATE OF SOUTI1 DAKOTA ) N CIRCUIT COURT

COQUNTY OF HUGHLS ) > SIXTH JUDICIAL CIRCUIT
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LISA A. TAMMEN and RANDALL R. CIV. 1742
JURGENS,
Plaintiffs,
vs.

PLAINTIFF LISA A, TAMMEN’S
RESPONSES TO DEFENDANT CITY
OF PIERRE'S STATEMENT OF
UNDISPUTED MATERIAL FACTS

GERRIT A. TRONVOLD, an individual,
CITY OF PIERRE, a South Dakota
Munieipal Corporation, and PIERRE
VOLUNTEER FIRE DEPARTMENT, a
South Dakota nonprofit corporation, jointly
and severally,

Defendants.

EF F R ¥ ¥ ¥ X ¥ F & ¥ ¥ F X ¥ F ¥
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Plaintiff Lisa A. Tanumen, by and through her attorneys of record, respectfully submits

this Response 1o Defendant City of Pierre’s Statement of Undisputed Material Facts.

RESPONSES
1. Undisputed.
2. Undisputed.
3. Undisputed,
4. Undisputed.
5. Undispuied,
6. Undisputed.
7. Undisputed.
8. Undisputed.
1
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9, Disputed, The Pierre Volunteer Fire Department is not organized independently
from the City of Pierre. The Pierre Volunteer Fire Department “is a part of the Governmental
Function of the City of Picrre, South Dakota and as such has no independent finances and hags no
stockholders.” Luce AT, 92, Fx, Aat 3.

10.  Undisputed.

11,  Undisputed, but incomplete. The City of Picrre also exercises supervisory control
of the Picrre Volunteer Fire Department. See, e.g., Pierre City Ordinances 2-3-401; 2-3-402;
2-3-408; 2-3-410; 2-3-411; 2-3-416.

12.  Undisputed, but incomplete. Pierre City Ordinance 2-3-403 defines firc apparatus
1o include vehicles carrying members of the fire department which vehicles display the insignia
provided by the fire department consisting of the lctters “P.F .D.” in gold on a red background.

13.  Disputed. The fire department elects officers, but ultimate authority and funding
of the Pierre Volunteer Fire Department rests with the City of Pierre. See Pieme City Ordinances
2-3-401; 2-3-402; 2-3-408; 2-3-410; 2-3-411; 2-3-416; see ailso Pierre Tire Department Charter
at Luce AT 2, Ex. Aat 3.

14.  Disputed. On August 1, 2016, Defendant Tronvold was traveling fo the Picrre
Volunteer Fire Department for engine company training in his own vehicle transporting Pierre
Volunteer Fire Department equipment, from which the City of Pierre and the Pierre Volunteer
Firc Department derived a benefit. Haigh AIT. 5, Ex. D (Paut Depo. at 70-71; 190). Defendant
Tronvold was acting within the course and scope of his employment with the City of Pierre and
the Pierre Volunleer Fire Department under the “required vehicle” and “speeial crrand”

exceptions to the “going and coming” rule,
P g
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15.  Disputed. On August 1, 2016, Defendant Ironvold was traveling to the Pierre
Voluntcer Fire Department station at the direction and control of the Pierre Volunteer Firc
Department and City of Pierre to attend required training sessions. In the course of his ravel to
the Pierre Volunteer Fire Department siation, Defendant Tronvold was operating his required
personal vehicle and transporting his fire protection equipment which was owned by the City of
Pierre to the five department training session, Haigh AfT. 13, Ex. B (Gerrit Tronveld Depo. at
21-22; 87-88); Haigh Aff. § 5, Ex. D (Paul Depo, at 50).

16.  Undisputed, but immaterial.

£7.  Undisputed, but incomplete. There were several other requirements in addition 1o
the requircment to attend 40 hours of training per yoar. Defendant Pierre Volunteer Fire
Department required its volunteers to atlend as many monthly imeetings as they could get to.
Ilaigh Aff. § 2, Ex. B (Gerrit Tronvold Depo. at 87-88). Piemre City Ordinance Section 2-3-415
provides: “It shall be the duty of cach member of a fire company to attend each and all of the
drills and meetings of such company, and to respond to each and every call out for a fire, or to
the proper alarms given, in casces of a fire within the corporate limits of the city. In the event that
a member of such fire company shall fail or neglect to attend such company drills or meetings
for threc successive drills or mectings, or should a member fail or neglect to respond to such fire
alarm or fail to be present at such fire or three (ires in succession, without any sufficient reason
or excuse for such failure or neglect, it shall become the duty of the chief of the fire department
to make an order in writing, dismissing such member or membcrs from membership in such fire
company, and such action on the pat of the chief shall be final as to such dismissal.”

18.  Disputed. See response to City of Picrre’s Statement of Undisputed Material

Facts No., 17.

Filed: 6/6/2019 2:26 PM CST Hughes County, South Dakota 32CIV17-000042

JURGENS APP 069



PR

e k) Ly s b b i Pk bl e bttt 4 L Lt

e Ly,

[ S

e AT i me

T

19.  Undisputed that Defendant Tronvold recorded participation in 51.35 percent of
calls, but disputed that it would have been sufficient to meet his obligation for the entirety of the
calendar year. There is no evidence or testimony that would provide his call participation would
have allowed him to miss cails for the rest of the year. Further, there is no indication of how
many more calls there were for the remainder of the year, and how many Defendant Tronvold
made it to. Also disputed hecause Pierre City Ordinance Scction 2-3-415 requites cach member
of the fire company to attend each and all of the drills and meetings of the company and respond
to cach and cvery call for a fire,

20.  Disputed. Delendant Piere Volunteer Fire Department required its volunteers to
attend as many monthly meetings as they could get to. Ilaigh Aff. §2, Ex. B (Gemit Tronvold
Depo. at 87-88). In addition, Picrre City Ordinance required fircfighters to attend all of the drills
and meetings of the [ire depariment and 10 altend each and every cali for a fire.

21.  Disputed. Defendant Pierre Volunteer Fire Department required its volunteers to
attend as many monthly meetings as they could get to. Haigh Aff. 2, Ex. B (Gerrit ‘Tronvold
Depo. at 87-88). In addition, Pierre City Ordinance required firefighters to attend “each and all
of the drills and meelings of such company.”

22, Disputed. Again, Delendant Pierre Volunteer Fire Department would not take
any adverse action against an ecmploycc who made it to 40 training hours, but that doe¢s not mean
the meetings were not “mandatory.” Defendant Tronvold indicated in his deposition that
volunteers wete required to attend as many monthly meetings as they could get to. Haigh AT Y
2, Ex. B {Gerrit Tronvold Depo. at 87-88). Pierre City Ordinance Scetion 2-3-415 required

volunteer fitemen to attend cach and all of the drills and meetings of their company.
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23, Disputed. While firefighters are not paid on an houtly basis, they are
compensaled with benefits that include workers® compensation insurance, group accident
insurance, accidental death and dismemberment insurance and a longth of service deferred
compensation award. Haigh Aff., § 5, Ex. D (Paul Depo, at 26, $7-88). In addition, the Pierre
Volunteer Fire Department insurance policy provided a benefit to fire fighters including
Defendant Tronvold which provided a benefit to him through compensation for damage to his
vehicle caused by the accident. Haigh AIT. 3, Ex. B (Gerrit Tronvold Depo. al 44-485).

24.  Disputed. Firefighters would be reimbursed for mileage for responding 1o calls or
meetings out of town. Haigh Aff. {2, Ex. B (Gerrit Tronvold Depo. at 40-41); Haigh Aff. § 5,
Ex. D (Paul Depo. at 25).

25.  Undisputed, but immaterial and incomplete. Although Defendant Tronvold had
his own personal auto insurance, Defendant Pierre Volunteer Firc Department had an insurance
policy, under which Defendant Tronvold submitted a claim and was paid $1,000 (o cover the
deductible for his personal aute insurance. Haigh Aff. 92, 'x. B (Gerrit Tronvold Depo. at 44-
45).

26.  Undisputed, but see Plaintiff Lisa A. Tammen's Response to City of Pierre’s
Statement of Undisputed Material Facts No. 27.

27.  Disputed as 1o the applicability of the Memorandum of Governmental Liability
Coverage. The coverage provided to Defendant City of Pierre by the South Dakota Public
Assurance Alliance confains two scparatc coverages. One of the coverages is a “Memorandum
of Governmental Liability Coverage” attached to the Affidavit of David Sendelbach as Exhibit
A. See Sendelbach AfF. 42, Ex. A at 125. The City also has a second type of insurance

coverage entitled “Memaorandum of Auto Liability Coverage” attached to the Allidavit of David
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Sendclbach as Exhibit B. See Sendelbach ALF. 1 3, Ex. B. at 135, The Exclusion Endorsement
for “Fire Department, Fire Fighting activities or Fire Department vehicles” referenced in
Defendant City of Pierre’s summary judgment brief, by its own title applies only to the
“Memorandum of Governmental Tiahility Coverage” (Exhibit C to the Affidavit of David
Sendelbach) and not to the “Memorandum of Auto Liability Coverage” (Exhibit B to the
Affidavit of David Sendelbach). This is confirmed by a review of the Memorandum of
Governmental Liability Coverage Declarations and separate Memorandum of Aulomobile
Liability Coverage Declarations which Defendant City of Pierre did not include within the
Affidavit of David Sendelbach. A copy of the Memorandum of Governmenial Liability
Coverage Declarations, which does not provide automobile Hability coverage, is attached to the
Affidavit of Tyler Haigh as Exhibit . See Haigh Affidavit, § 7, Ex. F. The separate

Memorandum of dutomabile Liability Coverage Dectarations which does provide automobile

liability coverage, is attached to the Affidavit of Tyler [laigh as Exhibit G. See Haigh Affidavit,
18, Bx. G. A review of the Memorandum of Governmental Liability Coverage Declarations
states that the forms attached to the Governmental Liability Coverage Declarations includes
Endotsement number GL 1150. See Haigh Affidavit, § 7, Ix. ¥, at City 4 and at City 6.
Endorsement GL 1150, attached as “City 8” to the Memorandum of Governmental Liability
Coverage is the Bxclusion Endorsement which exciudes “Fire Department, Fire Fighting
activitics or Fire Department vehicles” from Governmental Liability Coverage. Contrary to the
assertions made in City of Pierre’s Brief in Support of Motion for Summary Judgment, the
Exclusion Endorsement which excludes coverage for the “Fire Department, Fire Fighting
activities or Fire Department vehicles” is not included as an endorsement {o the Memorandum of

Automobile Liability Coverage. See Haigh Affidavit, § 8, Ex. G at City 12. The only
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endorsement to the City’s Automobile Liability Coverage is Endorsement No. AL 2075, which
changes the City’s liability limits for anlomobile accidents. See Haigh Alfidavit, 9 8, Ex. G at
City 14. Contrary to the assertions stated by Defendant City of Pierre, Defendant City of Pierre’s
automobile liability coverage contains no exclusion for its fire department. This is further
confirmed in Exhibit D to the Affidavit of David Sendelbach. In Exhibit D to the Sendelbach
A[fidavit, the Claims Administrator for the South Dakota Public Assurance Alliance, which
insures Defendant City of Picrre, does not state a fire department exclusion as a basis for its
reservation ol rights with regard to this accident. See Sendelbach AT, § 5, Ex. D. This s
because under a plain reading of thé policy, the automobile coverage portion of the policy does
not exclude fire department vehicles from coverage.

28, Undisputed.

29.  Disputed. The Memoranduin of Automobile Liability Coverage provides
coverage for volunteers since a volunteer is “acting in an official capacity for (a) or (b).” Atthe
lime of the accident, Defendant Tronvold was acting in an official capacity for the Pierre
Volunteer I'ire Department, a commission, council, agency, or board under the City of Pierre’s
direction and control,

30.  Disputed. Defendant City of Pierre’s City Commission takes on several
governing roles and has authority over the [ire department and its members. See Haigh AfT. 4 6,
Ex. T (Paul Depo., Lixhibit 8). The Pierre City Ordinances further confirm that Defendant City
of Pierre has authority over the fire department, its officers and members. /d. Picrre City
Ordinance 2-3-408 provides that the Pierre City Commission shall have the power lo remove the
¢chiel, or first or second assistant chief from office, for faiiure to perform their duties. Jd. Pierre

Ordinance 2-3-410 provides that any change in the membership of the firc department must be
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approved by the City Commission. /d. Pierre City Ordinance 2-3-411 provides that firemen on
duty shall wear the badge or uniform to be provided by the city and that such uniform shall have
been approved by the City Commission. /4. The City Ordinances also require that in the event a
lireman fails to attend company drills or meetings for three successive drills or [ails to respond to
fircs or alarms for three fires in suceession without excusc or neglect, that the fire chief is
required to dismiss such member from the fire department, /d. Pierve City Ordinance 2-3-416
gives the Mayor of the City of Pierre the authority to regulate firemen and fire apparatus to go
beyond the city fimits of the City of Picire. The City of Pierre provides funding for the Pierre
Volunteer Fire Department. The Pierre Volunteer Fire Department is “a part of the
Governmental function of the City of Pierre, South Dakota, and as such has no independent
finances and no stockholders.” Luce AfT, §2, Ex. A at3.

31.  Disputed. Based upon the undisputed evidence that Defendant Pierre Volunteer
Fire Department is a department within the government of the City of Pierre, and the undisputed
fact that Defendant Tronvold was an employee/volunteer of the City of Pierre in his capacity as a
voluntcer fireman, Defendant Tronvold was covered under the City of Pierre automobile policy
as a matter of law. If the Court finds that Defendant Tronvold was acting within the course and
scope of his cmployment, then coverage is provided by Defendant City of Pierre’s insurance
policy. Defendant City of Pierre’s insurance policy provides coverage to any person who is an
official, employce or volunteer of a commission, council, ageney, district authority or board
coming under Defendant City of Pierre’s direction or control. It is undisputed that Defendant
‘I'ronvold was an cmployee or volunteer of Defendant Pierre Voluntcer Liire Department.
Therefore, if the Court finds that Defendant Tronvold was acting within the course and scope of

his employment at the time of the accident, then he was acting in an official capacily of
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Defendant Pierre Volunteer Fire Department which is an authority under the direction and
control of Defendant City of Pierre.

32.  Undisputed, but immaicrial. Bascd upon the arguments provided in Plaintiff Lisa
A. Tammen’s Briel’ in Opposition to Defendant City of Pierre’s and Defendant Pierre Volunieer
Fire Department’s Motions for Summary Judgment, the policy issucd by the South Dakota
Public Assurance Alliance provides coverage for the subject accident and the South Dakota
Public Assurance Alliance should not have issued a reservation of rights to Defendant Tronvold
and should provide coverage for the injurics incurred by Plaintiffs.

33.  Undisputed, but immaterial. Based upon the arguments provided in Plaintiff Lisa
A. Tammen's Brief in Opposition to Defendant City of Pierre’s and Defendant Pierre Volunteer
Fire Department’s Motions for Summary Judgment, the policy issued by the South Dakota
Public Assurance Alliance provides coverage for the subject accident and the South Dakota
Public Assurance Alliance should not have issued a reservation of rights to Defendant Tronvold
and should provide coverage for the injuries incurred by Plaintiffs.

Dated at Sioux Falls, South Dakota, this 5“‘ day of June, 2019.

EVANS, HAIGH & HINTON, L.L.P.

Tyler W. Haigh

101 N, Main Avenue, Suite 213
P.O. Box 2790

Stoux Falls, SD 57101-2790
Telephone: (605) 275-9599
Facsimile: (605) 275-9602

Attorneys for Plaintiff Lisa A. Tammen
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CERTIFICATE OF SERVICE

The undersigned, one of the attorncys for Plaintiff Lisa A. Tammen, hereby certifies that a

true and corrcct copy of the fercgoing “Plaintiff Lisa A. Tammen’s Responscs to Defendant City

of Pierre’s Statement of Undisputed Material Facts™ was filed electronically with the Clerk of

Court using the Odyssey File and Serve system which will send notification of such filing to the

following;

William Fuller

Fuller & Williamson, LLP

7521 South Louise Avenue

Sioux Falls, SD 57108
bluller@ullerandwilliamson.com

Attorneys for Defendant Gerrit A. Tronvold

Michact L. Lucc

Lynn, Jackson, Shultz & Lebrun, PC
110 N. Minnesota Avenue, Suite 400
Sioux Falls, SD 57104
MULucef@lynniackson.com

Attorneys for Defendant Pierre Volunteer I4ire Department

Robert B. Anderson

Douglas A. Abraham

May, Adam, Gerdes & Thompson LLP
P. 0. Box 160

Pierre, SD 537501-0160
rhaimayadam.net

daa@mavadam.nct

Attorneys for Defendant City of Pierre

A
on this D" day of June, 2019,

T LL;/l
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STATE Q) SOUTH DAKOTA ) IN CIRCUIT COURT

COUNTY OF HUGHES ) > SIXTH JUDICIAL CIRCUIT
Wl ok o N ok b ok o N ok ko ok kot o Kk ok ok ok ke ke ke K R R Rk R kR Rk ¥ ok
LISA A, TAMMEN and RANDALL R, CIV. 17-42
JURGENS,
Plaintiffs,
vs,

PLAINTIFF LISA A. TAMMEN'S
RESPONSES TO DEFENDANT
PIERRE VOLUNTEER FIRE
DEPARTMENT’S STATEMENT OF
UNDISPUTED MATERIAL FACTS

GERRIT A. TRONVOLD, an individual,
CITY OF PIERRE, a South Dakota
Municipat Corporation, and PIERRE
VOLUNTEER FIRE DEPARTMENT, a
South Dakota nonprofit corporation, jointly
and sevcrally,

Defendants,

# % B N B X * BB R B P E KN

‘I'*****llt**#****t**t****#*-**************&*****##******

Plaintiff Lisa A. Tammen, by and through her attorneys of record, respectfully submits

this Response to Defendant Pietre Volunteer Fire Department’s Statement of Undisputed

Material Facts.
RESPONSES
1. Undisputed.
2. Undisputed.
3. Undisputed, but incomplete. Defendant Tronvold was operating his own vehicle

which he was required to have in order to travel to the Pierre Volunteer Iire Department and to
respond to calls. Haigh Aff. ¥ 3, Ex. B (Gerrit Tronvold Depo. al 21); Haigh Aff. 5, Ex. D

{Paul Depo. at 17, 65, 190).
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4, Undisputed, but incomplete. Defendant Tronvold was operating his own vehicle
which he was required to have in order to travel to the Pierre Volunteer Fire Department and to
respond fo calls. Haigh Aff. 3, Ex, B (Gerrit Tronvold Depo. at 21); Haigh Aff. 15, Ex. D
(Paul Depo. at 17, 65, 190), Defendant Tronvold’s vehicle was also covered under the liability
policies for Defendants City of Pictre and Picrre Volunteer Fire Depariment. Luce Afl. § 3, Ex.
B (Continental Western Policy); Sendelbach AT § 3, Ex. B (South Dakota Public Assurance
Alliance Policy). Defendant Tronvold was also transporting protection cquipment owned by the
Pierre Volunteer Fire Department at the time of the accident. Haigh Aff. { 3, Ex. B. (Gerrit
‘Tronvold Depo. at 36-37).

51 Undisputed,

6. Undisputed, but immaterial.

7. Undispuled, but immaterial.

8 Undisputed.

9. Undisputed, but immaterial.

10.  Undisputed, but incomplete. There were several other requircments in addition
1o the requirement to atiend 40 bours of training per year. Defendant Pierre Volunteer Fire
Depariment required its volunteers to attend as many monthly mectings as they could get to.
Haigh Aff. § 3, Ex. B (Gerrit Tronvold Depo. at 87-88). Pierre City Ordinance Section 2-3-415
requires each member of the fire company to attend each and all of the drills and mectings of
their company and requires the fire chicf to dismiss members who neglect or fail o atlend such

company drills or meetings for three successive drills or meetings.
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11,  Disputed. Although Defendant Tronvold may have met the annual requirements
for training of the Pierre Volunteer Fire Depariment, he was required by Pierre City Ordinance
to attend each and every drill or meeting of his company.

12.  Undisputed, but incomplete. ‘The Picrre Volunteer Fire Depariment minimum
requirement for calls conflicts with Pierre City Ordinance Section 2-3-415 that requires
volunteer firemen 10 “respond to each and every call for a fire” or alarm, See Pierre City
Ordinance 2-3-415.

13.  Undisputed that Defendant Tronvold recorded participation in 51.35 percent of
calls, but disputed that it would have becn sufficicnt to meet his obligation for the entirety of the
calendat year. ‘There is no evidence ot testimony that would provide his call participation
would have allowed him to miss calls for the rest of the year, Further, there is no indication of
how many more calls there were for the remainder of the year, and how many Dcfendant
Tronvold made it to. See also Plaintiff Tisa A. Tammen’s Response to Defendant Pierre
Volunteer Fire Department’s Staiement of Undisputed Material Fact No. 12.

14.  Undisputcd, but immaterial.

15.  Undisputed, but immaterial. Defendant Pierre Volunteer I'ire Department
required its volunteers to attend as many monthly meetings as they could get to. Haigh Aff. Y3,
Ex. B (Gerrit Tronvold Depo. at 87-88). In addilion, Pierre City Ordinance Section 2-3-415
required firefighters to attend each and cvery drilf and mecting of their company. See Picrre
City Ordinance 2-3-415.

16. Undisputed, but incomplete. Defendant Pierre Volunteer Fire Department
would not take any adverse action against an employee who made it to 40 training hours, but

that does not mean the meetings were not mandatory. Defendant Tronvold indicated in his
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deposition Lhat volunteers were required to attend as many monthly meetings as they could get
to, Haigh Aff. ] 3, Ex. B (Getrit I'ronvold Depo. at 87-88). Even il no more classwork was
needed, firefighters were cxpected to attend the monthly fraining sessions. Haigh Aff. § 3, Ex.
B (Gerrit Tronvold Depo. at 17, 87-88).

7.  Disputed. Again, Defendant Pictre Volunteer Fire Department would not take
any adverse action against an cmployee who made it to 40 training hours, but that does not
mean the meetings were not mandatory. Defendant Tronvold indicated in his deposition that
volunteers were required to attend as many monthly meetings as they could get to. Haigh AT §
3, Ex. B {Gerrit Tronvold Depo. at 87-88), In addition, see Pierre City Ordinance 2-3-415.

18.  Disputed. Again, Defendant Pierre Volunteer Fire Department would not take
any adverse action against an employce who made it 1o 40 training hours, but that does not
mean the meetings were not mandatory. Defendant Tronvold indicated in his depaosition that
volunteers were required to attend ag many monthly mectings as they could get to. Haigh Aff. q
3, Ix. B (Gerrit Tronvold Depo. at 87-88). In addition, see Pierre City Ordinance 2-3-415.

19.  Undisputed.

20.  Undisputed

21.  Undisputed.

22.  Disputed. Defendant Pierre Volunteer Fire Departmont would not take any
adverse action against an employee who made it (0 40 training hours, bui that does net maean the
meetings were not “requited.” Defendant Tronvold indicated in his deposition that voluntcers
were required Lo attend as many monthly meetings as they could get to. Haigh AT §3,Ex. B
(Gerrit Tronvold Depo. at 87-88). Pierre City Ordinance Section 2-3-415 required firefighters

to attend each and every drill and meeting of their company and further required the fire chief to
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dismiss members who missed three consccutive drills or meetings. See Pierre City Ordinance
2-3-415.

23, Undisputed, but incomplcte. Defendant Tronvold was traveling from his
residencec to the training location at his assigned lire station, which was more than threc miles
outside the city limits of Pierre, and in violation of the Pierre Volunteer Fire Department’s
requitement that a volunteer employee “must live or work within the city of Pierre or live within
three miles of the city limits.” Tlaigh Aff. § 5, Ex. D (Paul Depo. at 91); Haigh Aff. 14, Ex. C
(Paula Tronvold Depo. at 10). The Picrre Volunteer Fire Department was aware that Defendant
Tronvold lived more than three miles owutside of the city limits of Pierre.

24.  Disputed. On August 1, 2016, Defendant Tronvold was traveling to the Pierre
Volunteer Firc Department ai the direction and control of the Pierre Volunteer Fire Department
and City of Pierre when he was required to drive his own personal vehicle to attend training
sessions that were encouraged, and which the volunteer firefighters were expected to attend.
Haigh AfT, ] 3, Ex. B (Gerrit Tronvold Depo. at 21-22; 87-88); Haigh Aff. § 5, Ex. D (Paul
Depo. at 50). Defendant Tronvold was transporting Pierre Volunteer Fire Department personal
protection equipment at the time of the accident. Defendant Tronvold was acting within the
course and scope of his employment with the Pierre Volunteer Fite Department and the City of
Pierre under the required vehicle and the special errand cxceptions to the going and coming
nile.

25.  Dispuied. Defendant Tronveld was traveling to the Picrre Volunteer Fire
Department at the direction and control of the Pierre Volunteer Fire Department and City of

Pierre when he was required to drive his own personal vehicle to attend training sessions that
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were encouraged, and which the volunteer firelighters were expecied to atiend. Haigh Aff. § 3,
Ex. B (Gerrit Tronvold Depo. at 21-22; 87-88); Haigh Afl. 9§ 5, Ex. D (Paul Depo. at 50).

26.  Undisputed, but immaterial.

27.  Undisputed, but immaterial. Defendant Tronvold had, however, responded to
fire department calls. Haigh A{Y Y 5, Ex, I} (Paul Depo. at 22).

28.  Undisputed.

29.  Disputed. 'The Pierre Volunteer Fire Department is a part of the governmental
function of the City of Pierre. See Luce Afl. Ex. A. The City of Pierre also funds the Pierre
Volunteer Fire Department and exercises substantial control over its operations, See Pierre City
Ordinances 2-3-401; 2-3-402; 2-3-408; 2-3-410; 2-3-411; 2-3-416; Haigh Aff. § 5, Ex. D (Paul
Depo. at 8, 96, 99).

30.  Undisputed.

31.  Undisputed.

32.  Undisputed.

33.  Disputed. Although Picrre Volunteer lire Dopartment membets are not paid
hourly or by call or meeting, they do receive several forms of compensation including workers’
compensation insurance, accident insutance, death and dismemberment insurance and a
delerred compensation award at the time of retirement.

34,  Undisputed, but incomplete. Picrre Volunteer Fire Department members are
paid mileage for travel out of town including the payment of training expenses. Haigh Aff. §3,
Ex. B (Gerrit Tronvold Depo. at 40-41).

35.  Undisputed, but immaterial. See Plaintiff Lisa A. Tammen’s Response to

Defendant Pierre Volunteer Fire Depariment’s Statement of Undisputed Facts No. 33.
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36.  Undisputed, but immaterial,

37. Undispuled, but immaterial,

38, Undisputed, but immaterial and incomplete. Although Defendant Tronvold had
his own personal automobile insusance, the Continental Western Insurance Policy purchased by
the Picrre Volunieer Fire Department and at issuve in this case, provided insurance coverage to
Defendant Tronvold for damage to the vehicle he was driving. Haigh AfY. § 3, Ex. B (Gerrit
Tronvold Depo. at 44-45).

39,  Undisputed.

40.  Undisputed.

41.  Disputed to the extent that additional coverage may be provided as required by
the laws of South Dakota and for public policy rcasons.

42, Disputed. The Commercial Auto Enhancement Endorsement, CW 33 86 02 15
does not provide the only applicable coverage. The entirety of the policy is controlling and
should be read together with all other portions of the policy. See Mid-Cenniny Iny. Co. v. Lyon,
1997 SD 30, 4 6, 362 N.W,2d 888, 890 (ciuing 13A Appleman, Insurance Law and Practice §
7537 (1976) (“The insvrance contract includes the printed form policy, declarations therein, and
any endorscments thereto. Provisions of the policy and an endorsement thereon are to be read
together . .. .”).

43. Undisputed, but incomplete. The Policy also states that an “insured” ineludes
“You lor any covered ‘aute’.” Luce Aff, §4, Ex. C. “You” is Defendant Pierre Volunteer Fire
Department. Lucc Aff. § 3, Ex. B at 2; 142, Defendant Pierre Volunteer Fire Department is
covered for “Any ‘Auto’” under the Business Auto Coverage Form in the Policy. Luce Aff. § 3,

Ex. B at 130, 142. *Any ‘Auto’” would cover any of the descriptions provided within those
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provided in the chart under Business Auto Coverage Form, including, but not limited to,
number 9 referred to as “Non-owned ‘Autos’ Only.” Tuce AMY. 13, Fx. Bat 142, Therelore,
Defendant Pierre Volunteer Fire Department has coverage for **autos’ owned by your
‘employees’ . . . or members of their households but only while used in your businoess or
personal affairs.” Luce AfT. § 3, Ex. B at 142,

44.  Undisputed, but immaterial.

45,  Disputed. In this case, the Policy purchased by Defendant Pierre Volunteer Fire
Dcpartment also provides coverage for the injuries (hat were sustained by Plainli((s. The
language contained in the Policy states that Defendant Tronvold was a covered employee and
that his truck is a covered auto for liability insurance. In the Auto Declarations provision of the
Policy, under tem Two, there is a number “1” describing the covered autos for liahility
insurance. Luce Aff, § 3, Ex. B at pg. 130. The Business Auto Coverage Form states that a
number “1” mcans “Any Auto.” Luce Aff. 43, Ex. B at pg. 142. Accordingly, based upon its
plain language, each and every category or “auto” below that description is covered under this
specific policy. One such category is for “Non-Owned ‘Autos™ which specifically “includes
‘autos” owned by your ‘employees.”” Luce Aff. {3, Ex. B at pg. 142. “Employees” includes
“voluntcers.” Luce Aff. § 3, Ex. B. at pg. 127. The Business Auto Coverage Form provides
that the [ite department is an insured. Tuce AL, § 3, Ex. B. atpg. 143. The Policy provides
coverage as follows:

We will pay all sums an “insured” legally must pay as damagcs
because of “bodily injury” or “property damage” 1o which this
insurance applies, caused by an “accident” and resulting from the
ownership, maintenance or usc of a covered “auto”.

Luce AfY, § 3, Ix. B at pg. 143. Page 3 of that form notes that an “insured” includes “[y]our

‘employee’ if the covered ‘auto’ is owned by that ‘employee’ or a member of his or her
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household.” Luce Aff. 93, Ex. B at pg. 144. Delendant Pierre Volunieer Fire Department
attempts to argue that the coverage provided by the Auto Enhancement Endorsement narrows
the coverage because it indicates that an employee is covered “only for an official emergency
response authorized by you.” See Luce Aff, ¥4, Ix. C at 1. First, an endorsement within an
auto liability policy is meant to broaden coverage, as indicated in the Auto Enhancement
Endorsement in this case, not limit or narrow the coverage. 7d. Second, despite Defendant
Pierre Volunteer Fire Department’s argument that coverage is provided only for employees
when they are using a covered auto Tor an official emergency response, that provision only
applies to how coverage is afforded to the employee. See id. The Auto Enhancement
Endorsement in the pmccding paragraph provides that *insureds” includes “Yeou for any
covered ‘aute’.” id “You" is defined as the “Named Insured” shown in the Declarations,
which is the “City of Pierre [ire Department,” also referred to as Defendant Picrre Volunteer
Fire Department. Luce AFff. | 3, Ex. B at 2, 142. Because Defendant Tronvold was acting in
the scope of employment on behalf of Defendant Pierre Volunteer Fire Department, the second
paragraph of the Auto Enhancement Endorsement is not the applicable paragraph to this case—
instead, the first paragraph is what controls this case, and that paragraph indicates that
Defendant Picrre Voluntcer Fire Department is covered under the policy for “any auto™ as
outlined in the Business Coverage Auto Form. Luce Aff. 14, Ex. Cat 1; Luce Aff. 13, Ex. 2 at
142,

46.  Undisputed, but inapplicable to the facts of this case.

47.  Undisputed.

48.  Undisputed.
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49.  Undisputed, but immaterial and incomplete. Although Defendant Tronvold had
his own personal auto insurance, Defendant Pierre Volunteer Fire Department had an insurance
policy, under which Defendant Tronvold submitted a claim and 'was paid $1,000 to cover the
deductible for his personal auto insurance. Haigh Aff. | 3, Ex. B (Gerril Tronvold Depo, at 44-
45).

50.  Undisputed,

51.  Undisputed.

Dated at Sioux Falls, South Dakola, this i day of June, 2019.

EVANS, HAIGH & HINTON, L.L.P.

T/ U\

Edwin'E. Evans”

Mark W. Haigh

Tyler W. Haigh

101 N. Main Avenue, Suite 213
P.O. Box 2790

Sioux Falls, SD 57101-2790
Telephone: (605) 275-9599
Facsimile: (605) 275-9602

Attarneys for Plaintiff Lisa A. Tammen
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CERTIFICATE OF SERVI(;E
The undersigned, ong of the attorneys for Plaintiff Lisa A. Tammen, hexeby certifies that

a true and correct copy of the foregoing “PlainiilT [isa A. Tammen’s Responses to Defendant
Picrre Volunteer Fire Department’s Statement of Undisputed Material Facts” was filed
electronically with the Clerk of Court using the ®dysscy File and Serve system which will send
notification of such filing to the following:

William Fuller

Fuller & Williamson, LLP

7521 South Louise Avenue

Sioux Falls, SI> 57108
biuller@iullerandwilliamson.com

Attorneys for Defendant Gerrit A. Tronvold

Michael L. Luce

Lynn, Jackson, Shultz. & Tebrun, PC
110 N, Minnesota Avenue, Suite 400
Sioux Falls, SD 57104

MLuce@lynnjackson.com

Attorneys for Defendant Pierre Volunteer Five Department

Robert B. Anderson

Douglas A. Abraham

May, Adam, Gerdes & Thompson LLP
P. O. Box 160

Pierre, SD 57501-0160

rba@mayadam.net
daa@mavadam.net

Attorneys for Defendant City of Pierre

on this 5‘*“ day of June, 2019.

T ,?/ LL_U/ v

H
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STATE OF SOUTH DAKQTA INVESTIGATOR'S MOTOR VEHICLE

Mail to: Office of Accldent Recards, 118 W. Capital Ave.,

Pierre, SD 57501

TRAFFIC ACCIDENT REPORT TraCs TraC8 Sequence:
1D; 155346-132 1608010003
Form DPS - AR1 12/12/2014 Agency Use Report Type
[_ = i Wik ReREset Agency Name Dale of Accident Tima of Accident
<18 this only a Wild Animal Hit Report? | gpy yigHwAY PATROL | 0810172016 18:06 Hrs.
Reporting Officer Last Name Reporting Officer First Name Eiiﬁiffw Reporting Officer #
"NEILL ' 132-155346
Q ZACHARY TYLER 3
Location Description ON SD HWY 1804 AT ITS INTERSECTION WITH GREY GOOSE RD
L Latfitude 44.428802 Longitude -100.351964
. Condition 01 -
O|Counly 33 [County Name 33 - HUGHES City or Rural 0000 - Rural g;adwa" iR CIonkC
i On Read., Street, or Highway 8D HWY 1804 Roadway Surface Type 01 - Concrete
T | At Intersection with GREY GOOSE RD RoaduayaAlign/Ciadel 06t Gurveion
| arade
Units Miles/ Diregtion MRM
O|pi . Relation t ion 02 - T - intersecti
N Distance 0 5965Tanths f North (milepost) 253.00 elation to Junclion 0 ersection
Distance Units Direction and |Distance Units | Direction of
Junction or Intersecting Street Name of Junction, Road, Street, or Highway
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o1

Unit Type 01 - Motor vehicle in transport with driver

[Hitand Run 02 - No

Drivers Name - Last TRONVOLD First GERRIT [Middic AARON JUSTUS
Address 135 DOVE RD Address {Line 2)

fa . Date of Bith
City PIERRE SSDtB Zip 57501 | o C [Sox 1-Male

Non - Motorist Location 96 - Not Applicable

Phone 6052952054

DL State SO |DL Class 2

Nen - Motorist Action 86 - Not Applicable

DL Status 01 - Normal within restrictions

Non - Motorist Contributing Circumstances (Up to Two) 96 -

Driver Contributing Cireurnsiances {Up io Two) 01 -
|[Faited to yield to vehicle

Not Applicable

Vision Contributing Circumstance 08 - Motor
vehicle {Including load) not parked

Drug Usze Drug Test

00 - None used 02 - Test not given
Aleohol Use Aleohol Test

00 - None used 00 - 00 NONE

Injury Status 05 ~ No Injury

Ejecticn 0D - Not ejected

Saftey Equipment 00 - None used

Citation Charge? 01 - Yes

Seating Position 01 -

‘Operator

Citation #1 32-29-2.1 - FAIL TO STOP FOR STOP SIGN /

Air Bag Deployed 00 - Net deployed

'YIELD AFTER STOP

Cilation #2 32-38-1 - ADULT SEATBELT VIOLATION -—-

Transporied To

AFTER 9/1/73

Source of Transport 00 - Not Transported

CHEY

Is Driver the Owner Yes Cite;ii;r;;;“

|Owner's Name - Last TRONVOLD [First GERRIT |Middle AARON JUSTUS
Address 135 DOVE RD Address {Line 2)

City PIERRE 9;;‘9 Zip 57501 |RedTag A103681

Year 2002 Make: Ghavrolet - VIN 4GCHK29UB2E216263

Model SILVERADO

Damage Amourt (Vehicle and Contenis) 3000

. State | Estimated Travel |Speed - How Estimated? 02 -
icsnss Pistelil INGBOAA sb |7%% 2018 |oced 55 Driver Statement
i
nt 01 - f
Speed Limit 55  |Totel Occupants 1 g:::g: Exta Minor |\ ohicie Towed 02 - No

ilnSL.nram::eJ Co. Name 25178 - STATE FARM MUTUAL
AUTOMOBILE INSURANCE COMPANY

tnsurance Policy # 048.3576-D15-41

Effeclive Date

i Date 10/45/2016
04/45/2016 Expiration Da

Emergency Vehicle Use?

Vehicle Configuration 02 - SUV (sport utility/suburban)

Trailer Type 00 - No trailerfattachment

Cargo Body Type 00 - No cargo body

Rirection of Travel Before Crash 04 -

Trailer LP # Atlached

State Year

override

Plate #

Westbound ta Power Unit

Initial Point of Impact |Most Damaged Area |Traiter 2 License State vear
06 - Position 6 06 - Positlon & Plate #

Underride/Override 00 - No underride or | Trailer 3 License State Year

| Traffic Conirof Device Type 04 - Stop sign

|Vehicle Contributing Circumstance 00 - None

Vehicle Maneuver 06 = Turiing left

|Road Contributing Circumstance 00 - None

First Event 25 - Motor vehicle in {ransport

Second Event

Third Event

Fourth Event
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P,

Most Harmiul Event for this Vehicle 25 - Motor vehicle in transport

.. Does the accident involve one or more of the

following:

+ g truck having a GCWR of 10,001 or more
pounds; OR

« 3 vehicle displaying a hazardous material
placard; OR

*+ @ vehicle designed to iransport 9 ar more
peapls, including driver

[ Did the accident result in one or more of the following:

» a fatality; OR

* &n injury requiring transportation for immediate
madical attention; OR

+ a vehicle was disabled requiring a towaway from lhe
sceng

Accident involved Vehigle - Purpose

Carrier Name

Street Address Street Address (Line 2)
DoT
City State Zip ;’i OT# | evwr GCWR

Hazardous Materiat  |Hazardous Malerial |Hazardious Material

Hazardous Matedals Description

Released? Content Code Class Code
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B A

002

Unit Type 01 - Motor vehicle in transport with driver

Hit and Run 02 -~ No

Driver's Name - Last JURGENS First RANDALL  |Middle RAY
Address 317 N CGOVELL AVE Address (Lina 2)
City SIOUX FALLS 2';“’ Zip §7104|PBC O BIRE o e 1 - Male

Non « Motorist Location 6 - Not Applicable

Non - Motorist Action 96 - Not Applicable

Phone |DL State SD IDL Class 2 Nen - Motorist Confributing Clrcumstances (Up 1o Two)
DL Status 01 - Normal within restrictions 96 - Not Applicable
Driver Contributing Circumstances (Up to Two) 00 - None Drug Use Drug Test
Vision Contributing Circumstance 99 - Unknown 00 - None used | 03 - Test glven, no drugs reported
Alcohol Use Aleohol Test
01 - Alcohol used| 03 - .03 BAC

Injury Slatus 02 « Incapacitating injury

Ejection 96 - Not Applicable (motoreycels,
snowmobile, pedestrian, pedalcyclist, etc.}

Saftey Equipment 00 - None used

Seating Position 01 - Operator

Citafion Charge? 02 -No

Air Bag Deployed 96 - Not Applicable {motorcycle, Citation #1 L |
srowmobile, pedestrian, pedalcycle, atc.) Citation #2
Transported Toe AVERA PIERRE/SIOUX FALLS Citation #3
Source of Transport 01- EMS Citation #4

is Driver the Owner Yes

Cwner's Name - Last JURGENS

First RANDALL

[Migdle RAY

Address 317 N COVELL AVE

Address {Line 2}

City SIOUX FALLS ‘:‘;‘e Zip 57404 [Red Tag A103683
Year 2009 il Model FLSTC  |VIN THD1BWS179Y060924
Davidson - HAR
Estimated

. State ) Speed - How Estimated?
License Plate # Y |

icense Plaie # M16161 SD ear 2017T5r:ve Speed 04 - Witness Statement
Speed Limit 55 Total Cecupants 2 Pamags Exient 03 - Vehicle Towed 01 - Yes

R Disabling Damage
. Insurance Co. Name 19283 - AMERICAN STANDARD

Damage Amount (Vehicle and Contents) 5000 (NS CO OF WI

Insuranca Policy # 2322-6926-02 Effoctive Dale | iration Date 0611172016

o 06/11/2015 P

Emergency Vehicle Use? Vehicle Cenfiguration 09 - Motoreyele
Trailer Type 00 - No traile/attachment Cargo Body Type 00 - No cargo body

N Trailer LP #
Direction of Travel Before Crash 01 - Attached to Powar |State Year
Northbound

Linit

Initial Point of Impact  |Most Damaged Area | Trailer 2 License

12 - Pasltion 12 12 . Position 12 Plate # State year
Underride/Cverride 00 - Mo underride or Trailer 3 License

State Year

loverride Plate #

Traffic Control Device Type 00 - No controls

Vehicle Contributing Circumstance 00 - None

Vehicle Mansuver 01 - Straight ahead

Road Contributing Gircumstance 00 - None

Filed: 6/5/2019 2:26 PM CST Hughes County, South Dakota

32CIV17-000042
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! First Evant 25 - Motor vehicle in transport

Second Event

Third Event

Faurth Event

Most Harmful Event for this Vehicle 25 - Motor vebhicle In transport

» @ truck having a GCWR of 10,001 or more

.. Does the accident involve ena or more of the following: r

Did the accident result in one or mote of the following:
= afatality; OR

pounds; OR L i . .
. . . ) . . * an injury requiring transportation for immadiate
g I\;ehu::le displaying a hazardous material placard; medical atiention: OR
* & vehicle dasigned lo kransport 9 or more people, i :]veh_lcie was disabled requiring a fowaway from
including driver SIS
Accident Involved Vehicle - Purpose Carvier Name
Street Address Street Address {Line 2) ]
City State Zip l;: s 1G\ﬂ.f!,"R |GCWR
Hazardous Material  |Hazardous Material | Hazardious Material _ -
Released? Content Code Class Code Hazardous Materials Description

Work Zone Related? 02 - No

LFirst Harmful Event? 25 - Motor vehicle In transport

Workers Present?

Work Zong 96 - Not Applicable

Logation of First Harmfuf Event 01 - On roadway

{Work Zone Location 96 - Not Appiicable

Trafficway

Description 01 - Two-way, not divided

Manner of Callision 03 - Angle

Light Condition 01 - Daylight

School Bus Relatad? 00 - No

Wedther Conditions {up to two) 01 - Clear

B O Damaged Object {Property Other Than Vehicles) Estimate of Damage

A B|Qwner's Full Name - Last Firgt Name Middle Name

M J|Address Address (Line 2)

AE

G G| _

ET Cily State Zip

0 | - |
[unity 2 Last Name TAMMEN First Name LISA [Middle Name

| P |Address 614 W DAKOTA #B8 Address (Line 2}

N ElCity PIERRE |state SD Zip 57501|Date of Birth |Sex 2 - Female

J R| Ejection 96 - Not Applicable (metorcycle,

Us Injury Status 02 - Inczpacitating injury :siowmohile, pedestrian, ped(alcyclist, etc.)

R Seating Position 17 - Motorcycle passenger Safety Equipment 00 -~ None used o

E N/Air Bag Depioyed 96 - Not Applicable {motoreyele,

D snawnggpi::e, pedestrian, pe:alcycle, otc.) Source or Transport 01 - EMS
‘Transpnrted to AVERA PIERRE/SIQUX FALLS EMS Trip# 16-1007

Filed: 6/5/2019 2:26 PM CST Hughes County, South Dakota

32CIV17-000042
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' NARRATIVE

UNIT 1 WAS APPROACHING THE INTERSECTION OF GREY GOOSE RD AND SD HIGHWAY
1804. UNIT 1 DRIVER STATED THAT UNIT 1 OBSERVED VEHICLES SIGNALLING TO MAKE A
RIGHT-TURN ONTO GREY GOOSE RD FROM SD 1804. UNIT 1 CONTINUED WITH HIS
INTENTIONS TO MAKE A LEFT-TURN ONTO SD 1804. UNIT 1 DRIVER STATED THAT WHILE
ALREADY ON 1804, UNIT 1 DRIVER OBSERVED UNIT 2 APPROACHING, UNIT 1 ATTEMPTED
TO DRIVE STRAIGHT INTQ THE DITCH IN AVOIDANCE, AS UNIT 2 ATTEMPTED TO BRAKE.
UNIT 2 STRUCK UNIT 1'S REAR BUMPER. AFTER STRIKING UNIT 1'S BUMPER, UNIT 2
CONTINUED MOVING AS IT EVENTUALLY SLID TO A STOP. UNIT 2 DRIVER AND PASSENGER
REMAINED WITH THE BIKE AS IT SLID TO A STOP AND SUSTAINED HEAVY LIFE-
THREATENING INJURIES. UNIT 1 DRIVER DID NOT SUSTAIN ANY INJURIES. UNIT 2 DRIVER
AND PASSENGER WERE NOT WEARING ANY PROTECTIVE GEAR. UNIT 2 DRIVER AND
PASSENGER WERE AIR-LIFTED TO SIOUX FALLS AND BROUGHT TO AVERA MCKENNAN.
UNIT 1 WAS CITED FOR A STOP SIGN VIOLATION AND NOT WEARING A SEATBELT.

Filed: 6/5/2019 2:26 PM CST Hughes County, South Dakota 32CIV17-000042
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W [Last Name ALBERTSON |First Name KEITH Middle Name FLETCHER

| |Address 520 N CENTRAL AVE

T |Address (Line 2)

N

E

g (Cty PIERRE State SD Zip 57504 Phone #

S

Date Notified 08/01/2016 Time Notified 18:06 Hrs. Date Arived OB/ |\ ived 18:16Hrs.

2016

Agency Type 01 - Righway Investigation Made al Scene? 1 -

Photos Taken? ¥

Date Approved 0815/

patroi _|Yes 2016
Approval Officer Last Name STAHL First Name JON Middle Name
Filed: 6/6/2019 2:26 PM CST Hughes County, South Dakota 32CW17-000042
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Pllo-EH48

Eqate of Bouth Dakota

Counly of Hughes
ve. TRONVOLD

State of Saut'liiTDakota T

OFFICIAL USE CNLY OF THE MAQISTRATE COURT

Judicial Circuh
Incident #

Qnor About | AL or Maar LocationMiapost)
0BA1/2015 | MM 259 S0 1804

UNSFORM CONELAINT - GUHITNE
THE UNDERSIGNED OFFICER COMPLAING AND STATES THAT no. B150414-HP

Interagcton AL Tene

19:12

‘City Limils of Lat Loog
WITHIN THE COUNTY AND STATE AFORESAID
M (Last, Firsl, Midle) Sex | Waight! Height
TRONVOLD, GERRIT AARON JUSTUS N | 180 | 500"
Adgrassy Ejyas Hair
135 DOVE RD HAZ 8RO
ity ¢ Stata ! 2ip Telaphone Date of Birth
PEERRE, SD 575018131 {605) 295-2054 10041006
Crivar's Licenss Numbar Btk
01336150 $D
Did Operale | Viehlcls Year . Maks / Model » Stvle ¢ Calor
Unlvwhity @‘ g | 2002 Chevrolet SILVERADO Plchu DK Gray
No (] | Vehice Licewss Mo, Type | Stsee | Ine | VIM{NoLicange Pists)
Licersa NG5641 NG $D Yo 1QCHKZHUBZED16263
Tiaiur Licange No. Trailer Maka Siate

In Violation ot ]l SOCL

AND THEN AND THERE COMMITTED THE FOLLIWING CFFENBE(S) TO WIT

Arwm Redylired PAT:
o —
32-29:2.1 Stop Sign Violation $120.00
32-384 Eeatbehs-Fall to Use Seatbelts § 25.00
H

TOTAL (§145.00
Gpesding [} CIMumicipal U other CiLider L) Pace J Schoat Zana [ Construetion
Lidar F 0 Ackugl B MEH D M.P.H, Zonp 0

] Hex Mot varicle [ Commerclal Vatude | HPA
C]1aras ool M Accidem Cloun | 132

Emp. 1D | Officar leguing Sunmans
O'Neilt, Zach

&/t

phalm 6 True 2nd | Verily Esllawe
T e
bi

ad and Sworn to Me Thic Oale (Mame ang Titks)

%M&MJ% ot (72

|| casH ReCEIVED BY OFFiCER Court Addrass
R EY HUGHES COUNTY CLERK OF COURTS
COURT APPEARANCE REQINRED PO BOX 12%
PIERRE, §D 57501-1238

At {Tima) Court Dala {05} 77533143
09:00 09/119/2016 {Pay Finas 2t Clark of Courts of Ongna}
Fareats (W Juvenisi

‘Parent Fimt Nam

Parynt Last Mame

CITATION INFORMATION

PETTY OFFENSES: if charged with & patly offense invalving the
operalipn and yse of a motor vehicle, and you possess ar have prool
of a valid South Dakots drivet's license, you may chooee alterative 1.
2, 3 balow. if unable to mest e icense requirement, or If charged
with 8 non-traffic offense, you may choose altarnative 2 or 3 below.
Upon refusal of the following aliemnatives, you will be taken
immediately to a magistrate for haaring.

1.  Promige tg Appear, You may sign tha complaint ss 8
written promise to appear. Intentlonal faliure 1o appesr s a
Class 2 Misdemeanor,

igsi it. You may sign a stipuletian
admitting allagations in the complaint which, together with
the required deposit, will be filod with the clerk of courts,

3. Deposit. You may immediately mail said depasit to the clerk
of counts ot persohally maks the depoait, either afternative
to be in the presence of tha afficer. Refer to schedule of
patty offenses for amount requirad for the deposit,

If you chose altamnative 2 or 3 and do not apgear in oount ~n the date
specified, the clerk will enter judgment against you ant wilt farfeit your
deposit. You may appear in court after sighing an admission and the
court may, upon matien, relieve you from the stipulation and effects
tharsof.

Meil to: HUGHES COLUNTY CLERK OF COURTS
PO BOX 1238
BIERRE. 8D 57501-1238

If you intand 16 appear in courl to contest this citation, it is
racommended thal you contact the Clark of Courte Offica listed on the
citation before the indicaled count date,

POWER OF ATTORNEY

| heraby depasit with the Clerk of Courls of Hughes

County, South Dakota as a cash appearance bond the sum of § 145.00.
If desired to contast this matter, | will appear at the date, time and

place far my initial appearance or cantact the Glerk of Couns before
thal date and ask the clerk to reschedule the date for my initial
appearance. '( | do not appeer (or contact the clark of courts within the
time period or if after the court date is sat, | fail to appear). | hereby
plead gullty 1o the charge and direct the Clark ta apply tha mansy
deposited as bond hetewith 1o the paymant of the fine and cost
assgssed agalnst mg,

t have rgad this docurnant ang bave been given a copy.

B150414-HpP
,
- A=
Dafendarit Eba{:

Save Time, Pay Online.
Visit HTTFS:(ANSPORTAL . SD.GOVIPORTAL

TATE OF SOUTH CAKOTA
GI%GUIT COURT, HUGHES CO

LED
AUG D & 20%

Yo Clerk
By Deguty

Exhibit 15 - Page 006

Filed: 6/5/2019 4:47 PM CST Hughes County, South Dakota 32CIV17-000042
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Application Of
PIERRE VOLUMTHER FIRE DEPARTMNT

For an Exiensim of #a Corpovation Charter

——oPloree Yulunieer Five Bepartment .
orgunized nd axlsibng oster the lows of the Biake of Beuth Dolwdo, Fuearpceaiad on th . 2088 4y of D8C:, 1925
for tvo poviod of .08 . sy, hervhy makes sbpliowlim (b (he Semetry of Biate of tha Sikte of
Beuth Dabiets fue st daismson of Bs tomr of axlitents for o furiier boem of POTDELDEL gy
1N TRATIMONY WHEAROF, (e mdstel upciabty ® Taitwliy of the Buard of Dissctors of B Lbawe BamES
cupirelics, hove harsimbs #al thole heods el meal; cfter buing antherkzad o dv o4 by The sioakbaidecs o Bhe

o patl v ‘hmﬂmumﬂuhdﬂ-lﬂ%“

Florre
wwwmwlimmurwmmn_ﬁ

Boulh "akata, on the 240 day ot Degopbor g 66

Altyened Rorels snd mate patt hwreot 1t e staliowst imguired by Taw, duly verifind,

- _Jsuis ﬁnﬂing %
T B /
g Elchar?ﬁ Singer 7 -
527 —
%mxa Tl'lﬂlps;én
thn Woods ’

Biote ot South Dakete
Comty w _PHOBEE }"

E
¥ T REMEMRENED, Tt on this 0% cuy of D0GERBEr A p L1966 tesce
e n nelsry yaklln within and for saM omeaiy amd sinim,

- s . Thomas H, Brady, Louls Herding, Richapd Singer, —
Maynard Thomeson and John Woodp

tn foc prmsaatly known do-3e dicwrters of F

BT AT iR S ot o e

e Ry '3;_

- Babibit § - Page 001
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I THR MAYTRR OF THE APPLIGATION oF

PIERRE VOLUNTEFR FIRE DEPARTMENT

FOR AN EXTEMBION OO ITE CORPORATION CHARTER

Sae o _South Dakota
Suunty of Huphaa . L

Thomas H, Brady m“h —
—Jehn Werda Borretary of e

ok Tedng arvisally doly sed schwaidy Fwots wpen his osth fiute that the detameent Barets atieched murdonl
eakiblt %47 nad mpde & part barect, Iy @ broo iaterant of thy Gecets xd Mabitlties #f @ FieTTE

VYolunteer Fire Departmant . of the Anture of Py bustos, of (ks masbic of its dusrs of
wleck fesund anl vwdplarrding, of fhn xamba: of 1in fhascs of stoglk sbertibed and a5 Ymod, and the mone pod pall-
atlioe k85w of e1chs sbockeidier, wad of D swcabor of shires owned By anch, ot of the names and pastaltiee
whdrensan of pnet and B of thh Gipectare, .
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ExHEELY “A”
FIHARCTAL STATEMENT ARD NATURE
oF pORDYES

This Corparatien 4s & parl of the Govemmental

Functione of the Clty of Piorre, South Dakota and as such

hae no jndeparedent Eluaices ard has ne stockholders. The
Mature ¢ 215 lmeiness is the preveniion and supprosalon
of {dres withiu Lhe City of Plorre.

Hunbar af shren of stk lswed and
Humber af shares of viodk mbrcibed ol ool eved
Fuwo sok postattion sdiredl af direnten:

Sty
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STATE OF SOUTH DAKOTA ) {N CIRCUIT COURT

+ 88
COUNTY OF HUGHES ) SIXTH JUDICIAL CIRCINT
LISA A. TAMMEN and RANDALL R.
JURGENS, 32CIV17-000042
Plaintiffs,
SUMMARY JUDGMENT
vs,

GERRIT A. TRONVOLD, an individual,
CITY OF PIERRE, a South Dakota Municipal
Corporation, and PIERRE VOLUNTEER
FIRE DEPARTMENT, a South Dakota
nonprofit corporation, jointly and severally

Defendants.

Defendants, City of Pierre, a South Dakota Municipal Corporation, and Pierre Voluntecr
Fire Department, a South Dakota nonprofit corporation (collectively referred to herein as
Defendants), having moved for summary judgment, pursuant to SDCL § 15-6-56; and the Court
having held a hearing on the motions on Wednesday, June 12, 201H9; and the Court having
considered all of the records and files herein; and the Court having further considered the
arguments of counse! and the bricfs that have been submitted; and the Court having issued its
memorandum opinion dated August 8, 2019; it is hercby

ORDERED, ADJUDGED AND DECREED that the Motions of Defendants for summary
judgment be, and hereby is, GRANTED. It is further

ORDERED, ADJUDGED AND DECREED that the Complaint of Plaintiffs Lisa A.
Tammen and Randall R, Jurgens, as against Defendants City of Pierre, 2 South Dakota
Municipal Corporation, and Pierre Volunieer Fire Department, a South Dakota nonprofit

corporation, be, and it is hereby, dismissed, on the merits, with prejudice, and that Defendants

1
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are entitted to a recovery of their taxable disbursements to be assessed by the Clerk, pursuant to

SDCL §§ 15-17-37 and 15-6-54(d).

Dated thi) D_day of&gigit 2019.

BY THE COURT;
e ————
]
/l Z L /-‘-':"'———-_‘

Honorable Thomas L. Trimble
Circuit Court Judge, Retired

Atlest:

Deuter-Cross, TaraJo
Clerk/Deputy

Filed on: 08/13/2019 Hughes County, South Dakota 32CIv17-000042
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IN THE SUPREME COURT
OF THE
STATE OF SOUTH DAKOTA

APPEAL NOS. 29114 AND 29138

LISA A. TAMMEN,
Plaintiff and Appellant,

and

RANDALL R. JURGENS,
Plaintiff and Appellee,

_VS_

GERRIT A. TRONVOLD, an individual, CITY OF PIERRE, a South Dakota Municipal
Corporation, and PIERRE VOLUNTEER FIRE DEPARTMENT, a South Dakota
nonprofit corporation, jointly and severally,

Defendants and Appellees.

*kkhkhkhkhhkhkikkx

LISA A. TAMMEN,
Plaintiff and Appellee,

and

RANDALL R. JURGENS,
Plaintiff and Appellant

_VS_

GERRIT A. TRONVOLD, an individual, CITY OF PIERRE, a South Dakota Municipal
Corporation, and PIERRE VOLUNTEER FIRE DEPARTMENT, a South Dakota
nonprofit corporation, jointly and severally,

Defendants and Appellees.

APPEAL FROM THE CIRCUIT COURT
SIXTH JUDICIAL CIRCUIT
HUGHES COUNTY, SOUTH DAKOTA



THE HONORABLE THOMAS L. TRIMBLE,
CIRCUIT COURT JUDGE, RETIRED

BRIEF OF APPELLEE CITY OF PIERRE,
a South Dakota Municipal Corporation

Robert B. Anderson

Douglas A. Abraham

May, Adam, Gerdes & Thompson
503 S. Pierre Street

P.O. Box 160

Pierre, SD 57501

(605)224-8803

Attorneys for Defendant and Appellee
City of Pierre

Edwin E. Evans

Mark W. Haigh

Tyler W. Haigh

Evans, Haigh & Hinton, L.L.P.
101 N. Main Ave., Ste. 213
P.O. Box 2790

Sioux Falls, SD 57101-2790
(605)275-9599

Attorneys for Plaintiff and
Appellant Lisa A. Tammen

William Fuller

Fuller & Williamson

7521 S. Louise Avenue
Sioux Falls, SD 57108
(605)333-0003

Attorneys for Defendant and
Appellee Gerrit A. Tronvold

Michael L. Luce

Lynn, Jackson, Shultz & Lebrun
110 N. Minnesota Ave. Ste. 400
Sioux Falls, SD 57104
(605)332-5999

Attorneys for Defendant and
Appellee Pierre Volunteer

Fire Department

John R. Hughes

Stuart J. Hughes

101 N. Phillips Ave. Ste 601
Sioux Falls, SD 57104-6734
Attorneys for Plaintiff and
Appellant Randall R. Jurgens

JURGENS NOTICE OF APPEAL FILED SEPTEMBER 23, 2019
TAMMEN NOTICE OF APPEAL FILED SEPTEMBER 3, 2019
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PRELIMINARY STATEMENT

Appellee, the City of Pierre, a South Dakota Municipal Corporation, will utilize

the following references throughout this brief:

Citations to the certified record will be referred to as “R.” followed by the
applicable page number(s) in the Clerk’s Index.
Appellants Lisa A. Tammen and Randall R. Jurgens may be referred to
collectively as “Plaintiffs” and may be referred to separately as “Tammen” and
“Jurgens.”
Appellees may be collectively referred to as “Defendants” and may also be
referred to separately as “City of Pierre” and “PVFD” referring to the City of
Pierre, as South Dakota Municipal Corporation, and the Pierre Volunteer Fire
Department, respectively.
Defendant Gerrit A. Tronvold will be referred to as “Tronvold.”
References made to Plaintiff Tammen’s Appendix are “Tammen App.” followed
by the applicable page number(s).
References to Plaintiff Jurgens’ Appendix are “Jurgens App.” followed by the
applicable page number(s).
References to the City of Pierre’s Appendix are “Pierre App.” followed by the
applicable page number(s).

JURISDICTIONAL STATEMENT

The Appellants appeal the Order Granting City of Pierre’s Motion for Summary

Judgment and Granting Pierre Volunteer Fire Department’s Motion for Summary



Judgment, dated August 8, 2019. R. 1002-11. Subsequently, an Amended Judgment was
entered on August 26, 2019, granting summary judgment and directing entry of final
judgment pursuant to SDCL § 15-6-54(b) on all claims brought by Appellants concerning
the City of Pierre and the Pierre VVolunteer Fire Department. R. 1016-19. A Notice of
Entry of Judgment was filed on August 27, 2019. R. 1020-25. Jurgens filed a Notice of
Appeal on September 23, 2019. R. 1059-61. Tammen filed a Notice of Appeal on
September 3, 2019. R. 1026-28.
STATEMENT OF LEGAL ISSUES
Issue 1. WHETHER THE COMING AND GOING RULE DEEMS TRONVOLD
WAS OUTSIDE THE SCOPE OF EMPLOYMENT AT THE TIME OF
THE COLLISION?

The coming and going rule precludes respondeat superior liability of the City of
Pierre. Tronvold was engaged in an ordinary commute and was not subject to any
exception to the rule. Tronvold was not subject to the control of the City of Pierre at the
time of the motor vehicle accident and was commuting to a regularly scheduled monthly
training meeting.
Authority: Mudlin v. Hills Materials Co., 2005 SD 64, P8

Cardillo v. Liberty Mut. Ins. Co., 330 U.S. 469, 479 (1947)

Carnes v. Phoenix Newspapers, Inc., 251 P.3d 411, 415-416 (Az. 2011)

Jorge v. Culinary Institute of America, 3 Cal. App. 5" 382, 406 (2016)
Issue 2. WHETHER THE CIRCUIT COURT CORRECTLY HELD THERE WAS

NO LIABILITY COVERAGE PURSUANT TO THE CITY OF PIERRE’S
COVERAGE AGREEMENT?



The express language of the coverage agreement between the City of Pierre and
the South Dakota Pubic Assurance Alliance precludes liability coverage pursuant to the
coverage agreement. Due to the lack of liability coverage the City of Pierre has
governmental immunity pursuant to Article 111 of the South Dakota Constitution and
SDCL § 21-32A-3. Although Tronvold was a member of the Pierre Volunteer Fire
Department, he was not taking part in his official duties or serving in an official capacity
at the time of his motor vehicle accident.

Authority:
Ass Kickin’ Ranch, LLC v. North Star Mutual Ins. Co., 2012 S.D. 73
Cromwell v. Rapid City Police Department, 2001 S.D. 100

American Family Mut. Ins. v. Elliot, 523 N.W.2d 100, 102 (S.D. 1994)

STATEMENT OF THE CASE

This matter involves a personal injury action commenced by two plaintiffs who
suffered significant injuries when occupying a motorcycle that was in a motor vehicle
accident with a pickup driven by Gerrit A. Tronvold on August 2, 2016. Although severe
injuries were sustained the present collision is not unique or particularly remarkable.

The original Complaint named Defendant Tronvold only and was filed on
February 8, 2017. A First Amended Complaint alleging respondeat superior and
vicarious liability of the City of Pierre and Pierre Volunteer Fire Department was filed
September 26, 2017. After commencing suit and determining there was what they
perceived to be insufficient insurance coverage for Tronvold, Tammen and Jurgens

sought out deeper pockets and a dramatic expansion of the current state of respondeat



superior and vicarious liability law by targeting the City of Pierre and the Pierre
Volunteer Fire Department. The City and Fire Department both denied liability since
Tronvold was not subject to their control at the time of the motor vehicle accident and
was engaged in an ordinary commute.

The City and Fire Department filed motions for summary judgment since there
are no genuine disputed issues of material fact. Both the City and Fire Department
maintain that Tronvold’s commute was ordinary, scheduled, and there were no unique
factors to his commute that would take Tronvold outside of South Dakota’s well-
established precedent that an ordinary commute is not within the scope of employment.
The trial court agreed. Further, the City and Fire Department both argued that as a
separate, independent basis for summary judgment, the governmental immunity of each
entity was applicable and had not been waived.

The trial court granted summary judgment for the aforementioned reasons in
favor of both the City of Pierre and the Pierre Volunteer Fire Department. Pursuant to a
stipulation of all parties, the trial court entered an Amended Judgment certifying the
summary judgment as a final judgment pursuant to SDCL § 15-6-54(b). Tammen and
Jurgens now appeal.

STATEMENT OF THE FACTS

On August 1, 2016, Jurgens and Tammen were riding a motorcycle operated by
Jurgens generally northbound on South Dakota Highway 1804. At approximately
6:00 p.m. on the same date, Tronvold was driving his personally owned vehicle, a

2002 Chevrolet Silverado K2500 extended cab pickup, south on Grey Goose Road



toward Grey Goose Road’s intersection with South Dakota Highway 1804. Traffic
turning from Highway 1804 onto Grey Goose Road obscured Tronvold’s view of
oncoming traffic onto Highway 1804 and he executed a left-hand turn to travel generally
southbound on South Dakota Highway 1804 in front of the motorcycle occupied by
Jurgens and Tammen. The motorcycle and pickup collided causing significant injuries to
both Jurgens and Tammen. The motor vehicle accident was reported to emergency
personnel at 6:06 p.m.

On the date of the motor vehicle accident, Tronvold was a member of the Pierre
Volunteer Fire Department and was traveling to a regularly scheduled monthly training
meeting of his fire engine company. The regularly scheduled training meeting was set to
commence at 6:30 p.m. Tronvold was traveling from his residence to his engine
company’s fire station located at 721 North Poplar Avenue in Pierre, a distance of
approximately seven road miles.

At the time of the motor vehicle accident Tronvold was not undertaking any
special duty, task, or other objective on behalf of the Pierre Volunteer Fire Department.
He was engaged in what can only classified as an ordinary commute to a regularly
scheduled meeting.

The Pierre Volunteer Fire Department (hereinafter “PVFD”) is a South Dakota
nonprofit corporation organized independently of the City of Pierre. The City of Pierre
(hereinafter “City”) is a South Dakota municipality organized under the statutory
framework authorized by the laws of the State of South Dakota. The City of Pierre

provides most of the funding for the PVFD and employs a full-time fire chief and



maintenance worker. The PVFD self-governs through the election of officers by its
members. During his commute on August 1, 2016, Tronvold was not undertaking any
action on behalf of the City or the PVFD. He was not responding to a call for service or
other emergency. Tronvold was commuting to a regularly scheduled monthly training.
The training schedule of August 1, 2016, was led by members of the PVFD, organized by
members of the PVFD, scheduled by members of the PVFD and was not controlled by
the City in any way.
STANDARD OF REVIEW

This Court has consistently held “[u]nder our familiar standard of review in
summary judgment cases, we decide only whether genuine issues of material fact exist
and whether the law was correctly applied.” Zephier v. Catholic Diocese of Sioux Falls,
2008 SD 56, 16, 752 N.W.2d 658; One Star v. Sisters of St. Francis, 2008 SD 55, 752
N.W.2d 668; Bordeaux v. Shannon County Sch., 2005 SD 117, 707 N.W.2d 123. In
reviewing insurance contracts, the Supreme Court has routinely applied the de novo
standard of review. See De Smet Ins. Co. v. Gibson, 1996 SD 102 {5, 552 N.W.2d 98,
99; Economic Aero Club, Inc. v. Avemco Ins. Co., 540 N.W.2d 644, 645 (SD 1995).

This Court has also stated “our task on appeal is to determine only whether a
genuine issue of material fact exists and whether the law was correctly applied. If there
exists any basis which supports the ruling of the trial court, affirmance of the summary
judgment is proper.” Gasper v. Freidel, 450 N.W.2d 226, 228 (S.D. 1990) citing

Weatherwax v. Hiland Potato Chip Co., 372 N.W.2d 118, 120 (S.D. 1985).



ARGUMENTS AND AUTHORITY
l. WHETHER THE COMING AND GOING RULE DEEMS TRONVOLD WAS

OUTSIDE THE SCOPE OF EMPLOYMENT AT THE TIME OF THE

COLLISION?

Respondeat superior is “a legal fiction designed to bypass impecunious individual
tort-feasors for the deep pocket of a vicarious tort-feasor.” See Bass v. Happy West, Inc.,
507 N.W.2d 317, 320 (SD 1993). This is precisely the design of the Appellants in the
present action, target these appellees by exceeding the recognized limits of respondeat
superior liability. Under the doctrine of respondeat superior, an employer or principal
may be held liable for “the employee’s or agent’s wrongful acts committed within the
scope of the employment or agency.” Bernie v. Catholic Diocese of Sioux Falls, 2012
SD 63, 1 8 (citing Hass v. Wentzlaff, 2012 SD 50, 1 20).

This Court has also characterized respondeat superior as being “universally

recognized that a master is liable for injuries to the person or property of third persons

caused by the negligence of his employee when such negligence occurs within the scope

of his employment.” See Deuchar v. Foland Ranch, Inc., 410 N.W.2d 177, 180 (1987).

Notably, the phrase “within the scope of employment™ has been “called vague but
flexible, referring to ‘those acts which are so closely connected with what the servant is
employed to do, and so fairly and reasonably incidental to it, that they may be regarded as
methods, even though quite improper ones, of carrying out the objectives of the

employment.”” Id. citing Prosser and Keeton on the Law of Torts Section 70, p. 502.

This Court has recognized that the general rule in South Dakota is that a commute

is not within the scope of employment. See Mudlin v. Hills Materials Co., 2005 SD 64,



P8. The Supreme Court of the United States has explained that the risks posed by the
standard commute do not relate to or arise out of the employment agency relationship but
“rather they arise out of the ordinary hazards of the journey, hazards which are faced by
all travelers and which are unrelated to the employer's business.” Cardillo v. Liberty
Mut. Ins. Co., 330 U.S. 469, 479 (1947).

Appellee City of Pierre does not concede that Tronvold was a gratuitous
employee and contends that that question very much remains in doubt. However, given
the applicable summary judgment standard, the City of Pierre has presumed for purposes
of this brief and the underlying motion for summary judgment that in light of the
summary judgment standard, Tronvold may be considered a gratuitous employee and
Appellees remain entitled to affirmation of the Court’s order granting summary
judgment.

a. WORKERS’ COMPENSATION EXCEPTIONS TO THE GOING AND
COMING RULE ARE INAPPLICABLE IN TORT CASES

The Appellants attempt to invoke exceptions to the going and coming rule without
acknowledging the inapplicability of those exceptions in tort liability cases. The
justification for workers compensation was to provide faultless protection to workers
injured on the job. Tort liability relies upon the breach of a duty. The workers
compensation scope of employment precedent is useful in the sense that conduct
excluded from being within the scope of employment for workers compensation is
necessarily excluded in the tort concept as workers compensation is construed broadly,

for the benefit of the injured worker. This is why exceptions to the workers compensation



coming and going rule have not been applied in the tort concept, the purposes are
disparate.

In a very similar case, the Colorado Court of Appeals held:

Extending liability to defendant in this circumstance, in the form of an

exception to the going and coming rule, would not prove the purposes of

the doctrine of respondeat superior. While the employee may have used

his own car to do his job, there is no evidence the employee was engaged

in any act connected to his work or furthering defendant’s interests at the

time of the crash.
Stokes v. Denver Newspaper Agency, LLP, 159 P.3d 691, 696 (Co. Ct. of App. 2006).
Applying broad exceptions meant to further the policies of workers’ compensation law to
respondeat superior claims can be dangerous and misguided. As Colorado’s precedent
explains,

Applying cases furthering the policies of Colorado’s workers’

compensation law to respondeat superior claims would expand an

employer’s liability to third parties significantly, creating a form of portal-

to-portal responsibility. This result is inconsistent with the basic concept

of enterprise liability, which limits respondeat superior liability to

negligent acts committed in the furtherance of the employer’s business,

because driving to and from work, even the personal vehicle used for it,

does little to serve the employer’s purposes, aside from delivering the

employee and the vehicle to the work site.
Id. at 695. Numerous courts from other jurisdictions have reached similar conclusions.
See, Freeman v. Manpower, Inc., 453 So.2d 208 (Florida District Court of Appeals
1994); Beard v. Seamon, 175 So.2d 671 (La. Ct. App. 1965); Oaks v. Connors, 339 Md.
24,660 A.2d 423 (1995); Heide v. T.C.1., Inc., 264 Or. 535, 506 P.2d 486 (1973);
Whitehead v. Variable Annuity Life Ins. Co., 801 P.2d 934 (Utah 1989). To fall within

the scope of employment, the act must be so crucial and incidental to the employment

that it is foreseeable. Kirlin v. Halverson, 2008 SD 107, P11-14. As nearly every court



from the Supreme Court of the United States to the South Dakota Supreme Court has
held, a commute is not a foreseeable risk that falls within the scope of employment. See
Cardillo v. Liberty Mut. Ins. Co., 330 U.S. 469, 479 (1947).

An overwhelming majority of state courts have also applied the general rule that
an employer will not be vicariously liable for an accident that occurs while an employee
is driving to or from work within the tort context. See generally, Karnes v. Phoenix
Newspapers, Inc., 227 Ariz. 32, 37-38 (Arizona Appeals 2011).

b. THE REQUIRED VEHICLE EXCEPTION IS INAPPLICABLE

Both Jurgens and Tammen attempt to rely on the required vehicle exception as
somehow taking Tronvold’s motor vehicle accident outside the normal preclusion of the
going and coming rule. Not only was Tronvold’s vehicle not required, it served no
purpose after he arrived at the fire station, the location he was travelling to when the
subject motor vehicle accident occurred. Upon arriving at the fire station, Tronvold
would crew his assigned fire engine if an emergency arose. The entire basis of appellants’
required vehicle exception argument is predicated on a hypothetical that did not exist
here.

Further, Appellants rely on Pickrel v. Martin Beach, Inc., 80 SD 376, 124 N.W.2d
182 (1963), for a point of law that the case does not embody. The Appellants also ignore
the fact that Pickrel was distinguished and clarified by South Dakota Pub. Entity Pool for
Liab. v. Winger, 1997 SD 77, P19. Winger explained that in Pickrel we noted
compensation is recoverable “to an outside employee who is injured while being

transported to or from work in a mode or means of transportation furnished by the
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employer as an integral part of the contract of employment.” 1d. The facts in Pickrel
bear no resemblance to those at hand.

The favored position in most jurisdictions is to avoid applying exceptions to the
going and coming rule in tort cases. This is important and significant because the
justification for liability in respondeat superior tort cases and workers’ compensation
cases involve entirely distinct considerations. See generally Taylor v. Pate, 859 P.2d
1124, 1125-26 (Ok. 1993). Oklahoma courts have rejected exceptions to the going and
coming rule in respondeat superior liability cases stating:

This is a complete non sequitur. The liability of an employer to pay
workmen’s compensation to an injured employee, and the liability of any
employer to a third person on the doctrine of respondeat superior, depend
upon entirely distinct considerations. Similarly, Arizona has adopted the
going and coming rule and the general approach that employers are not
responsible for the negligent acts of employees in an ordinary commute.

See generally Carnes v. Phoenix Newspapers, Inc., 251 P.3d 411, 415-416 (Az. 2011).

The required vehicle exception is known historically as the “employee’s own
conveyance rule.” See Id. In explaining why exclusions to the going and coming rule are
inappropriate in tort cases, the Arizona courts have held:

Because of the differences between workers’ compensation and the tort
system, we are not persuaded by workers’ compensation principles that
the employee’s own conveyance rule should be applied as an exception to
the going and coming rule in tort actions. We also conclude that the
employee’s own conveyance rule is inconsistent with Arizona law
regarding the termination of respondeat superior liability when an
employee has an accident driving to or from work. The going and coming
rule recognizes that employers generally do not have control or the right of
control over their employees traveling to and from their work. To adopt
the employee’s own conveyance rule to respondeat superior
determinations would alter Arizona law by eviscerating the importance of
control or right of control and over emphasizing the importance of the
benefit to the employer. Application of the rule would result in the

11



explanation of employer’s liability — inconsistent with present Arizona law

— and make the employers responsible for their employees’ actions even

when the employers have no control or right of control over the

employees.

Id. at 416. This is consistent with South Dakota’s concepts of respondeat superior
liability and the substantial difference between the justifications for workers
compensation and tort law.

In contrast to Appellants’ argument, California has also cautioned against using
workers’ compensation exceptions in respondeat superior cases. “We are mindful of the
fact that Le Febvre is a workers’ compensation case. “In the ‘going and coming’ cases,
the California courts often cite tort and workers’ compensation cases interchangeably.
As Mr. Witkin points out, however, ‘This practice has been gquestioned, for compensation
rules were developed from a distinct social philosophy, with fault eliminated as a test,
and liberal construction of the act required.”” Henderson v. Adia Servs., 182 Cal. App.
3d 1069, 1077-1078 (1986).

South Dakota has similarly clarified that while workers’ compensation’s “arising
out of the course of employment” is construed liberally, vicarious liability within the
context of respondeat superior claims are construed narrowly, mandating the action must
be within the scope of employment and so crucial and incidental to the employment that
it is foreseeable. Contrast Mudlin v. Hills Materials Co., 2005 SD 64, P7-9; Kirlin v.
Halverson, 2008 SD 107, P11-14.

Florida has explicitly rejected the concept in holding:

an employer is, of course, liable to third parties for injury or damage

caused by negligence of his employee when committed within the scope
of his employment. Nevertheless, it is equally well-settled that an

12



employee driving to or from work is not within the scope of employment

so as to impose liability on the employer. And this is true even though the

vehicle was used in the work and partly maintained by the employer.
Freeman v. Manpower, Inc., 453 So.2d 208, 209 (Fla. 1994).

The Maryland Court of Appeals has also explained why an employee on his
commute is not within the scope of employment:

[The employer] exerted no control over the method or means by which

Oaks operated his vehicle. It did not supply or pay for the vehicle that

Oaks used or for its maintenance, fuel, or repair. It also did not specify the

type of vehicle to be used or the route to be taken to or from the

[employment] facility. Finally, the use of an automobile was not of such

vital importance in furthering [employer]’s business that [employer]’s

control over it, as Oaks commuted to work, can reasonably be inferred.
Oaks v. Connors, 660 A.2d 423, 427 (Md. 1995) (explaining even though the employee
was transporting the vehicle that employer required him to have for use in the course of
his employment such did not invoke respondeat superior principles for purposes of tort
liability, which differ from workers’ compensation principles). The Maryland court
explained:

The ‘right to control’ concept is key to a respondeat superior analysis in

the motor vehicle context. The doctrine may only be successfully invoked

when an employer has either ‘expressly or impliedly, authorized the

servant to use his personal vehicle in the execution of his duties, and the

employee is in fact engaged in such endeavors at the time of the accident.’
Id. at 426-427. As explained by the Maryland court, “driving to and from work is
generally not considered to be the within the scope of a servant’s employment because
getting to work is the employee’s own responsibility and normally does not involve

advancing the employer’s interest.” 1d. at 427. Thus, as applied to South Dakota law

concerning respondeat superior, the commute driving to and from work by Tronvold is
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not within the “scope of employment or agency.” The commute is not “so closely
connected with what the servant is employed to do, and so thoroughly and reasonably
incidental to it, that they may be regarded as methods, even though quite improper ones,
of carrying out the objectives of employment.” See generally Kirlin v. Halverson, 2008
S.D. 107, p12. Here, Tronvold was simply traveling on an ordinary commute and had
some of his personal protective gear that did not require any special conveyance and was
simply in a bag in his back seat. Fire Chief lan Paul explained the ability of volunteer
fireman to have reliable transportation was important but they did not mandate a
particular conveyance.

In explaining a similar issue, the Louisiana Court of Appeals explained:

[1t] is manifest that in all cases one can travel faster and arrive at his

destinations quicker by bicycle or automobile than on foot. If this alone

established liability the employer would always be responsible.

Something more is required, some distinguishing fact establishing that

under the peculiar facts of employment the business interest is directly

benefitted. For example, when an employee works for another at a given

place of employment, and lives at home or boards himself, it is the

business of the employee to present himself at the place of employment,

and the relation of master and servant does not exist when he is going

between his home and his place of employment.

Beard v. Seamon, 175 So0.2d 671, 675 (La. 1965). Prior to the time that work
“had actually commenced” the employee is not within the scope of his employment. Id.
As recognized by the Louisiana court, if this court would accept Plaintiffs’ arguments
concerning respondeat superior liability it would rewrite agency law in South Dakota. It
would create an unending stream of liability for any employer and as simply stated by the

Louisiana court, “[employee] in driving his own automobile to the place of business of

his employer under the circumstances shown here, was not acting within the scope of his
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employment. If he was so acting, then every employee in going to work should also be
held to be acting within the scope of his employment.” Id. It must be recognized here
that Plaintiffs do not seek to invoke minor exceptions to recognized case law, they seek to
create broad and sweeping change to the existing agency law in South Dakota. They seek
to rewrite South Dakota’s agency law not because of policy or law requires it, but
because Plaintiffs’ own interest would be advanced in locating additional insurance
coverage, nothing more and nothing less.

As contemplated by Hass v. Wentzlaff, 2012 S.D. 50, p28, respondeat superior
liability in South Dakota is flexible and amorphous but relies upon a foreseeability
standard. That foreseeability “includes a range of conduct which is ‘fairly regarded as
typical or broadly incidental to the enterprises that are taken by the employer.”” Id. at
p. 27. As explained by numerous courts, but particularly succinctly by the Texas
Supreme Court, commutes are not typical or broadly incidental to the enterprise of an
employee because “in most situations such an injury is suffered as a consequence of risks
and hazards to which all members of the traveling public are subject rather than risk and
hazards having to do with and originating in the work or business of the employer.”
Texas General Indem. Co. v. Bottom, 365 S.W.2d 350, 353 (Tx. 1963). Negligent acts
during commutes are not foreseeable and the commute is not incidental to employment
“because driving to and from work, even the personal vehicle used for it, does little to
serve the employer’s purposes, aside from delivering the employee and the vehicle to the

work site.” Stokes, 159 P.3d at 696.
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Ordinary commutes, such as Tronvold’s simply do not relate to the employer’s
enterprise. They relate to the general risk of any individual who commutes to and from
work. Tronvold was commuting to an ordinary, scheduled monthly meeting. The
meetings occur 12 times a year on the same day of the month at the same time and
location. There was nothing unique about his commute here. As such, for purposes of
the going and coming rule and for purposes of general agency law considered in the
context of respondeat superior liability, Tronvold’s acts were not within the scope of his
employment for the Pierre Volunteer Fire Department and especially the City of Pierre’s
business enterprise.

The cases relied upon by Appellants are readily distinguished from the present
matter. Carter v. Reynolds involved a car accident where the employee was “on her way
home from an off-site client's location and when she was required by her employer to use
her personal car on mandatory client visits.” 815 A.2d 460, 461 (NJ 2003). The facts in
Carter bear no analogous relationship to Tronvold’s commute. Id.

Additionally, the Appellants plainly misstate the effect of the holding in Lobo v.
Tamco, 182 Ca. App. 4" 297 (2010). In Lobo v. Tamco, 230 Cal. App. 4th 438, 447
(2014), a subsequent decision involving the same case, the California court affirmed the
jury’s determination that “the employee’s use of his or her vehicle was too infrequent to
confer a sufficient benefit to the employer so as to make it reasonable to require the
employer to bear the cost of the employee's negligence in operating the vehicle.” It is
notable Appellants cherry-picked the prior decision and failed to convey the latter

holding to this Court. The decision in Konradi v. United States of America, is also
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greatly overstated by Appellants. 919 F.2d 1207 (7" Cir. 1990). Konradi involved a rural
mail carrier who drove his own vehicle to deliver mail. The Konradi defendant’s vehicle
was used in every aspect of his employment and yet, the Court indicated an insufficient
factual record was developed as to the scope of employment question. Id. at 1213.

Last, Appellants’ reliance on Harleysville Mutual Ins. Co. v. MacDonald is also
misplaced. 2005 WL 8159382 (S.D. W.Va.). Itinvolved a pizza delivery driver who
struck another motorist in his own vehicle that he utilized for pizza deliveries.

Tronvold was not required to use his vehicle for his role at the PVFD. He was
required to have reliable transportation to arrive at the fire hall. The fire department
relied on Tronvold to use the fire engines in his role as a fireman. The use of his vehicle
did not extend beyond his commute.

The Court reviewed the competing Statements of Undisputed Material Facts and
resolved the issue as to whether the vehicle was mandated and determined that it was not.
Like all employment, the Pierre VVolunteer Fire Department and City of Pierre relies on
its employees, gratuitous or otherwise to arrive at their duty stations. There is nothing
unique in relation to Tronvold’s role and it can be said that his vehicle is mandated and
the Circuit Court acknowledged as much.

c. THE DUAL PURPOSE EXCEPTION IS INAPPLICABLE

Appellants argue the fact PVFD and Pierre received a benefit from its’ gratuitous
employee arriving at his duty station excepts the present scenario from the going and
coming rule. Further, Appellants place much reliance on the fact that Tronvold had PPE

in his vehicle. This does not establish the commute was within the scope of employment
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and Appellants’ reliance on this fact is overstated and misplaced. Interestingly, one of
the cases Jurgens relied upon before the Circuit Court, Jorge v. Culinary Institute of
America, 3 Cal. App. 51 382, 406 (2016) stands in stark contrast to many of both
Appellants’ arguments concerning Tronvold’s protective equipment. In Jorge, the
California Court of Appeals explained how situations such as Tronvold’s do not except a
commute from the going and coming rule. The court therein explained:

Finally, DaFonseca’s use of his car to transport his chef’s bags and jackets
to and from the St. Helena campus to off campus work commitments, and,
in the case of his soiled chef’s jackets, to the cleaner, did not extend
liability to the Culinary Institute. Carrying employer-owned tools of the
trade to work does not render an employee’s commute within the course
and scope of employment, as the Supreme Court has recognized:
transporting work materials — even essential ones — to facilitate work does
not warrant exception to the going and coming rule ‘unless such materials
require a special route or mode of transportation or increase the risk of
injury .. ..” (Wilson v. Workers’ Comp Appeals Board (1976) 16 Cal. 3D
181, 185.) ‘Such cartage is common and must be viewed as an incident to
the commute rather than as part of the employment.” (Id.; see also Ducey,
supra, 25 Cal. 3D at p. 714 [evidence did not establish applicability of
required vehicle exception as a matter of law even though employee
sometimes transported cleaning equipment and small furnishings in her
car].)

The Jorge decision is nearly identical and directly controlling on the going and
coming issue. Tronvold’s PPE was stored at all times in his personal motor vehicle and
did not necessitate a special route or mode of transportation or in any way increase the
risk of injury in his commute. It was simply something he stored in his back seat to have
available should he receive an emergency call.

The facts and law are clear, the going and coming rule precludes respondeat
superior liability here. See Fackrell v. Marshall, 490 F.3d 997, 1000 (2007) (“the

employee is not acting within the scope of his employment in traveling to work, even
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though he uses his employer’s motor vehicle, and therefore the employer cannot be held

liable under the doctrine of respondeat superior to one injured by the employee’s

negligent operation of the vehicle on such trip”); Halliburton Energy Services, Inc. v.

Department of Transportation, 220 Cal. App. 4™ 87, 95-96 (2013)(*“going and coming

rule’ is sometimes described as if the employment relationship is ‘suspended’ from the

time the employee leaves until he returns or that in commuting he is not rendering service
to his employer”).

The Appellants seek to dramatically change South Dakota law and expand
employer liability in the face of overwhelming controlling and persuasive precedent. The
Circuit Court correctly determined no vicarious liability existed due to the going and
coming rule. Tronvold’s commute was nothing more than ordinary, his PPE was mere
cartage which did not “require a special route or mode of transportation or increase the
risk of injury”. Jorge, 3 Cal. App. 5™ at 406.

. WHETHER THE CIRCUIT COURT CORRECTLY HELD THE CITY WAS
IMMUNE FROM SUIT AS THERE IS NO LIABILITY COVERAGE
PURSUANT TO THE CITY OF PIERRE’S COVERAGE AGREEMENTS?
The Circuit Court correctly determined that sovereign immunity would also bar

Plaintiffs’ claims. First, coverage is expressly excluded pursuant to a coverage

agreement exclusion. Second, the automobile coverage agreement excludes coverage for

employees unless such employees are acting in an official capacity.

Any public entity is immune from liability for damages when the function in
which it is involved is governmental or proprietary. See SDCL § 21-32A-3. This

immunity is waived to the extent the public entity participates in a risk sharing pool or
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insurance is purchased pursuant to SDCL § 21-32A-1. However, such a waiver exists
only to the extent that coverage is afforded and is limited to the limit of liability
contained within such coverage. See SDCL § 21-32A-1. The City of Pierre expressly
denies that Tronvold was in any way acting within the scope of any agency relationship
that would give rise to a respondeat superior claim. Even if it would be presumed for
purposes of this Motion for Summary Judgment that Tronvold was a gratuitous employee
acting within the scope of agency when he was driving his vehicle to training, the
governmental immunity of the City of Pierre would bar the present action.

The codification set forth in SDCL 8§ 21-32A-1 through 33 recognized previous
holdings of the South Dakota Supreme Court on this very issue. See generally, Conway
v. Humbert, 82 S.D. 317, 145 N.W.2d 524 (1966); High Grade Oil Co., et al v. Sommer,
295 N.W.2d 736, 738 (S.D. 1980); and Sioux Falls Construction Co. v. Sioux Falls, 297
N.W.2d 454, 457 (S.D. 1980). Thus, the provisions contained within SDCL § 21-32A-3
represent the South Dakota Legislature’s acknowledgement and continued enforcement
of the principles of governmental immunity for public entities. Essentially, public
entities are immune from liability absent an express waiver. However, should a public
entity purchase insurance or participate in a risk pooling agreement, that immunity is
waived only to the extent of the coverage of the insurance or risk pool agreement. Here,
although the City of Pierre participates in a risk pool arrangement through a
Memorandum of Coverage for Governmental Liability with the South Dakota Public

Assurance Alliance, such coverage contains applicable exclusions.
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The City of Pierre is a municipal corporation organized under the laws of the
State of South Dakota. See Y 7, First Amended Complaint. A municipality is
undoubtedly a “public entity.” See e.g., Olesen v. Town of Hurley, 2004 S.D. 136; Hall v.
City of Watertown, 2001 S.D. 137. The operative provision of SDCL § 21-32A-1 which
limits the exception when a public entity participates in a risk sharing pool is “to the
extent that coverage is afforded thereunder.” However, subject to the terms and
exclusions of the aforementioned memoranda of coverage, no coverage exists for the
Appellants’ loss as is set forth in greater detail below.

a. THE FIRE DEPARTMENT EXCLUSION BARS COVERAGE

The Memorandum of Governmental Liability Coverage affords coverage and
identifies that “We will pay damages the covered party becomes legally obligated to pay
caused by an occurrence during the coverage period, except as excluded herein.” See
Section A — Coverage, Memorandum of Governmental Liability Coverage attached to the
Affidavit of Dave Sendelbach as Exhibit A, Pierre App. 22. Notably, there is an
exclusion section, Section C in the Memorandum of Governmental Liability Coverage,
which provides: “We will not pay or defend claims or suits arising from:” along with
enumerated exclusions. Id. The City of Pierre’s particular Memorandum of
Governmental Liability Coverage also contained an Exclusion Endorsement. See
Exhibit C attached to the Dave Sendelbach Affidavit, Pierre App. 41. That Exclusion
Endorsement explicitly added to the list of exclusions “fire department, firefighting
activities or fire department vehicles.” Id. at Exhibit C of Sendelbach Affidavit, Pierre

App. 44. Such endorsement was effective January 14, 2016 and applies to the
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Memorandum of Governmental Liability Coverage as identified in the Exclusion
Endorsement. Id. No specific definition is included to define “fire department,”
“firefighting activities” or “fire department vehicles.”

Due to the fact that the aforementioned terms are not defined within the policy, a
plain meaning definition is applied. The Memorandum of Governmental Liability
Coverage with the South Dakota Public Assurance Alliance is not an insurance policy,
however, risk pooling agreements are akin to insurance policies for purposes and
interpretation of terms. A court may not “seek out a strange or unusual meaning for the
benefit of [governmental liability coverage beneficiary].” Ass Kickin’ Ranch, LLC v.
North Star Mutual Ins. Co., 2012 S.D. 73, 1 10, quoting Rumpza v. Donalar Enterprises,
Inc., 1998 S.D. 79, § 12, 581 N.W.2d 517, 521. Such “language must be construed
according to its plain and ordinary meaning and a court cannot make a forced
construction or a new contract for the parties.” Id. quoting Stene v. State Farm Mut. Auto
Ins. Co., 1998 S.D. 95 9 14, 581 N.W.2d 399, 402. “[W]hen the terms . . . are
unambiguous, these terms ‘cannot be enlarged or diminished by judicial construction.””
Id. quoting American Family Mut. Ins. v. Elliot, 523 N.W.2d 100, 102 (S.D. 1994).
Further, “policies must be subject to a reasonable interpretation and not one that amounts
to an absurdity.” 1d. quoting Prokop v. North Star Mut. Ins. Co., 457 N.W.2d 862, 864
(S.D. 1990), (citing Helmboldt v. LeMars Mut. Ins. Co., Inc., 404 N.W.2d 55, 59 (S.D.
1987)).

In determining the “plain meaning” of a term, the South Dakota Supreme Court

has frequently utilized dictionary definitions. See generally, In Re: Petition of West River
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Electric Assn, 2004 S.D. 11, § 22; Selway Homeowners Assn v. Cummings, 2003 S.D. 11,
9 37. Merriam Webster’s on-line dictionary defines “fire department” as “1: an
organization for preventing or extinguishing fires especially: a government division (as in
a municipality) having these duties to: the members of a fire department.” See excerpt
from Merriam Webster’s on-line dictionary, Pierre App. 59. For purposes of the
applicability of governmental immunity under SDCL 8§ 21-32A-1 through 3, the
Exclusion Endorsement would preclude coverage from existing under the Memorandum
of Governmental Liability for the facts and allegations set forth in Plaintiffs’ Complaint.

b. THE OFFICIAL CAPACITY REQUIREMENT IS NOT SATISFIED AND
BARS AUTO COVERAGE

Tronvold’s vehicle is not afforded coverage by the City of Pierre’s Memorandum
of Automobile Liability Coverage. The Memorandum of Automobile Liability Coverage
provides:

We will pay damages the covered party legally must pay because of bodily
injury or property damage to which this coverage applies caused by an
accident during the coverage period and resulting from the ownership,
maintenance, or use of an auto.

See Memorandum of Automobile Liability Coverage, Section A, Pierre App. 22.
The Memorandum of Automobile Liability Coverage also defines covered party:

@ The member;

(b) unless specifically excluded, any and all commissions, councils,
agencies, districts, authorities, or boards coming under the member’s
direction or control of which the member’s board sits as the governing
body;

(c) Any person who is an official, employee or volunteer of (a) or (b)
while acting in an official capacity for (a) or (b), including while acting on
an outside board at the direction of (a) or (b); or

(d) Anyone else while using a covered auto with the permission or a
covered party, except the owner of that auto or the owner or employee of a
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business of selling, servicing, repairing or parking autos. This subsection

does not apply to any uninsured/underinsured motorist coverage under this

memorandum.

Id. at Section D, Pierre App. 25.

Member is defined as “the governmental entity specifically identified in the
declarations attached to this Memorandum.” Id. Further, a Statement of Values for
vehicles is attached to the policy identifying the set replacement value of the vehicles as
set forth in the Memorandum of Automobile Liability Coverage and the declarations and
rating supplement provided completed pursuant thereto. Tronvold’s vehicle was not
included as a scheduled vehicle on the Statement of VValues for vehicles of the City of
Pierre. See Statement of Values, Pierre App. 49. The Memorandum of Automobile
Liability Coverage declarations coverage specifically identifies the member as the “City
of Pierre.” See Memorandum of Automobile Liability Coverage declarations, Pierre
App. 32. The Statement of VValues identifies that the vehicles covered by the
Memorandum of Automobile Liability Coverage. See Replacement Value Schedule,
Pierre App. 52.

Under the terms of the Memorandum of Automobile Liability Coverage, the only
potential provision offering inclusion to Tronvold as a “covered party” is subparagraph
(c) of Section D which provides coverage for “any person who is an official, employee or
volunteer of (a) or (b) while acting in an official capacity for (a) or (b).” Tronvold is not
the employee or volunteer of the City of Pierre or any of the City of Pierre’s
commissions, councils, agencies, districts, authorities, or boards coming under the City of

Pierre’s direction or control. Further, the City of Pierre does not sit on the governing
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body for the Pierre Volunteer Fire Department, Inc. The Pierre Volunteer Fire
Department, Inc. is a nonprofit corporation formed independently of the City of Pierre.
Further, at the time the motor vehicle accident which forms the basis of this suit occurred,
Tronvold was not “acting in an official capacity” for the City of Pierre or its
commissions, councils, agencies, districts, authorities, or boards. As set forth in Section |
of this brief, Tronvold was not acting in an official capacity when traveling to and from
training at its normally scheduled location. The Merriam-Webster’s online dictionary
defines official as “one who holds or is invested with an office: officer.” The Merriam-
Webster’s online dictionary also defines capacity as “legal competency or fitness.”
When applying the standards to Tronvold and his operation of a motor vehicle on his way
to volunteer training, this is a significantly heightened standard from that of general
agency as set forth in Section | of this brief. Further, on his own terms and in his private,
personally owned vehicle, Tronvold was not operating within the scope of any office or
within the general scope of any “official capacity.” He was not conducting any official
business and was not acting within the scope of any office. The argument contained
within Section | of this brief effectively addresses Tronvold’s scope and clearly dictates
that he was not acting within any official capacity of the City of Pierre at the time of the
motor vehicle accident.

As explained in Cromwell v. Rapid City Police Department, sovereign immunity
is only waived to the extent coverage is afforded. 2001 S.D. 100 at {{ 14 through 23.
Coverage does not exist under the express terms of the subject Memorandum of

Governmental Liability Coverage or the Memorandum of Automobile Liability
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Coverage. Thus no waiver of sovereign immunity is effective because it is only effective
“to the extent of coverage afforded.” See id. at § 32. Here, unlike in Cromwell, from the
initiation of the Memorandum of Governmental Liability Coverage, an exclusion applied
and an exclusion applied at the date of loss. See Endorsement effective 01-14-2016 on
Exclusion Endorsement, Pierre App. 44. No waiver of sovereign immunity for claims set
forth in the First Amended Complaint has occurred and the immunity provisions set forth
in SDCL 88 21-32A-1 through 3 apply here.

Similarly, coverage is excluded from the Memorandum of Automobile Liability
Coverage. See Memorandum of Automobile Liability Coverage, Pierre App. 32. That
coverage memorandum excludes Tronvold as he was not acting within the scope of any
employment or volunteer role at the time of the motor vehicle accident. Id. Specifically,
the coverage agreement does not include Tronvold within the scope of a “Covered Party.”
For an individual to be considered a “Covered Party”, they must be acting in an “official
capacity” and be a volunteer or employee of the member (City of Pierre). Id. at Section
D, Pierre App. 33. As identified in Section | of this brief, Tronvold was not acting within
the scope of any volunteer or gratuitous employment when traveling to his assigned fire
station for training. Supra. Thus, coverage cannot exist under the Memorandum of
Automobile Liability Coverage Agreement and pursuant thereto, sovereign immunity
bars the present action as to Pierre.

CONCLUSION
The Appellants seek to rewrite South Dakota law in regard to respondeat superior

liability. There are no unique factors present here, Tronvold was engaged in an ordinary
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commute which served no further purpose than to deliver him to his monthly meeting
location at the prearranged time. The only incidental benefit to PVFD and Pierre was
Tronvold’s presence which no Court has found sufficient to negate the going and coming
rule. If the Appellants’ arguments concerning the going and coming rule are accepted,
South Dakota would have portal to portal liability for an employer during an employee’s
commute. The result would be not only absurd but would serve to undermine the entire
body of law concerning vicarious liability. In addition, the City is immune from suit.
The Circuit Court’s dismissal of this action should be affirmed.

Respectfully submitted this 25" day of February, 2020.
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STATE OF SOUTH DAKOTA ) IN CIRCUIT COURT

+ 88
*-Itk**1;******#ﬁ**t#v****tt#tti!#t***#**#***#i****kik
LISA A, TAMMEN and RANDALL R, ClV, [7-42
JURGENS,

Plaintilfs,
Vs,
GERRIT A. TRONVOLD, an individual, AMENDED JUDGMENT

CITY OF PIERRE, a South Dakota
Municipal Carporation, and PIERRE
YOLUNTEER FIRE DEPARTMENT, &
South Dakata nonprofit corporation, jointly
and severally,

L I I I T T Sy

Defendants,
1‘**1*'&*'F'i'*;*#*-tt!r*#**i*i"ﬁ*i'If\‘***1*1‘*******#*4**#****
Defendants, City of Pierre, 2 South Dakota Municipal Carporation, and Pietre Volunteer
Fire Department, a South Dakota nonprofit corporation (collectively referred to hercin as
Defendants), having maved for summary judgment, pursuant to SDCL § 15-6-56; and the Court
having held a hearing on the motions on Wednesday, June 12, 2019; and the Court having
considered al) of the records and files berein; and the Court having farther considered the
arpuments of counsel and the briefs that have been submitted; and the Cowrt having issved its
memorandum opinion dated August 8, 2019; it is hereby
ORDERED ADJUDGED AND DECREE!D as follows:
1. Defendants’ Motions for Summary Judgmenl are GRANTED,
2. The Complaint of Plaintiffs Lisa A. Tammen and Randall R. Jurgens, as aygains

Defendants City of Pierre, a South Dakola Municipal Corporation, and Pierre

Pierre Appendix 1



Volunteer Fire Department, a South Dakota nonprofit corperation, are hersby
~dismisscd, on the-merits; with-prejudice; and that Defendants are entitled-to-a-- - -
recavery of their taxable dishursements to be assessed by Lhe Clerk, pursuant to
SDCL §§ 15-17-37 and 15-6~34(d);

»The Court finds that there §s no just reason for defay and thal this judgment shall
be entered as a final judgment pursuant to SDCL § 15-6-54(b), The Court rclied
upon the following factors in granting this certitication:

a. This case involves alleged infuries stemming from a motor vehicle
accident that occurred in August 2016 involving the Plaintiffs and
Defendant Gerrit Tronvold;

b. The Court has determined that Defendant Tronvold was not acting within
Lhe scope of any eruployment or agency at the time that the alleged
accident occurred,

¢. Following the order granting Summary Judgment in favor of Defendants,
the only remaining ctaim is against Defendant Tronvold. That claim is
separate and digtinet and not divectly related to the issues addressed by this
Cowrt in the Order granting Summary Judgment (o these Defendants;

d. After balancing the competing factors present in the case, the Irial court has
found that it is in the best interest of sound judicial administration, judicial
ceonomy, and public policy 1o cerlify he judgment as final pursuant to
SDCL. § 15-6-54(b), and the court relies onthe following factots in reaching

this conclusion:
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(i) There are no unadjudicated claims against the dismissed

(1) The need for review will not be mooted by further litigation;

(iii} The trial court will not be obliged to consider the claims against the
City of Picrre end the Pierre Volunteer Fire Department a second
lime;

(iv} There are no counterclaims that may result in » seleff against this
judpment, if certified as final;

{v) Declining to certify this malter as e final judgment puvsuant to
SDCL § 15-6-54(b} may result in duplicale praceedings including
two jury trials rather than one, and the potential for one or more
addilional appeals.

e, Given the underlying facts of this casce, a final determination of the issues
involving the dismissed Defendants will more likely than not decide
whether this case goes to tyial and whether this, being a final judpment
pursuant to SDCL § 15-6-54(b), way eliminate the potential for multiple
trials on the same facts. Thecefore, final order pursuant to SOCL § 15-6-
54(b) would promote judicial economy and efficiency by allowing
Plaintiffs to appeal the Court's Order and Judgment while climinating the
potential for duplicate trials on lazpely identical facts and witnesses.

4. Tor all of these reasons, this Court orders final judgment in favor of the

Defendants City of Plerre and Pierre Volunteer Fire Departniene, and against
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Plaintiffs pursuant to SDCL § 15-6-54(b), on the claims brought by Plaintiffs

against-thess Defendants:~ -

3. The Court’s Memorandum Opinion dated August 8, 2012 is incarporated herein by

this reference,

IT IS FURTHER ORDERED ADJUDGED AND DECREED thal final judgment pursnant

(o Rule 54(b) is entered in favor of Delendants,

Dated thisp3& __day of August, 2019.

Altest:
Deuler-Cross, Taralo
Clerk/Ceputy

i Ne
3 I": L%} ._!‘; \_s:}
ol

BY THE COQURT
— e

I

~
Py
Honorable Thomas L. Trimble
Cireuit Court Judpe, Retired

STATE OF BOUTH DAXDTA
CIKCUIT GO R'I'ITI'“PGHES co

’ AUG 26 261
i,
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STATE OF SOUTH DAKOTA ) IN CIRCUIT COURT
)98
COUNTY OF HUGHES j SIXTH JUDICIAL CIRCUIT
32CIV17-42

LISA A. TAMMEN and RANDALL R.

?
JURGENS, ; ORDER GRANTING CITY OF PIERRE'S
j

Plaintiffs, MOTION FOR SUMMARY JUDGMENT

""""" AND GRANTING PIERRE-VOLUNTEER
FIRE DEPARTMENT’S MOTION FOR
SUMMARY JUDGMENT

V.

GERRIT A. TRONVOLD, an individual,
CITY OF PIERRE, a South Dakota
Municipal Corperation, and PIERRE
VOLUNTEER FIRE DEPARTMENT, a
South Dakota nonprofit corporation,
jointly and severally,

Mt St Tt ot e ? Sl et St "t et

Defendants.

This matter came before the Court on the 12th day of June 2019, The Court,
having considered the record, briefs and the arguments of counsel, and being fully
advised as to all matters pertinent hereto, for the reasons set forth below, hereby
GRANTS Defendant City of Pierre's Motion for Summary Judgment. The Court also
GRANTS Defendant Pierre Volunteer Fire Department’s Molion for Summary

Judgment.
BACKGROUND

On August 1, 2016, Plaintiff Lisa Tammen, Plaintiff Randall Jurgens, and
Defendant Gerrit Tronvold (Tronvold) were involved in a motoreycle-pickup
accident resulting in amputation of the left leg of each Plaintiff. Plaintiffs allege
that Defendant failed to stop and/or failed to yield as he turned left from Grey

Goose Road onto Highway 1804 into the path of Plaintiffs’ oncoming motovcycle.

Page 1of 11
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Tronvold hecame a firefighter for the Pierre Volunteer Fire Department
(Department) in December 2015 and was traveling to training when the accident

occurred. The vehicle, owned by Tronvold, displayed on its front bumper a half-

plate issued by the Department reading “Member Fire Departmment/Pierre Fire
Department.” Inside the vehicle, Tronvold carried his personal protective fire gear

in the event he was called out for an emergency response. The Department does not
pay wages, reimburse mileage, or provide a vehicle to Tronvold; the Department
does require training, testing, reliable transportation, and attendance at a
minimum number of meetings and call-out incidents,

The City of Pierve (City) funds the Department, owns the Department
equipment, anld supervises the Department through the City's Office of Public
Safety. The City carries liability insurance through the South Dakota Public
Assurance Alliance (Alliance) with an exclusion for "Fire Department, Fire Fighting
activities or Fire Department vehicles.” The City also carries vehicle liability
insurance for certain vehicles listed by description and VIN number, not including
Tronvold's vehicle.

The Department is a non-profit corporation whose charter indicates that it is
part of the governmental functions of the City. The Department hag no
independent finances or stockholders. The Department, through Continental
Western Insurance Company (Continental), carries liability insurance for
“employee’s co?ered auto” not owned by the Department when on an “official

emergency vesponse.” The policy also pays property damage for “employee’s

Page 2 of 11
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personal auto” “while en route to, during or returning from any official duty
authorized” by the Department. Following the accident, Tronvold received $1,000
compensation from Continental for the property damage not covered by his personal

...automobile comprehensive insuvance.

Plaintiffs filed suit against Tronvold individually, and against the
Department and the City under a theory of respondeal superior because Tronvold
was driving to a regulaily scheduled Department training meeting, The
Department anld the City have each moved for Summary Judgment on the issue of
vicarious liability.

LEGAL DISCUSSION

L Surmmary Judgment Standard

Summary judgment is appropriate “if the pleadings, depositions, answers to
interrogatories, and admissions on [ile, together with the affidavits, if any, show there
is no issue as to any material fact and the moving party is entitled to judgment as a
matter of law.” SDCL § 15-6-56(¢c). Summary judgment requires the moving party to
establish “the right to judgment with such clarity as te leave no room for controversy.”
Hanson v. Big Stone Therapies, Inc., 2018 §.D. 60, 1 38, 916 N.W.2d 151, 161 (guoting
Richards v. Lenz, 539 N.W.2d 80, 83 (S.D. 1995} (citation omitted). “The evidence
must be viewed most favorably to the nonmoving party and reasonable doubts should
be resclved apainst the moving party, The noenmoving party, however, must present
specific facts showing that a genuine, material issue for trial exists.” Brandt v. County
of Pennington, 2013 8.D, 22, § 7, 827 N.W.2d 871, 874,

“The existence of a duty in a negligence action is a question of law. . .” Hohm v.

City of Rapid City, 2008 5.D. 65, 1 3, 7563 N.W.2d 895, 898 {internal citation omitted).
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Judgment granted on the basis of sovereign or governmental immunity is a question of
law, suitable for summary judgment, Truman v. Griese, 2009 S.D. 8, | 10, 762
N.w.2d 75, 78,

1L, Tronvold’s commute was not within the scope of his agency.

In their Compla.int;, Plaintiffs assert that Tronvold was actfng on behalf of the
Department when the accident occurred. Defendants deny Plaintiffs’ claims of
respondeat superior liability because Tronvold was commuting to a regularly scheduled
Department meeting and no exceptions establishing respondeat superior liability
apply.

Plaintiffs may hold “an employer or principal liable for the employee’s or agent's
wronglul acts committed within the scope of the employment or agency.” Cameron v.
Osler, 2019 5.D. 34, 1 6, 903 N.W.2d 661, 663 (internal citations omitted). The acts
included within the scope of agency are those “which are so closely connected with
what the servant is employed to do, and is so fairly and reasonably incidental to it,
that they may be regarded as methods, even though quite improper ones, of carrying
out the objectives of the employment.,” Deuchar v. Foland Ranch, Inc, 410 N\w.2d
177, 180 (S.D. 1987} {internal citations omitted). If a court determines that a tortious
act was committed while the agent conducted a dual purpose in serving both the
principal’s interests and the agent’s interests, the court should look to whether the
conduct was foreseeable. Hass v. Wentzlaff, 2012 S.D. 50, 121, 816 N.W.2d 96, 104.

In the workers’ compensation setting, it is well established that employees
injured while going to and coming from work arc not covered, unicss the travel arises
from the employment{. Mudlin v, Hills Materials Co,, 2005 S.D. 64, § 8, 698 N.W.2d 67,
71. The South Dakota Supreme Court notes that workers’ compensation decisions,

while not binding, are “useful in exploring the themes surrounding scope of
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employment questions.” S.D. Pub. Entity Pool for Liabitity v. Winger, 1997 3.D. 77, 1 8,
566 N.W.2d 125, 128. Exceptions to the “going and coming” rule include situations
where the transportation is an “integral part” of the agent's duties or when the agent’s

actions “naturally and incidentally” relate to his duties. . 719.

Here, Plaintiffs assert a respondeat superior theory of liability because Tronvold
"was on his way to engine training, using his own vehicle and transporting
[Department} equipment as required by {Department).” Tammen Brief in Opposition to
Motions for Summary Judgment, p. 8, June 5, 2019, Tammen further argues that this
Court should apply a “required vehicle exception” to the Going and Coming Rule
because Department policy requires that firefights have reliable transportation or a
“special errand exception" because Tronvold was going to an engine training. Jd. at p.
9 and p. 17. Plaintiff Jurgens asserts that the monthly training satisfies the dual
purpose test because the training was, “at least in part out of the intent to serve his
employer's pur}i:oses.” Jurgens Brief in Opposition to Motions for Summary Judgment,
p. 19, June 5, 2019,

Consider_"ing all Tacts in the light most favorable to the Plaintiffs, the Court finds
no respondeal superior liability {or the Department nor the City because of the going
and coming rule. Tronveld was on his way to a regularly scheduled monthly
Department meeting and no exception applies because the engine training was part of
a larger array of trainings and meetings, precluding this ope training from being
required or naturally and incidentally related to Tronvold’s firefighter dufies.

While the Department requires that its firefighters have reliable transportation
and attend a certain percentage of trainings and meetings, the Department in no way
indicates that firefighters must drive to the Firehall for the meetings. Nor does the fact

that Tronveld had his emergency equipment with him place this commute within the
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scope of his agency for the Department. Neither the Department nor the City could
foresee that Tronvold's actions driving to a monthly training meeting would result in a
consequence fer either entity. For these reasons, the Court finds that the accident did

not arise out of Tronvold’s duties to the Department and thus, the Court finds no

respondeat superior liability for either the Department or the City.

H. In the alternative, the City and the Department have governmental
immunity under SDCL §§ 21-32A-1 et seq, The legislature expressly
grants the Department immunity from suit under SDCL § 20-9-45, unless 2
jury finds Tronvold acted with gross negligence.

A. The City's governmental immunity was not waived,

In the alternative, the Court addresses the City's affirmative delense of
governmental immunity, finding that the City is free from liability of this tort claim
because there is no waiver by statute and the City’s risk sharing pool or liability
insurance excludes fire department vehicles, and does not expressly include
Tronvald’s personaliy-owned vehicle.

Governrnent immunity arises from common law, Article [l of the South Dakota
Constitution, and Secuth Dakota statute, unless the public entily waives the immunity.
Unruh v, Davidson County, 2008 $.D. 9, 98, 744 N.W.2d 839, 842. Under SDCL§ 21-
32A-3, the legislature "extended the reach of sovereign immunity to all public entities
of this state.” Cromweii v. Rapid City Police Department, 2001 S.D, 100, 1 13, 632
N.W.2d 20, 24. The Court finds that the City, a South Dakota municipal corporation,
is a public entity within the scope of SDCL 21-32A-3. See Olesen v. Town of Hurley,
2004 8.D. 136, 691 N.W. 324,

Should governmental immunity be waived under SDCL 21-32A-1, “the public
entity may be sued in the same manner as a private individual for injuries caused by

the public entity’s negligence to the extent the public entity participates in a risk
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sharing pool or purchases liability insurance.” Maher v. City of Box Elder, 2019 S.D.
15,9 8.
Here, the City has purchased liability coverage from Alliance. Section C,

Exclusion Endorsement 34, of the Memorandum of Governmental Liability Coverage,

precludes coverage for “Fire Department, Fire Fighting activities or Fire Department
vehicles.” Alliance denied coverage to Tronveld because the insurer determined
Tronvold was not a covered party nor was the Department a qualifying organization
under the City’s policy.

The City also purchased automobile liability coverage from Alliance. Tronvold's
vehicle was nat expressly covered by inclusion in the City's Statement of Values -
Vehicles list.

Because the City is subject to an exclusion that prohibits coverage of this
incident by Alliance, the Court finds that the City has not waived immunity under

SDCL § 21-32A-3, and may not be held liable for Tronvold's accident.

B. The Department's governmental immunity is not waived.

Also in the alternative, the Court addresses the Department’s affirmative

defenses of goi*ernmental immunity under SDCL 8§ 21-32A-1 et seg. and statutory
immunity under SDCL § 20-9-45.

The Court first considers whether the Department is a public entity covered by
the governmental immunity of SDCL § 21-32A-1, The Department is a non-prefit
corporation whose charter states: “This Corporation is a pait of the Governmental
Functions of the City of Pierre, South Dakota and as such has no independent
finances and has no stockholders. The Nature of its business is the prevention and

suppression of fires within the City of Pierre,” Application of the Pierre Volunteer
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Fire Departmment for an Extension of its Corporate Charler. The City owns the
Department equipment and supervised by the City's Office of Public Safety.
In Gabriel v. Bawman, the South Dakota Supreme Court declined to address

the sovereign immunity of the Chester Fire Department because Chester did not

asselrt sovereign immunity as an affirmative defense and the issues related to
waiver under SDCL § 21-32A-3 were not raised with the trial court. 2014 §.D. 30, §
24, 847 N.W.2d 537, 545. Here, however, the Department asserts the affirmative
defense of governmental immunity and provides undisputed evidence through its
charter and reporting structure. The Court finds the Department to be a public
entity, within the scope of governmental immunity,

Next, the Court addresses whether the Department waived immunity
through the purchase of insurance or a risk-sharing pool. The Department, through
Continental, insures personal automobiles for property damage when damage
occurs “en 1'0u;ce to, during or returning from any offictal duty authorized by [the
Department].” Continental Policy, FIRE/EMS-PAK Endorsement, Page 2, Coverage
Extensions, Item 3, Personal Effects and Property of Others. As the result of this
‘accident, Tronvold submitted a claim and received a check for $1,000 to cover the
expense of his‘ personal automobile insurance deductible. The contract expressly
expands coverage to include a commute to an “official duty” and by paying
Tronvold's claim acknowledges that the insurer considered the monthly meeting as

an official duty authorized by the Department.
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The Continental policy expressly provides that it does not waive any
governmental immunity wnder SDCL §§ 21-32A-1 &t seg. and includes liability
coverage to include a “covered ‘auto’ {the Department doesn’t] own,” but only for an

“official emergency response authorized by {the Department].” In oral arguments,

the Department acknowledges that if Tronvold were responding to a eall instead of
driving to training, the analysis would be different because the Western Casualty
policy provides liability coverage for commutes to emergency responses.

Continental paid Tronvold for his property damage from the accident because,
under the policy, the insurer determined that driving to a Department meeting was
“en route to, during or returning from any official duty authorized by [the
Department].” However, the coverage is specifically limited to property damage,
not liability coverage.

The Court finds that the Department has not waived its governmental

immunity under SDCL §§ 21-32A-1 ef seq.

C. Whether the statutory immunity of SDCL § 20-9-45 applies is_a_question for the

Jury.

The Sou-th Dakota legislature expressly provided statutory immunity for
nonprofit fire departments in SDCL § 20-9-45. The stalute provides immunity from
civil liability when the individual is "acting in good faith and within the scope of such
individual’s official funciions and duties” and “the damage or injury was not caused by
gross negligence or willful and wanton misconduct by such individual.” SDCL 20-9-45.

Should the finding that Tronveld was not acting in the scope of his official
duties be set aside, the Court finds that the Department is liable for grossly negligent

actions by Tronvold.
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The Department argues that the Court should grant summary judgment to the
Department under SDCL § 20-9-45 because gross negligence is not specifically alleged
in the Complaint and because they assert that Plaintiffs provide insufficient evidence

for a {inding of gross negligence. In Gabriel, the South Dakota Supreme Court

affirmed sumrmary judgment for the defendant regarding the gross negligence when
the defendant, driving to the firchall to answer an emergency call, activated his lights
and had the right of way, but was driving at a speed such that he was unable to stop
after the plaintiff’s car pulled out in front of him. Gabrielat § 1B, 847 N.W.2d at 543.
The Supreme Court, in affirming summary judgment, stated that “reasonable persons
under the same or similar circumstances present in this case would not have
consciously realized that speed would—in all probability—result in the accident that
occurred.” Idat §19.

Here, however, the parties do not submit such undisputed facts that would
render summary judgment appropriate as it was in Gabriel or in the controlling case
cited by Gabriel, Gunderson v. Sopiwnik, 75 S.D 402, 508, 66 N.W.2d 510, 513 (5.D.
1954). “Whether one acts willfuily, wantonly, or recklessly is, like negligence, normally
a jury question.” Gabriel at § 15, 847 N.W.2d 542. The parties present several facts
in dispute that could lead reasonable minds to arrive at differing conclusions.
Tronvold pled guilty to failure to make a proper stop. Plaintiffs allege he was driving at
an excessive a.ﬁd unlawful speed, was distracted by loud music such that he was
unable to hear the approaching motorcycle, and that he putled into oncoming traffic
when his vision was obstructed. Viewing the facts in. the light most favorable to the
non-moving party, the Court finds whether Tronvold's mctions were not negligent,

negligent, or grossly negligent is a question for the jury.
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ORDER
It is hereby:
ORDERED that Defendant City of Pierre’s Motion for Summary Judgment is
GRANTED.
It is further hereby
ORDERED that Defendant PFierre Volunteer Fire Department’s Motion for

Summary Judgment is GRANTED.,

Dated this? day of August, 2¢19

_FORTHRGOURE——

/ é 1 ’/‘—‘-——""
The Honorable Thomas Trible
Circuit Court Judge, Retired

Adtest:
Deuter-Cross, TaraJo
Clerka‘Deputy

STATE OF SOUTH DAKQOTA
CIRCINT COURT, HUGHES CO
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STATE OF SOUTH DAKOTA ) IN CIRCUIT COURT

)SS
COUNTY OF HUGHES ) SIXTH JUDICIAL CIRCUIT
LISA A. TAMMEN and RANDALL R. 32CIV17-000042
JURGENS,

PLAINTIFFES,
_VS-
CITY OF PIERRE’S

GERRIT A. TRONVOLD, an individual, STATEMENT OF UNDISPUTED
CITY OF PIERRE, a South Dakota MATERIAL FACTS

Municipal Corporation, and PIERRE
VOLUNTEER FIRE DEPARTMENT,
a South Dakota nonprofit corporation,
jointly and severally,

DEFENDANTS.

COMES NOW the Defendant, City of Pierre (hereinafter “Pierre™), by and through its
undersigned attorneys of record and hereby submits the following Statement of Undisputed
Material Facts pursuant to SDCL § 15-6-56(c)(1).

1. On or about August 1, 2016, Plaintiffs Jurgens and Tammen were riding a
motorcycle westbound on South Dakota Highway 1804, (f 11 of Plaintiffs’ First Amended

Complaint).

2. Plaintiffs allege that at approximately 6:00 p.m. on August 1, 2016, Defendant
Tronvold, while driving his personally owned 2002 Chevrolet Silverado K2500 extended cab
pickup, was traveling southwest on Grey Goose Road toward where it intersects with South
Dakota Highway 1804. ( 12 of Plaintiffs’ First Amended Complaint).

3. Plaintiffs allege Tronvold failed to yield the right-of-way to Plaintiffs and
exccuted a left-hand turn into the path of Plaintiffs’ motoreycle. (1] 13 and 14 of Plaintiffs’ First
Amended Complaint).

4, The two vehicles collided causing significant injuries to Plaintiffs. (4 13 and 14
of Plaintiffs’ First Amended Complaint).

’ 1 . .
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3. At the time of the motor vehicle accident, Tronvold was a rookie member of the
Pierre Volunteer Fire Department (PVFD). (Ian Paul depo. at 17:7-15; attached to Abraham Aff.
as Exh. D.)

6. Tronvold was traveling to a monthly training meeting of the PVFD. (Tronvold
depo. at 33:22-25, attached to Abraham Aff. as Exh. A).

7. The accident occurred at approximately 6:00 p.m. and the training session was
scheduled to commence at 6:30 p.m. (Tronvold depo p. 30:1-4).

8. Tronvold was traveling directly from his residence to the training location at his
assigned fire station. (Paul depo. at 121:20-21; 122:4-5) (Tronvold depo. at 33:22-25).

9. The Pierre Volunteer Fire Department is a South Dakota nonprofit corporation
and is a corporate entity organized independently from the City of Pierre. (Paul depo. at
34:21-25; 35:5-8).

10.  The City of Pierre is a municipality organized under the statutory framework
authorized by the State of South Dakota. (See Aff. of Kristi Honeywell, City Manager.)

L. The City of Pierre provides funding for the PVFD and employs a Fire Chief and
maintenance worker. (Paul depo. at 6:2-22),

12.  The PVFD stations, apparatus, and personal protective equipment are purchased
by the City of Pierre. (Paul depo. at 8:18-23).

13.  The PVFD seif-governs through the election of officers, (Paul depo, at 7:10-25;
8:1-17).

14.  While traveling to his home and the fire station on August 1, 2016, Tronvold was
not undertaking any action on behalf of the City of Pierre or the PVFD. (Paul depo. at

37:14-18),

15, Tronvold was not conducting any mission or undertaking any act at the direction
or control of PVFD or the City of Pierre at the time of the motor vehicle accident. (Paul depo. at

37:14-18).

16. At the time Tronvold was traveling from his residence to the meeting at the Fire
Station, there was no active fire call and Tronvold had not been summoned for any emergency

by the PVFD). (Paul depo. at 37:5-7; 38:12-15).

17.  Members of the PVFD are required to attend 40 hours of training per year and
Tronvold had completed in excess of 40 hours of training prior to the date of the accident,
August 1, 2016. (Paul depo. at 107:12-17; 23:22-25).

| 2 - -
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18.  PVFD members were also required to participate in a minimum of 25 percent of
the calls in any given calendar year. (Paul depo. at 18:3-25; 19;1-10).

19.  On the date of the motor vehicle accident, Tronvold had already recorded
participation in 51.35 percent of calls which should have been sufficient to meet his obligation
for the entirety of the calendar year. (Paul depo. at 22:2-16).

20.  The 40 hour annual fraining requirement may be satisfied through receiving
training though a number of sources include classes or monthly training sessions held by the
PVFD. (Paul depo, at 36:7-16).

21.  Monthly training sessions were not mandatory for PVFD members. Members that
did not attend the monthly meeting could obtain training hours in other forms and by attending
other sessions. (Tronvold depo. at 31:9-15, 24-25; 32:20-12; Paul depo. at 24:17-22).

22.  Members are encouraged to attend monthly meetings but attendance is not
required 50 long as annual requirements are met. (Paul depo. at 185:15-19).

23, PVFD firefighters are volunteers and are not compensated. (Paul depo. at
9:22-24).

24.  PVFD firefighters are not reimbursed for mileage for responding to calls or
attending monthly training sessions. (Paul depo. at 25:4-18; 26:9-23).

25.  Tronvold had his own personal insurance for automobile he was driving at the
time of the accident that occurred on August 1,2016, (Tronvold depo. at 76:18-21).

26. At the time of the motor vehicle accident that is the subject to this suit, the City of
Pierre had in place a Memorandum of Governmental Liability Coverage with the South Dakota
Public Assurance Alliance. (See Exh. A attached to the Aff. of Dave Sendelbach).

27, The Memorandum of Governmental Liability Coverage contained an exclusion
endarsement wherein the Exclusion Section, Section C of the aforementioned Memorandum,
precludes coverage for “fire department, firefighting activities or fire department vehicles.” (See
Exh. C attached to the Aff. of Dave Sendeibach).

28. At the time of the subject motor vehicle accident, the City of Pierre had in place a
Memorandum of Automobile Liability Coverage with the South Dakota Public Assurance
Alliance. (See Exh. B attached to the Aff. of Dave Sendelbach).

29.  The Memorandum of Automobile Liability Coverage only provides coverage for
a volunteer when such volunteer is “acting in an official capacity for (a) or (b).” (See I4. at
Section D). The official capacity must be for the member (the City of Pierre} or while acting in
an official capacity for one of the members “commissions, councils, agencies, districts,

; .
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authorities, or boards, under the member’s direction or control of which the member’s board sits
as the governing body.”

30.  The City of Pierre’s City Commission does not sit as the governing body for the
PVFD.

31. At the time of the motor vehicle accident, Tronvold was not acting in an official
capacity for the PVFD or the City of Pierre. (Paul depo. at 37:5-18; 38:12-15).

32. A letter denying coverage for Tronvold has been issued by the South Dakota
Public Assurance Alliance through its claims adjusters at Claims Associates, Inc. (See Exh. D
attached to the Aff. of Dave Sendelbach.)

33.  The South Dakota Public Assurance Alliance is providing a defense in relation to
this action pursuant to a reservation of rights concerning coverage under the Memorandum of
Governmental Liability Coverage and the Memorandum of Automobile Liability Coverage. (See
Exh. A and B attached to the Aff of Dave Sendelbach).

Dated this _ &5} day of S;Q Lg(& & ( l. , 2019,

MAY, ADAM, GERDES & THOMPSON LLP

BY: N
DOUGLAS A-—ABRYKHAM ™ ’
Attorneys for Defendagt City of Pierre

503 South Pierre Street

P.O. Box 160

Pierre, South Dakota 57501-0160
Telephone: (605)224-8803
Telefax: (605)224-6289

E-mail; daaf@mayadam.net

CERTIFICATE OF SERVICE

Douglas A, Abraham of May, Adam, Gerdes & Thompson LLP hereby certifies that on
the _}a¥ day of f f_, S 1y , 2019, he electronically filed the foregoing via the
Odyssey File and Serve System w]ﬁ;ﬁwﬂl automatlcal y send e-mail notification of such filing

ta alt counsel of record. m

Dougl@& Abraha!

4 ) )
Filed: 2/1/2019 2:56 PM CST Hughes County, South Dakota 45581850545 1°



STATE OF SOUTH DAKOTA )
1SS
COUNTY OF HUGHES )

LISA A. TAMMEN and RANDALL R.
JURGENS,

PLAINTIFFS,
VY5

GERRIT A. TRONVOLD, an individual,
CITY OF PIERRE, a South Dakota
Municipal Corporation, and PIERRE
VOLUNTEER FIRE DEPARTMENT,

a South Dakota nonprofit corporation,
jointly and severally,

DEFENDANTS.

IN CIRCUIT COURT

SIXTH JUDICIAL CIRCUIT

32CIV17-000042

AFFIDAVIT OF DAVID
SENDELBACH IN SUPPORT OF
CITY OF PIERRE’S MOTION
FOR SUMMARY JUDGMENT

COMES NOW, David Sendelbach, being first duly sworn, and states as follows:

1. [ am a claims adjuster for Claims Associates of Sioux Falls, South Dakota.

2, Attached to this Affidavit as Exhibit A is a true and correct copy of the

Memorandum of Governmental Liability Coverage from the South Dakota Public Assurance

Alliance to the City of Pierte (City 125 through 134).

3. Attached to this Affidavit as Exhibit B is a true and correct copy of the separate
Memorandum of Automobile Liability Coverage (City 135 through 143).
4. Attached to this Affidavit as Exhibit C is a true and correct copy of the Exclusion

Endorsement contained in the City of Pierre’s Memorandum of Governmental Liability

Coverage and in supplement to (City 8, 125 through 127).
5. Attached to this Affidavit as Exhibit D is a true and correct copy of the

reservation of rights letter issued by the South Dakota Public Assurance Alliance to the City of

Pierre (City 416 through 419).
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6. Attached to this Afftdavit as Exhibit E is a true and correct copy of the Statement
of Values (City 146 through 154) and Replacement Value Schedules { City 52 through 56) from
the Memorandum for Gozy_ernmental Liability Coverage.

=

Dated this_/ = day of February, 2019.

David Sendelbach, CPCU AIC

Claims Associates

Casualty Supervisor

P.O. Box 1898

Sioux Falls, SD 57108

Telephene: {605)333-9810

E-mail: dsendelbach@dclaimsassoc.com

State of South Dakota )
. )58
County of ub"\t‘ el )
gk
Subscribed and sworn to before me this _{ ~ day of February, 2019,
piedofasobefeinirfod Pl ot / -
§  KAYGREVE _ | Koy Grer

I G NOTARY PUBLIC @ Notary Public — South Dakota

AL ) SOUTH DAXCTA .
Notary Print Name: Eau( (vreve
My Commission Expires: Wiz

o N

2
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South Dakota Public Assurance Alffance
MEMORANDUNM OF GOVERNMENTAL LIABILITY COVERAGE

The Jiability coversge provided to the Member is described in this Memorandum of Coverage znd with
all endorsements, coverage parts and the Declaralions and the Jntergovernmental Contract for the

South Dakota Public Assurance Alliance,

Words usad in this Memorandum that are In bold have special meaning. The definltions are provided in
Section D which should be cansulted to gain an informed understanding of the coverage provided

herein.

SECTION A~ COVERAGE

Subject to the limit of coverage and deductible specified in the Declarations:

We will pay darages the covered party becomes legally obligated to pay caused by an occurrence
during the coverage perlod, except as excluded herein,

LSECTION B~ DEFENSE AND SETTLERMENT

We have the right and duty to defend any claims or suits against a covered party seeking damages,
however:
{1) wea may investigate, defend and settle any claim or suit at sur discretion;

{2)  we have the right, but not the obligation, to appeal any judgment against the covered party;
(3] we will pay defense costs we incur in the adjustment, investigation, defense or litigation of

any ¢laim or suit;
{4}  defense costs are payable in addition to the limlt of coverage; and
{5) our right and duty o defend end when we have pzid the limit of coverage for judgments or

settlements,

SECTION C —~ EXCLUSIONS

We will pot pay or defend claims or suits arlsing from:

{1) the ownership, operation, use, maintenance or entrustment of any aircraft owned or

operated by, rented or loaned to, a covered party.
the manufacture of, mining of, use of, sale of, Instalfation of, remaval of, distribution of or

exposure to radon, asbestos, ashestos products, asbestos fibers, asbestos dust or stlica dust

{2)

or:
{a) any obiigation of the covered party to indemnify any party because of such clalms; or
{b) any obligation to defend any suit or clalms against the covered party because of such
claims.
{3)  failure to perform, or breach of, a contractual obligation,
{4) claimants seeking redress under quasi contractual theorles such as unjust eprichment or
guantum meruit.

lofl0
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(5
(6)

the partial or comnplete structural failure or overtopping of 2 dam.
a written or oral contract in which the covered party assumes tort llability of anather to pay

damages if such assumption is made after the damages occur,
bodily Injury to the covered party arising out of and in the course of employment by the

{7)
Member,

{8} benefits payable under any employee benefits plan, {whether the plan is voluntarily
estahilshed by the Member or mandated by statute).

{9)  obligations under any workers' compensation, unemployment compensation or disability law
or any similar law.

{10} liabllity Imposed under the Employee Retirement Income Security Act of 1974, and any law
amendatory thereof.

{11) preparation of bids, bid specifications, or plans, incfuding architecturzl plans.

{12)  the failure to supply or provide an adequate or spacific supply of gas, water, steam, lectricity
or sewage treatrnent capacity resulting from or caused by planning, engineering, design, or
failure to produce, secure, contract for, or otherwise abtain such supplles or capacity.

{13} the following conduct of any covered party:

{a} wiliful, wanton, fraudulent, malicious or criminal acts;

{b) gaining Mlega! profit, advantage or remuneration;

{c]  with Intent to cause improper harm;

{d}). with consclous disregard of the rights or safety of others; or

{2) with malice,
This exclusion does rot apply to claims based solely on vicarious liabliity where the covered
partv di¢ not authorize, ratify, participate in, or consent to such conduct.

{14} eminent domain, condemnation proceedings, inverse condemnation, dedication by adverse
use or ather taking of private property for public use, except claims or suits related to zonlng
actions.

{15) the ownership, use, operatlons or maintenance of any alrport, ranway, hangar or other
aviation facility. :

{18}  the rendering or the falure to render professional legal services to 3 third-party.

{17} the ownership, use, operation or maintenance of any hospltal, medical clinic, assisted living,
rursing home, intermediate care facility or other health care facifity.

(18)  the rendering or failure to render medical or personsl care services, unless such claims or
suits arise from an ermergancy ar the operations of the Membert’'s emergency medical
technlicians, paramedics, nurses, firefighters or law enforcement officlals.

(19)  the hazardous properties of nuclear material,

{20) the actual, alleged or threatened discharge, dispersal, release or escape of pollutants, tnless
the discharge, dispersal, release or escape (s sudden and accidental and:

{a) the covered party discovered the accurrence within seven days af its
commencement; and
(b} the occurrence was reported in writing te us within 21 days of its discovery by the
covered party; and :
{c) the covered party expended reasanable effort to terminate the discharge, dispersal,
release or escape of pollutants as soon as conditlons permitted.
SOPAA GL MOC 01,01.2016 20f 10
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(21)

(22}

(23)

{24)
{25)

{26)
(27}

{28)
(29)
(30}
31)
(32)
(33)

This exclusion does not apply to:

{i} use of the Member's premises te store household waste for 90 days or less;
{li) Fire Department training or emergency operations;
(iii) pesticide or herbicide spraying;
(iv} use of chiorine or sadium hypochiorite in the Member's sawage or water
treatment or swimining pool maintenance operations;
{v} storage and application of road salt, sand, anti-skid and similar materials,

provided all such activities meet federal, state and Jocal government statutes,
ordinances, regulations and ficense requirements.

any site or location principally used by the cavered party, or by others on the covered party's
behalf, for the handling, storage, disposal, dumping, processing, or treatment of waste
material, other than wastewater treatment facilities and sewer systems.

any loss, cost or expense arising out of any governmentat directions or requests that the
covared party or others test for, monitor, clean up, remave, contain, treat, detoxify or
neutrallze poliutants.

damage to property rented or leased to the covered party where the covered party has
assumed liability for damage to or destruction of such property, unfess the covered party
would have been liable in absence of such assumption of liabllity.

damage to alreraft or watercraft in the care, custody, of control of any covered party.

war, whether or not declared, or any act or condition incident to war, War includes civil war,

insurrection, rebellion or revolution. .
the ownership, operation, use, malntenance or entrustment of any auto,

the Member:

{a) collecting, refunding, disbursing or applying taxes, fees, fines, liens or assessments;
{b) failing to anticipate tax reventie shortfalis;

{c: issuing, puaranteeing or failing to repay bonds, notes or debentures;

{d} utilizing federal or state funds, appropriations or grants;

t  violating any law or regulation governing the issuance or sale of securities;

{e:
() purchasing or failing to purchase and maintain insurance or pooled self-insurance,

housing authorities,

motorlzed racing events or facllities.

trampolines, other rebounding devlces and inflatables.
amusemeant or carnival rides and devices,

down-hili ski runs, skl lifts and ski tows.

ralircads.,

SECTION D -~ DEFINITIONS

Alrcraft — means any machine designed to travel through the air, including but not ltmited to alrplanes,
dirigibles, hot air balloons, hellcopters, hang gliders and drones,

Auto — means a land mator vehicle, trailer, or semi-trailer, including any attached mackinery or
squipment, designed for travel principally on public roads. It does net include vehicles that travel on

SDPAA GLMOC 01.01.2016 30f10
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crawlar treads, snowmahiles, vehicles Jocated for use as a residence on premises, or road maintenance
equipment owned by the Member.

Bodily Injury — means bodily injury, sickness or disease sustained by a person, including death resuiting

from any of these.

Coverad Party — means:

{a)
(b)

{c]

the Member;
unfess spegifically excluded, any and all commissions, agencies, councils, districts, authorlties,

or boards coming under the Member's direction or control, or for which the Member's board
sits as the poverning body; '

any person who Is an official, employee or volunteer of {a) or (b) while acting In an official
capaclty for {a} or (b}, Including while acting on an outside board at the direction of (a) or (b).

Dam — means:

(a)

{b)

any artificial barrier, togethar with appurtenant warks, which does or may impound or divert
waker, and which eithar:

(i) 1s25feet or more in height from the natural bed of the stream or watercourse at the
downstream toe of the barrier, or from the lowest elevation of the outside limit of the
barrier, ifit is not across a stream, channel or watercourse, ta the maximum possibie

water storage elevation; or .
{} has an impounding capacity of 50 acre-feet or more,

Any such barrier which Is not in excess of 6 feet in height, regardless of storage capacity, or
which has a storage capacity not In exvess of 15 acre-feet, regardless of height, shali not be

considierad a dam.

Dams do not include:

{i) obstruction in a canal used to raise or lower water therein or divert water therafrom;
fil}. levee, including but not limited to a levee on the bed of a natusal lake the primary
purpose of which levee is to control flaod water;

(ii) railroad fill orstructure;

fiv}. tank constructed of stee] or cancrete or of a combination thereof:
(v} tank elevated above the ground;
{vi) * water or wastewater treatment facility;

{vil) barrier which is not across a stream channel, watercourse, or natural drainage area
and which has the principal purpese of impounding water for agricultural use;
obstruction in the channel of a stream or watercourse which Is 15 feet or less in height

- from the lowest elevation of the obstruction and which has the single purpose of
spreading water within the bed of the stream os watercourse upstream from the

construction for percoiation underground; or
any impoundment constructed and vtifized to hold treated water from 3 sewage

treatment plant.

{vii}

()
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Damages — means money due a third party, Including attorney’s fees, Interest on judgments, and costs.
Damages do not include:;

(a) punitive, exemplary or treble damages and fines or penalties;
{b) injunctive, equitable, or other non-monetaty relief, or any monetary relief or expense in

connectlon therewith; or
{c) damage to property owned by the Member or to the property of others in the Member's care,

custody or contrel,

Deductible — means the amount of demages and defense costs the Member is obligated to pay. The
deductible is stated In the Declarations. Any deductlble amount we may pay shall be promptly

reimbursed to us by the Member, upon notification,

Defense Costs ~ means all fees and expense we incur relating to the adjustment, investigation, defense
or litigation of a claim for damages to which this coverage applies. Defense costs include:

(a} defens= attorney fees;
(b} court costs;

{c) appeal bonds for ouy appeals; and
{d) reasonable expenses Incurred by tha covered party at our request to assist us In the

investigation or dafense of clalms or suits.
Limit of Coverage — means the most we will pay far damages arising out of one occurrence regardless of
. the number of covered partles, clalmants, claims made or suits brought. The limit of coverage Is stated
in the Declarations, )

Member - means the governmental entity specifically identified in the Declarations attached to tiis

Mermorandum.

Memorandum — means this Memorandum of Governmental Llabiity Coverage and any endorsements
attached hereto. :

Nuclear Material — means source materlal, speclal nuclear material or byproduct material. Source
material, specizl nuclear material and byproduct material have the meanings given to them by the

Atomic Energy Act of 1954 or in any law amendatory thareto,

Occurrence — means an accident, act, error, pmission or event, including continuous or repeated
exposure to substantially the same generally harmful conditions, causing damages. An occurrence
taking place over more than one coverage peried shall be deemed to have taken place during the
coverage period when the occurrence began and shall be treated as a single occurrence in that coverage

period.

Pollutants —~ means any solid, iquid, gaseous or thermal irritant or contaminant, including smoke, vapor,
fungi, soot, fumes, acids, alkalls, chemicals and waste. Waste includes materials to be recycled,
reconditioned or reclimed. The term pollutants as used hereln s not defined to mean potable water or

agricultural water or water furnlshed te commercial users or water used for flre suppression.

Third Party — means any persan making a clalm against a covered party.
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Woe, Us, & Our — means the South Dakota Publle Assurance Alliance.

SECTION E — COVERAGE EXTENTIONS

{1) MEDICAL PAYMENTS
Subject to the limit of coverage for Medical Payments specified in the Declarations, we will pay medical

expenses, as definad below, for hodily injury:

{a) Inexcess of all health and/or disability Insurance henefits avallable to the injured person,

including Medicaid whether collectible or not; and
{b) co-payments or deductibles the injured person is obligated to satisfy for applicable health and

disability Insurance,

caused by an eccurrence during the coverage perlod on premises cwned, rented or used by the
Member, provided that;

{a} premlses owned, rented or used by the Member do not include;

{i} streetsand alieys owned, rented or maintained by the Member; or
(i} sidewalks adjoining rea! property not owned by the Miember;

(b) the medicof expenses are incurred and reported to us within one year of the occurrence;
{c} theinjurad person submits to an exam by our physician at our expense, as often as we

reasonably require; and
(8} any payment we make does not constitute an admission of liabllity.

Medical expenses mean reasonable expenses for:

{a} first aid admInistered at the time of the accurrence;
(b} necessary medlcai, surgical, chirapractic, x-ray and dental services, including prosthetic devices;

and
{c} necessary ambulance, hospital, professlonal nursing and funeral services,

We will not pay medical expenses resulting fram bodily injury:

{a} arlsing from operations, other than maintenance and repalr of the Member’s premises,
performed by independent contractors;

b} toacovered party arising aut of and In the course of employment;

{c) totenants of the Member's premises and thelr employees;

{d} toany person engaged in maintenance, repalr, demolition er constructlon at the Member’s
prémises;

{e} to particlpants In an athletic, physical training or sporting activity;

ifl toanyparsch entitled to workers’ compensatio{s beneflts for bodily injury; or

{g} tolnmates or prisoners.
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{3)  INJUNCTIVE RELIEF
Subect to the limit of coverage and deductible for Injunctive Relief spacified in the Declarations, we wilf

pay reasonable expenses incurred to defend the Member agalnst non-monetary claims, demands or
actions seeking provisional remedies, rellef or redress. Such expenses must result fram an occurrence

during the coveraga period,
We will not pay for expenses:

{al excluded by Section Cin this Memorandum;

(b} related to any suit against the Member by, about or from any faderal, state or lecal
gavernmental entity or any commission, department, unit or grganization of any federal, state
or focal governmental entity or agency other than the Equal Employment Opportunity
Commission {or a state Department of Hurnan Relations); or

{c} related to any suit resulting from the Mamber’s fallure to comply with or qualify for any
provision of the National Flood Insurance Act of 1968 or any amendment thereof.

(3) BROAD LEGAL DEFENSE
Subject to the limit of coverage for Broad Legal Defense specified in the Declarations, we will indemnify

the Member for reasonable expanses incurred to defend the Member against suits ar claims seeking
damages caused by an occurrence during the coverage period for which no coverage Is provided

elsewhere in this Memorandum.

SECTION F— CONDITIONS

{1) ACTION AGAINST US
we will have no Habllity hereunder nor shall actlon be taken agalnst us unless:

{a} the covered party has fully complied, and continues to Tully compiy, with all of the terrns of this
Memorandum and the Intergovernmental Contract; and

(b} the covered party’s obligation to pay damages shall have been finally determined either by
judgment after actual trial or by written agreement of the covered party, us and the claimant,
Any person or organization or legal representative thereof who has secured such judgment or
written agreement shall be entitled to recover under this Memorandum to the extent of the
coverage afforded by this Memorandum. Na person or organization shall have any right under
this Memorandum to join us, our agents, employees or independent contractors as a party to
any action against the covered party to determine their liability nor shal! we be impleaded by

the covered party or their legal representative.

{2} ARBITRATION
Declsions about whether to Investigste, settle, or defend any claim or suit or whether coverage exists

are at our sole discretion. If the covered party and we agree, disputes about such matters may be
submitted to binding arbitration to expedite their resclution.

If the covered party and we agree to submit such issues to binding arbitration, the arbitration shall be
conducted pursuant to South Dakota law and in particular, but not in limitation, 1he provisions of SDCL
ch. 21-25A. The covered party shall select one arbitrator; we shaii select ane arbltrator; and the two
arbitratars shall agree on @ third arbitrator, The arbltration pane! shall hear and decide the dispute. The
arbitration hearing shall be held in the state of South Dakota and in the county where the coverad party
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shall he located. The decision of the arbitration panel is finai and binding and shall not be subject to

appeal.

Each party shall bear tha cast of the arbitrator i.t selects and shalf bear one-haif the cost of the third
arbitrator. Each party shall bear jts own costs and expenses ol arbitration, including attorney fees.

(3)  ASSIGNMENT

We wili not be hound by the cavered party’s assignment of interest under this Memarandum unfess we
agree to it in writing.

{4) BANKRUPTCY OR INSOLVENCY

The coverad party’s bankruptey or insofvency will not release us from our obligations under this
viernorandum.

{5) CHANGES
This Memorandum and the Intergovernmental Contract for the South Dakota Public Assurance Alllance

constitute the total agreement between the Member and us concerning the coverages afforded. The
terms of the Intergovernmental Contract may only be changed as stated In that document. The terms of
this Memeorandum shall not be walved or changed except by endorsement Issued by us to form a part of

this Mermorandum.

{6] COMPLIANCE
'f any provision of this Mermorandum Is determined by an appropriate gaverning body to be prohibited,

iltegal or vold by any law cantrolting its construction, the provislon shall be deemed to be modified or
amendad to comply with the minimum requirements of the law. The invalidity of any provision does not
invalidate the remainder of this Memoranduwm. if any coverage provided for in this Memorandum Is
similarly determined to not comply with the required coverages of any statutory law, this Memarandum
is amended to provide the minimum coverage required by such law.

{7} DUTIES IN THE EVENT QF A CLAIM OR sUIT

() The Member must see to it that we are notifled in writing as soon as practicable of any
occurrence which may result in a claim. Notice should include, to the extent possible:

{i} details of the sltuation;
{ii} how, wher and where the oceurrence took place;
{iiif the pature and location of the occurrence; and
{iv) the names and addresses of any injured persons and witnesses.

(b} Ifaclaim is made or a suit is brought agalnst a covered party, the Member must, immediately:

(I record the speclfics of the claim or sult and the date and manner received;
{ii})' notify us In writing;
(lii) send us copies of eny demands, notices, summonses or legal papers recelved in

" connection with the claim or suit;
tiv] authorize us to obtain records and other information;
(v}~ fully cooperste with us in the investigation, settiement or defense of the claim or suit;

and
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{vI] assist us, upon our request, and obtaln any necessary assignment, in the enforcament
of any right against any person or organization which may be liable to the coveraed

party bacause of the occurrencea.

{c}] MNocovered party will, excapt at that covered party’s own cost, voluntarily make a payment,
assume any obligation, or incur any expense, other than for first aid, without our written

consent,

{d) We shall conduct the defense of any claim in.the covered party’s name and prosecute in their
name for their coverage any ¢laim for indemnity or damages or atherwise agalnst any third
party and shall have full discretion in the handling of any claim,

{e] If the Member gives timely prior written notice to us that any ¢laim is not ta be settled without
the Mamber's consent, we shall not settle such ¢laim without the Member's consent.

If, however, the Member refuses to consent to any settlement agreeable to the claimant and us
or any resschable offer of settlement recommended by us;

() our ultimate liability with respect to such claim shall not exceed the amount forwhlch
the claim may have been settled or the amount recommended for settlement by us
plus claim expense incurred up to the date of such refusal; and

{ii} the Member has the right to appeal any judgment awarded over the amount for
which the ciaim may have been settled or the amount recommended for settlement

by us.

{f} Al notification required by this condition shall be malled to the address shown in the

Declarations.
{g) The issuance of this Memarandum shall not be deemed a waiver of any statutory or common

law Immunities that apply. Use of the governmental immunity defense will be at our discretion.

{8} INTENTIQONAL FAILURE TO DISCLQSE
This Memorandum has baen issued based upon our reliance on representations made by the Member.

Intentional non-disclosure or misrepresentation of any material fact may entitle us to vold this
Memorandum and relieve us of any obligation hereunder.

(5) INSPECTIONS
We shalf be permitted, but not obligated, to inspect the Member's property and operations at any time.

Our right to inspect, the actual inspection, or any report made shall not warrant that such property or
operations are safe or that they comply with any applicable laws or regulations.

{10) LIBERALIZATION
if we revise this edition of the Memorandum to provide broader coverages without an additional

contributlon charge, we will automaticzally provide these broader coverages as of the day the revision is
effective, subject, however, to all of the terms of this Memorandum and the Intergovernmental

Contract to which this Memorandum attaches,

{11) OTHER COVERAGES

If any covered party has valld and collectibte insurance, seif-insurance or pooled coverage foran
occurrence cavered by this Memorandurn, the ¢coverage provided by this Memorandum will be excess
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cver such other coverage, except that the Member may purchase covarage which is specifically issued
to be excess ofthe coverage provided by this Memorandum.

This coverage is excess over any other primary insurance available to the covered party covering liabliity
for damages arising out of the premises and aperations for which the covered party has been added as

an additional insured by attachment or endorsement,

(12) SEVERABILITY OF INTERESTS
Except with respect to the [Imt of coverage and any rights or duties speclfically assigned in this

Memarandum to the Member, this Memorandium applies as If each Member were the only Member
and separately to each covered party against whom a claim {5 made or 2 sult Is brought.

{13) IRANSEZR OF RIGHTS OF RECOVERY
In the event of any payment under this Memorandum, we will be subrogated to all of the covered

party’s tights of recovery against any person or organization and the covered party shall execute and
detiver Instrumients and papers and do whatever else is necessary te secure such rights. The covered

party shall do nothing to prejudice such rights.
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South Dakota Fublic Assurance Alfianca
MEMORANDUM OF AUTO LIABILITY COVERAGE

The ligbility ccversge provided to the Member s described in this Memorandum of Coverage and with
all endorsements, coverage parts and the Declarations ard the Intergovernmental Contract for the

South Dakota Public Assurance Alllance.
Waords used In this Memorandum that are In bold have special meaning. The definitions are provided in
Sectlon O whlich should be consulted to gain an informed understanding of the covarage provided

herein.
SECTION A ~ COVERAGE

.

Sub}ectto the limit of coverage and deductible specified in the Declarations:

We will pay damages the covered party legally must pay because of bodlly injury or property damage
to which this coverage applies caused by an accldent during the coverage period and resulting from the

ownecship, malntenance, or use of an auto.

SECTION B — DEFENSE AND SETTLEMENT

We have the right and duty to defend any claims or suits against a covered party seeking damages,
howevar;
{1} we mavnvestigate, defend and settle any clalm or suit at our discretion;

{2}  we have the right, but not the obligation, to appeal any judgment against the covered party;
{3) we will pay defense costs we incur in the adjustment, investigation, defense or litigation of any

claim or suit;
{4} defense costs are payable In addition to the limit of coverage; and
{S} our right and duty ta defend end when we have paid the limit of coverage for judgments or

setbiemants.

SECTICN € — EXCLUSIONS

We will not pay.or defend claims or suits arising from:

(1) bodilyinjury or property damage expectad or intended from the standpoint of the covered
party, except actions of the covered party to protact persons or property.

(2} liabillty assumed under any contract or agreement in which the covered party assumes the tort

liability of ancther to pay damages if such assumption Is made after the damages occur.

(3} any obligation for which the covered party or its Insurer may be held liable under any workers’
compansation, disabllity benefits or unemployment compensation law or any similar law.

{4F  bodily injury to:
{a) an employee of the Member arising out of and in the course of employment by the
Member; or

(k) the spouse, child, parent, brother, or sister of that employee as a consequence of
paragraph {a) sbove,
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This exclusion applies:

(s} whether the covered party mavy he lfable as arn employer or in any other capacily;

: and
‘[b) toany obligation to share dzmages with or repay someone else who must pay

damages because of the injury,

{5) the actual, sileged or threatened discharge, dispersal, release or escape of pollutants, unless
the discharge, dispersal, release or escape is sedden and accidentsl end:

{a} the covered party discovered the accident within seven days of Its

commencement;
(b} the accident was reported in writing to Us within 21 days of its discovery by the

covered party; and
{c) the covered party expended reasonable effari to terminate the discharge,

dispersal, release or escape of pollutants as seon as conditions permitted.
This excluslon does not apply to emergency operations or Yraining activities within the scope of the
Member’s fire protection dutles,

{6) bodily injury ar property damage ariging out of war, whether or not declared, or any act or
condition incident to war. War includes civil war, insurrection, rebellion or revolution.

(7) autes while used in any prafessional or organized racing or demalition contest or stunting
activity or while practicing for such contest or actlvity.

SECTION D — DEFINITIONS

Auto - means a land motor vehicle, trailer or seml-trailer, inclrding any attached machinary or
equipment, designed for travel principally on public roads. It does not include vehicles that travel on
crawler treads, snawmaoblles, vehicles located for use as a residence on premises, or road maintenance

equipment owned by the Member,

Bodily Injury — means bodily injury, sickness or disease sustained by 2 person, including death resulting
from any of these.

Covered Party — means:

(a) the Member;
(b} unless specifically excluded, sny and all commissiens, councils, agencies, districts, authoritles,

or boards coming under the Member's direction or control or for which the Member’s board
sits as the gaverning body;

any persen who is an official, employee or volunteer of {a} or (b) while acting in an official
capacity for {a) or {b}, including while acting on an cutside board at the direction of {a} or {b); or
anyone else while using a covered auto with the permission of 8 covered party, except the
owner of that auto or the owner or employee of & business of selling, servicing, repairing ar
parking autos, This subsectian does not apply to any Uninsured/Underinsured Motorists

coverage under this Mamorandum.

€l
{d)
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Damages - maans money due a third party, including attorney’s fees, Interest on judgments, and costs.
Damages do not include:

{a} punitive, exemplary or treble damages and fines or penalties;

{b] injunctive, equitable, or other non-manetary relief, or any monetary relief ar expense in

conneition therewith; or
{c) damage to properly owned by the Member ar to the property of others in the Member’s care,

custody or control.

Deductible ~ means the amount of damages and defense costs the Member is obligated to pay. The
deductible s stated in the Decdlarations. Any deductible amount we may pay shall be promptly

reimbursed to us by the Member, upon notification.

Defense Costs -~ means all fees and expense we incur relating to the adjustment, investigation, defense
orlitigaticn of & claim for damages to which this coverage applies. Defense costs include:

ta) defense attarney fees;
(b) courtcosts;

{c} appeal bonds for our appeals; and
{d} reasonnble expenses incurred by the covered party at our request tg assist us in the

investigation or defense of claims or suits.

Limit of Covers;ze — means the mast we will pay for damages arising out of one accident regardless of
the number of covered parties, claimants, claims made or suits brought. The limit of caverage Is stated

in the Decfaratiuns,

Member — means the governmental entity specifically identified in the Declarations attached to this

Memoranduom.

Memorandum -~ means this Memorandum of Auto Liability Coverage and any endarsements attached

hereto.

Pollutants — means any solid, liquid, gaseous or thermal irritant or contaminant, including smoke, vapor,
fungi, soot, fumes, aclds, alkalis, chemicals and waste. Waste includes materlals to be recycled,
reconditioned or reclaimed. The term pollutants as used herein is not defined to mean potable water or
agricultural water or water furnished to commercial users or water used for fire suppresslon.

Property Damage — means damage to or loss of use of tangible property.

Thitd Party —means any person making a claim against a covered party.

We, Us & Qur — means the South Dakota Public Assurance Alliance.

SDPAA AL MOC 01.01.2016 30f 9

CITy 137

Pierre Appendix 34



SECTION E ~ COVERAGE EXTENSIONS

{1) COVERED POLLUTION COST & EXPENSE
Subject to the limit of coverage and deductible specified in the Declaratians, we wiil pay damages that

the covered party legally must pay as 2 covered pollution cost or expepse (defined below) caused byan
accident and arising out of the ownership, malntenance or use of covered autos, but anly if there is
bodily injury or property damage, covered herein, caused by the same accident.

Covered poliution cost or expense means any cost or expense arising out of any request, demand, order
or any claim or suit by or on behalf of a govarnmental authority demanding that the Member or others
test for, monltor, clean up, remove, contain, treat, detoxify or neutralize, or in any way respond to, or

assess the effests of poilutants.

Covered pollution cost or expense does not mean:

{a} any cost ar expense arising out of the actual, alleged or threatened discharge, dispersal,
seepage, migratlon, release or escape of poliutants:

{it  before the pollutants, or any property in which the poliutants are containad, are
moved from tha place where they are accepted by the Member for movement into

or onto the covered auto; or
(i) after the pollutants, or any properly in which the pollutants are cantained, are

moved from the covered auto to the place where they are finally delivered,
disposed of or abandoned by the Member.

This does nat apply to accidents that occur away from pramises the Member owns or rents with respact
to pollutants not In or upon a coverad auto if;
{ii  the pollutants, or any property In which the pollutants are contained, are upset,
averturned ar damaged as a result of the maintenance or use of a covered auto;

and
(1) the discharge, dispersal, seepage, migration, release or escape of the pollutants fs

caused directly by such upset, overtura or damage.

{b} damages arising out of the actual, alleged or threatened discharge, dispersal, seepage,
migration, release or escapa of pollutants that are, or that are contained in any propenty that is:

{ii) being transported or towed by, handled or handled for movement into, onto or

¢ fromthe covered autg; -
(li}  otherwise in the course of transit by the Member or on the Member’s behalf; or

{iv]  being stored, disposed of, treatad or processed in gr upon the covered auto,

if the Member’s fiability for such damages or expenses is Incurred by the Member’s assumptfon of
liability in any contract or agreement.

{2) UNISURED/UNDERINSURED MOTORISTS

We will pay those amounts that a covered party is legally entitled to recover as damages from the
owner or operater of an uninsured oufo or underinsured aute [defined below). The damages must
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result from bodify injury sustained by the covered party end caused by an accident resuiting from the
ownership, maintenance or use of, or when struck by, an uninsured auto or underinsured outo, Use
includes operzting the vehlicle as well as getting into or out of, or belng in or on the vehicle.

The limit of caverage for Uninsured Motorists specifled in the Declarations Is the most we’le pay for a}!
damages a covered party is legally entitled to recover from the owner or operator of an uninsured oule
arising out of sny one accident. The limit of coverage for Underinsured Motorists specified in the
Declarations is the most we will pay for all damages & covered party is iegally entitled to recover from
the owner or operator of an underinsured outo arising out of any one accident.

The right to coverages and the amount payable will be decided by agreement between the covered
party and us. If an agreement cannot be reached, and if the covered party and we agree, such dispute
may be submltved to binding arbitration, as set forth In Section F — CONDITIONS, to expedite rasolution.

The damages payable will be reduced by:

all amounts paid by the owner or operator of the uninsured aute or underinsured
guto or anyone else responsible. This includes all emounts paid under any section
of the Memerandum or any auta insurance palicy; and

all amounts payable under any workers’ compensation law, disabillty benefils law,
or similar law, or any auto medical payments or personal injury protection coverage.

()
{iiy

We are not obligated to make any payment for damages which arise out of the use of an underinsured
auto untii after the limits of coverage for all protection In effect and appliczble at the time of the -
accident have been exhausted by payment of judgments ar settlements. We are also not obligated to
make any payment for any claim the covered party settles without our written consent,

Underinsured Auta;

{a) means an aute which has liability protection in effect and applicable at the time of an sccldent
in an amuount equal to or greater than the amounts specified for bodily injury liability by the
financial responsibllity laws of South Dakota, but less than the applicable damages the covered

party is legally entitled to recover.

does not mean an auto that is lawfully self-insured, an auta owned by any federal, state orlocal
government or agency, or an auto owned by the covered party.

(b}

Uninsured Auto:

{a) means;

{i}  an auto for which no iiability bond or insurance policy provides bodily injury
coverage at the time of the accident;

an aufo covered by a fiabifity bond or insurance policy which does not provide at
least the minimum financial responsibility requirements of South Dakota;

an auto for which the insurer denies coverage or the insurer becomes insofvent; or
a hit-and-run suto where neither the operator nor owner can be Identlfled and

whith causes bod/ly injury to a covered party:

{1i)
(i) -
{iv)
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1) by physical contact with the covered party or with a vehlcle accupied by the

covered party;
without physical contact with the covered party or with a vehicle occupied

by the covered party, if the facts of the accident can be proven by
independent corroborative evidence, other than the testimony of the
covered party making a claim under this Memorandum, uniess such
testimony is supported by additional evidence.

2)

The accident must be reported promptly to {aw enforcement and us. {f the covered party was
cccupying an atto at the time of the accident, we have s right to inspect it

()

(3

does not mean an suta that is lawfully self-insured, an auto owned by any federal, state orlocal
governraent or agency, or any aute which is owned by the covered party,

MEBICAL EXPENSES

We wiil pay reasonable expenses, up to the limit of coverage for Medical Expenses specified in the

Declaratlons, incurrad for necessary medical and funeral services to anyone whao sustains bodily injury
caused by an accident while in, on, getting intg, or getting out of @ covered auto, We will pay only those
expenses incurred and reported to us within one year from the date of the accident.

We will nat pay lor:

(2]
(b}

{c}

(d}

bodily injury caused by an accident which does not take place during the coverage period;
bodily injury sustained by 8 covered party while occupylng 2 vehicle located foruse as 2

resldence or premises;
bedily injury to any employee, except volunteer fire fighters and volunteer workers not entitled

to workers compensation coverages, arising out of and in the course of employment by the

Member; or
bodily injury to anyone using a vehicle without a reasenable belief that the person is entitled to

do 50,

SECTION F = CONDITIONS

(1) ACTION AGAINST LUS
We will have no liability hereunder nor shall action be taken against us unless:

(a)
{d)

the covered party has fully complied, and continues to fully comply, with all of the terms of this
Memgorandum and the Intergovernmental Contract; and

the cavered party’s obligation to pay damages shall have been fipally determined elther by
judgment after actual trial or by written agreement of the covered party, us and the clalmant.
Any person or organlzatlon or legal representative thereof who has secured such judgment or
written agreement shall be entitled to recover under this Memorandum to the extent of the
coverage sfforded by this Memerandum. Ne person or arganization shall have any right under
this Memorandum to join us, our agents, employees or Independent contractors as a party to
any actlon agalnst the covered party to determine their liability nor shall we be Impleaded by

the covered party or their legal representative.

6of 9
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{2} ARBITRATION
Decisions about whether to investigate, settle, or defend any clalm or suit or whether coverage exists

are at our sole discretion. If the covered party and we agree, disputes about such matters may be
submitted to binding arbitration to expedite the resolution of such disputes.

If the covered party and we agree to submit such issues 1o binding zrbitcation, the arbitration shall be
conducted pursuant to South Dakota law and in particular, but not in fmitation, the provisions of SOCL
ch. 21-25A. The covered party shall sefect one arbitratar; we shall select one arbitrator; and the two
arbitrators shall agree on a third arbitrator. The arhitration panel shall hear and decide the dispute. The,
arbltration hearing shall be held in the state of South Dakota and In the county where the covered party
shali be located. The decision of the arbitration panel is final and binding and shall not be subject to

appeal.

£ach party shall bear the cost of the arbitrator it selects and shall bear one-half the tost of the third
arbitrator. Each party shall bear its own costs and expenses of arbitration, including attorney fees.

{3) ASSIGNMENT
we will not be bound by the covered party’s assignment of Interest under this Memorandum unless we

agree to it in writing,

{4) BANKRUPTLCY OR INSOLVENCY
The covered party’s bankruptey or insolvency will not release us from our obligations under thlis

Mermarandum,

{5} CHANGES
This Memorandum and the Intergovernmental Contract for the South Dakota Public Assurance Alllance

constitute the total agreement between the Member and us concerning the coverages afforded. The
terms of the Intergovernmental Contract may only be changed as stated in that document. The terms of
this Memorandum shali not be waived or changed except by endorsement issued by us to form a part of

this Memorandum.

{6) COMPLIANCE
If any provision of this Memorandum is detereined by an appropriate governing body to be prohibited,

illegal or veid by any law controlling its construction, the provislon shalt be deemed to be modified or
amended to comply with the minimurm requirements of the law. The invalidity of any provision dogs not
invalidate the remainder of this Memorandum. If any coverage provided for in this Memorandum s
simllarly determined to riot comply with the required coverages of any statutory law, this Memorandum

is amended to provide the minimum coverage required by such [aw,

{7) DUTIESIN THE EVENT OF A CLAIM OR SUIT

The Member must see to it that we are notified in writing as soon as practicable of any accident
which may result in 2 claim. Notice should inchsde, to the extent possible:

(a)

H] details of the situation;
{i}  how, when and where the accident took place;
{I)  the nature and location of the accident; and

SOPAA ALMOC 01.01.2016 7of 8
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(v}  the names and addresses of any injured persons and witnesses.
{b} If a claim Js made or 3 suit is brought against a caverad party, the Member must, immediately:

i)  record the specifics of the ctalm or svit and the date and manner received;
(i)  notify us In writing;
{fi)  send us copies of any demands, notices, summonses or lagal papers recelvedin

connection with the claim or suit;

{tv)  autharlze us to obtain records and other information;

{v{  fully cooperate with us in the investigation, settiement or defense of the claimor
suit; and

{vi}  assist us, upon our request, and obtaln any necessary assignment, in the
enforcement of any right against any person or prganization which may be liable to

the covered party because of the accldent.

() No covered party will, except at that covered party’s own cost, voiuntarlly make 2 payment,
assume any obligation, or incur any expense, other than for first ald, without our written

consent.
{d} We shall conduct the defense of any clalm in the covered party’s name and prosecute in their

name for their coverage any claim for indemnity or damages or otherwise against any third

party and shall have full discretion In the handling of any claim.
If the Member gives timely prior written notice te us that any claim is not to be settled without

(e}
the Membet’s consent, we shall not settle such claim without the Member's consent.

If, however, the Member refuses to consent to any seftlernent agreeable to the claimant and us orany
reasonable offer of settlement recommended by us:

{i)  Dur vitmate hiability with respect to such daim shall not exceed the amount for
which the claim may have been setiled or the amount recommended for settlement
by us plus claim expense incurred up to the date of such refusal; and

(i)  The Member has the right to appea! any judgment awarded over the amount for

* which the claim may have been settled or the amount recornmended for settlement

by us.

{f}  Ail notiflcation reguired by this condition shall be mailed to the address shown in the

Declarations,
The issuance of this Memorandum shall not be deemed a waiver of any statutory or. common-

law immunities that apply. Use of the governmental immunity defense will be at our discretion.

{8)

{8) INTENTIONAL FAILURE TO DISCLOSE
This Memorandum has beaen issued based upon our reliance on representations made by the Member.

Intentional non-disclosure or misrepresentation of any material fact may entitle us to void this
Memorandum and refieve us of any obligation hereunder.

(9) INSPECTIONS
We shall be permitted, but not obligated, to inspect the Member's property and operations at any time.

Our right to inspect, the actualinspection, or any report made shall not warrant that such property or
operations are safe or that they comply with any applicable faws or regulations.

SDPAA AL WMOC 01.01.2016 8af9
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(10} LIBERALIZATION
If we revise this edition of the Memorandum to provide broader coverages without an additional

contribution charge, we will automatically provide these hroader coverages as of the day the revision Is
effective, subject, however, to all of the terms of thls Memorandum and the Intergovernmenta!

Contract to which this Memorandum attaches.

{11) OTHER COVERAGES
If any covered party has valid and collectible insurance, seif-insurance or paoled coverage for an

accident covered by this Memorandum, the coverage provided by this Memorandurn will be excess
over such other coverage, except that the Member may purchase coverage which Is specifically issued

to be excess of the coverage provided by this Memorandum.

This coverage [5 excess over any other primary insurance avallable to the covered party covering liability
for damages arising out of the premises or operations for which the covered party has been addedas an

additionzl insured by attachment of an endorsement.

(12) SEVERABILITY OF INTERESTS

Except with respect to the limit of coverage and any rights or dutles specifically assigned in this
Memgorandum to the Member, this Memorandur applies as if each Member were the only Member
and separately to each covered party against whom a claim Is made or a svit Is brought.

{13) TRANSFER OF RIGHTS OF RECDVERY

In the event of any payment under this Memorandum, we will be subrogated to al! of the covered
party’s rlghts of recovery against any person or organization and the covered party shall execute angd
deliver instruments and papers and do whatever elfse Is necessary to secure such rights. The covered

party shall do mothing ta prejudice such rights.
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South Dakota Public Assurance Alliance
MEMORANDUM OF GOVERNMENTAL LIABILITY COVERAGE

The liability coverage provided to the Member is described In this Memorandum of Coverage and with
all endorsements, coverage parts and the Declarations and the Intergovernmental Contract for the

South Dakota Public Assurance Ailiance,

Words used in this Memorandum that are in bold have special meaning. The deflnltions are provided in
Section D which should be consulted to galn an informed understanding of the coverage provided

herein.
SECTION A — COVERAGE
Subject to the limit of coverage and deductible specified in the Daclarations:

We will pay damages the covered party becomes legally obligated to pay caused by an occurrence
during the coverage period, except as excloded herain.

SECTION 8 — DEFENSE AND SETTLEMIENT

We have the right and duty to defend any claims or suits agalnst 2 covered party saeking damages,
however:
(1)  we may investigate, defend and settle any claim or suit at our discretion;

{2)  we have the right, but not the obligation, to appeal any Judgment against the covered party;
{3) we will pay defense costs we incur in the adjustment, investigation, defense or litigation of

any claim ot suit;
(#)  defense costs are payable in additfon to the Imit of coverage; and
{(5)  ourright and duty to defend end when we have paid the limlt of coverage for judgments or

settlements.

SECTION € —EXLIUSIONS

We will not pay or defend claims or suits arlsing from:

(1)  the ownership, operation, use, maintenance or entrustment of any aircraft owned or

operated by, rented or loaned to, a covered party.
the manufacture of, mining of, use of, sale of, instaliation of, removal of, distribution of or

{2}
exposure to radon, asbestos, asbestos products, asbestos fibers, ashestos dust or silica dust
or
[a}" any obligation of the covered party to indemnify any party because of such claims; or
(b} any obligation to defend any suit or ¢claims against the covered party because of such
claims.
3) failure to perform, or breach of, a contractual obligation.
{4) claimants seeking redress under quasi contractual theorles such as unjust enrichment or

quantum meruit.

1ofi0
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(5)

the-partial or complete structural failure or overtoppling of a dam.
a written or oral contract in which the covered party assumes tort lfability of another to pay

{5}
damages If such assumption Is made after the damages occur.

(7} bodily Injury to the covered party arising out of and in the course of employment by the
Member.

{(8)  benefits payable under any employee benefits plan, (whether the plan Is voluntarily
established by the Member or mandated by statute).

{9)  obligations under any workers’ compensatlon, unempfoyment compensation or disability law
or any similar law.

{10] Hability Imposed under the Employee Retirement Income Security Act of 1974, and any law
amendatory thereof.,

{11}  preparation of bids, bid specifications, or plans, including architectural plans.

{12)  thefailure to sepply or provide an adequate or specific supply of gas, water, steam, electricity
of sewage treatment capacity resulting from or cavsed by planning, engineering, design, or
failure to produce, secure, contract for, or otherwise obtain such supplies or capacity.

{13) the following canduct of any covered party:

{a} wiliful, wapton, fraudulent, maliciovs or criminal acts;

{b; gaining illegal profit, advantage or remuneration;

fc}  with Intent to cause improper harm;

{d}) with consclous disregard of the righis or safety of others; or

{e) with malice,
This exclusion does not apply to claims based solely on vicarious fiability where the covered
party did not authorize, ratify, participate in, or consent to such conduct,

{14) eminznt domain, condemnation proceedings, inverse condemnation, dedication by adverse
use cr other taking of privaie property for public use, except claims or suits related to zoning
actions.

{15) the ownership, use, aperations or maintenance of any alrport, runway, hangar or other
aviation facility. a

{16} the rendering or the failure to render professional legal services to a third-party.

{17}  the ownership, use, operation or maintenance of any hospital, medical clinic, assisted Nving,
nursing home, intermediate care facility or other heslth care facllity,

{18}  the rendering or failure to render medical or personal care services, unless such claims or
suits arise from an emergency or the operations of the Member’s emergency medical
technicians, paramedics, nurses, firefighters or law enforcement officials,

{19) the hazardous properties of nuclear material.

{20} the actual, alleged or threatened discharge, dispersal, release or escape of pollutants, unless
the discharge, dispersal, release or escape Is sudden and accidental and:

{a) the covered party discovered the occurrence within seven days of its
commencement; and
{b} " the occurrence was reported in writing to us within 21 days of its discovery by the
. covered party; and ’
{c) the covered party expended reasonable effort to terminate the discharge, dispetsal,
release or escape of paliutants as soon as conditions permitted,
SDPAA GL MOC 01.01.2016 20f10
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(21)

(22)

(23)

(24)
(25)

(26}
(27)

{28)
{29)
(30)
(31
(32)
(33)

This exclusion does not apply to:

{i) use of the Member's premises to store household waste for 90 days or Jess;
(it} Fire Department training or emergency operations;
{iii) pesticide or herbicide spraying;
{iv) use of chlorine or sedium hypochlorite in the Member’s sewage or water
treatment or swimming pool maintenance operations;
(v} storage andapplication of road sait, sand, anti-skid and similar materials,

previded all such activities meet federal, state and local governmant statutes,
ordinances, regulations and ticense requirements.

any site or location pringipaily used by the coverad party, or by others on the coverad pary's
behalf, for the handling, storage, disposal, dumping, processing, or treatment of waste
material, other than wastewater treatment facilitles and sewer systems,

any loss, cost or expense arising out of any governmental directlons or requests that the
covered party or others test for, monitor, clean up, remove, contain, treat, detoxify or

neutralize pollutants,
darnage to property rented or leased to the covered party whera the covered party has

assumed liability for demage to or destruction of such property, unless the covered party
would have been {iable in absence of such assumption of liability.

damsge to aircraft or watercraft in the care, custody, or controt of any covered party.

war, whether or not declared, or any act or condition incident to war. War Includes civil war,

insurraction, rebellion or revolution. .
the ownership, oparation, use, maintenance or entrustment of any auto,

the Member;

{z) colleciing, refunding, disbursing or applying taxes, fees, fines, ffans or assessments;
{b) faillng to anticipate tax revenve shortfalls;

(c) issuing, guaranteeing or failing to repay bonds, notes or debentures;

{d) utilizing federal or state funds, appropriations or grants;

(e) violating any law or regulation governing the issuance or sale of securities;

{ft purchasing or failing to purchase and meintain insurance or pooled self-insurance.

housing autharities,
motorized racing events or facilities.
trarnpolines, other rebounding devices and inflatables.

armusement ar carrival rides and devices,
down-hilt ski runs, ski lifts and ski tows.
rallroads.

SECTION D — DEFINITIONS

Aircraft — mesns any machine designed to travel through the alr, inciuding but not limited to girplanes,
dirigibles, hat 2ir balloons, helicopters, hang gliders and drones,

Auto —means # land motor vehicle, traller, or semi-trailer, incleding any attached machinery or
equipment, designed for travel principally on public roads. It does not include vehicles that travel on

30f10
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South Dakota Public Assurance Alliance
GOVERNMENTAL LIABILITY COVERAGE EXCLUSION

This Endorsement Changes the Memorandum of Governmental Liability Coverage,
- Please Read It Carefully.

EXCLUSION ENDORSEMENT

SECTION C. — Exclusions

Exclusion {34) is addzd as follows:

{34) Fire Department, Fire Fighting activities or Fire Department vehicles

All other terms and condltions remain unchanged.

This endorsement forms a part of the Memerapdum of Governmental Liabllity Coverage ta which It is attached, effective
during the Coverage Pariad stated in the Declarations unless otherwise stated herein.

'

{The following Information is required only when this endorsement s Issued subsequent to the Inception of the Agreament Perlad.)

Endorsement Effective: 3/14/2016 Member No.: 089
Endorsement No.: GL 1150 Member: City of Plerre

Countersigned By: /Fé‘ghha) Wm

“ Directar of Underwriting

CITY 8
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CERTIFIED MAIL
RETURN RECEIPT REQUESTED

a2y, {

ICURPORATD
Novernber 15, 2018
Bill Fuller
Fuller & Williamson, LLF

7521 South Louise Ave,
Sioux Falls SD 57108

Re: Cerlificate Number: 08g

Memt.er: City of Piefre
Ciaimanti: Lisa Tammen-Randalt Jurgans
Date of Loss: Bi1/16
Claim No: GC168-89840
Case Mumber: CIV17-0042

Dear Bill,

Fallowing our recent phone discussion this fetter Is being sent to you as counsel for Gerrit
Tronveld in reference to the automobile accident captioned above.

Claims Assotlates, Inc, is the Glalms Administrator for the South Dakota Public Assurance
Aliiance of which the Cily of Pierre is a Member, This letier confirms receipt of the Summons and
Compiaint filed by Lisa Tammen and Randail Jurgens.

We have reviewed the allegations contained in the Complain! and must deny coverage for Gerilt
Tronvold for ail counts and damages listed, This denial is based on our review of the Cerlificale

issued to the City of Plerre bearing Cerificate Number 089 with effective dates_ of 1414716 lo
1/14/17 and a retroactive dale of 1/14/1988, under the Cily's Automobile Liabllity coverage

document. This denial is being made for the foilowing reasons:
f

Gerrit Tronvold was operating his personal vehicle on the way o @ meeting with the
Plerre Volunteer Fire Oepartment when this accident happened. Citing the following
definition of the coverage document for the City of Pierre, SECTION  — DEFINITIONS

Covered Party — means:

{a) the Member;

{b} uniess specificaily excluded, any and all commissions, caunciis, agencies, districts, :
authorities, or boards coming under the Member's direction or control or for which the Member's

board sits as the governing body;

{c) any person who is an official, empioyee or volunteer of () or (1) whilg acling in an o{ﬁcla!
capacity for (a) or (b), including while acting on an outside board al the direction of {a) or (b); or
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City of Pierre .
Page 2
(d) anyone else while using a covered aute with the permission of a covered party, excepl lhe

owner of that auto or the owner or employee of a business of selling, servicing, repairing or
parking autes. This subsection does not apply to any Uninsured/Underinsured Motorists
coverage under this Memorandum,

in this case, Mr, Tronvold does not qualify as a Covered Party for the City of Rierre in this
automobile accident. Further, the Pierre Velunteer Fire Department is not a commission, council,
agency, dislrict, authority or board that comes under the Cily's direstion or contral or for which the
City's board slts as the governing agancy. Additionally, should thare be any reference (o the Cily
of Pierre's Genera! Liabilily coverage, no coverage is afforded Mr. Tronvold as this is specifically
excluded given this incident resulted from the use of an aulo.

We wish to advise you that we are denying coverage and declining a defense to Mr. Trenvold due
to the above cited certificate exclusion and pravisions.

Our decision to deny coverage fs based on the facls presented to date. We reserve the rightto
review any additional information and to make a separale determination as to whether defense or

Indemnity may be provided,

While we regret that this clajm does not fall within the certificate of coverage, it is our every infent
to fully afford those coverages that are avaijlable,

Should you have any questions relative to this letler, please do not hesitate to contact our office,

Very truly yours,

JMW

Dave Sendelbach, CPCU
Casualty Supervisor

oo SDPAA
City of Piarre
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CERTIFIED MAIL
RETURN REGEIPT REQUESTED

November 13, 2018

Lindsey Riter-Rapp

Riter, Rogers, Wattier & Northrup
319 8. Cotesu Sireet

Pierre 8D 57501-0280

Re: Certificate Numnber; 089

Member; Cily of Pierre

Claimant: Lisa Tammen-Randall Jurgens
Date of Loss: 8/1116

Clzim Number: GC16-83840

Case Number; CIV. 17-0042

Dear Lindsey,

Clalms Associates, Inc. is the Claims Administrator for the South Dakota Public Assurance
Alliance [SDPAA), of which the city of Piarre is a Member,

This letter sets forth our position with respect to coverage under the Automobile Liability
Coverage Agreement {"the Agreement") between the SDPAA and the Ciy of Pierre for the claims
asserted in the fawsuit entitled Lisa Tammen and Randall Jurgens vs, Garrit Tronvold, the City of
Pierre and the Plerre Volunteer Fire Depariment, case number CIV. 17-0042 filed in Hughes

County Circuit Gount.

We have forwarded a2 copy of your claim file to Rob Anderson and Doug Abraham of the faw firm -
of May, Adam, Gerdes and Thompson and have requested that they handle the defense of this
fawsuil, We appreclate and thank you for your cooperation with this atiorney in the handling of

this matier.

Please do not discuss this sult with anyane other than an authorized representalive of Claims
Assoclates, Inc. ot your atlornay.

We wish to ca’l o yolr altention to the fact that we speclfically reserve our rights concerning
coverage and defense under your certificate for the follawing reasons;

The piaintiffs allege that Gerrit Tronvold is an employee o( the City. The coverage
document daes not support this allegation. Giting the applicable section of the caverage
document; SECTION D - DEFINITIONS

Covered Party — means;

{a) the Member;
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Clty of Pierre
Page 2

{b) unless specifically excluded, any and all commissions, councils, agencies, districts,
authorities, or boards coming under the Member's direction or conlrol of for which the Member's

board sils as the governing body;

(c} any person who is an official, employee or volunteer of (a) or (b) while acting in an official
capacity fer (a) or (b}, including while acling on an outside board at the direction of (a) ar {b}; of

{d) anyane else while using a coverad auto with the permission of a covered party, excepl the
owner of that aute or the owner or employee of a business of selling, servicing, repairing or
parking autos. This subsection does not apply to any Uninsured/Underinsured Motorists
coverage under this Memorandum.

In this case, Mr. Tronvold does nol qualify as a Covered Parly for the City of Pierre in this
aulomobile ancident, Further, the Plerre Valunteer Fire Depariment is not a commission, council,
agency, district, authority or board that comes under the City's direction or contro! or for which the
Clty's board sits as the governing agency. Additionally, should there be any reference to the Cily
of Pierre's General Liability coverage, no coverage is afforded Mr. Tronvold as this is speclfically

excluded given this incident resulted from the use of an avlo.

The SOPAA expressly reserves any and all other provisions or exclusions contained in the

Agreement, aithough not set forth in this letler, as & basis lo deny coverage under the Agreement,

We wilt continue to investigate the circumstances of this claim and provide 3 defense of this
lawsuit, No action we have taken fc date or may take in the future is deemed a waiver of lhose

rights,
Shouid you at any time have any questions refative to this claim or 1o the progress of this matter,
piease do not hesitate to contact our office al 1-586-613-7084.

Very truly yours,

e

Dave Sendeloach, CPCU
Casually Supervisor

cc SDPAA

CITY 419
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Statement of Values - Vehicles

City of Plerre
New/Stated | Valu- Benefit Deducfible (§)
No. |Year, Make, Model VIN Cost ation |Garaging Address SP  Comp Coll
111987 JHC Truck 8558 $108,922 (ACV (1700 E Dakota N/C 160 1,000
2 12000 Ford F450 Truck w/Terex Tel 8200 $59,900 {ACV 1700 E Dakota NIC 100 4,000
3 1990 [HC Plow Truck 3246 $48,122 1ACV |Alrport NIC 100 1,000
4 12007 IHC 4900 Truck 6777 553,98‘? ACVY |Street Dept NIC 100 1,000
5 |2001 IHC 4900 Truck . 6776 $53.987 [ACV |Slreet Dept NIC 100 1,000
B | 1598 {HC 4900 Truck 3656 $51,841 |ACY jSlreet Dept N/C 100 1,000
7 | 1997 IHC 4900 Truck 9280 $51,641 [ACV |Streef Dept N/C 100 1,000
8 1997 IHC 4900 Truck; 9283 $51,841 |ACV |Sireet Depl N/C 100 1,000
9 119897 (HC 4900 Truck 9277 $51,841 JACV |Sireet Dept N/C 400 1,000
10 |2000 Chevrolet Truck w/box & Hois 4390 $27,062 |ACVY |Sireet Depi NIC 00 1,000
11 [1989 Ford Dump Trusk 5258 350,107 |ACV |Sireel Dapt N/C 100 1,000
12 {2003 Freightliner Truck 5184| %103,000 [ACY |Electric N/IC 100 1,000
13 | 2003 Dodge Durapgc 3797 329,700 |ACV |222 E Dakota N/C 100 1,000
14 (2004 Freightliner Tractor 7862 $71,635 [ACY (2800 E Park NIC 100 1,000
15 | 2004 Ford F250 Truck 2889 $18,638 1ACY |[1100 &. Buchanan NIC 00 1,000
16 |2005 Chevrolet Silverado Pickup 0650 $16,500 |ACY |222 E Dakota MC ol 9,000
17 [2005 Chevrolet mpala 1821 $14,400 [ACVY (222 E Dakola NIC 100 4,000
18 {2005 Dodge Durango 1037 $32,000 |ACV |222 E Dakota N/C 100 1,000
19 | 2005 Chevrolet Colorado Pickup 74301 $158600 (ACV [Plerre N/C 100 1,000
20 | 2005 Ford Van 3625  §17,000 JACV (3200 E. Hwy 34 N/C 100 1,000
21 {2005 Sterling LT7500 Truck 4839 $59,600 |ACV 2800 E. Park NIG 700 1,000
22 {2005 international 7400 SFA Truck 9335 $87,8B41 |ACVY |715 E Dakota NIC 100 1,000
23 12005 Chevrolet Silverado Pickup 6595 $30,000 jACY |[222 E Dakola N/C 100 1,000
24 | 2005 Chevrolet Silverado Pickup 0392 $26,000 [ACY |Pierre NIC 100 1,000
25 12006 Chevrolet 34T Pickup 4152 $20,476 JACV [Airport N/C 100 1,000
26 | 2008 Chevrolel Silverado 7422 517,200 |ACY |1826 E Dakota N/C 100 4,000
27 {2006 Ford Ranger 8490 £16,000 |AGCY |222 E. Dakota NIC 100 1,000
28 2008 Ford Ranger 3652 $16,000 |ACV (222 E, Dakota’ N/C 100 1,000
29 [ 2007 Chevrolet Silverado Pickup 1902 $24,316 [ACVYV |Electric Dept N/C 100 4,000
30 | 2007 Cheviolet CK15 Pickup 2647 $17,387 [ACV |Parks Dept NIC 100 1,000
31 | 2007 Chevrolet CK15 Sjckup 47361 $17,387 |AGV |1100 S Buchanan N/C 100 1,000
32 | 2007 Chevrolet Silverado Pickup 2279 $17,452 (ACVY |Gol NIC 100 1,000
33 {2006 Chevrolet Silveredo Pickup 5810 $20,435 [ACV |Water NfC 100 1,000
34 | 1985 IHC 4900 Truck 9556 $50,000 JACY |Street NIC 100 1,000
35 | 2007 Dodge Ram Pickup 3127 $31,234 |ACV NIC 100 1,000
36 [2007 Chevrolet Impala 2530 $15,483 |ACV |222 E, Dakota NIC 100 1,000
37 [2007 Chevroiet Impaia 2568 $45,633 |ACV ]3200 E. Hwy 34 N/C 100 1,000
38 (2007 Dodge R15 Pickup 3284 $21.000 |ACV 3200 E. Hwy 34 N/C 100 4,000
32 [ 1996 Ford CFT8000 Truck 5274 $5,000 [AGV |1700 E. Dakola NIC 160 1,000
40 [ 1998 Ford GFT8000 Tryck 5275 $8,000 |ACV | 1700 E, Dakola NiC 100 1,000
41 | 2007 Sterling Sewer Truck g508{ $260,600 [ACV |1100 S Buchanan N/IC 100 1,000 CITY 52
FAGE 37
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Statemenft of Values - Vehicles

City of Pierre
New/Stated | Valu- Benefit Deductible ($)
No, |Year, Make, Mode) VIN Cost ation |Garaging Address §F  Comp Coll
42 12007 Ford F150 Pickup 6084 319,103 |ACY [Waler NfC 100 1,000
43 11998 Ford Side Dump Truck 6274] $30,000 [ACY Streel N/C 100 1,000
44 11986 Ford Water Trick 5275 15,000 |ACV |Streel N/C 100 1,000
45 12007 JTC Trailer 0R20 $5,.700 [ACV |Eleclric NIC 100 1,000
46 | 2007 JTC Trailer 0R21 £5,700 [ACV |Eleclric NfC 100 1,000
47 2007 JTC Trailer 0R22 85,700 {ACV NIC 100 1,000
48 | 2007 Maum Trailer 2384 56,6865 |[ACV |Street N/C 100 1,000
48 12008 Chevrolet Impala 4489] §15,551 |ACV |222 E. Dakota N/C 100 1,000
40 (2008 Chevrolet K-10 Pickup 4851 $25.518 [ACV 222 E, Dakolz N/C 100 1,000
51 12008 Dodge Ram 3500 Pickup w/D 6231 $34,476 |ACV | 1614 E Dakota N/C 100 1,000
62 |2008 Ford F350 Pickup 1811 $20,658 [ACV |400 S Roosevell N/C 100 1,000
63 | 2008 Chavrolet Impala 3619 $18,551 [ACV [215 W Dakota N/C 100 1,000
54 12008 Chevrolet Impaia 8036 $15,534 |ACV | 3200 SD Hwy 34 N/C 100 1,000
55 12008 Chevrolet Impa'a 8638| $15,534 |ACV (3200 8D Hwy 34 nN/C 100 1,000
56 (2008 Chevralat Silverado Plckup 1146 $21,860 |ACVY [Water Dept N/C 100 1,000
57 12008 Freighiliner Truck 0587 $99,655 |ACY |Water Dept NIC 100 1,000
58 | 2008 Chevrolet C3500 w/dump bod 3745 $27 617 (ACVYV |Strest N/IC 100 1,000
£9 {2008 Chevrolst Silverado Plokup 1613] 324,212 |ACV [Eleckic NiC 100 1,000
60 |2008 KDEE Trafier HQO7 $8,040 |ACYV |Electric NG 100 1,000
61 {2008 KDEE Tratler 0040 $15,208 [ACY (Eleciric NC 100 1,000
62 {2008 Chevrolet Silverado 78401 $24,318 |ACY |Park N/C 100 1,000
83 [2007 Kawasaki ATV : G373 $13,157 |ACV |Park N/C 100 1,000
84 |2009 Chevrolet Silverado Pickup 0046| $24,000 |ACV 2800 E. Park NIC 100 1,000
6% | 2006 Ford Cutaway E350 7220| §16,300 JACV ;Park NG 100 1,000
66 | 2009 Chevrolet Silverado Pickup 8001 520,925 |ACV [1201 E. Sully N/C 100 1,000
67 |2008 Chevrolet Silverado Pickup 3232 $28,969 JACY |1700 E Dakota NIC 100 1,000
68 | 2010 Maurer Tilt Bed Bob Cat Trall 2608 $8,770 |ACV |Park NfC 100 1,000
69 | 2009 iHC 7300 Truck. 6318 585,000 |ACV | Sireel NIC 100 14,000
70 12009 IHG 7300 Truck 5320| %85000 |ACY [Slreel NfC 100 1,000
71 {2010 Frelghttiner M2 108 Truck £902 $85,000 [ACY |Waler NiC 100 1,000
72 | 2009 Chevrolel Siiverado 1500 Pick 0041 $23,000 JACV [Water NIC 100 4,000
73 |2009 Chevrolet Impala 0368 $16,799 ACY [Administration NIG 100 1,000
74 12010 Frelghtliner Loacdmaster Garb  1253] $101,440 |ACVY |Garbage NIC {60 1,000
75 |2009 Ford Grown Vic : 5114 $33,600 |ACV |Police NfC 100 1,000
76 2010 Ghevrolet Siverado 1500 Pick  9213{  $20,970 |ACV [STP NIC 100 1,000
77 2011 Freightliner M2 108 Truck 5811 $110,000 |ACV [Elec NIC 100 1,000
78 | 2011 Dodge Ram 2509 Pickup 7934| $24,461 |ACV |Park NIC 100 1,000
79 12011 Chevrolet Impala LS -Police  9507(  $17.421 ACV |Police N/IC 106 1,000
80 |2011 Dressen Custom Trail 7x12 Tr 2132 $5,140 |ACV [Electic NIC 100 1,000
81 12009 Slerling Hook L8500 Truck 9886 $B87,500 [ACV [2800 E Parls NIC 100 1,000
82 12000 GMC Dump Truck 9287| $66,016 |ACV (Airport NIC 100 1,000 CITY 53
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Statement of Values - Vehicles

City of Plerre
: New/Stated | Valu- Benefit Deduclible ($)
No. |Year, Make, Mode! ViIN Cost ation | Garaging Address §p  Comp Cull
83 11997 IHC Sander Truck 4062 $31,243 [ACVY {Airport N/C 100 +,000
B84 ) 2600 Ford Bucket Truck 5390 $25,000 |ACV |Electric NIC 00 1,000
85 | 2005 Trail King Traile TKT12U 1291 $6400 {ACVY |[Elechic N/C 100 1,000
86 (2012 Titan Durnp Trailer 567 $7,950 JACV |Eiectric . NfC 100 1,000
B7 2004 Trail King Trailer TKT124 a005 $6,400 |ACYV |Electric NiC 106 1,000
88 | 1994 GMC 3500 1T Dump 4580] $17,838 [ACY [Galf N/C 100 1,000
88 11983 Chevrolet K2500 Pickup wiTo  3060]  $14,100 [ACV |Golf N/C 100 1,000
90 {1995 Ford Ranger Plckup 6718| $12,061 |ACV |[Golf NIC 100 1,000
91 | 1880 IHC 1854 Concover Truck 4099 $24,208 [ACV [Landfil NIC 100 1,000
92 | 1860 Ford 800C Water Truck 76381  $14,500 [ACV [Landfl NIC 100 1,000
93 ] 2000 Chevy 1500 4x4 Pickup 5662 ¥$16,051 |ACV [Landfil NIC 100 1,000
94 12002 Chevy 1500 4x4 Pickup 5932 $17,724 |ACY |Landfil NIC 100 4,000
85 11988 Ford FBOD Chipper Truck 1368 $47,847 |ACV [Park N/C 100 1,000
95 | 1985 IHC $1600 Flat Bed Truck 9367 $18,200 |ACV [Park NIC 100 1,000
97 [1988 Chevy C1500 Pickup 0208f §13,821 {ACV [Park N/C 100 1,000
98 12003 Chevy G150 Excap Pickup 0487 $15,658 |ACY [Park NIC 100 1,000
899 | 1994 Ford F150 Picicun 5557 $14,001 |ACY |Park N/C 100 1,000
100 | 1996 Dodge D1500 Piskup 6704 $13,988 [(ACV [Park N/IC 106 1,000
101 | 2003 Chevy C1500 4x4 Pickup 6243 $18,550 |ACY |Park N/C 100 1,000
102 |2001 Chevy C1500 4X4 Pickup 8381 $14,311 |ACV [Park " NG 100 1,000
103 [ 2001 Chevy G500 4x4 Pickup 8848 518,010 (ACV [Park N/C 100 1,009
104 12013 Ford Taurus-Ve 4498 $28,000 [ACY |Police WNIC 100 1,000
105 $2013 Ford Explorer Police Infercept 6893 527,000 |ACV |Pdlice N/C 100 1,000
106 {1988 IHC Tandem Axel Semi-Truck 2492 58,800 |ACY |Siresl NIC 100 1,000
107 {1992 IHC Single Axle Distributor Tr 3454 33,454 |ACY |Slreet NG 100 1,000
108 ;1992 IHC Single Axle End Dump Tr  3455|  $44,000 [ACV [Slrest N/IC 100 1,000
109 | 2012 IHC Dump Truck w/Plow & Sa 5232 $168,765 |ACV )Streel NIC 100 1,000
110 {1992 IHC Single Axle Sander 5263| 512,000 |ACVY (Strest NfC 00 1,000
111 | 1833 Chevy K1§00 Pickup 1562 §14,100 |ACV |Streel NG 100 1,000
112 [198% Dodge 12 T Pickup 7604) $16,600 |ACV |Stlrest NG 100 1,000
113 | 1994 Ford 1/2 T Pickup 9910 $186,500 [ACV |Sireet N/C 100 1,000
114 | 2000 Chevy 1500 4x4 Pickup 5249 $18,000 {ACY |Wasiewater NIC 100 1,000
115 11981 JHC 1H4900 Dump Truck 5532 $39,8963 [ACV |Water NfC 100 1,000
116 |1995 |HC 144900 Dump Truck 5B807| $38,000 {ACY |Water NIC 100 1,000
417 [ 2005 Dodge K3500 Piclup 2543]  $14,650 |ACVY |Water N/C 100 1,000
118 | 2004 GMC K1500 Pickup 3245| $15,500 [ACVY jWaler N/C 100 1,000
119 |2013 Ford F350 : 2300{ $38,000 |ACV MiC 100 1,000
120 | 2013 Ford F150 Pickup 9740 $21,631 |ACV JAirport ' NIG 100 1,000
121 12013 Ford F350 Truck - 2347 $37,653 JACV |Electric NIC 100. 1,000
122 2013 Ford F350 Super Duty Truck  2346] 337,653 [ACV [Electric N/C 100 1,000
123 | 2013 3 Reel Trailer 7214| $24,725 [ACVY |Eleclic NIC 100 1,000
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Statement of Values - Vehicles

City of Pierre
New/Stated | Valu- Benefit Deductible ($)
No, |Year, Make, Modei ViIN Cost ation |Garaging Address SP Comp Coll
124 2013 Ford Explorer - Police 6105 $26,128 |ACV |Non-Garaged . N/C 100 1,000
125 $2013 Ford Expiorer - Palice 6104 §$26,128 |ACV |Non-Garaged h/C 100 1,000
126 | 2013 Chevrolet Tehoe - Police 2926 $29,184 {ACV |Non-Garaged N/C 100 1,000
127 {2013 Chevrelet Pickep 6467 $23,891 [ACV |Street NIC 100 1,000
128 (2013 Ford F150 Pickup 2499 $20,511 |ACV |Wastewater NIC 100 1,000
129 12013 Dodge Ram Truck B548|  $24,580 [ACVY |Waler N/C 100 1,000
130 | 1989 Freighliner FLD120 0092 $25,000 [ACY NIC 100 1,000
131 | 2014 Wilkens Air Tandemn Trailer 8582 $86,905 |ACY NIC 100 1,000
132 12016 Altec T370 Crane Truck 2820| $196,150 |ACY NfC 100 1,000
133 (2008 Chevrolet Silverado 3500 Ext 9570 $27,000 |ACY NIC 100 1,000
134 ;2016 Chevrolet 1 Ton Pickup 7494 45,689 {ACV [Electric Dept NG 100 1,000
135 | 2016 Side Dump Trailer 8034 $51,084 |ACVY {Water NIC 100 1,000
136 (2018 Chevrolef Silverado 8548 $43,103 {ACY |Weater NIiC 100 1,000
. 137 | 2018 Ford Expiorer 5200 $28575 |ACV ]Police N/C 100 1,000
138 |2016 Felling 18 Deck Traller 4624 $13,963 |ACV |Electric N/C 100 1,000
138 {2016 Kenworth Buckst Truck 4144| $186,869 |ACVY |Electric NIC 100 1,000
140 | 1998 Chevrolet Ques Seal 0062| $165,998 |ACY |Waslewater N/C 100 1,000
141 [1994 Titan ARFF Crash Truck 2087( $322,191 JACV [Afrport N/C 460 1,000
142 [2007 Chevrolet 1500 9973| $18,888 |ACV |Slreet NC 100 1,000
143 11997 Ford F-150 7838{ $19,558 [ACV |Electic N/C 100 1,000
144 11990 Dodge 1500 $8,125 |ACV |Waslewater N/C 100 1,000
146 {1999 Dodge K1500 . 4327 $18,661 |ACV |Waler N/C 100 1,000
146 11988 Dodge 03500 0140 $17,020 |ACYV |Golf NfC 100 1,00f_.'l
147 11990 Dogge Ram Van B702 312,607 |ACY [Park N/C 100 1,000
148 }1998 GMC Savanah “fan 1139 $23,005 [ACV |Ekectic NG 100 1,000
149 | 1994 Chevrolet Lumina 9071 $13,626 {ACY [Park N/C 100 1,600
150 | 2003 Ford Ranger 8345 $15242 |ACV |Admin NIC 106 1,000
151 |2004 Ford D350 2353 $29,568 [ACV [Admin N/C 00 1,000
452 | 2005 Hyundal HL 760 0383 $135510 |ACV |Lapdfll MG 190 1,000
163 | 2007 Chevrolet Impala $15,483 [ACV |Palice N/C 100 4,000
154 (2008 Oshkosh Firefruck 3017 $655,242 |ACV |Airport NIC 100 1,000
155 |2013 Freightliner Truck 3835 $72,434 |ACY [Electric N/C 10¢ 1,000
156 {1592 International Tank Truck 0094 $7.500 JACV |Elecirc NiC 900 4,000
157 | Homemade Trailer HMDE $1,000 (ACV |Cemetary N/C 100 1,000
158 | 2014 Commander 80 $11,500 |ACV |Efectric NIC 100 4,000
159 {2014 Ford Truck 80939 $31,750 JACY |Eleckic NIC 100 1,000
160 12014 Ford F250 BO8H $20,449 |ACV |Alport NG 100 1,000
161 | 1984 Trailer 16' Deck - 4635 $6,825 [ACV [Electric NIC 100 1,000
162 | 1984 Traller 16' Deck 4635  $6,825 [AcV |Electric N/C 100 1,000
163 {2014 Ford Explarer 2645 $26,676 |ACV |Puolice NIC 100 1,000
184 (2014 Ford Explorer 2646 $25,676 (ACVY [Police NIC 100 1,000 CITY 55
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Statement of Values - Vehicles

City of Pierre
New/Stated { Valu. Benefit Deductibie {§)
No. |[Year, Make, Model VIN Cost ation |Garaging Address 8P Comp Coll

184 12014 Ford F150 Plckup 8583 $24,036 |ACY [Park NIC 100 1,000
166 2015 International Snow Plow w/Du 3716] $135,033 1ACV {Landfil NIC 100 1,000
167 [2015 International Snow Plow w/Du 3857 $126,887 [ACY |Street NIG 100 1,000
168 [2014 Chevrelet Crew Cab 79241 324,181 |ACV |[Landiill NIC 100 1,000
169 {1985 Midsota Tittbed Trailer G146 $5,577 |ACV |[Street N/C 100 1,000
170 |2015 Chevrolet Grew Cab Ba72 $28,139 |ACY [Admin N/C 100 1,000
171 [2015 Ford F-350 2434 $69,991 |ACV [Electric NIC 100 1,000
172 )2015 Ford F-350 2435 $69,991 |ACY |Eleclhic NIC 100 1,000
173 12015 Ford F-350 0583| $30,575 {ACY [Slreet NIC 100 1,000
174 |2015 Ford F-350 0584 $31,175 |ACV |Street NIC 100 1,000
175 [2015 Ford Explorer - 7487 $27,047 |ACYV |Police NIC 100 1,000
176 (2015 Ford Explorer 7488 $27,047 [ACY [Police N/C 100 1,000
177 {2015 Chevrolet Silverado 8275 $26,801 |ACY [Admin N/G 100 1,000
178 |2015 Chevrolet Silverado 8570 $27,026 [ACY |Wastewaler NG 160 1,000
179 | Big Tex GonsenecK Traller 6744 $8,859 [ACY [Water N/C 100 1,000
180 12015 Chevrolet Silverado - 6569 $40,366 |ACV |Water NIC 100 1,000
181 12015 Oshkosh Plow Truck 4034) $365,000 {ACV |Alrport NIC 100 1,000
182 | Lo-Rlser Trailer Lo21 $17,243 |ACY (Electric N/C 100 1,000
183 {2016 Polaris Ranger 1344 310,642 |ACV |Eleclic N/IC 100 1,000
184 | 2018 Chevrolet impata 3837 $17,850 1ACY [Admin N/C 100 1,000
185 11990 Bomag Compact Trailer 7862 35,000 |ACY |Sirest N/C 100 1,000
186 | 1991 Chevrolet Lumina B077{ %12,184 |ACYV |Park N/C 100 1,000
187 | 1994 GMC C2500 Suburban 8351 $265,388 [ACY (Park N/C 100 1,000
188 [1995 Chevrolet $10 . B255 $8,637 |ACV |Park NiC 100 1,000
489 ;1897 IH Dump Truck . 7283 $51,841 [ACY |Street N/IC 100 1,000
180 | 1990 Dodge D-250 $8,125 |ACY |Strest N/C 100 1,000
191 11960 Martin/Hyster 40 Ton Lowboy 9174 $8,500 |ACV |Waler NfC 00 1,000
192 [Any "Hired Aulc" Nol to exceed valb20,000 30 JACY NIC 100 1,000
193 |Any Newly Acquired, Owned  Automobile $0 [ACV N/C 100 1,000
Total $7,810,034 (N/C = No Coverage)
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STATE OF SOUTH DAKOTA ) IN CIRCUIT COURT

Municipal Corporation, and PIERRE
VOLUNTEER FIRE DEPARTMENT,
a Scuth Dakota nonprofit corporation,
jointly and severally,

)SS
COUNTY OF HUGHES ) SIXTH JUDICIAL CIRCUIT
LISA A. TAMMEN and RANDALL R. ) 32CIV17-000042
JURGENS, )}
)
PLAINTIFFS, )
)
“VS- )
) AFFIDAVIT OF DOUG
GERRIT A. TRONVOLD, an individual, ) ABRAHAM IN SUPPORT OF
CITY OF PIERRE, a South Dakota ) CITY OF PIERRE’S MOTION
) FOR SUMMARY JUDGMENT
)
)
)
)
)

DEFENDANTS.
COMES NOW, Douglas A. Abraham, being first duly sworn, and states as follows:

I. I am one of the attorneys of record for the City of Pierre, one of the Defendants in
the above-captioned matter,

2. Attached to this Affidavit as Exhibit A is a true and correct copy of excerpts from
the deposition of Gerrit Tronvold.

3 Atltached to this Affidavit as Exhibit B is a true and correct copy of an excerpt
from Merriam Webster’s on-line dictionary for the term “fire department.”

4. Attached to this Affidavit as Exhibit C is a true and correct copy of excerpts from
the deposition of Tan Paul,

Dated this / S'f’day of February, 2019,

Douglas A. Alfaham

May, Adam, Gerdes & Thompson
P.0. Box 160

Pierre, SD  57501-0160
(605)224-8803
daa@mayadan.net

. A dix 54
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State of South Dakota )

}ss
County of Hughes )

Subscribed and sworn to before me this \f}f day of February, 2019.

et D acs . L)

4

§ MARGARET A. WITHERS Notary Public — South Dakota
) Notary Public

L

+

SEAL
(SEAdguth Dakota

A R A R Ay

i

Notary Pm?t Name: 3 Margaret A. Wihers
My Commission Expires: My Commission Expires
November 30, 2023

. 2 .
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kind of waiting and making sure I had all of my gear in my

pick up and approximately lJeft the house at 6 o' clock,

training started at 6:30, I wasn't in neo hurry, just kind

of driving alaong.
¢ Okay. You said that yeur typical classroom sessions or

lectures were Tuesday nights and this is a Monday night and

you said you were going for engine company training, what
does that mean?
A The certified fire class was over. We weren't deing

anymore classroom work.

0 You passed the first twa parts of the test?

4 I passed the two written tests prior to that. We weren't

doing any c¢lassroom work. I had 21l of my practical skills,

classes signed off how to do certain hands-on skills and the

test date was set for August 2 to take the practical test to

complete certified fire class. Engine company training is a

once a month, the ladder company does it, too, the rescue

company does it. Tt's a once a month get together with your

engine company, Ssometimes two engines get together.

Sometimes two companies get together in training and you get

together with the otherx people ©n your engine and you train

whatever, whoever planned it that month, you could be doing

pump cperations, you could be shuttling water. It just

depends on whoever wWas running it.

Q This was in preparation for your test the next day?

Rcbin Anderson, Official Court Reporter

EXHIBIT
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to have it at the first Mounday of each month?

Phat's the uwsual.

g

QO Anc this was the first Monday of Rogust?
A Yup. and we have our company meeting, we go over minutes

and checkbook, and we do training.

S50 you go over the minutes of the prior meeting?

=]

i

Yuyp.

Q You go over the checkbook to see what the balance 1s?

A Yes.

Q And then there's a supervisor, a captain or something,
that decides what we're g¢going to review tThis month?

A The captain, normally, kirnd of asks for velunteers who
wants to rup this training this month who wants to, you
Xnow, do you want -- and everybody kind of decides,
together, what we want teo do prior months so somebady has

time to prepare, We just received a new engine, sc in the

emails that I'm a part of I believe most of their training,

sa far, has been how to run that new apparatus.

Q Buﬁ it's kind of the people of that engine company that
are deciding this is what we like to study?

A Yes.

0 So at the time of the accident, you wWere an your way from

where you lived with your folks to this training session at

the fire department?
A Yes,

Robin Anderson, Official Court Rapuorter
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other documents regarding liability that you were required
to sign before you becams a firefighter?

A No.

Q Would those documents be in your personnel file?

A Yes.

Q@ And that would be kzpt at the fire department?

A Steation one.

Q What is the physical address of station one?

A I don't know the physical address. It's on bakota Avenue
in Pierre.

Q Itt's not on Madison or Harrison?

a No.

0 Are you regquired by the department to have insurance on
your personal vehicle?

A I don't know if the department reguires it.

Q Don't know one way or the other?

a I do not.

Q Bué you ended up taking on a policy with State Farm with
the mgnimum liability limits?

A I'# not sure. T don’'t know all the details to my
insurqnce policy.

Q Di& you perscnally work with the agent to obtaln this
insuvrance?

A No.

Q Yoprr mom did 1t for you?

Robin Anderson, Official Court Reporter
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21172019 Fire Deparimenl | Definition of Fire Department by Merriam-Websler

SINCE 1828

Menu
.
« JOI W

Gain aceess 19 thousands of addilional

+ GAMES
» BROWSE THESAURLIS
« WORD OF THE DAY
« VIDEQ
« MORE
WORD OF THE DAY VIDEOQ WORDS AT PLAY FAVORITES
v WOI T PLAY
» FAVORITES

Facebook Twiller YouTube Inslagram
fire deparimenl

X

Q

dictionary thesaurus

JOIN MWL
THESAURUS

3 g S
Wi, h sk S omin ™ ham

w e TN

fire department

aoun

Definition of fire department

1 ; an oiganization for preventing or exlinguishing fires especially : a govemment division {as in a municipality) having these dutics
2 ¢ the members of a fire department

Examples of fire depariment in a Sentence

Recent Examples on the Web

The Fort Worth fire depariment dispaiched 26 unils to combat the two-alarm fire, Star-Telegram reported. — Fox M'w:.m_as_ﬂﬂEmﬁmHanms_ﬂmmging
fire ! 19 July 2018 Also assisting with the accident were the Liberty Township Yolunteer and the Chesterton fire departments, Joe's Towing and C8X Railroad, —
Amy Lavalley, Post-Tribune, "Man killed in Porter ity crash " 19 Jung 2018

These example sentences are selected automatically from various online ncws sources to reflect current usage of the word 'fire department.' Views expressed in
the examples do not represent the ophtion of Merriam-Webster or its editors, Send us feedback.

Pierre Appendix 59 e

hitps: Hwww.merriam-websler.com/diclionaryffire%20depariment



10
11
12
13
14
15
16
17
18
12
20
21
22
23
24

25

years,

Q. Now, as a chief of the Volunteer and the Pierre
Fire Department, what is the interaction between the
pierre Fire Department and the Volunteer Fire
Department, and your role?

A. Can you clarify that?

Q. Fair enough. You're a City employee, correct?

. Correct.

Q0. And so were you hired directly by the Pierre City
Commission?

A, Yes. My hiring process involved -~ the city
commission has to approve it, but the city
administrator, which was Leon Schochenmaier at that
time, was the person that was the main hiring person on

that.

Q. Qkay. And are there other full-time employees at
the Pierre Fire Department?

A. There's one other full-time employee. He is not
a firefighter under the City of Pierre Fire Department.
He is our mechanic, or malintenance guy.

Q. And what's his name?

B. Denny Jensen. Jensen 1s "E~-N,"

Q. And what are your job responsibilities as the

Pierre Fire Department chief?

A. There's a lot of them. You know, I'm responsible

EXHIBIT

I C._
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mainly to protect the citizens and property of the city,
anq also some outlying counties with the rescue, land,
and water rescues. That's my primaery responsibility,
but there's a lot of administrative stuff that goes
along as well. I do a lot of the documentation,
entering information inteo our database, I also do a lot
of public educatiocn and appearances, and things of that
nature, Some inspections throughout the city are just a
few -- some of the majority and major things that I do.

Q. Now, 1is there a separate entity that's referred
to as Pierre Fire Department, Inc.?

fA. Yeah, there is separation, I'm hired by the City
of Pierre. In order to become a Pierre Fire Department
member, it's through PFD, Inc., which 1is governed by a
board of directors. BAnd there's a process that's in
place there.

Q. Qkay. BAnd who sits on that board of directors?

A, That board of directors is governed —-- the
chairperson is the deputy chief, which is the highest
rank on the volunteer position, which would be the
deputy chief. 2and then there's alsc an assistant chief.
And then we have six captains. We have four engines, a
ladder truck, and a rescue. So those make up to six

captains for a total of eight people.

Q. 2nd are you a member of that board of directors?
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A. I am not.

Q. How does an individual become a member of the
Pierre Volunteer Fire Department?

A, The individual will submit an application, and we
have an interview committee which is typically made up
cf, depending on who can make it to the interview, of
myself, a volunteer chief, and the captain of the engine
company that that person may be assigned to once they
get put on. Once they go through the interview process
and we move forward from there, we complete a background
check. And if the background check is good, we have
them do a medical physical at our expense, the City of
Pierre's expense. And once the medical physical -- the
doctor checks off that says they're fit for duty for the

most part, then they're issued gear and approved to the

city commission -- final appreoval, just to go that
process.
Q. And if I'm understanding you correctly, who owns

the equipment that the Volunteer Fire Department

completes their work with?

A. The stations, the apparatus, their PPE that are

issued are all purchased through my budget, the City of

Pierre funding.

Q. Okay. And when you say "PPE," can you explain to

me what you mean by that?
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:A, Yep. You bet. Persconal Protective Eguipment,
30 that would be your turnout gear, your heavy structure
firefighting gear, your gloves, your helmets, your
boots, the things.

Q. And for terms of service areas, what areas does
the Pierre Fire Department cover?

A, For fire structure response, we cover within the
City of Pierre. We also have -- we do provide some
mutual aid t¢o Fort Pierre at times, and to Pierre Rural
Fire Department, which is a separate entity, at times.
So- the Pierre Fire Department for fires covers
everything within the city limits for normal response.
As far as our rescue, We cover a three-county area. Two
of those counties we cover land and water. One of those
counties we just cover water.

Q. So I'm understanding you correctly, all of the
equipment and real property infrastructure for the
Pierre Fire Department, and utilized by the Pierre

Volunteer Fire Department, are funded by the City of

Pierre?
A, Correct.
Q. Are Volunteer Fire Department firefighters

compensated in any way?

a. They are not,

Q. You guickly described the process by which a
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issue gear, fire turnout gear.

Q. Okay. And they have a rookie status for a set
period?

A. They do. They are considered a rookie
firefighter until they complete the certified
firefighter course and then on a certain length of time.

0. What 1s required for a rookie to become a
cértified firefighter?

A. A firefighter has to go through the state course
of a certified firefighter one and two, state-sponsored
course. It's a series of different classes involving
different tepics and we usually teach that. B2And also
some hands-~on practical training that is required
through the state certification process. And they have
a certain amount of time to get that completed,.

Q. Okay. Now, as a member of the Plerre Volunteer
Fire Department, are individuals required to have their
own personal vehicle?

A, Can you repeat the question?

Q. BAs a member of the Pierre Volunteer Fire
Department, are individual members required to have
their own personal vehicle?

A. Correct,.

Q. And are they required to meet any requirements to

maintain a membership as a volunteer fire department
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member?
A. Yes.
Q. What are those requirements?
a. Each firefighter is responsible for maintaining

at least 25 percent of the calls through a calendar year
starting January 1. And sach firefighter is required to

maintain at least 40 hours of continuing education per

calendar year as well.

Q. And how do individual members meet those training
hours?
A, We offer hundreds of hours of training in-house.

So, for example, if they attend a company-level
training, if they attend a department training, if they
attend a training that is first responder related even
at their work place, they can submit that for
documentation to be approved for training hours that
way. If they attend a fire school somewhere in the
state, if they attend out-of-state, there's basically
anything first responder related they can submit as
training hours for their 40-hour requirement.

Q. And when you referred to minimum run call
regquirements, can you explain that in a little greater
detail? What do you mean by 25 percent minimum run?

A, Sure, We require throughout just to maintain

people being active within the fire department, to have

Pierre Appendix 65



10
11
12
13
14
15
le
17
18
18
20
21
22
23
24

25

22

~ A, It is.

. Q. Okay. And does it indicate what his
participation rate was and the calls from
January lst, 2016, through'August lst, 20162

A. It does. It shows that there was available 75
calls during that timeframe, and Mr. Tronvold had
participated in 38 of those calls, which puts him at
51.35 percent response to available calls.

Q. What is the minimum response -~ excuse me, strike
that.

What's the minimum run call reguirement for
participation of Pierre Volunteer Fire Department
members?

A. On a calendar, January 1 to December 31st, basis,
it;s 25 percent of the calls that are available that
caiendar year.

Q. And on Exhibit 2, the calls that Mr. Tronvold
participated in are dencted by an asterisk on the
left-hand column?

A, Correct.

Q. What happens if a volunteer fireman does not meet
the minimum run reguirements? Doesn't hit that 25
percent in any given calendar year?

.A' What we do is we have a probationary status

because there are certain circumstances where something
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Q. Sc as of August lst, 2016, he'd already met his
minimum training requirements for the 2016 calendar
year, correct?

A, Correct.
2. Now, are there monthly meetings for each of the
enjine companies?

a, There is,.

Q. And what time did those -- strike that.

When did those occur?

A, Engine one, engine two, and engine three meet the
first Monday of every month beginning at 6:30. Engine
four meets the first Thursday of the month starting at
6:30. Ladder truck meets second or the first Thursday
and the third Thursday of every month starting at 6:30,
and rescue meets the fourth Monday every month, starts
at 6:30.

Q. And is attendance at those monthly trainings
mandatory?

A, They are not.

Q. Does attendance at the monthly training sessions
count towards their annual total?

A,  They do.

Q. S0 given that Mr. Tronvold had already completed

40 hours for the calendar year 2016, fair to say he

could have aveided any participatiocn for the remainder
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of the year and still met the minimum requirements of

the Pilerre Volunteer Fire Department?

h. Correct.

0. BAre velunteer firefighters paid an hourly wage?
A, They are not.

Q. Okay. BAre they reimbursed any of their expenses?

A. Cnly if they are traveling outside of town for
training per diem.

Q. So if a Pierre volunteer fireman respecnds to a
fire call within the city limits of the City of Pierrs,
do they receive mileage?

A. No.

Q. And they're not paid for the time they are on
scene?

A, No.

Q. Do they complete a W-2 when they're accepted as a
member of the Plerre Volunteer Fire Department?

A. They do not,

Q. How are they assigned to an engine company?

A, We take a few different things intc
consideration. We take a look at their preference. We
take a look at geographically where they are at within
the city because our engine companies are disbursed
throughout the city. So for a response to a particular

station, we take a look at maybe where they're at. We
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take a look at where they work. But one of the bigger
things, we take a look at the need for a particular
engine company. If somecne's short-handed, got less
folks, we might consider that one as a priority.

Q. Who makes that ultimate decision as far as

assignment?

A, It's a group decision made by the interview

committee, typically.

Q. Now, is there a deferred compensation or Length
of Service award plan in place for the Pierre Fire

Department?

A, There is.
Q. Can you describe that to me?
VA Yes. The program is in place, I believe it was

started back in the 80s, but what it is 1s once you

become what we call a vested member to some extent, once

you've been on the fire department for five years and

you've met your membership requirements -- once you've

been on the fire department for a minimum of five years

and you've met membership requirements for all five
years, you are eligible for the deferred or Length of
Service award program, formally known as the deferred
compensation program.

Q. Okay.

A, That program is, once you retire from the fire
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A, I don't know if that was his intentions,
.Q. There would have been an engine three monthly
meeting that night?
A, Correct.
Q. That's not required?

A. Correct.

Q. A volunteer fireman can get his training from a

variety of other sources and he can choose to attend or

can choose not te?

MR. J. HUGHES: Objection. ILeading.

Foundation.

BY MR. LUCE:

Q. Let me rephrase that. Can a volunteer get
training from other sources besides attending that
particular meeting?

A, Correct.

Q. Bnd did or did not Gerrit Tronvold need that

attendance at that meeting to meet the requirements you

spelled out?

MR. J. HUGHES: Objection. Foundation,
THE WITNESS: Did not.

BY MR. LUCE:

Q. and that's reflected on Exhibit 27

A, Correct.

MR. J. HUGHES: Same obijection.
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BY MR, LUCE:

0. Your understanding at the time of this accident
Gerrit Tronvold was operating his own vehicle?

A, Correct.

Q. He was not summoned for any emergency by the
Pierre Volunteer Fire Department?

A Correct,

Q. You had no control of ~-- the fire department, did

they have any contrel over the operation of his vehicle

that evening.

MR. J. HUGHES: Objection. Foundation. And
calls for a legal coenclusion.

BY MR. LUCE:

Q. Was he acting on behalf of Pierre Volunteer Fire
Department, running any mission, or doing anything on
behalf of the Pierre Volunteer Fire Department at the
time of this accident?

A, No.

MR. J. HUGHES: Obkjecticn. Foundation.

$ir, you have to wait a brief moment to
allow me to object. I ask that the objection be
interposed before the answer.

Objectien. Foundation. Calls for a legal
conclusion,

/77
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BY MR, LUCE:

0. Did anybody with the Pierre Volunteer Fire
Department send Gerrit Tronvold on any mission that
night?

MR. J. HUGHES: Objection. Foundation.
Calls for a legal conclusion.
THE WITNESS: No.

BY MR. LUCE;

Q. Did you ever talk to Gerrit Tronvold about this
acgident?

e I have not.

0. And, again, was Gerrit Tronvold responding to any
fire emergency that had been designated by the Plerre
Volunteer Fire Department?

A. At the time of the accident, he was not.

Q. I don't have anything further.
MR, J. HUGHES: Could I ask that we take a
five-minute break s¢o I can have some exhibits marked?

(A pause in the proceedings at 10:38 a.m.)

BY MR, HAIGH:

Q. Ian, my name is Mark Haigh, and I represent
Lisa Tammen, who is one of the plaintiffs in this case.
I have some questions for you and then I think

Mr. Hughes, who represents Mr. Jurgens, also has some

guestions.
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driving record for volunteer firemen when they weren't
re$ponding to a call?

A, No.

0. BAnd is that something you describe as a frequent
occurrence or you're just aware it has occurred in the
past?

MR. 5., HUGHES: I'm not sure what the
question 1s referring to. Objection.

MR. LUCE: Okay. I don't think both of you
can object.

MR. ABRAHAM: Are you both objecting?

MR. J. HUGHES: I'll join the cobjection,

MR. ABRAHAM: Okay. Fair enough.

MR. J. HUGHES: Maybe just a point of
clarification. Not really an obhjection.

MR. ABRAHAM: No, you're fine.

I don't think I have any additional
questions for you, Mr. Paul.

THE WITNESS: Okay.

BY MR, LUCE:

Q. Ian, I'm Mike Luce, and I represent the Pierre
Volunteer Fire Department. As I understand it from your
testimony, the Pierre Volunteer Fire Department is a
non-profit separate entity, for which the City has

certain authority and control?
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MR. J. HUGHES: Objection. Misstates the
testimony of the witness.
MR. LUCE: Okay.

BY MR. LUCE:

Q. Correct me if I'm wrong on that.
A. Correct.

Q. I am correct?

A. Right.

Q. &and the person from the City who has authority
over this Volunteer Fire Department is yourself?

A. Over the equipment and buildings and some level
over the firefighters.

0. More so than anybody else associated with the
City?

A, Correct.

Q. Somewhat the buck stops with you on the Volunteer
Fire Department as far as the City is concerned?

A. Correct.

Q. Now, we're here today because of an accident that

occurred on Rugust 1 of 2016, which would have been a

Monday. Is that your understanding?
A. Yes.
Q. And as a member of engine three, your

understanding is Gerrit Tronvold was en route to this

monthly meeting you talked about? Or don't you know?
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described in section 5A of page 67

A. Yes.

Q. And then on page 7, and that's a carry over from
section 5, paragraph E, membership requirements. I
believe this is what you've testified to and been asked
a lot of guestions about specifically -- deo you see at
the top of page 7 of 11 that there are provisions on
continuing training and alarm response requirements?

4. Yes, 1 see that.

Q. Were those in effect o¢f August 1 of 20167

A, Yes.

Q. So the continuing training is the member must
attend a minimum of 40 hours continuing fire service
training; is that correct?

A, Forty hours is still current. I believe it's
still worded the same, but it is 40 hours. It is
required, 40 hours.

Q. And then there's also a 25 percent participation
or response, I should say, to 25 percent of the
documented alarms of each calendar year?

A Yes,

Q. And it was your testimony that the participation
detail by staff of the Pierre Fire Department, which is
Defense Exhibit 2, is a document that confirms that

Mr, Tronvold met those requirements; is that correct?
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A, It does not have anything pertaining directly to
Pierre Fire Department. It's a generic emblem with a
blue dress hat.

Q. How about the black polo, does that have the fire
department --

"A. That is exactly what I'm wearing today. It just
says Plerre Fire Department over the left chest area,

Q. And then there's a key. What is the key to?

A, That is a key to open up the fire stations,

Q. Does it apply to open all of the fire station
locations?

A. Yes.

Q. And just so we have this in the record, there's
fire station number one is 219 West Dakota Avenue, 1is
that correct?

A, No, that's inaccurate. Fire station number one
is 215 West Dakota Avenue.

Q. Where is fire station number two?

A. I believe that's 1415 East Erskine.

Q. 2&nd how about fire station number three?

A, I believe it's 721 North Poplar.

Q. And fire station number four?

A, I believe that is 800 block of North Plerce, I
think.

Q. And those are the four fire stations located
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going to that training session or not. He was driving
into town.

Q. If he testified that's where he was going, would
you have any reason to dispute that?

A, I would not.

Q. QOkay. And, again, the training session is net
required?

A. Correct.

MR. J. HUGHES: Well, wait, I'm going to
object on multiple grounds. One of which it calls for a
legal conclusion. It contradicts the orainances. But
you can answer.

MR. LUCE: He did.

Y MR. LUCE:

Q. Is the meeting that occurs after the training

sesslion, is that required?

MR, J. HUGHES: Same objection. There's no

foundation.

THE WITNESS: It is not.

BY MR. LUCE:

Q. Bnd he asked -- go to Exhibit 12, will you,
please.
Mr. Hughes talked about wanting toc be fair with
you when he first asked you about do you know, if you

get a $1,000 deductible, whether you have to repair the
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JURISDICTIONAL STATEMENT

Defendant/Appellee, Pierre Volunteer Fire Department (“Department”),
agrees with the jurisdictional statements proffered by Plaintiffs/Appellees, Lisa A.
Tammen and Randall R. Jurgens.

LEGAL ISSUES

1. Whether Tronvold was acting within the scope of his agency at the time
of the collision?
The circuit court held Tronvold was not acting within the scope of
his agency with the Department at the time of the collision.

Most apposite authorities:

Hass v. Wentzlaff, 2012 S.D. 50, § 20, 816 N.W.2d 96, 102-03

Fiano v. Old Saybrook Fire Company No.1, Inc., 184 A.3d 1218
(Conn. Ct. App. 2018)

Harn v. Cont'l Lumber Co., 506 N.W.2d 91, 95 (S.D. 1993)
Mudlin v. Hills Materials Co., 2005 S.D. 64, { 8, 698 N.W.2d 67, 71
2. Whether the Department has sovereign/governmental immunity from
suit pursuant to SDCL § 21-32A-1?
The circuit court held the Department was immune from suit

pursuant to SDCL § 21-32A-1.

Most apposite authorities

In re Request for Opinion of Supreme Court Relative to
Constitutionality of SDCL 21-32-17, 379 N.W.2d 822, 826 (S.D.
1985)

State ex rel. Board of Trustees v. Russell, 843 S.W.2d 353, 360 (Mo.
1992) (en banc)

Lunsford v. Renn, 700 S.E.2d 94, 100-01 (N.C. Ct. App. 2010)

Vi



Cromwell v. Rapid City Policy Dep’t, 2002 S.D. 100, { 12, 632
N.W.2d 20, 23-24

3. Whether the Department is immune from liability pursuant to SDCL 8§
20-9-457?
The circuit held there were disputed material facts regarding this
immunity.

Most apposite authorities

SDCL § 20-9-45

Fischer v. City of Sioux Falls, 2018 S.D. 71, 11 8-9, 919 N.w.2d
211, 215

Tranby v. Brodock, 348 N.W.2d 458, 461 (S.D. 1984)

Gabriel v. Bauman, 2014 S.D. 30, 1 16, 847 N.W.2d 537, 542-43

REQUEST FOR ORAL ARGUMENT

The Pierre Volunteer Fire Department respectfully requests oral argument.

Vil



STATEMENT OF THE CASE

This appeal arose from an accident in which Defendant, Gerrit Tronvold,
struck the motorcycle on which Lisa Tammen and Randall Jurgens were riding.
At the time of the accident, Tronvold, a volunteer firefighter with the Department,
was on his way to a meeting for the Department, and he was driving his personal
vehicle. Initially, Tammen and Jurgens commenced this action against Gerrit A.
Tronvold alone, alleging only negligence by Tronvold. Tammen and Jurgens later
amended their Complaint, adding the City of Pierre (“City”) and the Department
as defendants, again alleging only negligence on the part of Tronvold, but also
alleging that Tronvold was acting within the scope of his employment with the
City and Department, and that the City and Department were vicariously liable for
Tronvold’s negligence. The City and Department filed separate Answers, both
denying that Tronvold was acting as an agent of the City or Department and
asserting sovereign/governmental immunity.

The City and Department moved for summary judgment on the basis that
Tronvold was not acting within the scope of his agency with the City or
Department and on the basis that the City and Department are entitled to
sovereign/governmental immunity. In addition, the Department moved for
summary judgment based on immunity as a non-profit, volunteer fire department,
pursuant to SDCL § 20-9-45. The circuit court, the Honorable Thomas Trimble
(retired), presiding, concluded Tronvold was not within the scope of his agency

with the City or Department, and they could not be held vicariously liable for



Tronvold’s negligence. Additionally, the circuit court concluded the City and
Department were shielded from liability by governmental liability pursuant to
SDCL § 21-32A-1 et seq., and that such liability was not waived by their purchase
of liability coverage. The court found issues of fact precluded summary judgment
based on the non-profit, volunteer immunity under SDCL § 20-9-45.

Amended Judgment was entered on August 26, 2019, and Notice of Entry
of Judgment was filed on August 27, 2019. Tammen and Jurgens timely filed
separate Notices of Appeal on September 3, 2019, and September 23, 2019,
respectively. In their appeal briefs, Tammen and Jurgens make the same three
arguments: (1) that the circumstances of Tronvold’s volunteer position make his
travel to a Department meeting outside the “going and coming” rule and,
therefore, within the scope of his agency with the City and Department; (2) that
the City had an insurance policy that provided liability coverage for it and the
Department, thereby waiving its sovereign/governmental immunity; and (3) that
the Governmental Liability Endorsement, excluding coverage for non-owned
automobiles, is void for public policy reasons. Neither addressed the

Department’s immunity under SDCL § 20-9-45 in their opening briefs.



STATEMENT OF THE FACTS

At the relevant time period, both Tammen and Jurgens were residents of
Pierre, South Dakota. CR 3.! On August 1, 2016, Plaintiffs were traveling by
motorcycle on South Dakota Highway 1804. CR 3. At that same time, Tronvold
was traveling in his personally-owned pickup truck and attempted to make a left
turn onto SD Hwy 1804. CR 3. Tammen and Jurgens allege that Tronvold failed
to stop or failed to yield the right of way, entered the intersection, and collided
with the motorcycle on which Tammen and Jurgens were riding. CR 4. Tammen
and Jurgens were both seriously injured. CR 4.

At the time of the accident, Tronvold was a volunteer firefighter with the
Department. Tronvold was not an “employee” of the Department and he received
no compensation or even a W-2 from the Department. CR 236. The Department
Is a non-profit corporation and was established in 1925. CR 251. All of the
Department’s firefighters are volunteers, who are not compensated by way of
wages, mileage or expenses. CR 251-52. They are reimbursed only for expenses
In connection with out-of-town-training, but not for travel within the city. CR
252. The volunteers receive some discounts and can participate in a Length of
Service Award Program with the Department. CR 465, 472.

On the day of the accident, Tronvold was traveling to a monthly training
meeting of the Department. CR 248, 250. Throughout this case, it has been

undisputed that Tronvold was not responding to a fire or other emergency call.

1 All factual citations are to the certified record, as indicated by the designation “CR.”
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CR 248, 250. In fact, both Tammen and Jurgens admitted in their responses to the
Department’s statement of undisputed material facts that Tronvold “was not
summoned for any emergency” and he “was not responding to any emergency.”
CR 251, 253, 553, 555, 690, 696.

No one with the Department sent Tronvold on a mission that night. CR
467. Tronvold was considered a rookie firefighter with the Department because
he had not yet taken the certified firefighter course. CR 249. However, Tronvold
had already completed 64 hours of training, more than the 40 hours required under
the Department’s by-laws. CR 249, 464. In addition, Tronvold had participated in
over 51% of the Department’s calls for that calendar year, double the 25%
minimum requirement. CR 249; 464. By the day of the accident, Tronvold had
met all requirements to take the certification test, which was scheduled for the next
day, August 2, 2016. CR 249.

The 40 hours of required training could be satisfied through a variety of
resources, including the Department’s monthly training meetings. CR 250, 466.
The monthly training meetings were held on Mondays, and while volunteers are
encouraged to attend, they are not mandatory. CR 250, 464. Although Tronvold
was on his way to the Department’s monthly training meeting at the time of the
accident, his attendance there was not required, as he already had sufficient
training hours. CR 250, 464-65, 467.

Tronvold had his own personal liability policy that covered the accident.

The City participates in a public entity risk sharing pool with the South Dakota
4



Public Assurance Alliance, which provides liability coverage to the City. CR 252,
193.

The Department was also covered by an insurance policy issued by
Continental Western Insurance Company. CR 252, 275-455. The Business Auto
Coverage Form of that Policy provides: “We will pay all sums an ‘insured’
legally must pay as damages because of ‘bodily injury’ or ‘property damages’ to
which this insurance applies, cause by an ‘accident’ and resulting from the
ownership, maintenance or use of a covered ‘auto’.” CR 417. While “insured” is
later defined in Section I, A. 1. (CR 417), the policy contained an Auto
Enhancement Endorsement, which amended and broadened that definition. CR
456. Under the Auto Enhancement Endorsement, “insureds” include employees
using an auto not owned by the Department, “but only for an official emergency
response.” CR 456 (emphasis added).

The Department’s insurance policy contains an amendatory endorsement,
which provides:

This endorsement modifies insurance under the following:

COMMERCIAL GENERAL LIABILITY COVERAGE FORM

BUSINESS AUTO COVERAGE FORM

COMMERCIAL LIABILITY UMBRELLA COVERAGE FORM

COMMERCIAL EXCESS LIABILITY COVERAGE FORM

A. It is both your and our understanding that you wish to fully invoke

and take advantage of all immunities you and/or any other insured
has or has been granted against liabilities, including, without implied

limitation, immunities which would be waived by the purchase of
insurance.



B. This insurance does not include coverage for any liability or “suit”
for damages which is barred by the doctrines of sovereign immunity
or governmental immunity, as set forth in South Dakota Codified
Laws 88 21-32A- et seq.

C. This insurance does not afford any coverage that would constitute a
waiver of any sovereign immunity or government immunity, as set
forth in South Dakota Codified Laws 88 21 -32A-1 et seq.

CR 326.2 The Continental Western policy does not provide liability coverage for
this accident. Jurgens even admitted in the response to the Departments statement
of undisputed facts that there “is no liability insurance provided for this accident.”
CR 253, 696.

Tammen and Jurgens initially brought suit only against Tronvold (CR 3-6),
and later amended their Complaint alleging no more than simple negligence. CR
83-93. Count I of the First Amended Complaint alleges “NEGLIGENCE
(Personal Injury),” and claimed that Tronvold breached his duties of care “by
operating his motor vehicle in a negligent manner and using his motor vehicle in a
negligent manner.” CR 86. Tammen and Jurgens alleged “breach of each and all

of these duties by Defendant Tronvold constitute negligence as matter of law. . . .”

CR 87. Later, they allege that as “a direct and proximate result of Defendant

2 As previously mentioned, the vehicle Tronvold was operating was his own pickup
truck, and was not owned by the Department. The Continental Western policy provided
various coverages. CR 252. The coverage at issue here, since this involved a motor
vehicle accident, was the business auto coverage. The general liability policy excluded
coverage for injuries or damages “arising out of the use” of an auto. CR 345. Tronvold
submitted a claim for the damage to his truck under a different policy provision. CR 253.
That provision only required him to be en route to a function that was part of his duties as
a volunteer for coverage to apply. CR 253. That is not the policy provision, however,
applicable to a liability claim, which is what is involved here.



Tronvold’s negligence, which negligence is imputed to Defendants,” they were
injured. CR 91-92. There is no mention of gross negligence or willful and
wanton conduct in the entire First Amended Complaint, nor is there any claim
against the Department for negligent hiring, or any direct claim of negligence
against the Department. CR 83-93.

The City and the Department each moved for summary judgment based on
the fact that Tronvold was not an agent or employee acting within the scope of his
agency at the time of the accident and that they are immune from suit under
sovereign immunity. CR 165-180; CR 261-267. The Department also based its
motion for summary judgment on SDCL 8§ 20-9-45, which affords immunity to a
volunteer fire department. CR 267. The Department’s Brief in Support of Motion
for Summary Judgment is the first time the certified record contains any mention
at all of gross negligence. See generally Certified Record.

These facts, applied to the relevant authorities below, demonstrate that at
the time of the accident, Tronvold was not acting in the scope of his agency with
the Department at the time of the accident. Further, there exists no insurance
coverage for the Department for this lawsuit or for Tammen’s and Jurgens’
injuries, and sovereign immunity applies and protects the Department from this

suit. Finally, the Department is entitled to immunity under SDCL § 20-9-45.



ARGUMENT AND AUTHORITIES

Standard of Review

The Court recently summarized the standard of review of a circuit court’s
entry of summary judgment:

We review a circuit court’s entry of summary judgment under the de

novo standard of review.” . . . When conducting a de novo review,

“[w]e give no deference to the circuit court’s decision[.]” . . . “Our

task on appeal is to determine only whether a genuine issue of

material fact exists and whether the law was correctly applied.” . . .

“Unsupported conclusions and speculative statements do not raise a

genuine issue of fact.” . . . “[T]his Court will affirm the circuit

court’s ruling granting a motion for summary judgment if any basis

exists to support the ruling.”. . . .

Estate of Stoebner v. Huether, 2019 S.D. 58, 1 16, 935 N.W.2d 262, 266-67
(internal and other citations omitted).

Summary judgment is particularly suited for the issues in this case, as it
involves legal questions regarding whether sovereign immunity applies and
whether there exists coverage under an insurance policy, both questions of law.
See Brown Eyes v. South Dakota Dep't of Soc. Servs., 2001 S.D. 81, { 6, 630
N.W.2d 501, 505; Lowery Constr. & Concrete, LLC v. Owners Ins. Co., 2017 S.D.
53,997,901 N.W.2d 481, 484 (“the interpretation of an insurance contract presents
a question of law, which we review de novo.”). This Court can affirm the circuit
court’s ruling on any basis supported by the record. See Wolff v. Sec'y of S.
Dakota Game, Fish & Parks Dep't, 1996 S.D. 23, 1 32, 544 N.W.2d 531, 537 (“it

is a well entrenched rule of this Court that, where a judgment is correct, it will not

be reversed even though it is based on erroneous conclusions or wrong reasons... .
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In fact, this Court has gone so far as to state that, ‘[sJummary judgment will be
affirmed if there exists any basis which would support the trial court's ruling.””
(quoting St. Paul Fire & Marine Ins. v. Schilling, 520 N.W.2d 884, 886 (S.D.
1994)) (other citations omitted).

A. The Department is Not Liable for Tronvold’s Actions

1. Tronvold Was Not Acting within the
Scope of His Agency for the Department

Tammen and Jurgens seek to hold the Department liable for Tronvold’s
actions and alleged negligence via respondeat superior. See Tammen’s Brief, p. 9;
Jurgens Brief, p. 12-13. Yet, neither Tammen nor Jurgens establish that Tronvold
was an agent of the Department, but instead jump to whether the exception to the
“going and coming rule” applies. As explained below, the “going and coming
rule” applies in the context of workers’ compensation, and an exception to that
rule allows for a finding that an employee was within the scope of his employment
under certain circumstances. Such a rule and its exception do not lend support to
Tammen’s and Jurgens’ argument that Tronvold was acting within the scope of his
duties as a volunteer firefighter at the time of the accident.

There has been no showing, factually or legally, that Tronvold was acting
as an employee or agent of the Department at the time of the accident. Tammen
states, without citation to any authority, that “Tronvold was acting as an agent
within the scope of his employment, because he was required to drive his own

personal vehicle, while carrying equipment issue to him by the PVFD, to engine



company training for the benefit of the PVFD and the City of Pierre.” These facts
are simply insufficient to establish that Tronvold was within the scope of his
agency with the PVFD at the time of his accident.

“Respondeat superior is ‘a legal fiction designed to bypass impecunious
individual tortfeasors for the deep pocket of a vicarious tortfeasor.”” Bernie v.
Catholic Diocese of Sioux Falls, 2012 S.D. 63, { 8, 821 N.W.2d 232, 237 (quoting
Bass v. Happy Rest, Inc., 507 N.W.2d 317, 320 (S.D. 1993)). “Under the doctrine
of respondeat superior, an employer or principal may be held liable for ‘the
employee’s or agent’s wrongful acts committed within the scope of the
employment or agency.”” Bernie, 2012 S.D. 63, 1 8, 821 N.W.2d at 237 (quoting
Hass v. Wentzlaff, 2012 S.D. 50, § 20, 816 N.W.2d 96, 102-03)) (emphasis added).
Tronvold was not an employee or an agent of the Department at the time of the
accident.

Unquestionably, Tronvold was not an “employee,” as the facts establish he
was a volunteer firefighter, who received no compensation from the Department.
Thus, the only avenue for respondeat superior liability is through agency.
“Agency is the fiduciary relationship that arises when one person (a “principal”)
manifests assent to another person (an “agent”) that the agent shall act on the
principal’s behalf and subject to the principal’s control, and the agent manifests
assent or otherwise consents so to act.” RESTATEMENT (THIRD) OF AGENCY 8§

1.01 (2006). “When an agent is not an employee, the principal lacks the right to
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control the manner and means of the agent’s physical conduct in how work is
performed.” RESTATEMENT (THIRD) OF AGENCY § 7.07 (2006).

The Court in Hass, explained the concept of respondeat superior and the
factors taken into consideration to determine whether the principle is liable for an
agent’s acts:

“The doctrine of respondeat superior ‘hold[s] an employer or
principal liable for the employee’s or agent’s wrongful acts
committed within the scope of the employment or agency.’ . ..

‘[ TThe question of whether the act of a servant was within the scope
of employment must, in most cases, be a question of fact for the
jury.”” ... We apply a two-part test when analyzing vicarious
liability claims. . . . “[T]he fact finder must first determine whether
the [act] was wholly motivated by the agent's personal interests or
whether the act had a dual purpose, that is, to serve the master and to
further personal interests.” . . . “When a servant acts with an
intention to serve solely his own interests, this act is not within the
scope of employment and his master may not be held liable for it.” . .
. “If the act was for a dual purpose, the fact finder must then
consider the case presented and the factors relevant to the act’s
foreseeability in order to determine whether a nexus of foreseeability
existed between the agent's employment and the activity which
caused the injury.” . . . “If such a nexus exists, the fact finder must,
finally, consider whether the conduct is so unusual or startling that it
would be unfair to include the loss caused by the injury among the
costs of the employer's business.”

Hass, 2012 S.D. 50, 11 20-21, 816 N.W.2d at 102-03 (internal and other citations
omitted). “An essential focus of inquiry remains: Were the [agent’s] acts in
furtherance of his [agency]? If the answer is yes, then employer liability may exist
even if his [agent’s] conduct was expressly forbidden by the [principal] ... When

a[n agent] acts with an intention to serve solely his own interests, this act is not
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within the scope of employment, and [the principal] may not be held liable for it.”
Id. at 23, 816 N.W.2d at 103-04.

Under these guidelines, it becomes clear that Tronvold was not within the
scope of his agency with the PVFD at the time of the accident. As noted above,
Tronvold was driving his own personal vehicle at the time. He was not on his way
to a fire or other emergency; rather, he was en route to a meeting for the
Department, a meeting that he was not required to attend, because at that point in
time, Tronvold had already satisfied the requisite hours of training. No one with
the Department sent Tronvold on a mission that night. And, there is no evidence
that the Department provided any direction to Tronvold that night — for example,
no one told Tronvold when to leave, what way to take to get there, or what he
could or could not do on his way there. These facts demonstrate Tronvold was not
acting with the scope of his agency with the Department, a conclusion supported
by a case involving very similar allegations and facts, Fiano v. Old Saybrook Fire
Company No.1, Inc., 184 A.3d 1218 (Conn. Ct. App. 2018), aff'd, 209 A.3d 629
(Conn. 2019).

In Fiano, the plaintiff was seriously injured when he was struck by James
Smith, a volunteer firefighter who was driving his own vehicle. Fiano, 184 A.3d
at 1220-21. At the time of the accident, Smith was departing the fire department
premises after having spent time there “monitoring the radio for emergency calls.”
Id. at 1229. The fire department (and the town, which was also sued), moved for

summary judgment, arguing Smith was not acting for their benefit at the time of
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the accident. See id. at 1224-25. The trial court agreed and granted the motion for
summary judgment.

On appeal, the plaintiff argued there was a genuine issue of material fact
regarding whether Smith was acting in the course of employment or official duties
at the time of the accident. See id. at 1228. The court noted that “whether an
agent is serving the benefit of his employer is generally a question of fact, there
are instances, such as the present case, where the question is so obvious that it
becomes one of law.” Id. at 1230 (other citations omitted). In determining the
Issue on appeal, the court recited the following relevant facts, which are strikingly
similar to the facts here, and rejected arguments similar to those made by Tammen
and Jurgens:

Smith became a junior member of the fire company in 2012. As a
junior member, he was authorized to fight exterior fires and respond
to other emergency calls. Smith possessed an electronic key fob that
enabled him to enter the firehouse during the day. Smith, along with
the other members of the fire company, was encouraged to spend
time at the firehouse monitoring the radio for emergency calls in
order to quicken response times, perform training exercises, and to
build comradery with one another. In order to entice members to
spend time at the firehouse, the fire company provided televisions,
computers, a weight room, laundry facilities, and showers.

The fire company utilized a “points system” in order to track a
firefighter’s participation and the firefighters were required to
obtain a minimum number of points in order to maintain active
membership. Firefighters earned points by responding to emergency
calls, staffing the firehouse during emergencies, and, at the fire
company’s discretion, spending time at the firehouse waiting for a
call. Additionally, although the fire company is a volunteer
department, the town’s firefighters received monetary compensation
for their duties. Full members of the fire company are eligible for
pensions and receive tax abatements from the town. Members are

13



also paid in the event they respond to a brush fire. Prior to the
accident, Smith personally received payment for his time spent
staffing the firehouse during emergencies.

As a junior member, Smith was not allowed to drive any of the fire

company’s vehicles. Thus, Smith used his personal vehicle to

respond to emergency calls, travel to and from the firehouse, and to

attend training. Using this vehicle, Smith also would transport other

members of the company to emergencies and other fire company

related events. The fire company instructed how its members were to

use their personal vehicles when responding to emergencies, such as

how to properly park at the scene. In his personal vehicle, Smith

kept his company issued firefighting equipment, which included a

helmet, coat, bunker pants, and fire boots. His vehicle was adorned

with a special license plate that identified him as a member of the

fire company, which grants him access to closed roads during

emergencies.

Id. at 1228-29 (emphasis added).

The plaintiff argued Smith was acting with the scope of his employment or
agency in part because he “provided a benefit to the defendants because he went to
the firehouse on the day of the accident in order to respond to emergency calls,
and that the fire company, generally, encourage this activity because it quickened
response times.” This is an argument very similar to that made by Tammen and
Jurgens, but even more compelling than here, since Smith was actually leaving the
fire department, where he participated in calls and was on the department’s
property when the accident occurred. In Fiano, there was also evidence that Smith
kept his firefighting equipment in his personal truck, and had a firefighter license
plate, facts also relied upon by Tammen and Jurgens here. Faced with these

similar and some more compelling facts, the court in Fiano concluded Smith was

not acting with the scope of his employment or official duties. Id. at 1230-31.
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The same conclusion is warranted here — Tronvold was on his way to a
meeting that was not required, he was not directed by the Department to attend the
meeting or how he should get to the meeting should he attend, he was driving his
personal vehicle, and the accident did not occur on fire department premises.

Such undisputed facts support a finding that vicarious liability should not be
imposed on the Department.

2. Workers’ Compensation Principles Do Not Establish Vicarious Liability

In an attempt to establish the Department’s liability for Tronvold’s
negligence where none exists, Tammen and Jurgens rely on workers’
compensation principles and an exception to the “going and coming” rule, which
states that generally, employees injured on their way to work or their way home
from work, are not within the scope of their employment an not entitled to
workers’ compensation benefits. Tammen and Jurgens argue that the exception to
the going and coming rule is applicable here, such that Tronvold, on his way to a
meeting, should be found with the scope of his agency for the Department. The
Department maintains that Tronvold was not acting within the scope of his agency
under workers’ compensation or any other principles of law.3

First, the going and coming rule is a workers’ compensation rule used to
determine compensability; it is not a rule used to determine vicarious liability. See

e.g. South Dakota Pub. Entity Pool for Liab. v. Winger, 1997 S.D. 77, 1 19, 566

3 To the extent applicable, the Department incorporates the arguments and authorities
presented by the City regarding this issue.
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N.W.2d 125, 131 (explaining the going and coming rule states that “[g]enerally,
employees injured while going to and coming from work are not covered.”).* The
Court has apparently never applied this rule to determine whether an agent was
acting within the scope of his agency outside the context of workers’
compensation, and neither Tammen nor Jurgens cite to such authority. Indeed,
every single one of the cases cited by Tammen and Jurgens in support of applying
the exception to the going and coming rule involve an actual employee, who was
unquestionably on his way to work. See Tammen Brief, pp. 11-16 and cases cited
therein.

In this case, Tronvold was indisputably not an employee, and he was on his
way to a meeting, not on his way to work. As such, the personal vehicle exception
to the going and coming rule also has no application here. Further, whether a
person is acting within the scope of employment or agency is different in the
context of workers’ compensation than in the context of respondeat superior. See
e.g. Fiano v. Old Saybrook Fire Company No. 1, Inc., 209 A.3d 629, 640-42
(Conn. 2019). The Connecticut Supreme Court in Fiano was faced with a similar

(133

argument and noted that “‘courts have repeatedly noted the distinction between

[workers’] compensation law and the theory of vicarious liability.” Id.

4 In Winger, the Court noted that it will look to “workers’ compensation cases because
those decisions are useful in exploring the themes surrounding scope of employment
questions. Yet we are not bound here to liberally construe coverage as we are in workers’
compensation matters.” Winger, 1997 S.D. 77, { 8, 566 N.W.2d 125, 128. But, in that
case, there was no question that Winger was an employee, and the question was whether
he was acting within the scope of his employment. Here, Tronvold is indisputably not an
employee of the Department.
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The court explained that workers’ compensation principles are not helpful
to determining whether a volunteer fireman was acting within the scope of his
duties in terms of respondeat superior:

Even if we were to assume that Smith was acting within the scope of
his employment for purposes of workers’ compensation law—an
issue on which we express no opinion—that would not necessarily
mean that he was acting within the scope of his employment for
purposes of imposing vicarious liability on his employer. The public
policies underlying workers' compensation and the doctrine of
respondeat superior are very different. Specifically, “[t]he purpose
of the [workers'] compensation statute is to compensate the worker
for injuries arising out of and in the course of employment, without
regard to fault, by imposing a form of strict liability on the
employer.... The Workers' Compensation Act compromise[s] an
employee's right to a [common-law] tort action for work related
injuries in return for relatively quick and certain compensation.” . . .
In contrast, the public policy underlying the doctrine of respondeat
superior is that “substantial justice is best served by making a master
responsible for the injuries caused by his servant acting in his
service, when set to work by him to prosecute his private ends, with
the expectation of deriving from that work private benefit.” . . .
Accordingly, although there may be some overlap in the factors to
be considered in determining whether an employee is acting within
the scope of his employment for purposes of workers' compensation
law—many of which are established by statute—and the factors to
be considered under the doctrine of respondeat superior, there is no
reason to expect that those factors will be identical in all respects.
We conclude, therefore, that, even if the plaintiff were correct that
Smith was acting within the scope of his employment for purposes
of workers' compensation law at the time of the accident because he
was in close proximity to the firehouse, where he had been engaged
in fire duties for purposes of § 7-314, Smith was not acting within
the scope of his employment for purposes of establishing vicarious
liability because he was engaged in the pursuit of purely personal
affairs and was not acting for the benefit of or under the control of
the fire department when the accident occurred.

Id. (emphasis added).
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The same logic applies here. In fact, the Court has recognized that
workers’ compensation is distinct from ordinary tort law. See Steinberg v. South
Dakota Dep'’t of Military & Veterans Affairs, 2000 S.D. 36, { 15, 607 N.W.2d 596,
602. “The purpose behind the South Dakota Worker’s Compensation Act is
twofold. First, the worker’s compensation provision is to provide an injured
employee a remedy which is both expeditious and independent of proof of fault. . .
Secondly, the legislation is to provide employers and co-employees a liability
which is limited and determinate. . . . To this end, the legislation employs the
highest standard of liability possible.” Harn v. Cont'l Lumber Co., 506 N.W.2d
91, 95 (S.D. 1993) (internal and other citations omitted) (emphasis added). Thus,
“it is the public policy of this state that worker’s compensation statutes be
liberally construed in favor of injured employees, and to effectuate the purpose of
the workers' compensation system. . . . The overall purpose of the worker’s
compensation act is to compensate an employee and dependents for the loss of
income-earning ability where the loss is caused by injury, disability or death due
to an employment-related accident, casualty or disease.” Thomas v. Custer State
Hosp., 511 N.W.2d 576, 579 (S.D. 1994). And specifically, the Court construes
the phrase “‘arising out of and in the course of employment’ liberally” in the
context of workers’ compensation benefits. Mudlin v. Hills Materials Co., 2005
S.D. 64,138,698 N.w.2d 67, 71.

These presumptions and public policies do not exist in ordinary personal

injury/negligence cases. In light of these important differences between workers’
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compensation purposes and rules (such as the going and coming rule and the
personal vehicle exception), and civil cases and rules (such as respondeat superior
and vicarious liability), the Department respectfully submits that a finding that an
employee is within the scope of employment for workers’ compensation purposes
is not determinative of whether an agent (not an employee) is within the scope of
his agency for respondeat superior/vicarious liability purposes.

Even if those were applied, the determination is the same: Tronvold was
not acting within the scope of his agency for the Department at the time of the
accident. As acknowledged by Tammen, the “controlling factors” for determining
whether an employee on his way to or from work is within the scope of his agency
and falls outside the going and coming rule are “travel pay, custom and usage, and
company policy.” Mudlin, 2005 S.D. 64, { 18, 698 N.W.2d at 74. The facts of
Mudlin are distinguishable from the present:

Mudlin’s crew was performing road construction at a remote
job site which was 125 miles from the company’s base location.
Because employees were required to travel from the company's base
location to the job site in order to perform their individual job duties,
it can be said that the journey between the base location and the job
site was naturally related to the employment.

Additionally, Hills has a specific policy governing travel from
its base location in Rapid City to remote job sites. This policy
expressly requires employees “to furnish personal transportation to
the jobsite” when company vehicles are unavailable and establishes
partial reimbursement for travel expenses. As indicated, prior to the
day of the accident Mudlin had used her personal vehicle to travel to
the job site on a number of occasions and Hills had provided partial
reimbursement for her travel expenses. Therefore, Mudlin’s journey
to Faith on the date of the accident was impliedly authorized by Hills
and, as such, was “in the course of employment.”
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At the time of the accident, Mudlin was traveling from her
employer’s base location to a remote job site. Pursuant to company
policy, this was a trip Mudlin was required to make for which she
was to be partially reimbursed. In summary, the controlling factors
here are travel pay, custom and usage, and company policy.

Mudlin’s travel extended beyond an employee’s normal commute to

or from work, and falls outside of the “going and coming” rule.

Id. at ] 16-18, 698 N.W.2d at 73-74. The Court held, “[b]ased on the above, it
has not been shown that the trial court erred in holding that the injuries Mudlin
sustained “arose out of and in the course of the employment.” Id. at  19.

In this case, Tronvold was not paid, either for his time attending the
meetings or for emergencies, nor was he reimbursed for in-town travel expenses to
attend them. The “custom and usage” reveals the same — that none of the
volunteer firefighters were paid either for their time or reimbursed for travel
expenses. Volunteers with the Department utilized their private vehicles, and
there is no evidence that the Department dictated the means or direction to get to
the fire house. Further, the Department’s “company policy” required 40 hours of
training and participation in 25% of calls. At the time of the accident, Tronvold
had already completed more than the required numbers of training hours and
participated in double the required number of calls, making his presence at the
meeting that night completely optional.

In short, the controlling factors identified by this Court in determining

whether an employee on his way to work is within the scope of employment

demonstrate that Tronvold, who was not even an employee on his way to work,

20



was not within the scope of his agency with the Department. Thus, even if the
Court were to apply workers’ compensation principles espoused by Tammen and
Jurgens, the result is the same — Tronvold was not acting with the scope of his
agency with the Department at the time of the accident, and the Department is not
vicariously liable for Tronvold’s negligence.

B. The Department is Immune from Suit under Sovereign Immunity

If Tronvold were an agent of the Department and acting within the scope of
that agency at the time of the accident, the Department is, in any event, immune
from suit via sovereign/governmental immunity. “Sovereign immunity is the right
of public entities to be free from liability for tort claims unless waived by
legislative enactment.” Brown Eyes, 2001 S.D. 81, 1 5, 630 N.W.2d at 505 (other
citations omitted). “In the absence of constitutional or statutory authority, an
action cannot be maintained against the State.” Id. (other citations omitted).

Sovereign immunity can be waived, but only “[t]o the extent such liability
insurance is purchased pursuant to 8 21-32-15 and to the extent coverage is
afforded thereunder.” SDCL § 21-32-16. Without insurance and coverage,
sovereign immunity remains and applies. See SDCL § 21-32-17 (“Except as
provided in 8 21-32-16, any employee, officer, or agent of the state, while acting
within the scope of his employment or agency, whether such acts are ministerial or
discretionary, is immune from suit or liability for damages brought against him in
either his individual or official capacity.”). “In 1986, the Legislature extended

sovereign immunity and the waiver provisions of SDCL chapter 21-32 to all
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public entities.” Unruh v. Davison Cty., 2008 S.D. 9, 1 10, 744 N.W.2d 839, 843
(citing SDCL 21-32A-1) (“To the extent that any public entity, other than the
state, participates in a risk sharing pool or purchases liability insurance and to the
extent that coverage is afforded thereunder, the public entity shall be deemed to
have waived the common law doctrine of sovereign immunity and shall be deemed
to have consented to suit in the same manner that any other party may be sued.
The waiver contained in this section and 88 21-32A-2 and 21-32A-3 is subject to
the provisions of § 3-22-17.”)).

Thus, in order to establish a waiver of sovereign immunity by the
Department, Tammen and Jurgens must establish two things: (1) liability
insurance was purchased and (2) coverage is afforded to the defendants under that
liability insurance. See In re Request for Opinion of Supreme Court Relative to
Constitutionality of SDCL 21-32-17, 379 N.W.2d 822, 826 (S.D. 1985) (“Under
SDCL 21-32-16 the legislature waived the common law doctrine of sovereign
immunity “[t]o the extent such liability insurance is purchased” and “to the extent
coverage is afforded thereunder.”); Cromwell v. Rapid City Policy Dep’t, 2002
S.D. 100, 1 19, 632 N.W.2d 20, 25. Itis Tammen’s and Jurgens’ burden to
establish that the Department has waived its immunity and their burden to
establish “the existence of insurance and that it covers the particular claim.” See
57 AM.JUR.2D Municipal Tort Liability § 22. They have not and cannot sustain

that burden.
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There are three policies that provide liability coverage to the City and/or the
Department: (1) Governmental Liability Coverage issued to the City of Pierre by
the South Dakota Public Assurance Alliance for the City of Pierre; (2) Automobile
Liability Coverage issued to the City of Pierre by the South Dakota Public
Assurance Alliance; and (3) the Continental Western Insurance policy issued to
the Pierre Volunteer Fire Department. In her Brief, Tammen states that the first
policy, the “the Governmental Liability Coverage” does not apply here. See
Tammen Brief, p. 24.> Further, the Automobile Liability Coverage issued to the
City by the South Dakota Public Assurance Alliance does not extend coverage to
the Department for Tronvold’s acts, and Tammen and Jurgens do not argue that it
does. Rather, as to the Department, the only possible coverage for Tronvold’s
negligence — and possible waiver of sovereign immunity — is through the
Continental Western policy issued to the Department.

1. There is No Coverage for the Accident

The Department did not waive sovereign immunity because there is no
coverage for Tronvold’s alleged actions. The Continental Western liability policy
provides liability coverage such as that sought to apply here, but only to its
“insureds.” CR 456. “Insureds” includes an “employee” of the Department
“while using a covered ‘auto’ you don’t own, but only for an official emergency

response authorized by you.” CR 456 (emphasis added). Unquestionably, at the

® Jurgens refers to and relies on Tammen’s arguments and authorities in regarding to the
issue of sovereign immunity.
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time of the accident, Tronvold was not engaged in an “official emergency
response.” As noted, both Tammen and Jurgens admitted in their responses to the
Department’s statement of undisputed material facts that Tronvold “was not
responding to any emergency.” CR 253, 555, 696. Jurgens even admitted there
“is no liability insurance provided for this accident.” CR 696.

Tronvold was not an insured under this policy and there is no coverage for
the accident he allegedly caused, as a matter of law. Without coverage, there is no
waiver of the Department’s sovereign immunity. See In re SDCL 21-32-17, 379
N.W.2d at 826.

2. Sovereign or Governmental Immunity is Expressly Maintained

Further, even if there were coverage, which is denied, the Department’s
sovereign immunity was expressly maintained by the terms of the amendatory
endorsement to the Department’s Continental Western policy. That endorsement
specifically states that any coverage provided under the policy does not waive
sovereign or other immunity:

A. It is both your and our understanding that you wish to fully invoke
and take advantage of all immunities you and/or any other insured
has or has been granted against liabilities, including, without implied
limitation, immunities which would be waived by the purchase of
insurance.

B. This insurance does not include coverage for any liability or “suit”
for damages which is barred by the doctrines of sovereign immunity

or governmental immunity, as set forth in South Dakota Codified
Laws 88 21-32A- et seq.
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C. This insurance does not afford any coverage that would constitute a
waiver of any sovereign immunity or government immunity, as set
forth in South Dakota Codified Laws 8§ 21 -32A-1 et seq.

CR 326.

Tammen’s and Jurgens’ only response to this amendatory endorsement is
their argument that such an endorsement is void for public policy reasons. See
Tammen’s Brief, pp. 27-31. In Truman v. Griese, 2009 S.D. 8, 1 13, 762 N.W.2d
75, 79, while not specifically addressing the exclusions in this case, the Court
recognized that a liability policy issued to a state entity may exclude coverage for
certain claims. Other courts have specifically addressed this precise argument,
with all of them concluding that such an endorsement is valid, such that the
governmental entity’s sovereign immunity remains in tact. For example, in State
ex rel. Board of Trustees v. Russell, 843 S.W.2d 353, 360 (Mo. 1992) (en banc),
the Missouri Supreme Court considered a similar endorsement that stated:
“NOTHING CONTAINED IN THIS POLICY (OR THIS ENDORSEMENT
THERETO SHALL CONSTITUTE ANY WAIVER OR WHATEVER KIND OF
THESE DEFENSES OF SOVEREIGN IMMUNITY OR OFFICE IMMUNITY.”
Id. Like South Dakota, Missouri allows an entity to waive its sovereign immunity,
but only “to the extent of the insurance” purchased. Id. The court held the
“endorsement disclaiming coverage of any claim barred by the doctrine of
sovereign immunity avoids any waiver of sovereign immunity in this suit.” Id.
See also Hendrick v. Curators of Univ. of Missouri, 308 S.W.3d 740, 744 (Mo.

2010) (court decisions have held that “an express non-waiver provision in a
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liability insurance policy purchased by a government entity defeats any waiver of
sovereign immunity.”).

The Missouri Supreme Court reaffirmed this view in State ex rel. City of
Grandview v. Grate, 490 S.W.3d 368, 372 (Mo. 2016), stating, “the City is a
municipality entitled to sovereign immunity so long as it is engaged in a
governmental function or the claims against it do not fall within one of the
statutory exceptions to immunity. The operation of a police department is a
governmental function sovereign immunity. While the City purchased insurance
coverage, the policy expressly disclaims a waiver of sovereign immunity, and
provides coverage to the City only for those claims for which sovereign immunity
has been statutorily waived. Therefore, the City did not waive sovereign immunity
when it purchased an insurance policy that disclaimed coverage for any actions
that would be prohibited by sovereign immunity.” Id. (emphasis added).

In Lunsford v. Renn, 700 S.E.2d 94, 100-01 (N.C. Ct. App. 2010), the city’s
liability policy contained a “Sovereign Immunity Non—Waiver Endorsement” that
stated: “In consideration of the premium charged, it is hereby agreed and
understood that the policy(ies) coverage part(s) or coverage form(s) issued by us
provide(s) no coverage for any “occurrence”, “offense”, “accident”, “wrongful
act”, claim or suit for which any insured would otherwise have an exemption or no
liability because of sovereign immunity, any governmental tort claims act or laws,

or any other state or federal law. Nothing in this policy, coverage part or

coverage form waives sovereign immunity for any insured.” 1d. (emphasis added).
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Relying on a similar case, the court in Lunsford held the city’s liability
policy “is not intended by the insured to waive its governmental immunity as
allowed by North Carolina General Statutes Sec. 153A-435. Accordingly, subject
to this policy and the Limits of Liability shown on the Declarations, this policy
provides coverage only for occurrences or wrongful acts for which the defense of
governmental immunity is clearly not applicable or for which, after the defenses is
asserted, a court of competent jurisdiction determines the defense of governmental
immunity not to be applicable.” Id. (other citations omitted). The court, therefore,
held, “[s]ince the record shows that defendants have not waived governmental
immunity through their insurance policy, summary judgment was proper on this
issue.” Id. See also Yarbrough v. East Wake First Charter Sch., 108 F.Supp.3d
331, 338-39 (E.D.N.C. 2015) (noting non-waiver “endorsements preclude the
waiver of governmental immunity because they limit the extent of coverage” and
holding the defendant “did not waive its governmental immunity by purchasing
liability insurance.”) (other citations omitted). See also Lively v. City of Blackfoot,
416 P.2d 27, 30 (Idaho 1966) (holding “[t]he municipality is not required under
law to purchase such insurance, and it therefore follows that a municipality may
itself determine the scope of coverage made available.”).

Tammen cites no authorities indicating that such an endorsement is invalid,
against public policy, or otherwise unenforceable. See Tammen Brief, pp. 27-31.
Instead, Tammen relies entirely on general principles of public policy and argues

that to allow the Department to “contract around the waiver of sovereign immunity
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... would defeat the intent” of SDCL § 21-32A-1. See id., p. 30. What Tammen
ignores, however, is that SDCL § 21-32A-1 is the exception to the norm and that
sovereign immunity was long the rule until the legislature created exceptions. See
Cromwell, 2001 S.D. 100, 112, 632 N.W.2d at 23-24 (“When the Constitution
was ratified, it was well established in English law that the Crown could not be
sued without consent in its own courts.” . . . “Although the American people had
rejected other aspects of English political theory, the doctrine that a sovereign
could not be sued without its consent was universal in the States when the
Constitution was drafted and ratified.”) (internal and other citations omitted).
Tammen further ignores that “[t]his Court still ‘adhere[s] to the opinion that if
there is to be a departure from the rule of governmental immunity it should result
from legislative action.”” Id. at 23, 632 N.W.2d at 26. A public policy argument
such as that presented by Tammen can have no effect on the long-standing
principles that sovereign immunity protects the Department from suit and that if
there is to be a departure from such immunity, it must come from the legislature.
In short, while sovereign immunity is waived to the extent there exists
insurance coverage, in this case, there is no coverage for the accident, and if there
were, the insurance policy that would provide such coverage expressly states that
such immunity is not waived. Tammen and Jurgens have not cited any authorities
indicating such a policy provision is not enforceable. To the contrary, the Court

has indicted that it will preserve the long-standing rule of sovereign immunity,
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except upon specific legislative pronouncement. The Department and the City are
protected from Tammen’s and Jurgens’ suit by sovereign immunity.

C. The Department is Immune from Liability Under SDCL 8§ 20-9-45

If, as Tammen and Jurgens claim, Tronvold was acting with the scope of
his duties with the Department, the Department is also immune from liability
under SDCL § 20-9-45, which provides:

A nonprofit fire, ambulance, or search and rescue entity organized or

incorporated in the State of South Dakota and its volunteer officers

and directors are immune from civil liability for any action brought

In any court in this state on the basis of any act or omission resulting

in damage or injury if:

(1) The individual was acting in good faith and within the scope of

such individual’s official functions and duties for the nonprofit

organization or corporation; and

(2) The damage or injury was not caused by gross negligence or
willful and wanton misconduct by such individual.

SDCL § 20-9-45.5 At the circuit court level, Tammen argued there was a question
of fact regarding whether Tronvold was grossly negligent.” CR 535. There are, as
a matter of law, insufficient facts to establish such a claim, and the circuit court
could have and should have made this determination and granted summary

judgment on this basis as well. See Wolff, 1996 S.D. 23, 32, 544 N.W.2d at 537

® Tammen’s and Jurgen’s briefing to this Court does not address the issue of immunity
under SDCL § 20-9-45.

7 Jurgens argued to the circuit court that the statute was inapplicable because Tronvold
was neither an officer nor director. CR 733. However, the argument is that the
Department, not Tronvold, is immune from liability. The immunity under SDCL § 20-9-
45 clearly applies to the Department, which is a “nonprofit fire . . . entity organized or
incorporated in the State of South Dakota.”
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(“it is a well entrenched rule of this Court that, where a judgment is correct, it will
not be reversed even though it is based on erroneous conclusions or wrong
reasons. . . . In fact, this Court has gone so far as to state that, ‘[sJummary

judgment will be affirmed if there exists any basis which would support the trial
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court's ruling.”” (other citations omitted).

As matter of law, Tronvold’s actions do not rise to the level of being
grossly negligent. See e.g. Fischer v. City of Sioux Falls, 2018 S.D. 71, {1 8-9,
919 N.W.2d 211, 215. The Court recently analyzed the concept of gross
negligence in Fischer and affirmed the circuit court’s summary judgment in favor
of the city, concluding that as a matter of law, the city’s conduct was not grossly
negligent. See id. The Court explained:

In South Dakota, the phrases gross negligence and willful or wanton
misconduct mean the same thing. . . . These phrases refer to a
category of tort that is “different in kind and characteristics” than
negligence. . . . Both categories involve an assessment of the risk
that a defendant’s conduct poses to others. . . . Negligence involves
an “unreasonable risk of harm to another[.]” . . . But for conduct to
be willful or wanton, the risk involved must be “substantially greater
than that which is necessary to make [the] conduct negligent.” . . .
And the harm threatened must be “an easily perceptible danger of
death or substantial physical harm[.]. . .”

Additionally, establishing willful or wanton misconduct requires
proof of an element not present in a negligence claim. “The central
issue in the ordinary negligence case is whether the defendant has
deviated from the required standard of reasonable care, not his
mental state at the time of the conduct.” . . . In contrast, “courts
have often said that reckless, willful[,] or wanton misconduct ...
entails a mental element. The defendant must know or have reason
to know of the risk and must in addition proceed without concern for
the safety of others. . ..” ... Or as this Court has said, the
“defendant must have ‘an affirmatively reckless state of mind.”” . . .
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So while “[w]illful and wanton misconduct is not identical to
intentional conduct,” . . . willful and wanton misconduct does
“partake[ ] to some appreciable extent ... of the nature of a deliberate
and intentional wrong.”

Id. at 1 8-9. Thus, the Court held “the requirements for alleging willful or
wanton misconduct (i.e., gross negligence) are different than those for alleging
negligence. While a plaintiff alleging negligence must prove merely that some
harm is possible, a plaintiff alleging willful or wanton misconduct must prove a
substantial probability of serious physical harm. Moreover, a plaintiff alleging
willful or wanton misconduct must prove the defendant acted with a culpable
mental state. Thus, while alleging willful or wanton misconduct can raise a jury
question as to whether a defendant’s conduct has been negligent, . .. alleging
negligence is insufficient to raise a jury question as to whether a defendant’s
conduct has been willful or wanton. . ..” Id. at § 10, 919 N.W.2d at 215-16
(emphasis added).

The Court in Tranby v. Brodock, 348 N.W.2d 458, 461 (S.D. 1984),
explained:

Willful and wanton misconduct means something more than

negligence. It describes conduct which transcends negligence and is

different in kind and characteristics. It is conduct which partakes to

some appreciable extent, though not entirely, of the nature of a

deliberate and intentional wrong. There must be facts that would

show that defendant intentionally did something in the operation of

the motor vehicle which he should not have done or intentionally

failed to do something which he should have done under the

circumstances that it can be said that he consciously realized that his

conduct would in all probability, as distinguished from possibility,

produce the precise result which it did produce and would bring
harm to plaintiff. Willful and wanton misconduct demonstrates an
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affirmative, reckless state of mind or deliberate recklessness on the

part of the defendant. Such state of mind is determined by an

objective standard rather than the subjective state of mind of the

defendant.
Applying this standard, the Court in Tranby held the following facts were
insufficient, as a matter of law, to establish willful and wanton conduct (gross
negligence): the defendant, a junior in high school, had seven beers, drove 60
mph, and crashed his car. See id. The plaintiff claimed the defendant was guilty
of willful and wanton misconduct in driving “after having consumed that quantity
of beer, being on a gravel road at night while there was a light mist, traveling in
excess of the lawful speed limit with balding tires on his vehicle, and not slowing
down a bit when asked to do so.” 1d. The Court held, “[i]n this case there is no
evidence of deliberate recklessness or reckless attitude. In a word, there is no
evidence from which a jury could find that defendant's conduct was of such a
nature that in all probability, as distinguished from possibility, an accident would
occur.” Id. at 461-62.

Similarly, the Court in Gabriel v. Bauman, 2014 S.D. 30, 1 16, 847 N.W.2d
537, 542-43,8 held that to establish willful and wanton conduct, the “conduct must

be more than mere mistake, inadvertence, or inattention. There need not be an

affirmative wish to injure another, but, instead, a willingness to injure another.”

8 In the Gabriel case, there was no question that the firefighter, Bauman (who caused the
accident), was responding to an emergency, and the issue before the Court was whether
the Good Samaritan statute applied.

32



The Court in Gabriel also concluded willful and wanton conduct was not
established, as a matter of law:

Taken in a light most favorable to Gabriel, the facts of this case
show that Bauman was speeding to the fire station with his hazard
lights engaged. Bauman saw that Gabriel's vehicle intended to turn,
but Bauman had the right of way and he did not think Gabriel's
vehicle was going to turn in front of him. Despite an unobstructed
view of Bauman's oncoming vehicle for approximately 887 feet,
Gabriel turned in front of Bauman. Bauman attempted to avoid the
accident, but was unable to stop in time.

Reasonable persons may understand that they should not exceed the
speed limit and that by exceeding the speed limit, they are
undertaking a risk of causing an accident. Under our case law,
however, reasonable persons under the same or similar
circumstances present in this case would not have consciously
realized that speeding would—in all probability—result in the
accident that occurred. Nothing in the record can support a jury
finding that Bauman consciously realized, before it was too late to
avoid the collision, that Gabriel would in all probability turn in front
of him.

Id. at 1 18-19, 847 N.W.2d at 543.

In this case, as in the cases above, Tammen and Jurgens alleged no more
than simple negligence in their First Amended Complaint.® The First Amended
Complaint contains no mention at all of gross negligence or willful and wanton

conduct. It was not until the Department moved for summary judgment on the

® Further, Tammen and Jurgens alleged the Department is liable on a theory of vicarious
liability only. CR 87-93. Neither has ever alleged the Department itself was negligent
for hiring Tronvold or failing to properly train him, for example. CR 82-93.
Nevertheless, Tammen argued to the circuit court that the Department could be
considered “grossly negligent in hiring Defendant Tronvold in the first place.” CR 535.
Such an argument should be disregarded for the simple fact that as stated above, neither
Tammen nor Jurgens has ever asserted any claims against the Department for negligent
hiring.
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basis of SDCL § 20-9-45 that Tammen attempted to argue that Tronvold was
anything more than negligent. CR 535. Tammen pointed out that Tronvold was
cited for failing to yield, that the weather was clear, and that he had traveled that
road many times. CR 535. In sum, Tammen argued that because Tronvold could
not offer “any reasonable explanation for why he did not see” their motorcycle,
that a jury could find he was grossly negligent. CR 535. Jurgens never argued to
the circuit court that SDCL § 20-9-45 did not apply because Tronvold was grossly
negligent or acted willfully or wantonly. CR 733-34.

The allegations and evidence offered by Tammen and Jurgens, at the very
most, demonstrate only simple negligence. Even if the evidence suggested, for
example, that Tronvold “knew [his] conduct posed an unreasonable risk of harm,”
that amounts to no more than negligence. See Fischer, 2018 S.D. 71, § 11, 919
N.W.2d at 211. There is no evidence that Tronvold acted “with a conscious
realization that [a serious physical] injury [was] a probable, as distinguished from
a possible (ordinary negligence), result of such conduct.” See id. There is no
evidence, or even an allegation or argument, that Tronvold “acted with a culpable
state of mind.” There is also no evidence of Tronvold’s “deliberate recklessness
or reckless attitude” or any evidence that Tronvold’s “conduct was of such a
nature that in all probability, as distinguished from possibility, an accident would
occur.” See Tranby, 348 N.W.2d at 461-62. Similarly, there is no evidence in the
record to support a finding that Tronvold “consciously realized” that he would

cause an accident. See Gabriel, 2014 S.D. 30, 1 19, 847 N.W.2d at 543.
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Thus, as this Court held in Fischer, “when a plaintiff’s cause of action
simply resembles ordinary negligence, summary judgment is appropriate” for as
the Court noted, “if we draw the line of willful, wanton, or reckless conduct too
near to that constituting negligent conduct, we risk ‘opening a door leading to
impossible confusion and eventual disregard of the legislative intent to give relief
from liability for negligence.’” Id. (internal and other citations omitted).
Summary judgment in favor of the Department based on the immunity provided
under SDCL § 20-9-45 was warranted, and the circuit court’s judgment should be
affirmed for this reason, as well.

In short, there is no evidence that Tronvold was anything more than
negligent, and no evidence supporting a theory that he was grossly negligent.
Accordingly, the circuit court could have and should have granted summary
judgment to the Department based on SDCL 8 20-9-45. The Department cannot
be held responsible for Tronvold’s actions and is protected from liability under
both sovereign immunity and statutory immunity under SDCL § 20-9-45.

CONCLUSION

For all these reasons, the Department respectfully requests that the Court

affirm the circuit court’s summary judgment in its favor.
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RESPONSE TO DEFENDANTS’ STATEMENT OF FACTS
Plaintiff Lisa A. Tammen disputes the relevancy of many of the facts

alleged in Defendants’ Briefs. For example, whether Tronvold was an
“employee” or whether he received compensation is irrelevant, as his status as
a volunteer firefighter undoubtedly subjects Defendants to respondeat superior
liability. See Buisker v. Thuringer, 2002 SD 81, § 11, 648 N.W.2d 817, 820
(noting that “one who undertakes to do a service for another at the other’s
request but without consideration is a gratuitous employee while engaged in
the performance of such service” and therefore may subject the employer to
liability) (citation omitted). Further, Defendants accept the fact that Tronvold
was traveling to a monthly training meeting that he was encouraged to attend.
Defendants, however, attempt to downplay their culpability by concluding that
Tronvold was not required to attend the meeting. These facts are also
irrelevant, because whether Tronvold was acting on behalf of Defendants as he
was required to do, or was doing so on his own accord, does not change
whether his actions were done on behalf of his employer. See Kirlin v.
Halverson, 2008 SD 107, 1 14, 758 N.W.2d 436, 444 (“In respondeat superior,
foreseeability includes a range of conduct which is ‘fairly regarded as typical
of or broadly incidental to the enterprise undertaken by the employer.’”)

(emphasis in original). Further, the question of whether Tronvold was required



to attend the meeting is a factual inquiry, which makes this case inappropriate
for summary judgment. See Stern QOil Co., Inc. v. Brown, 2012 SD 56, 1 9, 817
N.W.2d 395, 399 (“Summary judgment is not the proper method to dispose of
factual questions.”).

The issues before this Court are straightforward: First, the Court must
decide whether South Dakota will recognize one of the two exceptions to the
“going and coming rule.” If the Court recognizes either exception, it must then
decide whether the City of Pierre and PVFD are protected by governmental
Immunity, or whether such immunity was waived by Defendants’ participation

in a risk sharing pool or purchase of liability insurance.

ARGUMENT
Tronvold’s conduct fits within an exception to the going and coming rule.

Defendants both note in their briefing that respondeat superior is “a
legal fiction designed to bypass impecunious individual tort-feasors for the
deep pocket of a vicarious tort-feasor.” Bass v. Happy Rest, Inc., 507 N.W.2d

317,320 (S.D. 1993).1 In that same case cited by Defendants, the Court

! Defendants brazenly argue that Plaintiffs are seeking to dig into the deep pockets of
Tronvold’s employer/principal. It is true that Plaintiffs seek to recover more than the
$25,000 liability limits available under Tronvold’s personal automobile policy to recover for
their injuries, which include the loss of their left legs and over a million dollars in medical
bills. The issue before the Court, however, affects both Plaintiffs and Tronvold. The PVFD
and City of Pierre, while accepting the benefit of Tronvold’s vehicle when it was convenient
to do so, now seek to relieve their insurance companies of liability for the accident while
forcing their employee to endure the financial hardship of attempting to satisfy a portion of
the liability or declare bankruptcy.
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continued on, stating that an employee “is personally liable for his intentional
tort” but the employer “may be liable too, through respondeat superior, if the
[employee] was acting on behalf of the corporation when he committed the
alleged [tort].” Id. In this case, Tronvold committed the negligent act within
the scope of his agency and while acting on behalf of Defendants.

City of Pierre also cited to the United States Supreme Court for the
proposition that, as a general rule, a standard commute to or from work does
not arise out of the employment agency relationship. See Cardillo v. Liberty
Mut. Ins. Co., 330 U.S. 469, 479 (1947). The very next few sentences of the
Supreme Court’s opinion, however, state that “certain exceptions to this
general rule may have come to be recognized. These exceptions relate to
situations where the hazards of the journey may fairly be regarded as the
hazards of service. They are thus dependent upon the nature and circumstances
of the particular employment and necessitate a careful evaluation of their
employment terms.” Id.

Contrary to the argument set forth in Defendants’ briefing, Tronvold’s
actions fit within two exceptions to the “going and coming” rule: (1) the
required vehicle exception; and (2) the special errand exception. Accordingly,
if the South Dakota Supreme Court elects to adopt either of these two

exceptions to the going and coming rule, then the remaining issue before this



Court is whether the Defendants have coverage through insurance or through
participation in a risk sharing pool that would constitute a waiver of
governmental immunity to the extent of that coverage.

Defendants include a number of strawman arguments to address these
issues, but the factual assertions included in Defendants’ briefing are questions
of fact. For example, Defendants allege Tronvold was not required to have a
vehicle as part of his job as a volunteer firefighter. While this is contrary to the
direct testimony of Fire Chief lan Paul, at a minimum it is a question of fact
which would preclude summary judgment. See R.599.

Defendants further argue that workers’ compensation exceptions are not
applicable in determining vicarious liability. City of Pierre cited to some cases
that address the difference between a workers’ compensation analysis and a
tort liability analysis—stating that “workers compensation is construed
broadly, for the benefit of the injured worker” unlike in vicarious liability
cases.? In South Dakota Public Entity Pool for Liability v. Winger, 1997 SD
77,138,566 N.W.2d 125, 128, the South Dakota Supreme Court recognized
this principle, stating that “we are not bound . . . to liberally construe coverage

as we are in workers’ compensation matters.” Nevertheless, the Court still

2 Based upon the cases that were previously cited in Plaintiffs’ initial briefing, as well as
those cited herein, Plaintiff Tammen disagrees with City of Pierre’s assertion that “[t]he
favored position in most jurisdictions is to avoid applying exceptions to the going and
coming rule in tort cases.” See City of Pierre Brief at 11.
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recognized that it would “resort to workers’ compensation cases because those
decisions are useful in exploring the themes surrounding scope of employment
questions.” Id. In Winger, just like the present case, the question was whether
the employee was acting “within the scope of employment” and “on behalf of
or in the interest of” his employer at the time of the accident. Id. { 1. The
Court recognized that, although the employee did not fit within such an
exception, there are exceptions to the going and coming rule, even in a
vicarious liability analysis. Id. 9 19. Defendants’ blanket arguments that going
and coming rule exceptions are only applicable in workers’ compensation cases
as opposed to vicarious liability cases is contrary to the South Dakota Supreme
Court’s analysis in Winger.

Without citing to any authority, PVFD argues that “Tronvold was
indisputably not an employee, and he was on his way to a meeting, not on his
way to work.” PVFD Brief at 16. The insurance coverage PVFD has through
Continental Western Insurance Company specifically includes “volunteer
worker” under the definition of “employee.” R.170. PVFD provides no
support for its conclusion that simply because Tronvold did not receive
compensation, he should not be considered an employee, but rather, an agent.

Nevertheless, it is undisputed that Tronvold was an agent of PVFD.



PVFD further attempts to support its argument by citing to a decision
from the Appellate Court of Connecticut. PVFD Brief at 12-14. In Fiano v.
Old Saybrook Fire Company No. 1, Inc., 184 A.3d 1218 (Conn. Ct. App.
2018), the court found that a volunteer firefighter was not acting within the
scope of his employment while driving a personal vehicle from a fire station,
which ultimately ended up colliding with a motorcyclist. Fiano, 184 A.3d at
1220-21. Despite PVFD’s contention that the facts in Fiano are “strikingly
similar to the facts here,” the Fiano case is unhelpful to the issues in the
present case, because the firefighter in that case, James Smith, was
undoubtedly working outside the scope of his employment. Although the
firefighter in that case used his personal vehicle, there is no indication that he
was required to do so, unlike the facts of the present case. In making its
argument, PVFD left out the key facts upon which the court made its decision
in that case: (1) “There is no evidence that . . . [Smith] was acting for the
benefit of the [defendants] at the time of the accident.”; and (2) Smith . . . was
not requested to come to the firehouse, and, furthermore, was not at the
firehouse that day for [the defendants’] affairs”. Id. at 1223-24. In Fiano, the
evidence and testimony demonstrated that Smith was “going home to get
changed to have his picture taken for the yearbook at the time of the accident

and was providing no benefit to the . . . [defendants].” 1d. 1224. Further, the



only reason that Smith was at the firehouse that day was because he had a
“couple [of] extra hours to spare” and decided to visit his girlfriend, who was
also a junior member of the fire company. Id. 1229. Specifically, the court
stated that “the plaintiff does not connect how this provides a basis to
determine that the defendants benefitted from Smith’s departure from the
firehouse, which was when Smith’s allegedly tortious conduct occurred.” Id. at
1231.

Unlike the Fiano case cited by PVFD, the present case demonstrates a
clearer indication that Tronvold was working within the scope of his
employment under the required vehicle exception. Unlike in Fiano, the facts
here indisputably demonstrate that Tronvold was required to use his own
vehicle to get to and from work as a volunteer firefighter. R.599. Further,
Tronvold was actually on his way to engine training at the fire station and was
conferring a benefit to Defendants by bringing with him his equipment and his
own personal vehicle. R.884-85. This is not like the Fiano case, in which the
volunteer firefighter was leaving the fire station to change his clothes to take
his senior pictures, after spending time with his girlfriend who was working at
the station. See Fiano, 184 A.3d at 1223, 1229. Instead, Tronvold was

traveling to the fire station, in his own vehicle, which he was specifically



required to do, for training that was put on by PVFD for their benefit. R.881-
82; R.595.

These facts demonstrate a level of control that Defendants had over
Tronvold at the time of the collision. City of Pierre argues that Tronvold’s
vehicle was not required and served no purpose to Defendants—again a
question of fact for the jury. City of Pierre Brief at 10. Such argument is
directly contrary to Fire Chief lan Paul’s deposition testimony, in which he
testified that it would be difficult to be an effective fireman without having
their own personal transportation to respond to calls and that PVFD actually
derives a benefit from having employees using their own mode of
transportation to fulfill their duties. R.606; R.627. Fire Chief Paul specifically
agreed that it is “essential to the Pierre Volunteer Fire Department that a
fireman have transportation to get to training or fires.” R.613. Defendants’
conclusory remarks that Tronvold was not required to bring his own vehicle to
training and that Defendants derived no benefit from him doing so are
unambiguously refuted by the testimony of the Fire Chief of PVFD.

City of Pierre concedes that “[t]o fall within the scope of employment,
the act must be so crucial and incidental to the employment that it is
foreseeable.” City of Pierre Brief at 9 (citing Kirlin v. Halverson, 2008 SD

107, 9 11-14, 758 N.W.2d 436, 444). A firefighter driving his or her own



vehicle is so crucial and incidental to employment in this case that it is actually
required by PVFD. R.613. It is undoubtedly foreseeable that by requiring
firefighters to drive their own vehicles to training or fires there could be an
accident. As City of Pierre noted in briefing, foreseeability “includes a range
of conduct which is ‘fairly regarded as typical or broadly incidental to the
enterprises that are taken by the employer.”” City of Pierre Brief at 15 (quoting
Hass v. Wentzlaff, 2012 SD 50, § 27, 816 N.W.2d 96, 104-05). Citing to the
Restatement (Second) of Agency, the South Dakota Supreme Court in Hass
delineated ten factors for analyzing the scope of employment in a tortious
liability case, which include:
(a) whether or not the act is one commonly done by such servants;
(b) the time, place and purpose of the act; (c) the previous
relations between the master and the servant; (d) the extent to
which the business of the master is apportioned between different
servants; (e) whether or not the act is outside the enterprise of the
master or, if within the enterprise, has not been entrusted to any
servant; (f) whether or not the master has reason to expect that
such an act will be done; (g) the similarity in quality of the act
done to the act authorized; (h) whether or not the instrumentality
by which the harm is done has been furnished by the master to the
servant; (i) the extent of departure from the normal method of
accomplishing an authorized result; and (j) whether or not the act
is seriously criminal.
Id. In this case, Tronvold fits within the scope of employment under nearly

every one of these factors: (a) Tronvold driving his own vehicle is an act that is

commonly done by volunteer firefighters; (b) the purpose of the act was to



drive to a meeting for the employer; (c) Tronvold and PVFD undisputedly have
a principal-agent relationship; (¢) Tronvold’s act of driving to work in his own
personal vehicle is within the enterprise of Defendants, as it is required of him
as part of his job with PVFD; (f) Defendants expected Tronvold to drive his
personally owned vehicle to the fire station for training; (h) the vehicle driven
by Tronvold, although not furnished by Defendants, was one that Defendants
required him to drive; (i) there was no departure or deviation from the normal
route to the fire station; and (j) Tronvold’s acts were not seriously criminal as
to take him outside the scope of his employment. Even under the factors cited
to by City of Pierre, Tronvold fits within the scope of employment.

The question that the Court must address is whether Tronvold’s acts
were in furtherance of his employment. “The following considerations are
relevant: (1) did the officer’s acts occur substantially within the time and space
limits authorized by the employment; (2) were the actions motivated, at least in
part, by a purpose to serve the employer; and (3) were the actions of a kind that
the officer was hired to perform.” Gruhlke v. Sioux Empire Fed. Credit Union,
Inc., 2008 S.D. 89, 1 14, 756 N.W.2d 399, 407. Each of these three factors is
met by mandating employees to utilize their own personal vehicle—(1)
Tronvold’s act of driving to company training occurs within the time and space

limited by Defendants; (2) Tronvold’s act of driving his own personal vehicle

10



Is not only motivated by a purpose to serve the employer, but required by
Defendants; and (3) Tronvold driving his own personal vehicle is an act that he
was required to perform. In other words, Defendants maintain a significant
level of control over Tronvold by requiring him to drive his own personal
vehicle to trainings for their benefit. “[T]he fact that the predominant motive
of the [officer] is to benefit himself . . . does not prevent the act from being
within the scope of employment.” Id. (quoting Restatement (Second) of
Agency § 236 cmt. B (1958)). “An officer’s actions are outside the scope of
employment only if they are done with no intention to perform [them] as a[n] .
.. incident to a service. . ..” 1d. (alterations in original). Using the factors
addressed in Gruhlke, Tronvold’s action of driving his personally-owned
vehicle to the fire station as he was required to do was incident to a service to
Defendants.

As addressed by PVFD, the controlling factors set forth in Mudlin v.
Hills Materials Co., 2005 SD 64, 1 18, 698 N.W.2d 67, 74, are “travel pay,
custom and usage, and company policy.” In the present case, travel pay is
impossible to measure because Tronvold was a volunteer employee, so he did
not receive pay for any of the work he did. As far as “custom and usage” and
“company policy” it should hardly be disputed that it was customary for

Tronvold to drive his own vehicle to company trainings, which he was

11



encouraged to attend, because it was the PVFD’s policy that he did so. R.599;
R.935-36. The controlling factors set forth in Mudlin should be considered by
the Court in this case, and dispute PVFD’s contention that Tronvold was not
acting in the scope of his employment when he caused Plaintiffs’ injuries.
Regardless of which factors Defendants rely upon, Tronvold fits within
the scope of his employment as a result of the requirement that he is to drive
his personally owned vehicle to trainings and fires. In its briefing, City of
Pierre indolently attempts to distinguish the cases set forth in Appellants’
briefing from the facts of the present case. However, what is clear from the
holdings of the various courts in Carter v. Reynolds, 815 A.2d 460 (N.J. 2003),
Lobo v. Tamco, 182 Ca. App.4th 297 (2010), Konradi v. United States of
America, 919 F.2d 1207 (7th Cir. 1990), Harleysville Mutual Ins. Co. v.
MacDonald, 2005 WL 8159382 (S.D. W. Va. March 31, 2005), Huntsinger v.
Glass Containers Corp., 22 Cal. App.3d 803 (1972), and all other cases
previously cited in Plaintiffs’ briefing, is that when an employer requires its
employee or agent to use his or her own vehicle to commute to work, the

required-vehicle exception applies.® Accordingly, if the South Dakota

3 City of Pierre also provides no citation to the record in stating that “Tronvold was not
required to use his vehicle for his role at PVFD.” To the contrary, Plaintiffs have provided
evidence in the record that directly contracts this contention. Fire Chief lan Paul admitted
that “[a]s a member of the Pierre VVolunteer Fire Department . . . individual members [are]
required to have their own personal vehicle.” R.599. Similarly, Tronvold agreed that the
PVFD “expect[s] [volunteer firefighters] one way or another, to get expeditiously to the

12



Supreme Court adopts the required-vehicle exception to the going and coming
rule, at a minimum, there is a question of fact as to whether Tronvold fits
within that exception which requires a trial by jury.

Defendants have waived governmental immunity.

If the Court finds that Tronvold was acting in the scope of his
employment, the Court must then determine if there is coverage for Tronvold
afforded under the Defendants’ insurance policies. In this case, Defendants
admit that they have purchased liability insurance or participate in a risk
sharing pool, but dispute whether coverage is provided under their policies.
The laws in South Dakota clearly and unmistakably determine that a public
entity participating in a risk sharing pool or purchasing liability insurance that
affords coverage has waived governmental immunity. SDCL § 21-32A-1.
Defendants City of Pierre and PVFD have both waived such immunity through
their participation in a risk sharing pool and purchase of liability insurance.

City of Pierre’s Automobile Liability Coverage unquestionably provides coverage
for this accident.

It is undisputed that City of Pierre participates in a risk sharing pool
through the South Dakota Public Assurance Alliance. Tammen App.88-110;

Tammen App.123-27. City of Pierre relies heavily upon an exclusion for “Fire

station or the scene.” R.869. The Court should not rely on conclusory remarks stated in
Defendants’ briefing, which are not supported by the record.

13



Department, Fire Fighting activities or Fire Department vehicles” contained
within the Memorandum of Governmental Liability Coverage within an
Exclusion Endorsement. City of Pierre Brief at 21-23; R.174. The
Governmental Liability Coverage, however, is irrelevant to the Court’s review
of whether there is coverage for Plaintiffs. Instead, the Court need only focus
on the Memorandum of Auto Liability Coverage contained within the coverage
afforded under the South Dakota Public Assurance Alliance.

As addressed in Plaintiffs’ initial briefing, there are no similar exclusions
for firefighting activities in the Auto Liability Coverage. City of Pierre agrees
in its briefing that “[u]nder the terms of the Memorandum of Automobile
Liability Coverage, the only potential provision offering inclusion to Tronvold
as a ‘covered party’ is subparagraph (c) of Section D which provides coverage
for ‘any person who is an official, employee or volunteer of (a) or (b) while
acting in an official capacity for (a) or (b).” City of Pierre Brief at 24. Despite
City of Pierre’s conclusory argument, made without any citation to the record,
that it is unaffiliated with the PVFD, the evidence suggests otherwise. The
PVFD has confirmed that it “is a part of the Governmental Functions of the
City of Pierre. . . .” Tammen App.130. Further, the Pierre City Ordinances
verify this notion—Municipal Ordinance 2-3-401 states that the PVVFD acts

“within and for the city”’; Municipal Ordinance 2-3-402 determines that the
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PVFD is “subordinate to the ordinances” of the City of Pierre; Municipal
Ordinance 2-3-408 gives the City of Pierre authority to remove the fire chief
from office; Municipal Ordinance 2-3-410 dictates that the City of Pierre must
approve any change in membership of the PVFD; and Municipal Ordinance 2-
3-416 defers to the Mayor of the City of Pierre to regulate whether firefighters
may go beyond the city limits. R.645-49. There is no reasonable denial that
PVFD is a department within the government of the City of Pierre, and that
Tronvold was an employee/volunteer who would be covered under the City of
Pierre’s Automobile Liability Coverage.

The only remaining question is whether Tronvold was working within an
official capacity at the time of the accident. As addressed in the section above,
Tronvold was acting in his official capacity as he was in the scope of his
employment at the time of the collision.* Accordingly, if the Court agrees with

Plaintiffs’ assessment on scope of employment, the Court should also

4 City of Pierre contends, again without citation to any authority, that finding Tronvold to be
acting within his “official capacity” is a “significantly heightened standard from that of
general agency.” However, the case law in South Dakota demonstrates that an agent can be
sued in their “official capacity” if they are working within the scope of their employment.
See, e.g., Hansen v. South Dakota Dept. of Transp., 1998 SD 109, 1 14, 584 N.W.2d 881,
884 (stating that “an official-capacity suit is, in all respects other than name, to be treated as
a suit against the entity” and generally represents “another way of pleading an action against
an entity of which an officer is an agent”) (quoting Kentucky v. Graham, 473 U.S. 159, 165-
67 (1985)). Therefore, if the Court finds under the first section that Tronvold was acting
within the scope of his employment, he should also be considered to be acting in an official
capacity pursuant to the Automobile Liability Coverage afforded under the risk sharing pool
in which City of Pierre participates.
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determine that Tronvold is afforded coverage under the Automobile Liability
coverage.

Furthermore, City of Pierre affords coverage for Tronvold under the
Continental Western Insurance Policy, which was purchased by the City of
Pierre for the benefit of PVFD, as addressed in the section below. R.275-455.

PVFD’s governmental immunity waiver is against public policy.

Plaintiff Tammen agrees with the PVFD’s assessment that the only
coverage for Tronvold’s negligence, through waiver of sovereign immunity, is
through the Continental Western Insurance policy that was issued to PVFD.
See PVFD Brief at 23. Plaintiffs disagree, however, with PVFD’s contention
that the Continental Western Insurance policy validly maintained sovereign
Immunity through express language in the policy.

In enacting SDCL § 21-32A-1, the legislature intended that a public
entity face liability to the extent coverage is afforded under an insurance
contract or risk pool. See Cromwell v. Rapid City Police Dept., 2001 SD 100,
117,632 N.W.2d 20, 25. The argument made by public entities has been that
“the purpose of sovereign immunity is to make sure that a public entity is not
to be held liable for damages unless there are funds available for the
satisfaction of the judgment.” Id. { 18 (emphasis added). In the present case,

Continental Western Insurance Company has funds available to satisfy any
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judgment against PVFD in this action. PVFD argues, however, that it is
exempted from such coverage because it purposely contracted with Continental
Western Insurance Company to be exempted from such coverage. The Court
should not allow for such contracting between these parties, as it is
significantly detrimental to innocent third parties who would otherwise be
covered, such as Plaintiffs.

“[1]t 1s the general rule that a contract [that] is contrary to statutory or
constitutional law is invalid and unenforceable.” Cole v. Wellmark of South
Dakota, Inc., 2009 SD 108, § 23, 776 N.W.2d 240, 249 (quoting Willers v.
Wettestad, 510 N.W.2d 676, 680 (S.D. 1994)). In the present case, the
endorsement excluding coverage under governmental immunity is contrary to
SDCL § 21-32A-1. Accordingly, this portion of the contract should be invalid
and unenforceable. If this kind of endorsement is allowed, it would render
SDCL § 21-32A-1 virtually meaningless, because every public entity would
use such an endorsement so that first party claims could still be paid, while
third party claims, that would ordinarily provide coverage, would not be paid.
The South Dakota Supreme Court “should not adopt an interpretation of a
statute that renders the statute meaningless when the Legislature obviously

passed it for a reason.” Peterson, ex rel. Peterson v. Burns, 2001 SD 126, { 30,
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635 N.W.2d 556, 567-68 (citing Faircloth v. Raven Industries, Inc., 2000 SD
158, 19, 620 N.W.2d 198, 202).

Plaintiffs agree with PVFD’s citation to Cromwell, stating that “if there
IS to be a departure from the rule of governmental immunity it should result
from legislative action.” PVFD Brief at 28 (citing Cromwell, 2001 SD 100, |
23,632 N.W.2d at 26). Legislative action has been taken in the form of SDCL
8 21-32A-1. PVFD and its insurer have attempted to circumvent the legislative
action by contracting around the meaning and purpose behind SDCL § 21-
32A-1. The South Dakota Supreme Court should not allow them to do so to
avoid liability in this case.

Defendants have waived any argument that SDCL § 20-9-45 is
inapplicable in this case.

In this case, the trial court determined that “[s]hould the finding that
Tronvold was not acting in the scope of his official duties be set aside, the
Court finds that the Department is liable for grossly negligent actions by
Tronvold.” Tammen App.13. Further the trial court stated that “[v]iewing the
facts in the light most favorable to the non-moving party, the Court finds
whether Tronvold’s actions were not negligent, negligent, or grossly negligent
is a question for the jury.” Tammen App.14.

PVFED argues that it is immune from liability under SDCL § 20-9-45

because there are insufficient facts to establish that Tronvold was grossly
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negligent when he caused this collision to occur. Defendants have waived any
argument, however, that Tronvold was not grossly negligent as a matter of law.
Under SDCL § 1-26-36.1, Defendants were required to file a notice of review
in order for the South Dakota Supreme Court to review the trial court’s
decision on this issue. Defendants failed to do so. “An issue is not properly
preserved for appeal when a party fails to file a notice of review with either the
circuit court (pursuant to SDCL 1-26-36.1) or the Supreme Court (pursuant to
SDCL 15-26A-22) and, therefore, the issue is waived.” Schuck v. John Morrell
& Co., 529 N.W.2d 894, 897 (S.D. 1995) (citing Matter of Midwest Motor
Exp., Inc., Bismarck, 431 N.W.2d 160, 162 (S.D. 1988)). Accordingly,
PVFD’s argument against the trial court’s finding that it “is liable for grossly
negligent actions by Tronvold” has been waived, and the Court should not
consider any of the arguments presented by PVFD regarding this contention.
To the extent the Court does consider such arguments, the trial court
listed several reasons that a jury could find Tronvold acted in a grossly
negligent manner causing this accident that resulted in significant injuries to
Plaintiffs. Specifically, the trial court noted:
Tronvold pled guilty to failure to make a proper stop. Plaintiffs
allege he was driving at an excessive and unlawful speed, was
distracted by loud music such that he was unable to hear the

approaching motorcycle, and that he pulled into oncoming traffic
when his vision was obstructed.
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Tammen App.14. Each of these factual assertions create a question of fact as
to whether Tronvold acted “with a conscious realization that [a Serious
physical] injury [was] a probable” result of his conduct. Fischer v. City of
Sioux Falls, 2018 SD 71, 11, 919 N.W.2d 211, 215. Although the Court
should not consider this issue on appeal due to Defendants’ waiver of review,
the trial court was correct in determining that there were genuine issues of
material fact as to whether Tronvold acted with gross negligence.
CONCLUSION

For the reasons set forth herein, Plaintiffs respectfully request that the
Court reverse the trial court’s Order Granting City of Pierre’s Motion for
Summary Judgment and Granting Pierre Volunteer Fire Department’s Motion
for Summary Judgment. Tronvold was acting in the scope of his employment
for Defendants by acting on their behalf in driving his personally owned
vehicle to the PVFD fire station. Further, Defendants have waived
governmental immunity by participating in a risk sharing pool and purchasing
a liability insurance policy under which coverage should be afforded.

Dated at Sioux Falls, South Dakota, this __ day of March, 2020.

EVANS, HAIGH & HINTON,
L.L.P.
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RESPONSE TO CITY AND FIRE DEPARTMENT’S STATEMENTS OF FACTS

Randall Jurgens takes issue with the following statements which are asserted as
“facts” in City and Fire Department’s Briefs, as follows:

A. That Tronvold was not an employee because he “received no compensation or
even a W-2 from the Department. ”

Fire Department persists in attempting to evade responsibility for Tronvold’s
unlawful conduct and actions under respondeat superior by claiming on appeal that
Tronvold was “unquestionably” not an employee of Fire Department. PVFD Brief at 10.
Fire Department’s contention fails under the plain language of SDCL § 3-21-1(1) that
clearly defines "employee" as “all current and former employees and elected and
appointed officers of any public entity whether classified, unclassified, licensed or

certified, permanent or temporary whether compensated or not.” Ultimately, and as noted

as well in Tammen’s Reply Brief, regardless of Tronvold’s relationship as an agent or

uncompensated employee of City and Fire Department, Tronvold’s status as a volunteer

firefighter firmly ground the City and Fire Department’s vicarious liability for Tronvold’s
conduct and actions.

B. That “the monthly training meetings were held on Mondays, and while volunteers
are encouraged to attend, they are not mandatory ... his attendance there was not
required, as he already had sufficient training hours.”

Fire Department continues to insist that Tronvold’s attendance at the engine
company meeting was optional. However, his attendance was required by municipal
ordinance of the City of Pierre.

Section 2-3-415 of the Fire Department Ordinances of City requires that each

firefighter must attend “each and all of the drills and meetings” of the engine company to

which he or she is assigned, and that dismissal by the fire chief is mandatory in the event



a firefighter misses three such successive meetings or drills “without having sufficient
reason or excuse.” Jurgens App. 034. Even assuming for purposes of argument that
internal policies of Fire Department were such that Tronvold had met certain percentage
requirements of runs and calls, the plain and unambiguous language enacted into law by
municipal ordinance establishes a legal duty on the part of Tronvold to attend the engine
company meeting to which he was en route at the time of the crash.

C. That “at the time of the motor vehicle accident Tronvold was not undertaking any
special duty, task or other objective on behalf of the Pierre Volunteer Fire
Department. He was engaged in what can only [sic] classified as an ordinary
commute to a regularly scheduled meeting ... Tronvold was not undertaking any
action on behalf of the City or the PVFD.”

Fire Department’s actions after the crash refute the claim of City and Fire
Department that Tronvold was “not undertaking any action on behalf of the City or the
PVFD.” City at 6. Both City and Fire Department deemed that Tronvold was in fact
engaged in an “official duty” by providing property damage coverage for Tronvold’s
pickup truck, plus “reimbursement” for a $1,000 deductible that Tronvold never actually
incurred. Jurgens App. 042-043.

It is undisputed that this insurance coverage was obtained by Fire Department and
paid for by City. In order to be eligible for this insurance coverage, Fire Department
determined by processing Tronvold’s insurance claims that Tronvold’s pickup truck was
“Employee’s Personal Auto” that sustained “property damage” while the firefighter
“employee” was “en route to, during or returning from any official duty authorized by
you.” Jurgens App. 062-065. “Fire Department provided and City paid for property

damage coverage for Tronvold’s privately owned pickup, and Tronvold’s insurance claim

was paid on the basis that he was engaged in an ‘official duty’ at the time of the drive to



engine company training.” Jurgens at 23. At the time of the crash, Tronvold was traveling

to an “official duty” as a Fire Department “employee.”

D. That “no one with the Department sent Tronvold on a mission that night” and
that neither City nor Fire Department exercised any control over Tronvold as an
employer during Tronvold'’s drive to the mandatory engine company meeting.

Fire Department’s own policies exercise multiple controls as an employer of its
volunteer firefighters, and specifically so with respect to the transportation of the
firefighters. Driving to engine company drills and meetings is a natural and incidental
activity of a firefighter. R.596,615. “Fire Department exercises control over its
firefighters’ conduct with respect to driving their personal vehicles by written policies ...
Fire Department policies prescribe where a firefighter may park his or her privately
owned vehicle in responding to a call, the manner in which a firefighter is to arrive at an
incident scene, and that a firefighter may not pass another firefighter in driving to an
incident scene. Fire Department also regulates the use of personal vehicles by firefighters
by requiring that a firefighter comply with the rules of the road when responding to a call.
R.596,616-617.” Jurgens at 9.

In addition, the “Best Practices Manual” of Fire Department states that firemen
should carry their PPE (personal protective equipment) and pagers with them at all times,
unless the captain approves storage at the fire station. Jurgens App 057. Tronvold kept his
PPE, which was issued by Fire Department and paid for by City, in his pickup truck at all
times. R.848,882. Before driving from his home to the fire station on the day of the crash,
Tronvold “made sure” he had his PPE and pager in his pickup. Tronvold always kept his

PPE in his vehicle, because the Department wanted him to do so. R.848,882. Tronvold’s



pickup was also adorned with a Department half plate reading “MEMBER FIRE DEPT.”
and “PIERRE FIRE DEPT.” Jurgens App. 058.

At the time of the crash, the following facts are undisputed, that Tronvold (1) left
his home to drive to a meeting required by City ordinance, (2) checked his vehicle before
leaving to make sure he was carrying his PPE at the Department’s recommendation, (3)
drove to the meeting in a vehicle with a half-plate which identified him as a firefighter,
while (4) bound to follow the rules of the road outlined by Fire Department’s
transportation policy. Together, all these factors demonstrate control exercised by Fire
Department over Tronvold at the time of the crash.

E. City claims that the distance from Tronvold’s residence to his engine company’s
fire station was “approximately seven road miles.”

It is undisputed that Tronvold’s home at the time of the crash was approximately
ten miles from his assigned fire station. R.848,874. This fact alone makes it unrealistic
and impractical that Tronvold would, or even could, store his PPE at the fire station and
fulfill the duties and responsibilities of a firefighter when called upon in emergencies. For
example, storage of his PPE at the fire station would require Tronvold to first travel those
ten miles to the fire station in order to retrieve his PPE, and only after doing so, would he

then be fully equipped to travel from there to the scene.



RESPONSE TO CITY AND FIRE DEPARTMENT’S ARGUMENTS

. City and Fire Department are jointly and severally liable to Randall and Lisa
for Tronvold’s actions at the time of the crash through respondeat superior
and well-settled principles of vicarious liability.

In their arguments against Tronvold’s employment and agency, City and Fire
Department rely on unsupported arguments that contradict the undisputed facts of this
case.

For example, Fire Department claims that “there has been no showing, factually
or legally, that Tronvold was acting as an employee or agent of the Department at the
time of the accident” and that the facts “are simply insufficient to establish that Tronvold
was within the scope of his agency with the PVFD at the time of the accident.” PVFD at
9. According to City and Fire Department, Tronvold was “unquestionably” neither an
employee nor agent of the Department, and therefore cannot be held liable through
respondeat superior.

Compensation is an irrelevant factor in the definition of “employee” under South
Dakota law. To determine Tronvold’s agency and whether Tronvold was acting within
the scope of his agency at the time of the crash, this Court need only examine its well-

established principles of vicarious liability, using the test of foreseeability adopted by the

Court based on the Restatement (Second) of Agency 8§ 228 and Hass v. Wentzlaff, 2012

S.D. 50, 816 N.W.2d 96.

1. The principles of worker’s compensation cases are useful, but not
determinative for purposes of respondeat superior analysis in the vicarious
liability context.

City and Fire Department claim that worker’s compensation principles cannot be

used to determine vicarious liability. PVFD at 15. They allege that exceptions to the



going and coming rule based on worker’s compensation cases are inapplicable in tort
liability cases, and therefore any analysis cannot be applied within the context of
respondeat superior. City at 8.

This Court, however, rejects this contention, and describes worker’s
compensation cases as “useful” for exploring scope of employment questions. However,
to focus only on these cases ignores the substantial body of authority dating back to at
least 1963 and the well-established principles of vicarious liability in the doctrine of
respondeat superior and Restatement (Second) of Agency § 228 in the employment
context. This body of authority determines foreseeability in the context of the “particular
enterprise” in which the employer or agent is engaged for purposes of determining the
“scope of employment” in each factual context. Justice Konenkamp explains this analysis

in South Dakota Pub. Entity Pool for Liab. v. Winger, 1997 S.D. 77, | 8:

“We resort to worker’s compensation cases because those decisions are useful in
exploring the themes surrounding scope of employment questions. Yet we are not
bound here to liberally construe coverage as we are in workers’ compensation
matters. . . . Legal precepts surrounding respondeat superior also help to
conceptualize activities encompassed within ‘scope of employment,” meaning “in
the context of the particular enterprise an employee’s conduct is not so unusual or
startling that it would seem unfair to include the loss resulting from it among
other costs of the employer’s business.” Leafgreen v. American Family Mut. Ins.
Co., 393 N.W.2d 275, 280 (SD 1986) (quoting Rodgers v. Kemper Const. Co., 50
Cal. App. 3d 608, 124 Cal. Rptr. 143, 148-49 (CalCtApp 1975)); Deuchar v.
Foland Ranch, Inc., 410 N.W.2d 177, 180 (S.D. 1987); Alberts v. Mut. Serv. Cas.
Ins. Co., 80 S.D. 303, 306-07, 123 N.W.2d 96, 98 (1963).” (Emphasis added).

Through a simple reading of Winger, this Court has not restricted exceptions to
the going and coming rule from vicarious liability. City and Fire Department only address
the Court’s decision in Winger in a footnote, claiming the case is dissimilar because
Winger was unquestionably an employee, with the Court in that case simply addressing

whether he was acting within scope of employment. PVFD at 16. City and Fire



Department engage in circular reasoning by first making a factually erroneous and
unsupported argument that Tronvold was not an employee, and then attempting to utilize
this flawed reasoning to argue scope of employment principles in worker’s compensation
case do not apply to this case.

Tronvold was unquestionably an employee and agent at the time of the crash.
The question therefore becomes what principles should this Court apply in this case.
I11.  The Court should analyze Tronvold’s employment and agency through

respondeat superior using Hass v. Wentzlaff and the Restatement (Second) of
Agency § 228.

City and Fire Department raised going and coming rule principles in the trial
court as the sole legal basis to deny liability for Tronvold’s conduct and actions.
Nevertheless, City and Fire Department on this appeal go beyond the going and coming
rule and for the first time, raise arguments not made to the trial court, that purport to
analyze City’s, Fire Department’s, and Tronvold’s conduct and actions under the

principles established by this Court in Hass v. Wentzlaff, 2012 S.D. 50, 816 N.W.2d 96,

and Restatement (Second) of Agency § 228.

Fire Department makes the conclusory argument that under the factors in Hass,
“it becomes clear that Tronvold was not within the scope of his agency with the PVFD.”
PVFD at 12. City is also now applying the Restatement (Second) of Agency 8§ 228 even
though it relied exclusively on the “going and coming rule” for its defense to the trial
court.

In their analysis of Hass, City and Fire Department simply state that Tronvold was
not an agent at the time of the crash because he was driving his own vehicle, to an

optional meeting, without direction from Fire Department. City claims that “as



contemplated by Hass v. Wentzlaff, 2012 S.D. 50, p28, respondeat superior liability in
South Dakota is flexible and amorphous but relies upon a foreseeability
standard...[n]egligent acts during commutes are not foreseeable and the commute is not
incidental to employment.” City at 15.

Randall and Lisa have previously outlined several important arguments that
overcome this specious analysis. First, Tronvold’s use of a personal vehicle was required
by Fire Department. City claims that, “Tronvold was not required to use his vehicle for
his role at the PVFD. He was required to have reliable transportation to arrive at the fire
hall...the use of his vehicle did not extend beyond his commute.” City at 17. However,
Fire Chief lan Paul testified unequivocally that firefighters must have their own personal
vehicles. R.596,599. At the very least, whether Tronvold was required to drive his
personal vehicle is a matter of disputed material fact inappropriate for summary
judgment. Second, Tronvold was required to attend the engine company meeting that
day, which was mandated by city ordinance and enforced by threat of dismissal. Jurgens
App. 032-034; 052-055.

Finally, City and Fire Department argue that at the time of the crash Tronvold was
simply traveling on an ordinary commute. The undisputed facts classify Tronvold’s drive
to the station as far beyond an “ordinary commute.” Fire Chief Ian Paul testified that
driving to monthly meetings is an essential part of being a firefighter. R.778. Engine
company meetings are also an “official duty” of the position of a firefighter. The property
damage and deductible insurance coverage provided by Fire Department and paid for by
City overcome the argument that Tronvold was simply commuting to work at the time of

the crash. City and Fire Department admittedly were benefitted by Tronvold’s drive to



the station. R.776. City cites a single authority to ostensibly refute the significance of
Tronvold’s PPE on board his pickup at all times, his pager, and his vehicle half-plate
identifying Tronvold as a member of Fire Department.

City cites Jorge v. Culinary Institute of America, 3 Cal. App. 5" 382, 406 (2016),

which states that “unless such materials require a special route or mode of transportation
or increase the risk of injury...carrying employer-owned tools of the trade to work does
not render an employee’s commute within the course and scope of employment.”
Therefore, according to Defendants, the dual purpose exception is inapplicable. City at
18.

Because Tronvold’s PPE did not necessitate a special route or mode of
transportation, and did not increase the likelihood of injury in the commute, City argues
that the going and coming rule applies, precluding respondeat superior. However,
Tronvold’s PPE is only one factor regarding his scope of employment. The advancement
of Fire Department’s interest through training and personal transportation to the fire
station more than satisfies the dual purpose test used in Hass.

A correct application of respondeat superior principles outlined in Hass compels
the conclusion that Tronvold was acting within his scope of employment and agency at
the time and place of the crash, and City and Fire Department are jointly and severally
liable for Tronvold’s wrongful conduct and actions. This Court in Hass, citing Leafgreen

v. Am. Family Mut. Ins. Co., 393 N.W.2d 275 (S.D. 1986) holds:

If the act was for a dual purpose, the fact finder must then consider the case
presented and the factors relevant to the act's foreseeability in order to determine
whether a nexus of foreseeability existed between the agent's employment and the
activity which caused the injury." Id. § 25. "If such a nexus exists, the fact finder
must, finally, consider whether the conduct is so unusual or startling that it would



be unfair to include the loss caused by the injury among the costs of the
employer's business.

Tronvold’s drive to the fire station fulfilled a dual purpose. His drive to the fire
station furthered the interests of City and Fire Department. Fire Department benefitted
from Tronvold attending the meetings and training, and Fire Department also benefitted
from Tronvold driving himself to the meetings. R.776. Fire Chief lan Paul testified that
firefighters, including Tronvold, when attending engine company meetings and receiving
training, are engaged in activities that are “essential” to their overall effectiveness. R.778.

The California Supreme Court in Hinman v. Westinghouse Electric Co., 471 P.2d

988, 991 (Cal. 1970) held “that exceptions will be made to the ‘going and coming’ rule
where the trip involves an incidental benefit to the employer, not common to commute
trips by ordinary members of the work force.”

Following the application of the Hinman test, and the guidelines of analyzing
vicarious liability in Hass, Tronvold’s actions at the time of the crash clearly and
demonstrably served a dual purpose, and were foreseeable when analyzed through the
Restatement (Second) of Agency 8§ 228 and the well-established opinions of this Court.
Utilizing these authorities, Tronvold was acting within the scope of his employment and
agency and the Court should find that City and Fire Department are vicariously liable for
Tronvold’s tortious actions under respondeat superior.

Finally, for purposes of the foreseeability test, Tronvold’s conduct “is not so
unusual or startling that it would seem unfair to include the loss resulting from it among

other costs of the employer’s business.” South Dakota Pub. Entity Pool for Liab. v.

Winger, 1997 S.D. 77, 8. “Foreseeability is viewed from the negligent party’s

perspective. Iverson v. NPC Int’l, Inc., 2011 S.D. 40, 801 N.W.2d 275. “[N]ormal human
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traits” should be considered in determining scope of employment and foreseeability.”

Kirlin v. Halverson, 2008 S.D. 107 {47, 758 N.W.2d 436, 452.

Tronvold was nineteen years old at the time of the crash; he held a full-time job in
Pierre, while living approximately ten miles north of Pierre. R.848,874. A motor vehicle
crash involving a firefighter, especially young Tronvold, while driving to the fire station
for an engine company meeting is unquestionably foreseeable. The property damage and
deductible insurance provided by Fire Department and paid for by City to Tronvold
supports this fact.

In consideration of these undisputed facts, Tronvold’s drive to the station
furthered the interest of City and Fire Department, and the crash that occurred during that
drive to the station was foreseeable. As a result, City and Fire Department are liable for
the harms and losses sustained by Randall and Lisa under the doctrine of respondeat
superior.

IV.  Defendants have waived governmental immunity.

Plaintiff and Appellant Randall R. Jurgens joins in the Arguments and Authorities
of Plaintiff and Appellant Lisa A. Tammen as set forth in her Brief of Appellant Lisa A.
Tammen. The issue as stated by Randall is worded differently from the Brief of
Appellant Lisa A. Tammen.

V. Defendants have waived any argument that SDCL 20-9-45 is inapplicable in
this case.

Plaintiff and Appellant Randall R. Jurgens joins in the Arguments and Authorities
of Plaintiff and Appellant Lisa A. Tammen as set forth in her Brief of Appellant Lisa A.
Tammen. The issue as stated by Randall is worded differently from the Brief of

Appellant Lisa A. Tammen.
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CONCLUSION

For the reasons set forth herein, Randall and Lisa respectfully request that the
Court reverse the trial court’s Order Granting City of Pierre’s Motion for Summary
Judgment and Granting Pierre Volunteer Fire Department’s Motion for Summary
Judgment. Tronvold was acting within the scope of his employment and agency for City
and Fire Department and acting on their behalf in driving his personally owned motor
vehicle to the fire station to which he was assigned at the time of the crash. Further, City
and Fire Department have waived governmental immunity by participating in a risk
sharing pool and purchasing a liability insurance policy under which coverage should be
afforded.

Dated at Sioux Falls, South Dakota, on this 7" day of May, 2020.

HUGHES LAW OFFICE

John R. Hughes

101 North Phillips Avenue — Suite 601
Sioux Falls, South Dakota 57104-6734
Telephone: (605) 339-3939
Facsimile: (605) 339-3940

Attorneys for Plaintiff and Appellant
Randall R. Jurgens
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excluding the Table of Contents, Table of Authorities, and any Certificates of counsel.
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Dated at Sioux Falls, South Dakota, on this 7" day of May, 2020.

HUGHES LAW OFFICE

John R. Hughes

101 North Phillips Avenue — Suite 601
Sioux Falls, South Dakota 57104-6734
Telephone: (605) 339-3939
Facsimile: (605) 339-3940

Attorneys for Plaintiff and Appellant
Randall R. Jurgens
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