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JURISDICTIONAL STATEMENT 

 In this appeal, Russell Ray Bertram seeks review of the following orders: (1) 

Order Re: Defendant’s Motion to Exclude Other Acts Evidence Pursuant to SDCL § 19-

19-404(b) signed on February 5, 2016, filed on February 5, 2016; (2) the Court’s Order 

on State’s Motion in Limine Re: Polygraph Evidence or Reference, and (3) the Court’s 

Ruling during Trial that the Order on State’s Motion in Limine Re: Polygraph Evidence 

or Reference would not be lifted.  

 Bertram respectfully submits that jurisdiction exists pursuant to SDCL §15-26A-

3(1) (appeal from final judgment as a matter of right).
1
  

STATEMENT OF THE ISSUES 

I.  Did the Trial Court commit constitutionally reversible error and abuse its 

discretion in refusing to allow Bertram to cross-examine Doug Dailey regarding 

Bertram’s polygraph?  

 Relevant Cases and Statutes: 

  State v. Larson, 512 N.W.2d 732, 735 (S.D. 1994) 

 U.S. v. Lindstrom, 698 F.2d 1154 (11th Cir. 1983) 

 U.S. v. Love, 329 F.3d 981, 984 (8th Cir. 2003)  

 U.S. v. Tenorio, 809 F.3d 1126 (10th Cir. 2015)  

 

                                                        

1
 For purposes of this brief, references are as follows: (1) “JT” designates the jury trial 

transcript; (2) “MH” designates the Motions Hearing held on January 28, 2016; (3) 

“Appx.” designates Appellant’s Appendix.  
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II.  Did the Trial Court commit reversible error and abuse its discretion in refusing 

to preclude evidence that Bertram had sex with a stripper and had participated in a 

threesome during his engagement to Leonila Stickney? 

 Relevant Cases and Statutes: 

 State v. Moeller, 1996 SD 60, 548 N.W.2d 465 

 State v. Wright, 1999 SD 50, 593 N.W.2d 792 

 SDCL § 19-19-404(b) 

STATEMENT OF THE CASE 

 On September 8, 2015, Russell Bertram was indicted on First Degree Murder 

charges for the October 24, 2009, death of Leonila Stickney. 

 A Motions Hearing was held on January 28, 2016, on Bertram’s Motion to 

Exclude Other Acts Evidence Pursuant to SDCL § 19-19-404(b) and Defendant’s 

Motions in Limine. Testimony and evidence was presented by both sides. In its February 

5, 2016 Order, the trial court denied Bertram’s motion to exclude evidence of his sexual 

relationships with other women during his relationship with and engagement to Leonila 

Stickney. Appx. 1-2. 

 On February 5, 2016, the State filed a Petition for Leave to File Intermediate 

Appeal with the South Dakota Supreme Court. An Order Denying Petition for Allowance 

of Appeal from Intermediate Order was issued on March 11, 2016.  

 On August 10, 2016, the State filed Motion in Limine Re: Polygraph Evidence or 

Reference asking the Court to prohibit any evidence of or reference to Bertram’s 

polygraph examinations. Appx. 3-5. The Motion was granted by the trial court.  
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 Bertram’s jury trial commenced September 12, 2016.  Two days of jury selection 

was conducted in Gregory County, Burke, South Dakota. Opening statements were given 

on September 14, 2016. During the afternoon of September 19, 2016, David Stickney, 

Leonila Stickney’s estranged husband, testified about the settlement negotiations 

surrounding the life insurance proceeds, his understanding that Bertram would be 

foreclosed from collecting any insurance proceeds if Leonila’s death was intentional, and 

his reliance on his attorney, Doug Dailey’s advice regarding settlement. The following 

day, September 20, 2016, Attorney Doug Dailey testified regarding the settlement 

negotiations between himself and Attorney Clint Sargent. Dailey testified that Sargent 

responded “no way” when Dailey asked Bertram to turn the insurance proceeds over to 

the Estate. When questioned by Assistant Attorney General Paul Swedlund as to the 

rationale Sargent provided with his “no way” response, Dailey said “[j]ust that they 

disputed that it was an intentional act.” Bertram’s counsel objected and inquired with the 

trial court as to whether Swedlund’s examination regarding the reasons for settlement 

subsequently opened the door to everything discussed in that conversation. The trial court 

said yes.  

Once the State concluded Dailey’s direct examination, the jury was removed and 

Bertram’s counsel asked the trial court for relief from the previous motion in limine 

precluding evidence of Bertram’s polygraph. Bertram’s attorneys made an offer of proof. 

Bertram’s counsel asked Dailey about a July 28, 2011 settlement negotiations letter from 

Attorney Sargent which referenced a polygraph administered to Bertram by former 

Division of Criminal Investigation polygraph analyst, Loren Pankratz. Appx. 9. The State 
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then had the opportunity to re-direct Dailey on the issue. The trial court recessed for 

lunch and took the matter under advisement.  

The trial court ruled that although the State had opened the door to the polygraph 

evidence when it questioned the reasons Stickney settled, evidence of the polygraph and 

the polygraph results would be unfairly prejudicial to the State. Bertram’s counsel was 

allowed to cross-examine Dailey on the factors that went in to the settlement agreement, 

but not the polygraph.    

 On September 26, 2016, Bertram was found guilty of First Degree Murder. On 

November 22, 2016, Bertram was sentenced to life without patrol in the South Dakota 

State Penitentiary. The Judgment and Conviction was signed and filed on November 22, 

2016. Notice of Appeal was filed with the Gregory County Circuit Clerk on December 6, 

2016.  

STATEMENT OF THE FACTS 

 On October 24, 2009, Bertram and his fiancé, Leonila Stickney, were road 

hunting in Gregory County. After shooting his limit, Bertram returned to the vehicle in 

which Stickney was a passenger. As Bertram was placing his Remington 870 shotgun in 

the vehicle it discharged, striking Stickney in her upper left torso. Bertram applied 

pressure to the wound, called 911, and advised dispatch that he was headed to the 

Gregory County Hospital.  

 At the hospital, Bertram spoke with Gregory County Sheriff Charlie Wolf about 

what had happened. Sheriff Wolf confirmed there were three dead pheasants in Bertram’s 

truck bed. JT. 185:22-24. One was warm to the touch. JT. 185:22-24. Bertram brought 

Deputy Sheriff Tim Drey to the area in which he and Stickney had been hunting. JT. 
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185:25-186:3.When Bertram returned to the Gregory County Hospital he was informed 

that Stickney had died from her injuries. Sheriff Wolf took three pictures of Bertram’s 

vehicle interior and then let Bertram leave. JT. 137:7-8.  

 Sheriff Wolf continued his investigation. The requested autopsy revealed Leonila 

was pregnant at the time of her death. JT. 154:3-20. In December 2009, Sheriff Wolf 

learned that there were two life insurance policies in Leonila’s name listing Bertram as 

beneficiary. JT. 154:15-17. Documents were subpoenaed from both Globe Life Insurance 

and New York Life. JT. 154:21-23.  

Attorney Doug Dailey was retained by David Stickney to represent the Estate of 

Leonila Del Valle Stickney shortly after Leonila died on October 24, 2009. JT. 661:15-22. 

The Estate learned about Leonila’s life insurance policies naming Bertram as beneficiary 

in June and July 2010. JT. 665:22-25; 669:6-10. On November 4, 2010, Dailey advised 

Bertram’s attorney that it was the Estate’s position that Bertram had intentionally killed 

Leonila and, as a result, Bertram was not entitled to any of the insurance proceeds. JT. 

670:10-19. “No way,” said Bertram’s attorney, who thereafter informed Dailey that 

Bertram passed a polygraph. On November 15, 2010, Dailey emailed Chief Deputy 

General Charles McGuigan questioning the criminal investigation being conducted by 

Sheriff Wolf. JT. 673:2-675:5; Exhibit 157; Appx. 6-8. Dailey’s email included no 

mention of Bertram’s polygraph result. JT. 673:2-675:5; Exhibit 157; Appx. 6-8.       

Bertram was not arrested on any charges in 2009 or 2010.  

On January 21, 2011, Bertram, accompanied by legal counsel, voluntarily met 

with Sheriff Wolf and DCI Agent Guy DiBenedetto. JT. 154:24-155:19. The interview 

was recorded. When confronted with information that Leonila was pregnant, Bertram told 
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Sheriff Wolf and Agent DiBenedetto that Leonila had mentioned she was late on their 

drive from Sioux Falls to Burke. JT. 159:12-22.  

When questioned about the life insurance policies, Bertram explained that Leonila 

purchased the $750,000 New York Life policy for her family in the Philippines in the 

event something happened to her. JT. 167:4-19. Bertram shared that Leonila named him 

as beneficiary because she was concerned her family would squander the insurance 

proceeds if received all at once. Bertram told Sheriff Wolf and Agent DiBenedetto that he 

took out the Globe Life Insurance policy on Leonila due to her poor driving skills.  

During the recorded interview, Bertram’s counsel informed Sheriff Wolf and 

Agent DiBenedetto that Bertram had taken and passed a polygraph administered by 

former DCI polygrapher, Loren Pankratz.    

 Bertram was not arrested on any charges following the January 2011 interview. 

  In October 2011, Bertram and David Stickney reached a settlement regarding the 

insurance proceeds. The Estate of Leonila Stickney received the $600,000 New York Life 

Policy; Bertram received the remaining death benefit and interest on the New York Life 

Policy and the proceeds from the Globe Life Policy. The Settlement Agreement & Mutual 

Release of All Claims provided: 

WHEREAS Leonila D. Stickney was shot in a hunting accident on 

October 24, 2009, in Gregory County, South Dakota, by a shotgun being 

operated by Russ Bertram, hereinafter referred to as “the accident[.]” 

 On October 11, 2011, David Stickney filed a Petition for Order Approving 

Settlement Agreement and Mutual Release of All Claims with McCook County Circuit 

Court. First Judicial Circuit Judge Timothy W. Bjorkman signed the Order Granting 

Petition for Authority to Enter into Compromise Agreement and Mutual Release of All 

Claims on October 17, 2011.   



7 

 Bertram was not arrested on any charges in 2011, 2012, or 2013.   

 On January 14, 2014, Agent DiBenedetto made an unannounced visit to Bertram’s 

residence. Bertram agreed to speak with Agent DiBenedetto in his vehicle. Bertram did 

not have counsel present and did not ask Agent DiBenedetto to contact his attorney. 

Bertram answered DiBenedetto’s questions regarding the shooting, the insurance 

proceeds, and his marriage to Leonila’s sister, Melizza.  

 Bertram was not arrested on any charges following the January 2014 interview.   

 In the six years between Leonila’s death and Bertram’s arrest, Bertram sent 

$39,000 to Leonila’s family in the Philippines via Moneygram. JT. 266:18-267:13; 

269:10-12. He also visited Leonila’s family in the Philippines three times – in 2010, 

2011, and 2012. Bertram withdrew large amounts of cash before each trip and spent the 

money on Leonila’s family.   

 Sheriff Wolf retired in January 2015.  JT. 183:22-24. Sheriff Wolf never sought an 

arrest warrant for Bertram. JT. 203:6-20. Nine months after Sheriff Wolf’s retirement, in 

September 2015, Bertram was indicted for First Degree Murder by a Gregory County 

Grand Jury.   

STANDARD OF REVIEW 

 On appeal, this Honorable Court will “review a circuit court’s decision to admit or 

deny other-act evidence under Rule 404(b) for an abuse of discretion.” State v. Boe, 2014 

S.D. 29, ¶ 20, 847 N.W.2d 315, 320. “An abuse of discretion ‘is a fundamental error of 

judgment, a choice outside the range of permissible choices, a decision, which, on full 

consideration, is arbitrary and unreasonable.’” Kaberna v. Brown, 2015 S.D. 34, ¶ 13, 864 

N.W.2d 497, 501 (quoting Gartner v. Temple, 2014 S.D. 74, ¶ 7, 855 N.W.2d 846, 850). 
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“When a trial court misapplies a rule of evidence, as opposed to merely allowing or 

refusing questionable evidence, it abuses its discretion.” State v. Packed, 2007 S.D. 75, ¶ 

24, 736 N.W.2d 851, 859 (quoting State v. Guthrie, 2001 S.D. 61, ¶ 30, 627 N.W.2d 401, 

415). 

ARGUMENT 

I. Bertram’s Sixth Amendment Rights Violated by Trial Court’s Refusal to 

Admit Polygraph Results During Doug Dailey’s Cross-Examination   

 The United States Constitution mandates that Bertram has a right to “be 

confronted with witnesses against him.” U.S. Const. Amend VI; S.D. Const. Art. 6, § 7 

. The Confrontation Clause includes Bertram’s right to effectively cross-examine the 

State’s witnesses.  Davis v. Alaska, 415 U.S. 308 (1974).  

The right of cross-examination is an essential safeguard of factfinding 

accuracy in an adversary system of justice and “the principal means by 

which the believability of a witness and the truth of his testimony are 

tested.” 

 

U.S. v. Lindstrom, 698 F.2d 1154, 1160 (11th Cir. 1983) (quoting Davis, 415 U.S. at 316).  

 The U.S. Supreme Court has emphasized that “it is the essence of a fair trial that 

reasonable latitude be given the cross-examiner.” Alford v. U.S., 282 U.S. 687, 691 

(1931). This is especially true in matters relevant to a witness’ credibility. U.S. v. 

Williams, 592 F.2d 1277, 1281 (5th Cir. 1979). “Where the witness the accused seeks to 

cross-examine is the ‘star’ government witness, providing an essential link in the 

prosecution’s case, the importance of full cross-examination to disclose possible bias is 

necessarily increased.” Greene v. Wainwright, 634 F.2d 272, 275 (5th Cir. 1981).  

Although the Confrontation Clause provides individuals with “the right to 

cross-examine those who testify against” them, it is well recognized “that 

the right to cross-examine is not absolute.” An individual is only 

guaranteed “an opportunity for effective cross-examination, not cross-
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examination that is effective in whatever way, and to whatever extent, the 

defense might wish.”  

Milstead v. Smith, 2016 S.D. 55, ¶ 13, 883 N.W.2d 711, 717 (internal citations omitted) 

(emphasis in original). 

  “One goal of effective cross-examination is to impeach the credibility of 

opposing witnesses.” U.S. v. Lindstrom, 698 F.2d 1154, 1160 (8th Cir. 1983). The U.S. 

Supreme Court has observed “the cross-examiner is not only permitted to delve into the 

witness’ story to test the witness’ perceptions and memory, but the cross-examiner has 

traditionally been allowed to impeach, i.e. discredit the witness.” Davis, 415 U.S. at 316. 

“[C]ross-examination in ‘matters relevant to credibility ought to be given wide scope.’” 

Lindstrom, 698 F.2d at 1160 (quoting United States v. Williams, 592 F.2d 1277, 1281 (5th 

Cir. 1979)).   

 In Bertram’s case, effective cross-examination as contemplated by the 

Confrontation Clause required inquiry into the State’s witness, Attorney Doug Dailey’s, 

knowledge that Bertram submitted to a polygraph. David Stickney, Leonila’s estranged 

husband, hired Dailey to obtain Leonila’s life insurance proceeds after learning of the 

New York Life Policy’s existence. Dailey handled all settlement negotiations on Stickney 

and the Estate’s behalf.  JT. 676:10-12. At trial, Stickney testified that he settled the civil 

dispute regarding Leonila’s life insurance proceeds on Dailey’s advice and with full 

knowledge that South Dakota law prohibited Bertram from receiving the insurance 

proceeds if he intentionally killed Leonila. JT. 597:16-599:6. 

Attorney Clint Sargent: Did you understand that there’s a statute in South 

Dakota that says if somebody has intentionally caused the death of 

someone else, if it’s a homicide, an intentional killing, that that person 

can’t recover any benefits from the person’s estate, including life 

insurance. Did you understand that? 
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Witness David Stickney: Yes. 

Sargent: So, you understood, in dealing with these claims, that, if Russ 

Bertram intentionally murdered Nila, he couldn’t get any money from a 

life insurance policy. You knew that. 

Stickney: Well, that wasn’t for me to decide. 

Sargent: And, you didn’t – but you did decide that there was enough risk 

involved in all of this, there was enough uncertainty in all of this, that you 

were going to go ahead and settle these claims and waive any objections 

that you had. 

Stickney: When the matter was brought before the court, and the lawyers 

handled it and all of that, it was stated that she was dead of an accident. 

Sargent: Right. 

Stickney: Not at that time was there ever any other thing that was 

considered. So, we weren’t thinking to try to deal with a murder or 

something like that. I mean, that – at that point, that was not there.  

Sargent: And the “point” we’re talking about is in 2012 --. 

Stickney: It was an accident, and that was what we were going on at that 

point. 

JT. 593:12-594:5. 

Attorney Clint Sargent: You already have talked about you understood that 

there were provisions that could have allowed Russ not to collect. And, 

you’re representing to the court that you believe that, “the proposed 

settlement as set forth herein is fair and equitable under the circumstances, 

and believe that the acceptance of the settlement would be in the best 

interest of the estate, the heirs, and all other persons concerned.” You’re 

agreeing to that. 

Witness David Stickney: Yes. 

Sargent: And, you’re saying that you hadn’t, at that time, considered 

claims regarding negligence, damages, and contributory negligence. 

Stickney: No, I hadn’t. 

Sargent: The settlement agreement that you signed, that was attached to 

the petition, the first line stated that, “Leonila was shot in a hunting 

accident on October 24, 2009;” is that right? 

Stickney: At the time those were filed, that’s what we had – you know, the 

conclusion. We didn’t have any further evidence. 
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Sargent: Didn’t have any more evidence --. 

Stickney: At that time. 

Sargent: At that time, you knew that Sheriff Wolf had been investigating, 

correct? 

Stickney: He wasn’t really actively investigating. 

Sargent: Okay. So, you don’t approve of how Sheriff Wolf did his 

investigation? 

Stickney: His approach was, “he’ll make a mistake, and I’ll catch him 

when he makes a mistake.” That’s not active investigation. 

Sargent: All right. And, you ultimately ended up – the court ended up 

approving this settlement and you signed it; is that right? 

Stickney: On advice of a lawyer, I did. 

Sargent: So, if your lawyer testifies and tells us what things were 

considered in deciding this settlement agreement, you would rely on what 

your lawyer said? 

Stickney: Yes. 

Sargent: Is it all right if we ask him questions about what you two talked 

about, about what went in to this settlement? 

 

Stickney: Sure. 

Sargent: You don’t have any objections to us asking him, if he testifies, all 

of the things he was considering in deciding whether to recommend a 

settlement, do you? 

Stickney: No, that’s fine; I don’t mind.  

JT. 597:16 -599:6. 

 During settlement negotiations, Bertram’s attorney informed Dailey that Bertram 

had submitted to and passed a polygraph administered by former Division of Criminal 

Investigation polygraph analyst, Loren Pankratz. Appx. 9. At trial, pursuant to the trial 

court’s order precluding polygraph evidence, Dailey omitted any mention of Bertram’s 

polygraph as a factor or consideration in settlement. JT.  670:11-672:14; 676:10-12.    
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Witness Doug Dailey: Well, I think the next thing, according to my notes, 

I had a telephone call with attorney Clint Sargent on November 4
th

 of 

2010. I know that we had some back and forth going on with regard to 

leaving messages and trying to get hold of each other. 

At that time, I advised Mr. Sargent that we believed that Mr. Bertram had 

intentionally killed Leonila and that he should not be entitled to any of the 

life insurance proceeds and asked for them to pay those over to the estate.  

Attorney Paul Swedlund: Did you ask – so, you asked Mr. Sargent to pay 

the Globe policy over to the estate or the New York Life? 

Dailey: Just the life insurance policies in general. I don’t think it was 

differentiated between the two or which one we wanted paid over at that 

time. We were simply asking for all of the proceeds to be paid to the 

estate.  

Swedlund: Okay. And, what was Mr. Sargent’s response to that? 

Dailey: My notes have the quote of, “no way.” 

Swedlund: So, that’s a direct quote from Mr. Sargent. 

Dailey: According to my notes. 

Swedlund: What did Mr. Sargent tell you about his reason for saying, “no 

way”? 

Dailey: Just that they disputed that it was an intentional act. 

Swedlund: And, did he say that the proceeds had another --. 

Attorney Clint Sargent: Your honor, I’m just going to object. If Mr. 

Swedlund is going to ask about things we talked about, I have no objection 

to that. But, I hope that then opens the door to everything that we talked 

about in that conversation. 

The Court: It does. You may continue. 

Swedlund: Proceed. 

Dailey: Well, just that he disagreed. I don’t – you know, as far as the 

details, I don’t really know how in depth we got in to the details of that. 

But he just disagreed. 

… 

Swedlund: And, were you also talking to Mr. Stickney about some other 

potential legal action involving – 
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Dailey: Well, we were discussing the issue of whether or not we would 

pursue what’s called a wrongful death claim, which is a civil claim against 

a person who may cause a person – another person to die, through 

negligence or recklessness or an intentional act. 

Swedlund: Okay. So, we’re talking about the bases for a wrongful death 

claim; one of them can be negligence you said? 

Dailey: Correct. 

JT. 670:11-672:14. 

Dailey: Well, without going in to details, we ultimately negotiated a 

settlement with Mr. Bertram and his attorney for the distribution of the 

insurance proceeds. 

JT. 676:10-12. 

 Once Dailey’s direct examination ended, Bertram’s counsel sought relief from the 

trial court’s earlier prohibition on polygraph evidence. Bertram’s attorneys explained that 

the State opened the door to the reasons why the civil case settled, thereby 

constitutionally entitling Bertram to cross-examine on the polygraph issue as a settlement 

factor. JT. 689:19-690:17; 692:9-18.  

Attorney Clint Sargent: Your honor, I request relief from the court’s order 

on motion in limine precluding evidence that Mr. Bertram passed a 

polygraph examination. I think the State has opened the door by 

representing to this jury that the reasons that Mr. Stickney decided to settle 

this case were in large part just because he wanted to get out of the country 

and he wanted this over with fast.  

 

The last letter that I sent to Mr. Dailey that has been referenced here in the 

settlement negotiations included an explanation of the polygraph, what my 

intentions were if this went to civil litigation, and I believe that’s a fair 

area of cross-examination after the State has presented it to this jury that, 

“oh, they just wanted it over with to get out of the country.” 

I should be allowed to cross-examine that I had presented the strength of 

my case in defending these matters; that that was a critical part of what 

they considered in deciding whether to settle this case.  

I believe the State’s opened the door, and I ask permission to go into that; 

for that limited purposes. And, the court can give a limiting instruction, 

telling the jury that they’re not to consider whether or not he actually 
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passed the polygraph, but to consider it as to the issue as to why the estate 

settled the claims against Mr. Bertram.  

JT. 689:19-690:17. 

Attorney Clint Sargent: Whatever Mr. Dailey says doesn’t mean that the 

ability to cross-examine him on that issue should be limited. It’s a 

constitutional issue that we’re talking here: The right to confront and 

cross-examine your accusers and the witness. 

And, it’s clearly, indisputably an issue that was discussed in the settlement 

process. It’s in letter form. So, however, Mr. Dailey answers the question, 

it’s for the jury to decide his credibility in admitting or denying that he 

considered that.  

JT.  692:9-18. 

 With Dailey still under oath and on the witness stand, Bertram made an offer of 

proof.  

Attorney Clint Sargent: May I just do an offer of proof with the witness 

and what I intend to ask him, if the court allowed me to do it? 

The Court: You may. 

Sargent: All right. Mr. Dailey, I’m showing you Exhibit 212. Do you 

recognize that document? 

Dailey: Yes, sir. 

Sargent: Is that a letter that I sent to you on July 28, 2011 regarding 

settlement negotiations in the Stickney Life Insurance Matter? 

Dailey: Yes. 

Sargent: Did you receive it? 

Dailey: I did. 

Sargent: Did you review it – 

Dailey: I did. 

Sargent: You read the whole letter – 

Dailey: Yes. 

Sargent: -- at the time you receive it? And, that was before we reached a 

final settlement agreement in this case. 
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Dailey: Correct. 

Sargent: Sometime after this letter, we reached a settlement agreement. 

Dailey: Within a day or two, yes. 

Sargent: Okay. That would be what the evidence would be that I would 

offer in front of the jury. 

JT. 703:23-704:24. 

Attorney Paul Swedlund: May I, your Honor? 

The Court: You may. 

Swedlund: There’s a portion of the letter at issue here that states:  

I wanted to let you know that Mr. Bertram did submit to a polygraph 

examination – 

… 

Swedlund: polygraph examination with Loren Pankratz, and Mr. Pankratz 

has opined that Mr. Bertram is telling the truth regarding this being an 

accidental shooting. If this matter does go to litigation, I will seek to have 

Mr. Pankratz’s opinion admitted as evidence. I’m aware that polygraphs 

are generally inadmissible; however, I will be asking the court to carve out 

an exception for life insurance litigation. If I am successful, your client 

risks getting nothing from these policies. There are certainly risks on both 

sides of this case. 

Now, did the fact that Mr. Bertram submitted himself to a polygraph, and 

that his expert opinion that Mr. Bertram was telling the truth, have any 

bearing on your decision to settle this case? 

Dailey: It wasn’t my decision to settle the case. 

Swedlund: Okay. Did it have any bearing on the advice that you gave your 

client to settle the case? 

Dailey: Honestly, I don’t believe it did. If you look at the state of the 

negotiations, we were this far apart; I mean, just mere days before. 

In fact, we made an offer to settle it for $650,000 the day before, with no 

strings attached to the money that was to go to Bertram. And, this was the 

response that we had gotten to that.  

I don’t recall it ever being a consideration, because frankly, my client 

believed all along that it was an intentional act. 

Swedlund: Okay. And, in your experience as a criminal defense attorney, 

what’s your opinion of a polygraph test? 
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Dailey: Well, I don’t think they’re reliable. Every time I’ve dealt with 

them, they come back saying they’re inconclusive, or something that was 

other than what was anticipated. And, I do recall now that you bring that 

up, having some conversations with Mr. Stickney, and I believe that I 

would have given him my opinion as to reliability. 

Swedlund: Okay. That the polygraph taken by Mr. Bertram was not 

reliable? 

Dailey: Well, I didn’t have the opinion whether that one was specifically 

not reliable or not, but generally I don’t believe they are. 

Swedlund: Okay. And, if this test had been reliable and inadmissible in 

court, and proof of Mr. Bertram’s claim that this was an accident, then that 

would have entitled him to the full $900,000 of insurance money, would it 

not? 

Dailey: I don’t necessarily agree with that. I mean, it’s a civil matter at that 

point. 

Swedlund: But his case for the whole [$]900,000 would be stronger. 

Dailey: Depends on whether you believe it to be true or not. 

Swedlund: Right. And, in any event, the bulk of the money was paid to the 

estate. 

Dailey: I think majority of the two policies together went to the estate. 

Swedlund: Okay. So, if the polygraph evidence had reliability and 

strength, it wouldn’t make sense for Mr. Bertram to say, “pay the bulk of it 

to the estate,” would it? 

Dailey: Well, I’d like to say no, you know. But, I don’t know what his 

thought process was. I mean, you know how a civil matter can go either 

way.  

JT. 704:25-707:17. 

  Despite the trial court’s acknowledgment and agreement that the State opened the 

door to the polygraph evidence, the Court declined to overturn its prior order.  

The Court: So, the court finds that the State did open the door as to the 

polygraph evidence when it questioned the reasons why David Stickney 

entered into the settlement agreement regarding the insurance proceeds. 

The letter of Clint Sargent, Exhibit 212, evidences the fact that the two 

attorneys had discussed the fact that Bertram did take a polygraph. 
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When the court applies the 403 balancing test to this evidence, the court 

takes in to consideration the following: 

The evidence of the polygraph is relevant to rebut the assertion that David 

Stickney entered in to the settlement agreement – basically allowed the 

language regarding the “accidental shooting” to be included in that 

agreement – because he just wanted to settle the estate so he could resolve 

the issues quickly and then leave the country. 

The State then argues that this is a collateral issue and in fact not relevant 

to the issues present. Yet, the State opened the door.  

In doing the 403 balancing test at this time, the court considers the 

evidence of the polygraph and the results of that test to be unfairly 

prejudicial to the State for the following reasons: 

Number One, there is tremendous risk that the jury will speculate and only 

consider the evidence for the truth of the matter asserted, even if the court 

gives a limiting instruction. I think juries have a hard time wrapping their 

head around that. 

Secondly, this would allow the Defense to introduce evidence which is not 

admissible in South Dakota as direct evidence in its case in chief. 

Number three, it would subject the jury – unless the court said no – to 

basically a mini-trial without experts, or require experts to be brought in to 

consider this small piece of evidence. 

So, what’s the remedy? Because the State has had the opportunity through 

direct examination to give the appearance that really the only, or the major 

reason, for the settlement is that Mr. Stickney wanted to leave the country. 

The fact of the matter is, especially on the agreement with the insurance 

company, if it was not accidental, there would be no money paid out. 

There are certainly other reasons that that agreement was entered in to and 

negotiated between the attorneys.  

So, the Defense can certainly cross-examine as to the numerous factors 

that went in to that settlement agreement, but not the polygraph. 

JT. 709:14- 711:9. 

A. Trial Court’s Personal Concerns Re: Jury Tendencies Should Not Trump 

Bertram’s Constitutional Right to Confront and Cross-Examine 

 In the wake of the State opening the door on the settlement factors, it was a 

“fundamental error of judgment” for the trial court to forgo a limiting instruction on the 
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polygraph evidence and instead disallow it in its entirety. Kaberna, 2015 S.D. 34, ¶ 13, 

864 N.W.2d 497 at 501 (quoting Gartner, 2014 S.D. 74, ¶ 7, 855 N.W.2d at 850). Under 

South Dakota law, “[i]t is presumed that a jury understands and alludes by the court’s 

instructions.” Fjerstad v. Sioux Valley Hospital, 291 N.W.2d 786, 788 (S.D. 1980). It is 

“arbitrary and unreasonable” for the trial court to disregard South Dakota law and instead 

let its personal opinion that juries have “a hard time wrapping their head” around a 

limiting instruction to color its decision to keep out the polygraph evidence. Kaberna, 

2015 S.D. 34, ¶ 13, 864 N.W.2d 497 at 501 (quoting Gartner, 2014 S.D. 74, ¶ 7, 855 

N.W.2d at 850).  

B. Polygraph Evidence Was Constitutionally Necessary; Time Evidence is 

Introduced Irrelevant 

 Until now, South Dakota has not had occasion to rule on polygraph admissibility 

when such evidence is offered to challenge witness credibility. “[W]here polygraph 

evidence is not offered as scientific evidence, neither Rule 702 nor a per se rule against 

admissibility applies.” U.S. v. Tenorio, 809 F.3d 1126, 1130 (10th Cir. 2015) (citing U.S. 

v. Hall, 805 F.2d 1410, 1416-17 (10th Cir. 1986)).    

The circuits have uniformly held, before and after Daubert, that when the 

defendant opens the door to polygraph evidence, such as attacking the 

nature of a criminal investigation or asserting that testimony was coerced, 

polygraph evidence is admissible rebuttal evidence subject to Rule 403’s 

probative value and prejudicial effect considerations. 

Id. at 1131. 

 In U.S. v. Tenorio, Defendant took a polygraph exam administered by an FBI 

polygrapher. 809 F.3d at 1128. The FBI polygrapher suspected Tenorio was being 

deceptive and followed up with a series of confrontational questions. Id. Tenorio 

subsequently confessed and wrote an apology letter to the victim. Id. Prior to Tenorio’s 
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trial, “the government filed a motion in limine to permit testimony related to the 

polygraph test ‘in responding to any claim Tenorio [might make] that his confession was 

coerced or involuntary, or that the United States’ investigation was inadequate.’” Id. 

Tenorio subsequently moved to prevent the polygraph test’s admission. Id.  

 The trial court reserved ruling on the government’s and Tenorio’s motion. The 

trial court “warned that testimony regarding the polygraph test would likely be overly 

prejudicial and therefore inadmissible, but that it would revisit the ruling ‘depending on 

what evidence [Tenorio] elicits during the course of his questioning about the 

confession.’” Id. at 1128-29 (emphasis supplied). “During the trial, Tenorio’s attorney 

asked about the apology letter. Tenorio repeatedly claimed that he only wrote down what 

the FBI agent told him to write. He also claimed that he could not understand why the 

agent did not believe his innocence.” Id. at 1129.  

 Following Tenorio’s testimony, the government requested permission to cross-

examine Tenorio about the polygraph exam and its result. Id. “The district court 

determined that Tenorio opened the door to this questioning, and allowed evidence of the 

voluntary polygraph but not the results.” The trial court explained: 

[T]he jury will be grossly misled if they are allowed to rest on the 

directive of Mr. Tenorio that he could not understand why Ms. [FBI 

polygrapher] Sullivan continued to tell him to tell the truth and repeatedly 

said she thought he was lying.  

Id.  

 The trial court further clarified that the polygraph evidence was to be admitted to 

explain the FBI polygrapher’s actions in challenging the defendant’s credibility. Id. At the 

close of trial, the trial court gave the jury a limiting instruction regarding the polygraph 

examination:  
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The defendant testified he did not know why Agents Sullivan and 

LeBeaux continued to question him after a certain point in time, and he 

has referred to a polygraph examination. Federal law does not permit you 

to consider polygraph examinations, and it was admitted only to explain 

the action of the agents. I am going to instruct you you are not to speculate 

or take into consideration anything regarding the polygraph examination 

or its potential results in reference to the guilt or innocence of the 

defendant or in reference to whether or not he did or did not commit the 

acts charged in the indictment.  

Id. at 1130.  

 Tenorio was convicted. Id. On appeal he argued that the district court improperly 

admitted the polygraph evidence under Federal Rule of Evidence 403. Id. “Specifically, 

he argues the district court did not weigh the prejudicial effect of the evidence.” Id. The 

Tenth Circuit U.S. Court of Appeals affirmed. Id. at 1130-32. In holding that the trial 

court properly exercised its discretion, the Tenth Circuit explained:  

In response to the motions in limine, the district court weighed the 

prejudicial and probative value of the polygraph evidence. The court 

decided at that time that the prejudicial effect of testimony would 

outweigh its probative value. The court warned, however, that it would 

revisit the ruling depending on what Tenorio said about the confession. 

It is not true, then, that the district court failed to consider the prejudicial 

effect of the testimony. The prejudicial value of the evidence remained 

constant when Tenorio took the stand. The court accurately noted, 

however, that Tenorio’s presentation of half of the story gave the 

government a strong interest in completing the other half. Even so, the 

court did not allow evidence regarding results and instructed the jury to 

consider the polygraph test only in explaining the agent’s action. Cross-

examination was brief and of limited scope. Further, any prejudice can 

hardly be “unfair” when Tenorio, who was explicitly warned about this 

possibility, went on to argue that he was coerced anyway.  

Id. at 1132.    

 Tenorio’s attorneys knew what elicited testimony may open the door to the 

polygraph evidence and chose to go forward with that line of questioning. Faced with the 

same knowledge during Betram’s trial, the State made the same choice. The 
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government’s “strong interest” to provide the jury with the full story in Tenorio by 

introducing the polygraph evidence is elevated to a constitutional requirement when, as 

here, introduction of the polygraph evidence  was critical to Bertram’s constitutional right 

to cross-examine Dailey and “complet[e] the other half of the story” for the jury. Id. As 

illustrated by Bertram’s offer of proof, Dailey knew Bertram’s counsel more than “just 

disagreed” with David Stickney receiving Leonila’s life insurance policy proceeds. JT. 

703:23-704:24. The trial court’s refusal to allow cross-examination on the polygraph 

grossly misled the jury who only received half of the story from Dailey. Tenorio, at 1129.  

 Extending the Tenorio Court’s holding and analysis, Bertram’s constitutional right 

to confront and cross-examine the witnesses against him mandated an opportunity to 

cross-examine Dailey on the polygraph evidence, thereby exploring Dailey’s credibility 

by “completing the other half” of the settlement story. Id.  

 Additionally, there is nothing under South Dakota or federal law that requires 

polygraph evidence offered for a non-scientific purpose to only be allowed in rebuttal. 

Such a rule would violate defendants’ due process and fair trial rights as it would make 

such evidence only available to the prosecution. The trial court’s enunciated reliance on 

this constitutionally deficient position is an abuse of discretion. See Kaberna, ¶ 13, 864 

N.W.2d at 501; Packed, ¶ 24, 736 N.W.2d at 859.  

C. State Created Prejudice Cannot Prejudice the State  

 Nothing in Bertram’s offer of proof required expert testimony. JT. 703:23-704:24. 

The back-and-forth exchange regarding Dailey’s receipt and review of the July 2011 

settlement negotiations letter and the settlement shortly thereafter did not give rise to the 

need for expert testimony or a “mini trial” regarding polygraph accuracy. Rather, 
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acknowledgment and introduction of the settlement letter would have provided the jury 

with evidence of additional factors considered in the settlement decision - an issue the 

State chose to explore in Dailey’s direct examination. The trial court’s “mini trial”/expert 

testimony concern was created by the State’s intended re-direct. JT. 704:25-707:17. The 

State manufactured prejudice in its questions to Dailey about polygraph reliability.  

 The trial court’s refusal to allow cross-examination on Dailey’s knowledge of 

Bertram’s polygraph stripped Bertram of his Sixth Amendment right to confront and 

cross-examine the witnesses against him.  The evidence made off-limits to the jury would 

not only have challenged Dailey’s “perceptions and memory” regarding settlement 

negotiations but called into question Dailey’s explanation for the settlement. In short, it 

was evidence ripe for the jury’s role in weighing Dailey’s credibility. Denied the 

opportunity to effectively impeach Dailey’s credibility, Bertram was stuck with the 

incomplete picture Dailey painted for the jury. 

 Additionally, the prohibited polygraph evidence would have provided the jury 

with much-needed context for Sargent’s “no way” response during the November 4, 2010 

phone call testified about by Dailey. The State knew Dailey would testify that Sargent 

responded “no way” upon Dailey’s inquiry about Bertram turning the life insurance 

proceeds over to the Estate.  The State also knew that the strength and rationale of 

Sargent’s “no way” statement resulted from Bertram passing a polygraph regarding the 

accidental nature of the shooting; a fact that was shared with Dailey during the November 

4, 2010 phone call. The State was also aware of the settlement timeline, specifically 

Dailey’s receipt of Sargent’s July 28, 2011, settlement letter which discussed the 

polygraph, and the settlement a few days later. Without the context that would have been 
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afforded upon cross-examination on the polygraph, the State was able to mischaracterize 

the basis for Sargent’s statement and mislead the jury regarding a central fact of the 

negotiations and civil settlement.  

Dailey also omitted his conversation with Sargent and Sargent’s mention of 

Bertram’s polygraph in his November 15, 2010. email to the Attorney General’s Office. 

JT. 672:25-675:17; Exhibit 157; Appx. 6-8. Admission of the polygraph evidence would 

have afforded Bertram an additional opportunity to challenge Dailey’s credibility based 

upon Dailey’s selective information sharing with the Attorney General’s Office. Again, 

both in testimonial and documentary evidence, the jury was only provided the State’s 

version of a very complicated story.    

The trial court’s ruling allowed the State to both open and close the door on the 

polygraph evidence thereby guaranteeing Bertram could not meaningfully “confront and 

cross-examine” one of the State’s key witnesses. It is hypocritical for the State to elicit 

testimony from Dailey regarding the civil settlement negotiations which directly 

implicated the polygraph evidence the State had filed a motion in limine to keep out, and 

then claim that the full settlement story would prejudice the State. Appx. 3-5. It was an 

abuse of discretion for the trial court to condone the State’s deliberate and calculated 

gamesmanship in its refusal to lift the prohibition on the polygraph evidence.  The trial 

court’s ruling provided an advantage to the State to the detriment of the accused.  

A Confrontation Clause violation is shown when a defendant demonstrates 

that a reasonable jury might have received a significantly different 

impression of a witness’s credibility had counsel been permitted to pursue 

the proposed line of cross examination.  

U.S. v. Love, 329 F.3d 981, 984 (8th Cir. 2003) (citing Harrington v. Iowa, 109 F.3d 1275, 

1277 (8th Cir. 1997)).  
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A constitutional violation may constitute harmless error, and thus not 

require reversal, if the court can declare beyond a reasonable doubt that 

the error was harmless and did not contribute to the verdict obtained. 

State v. Larson, 512 N.W.2d 732, 735 (S.D. 1994) (quoting State v. Schuster, 502 N.W.2d 

565, 570–71 (S.D.1993)).  

 The prohibition on the polygraph evidence foreclosed the jury from making an 

informed credibility determination as to Dailey because it was denied knowledge of and 

the opportunity to weigh evidence relevant to credibility.  The trial court’s refusal to 

allow Dailey to be cross-examined on the polygraph evidence violated Bertram’s 

Confrontation Clause rights and violated Bertram’s Fifth and Sixth Amendment rights to 

a fair trial. It cannot be said “beyond a reasonable doubt” that the trial court’s ruling did 

not contribute to the verdict obtained. Id. 

II. Bertram’s Sex With Other Women During His Relationship with Leonila 

Was Improper 404(b) Evidence 

 “In this country it is a settled and fundamental principle that persons charged with 

crimes must be tried for what they allegedly did, not for who they are.” State v. Moeller, 

1996 SD 60, ¶ 6, 548 N.W.2d 465, 468 (citation omitted).  

Evidence of other crimes, wrongs, or acts is not admissible to prove the 

character of a person in order to show that he acted in conformity 

therewith. It may, however, be admissible for other purposes, such as 

proof of motive, opportunity, intent, preparation, plan, knowledge, 

identity, or absence of mistake or accident.  

SDCL § 19-19-404(b).  

 If the only reason for offering the evidence is to show a defendant's propensity, 

then it is clearly irrelevant. State v. Wright, 1999 SD 50, ¶ 14, 593 N.W.2d 792, 798-99. 

 When determining whether to admit other acts evidence under SDCL § 19-19-

404(b) the trial court must decide whether the proffered evidence has “any tendency to 
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make the existence of any fact that is of consequence to the determination of the action 

more probable or less probable than it would be without the evidence.” State v. 

Birdshead, 2015 SD 77, ¶ 74, 871 N.W.2d 62, 85. The party seeking the other acts 

evidence admission bears the burden of establishing the relevance of the other crimes, 

wrongs, or other acts. SDCL § 19-19-401; SDCL § 19-19-402; SDCL § 19-19-404(b).  

 On December 1, 2015, the State filed a Notice of Intent to Introduce Other Acts 

Evidence Pursuant to SDCL 19-19-404(b). Specifically, the State sought admission of 

“Bertram’s sexual relationships with other women during the time he was engaged to 

[Leonila].” The State characterized such evidence as “motive evidence.”  

Attorney Paul Swedlund: Again the issue here is motive, Your Honor. 

And that's the purpose of this evidence is to show that Mr. Bertram had no 

attachment to Leonila, that his claim that he was in love with her, that he 

misses her to this day, that it was the best relationship he ever had, all 

those things that he would introduce into this record to show that this was 

an accident are contradicted by the way that he was living his life 

immediately prior to the murder.  

 

The evidence shows that he was engaging in sexual encounters with 

numerous women both before and after -- immediately prior to, in fact 

days before the murder he is having these relations with these women. 

And these are, as pointed out in the Greineder case and in the Mendes 

case, these are offered to show that Mr. Bertram was not in a serious 

relationship with Leonila, that there really was no attachment there, that 

his lifestyle was in fact incompatible with his supposed intent to marry and 

pursue a long-term relationship with her, and that his claim to be forming 

a sincere relationship with her at the time of the murder is contradicted by 

this behavior. So the State would submit that this is more probative than 

prejudicial in this case and that it should be admitted. 

MH. 60:5-61:4.  

The State’s “motive evidence” assertion was a consistent theme throughout the 

January 28, 2016, Motions Hearing. The “motive,” however, depended upon the 

individual evidence the State wanted admitted.  
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Bertram’s Court-Appointed Attorney Application: 

Attorney Paul Swedlund: The State would submit that this evidence is 

highly probative of the motive in this case, which is jealousy and greed. 

MH. 40:21-24. 

Bertram’s November 2008 Bankruptcy: 

Attorney Paul Swedlund: The motive for the murder in this case, Your 

Honor, is money. 

MH. 57:17-18. 

Bertram’s Ex-Wives’ Domestic Violence and Jealousy Claims:  

Attorney Paul Swedlund: It's being offered to prove that he has a motive to 

kill her and that motive is an irrational level of jealousy and an irrational 

level of possessiveness with his women. 

MH. 78:14-17. 

 

Bertram argued that evidence he was sexually involved with other women during 

his relationship with Leonila was only evidence of bad character, not motive, and should 

therefore be prohibited from reaching the jury. 

Mr. Bertram has said he cared for this person and he had sex outside of 

that relationship. Therefore, he had a motive to murder. That doesn't 

provide motive to murder. It may call into question to some level or 

degree whether or not he's as moral as we would like every citizen in the 

community to be. But the fact of the matter is people have affairs and even 

while caring for the person they are married to or -- it's a complicated 

thing but it goes on in this world. 

 

When a court says you get to put in evidence of sexual relationships tied to 

the motive specifically rather than as being said here, well, he had sex 

with somebody and paid them, therefore, he wanted to kill Ms. Stickney, 

that is not logical, it is not rational, it is not reasonable. It is highly 

prejudicial and it's certainly not probative of his motive. 

 

A little while ago we heard the concerns of the prosecutor about the 

reputation of Ms. Stickney. And while so deeply concerned for it there, 

here he wants to take this reputation of this man and say it proves he's a 

killer. It proves he's a killer. It's not tied, Judge, to the facts of the case. 

Just because it's close in time does not mean it proves motive or lack of 

accident. It's just bad character. 
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MH.  64:2-25. 

None of the witnesses the State intended to call to testify at trial regarding their 

sexual relationship with Bertram testified at the January 28, 2016, Motions Hearing. The 

trial court ruled the “other acts” evidence admissible.  

The Court: Mr. Bertram has made statements that he was in the best 

relationship he had ever had so the sexual encounters with other women 

go to rebut that claim. 

… 

So the sexual encounters, relevant and pass the 403 balancing test. 
 

MH. 66:16-67:1. 

On the 8
th

 day of trial, the State called two witnesses to testify regarding their 

sexual relations with Bertram.   

Attorney Paul Swedlund: Would you state your name, please, for the 

record? 

Katrina Ezell: My name’s Katrina Ezell. 

Swedlund: Katrina, how were you employed in the year 2009? 

Ezell: I was a dancer. 

Swedlund: You’re going to have to speak up a little. Sorry. 

Ezell: I was a dancer. 

Swedlund: You were a dancer? 

Ezell: Yes.  

Swedlund: And, that was in a strip-type club? 

Ezell: Yes. 

Swedlund: Okay. And, while employed as a dancer, did you become 

acquainted with a patron named Russell Bertram? 

Ezell: Yes. 

… 
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Swedlund: …Did you eventually become acquainted with Russ Bertram 

outside the dance club, during off hours? 

Ezell: Yes. 

Swedlund: And, did that lead to sexual encounters with Russ Bertram? 

Attorney Michael Butler: Your honor, for the record, renew the objection 

we made prior to trial to this line of questioning. 

The Court: One moment, please. The objection is noted and overruled. 

You may continue. 

Ezell: Yes.  

Swedlund: Okay. And, when did some of the encounters occur? 

Ezell: 2009, late 2009; September. 

Swedlund: So, there were sexual encounters with Russ Bertram in 

September and October of 2009? 

Ezell: Yes. 

Swedlund: And, where did these encounters occur? 

Ezell: My place; his place. 

Swedlund: Nothing further.  

JT. 760:8-762:1.  

Attorney Paul Swedlund: …And, during this visit to Mr. Bertram’s home, 

was there a sexual encounter between you and Mr. Bertram and another 

person? 

Attorney Michael Butler: Your honor, [f]or the record, I’m renewing our 

objection to this line of inquiry. 

The Court: Your objection is noted and overruled. You may continue. 

Swedlund: Can you answer: Was there a sexual encounter involving you 

and I think the lady’s name was Heaven Mueller (phonetic)? 

Elizabeth McCaw Pina: Yes. 

Swedlund: And, you, Heaven Mueller, and Mr. Bertram had a sexual 

encounter? 

Pina: I didn’t, but Heaven did. 

Swedlund: Okay. Did you have some physical contact –  
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Pina: Yes. 

Swedlund: -- but not full sex. 

Pina: No. 

Swedlund: But, Heaven Mueller did have full sex? 

Pina: Yes. 

Swedlund: Okay. Do you know when that encounter occurred? 

Pina: I met with him on October 19
th

 of 2009, and then we went back 

again the very next day. 

Swedlund: Okay. Nothing further, your Honor. 

JT. 766:25-767:23.  

Testimony from a former stripper and a participating member of a threesome went 

beyond evidence of “Bertram’s sexual relationships with other women during his 

engagement to Leonila.”  It portrayed Bertram “as an insatiable, amoral person-making it 

more likely that the jury would draw the impermissible character inference.” People v. 

Smith, 2001 WL 1699704, *2 (Mich. Ct. App. 2001) (citing People v. Sabin (After 

Remand), 614 N.W.2d 888 (Mich. Ct. App. 2000)). This is specifically precluded under 

SDCL § 19-19-403 and SDCL § 19-19-404(b).  The State then reiterated and capitalized 

upon Bertram’s improperly impugned character during its closing arguments:  

Attorney Paul Swedlund: How much does Russ Bertram really love this 

girl, when he's having sex with Katrina Ezell in September and October of 

2009?  

 

How much does Russ Bertram love this girl when he's having a threesome 

with Elizabeth McCaw and Heaven Miller five days before Leonila's shot? 

Is that love? 

 

JT. 1238:11-15.  

Bertram was to be tried on the State’s allegation of First Degree Murder, not, as it 

happened here, tried for who he is. Moeller, ¶ 6, 548 N.W.2d at 468. The trial court knew 
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that Bertram’s “sexual relationships with other women during his engagement to Leonila” 

involved a stripper and a threesome. MH. 60:5-68:4. During the January 28, 2016 

Motions Hearing, the trial court had ruled that evidence Bertram paid for sex with money 

and gifts was inadmissible, stating that such “evidence is unfairly prejudicial because that 

evidence has the ability to turn a jury with no other evidence there,” and was “not willing 

to let the jury have that information.” MH. 67:21-24. Strippers and threesomes carry a 

distinct and disfavored connotation that “has the ability to turn a jury with no other 

evidence.” MH. 67:21-24. Without explicitly saying “Bertram paid for sex,” the trial 

court’s ruling still allowed the State to tell the jury “Bertram paid for sex.” It was an 

abuse of discretion for the trial court to green-light such evidence.  See Kaberna, ¶ 13, 

864 N.W.2d at 501; Packed, ¶ 24, 736 N.W.2d at 859. 

Evidence of Bertram’s sexual encounters with strippers and a threesome during 

his engagement to Leonila was not relevant to any element of First Degree Murder and, 

even if relevant, was more prejudicial than probative.  It was an abuse of discretion for 

the trial court to allow this evidence at trial. Furthermore, characterization of such 

evidence as “motive” is disingenuous. Ms. Ezell and Ms. McCaw’s combined testimony 

for the State was less than ten minutes. The State’s true motive, money and jealousy, was 

illustrated by days, not minutes, of testimony and evidence. Additionally, nothing Ms. 

Ezell or Ms. McCaw said made the murder charge more or less likely – it simply, and 

impermissibly, interjected Bertram’s character and morality for the jury’s improper 

consideration.   
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CONCLUSION 

Based upon the foregoing and this Honorable Court’s duty to uphold the tenets of 

the U.S. and South Dakota Constitution, Bertram’s First Degree Murder conviction 

should be vacated due to constitutional violations and evidentiary deficiencies. The 

conviction must be vacated and not remanded because Bertram was denied his Fifth and 

Sixth Amendment Rights in the prohibition on the polygraph evidence. 

  Respectfully submitted this 19th day of June, 2017. 

_/s/ Clint Sargent_________________ 

Michael J. Butler, Esq. 

101 S. Spring Avenue, Ste. 210 

Sioux Falls, SD 57104 

605-331-4774 

Mike.butlerlaw@midconetwork.com 

 

-and- 

 

Clint Sargent 

Raleigh Hansman 

Meierhenry Sargent LLP 

315 S. Phillips Avenue 

Sioux Falls, SD 57104 

605-336-3075 

clint@meierhenrylaw.com 

raleigh@meierhenrylaw.com  
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EllBenedetto, Guv

Subject: FW: Leonilla DelValle Stickney

-----Orlginal Message----
From: Doug Ðai ley lff aifto :dda ila¡@morqantheeler.ctm]
sent: Monday, November 15, 2010 5:05 FM

Tcr McGulgan, Charles
€cr CrystalJaEer
$ubjecü Leonllla Del Valle Stickney

Good afternoon Chief Deputy General McGuigan,

f representthe Estateof leonila "Nilä" DelValleStickney, Nila's husband, David Stickney and herson Adrian, lhave
received your contact information from Assistant Attorney Generaf Doug Barnett and was advised to send you an e-mail

tû outl¡ne my concerns with the investigation of the death of Nila being conducted by Gregory County Sheriff Charlie

Wolf.

My clients and I believe the shooting death of Nlla on October 24.2009, was ¿ homicide and that the Gregcry County

Sheriff has not investigeted the death appropriately. As such, we are asking for the assistance of the Altorney Geñeral's

office in looking further into thÍs matter,

Nlla was killed in a hunting accident in Gregory County þy Russ Bertram of Sioux Falls, 9D, At the time of her death, Nila

was married to Ðavid St¡ckney but was separated from him and a divorce proceeding was pending in McCook

County. Both she and David were residents of Sridgewêter, SD. They have one sory Adrian, born October 25, 2004. who

was in the temporary custody of David.

During the divorce, David was concerned about Mr. Bertram's conduct as Nila was taking Adrian to his home when she

hadvisitatlons. Assuch,heretainedTimMulloyofSt¿rËnt€rprisesofSíouxFallstofollowher, Hehasreportedthata
week or so prior to her death her followed Nila, that she had dinner with Mr. Be¡tram and fotlowing went to another
individuals residence in Sioux Falls and spent most of the night. We have not fsllowed up with this individual, WE have

some infonnation that indicates Mr, Bertram has a law enforcement background,

A few days later, Nlla was reportedty kilted in the hunting accident. As I have been told she was sitting in the passenger

seat of Mr. Bertram's pickup and was shot when the gun discharged as he was gettifiß back into the pickup. They were
appårently road hunting. An autopsy was conducted by Brad B Randall who determined that she was killed by a "close
range shotgun wound to the left side of the lower chest resulting in extensive destructlon of the eorta and Jiver with
subsequent rnessive blood loss". The autopsy also revealed that Nila was early in the first trimester of a pregnancy,

At the time of her death, we were uflrwâre of any life insurance policies. ln May of 2û10 David Stickney received a letter
from New York life requÊst¡ng information to evaluate a claim for life insurance beneflts, Through our investigation we

were advised that a $75O,O0O life insurance policy was issued in January of 2009 naming Russ Bertram as the only

beneficiary. ln lune of 2010 Mr, Stickney received another letter from Globe Life and A,ccident requesting information to
evaluate a claim for fife insurance benefits, We have determined that this potiey was for a face value of $2S,0æ but has

a $150,000 accidental death benefit. The Globe policy also names Russ Bertram as the only beneficiary and we've
detÊrmined thât Mr, Bertram paìd the premiums, lt is very unusual that Nila had this much life insurance, much less

any. She worked for a nursing horne as an assistant in Bridgewater and made less then $30,0û0 pôr year, She was only
25 years old and was an immigrant from the Philippines with no formal education.

This information was presented to Sher¡ff Wolf as soon as it was received. He indicated he was Eoing to trylo talk to Mr,

Berrrarn but w¿nred to I I t 424 SAug 15, 2013

South Dakota Office of The Attorney General nc*J-Pg,l*
ATPRI48I9
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I requested a police report from Sheriff Wolf in December of 2009 and he indíc¿ted he would provide me with a copy

once the investigation wäs cornpleted, To date the investigation has not bee n completed and I have not rece¡ved a copy

of any reports, I have spoken to the Sheriff a couple t¡mes to be kept up to speed. The last tirne I had communìcation

¡ith him was by telephone on Thursday, November 4, at wh¡ch time I tr¡Êd to pinpo¡nt him down on the t¡ming of
completing the investigation, He indicated that he hasn't talked to Mr. Bertram despite want¡ng to do so and that the

report has not been updated since prior to the informalion about the life lnsurance policies. f Ínquired as to the status

of any potentialcharges and he indicated that ho and the Gregory County State's Attorney have discussed the rnatter

and that no charges will be forthcoming unless they receive additional information, I also inquired if he had any corìtaÊt

with the DCI or the Attorney General's office about this matter and he indicated that he had not and that he had no

reason to, He has promísed to send mè the latest report which is more than 5 mûnths old but ta date have not yet

received it,

We feel that it may be helpful to have your agÊncy take a look into this death and would appreciate your assistance. lf
you need arry additional information or would otherwise like to discuss this rnatter please do not hesitate to call.

Thank you for your courtesies.

Sincerely,

Doug Ðailey

[er ,.,,,

F.O. Sox 1025
221 Ëast Third Avenue
Mitchell, SD 57301-7025
dd a i lev@ m o rsa n t h eel €Lçq m

'605) 996-55S8

Privileged and/or confidentlal infermaÌion may be contaf ned ïn this message. lf you äre not an intended recipient, or the employee

ör ägeftt responsible for dellvering this message to an lntended recipient, be advised that you have received thls email in error and

that any dlsclosure, forwarding, copying printlng; or distrlbution of the contents of thls transrnission is strictly prohibited. lf you

have received this emeil in eror, please notlfy us lmmediately by calling our firm at 1-80G371.5587. lf you or your employer does

not cônsenì to lrtternet email messages of this kind, please advise our firm immediately.

lf responding to thls email, you are advised that messages transmitted over the lntern€t may not be secure and may be intercepted

by thlrd pertiÈs. The act of sendlng electronic mall ts the sender or the firm of the sender does not by itself ueate an attorney-client
relationship. Our existing clients (who have consulted with us in the privacy of our officesl risk waiving their attorney-client or work-
product privtleges that would otherw¡fe protect their communÍcatlons to us if they were not tränsmlttëd over the lnternet

Aug'15,2013

South Dakota Office of The Attorney General
ATPRI4819

Effi l-pu. ,À
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* 
STATE OF SOUTH DAKOTA * 
COUN1Y OF GREGORY ., IN CIRCUIT COURT 

* SIXTH JUDICIAL CIRCUIT 
* 

STATE OF SOUTH DAKOTA, * CR. 15·72 

* 
Plaintiff, * 

* 
vs. * JUDGMENT OF CONVICTION 

* 
RUSSELL RAY BERTRAM, * 

* Defendant. * 
* 

An indictment was filed with this court on September 8, 2015, charging 

the defendant, RUSSELL RAY BERTRAM, with the crime of FIRST DEGREE 

MURDER in causing the death of LEONILA DEL VALLE STICKNEY on October 

24, 2009, in violation of SDCL 22-16-4(1), a Class A felony. The defendant was 

arraigned on the indictment on September 29, 2015. The defendant and his 

counsel, Clint Sargent, appeared at the arraignment The court advised the 

defendant of his constitutional and statutory rights pertaining to the charges 

filed against him. The defendant pled not guilty to the indictment and 

requested a jury trial. 

A jury trial commenced at the Gregory County courthouse in Burke, 

South Dakota, on September 12, 2016. At trial, the defendant was represented 

by his attorneys, Clint Sargent and Mike Butler, and the state of South Dakota 

was represented by Assistant Attorneys General PaulS. Swedlund and Mikal 

G. Hanson and Gregory County State's Attorney Amy Bartling. On September 

26, 2016, a Gregory County jury found the defendant GUILTY of FIRST 

DEGREE MURDER. 

It is, therefore, the JUDGMENT of this court that the defendant, 

RUSSELL RAY BERTRAM, is GUILTY of the crime offirst degree murder. 

On November 22, 2016, the defendant, Russell Ray Bertram, and his 

counsel, Clint Sargent and Mike Butler, and the prosecuting attorneys, 

Assistant Attorneys General Paul S. Swedlund and Mikal G. Hanson 
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appeared for the defendanes sentencing. The court inquired whether any legal 

cause existed to show why sentence should not be pronounced and, there 

being none, the court entered the following sentence: 

IT IS ORDERED that the defendant, RUSSELL RAY BERTRAM, be and 

hereby is SENTENCED to LIFE IMPRISONMENT WITHOUT POSSIBILITY OF 

PAROLE in the South Dakota State Penitentiary in Sioux Falls, South Dakota, 

there to be housed, boarded and clothed for the remainder of his natural life 

according to the rules and discipline governing the institution; 

IT IS FURTHER ORDERED iliat the defendant receive credit for 394 days 

of time already served awaiting trial, plus credit for each day served while 

awaiting transport to the South Dakota State Penitentiary; 

IT IS FURTHER ORDERED that the defendant pay court costs pursuant 

to SDCL 23-3·52, 23-288-42 and 16-2-41 in the amount of $104 to the 

Gregory County Clerk of Courtsj 

IT IS FURTHER ORDERED that the defendant pay prosecution costs in 

the amount of $21,926.80; 

IT IS FURTHER ORDERED that the defendant reimburse Gregory County 

through the Gregory County Clerk of Courts for the costs of his court­

appointed fees which have been incurred in this matter in the amount of 

$165,912.32 plus such further billings as are submitted to the court for 

payment; 

IT IS FURTHER ORDERED that any bond which has been posted in this 

· matter be discharged and the bondsman exonerated; and 

2 
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IT IS FURTHER ORDERED that the defendant be remanded to the 

custody of the Gregory County Sheriff for transportation and delivery to the 

RIGHT TO APPEAL 

You, RUSSELL RAY BERTRAM, are hereby notified that you have a 
right to appeal as provided for by SDCL 23A-32-15, which you must 
exercise by serving a written notice of appeal upon the Attorney General 
of the State of South Dakota by filing a copy of the same, together with 
proof of such service, with the clerk of this court within 30 days from 
the date that this judgment of conviction was signed, attested and filed. 
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JURISDICTIONAL STATEMENT 
 

 This court has jurisdiction pursuant to SDCL 15-26A-3(1). 
 

STATEMENT OF LEGAL ISSUES 
 

DID THE TRIAL COURT ERR IN EXCLUDING POLYGRAPH 
EVIDENCE? 

 

State v. Muetze, 368 N.W.2d 575 (S.D. 1985) 
 

United States v. Scheffer, 523 U.S. 303 (U.S. 1998) 
 

United States v. Montgomery, 635 F.3d 1074 (8th Cir. 2011) 
 

State v. Ellison, 676 P.2d 531 (Wash.App. 1984)  
 

The trial court excluded evidence that Bertram had allegedly 

passed a polygraph offered as “impeachment” of a witness. 
 
DID THE TRIAL COURT ERR IN ADMITTING EVIDENCE 

THAT BERTRAM HAD SEX WITH A DANCER AND HAD 
PARTICIPATED IN A MENAGE A TROIS DAYS BEFORE HE 

KILLED HIS FIANCE? 
 

State v. Huber, 2010 SD 63, 789 N.W.2d 283 
 

People v. Franklin, 2003 WL 21518916 (Ct.App.Cal.3rd) 
 

State v DiBartolo, 101 Wash.App. 1039 (Wash.Ct.App.3rd 2000) 
 

Commonwealth v. Mendes, 806 N.E.2d 393 (Mass. 2004) 
 

The trial court admitted evidence of Bertram’s sexual liaisons in 

the weeks and days immediately prior to the murder as evidence 
of motive and absence of mistake. 

 

PRELIMINARY STATEMENT 
 

 The jury trial transcript will be cited as TRIAL followed by a 

reference to the volume number and cited page/line.  Trial exhibits 

will be cited as EXHIBIT.  Motions hearing transcripts will be cited as 

HEARING followed by the date and reference to the cited page/line.  

Salient record items are attached in the Appendix hereto. 
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STATEMENT OF THE CASE AND FACTS 
 

On October 24, 2009, former law enforcement officer Russell Ray 

Bertram killed his alleged fiancé, Leonila Stickney, by shooting her 

through the heart at close range with a Remington 870 pump action 

shotgun.  Bertram claimed the shooting was accidental, but gave 

nonsensical and contradictory explanations to law enforcement about 

how the shotgun came to be aimed at Leonila and what had caused it to 

fire.  At the time of her death, Bertram was the sole beneficiary of 

$920,000 in insurance on Leonila’s life. 

 Leonila had come to the United States in 2004 as the 22-year-old 

Filipina “mail-order bride” of 73-year-old David Stickney.  Leonila had 

been raised in the harshest conditions of poverty short of starvation.  She 

lived with her parents, three brothers and four sisters in a one-room, 

plank board, tin-roofed hut on a dirt lot carved out of the Philippine 

jungle.  TRIAL IV at 466/15-21, 467/14-21, 468/11, 491/16; TRIAL V at 

561/20.  The hut had no windows or running water.  TRIAL V at 561/17-

20.  Before he died, Leonila’s father scratched out a living doing 

carpentry work.  Her mother was a laundress.  TRIAL IV at 467/8.  The 

family planted vegetables to have food.  TRIAL IV at 469/1.  Despite 

these privations growing up, Leonila was a “sweet and happy” girl with 

“lots of dreams.”  TRIAL IV at 469/6.  
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After they married, Stickney and Leonila lived in a $25,000 house 

in Bridgewater, South Dakota.  They had a son in October of 2004.  

TRIAL V at 562/25.  Stickney received income from Social Security and 

occasionally driving truck; Leonila worked at the nursing home in 

Bridgewater taking care of the elderly residents.  TRIAL V at 536/13.  

She was “a phenomenal nursing assistant.  She worked a lot . . . she was 

like two people,” “reliable,” ever willing “to work an extra shift” and “was 

very good with the residents.”  TRIAL V at 537/11-16.  Each month 

Leonila sent $300 from her paltry earnings to her family in the 

Phillipines – enough to lift them out of poverty in a country where the 

average monthly income is $289.  TRIAL V at 491/21, 579/6.  Leonila 

was close with her son.  TRIAL V at 537/22; TRIAL VI at 773/19.  During 

her marriage to Stickney, Leonila’s own needs were “modest,” not 

desirous of material items, clothes, jewelry or restaurant meals.  TRIAL V 

at 579/11-25. 

In late 2008, Leonila left Stickney and took up with Bertram, then 

age 56.  Leonila believed a former police officer like Bertram could help 

steer her through her divorce.  TRIAL II at 158/21, 230/18.  At the time, 

Bertram was in bankruptcy.  TRIAL V at 547/3.  He was $100,513 in 

debt.  TRIAL V at 555/2.  His monthly living expenses equaled his 

monthly income.  His assets included his $3,000 trailer house in Sioux 

Falls, some land worth $1,100 and household items.  TRIAL V at 549/20, 
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550/6.  He had no savings and no credit – so no means to buy guns, 

tools, cars, vacations and other material things that he wanted out of life. 

In early 2009, Bertram and Leonila visited an insurance agent and 

took out a 5-year term policy on her life in the amount of $750,000.  

Supposedly the money was for her family in the Philippines “should 

something tragic happen to her.”  EXHIBIT 28.1, Appendix 004, 021, 

022; TRIAL II at 167/15.  Bertram gave conflicting stories for why a 26-

year-old girl suddenly felt the need to purchase life insurance.  In one 

version, it was because she was afraid of Stickney.  EXHIBIT 28.1, 

Appendix 005.  In another, it was because she was a terrible driver.  

EXHIBIT 28.1, Appendix 003.  In yet another version, it was for 

“mortgage protection.”  EXHIBIT 43.  These pretexts did not hold up at 

trial: there was no evidence that Stickney posed any kind of a threat to 

Leonila, all evidence showed that Leonila was a good driver, and Leonila 

and Bertram had no mortgage to protect.  TRIAL II at 241/19-242/4; 

TRIAL IV at 483/24-484/9; TRIAL VI at 774/23; TRIAL VII at 774/23; 

EXHIBIT 28.1, Appendix 023. 

  Bertram also obtained a mail-order policy of $170,000 on 

Leonila’s life.  This policy was also earmarked for Leonila’s family “should 

something tragic happen to her.”  EXHIBIT 28.1, Appendix 021.  Both 

policies named Bertram – not Leonila’s family in the Philippines or her 4-

year-old son – as the sole beneficiary of both policies, supposedly  
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because Leonila did not trust her family to not “blow” the money if they 

received it in one lump sum.  EXHIBIT 28.1, Appendix 003, 021; TRIAL II 

at 169/15, 248/3.  According to Bertram, Leonila trusted him, a man 

she had only known a few months, to send the proceeds to her family in 

installments and keep none for himself.  EXHIBIT 28.1, Appendix 021.  

The policies listed Bertram as her “fiancé” even though she was still 

married to Stickney. 

Bertram and Leonila continued their “courtship” throughout 2009.  

Leonila, however, was not loyal to Bertram.  In August or September, 

Bertram became “suspicious” of late-night calls on Leonila’s cell phone 

bill.  A series of texts between Leonila and a paramour, Nathan Meeter, 

starting four days prior and ending the night before the shooting reveal 

that Leonila was pregnant with Meeter’s child.  TRIAL II at 237/1-17; 

TRIAL VII at 775/14-778/17; EXHIBIT 50.1. 

On the day she died, Leonila was accompanying Bertram on a 

pheasant hunting trip to Gregory County where Bertram had once lived 

and worked as a law enforcement officer.  According to Bertram, on the 

drive to Gregory Leonila told him she was “late” menstruating that 

month, which Bertram took to mean that she was pregnant.  EXHIBIT 

28.1, Appendix 007-009, 024; TRIAL II at 159/22, 231/21, 232/4; TRIAL 

III at 312/3, 313/4.  Bertram told Leonila “you better not be.”  TRIAL II  
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at 277/14.  He demanded she tell him who she had been “fooling around 

with” and who she had “been messing around with.”  TRIAL II at 159/23, 

231/23.  Leonila told him “nobody.”  TRIAL II at 160/9. 

Unbeknownst to Leonila, Bertram had had a vasectomy in 1976 so 

he knew he “couldn’t have been the father” of Leonila’s child.  EXHIBIT 

28.1, Appendix 008, 009; TRIAL II at 160/22, 161/1, 232/11.  For 

Bertram, already “suspicious” of Leonila because of her phone activity, 

the pregnancy was proof that Leonila was cheating on him . . . and 

Bertram was not someone who “took that crap” from his woman.  

EXHIBIT 29.1, Appendix 039.  Bertram took the pregnancy to mean that 

Leonila planned to “run off” with Meeter.  EXHIBIT 28.1, Appendix 012. 

Despite the revelation of Leonila’s pregnancy – or perhaps because 

of it – Bertram continued driving toward Gregory.  Out on an isolated 

section line road about 7 miles north of Gregory, Bertram shot two 

pheasant.  TRIAL II at 217/12.  After shooting a third pheasant and 

throwing it back into the bed of his truck, Bertram loaded his shotgun 

into the cab barrel forward intending to place it barrel down on the 

transmission hump and stock up against the front of the seat.  EXHIBIT 

17, Appendix 001; TRIAL II at 251/12.  Despite having shot his limit, the  
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gun was inexplicably loaded and pointed at Leonila.1  TRIAL I at 119/1: 

TRIAL II at 270/14.  Bertram’s finger was on the trigger and the safety 

was off.  EXHIBIT 29.1, Appendix 030, 032; TRIAL II at 171/18, 273/17, 

274/3; TRIAL VII at 969/15, 975/8.  Leonila was seated on the 

passenger side.  The blast entered Leonila’s torso just to the left and 

below the left breast severing the aorta from her heart.  TRIAL I at 87/1-

11, 90/18, 115/24.  It was a non-survivable wound.  TRIAL I at 91/17, 

92/2, 116/2. 

Bertram drove Leonila to the Gregory hospital.  He told ER 

personnel that he had been standing outside the driver’s side door of his 

truck unloading the shotgun when it accidentally fired.  TRIAL I at 

66/23, 76/25, 100/14, 117/13, 118/23; EXHIBIT 6.1, Appendix at 054.  

He was stoic, showing little emotion or concern for his mortally-wounded 

“fiancé.”  EXHIBIT 12, Appendix 057; TRIAL I at 67/3, 77/14, 106/10-

13, 136/2.  While Leonila clung to life on the operating table, rather than 

stay at the hospital with her, Bertram drove to the shooting site with a 

                                                           
 

1 Bertram gave conflicting explanations for why the gun was loaded.  He 

first told the insurance investigator that he reloaded in case he saw 
another bird, which made no sense because Bertram had shot his limit 

of pheasant for the day.  TRIAL  VI at 752/23-753/1.  Then he said he 
reloaded in case the third bird ran, which made no sense because it was 
already dead and in the bed of Bertram’s truck when Leonila was shot.  

EXHIBIT 28.1, Appendix 014, 017.  Then Bertram said he reloaded 
because he planned to hunt some grouse, which made no sense because 
he would not have needed to get into the truck to hunt grouse because 

he was already parked next to the field where he planned to hunt.  
EXHIBIT 28.1, Appendix 015.  Then Bertram said he did not realize the 

gun was loaded.  EXHIBIT 29.1, Appendix 044. 
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deputy sheriff to demonstrate his “accident” story.  TRIAL II at 135/19-

23.  When told upon his return to the hospital that Leonila had died, 

Bertram asked a nurse to clean her blood and body tissue off his car seat 

so he could go home.  TRIAL I at 78/12; TRIAL II at 141/7. 

When interviewed at the hospital by law enforcement, Bertram told 

a different story than what he had told ER personnel.  Bertram told 

Gregory County Sheriff Charlie Wolf that he was loading the gun into the 

truck with his right hand.  TRIAL II at 134/19.  He said Leonila said 

“Kiss me,” grabbed the barrel of the gun and pulled it toward her, and 

that the gun then instantly discharged into Leonila’s chest.  TRIAL II at 

172/6; EXHIBIT 12, Appendix 056.  Though not directly asked, Bertram 

gave Sheriff Wolf the impression that he had seen Leonila grab the 

barrel.  TRIAL II at 172/3-8.  Based on this account, Sheriff Wolf initially 

investigated the shooting as accidental.  But Sheriff Wolf was not entirely 

convinced by Bertram’s story, and the more he learned the more 

Bertram’s story did not add up.  TRIAL II at 323/18. 

Bertram concealed motive factors from Sheriff Wolf from the start.  

He did not tell Sheriff Wolf that his “fiancé” was pregnant, that the child 

was not his, or that he was the beneficiary of $920,000 of insurance on 

her life.  TRIAL I at 122/20: TRIAL II at 161/11, 193/2-194/12; TRIAL V 

at 547/3; 555/2-11.  Sheriff Wolf learned about the pregnancy from the 

autopsy report and about the insurance during follow-up investigation in 

2009 and 2010.  TRIAL II at 154/16, 154/20.   
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Still fuming over Leonila’s cuckolding of him, Bertram texted 

Meeter from Leonila’s phone about a month after the shooting posing as 

Leonila.  Meeter did not yet know that Leonila was dead because her final 

text to him the night before she died had told him she wanted a couple 

weeks alone to think about his offer to be with her and care for their 

child together.  TRANSCRIPT VI at 777/6-778/2.  Bertram’s texts asked 

Meeter “What did you feel when you were fucking me?” and “I want to 

know if you think I was good in bed.”  EXHIBIT 50.2, Appendix at 059, 

060; EXHIBIT 28.1, Appendix 019, 020; TRIAL II at 162/25, 163/2, 

234/11, 235/9; TRIAL III at 306/25-307/14, 358/5; TRIAL VI at 779-

780. 

Meeter detected the ruse because the language was nothing like 

Leonila and demanded to know who was on the other end of Leonila’s 

phone.  TRANSCRIPT VI at 780/12-15.  Meeter did not learn of Leonila’s 

death until Sheriff Wolf came to his door seeking information about her.  

Meeter turned his phone with Bertram’s “sick” texts on it over to Sheriff 

Wolf for evidence.  TRIAL VI at 780/3, 781/17. 

As the investigation transitioned from “accident” to homicide, 

Sheriff Wolf sought assistance from DCI.  Together with DCI Agent Guy 

DiBenedetto, Sheriff Wolf reinterviewed Bertram in 2011.   Bertram’s 

2011 interview resulted in more conflicting accounts of the salient facts 

of the shooting.  As he had at the hospital, Bertram told Sheriff Wolf and 

Agent DiBenedetto that he had planned to position the shotgun with the 
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barrel down on the transmission hump and stock against the front of the 

seat as depicted in a photo taken by Sheriff Wolf at the hospital.  

EXHIBIT 17, Appendix at 001; EXHIBIT 28.1, Appendix 025; TRIAL II at 

173/6.  Bertram again said that the gun fired when Leonila “jerked” or 

“tugged” on the barrel.  EXHIBIT 28.1, Appendix 025-027.  But Bertram 

now said he had been looking down the road when the gun fired so he 

“did not see her reach with either hand, grab the gun and pull it.”  

EXHIBIT 28.1, Appendix 026, 027; TRIAL II at 171/23, 172/13, 250/15.  

So Bertram said that Leonila possibly had not tugged on the barrel at all 

but, instead, the gun maybe fired because Bertram had bumped the 

stock on the seat back.  EXHIBIT 28.1, Appendix 026; TRIAL II at 

170/22, 274/13. 

Bertram apparently had forgotten that he had earlier specifically 

told insurance investigator, Edwin Webster, in June of 2010 that Leonila 

had tugged on the gun barrel with her left hand.  TRIAL VI at 754/7; 

EXHIBIT 45.  By this point, Bertram had given four different accounts of 

what had caused his finger to activate the trigger – he was unloading it, 

he was putting it into the truck when he saw Leonila tug on it with her 

left hand, he felt (but did not see) Leonila tug on it, it fired when he hit it 

against the seat.  TRIAL II at 274/17, 275/20, 276/16; TRIAL III at 

306/4-21; TRIAL IV at 415/2; EXHIBIT 45; EXHIBIT 28.1, Appendix 013, 

025-027.  He would later say that the gun had possibly fired because it 

slipped in his hand.  EXHIBIT 29.1, Appendix 042. 
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Bertram fibbed in other ways to try to make the shooting appear 

less premeditated: 

 He claimed he was unfamiliar with the Remington 870 gun that 

had killed Leonila.  Bertram said that he had only shot the 

Remington 870 four or five times because he usually hunted 

pheasant with a Browning semi-auto.  EXHIBIT 28.1, Appendix at 

016, 018. 

 He denied monitoring Leonila’s cell phone or suspecting her of 

being unfaithful before the shooting.  EXHIBIT 28.1, Appendix at 

011, 019. 

 He said he had learned of the pregnancy only four hours before 

Leonila was shot.  EXHIBIT 28.1, Appendix at 024. 

With the passage of time, Bertram had lost sight of the integral role of 

these lies in negating premeditation.  When he was re-interviewed in 

2014, Bertram told Agent DiBenedetto that he had used the Remington 

870 “quite a bit” because it was his favorite gun.  EXHIBIT 29.1, 

Appendix 044, 045.  Bertram also admitted monitoring Leonila’s phone 

records and seeing “suspicious” calls to Meeter’s number before the 

shooting.  EXHIBIT 29.1, Appendix at 034, 035-041, 047.  And Bertram 

said that he learned of the pregnancy 3-4 days before the hunting trip, 

which would correlate with Bertram seeing Leonila’s texts to Meeter 

about the pregnancy on her phone before the shooting.  Exhibit 29.1, 

Appendix 051-053; TRIAL II at 277/20.   
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But the fundamental circumstance not explicated by any of 

Bertram’s stories was why the gun was pointed at Leonila’s heart in the 

first place.  Positioning the shotgun with the barrel on the transmission 

hump and stock against the front of the seat (EXHIBIT 17, Appendix at 

001) did not in any way necessitate pointing the gun at the passenger.  

TRIAL II at 252/20-253/5.  All that was required to effect that 

positioning was to sweep the gun barrel over the driver’s side floorboard 

muzzle pointed at the floor and onto the transmission hump.  TRIAL II at 

182/20.  Indeed, during his interview with Webster, Bertram said that he 

usually pointed the barrel at the floor when loading a gun into his truck.  

EXHIBIT 45; TRIAL VI at 752/22, 755/20.  Bertram’s children also 

testified that, when out hunting, Bertram always loaded the gun into the 

truck by pointing it at the floor. 

But when interviewed by Agent DiBenedetto in 2014, Bertram 

offered strained and contradictory explanations for why the gun was 

pointed at Leonila instead of at the floor.  Bertram now said that he 

wanted to position the gun barrel on the passenger side floorboard 

because that’s where he “always carried the gun” when road hunting.  

EXHIBIT 29.1, Appendix 033, 051.  He now claimed the armrest on the 

seat was folded down which allegedly required him to lift the gun up over 

the armrest with it pointed at Leonila in order to maneuver it over to the 

passenger side floorboard.  EXHIBIT 29.1, Appendix 033, 044. 
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None of this made any sense because (1) in his initial interview 

Bertram had said that he always carried the gun atop the transmission 

hump (EXHIBIT 17, Appendix 001) and (2) that the armrest was folded 

up and (3) because nothing prevented him from sweeping the gun barrel-

down over both the driver’s side floorboard and transmission hump onto 

the passenger side floorboard.  EXHIBIT 28.1, Appendix 015; TRIAL II at 

139/12, 174/16, 252/5-10, 254/19; TRIAL III at 307/20, 308/7, 

308/17.  If the gun had “accidentally” discharged while sweeping it 

barrel-down over the floorboards and transmission hump, Leonila would 

only have sustained the survivable injury of having her foot blown off.  

Ultimately, Bertram blamed his failure to point the gun at the floor (per 

his usual practice) on his lifelong habit of being “careless” in his handling 

of firearms.  TRIAL II at 269/20, 272/12; EXHIBIT 29.1, Appendix 029, 

031, 050.   

Except that there was no corroboration of Bertram’s claim of 

habitual carelessness.  To the contrary, in his first interview Bertram 

said he understood gun safety rules, which made sense because Bertram 

was drilled in gun safety throughout his 18-year law enforcement career.  

EXHIBIT 28.1, Appendix 018; TRIAL II at 157/10, 228/24.  He was 

trained to NEVER point a loaded gun at a person unless he intended to 

shoot them.  TRIAL IV at 394/19, 396/4.  He was trained to NEVER put 

his finger on the trigger of a loaded gun unless he had a target in site 

and he intended to fire.  TRIAL IV at 395/10, 396/4.  He was trained to 
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render a shotgun “inert” or incapable of firing before loading it into a 

police vehicle by opening the action.  TRIAL IV at 397/4, 397/24, 398/2-

20.  If Bertram had exhibited habitual carelessness about gun safety 

during annual trainings, he could not have maintained his law 

enforcement certification for 18 years.  TRIAL IV at 392/10-393/8, 

396/22, 400/20, 403/9-19, 405/2-16, 416/14; EXHIBIT 30 at 00029, 

00042, 00052, 00073.   

Law enforcement also learned from Bertram’s ex-wives and 

children that he religiously adhered to his law enforcement safety 

training in his civilian life.  According to family members, Bertram was 

“very adamant” about gun safety.  TRIAL IV at 422/2-21, 426/17; TRIAL 

VII at 855/18.  Bertram’s sons described how, consistent with his 

training, he always unloaded his gun, opened the action, and pointed the 

barrel toward the floorboard when loading a shotgun into a truck.  TRIAL 

IV at 422/20, 423/11-19, 424/10; TRIAL VII at 873/2.  Thus, it defied 

all his training and practice – not to mention all common sense – to load 

a loaded shotgun into a truck with the barrel pointed at the passenger, 

finger on the trigger, safety off.  TRIAL IV at 395/16. 

And within the space of just a few sentences, Bertram contradicted 

himself on whether he saw Leonila grab the barrel.  When Agent 

DiBenedetto asked if he actually saw her grab it, Bertram said he had.  

EXHIBIT 29.1, Appendix 032.  But when he suddenly remembers that 

her  
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fingerprints were not found on the barrel, Bertram said that he had not 

seen her grab it.  EXHIBIT 29.1, Appendix 032; TRIAL II 276/19-25; 

TRIAL III at 333/5. 

Even with Bertram’s account of the shooting riddled with 

inconsistencies, motive was still something of an open question when 

Sheriff Wolf and Agent DiBenedetto re-interviewed Bertram in 2011.  

During the 2011 interview, Bertram told them that he planned to provide 

all the insurance money to Leonila’s family and to build Leonila’s mother 

a new house.  EXHIBIT 28.1, Appendix 022; TRIAL II at 242/15.  Doing 

so certainly would vitiate money as a motive; but since the policies were 

not paid out until July of 2012, there was no way of knowing in 2011 if 

Bertram was telling the truth.  TRIAL II at 167/22, 242/8, 260/1.    

Suspicious of Bertram’s story but without conclusive evidence of 

motive, Sheriff Wolf and Agent DiBenedetto bided their time.  Sheriff Wolf 

was waiting for Bertram to make a mistake, to say or do something that 

would shed light on what had happened or what Bertram was thinking.  

TRIAL V at 598/16.   

Once the insurers paid the claims, Agent DiBenedetto started to 

trace the disposition of the money.  The trail led to interesting and 

revealing places. 

At first, Bertram tried to keep the insurance a secret from 

Stickney’s attorney.  TRIAL VI at 662/16, 663/9-18, 664/10-23.  

Stickney eventually learned about the insurance when the companies 
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contacted him directly questioning why Bertram, not he, was the listed 

beneficiary on the policies.  TRIAL VI at 666/6, 667/25, 669/6. 

On November 4, 2010, Stickney’s attorney, Doug Dailey, called 

Bertram’s civil attorney, Clint Sargent, and demanded that Bertram pay 

the proceeds to Leonila’s estate.  TRIAL VI at 670/11.  Sargent responded 

“No way.”  TRIAL VI at 671/2; EXHIBIT 58.2, Appendix 088. 

Meanwhile, Bertram was ghost writing letters for Leonila’s family in 

the Philippines to send to Sargent asking him to help them secure the 

money that Leonila (according to Bertram) had intended them to receive.  

TRIAL IV at 480/12-483/10; TRIAL V at 525/9-526/11, 531/3-533/1; 

EXHIBITS 54.1/54.2, Appendix 070, 072; EXHIBITS 151, 208, 209, 210, 

211.  Bertram needed the letters from the family to maintain the 

pretense that the insurance would go to them and not to him so that the 

insurance companies would pay the benefits.  TRIAL IV at 480/12-

483/10. 

Despite letters entreating his help, Sargent never informed 

Leonila’s family that he was not working on their behalf.  Indeed, during 

settlement negotiations, Sargent induced Stickney and the insurance 

companies to settle by representing that the insurance proceeds from the 

larger policy “would not go to Russ, personally, but will go directly into a 

trust with Leonila’s family as the beneficiaries.  I want it to be clear and 

binding that Russ will not receive any benefit from these proceeds.”  

TRIAL VI at 679/19; EXHIBIT 58.1, Appendix 087.  Sargent affirmatively  
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represented that Stickney would not “have to worry about [Bertram] 

keeping the money and not giving it to her family.”  TRIAL VI at 679/25; 

EXHIBIT 58.1, Appendix 061. 

The parties eventually settled by agreeing that $600,000 of the 

$920,000 would be paid to Leonila’s estate2 and the balance of $320,000 

plus approximately $82,000 in interest would be paid to Bertram.  After 

attorney fees, Bertram netted approximately $321,000.  The ultimate 

settlement agreement provided that the proceeds from the larger policy 

were “for the benefit of Leonila D. Stickney’s family in the Philippines.”  

TRIAL VI at 684/11; EXHIBIT 40.1, Appendix 064. 

Despite this explicit provision allocating the proceeds of the larger 

policy to Leonila’s family, despite the fact that the smaller, mail-order 

policy (according to Bertram’s own story) had also been taken out for the 

benefit of Leonila’s family, and despite knowing that Leonila’s family was 

counting on him to secure the money that was rightfully theirs, Sargent 

wrote a check from his trust account for the full net proceeds directly to 

Bertram!  EXHIBIT 28.1, Appendix 021; TRIAL VI at 685/14; EXHIBITS 

23/24, Appendix 062, 063; EXHIBIT 40.1, Appendix 064; EXHIBITS 

54.1/54.2, Appendix 070, 072.  Not into a trust set up for the benefit of 

                                                           
 

2 Stickney netted approximately $400,000 after attorney fees.  He 
deposited half into a trust account for his son’s benefit and has used the 

other half to buy a home for him and his son – ownership of which is 
held as joint tenants by Stickney and his son – and to allow his son to 

travel to foreign countries. 
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Leonila’s family.  Not even into the court so that a judge could determine 

the amounts due to Leonila’s family and (if any) to Bertram. 

In the wake of the shooting, Bertram had contacted Leonila’s 

sister, Melissa Del Valle, in the Phillipines to break the news about 

Leonila’s death.  He told Melissa a different version of the hunting 

“accident” than what he had told Sheriff Wolf.  Bertram told Melissa that 

Leonila had been handling the gun and that Leonila had accidentally 

pulled the trigger and shot herself.  TRIAL IV at 472/10.  Bertram 

whitewashed the shooting because he needed Leonila’s family’s help to 

convince the insurance companies to pay the benefits.  TRIAL V at 

530/13-20.  He started sending them small amounts of money each 

month to buy their trust.  EXHIBIT 112. 

He also had designs on Melissa.  Bertram told Melissa that Leonila 

had told him that he should marry Melissa “should something tragic 

happen to her.”  TRIAL IV at 473/17.  Yet another of Leonila’s strangely 

prescient preparations for her own death.  Melissa married Bertram in 

July 2013 so she could “help [her] family . . . from being poor.”  TRIAL IV 

at 474/4, 475/8, 485/14. 

When she arrived in America as Bertram’s bride, Melissa asked 

him to take her to Leonila’s grave.  Bertram drove to the cemetery but 

Melissa did not get to visit her sister’s grave because Bertram did not 

know where it was.  TRIAL IV at 476/16.  Bertram falsely told Melissa  
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that he did not collect any insurance money.  TRIAL IV at 484/16-485/7; 

TRIAL V at 530/5.  He told her that all of the money went to David 

Stickney and Leonila’s son. 

In truth, what money Bertram had not used to recruit the family to 

send his ghost-written letters to Sargent and lure Melissa to the United 

States, he spent on a brand new Chevrolet Silverado pickup truck, a 

double-wide trailer in a better class of trailer park, an RV, a brand new 

Kia SUV, a snowmobile, a 1967 Pontiac LeMans convertible project car, 

guns, electronics, travel and other amenities beyond his means without 

Leonila’s money.  EXHIBIT 26; TRIAL II at 264/23; TRIAL III at 305/11. 

Between 2010 and 2012, Bertram made three trips to the 

Philippines to “court” Melissa.  TRIAL V at 526/22-529/5; EXHIBIT 113.  

Though he was in the Philippines for 2, 5½ and 3½ weeks respectively on 

these three trips, he spent only one week visiting Melissa and her family 

each time.  He told them he could not visit them longer because he could 

not bear the Philippine heat.  TRIAL V at 527/24.  And though he took 

tens of thousands of dollars to the Philippines with him on his trips, he 

spent little of it on Melissa and her family while there, and gave them 

only a few hundred dollars when he left.  TRIAL III at 342-345; TRIAL IV 

at 478/4. 

Melissa did not know that Bertram had stayed in the Philippines 

longer than his one week visits with her.  TRIAL V at 528/5, 529/2.   

Armed with thousands of dollars of Leonila’s money, Bertram just 
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disappeared for weeks in the Philippines – likely to spend the money on 

other young Filipina women with whom he was in contact via Facebook.  

TRIAL V at 529/4; TRIAL VI at 784/9; TRIAL VII at 784/9. 

By the time of his arrest in 2015, Bertram had depleted all but 

$21,300 of the $321,000.  Bertram had trickled a small fraction of the 

money to Leonila’s family, but only under circumstances that bought 

Bertram something in return – ghost-written correspondence from the 

family to Sargent to pressure the insurers to pay him the benefits, a 

young replacement Filipina wife, tourism to a foreign country where 

money buys love, and a motive alibi should law enforcement question 

him about whether the family received the money.  TRIAL II at 269/2; 

TRIAL III at 359/16; EXHIBIT 27; EXHIBIT 151. 

Between Bertram’s bitterness with Leonila’s pregnancy and taking 

and using all of the insurance proceeds for himself, the motive picture 

was sufficiently complete to arrest and charge Bertram with Leonila’s 

murder. 

ARGUMENT 
 

 Bertram raises two issues challenging his conviction: that the trial 

court erred in (1) excluding evidence that he had allegedly passed a 

polygraph test and (2) admitting evidence of sexual liaisons between 

Bertram and three different women in the weeks and days prior to 

Leonila’s murder.  Neither of Bertram’s claims warrant relief. 
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A. Polygraph Evidence Was Properly Excluded 

The wild card in Bertram’s plan to kill Leonila and collect $920,000 

was the pregnancy.  But for the pregnancy, Bertram could have waited 

until after her divorce to kill Leonila, cutting her husband out of any 

claim to the insurance proceeds.  The pregnancy accelerated Bertram’s 

plan because he was justifiably concerned she would “run off” with the 

younger and much more gentlemanly Nathan Meeter.  EXHIBIT 28.1, 

Appendix 012.  If that happened, he could not be certain she would 

renew the policies in January of 2010 or, if she did, that he would 

remain the beneficiary.  Moreover, once Leonila “ran off” – which was 

probably only a matter of days away – Bertram would not be in a position 

to stage her “accidental” death.  Once he learned of the pregnancy – 

whether three days before the shooting or the day of – Bertram had to 

quickly stage the “accident” while Leonila would still go somewhere in a 

car with him. 

But killing Leonila while she was still married left her estate in the 

hands of her husband, David Stickney.  The settlement agreement with 

the estate – written by Bertram’s civil lawyer, Clint Sargent – 

characterized the shooting as an “accident” because no insurer pays a 

claim for an intentional act.  Sargent’s other stratagem for convincing the 

estate and insurers that the shooting was not intentional was to hire a 

polygrapher to administer a “unilateral” polygraph to Bertram at his 

office.  Bertram supposedly “passed” this friendly polygraph “test.” 
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The state moved for exclusion of the polygraph evidence.  The trial 

court heard argument on the motion at the January 28, 2016, pretrial 

conference.  Agent DiBenedetto testified that DCI had reviewed the 

charts of Sargent’s test and deemed it invalid.  HEARING 28JAN16 

133/20, Appendix 076.  Indeed, the United States Court of Appeals for 

the 8th Circuit regards “unilateral” polygraph tests commissioned by a 

criminal defendant’s attorney as inherently invalid because they are not 

administered under adversarial conditions.  United States v. Montgomery, 

635 F.3d 1074, 1093-94 (8th Cir. 2011). 

Also, Agent DiBenedetto testified that he asked Bertram if he 

would take a DCI-administered test.  Bertram refused.  HEARING 

28JAN16 134/17, Appendix 076.  Finally, Agent DiBenedetto testified 

that Sargent had hired another polygrapher to administer a second 

(presumably more rigorous) test in January of 2016.  The results of the 

second test were never shared with DCI – strongly suggesting that 

Bertram had flunked.  Thus, the notion that Bertram had “passed” a 

polygraph was dubious at best.  HEARING 28JAN16 135/1, Appendix 

077.  The court excluded all polygraph evidence. 

At trial, Stickney’s lawyer, Doug Dailey, testified that Stickney 

agreed to settle the insurance dispute because the process had “drug out 

long enough that [his] client wanted to get the matter over with,” so he 

could “move forward” and “move out of South Dakota” or out of the 

country.  TRIAL VI at 681/23, 688/21, Appendix 081, 083.  Knowing 
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that “litigation could be drawn out and take a significant amount of 

time,” Stickney just wanted “to get the matter resolved and move on.”  

TRIAL VI at 688/21, Appendix 083. 

Based on this testimony, Bertram’s counsel moved for leave to 

admit evidence of the polygraph test.  Defense counsel argued that he 

believed the real reason Stickney settled was because Bertram had 

“passed” the polygraph and that, therefore, the polygraph evidence was 

necessary to impeach Dailey’s testimony that Stickney had settled simply 

out of a desire to get it “over with” and “move on.”  Specifically, defense 

counsel sought to impeach Dailey with a letter dated July 28, 2011, in 

which Sargent wrote “I wanted to let you [Dailey] know that Mr. Bertram 

did submit to a polygraph examination with Loren Pankratz, and Mr. 

Pankratz has opined that Mr. Bertram is telling the truth regarding this 

being an accidental shooting.”  EXHIBIT 212, Appendix 090. 

The trial court took testimony from Dailey outside of the presence 

of the jury in order to examine the impact of the polygraph (if any) on 

Stickney’s decision to settle the dispute.  Dailey testified that the 

polygraph was no factor in his decision to advise Stickney to settle the 

case because he does not believe polygraphs are reliable.  TRIAL VI at 

705/25, 706/12, Appendix 085, 086.  As proof of the polygraph’s 

irrelevance, Dailey pointed out that the parties were already on the verge 

of settling before Sargent informed him of the polygraph test.  TRIAL VI 

at 706/1, Appendix 086; see also EXHIBIT 58, Appendix 089.  Indeed, 
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Dailey observed that Bertram’s willingness to “pay the bulk of [the 

insurance money] to the estate” showed Bertram’s own lack of confidence 

in the validity of the polygraph test.  TRIAL VI at 707/14, Appendix 087.  

The court denied the motion to impeach Dailey with the polygraph. 

It is well-settled “[i]n South Dakota criminal cases [that] polygraph 

results are not admissible evidence.”  Sabag v. Continental South Dakota, 

374 N.W.2d 349 (S.D. 1985); State v. Muetze, 368 N.W.2d 575, 588 (S.D. 

1985).  As observed in Sabag: 

The rationale advanced for admitting evidence of polygraph 
results, in civil or criminal cases, is that such evidence is 
irrelevant because of dubious scientific value; it has no “general 
scientific acceptance as a reliable and accurate means of 
ascertaining truth or deception;” it is not reliable; it has no 
probative value; and it is likely to be given significant, if not 
conclusive weight by the jury, so that “the jurors’ traditional 
responsibility to collectively ascertain the facts and adjudge the 
guilt or innocence is [thereby] preempted.” 

Sabag, 374 N.W.2d at 353 (citations omitted).     

The court’s ruling precluding impeachment of Dailey with the 

polygraph was proper because: (1) Bertram’s proffered evidence was not 

impeachment; (2) the state did not “open the door” to the “impeachment” 

as the defense claims; (3) impeachment is not permitted on a collateral 

matter; (4) exclusion of the polygraph for “impeachment” purposes did 

not violate Bertram’s right to confront Dailey; and (5) the polygraph 

testing was not competent evidence under SDCL 19-19-403. 

1. Bertram’s Proffered Evidence Was Not Impeachment 

Per SDCL 19-19-613 impeachment is accomplished by confronting 

a witness with a prior statement of the witness that is inconsistent with 
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the witness’ trial testimony.  Thus, in order to impeach Dailey’s 

testimony that the polygraph did not induce settlement, SDCL 19-19-613 

required Bertram to produce some prior statement from Dailey 

acknowledging that it did.  Bertram did not produce any such statement. 

All that Bertram produced was Sargent’s letter to Dailey suggesting 

that Stickney should settle because Bertram had “passed” a polygraph.  

For Sargent to confront Dailey with his own letter and demand that 

Dailey admit that Stickney settled for Sargent’s reasons and not his own 

is simply argumentative, not impeaching. 

As in Muetze, the “impeachment” sought here was simply a pretext 

to introduce, via Sargent’s letter, the hearsay opinion of Bertram’s 

polygraph examiner that Bertram had “passed” the test.  State v. Gage, 

302 N.W.2d 793, 798 (S.D. 1981)(error to admit hearsay on “pretext of 

impeaching” witness).  “The trial court was correct in not allowing the 

rule against introduction of polygraph results to be circumvented in this 

way.”  Muetze, 368 N.W.2d at 588.   

2. The State Did Not Open The Door 

Bertram argues that the state “opened the door” to the polygraph 

by questioning Dailey about a conversation he had with Sargent on 

November 4, 2010, and because Dailey testified that Stickney settled 

because he wanted the civil dispute “over with” so he could “move on.”  

The transcript does not support Bertram’s argument that these matters 

“opened the door.” 
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During the November 4, 2010, conversation, Sargent told Dailey 

there was “no way” Bertram would pay the insurance money to the 

estate.  EXHIBIT 58.2, Appendix 088.  Dailey’s contemporaneous note of 

the telephone conversation does not reflect that Sargent informed him of 

Bertram’s polygraph and there is no evidence that Bertram had taken the 

polygraph before November 4, 2010.  EXHIBIT 58.2, Appendix 088.  

Indeed, the fact that Sargent prefaced his comments about the polygraph 

with “I wanted to let you know . . . . ” reflects that he was informing 

Dailey about the polygraph for the first time in his July 28, 2011 letter.  

Thus, there is zero evidence of (and no record citations supporting) the 

assertions in Bertram’s brief that “Sargent’s ‘no way’ statement resulted 

from Bertram passing a polygraph,” that the polygraph was a “fact 

shared with Dailey during the November 4, 2010, phone call,” or that 

“Dailey omitted . . . Sargent’s mention of Bertram’s polygraph in his 

November 15, 2010, e-mail to the Attorney General’s Office.”  

APPELLANT’S BRIEF at 22, 23. 

So, even if the state’s questioning of Dailey about his November 4, 

2010, conversation with Sargent “open[ed] the door to everything that 

[Dailey and Sargent] talked about in that conversation,” there is no 

evidence that Sargent talked to Dailey about the polygraph in that 

conversation.  TRIAL VI at 671/12, Appendix ; EXHIBIT 58.2, Appendix 

088.  Consequently, questioning Dailey about his November 4, 2010, 
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conversation with Sargent did not “open the door” to the polygraph 

evidence. 

Nor did any of the state’s subsequent questions.  While Dailey did 

give testimony regarding the reasons for settlement, the argument that 

this “opened the door” rests on the erroneous premise that the state had 

“questioned the reasons why David Stickney entered into the settlement 

agreement.”  TRIAL VI at 709/14, Appendix 085.  With the benefit of a 

transcript, hindsight reveals that the state did not question Dailey about 

Stickney’s reasons for settling. 

Rather, the state questioned Dailey about why the settlement 

agreement allocated all of the money from the smaller, mail-order policy 

to Bertram when Bertram had told Sheriff Wolf and Agent DiBenedetto 

that the smaller policy had also been purchased for Leonila’s family.  

EXHIBIT 28.1, Appendix 021; TRIAL VI at 681/14, Appendix 081.  The 

first part of Dailey’s answer is responsive to the question.  He said they 

allocated the smaller policy to Bertram because there was still some 

question at that time as to whether the insurer would even pay.  TRIAL 

VI at 681/16, Appendix 081.  The larger policy was a surer payout so the 

settlement agreement allocated the risk of non-payment on the smaller 

policy to Bertram – hardly the actions of a man confident in the validity 

of his polygraph results. 

The second part of Dailey’s testimony – in which he describes the 

reasons for settling and which supposedly opened the door for the 
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polygraph impeachment – was not responsive to or elicited by the state’s 

question.  Indeed, the transcript reflects that there was not even a 

question pending when Dailey offered up the reasons for the settlement.  

Satisfied with Dailey’s explanation of why the smaller policy was 

allocated to Bertram, the state prepared to transition to the next 

question with an “Okay.”  TRIAL VI at 681/21, Appendix 081.  Dailey 

then just kept talking and that is when he unilaterally described the 

reasons for settling.  TRIAL VI at 681/22, Appendix 081.  The defense did 

not object to Dailey testifying to this un-elicited information.  The defense 

did not move to strike this un-elicited information.  The defense did not 

move to instruct the jury to disregard the un-elicited portions of Dailey’s 

testimony.  The complained-of testimony regarding the reasons for 

settling came into evidence un-elicited by the state and without objection 

or motion to strike or for a curative instruction from the defense. 

The same scenario played out again in regard to the other question 

by which the state supposedly opened the door.  The subject question 

asked whether any witness ever testified in any proceeding related to the 

civil case about whether the shooting was an accident or not.  TRIAL VI 

at 688/13, Appendix 083.  Again, the first part of Dailey’s answer is 

responsive, again the state said “Okay” after Dailey responded, and again 

Dailey veered off into un-elicited testimony about the reasons for the 

settlement.  And again, there was no objection or motions to strike and 

for a curative instruction from the defense. 
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With the benefit of a transcript, it is now clear that Dailey’s 

Dailey’s forays into Stickney’s reasons for settling entered the record as 

un-elicited afterthoughts that were not responsive to any question from 

the state exploring the reasons for settlement.  If the state did not 

actually open the door to the polygraph evidence, the trial court certainly 

did not err in excluding it. 

3. Impeachment Is Not Permitted On Collateral Matters 

It is well established that a witness may not be impeached on a 

collateral matter.  State v. Luna, 264 N.W.2d 485 (S.D. 1978) 

(impeachment “cannot be of a collateral nature and not deal with 

irrelevant matters”).  Stickney’s reasons for settling the civil dispute were 

collateral because they had no bearing on Bertram’s guilt or innocence.  

As observed in United States v. Scheffer, 523 U.S. 303, 314 (U.S. 1998), 

exclusion of polygraph evidence serves the legitimate interest of the 

criminal justice system in avoiding litigation of matters other that the 

guilt or innocence of the accused.  The trial court accordingly did not 

abuse its discretion in excluding polygraph evidence to “impeach” Dailey 

on the collateral matter of Stickney’s reasons for settling the civil 

dispute.  Luna, 264 N.W.2d at 489. 

4. Precluding Use Of Polygraph Testing For Impeachment 
Purposes Does Not Offend The Confrontation Clause 

 
Obviously, if Bertram’s proffered evidence was not really 

impeaching, there is no basis for his confrontation claim.  But even 

assuming Sargent’s letter was genuinely impeaching, it is black letter law 
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that the confrontation clause does not compel introduction of polygraph 

evidence for impeachment purposes. 

The confrontation clause “does not guarantee that the defense may 

cross-examine a witness ‘in whatever way, and to whatever extent, the 

defense might wish.’”  Delaware v. Fensterer, 474 U.S. 15, 20 (US. 1985).  

Confrontation rights are subject to other legitimate interests of the 

criminal justice system, such as the exclusion of unreliable evidence, 

preserving the jury’s function of making credibility determinations at 

trial, and avoiding litigation of collateral issues.  Sheffer, 523 U.S. at 309.   

As observed in Scheffer, “most states maintain per se rules 

excluding polygraph evidence” for any purpose, including impeachment.  

Sheffer, 523 U.S. at 314-15.  Given that “scientific field studies suggest 

[that] the accuracy of the ‘control question technique’ polygraph is ‘little 

better than could be obtained by the toss of a coin,’” the Sheffer court 

found that a per se rule excluding polygraph evidence for any purpose, 

including impeachment, “does not implicate a sufficiently weighty 

interest of the defendant to raise a constitutional concern.”  Sheffer, 523 

U.S. at 309, 310.   

The Sabag and Muetze decisions appear to align South Dakota 

with the per se exclusionary rule prevailing in the majority of states.  

Muetze, 368 N.W.2d at 588 (rejecting authority from state that allows  
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introduction of polygraph evidence as “inapposite” in South Dakota); 

Sabag, 374 N.W.2d at 352 (citing the “clear majority” rule excluding 

polygraph evidence in criminal cases).  Indeed, Muetze specifically 

rejected Bertram’s contention that the rule excluding polygraph evidence 

can be “circumvented” by offering the evidence as “impeachment” rather 

than as direct evidence.  Muetze, 368 N.W.2d at 588. 

It would certainly be “anomalous to conclude that the admission of 

[polygraph] evidence for impeachment purposes is required by the 

confrontation clause” when the United States Supreme Court has 

affirmed a per se rule banning any admission of such evidence for any 

reason.  State v. Ellison, 676 P.2d 531, 535 (Wash.App. 1984).   

As in Muetze, where the defendant relied on New York case 

authority for his argument that polygraph evidence was admissible 

impeachment, Bertram’s reliance on United States v. Tenorio, 809 F.3d 

1126 (10th Cir. 2015), is likewise “inapposite” because New Mexico, 

unlike South Dakota, does not adhere to a per se rule excluding 

polygraph evidence.  Muetze, 368 N.W.2d at 588.  The Tenorio decision 

was strictly evidentiary pursuant to New Mexico rules of evidence that 

permit admission of polygraph evidence under certain circumstances.  

True to Sheffer, the Tenorio court did not opine that admission of the 

polygraph evidence was compelled on any constitutional grounds. 
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5. The Polygraph Testing Was Not Competent Evidence Under 
SDCL 19-19-403 

 
Recently, in People v. McKinnon, 259 P.3d 1186 (Cal. 2011), the 

California Supreme Court affirmed that the state’s “statutory ban against 

admission of polygraph evidence ‘is a rational and proportional means of 

advancing the legitimate interest in barring unreliable evidence.’”  

Exclusion of Bertram’s proffered polygraph “impeachment” was 

appropriate here because there was no evidence that the subject test was 

valid.  To the contrary, every indication was that it was not valid.  

HEARING 28JAN16 134-35/1, Appendix 076, 077. 

Even in courts that do not adhere to per se exclusion of polygraph 

evidence, a “unilateral” polygraph – i.e. one administered by a 

polygrapher hired by a defendant’s own lawyer – is inherently invalid.  

Montgomery, 635 F.3d at 1093-94.  Such tests are of “extremely dubious 

probative value” because they are administered “without the possibility 

that [a defendant] might suffer negative consequences from a failed 

examination.”  Montgomery, 635 F.3d at 1094.  Additionally, the facts 

that Bertram refused to submit to another polygraph test administered 

by a certified law enforcement polygrapher and had failed to disclose the 

results of a second unilateral polygraph test administered January 2016 

call the validity of the proffered polygraph into evidence into question.  

HEARING 28JAN16 134-35/1, Appendix 076, 077. 
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South Dakota’s per se exclusion of polygraph evidence is meant to 

shut the door not only on the evidence itself, but the collateral litigation 

that flows from admitting it.  State v. Dornbusch, 384 N.W.2d 682, 687 

(S.D. 1986)(introduction of polygraph evidence by the defense opens door 

to collateral litigation).  At best, “admission of the polygraph evidence 

would have necessitated collateral proceedings regarding the validity of a 

unilateral polygraph examination.”  Montgomery, 635 F.3d at 1094.  At 

worst, admission of the polygraph evidence could have precipitated a 

mistrial or future habeas corpus claim of ineffective assistance of 

counsel.  Dornbusch, 384 N.W.2d at 687. 

Stickney’s reasons for settling the civil dispute over the insurance 

proceeds were not in the least bit probative of Bertram’s guilt or 

innocence.  Sheffer, 523 U.S. at 314.  Defense counsel was allowed to 

cross-examine Dailey under oath about the effect, if any, of his letter on 

Stickney’s decision to settle.  Dailey denied that Sargent’s letter had any 

effect, explaining that (like the Sheffer court) he does not regard 

polygraphs as reliable and the parties were already in a settlement 

posture when he received Sargent’s letter.  TRIAL VI at 706/1, Appendix 

086; EXHIBIT 58, Appendix 089 (describing parties as “close” to 

settlement”).  Any “impeachment” in the form of Sargent demanding that 

Dailey admit that Stickney settled for the reasons in Sargent’s letter 

would have just been argumentative. 
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Where, as here, the impeachment value was so minimal, courts 

must be wary of proffers of bogus polygraph testing as “mere pretext” to 

circumvent the rule against “admit[ting] polygraph evidence as an 

indicator of honesty.”  Muetze, 368 N.W.2d at 588; Tenorio, 809 F.3d at 

1131.  Accordingly, the trial court did not abuse its discretion in 

excluding the proffered polygraph evidence.  

B. Sexual Liaison Evidence Was Properly Admitted 

The cases of cheating husbands or wives killing their spouses for 

insurance money are legion; consequently, so are rulings admitting 

evidence of infidelity for proof of motive in murder cases.  Indeed, “[n]o 

rule is more firmly established than that, upon the trial for murder of a 

husband or wife, evidence tending to show illicit relations of the accused 

is admissible to show lack of love and affection for the defendant’s lawful 

spouse.”  People v. Smith, 203 P. 816, 821 (Cal.Ct.App.2nd 1921). 

In People v. Miller, 53 Cal.Rptr. 720 (Cal.App.2nd 1966), a woman 

killed her husband by doping him into unconsciousness on a barbiturate 

and staging a “car accident” in which he burned to death.  The court 

admitted evidence of the wife’s torrid affair with another man as evidence 

that she killed her husband in order to collect on a $100,000 policy on 

his life ($750,000 in 2017 dollars)3 and to be with her paramour. 

                                                           
 

3 www.saving.org/inflation/inflation.php?amount=1.00&year=1966 

 

http://www.saving.org/inflation/inflation.php?amount=1.00&year=1966
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In People v. Franklin, 2003 WL 21518916 (Ct.App.Cal.3rd), a 

husband killed his wife by staging a snowmobile “accident.”  The court 

admitted evidence of the husband’s many extramarital affairs as proof of 

motive to kill his wife to collect $1.87 million in insurance on her life and 

to rebut the husband’s claims that he “loved [his] wife,” that his wife was 

his “best friend,” and that their relationship was “special.”  The affairs 

tended to prove that the husband “wished to obtain the funds to insure 

his continued opportunity, through virtually unlimited time and money 

resulting from his wife’s murder, to carry on multiple affairs.”  Franklin, 

2003 WL 21518916 at *25. 

In State v DiBartolo, 101 Wash.App. 1039, *1 (Wash.Ct.App.3rd 

2000), a deputy sheriff shot and killed his wife (and himself in the 

abdomen for effect) in a staged “robbery” by “three black males.”  The 

court admitted evidence of the husband’s simultaneous affairs with three 

different women – including a tryst with a paramour the afternoon of the 

murder – as proof that the husband “wanted [his wife] dead so he could 

continue having affairs (while $100,000 richer from insurance money).”  

DiBartolo, 101 Wash.App. 1039 at *7, *10.  This evidence was “highly 

probative” rebuttal of the husband’s assertions that his sex life with his 

wife was “very good,” that the evening his wife was killed had been 

“romantic like a first date,” and that they had told each other “I love you” 

as they walked arms around each other toward the shooting site.  

DiBartolo, 101 Wash.App. 1039 at *6, *7, *11. 
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Likewise, in People v. Houston, 29 Cal.Rptr.3d 818 (Cal.Ct.App.1st 

2005), where a husband shot his wife while they were in the midst of a 

divorce, the court admitted evidence of his affairs with two women to 

rebut the husband’s claim that he loved his wife and that their 

relationship was good in spite of the divorce.  See also State v. Connor, 7 

F.2d 313, 314 (9th Cir. 1925)(evidence of husband’s affair admitted to 

rebut assertion that “he and his wife had had a reconciliation about ten 

days before she disappeared”). 

In State v. Rhodes, 627 N.W.2d 74 (Minn. 2001), a husband killed 

his wife, who could not swim, by pushing her overboard in a remote part 

of a lake during a nighttime boating excursion.  The court admitted 

evidence of the husband’s affair with another woman approximately one 

year prior to the murder to rebut the husband’s claim that he and his 

wife had been “watching the stars and ‘necking’” just prior to when she 

“fell overboard” and as proof of motive to collect $233,000 in life 

insurance on a policy taken out four months prior to his wife’s death.  

Rhodes, 627 N.W.2d at 78, 81. 

In Andrew v. State, 164 P.3d 176 (Ct.App.Ok. 2007), a wife shot 

and killed her estranged husband (and herself in the arm for effect) in a 

staged “home invasion” in the garage of the marital residence.  The court 

admitted evidence of the wife’s two affairs – including one with the agent 

who had sold her an $800,000 policy on her husband’s life – as proof of 
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motive to collect the insurance in order to travel the world with her 

paramour.  See CAIN, JAMES M., Double Indemnity (1936). 

South Dakota likewise attaches high probative value to evidence of 

infidelity when one spouse is “accidentally” killed by the other.  In State 

v. Huber, 2010 SD 63, 789 N.W.2d 283, a former police chief 

“accidentally” shot his wife in the head while cleaning his gun.  Expressly 

rejecting the proposition that a defendant is “entitled to have a jury 

decide his case on a pretense that his behavior and feelings toward [the 

victim were] nothing but routinely warm and affectionate,” the Huber 

court affirmed admission of evidence of the husband’s extramarital 

affairs as “relevant to establishing . . . motive and intent, and specifically 

whether the shooting in question was accidental or intentional.” Huber, 

2010 SD 63 at ¶¶ 57, 58, 789 N.W.2d at 301.  

The probative value of evidence of bad acts to establish intent and 

an absence of mistake or accident is “well established.”  State v. Wright, 

1999 SD 50, ¶ 14, 593 N.W.2d 792, 798.  Though prior bad acts may 

impugn a defendant’s character, they may yet be admitted if “offered for 

a logically relevant purpose other than character.”  If so, “the balance 

tips emphatically in favor of admission” unless the prejudicial effect of 

the prior bad acts evidence “substantially” outweighs its probative value.  

Wright, 1999 SD 50 at ¶ 23, 593 N.W.2d at 803. 

As in other “accident” cases, Bertram’s sexual liaisons were highly 

probative of his state of mind when he shot Leonila – “did he intend to 
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harm [Leonila] with the shotgun or was it an accident?”  State v Boe, 

2014 SD 29, ¶ 24, 847 N.W.2d 315, 322. 

 As in Miller, Franklin, DiBartolo, Rhodes and Andrew, Bertram 

stood to collect hundreds of thousands of dollars in insurance 

money from Leonila’s death. 

 As in Franklin, Rhodes and Andrew, the insurance was taken out 

only months before Leonila’s death. 

 As in Huber, Miller, Franklin and Rhodes, the evidence rebutted 

Bertram’s claim that the shooting was an “accident.” 

 As in Franklin, DiBartolo and Rhodes, Bertram was engaged in a 

sexually promiscuous lifestyle that he hoped to facilitate with 

insurance money. 

 As in DiBartolo and Andrew, Bertram’s sexual liaisons with other 

women occurred in close temporal proximity to the shooting. 

 As in Franklin, DiBartolo, Houston, Connor and Rhodes, the 

evidence rebutted Bertram’s claims of affection for his victim, i.e. 

that his relationship with Leonila was the “best” he ever had, that 

he was not in the relationship for the money, that he was “in love” 

with her and that he “cared a lot about her.”  EXHIBIT 28.1, 

Appendix 006, 010, 018; TRIAL II at 169/24, 170/7, 201/25, 

265/11. 

 Bertram’s sexual liaisons were one example among many of 

conduct demonstrating that Bertram never loved Leonila, such as 
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the facts that he (1) did not know the location of her grave, (2) was 

supposedly weeks away from marrying her but had not told her 

about his vasectomy even though Leonila wanted more children, 

(3) had failed to keep his promise to provide for her family in the 

event of her death, (4) could not remember her last words, (5) was 

trolling other Filipina women on his Facebook page, (6) wanted the 

gun that had killed Leonila returned to him, (7) left the hospital 

while Leonila was dying, (8) was relaxed and unemotional while at 

the hospital and, (9) upon learning of Leonila’s death, was most 

immediately concerned with having someone clean her blood and 

tissue from his car seat so he could go home.  Compare EXHIBIT 

28.1, Appendix 013, 027 with EXHIBIT 29.1, Appendix 046, 050;  

EXHIBIT 12, Appendix 055; EXHIBIT 28.1, Appendix 018; TRIAL 

VI at 777/2, 784/9. 

As in the cases above, Bertram’s serial infidelity during his brief 

“engagement” to Leonila was not offered solely to portray him as a “bad” 

person.  Wright, 1999 SD 50 at ¶ 17, 593 N.W.2d at 800.  Evidence that 

Bertram wanted Leonila out of the picture so he could indulge a lifestyle 

of casual sexual liaisons (funded with proceeds from her life insurance) 

was highly “relevant in that it [did] make . . . the charge of murder, more 

. . . likely” – and the defense of accident less likely.  Huber, 2010 SD 63 

at ¶ 57, 789 N.W.2d at 301. 
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Bertram cannot escape the “highly probative” nature of the 

infidelity evidence by complaining that the inference that his liaisons 

were paid encounters with prostitutes was unduly prejudicial.  Though 

the fact of payment was excluded, it would not have been error to admit 

it. 

For example, in Commonwealth v. Mendes, 806 N.E.2d 393 (Mass. 

2004), the court found that defendant’s “lifestyle” of drug use and 

patronizing prostitutes, paid for by money his wife inherited from her 

family, “was relevant to the motive to kill” his wife.  Mendes, 806 N.E.2d 

at 400-01.  “The only way the defendant, who was frequently 

unemployed, could sustain his lifestyle was to gain unfettered access to 

his wife’s inheritance.”  Mendes, 806 N.E.2d at 400-01.  His wife’s stated 

intention of leaving him would have “effectively cut off the supply of 

money he had relied on to support his cocaine habit and his pursuit of 

prostitutes.”  Mendes, 806 N.E.2d at 401. 

Again, in Commonwealth v. Greineder, 936 N.E.2d 372 (Mass. 

2010), the defendant met charges of murdering his wife by claiming that 

an unknown assailant had killed her.  The prosecution admitted 

evidence that “[d]uring the week before the murder the defendant 

feverishly sought a wide range of sexual relations and activity.”  

Greineder, 936 N.E.2d at 397.  One week prior to the murder, the 

defendant arranged a tryst with a prostitute in a New Jersey hotel.  The  
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defendant had patronized another prostitute several months prior to the 

murder, and was reestablishing contact with her the days before and 

after the murder.  Greineder, 936 N.E.2d at 397.  Greineder believed this 

timing suggested that his wife’s “presence had become an inconvenience” 

to him.  Greineder, 936 N.E.2d at 397.  The Greineder court found that 

the probative value of defendant’s prostitution habit was “very high” in 

that it “provided a reasonable basis to infer a motive to kill, and it was 

connected in time and place with the facts of th[e] case.”  Greineder, 936 

N.E.2d at 398.   

Here, there is a similar pattern of patronizing prostitutes as in 

Mendes and Greineder.  In the weeks before Leonila’s death, Bertram had 

several paid sexual encounters with a dancer named Katrina.  TRIAL VI 

at 761/23.  Just five days before Leonila’s death, one of Bertram’s 

friends arranged for two young addicts, Elizabeth and “Heaven,” to come 

to Bertram’s trailer and perform sex acts in exchange for drug money.  

TRIAL VI at 767/149.  The next day “Heaven” returned to Bertram’s 

trailer and again performed sex for money.  TRIAL VI at 767/21. 

Bertram’s motive to acquire money to fund sexual encounters was 

further corroborated by the large sums of money he had in his 

possession when he disappeared for weeks in the Philippines.  If, as in 

Mendes and Greineder, direct evidence that Bertram had paid for his  
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encounters with Katrina, Elizabeth and “Heaven,” there certainly was no 

error in allowing an inference of prostitution to stand unspoken. 

Where Bertram’s defense portrayed Leonila as an object of genuine 

affection, and denied any designs on collecting any part of the $920,000 

insurance on her life, the probative value of Bertram’s sexual liaisons 

was “very high” because they evidenced lifestyle aspirations incompatible 

with his penury and the sincere relationship he claimed to be forming 

with Leonila.  Greineder, 936 N.E.2d at 398.  Thus, the court did not 

abuse its discretion in admitting testimony regarding Bertram’s sexual 

liaisons as evidence of motive and absence of accident. 

CONCLUSION 

 Since blanket exclusion of polygraph evidence from criminal trials 

for any and all purposes “offends no constitutional principle,” the trial 

court did not err in excluding Bertram’s bogus polygraph test for 

purposes of “impeaching” of Doug Dailey on a wholly collateral issue.  

Sheffer, 523 U.S. at 314; Muetze, 368 N.W.2d at 588. 

 Likewise, the rule that infidelity is admissible to rebut assertions of 

love and affection for a murdered spouse or significant other, and as 

proof of motive and absence of accident, is just as “firmly established.”  

Smith, 203 P. at 821; Huber, 2010 SD 63 at ¶ 58, 789 N.W.2d at 301.   
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Accordingly, this court may comfortably affirm Russell Ray Bertram’s 

conviction for the murder of Leonila Stickney. 

 Dated this 25th day of July 2017. 
 

Respectfully submitted, 
 

MARTY J. JACKLEY 

ATTORNEY GENERAL 
 

__________________________________ 
Paul S. Swedlund 
Assistant Attorney General 

1302 East Highway 14, Suite 1 
Pierre, South Dakota 57501-8501 

Telephone: 605-773-3215 
Facsimile: 605-773-4106 
paul.swedlund@state.sd.us 
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