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STATEMENT OF JURISDICTION
The Order of Dismissal of Dr. Sweeneyv's Appeal to Circuit Court was signed and

filed on January 13, 2024, B | The Notice of Appeal and Appellant’s Docketing
Staternent were filed and served on opposing counsel on January 19, 2024, within the
time specified by SDCL 15-26A-6. B .
REQUEST FOR ORAL ARGUMENT

Dir. Sweeney requests an oral argument regarding the issues in this appeal,

pursuant 1o SICL 15-26A-82.
PRELIMINARY STATEMENT

This appeal comprises three separate administrative appeals to Circuit Cout.
These ¢ases were consolidated upon the motion by Appellant. Documents from
I3CIVZL-118 will be cited 1~ . Documents from 13CIV2Z-060 will be cited R2
Documents from 13CIV22-120 will be cited R3 . In each case, the documents in the
administrative record were sequentially nembered by the BOR; those documents will also
be cited by respective page numbers. BE_ . The various transcripts will be cited by TR
. Documents in the Appendix will be cited APP. .

STATEMENT OF ISSUES
1. Whether the determinative Findings of Fact at pages 6-9 of the Memorandum
Decision are clearly erroneous, or mixed questions of law and fact which are fully
reviewahle, and errors of law?

2. Whether the Circunt Court’s decision regardmg subject matter jurisdichion at
pages 3-4 of the Memorandum Decision is an ervor of law?

3. Whether the determinative Findings of Fact at pages 10-13 of the Memorandum
Decision are clearly erroncous, or mixed questions of law and fact which are fully
reviewable, and errors of law?



4. Whether the determinative Findmgs of Fact at pages 13-14 of the Memorandum
Decision are clearly erroncons or are maxed questions of law and fact which are
fully reviewable, and errors of law?

5. Whether the Circuit Court’s affirmance of the BOR decision regarding
Grievances 1, 2 and 3 was the result of errors of law?

STATEMENT OF THE CASE

This is an appeal of the Circuit Court’s demal of Dr. Sweeney's administrative
appeals of three Board of Regents (“BOR™) decisions on three separate grievances. BOR
Policy 4:7 defines a grievance available to faculty at the South Dakota universities:

Grevance: An alleged misinterpretation, nusapplication, or

violation of a specific term or provision of Board policy. or

other agreements, contracts, policies, rules, regulations, or

statutes that directly affect termz and conditions of

emploviment for the individual employee,
BOR Policy 47 LC{3), APP. 34. Dr. Sweeney based each prievance on a
misimterpretation. misapplication, or vielation of a specific term of a BOR policy, and/or
of other policies. Each grievance denied by the BOR was separately appealed to Circuit
Comt under 3DCL ch. 1-26. Dr. Sweeney moved to consolidate the appeals. which was
oranted. B3, 216,

An oral argument was held on Julv 12, 2023, The Court entered its Memorandum
Opinion on November 8, 2023, R3 220, APP. 3. This was not a final order, SDCL 15-6-
5d(b), because the case was remanded for the further proceedings on the first gnevance
regarding three waues not addressed by the agency fndings of fact and conclusions of
law. R3 220, p. 9. APP. 11. The parties then entered into a stipulation to obviate the
need for further proceedings on these issues not addressed. B3 236, An Order and Final

Judgement was entered on January 13, 2024, R3 238, APP. 1. The Notwce of Appeal was

filed Januvary 19, 2024, R3 240,



STATEMENT OF FACTS

D, Sweeney has been a professor at the University of South Dakota (“TISD™) for
almost 29 vears. A summary of his resume is included in R1, Ex. 1, BR 165." Dr,
Bweeney has gone through the promotional tenure process and 15 a tenured full professor
i the Division of Curriculum and Instruction (C&I) in the Special Education (SPED)
program, R1, TR 14, BR 21. He has done extensive acadermic advising, having advised
between K200 graduate advisees, over the course of the 29 vears sl UUSD. R1, TR 15,
BR 22. Dr. Sweeney advises significantly more students than the average faculty
member in the division. R1. Ex. 1. p. 15, BR 179, He has also been active i the
recruitment of students to the Graduate Program. R1, TR 16-17, BR 23-24. Among the
programs of study mandated for USD by SDCL 13-57-1 are undergraduate and graduate
programs for education. te., the education of educators, The School of Education
administers and provides indergraduate degrees in education. The Graduate School
admimisters and provides for the vanous Master's Degrees in Education, as well as the
Doctorate Degrees in Education.

A.  The First Grievance. The first grievance arose from the January 29,
2021, letter of waming to Dr. Sweeney from Interim Dean Amy Schweinle. This letter
alleges:

1. That Dr. Sweeney had informed a certain student that she did
not nead to take the PRAXIS Core test:

2. That Dr. Sweeney had advised students they could wanve course
requirements or practicum due to work experience:;

LEx 1 13 a combination of Dr. Sweeney s curneubum vitae and 2019-3020 evalution. Tr. Falod
campleted hes past of the evalusion in Ocieber 2000, D, Schwernle completed her part of the evaluation
after she had issved the letter of warnmg, BEx 1, ppo 26.27, BR 190-191
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3. That Dr. Sweency was misadvising students; and

4. That Dr. Sweeney was advising students not assigned 1o him.
R1, Ex 2. p. 65; APP. 41, TR 34, BR 41. All four of these allegations relate to advising.
The lenter summarizes D, Schweinle’s understanding of the mole of faculty advisers:

You must immediately cease advising students who are not

formally assigned to vou a8 advisees. Any advising must

strictly adhere to BOR, University mnd School of Education

policies, procedures and the university catalogs, which is

why we moved to the single advisor concept.
BR. 259, APP, 41. The “single advisor concept™ was an error, as applied to Dr. Sweeney,
bt was at the heart of the disciplme.

At the time this matier aroze, Dr. Gary Zalud was the Chair of the Division of
Curriculum and Instruction (i.e., C&l) and subordinate to Dr, Schweinle. Dr. Curl
Hackemer was the Provost and Vice President for Academic Affairs. “C&1 is the
graduate division for Teacher Education — all graduate programs are in C& L™ R1, Ex. 6,
p. L BR 277, The C&I department includes graduate students, but its faculty also teach
wiwdergraduate classes and students.

Ex. & from this grievance 15 the C&I Minutes for the August 20, 2020 C&]
meeting. These minutes include the statement that “This vear, as a transitional year to
several program changes, Susan GATPP. will be assigned as advisor to all rewly accepied
candidates pursuing a Master's Degrees.” R1, Ex. 6. p. 8. BR 286 (emphasis added). A
Master’s Degree takes tore than one vear to complete, 80 existing student-advisor
relationships, for degree candidates in their second or third vears, were unaltered by this

policy change. RL TR 117. BR 124, This was a major source of dispute throughout the

grievance process, with Dr. Schweinle insisting that the departiment had gone 1o a 2ingle



advisor svsiem, or “centralized advising™. During the grievance process, Dr. Hackemer
and President Sheila Gestring repeated this ermor, which was critical. In his February 26,
2021 denial of the Step 1 Grievance, Dir, Hackemer siated:

As Dean Schweinle's letter makes clear, all master's
students within the Divigion of Cumiculum and Instruction
have been moved [to] a simgle advisor. with her specific
concern being “that vou have continued to informally advise
students and have also used an outdated advising form as
part of that process.”

k1, Ex. 2. p. 1. BR 218, This was wrong. as finally admitied by Dr. Hackemer at the
June 8, 2021, evidentiary hearing. K1, TR 138, BR 145, Faculty advisors are recognized
as valuable resources for Master’s Degree candidates, both in practice and BOR Policy
4:38, APP. 59. Dr. Sweeney only gave academic advice 1o students who had been
assipned 1o him. R1. TR 34, BR 41; see also, Hebuttal Letter. R1. Ex. 2. p. 36, BR 250,
Dr. Gary Zalud gave Dr. Sweeney a glowing evaluation in the 2019-2020 Annual

Faculty Review. R1. Ex. 1. pp. 26-28 BR 1%-2. Dr. Zalud gave Dr, Sweenev a *2" in
every category. which s the lughest score he could give. R1. TR 74, R E1. Under
“Teaching,” Dr. Zalud commented on advising:

During the evaluation period, Dr. Sweeney was guiding the

progress of twelve doctoral students who were in different

phases of completing their program (taking courses, writing

dissertation proposals, collecting data, and preparing io

defend dissertations). In addition, Dr. Sweeney advised

numerous  Master's-Degree  level students.  Ewvidence

aug@ests students were progreéssing in towards completing

degree requirements.
K1, Ex. 1. p. 26. BR 190. Regarding “Service.” Dr. Zalud was very complimentary of

. Sweeney’s recruitment efforts:

The workload expectation assigned to Dr. Sweeney for this
evaluation period was 10% service. An mstitutional prionty



15 to merease the number of students through recruitment and
reterdion of students. Dy, Sweeney demonsiraled sirength
recruiting students inlo graduate programs in Special
Fducation. He clearly understands the need 1o grow
enrollmeni — especially during these difficull times!

Rl.Ex. 1. p 27, BR 191. (emphasis added).

At the January 29, 2021 meeting, Dr. Schweinle briefly mentioned that the letter
of warning was rélated o not following policies and procedures rélated to advising,
which swprised Dr. Sweeney, R1, TR 32, BR 39, She gave “examples of misadvising
and do not necessarily reflect the whole.™ BRI, Ex. 2, p. 65, BR 259, APP. 1. Ik
Sweeney asked Dr. Schweinle what evidence she possessed. She mentioned emals and
“in-person meetings with a specific student, B A, who was a student who was in several
of my classes who had requested a change of advisor,,” as described by Dr, Sweeney.
R1, TR 35, BR 42. The “R.A. issue” was not mentioned in the letter.

Dy, Sweeney wrote an extensive rebuttal letter, dated February ¥, 2021, R1, Ex.
2.p. 60, BR 234, Dr. Schweinle did not immediately respond, but she later responded, in
a March 15, 2021 letter, that she would not reconsider or remove the letter of waming,
Her letter was sent afier the filing of the February 18, 2021, Step 1 Grievance (o Dr.
Hackemer, which was required by BOR Policy 4:7.E(2). APP. 577

Dr. Hackemer denied the grievance, for the reasons stated in his February 26,
2021 letter, R1. Ex. 2. p. 24, BR 218, including the mistaken belief abowt the “smgle
advisor svstem™. Dr. Sweenev submitted the Step 2 Grievance to USD President
Gestring. [m her April 6. 2021 denial of the Step 2 prievance, President Gestring’s

decision was simply based upon the premise that “no new evidence brought to my

2 Siep | was skipped because Viee Prasident Hockemer was the st level which could reverse Dr
Schwemle.
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attention,” R1, Ex. 2, p. 11, BR 205. The record shows that evidence was submitted to
U'ST) President Gestring. as well as being explained in detail in D, Sweeney”s rebuital
letter, R1, Ex. 2, p. 63; Statement of Grievance, R1, Ex, 2, p. 57; and the attachment 1o
the Step 2 Grievance, R1, Ex. 2. pp. 18-22, BR 212-216. Dr. Sweeney submited the
grievance 1o the BOR by way of an April 14, 2021 letter to Dr. Brian Maher, Executive
Director of the BOR, R1, Ex. 2, p. 1, BR 1935,

The BOR appointed veteran attomey, Roger Tellinghuisen. as the hearing
examiner, R1, BR 305. The hearing was held in Vermilion, South Dakota on June 8,
2021. R1. BR 8. Mr. Tellinghuisen issued his proposed decision, findings of fact and
conclusions of law on July 21, 2021, R1, BR 2, APP, 18, Under the BOR Grievance
Policy, this proposed decision was forwarded to the BOR, which could adopt, reverse, or
modity the hearing examiner’s decision, findings, and conclusions, BOR Policy
4:7. LE()(c) APP. 538, On August 13, 2021, the BOR adopted, without modification,
Mr. Tellmghuisen’s proposals. K1, APP. 17. The appeal to Circmt Court followed. R,
Rl.

B The Second Grievance. O October 21, 2021, Dr. Sweency received an
email from his Department Chair, Dr. Zalud, informing him that he had been assigned an
additional class toteach for the Spring 2022 semester, SPED 260, Introduction to
Behavior Management. B2, TR 2. BR 19. Dr. Zalud told him to contact the
Undergraduate Chair of the Division of Teacher Residency and Education. Dr. Dan
Mourlam, for more information. R, TR 12. BR 22. Dr. Sweeney did so. and Dr.

AMourlam told him that he was not allowed to discuss this matter with Dr. Sweeney



without the LIS lawwyer present, a condition which never had been imposed im all of Dr.,
Sweeneys previous 27 teaching years at USD. R2 TR 13, BR 23,

Dr. Sweeney had never taught SPED 260 in his 27 years ot [ISD. R2, TR 10, BR
20. He had aught a graduate-level course on Behavior Management, but the new course
assigned 1o him was an undergraduate course. He described in detail how different it is
Lo teach an undergraduate course compared 1o a graduate course. The graduate students
usually have employment experience in the field of special education, so they have a
knowledeze and experience base which is totally absent for the undergraduate students,
most of whom are college sophomones not vet admatted 1o the School of Education. R2.
TR 11-12, BR 21-22. Teaching a new course required considerable preparation. Dr.
Sweeney estimated that from October 21, 2021, and the beginning of the Spring 2022, he
spent 80-120 howurs just preparing to teach this course. RZ TR 57, BR 47,

Dy, Sweeney questionad this late addition to his workload because he alreadv had
more thun the 30 credit units prescribed by BOR Policy 4:38.C.2. APP. 61. Sce R2, Ex,
l.p. 37.BR 129 TR 15. BR 23.

Dr. Sweeney had immediately raised his concerns with Dr. Zalud:

Ay workload is already projected well above workload
limits for the current school year. Therefore, | strongly
suggest vou re-evaluate vour ants for 8P 21. You will not
have addressed the mandatory discus=ion on workload and
vearly expectation that was supposed to occur al the
beginning of the school vear. Also, vou never responded 1o
my inguiry on whether yvou were providing addition prep
time, release time, or overload compensation when vou re-
assigned me onling SPED 730 in the late summer for FA
2021, You do realize that in the 27 vears at USD, | never

taught SPED 730 or a related categorical class on learning
disabilities? Therefore, this class 1s a new prep for me.



K2, Ex. 1. p. 36, BR 128, Dr. Zalud ignored this by refermng om to Dr. Mourlam, who
said he could not talk to him. His only redress was a grievance.

The Step | grievance was submitted to Dr. Schweinle, now Dean of the School of
Education, on November 1, 2021, R2, BR 126-137. Dr. Sweeney described several ways
m which the October 21, 2021, late assignment was a “misinterpretation, misapplication
or violation of a specific temm or provision of a Board policy or other . . | . policies, rules,
regulations™, BOR Pohiey 4:7.1.C(3) (definition of a grievance). R2. BR 3538 APP. 54.

Dean Schweinle responded on Movember 7. 2021, There was no discussion, just
atable. RZ.Ex 1.p. 32. BR 124, Dr. Sweeney observed several mastakes and onussions
in D, Schweinle’s response. R2, TR 21, BR 31. He received no workload credits for the
Fall 2021 semester for student teaching, or intermship. even though he had always
received workload credit in these areas in the past. R2, TR 22, BR 32, He also received
no allocation for advizsing for the Fall zemester, R2. TR 23, BR 33, even though required.
Forthe Spring 20022 semester, Dr. Schwemle listed SPED 715 as a two-credit course,
when. i fact_ it is a three-credit course and was taught as a three-credit course.” She also
gave no workload credits For advising, co-sponsoring a School of Education sanctioned
student group, or supervising doctoral students in their preparation of dissertations for the
Spring 2022 semester. R2, TR 22, BR 32. In the Spring 2022 semester, Dr. Sweeney
had seven doctoral students who were in the process of preparing their disserfations.

Typically. protessors would only be responsible Tor overseeing the dissertations of one or

4 In the catalogue, it & listed s twooor three credis, bt at the hearing, Dr. Sweeney expiained how e was
Teache i a5 a thres-credil cotrse a1 the present Tome anad o alweys has been wght a5 9 three-cradil course
E2. TR 28 BR 3%

o



two doctoral students at ope time during a school vear. In the Spring semester of 20232,
Dy Sweeney was also advising approximately 20 graduate students. R2, TR 29, BR. 39,
In addition, Dean Schweinle omitted any workload calculations related to
eraduate practicums and internships m her response to Dr. Sweeney s Step 1 Gnevance.

R1.Ex. 1. p. 32, BR 124, Dr. Sweeney supervised 4 graduate students in internship

experiences during the Fall Semester of 2021, B2, TR 24-23, BR 34-35, The School of
Education’s Appendix A to the USD 2021 Workload Policy states the following:
Supervision of intemships and fleld experiences is expected
from program {aculty where applicable and will be assigned
equitably across program faculty where possible.  In
situations  where supervision of intermships and fleld
experiences is  disproportionate, a faculty member’s
workload may be assigned additional workload credit with
the approval of the dean.
R 2. Ex & p. 7. BR 349, APP. 50,

On November ¥, 2021, Dr, Sweeney submitted the Step 2 Grievance to Dr.
Hackemer. K2, Ex. 1, pp. 23-27, BR 113-119, including the details about Dr. Sweenev's
encounter with Dy, Mourlam. “Dr. Mowrlam did apologize for the demand of USD
counsel being present af any meeting with him, and stated he hoped Dr, Sweency
wderstood.” R2Z Ex. 1, p. 25. BR 117, Attachiment A to the Step 2 Grievance also
described in detail the aws observed by Dr. Sweeney in the Step 1 response by Dr.
Schweinle. RZ.Ex. 1, pp. 26-27. BR 118-119.

Dr. Hackemer respondad with a letter dated November 29, 2021. Ex. 1. pp. 19-
21. R 111-113% “This grievance is supported by a misreading of current policy, a

misunderstanding of my remarks at a School of Education meeting, and the attempted

application of a policy and a collective bargaining agreement that are no longer in effect.”

11k



R2,Ex. 1. p. 19, BR 111. This related to Dr, Sweeney's initial presentation which
guestioned whether or not the 2021 Workload Policy adopted by UST) had been
authorized by the BOR. For the purposes of this grievance hearing, however, Dr.
Bweeney proceeded with the understanding that the 2021 Workload Policy at USD was
the operative policy, At the hearing, Dr. Sweeney described the ambiguities in this
recently adopted policy.' R2, TR 23-26 BR 35-36. Dr. Hackemer denied Dr. Sweeney's
grievance at Step 2. This denial did not mclude any calenlation of the workload credits
which, in Dr. Hackemer™s view. Dr, Sweeney earned in 2021-22, B2, Ex. 1, pp. 19-21,
BR 111-113.

Dr. Sweeney submitted the Step 3 Grievance to President Gestring, on December
3, 2021, R2, Ex. 1. pp. 14-17, BR 106-109. President Gestring rejected the Step 3
Crievance, by a letter dated December 17, 2021, R2, Ex. 1, pp. 89, BR 100-101, Dr.
Sweeney had stated “Dr. Hackemer admits that the 2021 USD Workload Policy requires
a discussion between the faculty member and the chair as “an mtegral part of the annual
performance evaluation.™ R2, Ex. 1, p. 13, BR 105, Dr. Sweeney then pomted out that
no such discussion by Dr. Zalud, the evaluator,® occumred, fd Although she
acknowledged that Dr. Sweeney had asserted that De. Schweinle’s calculations of the

workload were incorrect, President Gestring:

1 There was no attempt, m the gnevince or af the hearing, 1o apply the COHE collective bargainng
agreement no lonper n effect

* See, Ex 24all m R2), Sweeney Annual Faculty Review, 2020-2021, pp, 30-34, BR 167-171. Ex. 3,
Sweeney AnneEl Faculty Evaluation, 2019-2020, pp 26-20, K 197200 Ex. 4, Sweeney Anmnl Faculty
Evaluation, 2018-20019, pp. 23-28, BE 224-229, meluding: "Moo whese inthe superyisor s comm ents on D
sweeney' s 20182019 Annual Evelustion did Dr. Zalud diseiss D Sweeney s workload besed opon the
criteria set forth by the School of Bducation’s workload eriteria .7 Ex 4, p. 26, BR 227



1. Dnd not inclede any mformation demonstratmg the correct cal culation;

2. Crticized him for relying on the previous Workload Policy, R2, Ex_ 1,
p. &, BR 104}, but ignored that Dr. Sweeney had cited the operative 2021
Faculty Workload Policy, R2, Ex 8 BR 343,

3. Rejected the argument that Dr. Sweeney should be given 33 of a unit
for overseeing a student teacher and cited no authority for not pro-rating
the units:

4, lgnored the ermor of counting SPED 713 as a 2-credit course, instead of
J-credit, by saving the total wounld still fall within policy; and

5. Because of policy stated discussion “should occur™, which did not
happen, she concluded the lansuage did not “make such discussion
mandatory,™ R2, Ex. 1, p. 9, BR 111,

Therefore. D, Sweeney filed his Step 4 Grievance with Dr. Maher. R2, Ex_ L p.

1, BE 93, which led to the February 1, 2022, evidentiary hearing. B2, BR 11-92. The
BOR appointed experienced attomey, Melanie Carpenter. 10 be the hearing examiner. B2,
BR 336,

M=, Carpenter issued her proposed decision, findings of fact, and conclusions of
law on Apral 14, 2022, B2, BR 2-10. APP. 24. This proposed decision was after the
April 8, 2022 meeting between Dr, Schweinle and Dr, Sweeney. when Dr. Schweinle
directed tofally new assignments for Dr, Sweeney, without discussion, which resulted in
the third grievance. The BOR adopted Ms. Carpenter’s proposal without comment or
modification on May 12, 2022, R2, BR1, APP. 24, which Dr. Sweenev timely appealed
o Circut Court.

1A The Third Grievance. Dr. Sweeney deseribed several ways in which the
April 8, 2022, new assignments were a “misinterpretation, misapplication or violation of
a specific terin or provision of a Board policy or other . . policies, rules, regulations

T BOR Policy 4:7.LC(3), APP. 34, The mew workload assignments removed Dr.
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Sweeney from his didactic teaching responsibilities and reduced his allocated research
workload, and replaced these didactic teaching and research responsibilities with new
administrative obligations which were a dramatic deviation from Dir. SBweeney's past
rode and responsibilities and a totally new direction in his career path. R3, Ex. 1. p. 25,
BR 83. He was assigned to find and evaluate professional licensing requirements for
Continuing and Distance Education for the 30 states,

D, Sweeney filed his Step 1 grievance with Dr. Hackemer on April 21, 2022
B3, Ex. 1. p. 22, BR B0, The grievance aleo alleged that “This new workload assizgnment
s i direct retaliation for Dr. Sweeney bringing the workload grievance. for which the
hearing was held on February 1, 2022, R3, Ex. 1. p. 25, BR 23, Dr. Hackemer
responded to the Step 2 gnevance by a letter dated April 26, 2022. R3, Ex. 1, p. 20, BR
T8, He wrote:

The curremt faculty workload policy makes clear that
*workload mav include teaching, research, and service. with
the exact allocation based eon  faculty rawk and
responsibiliies ax approved by the dean or the dean’s
designee.  As soch, Dean Schweinle has the authonty io
make appropriate workload assignments Ll itimatelv,
workload assignments are an admimistrative decision.
Id. (emphasis added). There was no mention of “faculty rank” in Dean Schweinle's
assignment. R3, Ex. 1. p. 29, BR 87, APP. 43,

Dr. Sweeney had guoted the policy: “Each istitution shall establish workload
policies in consuitation with their faeuliy and then concludes that he was not
appropriatelv consulted as an individual.”™ (emphazis in grievance). Dr. Hackemer
replied:

This iz an unfortunate misreading of this policy on vour part
This pohicy lmguage requires mstifutions 1o consult with the
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SJaculty at large n the development of instifutional workload
policies, ncluding  school/'college addendums.  That
required consultation that is the basis for this portion of vour
grievance occurred during the adoption process for the 2021
USD Workload Policy, with consultation not obligating
administration to any adjustment of the policy.

R3, Ex. 1. pp. 20-21. BR. 78-79 (emphasis added).

Dr. Hackemer further stated. in response to the allegation that the new assignment
was in direct retaliation for D, Sweeney bringing the workload grievance. that “Absent
any direct evidence in the grievance that the workload assignment was in fact retaliatory,
I have no basis for determining whether or not this was indeed the case.” R, Ex 1, p.
21. BR 79. Dr. Hackemer dented the grievance. Dr. Sweeney submitted Step 3 of his
gricvance to President Gestring on May 3, 2022, B3, Ex. 1, p. 12, BR 70. Dr. Sweency
challenged the interpretation of the policies by Dr. Hackemer:

There appears to be a controversy on whether the USD 2021
Workload Policy 1= really a policy, or a set of guidelines,
meant to assist facultv and the administration in guiding
discussions, making assignments, and in the allocation of
gquantitative workload units.” Dr. Hackemer exaggerates the
meaning of ‘gudelnes”.  He treats the word as though
suidelines can be simply ignored. That is contrary to one of
the most common rules of construction;  a rule cannot be
construed to render part of it mere surplusage,

R3.Ex. 1, p. 15 BR. 73

Dir. Sweenev stated, i his submission to President Gestring, that Dir, Hackemer

forgot 1o

mention that the USD 2021 Workload Policy., that he helped
to draft. specifically states that a faculty member’s
Department Head s supposed 1o consult with o faculty
member during  their amnal review about workload
considerations.  This discussion of workload considerations
for the current academic vear and future academic vears was
nod done,
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E3, Ex 1. p 16, BR 74
Dr. Sweeney also noted that Dr. Hackemer quotes 8D BOR 4:38.C.1 by stating
that the Dean of the School of Education possesses the “latitude™ to assign a “variety of
activities™ found in the Expectations of the Faculty document; Dir. Sweeney falt this
phrase suggests that the faculiy member should possess the background knowledge,
training, and experience to engage in some of the hsted activities. APP. 60-61. Dr.,
Sweeney pomted out that the Expectations of the Faculty docunment provides a list of
different actrvities, but not all faculty members are required to engage in all these
activities. and common sense would direct a depariment head or Dean to select faculty
activitics and expectations that are consistent with their training, background, and
experience. To select activities that are not part of a faculty member’s current reperoire
of skills and experience is a recipe for uncertain outcomes for all parties. R3. Ex. 1_p.
15, BR 73.
President Gestring responded with a letter dated May 16, 2022. She agreed with

Dr. Hackemer's conclusion that 3D BOR Policy 4:38 gives Dean Schweinle complete
latitude im making a workload sssignment.

Your assertion that the workload violates policy because the

assignments bear *no relationship o specific past and present

role sssignments” takes that phrase ool of context. The

“quantitative expectations” of the workload depend on the

variety of factors listed. from which vou guote. To limit

future workload assignment to those activities assigned in

the past would lock the University into the past, preventing

necessary change to meet current and fiuture neesds.

R3. Ex. 1. p. 10, BR. 68. Dr. Sweeney had not. in his gnevance, clammed that he could

only be assignied duties assigned in the past. Regarding retaliation, she concluded that the



assignment of dutics was not a “matenally adverse action”, and the assignments are
within thoese contemplated for a faculty member because there is no impact on title,
salary, or benefits. R3. Ex. 1, p. 11, BR 69, Dr. Sweeney submitted his Step 4 grievance
to D, Maher on May 23, 2022, R3, Ex 1. p. 2, BR 39, a detailed “Rationale for Step 4
Grievance™. R3, Ex. 1, pp. 4-8. BR 62-68,

The BOR once again appointed Roger Tellmghuisen as the héarmg examiner,
The hearing was held in Vermillion, South Dakota on July 15, 2022, Mr. Tellinghmsen
served s proposed decision, findings of fact. and conclusions of law on Angust 29,
2022, recommending the denial of this grievance. R3. BR 2-7. APP. 35, On Outober 12,
2022, the BOR adopted Mr. Tellinghuisen’s proposals without comment or modification,
k3, BR 1.. APP. 34 The appeal to the First Circuit was filed in Clay County on October
14, 2022, B3, Rl

STANDARD OF REVIEW

The review of an administrative appeal is governed by SDCL 1-26-36, Pueiz
Corp. v. South Dakota Dept. of Revenue, 2015 SD 82,9 13, 871 N.W.2d 632, 636,
“Upon review of agency's decision, civcuit court and Supreme Court must ascertain
whether administrative agency's findings of fact were clearly emoneous, whercas
administrative agencies and circuit court's conclusions of law are fully reviewable,”
Sharp v Sharp, 422 NW.2d 443, 447 (5.0 1988);, SDCL 1-26-36. Under 8DCL 1-26-
36, “we examine agency findings in the same manner as the circuit court to decide
whether they were clearly erroneous in light of all the evidence.”™ Firmartpen v. Roberts
Caty, 2021 SD 5.9 20, 954 N.W.2d 718, 724 (citation omitted) (quoting Rerdburn v.

Somth Dakotg Dep 't of Labor and Rep,, Reemplovment Assisianee Div., 2024 81 19,9
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213 When the issue 15 a question of law, the decisions of the admmmistrative agency and
the circuit court are tully reviewable” under the de novo standard of review. T {citation
omitted). Although a court “may not displace an administrative agency's choice hetween
conflicting mferences or conclusions, both of which have suppon in evidence, a court
may reverse findings that are not fairly supported by evidence in record, when record is
considered as a whole.” Citv of Brootings « Dept of Envtl, Pror, 274 N.W.2d 887, 890
(85.D. 1979 SDCL 1-26-36.

A finding of fact is “clearly erronzous™ when after reviewing all the evidence,
“we are lelt with a definite and firm conviction that a rmistake was made.™ State v
Wilkins, 536 NW.2d 97, 99 (5.D. 1995). Mixed questions of law and fact are fully
reviewable. Permann v. Dep't of Labor, 411 N.W.2d 411, 413 (8.D. 1987). Whether an
agency correctly applied the tacts to the law is a mixed question of law and fact and so i
fully reviewable. Erdahl v. Groff, 1988 8D 28, ¥ 25, 576 N.W.24d 15, 20.

Cuestions of statuiory interpretation are reviewed de novo, Nedak A, fas. Co.
v MeDowell, 2010 8D 54, 97, 784 N.W.2d 483, 485, This case involves the
mterpretation of the language of admimistrative rules. “Administrative regulations are
subject 1o the same rules of construction as are statutes.”™ Citibank, N.A. v. 0. Dep't of
Revenue, 2015 8D 67,9 12, R68 N.W.2d 381, 387 (quoting In re Black Hills Power, Inc.,
2016 8D 92 4|8, 889 N.W.2d 631). The agency’s interpretations of its regulations are
reviewed de nove. Nelson v. 5.0, State Bd of Dentistry. 464 NW.2d 621. 624 (3.D.

19913,
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ARGUMENT

Regarding the Letter of Waming, in the first grievance, the Circuit Court allinmed
without analysis the heanng examiner regarding the advisement of students not assigned
to D, Sweeney and the incorrect advisement regarding a Praxis Core examination. APP.
3, 8-11. With respect to the second grievance. the workload grievance, the Circuit Count
determuned that Dy, Sweeney did not meet his burden to prove that the workload
caleulation was imeorrect and exceeded acceptable established percentages. APP. 12-14.
The Count held it did not have jurisdiction to determine the grievance regarding the
workload discussion. or m the altemative, that the policy was violated in regard to the
workload discussion, APP. 14, With respect to the third grievance, the assignments
given on April & 2022, the Circuit Court determined that Dr. Sweeney did not prove that
BOR Policy 4:38:C 4 required his agreement for the assignments and did not prove that
the assignments were retalistorv. APP, 15-16. The Circut Court did not enter its own
findings of fact and conclusions of law, but apparently affimed the findings and
conclusions entered by the heanng exanuners in all three heanngs, which the Ciroust
Court has the diseretion to do under 3DCL 1-26-36.

In ¢ach of the three grievances, the denials were based upoi a misinterpretation,
misapplication, or violation of specific provisions of BOR policies, or other policies
adopted by TISID. A common route Lo achieve this goal, in all three cases, was the
derogation of a common mule of statutory construction.

This common rule of statutory construction prohibits adding words or phrases to a
statutery, regulatory, or policy provision which i not in the onginal adopted by the party

with the authority to adopt. BOR Policy 4:38.6.1 prescribes the minimum standards of
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performance for teaching. Included in this section, is to “be regularly available for out of
class consultation with students™. RI1 Ex 4, p. 3, BR 270, APP. 64. This does not have
added at the end of thal sentence *... regarding course content™ or language o that effect.
Adding words or phrases to a rule, where they have not been onginally placed, s
prohibited. fn ve Black Hills Power, 2016 SD 92,9 11, 882 N.'W.2d 631, 635, In the first
grievange, USIDVBOR effectively added the “regarding course content,” and the hearing
examiner and Circuit Cowt accepted this,

In the second grievance, the School of Education Workload Policy states "For
non-résudency mstructors, the Supervision of 3 teacher candrdates equates to 1 workload
unit.” R2, Ex. &, BR 349, APP 50, The Administration added “minimuim™ to *3 teacher
candidates™ or “only™ to "supervision . . .. . It also added “at large™ to the requirement
of consultation with faculty. See pp. 13-14, infra,

In the third grievance, the Administration addad to the poliey “Each instintion shall
establish workload in consultation with their faculty™ the phrase “at large™, This totalky
changed the meaming from individualized discussion to formmg a commitice whose
conclusions would bind all. See fn re Black Hills Power, supra.

L THE FIRST GRIEVANCE
A. Academic Advising and Academic Freedom. hMost of the June & 2021
hearing deall with différent facets of “advising.” BOR Conclusion of Law No. 4 states:
Grievant’s posilion that being prohibiled from making
statements to students m regard to University policies and
proceduras when such students are not his advisees violates
his nghts under his ‘academic freedom’™ 15 misplaced.

Academic freedom does not permit a faculty member to give
meorrect or false imformation to students.
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R6, APP 22. Nobody disputed that “Academic freedom does not permit a faculty
member Lo give meorrect or Lalse information to students.” Dr. Sweeney never claimed
that it did, either in his testimony or detailed submissions in the grievance process, Ri,
Ex. 2, BR 195-259%. The same analysis applies to BOR Conclusion of Law No. 5:

Further. "faculty member discretion” as an advisor does not

permit a faculty member to give incorrect or misleading

mformation to siudents whether they are assigned to the

faculty member as advisees or not.
El. BR 6, APP 22

BOR Conclusions of Law 4-7 are enfirely wrong, if they, in fact, are addressing

the “R.A issue”, which is unclear. Afier B A had exhavsted the internal, published
procedures for an advisor change, B.A. asked Dr. Sweeney, after class, if there was
anyThing ¢lse that could be done. What Dr. Sweeney told her was ¢learly not academic
advising:

That specific student asked what recourse does she have

And I said, Well, vou know, you've gone through all of the

miernal policies. Now vou would need to potentially go

outside of the university and 1 e-maled her a link to a

specific attorney here in town who mizht be able to help her

address that matter.
R1. TR 36, BR 43. Dr. Sweeney did not even know “where she was in the progression of
her overall program.™ R1, TR 37, BR 44, Disciplining Dr. Sweeney for these out-of-
class consultations is a violation of BOR Policies 2:29.2.A and 4:38.C.1. Disciplining
Dir. Swieenev for telling B AL totalk to a lawyer 18 also a misapplication of the School of

Fducation Graduate Programs and Procedures, p. 3. See R1. Ex. 2. p. 56, BR 250, and p.

42, BR 236.
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Conclusion of Law No. 7 15 an ermor of law, contrary to BOR Policies. There is
ni finding of tact that Dr. Sweeney gave meomrect information to students. Conclusions
of law must he supported by findings of fact. Jasper v Jasper, 351 N.W.2d 114, 117
(5.0 1984) (conclusion of law unsupported by a finding of fact must be reversed).

During the hearing, there was a substantial amount of disagreement about the
definition of academic advising. This arose from inconsistent defnitions. Dr. Schweinle
was asked about the document, at R1. Ex. 2_p. 40, BR 234, “Graduate Program Policies
and Procedures”, adopted August 11, 2020. R1. TR 114, BR 121. She agreed that this
stated a definition of academic advising, “as pertuns to thesis and dissertation
commitiees.” fd. Dr. Schweinle stated that she used the definition from the School of
Education Graduate Policies and Procedures to help define “adwizing,” as well as others,
but failed to state where the other definitions of “advising” came from. Jd, It was
pointed out to her that same document also included the definition of program advisor,
which applies to the type of academic advising Dr. Sweeney has been doing. She agreed
with that. /d. She also agreed that the Graduate Application Action form s an initial
stage where the school outlings the information about the student, but that does not vel
melude a prescribed program of study, and the program of study Form is completed when
the advisor has already been assigned, R1, TR 116, BR 123.

The program advisor will work closely with the student 1o
select an advisory commuttee. The program advisor will
work on behall of the advisorv committee 1o advise students
i ¢ourse selection and registration aligned with the program
of study and to administer written and oral exams.

R1. TR 116, gquoting Ex. 2. p. 42, BR 236, citing the USD Graduate Program Policies and

Procedures,
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Dr. Sweeney's discussions with potential recruits to the Graduale Special
Education program took place before there was any graduate application subimitted by the
graduate students. In the course of recruiting students, he testified he would work with
them to lay out an informal program of study so the potential students would have an idea
about what sort of program they could take at USD and what the requirements would be.
R1, TR 68, BR 75. Prepanng the imformal program of study was not academic advising,
it was recruitment. That was the stage at which Dr. Bweeney recruited the two women
who were the subject of Julie Large’s email exchange with Dy, Schweinle. R1, Ex. 3. BR
261. The actual Program of Study is determined “within the first semester of graduate
work, preferably within the first month, “Graduate Program Policies and Procedures™,
El,p. 4. Ex. 2, p. 43, BR 237, Dean Schweinle agreed that the “program of study form is
completed when the advisor has already been assigned.™ RI1, TR 116, BR 123, D,
Schweinle’s letter of waming was motivated, largely by Dr. Sweenev’s recruitment
efforts shown in Ex. 3, BR 261, which by every definition could not have been
“advising”, because the two women mvolved were not vet USD students.  Dr. Schweinle
misapplied LISD policies regarding advising, and the Hearing Examiner apparently
accepted Dr. Sweeney's position, but relied upon the A commumication. Conclusion
#3, BR 7, APP. 13.

Advising is not defined by BOR Policies. The U'SD Faculty Workload Policy, for
the School of Education (and others), af page 4. defines Academic Advising:

Per BOE Policy 438, academic advising of both
urdergraduate and gradieate students is part of teaching,
Advising may be assigned to any faculty member, regardless
of home location, but not every taculty member s expected

to have advisees. All active students will be assigned an
advisor, either a professional advisor or a faculty member,
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50 faculty may find themselves advising students at both
ther home location and remotely,

R1, Ex. 2. p. 30, BR 224 (emphasis added). Therefore, as part of teaching. advising is
subject to the principles of academic freedom. Academic freedom provides faculty the
right and responsibility to apply their knowledge, expertise and discretion to convey to
students the expectations of a certain discipline. K1, TR 64, BR. 71. The letter of warning
regarding advising is a4 violation of BOR Policies 4:38.C.3.1 and 1.11.1. A, and the 1181}
Faculty Workload Policy. APP. 61-2. and 47.

Dir. Hackemer testified that out-of-class consultation with students was advising,
in the sense of academic advising. R1, TR 131, BR 128 ° Dr. Schweinle did not. R1, TR
111, BR 118, Her complaint about informal advising primarily arose from the emails
with Julie Large and the subsequent request for an advisor change. R1. TR 103, BR 112

The general requirement of being available for out of class consultations with
students is markedly different than acadenmic advising.  All faculty are required to be
regularly avaable for out-of-class consultations. but not all faculty are assigned
advisees. R1, Ex. 2. p. 30, BR 224, Students might ask a variety of questions after class.
Div. Sweenev was very clear in his testimony, that if an after class or out-of-class gquestion
raised an issue of academic advising, and the student is not one of his advisees, that he
specifically tells that student he or she must ask that question of his or her academic
advisor. He iz explicit in making sure that they are supposed to contact their own advigsor

about such matters, K1, TR 34, BR 41. MNobody refuted this point.

5 Thes was contrary to his Febneary 18, 2021 denial of the Step 1 Grievance: "The out-of-class
consultations descnbed m BOE Policy 238 6.1 are an mportant compenent of eaching expectatons, me
they are not necessanky linked toadvising”™ BR 219
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Answering students” questions outside of class 15 not only permitied, it is
required. This out-of-class consultation is also consistent with BOR Policy 2:29.2.4
which states:

Purpose

Recognizes that graduate education is an in-depth study of
the major field that relies vpon interactions both in and out
of the classroom and is not just a collection of courses,

Ensures that the student develops a mentormg relationship
with the faculty, benefits from the collective experiences of
the students in the program and is immersed in the
i | 0 o G

special expertise of the faculty.

{emphasis added). Ex. 8, BR 29, The record shows that Dr. Sweeney took this
mentoring relationship very seriously.

President Gestring’s March 29, 2021 letter discusses teaching and advising s
though thev are separate, distinct activities, Ex. 2, p. 13, I 207, However, Dr. Hackemer
correctly testified that “advising 15 one activity that may constitute teaching”™. TR 13, R
137, In fact. BOR policy 4:38.6.1 mecludes the provision that:

Teaching mcludes the following or similar activifies, the
recognition and importance of which will vary depending
upon the mission of the university, the role of the discipline

within the universitys functions, and the individual faculty
member’s assignment:

| o Advising praduste students.
Ex. 4, p. 5. R 270, APP. 64. President Gestring also stated that Dr. Sweenev's
“connection between teaching, academic freedom and advising 15 wholly misplaced.”
Rl. Ex. 2. p. 13, BR 207. Pohcy 4:38.C.1 states “All laculty members will be

significantlv active in the broad areas of teaching, scholarship and service as assigned by
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their imsttiution.™ R, Fx. 4, p. 1, BR 265, These 3 categories are recognized again n
4:38.C.3.1. R1. Ex 4. BR 267, APP. 61. All vther faculty activities are mcluded within
these 3 categories. "It is fundamental that the words of a [rule] st be read in their
context and with a view to their place in the overall [regulatory] scheme.” fn re
Certification of a Question of Law firom U.S, District Cowrt, Dist. Of 8.0, 5 Div., 2014
SO ST E, 851 N.W.2d 924, 927, Included in 4:38.C.3.1 is that selecting the relative
mmportance of each category may vary among institutions, but “[tfhe university’s
selections shall be consistent with the guarantee of academic freedom as provided to
faculty members m Board Policy 1:11.7 R1. Ex 4. p. 3. BR 268, APP. 62. Pohey

1:11. 1A includes the admonition that “Academic freedom applies to both teaching and
research.... It includes the freedom to perform one’s professional duties and present
differing and sometimes controversial points of view, free from reprisal.” Ex. 5. p. LR
275, APP, 52, Advizing was incloded in Dr, Sweenev’s workload, K1, Ex. 2, p. 20, B
214,

B. Substitution Versus Waiver, In the January 29, 2021 letter of warning,

Dr. Sweeney was accused of advismg students that they could waive required courses.
The evidence demonstrates that this s incomect. Dr. Sweeney made it very clear that he
would cnly substitute a course, in the best interests of the student. if the prescribed course
was not scheduled 1o be mven during a timeframe which allowed the stndent to timely
complete their Master’s degree. or. if the student had had another course which satistiad
the requirement. K1, TR 98, BR 105, He explained that an advisor has the discretion to
substitute one course and that substituting more than one course requires the Graduate

Dean’s approval. R1, TR 99, BR 106, He has, in the past, successfully obtained the



Graduate Dean’s approval for substituting more than one course. fd. Thas 1s required by
BOR Pohlicy L1LLA: “Academic freedoin applies to both teaching and research. . . .
Academic freedom in its teaching aspect is fundamental for the protection of the rights of
the teacher in teaching and of students to freedom in leaming.™ R1, Ex. 5, BR 275, APP.
52, The distinction between waiver a8 used by Dr. Sweeney and substitution is
completely semantic, This pomnt was explained in detail m Dr, Swieeney's rebattal letier,
R1, Ex. 2. p. 63. BR 257 and Statement of Grievance, R1.Ex. 2, p. 57, BR 251

D, Sweeney was accuged of advising students that they did not have to take the
PRAXIS Core exam. for graduate students who want to pursue teacher centification.’
This issue is subject to a great deal of confusion about what is allowed. and what has
been allowed, according to past practice. In the past, there had been other tesis allowed
“in lieu of the core PRAXIS and that would be either the Miller Analogies test and/or the
GRE, Graduate Record Exam, az well az maintaining at least a 3.0 grade point average,”
R1, TR 33, R 40. Dr, Zalud had previously mitiated the discussion aboul eliminating the
GRE amd MAT, but v, Sweeney had pomted out to him that that may work to the
disadvantage of some of their students. Dr, Zalud mdicated that they would have 1o have
a meeting to resolve this issue, but such 4 meeting was never conducted, so the issue had
never been addressed. R1, TR 101, BE 108, The Administration produced no evidence
af the June 8, 2021 hearing showing this issue had been resolved. Dr. Sweeney described

the practice adopted by a previous Chair of the C&l Division. Dr. Nick Shudak. in his

T Tenchet certification and regeiving @ Master’s Degree in education are different. Teacher certification s a
State requirement to teach K-12. The haster s progmam requirements are dafferent, but the two pursuits
may have overlapping requitements. K1, TR 55, BRO2Z The School of Education is reaponsshie for the
Teacher education requiremants. BOR Poley 2:16.0.2 The Graduate School 13 responsible [or the
Master's Degres. R, TR 254, BRET 1461

26



February 8, 2021 rchuttal letter, at R1, Ex. 2, p. 61, BR 255, which quotes from the LTSI
Graduate Catalogue, “Students pursuing initial teacher certification will need to pass the
Praxis I Special Education Core Knowledge and the Principles of Leaming and Teaching
PLT) exam . .. ." This was not contradicted at the Juns 8, 2021 hearing.

The Administration’s case rested upon Ex. B, an email from Dr. Sweeney 1o a
student who had been seeking a change of advisor from Dr. Zalud. This exhibit was not
admitted into evidence.® R1. BR 294, Finding of Fact No. 21. based upon this email_ is
clearly erroneous, if a finding of fact. It 1z a mixed question of law and fact, because
“whether the Division correctly applied the facts to a law 15 a mixed question of law and
fact, and as such is fully reviewable™ Erdahl v, Graff, 576 N.W.2d at 20. Dy, Sweenay
stated m that email *“Thiz requirement 18 a requirement of the undergraduate teacher
education program not the graduate multicategorical special education program.”™ This is
a correct statement. A graduate student can obtain a Master's degree in SPED withoumt
receiving teacher certification from the State, When the past practice comes into play 15
when the graduate student wanis to use the multicategoncal graduate SPED degree to
leach K-12, Therefore, Dr. Sweeney was correct when he stated there was a policy.
Then he discussed equivalency of undergraduate courseworke He finished this discussion
with “whether the undergraduate courses you took meet this requirement is an issue for
vour advisor.”™ This was an entirely appropriate response.  The rest of the email was
about appealing the requested advisor’'s change based on the detial of the Dean of the
School of Education {Dr. Schweinle) and/or the Dean of the Graduate School (Dr.

Freeburg), This statement was also acourate. Disciplining Dr. Sweeney for this

8 Fee index 1o 80 BOR Record of Sweeney hiatter, #11
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communication is also a violation of BOR Policies 4:38.C.6.1 and 1:11.1.A. APP. 63 and
APP. 32, The letter will be in Dr. Sweeney’s personnel file permanently unless it is
removed. The Dean’s comments on the 2019-2020 Annual Performance Evaluation
should also be removed.
IL. THE SECOND GRIEVANCE
The purpose of 4 grievance procedure is described in the BOR Policy Manual.
A Purpose
All problems should be resolved. whenever possible, before
the filing of a gnevance. (Open commumication s
encouraged between admimstrators and Faculty members so
that resorting 1o the formal grievance procedure will not be
necessary. The purpose of this policy 1s to promote prompt
and efficient procedures for investigating and resolving
grievances,
BOR Policy 4:7.LA, APP.54. Dr. Bweeney tried to resolve the ssue informally, but was
rebuffed by Dr. Mourlam, who was apparently under orders to do =0, See p. 10, infra.
The fundamental basis for the gnevance was that the administration miscalculated
lus workload credits, by misapplying BOR Pohicy 4:38C.2 and the USD Workload
Policy, and by the failure to engage in any discussion about workload. R2, Ex. 1, p. 35,
BR 127. Ex. & p. 2. BR 344 In addition to the testimony of Dr. Sweeney, the record
consists of Ex. 1, the documents which were all part of the grievance process and Dr.
Sweeney s evaluations, Exs. 2-7. Dr. Sweeney was the only witness who testified at the
February 1. 2022 hearing. The BOR and USD chose not to put on any testimony: so their
evidence 18 limited to their statements in the exhibits. primarily B2, Ex. 1. This Court

reviews this evidence as did the Circuit Court “unaided by any presumption that the

Circuit Court’s decizion was correct™. Peterson v, Evangelical Lurheran Good Samaritan
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Society, 2012 813 52,9 13, 816 NW.2d 843, 847, Exs. 1-7, offered by Dr. Sweency,
were admitted without objection at the hearing. R2. TR 6-7. R 16-17.7
BOR Policy 4;3% has a number of provisions which make it clear that
commumication between the administration of the academic institutions and the faculty of
those institutions is an integral teature of the administration of the institution, This
commumication inchides the workload of the faculty. In this case, however, the
Administration’s position, as shown by its submissions in Ex. 1. has been that it possesses
the unfettered discretion to isolate certain words or phrases and paut its entire emphasiz on
those words and phrases.
Includad in BOR Policy 4:38, is S8ection 5, "Civility and Working with Colleagues,
Stafl’ Members, Students and (hers.” RZ, Ex. 13, p. 4. BR 366, APP. 63, Prominent in this
section of the BOR policy is:
Students must be tanght, and they must be shown through the
example given by institutional emplovees, that members of
stable, effective, and prosperows social organizations observe
norms of conduct under which all participants treat one
ancther civilly and carry oul their respective fasks m a
constructive and  mformed manner.  Complex  social
organizations derive their strength from the cooperation of
those who participate i them.
Vol
Included in the record iz “Expectations of Faculty with Professorial Rank at the
Dhuversity of South Dakota”™, Angust, 2012, R2. BR 372, The purpose of this 1 “to provide
guidance to faculty members holding professorial rank and those who evaluate them.”™ B2,

BR 372, {emphasis added). This provision goes on to state “in that regard, the imformation

Exlis vomprised of all docaments submitted at the venous steps of the BOR gnevance process. BR 93-
134, The pages in this exbubil are in rgverse chronobogical order, Because the grievanse process equires
that each step’s submission be accompanied by all previous submissions
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below clarifies the standards and expectations that the University of South Dakota uses to
evalunte its faculty_ . __and during the annual evaluation process, and it defines the
refationship between and annual evaluation process and the promotion and tenure process.™
T "™ This annual evaluation process includes, specifically, interaction between a faculty
member and his evaluator, in this case Dr. Sweeney and Dy, Gary Zalud, regarding the
workload policy applied o Dr. Sweeney.'' That lack of communication is one of the
underlving problems which produced this grievance, as mentioned by D, Sweeney several
times in documents which he submitied during the grievance process,

First, the Circuit Count held that “As to jurisdiction for Dr. Sweeney’s second
prievance asserting, in part, violation of BOR policy for lack of workload discussion during
hix annual evaluation, this does not meet the definition of gnevance . . .". APP. 6.
Therefore, the Court held it lacked subject matter jurisdiction. APP. 14, This evidence was
relevant as evidence, however, to show the lack of communication which permaates the
Department. It was not prejudicial until Dr, Sweency was ordered to teach SPED 260,

Furthenmore, BOR Policy 4:38 states “the quantitative expectations For activity in
each arca depend broadly on the mission of the University, the faculty member’s discipline
and its role within the University, and on specific past and present role assismments of
mdividual faculty responsibility™. (emphasis added), R2Z, Ex. 13, p. 1, BR 363, Dr.
Sweeney s past role assignments were ignored. AT the same point, thas BOR regulation
states “the assessment of faculty performuance cannot be reduced to a mere inventory of

activities by kind and quantity.”™ fd The prievance process reveals that. at least with respect

1% Thiz appeal and the underbring prievances have no connection o the promoton and fenure process.

W Ag shown by the undegpuated testmony in this record, this commmicebon did not take place for several
veurs. See Exs 17, D Swesmey objected 1o thas lnck of communication on several oceasions, B to ng avil
Ex 2.p 34, BR 171: Ex 4, pp. 27-28, BR Z28-2
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1o Dr. Sweency, the Administration dictated his assignments, without communication, and
by reducing the assignments to a mere inventory of activities by kind and quantity.

That the overall thrust of BOR Policy 4:38 is one of communication between
Administration and faculy, s further demonstrated by ¥ 2, specifically cited in the workload
policy. nameky,

The Board recognizes the value of policies that commumicate
workload expectations for faculty. Each institution shall
establish workload policies in consultation with ther faculty,
Workload policy shall acknowledge workload expectations
relating 1o the overall nmumber of expected workload units,
credit hours, contact howurs, preparation, chimical work,

mstructional methods, research. service and other factors
deemed appropriate.

Faculty members will be expected o undertake an effort
etuivalent to that needed to deliver thirty (30 work boad units.
R2, BR 364, APP. 61. Contrary to the Administration’s repeated efforts. throughout the
orievance process, to isolate individual words and phrases, to dictate Dr. Sweenev's
workload. the University s interpretation flies in the face of a variety of cases involving
statutory construction. It is important to note that:
Statutes must be read together. It i mappropriate to select one
statute on a topic and disregard another statute which may
modify or limit the effective scope of the former statute. By
Focusing only on [one] and disregarding [the other], the Board
ignores a limitation placed upon the defmition of a
[university].
I re Appeal of AT&T Tnformation Systems, 403 N.W. 2d 24 (8.D. 1987); in re Expungement
af Qliver, 2002 5D°9, 79, 810 N.W .2d 350, 352,
Contrary to Finding of Fact No. 6, BR 2, Dre. Sweeney did not “accept”™ SPED

260 e was ordered to teach it and he did.
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When afler reviewing all of the evidence, there is a definite and firm conviction that
a ristake was made by the hearmg examiner regarding the following clearly erronecus
findings of fact;

Findings of Fact 10, BOR 4:3%8, as well as the USD 2021 Workload Policy, speafly
that faculty members are responsible for 30 workload units across a full academic vear. Dr.
Schweinle quantified 15,3 didactic workload units m her responses. She made no comment
aboait the remaimder of the 14.5 quantifiable workload units. BOR 4:3%.2 requires 30, R2,
Ex. 13, p. 2. BR 364. She either ignored the balance of 14.5 credils or assumed Dy,
Bweeney was given credits for supervision of intemships, student teaching, or student
advising, as he had in the past,

Findings of Fact 11-25 and 47-49 are mere statements about the record. or certain
BOR policies. Finding of Fact 26 i really a Conclusion of Law, and it is an error of Taw,
Findings of Fact 27-29 are, once again, statements aboat the record.

Findings of Fact 31-32. Once again, the Administration claimed that there was an
expectation (e, USD Waorkload Policy) that faculty coordinade and supervise internships
und practicum experiences with no working credit. These mtemships and practicum
experiences are part of all students” progrioms within the School of Education. Since these
course offerings are requirements for student completion, there is an expectation that faculty
(1.2, generally therr graduate advisors) will coondinate and supervise these Neld experiences.
Since the expectation of coordination and supervision are an expectation of the student’s
program of study, compensation of a faculty member related to workload 18 required. The
University cannot arbitrarily say tacully members are going to engage m this actiaty and

provide no compengation and‘or workload credit for this activiyy. This expectation of a
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requared activity by a faculty member related to thewr teaching responshilities is listed
BOR 4:38. Second, because no specific criteria are in place related to the relative workload
units allocated for supervision of internships and practicum experiences at the graduate
fevel, and no policy excludes this, one needs to use past practice 1o caloulate the relative
workload units for these activities. See p. 37, infra.

Since supervision of internships and feld experiences are specifically addressed
under the teaching section of the BOR 4:38.C.6.1 (p. 5), APP. 63, and is implied as a pre-
requisite condition for the statement ™ focwlne member's workload may he assigred
ceckelttional workload credit.” Id.. Dr. Sweeney asserted that Dr. Schwemle s omission of
any workload equivalent for intemships and field experiences are a misapplication of the
USD 2021 Workload policy.'?

Findings of Fact 35-39. The School of Education Workload Addendum states that
graduate faculty are expected 10 supervize 1 to 2 dissertation student= a vear. Dr. Sweeney
supervised 5 and 7 students in cach of the respective semestens of the school year. There arc
ny specific entera in the current USD or BOE Workload Policies related to how many
workload units are awarded for supervising 1 to 2 dissertation students per vear. Becaose
there are no critena present o determine the relative equivalency of supervising 1 o 2
disseriation students, one must prorate Dr. Sweeney’s supervision of 5 and 7 students in
euch of the respective semesters of the school year based upon past practice. ““The amoum
of time an individual commits 10 various areas depends on assignments given by the Chair

in the conmtext of the University’s Workload Policy.” B2, Ex. 14, p. 10, BR. 381. This hardly

2 Undorunately, the lack of eritersa and the lack of discussion and consuliation related o waorkload and
faculy expectations appears (o creale o workload process that s emBiguous, confusing, mconsisient, and
prone to-arbitrary and capricicus decisions. This s contrary 1o the overall scheme of BOR 438, APP. 59
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means “zere”. The allocation of only 1.5 workload units for supervision of disscrtation
students provided to D Sweeney by School of Education Dean Schweinle is arbilrary and
capricious, There was no factual basis for it

The heanng sxaminer stated m Finding of Fact 37 that the “supervision of
dissertation students is considered both teaching and research.™. R2, BR 5, APP. 28, True,
however Dr. Sweeney was never made aware whether supervising dissertation students was
going to be considered as teaching or research. Fusther, no specific workload credit (1e..
workload unite) was ever allocated 10 either of these categories in the workload calculations,
Whether the consideration of supervision of dissertation students 15 considered as teaching
or research activities should have been clarified at some meeting to discuss workload
considerations. This lack of discussion interjected ambiguity, and results in arbitrary and
eapricious decision-making and abuses of admimstrative discretion

Findingz of Fact 50-33. The hearing examiner’s comments on Finding of Fact 50
are incormect.  Didactic courses workload units are equivalent to the number of credits the
course is worth. She further confused things by adding i statements on low-enrollment
courses. Low enrollment courses are covered i BOR 238, § . These low enrelhnent
thresholds are commonly referred to as the 10, 7. 4 enrollment rules. In short, for o course
to “make™, it needs 10 students at the undergraduate level, (ie. 100-400 level courses), ai
least 7 students at an mitial graduate level (e, 500-600 level courses), and at least 4
students at the advanced graduate level (Le., 700900 level conrses). fd. Theretore. it is not
clear why the hearing examiner included this nem.

As Dr. Sweeney testified, R2, p. 40 of Ex. 1 (BR 132), 15 taken directly from the

Digital Measures in the evaluation, al R2, pp. 9-10of Ex. 2. TR 18, BR 28. If the workload
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credits are added up, there were 20,66 for Fall, 2022, BR 147, and 19.17 for Spnng. 2021.
BR 146-T.

The hearing examiner concluded that “Sweeney has not presented any evidence that
his is entitled to additional workload credits Tor supervision of dssertation students, nor
does the Workload Policy require it.” Finding of Face 39, APP. 29. Workload by its very
nature i an allocation of TIME that a faculty member is expected to allocate for those
activities listed in BOR 4:38. Since the baseline stated in the School of Education Werkload
Policy is the supervision of 1 10 2 dissertation students vearly, and Sweenev supervised 12
(L.e. 5 one semester and 7 the next semester), then logically he would need to allocate more
time to engage in these supervision activities. Therefore, the hearing examiner’s conclusion
does not take time into account when considering the number of dissertation student=
supervisad during this period. For the hearing examiner to find that Dr. Sweeney did no
provide evidence of the need for additional workload credit 1= clearly erroneous,

Dr. Sweeney provided a breakdown of workload units that addresses both didactic
and nondidactic teaching responsibilities. the percentage of research and scholarshap
participation, and the percentage of service obligations. The figures presented by Dr.
Sweeney were well above 33 workload units for the entire vear and did not count the
research and service obligations that are delineated on his annual evaluation (i.e., 60%
leaching 30% research/scholarship, and 10%0 service ). These percentages should equate mto
18 workload uniis of teaching {1.¢.. didactic and nondidactic). 9 workload units of
research/scholarship, and 3 workload units related to service obligations. When research

and service obligations are taken into account. Dy, Sweeney s workload units are well over



4} units for the 2021-2022 academic year, but the policy requires 30 workload units across
the entire school year.

Findings of Fact 3, 46 and 33 are mixed questions of law and fact and are therefore
fully reviewable. Finding of Fact 30 states “the policy does not provide a prorated share of
the workload unit must be awarded when a faculty member has legs than 3 teacher
candidares.™ APP. 28, This is a mixed question of law and fact because it is applyving an
adimimstrative provision, the workload policy. to a set of facts. It is erroneous because it
violates one of the mogt basic rules of statutory construction, i.e.. in the mterpretation of a
provision. one must not add words or phirases wiich are not present m the wnlten document
That is exactly what the hearing examiner did in this caze. In Appendix A to the USD
Workload Policy, applicable to the School of Education, states “For non-residency
mstructors, supervision of 3 teacher candidates equates to 1 workload unit”™. R2, Ex. 8 BR
349, It does not sav “supervision of a minraren of 3 teacher candidates™, Nor does it state
“waly supervision of 3 teacher candidates equates to | workload unit™, The absence of the
lnguage which the Admonstration, and the hearing examiner, added to the Workload
Policy ignores the past practice where prorated numbers were given for supervision of
student teachers. The ambiguity in the current policy can, ind should be, resolved by resort
Lo past practice. Dr. Sweeney pointed out why, R2. TR 22-23. BR 32-42.

In a case where the union winled past practice 1o help interpret a contract, the South
Diakota Supreme Court held, in dmerican Federation of State, County & Municipal
FEmploveas v State, 444 NW.2d 10, 12 (8.0 1989) “if the language 15 ambiguous and does
not speak to a subject ot normally would be expected to, then the court may go beyond the

four comers of the contract”™, quoting AEAAFSCME Local 5189y, City of Siowx Falls, 423
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N.W.2d 164 (5.D, 1988). “Other junsdictions have recognized this mule. When a latent
ambiguity i the terms or language of an agreement, extrnsic sources such as bargaining
history and past practices may be considered,” /4.'*

Finding of Fact 46 15 alo a mixed question of law and fact. It states:

The workload policy does not provide tor an award of
workload credit for new or online course preparation.”™

R 6, APP. 29, This is also the application of a regulation to a set of facts, which ignores the
fact that there was no discussion whatsoever between any Administrator, particularly Dr,
Lalud, with Dr, Sweeney regarding the sudden addifion of a new course, SPED 260,
Shortly before that. Dr. Sweeney had been ordered to teach vet another new course. Dr.
Rweeney was assigned two new courses on short notice that he had never taught in 27 vears
at U181 He was allowed no input mto these decisions, contrary 1o the practice and to the
overall purpose of the communicative scheme of BOR Policy 4:38. A “Stawte should be
applied without deteating the purpose of the overall statutory scheme™, Arends v. Dacerah
Cement. 2002 812 57,9 19, 645 N.W.2d. 583, 589, citing Ciranel v 81 School of Mines and
Technology, 2000 8D 145, 9 14, 619 N.W 2d, 260, 264. The Administration provided no
ratiomale for not providing additional workload credits, The only explanation that was
provided 1o Dr. Sweeney was that the Administration possessed the unfetiered discretion to
axzign whatever it felt was appropnate. Hackemer, November 29, 2021 letter, B2, Ex. 1, p.
21, BR 113 Gestring, December 17, 2021 latter. B2, Ex. 1 p. 9, BR 101,

Finding of Fact 53 15 a mixed question of law and fact because it also applies an

administrative provision to o set of facts: “Bweeney has not presented any evidence that he

T Cme court recogmized that, even without embiguny, past pracice may be considered. MEDAFSOME
Local 519w Cinof Sowe Fally, 423 W 24 1640 168 (5.0 1958

37



15 enfitled to additional workload credits for teaching these classes nor does the policy
require .7 B2, R 7, APP. 30, In fact. Dr. Sweeney provided substantial evidence regarding
this issue, hoth in the grievance procedure submissions, R2, Ex, 1, pp. 3-7, BR 95-100; 10-
I8. BR 102-111: 22-45, BR 114-137, and in his unrefited testimony at the February 1, 2022
evidentiary hearing. He testified about how he caleulated his teaching workload at 33.51
credits, with the new course added. B2, TR 32, BR 62. USD did not present any 1estimony
to contradict this, nor was there anything i the USD submissions i Ex. 1 which challenged
thiz. Dr. Sweeney also provided Ex. K, the USD Faculty Workload Policy, effective
January, 2021:

Faculty members holding professional rank whose primary

responsibilitics  involved delivery of instruction will be

assigned workload units 1o support active research,

scholarship or creative scholamship or creative scholarship or

active  discipline-related  professional  service.  Specific

assigrmenis are discussed during the anmial performance

evaluation,
Ex. & p. 2. BR 344, (emphasiz added). This is the language provided by USIY It docs not
state the “specific assigniments may be discussed™ or “should be discussed.” It says “are”
discussed. This discussion at the time of assignment was mandatory but was not done,

Conclusions of Law 1-8 are uncontroversial. BR 7. APP. 30. Conclusions of Law

9-10 are commen, and correct, statements of rules of construction. Conclusion of Law 14 s
simply a statement of the case and s really a finding of fact. Conclusion of Law 11
mteresting because it cites Connecticut cases lor the proposition that silence does not equate
to ambiguity. APP. 31. The primary authority cited, Hartford Findsor Health Care
Praperties, LLC v. City of Hoviford, 298 Conn. 191, 198, 3 A 3d 56 (2010). also cites the

rule that: “If a statute or regulation does not sufficiently define a term, it is appropriate 1o
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look to the common understanding of the term as expressed in a dictionary™. 298 Conn, 191
at 200-01. BOR 4:38.02 states: “The Board recognizes the value of policies that
communicate workload expectations for faculty™. App. 61. The dictionary definition of
“commumcate” as a “share or exchange mformation or ideas.” Compact Oxford English
Dictionary, p. 195 (Oxford University Press, 3d, ed. 2008). "Share” and “exchange™ are the
opposite of “umilaterally impose.” Also cited in this case is the rule that:

“IWle are [also] guided by the pranciple that the legislature is

always presumed to have created a hammonious and consistent

body of law..... [Tlhis tenet of statutory construction. ...

Requires us to read statutes together when they relate 1o the

same subject matter.. . Accordingly. [iln determining the

meaning of a statute . we look not only at the provision a

s, bt also to the broader statitory scheme fo ensure the

eohereney of our construction.
298 Conn at 198, It is the Administration which ignored this principle, by parsing “should™
to mean “may”, in President Gestring’s response, R2. Ex. 1. p. 2, BR 101, and by totally
ignoning B2, Ex. 8, p. 2. BR 344,

Conclusion of Law 12 can be read as favoring Dr. Swéeney's positions. A
ouideline 12 a recommended practice that allows discretion in s implementation. .. Hohhs
v Somes, 412 5, W 3d 844, 861 (Ark. 2012) (dissent). In Hobbs, the Method of Execution
Act (MEA) was found unconstitutional, which was affirmed on appeal, because the statute
gave unfettered discretion on the method to the Arkansas Department of Comrections { ADC)L
The ADC argned that it still had pnidanee due to the prohibition agamst eruel and unusual
punishment. The majorty rejected thas argpument, which is why Conclesion of Law 12

quotes the dissent. But not all of it; the rest of the quote i3 “Winle the current MEA does nol

give mandatory directives to the Director as to the chemicals and procedure used m carrving
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out lethal injection, # does provide gwidance.” d In other words, the MEA did not give the
ADC unfettered discretion.

The same rationale applics to Conclusion of Law 13, APP. 31. Dr. Sweeney is not
arging, and did not testify, that USD had no diseretion, but only that it had 1o exercise its
discretion within the overall purpose of the BOR and USD policies. i.e.. within a framework
of cooperation, discussion and recognition of Dr. Sweeney s overall responsibilities and his
axperience.

Conclusion of Law 15, APP. 31, that “USD"s award of zero workload units for
Sweeney s supervision of the student teacher did not violate, misinterprel. or misapply
applicable policies™ is legally erroneous, [t rests upon the imaginary insertion of additional
language not included in the onginal provision, fn re Black Hills Power, supra, and contrary
to past practice, with no discussion with Dr. Sweeney.

Conclusion of Law 17, APP. 17, regarding USD's award of 1.5 workload wnits for
supervision of dissertation students violated the overall purpose of BOR 4:38 because there
was no comimuication with Dr. Sweeney, and it ignores his overall burden. The
Administration provided no crtena to differentiate the number of students supervised
completing dissertation research above the stated baseline (ie.. 1 to 2 students supervised
during an academic year). Conclusion of Law 18, APP. 32, the “award of zero workload
teaching credits for co-advising the student group” violated the overall purpose of BOR 4:38
for the same reasons stated for Conclusion 17.

Regarding Conclusion of Law 19, advising is listed as a teaching responsibility in
the teaching section of BOR 4:38. The hearing examiner stated that it i a servioe

obligation, which 1= meorrect,  Additionally, service in the USD and School of Education



workload documents suffers from the same ambiguity and arbitraniness as nondidactic
teaching and research expectations related to the quantifiable breakdown on workload units
required in BOR 4:38. Therefore, USDYs “determination to make no mvard of work load
umits for service” or for academic advisement does violate, misimterpret, and musapply
applicable policies under BOR 4:3%,

Conclusions of Law 20-24, APP. 32: The hearmg examiner states the followimg:
“ultimately the Workload Policy itself is a guideline.” This statement 15 contrary to her
statements in Finding of Fact 26, where she specifically states that the “suidelines™ are
treated as pohoy statements. IF these “gimdelimes™ are truly policy staterments, then they need
to be considered under the principles of statutory construction, as discussed previonsly.
Wiewed under the lens of statutory construction, the University is violating, misapplying,
and misinterpreting their own workload documents, primarily by aveiding any discussion.

III. THE THIRD GRIEVANCE: THE ASSIGNMENTS

Dir. Sweeney had brought it to the Diean’s attention that he was not fanmliar with
the policy expectations for the SOE SARA adminstrator and possessed no formal
hackground in Head Start or program evaluation rescarch.'* Dr. Schweinle had bricfly
explained that the SARA program was a U8, Department of Commerce initiative dealing
with distance education courses, The Dean did not discuss the lack of background or that
these administrative duties were nol consistent with Dr. Sweeney"s discipling, previous
Faculty assignments. or the fact that Dy, Sweeney possessed no tormal background.
training. or experience with the "new™ activities listed in the 2022-2023 workload

assigment. .

M The list of assignments 15 at B3, Ex. 1, p. 22, BR 87, AP 43
41



Curpously, President Gesining interjected, “Dean Schweinle expressed to me
several non-retaliatory reasons for the change in workload assignments. . . . There are
also ongoing concems about vour informal advising of students not assigned to vou as
advizees.” fd. No comeems about the alleged imformal advising of students not assigned
to Dr. Bweeney had been brought to his attention since the hearing on June 8, 2021 about
the January 29, 2021 letter of waming. Thére is no mention of it Dr, Schweinle’s Apnl
8, 2022 list of assignments. B3, Ex 1. p. 29, BR 87, APP. 43, This comment showed a
retaliatory animus. President Gestring denied the grievance and rejected Dr. Sweeney's
proposed remedies.

Findings of Fact 16 and 18 are clearly erronecus becanse they state that Dr.
Sweenev's grievance is based upon the belief that his agreement to the changed
agsigninents was a necessary predicate 1o the new assigmments, He did not take that
position at anv time in the hearing.

Conclusion of Law & 15 an crmoneous reading of BOR policies because it
concludes that the Umversity has unfettered discretion to make workload assignments.
Conclusion of Law 7 15 erroneons because it 15 premised on the conclusion that D,
Sweeney™s argument about BOR Policy 4:38.C.4 requires that he agree with any
workload aszignment. and because the assignments do fall within “other specific
activities™ as implemented m 4:38.C.4. Conclusion of Law 8 is in error for the same
reasons stated for Conclusions of Law & and 7.

The USD Faculty Workload Policy, etfective January 2021, R3. Ex. 2. R 88,
references BOR Policies 4:1, 4:13, and 4:38. and states specifically “This document shall

be consistent with BOR Policy Manual 4:38.1,7 Workload Poliey, R3. Ex. 2.p. 1, BR
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B8, The policy may be “revisited penodically . . . . with revisions developed in
consultation with the faculty.” Jd Revisions “require consultation”™ with faculty in five
listed colleges within TSI In the list of definitions at the beginning of the South
Dakota Code, “shall” is defined. but “may” and “should”™ are not. SDCL 2-14-2 and -2.1.
In 8PX Transcontinental, Ine. v. Ocean Airlines, 5.P ., the Court stated, regarding a
forum selection clause that used “should™, “[t]hus, ot best, the Agreement is ambiguons
as to whether the forum selection clanse was mandatory or pernussive.” 2008 WL
11331835, *1, (5.D. Fla. March 25, 2008). Therefore, the Workload Policy at Ex. 2, p. 3.
guoted above, 15 “at best . . ambiguous,”

Dr. Sweeney also testified about why past practice is relevant and important in
this case. In a case where the union wanted past practice to help interpret a coniract, the
South Dakota Supreme Court held, in dmerican Federation of State, County & Municipal
Emplovees v, Stare, 444 N W 2d 10, 12 (5D 1989) “if the langnage = ambignons and
does not speak to a subject it normally would be expected to, then the court may go
beyond the four corners of the contract™, quoting MEAAFSCME Local 319 v, Cliv of
Sicner Falls, 423 NW.2d 164 (8.1, 1988). "Other junisdictions have recognized this rule,
When a latent ambigoity in the terms or language of an agreement, extrmsic sources such
as bargaining history and past practices may be considered.” Id '™ Dr. Sweeney has not
taken the position that the Admimstration cannol make new assignments.

[TThe admimistration does have the ability to assign different
activities to faculty members. And ['m not disagreeing with

13 Even though some fuculty consultatien requirements envision of allude to feculty member comimittess,
that does not mean that all faculty consultateon requirements only refer to committees, See, Work load
Podeey, Ex T 20 “Specific assignments are discussed duning the anneal performance evaluation” Onee
agan, the admimstraten 15 atempting to add banpusge o written polieies which e not m the documant

¥ Oine court recosmized that even withoat ambiguity, past practice may be considerad. WEAMFSCWE
Local 318y, Cineof Sowe Falls, 423 NOW. 2d 164, 168, (5.0, 1988)
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that, um, you know, analogy, but there is one more slep 1o

that and that is that’s within a faculty member’s background

knowledge it a Faculty member has a wholesale difterent set

of training and experience. expertise, background,

discipline. Then vou know, the agreement to recognize other

activities has to be taken mto consideration,
R3, TR 32, BR 15. But where the new activities significantly deviate from a faculty
member’s background and experience. there needs to be discussion,

Then there needs to be a rather serous discussion and

negotiation about those activities to be able to assure that a

faculty member 15 not being unjustly treated and literally set

up for faillure because of their lack of background and

knowledge in that arca
R3. TR 33, BR 16. Failure to so engage, and 1o remove Dr. Sweeney altogether from his
prior role, can have negative impacts on students. R3, TR 52-5, BR 20-21; hearing Exs,
4 and 3 show it did. Dr. Sweeney had no advanced knowledge that another student was
going 1o be removed from his section. nor did the student. R3. TR 56. BR 21 Ex. 6. In
fact, two students workmg at Teachwell, in S1oux Falls, were summanly transferred to
another professor. without any discussion with Dr. Sweenev and the students. R3. Ex 7.
BR 106 TR 56-00, BR 21. Those were not college sophomores, but graduate students
already teaching at a location in S1oux Falls from which the USD School of Education
wants to attract students. The “past practice has been that the advisor has been the one
that coordinates the student teaching experience.” R3. TR o1, BR 23,

“Ambiguity™ exists when something is capable of being imdersiood by reasonably

well-informed persons in either of two or more senses. Kling v Stern, 2007 8D 51,9 6,
TN W.2d 615, 617, An ambiguity iz not created simply because the parties differ as to

the interpretation of an mstriument, mstead, an instrument 15 “ambignous™ when it is

reasomably capable of being understood in more than one sense. Cruardianship of
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Nevotmy, 2017 5D 74, 9 14, 904 N.W.2d 346, 350. An ambiguous provision 15 consirued
against the drafter. Liberty Mutual Fire Insurance Company v. Bizzack Consiruction,
LLC, 259 F Supp.3d 451, 461 (W. D Virginia 2017). The UTSD administration is the
drafter of the 2021 UISD Faculty Workload Policy. This policy includes ambiguous
provisions, in addition to p. 3 eited above:

Workload may inelude teaching, research, and service with

the exact allocation based on  faculty rank and

responsibilities as approved by the dean or the dean’s

designee.

A faculty member’s standard instructional load may mclude

bith cn-campus and off-campus instruction. wcluding Face

to face, hybrid and online courses.
“Based on faculty rank and responsibilities™ cannot mean ignoring 27 years of experience
for a tenured professor, but it is unclear what it does mean. The heart of this grievance
was that the BOR and USD policies require consultation and discussion, not just
unilateral fiat,

The 2021 USD Faculty Workload Policy states. umder “Workload assignment and

annual evaluation”, that

Discussion of workload between a faculty member and chair

should occur as an integral part of the annual performance

evaluation, since workload and performance expectations

are linked.
B3, Ex. 2. p. 3, BR 20. The plaun language 15 clearly not referring 1o a faculty commiltee.
On Apnl 8 2022, a1 the meeting between Dr. Schweinle and Dr. Sweenev. there was no
consultation and no agreement. Dr. 8chweinle handed Dr. Sweenev a written order. BR

87, APP. 43. The brusque manner in which this order was given to Dr. Bweeney, and the

discrepancy with what he has done the past 27 vears, shows this action to be retaliatory



for Dr. Sweeney™s audacity in bringing on the previous two grievances, This is discussed
belowy.

Even though Dr. Schweinle assigned Dr. Sweeney the role of SARA
Admimstrator, she had no idea how long it would take 1o review the hcensure
requirements in the 50 states. B3, TR 103, BR 33. Logically, this would indicate more
diseussion, not zere, Dr. Schweinle testified that the teaching, research, and service
assigmment given to Dr. Sweeney are consistent with 4:38 but did not state why or how.
B3, TR 103, BR 33. Dr. Bweenev agreed to take a Summer training course to familiarize
himself with the task upcoming. R3. Ex 8. BR 113, [f'he had been otherwise committed
{he’s not on contract in the Summer), she said she would have mandated training in the
Fall. B3, TR 108 BR 34,

President Gestrings response to Dr. Sweeneyv's Siep 3 was that the Agreement
to Recognize Other Activities in Policy 438 did not require an agreement to not
recognize the activities that would otherwise not be given workload credit,. R3, BR
69,

President Gesiring suggested that because the broad categones of allemative
activities are present in BOR Policy 4:38.C.6, related to potential teaching, service,
and creative activities {i.e., research), that the modified activities in the new workload
assignment of the 2022-2023 academic vear are nol covered under BOR Policy
4:38.C.4. The policy does not say this. See In re Black Hills Power, 2016 8D 92 4
8. 889 N.W . 2d at 633, Therefore, since President Gestring does not believe that the

new workload activities are covered under this BOR policy, she believes that the



Dean of the School of Educalion can umlaterally assign whatever activitics she deems
as necessary within this academic unit: There is no basis for this.

“Workload policies shall acknowledge workload expectations relating to the
overall number of expected workload units, eredit hours, contact hours, préparation,
elintoal work, instructional methods, research, service and other factore decmed
appropriate.” BOR Policy 4:38.C.2 (emphasis added). B3, APP. 61. With no discussion
of these factors, there could be no acknowledgment. particularly because Dy, Schweinle
had no idea how much work was required for the SARA assignment. “Undergraduate
ELED. SEED. SPED and PE field expenences, mtermships and practicum are considered
eourse offerings .. .7 R3, Workload Policy, p. 7. BR 94, APP. 50, “Dissertation thesis
supervision is considered both teaching and research.” /d “Nme-month professional
rank Faculty are usually assigned workload units for scholarship and research setivity,”
R3, Workload Policy, pp. 7-8, Ex. 2, BR 94-95, APP, 50-51,

President Gestring incorrectly argued " As to your assertion that teaching has
been taken away entirely. that assertion is incorrect. The activities assigned under
vour teaching allocation of workload are recognized as leaching activities,” R3, Ex.
L. p. 11, BR 69, These comments are not consistent with what Dr. Sweeney stated mn
the Step 1/Step 2 Grievance submitted to Dr, Hackemer on April 21, 2022, Dr.
Sweeney was asked about his statement, at B3, Ex |, p. 27, BR 85, “But teaching has
been taken awav entirely contrary to South Dakota BOR policy 4:38.C.6.7 TR 70, R
25, Dr. Sweenev admitted that at B3, Ex. 1. p. 25, BR 5 he described this as:

The new workload removed Dr. Sweenev of lns didactic
teaching responsibilities and reduced his  allocated

research workload that were espoused in his annual
performance evaluation and considered consistent wath
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his 27 years of a successful professor al the University of
South Dakota.

B3, TR 71. BR 25. He conceded perhaps he should have also included “didactic.” Jd

Based upon experience, Dr. Sweeney testified, there were other professors in
the School of Education better equipped to perform the Headstart administration
assigned to Dr, Sweensy. Lisa Mewland had performed research in the field of early
childhood education and has “a very good knowledgze of the inner workings of our
Headstart at USD.” R3. TR 46, BR 19, Also, Dr. Monica [verson, “who places our
undergraduate students in intermships uses Headstart as one of her sitea.™ fd 1115 not
as though D, Sweeney was Dr Schweinle’s only alternative.

IV,  RETALIATION
Eetaliation is explicitly prohibited by BOE Poliey 4:7.112_3:

Meither the institution nor the Board of Regents will
retaliate or effect reprizals against any faculty member for

processing or participating in a grievance.
APP. 55. Findings of Fact 19 is a mixed question of law and fact and is therefore
fully reviewable. R 3. BR 6, APP. 3% Regarding Dr. Sweeney's assertion of
retaliation, the finding states that “this allegation was demed by Dir, Schweinle and
Dr. Sweeney was unable to offer any evidence bevond his conjecture.™ fd The
record does not support this. Even if not a mixed question of law and fact, it is
clearly erroneous becanse Dr. Sweeney did offer evidence: Dr. Zalud’s late
assignment of SPED 260; President Gestring' s swa spowiie comment about advising;
and Dir. Schweinle's April 8, 2022 assignments, Conclusion of L.aw 3 15 in error

because it states that Dr. Sweeney’s argument for retaliation 1s merely compecture.
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Regarding Dr. Zalud’s lale assignment of SPED 204), teaching a new course
required considerable preparation. D, Sweeney estimated that from October 21, 2021
and the beginning of the Spring 2022, he spent 80-1 20 hours preparing to teach this
course. Also, at no time during the second grievance. either in the complete grievance
package, or during the February 1, 2022 hearing, was there any mention of “misadvising™
or advising unassigned students. This was not addressed or discussed, but it suddenly
appeared m President Gestring's letter. R3. BR 62 APP. 11

Dy, Schweinle candidly admitted that she informed Dr, Sweenev that the April
8. 2022 assignments of workload was not subject to negotiation becauses:

Well, for a few reasons: first of all it is an administrative

prerogative to make assignments of workload, And, um,
that"s in the BOR. statement on faculty expectations. And

he's also previously opposed workload assienments.

K3, TR 101. BR 33 (emphasis added). Of course. there is no provision in any BOR
policy. and certainly not 1n 4:38 or 47, which states or implies that a faculty member
grieving any assignment thereby lessens the Administration’s obligation to engage 1n
discussions.

The Apnl 8, 2022 assignments were retaliatory even if allowed by BOR 438,
For example, it’s well-established in federal discrimination law that even if the
underlving discrimination claim is not sustained, there can still be a retaliation claim
which prevails. USD has arguaed that “Dr. Sweeney must establish a “tangible
change of duties or working conditions that constitute a matenal emplovment

disadvantage.”""" He has done that, USD cannot seriously argue that the April &,

17 1130 ciied Cosette v, Minnesote Power & Lighs, 188 F 3d 964, 972{8th Cir. 1999, Dr. Sweeney doca
ol aegiie Thet Cosette stabes the proper slendasd under these circum stances, Coselle cormectly stales the
three elements; protecied activity, adverse employment action, and causation.
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2022 assignments are not a langible change of dutics, when D, Sweeney’s 80%
teaching load was reduced to 20%, and he was given administrative assignments he
had never performed, SARA and Headstart. ““What [ had been doing in the past was
close to B0 percent in terms of teaching responsilalities.” R3, TR 9. BR 10.

Plaintiff need not allege that he was denied a promotion,
discharged, or received a salarv reduction; he “must point to
an action that a reasonable employee would have found
materially adverse." Bonnette v. Shingk, 907 F.Supp.2d 54,
69-T0 (D.IC. 2012) (intemal quotation marks cmitted).
Plaintiff has done so here.

Paschal v. District af Columbia, 65 F.8upp.3d 192, 178 (D.D.C, 2014}, Dr, Sweencv has
done so here.

For President Gestring to allege that he is one who is “waable to learn and
ferker owr mew responsibifinies chowld nor be rusted with feacling studenis fow 1o fecrn
aned meet the challenges of an ever-civmgting world” (R3, Ex. 1. p. 10) (emphasis
added) 13 demeaning. hostile. and not in keeping with the collegial expectations

discussed in the Civility in Working with Colleagues, Staff Members. Students and
Crthers in 8D BOR 4:38.C 5.1, This civility clause within SD BOR 4:38.C.5.1 is:

Universities play a special role in preparning students to
lead the complex social organizations through which
businesses and professions operate and through which
free people govemn themselves, Students must be taught.
and they must be shown through the example given by
institutional emplovees, that members of stable, effective
and prosperous social orgamizations obgerve norms of
conduct under which all participants treat one another
civilly and carrv out their respective tasks in a
constructive and informed mamner. Complex social
orgamzations denve their strength from the cooperation
of those who participate in them. By virtue of thelr special
rofe  tn preparing  future  generatiors  of  leaders,
wrriversities fuove a particular concern with condgier that
destrovs the bonds of cooperation and conmron prvpose
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on which society resis by demeaning members of the
commtinity, and such conduct cannot be tolerated m an
mstitution whose very purpose is to shape the skills and
conscience of the rising generations.
{emphasis added). President Gestning’s unprompted comment is so contrary to this
policy that it is evidence of refaliatory animus,

Given Dr. Sweeney's record of successtul teaching/advising.
research/acholarship and service to his discipline and academic unit, the University,
local and regional schools, and most of all his students, these comments are not
comstruchive to informed dialogue. Dr, Sweeney accurately confended that this new
workload assignment was meant to punish, isolate, and exclude him from directly
working with students or within his discipline at this institution, in retaliation for Dr.
Sweeney filing the first and second grievances.

President Gestring summarily dismisses Dr. Sweeney's allegations of the new
workload assignment as being retaliatory becausze she believes the decizions related to
this new assignment were not a “maferial adverse achion”™ and that “rhe ass grments are
within those contemplated for a foculty member under the relevant policies.”™ R3. Ex. L p.
11, BE 69 {emphasis added). Once again, these statements are not consistent with the
“past and present” workload assignments, nor the context and scope of Dr, Sweeney's
disciplime, expertise, background, and trainmg, Her legal conclusions are also
imconsistent with the law:

Adverse actions in the retaliation confext encompass a
broader sweep of actions than those in a pure discrimination
clam.” Faloch v. Kempthorne, 350 F.3d 1191, 1198 n. 4
(D.C. Cir 2008) (mtemal quotation marks omitted).
Retaliation actions are “not hmited to [those] that affect the

terms and conditions of employiment.”  Surlington N4
Santa Fe Ry, Co. v, White, 548 1.8, 53, 64, 126 SCL 2405,
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165 L. Ed. 2d 345 (20063, A matenally adverse action is one
that “could well dissuade a reasonable worker from making
or supporiing a charge of discrimination.”

Paschal, 65 F.Supp.3d at 177.

President Gestring further stated the following in her Step 3 Gnevance response:
“There are also ongoing concerns about your informal advising of studenis not assigned
te vou as advisees.” B3, Ex 1, p. 11 {emphasis added), President Gestring specifically
hinks the contents of Dr. Sweeney's previous grievances, related to has allegations of
retaliation, reinforcing his concerns related to this issue. No ongoing concerns had been
brought to Dr. Sweeney's attention since the Lirst grnevance hearmg. B3, TR 4. BR 18
These comments by President Gestring are direct evidence of a retaliatory animus, when
made in defense of the Aprnl 8, 2022 assignments.

Direct evidence "may include evidence of actions or remarks of the emplover that
reflect a discriminatory attiude, ™ comments which demonstrate a discriminatory anmus
in the decisional process, or comments uttered by individuals closely imvolved n
employment decisions. Kirg v. Hardesty, 317 F.3d 1049, 1038 (8th Cir. 2008). Ifthe
Court finds there 15 direct evidence of retaliation, then “the burden rests with [emplover]
to show that it more likely than not would have made the same decision without
consideration of the illegitimate factor.” Kraizer v. Rockwell Collins, Inc., 398 F.3d
1040, 1046 (8th Cir. 20035).

Omne cannot expect to find smoking-gun evidence of retalialory evidence in a
University setting. Intellizent, highly educated people are not going to be so foolish as to
send an emal saving, “Get Sweeney!™ but President Gestring’s totally unfounded

comments are &4 close to that az one could reasonably expect.
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President Gestring and Dr. Hackemer did not provide any specific cntenia, policy,
or procedures tor investigating alleged retaliatory actions that are expressly forbidden in
BOR Policy 4.7 and 51 BOR Policy 1.1 1. This lack of addressing specific criteria,
policy. or procedures for investigating alleged retaliatory actions 15 a violation of 8D
BOR policy as well as concepts of statitory construction. A decision not based on any
eritenia or evidence is arbitrary and capricious. President Gestring's summary disiissal
of Dr. Sweeney's allegations of retaliation for previous grievance submissions is itself
evidence of retaliatory motive.

Om appeal to Circwit Court, Dr. Sweeney argued there was no basis m his record
for the comment about “inability to leam new things,” and that this conment was
demeaning, and not in keeping with the collegial expectations discussed in the Civility in
Working with Colleagues, Stafl Members, Students and Others in SD BOR 4: 38.C 5.1,
APP. 63, The Circuit Court held that Dr. Sweenev failled to provide a causal link
between the new assignments and the past gnievances. APP 16, Dr. Schweinle's
testimony provides a causal link: she refused to discuss them with lnm because “he’s also
previously opposed workload assignments.”™ R3, TR 101, BR 33, President Gestring
mitiating the comment about “ongoing concerns about your informal advising of students
not assigned o vou.” B3, BR 69, without any basis was another link. The Circuit Court
should be reversed on this.

CONCLUSION

The letter of warning was a vielation of BOR Policies 4:38.C.3.1 and 1.11.1. AL

the USD Faculty Workload Policy. and the School of Education Graduate Proprams and

Procedures, Disciplining Dr. Sweenev for the out-of-class consultation with B.A. 15 a



violation and misapplication of BOR Policies 2:29.2.A and 4:38.C.1, Basing the
discipline or upholding it because of a form that did not exist at the time of the letter of
waming is a violation of BOR Policy 4:7:-LE(4Kc). The letter of waming should be
removed from De. Bweeney’s personnel file and Dean Schweinle’s negative comment
about advising in the 2019-2020 evaluation. Ex. 1. pp. 26-27R 190-191, should be
excised from that evaluation, in exeess of the 3-workload hour maximum.

The second grievance does not only arise from BOR policies, but also other
policies adopted by USD. BOR Policy 4:7.L.C(3). Dr. Sweenev has identified violations
of the BOR policies and the 2021 USD Faculty Workload Pohicy, These violations
resulted in workload being assigned 1o Dr. Sweeney without any discussion or
consultation, in excess of the 30-workload hour maximum,

In the third grievance. the April 8, 2022 assipnments were ordered by
disregarding workload policies and in retaliation for the previous grievances, The nature
of the assignments and the absence of any discussion, as well as other comments, show
the assignments were made n retaliation for the two previous grievances. The
nssignments of Apnl 8, 2022 were made contrary to BOR policies, and in retaliation for
previous protected activity.

That grievances should have been sustained. The Circuit Court should be
reversed.

Dated this 2Mh day of April. 2024,

HAGEN, WILKA & ARCHER, LLP

By a' Thomas K. Wilka

Thomas k. Wilka
G 8. Mamm Avenue, Suife 142
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State of South Dakota ) In Circunt Court

County of Clay ) First Judicial Ciremit
WILLIAM J. SWEEHNEY, I3CIV2Z-120
Appellant,

ORDER AND FINAL JUDGMENT -

N2 o _.-r‘fl

SOUTH DAEKOTA BOARD OF £
REGENTS and the UNIVERSITY OF
SOUTH DAKOTA,

Appelles.

The ahove-caplioned matter is a consolidation of three appeals by William J. Sweeney,
Appellant, from determinations by the South Dakota Board of Regents (“BOR"™), Appelles,
regarding three separate facully grievances initiated by Dr. Sweeney. Dr. Sweeney filed his
appeal of the BOR "s decision on his first grievance on September 2, 2021, his second grievance
on June 3, 2022, and third grievance on October 14, 2022, The appeals were consolidated by the
Court’s Order Granting Motion to Consolidate entered June 8, 2023,

The Courl issued a Memorandum Decision on November 8, 2023, which 15 meorporaied
herein by reference, affirming the BOR"s decision regarding Grievance # 2 and Grievance #3.
Regarding Gricvance # 1, the Court affirmed in part and remanded, in part, for further
proceedings to datermine the two factual allegations in the letter of waming that were not
addressed by the agency decision and entry of findings and conclusions thereon. The specifie
factual allegations were:

1. Dr. Sweeney utilized an ouldated fonm as part of informally advising studenis; and
2. Dr. Sweeney incorrectly advised students that they may waive a course due 1o prior work
exXperience or coursework.

The Parties subsequently enterad a Stipulation 1o dismiss these remanded issues, which is
incorporated herein by refarence. Pursuant to the Parties" Stipulation, the Court ORDERS that
the factual allegations remanded for further proceedings are hereby dismissed. The BOR's
decision regarding Crievance # | is hereby affirmed subject to the Parties' Stipulation.

Therefore, it is herehy ORDERED, ADJUDGED AND DECREED:
The BOR’s decision regarding grievance # 1 is hereby AFFIRMED.

Filed on:01.13.2024 Clay County, South Dakota 13CIV22-000120 App ]
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The BOR's decision regarding grievance # 2 15 bereby AFFIEMETD,
The BOR s decision regarding grievance # 3 is hereby AFFIRMED.
1MAr2024 12:12:32 PM
BY THE COURT:

The Honorable Tami Bam
Cirguit Court Judge
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First Judicial Circuit

E Court
[ . i .
B 2L W, Main Toiri A. Berg Fhane: (605} 677-6754 Presidieg Judae
Clrcsil Admigistrator " cinon, S0 37068 Ciredt Count Judge Faox: (6014} 677-8685 mfm
KimL Afion Bruce An:;:-.
Chlefl Court Bervices OMicer Tami Ben
Ciredh Asisot O Gl
e P
Magistrate Judges
Tranng Mucker
Kesey Saurden
Movember 8%, 2023
Mr. Thomas K. Wilka M. Anthony J. Franken
PO Box 964 il4 E. Clark Street
Sioux Falls, 8D 57101-0964 Slagle Hall {36
Vermilhion, 51069
RE: Memorandum Decision
William I. Sweeney vs. The South Dakota Board of Repents and
The University of South Dakota 13CIV22-120
[rear Counsel:

The above-entitied matter was appealed to the court by William J. Sweensy, a tenured
professor at the University of South Dakota, from a determination by the Board of Repents
{"BOR™) in regacd to three separate grievances which have been consolidated in this file,

Because the letter of waming and evaluation notation do not misinterpeet, misapply or
violate any law, BOR pelicy or academic freedom s to the two specific factual findings enfered
which constitute advisement of students not assigned and incorrect advisement of the necessity
of the Praxis Core exam, the datermination by the BOR dismissing the gricvance is affirmed, in
part. The apency decision is remanded, in part, for further proceedings to determine the
additional factual allegations in the letter of warning that were not addressed by the agency
decision and entry of findings and conclusions thereon. Because Dr. Sweeney has failed 10 meet
his burden to establish that the caleulation of his teaching workload was incoirect: that his
assignments subsequently exceeded the acceptable established percentage; that the court has
Jurisdiction o determine a grievance conceming workload discussion and, alternatively, that 2
BOR policy was violated in regard to workload discussion, the detertnination by the BOR as to
grievance #1 is affirmed. Because Dr. Sweensy has failed to meet his burden of proof that BOR.
4:38.C.A required his agreement for the April 8th, 2022 workload assignment or that the
assignment was retalintory, the determination by the BOR is affirmed as to grievance #3.

Filed on:11.08.2023 Ciay County, South Dakota 13CIV22-000120
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Frocedural History

This matter is a consolwdation of three civil files asserting grievances against The South
Dakots Board of Regents and The University of South Dakota

Dr. Sweeney timely filed a Step 1 grievance on Febraary 18, 2021 with Dr, Kurt
Hackemer secking, in par, that a letter of warning and comments from the interim dean placed
on his 2019-2020 evaluation be removed. No relief was afforded by Dr. Hackemer, Dr.
Sweeney timely appealed the Step 1 result to Dr. Sheila Gestring, President of the University of
South Dakota (LUSD). No relief was afforded by President Gestring. Dr. Sweeney timely
eppealed this result to the Office of the Executive Director of the Board of Regents (BOR). The
BOR received the appeal as a Step 3 grievance and procesded accordingly. The hearing
examiner determined the letter of waming did not misinterpret, misapply or violate any laws of
the State or South Dakota or rule, policy or regulation of the BOR or USD. The hearing
examiner firther held Dr. Sweeney's requested remedies 2 and 3 requesting, in part,
implementation of policy to address issues raised in his grievance were beyond the scope of the
grievance policy in BOR Palicy 4:7. The BOR adopted the hearing examiner's recommended
decision, findings and conelusions.

Dr. Sweeney fited his sppoal of the BOR’s decision in regard to this first grisvence on
September 2, 2021.

D, Sweeney filed a subsequent Step 1 grievance on November 1, 2021 alleging & new
teaching assignment violated BOR, USD and workload policies. No relief was afforded. Dr.

Sweeney filed a Step 2 grievance on November 29, 2021, No relief was afforded. Dr. Sweency
filed a Step 3 grievance on December 3, 2021 with President Gestring. No relief was afforded
and President Gestring also denied Dr., Sweeney's request to rescind the assignment of the new
course for the spring semester. Dr. Sweeney filed a Step 4 grievance with The BOR. A Stepd
grievance hearing was held on February 1, 2022, The hearing examiner issued its Recommended
Decision and Findings of Fect and Conclusions of Law on April 14th, 2022, concluding Dr,
Sweeney did not show that USD misinterpreted, misapplied or violated & specific term or
provision of the applicable policics and recommended that the grievance be dismissed, The
BOR sdopted the hearing examiper's recommended decision, findings and conclusions.

Dr. Sweeney filed his appeal of the BOR"s decision in regard to the second grievance on
June 3, 2022,

Dr. Sweeney filad a third grievance on April 21, 2022 alleging workioad assipgnmen in
violation of BOR policy and as retaliation for Dr. Sweeney's prior grievances. Dr. Haclkemer
responded on April 26, 2022 declining relicf. Dr. Sweeney proceéeded 1o S12p 3 by sending the
proper form to President Gestring on May 3, 2022, President Gestring responded on May 15,
2022, agreeing with Dr. Hackeme:"s response &nd declining relief. Dr. Sweepey filed a Step 4
gricvence with The BOR. A Step 4 grievance hearing wes held on July 15, 2022, The hearing
examiner issued its Recommended Decision and Findings of Fact and Conclusions of Law on
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August 29, 2002, concluding thet Dr. Sweeney’s allegations were “without factual supporl” The
BOR adopted the hearing examiner’s decision, findings and conclusions.

Dr. Sweeney filed his appeal of the BOR's decision in regard to the third grisvance an
Oclober 14, 2022,

The appeal files were consolidated by virtue of the courts Order Granting Motion to
Consolidate entered on June 8th, 2023, Hearlng was held on the consolidated file on July 12,
2023,

Jurisdiction

The BOR challenges the court's furisdiction over the first grievance. Although net raised
by either party, the court also reviewed subject matter jurisdiction over & portion of Dr.
Sweeney's second grievance wherein he allsges violation of BOR policy by the lack of workiead
discussion during the annual evaluation process.

As to the first grievance, BOR asserts 8DCL 1-26-] fails to vest the eiccuit courl with
jurisdiction in this matier as Dr. Sweeney iz not & “person™ and he is not aggrieved by & [inal
decision in & contested case.

The BOR's argument that this court lacks jurlsdietion to consider the matier as Dr.
Sweeney is not a “person”™ as defined by SDCL 1-26-1(7) and referenced in the definition of
party pursuant to SDCL 1-26-1(6) is without merit. Adopting the BOR s construction of the
stabute would mean that only political subdivisions and agencies may seek review of agency
actions. The courl does not inferpeet a statute 10 rench an absurd result. Klein v. Samford USD
Med, Crr, 2015 8.D. 95, B72 N.W.2d B0Z. See also Stare ex rel, Joknson v, Pub, Urifities
Conem'n af 5. Dirbora, 381 W.W.2d 226 (5.D. 1986) holding costormers were an “apgricved
party™ for purposes of SDCL 1-26.

The BOR also cites the modification of its policy 4:7 after the gricvance accrued (the
warning letter) but before the action for the first grievance was filed with the cireuit cour 4
depriving the court of jurisdiction, Specificelly, the BOR amended its policy 4:7 to modify the
definition of grievance to acts “that directly affect [] the terms #nd conditions of employment for
the individual employes" arguably excluding gricvances such as the wa.m'mg lettes and fle
notation. It argues that the metiers Dr. Sweeney complains of no longer give ose to the
gricvance process and, thus, subject matier to review tham does not exist

Dir. Sweeney objects grguing that the BOE has waived the issue and that the policy may
nol be applied retroactively,

D, Sweency's argument as 1o waiver of subject matter jurisdiction is without merif.
Subject matter jurisdiction cannot be waived and may be raised at any time, Gein v, Howdashelr,
2020 5.D. 32, 722, 945 N.W.2d 349, 355.



The South Dakota Legislature has addressed retroactive effect of administrative rulesas
follows, “If any rule is proposed to have retroactive effect, the burden is on the ageney to show
that the retroactivity is autherized by law or is necessary to implement new provisions of lnw.”
SDCL 1-26-8.3. While the BOR explains the mtionale for amending the policy and its gencral
appropriateness, it has wholly failed to address whether reteoactivity is suthorized by law or is
necessary to implemnent pew provisions of law, The BOR has failed to meet this burden imposed
by SDCL 1-26-B.3. See also West v. John Morrell & Co., 460 N.W.2d 745 (3.D. 1990) citing
the general rule of statutory construction that & statute will not operate retroactively unless the
scl clearly expresses an intent to do so.

The BOR seems to altemately infer this court lacks jurisdiction 10 consider the appeal in
this meatter as policy 4:7 in existence at the time the gricvance accrued required appeals be
directed to the Department of Labor and Regulation pursuant to SDCL 3-18-15.2. That
argument 15 likewise without merit. It is well settled that modification of remedies is an
exception (o the general rule prohibiting retroactive application of statwtes. Schudliz v Jibber,
513 N.W.2d 923 (5.D. 1994), As the policy modification chenged the definition of grievance
affected the substantive rights (not merely the remedies) of Dr. Sweeney it cannot be applisd
retroactively, however, the modification changing the appeal procedure is remedial, and thes, is
applied retroactively,

As to jurisdiction vested in the circuit court pursuant to Chapter 1-26 for the first
grievance, “[in order for the provisions of SDCL Chapter 1-26 to apply, the matier at hand must
be o ‘contested case’ ag defined in SDCL 1-26-1(2). . . . [There are three ways that a hearing can
be ‘required by law®: . . . (2] an agency mile requirement.” Carlson v. Hisdson, 277 NW.24 715,
717-18 (8.D. 1979). Here, BOR policy 4:7{1){E)X4)(d) provides that “if the grievant is not
satisficd with the decision [of the BOR], the grievant may grieve to the circuit court in
accordance with SDCL ch. 1-26." This is an agency rule requirement ereating 8 contested casc
that places the matter at hand within the purview of this court.

As to jurisdiction for Dr, Sweeney's second grievance asserting, in part, violation of BOR
policy for the lack of workload discussion during his annual evaluation, this does meet the
definition of grievance for purposes of application of the Faculty Grievance Procedure in effec:
at the fime. Accordingly, the court lacks subject matier jurisdiction, and that porlion of the
grievance is dismissed as set forth herein.

Revipw

The circuit court’s standard of review in these matters iz 21 forth by the South Dakots
Supreme Court referencing its own as follows:

W review the Department’s decision in the same manner as the circuit court.”
Fughes v. Dakoia Mill and Grain, Inc., 2021 5.I. 31, 7 12, 259 N.W.2d 903, 907;
see SDCL 1-26-37; SDCL 1-26-36. We review the Depaniment's findings of fact
for clear error and overtuern them only if “afler reviewing the evidence we are left
with a dafinite and firm conviction that a mistake has been made.” Huphes, 2021
5.0 31,9 12, 959 N.W.2d at 907 (quoting Schmeider v. 8D Dep't af Transp.,
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2001 5.1n. 70, 9 10, 628 W.W.2d 725, 728). But “|wle review the Department's
factusl determinations based on documentary evidence, such as depositions and
medical vecords, de nova." Id.; see Peterson v. Evangelical Lutheran Good
Samaritan Soc'y, 2012 8.0, 52, 4] 18-19, 816 N.W.2d 843, 849 {explaiming that
proposed amendments te SDCL 1-26-36 failed, leaving this siandard of review
intact with respect to agency findings of fact derived from documentary
evidence). “The Department's conclusions of law are fully reviewable.” Hugkes,
021 5031, Y12, 959 N.W 2d a1 907.

News Am. Mizg, v Schoon, 2022 5.D. 79, 18, 984 N.W.2d 127, 133,

..TEviewing courts are required to “give great weight to the findings mede and
inferences drawn by the agency on questions of facl.™ "However, questions of law
are reviewed de novae,” Mamuel, 2012 5.0, 47, 9 8, 815 N.W.2d at 670 (citing
Volimer v. Wal-Mart Store, Inc., 2007 8.0, 25,912, 729 N.W.2d 377, 382).
“Mixed questions of law and fact require further analysis.” ld. {guoting Darling «
W, River Maronry, Jee., 2000 8., 4, 9 10, 777 N.W2d 363, 366). “If ... the
question requires us o consider legal concepts in the mix of fact and law and to
exercise judpment about the values that animate legal principles, then .. the
guestion should be classified as one of law and reviewed de nove.” id,

Easton v, Hansen Sch. Dist. 30-1, 2013 8.D. 30, 97, 829 N.W 2d 468, 471

e

1 T tast o detarmine whether & question ks a miked question of lew and fact |s sat forth a5 follows:

To furmsh seme guldanca in this &rea of tha 3w, wa adopt the reasoning of United States v,
McConney

N pur view, the key to the resolution of this question s the nature of the inguiry that is
reguired to decice "whether the rulle of law as applied 1o the estabiished Tects bs or is not
vinlabes.' [Puliman-Slandard, 456 LS, 5t 388 n. 19, 103 5.CL at 1790 n. 28, 72 L.Ed 2d at
BO . 18] if application of the rule of law to the facta requires an inguiny thet |s 'essentlally
factusl, Id. at 268, 102 5.0t at 17580—one that is founded 'on the appiication of the fact-
finding tribunal's experience with the malnsprings of human canduct,’ Commissianer v,
Dubergtain, 363 L5, 2TH, 280, B0 2.0t 11590, 1198, 4 1.Ed.2d 1248 {18600—the concems
of judicial administration will favor the distdct court, and the district court’s determination
Should B¢ classified as one of faol revieweble under the claarly arroneaus standsd. I, on the
ather hend, the guestion requires us to consider lsgal concepts In the mie of fact and law and
0 Exercisd judgment about the vaimes that animate legal pringipies, then he conoerns of
judicis! administration will farvar the appellaté court, and the guadton should b classified as
one of law and reviewed g novo.

#s the Supreme Court sppearad o ndicate in Puliman-Standard, 456 LS, at 288 n. 19, 102
S0t atl 780 n. 1%, the concerns of judicial sdministraton will generally faver the appellats
oourt, justifving de nowve review. This ig 5o because usually the spplicetion of [aw to fact wiil
require the considaration of legal concepts and invalve the arersss of judgment about the
vadues underlying sgal prindgiples.

Fermann v 5. Dakodn Dept of Lab,, Unemphayrmendt fea, Oiv., 413 BOW2d 113, 119 (5.00 1887 cltlng Ualled

States v. McConney. 728 F.2d 1185, 1202 ($th Cir.1984) (emphasis added) {ovarruled on offier grounds by
Est. of Merch, v, Comym'r, D47 F.2d 1350 (9th Cir. 1991)).
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i Grievance #1.

Dr. Sweeney's first grievance is in regard to correspondence dated Jasmary 29th, 2021
from Dr. Amy Schweinle and s corresponding notaticn in an evalustion dated February 3, 221,
The comespondence relays concem regarding Dr. Sweeney's purported informal advisement of
students not assigned to him, utilizing an omdated advising form and mizadvising students.
Musinformation regarding necessity of taking the Praxis Core exam and course waivers weee
cited a5 noncxciusive examples of the misadvisement in the correspondence. At hearing, Dr.
Schweinle cited a further example of Dr, Sweeney advising a student not asgigned 1o him as 1o
change of advizors and providing incomect information as to that issue.

The BOR adopted the hearing examiner’s findings which only entered findings to tve of
the foregoing allegations, The first finding set forth in FOF #21, from which Dr. Sweeney
appealed, found that Dr. Sweeney gave incorrect information regarding the Praxis Core
cxamination requirement  The other factual finding entered by the hearing examiner and adopted
by the BOR is FOF #20 finding it came to Dr. Schweinle's attention that Dr. Sweeney had
provided 2 student incorrect or conflicting information regarding university policy as 1o change
of advisors. D, SBweeney was not assigned as an advisor to this student. Dr. Sweeney did aot
appeal this finding of fact. FOF #20 is not a mere recitation of the record but sets forth three
factueal findings — that Pr. Sweeney provided advice to 2 student not assigned to him for
advising; the edvice was incorrect and Dr. Schweinle became aware of the act.

A Praxis Core examination.

Dz, Sweeney contests finding of fact 21 finding he provided students with incorrect
information as 1o the Praxis Core examination requirement for Multicategorical Special
Education master's students. He saserts the finding is a mixed question of law and fact, is fully
reviewable and constitutes an error law, Altematively, Dr. Sweeney asserts the finding is clearly
ETTOTIE0S.

Presuming the finding is fully reviewable as asserted by Dr, Sweeney, the finding
correctly determines that the Praxiz Core i a requirement and that, accordingly, Dr. Sweeney's
statement (o the stndent that the Praxis Core was not a requirement was incorroct. Exhibit A is
the USD Graduate Catalog which specifically sets forth the requirement. Dr. Sweeney's
testimony as to “past practice” and ancillary issues are not persuasive to refute the black letter
requirements of the policy,

B. Authorization of acls
Dr. Sweeney contests Conclusions of Law 4, 5, 6, and 7 concluding his acts are not

authorized on the grounds of academic freedom, faculty member discretion, cut of class
consultations or pursuant to any BOR. policy or faculty manual *

2 Or, Sweeney alzo esserts Conclugion of Law 4 indsrrectly states of infers his position as being that acedemic
freadam parmits him to fve inoomect Information to students. This concluslon does nod stabe tat. Grisvar's
position is set forh in tha first sentence ondy.

App_ € _



1. Acadermc Freedom

Although Dr. Sweeney asserts authority for his acts on the grounds of academic freedom,
he fails to define the term or provide supporting authority for that ergument. BOR Policy
111 )b) received as Exhibil § defines Academic Freedom. That definition is confined 1o
teaching, leaming and subject matter. No portion of the policy can be construed 1o address the
advisement of students as to universily policies and procedurss and Dr. Sweeney has nol cited 2
specific provision of thiz policy or any other persuasive authority in support of his academic
freedom argument.” While Dr. Sweeney cites advisement of students as a faculty duty, lack of
first amendment peotection for official duties has been addressed by the United State Suprems
Court decision in Garcenti v. Cebafios, 5347 U.S. 410, 126 8. Ct, 1951, 164 L. Ed. 2d 689 (2006),
There, the Couri held that when public employees make staterneniz pursuant 1o their officisl
duties, they are not speaking as citizens for First Amendment purpeses, and the Constitution does
not insulate their communications from employer discipline. Jd,

Concem regarding the ¢ffect of the Garcetti ruling on academic freedom was raised by
Justice Souter in his dissent and subsequently addressed by the majority as follows:

There is some argument that expression related to academic scholarship or
classroom instruction implicates additional constitutional interests that are not
fully accounted for by this Court's customary cmployee—speech jurisprudence,
We need not, and for that reason do not, decide whether the analysis we conduct
today would apply in the same manner 10 a case involving speech related to
scholacship or teaching.

Id. at 425.

The subseqoent variance in courts’ application of Garcetti prompted & movement for the
creation of instiutional policies ensuring faculty speech rights® such as the one enacted by the
Sl BOR.

The plain language of the SD BOR policy, however, does not provide practical globs!
protection for faculty duties as asserted by Dr. Sweeney. [ is narmowly milored 10 address tha
speech traditionally implicated in academic freedom context, This inlerpretation is also
by courls in analyzing the speech encompassed within academic freedom as follows:

Likewise, other post-Gareetti decisions have granted public university
amployers wide latitede to impose disciplinary action in resporse o individuat
faculty speech unered in the courss of performing official duties, especially those

3 o, Sweonay's citation of The USD Facully Workioad Polloy as suthority that academic advising constitules
teaching for purposes of inclusion in scademic frecdom (“Explicilly, academic advisng is part of teaching.
Therefors, advising ks sublact 1o the pringiples of academic freedom”) s unpemsuasiva and contrary to the pain
langusge of the palicy 38 weall &5 case law construing that term,

4 Werry Beian Malear, Ph.D., Garcett] Facuily Speech, amd the Offfclal Duties Standard in Higher Educalion
Anarlysis af the Fawth Clrcwlts Degision n Adams v. Liniversily of Novth Carolina-Wimington, 374 £d. Lew Rep.
353 {2012) citing Peter Schmidlt, Professors Try to Shore Up Speech Prodechions Lingesmined by Cowrts,
CHROM, HIGHER EDUC., June 21, 3010 et fint 3.
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duties invalving administrative functions, In Gorwm v. Sescoms, 4 2005 decision
by the Delaware Siate University president to terminate a faculty member and
department chairperson for chenging withdrawals, Incomplees, and failing grades
without authorzation was challenged on First Amendment grounds. ...

The district court granted the university's motion for summary judgment,
and the Third Circuit affirmed the finding that Professor Gorum's speech was not
protected by the First Amendment.

The court relied on Garcetli but took some care to explain that the
Supreme Court did not answer whether the “official duty™ amalysis would apply in
& case invalving speech related o scholarship or teaching. As such, the court
acknowledped Justice Kennedy's caveat in Garcetti that an arpument may be
sustained that expressions related to academic scholarship and classroom
instruction may trigger constitutional concems not addreszed by costomary
employee-speech jurisprudence. Because Professor Gorum's specch was
unrelated to scholarship and clasgroom instruction, the court believed it was
hound to apply the official duties test, thereby resolving that Professor Gorem's
speech was not entitled to First Amendment protection.. ..

...Jt i5 worth noting that Professor Gorum's advising activities with the
student-athlete, DaShaun Maorris, were found within the scope of his official
duties beceuss it was through his position as a faculty member and department
chair that he was able to advise the student. Despite this finding, Professor
Gorum's speech was not entitied to First Amendment protection. This suggests
that spesch made in the course of advising or mentoring students may not be
constitutionally protected as a fupction of ecademic freedom; however, it is
plausibie that the nature of the “advising"” might dictate a different result. For
example, faculty speaking in an advisory capacity regarding the content of a
student cssay would make a stronger case for academic-freedom protection as
compared 10 advising on a student disciplinary matter, ...

... While individual faculty may rely on academic freedom to protect
speech regarding their scholarly and instructional sctivities, student mentoring
and advising that lecks an scademic foundation is arguably outside the reach of
academic-freednm protection.

Oren R Griffin, Academic Freedom and Profezsorial Speech in the Post-Garcetti World, 37
Seattle U). L. Rev. 1 (2013) citing Gorum v. Sessoms, 561 F.3d 179 (3d Cir. 2009) (additional
internal citations omitted),

The conclusion of law correcily states that the policy of acedemic freedom does not
provide protection to Dr. Sweeney's statements to students in regard 10 University policies and
procedures when they are not his students. Academic freedom protection would not be available
even if the students were assigned to Dr. Sweeney for advising because of the nature of tie
speech implicated.
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2. Faculty Member Discretion and Out of Class Consultation

Alternatively, Dr. Sweeney asseris his acts are auwthorized 25 faculty member discretion
and oul of class consultation,

As cited by BOR,

... [u]niversities have an interest as employers “in promoting the efficiency of the
public services” they perform through their facully members, Under the segis of
academic freedom, a university may “determine for itzelf on academic grounds
who may teach, what may be taught, how it shall be taunght, and whe may be
admitted to study.

Yarcheski v. Refrer, 2003 5.D. 108, 669 N.W .24 487, 497 (intemal citations omitted.)

Dr. Sweeney asserts his ncte discussing University policies are authorized 2z “facully
member discretion” and as an “out of clase discuszion”, They are nol. The BOK has designated
assignment of advisors. The conduet engaged in by Dr. Sweeney is that which is not assigned to
him. He has no authority to engage in that conduct under BOR policy 1:11, BOR policy 433 or
the guise of academic freedom.

As to the facts found, conclusions of law 5-8 comrectly state Dr. Sweeney’s acts are not
awlhonzed as “fcult member discretion”, out of class consultation or any other BOR policy.

3. Student Remedy Outside University Process

Dr. Sweeney asserts that it was an error of law for the hearing examiner o ignore the
jssue of, and the evidence about, Dr. Swesney discussing with a student & remedy outside the
University process. As set forth previously, Finding of Fact #20, which was not appealed by Dr.
Sweaney, addressed that aflegation. The other allegation regarding appeal of advisor assigment
was addressed in “Conclusions™ 5 and not deemed advising as it was made to prospective
studernts,

Finding of Fact 21 and Conclusions of Law 4 and 5 are not errors of law or cleacly
erroneous. Conclusions of Law 6, 7 and 9 and “Concluzions™ 1 end 4 are not errors of law,

In conclusion as o Grievance #1, the court affirms the decision of the 5D BOR as lo the
letter of warning in repard to the specific factual findings entered which constitule advisement of
students not assigned and incorrect advisement of the necessity of the Praxis Core exem. The
evalimtion notation is affirmed an those same grounds. The case is remanded for further
proceedings for determination of the additional aliegations in the letier of wamning not addressed
by the agency findings and conclusions as fallows: 1) ulilizing an outdated form as part of
informally advising students; 2) incorrectly advising students that they may waive a course doe
to prior work experieénce or coursework.
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2. Grievance #2

Dr. Sweeney's second grievance is in regard to assignment for instruction of an
underpraduate course. Dr. Sweeney was advised of the courss assignment on Oetober 21, 2021
for tnstrection during the 2022 spring semester. Dr. Sweensy asserts the assignment is in
viclation of BOR and USD pelicies incloding workload policies and the University failed to
discuss the workload assignment with him as required by BOR policies.

The BOR adopted the hearing examiner’s findings of fact and conclusions of Jaw that D,
Sweeney had not established by a preponderance of the evidence that USD's caleulation of his
teaching workload was imcorrect or that his assignments exceeded the acceptable percentags et
forth in the USD Expectalions of Facully document. The BOR adopted the conclusion that Dr.
Sweeney had not shown that USD misinterpreted, misapplied or violated BOR policies.

A. Workload Calculation

Dr. Sweeney protests assignment of the new course on the grounds that such would result
in a workload allocation in excess of that permitted by BOR policy, He disputes the current
workload calculation determined by USD on the grounds that it did not sllocate credit or
comectly allocaie credit for supervision of student teaching, inlernship supervision, stadent group
advising, academic advising, new and onling course preparation and instructed courses,

Dt. Sweeney supervised one teacher candidate.’ USD Workioad Policy, pg. 7 provides,
that supervision of 3 teacher candidates equates to 1 workload unit. No worklead onit was
credited for this supervision. Dr. Sweeney argues he is entitled 10 a prorated share of a workioad
unil arguing the policy is ambignous and, as such, should be resolved by past practice. The
policy is not ambiguous and, as such, construction is not necessary. Ewven if the policy were
mhigmu% the Workload Policy was newly enected for 2021 thereby rendering past practice
irrelevant.

The construction of an administrative rule iz & question of law which is fally
reviewable by the court without deference to the apency determination. Appeal of
Schramm, supra; Permann v. Souh Dakora Depi, of Labor, Unemp, Ins. D, 411
NW2d 113 (S.D.I98T), Coe v. Bd of Regents of the Univ. of Wis., 140 Wis.2d
261, 409 N.W.2d 166 (Wisc.App. 1987).

Although the final construction of s rule is a question of law, an agency is usually
given a reasonable range of informed diseration in the interpretation and
application of its own rules when the [anguage subject to construction (s technicat
in nature or ambiguous, or when the agency interpretetion is one of long standing.
Matter of Southeastern Minn. Cit, Action Coun., 359 WN.W.24 60
{(Minn.App.1984); Jowa Fed of Labor v. Depr. af Job Serv., 427 N.W.2d 443

5 BORA states Dr, Sweeney supenises two student teaching candidates. Appelies's Briel page 9. This appears
be be an errar. e FOF #25 which was not appeated by Dr. Swaeney.

& Fuen if pasl practioes were ielevant in construing the: gurrent workload policy, neither the 2000 nor Uhe 2008
Warkipad Policles Dr. Sweeney relied on in calouleting his workicad wene received In evidencs,
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{1a.1988); Matter of Stone Creek Channel Improvements, 424 N,W.24 894
(N.D,1988),

Nelson v, 5 Dakora Srate Bd. of Dentistry, 464 N.W.2d 621, 624 (5.D. 1991)

There can be no evidence of long-standing interpretation of the policy as the policy i
newly enacted. The policy does not provide for a prorated share of workload assignment for
supervision of less than three teacher candidates, The policy was applicd correctly,

Dr. Sweeney also asserts that workload credit should be assigned for supervision of
internship or practicum experience.

The workboad policy sets forth the expectation of faculty supervision of practicum and
internship experiences. While the policy assigns no wotkload eredit to the supervision, it
provides that, “In situations where supervision of internships and freld experiences is
disproportionate, a faculty member’s workload may be assigned additional workload credit with
the approval of the dean.” Mo additional workload credit was assigned Dr, Sweeney for his
imternship supervigion. No evidence was introduced that Dr. Sweeney's supervision was
disproportionate o that of other faculty members. The policy was applied correctly.

The USD 2021 Faculty Worklead Policy does not require workload allocation for every
faculty duty or expectation. Although Dr. Sweency protests that as being unfair, he cites na
persaasive authority that precludes its application.

Dr. Sweeny further asserts that allocation of 1.5 workload units for supervision of
dissertation students was insufficient, arbitrary and capricious. Dr, Sweeney supervised 5
students in the 2021 fall semester and 7 students in the 2022 spring semester. The policy
recopnizes that supervision of thee students is considered both teaching and research as faculty
research is bolstered by student research participation and provides, “Mentoring 1-2 student
theses/disseriations is an expeciation for faculty receiving scholarship worklosd and will be
assigned equitably within programs. In situations where mentorship of these projects is
disproportionate within a division/program, a faculty member may be awarded additional
workload.”™ Althowgh Dr. Sweeney argues evidence or implication of time allocation for such
supervision, no evidence was ntrodueced that Dr. Sweeney's mentorship is disproportionate
within the division or program which i the relevant measure fot the award of additional
waorkload units. The policy was applied correetdy.

Dir. Sweeney serves as a co-advisor to a student group and asserts that such service is
required workload credit. SDBOR. €:38(CK6.3.[) provides that advisement of student
organization are service activities to the institution rather than teaching activities. No evidence
was received as o whether or not the student group advisement was factored into Dr, Sweeney's
workload eredit for service. Dr, Sweeney has failed 1o establish that failure to assign a teaching
warklnad for the student group advisernent is etror.
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Dr. Sweeney further asserts that his service as an academic advisor requires workload
credit. The policy does not recopnize scedemic advizsing as receiving workload credit. The
policy was applied correctly.

Dr. Sweeney further asserts that workload eredit should be assigned for time spent
propanng for & now course and time spent. with on-line course preperation. In suppont of his
pesition, Dr. Sweeney argues that the workload policy does not exclude workload credits for
those purposes. This argument is not persuasive. As the workload policy does not provide for
an mu:t? ol workload eredit for new or online course preparation, the policy was applied
correctly.

Dr. Sweeney finally asserts the workload unit credited for teaching three separate classes
was calculated incorrectly. Dr. Sweeney's submissions to this court cite no authority for his
calculations. The workload policy clearly provides, “Each course credit generally equates m |
workload unit...”, While SPED 715 may be either a 2 or 3 credit course depending on how
students enroll, there was no evidence thet students were enrolled in the elass as 3 credits, The
policy was applied correctly.

The USD Expectations of Faculty provides that teaching should not constitute more than
E5% of the tenure-track faculty member's effort which would constitute 25.5 workload units as
applied to Dr. Sweeney., The 15.5 workload units for the academic year at issee is well within
those limits.

B. Failure 1o discuss workload assignment & annua] evaluation.

As set forth supra., Dr. Sweeney’s complaint that BOR. pelicy was violated when there
was not a discussion of workload at his annuel performance cvaluation does not constitute 2
grievance as defined by the BOR policy giving rise to the faculty gricvance procedore ag il does
not directly affect terms and conditions of Dr. Sweensy's employment. Accordingly, the couri
lacks subject matter jurisdiction and that portion of the complaint is dismissed.

Even if the court’s conclusion as to subject matter jurizdiction is in ermor, there is no
violation of BOR policy because: 1) the dizcussion i3 not mandatory; 2) no failure to discuss
worlkload pursuant to an annuel cvaluation was timely grieved; and 3) the annuel ¢valuation
reflects discussion. As cited by the hearing examiner, the term “shall” requires mandatory
gction. That is not implicated by the plain terms of the policy. As admitted by Dr. Sweeney, the
anmnual evaluation for the year at issue had not been completed and was not due by the time his
grigvance was submitted. SR 25, Further, the evaluation completed subsequent to the prievance
reflects discussion. SR 171.

Findings of Fact 30, 46 and 53 are not ervors of law. Findings of Fact 10, 34, 35, 38,39,
42 gnd 50-52 are nod clearly erronsous. Conclusions of Law 5, 11, 12, 13, 15, 16, 17, 18, 18, 20,
21, 25 and 26 are not errors of law.

Dr. Sweeney has failed to meet his burden of establishing that the caleulation of his
teaching workload was incomrect and that his assignments excesded the acceptabls percentage
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established. The complaint that there was no workload discussion pursuant to BOR policy does
not constituie a grievance over which this court has jurisdiction. Altematively, Dr, Sweeney has
failed to meet his burden of proof that a BOR policy was violated in regard to workload
discussion,

3. Grievance #3

Dr. Sweeney's third grievance is in regard to an assignment of duties received on April 8,
2022, Dr. Sweeney asserts that the new workload assignment is a sipnificant departare from
previous assignments and is suhject to BOR 4:38.C.4 thus requiring his agreement. Dr. Sweeney
asserts that this policy was not applied by the University and that the assignment of duties was in
retaliation for Dr. Sweeney having filed the two prior grievances detailed supra.

The BOR adopted the hearing examiner's determination that Dr. Sweeney had not
established that the workload assignment violates BOR policy 4:38 or Dr. Sweeney’s right io
academic freedom. It was also found that Dr. Sweeney was unable to offer any evidence beyond
his conjecture to support his allegation that the assipnment was retaliatory,

A, BOR Policy 4:38.C.4,

BOR 4:38.C.4. policy penerally provides that faculty members and their department
heads may agree that other specific activities other than those already recognized hall be
considered teaching, scholarship, or service contributions. Dr. Sweeney asserts the assignment
of SARA administrator and analyst for Head Start federal grants are significant deviztions fom
his historical workload assipnments, no longer incorporate his discipline and expertise and thus
are “other specific activities” requiring his agreement before assignment. SR 62. Dr, Sweepey's
interpretation of BOR. 4:38.C.4 is without meril. The subject of the policy is recopnition of
other activitics as teaching, scholarship or service contributions in limited circumstances. [t has
no effect on the University's ability to gssign activities and doss not require the faculty
member's egreement for assignment. The evidence established that the assigned dutics were
among thase described in the teeching, research and service cateporias in BOR 4:48 (TR 105-6).
D, Sweeney presents no evidence that the activities assigned to him are not among those alneady
included in the institutional statement of recognized activities and ne justification that the smme
should be recognized in “terms of the mission of the university, the role or mission of the faculty
member’s department or discipline or the faculty member's assignment™ as required by the rule
for recognition much less that his agreement is required before assigonment.

B. Retzliation
BOF. 4:7.1.D.3 provides that neither the institotion nor the BOR will retaliste againg any

faculty member for processing a gricvance.” Dr, Sweeney asserts the April Bth assignament |s in
retaliation for the grievances previously made against the Liniversity.

7 The: court presumnes the heading examiner's refersnce 1o “acadsmic freedom” was in the mistaken contg
thiet Uhis was the profected sctivity subject to the retalinbion caim, As sddressed supra, none of the acly
subjact 1o this grevanoe are probected uwidsr the theory of academic freadom.
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Presuming that the Apeil 3th assignment constitutes adverse employment action, Dr.
Sweeney has failed to establish a causal link between the prior grievances and the adverse
employment action. The evidence established the department experienced a number of
retirements including that of department cheirs (TR 100), & plan to merge the Divisions of
Curriculum and Instruction with the Division of Teacher of Residence and Education (TR 100},
restricturing due to budget constraints (TR 114) and the University's request 1o complele
licensure disclosures scross all states for the out-of-state physical presence of UED students
necessitating creation of the SARA administrator role (TR 101). The licensure disclosures are
requirsd by federal regulations and are a reqoirement for federal financial aid (TR102). Dr.
Sweeney was the faculty most qualified to perform the disclasares and license review (TR 104,
108). Dr. Sweeney was the faculty most qualified 1o perform the Head Stan anabysis { TR 114).
There was also a concern that Dr. Sweeney would sdvise students not assigned 10 him and
interrupt the efficiency of the programs whe have newly appointed department chairs as wellasa
planned merger (TR.105). Even if 4 causal link had been established, the foregoing constifules
evidence of legitineate, nonretalistory reasons for the assignment.

Dr. Sweency cites President Gestring’s Step 3 Gricvance response as “direct evidence™ of
retaliation for the prior grievances filed. The statement made by President Gestring, however,
was not in regard to the prior gricvances made by Dr. Sweency but in regard to the past concems
regarding advisement of studenis not assigned fo him. Confrary to Dr. Sweeney's assertion, this
is not direct evidenoe of retaliation for past grievances bot evidence of the continuing concem of
the University.

Dr. Sweeney has failed to introduce any evidence that the reasons cited by the University
are pretextual. Dr. Sweeney's peliance on President Gestring's response in his grievance appeal
process is not relevant to whether the April Bth assipument was retaliatory.

The University has produced & legitimate, nonretaliatory reeson for the work assignmsent.
Dy, Sweeney has failed 1o produce any evidence beyond his own speculation that the stated
reasons are merely a pretext for the retaliation.

Findings of Fact 16 and 18 are not clearly erroneous. Finding of Fact 19 and Conclusions
of Law 5-8 are not errors of law.

Dr. Sweeney bas failed to meet his burden of proof that BOR 4:38.C.4 required his
apreement for the April 8th, 2022 workload assignment or that the assignment was retaliatory.

In conclusion, the BOR decision regarding grievance #1 is affinned, in part, and
remanded, in part. The BOR decision reparding grievance #2 is affirmed. The BOR decizion
regarding grievance #3 is affirmed. Mr. Franken may prepare an Order incorporating this
Memaorandum Decision as if set forth in full therein

ami Bam
Circuit Court Judge
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Q06 Easr Caprmol Avenue, Sume 200
FIERRE, SouTH Dexota 57601-2545
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e, gdboy edu

August 13, 2021
Tom Wilka
Hapen Wilka Archer

00 5 Main Ave
Sioux Falls, SO 57104

Sent vig electronfe mail to; lomiivalaw, com
&) Franksn
University of South Dakota
414 E Clark 5t
Wermillion, SO 57069
Sent via electranic wmai ta: al franken@usd.edu
RE: BOR Grievance — Dr. Sweeney

Grentbemen,

LOFFICF OF THE SxRcuTivE DRECTOR

I am writing to notify you of the Board of Regent's decision from its August 3-3, 2021 mesting regarding
Dr. Sweeney's gricvance [Tled with the Board, The Board reviewed and adopted the enclosed proposed
findings and conclusions of the Hearing Examiner dated July 21, 2001, effectively denving Mr. Swesney's

grievance and wpholding the decision(s) made by UISD.

Any further appeal of this matter would cccur, es allowed, In cirowit court pursvant to SDCL che 134,

Sinceraly,

Finer T Al
Cir. Brian Maher

Executive Director & CEC
Somth Dakota Board of Regents

ce: Sheila Gestring, USD Presider

Enclosure: Findings and Conclusions

7
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DEMERSSEMAN JENSEN
TELLINGHUISEN & HUFFMAN, Lir

LAWYERS

PO Boy R0, BApn Crry 8D S3T700-1820
516 FIFTH STREET, Rarin Crry 50 57T01-2703
TELEFRONE G605-342-2814 Fax 605-342-0732

Hliciam, i, DEdERSSERAN AIICHARL V. WHEELER
CUERTIE S, JENEEN GrEcoRy (L STROMMEN
BOCESR A, TELLINCHIEES Juhy 24, 2021 MAaTELAH . CHICOINE

RicHARD E. Furrsian

Dr. Brian L. Maher

S0 Qoard of Regents

306 E Capitol Ave, Suite 200
Fiema, 5D 57501

Re: Step 3 Grievance of Dr. William J. Sweeaney
Dear Mr. Maher:

A Step 3 Grievance Hearing was held before Hearing Examiner, Attorney Roger
Tellinghuisen, on June B, 2021, on the campus of the University of South Dakota,
Vermillion, South Dakota, Grievant Dr. William J. Sweeney was present with his attomey,
Tom Wilka of Hagen, Wilka and Archer. Respondent, University of South Dakota (USD)
was present and represented by Amy Schweinle, Dean of the School of Education, Curt
Hackemer, Provost and Vies President for Academic Affairs, and Attorney AJ Franken,
counsal for USD.

Grievant testified in his own behalf. In addition, both Julie Large (via telephons) and
Bruce Fischbach testified on behalf of Grievant. Appearing on behalf of USD was Amy
Schweinle and Curt Hackemer.

The parties stiputated to the admisslon of all exhibits.

Based on the testimony and the evidence offered during the hearing, the hearing
examiner makes the following findings of fact and concluslons of law.

Findings of Fact

1. Grievant is a tenured facuity member in the School of Education, Division of
Curriculum and Instruction at the University of South Dakota where he has been employed
for twenty-six years.

2. This grievance stems from the placement of a letter of waming Grienant's
personnel file by {then interim) Dean of the School of Education, Dr, Amy Schweinle, on

; App. /8 _
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DEMERSSEMAN JENSEN TELLINGHUISEN & HUFFMAN, LLP

July 21, 2021
Page 2

January 28, 2021.

3. Grievant's position is that the letter of warming was inappropriately includad In
his personnel file and violates University and Board of Regents’ policles regarding faculty
expectations, academis freedom and responsibiliies, and faculty workloads, as wellas the
University Faculty Handbook and School of Education Programs and Procadures. As
such, Grievant bears the burden of persussion that such action viclates state law,
University policy or BOR policy.

4. Grievant has requested three remedies consisting of. 1) that the latter of
warning as well as the comments from the inferim dean placed on his 2019-2020
avaluation annually be retracted and remaoved from his parsonnel file; 2) that the University
be required to develop a congistent policy related to the clauze related to admission to
teacher education that acknowledges advizor discretion and academic freedom as well as
the implementation of required coursework for graduate students in the Multicategorical
Special Education Program, and 3) that the University develop a thorough training and
discussion of policies and procedures for all graduate-level advisors of students in the
Multicategorical Special Education Program that is respectful and acknowledges advisor
discretion and academ|: freedom as well as the implemeantation of required coursework for
graduate students.

8. Grievant initially filed his formal grievance on February 18, 2021, with Dr. Curt
Hackemer, USD Provost and Vice President for Academic Affairs. Dr. Hackemer
determined the grievance was timely filed and concluded that Grievant's grievance should
not result Grievant's requesied remedies, which Included removal of the letter of waming
from his personnel file,

8. Gnevant appealed the Step 1 result to Dr. Sheila Gestring, President of the
University of South Dakota on March 3, 2021, President Gesfring accepted the appeal as
fimely and concluded that Grievant's appeal did not warrant reversal of the underlying
determinations.

7. A timely appeal to the Office of the Executive Director of the Board of
Regeants was filed.

a. This matter has been treated as a Step 3 Grievance pursuant to BOR Policy
4:7.

a, The impetuous for this grievance stems from the January 28, 2021, letter
from then interim Dean cof the School of Education Dr. Amy Schweinle addressed to
Grievant wherein she stated "this letter is to address continued concarns with your practice
of advising students informally with Information that is not current or accurate”

10, In support of Dean Schweinle's statement of concarn, she advised Grisvant

3 A}ip f‘?‘.
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that he continued to informally advise students and had also used an outdated advising
form as part of that process. She want on fo give examples of Grievant telling students who
need cerification that they may enter student teaching without taking the Praxis Core
exam. She pointed out that the USD graduate catalog clearly states the contrary. She also
stated that on other occasions, the Grievant advised students that they may waive a course
or practicum due lo work experlence or prior undergraduate course work which is contrary
to graduate school policy which does not allow course waivers and does not give credit for
work experience. Dean Schweinle indicated these were examples of misadvising and not
necessarily reflective of the whaole.

11.  Dean Schweinle advised Grigvant that he must immediately cease advising
students who were not formally assignad to him as advisaes and he must strictly adhere to
BOR Policies, University of School and Education Policies, Procedures and University
Catalogs.

12,  Dean Schweinle went on fo state that because the Grievant had been
previously wamed by Dean Easlon-Brooks in a January 2018 latter, which Grievant
acknowledged receiving about these same activities, that if this behavior continued maore
serious measures would be taken as described in BOR Policy 4:14. She further advised
the Grizvant that she was placing this letfer of warning in Grisvant’s personnei file.

13.  Grievant thereafter filed a response to Dean Schweinle's letter on February 8,
2021 in essence disputing that he had been advising students who were nol on his
advising roster, but instead was providing them with information and answers to questions
about their educational program, thus giving such inquiring students the informatron and
resources they needed to be succesaful at USD.

14,  Grievant further advised that he always informs students who are not his
advisees that he cannot formally advise them unless they are one of his advisees and that
these exchanges with students who were not his assigned advisees wera purely
informational and not advisement. It is Gnevant's position that providing students with
information about the University and the policies that govern it does not constitute “advising
them” in the academic sense of the word.

15. Regarding the accusation of using ouldated forms as part of the allegations
of not following policy and procedures, Grievant denies having any knowledge about
“outdated” officlal forms ulliized in his advisement of graduate studenis. He went on to
etate that "working programs of study” are developed that address the sequence of courses
for his advisees. This “informal working program of study” is used for students during the
recruilment process before thay apply fo the graduate school. Grievant states that this
“informal working program of study”, was not intended for use as part of the official
documentation required by the graduate school, but instead was used as a tool for
recruitment of possible atiendees to graduate school at USD."
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18,  Grievant maintains that he went out of his way to tell students that he could
not advise them but only give them general information when they were not formally
assigned to him as an advisee.

17.  On February 18, 2021, Grievant filed a Step 1 Grievance with additional
supporting materials. In his Step 1 Grievance, Grievant cites SO BOR Policy Manual
4:38:6.1, Statement Concerning Faculty Expectations; SD BOR Poficy Manual 1:11.1.1,
1.2, 1.3, Academic Freedom and Responsibility; and 2018 USD Faculty Handbook as the
rute, policy or regulation the Board of Regents or Institutions viclated,

18,  Grievant's supplemental attachment to his Step 1 Grievance stated that Dean
Schweinie’s letter of warning violated his advisor's discretion and academic freedom by
impeding hiz ability to: 1) address important mitigating circumstances: 2) implement
imporiant aspects of past practice and advise within the Multicategorical Special Education
Program;, 3) substitute applicable course work; and, 4) provide information, when
requested, to other graduate students not on his advising roster who request *oul of class
consultation”,

189,  During the 2021 academic year, the Division of Curriculum and Instruction
moved fo a "single advisor model, under which new graduate students were assighed toa
single university employes as their advisor. Grievant was pemitted to continue to advise
graduate students who had previously been assigned to him for such purpose.

20.  Dr. Schweinle became concerned about Grievant's “informal advising”
activities when a sludent asked for a change of advisors. During the course of the inquiry, it
came to Dr. Schweinle’s attention that Grievant, who was not assignad to this student as
an advisor, gave incomect or conflicting information regarding university policies to the
student.

21.  Further, in an email dated November 2, 2020, Grievant advised a student in
writing that there wag "no agreed upon pelicy” regarding the Praxis Core exarnination being
required for Muiticategerical Special Education master's students and thet the requirement
"is & reguirement of the undergraduate teacher education program not the graduate
Multicategorical Special Education Program™. This advice or statement on part of the
Grievant to thiz student was incorrect,

22, Grievant maintains that not being aliowed to consult with students regarding
University policies, even if they are not his advisees, violates his rights of academic
freedom and advisor discrefion,

23, Grigvant further maintains that one of his responsibililies is to be available for
“out of class consultation” with students and that his staterments to these students during
such consultations was nothing more than his compliance with that BOR policy.
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Based on the foregoing, the Hearing Examiner now makes the following conclusions
of law,

Conclusions of Law
1. Grievant's appeal to the Step 3 Grievance was timely filed.

2 The time frames within the BOR's Policy 4.7 have been waived by the parties
harato.

-, & Grievant has been afforded an opportunity for a hearing.

4. Grievant's position that being prohibited from making statements to students in
regard to University policies and procadures when such students are not his
advisees violates his rights under his *academic freedom” is misplaced. Academic
freedom does not permit a faculty member to give incorrect or false information to
students.

3. Further, "facuity member discretion” as an advisor does not permit a faculty
member to give incorrect or misleading information to students whether they are assignoed
to the faculty member as advisees or not.

g. Out of class consultalion does not encompass being availabie to meet with
students who are not your advisees and discuss with them particular University policies or
procedures or course requirements.

T Grievant's justifications for his conduct in advising students who are not his
advisees and for giving incorrect information is not justifiable under any of the Board of
Eﬁggnt's Policies or Faculty Manual.

8. Grievant's remedies 2 and 3 are beyond the scope of the grievance policy
and thus should not be granted. Board of Regent's Policy 4:7 Is intended to remedy
“misinterpredation, misapplication, or violation of the laws of the State of South Dakota or
of a rule, policy, or regulation of the Board of Regents or the institution of which the
faculty member is empioyed, and which affects him personally.” The Grievant's requastad
remedies 2 and 3 do not seek lo comect a misinterpretation of existing policy and
therefore are beyond the scope of SD BOR Policy 4:7 for this purposa.

8. The letier of warning placed in Grienant’s personnel file by Dean Schweinle
did not misintarpret, misapply or violate any laws of the State of South Dakota or any
rule, policy, or regulation of the Board of Regents or the instilution to which the Griavant

i employed,
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Conclusions

: Grievant's allegation that the |etier of waming placed in his personnel file
violates his right to academic freedom guaranteed 1o him under BOR Policy 4:38 and 1:11
as well az University Faculty Handbooks and workload documents, is misplaced.
Academic freedom, addresses the righl of a faculty member to determine for thamselves
how they will teach, what they will teach and how it will be taught [t does not pemit a
faculty member to disseminate incorrect infermation or violats University policy insofar as
advising students who are not assigned to the faculty member as advisees.

2. BOR's Policy 4:38 states that the university has the authority to sasign or not
assign certain tasks to faculty members which includes the assignment of advising duties.

3 Academic freedom does not encompass permitting a faculty member to
advise students who are not assigned to the facully member as advisees nor does it permit
a faculty member to disseminate incormact information,

4. Advisor discration does not permit a faculty member to disseminate incomect
information nor does it permit a faculty member to offer advice to students to whom are not
assigned to such faculty member.

5. While the Grievant may have offered informal information to prospective
graduate students and such does not amount to improperly advising, it does appear from
the record that the Grievant offered advice to a non-advises conceming University Policles
and Procedures which he shoulkd not have done,

B. Interim Dean Schweinle did not violate any of Grievant's righis under BOR's
Polices or Faculty Handbook in placing a latter of waming in Grievant's personnel file.

Sinceraly,

/523::7/ s

Roger A. Tellinghiggen (roger@demien.com)
DEMERSSEMAN JENSEN
TELLINGHUISEN & HurFman, LLP

RTlag
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CFFICE OF THE EXECUTIVE DIRECTOR

May 12, 2022

Tam Willa

Hagen Wilka Archer
&0 S Main Ave
Sioux Falis, SD 57104

Al Franken

University of South Dakota
414 E Clack 51

Vermillion, 5D 57069

Sent via electronic mail to: aj frankensdnsd.edu
RE: BOR Grievance — Dr, Sweeney
Gientlemen,

1 am writing to notify you of the Board of Regent's decision from its May 10, 2022 meeting regarding Dr.
Sweeney's grievance filed with the Board. The Board reviewed and sdopted the enclosed Recommended
Decision and Findings of Fact and Conclusions of Law of the Hearing Examiner dated April 14, 2022,
effectively denying Mr. Sweeney's gricvance and upholding the decision{s) made by USD.

Any further appeal of this matter would occur, as allowed, in circuit court pursuant to SDCL ch, [-26,

Sincerely,

Tt X A
Dr. Brian Maher
Exceutive Dhirector & CEC)

South Dakota Board of Regents
ce: Sheila Gestring, USD President

Enclosure: Recommended Decision and Findings of Fact and Conclusions of Law

GOVERNING BOAED FOE
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The above-entitied matter came before the hesring examiner, Melanie L. Carpenter,
pursuant fo South Dakota Board of Regents Policy 4:7. A hearing was held in Vermillion, South
Dakotn, on February 1, 2022, Grievant, Dr. William J. Sweeney, appeared in person and through
his attomey, Tom Wilka of Hagen, Wilka, & Archer, LLP, Respondent, University of South
Dakota was represented by AJ Franken, General Counsel for the University of South Daketa.
The parties agreed to watve the time limits in BOR Policy 4:7 so that posi-hearing briefs could
be submitted. The hearing examiner has considered this matter based on the evidence submitted
at hearing along with the post-hearing briefing by the parties and offers the proposed
determimation and Findings of Fact and Conclusions of Law:

FINDINGS OF FACT

1. To the extent that any Findings of Fact herein are improperly designated as such,
then they should be considered Conclusions of Law. Likewise, to the extent that any
Conclusions of Law contained herein are improperly designated as such, then they should be

considered as Findings of Fact.

2, Petitiomer, Dr, William Sweeney is a professor of special education at the
Umversity of South Dakota withmn the School of Education. He has taught at USD for 27 years.

3 On October 21, 2021, Sweeney was assigned to teach SPED 260, Introduction to
Behavior Management, for the spring of 2022 semester — m addition to other courses, SPED 260
met Mondays and Wednesdays from 1:00-1:50 p.m, [t is a 2 credit undergraduate course.

4. Sweeney had not previously taught SPED 260.

& Sweeney attempted to discuss the assignment with the department chair, Dr. Dan

Mourlam. Mourlam indicated he could not discuss the master with Sweeney outside the presence
of the Dean or counsel for USD.

AT R |
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6. Dr. Sweeney has accepted SPED 260 and is currently teaching the course. He
estimates that he spent 80 1o 120 hours preparing to teach the course.

T On November 1, 2021, Sweeney filed a Step 1 prievance with Dr. Amy
Schweinle, Dean of the School of Education, alleging the assignment of SPED 260 violated
several BOR and USD policies including workload policies.

B. Specifically, Sweeney elleged his existing workload before the assignment of
SPED 260 already exceeded projected workload limits and that the Department Chair was
required 1o discuss workload with him. He guestioned whether he would receive workload credit
for additional preparation time, release time, and overload compensation. He guestioned the
failure to allot workioad credits for advising students, monitoring student teachers, and
supervising a student practice teaching which he elassified as non-didactic.

9. On November 7, 2021, Schweinle wrote to Sweeney explaining she had reviewed
and mvestigated his Step | gricvance and that she found the addition of SPED 260 would not
violate existing worklosd policies.

).  Schweinle determined that Sweeney had 155 workload credits for the 2021-22
academic year.! She did not award workload credits for supervision of internships, student
teaching, or smdent advising,

1l.  OnNMNevember 8, 2021, Sweeney filed a Step 2 grievance with Dr. Kurt
Hackemer, Vice President for Academic Affairs & Provost.

12, Om November 29, 2021, Hackemer responded to the Step 2 grigvance finding it to
be without merit.

13, On December 3, 2021, Sweeney filed a Step 3 grievance with USD President
Sheila Gestring,

14.  On December 17, 2021, President Gestring denied the grievance and denied
Sweeney's request to rescind the assignment of SPED 260 for the spring semester.

5. On December 21, 2021, Sweeney filed a Step 4 grievance with Dr, Brian Maher,
the Executive Director of the South Dakota Board of Regents,

16.  Pursuant to SDBOR policy 4:7(EN4). a hearing on Sweeney's grievance was held
on February [, 2022, Attomey Tom Wilks appeared on behalf of Sweeney and AJ Franken
appeared on behalf of USD. Sweeney appeared live and was the only wimess who offered
testimony.

17, Sweeney offered 8 Exhibits — Ex. | - Step 4 Grievance Package, Ex. 2 — Annual
Faculty Review 2020-2021, Ex, 3 ~ Annual Faculty Review 2019-2020, Ex. 4 = Annual Faculty

" Selrweinle's calcalatbon states that the workload toial was 16.5 hours; however, this appeirs to be an atithmetic
error.

possdnags 11 2
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Review 2018-2019%, Ex. 5§ — Annual Faculty Review 2017-2018, Ex. 6 ~ Amnual Faculty Review
2016-2017, Ex. 7 — Annual Faculty Review 2015-2016, and Ex_ § - USD Faculty Workloed
Policy effective January 2021.

18.  The parties also submitted the South Dakota Board of Regents Policics 4:38 and
4:17 and the Expectaticns of Faculty with Professorial Rank at the University of South Dakota
dated August 2012,

[9.  According to Exhibit |, page 32, USD caleulated Sweeney's teaching workload
bor the 20:21-22 academic year 1o be 15.5 credits,

20, According to Exhibit I, page 40, in submitting his grievance, Sweeney calculatad
his enbire workload for the 2021-22 academic year to be 33 workload units with 29 of those
related to teaching.

21 Incaleulating his workload, Sweeney relied on the 2006 School of Education
Workload Policy and the Revised School of Education Workload Policy from 2008 In his Step
2 grievance submissions, Sweeney also refers o the 2012 Workload Policy.

22, Meither the 2006 or 2008 policies were introduced into evidence or provided to
the hearing examiner. A portion of the 2012 policy was submiticd in Exhibit 1. The parties,
howewver, agree that none of these Policies were in effect for the 2021-22 academic year,

23, SDBOR Policy 4:38(CW2) provides that "each institution shall cstablish workload
policies in consultation with their faculty.” In addition, “Faculty members will be expected to
undertake an effort equivalent to that needed to deliver thirty {30) work load units. Ordinarily
cach work load unit cormesponds 1o approximately three (3) hours of effort per week. The
administration reserves the prerogative to make other assignments in exceptional circumstances
as approved by the institational president.”

24, SDBOR policy 4:38(3)3.1) provides: “The universities have substantial
autonomy to select and determine the relative importance of various activities in the greas of
teaching, scholarship, and creative activity and service.” Furthermore, “The selection of
activities and the relative importance of the activities may vary within a university, and across

the system.” I,

25, USDYs 2021 Faculty Workload Policy provides that the purpose of the document
15 to provide “guidance to faculty members and their supervisors in the assignment of duties in
the area of teaching, research and creative scholarship, and service.™ 1t alsa refers to the Policy
provisiens as “guidelines.” (2021 Faculty Workload Policy p. 1.)

26, The USD 2021 Faculty Workload Policy provides specific guidance on the
amount of workload units which should be gven for certam duties performed by faculty, For
other duties, the Policy specifically states no workload units shall be given, and for still other
duties, the Policy is silent on whether these are acknowledged duties and whether they merit the
award of workload units.

4640046, 1 1 3

App




27, Sweeney contends that he should have been awarded tzaching workload credit for
academic advising, supervising a student teacher, supervising internships or practicum
experience, co-advising a student group, and new and on-line course preparation. He contends
he should have been awarded additional credit for supervising dissertation students and for
teaching SPED 703, 730, snd 7135,

Supervision of student teacher

28 According to the Workload Policy, “supervision of 3 teacher candidates equates
to | worklosd unit.” (USD Waorklead Policy, p. 7.3

28, Sweeney supervised only one teacher candidate.

30, The Policy does not provide 2 prorated share of the workload unit rst be
awarded when a faculty member has less than 3 teacher candidates,

Supervision of internships or practicum expericnee
31, Sweeney supervised an infernship in the fall of 2021,

32,  The USD Workload Policy provides that “Faculty in Cumiculum and Instruction
and Educational Leadership are expected to observe graduate students, in person or via video at
least once per semester.” (fd) The policy does not assign workload units for supervising
internship and practical experience credits, It is “assigned equitably across program faculty
where possible.” (fd.)

33.  IfUSD finds the supervision assignments are disproportionate among faculty
members, the Dean may assign additional workload credit. (£4.)

34.  Noevidence was inmroduced that Sweeney's supervision was disproportionate Lo
other faculty members,

Supervision of dissertation students

33, Sweeney was awarded 1.5 teaching credits for supervision of dissertation
students. He supervised 5 students in the fall of 2021 and 7 in the spring of 2022,

36, According to the Workload Policy, “Mentoring 1-2 student theses/dissertations is
an expectation for faculty receiving scholarship workioad and will be assigned equitably within
programs. In sitwations where mentorship of these projects is disproporticnate within a
division/program, & faculty member may be awarded additional workload.” (USD Worklowd
Paolicy, p. 8.)

37, Sweeney's supervision of dissertation studenmts i3 considered both teaching and
research. (Id al 7.y

[s40a46 | 14
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38, Because Sweeney supervised more than 2 dissertation students, he was awarded
1.5 workload credits.

39, Sweeney has not presented any evidence that he is entitled to additional workload
credits for supervision of dissertation students, nor does the Workioad Policy require it.

Co-advising a student group

40.  Sweeney serves as & co-advisor for the student group, Kappa Delta Phi,

4l.  According to SDBOR 4:38{C)5.3.1), “Coordination, advisement and superyision
of student organizations or student activities,”™ gre service activities to the institution rather than
teaching activities.

42, No evidence was presented as to whether or not co-advising the swdent group
activity was factored into the caleulation of Sweeney's workload credit for service.,

Service a5 academic advisor

4.  According to the Workload Policy, “academic advising of both undergraduate and
eraduate students is part of teaching.™ (USD Workload Palicy, p. 4.) “Advisees may be
assigned to any faculty member. . . ™ Jd

New and on-line course preparation

44.  Sweeney spent time prepering for a new course and spent time with on-line
COUrse Preparation.

45,  Sweeney testified that he had not received workload credit for new course
preparation in the past.

46.  The Workload Policy does not provide for an award of workload eredit for new or
omline course preparation,

Teaching SPED 703, 730, and 715.

47.  SPED 703 is a 3 credit course for which USD awarded Sweency 3 workload
umits. Sweeney contends he is entitied to 4 workload units,

4%, SPED 73015 a 2 credit course Tor which USD awarded Sweeney 2 workload
units. Sweeney contends he should have been awarded 2,66 workload units,

4%, SPED 715 15 a 2-3 credit course depending up how students register for which

USD awarded Sweeney 2 workload units. Sweeney contends he is entitled to 4 workload units
for this course,

{BErEIG, 113
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50.  According to the USD Faculty Workload Policy (effective January 2021), “Each
course generally equates to | workload unit, provided the course meets the mininum coroliment
requirement o has been approved as an exception (o the Small Section Limitation rule as defined
in BOR Policy 5:17.4." (USD Workload Policy, p. 1.)

51, Sweeney has not presented any evidence that he is entitled to additional workload
credits for teaching these classes, nor does the Policy require it.

52 The USD Expectations of Faculty document provides that teaching should not
constitute more than 85% of the tenure-track faculty member’s effort. This would equate to 25.5
wiorkload units,

33, Sweeney has not established by a preponderance of the evidence that USD''s
calcelation of his teaching workload at 15.5 units for the 2021-22 academic vear was incotrect or
that his assignments exceeded the acceptable perceniage set forth in the USD Expectations of
Facuity docwmment.

CONCLUSIONS OF LAW

1, According to South Dakota Board of Regents policy 4:TCI(3), 2 grievance 15
defincd as “An alleged nusinterpretation, misapplication, or viclation of a specific term or
provision of Beard policy, or other agreements, contracts, policies, rules, regulations, or statutes
that directly affect terms and conditions of employment for the individual employee.”

2 The burden of proof rests with Sweeney because his grievance does not concern
discipline or a termination. SDBOR. policy 4-T{DW 10}

3. Sweeney alleges that under the 2021 USD Workload Policy and SDBOR Policy
4:38, his assigned teaching workload exceeds the limits of teaching workload and that USD is
thus required to provide him with overload compensation.

4. South Dakota Board of Regents policy 4:38, Statement Conceming Faculty
Expeclations, and 2021 USD Faculty Workload Policy goven the relationship between Sweeney
and LISD.

5 The 2006, 2008, and 2012 Workload Policies were replaced by the 2021
Waorklead Policy and are no longer in effect.

6. The 2021 Workload Policy was validly adopted, and the parties agree that it is the
applicable workload policy for this grievance.

7. The collective bargaining agreement between COHE and the SDBOR. has expired
and was not in effect during the 2021-22 academic year.

8. Sweeney conterwds that the 2021 Workload Policy s ambiguous due fo its silence
on the award of certain workload units under certain circumstances, As such, Sweeney contends

[Meiasn 116
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the past practices regarding workload unit assignment between USD and Sweeney should be
considerad.

9. When policy language "is clear, certain, and unambiguous, [the hearing
examiner's] function is confined to declaring its meaning as clearly expressed.” fn re Black Hills
Pawer, Inc., 2016 8D 92, 9, 889 N.W 2d 631, 634 (quoting Citibank N.4, v. $.D. Dept. of
Revenye, 2004 5D 67, 12, B68 W W_2d 381, 387).

10, Words and phrases in a policy “must be given their plain mesning and effect.”
Intent will be determined from the policy as a whole. Haves v. Rosenbawm Signs and Outdoor
Adveriising, Inc., B53 N, W.2d 878, B85 (5.D. 2014),

Il Ttis well seitled that “silence does not necessarily equate to ambipuity.” (Intemal
quotation marks omitted.) Hargford/ Windsor Healthcare Properiies, LEC v. Hariford, 298 Conn.
191, 198, 3 A3d 56 (201 0); accord Mayfield v. Goshen Volunteer Fire Co., 301 Conn. 739, 743,
22 A 3d 1251 (2011); see also Hansen v Barron’s Oilfield Serv., Inc., 2018 COA 132,910, 420
P.3d 101, 104, Rather, “{iln determining whether legislative silence renders a statute ambiguous,
we read the stamte in context to determine whather the language is susceptible to more than one
reasonable interpretation.” (Internal quotstion marks omitted ) Hicks v. State, 207 Conn. 798,
802, 1 A.3d 39 (2010),

12, Guidelines and guidance offer instruction and recommendations and are nod
mandatory. See Nebraska Press Ase'n v Stears, 423 U.S. 1327, 1330, 96 5, CL 251, 254, 46
L.Ed 2d 237 (1975) (“Without rehearsing the description of those Guidelines set forth in my
prior opinion, it is evident thet they constitute & “voluntary code” which was not intended to be
mandatory. Indeed, the word “guidelines™ itsell so indicates. They are merely suggestive and,
accordingly, arc necessarily vague."); Hobbs v. Jones, 412 8.W.3d B44, 861 (Ark. 2012), Baker,
I, dissenting {"'|A] guideline is a recommended practice that allows diseretion in its
implementation rather that a ‘mandatory’ directive. Guidance does not require a dictation of all
terme, and such a construction is antithetical to our case law.™); see also Guideline, Merriam-
Wehster, ips:idoww.merriam webster. com/dictionary/guideling (last visited Apr. 12, 2023),

13.  The 2021 Faculty Workload Policy when read as a whole and considering the fact
that it refers to itself as “guidelines” is not ambigoons, It provides discretion to USD when
assigning workload units to USD faculty.

14, The partics disagree on the assignment of workload units for the following duties:
stdent teacher supervision, dissertation and graduate student supervision, advising s student
group, academic advising, course preparation, and teaching,

15, USE’s award of zero workload units for Sweeney s supervision of the student
teacher did not violate, misinierpret, or misapply applicable policies.

16.  Pursuant to the plain language of the Workload Policy, an award of worklond
credits for supervision of internships or practicum experience is not contemplated. USD's award

HE46. 135 7
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of zero workload units for Sweeney's supervision did not violate, misinterpret, or misapply
applicable policies.

L7, USD's aweard of 1.5 workload units for Sweeney's supervision of dissertation
siudents did not violate, misinterpret, or misapply applicable policies.

18, USD's award of zero workload teaching credits for co-advising the student group
did not viclate, misinterpret, or misapply applicable policics.

19.  The applicable policies do not provide for an award of workload units for service
as @ general academic advisor, and thus, USD's determination to make no award for that service
did not violate, misinterpret, or misapply applicable policies.

20 The applicable policies do not provide for an award of workload units for course
preparation, and thus, USD's detenmination wo make no award for this preparation did not
violate, misinterpret, or misapply applicable policies,

21, USDY's assignment of 3 workload credits for teaching SPED 703, 2 credits for
SPED 730, and 2 credits for SPED 715 did not vielate, misinterpret, or misapply applicable
policies.

22, The Workload Policy provides, “Discussion of workload between a faculty
member and chair should oceur as an integral part of the anmal performance evaluations, since
workload and performance expectations are linked.” (USD Werkload Policy, p. 3.)

21, The word “should” expresses a sense of duty or an expectation. Garner 't Modern
English Usage, 827 (Brian A. Gamner, 4% ed. 2018, ).

24, The South Dakota Supreme Court and the South Dakota legislature have both
held that the word “shall” requires mandatory action. “As a rule of statutory construction, we
have determined that “when shall is the operative verb im a statute, it is given obligatory or
mandatory meaning."™ Reck v. Sonth Dakota Board of Pardons and Pavoles, 2019 8D 42,912,
932 N.W.2d 135; 139 (quoting Discover Bank v. Stanley, 2008 8D 111,521, 757 N.W.2d 755,
762} “As used in the South Dakota Codifted Laws to direct any action, the term, shall,
manifests a mandatory directive and does not confer any discretion in carrying out the action so
directed.” Discover Bank, 757 W W.2d at 762

25, Ewven though this provision of the Workload Policy requires discussion between
the faulty member and chair, ultimately the Workload Policy itself is a guideline. Regardless, a
discussion of workload was had between Sweenev and his chair as 5 noted in Exhibit 2 -
Sweeney's annual faculty review for 2020-21 - page 32. Thus, ne violation of the Palicy
ooeurred.

26, Sweency has not shown that USD misinterpreted, misapplied or violated a

specific term or provision of the applicable policies, and thus, it is recommended that Sweeney's
grievance be dismissed.

e | |5



5 ey
Dated this 14th day of April, 2022. ard 1’_,'}___\:7_"[_'
e =
Melanie Carpenter  ©7
Hearing Examiner

Melanig.carpenterfdwoodsfuller.com
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BOARD OF REGENTS
306 EAST CAPITOL AVENUE, SUITE 200
PIERRE, SOLTH DAKOTA 57501-2245

(B05) 773-3455
wenwsdborediy
e ) e o ) g e
October 12, 2022
Tom Wilka
Hagen Witka Archer
a0l 8 Main Ave

Sioux Falls, 3D 5T104

Sent via electronic mail fo: fomiEhwalaw. com

AJ Franken

Uiniversity of South Dakota
414 E Clark St

Yermillion, 5D 57069

Sent via slectromle mail fo: 3l frankenfusd edy

RE: BOR Grievence — Dr. Sweeney
Gentleman,

| arm writing to notify you of the Board of Repents’ decision from its October 5-6, 2022, mesting regarding D,
Sweeney's grievance filed with the Board, The Board reviewed and adopted the enclosed proposed findings and
concluzions of the Hearing Examiner dated Auvgust 29, 20232, effectively denving D, Sweenev's grievance and
upholding the decision(s) made by USD.

Amny further appeal of this matter would occur, g allowed, in circuit court pursuant to SDCL ch, 1-26,

Sincerely,

- SV

Dr. Brian bMaber

Execative Director & CEO
South Dakota Board of Regents

co:  Sheila"Gestring, USD President

Enclosure: Findings and Conclusions

GovEsG BosAD FoR
BLack HiLLs STAETE Linressmy & DakoTa STart Lisneiptay » NOETHERN STATE LINIVERSITY » SOUTH DEDTE SCHOOL FORTHE DEAF & SouiH eesma
SonooLoc sikes B recinouacy = SoufH Dakoms SoH00aL FOR THE Busin « SoamH Dakoms S7ars Unnersmy s UNNERsmyoF Soum D.nntﬂ:"
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DEMERSSEMAN JENSEN
TELLINGHUISEN & HUFFMAN, Lip

LAWYERS

PO Boy 1820, BARID 1Ty SDF 5770018210
516 FiFTa STREET, Rarin ey 5D 577T01-2703
TELEFHONE 6053412814 Fax 65-343-0732

MICHAEL B. DENERSSEMAN MiICIAEL V. WHEELER
CurTis 5. JENSEN GrEcoEY G STROMMEN
FaszER A. TELLEG HUISEN August 20, 2022 MaTR B CIICOINE

McHARD E. HUFmus

Dr. Brian L. Maher

S0 Board of Regents

306 E Capitol Ave, Suite 200
Fierre, S0 57501

Re: Step 4 Grievance of Dr. Willlam J. Sweenay
Dear Mr. Maher;

A Step 4 Grisvance Hearing was held before mysell as Hearing Examiner on
July 15, 2022, on the campus of the University of South Dakola, Vermillion, South
Dakota. Dr. Sweeney, Dr. William J. Sweeney, was present with his altorney, Tom
Wilka of Hagen, Wilka & Archer, LLP. Respondent, University of South Dakota {(USD)
was prasent and represented by Dr. Amy Schweinle, Dean of the School of Education,
and itz attormey A Franken.

Dr. Sweeney testified on his own behalf, Dr. Schweinle appeared on behalf of
Ush.

The parfies stipulated to the admission of all exhibits.

Based on the testimony and evidence offered during the hearing. The Hearng
Examiner makes the following findings of fact and conclusions of law.

FINDINGS OF FACT
g Dr. Sweeney is a tenured faculty member in the School of Education,
Division of Currlculum and Instruction at the University of South Dakota whera ha has

been employed for 27 years.

2. This grievance stems from the workload assignment given to Dr. Sweeney
on April 8, 2022, by the Dean of the School of Education, Dr. Amy Schweinle.

3. It iz Dr. Sweensy's position that the assignment of the duties was in



DEMERSSEMAN JENSEN TELLINGHUISEN & HUFFMAN, LLP

August 29, 2022
Page 2

retaliation for Dr. Sweeney having filed two previous grievances on the subject of his
workload assignments and a letier of waming daled January 29, 2021,

4, On April 21, 2022. Dr. Sweeney filed his Step 2 Grievance with Dr, Kurt
Hackemer, Provest and Viee Prasldent for Academic Affairs. The Step 2 Grievance was
determined to have been filed timealy,

5. By letter dated April 26, 2022, Dr. Hackemer concluded thal there was no
evidence that Dean Schweinle acted inappropriately in making Dr. Sweeney's workload
assignment for the 2022-2023 academic year, nor could he find any basis for an
allegation that such workload asslgnment was In retaliation for the two previous
grisvances filed by Dr. Sweeney.

8. Or. Sweenay appealed the Step 2 Grievance determination to USD
President Sheila Geslring on May 3, 2022. The Step 3 Grievance was determined fo
have been limely filed.

& In a lefter dated May 18, 2022, President Gestring upheld the workload
assignment and deniad the grievance.,

. By letter dated May 23, 2022, Dr. Sweeney filed a Step 4 Grievance with
L. Brian Maher, Executive Director of the South Dakefa Board of Regents. The Siep 4
Grievance has been timely filed.

a, DOr. Sweeney's grievance stems from a belief that the new workload
asslgnment for the 2022 — 2023 academic year violates the USD faculty workload
policy, effective January 2021 and Board of Regenis ("BOR") Policy 4:38.

10. BOR Policy 4:38.C.1 “Facully Activilies and Performance Expectations®
states:

All faculty members will b2 significantly active in the broad areas of
teaching, scholarship, and service as assigned by their institution.
Within each area of professional responsibility, faculiy members wil
be expected to achieve levels of service thal are consistent with
national standards for excellence. The quantitative expectations for
activity in each area depend broadly on the mission of the university,
the faculty members discipline and its role within the university, and
on specific past and present role assignments of individual facully
responsibility. Given the relationship between the expectation for
individual aclivity and the misslon of a person's universiy,
department, discipline, and assignments, a variety of activities may
warrant recognition in each area. (emphasis added).

A App._2&
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Page 3

11. BOR Policy 4:38.C 2 Workload Policles provides:

The Board recognizes the value of policies that communicate
workload expectations for faculty, Each instilution shall establish
workload policies and consuitation with their faculty, Workload policies
zhall acknowledge workload expectations relating to the overall
number of expected work load units, credit hours, contact hours,
preparation, clinical work, instruciional methods, research, service and
other factors deemed appropiiate.

12. USD Faculty Workload Policy was adopted effective January 2021, "Fuli-
time workload® provides that workload is based on a tolal of thify workload units or its
equivalent per academic year for a full-time faculty member on & nine month contrzct.
Workload may include teaching, research, and service with the exact allocation based
on faculty rank and responsibilities as appraved by the Dean or the Dean's designee.

13. BOR Policy 4:38.C.3.1 provides

The universities have substantial autonomy o select and deiermine
the relative importance of various activities in the areas of teaching,
scholarship and creative activity and service, Faculty members have
legitimate interest in knowing which professional aclivities are o be
recognized and their university’s determination of the relative
importance of the recognized activities. To that end:

. Each university shall selsct the teaching, scholarship, and
service acfivities, consisteni with those activiies and principles
identified herein, that are to be recognized in the evalualion and
promotion processes,

= Each universily shall delerming the relative imporiance of the
three areas of professional aclivily and the relative impotance of
selected activities within each category;

. The universily's selections shall be consistent with the mission
and programs of the universily as approved by the Board,

- The =elechion of activities and the relative Importanca of the
aclivities may vary within & university, and across the sysiem;

. Afler selecting activities and determining their relative
importance, each university shall adopt standards that describe the
facts and circumstances that will be considered when evaluating the
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range of individual facully member activities and the quality of effort
that faculty members achieve;

. The university's selections shall be consistent with the
gusrantee of academic freedom as provided to faculty members in
Board Policy 1:11;

. The university's selection of aciivities and determinations of
relative imporiance shall be disclosed in writing to each faculty
member,
(emphasis added)

14. BOR Policy 4:38.C.3.2 provides:

Each institution has discretion in determining the responsibilities of
faculty in all ranks, {emphasis added)

15, Dr. Sweeney was assigned teaching, schelarship and creative activity,
and service responsibiiiies In the 2022-2023 Worklead Assignment communicated to
him by Dr. Schwelnle on Aprl 8, 2022,

16.  Although Dr. Sweeney agrees that the subcategories in each of the threa
areas for which he was assigned responsibilities fall within the three areas set outin
BOR Policy 4:38.C.6, it is Dr. Sweeney's position that BOR Policy 4:38.C.4 was
applicable and ignored. Dr. Sweeney's position is that the workload assignments for the
upcoming academic year should have been the subject of negotiation and discussion
between himself and Dr. Schweinle and that absent Dr, Sweeney’s agreement to the
specific workload assignments, such assignments could nof be imposed upon him,

17.  Dr. Sweeney furlher alleges that the departure from his historic workload
assignments which included face-to-face teaching (referred to as "didaciic teaching"}
vielates BOR Policy 1:11 Academic Freedom and Responsibility.

18.  Dr. Sweeney asserts that a significant depariure from his hizforical
workload assignments required that he be consulted and that he agree lo specific
assignments assigned to him. However, Dr. Sweeney does agree that afl of the
workload assignmenis assigned to him by Dr. Schweinle are within the categories of
teaching, scholarship and creative activity, and service as set forth in BOR policy
4:38.C.6.

19,  Dr. Sweeney asserts that the change In worklead assignments is in direct
retaliation for him filing two previous workload grievances, however this allegation was
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denied by Dr, Schweinle and Dr. Sweeney was unable to offer any evidence beyond his
conjecture to support this allegation.

20, The Coflege of Education has undergone a reduction in force and asa
result has a smaller number of faculty within its available pool of facully. Other facully
members are by necessity {aking on workload responsibilitizs within the Depariment of
Education that are new to them. Dr. Sweensy Is no exception. The service component
of Dr. Sweaney's workload assignment includes a responsibility to SARA Program, This
Is & new program o the Depariment of Education and there was no facully membes
assigned to this workload requiremeant previously.

21.  In preparation for some of the new workload responsibilities assigned to
Dir. Sweeney, he parlicipated in a voluntary, but compensated, fellowship this summer
to prapare him for one of his responsibilities under this workload assignment.

Based on the forgoing, the Hearing Examiner now makes the following Conclusions of
Law.

CONCLUSIONS OF LAW
1. Dr. Sweeney's appeal to the Step 4 Grizvance was timely filed.

2. Timeframes within BOR's Policy 4:7 have been waived by the partias
hereto.

3. Dr. Sweeney has been afforded an opportunity for a hearing and was
represented by competent counssal,

4, Cr. Sweeney bears the burden to show a “misinterpratation,
misapplication, or violation of specific term or provision of Board policy, or other
agreements, contracts, policies, ules, regulations, or statutes that direclly affect terms
and conditions of employment for the individual employee”. 8D BOR Policy 4:7.C3.

5. Dr. Sweeney bears the burden of establishing that under the policies, his
assigned werkload violates the explicit terms of BOR policies. For a clalm of retaliation
in violation of 8D BOR Policy 4:38, Dr, Sweeney bears the burden of proof in all
alements of retaliation. Dr. Sweaney's conjecture that his workioad assignment is the
result of retaliation is without factual support in the record.

8. The workload assignments given to Dr. Sweeney for 2022-2023 academic
year all fall within the four comers of the provisions of BOR Folicy 4:38.C.6 and the
University has the discretion and substantial autcnomy to make workload assignments
they deemn to be in the best interests of the mission of the University.
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7.  Dr. Sweeney's reliance upon BOR Policy 4.38.C.4. to require that he be
consuiled and agree with hiz new workload assignment under these circumstances s
misplaced. All of the provisions of the new workioad assignments for Dr. Sweeney fall
within the published components of the three areas consisting of teaching, scholarship
and creative activity, and service. Thus, the assigned dufies for Dr. Sweeney do nat
constitute "other specific activilies” for the purposes of requiring consultation and
agreement betwsen the faculty members and their department heads as provided in
BOR Policy 4:38.C 4.

8. The workload assignments for Dr, Sweeney in the 2022-2023 academic
year do not misinterpret, misapply or viclate any laws of the State of South Dakota or
any rule, policy, or regulation of the Board of Regents or the institution for which Dr.
Sweeney is employed.

CONCLUSIONS

Dr. Sweeney's allegation that his workload assignment violates BOR policy 4:38
iz without factual support. The University has discretion and autonomy to make
workload assignments as necessary to the mission of the University and within the
provisions of BOR policies and the USD Faculty Workload Policy. Dr. Sweeney's
assertion that hiz new worklead assignment viclates his protections lo academic
freedom under BOR Policy 1:11 ks misplaced. "Academic freedom” addresses the righl
of a faculty member to determine for themselvas how they will teach, what they wil
teach, and how it will be taught. It does not permit a faculty member fo dictate the areas
of responsibility to which they will be assigned by their depariment heads.

Dean Schweinle did nol viclale any of Dr. Sweeney's rights under BOR policies
of the USD Faculty Workload Policy in assigning the workload assignments to Dr.
Sweeney for the 2022-2023 academic year.

Thank you.
Sincerely,

s/ Roger A. Tellingfhuisen
Roger A. Tellinghusen {regeridemiensam)
DEMERSSEMAN JENSEN

TELLINGHUISEN & HuFFman, LLP

RT/ag



UNIVERSITY OF

SOUTH DAKOTA

SCHOOL OF BDUCATION

January 28, 2021

br, Willlam Sweeney
Dislon of Cerriculm and Instrizction
School of Education :

Dr, Willlam Sweaney

Thiz lettar is to address condinued.concarns with your practice of advising &udents informally with
mformation thet Is not cwerent or seeurate,

As you are aware, the Dlvision of Currcitim and Instrustion moved to s single advisor coneept for 2
master’s students within the Division. | have been advised that you bave cantinuad to Informally advise
mrdﬂm-lpd hrave also usad an outdated advising form 2 part of that proczss, For exemple, you have
toid students who need certification that they may enter studant teaching witheut taking the Praxis

Core. The USD graduate oo talog cleady states that, “Students pursulng Inithl teacher.cortificetionwll— . . .

head to pass the Prayis Il Special Education Core Knowledge, and the Princlplas of Leaming and Tesehing
(PLT) exemn for successful complation of the program and teacher Heersere. Students who do not
possess cartification will need to have completed all of the adrission requirarnants for teacher
educatlon at the University of South Dakota.” On other occasions you have advised students that they

may welve a course or practioum due to work experience or prior undenradunte coursework, The
praduate school does not allow any course 'mh'nrs and never ghees cred? for work experlance. A
student musst always be enrolled In 2 course to get credit on & tmn!«l:ﬂpt.ﬁﬂure examples of
hﬂswﬂﬂslngand de not necessarily mﬂmthe whn{e

You must immediately cease advising students who are not formally assigned to you as edvisees. Ay
edvising must strictly adhere to BOR, University and Schood of Educatien policles, procedures and the
university catabogs, which i why we movad 1o the single advisor concept, You were pravicusly warned

OFFICE OF THE DEAN
414 East Clark Streek = Vermifllon, 50 57045 « 805-677-5437 « 605-E677-5436 faxt « mowweaisd.echy
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by Dean Easton-Brooks In a January 2019 letter which you acknawledged recelving about these same
activitles, |Fthls behavior continues, more serlous messures will be taken as described In BOR Polig &
s ;

lintend to place this letter of waming In your personnel file.

Atk i .
Interim Dean, Schoo! of Education

oC Kurt Hackemer, Ph.D., Provost and Vice President for Academic Alfairs
Garreth Zatud, Ph.D., Chalr, Divislon of Curviculum and Instruction

Emery Waslay, Asslstant Vice President, Human Resources

Iacknowladge recefpt of this letter and understand | can submit cornments for rebuttal to D, Schweile
for inchusion In my parsonnel file within two weeks of recelpt of this letter.

Willlam Sweeney, Ph.D. ' Date

260
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Willlahi Swernay
Worklond Acadentlc Yenr 2025220

Tewching 206

* Drveeristlon supervinios ot e graduinr leves

o Serving on gredoale exumimines

* Costinuing b ndviss atndent curently wisignsd

* Congagtiag exirampially sponsiredd teschingleemiag actlvidies
o Reviow syllabi for cxssnafly fsaded couno

Resenreh 20%

* Coodect reansrcy or sobodarihip oe defined by the umt level Expectations of the Fecilty
CncuImeTs,

* Fublitetion af scholely journsl aricles, books, beok clapizes

* Belivery of lavited and contribuled fectures, speeches, performunces , or reading o oghe
unlvendiles, prefentlosd| cobferetees, oo In fromn of other leerned nudbences

¢ Adminhitntion and executlon nf sponeated pranty or comzacns st appllcasan fo grank i
fe reesaschicrentive schalarship.

Strvico 0%
* Segvics work on depunmanti@vision, schutdicalleps, and universisy commiztees, Including the
Sezale wrd in coemmitiees

* feavice to the following special projecis, progranss, sniaetives de ssggpont unlts of the anlvesey
o B08 SARA almisdsiran
o Deats analysie and imerpreration for Head Smn }
o Regeersssadive tn Destinnsion Deleel! Mannlag Commiltos
o Collaboruee with CIVE g iwiiaded by the avoelie dean.

Diviilen: Flscasons Legdenhip
Chivecs Sppervieor: Anmiy Schweidds
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USD Faculty Worldoad Policy

. College of Arts & Bciences, Beacom School of Business, School of Educaiion,
College of Fine Aris, School of Healih Sciences, University Libraries
Effective January 2021

References for this sectfon are the BOR Policy Mamal, Sectlons 4:1, 4:13 and 4:3E, aud the
Expectarions af the Faculty af the University of South Dakote docunent, These puidelines apply
to the professorial, locturer, libravian, research professor, and professor of praclice ranks,

Porpose of docwment

This document provides guidance to feculty members and their supervisors in the assigonment of
duties in the areas of teaching, research and creative scholarship, and service. This docoment
shall be consistent with B0R Policy Manua], Section 4:38.2, Posther, i is Intended to iaform
the expectations of fucolty productivity as outlined in Expectations of the Faculty of The
Elnivarsity af The University of South Dakota, Thia document mey be revisited periodically by the
adnmmﬁatﬁmaﬂerasanadnmﬂmtwamEmrwpmmamqmﬁmmdhrmﬁ
Univewsity Senate, with rovisions developed in consultation with the faculty. Revisions o the
geneéral document require consulation with faculty in the College of Arts & Sciences, Beacom
School of Business, School of Education, College of Fine Ants, School of Health Sciences, and
University Libraries. Revisions to Appendix A or Appendix B require consultation only with
facalty in the affected wnits.

Frenlis t (e e

Faculty will be required to report for essigned duties no cadier than five working days prier o the
first day of classes for each academic term within their ansmal contract. They will be relessed from
dutins incidentsl o their assigned coumses no kater than five working days aftor the last day of final
examinations in the last academic term of their appointments, During their contract pedod, Eculty
are not required to be present during student breaks. Facelty members are expected to meet all
Board of Regents and USD requirements associsted with course preparation and delivey as
defined in USD policy, including requirements for training and the provizion of materials the may
fall outside the feculty contract year.

Eull-time workload

Warkloed is based on a total of 30 workload units or its equivalent per academic year fore full-
time faculty memwber on a 9-month contract, Workload may inchede teaching, research, end sinvice,
wiith the exsct allocation baged on feculty rank and responsibiliies as approved by the deap oz (he
dean's designes.

A faculty member*s siandard instroctional Joad may include both op-campns and offcampus -

instruction, including face to face, lrybrid, and online courses, Bach course credit generally cuates
tor 1 workload unit, provided the course meets the mintmum ensollment requirement or bag besn
approved a8 an exception to the Small Section Limitation rule & defined in BOR Folicy 5174,

Ordinarily each credit hour corresponds to spproximately one (1) hour of contact and s (3)

1
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hours of effort per week that includes course preparation. Cross-listed courses count as & sngle
course for workioad purposes, Team-taught courses will have workdoad assigned based on pro-
rated contributions to the course by each assigned facully momber.,

When a coarse offered within a faculty member's workload allocation, whether face to face,
hybrid, and/or online, fiils to meet minimum enrollment requirements, the course may be offered
as an approved exception to the Small Section Limitation mule or the worklead allocation may be
edjusted by the administration. If offered as an approved exception, the university adminisiatlon
will determing the minimum enrollment needed 1o justify offtring the class. Workload allocation
adjustments may take the form of 20 aliemate traching assipnment, additional research time, or
edditicnal service.

Drit

Individual academic unils may have variations based on the natore of the specific academic
enterprise andfor specialized accreditation standards, incloding acknowled gement of clinical work,
noted within Appendiv A to this docoment. The sxpectations of specialized accrediling agencies
regarding workload will be met in those arcas that have such accreditation and will be reflected a5
special circomstences, as indicated in Appendiz A, Workload guidelines for Librarians are found
in Appendix B,

Variahility of i

Workload calculations will reflect the special contributions and talents of individus! faceity
members 25 those coniributions relate to the overall mission of the acedemic unit and the
University. For example, some faculty members may show higher or Jower teaching Joads than
others becanse of differential contritutions to the teaching and advising, research and crentive
scholarship, and service responsibilitics of the unit. Individual workloads may be detarmined by
the undgue mission of the wmit, as well as the vnit"s contribution to USD's undergraduste signatare
mmmm%mﬂtmhﬂﬂmhfﬂ-?wwmﬁnmm
Undergradunte Research, and advanning diversity, equity, and Inclusive Excellence initiatives and

programs, In general, i is expected that workloads will reflect the tripariife expectations of the
faculty membets,

Faculty workload veristions may also oceur in order to meet specialized accredifation
reguirements, clinicel education standards and program specifications.

Faculty members holding professorial rank whose primary responsibilities involve delivery of
mtnmuwﬂlb:mgnmdwrﬂmdmﬂsmmppmammmmuhﬂmhmmm
scholarship or active discipline-releted professional service, Specific assigoments are discussed
during the annual performunce evalustion.

Allocated time for research, creative scholarship, end service workload units, however, e not
automatically awarded if a faculty member is not doing an appropriate level of work in that area
1o receive the workload units, This allocation of time for research, creative scholarship, and service
may be limited if in the previous annual evaluation the faculty member has not “met expectations.”

L App_7S__

e S




The chair may assign an increased instructional role for a faculty member, upon writien approvel
of the dean or the dean’s designee. Tegure track faculty members, howeser, will be provided with
adequate time for research, creative scholarship, and service appropriate io be successful in the

diseipline,

Workload allocations for all faculty members require, in writing, the approval of the dean or the
deen’s designce.

L) roval
All faculty member workload assignmenis, incleding re-asgipnments, are fo be in writing and
require writien approval of the deen or dean’s designee. Further, in determining class s or
copacity and classroom space, faculty members may provide counsel and recommendation, but
such decisions arc made by and require writlen approval of the dean or dean's designee.

FPaculty members who unilaterally agree {o supervise indepoadent study courses, imtermnskips,
direcled practices and directed studies courses will not be compensated for this supervision, usbess
the sctivity and compensation are specifically approved by the chair and the dean or the dean’s
designee, in writing, aif the time of the assipnment.

Adjuncts and part-fime instructors who teach face to face, hybrid, sndfor onling courses thel have
Tow enrollment may have such courses cancelod or may be asloed to torch such courses at reducad

compensation,

Djammwnﬁfmr]dnﬂd E:r&tﬁwna t‘a-mtl.}' mnn’l:rarmd chair should oceur as an integral part of
the anmal performance cvalustions, smes workload and performence expectations are Hnked.
Anticipated instructional assignments should also be documented as determined by the university.
Colleges, schools, and the librarles mey have additional forms end/or workioad planning meetings
in help faculty members, chairs, and the dean outline and spprove annual workload consistent with

A.]Ifau‘u!ly m:mherswhu ]lnld pmfﬁaunaimnkm-ammtadtﬂ participate in the academic
governance of the university, collegefschool, and department. Service to the institution may
include, but is not limited to the following:

Work for deparimental, school, collepe and miversity committees or task forces;

Servics on the University Senate and its comumitiees;

Hesponsibilities relafing to the academic or support services of the university commundty;
Contributions to the development of Library or other leaming resources, or institational
studies or reports such as those required by acorediting cepanizations;

Participation in departmental/division-sponsoned activitics that support student success.
Contributing to USDY's diversity, equity, and Inclesive Excellence inftistives, such as

Bn e
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gerving on the President’s Couoncil for Diversity or unit-level diversity, equity, and
inclusion commitices.

Faculty members in the non-professorial ranks may participate fully in scademic governance
responsibilities provided they have adequate experience and qualifications as determined by the
sttt

i niments
Faculty member time allocated for administrative duties shauld be detesmined in conversation with
the chair, snd the writtén spproval of the dean or dean designee, with consideration of the
remaining workioad units aveilable for mstruction, scholarship and service.

Aca A

Per BOR Policy 4:38, academio advising of both undergraduate and graduete studeats is part of
teaching, Advising may be assipned to any faculty member, regardiess of home location, but not
every fuoulty member is expocted to have edvisess. All active stedents will be assigned an advisor,
glther 2 professional advisor or a faculty member, so faculty may find thems=lves advising stodents
al both their home location and remotely.

Graduatc Research Projeet, Thesis, Individual Study, and DHssertathon, and Undergradmate
i

Research Expectations

Schools end colleges should develop guidelines in their unit expectation documents reflecting the
worklosd expectations mssocisted with undergraduate end gradumte research projects, thesis,
individual stody, stodio, ensemble, performance and epplied teaching, and dissertation direclion,
comsistent with the flexibility provided by BOR Policy 4:38,

Additional time for instrocii reial Ass

With the specific written approval than ssurﬂmdr-m,
wotkioad units may be pranted to facolty members who are engapged in:

a  Externally-supporfed projects that specifically fund a portion of the faculty member’s
salary or otherwise camy expectations of & significant time commitment necessary for

~ suceessful completion of the profect.

b. Activities that are determined to be time-intensive beyond standurd expectations,

LSA5 H i Et:l"'ll']. f

L
5

Off-Contract Appointments (Typically Summer)

Faculty members who are not under contract may be offered course essignments o teach during
their mon-contract session. In the fnierest of quafity instruction, a faculty member's teaching
assignment during that non-contract session will not exceed 10 workload units. Any exceptions to
this stipulation must be approved by the VPAA prior to & contract being issued to the faculty
ke,

" App. 27
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When & course, whether face to fece, hybrid, andfor online, fails to meet the specific minimuEn
enrollment, the contract may be voided by the administration or the administration may reguest an
opportanity for the faculty member 1o teach the course at redueed compensation. The university
administretion will delermine the minimum enrollment needed, consistent with sound fscal
practices, to justify offering the class. Paculty members will be advised of the rmimmum
enollments specified by the undversity at the time the coniract is offeced, When a course has not
achieved that minimum enrollment &t least one week prior to the frst scheduled class meeting, the
administration will contact the faculty member {0 discuss whether the faculty member would be
willing to teach the coorse af reduced compensation

Faculy members who unilaterally agree to supervise Independent study courses, intemships,
directed practices and dirceted stodies courses while not on contract will not be compensated for
this supervision, unless the activity and compensation are specifically approved by the chair and
the dean of the dean's designes, fn wiiting, at the time of the assignment.

Dwverload Appointments

Faculty members may not be assigoed overload courses that would interfere with compledion of
other assipned responsibilities while onder contrant. For purposes of this section, overload classes
include only cowrsss assigned in addifion to a feculty member’s bese course load. The
administration may only offer contracts to faculty members who already onrry a full workload for
the scademic year. Faculty are limited to four workload vaits of overioad teaching per texm mless
Uedr dean approves &0 exespdion.

92
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Appendix A to the Workload Policy
Guidelines Specific to CollegesSehools

College of Arts & Sciences
Effective January 2021/Revised June 2021

The basic assumption in essigning feaching workloads will be, as stated in the USD Warkload
Policy, | eredit howur of teaching is the equivalent of an approximate average of 3 hours of work
per week, With fhe specific written approval of the Chair end Deean, the teaching wodklead
calculation may refiect special circomatences for courses that regulady mest more than the
specificd credit hours in a week.,

Advising workload is calculated based on the nomber of advisses for whaom they serve as
primery advisor, with 1 workload unit (1 ceedit howr) being approximately equivalent to 25
mnderpraduate student advisess.

Because sipnificant variability exdiste in workload caleulations among and within clinical
progrems, quantifying workload in & single formmla is not attainable. Instead, workload unitz
within o cerlain ranpge may be assigned by depariments to specific activities such as those Baed
in the table below. As stated previously, 1 workdoad unit (or credit howr' of teaching) is the
cquivalent of an approximate average of 3 howrs of work: per week. This rolationship can be
sealed for verying clinical teaching assipnments. For example, 6 workload units of direct clinical
supervision would equate to approximately 18 hours of work per weeke

Activity Workload Unils Assipned
Doirest elindeal Workload units mey be sssigned to a facolty member for providing diect
supsrvisionfpreeeption supervision/preception of stedents in 8 clindeal satting. The number of

workload units will depend wpon the namber of stvdends apd (ke scope of
ﬁ:ﬂ:pnm{c.g dﬂtﬂmbﬂhﬁspmmdhhlnlﬂm.jﬂmm
Wﬁﬂmﬁnhﬂnﬁﬁmﬁhﬂﬂpﬁmmm
workload representations throwugh the eredit howrs of the clags may nof be
provided sdditional workload if the time expectation of the courss fs b-line
with the credit howes for the course,

Wilhin Communication Sciences and Disorders, the amoum of fime spe
in afforts outside of direet ellnicsl supervizion (v.g. preparstion, grading,
meeting time) are gencmlly equal to the time speot in direct clinical
supervision. Axsuch, Tor most clinieel sapervlsion asalpnments, thres hours
of wiork par weck would tranclate to one and a Ealf hoens of direct cliies]

ision aod onc amd o half hoisrs of offoet autelde off diceet elliced

Thiés divizion between direct clinicel supervision and offort

outside of direct clintcad supervision time may vary based upon the number
of sludents boing supervissd in that sssiproent, percent time of
supervision/perceplion, and sstting, Varjations from fhis delinestion i
clinica] supervision workboad asipaments mae be gpproved by the
depariment chair.

Clinical plocement coordination Workload units may be sssigned to o faeulty member who performs cimieal |
placement coordination. This worklead is reflected in serviee workioad
L aliceation.

App. 7 _
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Clinical doctorase rescarch projects | Mentorship of clinical doctorats rescarch projects b expected from i

o7 doctorate sfudert profect program faculty and will be assipned equitably across progeam faculty

(zomelimes called research where passible, In siuations where mentorship of thess projecss s

prajects bet distinctly diffarent digproporthomets, 4 feenlly monber may ba nxsipwed adkditiona)

from a PhiD dissertation) wotklond, This exchudes projects, thet are coumted os part of & courss for
wiich the feoully recslves workload repeesesisiion.

Beacom School of Business
Effective JTanuary 2021

Beacom School of Bosiness facolty warkload variations may ocour in order to mest current
AACEB sccroditation standards.

sSchool of Education
Effective Jomanry 2021

Student teaching for Initial Licensure, inclading 488/688

University supervisors observe student feachers a minimum of 3 times per semester in person or
via video, and complete &ll required documentstion and paperwork related to supervision.
Residency Instroctors teach courses offered within residency and others as assigned. Supervision
of candidates varies with enroliment each semester. In cases where supervision responaibilities are
disproportionate, a residency instractor's workload may be revised. For nop-residency instroclors,
sapervision of 3 teacher candidates equates to 1 worldosd unit

Practicnm and Internship Experiences (outside of the course assignments).
Feculty in Currculum nnd Instruetion snd Eduestional Lendership sre expected to observe
graduate students, in person or via video, &t least once per semester,

Supervision of intemships and field experences s expected from program faculty where
sppliceble and will be assigned equitably across program faculty where possible, In sifwfions
where supervision of internshipys and field experiences is disproportionate, a faculty member’s
workload may be assigned edditional workload credit with the approval of the dean.

Undergraduate ELED, SEED, SPED), and PE field experiences, interships and practioa are
considered course offerings when enrollments are consistent with BOR. policy and courses bave
regular meetings face to face or via distance technology, assignments, sud are not gradad pass-fhil.

Practicom and Internship expericnces in Counselor Educafion and Kinecsiology and Sport
Menagement are considered course offerings when courses have regular meetings face to face or
via digtence technology, assignments, and are not praded pass-feil.

ThesisMisseriation

D¥izseriation/thesis supervision is considered both teaching end research. Faculty résearch is
belstered by student research particlpation. Supervising stodest research also involves & significant
amount of mentoring and teaching of method, knowledge and skill. Nine-month professorial rank

y App_So.
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faculty are uspally assipned workload nits for schelarship and research activity. Mentorieg 1-2
student theses/dissertations is an cxpectation for faculty receiving scholarship workload and will
be assigned equitably within programs. In situations where menforship of these projects is
disproportionate within a division/program, & faculty member may be awarded addifional
workland, This excludes projects that are counted as part of a course for which the faculty recelves
workload representation.

Collepe of Fine Arts
Effective January 2021

The College of Fine Arts is unique in the variety of instructional opportunities il provices for its
students. Workload credit for didactic courses will gencrally follow the policies described within
this document. Applied lessons are generally calculated st a 3:2 ratio for workload hours (in other
words, 3 contact hours of applied lessons are equel to 2 contact hours for didectic courses).
Exceptions to this rafio may be granted after consultation with the faculty member and chzir, with
final approval by the dean. Workload ratins for other types of unfversity-sponsored activities, soch
as (but not limited to) O-credit instruction, studio instruction, thesis supervision, ensemble
conducting, directing (stage, technical, and musical direction), choreogrephy and design will be
assipned by the chair in consultation with the faculty and should be informed by best practices
iflentified by departmental accrediting bodies (NABAD, NASM, md NAST). These workload
ratios will be spproved by the dean, consistent with the flexibility provided by BOR Policy 4:38.

School of Health Sciences
Effective January 2021

Purpose and Scope

The purpose of this Addendum is to outling the policies and procedures goveming the assigument
of faculty worldosd specific to departments and programs within the School of Health Sciences
(SHS), malnly in areas related to sudent clinical supervision, fieldwork and clinical instruction.

Responsibility

The Dean of the SHS, in consultation with the depariment chaies, approves and updates the poliey.
Diepartment chairs and program directors are responsible for implementing the policies ad for
ensuring complinnce with socreditation sisndards and individuel program clinical education
requirements. Each department within the SHS is expected to adequately meet its overall
responsibilitics within the parameters of itz approved budget. Departments are expected o enploy
equitahle and efficient practices when allocating faculty workload. Program chairs must consult
with the SHS dean to ensure alipnment with BOR and univessity policies, ns well as efficiencies
and equity in workloed distribotion.

Definftions and Terms

Refer to the following BOR. policies:
« BOR 2:32 Credit Hour Aseighment
Swwrarsd i 32.pdf

» Instructional Funding BOR 5:17

App_S/
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SOUTH DAKOTA BOARD OF REGENTS

Policy Manual

SUBJECT: Academic Freedom and Responsibility

NUMBER: 1:11

% Academic freedom i guaranteed fo faculty members subject only to sccepted standards of
professional responsibility inclading, but not limited to, those hercin set forth:

A, The importance of academic freedom to teaching and leaming is recognized and
pecepled. Academic freedom includes the right o study, discuss, mvestigate, teach
and publish. Academic freedom applies to both teaching and research. Freedom in
research 8 [undamental o the advancement of trath.  Academic feedom in als
teaching aspect is lundamental for the protection of the rights of the teacher
teaching and of shudents to freedom in learning. 1 ineludes the fresdom to perform
one's professional duties and to present differing and sometimes controversial points
of view, free from reprisal, The faculty member is entitled to freedom in research
andl in the publication of the results, subject to the performing of other assigned
academic duties.

B, Faculty msnbers are entitled to fresdom iy the classroom in the discussion  of their
subject. They have the freedom fo include the presentation of various scholarfy
views,

L The concept of freedom should be accompanied by an equally demanding concept
of responsibility. The feculty mvembers are members of a leamed profession. When
they speak or write as citizens, they must be free from instimtionel censorship or
discipling, but their special position in the community imposes special obligations,
As leamed people and ag educators, they should remember thet the public may judge
their profesgion and their mstitetion by their utterances. Hence, they should at all
times be accumte, should exercise appropeiale restiaint, should show vespect for the
opinions of others and should indicate that they are not speaking for the institution.

2. To secure student freedom i leaming, faculty members in the classroom and in seninar
shonld encourage free and oederly discussion, inquiry and expression of the course
subject matter. Student performance may be evalupted solely on an academic basis, not
on opiniong or conduet in mattérs unrelated to academic standards,

A, Students should be free to take reasoned exception to the date or views offered in
any course of study and to reserve judpment ebout matters of opinion, bul they are
responsible for leaming the contenl of any course of study for which they are
enrolled.

Acedsinie Fresdoms end Respmatbility i
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SOURCE:

Each institution shall esteblish an scademic appeals procedure to permit review
of student allegations that an academic evaluation was fainted by projudiced or
capricious consideration of student opinions or conduct unrelated to scademic
standards. These procedures shell prohibit retalistion ageinst persons who initiaie
appeals or who participate in the review of appeals,

Students are responsible for maemmining standards of academic performance
established for each course in which they are enrolled.

BOR, Aug, 1979; BOR, December 2005,

fedemas Frocdarn $nd Respausibilivg

Page T 1

276 APF-__&



SUBJECT:

NUMBER:

SOUTH DAKOTA BOARD OF REGENTS

Policy Manual

Cimevance--Faculty

4.7

I. Faculty Grievance Procedure

The following gricvance procedure is applicable to non-bargaining wnit faculty. Special Schools
bargaming unit faculty grievance procedures are contained in the Special Schools COHEROR

coniract,

A,

Purpose

All problems should be resolved, whenover possible, before the filing of a grievance.
Upen communication is encouraged between administrators and faculty members so
that resorting to the formal grievance procedure will not be necessary. The purpose
of this policy 15 to promote prompt and efficient procedures for investigating and
resolving grievances.

Rezoring to Other Procedures

If the faculty member seeks resolution of any civil rights claim in any forem or by amy
sct of procedures other than those established in this policy, whether administrative or
judicial, the institution or Board will be under no obligation to proceed any further
with the matter unless the gricvant is under an obligation te cxhaust adminisirative
remesdies in order fo bring such other action, The act of filing an action or claim in
any other forum in onder to avoid violsting a time limitation will not be considered =
violation of the intent of this policy.

Definitions

(1}  Day: Calendar days.

{2} Executive Director: The chiel exceutive officer of the Board of Regents,

(3) Grievance: An alleged misinterpretation, misapplication, or violation of a
specific term or provision of Beard policy, or other sgreements, contracts,

policies, rules, repulations, or statutes that directly affect terms and conditions
of employment for the individual employes.

rieramce — Faming
P | el 5
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(4)

(3

(&}

(7)

Girievant: A named faculty member or a group of named faculty members who
has filed 2 prevance under this procedure.

Institution: Black Hills State University, Dakora State University, Northern
state University, South Dakota School of Mines & Technology, South Dakota
State University, South Dakota School for the Blind and Visually Impaired,
South Dakota School for the Deaf, University of South Dakota, and the Office
of the Executive Director.

President: The chief executive officer of & South Dakota Board of Regents
University.

Superintendent: The chiel executive officer of a South Dakota Board of
Regents Special School,

Creneral Provisions:

)

2}

3)

4)

J)

6]

No offer of settlement of a grievance by cither party to the grievance will be
admissible as evidence in later grievance proceedings, or elsewhere. No
settlement of a grievance will constitute a binding precedent in the scttlement
of similar grievances.

If the grievance concerns non-renewal, denial of promotion, or denial of
tenure, the grievance review will be limited to determining whether the
decision was the result of failure to follow procedurss. The burden of proof
in such cascs shall rest with the grievant.

Neither the institution nor the Board of Regents will retaliate or effect reprisals
against any lseulty member for processing or participating in s grievance.

In the event a grievance is filed near the end of an academic year and siice
adherence to time limits will result in hardship to any party, the parties will do
everything ressonable to allow the grievance o be processed in an expeditious
TIHTnET,

If the grievant fuls to act within the time limits provided hercin, the
adminigtration will have no obligation to process the grievance and it will be
deemed waived.

[ the administration fails to act in time, the grievant may proceed o the next
review level by filing the grievance with the appropriate official and within
the timeframe required under Section E and any subsequently issved decision
on the matter at the bypassed level will be void

Cerevands — Facally
Pag: Zal3
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12}

13)

14)

16)

The parties to the grievance may, in their discretion, waive any of the time
lmitations provided for herein; provided, however, that such waiver must be
in writing and signed by both parties involved at the perticular level or step of
the grievance process.

Required written notice may be sent via the Postal Service, delivered by hand,
ot sent through electronic mail Notice will be effective on the date
postmarked by the Postal Service, on the date delivered by hand, or on the date
sent clectronically, provided that, where disruption of institutional electronic
communications systems inferferes with delivery of an electronic notice, the
effective date of notices sent electronically will be delayed until service has
been restored.

Urievance records will not be maintained in any faculty member's imstitulional
personnel file,

In the case of a grievance conceming discipline or a lermination pursuant to
reduction procedures, the burden of proof will rest upon the administration to
the extent required by law. In all ether cases the burden of proof will restupon
the grievant.

Each parly to the prievance will bear his own expense in a prievance
proceeding.  The institution or the Board will bear the expense of providing
the Hearing Examiner and all anendant costs thereto.

A gricvant will be permitted at any time prior to the time the Hearing
Examiner sets the matter down for hearing, by writicn nofice, to amend a
grievance by further specifications. However, the filing of such amendments
will et act to extend any time constraints.,

Throughout the gnevance process, the grievant shall include copics of the
oniginal grnevance and all responses and decisions from prior steps, if any.

Threughout each step of the grievance process, any response or decision
issued by the institution shall be provided simullaneously to the gricvant and
each administrator who issued a decision in prior steps, if any. All decisions
issued by the mstitution in response W a grievance shall inclede a statement of
findings and conclusions supporting the decision,

Faculty members, in processing grisvances, may represent themselves or may
b represented by someone of their choice.

The grievance proceedings will be maintained as confidential, subject only 10
the necessity of the parties o prepare their cases  All mestings and
conferences will be held in a confidential setting,

TJricwvance - Faruliy
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Informal resolution may be attempted by the parties to a grievance at any point
during the gricvance procedure. If 4 grievance is resolved informally, the
mstitution will be under no obligation 1o proceed further with the grievance.

If the deadline for any actionis)s set forth herein Gils on a Saturday, Sunday,
begal holiday, or any other day in which the institution”s administrative offices
are closed, the timeframe for the action shall continue to rum until the 2nd of
the first day thercafter when the institution’s administrative offices are open.

Grievance Procedure

Ly

2)

3

Step One

The grievant may file a grievance in writing with the lowest
administrative level having authority to dispose of the grievance
within fourteen (14} days of the dat= on which the grievant knew, or
should have known, of the action or condition which occasioned the
SEHVAISE.

1. Ifthe appropriate Vice President of the institution is the lowest
administrative level having authority to dispose of the
grievance, the grievance will be filed az a firet instance at Step
Twa. The applicable filing period remains fourteen {14) days.

1. If the President or Supcrintendent is the lowest administrative
level having authonity to dispose of the grievance, the
gricvance will be filed as a first instance at Step Three. The
applicable filing period remains fourteen (14) days.

b. The administrator, upon receipt of the grievance, will investigate and
provide a response to the gricvant within seven (7) days of receipt of
the grievance.

¢. Ifa grievant is not satisfied with the response, the grievant has seven
{7} days to proceed to Step Two.

Step Two

. The grievant may file, in writing, a grievance of the Step One decision

b.

with the appropriate Vice President of the institution.

The Vice President of the institution shall review the grievance and
provide a response to the grievant within fourteen (14) days following
recedpt of the gnevance,

[fa grievant is not satisfied with the respanse, the prievant has seven
(7} days to proceed to Step Three.

Step Three

.

The grievant may file, in writing, a gricvance of the Step Two decision
with the President or Superintendent of the institution.

Origvasce - Faculiy
Pape4odf S

o App._ 57"



4]

b. The President or Superintendent shall, personally or through s

designes, review the grievance and provide a response to the grievant
within fourteen (14) days.

c. Ifa grievant is not satisfied with the response, the grievant has seven

(7 days to proceed to Step Four.

i. [fthe gnevant has filed a grievance based on corrective action
miposed pursuant o Board Policy 4:14.1.D.1,, the gricvant has
seven {7} days to request review of the response pursuani to
Board Policy 1:6.C.5.

Step Four
& The gricvant may file, in writing, a grievance of the Siep Three

decision with the Board

i Ifthe grievant hay filed a grievance based on corrective action
inposed pursuant to Board Policy 4:14.1.13.1, the only
sdditional grievance process available shall be under Board
Policy 1:6.C.5.

b The Executive Director shall select a hearing examiner within fourteen

{14} days following receipt of the grievance.

The hearing examiner shall hold a hearing pursuant to SDCL ch, 1-26
with all parties involved in the grievance no later than thirty (30} days
after the hearing examiner is appointed. The heanng examiner shall
prepare & proposed determination including findings of fact and
conctusions of law for the Board's consideration. The proposed
determination shall be provided to the board within thirty {30} days of
the hearing or fourteen (14} days prior to the next regularly scheduled
Board meeting, whichever 15 snoner,

. The Board’s decision shall be issued to the grievant within ten {10)

days from the date the gricvance 13 considered by the Board. If the
Board fails to respond within the specified time perind or if the
gricvant is not satisfied with the decision, the grievanl may grieve w
the circuit court in accordance with SDCL ch. 1-26.

SOURCE: Current Policy Manual 5.4.6; BOR April 2009; BOR May 2021;
BOR December 2021.
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SOUTH DAKOTA BOARD OF REGENTS

Policy Manual

SUBJECT: Statement Conceming Faculty Expectations
NUMBER: 4:38

A. PURPOSE

The purpose: of this policy is to describe the Board's expectations for faculty in performing
their work doties,

B. DEFINITIONS
Mome

C. POLICY

L. Facuolty Activitics and Performance Expectations

Al faculty members will be significantly active in the broad areas of teaching, scholarship,
and service as assigned by their institution, Within each area of professional responshility,
faculty members will be expected to achieve levels of service that are conststent with national
stendards for excellence. The quantitative expectations for activity in each area depend
broadly on the mission of the university, the feculty member's discipline and its role within
the university, and on specific past and present role assignments of individual fsculty
responsibility. Given the relationship between the expectations for individual sctivity and
the mission of a person's university, department, discipling, and assignments, a variety of
nctivities may werrant recognition in each area,

Although mstitulions inform faculty members of the activities to be reviewsd when
evaluating performance, the assessment of faculty performance cannot be reduced to a
mere inventory of activities by kind end quantity. The institution shall evaluate not merely
the kind and guantity of actions, but also the quality of the results achieved or ssrvices
provided.

Quality of performance in tenching, advising, research, scholazship and creative sctivity
and service 15 to be distinguished from guantity and not equated. For example, adviging a
largs number of students does not speak to how well stodents are advised. Similarly,
publishing several erticles does not speak to the quality of the publications. Consequently,
there must be evidence of quality performance in addition to the breadth and intesity of
participation in workload activilies and contribution to the profession. Furthermore,
performance indicators are not intended to be used as a checklist in which faculty check
off various indicators after completing a task or activity. In the absence of quality, the mere
number of performance indicators met or excecded does not insure the grant of promotion,
tenure or performance-based salary mcreases, If & faculty member or department biead is

Sttesent Coneemlng Freully Eapactalions
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SOUTH DAKOTA BOARD OF REGENTS
Policy Manual

SUBJECT: Statement Concerning Faculty Expectations
NUMBER: 438

A. PURPOSE

The purpose of this pelicy is to describe the Board's expectations for faculty in performing
their work dutics.

B. DEFINITIONS

Mone

C. POLICY
1. Faculty Activities and Performance Expectations

All faculty members will be significantly sctive in the broad areas of teaching, scholarship,
and service as assigned by their institation. Within cach avea of professional responsibility,
faculty mesbers will be expected to achieve levels of service that are consistent with national
standards for excellence. The quaentitative expectations for sctivity in each ares depend
broadly on the mission of the university, the faculty member's discipline and its role within
the university, and on specific past and present role sssignments of individusl faculty
responsibility, Given the relationship between the expectations for individual aclivity and
the mission of a person's university, department, discipline, and sssignments, & variety of
activities may warment recognition in sach area.

Although institutions inform faculty members of the sctivities to be reviewed when
evaluating performance, the assessment of faculty performence cannot be reduced to a
mere iInventory of activities by kind and quantity, The institution shall evaluate not merely
the kind end guantity of actions, but also the quality of the results achieved or services
provided.

Ouality of performeance in teaching, advising, vesearch, scholarship and creative activity
and service is to be distinguished from quantity and not cquated, For example, advising a
large number of students does not speek to how well students are advised. Similarly,
publishing several articles doss not speak fo the quality of the publications. Consequently,

there must be evidence of quality performance in addition to the breadth and intensity of
participation in workload activitics and contriboation to the profession. Furthermore,

performence imndicators are nod intended to be used as a checllist in which faculty check
off vartous indicators after completing a task or activity. In the absence of quality, the mere
number of performance indicators met or execeded does not insure the grant of promotion,
terere of performance-based salary increases. I a facolty member or department head is

Smtement Conceming Fazully Expectatiens
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not sure how to assess the quality of performance, geveral indicators that could be
considersd (in no particular order);

+  What evidenos 15 there of atudent learning?

= Dwes the faculty member employ acceptable and valid research, theory, teaching, and
advising methodsY

»  Docs the work reflect increasing professional competence?

* [hocs the profession, through its periodicals and other information outlets, recognize
the mexit of the work?

+  Is the work valueed by other reputable professionals, as evidenced by favorable citation
or adoption of the work or its dertvetives?

* Do the faculty member's colleagues or public recognize the quality and impact of the
faculty member's service?

2. Worldead Policies

The Board recognizes the value of policies thet communicate workload expectations for
faculty. Hach institution shall establish workload policies in consultation with thelr feculty.
Wotlload policies shall acknowledge workload expectaions relating to the gverall namber
of expected work load wnits, credit hours, contact hours, preparation, clinical work,
instructional methods, rescarch, service and other factors deemed appropriate.  Institutional
workioad policies shall inclede expectations for all facully classifications (e.g., professors,
librarians, instructors, lecturers, professors of practice), Institutional werkload policies shall
include consideration of nationel standards, institutional standards and prioritics, and banefits
to the state of South Dakota

Faculty members will be expected to undertake an effort equivalent to that needed to
deliver thirty (30) work load wnits. Ordinsrily esch work load unit corresponds to
approximately three (3) howrs of effort per week. The administration reserves the
prerogative to make other assignments in excéptional circumstances &s approved by the
institutional president. To teach praduvate courses, unit faculty must meet institotional
requirements and be approved as praduate facully. Independent study courses (instructional
method 1) do mot factor mito calculation of warkload.

3. Institutional Selection of Activilies

3.1. The universities have substemtial aufonomy o select and determine the relalive
impotiance of various sclivities in the areas of teaching, mhnlmhp. and creatived
activity and service, Faculty membuars have & legitmate interest in knowing which
profissional activitics are to be recognized and their umiversity's determinations of the
relative importance of the recognized activities. To that end:

« Each university shall select the teaching, scholarship, and service activities,
consistent with those aclivities and prineiples identified herein, fial are to be
recognized in the evaluation end promotion processes;

Staizmest Coscenning Faculty Bxpectations 4:34
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» Each university shall determine the relative importance of the three aeas of
peofessional activity and the relative importance of selected activities within each
category,

« The university's selections shall be consistent with the mission snd programs of the
university 25 approved by the Boerd;

s The selection of activities and the relative importance of the activities may vary
within & university, and acrogs the system;

o After sclecting activitics and determining their relative importance, sach
university shall adopt standards that describe the facts and circumstances that will
be considered when evaluating the rangs of individual faculty member setivities
ared the quality of effort that faculty members achieve;

» The university's selections shall be consistent with the guarantes of academic
freedom as provided to faculty membess in Board Policy 1:11;

« The university's selection of activities and determinations of relative impotance
shall be disclosed in writing to each fatulty member.

3.2. Each institation has discretion in determining the responsibilities of faculty in all
ranks. Thizs includes participation in cumriculum review, academic programming
operations, advising, end other factors. Facully in non-professcrial ranks assigned
shared-governance and service responsibilities shall have adequate experience and
qualifications as determined by the institetion. Workload expectations will reflect all
such assignments.

3.3. Tt may be necessary from time to time to review and to revise institutional priotities.
It is expected that the modification of instifuticnal statements shall not result m the
change in expectations of & feculty member during the then-current annual evalustion
oyole.
4. Agreement t0 Recognive Other Activities

Faculty members and their depariment heads may agree that other specific activities shall be
considered teaching, scholarship, or service contributions and that sipnificant performance
will be reeognized, provided that such specified activities are consistent with the university’s
mission, the faculty member's specific assignment as agreed to by the facolty member and
the department head, snd approved by the institution’s chief scademic officer, and the
policy pogle stated in this appendix and university statements implementing them. Provision
for agreement to recognize other activities is intended to permit the modification of
ingtitutional statements only where warranted by unique circumstances.

An activity that is not clemly included in the mstitutional statement of recognized activities
ar an approved individes] agreement must be justified in terms of the mission of the
university, the role or mission of the faculty member's department or discipline or the facalty
member's specific assipnment. The faculty member shall be responsible for providing such
justification.

Giaterem Canceming Fecully Brecailon FET
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5. Civility in Working with Calleapues, Staff Members, Students and Others

Universities play a special role in preparing students to lead the complex social orgenizations
through which businesses and professions operate and through which free people grvern
themselves. Stadents must be taught, and they mnst be shown through the example given by
institticnal cmployees, that members of stable, cffective and prospercus social erganizations
obssrve nomms of conduct under which afl participants treat one ancther civilly and camy out
thicir respective tasks in & constructive and informed marner, Complex social erganizations
derive their strength from the cooperation of those who participate in them, By virtue of their
special role in preparing future generations of leaders, universities bave a particular concern
with conduct that destroys the bondg of cooperstion and common purpose on which society
rests by demeaning members of the comtnunity, and such conduct cannot be tolerated in an
imstitution whose very purpose is to shape the skills and conscience of the rising generations.

Faculty members are respansible for discharging their instructional, scholarly and service
duties civilly, constructively and in an informed manner. They must treat their colleagnes,
staff, students and visitors with respect, and they must comport themeelves at all times,
even when expressing disagreement or when engaging in pedagogical exercises, in ways
that will preserve and strengthen the willingness to cooperate and to give or to accepl
instruction, puidance or assistance.

6. Teaching, Scholarship, and Service Activities
6.1, Tesching
A fundaroental mission of 2 wniversity is to provide opportunities for learning and
academic achievernent. Related to this mizston is the professional evaluation of sledent
achievement sccording to standards of the discipline and vaiversity, In order to meet

expectations in teaching, all faculty members must achieve & minimum standard of
bugie performance. Faculty members are expected to:

» Demonstrete competence it teaching and in evahmation of smdent performance;

» Offer consistently challenging and cvrrent eourses that afford students
oppottunities to leamn the information, methods of inquiry, and professional skills
identificd n the course descriptions and relevant departmental or program
mission statomnents;

s Develop and implement plans to review the cifectiveness of pedagogical
techniques on a regular basis as measured by student leamning, and make
adjustments in technigue in response to such reviews where necessary;

= Instroct and evaluato at levels meeting or exceeding university standards for the
discipline;
» Incorporate scholarly activities of findings into their teaching on a regular basis;

+ Make available opportunities for students to leamn of the primary sources of
information associated with the area of study;

s Provide students with information about course objectives, content, activities, and
performance expectations;

Btulemyent Cancooming Faciity Bxprocalion
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% Be regularly available for out-of-class consultation with students;

* Beview and revise poriodically course content, classroom activities, out-of-class
assignments, and evaluation provedures to be consistent with national expectations
concerning content and quality;

* Require all students engaged in course sctivities to make active use of sdvanced
technological resources employed by professional practitioners in the discipline,
including information processing and communisations technologies, to the extent

that such technological resources are available to the employing institetion snd
appropriate fo the course level:

» Participate actively in university efforts to implement assessment policiss and
procedurss;

&" Be conscientious inﬁ%m@wm.m{hgwm respect to the
requirements of academic programs and the selection of electivas consistent with

the students' goals (the student's responsibility for degree and program
requirements is undoratood); and

* Adhere to the university's standards end procedures for ensuring scedemic
mntegrity.
Teaching includes the following or similsr activities, the recognition and importance

of which will vary depending upon the mission of the university, the mle of a

discipline within the yniversity's functions and the individyal faculty member's
assignment:
e

*  Teaching wndergraduate courses;
o Advising undergradiate students;
= Tesching praduate courses;

#{v o Advising pradunte students;

= Developing and teaching new undergraduate courses;

= Developing and teaching new graduste courses;

+ Developing, supervising, and evalnating interships;

s  Teacling courses in the honors program;

+ Teeching continuing education courses for acedemic credit;

* Tesching continuing edueation unit courses;

»  Conducting noneredit workshops, institates, and seminars on campos;
» Conducting noncredit workshops, instilutes, and seminars off-campms;
» Teaching televised courses;

» Guiding and evahuating undergraduste individual study;

»  Guiding and evaleeting vndergraduate project papors;

T Emalement Conveming Fecully Bagecmbinns FE T
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» Guiding and evaluating graduate project papers;

o  Guiding and evaluating theses;

s  Cmiding and evaluating dissestations;

+ Serving on graduate committees;

» Experimenting with instructional methods and techniques;

¢ Developing assessment policies and procedures;

« Preparing proposels for curticaler change; and

« Spansaring field trips that provide meaningful learning experlences for students.
6.2. Scholarship and Creative Activity

The mission of a nniversity requires of each faculty member a serious commitment to
scholarship. Scholasship, broadly defined, is a prerequisite for competent and current
teaching, confributes to the expansion of knowledge and the development of the arls,
and enhances the sorvices provided to the public. Each faculty member iz expected to
continme leamning in his or her discipline through appropriate journals and books and
to participate in the discipling's professionel deliberation.

The product of scholarly activily may take a variety of foring, but it cannot be only for
the classroom or take place only in the classroom; it must involve the presentation of
one's ideas and worles to ong's professional peers or the leamed public for debate and
judgment. Such presentations may occur in a variety of settings reflective of the
professional practices of ¢ach discipline, but to be worthy of recognition it is expected
2t & minimiam that the pregentation be subject 0 pesr review or comparable
professional scruliny and that it be made in a forum appropriate for geining
extramyural recoguition for ongoing scholarly sccomplishment and leadership.

The recopnition and importance of the different forms and presentations of scholarship
will vary depending upon the mission of the university, the ole of a discipline within
the university's functions and the mdividual faculty member's assignment, Thus,
although echolarship and creative ectivity inchudes the following and similar activities,
not all of these need be recognized or judged to be important or sufficient for each
faculty member:

» Publication of the respits of research, scholamship, and creative endeavor in peer
reviewed scholsrly joumnals and books, texfbooks, chaplers in professional books,
abatracts, book reviews or other peer reviewed fora in prnt or other msdia;

* Publication of peer reviewed poems, novels, plays, rmusical compositions or other
creative works in print or other medin;

s Exhibition of works of art;
+ Musical performance;

»  Delivery of invited lectures, papers, speeches, or presentations at other universities,
professional meetings, conventions, and conferences;

" Bisement Coneeming Facelly Eipeelataons
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+ Creative application of existing technologies;

= Palenis on mventions;

s  Application for pateats;

» Application for research or development granis;

* National recopnition as an expert in a field related to the faculty member's
professional responatbilities;

« Contribution 83 a co-suthor or co-presenter of one's own rescarch results fo joint
research projects involving other professionals;

* Participstion as an expert reviewer on govemment or private research prant
review panels or site visits, participation in acereditation reviews and comparable
professional activity.

6.3. Service

Scholars have special insights and abilities to contribute to the deliberative processes
through which universities, professions and society a8 a whole respond to their
changing circumstances. The public support for the universities gives rise to
significant serviee responsibilities to the state and society. By tradition, the
professorate has contributed to meeling such expectations of public service and has
assisted in the povernance and operation of universities and of professional groups.

There are three aspects of service:

s Bervice to the department, collepe or school, or institution;

# Bervice to the profession or discipline; and

= Hervice to the community, state, region, nation, or infernational comomanity.

A varicty of actlvities are classified as service. The needs of the institation and the

expertise of facully members may require that faculty members concentrate efforts in
certain service areas to the exclusion of activity in other service areas.

The recognition and importance of the diffarent forms of service will vary depsnding
apon the mission of the universily, the role of a discipline within the university's
fonctions and the individua! faculty member's assignment. Thus, although service
includes the following and similar activities, not all of these need be recognized or
judged to be important or sufficlent for each faculty member.

6.3.1 Service to the Institntion
All faculty members are expected to be willing to participate in the academic
governance of their universities, to contribute to the work of depanmental
committess or task forces, and to participate in searches for new members for
the department. Service to the institution also mcludes the following or
gimilar activities:
o Significant work for deparimental, school, college and university
committees;

Stagamert Contaming Paculty Brpactalions
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» Service on the academic scnate and its commitices;

= significant responsibilities relating to the academic or support services of
the university community;

» Contributions to the development of library or other leaming resovrces;

o instimational studies or reports such as those required by acorediting

= Cpordimation, advisement and supervision of student organizations or
stedent activibies; and

* Parlicipation in institationally-sponsored stadent support activities,

632 Service to the Discipline or Profession

Service to the discipline or profession includes the ranges of activities through

which members of the leamed professions sustain organizations that advance

their disciplines or professions, These include, by way of illustration and

without limitations, the following or similar activities:

o Significant contributions as an officer of lecal, regional, national, or
international professional associations;

s Participation m meetings, conferences and conventions of professional
associations;

s [Editing professional joumnals;

« [Ewvaluating manuscripts that have been submitted to a joumnal;

» Reviewing proposals for textbooks in one's field of specialization for
publishers,

» Serving as an crganizer or session chairperson of a meeting of a local,
regional, national, or international professional associalion;

» Supporiing special projects, including academic netitutes or workslaops.
6.3.3  Service to the Community, State, Region, Nation and World

The mission statements adopted by the Board of Bepenmts direct each
univessity to perform public service, Significant faculty activity that
contributes to the institution's performance of its service mission will
encompiss eclivities undertaken on behalf of the university, smploying the
skillz and kmowledpe that feculty members have acquired through the exercise
of the their respeciive disciplines or otherwise mvolving exercise of
independent professional judsrment, These include, by way of illustration and
without limitation, the following or similar activities:

» Discipline-related service to the commumity, state, regien, nation or

international commumity;
» Institutes, short courses, seminars, and workshops related to the faculty
member's discipline;
ﬁlmvmh:Fkﬂlrhm
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* Consultation related to the faculty member's discipline;
= Service as the designated representative of the university;

* Professional practice involving the exercize of independent professional
judgment;

» Participation 8 an experd reviewer on government or private research
grant review pancls or site visits, participation in accreditation reviews
and eomparable professional activity,

FORMS / APPENDICES:

Mone

SOURCE:

BOR. December 2002; BOR March 2006; BOR. August 2008; BOR. Decernber 2010; BOR Angust
2020,
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JURISDICTIONAL STATEMENT
Appellees adopt the Jurisdictional statement as set forth by Appellant.
PRELIMINARY STATEMENT
This appeal is from three separate administrative appeals to the Circuit Court,
First Judicial Circwit. The cases, each conceming separate grievances were consolidated
by the Circuit Cowrt.  Documents from 13CIV2I-118 will be aited Rl with a
transcript cite of TR1 . Documents from 13CTV22-000 will be cited B2, with a
transenpt cite of TR2 . 0 Documents trom 13CIVZ2-120 will be cnted B3 with a
tramseript cite of TR3 . The documents in the administrative record may be cited by
the rezpective page mumbers az mumbered by the South Dakota Board of Regents, as
BR . Appellant’s Brief will be cited as Appellant’s Brief . Appellees’
Appendix will bo cited as Appendix . Appellant’s Appendix will be cited as

Appellant’s Appendix .

STATEMENT OF LEGAL ISSUES ANDAUTHORITY

. Whether the Circuit Court erred in determining that the January 29, 2021
written warning did not violate academic freedom or other applicable
policies.

The Circuit Court correctly held that the wnitten waming did not vielate Dr
Sweeney's academic freedom under SDBOR Policy 1:11 or otherwise
vinlate applicable policy.

Relevant Authority;
o Varcheski v. Reiner, 2003 5.1 108, 669 NW2d 487
o Halls v White, 2006 8.D. 47, T13 N.W.2d 377
« SDCL B 13-49-14

18 Whether the Cirount Court emred in determinmg that Dr. SBweeney Tuiled 1o
prove that the additional course assignment of SPED 260 for Spring 2022
violated applicable workload polices.

1
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I.

The Circuit Court correctly held that Dr. Sweeney failed to prove that the
addition of SPED 260 violated applicable workload policies.

Relevant Authority:
o Halls v, White, 2006 8.1D. 47, 713 N.W.2d 377
+ [Uinited Srates v. Messino, 382 F.3d 704 { 7th Cir. 2004)
« SDCLE13-49-14

Whether the Circuit Court emred in deferminmg that the assignment of
service duties was not retaliatory and did not violate other policies.

The Circuit Court correctly held that the assignment of the SAREA
adrministrator duties and Headstart analyaig was not retaliatory and that the

asgignments did not otherwise violate policies.

Relevant Awthority:;

o Willigms v. 8§ Dadota Dep't of Agriculture, 2010 8.1, 19, 779
N.W.2d 397
Dz v, Wharf Res, (USA), Tne, 2015 8.D. 61, 867 N.W.2d 706
Radabaugh v, Zip Feed Mills, Inc., 997 F.2d 444 (3th Cir.1993)
SDCL & 13-49-3
SDCL § 13-49-14

& & @ @

STATEMENT OF THE CASE AND FACTS

The First Grievance

The first grievance at issue in this case arose from a written warning provided to

Dr. Sweeney by Dr. Amy Schweinle, Dean of the University of South Dakota School of
Fducation. At the time this grievance arose, Dean Schweimnle was serving as interim
dean. R1, BR 110, TR 113, Bhe had been with the Umversity of South Dakota for
approximately 18 vears and was elevated from interim dean to dean m 2021, [d. Dr.
Sweeney had previously been given verbal and written warnings conceming misadvising
students. mcluding a written warnmg issued by Dean Easton-Brooks, the prior dean. R 1,
TR 104, BR 111, TR 126, BR 133, In her prior role as associate dean, Dean Schweinle

had sat in on multiple meetmps where Dr. Sweeney was warned aboul misadvismg
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students, R1, TR 126, BR 133, Dean Schweinle became concemed that Dr. Sweeney had
more recently continved misadvising students, primarily through comments made by
students who were engaged in an academic appeal requesting change of advisor. R1, TR
104-105, BR 111-112. Dean Schwemle learned that the students were in part reguesting a
change of advisor because the students were concernad that they were receiving
conflicting information about the program and admission requireménts from their
assigned advisor and Dr. Sweeney, R TR 104-105, BR 111-112. In an email to one
student, Dr, Sweeney asserted regarding the Praxis Core exam that “This requirement 18 a
requirement of the undergraduate teacher education program not the graduate
multicategorical special edueation program.™ Appellant’s Brietf 27,

Concemed that this advisement was inaccurate, Dean Schweinle provided Dr.
Sweeney a written waming dated January 29, 2021, advising him to “immediately stop
advising students who are not assigned to [Dr. Sweeney|™ and that “|a]ny advizing must
strictly adhere to BOR. Umversity and School of Education poelicies, procedures and the
wiversity catalogs...” R1, BR 259, Separately, Dean Schwenle added the following
comment into Appellant’s faculty evaluation: “Bome concerns were noted including not
strictly following the TTSD catalog and graduate schowl pelicies/procedures. In the future,
it is advised that Dr, Sweeney adhere to all BOR, USD, and 80OFE policies, procedures and
course catalogs.” K1, BR 192.

After a response letter to Dean Schweinle. Dr. Sweenev filed a Step 1 Grievance with
the Provost and Vice President for Academic Affairs, Dr. Kurt Hackemer. asserting that
the weitten warning vielated his academic freedom under SDBOR Poliey 1:11. as well as
violatmg SDBOR Policy 4:38 entitled "Statement Regarding Faculty Expectations,” and

the USD workload policies. R1, BR 246-252. Dr, Sweeney requested as a remedy that
3



the writlen waming and comment in his evaluation be retracted, amd that a new pohicy be
developed regarding adimission mto teacher education “that acknowledges advisor
dizcretion and academic freedom as well as the implementation of required coursework
for graduate students in the Multicategonical Special Education Program.™ R1, BR 2352
The grievance also requested as remedy “development of a thorough training and
discussion of these policies and procedures for all graduate-level advisors of students in
the Multicategorical Special Education Program that s respectful and acknowledges
advisor discretion and academic freedom as well a2 the implementation of required
coursework for graduate students.™ R1. BR 252, Dr. Hackemer rejected Dr. Sweeney s
grievance and proposed remady, R1, BR 218-1%,

After advancing the grievance to USD President Sheila K. Gestring and again having
his grievance and proposed remedies rejected. Dr, Sweeney appealed to the South Dakota
Board of Regents, A hearing was held by Roger Tellinghuizen, appointed as Hearing
Examiner on June 8, 2021. The Hearing Examiner held that the written wammg did not
violate any Board of Regents policies. Appellant’s Appendix 23, The Board of Regents
adopted without modification the decision of the Heanng Examiner. R1, Appellant’s
Appendix 17. Dr. Sweeney appealed that decision to the Crreuit Court.

11 The Second Grievance

The second grievance arose from the assignment of a two-credit course 1o Dr.
Sweeney for the Spring 2022 semester. On Thursday. October 21, 2021, Dr. Sweeney
was notified by Dr. Gary Zalud that Dr. Sweeney was being assigned to teach SPED 260,
R2. BR 137. Dr. Sweeney responded by asserting that his assigned courseload was
already projected “well above workload limits™ and demanded that his concerns be

formally and proactively addressed “by noon on Monday, October 25%, 20217 or that he
4



would have his legal coumsel intervene to address the issues. R2, BR 136-37, The next
dav, Dir. Sweeney went to discuss the matter with D, Dan Mourdam, chair of the division,
who refused to discuss the assignment unless the dean or university counsel were present.
R2. TR 13, BR i4; BR 128 Dr. Zalud responded on Tuesday, October 26" that, “We
believe the added 2 credit course is within workload policy parameters. Therefore, I will
ot change the assignment of SPED 260 in spring 2022 to vour workload.” R2, BR 136-
137.

Dr. Sweeney initiated a Step 1 Grievance on November 1, 2021, alleging violation of
SDBOR Policy 438, the 2021 USD Faculty Handbook, LISD Faculty Expectations
Policy, “LISD Workload Policy {adopted in May of 2008), “LISD Workload Policy
{adopted m January)”, and the “2016-201%9 COHE/'SD BOR Negotiated Agrezment-
Section 12.3.1AL]" R2. BR 127, He requested as remedy that the University rescind the
azsignment of SPED 260, B2, BR 135, Dean Schweinle respondad to Dr, Sweeney's
Step | Grievance, providing Dr. Sweency with her calculation of Dr, Sweeney's assigned
teaching workload umis. based on the courses assigned and enrollment. B2, BR 124, She
further highlighted that, in line with the 7SI} Worklead Policy, intemships and ficld
experiences were nol assigned workload units unless a faculty member was assigned o
disproportionate share, in which case additional workload credit may be assigned with
the approval of the dean. R2Z. BR 125

In his Step 2 Grievance. Dr. Sweeney asserted that Dean Schweainle’s caleulations of
workload “incorrectly states the facts of this Step 1 Grievance due to premature use of a
new workload policy adopted by the admimstration i January 2021, but not tully
adopted i policy by governing agency of the University of South Dakota, the South

Dakota Board of Regents.” R2, BR 118, Dr. Sweency further asscried that Diean
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schwemle meorrectly omitied workload unit credit for various activitics thal “previously
received workload credit.™ Td.  Dr. Hackemer denied the rehief requested in Dr.
Sweeney's Step 2 Grievance, noting that the Grievance relied on inapplicable provisions
of the previous workload policy and the expired collective bargmining agresment. R2,
BRE 111.

Dr. Sweeney filed a Step 3 Grnievance with the Umiversity President, Sheila Gestring,
again asserting there was no basis for following the 2021 USD Workload Policy, and
incorrectly asserting that such document must be adopled by the 8D Board of Regents.
R, BR 108-10%9. Upon review. President Gestrmg demed Dr. Sweeney’s requested
relief. B2, BR 100-101, . Sweeney appealed this determination to the Board of
Regents, requesting relief m the form of overload compensation. B2, BR 94-99, The
Board of Regents appointed Melanie Carpenter a3 Hearing Examiner and a hearing on the
matter was held February 1, 2022, B2, BR 11-92. The Board of Regents adopted the
findings and conclusions of the Hearing Examiner, which found that Dir, Sweeney had
not established by a preponderance of evidence that USDYs calculation of his teaching
workload was incorrect or that his assignments exceeded the acceptable percentages set
forth in the faculty workload policies. Appellant’s Appendix 30, He appealed the
determination to the Circuit Court.

118 The Third Grievance

The third grievance at issue in thie case concerns Dr. Sweeney being assigned certain
service-related duties for the 20022-2023 academic vear. Dr. Gary Zalud. the Chair of the
Division of Curriculum and Instruction was retinng. 30 Dean Schwemle took over duties
assigming workload to Dr. Sweeney for the upcoming vear, B3, TR 8, BR 9. Dr. Zalud

anmounced his retirement in late Cetober, and as of the time of the hearing in thas matter,
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no replacement had been named. R3, TR 119, BR 37, Dunng Dr. Sweeney's evaluation,
the previous October, an anticipated workload of 60 percent teaching, 30 percent
research, and 10 percent was provided to Dr. Sweeney for the upeoming vear by Dr,
Zalud. B3, TR 21. BR 13. However, the School of Education expenenced several other
retirements. and as a result, planned to merge the Division of Cumriculum and Instruction
with the Division of Teacher Residency ind Education. R3, TR 100, BR 33. Additionally,
the University had placed pressure upon academic departiments, including within the
School of Education, to comply with new federal regulations regarding licensure
disclosures for programs leading to professional heensure. R3, TR 101-102, BR 33. The
School of Education did not previously have any faculty member or other employee
assigned as a coordinator of these duties, as the requirements were new. B3, TR 110-111.
BR 35.

As Dr. Sweenev’s new supervisor, Dean Schweinle provided Dr. Sweeney a new
workload assignment on April 8, 2022 for the 2022-2023 academic year, aimed at
completing the necessary licensure disclosures md other outstanding needs of the School
of Education. Dr, Sweeney's service worklead was increased to accommodate the new
responsibilities for work on lcensure disclosure, serving as a “SARA administrator.” R3,
TR 101-102. BR 33. The exact time requirements of these duties were unknown, as il
was a new responsibility for the University. R3, TR 103, BR 33. Dr. Sweeney was
provided an opportunity for a voluntary, paid fellowship to learn more about the specitic
requirements of licensure disclosure responsibilities. B3, BR 113-114. He accepted that
fellowship opportunity and began working on state licensore disclosures. R3. TR 103, BR

33,



As a sccondary addition to his service component, Dr. Sweeney was tasked with
providing analysis to the School of Education Headstart Program related to federal gramt
applications, TR 113-114. The Headstart program had previously asked another faculty
member, Lisa Newland for assistance on these tasks, but she had been unable 1o do it for
vears. B3, TR 113, BR 36. Dean Schweinle believed that Dr. Sweeney had special
expertise in the type of analyvsis need, particularly n “individual mstruction and single-
case analyas,™ Id.

Dr. Sweeney filed a Step 1 Grievance on Apnil 21, 2022, alleging violation of
SDBOR Policies 4:38 and 4:7. and requesting a vanety of remedies. meludmg rescinding
the workload, constructing a new workload with 60" teaching activities, and providing a
new supervisor. R3, BR 83-85. Dr. Sweenev's gnievance and the proposed remedies were
rejected through subsequent steps of the grievance process. Ultimately, Roger
Tellinghuizen as Hearing Examiner concluded, and the Board of Regents agreed, that Dr,
Sweeney's “conjecture that his workload assignment is the result of retaliation 15 without
factual support in the record.”™ R3, BR 6. Dr. Sweeney appealed to the Crreut Court.

The Circuit Court granted a motion to consolidate the three grievances on appeal by
an order entered June 8, 2023, Appellant’s Appendix 5. A hearing was held on the
consolidated appeals July 12, 2023, Id. The Circuit Court issuad a Memorandum
Decision on November 8, 2023, The Memorandum Decision upheld the Board of
Regents” decision that as to the lirst grievance. the written warning to Dr. Sweenev and
notation on his evaluation did not violate any law, policy or academic freedom.
Appellant’s Appendix 3. The Circuit Court remanded the matter for further factual
findings as 1o additional Factual allegations not addressed by the agency decizion.

Appellant’s Appendix 3. The parties subsequently stipulated 1o the remowval of those
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references in the written waming and to the dismizsal of those remanded issues.
Appellant’s Appendix 1. As to the second grievance, the Memorandum Decision upheld
the decision of the Board of Regents that Dr. Sweeney failed to meet his burden 1o
establish that the calculation of his teaching workload was meorrect, that his assignments
subsequently exceeded acceptable established percentages, or that policy was violated by
fatlure to discuss the assigmment. Appellant's Appendix 3. As 1o the thard gnevance, the
Memorandum Decizion upheld the Board of Regents” determunation that D, Sweeney
failed 1o meet his burden of proof that SDBOR Policy 4:38.C 4 required his agreement
for the Apnl 8 2022 workload assignment or that the assignment was retaliatory.
Appellant’s Appendix 3, An Order and Final Judgment was entered by the Couort on
January 13, 2024, Appellant's Appendix 1.
STANDARD OF REVIEW

This court will review the agency’s "decizion i the same manner as the circuit
court.” Hughes v. Dakota Afill and Graim, Inc,, 2021 8.1 31, 9 12, 2539 N.W.2d 903, 207,
se¢ BDCL §1-26-37, 8DCL §1-26-36. The Court will will review the Ageney’s findings
of fact For clear error and overtumn them only 1f “alter reviewing the evidence we are left
with a definite and firm conviction that a mistake has been made” Hughes. 2021 8.0 31,
112,959 N.W.2d at 207 (quoting Schneider v. S.0. Dep't of Transp., 2001 5.D. 70,7 10,
628 NW.2d 7235, 728). “The Department's conclusions of law are fully reviewable.” fd
The Court will review evidentiary rulings under an abuse of discretion standard.
Meldowell v, Citibank, 2007 8.1, 52,9 26, 734 NW.2d 1, 10 (citing Behrens v,
Wedniore, 2005 §.1D. 72,9 63, 698 N.W.2d 555, 5791 “An administrative agency is
tsually given a reasonable range of informed discretion m the interpretation and

application of its own rules when the language subject to construction is technical in
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nature or ambiguous or when the agency imerpretation is one of long standing.™  Pawl
Nelson Farm v. South Dakota Dept. of Reverie, 2014 8.1, 319 22, 847 N.W.24d 550
{citing Krsnak v. 5.0, Dep’t of Env't & Natwral Res, 2012 5.1, 89,916, 824 N.W.2d
429, 436).

ARGUMENT

1. The First Grievance:

The first grievance involves a written waming by Dean Schweinle provided to Dy,
Sweeney on January 29, 2021, A written warning is generally used afier a verbal
warming for similar conduct and before the Universaty would engage m mone formal
disciplinary action. The written warning comained two primary factual allegations at
issue in this appeal:’

1} “This letter is to address continued concerns with your practice of advising

students informally with information that iz not accurate,™

2) “[Y]ou have told students who need certification that they may enter student

teaching without taking the Praxas Core.”™

Dr. Sweeney dispules the factual basis of these statements.  The wntten waming alzo
contained two directives 1o Dr. Sweeney:

1} “immediately cease advising siudenis who are not formally assigned to vou as

adviseds™ and

2) “advising must strictly adhere to BOR. University and School of Education

policies. procedures and the university catalogs|.]™

" The parties stipulated to the redaction of portions of the waming to using owtdated
forms and improper advisement as to warving or substituting coursework, Appellant’s
Appendix 1. Thus, those issues are resolved.

1



Dir. Sweeney asserts that the written waming violated SDBOR Policy 4:38.C.3.1 and
LI1LLA as well as the USD Faculty Workload Policy.

A. The Circuit Court Did Not Err in Fiding that Dr. Sweeney Provided Inaccurpte
Information Regarding University Admission Requirements

Dr. Sweeney does not dispute that he advised a student that the Praxis Core
Examination 13 a requirement of the undergraduate teacher education program not the
graduate Multicategorical Special Education Program.™ See Appellant’s Brief 27, This
1 an inaccurate statement of the official written admission standards contained within the
University catalogs,

The course catalogs reflect the official published academic guidelines of the
Umiversity. As the 2020-2021 Graduate Catalog puls it, it is “the official source of the
iriversity s academic programes and courses."” SDBOR Policy 2.3.1 defines the
academic catalogs as “an electronic or printed catalog that provides degree requirements.
course requirements, and academic requirements of the university.” Appendix 15, This
court has held that “ulnder the Plan Meaning Rule. it a term “appears to be plam and
unambigious on its face. s meamng must be determined from the four comers of the
mstrument without resort to extrinsic evidence of any nature.” ™ Hally v White, 2006 5.1,
47,97, 715 N.W.2d 577, 580-R81{quoting Harksen v. Peska, 1998 8.D. 70, 9 15, 581
IN.W.2d 170, 173,

A plain reading of the University catalogs applicable at the time Dr. Sweeney's
statement was made establishes that the Circurt Court correctly upheld the Hearing

Examiner's determimation that Dr. Sweeney's advisement was inaccurate, The graduste

T Appendix 1. The University maintains a publicly available archive of published
academic¢ catalogs. Ses Archived 2020-2021 USD Graduate Catalog,
https://catalog usd edu/index. phpPeatoid =29
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catalog admissions requirements state that applicants who are not abready certified
teachers must “have completed all of the necessary admissions requirements for teacher
education at the University of South Dakota.™  Thus, an applicant may not be admitted
to the graduate program without meeting teacher education admissions reguirements, as
well as those requirements listed for graduate admission. The teacher education
admission requirements, contained within the undergradunte catalog, require among other
things that an applicant must have “passing scores on the Core Academic Skills for
Educators test™ (otherwise referred to as the “Praxis Core exam™)." Accordingly. the
Praxis Core exam 15 an admassion requirement for the graduate prograom. Dr. Sweeney
mcormectly asserted the Praxis Core exam was only required for undergraduate admission
Dr. Sweeney urges this Court to abandon this plain reading of the catalog by relving
on a past practice allegedly announced by former chair of the Curriculum & Instruction
Division, Nick Shaduk, on or around 20015, That past practice was to accept a Miller
Analogies Test or a GRE in hieu of the Core Praxis exam. Appellant’s Brief 26, BR 255.
. Sweeney testified that when Dr. Shudak left the University, Dr. Sweeney
“assum[ed]” the practice “had been passed on from Mick Shudak to Karen Kindle, from

Karen Kindle to Lisa Newland, from Lisa Newland to Gary Zalud™ TR 141, R 148, No

* Appendix 3. See Archived USD Graduate Catalog 2020-2021, Special Education
(AL ALY, “Admissions Information™,
hitps://catalog usd.edu/preview _program.phpfeatoid=30&poid=5T94&returnto=172% .
A Appendix 10. See Archived USD Undergraduate Catalog 2020-2021, School of
Education, “Admission 1o Teacher Education™ section,
hittps:/‘eatalog usd.edu/preview entity.phpZeatoid=298ent oid=1608& retumto=16T5 .
In addition to passing the Praxis Core, teacher education requires applicants to
auccessfully complete an oral communication course, have a cumulative GPA of at least
2,7, compleéte certain courses and Held experences, have 20 hours of validated work wath
yvouth and have their application reviewed by the Basic Programs Admission and
Retention Comimittee, Id

12



evidence was provided to support this assumption or that the practice ever complied with
the catalog,

Regardless of whether there had been a past practice within the Division of
Curriculum and Instruction, the alleged past practice does not comport with the plain
language of the published graduate and undergraduate catalog requirements in etfect at
the time the statement was made, Dean Schweinle was justified as the Dean of the School
of Education and Dr. Sweeney’s supervisor to explain in writing that faculty were
expecied to adhere to the published catalog requirements when advising students, Dr,
Sweeney’s confusion caused by any préevious chars” farllure to adhere to the catalog
language does not create ambiguity in the catalog, A finding of ambiguity. however,
requires more than the disagreament of two parties as to the meaning of a term.” Hafls,
2006 8.D. 47,9 7. 715 N.W.2d 577, 580 (citing Harksen, 1992 5.D. 70, 9 15, 581
NW.2d at 173) Any confusion surrounding whether past practices were acceptable was
resalved by Dean Schweinle asserting that faculty must follow the current, published
adimissions standards in the catalog.

The Cireuat Court was thus correct in upholding the factual findings of the Hearing
Examiner that Dr. Sweeney had provided incorrect mnformation regarding the published
academic admission siandards of the University. Appellant’s Appendix 21 (Finding of
Fact #21). Dean Schweinle was justified in commecling any ermoneolls past practice Lo
ensure it aligned with the current. published standards of the University. Her instruction
to Dr. Sweeney that “advising must strictly adhere to BOR. University and School of
Education policies, procedures and the university catalogs”™ was appropriate and justitied.

B. The Circunt Courl was Correct to Find that the Written Warning Did Mot Violate
D Sweeney's Academic Freedom

13



Academic freedom 15 not cloak of tmmunity to provide inaccurale information to
students, nor a tool for a faculty member to dictate to the University who will be advizsing
students regarding the Universities policies, procedures, and academic requirements. The
Circuit Court properly recognized the limitations of acadennc freedom and upheld the
Board of Regents™ determination that the written warning did not violate Dr. Sweeney’s
academic freedom under SDBOR Policy 1:11, or otherwise violate SDBOR 4:28 or the
university faculty workload policy.

In this instance. the University instructed Dr. Sweeney 1o “cease advising students
whao are not formally assigned to [Dr. Sweeney] as advisees.™ Appellant’s Appendix 41.
SDCL § 13-49-14 grants authority to the South Dakota Board of Regents to “employ all
officers, instructors, and employees™ of the various mstitutions under its control and to
“determine their number, qualifications, and duties[.]” SDBOR Policy 4:38 mirrors this
statutory authority, granting the mniversity “discretion in determining the responsibilities
of faculty i all ranks." Appellant’s Appendix 62, SDBOR Policy 4:38 is not a
guarantee of the activities that tacubty will be assigned. but rather a hist of potential
activitics that can be assigned to a faculty member, “the recognition and importance of
which will vary depending on the mission of the university. the role of the discipline
within the university s functions and the individual faculty member’s assignment].]”
SBOR Policy 4:38.C.6.1; Appellant’s Appendix 64. The advisement to Dr. Sweeney (o
cease advising students nol assigned to him was within the bounds of 8DBOR. Policy
4:3% a= a determination of his assigned responsibilities. and was also within the bounds of
the USD Faculty Workload Policy, adopted under SDBOR Policy 4:38.

This Court has recognized that “universities have an interest as emplovers "in

promoting the efficiency of the public services” they perform through their faculty
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members,” Farcheski v. Reiner, 2003 8.D. 108 132, 669 NW2d 487, 497 (quoting
Pickering v. Bd. of Education, 391 US_ 363, 368; 88 8.C0. at 1734-35 {1968)). “Under
the asgis of academic freedom, a university may “determine for itself on academic
grounds who may teach, what may be taught, how it shall be taught. and who may be
admitted to study.” Id. (quoting Sweezy v. New Hampshire, 354 11.8. 234, 263. 77 5.CL
1203, 1218, 1 L.LEA.2d 1311 (1937} (Frankfurter, J., concurring in result))

Many other courts, examimng this topic have recognized the appropriate scope of
academic freedom as protecting the academic exploration of content within courses
assigned and research pursuits, but that academic freedom does not invade on the
temritory of university administrators to efficiently administer a university. See Berg v
Bruce, 112 F.3d 322, 329 (%th Cir, 1997) (*Academic freedom is designed to “protect the
mdividual professor’s classroom method from the arbitrary interference of university
officials.”” Weiting Parate v. [sibor, 368 F.2d 821, B30 (6th Cir 1989)). Higgin v. Bd. of
Urustees, 489 N.E.2d 616, 630 (Ind. App. 1986) (% Academic freedom docs not
encompass matters mherently destructive of the proper functions of the
mstitution.™); Stastay v Bd of Trustees of Cent. Washington Univ., 647 P.2d 496, 504
{Wash. App 19820 Academic freedom does not mean freedom from academic
responsibility to students, colleagues and the orderly administration of the university, ™),
MoFlearmey v. Univ. of llinals at Chivago Circle Campay, 612 F.2d 2835, 288 ("th Cir.
1979 * Academic freedom does not empower a protessor to dictate to the University
what research will be done using the achool's facilities or how many faculty positions will
be devoted to a particular area. ™). These interpretations of the practical limntations of
academic freedom align with SDBOR Policy 4:38, which grants the University authority

tor assign dutics to faculty of all rank, and SDBOR Policy 1:11, which indicates tha
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*[t]he concept of freedom should be accompanied by an equally demanding concept of
responsibility.”

The Circuit Court appropriately determined that BOR Policy 1:11{ 1)(b) defines
academic freedom, and that such definimtion & “confmed 1o teaching, leaming and subject
matter.” Appellant™s Appendix 9. SDBOR Policy 1:11 dees not guarantee any night to
faculty 1o advise students or prospective students as 1o program reguiréments or
University policies, as correctly noted by the Circuit Court.  Appellant’s Appendix 9
{*Mo portion of the policy can be construed to address the advisement of students as to
mversity pohicies and procedures and Dr. Sweeney has not cited a specific provision of
this policy or any other persuasive authority in support of his academic freedom
argumem.”). Rather, SDBOR Policy 1:11 grants academic freedom m line with the First
Amendment concept of academic freedom recognized by the courts, within the realm of
course mstruction and scholarly research.

Early in this gnevance, Dr, Sweeney repeatedly referred to the term *advisor
diseretion.” requesting i his requested relief that policies be adopted that recogmize
advisor discretion. There 15 no such blanket term applied o academic freedom n
SDBOR Policy 1:11. Neither BOR Policy 4:38, nor the USD Faculty Workload Policy
{in using the term “teaching”™ to describe the categories of workload that may be assigned
Lo a faculty member or given recognition in evaluating facalty ) expand this concept of
academic freedom described in SDBOR Policy 1:11.

Allowing faculty to present “differing and sometimes controversial points of view™
{see SDBOR Policy 1:11) to students regarding program requirements or university
policies would prevent the University from giving consistent information to students.

This expanded interpretation of academic freedom would significanthy interfere with the
16



efficient operations of the umiversity, Telling a student there 15 “no agreed upon policy,”
even if the faculty member personally doesn't agree with the policy. might reasonably
lead a student to believe there is no requirement, when one does exist. As Provost
Hackemer testified, “[s|tudents view faculty as authority figures.” TR 140, R 148,

This Court should refrain from applying an interpretation of academic freedom that
would eliminate the University and Board of Regents” ability 1o determine the roles of
faculty, mchuding the scope of “out-of-class consultation™ appropriate for the orderly
admimstration of the public universities of this State. Instead, the Count should rely upon
the University and South Dakota Board of Regents to apply a reasonable mterpretation of
academic freedom, as was upheld by the Circuit Court in this case.

In sum, Dr. Sweanev failed 10 show that the written waming and directives directly
affected the terms and conditions of his employment, Before and after the letter of
warning was sent, the Universzity had the ability to assign duties, or not assign duties to
Dr. Sweeney, Likewise, hefore and after the letter of waming, Dr, Sweeney had an
obligation to give accurate advice to students assigned to ham regarding the University’s
official pohicies, procedures, and handbooks, In short, the action of the University did not
“directly affect terms and conditions of emplovment for the individual employee.”
SDBOR Policy 4:7.C.3. The Circuit Court was correct in upholding the decision of the
South Dakota Board of Regents, rejecting the grievance on these grounds.

C. Substitution Versus Waiver

In compromise of disputed facts and to expedite review by thizs Court, the parties
entered into a Stipulation Agreement that the BOR would retract the Factual allegation
that Dr. Sweeney had incorrectly advised students that they may waive a course due (o

prior work expenence or coursework. Appellant’s Appendix 1. Dr. Sweeney agreed to
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dismiss the portions of his grievance and admimistrative appeal relating to those
allegations. Accordingly. the Court should not entertain this argument as the issue is
maool.

IL The Second Grievance

In the second grievance, the Circuit Count appropriately found that Dr. Sweeney had
Fatled 1o carry his burden of proving that the assignment of the additional Two-credit
SPED 260 Course for the Fall of 2022 violated SDBOR Policy 4:38 or the 2021 USD
Faculty Workload Policy. Becauze the second grievance involves a non-disciplinary
matter. Dr. Sweeney as the grievant bears the burden of proving a mismierpretation.
misapplication, or violation of a specific term or provision that directly affected the terms
and conditions of his employment. SDBOR Policy 4:7.10; Appellant’s Appendix 54,
Dr. Sweeney asserts “that the administration miscaleulated his workload credits, by
misapplving BOR Policy 4:38.C.2 and the USD Waorkload Policy, and by the failure to
engage in any discussion about workload.” Appellant®s Brief 28,

A. The Circunt Court Corvectly Decrded that Dr. Sweeney Failed to Prove the
Asstgnment of the Additional Course Violated Current Workload Policies

The Crreunt Court first correctly determined that the Dr. Sweeney had not carmed lis
burden of proving that the University vielated SDBOR Policy 4:38 or the 2021 USD
Faculty Workload Policy. The stated purpose of SDEOR Policy 4:3% 15 "10 describe the
Board™s expectations for faculty n performing their work duties.™ The Policy does not
set forth any maximum limit on hoors worked, but rather states as an expectation that
*Faculty members will be expected to undertake an effort equivalent to that needed to
deliver 30 workload units.”™ SDBOR Policy 4:38.C.2. The Policy goes on to sav that

“Cirgdinarify each work load unit cormresponds to approxamately three (3) hours of effort
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per week.”  fd (emphasis added ). As with other salaricd employees, it can be expected
that hours worked can fluctuate depending on the vear, month, or day. The percentage of
workload allocated to each area of work may be adjusted by the administration, within
their “substantial authority to select and detenmine the relative importance of vanous
activities in the areas of teaching, scholarship and creative activity. and service.”
SDBOR Policy 4,38.C.2, The Policy is, as a whole, about expectations that faculty are
evaluated upon, not hmitations. However, even if Policy 4:38 is construed to set a hard
it of 30 workload units, the Circuit Court correctly found that Dy, Sweeney failed 1o
prove a violation of policy.

Upon the filing of the grievance in this case, Dean Schweinle provided Dy, Sweeney
with a calculation of the teaching workload credits for courses assigned to Dr, Sweeney
In her calculations, Dean Schweinle ealculated that Dr. Sweeney had been assigned a
teaching workload of 15.5 credits, R2, BE 124, The Circunt Court examined these
calculations and upheld the BOR "s determmnation that Dr. Sweeney failed to establish by
a preponderance of the evidence that Dean Schweinle’s caloulations were incorrect, or
otherwise establish that the work assigned e¢xceeded some limatation in policy.
Appellant’s Appendix 14.

In addressing each of the points of alleged error/miscaleulations raised by Dr,
Sweeney. the Circuit Court determined that Dr. Sweeney s arguments were not supported
m evidence or the plain language of policy. The Ciroutt Court first rejected Dr.
Sweenev's argument that Dean Schweinle violated policy by not giving him a prorated
credit for supervising one teacher candidate. Appellant’s Appendix 12. The Court
correctly found that the 2021 USD Workload Poliey did not guarantee a prorated

workload calculation for supervising less than three teacher candidates, Td.
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The Court also comectly determined that Dr. Sweeney was not enfitled to workload
credit for supervising practicum and intemship experences. Appellant's Appendix 13
The 2021 USD Workload Policy provides the dean with discretion to assign additional
workload credit “where supervision of internships and field experiences is
disproportionate]. " Appellant™s Appendix 30. However. even if Dr, SBweeney believes
Dean Schweinle should have exercised this discretion and granted him additional
workload credit, the Circuit Couit correctly noted that D, Sweeney mtroduced no
evidence that his supervision was disproportionate 1o that of other faculty members.

As to supervision of dissertation students, the 2021 Workload Policy again mives
Dean Schweinle discretion in granting workload credit “where mentorship of these
projects is disproportionate within a division/program(.]” Appellant’s Appendix 51, Dean
Schwemle granted him 1.5 workload credits for these assignments. The Circuit Court
correctly noted that Dr. Sweeney failed to provide evidence that his mentorship was
disproportionate within the division or program. Appellant’s Appendix 13. Dr, Sweeney
argies to this Court that Dean Schweinle™s grant of 1.5 workload credits for the academic
vear was “arbitrary and capricious.” Appellant’s Brief 34. Dr. Sweeney, however, Fails
to cite any basis in policy for his own caloculations of 168 credits for first semester and
24 credits for second semester. R2, 132, Dean Schweinle appropriately used her
discretion granted within policy to gramt 1.5 worklead credits.

Mext, the Circuit Court correctly noted that Dr. Sweenev should not be given teaching
workload credits for serving as a co-advisor to a student group. Appellant™s Appendix 13.
Dir. Sweeney argued below that this co-advising should have been granted teaching
workload credit. R2Z. BR 72, TR 62, SDBOR Policy clearly states that advising student

groups is considered as part of the service workload of the faculty member, not the
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teaching workload. SDBOR Policy 4:38,C.6.3.1; Appellant’s Appendix 66-67 (histing
under Service to the Instiiution “coordination, advisement and supervision of student
organizations or student activities™), The Circuit was comrect in rejecting Dr. Sweeney's
argiment that it should be calculated as teaching workload.

The Circuit Court also correctly rejected D, Sweeney’s argument that he should have
been given teaching workload credit for ime spent preparing for a course he had never
taught before and online course preparation. Appellant’s Appendix 14, The Circuit Court
correctly noted that the Workload Policy does not provide for an award of teaching
workload credits for these preparations. Id.

Lastly, and perhaps most importantly, the Couort rejected Dr. Sweeney’s arguments
that Dean Schweinle incorrectly calculated Dir. Sweeney s course teaching workload
caleulations. Appellant™s Appendix 14. Throughout this grievance, D, Sweeney has
azserted varving, and at times contradictory, caleulations as to how many workload units
had been assigned to him. None of the calculations presented by Dr, Sweeney have been
supporied by evidence or current policy.

Dir. Sweeney states to this Court that “[h |e testified about how he calculated his
teaching workload at 3351 workload wnits, with the new course added.”™ Appellant’s
Brief 38. In his testimony, he referenced his calculations were “based upon the workload
calculations within Digital Measures.”™ R2, TR 32, BR 62. The documentary evidence
provided 1o the Hearmg Examiner. contaiming his own calculations of workload.
calculated 31 workload unites for the academic vear. B2, BR 132, This 31-workload unit
caloulation by Dr. Sweeney was for total workload. not just teaching workload. fd With

the addition of SPED 260, this would be caleulated at 33 waorkload units,
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To this Court, Dr. Sweeney presents a new number, stating that the record reflects
that “it’ the workload credits are added up, there were 20.66 for Fall, 2022, BR 147, and
19.17 for Spring, 2021, BR 146-147." Appellant’s Brief 34-35. The portions of the
record cited by Dr. Sweeney ofTfer no discemible support for this assertion, in evidence or
m policy. The matter under dispute in this grievance s whether the addition of SPED
200 in Spring Semester of 2022 violated BOR policy by exceeding teaching workload
himits for Academic Year 2021-2022 { Fall 2021 semester and Spring 2022). The exlubit
referenced, at BR 146-147 does not even list his teaching assignments for Spring 2022,
A the Crircmt Court noted. “Dr. Sweeney s submissions to this Court cite no authonty
for his caleulations,™ Appellani’s Appendix 14,

Dr. Sweeney's own calculations of workload found at BR 132, which were presented
to the Hearing Examiner, were not based on the 2021 USD Faculty Workload Policy,
Dy, Sweenev’s heading to those calculations, which he presents again to this Court,
indicate the calculations are “hased upon the 2006 School of Education Workload Policy
and Formula with revised calculations for dissertation and thesis hours adopted m May of
20018 as well as past practice for additional duties|. |” Appellant’s Briet 34 (citing to R2,
p. 40 of Ex. 1 (BR 132)). During the first three steps of this grievance, Dr. Sweeney
asseried that the 2021 USD Faculty Workload Policy was not properly adopted. and thus
Dr. Sweeney applied previous workload policies and formulas, or relied on past practice
utilized under those tormer policies for his calculations. See R 104 (Step Three
Cirievance, stating “There is no authority cited, and none in existence, for following the
document entitled “2021 Workload Policy™) R. 118 (Btep Two Grievance stating “Until
the 8D BOR approves the new USD Workload Policy. Dean Schweinle should err on the

side of caution by using the 80 BOR s approved USD Workload Polioy with Addendums
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of January 20127 B 131 (Step One Grievance stating “there appears some controversy
over whether the South Dakota Board of Regents fully accepted the changes m policy at
the University ™). Dir. Sweeney based his argument and calculations on the mistaken
belief that the 2021 TUSD Workload Policy would not be effective until approved by the
South Dakota Board of Regents.

Despite eventually abandoning this unsupported argument, Dr. Sweeney mamtained
reliance upon the calenlations he made at the earlier stages of this gnevance-calenlations
based on superseded policy (R2, BR 132). Dr. Sweenev relies on these same unsupporied
calculations to ask this Court to overturn the decisions of the Board of Regents and the
Circuit Counrt and conclude that his workload assignment exceaded some limit found in
current policy, Application of cumrent policy to Dr. Sweeney s own calculations as to
course teaching workload reveals significant Naws in his calculations.

The 2021 Faculty Workload Policy states that “Each course credit generally equates
to | workload unit, provided the course meets the minimum cnrolbment requirement 7 or
hias been approved as an exception to the Small Section Lamutation rule as defined in
BOR Policy 5.17.4.7 Appellant’s Appendix 44, Ignoring the 1:1 course credit hours 1o
workload umt ratio stated in policy, Dr. Sweeney incorrectly applied a 4:3 ratio of
workload credits to course eredit hours for graduate courses, Thus, he calculated SPED
T03 as 4 workload units, for a three-credit course. B2, BE 132, He calculated SPED 730
as 2.66 workload craedits for a two-credit course. fd He also caleulated 4 workload credits
for SPED 715, fd SPED 715 is a two or three credit course as provided in the USD
Catalog - the credit hours depend on how students enroll. R2, BR 101, Although Dy
Bweeney testified that he “was assuming™ that students were taking SPED 715 as a three-

credit course (R2, BR. 71, TR 61), he went on to adimit that he had “no specific indicator™
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of whether students were enrolled in the course as a two or three credit course. R2, BR
T2 TR 62 D, Sweeney did not provide any evidence that Dean Schweinles caleulation
of SPED 715 as two workload units for a two-hour course were incomect, other than a
statement of his own assumpiions as to how students were enrolled. Dr. Sweeney thus
failed to carry his burden of proving that any students were actually enrolled in SPED
T13 a5 a three-credit course.

Adjusting Dr. Bweeney's own assertion of workload caleulation of 31 workload units
{BR 132) down by these 3.66 workload units. Dr. Sweeney would have been assigned
27.34 total workload wmts {including teaching, scholarship. and service) before the
addition of the 2-credit SPED 260 course, Adding the two-credits for SPED 264, Dr.
Sweenev's assignment would still be within the 30 workload unit guidance set forth by
SDBOR Policy 4:38 Accordingly. this Court should affirm the Circuit Count’s
determination that Dr. Sweeney failed to carry his burden of proving that the workload
policy had been violated, and that the assigned workload was within any limits set forth
vy porhacy.

B. The Circuit Court Appropriately Dismissed Dr. Sweeney’s Grievance that

Failure 1o Discm*eﬂnrhinad Aggigmment af Annual Evaluation Affected the
Terms and Conditions of His Employment

The Circuit Court dismissed the second grievance as 1o Dr. Sweeney’s assertion that
the University violated policy when there was not a discussion of workload at his annual
pertormance evaluation. The Circuit Court was correct in linding that the allegation did
not assert a vielation of policy that affected the terms and conditions of Dr. Sweaney's
emplovment. It is unclear whether Dr. Sweeney assigns this dismissal as error by the

Circuit Court. He simply asserts that the lack of commumication “was not prejudicial

until Dr. Sweeney was ordered to teach SPED 260.7 Appellant’s Brief 30, This Count
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should uphold the dismissal of Dr. Sweency's gnevance as to failure 1o engage n
discussion of workload during the annual evaluation, as he provides no support for an
assertion that the Circuit Court erred in dismissing the grievance.

The policy stated a permissive “should™ as 1o the discussion, and as such was not a
“term or condition™ of his emplovment for which he could grieve. See SDBOR. Paolicy
4:7.C. 3. This issue was reviewed by the Crouit Court and it appropriately dismissed the
grievance as to this 1ssue. Appellant’s Appendix 14-15. Alternatively, the Circwt Court
appropriately found that the discussion waz not mandatory, and thus no policy was
violated. Id

The 2021 USD Faculty Workload Policy does not set forth a mandatory discussion of
all fiture course assignments at the time of annual evaluation. Rather, the Hearing
Examiner appropriately noted that the policy provides, “Discussion of workload betwaeen
a faculty member and chair should occur az an intagral part of the annual pedformance
evaluations, since worklead and performance expectations are hinked,” Appellant’s
Appendix 32, Courts from other junisdictions have specifically held that the word
"should" 15 permissive, and not mandatory. See United States v. Messing, 382 F.3d T4,
711 {Tth Cir 2004 ) (finding that a change of jury instructions from "may find" to "should
find™ had no effect because "[e]ither wording is permissive, not mandatory. “Should may
be stronger than ‘may’ but the difference, in practice. s meaningless." ), Lambert v. Ansiin
Tadl, 5344 F.3d 1192, 1196 (11th Cir.2008) (noting that “should™ indicates “permissive,
rather than mandatory language™). The policy uses the term “should.” not ““shall™, and
thus the Circuit Court was thus appropeiate in finding that a mandatory discussion was
not imphcated by the policy.

1. The Third Grievance



A. The Circuit Court Correctly Determined that D, Sweeney Failed to Prove that
the Assignment of Service Duties to the Umversity Was Retaliatory

Inn his third grievance. Dr. Sweeney asserts that the assignment of service duties in the
2022-2023 academic yvear were retaliatory, in violation of SDBOR Policy 4:7. The
Circuit Court correctly found that Dir. Sweenev’s assignmenis were in line with SDBOR
Policw 4:3% and that Dr. Bweenev failed to establish causal link between the aszigmments
and his prior grievances, or that the legitimate, non-retaliatory reasons for the
assignments were merely pretexual. Appellant’s Appendix 16.

This Courl has not had opportunity to establish an appropriate burden analysis for
proving retaliation under SDBOR. Policy 4:7, which states that “Neither the institution
nor the Board of Regents will retaliate or effect reprisals against any faculty member for
processimg or participating m a grievance.” Appellamt’s Appendix 35, In the context of
diserimination, this Court has determined that to prevail on a retaliation claim, a plaintiff
must generally show that he 1) engaged in a protected activity, 2) the emplover took
adwverse action agamst lm. and 3) there 15 a cansal connection between the protected
activity and adverse action. Williams v. 8 Daborta Dep't of Aeric, 2010 8.D. 19,9 14,
779 N.W.2d 397, 402 (eting Codemom—Samfucer v, Sec., UL5 Depr. of Health and Human
Serv., 754 F.Supp. 209, 216 (D.D.C.1991). Because the grievant bears the burden of
proving violation of policy under SDBOR Poliey 4:7, it appears appropriate for this Court
o apply the burden-shifting analyais from AfeDamme! Donglas, applied by this Court in
Dravig v, Wharf Res, (USA), Inc, 2015 8.1, 61,9 17, 867 N.W.2d 706, 713:

the complamant carmies the initial burden of establishing o prima facie claim by the

preponderance of the evidence. See MeDonnell Donglas, 411 US. at 802, 93 5.Ct.

at 1824; Lowd v. Fiv—Vee Food Stores, 2006 8.1D. 70,97 18, 720 N.W.2d 443, 449

S I the complainant succeeds in establishing a prima facie case, the burden then

shifis to the “emplover to articulate a legitimate, nondiscriminatory reason for the
emplovee's rejection.” MeDonnell Douglas, 411 LS. at 802, 93 5.C1, at 1824,
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Finallv, if the employver camrics this burden, the burden shifis back o the
complamant to establish “that the legiimate reasons offered by the [employer]
were not its true reasons, but were a pretext for discrimination.” Burdine, 450 US.
at 253, 101 8.Ct. at 1094 (citing McDomnel! Douglas, 411 ULS. at 804, 93 8.C1 a1
1825).

The Hearing Examiner found that the reasons for the assignment included that the
College of Education had undergone a reduction in force, faculty were taking on new
responsibilities within the Department, and there was no faculty member previously
assigned to this new work. Appellant’s Appendix 32 (FOF #200. Dr. Schweinle testitied
that she believed Dr. Sweeney was qualified to undentake the new work in licensure
review, TR 102. BR 33. She simalarly testibied that to her knowledge. no other faculty in
the School of Education had extensive training or background with that particular duty of
licensure review. TR 104, BR 33. She also behieved that Dr. Sweeney was umquely
qualified 1o assist with the Headstart analvsis. R3, TR 103, BR 33,

Applving a burden-shifting analysis, the Circuit Court found “the University has
produced a legitimate, non-retaliatory reason for the work assignment.” Id. In placing
the burden back upon Dr. Sweeney to prove pretext, the Circuit Court held that “Dr.
Sweeney has failed to produce any evidence bevond his own speculation that the stated
reasons are merely a pretext for the retaliation.™ 1d.

Dr. Sweeney asseris that applying the rale in Kraizer v. Rochwell Collins, fne, 39%
F.3d 1040, 1046 (8th Cir. 2005), when there is direct evidence of retaliation “the burden
rests with [emplover] to show that it more likelv than not would have made the same
deciston without consideration of the illegmtimate factor.” However, application of this
standard disregards the SDBOR Policy which gives rise to his grievance, SDBOR Policy

4:38, which provides that “in all other cases [except those concerning discipline or a

termination] the burden of proof will rest upon the grnievant,” App. 56, This grievance
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does not involve disciplinary action or a termination, and thus the burden remains on the
grievant Lo prove “a violation of a specific term or provision of Board policy[.]” SDBOR
Policy 4;7.C.3, App. 54.

Even il the direct evidence standard 15 emploved. the Circuit Court was correct in
finding unpersuasive the “direct evidence™ of retaliatory motive asserted by Dr. Sweeneay.
The Eighth Circuit’s analysiz of direct evidence in discriminatory animus is persuasive in
this examination. Direct evidence mcludes “evidence of condoct or statements by
persons involved in the decisionmaking process that may be viewed as directly reflecting
the alleged discimmatory attiude.” where it 15 sufficient to support an mberence that
discriminatory attitude more likely than not was a motivating factor. Rodabangh v Zip
Feed Mills, fnc., 997 F.2d 444, 449 (8th Cir, 1993) (imternal citations omitted). But “stray
remarks in the workplace,™ “statements by nondecisionmakers,” and “statements by
decizionmakers unrelated to the decisional process™ do not constitute direct evidence. Jd,
{mternal citations omitted),

The Court appropriately Tound that President Gestring’s commments in her grnevance
respomse were not “direct evidence” of refahatory motive by Dean Schweinle in making
the assignments. President Gestring's comments reflected that Dean Schweinle had
legitimate, ongoing concern for Dr. Sweeney advising students not assigned to him as an
advisor, and that “[a]t this time, it was determined that |Dr. Sweeney "s| face-to-Tace
instruction of students was not the best uge of University resources for the efficient and
effective delivery of services.” R3. BR 62, Simply because Dr. Sweeney had grieved the
fact that he was given a written waming about nusadvising students does not obviate the
responsibility of the University to address that concern and efficiently provide accurate

mformation to students, Additionally, Dr. Sweeney provided no evidence that President
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Gestring was involved i the decisions of assigning faculty member dutics 1o meet
department needs. Accordingly, he did not establish direct evidence of retaliatory motive
or pretext,

Dr. Sweeney further asserts as direct evidence that President Gestring alleged that
he was one who “is unable to leamn and take on new responsibilities[.]” This comment
must also be taken in comteyt. President Gestring was addressing the assertion m D,
Sweeneys grievance that assigning him the duties violated SDBOR Policy 4:38 because
the duties “would constitute a dramatic deviation from [his] past role and
responsibihities[.]” R3. BR 3. He requested as remedy that he be reassigned to a 60%
teaching role as he had been assigned in the past. B3, BR £5. Prezident Gestring prefaced
her comment with “To limit fiture workload assignments to those activities assigned in
the past would lock the University into the past. preventing necessary change to meet
current and future needs,” K3, BR 68, This statement did not reflect retaliatory
animosity, but rather the impractical outcome of Dir. Sweeney s interpretation of the
workload policy. President Gestring’s comments simply reflect the practical hinmtation
that the workload pohicy could not, and cannot, be read to mean that assignments musl
follow what had been assigned in the past. Faculty must be expected to take on new
responsibilities within the categories of teaching. service, and scholarship to meet the
changing goals and prorities of the Univemsity. Accordingly, the Circuit Court was
correct to conclude “that Dr. Sweenev's reliance on President Gestring’s response in his
erievance appeal process is not relevant to whether the April 8 assisnment was
retaliatory.” Appellant’s Appendix 16.

Similarly. Dr, Sweeney puts much weight on the fact that Dean Schweinle

mformed him that the assignments wers “not negotiable™ and that one of the reasons she
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stated this was that “he’s previously opposed workload assignments.” Appellant’s Brief
49, Dean Schweinle stated this to make clear that assignments were nol a negotiation,
and did not require the faculty member’s acceptance. There is mot a negotiation element
built into SDBOR Policy 4:38 or the 2021 USD Faculty Workload Policy. Policy 4:38
requires the university to “establish workload policies in consultation with the taculty.”
BOR Policy 4:38.8.2, Appellant’s Appendix 61 (emphasis added), The LS Faculty
Workload Palicy simlarly reguires consultation with the faculty when revisions to the
document are made. Appellant’s Appendix 44, Neither policy mandates negotiation with
mdividual faculty over assigmuents. However, Dr. Sweenev believes workload
agsigmnents should require negotiation. See R3. TR 25, BR 14 (Dr, Sweeney testifying
that “waorkload should be. vou know, in consubtation with the faculty. Now that would
mean there would be give and take, there would be negatiation...”) The policies require
no auch negotiation, and a faculty member’s formal or informal opposition to pravious
workload assignments does not create that ohligation. Supervisors must be able to assign
faculty duties for the efficient adimmsiration of the educational programs of the
Umiversity. Accordingly, Dean Schweinle™s comments were consistend with policy and
do not support a finding of retaliatory mative.

Dr. Sweeney has requested as his precise relief sought that the “grievances should
have been sustaimed. The Circunt Court should be reversed.” Sustaining the grievance
would signiticantly upend the academic decisions of University in determining the
relative qualifications of its facultv members and deploving those faculty to efficiently
carry out the academic work of the University. This s inconsistent with the statotory
authority of the Board of Regents to govern the institutions under its control under SDCL.

§ 13-49-3, and to determine the duties of officers, instructors and employees under 3DCT
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§ 13-49-14. It 1= also inconsistent with BOR Policy 438, which grants universities the
authonty to determine the duties of faculty of all ranks. This Court should exercise
extrems caution in entertaining Dr. Sweeney’s grievance, rejected by the South Dakota
Board of Regents, the body tsked with overseging the public universities and
determining how best to assign duties to faculty to camry out the mission of the
mstitutions under s control, Accordmgly. the Court should upheld the decision of the
Circuit Court.
CONCLUSION

The written waming provided to Dr. Sweeney did not violate policy affecting the
terms and conditions of employment. Dr. Sweeney failed to prove in policy and evidence
that the assignment of the fwo-credit course exceeded some limitation of workload found
i policy. The assignment service duties did not violate applicable policies and Dr.
Sweeney failed to prove that the as=ignments were made in retaliation of previous
grievances, Accordingly. the decision of the Circurt Court should be upheld, and the

requested relief by D, Sweenev rejected.

Respectfully submitted this 27th day of June, 2024,

Anthony 1. Franken

General Counsel

University of South Dakota,
South Dakota Board of Regents
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The University of South Dakota 2020-2021 Undergraduate Catalog

| Archived Catalog]
2020-2021 Undergraduate Catalog

University of South Dakota Undergraduate Catalog 2020-2021

The Catalog is the official sounce of the university's ecademic programs and cowrses, The catalog should be used a5 o guide, in
collaboration with an academie advisor, in planning a course of study aed In meeting requirements for graduation. The definite source
for most current University of South Dakota policies may be accessed at; Univepsify Policies, University of South Dakota i governed by
the laws, repelations, and polleies of the South Dakots Board of Regents (SDBOR) and the State of South Dakota. SDBOR policies may

ba atcessed at; Policy Sanunal,

Per SDBOR Paolicy 2120 (hitps://'vww sdbor edn/policy/documients2-20 pdih

The information contained in this extalog is the most securate available at the time of publication, bul changes may
become effective before the next catalog is published. It is nhimately the student’s responsibility to stay abreast of
current repulations, eurrieula; and the status of spectiic programs being offered. Further, the University reserves
the right, as approved by the Board of Regents, (o modify requirements, curricula offerings, and charges, and bo
add, alter, or delete courses and programs through appropriate procedures, While ressonable efforts will be made
te publicize such changes, a student is encouraged to seek curvent information from appropriate offices.

Flease note that the University reserves the tight to chonge gradustion or other seademis requirements where changes ars necessary o
comply with Board of Regents policy directives, to meet external demands relating to accountability or scereditation standards, o
reflest carricubum changes or substitutions or o fmplement evolving discipline requiremnents in major fields,

Notice of Nondiscriminatory Policy

In aceardance with the Sauth Dakata Board of Regenis Palicy 1219, the institutions uader the jurisdiction of the Board of Regents shiall
nifer egual opportunities in employment and for acocess to end participation n educational, extension and other mstitutional services to
all persons qualified by academic preparation, experience, and ability for the various levels of employment or academic program or
other institutional sepvce, without discrimination based on sex, race, color, ereed, national erigin, ancestry, citizenship, gender, pender
identification, transgender, sexual orientation, religion, sge, disehility, genetic information or veteran Statug of any other satus diat
may become profected under law against discrimination. The Board reaffims s commitrment to the objectives of affirmative action,
equal apportunity and non-discrimination in accordance with state and federa! lnw. Redress for alleged violations of those laws may be
parsaed at law of through the procederss established by the provisions of 1318 of this paliey. For additionz! information, plesse contact
the Director, Equal Opportunity and Chief Title TX Coordinator, Jean Merkle, 205 Slagle Hall, Vermilhon, 5D 57069 Phose: pns-658-
4665 Email: Jean Merklodmasd eduy

Admiz=sion decisions are mede withont regard to disabilities. All prospective students are expected to present academic credentials ot or
above the minimum standacds for sdomssion and mest any technical standards thet may be required for admission to a specific
program. T you are a prospective student with & disability and need asgstance or accommadations daring the admissbonfapplication
process, please contsct the Director of Disability Services, Karen Gerety, The Commons Room 116, USD, Vermillion, 8D 57065, Phomne:

605-658-3745 Fax: 6o5-677-3172 E-Mall: disabilitvsesvicessugd edu,

Federal Law prohibits diserimination on the bans of dieability (Section o4 of the Rehabilitation Act of 1973, The Americans with
Disabilities Act of 1900}, and the Americans with Disabilities Act Amendment Act of 200G, The University hos deaignated Chesyl
Thahrt, Chicf Information Offiear, as the Coprdinator to monitor compliance with these statutes. This obligetes USD and Ms. Tiahet to
provide equal acesss for all persons with disehilities,

Diversity and Inclusiveness Statement

The University of South Dakots is committed to becoming a regional lesder in diversity and inclusivencss imitintives and the practice of
Inchglve Excellence.

Diversity and inclosivenass, hallmarks of & twenty-fipst centary Institution of bigher education, are essential alements of the Univarsity
of South Dakota's future, Members of diverse groups possess gifts, tabents, expenences, histories, and coltures that allew them bo make
waluable contributions to the educational mission of the institution and to afl these associzted with the institufion, A rich mixture of
cultures contribates to a positive and vibrunt campus climate that benedfits all stadants, Furthermers, diveraity and inclociveness are
asscts that can be wtilized to help prepare all students for living and working in an inereasingly complex and global society, Accordinghy,
gender, recefochnicity, socio-ecomomic stamus, sexpal ovientation, religion, disability, weteran’s statos, fret-generstion stztus,
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natbopality, dtizenship, age, and other personal and soelal dimensions are respected and alse highh-valued at USIDy, where we rontinoe
working to ensure that diversity and inclusiveness pervade every lovel of the University,

Acknowledging and paying particalar attention to our strong historical and cultural Native Ameriean roots, USD iz committed to
strengthening exsting relationships and developing new relationships with Native American tribes, organizations, and communities
within the stete, the region, and the nation.

USD 15 ales corumdited 0 graduating ghobally-aware students wive are leaders in working with people froom diverse backgroands. An
extremely important element of this commitment is USINs internstional focus, USD continwes to provide and baild intermnstiamsal-
focused #pmtiﬁ euch as study abroad and student sechange, while, also contineing to recruit and retain an incressingly-lorge and
culturally- group of international students who contribute to a vibrant and diverse campus commemity where everyone belongs.

UED iz commitied 0 & systematic, intentional, comprehensive, and holistic appreach to diversity and inclusiveness. Approved by
Executive Committes on March 14, 2043,
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University of South Dakota 2020-2021 Graduate Catalog
| Archived Catalog]

Special Education (M.A.)

s dnmbssions [afonat

Typically stwdents soek the Master’s degres in Special Edweation while pursning cerlification in one or more areas. & degres of
flexibility provides additional opportunities for those not needing or wanting certifieation. $tudents wishing 1o pursoue a Master of Arts
degree in Speclal Education must sclect from the following specializations: Advanced Specialist in Disabilities, Early Childhood Spectal
Education, or Multicategorical Special Edueation K-12. Stadenta are encouraged to disowss program specializations with an advisor at
the time of adnyigion to the progeam.

NOTE: Students who do not hold sither elementary or secondary sducation certification may oaly pursuse the Multicatogorical
specialization and will need to complete additional covrsework and certitication requirements for initial teacher certification. A serles
of Praxis tests are required for sncoessfil completion of the program and to earn initisl tesching certifieation in the skate of Sauth
Dakota. Students pursuing mitial teacher certification will need to pass the Praxis I Special Education Core Emowledge, and the
Principles of Learning and Teaching (PLT) expm for successful eompletion of the program and teachey Heensure, Students who de pot
possess certfication will need to have completed all of the admission requirements for teacher edusition at the University of South
Dakota. Students who are secking teacher certifieation are encouraged to meet with an advisor for clarification.

Master of Arts, Special Education Plan B (non-thesis): Total 30-34 credit
hours

M.A. in Special Education - Advanced Specialist in Disabilities (ASD)
Specialization: Total 30 eredit hours

Major Area Coursework

ASI u-'pmal.lnllun core required course work:

alg g crhra

5_1 i tnE or hs (3 l.t'-n]ll:hnnrs
&Eﬂﬂmﬂﬂﬂlwﬂmmﬂmﬂrmmmﬂm 2 to 3 cr hrs

ptiog 2 or hrs

Supporting Area Coursework

+ EDER 761 - Graduate Ressavch & Desjgn (€ 3 or hrs
» SEED 688 - Student Teachipg (C) 1-8 cr hrs (4 er hrs required )
ml

s Electives appioved by advasor (Plan A studenis can take 4 lwours of Thesis credits here) gorhrs

Accelerated Master's Program: B.A. or B.S./M.A.
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Up to 12 eredits applied toward the B.5. program may be nsed to satisfy graduvate credit in the Special Education, M.A -
Adwanced Specialist in Dizabilities (ASDY) specialization, M.A., Plan B (nea-thesis) option.

The: following restrictions apply:

at, Dud-listed courses taken at the so0-leve] can be applied to both the BoA or B.5, and M.A, degrees. Dual-listed
comrses must be taken at the zoo-laval,

b. The student must apply te, and be admitted to, the sceeleratedagram prior to taking courses to be credited Loward the
arvelerated program,

. No courses ialeesy prior to admission o the aceelerated program may be counted toward an acceleraied gradoate
degree,

d. Cousges that are “double counted” most be approved by the program coordinator for inchesion in the program of study
prior o registration fof the course or the credits will aot be applied towand the accelorated praduate degree.

a. Omly coarses taken at the student's home instiiution are elbgible for sccelerated programn ervedit. Mo transfesred
courses from other mstibabons will be aflowead to coant toward the accelerated master’s degree,

f. Stadents admitted to the sceelerated BMA. Program may be allowed to register for all courses inchoded in hisfher
program of study and these credit hours may apply to both endergraduate and graduate degrea requirements.

M.A. in Special Edueation - Early Childhood Special Education (ECSE)
Specialization: Total 33 credit hours

Major Area Coursework

ECSE speeialization core required course worls:
+ BPED 705 .- Advanced Pamily,/Professional Collaboration = or hirs
= EPED 710 - Swrvey Coenitive Disabilitiog 2 er g
+ EPED 715 - Behavior Mansgement 2 to § cz brs (3 eredit hours required)

Select one of the following two courses:
mwmmﬂﬂmmums cr hrs

*

ﬁui:h.lludmmm winrl:

L]

M_]mnuﬂhm,[ﬂ.&.ﬂmim Ec:hm (% credit hoars required)

Supporting Area Coursework

« EDER 701 - Graduale Research & Design (€ 5 or hirs
Approved Elective 3 credit hours requimed

Select one course from the following:
¢ ELED 592 - Special Topics (T 1 to 5 or hrs EARLY TANGUAGE AND LITERACY {3 credit hours required)

M.A. in Special Education - Multicategorical SPED K-12 (MSEK-12) Specialization:
Total 33-46 credit hours

Major Area Coursework

MSEEK-12 apu-:idimﬁun core mqulrﬁl course work (15 credit hours):

L L J - -

Mﬂammmiﬂns er hrs (3 er hrs required) P




SEED 711 - Edacating Students With Leprmning Disabilities 5 or hrs
SPED B0 - Assessment of Persons With Disabilities 4 cr ks

Select two survey courees (4 credit hours):

EFED 70 - Survey Copnitive Disabilities 2 or hirs

mww: ar hrs
e Specirum Disorders -=-34.'-=' brs {2 credit hours required)

Select one disability curriculnm and instruction course. (3 credit hours)
Wwﬂﬂm 3 er hes

Supporting Area Coursework (6-9 credit hours)

mumwmmma e heg

Elw':n-'c 2*.3.::1 {I*Int ﬂnednd Lfmmplﬂmg mar.bai cerht'u:aunn pouke)

Field Experience (3-6 credit hoors reguired)

Damyplete sme of the Mllowing combinations listed helows

Combination 1 Multicategorical Specialization + Endorsement in Special Education & Initial
Teacher Certification {3-6 credit howrs):

o=-5 credit hours required from the courses below:

» SPED GRS - Stodent Teaching 1-8 or hrs (., indtal teacher licensure with endorsement in multcateporical ZFED)
o-5 ¢r hirs required

» ELED 688 - Student Teaching (C) 1-8 cr hrs

« SEED GBS - Student Tegchine (0 1-8 cr hes

1 eredit hoor reguired from the courses below:

SPED 745 - Practicum in Special Education 1 to 6 cr hrs
ELED 95 - Prpctieum 1 ko 3 or hrs
SEED 795 - Practicoun in Secondary Eddcation (M.A1 1 to & or hrs

Courses for initial certification

Combination 1 Multicategorical Specialization = Endorsement in Special Education & Initial
Teacher Cortification - o-15 credit hours

The School of Education Certification Officer will be a resource o audil sowrmewaosk related to teacher cegtification,
Students are expected o confirm the tesded coursework for cortifieation with the School of Education Cortificetion

Odffiver prior tx completing a program of atudy,

*Cerfification eoirses taken ot the undergraduate level may be considered equivalent to the balow courses nesded
for certification.

Combination 2 Multicategorical Specialization without endorsement (2-6 credit hours):

Belect one of the following (i.e. non-endorsement track) 3 er hrs required
« SPED 794 - Intermship (M.A} (0 1 1o 8 or hrs
« ELED 794 - Internship (MA) (€) 2 to 8 er brs
» SEED 794.- Intemship (M.A. wierh ;
BA Y (C] 100 Bor hies e

e e



Student Learning Outcomes

1. Candidates will understand and apply knewledge and skills appropriate o thelr professicnal field of specialization.
z. Candidates wil! demonstiate understanding of principles of learning that are appropelate to thelr feld of specialization.
5. Candidates will demonstrate professional dispositions that are apprapriate to thelir field of specialization.

Courses or Programs Leading to Professional Licensure or Certification

The University of South Deketa as of July 1, 2020, cannet confirm whether any particular course or program meets educational
prevequisites for professional Heensure or cestification In states ofher than Soutl Daketz. I vou are planning to apply for
Hieensure/certification in a state ather than South Dakota after completion of yoor program, contact the academic department of=
fering your major or CDE at 6056586152 or by email at cde@usd edy. 178D is working to comply with these requirerments and will
provide wp-to-cate information as it beeomes puilable.

If your kearning placement course (internship, exteroship, clinical, rotation, prcticum, indepandent stody, study avay, ete} or
vour online conrse will be taken outside South Dakota, plesse reference the State Authorization webpege below.
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The University of South Dakota

[Archived Catalog]

Education, School of

Amy Schweinle, Interim Dean

Raobin Wiehers, Interim Associate Dean
Delzell Education Center

a5-h77=5417

edmugd edu

bittps / fwowwr nsd eduded

BACHELOR OF SCIENCE IN EDUCATION, B.S.Ed.

MAJORS:

Elementary Education

Elementary Education/Special Education
Secondary Education

Secondary Education/Special Education

SECONDARY TEACHING MAJORS:

Art Education, B.F.A.
Biology Education, B.5.Ed.

Chemistry Education, B.S,

English Education, B.S.Ed.

History Education, B.5.Ed.

Mathematics Education, B.5S.Ed.

Modern Languages Education (B.A.; German, B.A.; and Spanish, B.A. or B.S.Ed.)
Music Education, B.M. (Instrumental and Voeal)
Physics Education, B.5.

Political Science Education, B.A./B.5.

Spanish Education, B.5.Ed.

Speech Communication Edueation, B.S. Ed.

SINGLE SUBJECT MINORS:

Eiology

Chemistry

Earth Sciences

Economics

English

History

Mass Communication
Journalism
Radio/TV

Mathematics

Modern Langnages (K-12) (German, Spanish)
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Music (Instrumental or Vocal)
Physical Sciences (Composite)
Physics

Political Scienee

Sociology

Speech Communication
Theatre

MINORS:

Child and Adolescent Development

Coaching

English Languages Learning (ELL)
Health (Non-Teaching)

Reading (K-12)

HISTORICAL PERSPECTIVE

[n 1927, The Regents of Education formally established the School of Education for the preparstion of teachers. Over the years,
resources from ecross the University have been freohved in the preparation of professional educators. Tnoeach of the solijact-matier
areas such as fine avts, humanities, languages, mathematics, seiences, and social sciences, the student has a chanoe to stwdy nnder the
best instructors in the region.

The School of Education prepares professional educators for both inside and outside of the classroonu 1ts research and practitioner
based programs train future edecators, counselors, leaders, and ftness and spori-related professionals, The shared vision of the Scheal
of Education s that of Inspiring and Leading through Exeellence o BEdueation. The School of Edusation's scademie programs are
organized to molsde four divisions: Cursealum and Instruction: Counseling and Paycholopy in Educalion; Educational Leadesship:
Kinesiology and Sport Management; and Teacher Residency and Education. Field-based experiences ane integrated throughout
unddﬂhérngaduabﬂ programs fo provide practical applicatien, reflective decision-making, and continual development of life-long learners
om TS

The Mational Cosncil for Accreditation of Teacher Education (MCATE) has accredited all the School of Educatton programs for the
preparation of elementary/zecondsry teachers, and schopl serice personnel through the doctoral degrees, All programs leading b
teacher certificatian ar other school services lisensures are approved by tha State Bosrd of Education of the South Dakots Department

of Education {OE).

FACILITIES

Mot campiis-hased programs and actvites for the School of Education are housed in the Delzell Edocation Center. This Center was
designed and constructed in 1963 specifically for the types of activitles conducted on campug for the training of teachers, connselors,

practiticners, and edvcational Feaders, The twe stone structurs has 52,000 spare fost of foor space and bas dassrooms, seminar
rooms, the elementary school science Taboratory, and counseling and practicum observation roems for video snd audio taping,

compoter labs, distance learning labs, Reading Becovery area, conference rooms and offices for faculty.

The offices, spedalized learning/leaching stations, and several general classrooms for the Division of Kinesiology and Spont
hzmagement are located in the Sanford Copote Sports Center, although several classes are taught in the Dakotalome The Dome, a
unigque facility first ocenpied in 1979, provides & comtrolled climate for athletic contests, inteamural and recreational activities, and
professional Audies in health, physical educatson snd recreation,

SPECIALIZED CENTERS AND SERVICES

Center for Student and Professional Services

The School of Education's Cepter for Student and Professional Serviees (CSP3)L supports educstion  and kinesiclogy and
sporl mamagement students from initiel caresr awareness to teacher advisement, preparetion, placement, certification, and follow up.
CAPS iz located inthe Delzell Education Center, Rooms 112114,

CEPS gtrives o ampower students to heeome competent. dedicated, respectiul, profassionals who are prepared for the 215t century, The
purpoge of CEFS & to serve students ot the undergraduate and gredunte levels by providing services to educational a5 well as other
personnel (a) entering the profession, (b)Y uperading peofessional skills, (c) seeking certification or employment, oo (d) changing

LHTEETE,
Services provided by the CEFS are:
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1, Admission Serviees: Admission to the Schoal of Education and teacher education programs are handled theough the CSPS {zes
Adrnissions),

2. Btudent Records: Al official student records for beacler education are muintaimed in the cantral office system in the CSPS.
3. Adviging Services: Undergraduate and graduate curricular, career, and academic advisement is available through the C8PS,

4 Informutioanl Services: The 8PS has a collection of information deserbing programs within the Schoal of Eduecation and other
opportunities in the field of education as well as kineginlogy and $port management,

5. Teacher Education Field Flacements: CSPS seaks to provide quality field placement experiences that inchade diversity axperiences
approghiate to the students” teaching major and arcess of emphasis in cooperation with P-12 schools and centers.

&, Certifcation Services: CSFS serves o5 the official certification office for all certificated education personnel positions.

Educational Research and Service Center

Established g the Educational Kesearch and Service Center in 1958 by the SD Board of Regents, the School of Education Center for
Educational Ressarch provides internal support for facudfy snd stwdent reseerch, and a place for facalty to collaborete on resenrch
studies. The Center also provides technical asslstance and consulting services to public and private FE-12 education, higher education,
and nonprofit crganizations, The Center will also maintain o website to serve 25 a clearmghouse for disscrtation ahlm-utta. white
papers, conference presentations, oo

Suppaorting Faculty Ressarch

The Canter will suppoet and encourage ficulty ressarch by assisting with funding, providing consultation on design and anzlysis,
assisting fasukty to find collaborators, snd assisting with research poal-sobting and planning, Center pemonnel and members will offer
oppartunities to faculty and persomnel o impeove research and analysis skills. These opportunities could nclude workshops, brown
bag luneh dbcusdons, beok dubs, webinars, symposis, #tc. Topics could poteatially range from ethical considerations, sampling,
writing and publishing to statistical agalysis, pafbware, and presentations.

Promoting Research Collaboration

The Center will support end encouvage collaboration within and outside the School of Edocation. Center personnel will assist in
identifying and forming teams of individuals with necessary and complementary areas of sxpertise and skl for Cenpter projects. The
Ceiter will abo assist faeulty in identifving potential collaborators for their own research, It is important that the Center director
maintain active involvement within the School of Education and seross the aniversity in organizations, the Office of Ressarch, other
centers, and othes researchers. This involvement will ensure knowledge of activities and expertize leading to collaborastion. The Center
will collaborate with the Associste Dean and Statisticiap. This collaboration will primarily estail translating assessment data into
research and poblication or assisting faculty with this translation.

Providing Services

Center personnel may enter into cosdracts with other organizations for purposes of assessment, evaluation, and research, Centar
support includes, bol is oot lmited to: methedological or statisticn] consultation, date analysis, wssistance applyving for internal or
external fanding, contrast solicitation or negotiation.

Induction and Mentoring

In 1093, the School of Education at the University of South Dalota esteblished the Professional Development Center (PDC), now
known as Tnduction and Mentoring, with sites in several southeastern South Dakota school districts, The purpose of Tnduction and
Menforing is to develop the best Iﬂmmgmmmmut for stndents and teachers, In Indoction and Mentoring, mentors from the school
districts and first-vear teachers serving as praduste Interns work together to exchange deas, materkals, teacking demonsimations,
software deselopment, and teaching rechnologies. Induetion and Mentoring also fosters collaborstive interaction ameng school
educotors and unversity teacher educators in terms of vesearch, curricnivm development, and techoology enbizncement. The Todwetion
‘and Mentoring concept provides opportunities to influsnes both existing practices in school districts and the teacher educstion
program at the Unbrarsity of South Dakota to better prepare an information age waorkifores for the future.

The University of South Dakota Reading Recovery Training Center

The University of South Dakots Reeding Recovery Training Center was established in 1997, The Training Center at USD provides
training for Reading Recovery Teacher Leaders and Teachers aceording to international standards set forth by the Reading Recovery
Council of North America and the North Americon Troiners Group, In sddition to providing inital Teacher Leader snd Teacher
traiing, the Center also provides technicsl assistance to established Reading Recovery programs within the state and region by
developing and delivering continued professional development opportunities for Teacher Leaders and Teachers and monitering data
from several thowsand Resding Becovery students each year,

South Dakota Center for Law and Civie Education

The South Dakota Center for Law and Civie Educstion was established i 1992 and 15 boused in the Deleedl Education Center. The

Center's purpose s to equip non-lawyers with knowledge and skills pertnining to the low, the legel process, the legal svatem, and the

fundamental prindples and values on which they are based, Law-relatad edusation (LEE) helps students develop the knowledge, slalls,
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understancing, and attitades necessary te fnction effectively in oer pluralist, demseratic sociely baged on the rule of law, The Center
seTves 58 & respurce clearinghouse for South Dakots and area educators

ADMISSION REQUIREMENTS

Admission to Teacher Education

The School of Education recsuits, admits, and retains candidates who demonstrate potestizl for professional success m &chonls, In
doing s, the School of Edueation wses a comprelensive system to assess the qualifications of those candidates seeking admission.

The School of Bducation’s CSPS is responsible for all admission procedures for students enrolling in any teacher education progrem
within the School of Education,

In additicn o sephomere standing (completion of or enrollment in 3¢ hours) the student must sutisfy all the edteda for admission to
specific teacher education programs offered within the Tniversity, The criteria for admission inclode:

1. suecessin] completion of an oral comumunication course {with a grade of C or aboye)

2. passing scoves an the Core Acsdemic Skills for Educators tests as gpproved by the School of Edvention with consideration of
mivtional, regional, state and local standards of practice.

4. cummlative grade pomt average of at least 2.70.

4. successhl completion {with a grade of C or above} of EDFN 338 - Foundations of American Edacation (C), TET 200, and initial
aah field eeperience.

5= bwenty hours of validated work with yoath,
#. completion of pr applicetion form with eppropriste attachments.

Final decisions regarding a stodent's application for admission to a teacher education program are reviewed and acted upon by the
Basic Programs Admission and Retention Committes (BARC) of the School of Edweation.

Because of the responsibility of a member of the teaching profession o the total development of young people and potwithetanding &
student’s enrcllment bn or geaduation from the School of Edocation, the Dean and faculty of the School of Edwention reserve the right fo
refuse to reoomtnend a student for a teaching certificate or to assign a studeat to & teacher education program if such recommendation
0T assignment, in their diseretion, would appear 12 be contrary toor in visletion of the South Dakota standards for teacher certification,
techer employment, or the Code of Professional Ethics for the Teaching Profession in South Dakota,

Advanced Standing

Because of the natare of progmms in teacher education, it i3 normally nesessary for students to spend a minimum of two years in the
teacher educstion program to complete certification reguirements, Students transferving after the beginning of the junior year may
spend sdditional time in complethon of degrees. Students who have earned nonteaching bacealaureate degress and then wish to gualidy
for teacher certification are expected to mest ofl requirements as outlined for that waching field in order 1o obiain recommendation for
bevehliyg certiffoation,

Transfer students must heve a minimum of 30 semester hours from the University of South Daketa to be recommended for
certification.

Continuation in Teacher Education and Admission to the Residency Year

Al the time of application to the regdency vear, students wust provide evidence that they beve attained seconid semester jundor
standing (usualby 80 ar more hours), achioved an overall cumulative grisde point average of 2,70, achieved a grade poink average of 270
in thele msajor and professional aceas, achleved a qualifving score in the Praxis Content test in their major (provide CSPS an official
copy of the score report incloding the sublest scores), show evidence of successful completion of any additional courses or activities
stiputated hy their advisor in C3PS, be admitted to Teacher Education at least one semester prior to the student teaching semester, and
have positive recommendations for student teaching from facolty members in their teaching major and professional areas and from
pricr field experiences from faculty and field supsrdsors.

Professional Year and Program Completion

The profossional residency year constitutes the capstone experienee in the preparation of teachers and inclodes a combinstion of study
and practice. During the professional residency vear, all stadents muat participate in 8 foll-time student teaching and leaming
experience in K-12 setting, normally from $:00 80 4:00. $tudent teachers begin the year on the schedule of the assigned K-12 school. If
in the first semester of residency, student teachers will be in the designated placement until the last day of the school distriet's semester
calendar, If in the second scmester of residenoy, candidates will end the placernent on the Friday before USD's graduation. The
residency year is conducted in off-campus settings during the senior year, thus the student miost ke prepared tollve off-campus during
this vear. The prime eongideration in stadest teaching placemaent ia the professienal development of the imdividual and verifving that
the student has completed placements in a diversity of settings threughout hisher fiebd experiences. The availabifity of locations for
the yesr-long residency is determined by staffing pattarns within the School of Edweation, master teacher avallability at the various
schools, ahd tellaborative decisions bebseen the field sites and the US0 field placement office.
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Daring the stedent residency year, studests must take the Pracis PLT (Principles of Learnlng and Teaching) test at their teaching level
end present the official copy of the ETS score report including the subtest scores to the School of Education CSPS office to be
recommended for gradustion. Students most meet the Sonth Dakots qualifying score to be recommended for teaching certification in
Soath Dalota

Students must apply for the residancy year in December if planning on stadent taaching in the fall, and in Apeil if planning on student
teaching the follawing spring,

Initial Certification for Secondary and K-12 Content Areas

Tescher education programs for secondary and E-1z school teachers are offeved to students encolled in the Collope of Arts and
Bciences, School of Education, or College of Fine Arts, Below are descrptions of the possible ways stedents can eam
o Bachelors Degree with teaching cestification.

Bachelors of Science in Edueation (BSED) Students in this major ave learming to teach content arens in 5-12 classrcoms,
Working with a C5PE advisor (Delzell 114) In the School of Ediscation, students will choase a content ares amd create a plan fo
ineorporate antent and teaching coorses imto & program of study. Stedents must meet all admission reguirements (See Admdssion

Requirements) to continue and complete the BSED program.

Bachelor of Arts or Bachelor of Sclence {BS or BA) with Certification Students wishing to complete a Bachelor of Ats or
Bachelor of Sciepce Degree in a content area from the College of Arts and Sciences may alsp complete certification requirements to
teach at the 512 grade levels (k12 for world languages). Stodents work with their Arts and Science advisor for content advising and
work with C5I'S advisors (Delzell 114) for admission to teacher education, reddency, and certification reguirements (See Admission
Requirements). Please contact a CSPS advisor immediately if interasted in teaching in avder to receive information.

Bachelor of Fine Arte (BFA)} with Certification

Fine Arts students may work towand K-12 teacher certification while completing their BFA. Studenis work with thelr Fine Arts advisor
for content advising and work with CSPE education edvisors (D 114} for admission to teacher education, residency, and
certification requirements {Ses Admission Requirements). Floass contact 3 CSFS8 advisor immediately if interested m teaching in
arder to receive information.

GRADUATION REQUIREMENTS

Cendidates for the degrees of Bachelor of Brignes in Edueation or Bachelor of Srience in Kinesiology and Sport Managerment musgt have
earned a minimam of 120 hoars of credit, An exit review may be required by the Basic Programs Admession and Fetention Commities
for students whio wish o be recommended for teacher certification. A recommendadon for teacher certification requires that the
student shall bave complated all academic requirsments in the Boath Dakote Department of Edueation {DOE) and the Mational Couneil
for the Accreditation of Teacher Edocation (WCATE)] approved program of study for their teaching major and meluding the
requiremeants in the School of Education (swch as postfolio reguirements and progeam exams), Institational Gradoation Reguireteents,
Umniversity Care Corricula, professional echication, and the major/minor teaching field requirements, Recommendation for tencher
certification requites an overall comulative grade point average of 2.0 and & grade point average of 270 in the major and professional
areas. Bvidence of swecessful completion of any additions coumsewnrk or netivities which were prescribed at the entry level and
satisfactory writben evaluation of stodent teaching must be provided. No IVs are allowed in the major, minor, and education courses. In
compiting prade point avergps, all grades sarned will be included; however, in the case of repetitbon of 8 courss, only the mosl recent

grade will be connbed,

Because of the natare of the programs m teacher education, it will be necessary for o student fo spend a minimam of tws yeam 1o order
to compdete the requirements for certification. Some programs are so designed thet entry &t the first-vear lewel is mandatory. Students
transferring after the junicr vear ean expect Lo spend sddittonal fme b completion of the degree. Btudents who have sarned a non-
teaching baccelavrsate degroe and now wish to qualify for teecher cerfificotion will be expected to mest ol requirements as ontlined for
that tepching feld in order to obtain a recommendation for teaching cartificalion and asslstance 0 job placement.

Minors

A minor in the School of Educztion 18 defined as al Jeast 18 semester hours of coursework in one prefix area excep! where teacher
certification and for Beensure requires additional hours,

Residence

Ta be recommendsd for teacher certification, students must camn the last thicty hours of their degree program in residence at the
University of South Dakots and complete all requirements In an approved teacher education program as outdined In an undergradeate
catalog published to cover a school period within the last four years prior to graduation. Transfer students may find it necessary to sarn
mare than the minimem nomber nJhmm i order to complete sl degree and certiflcation requivements. Students intending to transfer
o the Univerdly of South Dakota for teacher edusation programs shouwld contact CSPS for information on what transfer ssursework
will meet degres requirements and what requiternents need to be completed in residence,

Students who hove earned a non-teacher education bacealoureate degree and wish to meet resquirements for teacher certification
ehould consult with advisors in C5PS prior to enrollment. Policies of (SPS and the Admission and Betention Committee determine
which courses taken prior b admession to teacher education meet the established requirements.
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UNDERGRADUATE AREAS OF STUDY

Elementary Education

Offerings in Elementary Education are designed to prepare ondergraduste stodents as elementary school classroom teachers.
Specinlized coursework in Kindergartan and Early Childhood is also svailable. A K-12 minor is available in reading.

Health Education (Minor)

Offerings in Health Education feeus om healih at a personal level, as well 05 teacher preparation. All conrses attempl $o portray the
dynamic state of health within our soeiety and to book at the individual in terms of physical, social, emotionzl, spiritoal, and intellecinal
health neads

Kinesiology and Sport Management

Offerings in Kinetialegy and Sport Mansgement focus on the fields of phvsical education, exercise science, and sport management
which prepare individoals in various aveas of movement studies.

Secondary Education

Offerings in Seccodary Edueation are designed to provide undergraduate students with the professional gkills and experiences t teach
in the content aress in secondary schools.

Special Education

Dfferings in Specal Edueation are designed to prepare stadents to teach stzdents with mild and moderata disabibites in K-12 settings.
Stodents pursuing speclal edocation mast alsoe gualify as an elementasy of secondary school classroons teacher in regular esduecation.

Technology Education

Specialized course offerings are avgilable in Edueation Techoology. Conteet the Schosl of Edocation C3P5 offiee for gspecific
information.

SCHOOL OF EDUCATION MINORS

Where there Is a wmajor in the School of Edueation, minors are presented immedintely fellowing the mujor in the catadog. Stedents may
not count eredit bours in the minor area when they are required and counted as major credit requirements, unless othenwise noted. See
the adueation sdvisors in the Schaol of Education for additonal information regarding state Mandacds for andopserents.

SCHOLARSHIPS

SOE Single Application

Tlee follewing achelarshipe are available for students adch spring, with & deadline of March 1, vis the School of Education applicstion,
which is aceessed within the stodent portal. Some scholarships are svnilable for in-coming freshman; however, most SOE scholambips
are available to students onee they reach jundor status and have been accepted into the Teacher BEdwcation Program.

Undergraduonte - Freshman
TRE:
= Rober: “Bid” and Jonette “Joni”™ Miller Scholasship (freshman - awardad for 4 years, available FA 20a1)
# Edis Jued and Sidney E. Anderson Scholarship (freshmen = swarded for 4 vears, available FA 2o023)
Undergradoate - Junior and/or Sendor
TRE:

Eill Matoasek and Marjory Calderia Scholarship

Wayne 1. Evans 5r. and Pakricia Frans Teacher Edueation Srhl;n]ur:hip {egther U0 or GRATY)
Jane Bartling Christensen Scholardhip

Jeznne Spilde Gonzenbach Scholarship

Robert and Elizabeth Wood Elementary Education and Special Edgeation Scholorship

Mary Wanserki Memorial Scholarship

« Grant Heckenlively and Gerl Hoclenlively Brook S8choiaruhip

s Tony Cacek Duistanding Social Studics Stodent Scholarship

¢ Ben and Lillie Otte Scholarship
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Constance L. Hoag Scholarship

E. Lonise Coover Memcaial Scholavship
Hazel Linderman Scholarship

Bogar H. Davias Memorial Scholarship

Cradute
Caely

= DMary Wanzerki Memorial Scholarship
« Wayne H, Fvans 8r. and Patricia Evans Teacher Eduestion Scholarship
+ Patricia Tschetter Mendell Memorial Scholarship

CPE:

Hee-sook Chod Schoel Psychalogy Scholarship

Anita Johnson Gwin Scholarship

Robert H. and Myrtle K. Knapp Scholarship

Marilyn J. Mabee Edocation Scliolarship

David and Kay Olson Connseling Program Scholarship
E. Gordom Poling Memeonial Scholavship

ED Leadership:

Floyd and Marlye Ann Boschee Scholarship

Harry Dykstea Memorial Scholarship

Jan Eberadorfer Women in Administration Scholnrship
Jamex W, Fievares Memorial Scholarship

Leroy Nelson Distinguished Service Scholarship
Frederic., Petersen North Central Assoviztion Scholaship
H.C. “Rus" Rustad Memorial Scholarship

Perry L Uhl Memorial Scholarship

Phil Vik Lesdership Scholarship

Shawn P. Winthers Memoriol Scholaprahip

Covole Commitment (or other use to satisfy scholarship programs)
The following scholarships (o the best of my knowledge) are WOT applicable for students and are nsed to satisfy Covote Commitment
or other scholarship programs, wsing (he MOA langoage to justify soch use. In addition, some scholarships listed may either have

expired or combined with another scholarship to merease funds available for uge, Therefore, they should not be Hated as available
sebnlarships an webpages or catalops.

Undergraduste or Graduate

Allan D & Lois . Nalson Family Scholarship
Androw D, & Carrie Aust Olson Memorial Schoarship
Barbata M. White Scholarship

Benjamin & Ruth Rugsow Schadarship

Bernice Newell Memarial Schalarship

Bessbe Lang Dwens Scholarship

Cragg Family Scholarship

Dehea & Gary McKellips Scholarship

Disabd 1. Bechtel-School of Education Scholaralip
Doapa 13, Dvwer Scholarship

Dr. Deborah Hont Johneon Scholarship

Education Scholarship

Elizabeth Fritsch Memorial Scholurship

Genevicre B Cool Memorial Scholarship

Heartland Consamer Power District/Tran & Dot O'Connor Scholarship
Haiace aned Donma Walter Scholarship

HPER Scholarship

. Mielsen Scholarship

i & Jean Baddew Family Scholarship

John & Helen Buehler Scholarship

John and Petricia Cruzedro Scholarship

Katharine Plut Roth Education Scholarship

Maria (Reetz] Twney, Samuel Restz Turney & Dello Halsted Tumey Memorial Scholarship
Mark W. Deleell Memorial Scholarship

LI B B I e
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Mathnasium Scholarship

Maoreen Senner Pickering & Leland Steela Scholagahip
Mavis Fry By Scholarship

Normen G. & Midred L. Herren Scholarship

Morman Ward Memorial Scholarship

Oto Ullrich Scholacship

Pruline Champeny Estate Scholarship

Ralelgh K. Beivbach Memorial Scholarship

Robert T, & Dorothy M., Lang Scholarship

Reger & Sandy Schaffer Scholarship

Russell & Jane Dokken Scholasship

School of Education Coyote Commitment Scholarzhip
Superintendent William J, "Bl Cody Scholarship
Toan Walter Memorial Scholarship

Viola & Cetd] Kipling Jr. Family Scholarship
Wilbur & Dords Towngend Scholarship
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SOUTH DAKOTA BOARD OF REGENTS

Policy Manual
SUBJECT: Academic Catalogs System Reguirements
NUMBER: 2.3.] 2
A. PURPOSE

Academic catalogs are critical for students as they navigate their university éxperience, Academic
catalogs provide information to stadents regarding academic policies, course descriptions, and
degree requirements. This policy sets tforth Regental system requirements,

DEFINITIONS

i

Academic Catalog: Deflined as an electronic and/or printed catalog that provides degree
PrOgram requirements, course requirements, and academic requirements of the university.
Institution{s): Defined as one of the six (6) universities: Black Hills State University,

Dakota State University, Morthern State University, South Dakota School of Mines and
Technology, South Dakota State University, and University of South Dakota.

1.

3.

5,

. POLICY STATEMENTS

A statement of the statuiory institutional objectives must appear as a part of the catalog
published at each institution. The BOR Policy on Institutional Mission for those institations
{BOR Policy 1.2.1 through 1.2.6) shall be added to the Academic Catalog.

BOR. Policy 1.4.4 shall be posted with the Academic Catalog.

BOR Policy 2.6.2 shall be posted in the Academic Catalog.
A statement on FERPA nights shall be added to the Academic Catalog.

Each university catalog shall contain the following statement:

The informaiion contained in thiy catalog s the most accurate avatlable at the time af
publication, but changes may become effective before the next catalog is published, [t ts
ultimately the student's responsibility to stay abreast of current regulations, curriculs,

and the status of specific programs being offered,  Further, the university reserves the
right, as approved by the Board of Regenis, to modify requirements, curricuda afferings,

and charges, and io add, alier, or delete courses and progroms through appropriate
procedures. While reasonable efforts will be made to publicize such changes, a siudent
is encouraged to seek current information from appropriate offices.

The statement shall be placed in bold typeface on the inside of the front cover of the catalog
or on the first page of the catalog.

Aesdemiie Caislops Sysiem Bequimemenis il
Page | of2
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FORMS / APPENDICES:

Mone

SOURCE:
BOR December 1995; BOR June 2014; BOR May 2023; October 2023 (Clerical).

Arademic Catnbogs Sysem Regqairemenis
PageZofl
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PRELIMINARY STATEMENT
This appeal comprises three separate administrative appeals to Circuit Coust.
These cases were consolidated upon the motion by Appellant. Documents from
I3CIVZ1-118 will be cited 1~ . Documemts from 13CIV22-060 will be cited B2 .
Documents from 13CIV22-120 will be cited B3 | In each case, the documents in the
achmimistrative record were sequentially numbered by the BOR: those documents will also
b cited by respective page numbers, BR | The various transcrpts will be cited by TR
. Documents in the Appellant’s Appendix will be cited APP. . The Appellees’
Briel by the South Dakota Board of Regents and University of South Dakota will be cited
as “BOR Briet™, The Appendix to the BOR Brief will be cited as “Appendix ™
REPLY TO STANDARD OF REVIEW
The BOR Brief, p. 10, adopts the rule that

“An administrative agency is wsually given a reasonable

range of informed discretion in the interpretation and

application of 1ts own rules when the language subject to

construction is technical in nature or ambiguous or when the

agency mierpretation 15 one of long standing.™ Pan! Nelson

Farm v. South Dakota Dept. of Revenue, 2014 5.D. 319 22,

B4T WN.W.2d 550
But in Pand Nelsan Farm, the Court rejected the Department of Revenues imterpretation
and application of its own rules. 2014 8.0 31, 1 26, 847 N.W.2d at 358-9. The Court also
vited two other cases in which that agency’s application of its own rule were rejected. fd
n.7. It is very guestionable whether this sort of Chevron-like analysis even survives, This
Court was very critical of this type of analvsis in Fickeral Lake Cutfet Ass 'n v Day Cry.,

2020 5.D. 72,99 26-30_ 9533 N.W . 2d 82 92-94. “|Aln admimstrative construction is not

binding on the court, which is free to overnule the construction if it is deemed to be wrong



or crroncous, Wegner Auto Ca, V. Baligrd, 353 N.W.2d 57, 58 (5.10. 1984). The Junc
28 2024 Supreme Court opinion, Loper Bright Enters. v. Raimondo, 144 8. Ct. 2244 219
L.Ed.2d 832 ovemuled Chevrom UUSA Tnc. v Nall, Rex. Defl Council, e, 467 LS. 837
{1984) with resounding force. In each grievance, the BOR's interpretation of its ovwn
policies was infected with a violation of a common rule of statutory construction,
REPLY TO APPELLEES' ARGUMENT
L. The First Grievance.

In itz Statement of the Case and Facts, the BOR Brief notes that “Dr. Sweeney
had previously been given verbal and writlen wammgs concerming mmsadvising students,
including a written waming issuad by Dean Easton-Brooks, the prior Dean.” BOR Briel
p. 2. The evidence about the prior waming was vague and conclusionary, When asked
about it. Dean Schweinle replied "It concerned using outdated forms and inappropriate
advising.” 1, TR 104, B 111, The 2009 letter was not marked as an exhibit. She testified
that Dr. Easton-Brooks wamed Dr, Sweeney about using an outdated form but added *1
oan’t know what Dr. Easton-Brooks was referrning 1o in his letter. but I know we had
received notices.™ R1, TR 124, R 131. She sat in on the meeting with Dr, Easton-Brooks
and one before that, R1, TR 127, R 134, not “muliple meetings™ as alleged at BOR Briet,
p. 2. The outdated form claim in this case was dropped afier the remand.

Dean Schweinle’s concern about Dr, Sweeney s “misadvising”™ students primarily
arose out of his after-class consultation with a student. B.A., who had exhausted the
internal University procedures for appealing the denial of a change of advisor. Dr.
Sweeney referred her to a Vermillion lawver. This is discussed more fully af the

Appellant™s Brief, p. 20. This i ignored in the BOR Brief altogether but wag the subjec



of & substantial amount of testimony at the evidentiary hearmg, Neither Dr. Schweinle
nor Dr. Hackemer claimed it had nothing to do with the discipline. R1, TR 35-40, 104,
111, 130, 137; BR 42-47, 111, 118, 138, 144, Dr, Schweinle had emphasized in her
testimony that the January 29, 2021 letter was substantially motivated by what she heard
from Julie Large. R1, TR 104, BR 111. The administration did not call Julie Large as a
witness, Dr. Sweeney did. Her testomony' at RE1, TR 40-48. BR 47-33 clearly
demonstrates D, Bweeney wis communicating with potential recruits which 1s not
advising. When they ended up at USD, they were dizappointed that D, Sweeney was not
their advisor. R1. TR 44, BR 31. Jule Large emailed Dean Schweinle about eflfecting an
advisor change to Dr, Sweeney. Julie Large’s full page letter to Dr. Schweinle names the
two graduate students who were also m “Teacher-like roles al Teachwell Solutions in
Sioux Falls.” She expressed disappointiment that they had not been assigned to D,
Sweeney, She ends the letter with =1 have hope the USD School of Education will do the
right thing. We both know competent, qualified special education teachers are few and
far i between.” R1. Ex. 3. BR 263. Apparently that rankled Dean Schweinle.

The other student alleged to have been inaccurate advice was the student who was
the subject of Ex. B, the exhibit which is missing from the settled record prepared by the
BOR. From the content of the BOR Brief, it appears that this advice related to the taking
of the Praxis exams.

At BOR Brief. p. 3. the statement is made that “in an email to one student. Dr.
Sweenev asserted regarding the Praxis Core Exam that “This requirement is a
requirement of the undergraduate teacher education program not the graduate

multicategorical special education program,.”™ citing Appetlant s Briel 27. This comiment



was consisient with the title and content of the undergraduate feacher education
requirements. See University of South Dakota, School of Undergraduate Education,
Teacher Education Undergraduate Handbook: hitps://sites. google.com/ausd edu/school-
of-education-handbook. attached to thiz brief as APP. 69-70. Dr. Bweeney was conveying
miormation to a graduate student. Dr. Schweinle confirmed this; she testitied that
students wamted to change ther advisor o Dr. Sweeney, R1, TR 104, BR 111, and the
email related to the process of “the advisor appeal”™. R1, TR 105, BR 112, D, Sweeney
only advised graduate students. She was asked “is the Praxis required™ and she regponded
yves. abis” R TR 106, BR 113, There are three 'rasas exams. but she did not
distinguish them, See pp. 5-6 infra.

At BOR Brief p. 11, the same point is made, “Dr, Sweeney does not dispute that
hie advised a student that the Praxis Core Examination ‘is a requirement of the
undergraduate teacher education program, not the graduate multi-categorical special
education program’, citing Appellant’s Brnef 27. D, Sweeney gave a comrect description
of the graduate catalog. Ex. A, R1, R 295, which is also Appendix 3 to Appellees” Bnef.

The BOR Brief then argues that this is an inaccurate statement of the official
written admission standards contained within the University Graduate Catalog. This is
derived from the stalement in the graduate catalog “students who do not pogsess
certification will need 1o have completed all of the admission requiraments for teacher
education . . . 7 One of those 15 the Praxis Core exam. Excerpts from the University
Catalog are included at the Appendix to the BOR Brief.

The source of the confusion is two-fold. Dr. Schweinle concluded that Dy

RBweeney gave wrong information “in ¢-mails exchanged that [she] received,” R1, TR



1%, BR 113, This was an email from a student to Dir, Zahud; neither of them testificd.!
There i no accurate desceiption of what Dr. Sweeney told the student. Dr. Schweinle
lestificd ahout Ex. B, the email exchange, That exhibit is not in the settled record
prepared by the BOR, pursuant o SDCL 1-26-33. Ex. B is “missing™. R1. BR 299 Dr.
Schweinle testified:

This e-mail indicates that the student had told Dr. Zalud that

she was told that she was not required to take the Praxis Core

for admission, yes.
El1, TR 107, BR 114. That iz not what Dr. Sweeney told the student; he described the
background of the confusion. About other courses. he told her 1o talk to her advisor. He
suggested she meet with Dr. Schweinle. Dr. Sweeney did not engage in academic
advizing. The graduate student had obviously already been admitted 1o the graduate
SPED program. The second source of confusion is the catalog itself.

Dy, Sweeney had explained this to Dean Schweinle in his February ¥, 2021 letter
to her, Following a discussion of the admissions policy changes in 2012, Dr, Sweency
wrote:

The Praxis Core, and fonmerly the PPST, are used for
admittance into  the undergraduate Teacher Education

Program (i.e., formerly known as Teacher Residency and
Education).

+++d

The practice of taking the two Praxis exams (e, the Praxis
Special Education CORE Knowledge and Applications and
the Praxis Principles of Leaming and Teaching) are
explicithy written in the Graduate Catalog and are required

! Thete was no objection becaese the hearing examiner instrcted the aftornevs “thes is not o contested Gise,
under the [AFA 0 510 | a0 the hearing will not be conducted vmder the stnet niles of evidence™ RI, TR 3,
ER 10 When Ex. 1 was offered by Dr. Sweeney s counsel, the heanmg examiner stated, agam, “the rules of
evulence don'tapply,” BL TR 13, BE 20, and that he wes “goans to tebe stall, We'll go from thers ™ B,
TR 14, BR 21



for students to pass during their graduate cowrsework for all
those pursuing teacher endorsements i this area. Graduate
students in the Melticategorical Special Education Program
complete these Praxis exams concurrently with their
required coursewaork. In fact, a passing score om the Praxis
Special Education Core Knowledge and Applications is
required before a graduate student can begin their student
teaching, and the successful completion of the Praxis
Principles of Learning and Teaching iz needed before these
students can apply for teacher certification and endorsement
m Multicategorical Special Education.

R1, Ex. 2. BR 2536, (emphasis added). It describes the two Praxis exams which need to be
completed during the graduate course of study.* This letter was ignored, B1, TR 55-57.
BR 62-64. Dr. Sweeney s Step 1 grievance to Dr. Hackemer. R1. Ex. 2. p. 35, BR 249 15
accompanied by no response from [, Schweinle to the rebutial letier.

Appendix 1 mcludes the statement that “the Caralog is the official source of the
University’s academic programs and courses. The Catalog should be used as a puide, in
collaboration with an academic advisor, in planning a course of study in meating
requirements for graduation.” Appendix 1.* At the same page, the statement is made “the
miormation contained in this Catalae s the most accurate avalable at the time of
publication, but changes may become effective before the next Catalog is published.™
Regarding the specific requirements of the Special Education M.A

Typically students seek the Master’s degree in Special
Education while pursuing certification in one of more areas
A degree of Mlexibility provides additional opportunities for
those not Reeding or wanting certification. Students wishmg
to pursue a Master of Arts degree in Special Education must

select from the following specialization: Advanced
Specialist  in  Disabilities, Early Childhood Special

2 The Prais Special Education Core Knowledge and Applications exam s offen refirred to as the Pricis
specigliv content exam. The Prcas Principles of Learming and Teachmg 18 often referred o as the Praxs
PLT exam.

211 w5 mhteresting that the BOR represents the Catalog is mandatory, despie thes “guide” lemmmge, b m
the subsequent gricvance treats “puideline” as leaving the Administration with unfettered discretion

(3



Fducation, or Multicalegorical Special Education K-12,
Students are enconraged (o discuss program specializaitons
with an advisor at the time of admizsion to the program.

NOTE: Students who do not hold either elementary or
secondary education certificafion may only pursue the
Multicategarial specialization and will need 1o complete
additional coursework and certification requirements for
initial teacher certification.

{emphasis added). The Multicategorical specialization is one of three specializations
which a Master’s Degree candidate in SPED can pursiue, with the others bemmg Early
Childhood Special Education and Advanced Specialist in Disabilities. The catalog states
“la] degree of flexibility provides additional opportunities for those not needing or
wanting cerfification.™ As the catalog NOTE explains, those without elementary or
secondary education certification may only pursue Multicategorical specialization. A
plain reading is that graduate students who are pursuing Advanced Specialist in
Dizabilities or Early Childhood Development do not have to take the Praxis Core exam as
graduate students, because they must have faken it as undergraduates, Dean Schweinle
adimitted this was correct about the undergraduate program:

€} So the Praxis Core tesl, 15 that for admission to the
leacher education program?

A Yes

}  And somebodv can get & master’s degree in special

education without going through the teacher education

program 7

They can.

I they went through the teacher educsion program in

undergrad — which they can do: right?

Yes,

- thev would have already taken the PRAXIS Core?

Yes.

And would not have to take it duning graduate school

ey,

—cormect?

LS QO p O



K1, TR 124:21-125:11, BR 131-32.
Furthermore, as noted above, there is more than one Praxis examination:

A series of Praxis tests are required for suceessful

completion of the program and o earn initial teaching

certification in the state of South Dakota. Students pursning

mitial teacher certification will need to pass the Praxis 11

Special Education Core Knowledge, and the Principles of

Leaming wnd Teaching {PLT} eéxam for swoecessful

completion of the program and feacher licensure. Students

who do not possess certification will need to have completed

all of the admission requirements for teacher education at the

Umiversity of South Dakota.  Students who are seeking

teacher certification are encouraged 1o meet with an advisor

For clarification.
Appendix 3 to the BOR Brief. This does not include “those nol needing or wanting
certification” as discussed above about the first paragraph of Appendix 3. As stated in
these sections combined, there are three specializations available for a Master’s Degree
candidate in Bpecial Education. One of them can be pursued withowut the prerequisite of
either elementary or secondary education certification, i.c. multi-categoncal
specihzation.

Dr. Sweeney testified that the graduate studenms must take the Praxis PLT cxam
and the Praxis specialty content exam, R1, TR 141: 12-17, BR 148, but they do not have
to take the Praxiz Core while in graduate school. This is consistent with the catalog and
with what the student was apparently conveving (o Dr. Zalud. The teacher education
handbook specifies undergraduate teacher education., not graduate student education. R1.
TR 14%9: 5-11), BR 149. The graduate students do not need to take the Praxis Core because

the undergraduate teacher education requirements 1s specitic to undergraduate students



and makes no direet claim about being inclosive of graduate students, APP 69, It
describes the undergraduate education admissions reguirements.

The BOR Brief claims that Praxis T1, the content specialty exam, is required of all
eraduate students. It is not, as shown above. Only those pursuing a graduate degree in
multicategorical SPED must take this test. This makes sense in light of the role of
multicategoncal, i.e. people who teach a1 schools whose size allows the employment of
only one SPED teacher, or a imited number, who must teach special education students
with a variety of special needs.”

A South Dakota teacher certificate must inchide an endorsement for “subjects
qualified 1o teach™ ARSD 24:02:01:01(5). “[A] early childhood gpecial education birth
through grade three endorsement requires passage of the state-designated content test.”
ARSD 2:28:19:02, A Kindergarten through grade 12 special education endorsement
raquires completion of the state designated content test and course work, ARSD
24:28:19:03, The content test for SPED s specified at the South Dakota ETS PRAXIS
website.

Al BOR Brief, p. 4, there is a description of the gnevance relicf requested by Dr,
Sweeney. He did, in fact, request that the written warning be removed from his personnel
file and the comment in his evaluation deleted. The other points which had, in fact, been
meluded in his pro se grievance. regarding discretion and academic freedom,
implementation of required coursework for graduate students, development of a thorough
training, and discussion of policies were not pursued during the balance of the grievance

process. and not even mentioned at the evidentiary hearing. There i nothing advocated

1D, Sweenay desenbed the practal need for miulticategoncal SPED teachers i g rural state like South
Takota ai K1, TR 22, BR 29

o



about these orginal requests for reliel in the post-hearmg briefing at the administrative
level, nor atl the Circunt Court level.

At BOR. Brief. p. 15, the BOR relies on four cases regarding academic freedom
which have no resemblance 1o the Sweeney caze. In Herg v, Sruce, 112 F3d 322, (8th
Cir. 1997, the Plaintift who claimed academic freedom was terminated for her refusal to
cooperate in ¢valuating her grading system, failure 1o correct teaching to deficiencies, and
for msubordmation, unprofessional conduct and her unwillingness to discuss professional
manes, Bhe was a third grade teacher who refused to discuss these issues with her
principal. She claimed her first amendment right of academic freedom gave her the right
to assign grades as she saw fit without interference from the principal. The Court held,
“the First Amendment did not authorize Berg to be totally uncooperative, disrupt classes
or obstruct discipline™. [d. at 329.

In Rigemm v, Bd, of Trustees, 489 N E.2d 616 (Ind. App. 1986), the Plamtitt who
claimed academic freedom was ineffectivie as a teacher, frequently failed to meet classes
as scheduled, did not observe regular oftice hours, and did not cooperate with other
faculty at Ball State University. As quoted in the BOR Brief, “academic freedom does not
encompass matters mberently destructive of the proper functions of the institution.™ That
truism is nod in dispute here. Such exireme facts are not even alleged in Dr, Sweeney’s
[aE L=

In Stastay v. Bd. of Trustees of Cent, Washington Univ.. 647 P.2d 496 (Wash.
App. 1982} Professor Stastny had several approved absences from his teaching duties,
and during the same time, had five unapproved absences. Then. he recerved an invitation

to give a lecture in Jerusalem and he made a request For several days of absence. A
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shorter fime was approved, but “before receiving a response, on December 25 he 1efi for
Israel™ Jd at 243, He then informed the University that he would follow his own
schedule, and not the schedule which had been approved after his departure. He was
terminated for insubordination and he claimed academic freedom had been violated.
Theretore, the comment 1n the opinion that “academic freedom does not mean freedom
from academic responsibility to students, colleagues in the orderly administration of the
university”, Jd. at 250, was an appropriate comment under those circumstances. Dr.
Sweeney™s circumstances do not even remotely compare with Stastny s, In Mo learney
v Ulniv. of Illirads at Chicage Cirele Campus, 612 F.2d 285 (Tth Cir. 1979), the non-
tenured professor was terminated for cause, and he sued the university for violations of
his rights to due process and equal protection. The District Court granted the motion to
dismiss for failure to state a claim, and the Tth Circuit easily affirmed. The opinion points
out that his claim for a liberty interest in requiring due process was not even raized in the
Dhstrict Court and the claim was frivelous, fd. at 288. The professor also claimed a First
Amendment nght to academic freedom bul the opimon states that the unmiversity dad not
prevent him from pursuing his chosen area of rescarch, and thus his nght to academic
freedom was not violated. Dr. Sweeney s academic freedom position s not based on a
generic First Amendment claim. but on a specific BOR policy BOR 1:11 and the policies
eilablishing that advising is part of eaching. 4:38:6. ie. teaching mcludes “Advising
graduate students.™

At BOR Brief, p. 10, n.1, the comment is made that the parties stipulated away the
ssues of waiving' substituting courses and using wrong forms, and “Thus., those issues ane

resolved™ True, but they are still evidence of Dr. Schweinle™s personal animus toward



Dr. Sweeney, This is especially true of Ex. C, a form dated April 1, 2021, two months
after the letter of warning, offered to prove use of wrong forms.
Il.  The Second Grievance: Workload.

Al BOR Bref. p. 5, the BOR neglects to mention that Dr. Sweeney, at no lime,
actually followed through with any etfort to have his legal counsel intervene at that time.
He went by himself to discuss the matter with Dr. Dan Mourfam as recommended by D,
Zalud, but D, Mourdam said he would not discuss anything with him without University
coumsgel present. This is discussed in more detail at Appellant’s Brief, p. 10, As
mentioned at that pomnt. Dr. Sweenay recerved the distinet impression that D Mourlam
was under strict orders 1o take that position. but this is not responded to nor rejecied in
the BOR Brief.

Hiz original grievance did mention the USD worklead policy (adopted in May of
2008) and the 2016-2019 COHE/BOR Negotiated Agreement, but neither of those were
pursued m the grievance process. They were not mentioned at the evidentiary hearing,
nor m the brieting to the hearing examner or the Cireut Court.

The BOR Brief devotes considerable time to the points in the original grievance
which were not pursued at the hearing, imcluding the staternent that the 2021 USD
Workload Palicy had not been properly adopted by the 3D BOR. Once again, that was
not pursugd at the evidentiary hearing. nor in the post-hearing or Circuit Court briefing,

For the reasons stated at pp. 1-2. the BOR's interpretations and applications ol 118
policies relevant to the second 1=8ue are not entitled to deference. The BOR Brief ignores

and avoids Dr. Sweeney s point that TSI achieved its mterpretation of its policies by
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adding words which are not in the published policies. contrary to one of the most
common rules of construction. See the authorities cited at Appellant™s Brief. pp. 17-19.
IT.  The Third Grievance: The Assionments.

Dean Bchweinle mdeed ok over the duties of the workload to Dr. Bweeney for
the upcoming yvear, atter Dr. Zalud's retirement. in spite of the fact that she had already
rejected his previous two grievances. The fimst gnevance was réjected even though the
allegation about using the wrong forms was never substantiated. In fact, at the evidentiary
hearing the BOR offered an exhibit which was dated in April 2021, two months after the
msuance ol the letter of wammg, With thas anmus existing. Dr. Schweinle cannot be
described as 2 newtral party regarding her supervision of Dr. Sweeney,

The third grievance demonsirated that. As noted at BOR Brief, p. 7. “the exact
time requirements for these duties were unknown as it was a new responsibility for the
University.” That iz exactly why there should have been discuszion between Dr,
Schweinle and Dr, Sweeney about this assignment, which was, in faet, required by BOR
pohicies. “Faculty members have a legitimate interest in knowmg which professional
activities are to be recognized and ther university 's determinations of the relative
mmportance of the recognized activities.” BOR Policy 48.C 3.1 “Activities” includes
“teaching, scholarship and creative activity and service.” fd. The violation comes not
from D, Schweimle not knowing how long these new assignments would take 1o
complete. but from the refusal to discuss that. After all. this is a university. not the TS,
Armyv, Instead. Dr. Schweinle simply issued an order. At BOR Brief, p. 7. the argument is
made that “Dr. Sweeney was provided an opportumty for a voluntary. pad fellowship to

bearn more about the specific requirements of the licensure disclosure responsibilities™,
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which he accepted. What the BOR Bricf ignores is the testimony by Dr. Schweinle in
which she admitted that if Dr. Sweeney had not accepted this summer training, which
was bevond his nine-month contract, he would have been ordered 1o take the training in
the Fall. This 15 discussed in more detail ot the Appellamt’s Bref, p. 46.

1v. Retaliation.

Beginning at p. 26, the BOR Brief argues that the retaliation issue should be
analvzed by the burden-shitting framework of AeDomnall Dowglas Carp. v, Green, 411
L8 792 .93 8.0 1817, 36 L.Ed.2d 668 (1973) because South Dakota did i Drns v
Wharf Resources (UNAL fne. 2015 8.1 61,9 17, 867 N.W.2d 706, 713, There 15 no
hasis for this, Melonaell Douglas was a race discrimination case: Wharf Resources was
a gender discrimination case. The WeComell Douglas anabvsis has been aniformly
applied in discrimination cases, This is a grievance appeal,

In a grievance appeal, the standard of review is provided by SDCL 1-26-36, Cax
v, oo Falls Soh. Dise, 514 NW.2d 868, 871-2 (8D 1994). All grnevance appeals are
admimstrative appeals, first to the Circuit Cowrt and then to the Supreme Court, SDCL 1-
16, Discrimimation cases generally onigimate in court (state or federal), but gnevance
appeals do not. because the employvee must exhaust his administrative remedies. Kealda v
Ciry of Yankton, 2014 8.1, o0, % 30, 852 N.W.2d 425, 433.° The BOR Brief cites no
authority for the proposition that this grievance appeal must be subject 1o the AMolonnell

LDlongias balancing test

* Discrimination cases are preceded by mandatony agency investazations, but those are not evidentany

hearinigs, as aré BOR grevances and gnevance appeals before the Division of Labor & Manegement of the
South Dakota Degantment of Labor, STHCL 3=-18-15.2

14



Even if the MeDonnell Dowglas analyvsis is applied, Dr., Sweeney has shown that
the emplover’s actions were motivated by the animus of retaliation. 5t Mary s Honor
Center v. Ficks, 5309 ULE, 502 (1993). The employee need not always introduce new
additional and independent evidence afier the emplover has met the prima facie case of
the employee with some articulated, legitimate resson. Reeves v, Sanderson Plumbing
Products, fnc,, 330118, 133, 148-49 (2004},

The BOR Brief, p. 26, correctly relies upon Filliams v 820 Dep 't of dgric., 2010
S.00 19,9 14, 779 N.W.2d. 397, 402 for the elements of a retaliation claim:

1. Protected activity — Dr. Sweeney had filed two grievances:

2. Adverse emploviment action — Dr. Sweeney was azsigned tasks he had never
performed and was taken away from teaching, advising and interacting with
students, which he loved,

3. A causal connection between the two,

There 1 not a smoking gun of the causal connaction, nor is one required. President
Grestring's harsh comments in her denial letter, Dr. Schweinle's testimony that there was
no discussion because Dir. Sweeney had already filed two gnievances, and the temporal
proximity of the provisions grievance and the April & 2022 assignments. Certainly, the
second grievance was filed on November 1, 2021. R2, Ex. 1, p. 33, BR 127. But the
decision of the hearing examiner was not conveved to the parties until April 14, 2022,
1. BR 1. In Williams, there was a two-year gap between the alleged event and the filing
of the discrimination complaint.

If the comuments were made mn 2005, and no other such

sexually nappropriate behavior occurred, then there was an

msufficient nexus between the time Willams complained

about sexual harassment and the adverse action taken against
her i 2007, If, however, the comment was made in 2006,



there was a heightened hkelihood of probable canse 1o
support Williames's complamt of retaliatory discharge.

2010 83D 19919, 779 N.W.2d at 404. The time between Dr. Sweeney s second
grievance and the new assignment was far less than this “heightened likelihood™ in
Williams, and there is other evidence of retaliatory animus,

President Gestring's comments in her denial letter were hardly stray remarks in
the workplace,” nor were they “statements by non-decisionmakers™ as suggested at BOR
Brief, p. 28. Clearlv, they were not “statements by decision-makers unrelated to the
decisional progess.” It was the decisional process by the Uimiversity President.

CONCLUSION

This Court, can, of course, make separate decisions on cach of the three
grievances: it is not matter of all affirmances or all reversals. Dir. Sweeney urges the
Court to reverse on all three. Dr. Sweeney was correct telling a student that for the
multicategoncal specialty a praduate student had 1o take the Praxis specialty content
exam and the Praxis PLT exam since the Praxis Core exam would have been taken as an
undergraduate.

Om the second gnevance, the USD admomistration offered no explanation how D,
Sweeneys workload totally failed to reach the 30 workload units contemplated by BOR
Folicy 4;3%, or that Dy, Schweinle’s calculation at R2, BR 124 was comect.

Cm the third grievance, the record i undisputed that there was no discussion with
Dr. Sweenev about his new assignments and that discussion was required by BOR/USD
policies. The administration only justified avoiding these policies by adding language to

the policies which did not exast.
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The BOR/TISD nterpretation and application of the relevant policies shounld have
been given noe deference.

The grievances should have been sustained, At BOR Brief, p. 30, the argument is
made that “[s justaiming the grnevance would sigmificantly append the decisions of
University in determining the relative qualifications of its faculty members and deploving
those faculty . ... ", Why? No basis is given. Based upon that logic, there should be no
grievances. But the BOR adopted BOR Policy 4:7. This is not inconsistent with the
generic SDCL 13-49-3.

The overall evidence proved that but for the two previous grievances. that the
April 8, 2022 assignments ordered for Dr. Sweeney would not lave been made, The
Circuit Court should be reversed.

Dated this 2%th day of July, 2024

HAGEN, WILKA & ARCHER, LLP

By /v Thomas K. Wilka
Thomas K. Wilka
ali 8. Main Avenue, Suite 102
P.O. Box 264
Sioux Falls, 8D 57101-0964
Attornevs for Appellant
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