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PRELIMINARY STATEMENT

Appellant, Janelle Peery, shall be referred to as “Tanelle.” Appellee, Dr. Curtis

Peery, shall be referred to as “Curtis,”™ The Second Judicial Circunt Court, Lincoln

County, shall be referred 1o as the “Circuit Court.” The Cirewil Court’s Memorandum

Decision and Order on Motions dated Octeber 8. 2024, and Addenduim to LOVOR 02024

Memuorandum Decizion and Order on Motions dated October 17, 2024, shall be referred

to collectively as the “Decision.” The settled record transmitted by the Cirenit Court shall

b referenced as “SR™ followed by the page number assigned by the Circunt Court.

JURISDICTIONAL STATEMENT

Janelle seeks review of the Decizion izsned on October 8, 2024, and October 17,

2024, Janelle timely filed a Notice of Appeal on November 27, 2024. (SR 810), This

Court has jurisdiction over this appeal pursuant to SDCL 15-26A-3,

STATEMENT OF LEGAL ISSUES

There are two issucs in this appeal.

Whether the Cirowit Court abwsed s discretion in granting Curtiz s Mation o
Maodify Alimony.,

The Circuit Court granted the Motion 1o Modily Alimony upon finding Cuortis
had established a change in circumstances.

Legdom v, Leedom, 2020 8,1 40, 947 N.W.2d 143
Moore v, Moore, 2000 812, 16, 763 N W.2d 536

Wheiher the Clrouit Court clearly erred 1n denying Janelle s Mation for
Contempi.

The Circunt Court denied the Motion Tor Contempt upon findmg Curtis was
not able to pay alimony and did not willfully viclate his obligation 1o pay
alimony.

Coffey v. Coffer, 2016 5.D, 96, 888 N.W.2d &05. 813



Love s Travel Stops & Conntry Stoves, Inc. v, City of Wall, 2023 5.10. 68, 1
MW 3d 664

STATEMENT OF THE CASE

Curtis and Janelle were married in 1994, (S8R 34). In June 2019, Curtis and Janelle
entered a stipulation and agreement for divorce, which was later accepted by the circuit
court and incorporated into a Judgment and Decree of Divorce (“Judemen™. (SR 34-47,
51-54). As part of the Judgment, Curtis agreed to pay alimony to Janelle, (SR 35), In
June 2024, Curtis filed a Motion to Modify Alimony (“Motion to Modify Alimony™,
alleging he was unable to pay alimony as required m the Judgment and stopped paying
alimony soon thereafler. (SR 73-76, 204, 889-90). Janelle opposed the Motion to Modify
Alimony and filed a Motion for Contempt {“Aotion for Contempt™), (SR 201, 204-221).
The Circust Court, the Honorable Rachel Rasmussen, granted the Motion to Modify
Alimony and denied the Motion for Contempt after a hearing on the motions. (SR 621-
22, B03), Janelle now appeals. (SR 810}

STATEMENT OF THE FACTS

Curtis and Janelle were married in 1994, (5K 34). At the time of their marmage.
Curtis was in his second year of medical school at the Umversity of South Dakota. and
Janelle had recently graduated from the University of South Dakota with a degree in
dental hygiene. (SR 832, 992, After their mamiage, Janelle worked full time as a dental
hygienist while Curtis finished medical school and began a five-vear medical residence in
general surgery, (SR 831, 992-93),

Curtis completed his medical residence in $1oux Falls, while Janelle continued to
work as a dental hvgiemist, (SR 992-93), After Curtis finished his residency, the couple

moved to Des Moines, lowa, for two years, where Curlis worked as faculty at a residence



program and Janelle comtmued to work as a dental hvgienmist. (SR 831-32, 993), In May
2004, Curtis and Janelle moved back to Sioux Falls, where Curtis began working as a
surgeon at Sanford Hospital (“Sanford™) (then Sioux Valley Hespital), (SR 332, 994),

Curtis and Janelle have four children together. (SR 832). Shortly before Janellz
gave birth to the couple’s third child, Curiis and Janelle mutually decided that Janelle
would resign from her work as a dental hygienist and stay at home full time to care for
the children and the home. (SR 201-02. 993-94). Janelle did so. (SR 90102, 993-94),
Tanelle worked full-time for 2ix yvears before ghe and Curtis decided that she would stay
at home full-time. (8R 901). Since their third child was born Janelle has not returmed to
work outside the home. (SR 901-02, 993,

After moving back to Sioux Falls, Curtis became a very successful and well-
respected bariatric surgeon ot Sanford, which allowed Curtis, Janelle, and their children
to live a comfortable lifestvle (8K 994-95), Curtiz also supplemented lis income from
Sanford by domg independent work as an expert consultant on banatnc issues. (SR 838).
He has travelled across the United States and even overseas to provide consulting and
services to other physicians. (SR 250-31).

In 2019, after twenty-five vears of marmage, Curtis and Janelle decided 1o
separate, (SR 3-5, 9-12) Al that time, Janclle had not worked outside the home for
nearly two decades. (See SR 901). JTanellz also had not Kept up with required education
and training tor her dental hygienist degree. (SR 1028} At that time. Curtis was still
working at Sanford and making between 3650, 000,00 and 5750,000.00 annually. (SR

B3R



Curtis and Janelle obtained counsel and agreed to mediate the terms of the
divorce. (SR 995} In June 2019, with the assistance of counsel, the parties entered a
stipulation and agreement for divorce providing for the division of manital assets, child
support, and alimony. (SR 34-47). The parties agreed that Curtis would pay Janelle
alimony of $19.250.00 until the marital home sold, after which time Curiis would pay
Janelle almony of 513, 300.00 for six vears. (SR 331 After six vears of these alimony
payments, the parties agreed that Curtis wounld pay Janelle §7,000.00 tor an additional
nine vedrs, al which time alimony pavments would cease. (SR 353, Al the time alimony
would cease, Curtis and Janelle would both be approximately 63 vears old. (SR 905). The
parties also agreed that Curtis would pay $500.00 a month to a Roth IRA of Janelle’s
choosing for 10 vears to provide for her retirement. (SE 35-36). The parties agreed that
Curtis™s alimony obligation terminated upon the death of either party, Janelle’s
remarriage or cohabitation, if Janelie's share of [P Profits allocated to her by the divoree
settlement reached $1,000,000.00, and in no other circumstances,' (SR 36).

In separating the parties” assets, the parties agreed Curtiz would distnbute
3465,697.00 from his Banford retirement account 1o Tanelle. (SR 41). The parfics further
agreed to split the assets from the sale of the marital home. (SR 42, Finally, Curtis
agreed to pay child support in the amouant of $1,500.0( to Janelle until the couple’s
voungest child reached the age of 18. (SR 38} On June 18, 2019, the Circuit Court
entered the Judament incorporating the parties” stipulation and agreement lor divorce.

(SR 31-34).

! None of those enumerated reasons for termination of alimony have occurred. (SE 906
7).



From 2019 to 2022, Curtis continued to work at Sanford and made all his alimony
payments. (SR 889-90). Curtis's salary also increased. In 2021, he made $834.000.00.
consisting of $720,000.00 from Sanford and 5118 000,00 from independent consulting
work. (SR 911}, In 2022, Curtis made 587200000, consisting of 3787 788.00 from
Sanford and $88.500.00 from independent consulting. (SR 9135, 339),

Curtis paid alimony of 519.300.00 to Janelle from June 2019 to January 20020,
when the marrtal home sold, (SR 90). Starting in February 2020, Curtis began paying
Janelle $13,500.00 i alimony in compliance with the Judgment. (SR 90). Janelle did not
work dunng this penod. cared for her chaldren still at home, and hved off the alimony
payments from Curtis. (SR 997, 1029),

In 2022, Curtis decided to leave his lucrative career at Sanford and move to
Texas. (SR 87, 838-40), Curlis gave zeveral reasons for his decizion. (SR 838). He
explained he had been dissatisfied with working at Sanford for several vears and needed
to make a change for his mental health.* (SR 838, 849). Curtis also stated he had social
reasons for moving to Texas. (S8R 838, His brother lived in Texas, and he had cousinsg in
Texas. (SR 838), Curfis’s and Janelle™s four children all lived in Sioux Falls. (SR 934,
991}, Curtis was not fired by Sanford and resign from Sanford voluntarily. (SR 9243

Curtis reached out to his contacts in Texas to mquire about job opportunities there
and obtamed whot he believed would be a promisimg job opportumity with Bariatric
Experts. (812 B40-42). Curtis signed a contract with Bariatric Experts that provided he

would receive a salary of $420,000.00 in 2023, about half his salary a1 Sanford at the

' Mo medical or counseling records were infroduced as evidence at trial as to Curtis’s
mental health. (See SR 823-24),



time. (SR 570, 839, 841). However, Curtis belicved his salary at Banatric Fxperts would
merease over time. (SR 87, 84243 Cuntis moved to Texas in January 2023 and began
working For Bariatric Experts. (SR 839, ¥74), He did not take time off between his work
at Sanford and his work & Banatnic Expents. (SR 874). In 2023, Curtis formed a
consulting entity called First Creek Surgical Solutions. PLLC, for his independent
comsulting work in Texas, (SR 87, 839),

Unfortimately, Curtis™s employment ot Baratric Experts was less than ideal.
Curtis believed that his phvsician partner al Bariatric Experts was threatenad by his
presence there. (SR 845). Banatric Experts would not allow Curtis to perform general
surgeries and discouraged him from doing consulting work. (SR 843-44). Bariatric
Experts also refused to adverfise Curtis’s practice, (3R 844). Due to this friction, Curtis
and Bariatric Experts entered a separation agreement in December 2023, less than a year
after he started working there, (8K 583, 849, In 2023, Curtiz’s income was 5575, 545,00,
consisting of $420,000.00 from Bariatnc Experts and the remainder from independent
consulting work and a few weeks of employment at Sanford. (SR 119, B66-67). Curtis
continued to pay alimony in compliance with the Judgment in 2023, (B8R §89-90),

Upon his separation from Bariatric Experts, Curtis looked for work elsewhere and
mexplicably decided to join an existing solo practitioner, Dr. Keli McCalman (O,
MoeCalman™), at her practice called Inspire Banatrics in McKinney, Texas. (SR 87, 588
600, 856, 941-42). Curtis and Dr. MeCalman negotiated an agreement (“Adgreemeni™) in
which he and Dr. McCalman would sharé the overhead expenses of Inspire Baratrics,
(SR B8, 590-91, 600). Curtis™s portion of the overhead expenses were estimated to be

522,000, 00 a month, and he knew that at the time he entered the Agreement, (SR 88,



585), Under the terms of the Agreement, Curfis would not gencrate any mcome from his
work at Inspire Bariatric until after his overhead expenses were paid, and he would not
share in any of the profits generated by Dr, McCalman. (SR 88, 590-91, 939). At the
time he entered the Agreement. Curtis knew that he was not likely to generate any
mcome during his first vear of practice at Inspire Bariatrics. (SR 28, 85253, 859),
However, he was hopeful that his practice would become profitable after 12 months. (SR
82}, Curtis testified. however. that it could take as long as three or four vears to be
profitable in private practice. (S8R 88). I bears repeating that Curtis made $7R7, 7TEE.00 ai
hus final vear at Sanford before voluntarily separating from employinent there. (SR 915,
839}, Curtis presented no evidence that his position al Inspire Bariatrics was the most
lucrative position for him or that he was unable to find work elsewhere that would have
provided him a guaranteed salary. (See SR 856, 962),

As Curtiz predicted, he has not made a profit at Inspire Bariatrics since joining in
March 2024 and consequently has struggled to pay 522,000.00 to Inspire Banatrics for
overhead in compliance with the Agreement, 513,500 in alimony to Janella in
compliance with the Judgment, and for his iving expenses. (8K 88, £80-82). To help
cover his expenses. Curtis took out a 520000000 line of credit and also borrowed
against a $100,000.00 life insurance policy in his name. (SR ER, 90). Curtiz also took on
extra work and reduced his living expenses 1o try (o make ends meet. (SR 88-89). While
al Inspire Bariatrics, Curtis has worked 50 hours a week between clinic hours and his
mdependent consulting. (SR 89). He also reduced his personal expenses from moving
from a two-bedroom apartment 1o a one-bedroom apartment in March 2024, (SR &8,

BO3), However, despite his efforts, he testified he is not capable of continuing to make



alimony payments duc 1o the reduction in his income and financial obligations to Inspire
Bariatrics. (SR 90).

In June 20224, Curtis filed the Mation to Modify Alimony, (SR 75-76), Curtis
argiied that he has suffered a reduction m incone sinee moving to Texas and this
reduction in inceme was a “change in circumstances™ permitting modification of
alimony, (8K 77-84). Up until the Motion to Modify Alimony was filed, Curtis paid
Janelle S13,500.00 a month in alimony, in compliance with the Judgment. (SR 390).
However, in July 2024, he violated the Judegment and did not send Janelle any alimony.
(SR 204, 889-90). In August and September 2024, Curtis only sent Janelle 53.500.00 in
alimony in violation of the Judgment. (8K 205), While Cuntis reduced his alimony
pavments to Janelle afier the Motion to Modify Alimony was filed, he continued to pay
£22.040:0.040 to Inspire Bariatrics in compliance with the parinership agreement. (SR 945).
At the time Curtis brought the Motion to Modify Alimony, the Judgment required Curtis
to pay 513,500.00 in alimony for the next 19 months, at which time alimony would be
reduced to 57,000,000 a month for the next nine vears, (SR 35, 90).

At the time Curtis willfully reduced his alimony payments to Janelle, he had
S1, 5040, 000. M in assets. (SR 968-69). These assets consisted of two investment
properties in Sioux Falls with $370,0000 () in equity between them; interest in a trust
worth 587 500.00: over $900, 00000 in liguid retirement accounts, and 5538, 000.00 in
other investing accounts. (SR 965-68).

Janelle responded by filing the Motion for Contempt hased on Curtis’s failure to
pay alimony in compliance with the Judgment and requested that the Court order Curtis

to comply with the Judgment, (SE 201, 204-05). Janelle also opposed the Motion to



Modify Alimony. (SR 214-21). 8he argued Curtis"s voluntary choice to leave his
profitable career at Sanford and aceept a job with no guaranteed income was not
sufficient grounds for modification of alimony. (8K 214-21), She also argued that her
need for support had not changed since the Judgment was entered. as required 1o show a
change in circumstances permitting modification of alimony. (SR 214-21). A motions
hearing was held on September 27, 2024, in which Curtis and Janelle testified. (SR 203,
822).

At the hearing, Cortis admitted that he had voluntarily left Sanford 1o seck
emplovment m Texas. (SR 2300 However, he stated he made the change in good faith
and did not change jobs to reduce his alimony obligation. (SR 847-48), Curtis
acknowledged he knew his work at Banatric Experts would pay half of his salary at
Sanford, but he believed he had the potential to ¢arn more over time, (SR 87, £42-43),
Likewize, he stated that he accepted the job at Inspire Bariatrics in good faith. (See SR
BO3I-063), Curtis testified that e believed his practice at Inspire Banatrics would
eventually be profitable, and the 522008040 he agreed to pay for overhead expenses was
very reasonable in his line of worke (S8R 94, 863-63). Notwithstanding, Curtis admatted
that he will probably never make as much as a self-employed practitioner as he did while
working at Sanford, in part because of his age. (SR %), Curtis 1s currently 55 years old.
(SE 87) Curtis testified he had looked for waork elsewhere before entering the Agreement
with Inspire Bariatrics to some extent. but that he had not applied to any hospital svelems
in Stoux Falls or Minneapolis, (SR 962).

Janelle testified that her standard of living had not changed since the divorce was

entered, (SR 997-08), She stated that she lived a comfortable lifiestyle on her alimony



payments, which was commensurate with the comfortable lifestvle she lived while she
and Curtis were still married. (SR 997-98). Janelle also produced bank record showing
that she spent between 51400000 and $18,000.00 a month. (81 1001, 1010-13). This
spending consisted of mortgage payments, car pavments. medical insurance, phone balls
for Janelle and her children, approximately $1,700.00 to a country club in Sioux Falls.
approximately 52,000,00 for food and restavurants for herself and her daughter, and other
consumer spending. (SR 1001-1012, 1031-36). Janelle testified that she and her family
had been members of the country club since they moved to Sioux Falls decades ago, and
their children had grown up there. (SR 1033-34).

Janelle also explained that. since the divorce, alimony and child support payments
from Curtis was her sole source of income. (SR 997), After Curtis stopped paving
alimony, Janelle was forced to withdraw $39,000.00 from her [RA to cover her living
expenses, incurring tax penalties. (SE 1016}, Janelle testified that if the Motion to Modify
Alimony was granted, she would have to deplete her retirement account to maintain her
standard of living. (SE 1019207,

The Circuit Court issued the Decision granting the Motion 10 Modify Alimony
and Denving the Motion for Contempt. (SR 612-621). As to the Motion for Modify
Alimony, the Circuwit Court found that Curtis knew that he would not have sufficient
meome 1o support his alimony obligations when he entered the Agreement with Inspire
Baratrics. (SR 614). The Court also found that Curtis had not hquidated anv assets to
make his alimony payments, (5K 614), The Court further found that Cartis had
“tightened his belt” upon moving to Texas and his living conditions had suffered. while

Jamelle had maintained the same lifestyle since the time of Judgment. (SR 613-135).

140



Finallv, the Circuit Court noted that Janelle's monthly expenses of 5 16,000.00 to
S18.000.00 tended to exceed her income of S16.0600.00 a month from alimony payvments
and child support, “which may contribute to her current budget issues and debis,” (SR
615).

Based on its review, the Circuit Court held Curtis had established a “change in
circumstances” through showing reduced ability 1o pay and lack of necessity on Janelle's
part tor support. (S8R 617-621). As to Curtis’s ability to pay, the Cirouit Court found
Curtis"s testimony about his financial struggles and reduce income was credible that he
did not “voluntanly” reduce his income. (SR 617). It further found Curtis™s meome and
eaming capacity was insufficient to pay alimony in the amount required by the Judgment.
(SR 617-18).

As to Janelle’s financial nacessity, the Circuit Count acknowledged that the law
raquired it to conzider [ 1] increazes in the actual expenses of the recipient and [2]
changes in the recipient’s non-support income.” (SR 6 18). However, the Circuit Court
made no findings as to either of these tacts, (8R 618-20). Instead, the Circuit Court found
Janelle's testimony “supports her desire to maimntam her current lifestyle,”™ but “her
testimony and submitted evidence do not support a credible claim of necessity™ to
maintain that lifestvle (SR 619). The Court then stated the expenses in Janelle's
budget—including for her country club membership, cell phone payments for her adult
children. and other consumer spending—were nol “necessities.” (SR 619). Upon
concluding Curtis had established a change in circumstances based on his ability to pay
and Janelle financial necessities. the Court granted the Motion to Modity Alimony. (SR

62022, ®05). The Court ssued an order directing that Curtis’s alimony pavments he



reduced to 56,000.00 per month until 5o set to teminate as set forth in the Judgment. (SR
021-22. 803).

As to the Motion for Contempt, the Circuit Court found that the Judgment was
enforceable. (SE 620-21) The Circuit Court further found that Curtis was not able to
comply with the Judgment because of his reduced income. (SR 620-21). In doing so, the
Circuit Court rejected Janelle's argument that Curtis could comply with the Judgment if
he liquidated some of his substantial assets, (SR 620-21). The Circuit Court found
Curtis™s reduction in income was not “willful,” and =0 he did not willfully refuse to
comply with the Judgment. (See SR 620-21). Upon tinding that Curtis was not able to
eomply with the Judgment and his noncompliance was not willful, the Circuit Court
denied the Motion for Contempt. (SE 620-21. 810). Janelle now appeals the Decision,
(SR E1).

STANDARD OF REVIEW

A cireuit court's decision regarding whether to modify an alimony award 15 . . .
reviewed for abuse of discretion.” Leadom v Leedom, 2020 5.0, 40,9 11, 947 N.W.2d
143, 147, “An abuse of discretion refers to a diseretion exercised to an end or purpose not
Justified by, and clearly against reason and evidence.” Johnson v. Miller, 2012 8.D. 61,
T, B18 N.W.2d 304, 304, Further, the Supreme Court “reviews a cireuit court’s findings
of fact under the clearly erroneous standard and reviews conclusions of law de novo.™ fd

This Court also reviews “a trial count’s findings as to contempt under a clearly
erroneous standard.” Tavlor v Tapler, 2019 8.1, 27,9 15, 928 N.W.2d 438, 463. Under
this standard, “Jt]he trial court’s findings of fact are presumptively correct and the burden

4 upon appellant to show error.” Jd. This Cournt will “declare a finding of fact clearly

12



ermoncons only if [it is] definitely and firmly convinced that a mistake has been made,™
Breckley v Ellis, 2023 83.D. 52, 9 13, 996 N.W._2d 308, 512.
ARGUMENT AND ANALYSIS

L The Circuit Court abused its discretion in granting the Motion to Modify
Alimony.

A. There was no “change in circumstances™ because Curtis had the
“financial ability to pay™ and Janelle’s necessities had not changed.

SDCL 25-4-41 gives South Dakota courts continting jurisdiction to modify m
alimomy award. SIXCL 25-4-41, The South Dakota courts apply a “change of
circumstances” test to determine whether to grant a motion to modity alhimony. Leedon,
2020 5.D. 30, 9 20, 947 N.W.2d at 149, “The change in circomsiances refers to a change
m the mecessities of the recipient and the financial ability of the obligor. . . since the fime
af divorce.” 1d, (emphasis in original). In considering these elements, “[bloth income and
expenzes of the parties must be considered.” and courts “may evaluate . . . the intentional
reduction of gross income; an inguiry into caming potential when a party s under- or
unemploved; [and] the intentional mflation of expenses.”™ Barfon v. Bartor, 2012 8.1 44,
15 815 NW.2d 553, 558, [n ruling on a motion to modify alimony, courts “must be
wary of an alimony obligor’s efforts to minimize his or her ability to pay through wder-
or unemployment” and “conduct by the alimony recipient to maximize his or her unmet
needs through speculative expenses ™ Moore v, Moore, 2009 5.1 16,9 153, 763 N.W.2d
336. 340, Finallv. in considering whether there 18 a change in ¢ircumstances o support a
modification, this Court has repeatedly affirmed that ~[t]he role of the nal courts n
moditication proceedings 15 not to relieve a party of his or her bad bargain.™ Jd; Clsen v

Olson, 1996 8.1, 00,9 11, 552 N.W.2d 396, 399 (same).

13



Here, Curtis has neither shown that he 15 unable to meet his alimony obligations
nor that Janelle™s need for support has changed since the date of Judgment. Because
Curtis has not established either of these elements, he has not met his burden to show a
change of circumsiances to allow modification of has alimony obligation, and the Circuit
Court abused its diseretion in granting the Motion to Modity Alimony.

First, Curtis has not shown that he 15 unable to pay alimony to Janalle n
compliance with the Jndgment. This Court has held that as long as an obligor has
aufficient assets to make payments, there is not a change in circumstances. See, eg.,
Lampert v. Lampert. 388 N.W.2d 899, 902-03 (5.1, 1986) (hinding the circunt court acted
within itz discretion in denying husband’s motion to modify alimony when husband’s
mcome was reduced by 41% due 1o a health condition, but the hushand had not shown he
was unable to pay alimony and still made significantly more money than his wife), Guan
v, Crume, SO5 N.W.2d 772, T74-75 (5.1, 1993) (finding the circuit court acted within its
diserction in denving a husband s motion to moedify his alimony obligation upon finding
the parties” financial circumstances had not changed becanze hushand—although mow
retired —still had sufficient assets to pay alimony and wife—even though she was now
emploved—had health problems that hindered her ability to continue to work), Jameson
v, Jameson, 1999 8.1 129, 17 15-18, 600 N.W.2d 577, 581-82 (holding the circuit court
abused s discretion by reducing hushand s alimony obligation when husband voluntarily
retired and had suilicient assets to pay alimony and wite’s need for alimony had not
changed), In other words, “[a] decrease m eaming, by fiself, dogs not show a change of
oirctimstances.” Jd. 9 16, 600 N.W.2d at 581, The obligor secking a modification must

also show he or she does not have sufficient resources to confinue to pay alimony as se
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forth in a judgment. See id. (stating an “obligor spouse who claims inahility to pay must
produce complete and detailed evidence of his financial position showing an inability to
pay”).

Curtis has faled 1o satisfy this burden because he was sitting on approximate]y
£1. 500,000, 00 in assets at the time he filed the Motion to Modify Alimony. (S8R 965-69).
Rather than hquidate some of s assets 1o pay Janelle alimony in compliance with the
Judgment {or obtmn more lncrative employment), Curtis filed the Motion to Modity
Alimony stating his income ig insufficient to satisfy the Judgment. (SR 75-76).
Moreover, Curtis accepted employment he knew was unlikely to generate any income for
over a year and would require him to pay $22.000L0)} a month in overhead expenses. (SR
RE 585), Curtis has been able to make payments of $22,000.00 to Inspire Bariatrics at the
same time he has failed to pay Janelle alimony of $13,500.00 as required by the
Judgment. (SR 204-05, BRO-90, 945). On this record, Curtis cannot show he was unable
to pay alimony in compliance with the Judgment, He had and has more than sufficient
funds and assets to do so. On this basts alone, Curlis has not met his burden to show a
change in circumstances.

Additionally, Curtis cannot show a change in Janelle’s necessities as needed to
permit modification of alimony. This Court has stated “[w]hen assessing . . . the
recipient s need for alimony, the trial court must consider both increases in the [1] cormal
expeises of the recipient and changes in the [2] recipient’s mom-support Income.” Moore,
2000 5.1 16,9 16, 763 N.W.2d at 541, Here, there was néither an increass in Janelle's
expenses nor any change in her non-support income sinee the date of Jadgment. To the

contrary, Janelle testified that her lifestyle and daily expenses were the same as they were
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at the time of Judgment and during her marriage, (SR 997-98). Further, there 15 no
dispute that Janelle does not have any addittonal source of income and relies entirely on
alimony payments for her daily needs. (SR 997). In short, thers is no change in Janelle's
necessilies to show a change of circumstances.

Curtis has shown that his standard of living has decreased due to his employment
decisions and financial obligations he agreed o assume, (SR 88, 893). But an obhigor’'s
chamge in circumstances is not the issue here, The Circurt Cowrt must instead consider (1)
the obligor’s ability to pay and (2) a change in the recipient’s needs since the date of
Judgment to determine whether there has been a change m aincumstances. See Leedom.
2020 8.1, 40,9 20, 947 N.W . 2d at 149, [n this case. neither a change in Janelle’s
necessities nor Curtis’s reduction in mcome satisfies Curtiz s burden (o show mability 1o
pary of show a change in Janelle's necessities. By finding Curtis had shown a change in
circumstances and granting the Motion to Modify Alimony, notwithstanding these
undisputed facts, the Circuit Court abused its discretion.

B. There was not a “change in circamstances™ because Cortis voluntarily
reduced his income.

Additionally, Curiis cannot show a change in circumstances because he
voluntarity reduced his income. In cases concerning a voluntary reduction in income,
either through job change or voluntary retirement, this Court has found there is not a
change in circumstances sufficient to modify alimony. Herndon v. Heradon, 305 NW.2d
917, 918 (5.D. 1981 (finding a circurt court acted within its discretion in denving a
husband's maotion Lo reduce alimony upon finding husband voluntarily reduced his
income by selling his chiropractor business and lack of evidence that husband was unable

to work despite medical 1ssues with his handsy;, G v, Groner, 505 NW.2d 772, T74-75
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(5.0 1993) (finding the circuit court acted within its discretion by denyving a hushand’s
motion to modify his alimony obligation becanse husband. despite lns retirement and
health struggles, had sufficient assets to pay alimony and wife s need for alimony had not
change since the time of the divorce). In contrast, this Court has held there was a “change
m circumstances” when the reduction in the obligor’s income was due to an involuntary
change, such as iliness. See Paradeis v. Paradeis, 461 N.W.2d 133, 137-38 (8., 1990}
{helding the trial court did not abuse its discretion by terminating husband’s alimony
obligation upon proof that hushand’s coronary artery disease prevented him from
working)

This case is no different than other cases m which an obligor volumtarily reduced
his income, Curtis is a highly successful surgeon. (SR 83%, 950-51). He resigned from a
lecrative and successful career at Sanford to accept a position at Bariatrics Specialists
paving half of his salarv at Sanford. (SKE 87, 576, 838-41). Then, after the position
proved to be a bad fit, Curtis inexplicably accepted employvment im which he agreed to
pay $22,000.00 a month in overhead expenses with no guaranteed salary, (81 BE, 583,
585, 849). In fact, Curtis voluntarily accepted this position knowing he was not likely to
make a profit for at least an entire year and knowing he could not keep up has alimony
obligations if he accepted that position. (SR 88, 83233, £59), Then, months after
accepting this position, Curtis stopped paving alimony 1o Janglle in violation of the
Judgment. asserting that it was not possible to continue to make payments duoe to the
hefty financial obligations Curtis had just knowingly incurred. (SR 73-84) Janelle,

however, should not be required to bear the costs of Curtis™s bad and itentional choices.
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Other states, like South Dakota, have alzo found that a voluntary reduction in
mcome 1% nol 2 “change m circumstances™ sutficient to modify an alimony award. See,
e.g, Wallenhurst v. Wallenhurst, 116 Ohio App. 3d 823, 828, 689 N.E.2d 586, 589
{(1996) (" Voluntary reduction in income. though it might amount to a substantial change
m circumstances. is not justification for a reduction in spousal support payments arising
oul of a separation agreement and fNinal judgment of atral court.™); Wheeler v Whegler,
548 N.W.2d 27, 31 (N.D. 1996) (holding an “obligor®s decision to retire constitutes a
voluntary reduction in income which does not warrant a modification of spousal
support”™). Burefs v Bureds. 2022 N.DL 679 100 972 NOW.2d 103, 108 (hkewise holding
“mo modification [ol alimony| is warranted when the change |in circumstances) is self-
imnduced™), Yangeo v. Yangoo, 901 So. 2d 217, 219 (Fla. Dist. Ct, App. 20035) (stating that,
under Florida law, “[t]o justifv a modification of alimony, the Jobligor] had to prove (1} a
substantial change in circumstances; (2) that the change waz not contemplated at the tinal
Judgment of dissolution; and {3) that the change 15 sufficient. material, permanent, and
v rtary” (emphasis added )y fn re Marrmiape of Riefz, 585 MW 2d 226, 22930 (lowa
1538 (holding “an obligor’s voluntary reduction m imcome or caming capacity may be a
buasis for refusing to modity support obligations™); Lee v. Gornbein, 124 8. W .3d 32, 56
{Mo. Ct. App. 2004} (holding a “voluntary reduction in income does not amount to a
substantial and continuing change in circumstances” for purposes of a request to modify
alirrecay).

Here, in accordance with South Dakota law and the well-accepled magority view,
Curtis cannot show a “change m circumstances™ by voluntarily, and likely temporarily.

reducing hig income. This is espacially true because Curtis knowingly accepted
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employment that he knew was unlikely (o gencrate any income for an entire yvear, (SR 8%,
83233, 839). Curtis has not shown that his practice at Inspire Bariatrics was the only
available option for a physician of his experience and reputation, (See 8K 962). The
Circuit Court abused its discretion in finding Curtis's change in circumstances
“involuntary™ under these undisputed facts and granting the Motion to Modify Alimony.

C. The Decision granting the Motion to Modify Alimony should be reversed
because the Circenit Court misapplied the law.

Finally, the Deciston as to the Motion to Modify Alimony should be reversed
because the Circuit Court misapplied the law, Although the Circuit Court cited the correct
rule of law for modification of alimeny, the Circurt Court did not correctly apply it (SR
615617,

The Circust Court correctly recognized that modification of alimony requires an
analysis of the obligor’s ability to pav. (SR 617-18). However, it failed to consider all of
Curtis™s fmancial circumstances m determining he was unable 1o pay ahimony, (SR 617
18). The Circuit Court found that Curtis’s income was insufficient to pay alimony m
compliance with the Judgment. (SR 617-18). But in domng =o. the Circuit Court failed to
take mio account that Cartis was paying $22.000.00 a month o Inspire Bariatrics. (SR
a17-18). The Court Circuit also failed to take into account that Curtis had 51, 500,000,040
m assels he could liquidate to fulfill his alimony obligation until his practice became
profitable and/or his alimony obligations reduced in February 2026 in accordance with
the Judgment.

Additionally, m finding Curtis was unable to pay, the Circwl Court found Curtis
had shown a change in circumstances because he accepted employment at Banatric

Experts and Inspire Banatries in good faith, (SR 617-618). Janelle does not dispute that a
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court properly scrutinizes an obligor’s requests for modification m alimony based on a
change in income. See Moore, 2009 8.1 16,99 1516, 763 N.W_2d at 540 {stating
“courts must be wary of an alimony obligor's efforts 10 minimize his or her ahility 1o pay
through under-or unemplovment™). However, an obligor cannot show “inabality to pay™
by merely showing an obligor had permissible reasons for voluntanily reducing his
meome. The obligor must stll show mality 1o pay based on a complete accountimg of
the obligor’s financial assets, which Curtis has failed to do here. See Jamesan, 1999 8.1,
1299 16, 600 N.W . 2d at 582 (“The obligor spouse who claims inability 1o pay must
produce complete and detailed evidence of his financial position showing an mability 1o
pay”}.

The Circuit Court also misapplied the law by finding Janelle had not shown
“necessity™ for alimony of $13,500.00 a month as adjudicated in the Judgment. (SR 618
20). The Circuit Court comectly observed that, to show a change in circumstances, the
moving party must show a change in the recipient's necessitics. (SR 618-20), However,
again, the Circuil Court failed to apply thig rule. It was undisputed that Janelle’s
necessitics had nof changed since the date of Judgment. She maintained the same lifestyle
as her lifestyle at the time of the divorce, and her mcome at the time of the divorce was
the same, (8R 997-98). At the time of the Judgment and at the time Curtis brought the
Motion to Modify Alimony, JTanelle relied on alimony and child support for 100%0 of her
income. (SR 997,

However, rather than considering whether Janelle's necessities had changed, the
Circuit Court weighed whether Janelle had presented “testimony and submitted evidence™

to “support a credible claim of necessity.” (SR 619). This is not the law. Janelle hag no
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burden fo show that the alimony award previously agreed to by the partics and
meorporated in the Judgment was necessary to support her. Curtis has the burden to
show her necessities had changed since the date of Judgment, which he failed to do. See
Lowe v, Schwartz, 2007 8.1 85, 9 13, 738 N.W.2d 63, 68 (“The party secking
modification bears the burden of proving a change of circumstances justifving
modification. ™).

II. The Circuit Court cleardy erred in denyving the Motion for Contempt.

The Circut Court clearly erred in denving the Motion for Contempt. and the
Deasion should be reversed. “The purpose of the civil contempt proceeding is to foree a
party to comply with orders and decrees issued by a court in a civil action tor the benefit
of an opposing panty.” Sazama v. State ex rel. Muilenberg, 2007 8D, 17,923, 729
MW, 2d 335, 344, “The nature of the sanction in a civil contempt proceeding is intendead
to be coercive in nature, as it secks 1o compel the person to act in accordance with the
court’s order, rather than to punish for past conduct.” /& *The four elements of contempt
are: (1) existence of an order. (2) knowledge of that order, (3) ability to comply with the
order. and (4) willful or contumacious disobedience.” Caffer v. Caffey, 2016 5.D. 96, 9]
20, 838 N.W.2d 805, 813, see Tapdor v. Taplow, 928 N W 2d 438 471 (5.1, 2019). To find
“willful or contumacious disobedience,” the order at issue “must state the details of
compliance in such clear, specific and unambiguous terms that the person to whom it is
directed will know exactly what duties or obligations are imposed upon him.” Lowve s
Trenvel Srops & Country Stores, Ine. v City of Wall, 2023 8.1, 68,9 18, 1 N.W.3d 664,

67,
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Here, there is no dispute that all four elements are satisfied, and the Circunt Courd
clearly erred in denving the Motion for Contempt. The Circuit Court comectly Found that
there was no dispule that the Judgment required Curtis to pay alimony of 513,500, (K a
month and that Curtis had knowledge of that Judgment. (SR 620} However, the Circuit
Court erroneously held Curtis was unable to comply with the Judgment and his
noncompliance was not willful, (8K 620-21). Curtis had 51, 300,000.00 in assets and was
paying S22 (KHL00 a month to Inspire Bariatrics at the time he stopped paying alimony of
813, 500000 as required by the Judgment. (SR 20405, 88990, 945, 965-68). As such,
there was no dispute that Curtis had sufficient cash ow and assets to comply with the
Judgment if he chose to prioritize payment of his alimony to Janelle over his payments to
Inspire Banatrics and preserving his wealth. If Curtiz had changed his priorities to
comply with the court-ordered Judgment, he could easily have made his alimony
payments, The Cirenit Court cleary emrad in holding Curtiz could not comply with the
Judgment merely because his income was reduced, (See sipra, Part 1LA).

It waz also clear error for the Circuit Court to conclude that Curtia’s noncompliance
with the Judgment was not willtul. Ostensibly, the Cireuil Court found Curtis’s
noncompliance was not “willful” because his “reduction in income was not willful ™ (See
SR 66021}, This finding is factually erroneous and legally irelevant. Curtis’s reduction in
meome may not have been ideal, but there i no dispute that s decision to reduce his
meome through accepting employvment at Inspire Banatrics was completely voluntary and
willful, (SR 87, 385600, 836, 241-42). Curtis accepted the position at Inspire Banatrics
knowing that he would not generate income for at least a vear to satisfy lus alinvony

obligations, (31 B8, B52-33, 859), Cunis presented no evidence to sugeest that he could nod
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have obtamed employment elsewhere for a guaranteed salary and therefore had no choice
buit to accept work at Inspire Banatrics. (See SR 836, 962 On these undisputed facts, the
Cireuit Court erred by Finding Curtis™s reduction m income was involuntary, Secondly and
moreg crucially, the relevant inguiry for “willfulness” is whether Curtis knew of his
obligations under the Judgment and knowingly failed to comply. not whether Curtis
willfully reduced his mcome. See Love s Travel Stops, 2023 8.D. 68, 9 18, | NNW.3d at
670, There is no dispute that Curtis knowingly failed to comply with the Judgment by
failing to paving alimony and thereby “willfully™” violated the Judgment. See id . (SR &89,
S04-03). In fact. Curtis filed the Motion to Modily Alimony a month betore Curtis
stopped paying alimony in compliance with the Judgment. (SR 75-76) The Circuit
Court, by finding Curtis"s failure to pav alimony in compliance with the Judgment was
oot “willful,” misapplied the law and clearly erred. Reversal of the Circuit Court’s
Decizion denving the Motion for Contempt should ensue,

In sum, there 1 no gquestion that the Judgment was enforccable, and Curtis had
knowledze of the Judgment. There ig alzo unrebatted evidence that Curtis had cazh flow
sutticient to pay 522, (00KL N a month to Inspire Banatrics and had 51, 5008 (HKL (M in assets
when he stopped paving alimony in compliance with the Tndgment. (SR 204-03, 88990,
9435, 965-68). Under these facts, the Circuit Court committed plain ervor in finding that
Curtis could not comply with the Judgment. There is no guestion Curtis could have
complied with the Judgment had he prioritized the Judgment over his other debts and his
savings, Finally, there is no dispute that Curtis willfully refused to comply with the
Judgment because he knew of his alimony obligations under the Jadgment and knowingly

stopped making them. (SR 889, 004-05),
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CONCLUSION AND REQUEST FOR ORAL ARGUMENT

Curtis had the burden of showing a change in circumstances 1o support the
Motion to Modify Alimony. Curtis failed to meet this burden ax he did not show (1)
mabifity to pay: (23 a change in Janelle's "necessities™ since the date of Judgment: (3)
and that his reduction in income was involuntary, The Circuit Court, by finding Curtis
had ¢stablished a change m circumstances despite s ilure to establish these factors,
abused its discretion. Additionally, the Circmit Court erred in denving the Motion tor
Contempd in the face of unrefuted evidence that Curtis was able to pay alimony in
compliance with the Tudgment and willfully stopped making those payments. For these
reasons, Janelle respectfully requests that the Decision be reversed in full,

Janelle respectfully requests oral argument in this matter.

Dated this 7 day of March 2025.

‘gt Michae! £ Tobin

Michael F, Tobin

kristin N. Derenge

BOYCE LAW FIRM. L.L.F.

304 8. Main Avenue/P.0, Box 5015
Sioux Falls, 8D 57117-5015

{605) 336-2424

mitobing boveelaw.com
knderengediboveelaw com
Artornevs for Appellont Janelle Pecry
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STIPULATION AND AGREEMENT Page 1 of 14

STATE OF S0OLUTH DAKOTA ) IN CIRCUIT COURT
: B8
COUNTY OF LINCOLN [ SECOND JUDICIAL CIRCUIT
JANELLE PEERY, 41DV, 19-18
Plaintiff,
VS, STIPULATION AND AGREEMENT

| AND AFFIDAVIT OF THE PARTIES
CURTIS PEERY.

Defendant.

THIS STIPULATION AND AGREEMENT is made and entered into on
this _J1__ day of _Jwne , 2019 by and between Janclle Peery, the
above-named Plaintiff, residing m Lincoln County, South Dakota, and Curtis
Peety, the above-named Defendant, currently residing in Lincoln County,
South Dakota;

WHEREAS, the parties hereto were married on May 27, 1994, in the ity
of Bioux Falls, County of Minnchaha, State of South Dakola, and ever since
have been and now are husband and wife;

WHEREAS, more than 60 days have elapsed since the Defendant
admitted service of the Summons and Complaint, The Summons, Complaint
and verilicalion of service have been [iled with the Lincoln County Clerk of
Courts;

WHEREAS, by reason of circumstances and conditions between the
partics, they arc now secparated and living apart, in the above-entitded action
for dissolution of the marriage is now pending in Circuit Court, Second Judicial
Circuit, County of Lincoln;

WHEREAS, Plaintiff and Defendant contend that it is the purpose of this
Stipulation and Agreement to make a complete and final settlement of all rights
and claims that each may have against the other, {o provide fairly and
adequately for their support and maintenance, to memorialize the separation of
the parties and their agreement, to finalize the division of property owned by
them or either of them, and ali other rights of property otherwise growing out of
the marriage relationship that either of them now has or may hereafter have or
claim to have in any property of every kind, nature, and description, real or

Filed: 6/18/2019 8:21 AM CST Lincoln County, South Dakota  41DIV19-000018
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personal, now owned or which may hereafter be acquired by either of them,
and acknowledgement by the parties that this Agreement is subject to the
approval of the Court, and that if the Court finds grounds for and makes a
decree of divorce for either party, the conditions of this Agreement, or any part
thereof, may be incorporated in the Judgment and Decree of Divorce, as the
Court shall deem necessary; and

WHEREASE, the Plaintiff is represented by Victoria M. Duehr; and
Defendant is represented by Meredith Moore,

NOW, THEREFORE, in consideration of the promises herein contained,
and mutual benefits to be derived therefrom, it is hereby stipulated and agreed
by and between the parties hereto, subject to the approval of this Court as
follows:

1.
PURPOSE

The scle purpose of this Stipulation and Agreement is to adjust and
settle the issues of division of property and assumption of financizl obligations,
and nothing herein shall be construed as an agreement thal a divorce will be
obtained, or that either party is assisting the other in obtaining a Divorce, The
terms of this Agreement may be incorporated by reference in any Judgment
and Decrege of Divorce that may be entered.

2.
ALIM

It is hereby agreed, Curtis shall continue to pay to Janelle, $19,250.00
umntil such time as the home sclls. Both partics recognize this is a combined
payment of alimony and support payments for the children, including a
consméeration for Janelle paving expenses, rent, and allowances for adult
children. Janelle will continue to pay the expenses as she was per the Interim
Agresment until the home sales.

Upon the sale of the home, Curtis shall pay to Janelle, an alimony
payment of Thirteen Thousand Five Hundred Dollars ($13,500.00) per month
commencing the first of the month following the sale of the home. This
alimony shall continue for a period of six (6] years, at which time the alimony
shall be reduced to Seven Thousand Dollars ($7,000.00) per month for a period
of nine |9} years, These payments shall be through an autematic deposit into
Janelle's account. In addition, Curtis shall pay an additional Five Hundred
Dollars ($500.00) per month inte a Roth IRA of Janelle's choosing for a period
of ten (10) vears.

lie App, 2
g

Filed: 6/18/2019 9:21 AM CST Lincoln County, South Dakola 41D’c"lul'15-ﬂ'ﬂ'liiﬂ
- Page 35 -



STIPULATION AND AGREEMENT Page 3 of 14

This alimony obligation shall terminate upon Janelle’s remarriage,
cohabitation, or death or Curtis’ death, whichever shall first cccur. It further
would terminate if Janelle's share of the IP Profits reaches $1,000,000.00.

Janelle will no longer be required to pay for any specific expenses for any
of the children, other than for Josephine as set forth in the child support
section and what child support would generally include for Joscphine, The
parties recognize this does include an amount for Janelle to provide for the
adult children when theyv are in her home with her, but she shall not be
required to pay for any specific expenses for the adult children, including but
not limited to rent, tuition, vehicle or insurance payments for the adult
children.

3.
CUSTODY

The parties hereby agree Janelle and Curtis shall have jeint legal custody
of the parties’ minor child, namely: Josephine, DOB: March 13, 2007. Janclle
will have primary physical custody of the parties’ minor child and Curtis will
have reasonable and liberal parenting time as agreed upon by the parties.
Recognizing that schedules may be subject to change from time to time, the
parties agree that Curtis shall have time with Jo on & midweek and at least a
perod of 2-4 hours, whether Saturday or Sunday, at an agreed-upon time,
with the option of that visit being extended to an overnight visit should Jo
choose ta do so, with reasonable notice of any overnight visits,

In the event Janelle is out of town, Curtis shall be given the first
opportunity te spend time with Jo.

The partics will discuss and agree on the holidays as events and
activities are planned to allow the children 10 participate in those events.

Janelle shall have Josephine each vear for Mother's Day and Curtis shall
bawve Josephine each yvear for Father's Day.

Pursuant to SDCL 35-4A-17, if either parent intends to change his or her
principal residence, he or she shall provide reasonable written notice by
certified mail or admission of service to the other legal parent of the child.
Keasonable notice is notice that is given at least forty-five (45) days before
relocation or a shorter period if reasonable under the specific facts giving rise
to the relocation. Proof of the notice shall be filed with the court of record
unless notice is waived by the court.

No notice need be provided pursuant to this section if

A The relocation results in the child moving cloger to the other

parent; or
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B.  The relocation is within the boundaries of the child’s current
school district; or

C.  Thereis an existing valid protection order in favor of the children
or the moving parent against the non-moving parent; or

D,  With the preceding twelve months, the non-reloeating parent has
been convicted of violation of a protection order, criminal assault, child abuse,
or ather domestic violence and either the children or the other parent was the
victim of the crime or violation.

The notice required in this section shall contain the following

(1) The address and telephone number, if known, of the new
residence;

(2) The purpose for relocating;

(3) Why the relocation is in the best interest of the child(ren); and

{4) The relocating party's proposed visitation plan for the non-
relocating parent upon relocation.

At the request of the non-relocating parent, made within thirty (30) days
of the notice of relocation, the Court shall hold & hearing on relocation. If no
request for hearing is made within thirty (30) days of notice, the relocation is
presumed to be consented to by the non-relocating parent,

4!
COOPERATION OF PARENTS AND CHILDREN

The parties recognize that the dissolution of their marriage is an
emotionally difficult experience not only for them, but particularly also for the
minor child. As & result, the parties will do their utmost to maintain open,
complete, candid and positive communication between themselves regarding
the child’s health, education and weli-being.

In addition, the parties will strive to maintain complete, regular and
ongoing communication with the other parent, and will do nothing w inhibit or
prevent such communication. The parties agree that they will do nothing to
alienate the child from the other parent.

Both parties will also at all times keep the other party advised of their
current residence and work addresses and telephone numbers.

The parties recognize that upon entry of the Decree of Divoree, their
marriage relationship will be dissolved and each shall have the right to live
aeparate and apart, one from the other thereafter; but, such Decree shall not
dissolve their rights and obligations as parents and at all limes hereafter they
will so conduct themselves in recognition of their ongoing parental obligations.
The parties desire that this Agreement be so interpreted as to foster the
parent/child relationship of both parties whenever and however passible.
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B.
SUPPORT

The parties agree Curtis shall pay to Janelle child support in the sum of
One Thousand Five Hundred Dollars ($1,500.00) per month, commencing the
first day of the month after the home sales, Said payment shall continue the
first of each month thereafter. Said child support ghall continue until cach
child reaches the age of eighteen or the age of nineteen if a full time student in
secondary school {high school], as provided in SDCL 25-5-18,1.

All child support payments shall be made payable to the Plaintifl, Janelle
Peery, and shall be forwarded o the Child Support Payment Center, Suite 84,
700 Governors Drive, Pierre, South Dakota 57501, Each payment shall
identify Curtis’ name as the obligor, Curtis’ social security number, and
Janelle's name as the obligee.

It ig further agreed that in the event Curtis becomes delinquent, a wage
withholding is hereby in effect, pursuant to the provisions of SDCL 25-TA-23,
et. seq. Defendant's employer shall withhold One Thousand Five Hundred
Dollars ($1,500.00 per month). This Order for Withholding of inceme for child
support shall have priority over any prior or subsequent legal process under
state law, including, but not limited to, garnishments, attachments, wage
assignments or any other claims of creditors. Payment, as required by the
Order for Withholding, shall be a complete defense by the payer againsl any
claims of the Defendant or his creditors as a sum so paid.

Each party shall pay 50% of any expenses associated with Josephine's
Dance activity, inchuding but not limited to registration, fundraising,
equipment, camps, solo fees, and fee charged by the organization for travel.
The parents will be responsible for their own travel to attend an event. The
dance provider shall send a bill to each parent and each party shall pay the
dance provider directly.

It is further agree, as agreed upon previously, Curtis shall be responsible
for Jo's Galapagos trip scheduled summer 2020.

It iz hereby sgreed Curtis shall continue to contribute a minimum of
$100 monthly to Jo's 529 account or otherwise make an alternate monthly

contribution for purposes of her future education.

It is further agreed Curtis will pay for Jack's last year of undergraduate
college taition, books and school related fees and for Cecd and Jo's
undergraduate college tuition, books and school related fees provided each of
the children, Jack, Ceci and Jo remain in good academic standing.

e App, &
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6.
MEDICAL INSURANCE

Curtis shall continue to provide medical, dental and vision insurance for
the parties’ minor child through his employer, provided it is evailable at a
reasonable cost. Curtis shall be responsible for all of Jo's expenses not covered
by insurance including, but not imited to, medical, optometric, dental,
orthodentic, vision, and necessary counseling expenses.

Curtis agrees to continue to ingure each of the parties’ children until age
26, or legally eligible unless they have available to them a group health
insurance plan through an employer,

7.
VEHICLES

Janelle shall have all right, title and interest in the 2019 Jeep Grand
Chervkee, currenily in her possession free and clear from any claim by Curtis.
Both parties acknowledge this is under a lease, which is in both parties’
names. The parties agree Janelle shall be responsible for said payment and
shall hold Curtis harmless therefrom. In the event Janelle becomes chronically
late on payments, or Janelle obtains a second vehicle and does nol continue to
make payment on the Jeep, and Janelle does not make payment upon demand,
Curtis may explore any options for relinguishment of Jeep o Lessor, Janclle
shall maintain insurance on the vehicle and shall further be responsihle for
any over usage charges, penaltics or damages and shall hold Curtis harmless

therefrom.

Curtis shall have all right, title and interest in the 2017 Jeep Grand
Cherokee and the Indian metorcycle in his possessicn free and elear from any
claim by Janelle. Both parties recognize this is under a lease. Curtis shall be
responsible for said payment and shall hold Janelle harmless therefrom.
Further, Curtis shall be responsible for any over usage charges, penalties or
damages and shall hold Janelle harmless therefrom.

The parties agree their son, Jack has a Jeep, which is leased and is in
the parties’ names. Jack and Curtis shall reach an agreement regarding
payment of the Jeep and insurance and shell hold Janelle harmless therefrom.

The parties agree Cecilia has a Ford Focus, which is paid for. Curtis and
Cerciliz can discuss and agree for any [uture vekicle or insurance payments for
her.

an B
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8.
PERSONAL PROPERTY

Each party shall retain as his or her sole and separate property, all of his
or her personal clothing, effects and household goods an appliances in his or
her possession. Janelle shall offer photos to Curtis as she sorts said photos.
Further, as Janelle is preparing the home for sale, if there are items she does
not want to retain, she can offer sald items to Curtis and he shall have 7 days
to reply. If he fails to answer in the 7 days, she can sell or donate said items.

9.
LIFE INSURANCE

Each party shall maintain and keep the life insurance in their name and
shall be entitled to identify their own beneficiaries, with the exception, Curtis
shall name Janelle as a beneficiary of a policy with a death benefit of
3750,000.00 until Curtis obtains the age of 65, after which time Janelle may
pay the premiums for said policy, but Curtis shall have no obligation to
continue doing so.

10.
CHECKING AND SAVINGS ACCOUNT

The Plaintiff and Defendant shall each retain the sums in their individual
checking and savings accounts for the exclusive ownership, use and
possession of each. The parties will agree to close the joint accounts within 5
days of the signing of this Stpulation and Agreement.

11.
DEBTE OF THE PARTIES

The parties hereby agree that each perty shall be responsible for any
debts or ohligatons currently in kis or her name, unless said debt is
specifically addressed in this Agreement

Janelle shall be responsible for her and any outstanding medical debt for
hergell and any credit card debt in her name.

Curtis shall be responsible for any vutstanding medical debt for himself
and any credit card debt in his name

The parties agree the $46,000.00 student loan due and owing shall be
paid from the Garry account ending in 78358,

Each party to this Agreement does hercby release the other from any and
all obligations, debts, liabilities of every kind or character heretofore and

7

ar T
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hereinafter incurred and for any and all claims and demands, it being
understood that this Agreement is intended to settle the rights of the parties in
all respects.

It is further agreed that the debis assigned to each party are non-
dischargeable as a debt incurred in connection with the divorce decree,
pursuant to 11 USC §523 {15).

Janelle Peery, Plaintiff, warrants to Curtie Peery, Defendant, that she has
not incurred and she covenants she will not incur any lability or obligation for
which Curtis Peery is or may bhecome lable, and covenants and agrees that if
any claim, actdon or proceeding shall hereafter be brought seeking o hold
Curtis Peery linble on account of any debt, liability, act or admission of the
Plaintiff, she will, at her sole expense, defend Curtis Peery against any such
claim or demand and she will hold him free and harmless therefrom.

Curtis Peery, Defendant, warrants to Janelle Peery, Plaintiff, that he has
net incurred and he covenanis he will not incur any liability or obligation for
which Janelle Peery is or may become liable, and covenants and agrees that if
any claim, action or proceeding shall hereafter be brought seeking to hold
Janelle Peery liable on account of any debt, liability, act or admission of the
Defendant, he will, at his sole expense, defend Janelle Peery against any such
claim or demand and he will hold her free and harmless therefrom.

12.
ATTORNEY FEES

It is hereby agreed each party shall be responasible for his or her own
attorney fees, costs and necessary disbursements of this action.

13.
RETIREMENT ACCOUNTS AND INVESTMENT ACCOUNTE

The Plaintfl and Defendant shall each retain all stocks, bonds, IRA
accounts, money market accounts, retirement accounts, certificate of deposits,
pension accounts and/or any other accounts and securities entitled in their
respective names with the exception, Curtis shall transfer to Janelle through a
CQualified Domestic Relations Order (QDRO), Four Hundrad Sixty-Five
Thousand Six Hundred Ninety-Seven Dollars ($463,697.00) from his Sanford
401K Retirermnent Plan. Both parties ghall be aqually responsible for the
administration fee [or processing of this QDRD. Janelle shall receive the
accounts at Garry ending in 7858 and 11143 and Curtis shall receive the
accounts ending in 11127,
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14.
FEDERAL TAX RETURN AND EXEMPTIONS

Janelle will be entitled to the income tax exemption and all tax benefits
allowed by law for Josephine, for State, if any, and federal income tax purposes
every year commencing tax year 2019 and continuing cach yvear thereaflter.

15.
REAL PROPERTY
It is hereby agree the parties currently own real estate located at 5000 5.

Caraway Dr., Sioux Falls, Scuth Dakota. The real estate is currently in the
process of being listed for sale. The parties agree the house will be listed by
July 1, 2019. The parties agree an offer on the horme will provide a closing date
no earlier than the qualification date for Janelle's loan for the purchase of a
new home. The parties acknowledge, Janelle will likely need to be able to show
f months of alimony payvments to qualify for a loan, of which we have three
months established.

Janelle and the children will continue to reside in the home until such
tine as the home sells. The parties agree there is a first note, second and a
line of credit en the home. Janelle will continue to be responsible for said
notes untl such time as the home is sold. The three notes shall be paid with
the proceeds from the sale of the residence. Janelle will be responsible for the
utilities of the home and the routine daily maintenance of the home and vard
and as otherwise provide in the Interim Agreement. Both parties recognize that
there are expenses that will be incurred for repairs and maintenance, including
yard gpring clean up above and beyond regular ussge to sale the home and
those expenses shall be paid from the trust account held with the Cutler Law
Firtr:, Upon the sale of the home, any remaining proceeds in said trust account
shall be split equally.

Both parties shall cooperate with an agreed upon realtor to obtain the
highest and best possible sales price. [f an offer is received and there is a
dispute regarding the offer, the parties hereby agree a short notice hearing can
be held for a court decision regarding the offer,

Upan the sale of the marital residence the parties shall equally split the
proceeds after the sales commission, all notes and morigages against the
home, taxes and other closing expenses. In the event the home does not gell
for a profit, then the parties will discuss how to address the deficiency.
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It 18 hereby agreed Curtigs shall have all right title and interest in the
Intuitive Surgical and C-SAT businesses and shall be responsible for any and
all liabilities of said business interests and shall hold Janelle harmless

therefrom.

The parties further agree Curtis has outstanding patents with products
he invented and is in joint efforts with Sanford. The parties hereby agree,
Janelle and Curtis shall be equally entitled to any proceeds, rovalties or any
other income paid on said patents, for a period of 10 vears, for Janelle's share
not to exceed $1,000,000.00, Janelle’s interest shall terminate upon the
expiration of the 10 years or Janelle's share reaching $1,000,000, whichever
shall first occur.

17.
WAIVER OF ESTATES

Except as otherwise set forth in this Agreement, Plamiiff and Defendant
hereby mutually release and waive any and all right, title and interest aceruing
by operation of law or under any statute now or hereafter in force, or otherwise,
to participate in the separate estates and property of each other, whether such
property be real or personal, or wheresosver located and whether acquired
before or subsequent to their marriage, and whether acquired or aubsequent to
the date hereof, including any right of clection to take against any Estate
Flannmng document, including but not limited to, Trusts, Last Will and
Testament of each other, and any right to the administration of the estates of
each other, except only as provided by Will, Codicil, or Trust executed after the
date of this Agreement.

18,
EXECUTION OF DOCUMENTS

Each of the parties agrees to execute or have properly executed in legal
form, any documents of title, certificates or other mstruments necessary to

affect any of the provisions of this Agreement.

19.
CONFLICT OF LAWS

This Stipulation and Agreement shall be construed in accordance with
the substantive laws of the State of South Dakota.

10
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20.
WAIVER OF NOTICE

The parties hereto agree that Findings of Fact and Conclusions of Law
may be waived, and that the Defendant hereby waives notice of any trigl or
hearing brought on the claims set forth in Plaintff's Complaint.

21.
GROUNDS FOR DISSOLUTION

The parties hereto agree and consent that the above-entitled Court may
find that there exist irreconcilable differences eausing the irremediable
breakdown of the marriage as the grounds for granting the anticipated
Judgment and Decree of Divorce hersin.

22,
INTERFERENCE

The parties shall hereafter live separate and apart. Each party shall be
free from interference, authority or centrol, direct or indirect, of the other party.
Each party may, for his or her separate benefit, engage in any employment,
business, or profession he or she may choose, and each may reside at such
place or places as he or she may select. The parties shall not molest or
interfere with each other in any aspect of the personal or professicnal lives,

23.
REFRESENTATION OF THE PARTIES

The foregoing terms of this Agreement are based upon the
representations of the parties to each other and their respective Attorneys that
they have made a thorough and complete disclosure of their assets, liabilities
and overall inancial position, and each acknowledges that this Agreement is
being executed in reliance on the validity of said information,

Both parties have read the foregoing Stipulation and Agreement and have
signed the same with full knowledge of its contents and each acknowledges
receipt of a copy of the sipned Agreement.

24,
OMITTED PROPERTY

It is understood and sgreed by and between the parties that this
Agreement applies to all of the property known to the parties at this time and
identified by the parties within this Stipulation and Agreement. Any property

1]
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or property rights not contemplated or known at the time of this Agreement or
set forth in this Agreement, shall be considered to be the common property of
the partics hereto, and shall be divided equally between the parties upon
discovery. Any and all property ar property rights acquired subsequent to the
day of this Agreement shall be the separate property of the party acquiring the
same and neither party shall have any right ot claim in and to said

subsequently acquired property.

25.
FAIRNESS OF THE AGREEMENT

This Agreement is deemed w0 be fair by both parties and not the result of
any fraud, duress, or undue influence exercised by either party upon the other
or by any person or persons upon either.

26.
PARTIAL INVALIDITY

If any of the provisions of this Agreement are held to be invalid or
unenforeeahle, all other provisions of this Agreement shall nevertheless
continue in full force and effect.

27.
MODIFICATION AND WAIVER

A modification or waiver of any provisions of this Agreement shall be
effective only if made in writing and executed with the same formality as this

Agreement. The failure of either party to insist upon strict performance of any
of the provisions of this Agreement shall not be construed as waiver of any

subsequent default of the same or similar nature.

Z8.
ENTIRE AGREEMENT

Plaintiff and Defendant agree that this Stipulation and Agreement
constitutes the entire agreement of the parties and is & full and complete
property settlement between the parties and ne other or further agreement,
oral or otherwise, constitutes part of the settlement.

29,
JURISDICTION OF THE PARTIES

The parties further agree that this Court has jurisdiction of the parties
and the subject matter and can grant a divorce on the grounds of irreconcilable
differences by Affidavit of the parties, pursuant to S8DCL 25-4-17.3. This

12
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Stipuletion and Agreement and Affidavit of the Partics shall be considered as
the Affidavit of the Parties for jurisdiction purposes.

30.
SURNAME

[t is hereby agreed, Plaintif's name shall be Janelle Marie Rabenberg,
Her date of birth s March 30, ‘7?{!.

ufe |, 2019,

Janelle Pe

Dated this ﬁ day of 4

kfg;lelif Peery, Pldjnti
Dated this | J day of _ J_:.mt , 2019.

anvad

Curtis P:cryéfmdﬂnt

STATE OF 80UTH DAKOTA )
| 58 AFFIDAVIT
County of Lincoln

Janelle Perry, being first duly sworn upon oath, deposes and states that

she has read the foregoing Stipulation and Agreement and knows the contents
therecf, and that the same is true to the best of her own knowledge and belisf.

IN WITNESS WHEREOF, I hereurrl:-n set my handend the day and
yvear hereinabove wiritten.

elle Peery U
\}AHE..

Subscribed and sworn to before me this r?da}rﬂf_

, 2019,
(SEAL)... j’
AT ETE A My Notary Public - South Dakota
e N Y, oy .
F e -f_u_:ﬁ_ = My Commission expires; ,;é ;ﬁﬁ 223
£ + e
£ F ﬂ' 8 'ﬂff'}- &Y
E_ i L I : -
- L4 A Xy -
?{;; n:;'— Vg L'I'n.-'1 i - L
'-"“'.4-
T S g "
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STATE OF SOUTH DAKOTA
County of Aidfﬂ'{ﬂ
Curtis Peery, being first duly sworn upen path deposes and states that

he has read the foregoing Stipulation and Agreement and knows the contenis
thereof and that the same is true to the best of his own knowledge and belief.

IN WITHNESS WHEREOQOF, [ he o hand and seal the day and
vear hereinabove written. ] ?;

Curtis Peery

.E. day of »J ﬂL_, 20109,

Subscribed and sworn o before me thi
,.-""
(SEAL}
Public - Sduth

By

My Commission expires: #~- s

|
| =8 AFFIDAVIT
|

1
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e
AL :I Il..JI_-_'.'l_' L
STATE OF SOUTH DAKOTA) I CIRCULIT COORT
H\.‘ 188
. COUNTY OF LIRCOLN ) SECOND JUDICTAL CIRCULT

LR R R st R R T e e L e e

JAMELLE PEERY,
Plaintiff, MITIONS HEARING

CURTIES FEERY,

Defendant. 410TV ., 19=-000014

AR L R R R e e e e E E Er E ey ]

BEFORE: Tha Honorable Rachal R, Fasmussan
Cirenie Coure a
Second Judicial roulit
Canton/Sicux Falls, South Dakota

September 27, 2024

APPEARRNCES: Mr., Michael Tobin
Attorney at Law
F.O. Box 5015
Sioux Falls, South Daketa

For the Plaintiff;

Ma. Mersdith Moore
Attorney at Law

P.Q. Box 14040

Bioux Falls, Scuth Dakecta

For the Defendant.

Roxane R, Osborn
&05-T2-3022
Sicux Falls, South Dakota
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1 THE COURT: We'll go on the record in the divorce file,
2 |19-18. I'll let Counsel note your appearances, please,

3 ME. MOCORE: Good morning, Judge. Meradith Moore

4 | appearing with Dr. Curtis Peery.

E ME. TUBIN: Good morning, Your Homor, Michael Tobin and
E | Eellia Driscoll ([spelled phonetically]. She's a new lawyer
7 | in our firm. She will be helping in assisting me today with

8 | Janelle Rabenberg, Your Honor.

B THE COURT: All right. HNice to meet you, Me. Driscoll.
10 MS. DRISCOLL: Thank you, Your Homox.
11 THE COURT: And, Counsel, we are here on, Mr. Peery, Dr.

12 | Peezry’'s reguest to reduce the alimony amcunt. I did go

12 | thzough and read the prior filings in this case. I'm

14 | familiar with the prior stipulation and agreement Lhat was
15 | entered inte as that was refarenced in these current filings
16 | and, um, I'vae reviawed coumsels’ f[ilings in preparation for
17 | the trial here Eoday.

18 Iz there anything else that you'd like to note as far as
18 | the record ©F any obther natberz we need to address beiors we
20 | dive into the issueas?

21 MS. MODRE: Judge, I'll handle just a couple of

22 | housekseping matters and invite Mr, Tobin to chime in if I
23 | miestate anything that he and I have visited about.

24 With regard to the exhibits that each of the parties

will be presenting, we exchanged those last weelk, had an

Janels App 18
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1 | opportunity to lock through them. Ah, we're willing to

2 | dispense with foundabtional reguirements and be more labored
4 | procesa for purpoges of admiession, amnd we'd actually

4 | digcugped just this morning that I would actually like to

5 | offer Exhibits 1 through 31 that are included in the bhinder
8 | before you before we start, just to perhaps move through the
7 | testimony more sfficiently. I indicated to Mr. Tobin that T
2 | would have ne cojaction te him offering all of the exhibits

8 [ that his client intends te produce and speak about as wall,

10 THE COURT: And you'd indicated 1 through 31. There's

11 | 33, so jusk 1 through 31 at this time?

12 M5. MOORE: That is correct,
13 THE COURT: ©Okay. BAnd, Mr. Tobin?
14 MR. TCBIN: I have no objaction to that, Yeur Honor.

15 | And I would likewise move for the admission of my client's

18 | exhikhits in the binder, they are & through 5. I do have two
17 | additional exhikits that I will hand to you that ara T and V.
18 | I d@i4d show them to Ms. Moore this morning, and I don't

19 | anticipate any cbjection to those either. I didn't want to
20 | just put them in the binder, and then have Ms. Moore wonder
21 | why are, you know what she lccked through ended at & and why
22 | are we on V. So, I held them back a litele hir, Your Honor,
23 | but I will bring ¥ and T to you, and then put them alsc at

24 | the witness stand.

5 THE COURT: Skipping U at this time? I have through 5,
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1

1

1d

13

14

16

16

17

19

1

23

25

and then I have T is blank. U and V are blank.

ME. TOBIN: We are skipping U simply bécausge I didn't
have a U tab, and T didn't go through the alphabet when I was
doing i, Your Honor.

TEE COURT: Fair encugh. BSo, based upon that from --
you can go ahead and bring those up whenever Mr, Tobin, Based
upon that and those comments from counsel the court will
enter into plaintiffre Exhibits 1 through 31.

{Exhibits 1 through 31 were admitted into evidence.)

THE COURT: Excuse me, defense exhibit. Defense iz
uging numbers. 1 through 31 at this point in time wikhout
objection from plaintiff and plaintiff's Exhibits A through T
and Vv entered into without objection from defendant.

{Exhibits A through T and Exhibit Vv were admitted into
evidence . |

THE COURT: All right. I'11 go ahead and turn it back
owver to you, Ms. Moora.

MS8. MODREE: Thank you, Your Honor. One other matter
from a procedural standpoint. My client made the, the motion
for reducticn in the alimomy amount, and then approximately
fourteen days before the hearing, Mr, Tobin's client made the
motion for contempt and noticed that for hearing on the same
time. Based upon agreement of the parties, we recognize tchat
there is a requirement of personal service a= it relates to

contempt matters. Ah, we worked together and agreed that T

afle App 20
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1 | would essentially admit service of that particular motion =20
2 | that he would not have to make arrangements to have my client
3 | personally served in Texas. I had fully intended to do an

4 | admission, a written admissicn of service and did not do

5 | that, so Mr. Tobin and I agreed that we would simply put that
6§ | on tha record bafore the court, but that both parties agree

7 | that the regquisites for the contempt motion were, in fact,

B | satisfied and that there would mot be any further

9 | requirements as related to personal service.

] THE COORT: TIs that your understanding, Mr. Tobin?
11 MR, TOBIN: It is, Your Honor, ves.
12 THE COURT: I will make you notice or mote of that, and

13 | I guess my intent was that to hear them, cbviopusly, at the

14 | same time depending on how all the evidence shakes cut here
15 | in court today.

16 ME, TOBIM: Yes, Your Honor. The, the two igsuas are

17 | mirror images of each other, and they're all interrelated. In
18 | other words, our contempt is not based on amything other than
19 | the alimony issues of some payments that haven't been made.
20 | So, it's all in the same arena, 8o to speak.

21 THE COURT: Thank you. Ms. Moore.

22 MS. MOORE; Thank you, Your Honer. Ag far ap other

23 | hougekeeping matters, I do not have any. Mr. Tcbin and I

24 | bath agree that unless the Court would like some sort of

25 | opening statement from us, we think 1t most efficient to

Filed: 1/23/2025 1:59 PM ST Lincoln County, South Dakota  41DIV19-000018
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simply start with witness testimonmy., I will be calling one
witness today, Dr. Curtis Peery. And it's my understanding,
Mr. Tobin also has one witness at this point in time, and so,
therefora, no further motiona with regard to sequestration or
anything along those lines. 2o, we defer to the court as to
vhether you have any prefersnces on how you would like to
begin, otherwise, I would simply call my client and proceed
with teatimony.

THE COURT: Okay. Anything else from you, Mr. Tobin?

ME. TOBIM: HNope, I am cn board with that as well.

THE COURT: ALl right. Let's go ahead and make use of
our time. I feel like 1 do again understand the, the isaues,
and why we're here today hased upon the pretrial submissions
that I've reviewed. BSo, I'm fine with you going ahead and
just beginning testimony at this point in time.

M2, MOORE: Thank you, ¥Your Honor. The defense would
call Dr. Curtis Peery to the atand.

THE CJIRT: Dr. Peary, 1F you'll come oo up here,
please, and before you sit down, if I can get you sworm im,
please, 3ir. HRaise your right hand, other hand, there you
go.

CURTIS DEERY,
baing called as a witness, being first duly sworn, testified
ae f£ollowa:

THE COURT: Thank you. Go ahead and have a seat. 5o,

Janele App 27
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I'm going to back up just a second because I gave him the
sath that I give to law enforcement officers when they call
me in the middle of the night. Spo, I'm golng to push pause
and ask if you weuld, pleass, stand up again seo I can give
you the right cath this time.
CURTIS PEERY,

being called as a witness, being first duly sworn, testified
as follows:

THE COURT: Thank you. GO ahead and have a aeat,
please. And then the microphones is flexible. We are

recording the proceedings here today., 5o, please just make

gure when you're testifying or when you're testifying Ms.
Rabenberg that you move it, so it makes sure it picks up Your
voice, All right. Geo ahead and turn it over to you, M=,
Hoore,

MS. MOORE: Thank you, Judge.

DIRECT EXAMINATION

a {BY M3. MOORE) Good morning.
4 Good morning.
Q Could you please state your full name for the record
B Curtis Lynn Peery.
Q and, Dr. Peery, how old are you?
A 8h.
Q End your date of birth is?
A 10-2-68.

Janels App. 23
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10
1| Q Where do you currently live?

2 | B I live in Friaco, Texaa,

3|0 And for how long have you lived in Frisco?

4 | A January, 2023,

B (@ Tell me a little bit about your educational background.
6 | A Um, I went teo 3ully Buttes High School in Onida, Bouth
7 | Dakota. TUniversity of Scuth Dakota for the, where I got my
8 | degree. I did spend some time at School of Mines. Um, and
2 | then medical schogl at University of South Daketa, also.

10 | and then I went ta the Des Moines, Icwa, for resident --

11 | general surgery residency at Iowa Methodist Medical Center.
12 | Q hnd when did yvou graduate from medical scheool?

12 | A .

14 | D And what is the duration of the expected reesidency for a
18 | person in your profession?

1§ | B Om, the residency would be five years. Most of the

17 | pecple that do what I do actually alsc have a yearlong

18 | fellowship.

18 | g And what is your specialtby?

M| A 8o I do general surgery still mainly minimally invasive
21 | surgery. &nd, um, I'm -- it, it's my bariatric surgery and
22 | robotic surgery that I'm bhasically specialized in.

o Follewing the completion of your resideney, where was
24 | vour first employment?

2 | A I stayed on the faculty at the residency program in Des

Janels App. 24
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Moines for btwo yvears.
o} Ard fellowing the two year ptint in Das Moines, where
did yeou go?
A Um, at the time it was Sioux Valley. Bo, Sanfcrd
Health, and, ah, I believe May would have been J0 YEars.
(] and what was the nature of your employment with Sanford?
Ware you an enployee? Were you aelf-employed?
A I was employed, um, functicmally when I went there and I
was given and I was very specifically asksd now that T was
amployed, it was yet functioning as a revenue minus expense
model, and chat we would have autonomy over our expenses and
the way our clinic ran and things like that,
Q Were you married while you were in medical schoel?
A tm, I thirk at the tail end of my second year.
o} And let me ask a better question, when did you and Ms.
Rabenberg get married?
A Um, May 27t of that year. I can't remember what wvear it
is. Um, it would be 30 years ago.
Q Do you remember how long you and Ms. Rafbenbwerg were
married?
A A little over 25 years.
Q And how many children do the two of you have together?
A Four.
o Are any of those children still under the age of 187

A Tes.

alle App 25
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O ind who is that?
A Josephine.
o And does Josephine live primarily with Ms, Rabenberg?
A Yea.
o When will she turm 187
A March 13th of this coming year.
o of 0357
R Yes.
g Thank you. Do you recall when your divorce from Miss
Fabenberg was finalized?
B June, um, ‘1%.
R ind did the two of you essentially negobiate a
resolution to that divorce as opposed to having the issues
tried to a judge?
A Yem, we, ah, we went to a mediator and wae able to coma

Lo an agreement.

] And, Dr. Peery, vou have a fairly thick binder in front

af you there. Ah, I'm going to ask, direct you to the ocae
ight in front of you. Yes, the thicker one, please. And if

yvou turn to Tab 1, please. And you mentioned that you had

used a mediator in terma of the divorce. Following that

mediation, did you and Ms. Rabenbers snter inteo tha

stipulation and agreement that is identified as Exhibit 17

A Yes, I think at least the financial cbligations of it

teok affect once we aold our house.

afle App 26
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Q And what, as part of that stipulation, did you agree to
a child suppoxt shligation?
A Yea.
(] And you know what that dollar amount is?
ki Yeah, it was 351300.
Q Were -- per month?
A Per month.
o Were there any additional obligatioms that yvou took om
with regard to your children?
A And T actually wanted the high end for that, and sc I
did the 1500, and it ended up I paid also for half of her
axpenses in dance,
Q And when we talk about dance, is your daughter extremely
involvad in that activity?
A ghe's been very involved. She's less involved now with
the dance company, 20 ths expense’'s lower -- 13 lower now,
but ghe's very, very much imvelved im high schogl dance and
cheer competition, 892, yes.
(] and do you recall approximately what you would have paid
per month for those dance expenses in the year feollewing your
divorca?
A Um, it was quite variable, but at that time, I mean, it
wouldn't be uncommon that there's times where [ was spending
at like 5800 or so. There's periods of the year where & lot

of things, um, are, um, are, are, are paid, and there was

afle App 27
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Limes there was liks 32000. Um, so I would, I, I'm not
probably great at guessing it, but I'm, I'm assuming at least
&5000 that Eirst year just for all those expenses, but, um,
I'm not poaitive on that.
Q That's fair. As far as the spousal support obligatienm
that was agreed to in Exhibit 1, can you descrilbe that for
the court, please?
B To, yeah. I think it was $13,500 per montlh once the
house was sold for pix years. BAnd, um, then, um, aleo, wall,
it was not a monthly expense, but 20 thousand, um, 520,000
went into a momey market account essentially for retirement
purpases. And then I added -- I've paid 5500 a month for,
um, into that account, aleo.
Q Ard was that account for the benefit of Miss Rabenberg?
F: Yoo,
Q Ard ag far as the time peried before your marital home
sold, do you recall the space, excuse me, the specific amount
of the obhligation you were paying?
A Um, yeah, Locking at the exhibic it was $19,250.
Q And did that cbligation commence in June of 2019 at the
time the stipulation was signed?
A Yes, that's when it astarted.
Q And do wvou recall when the house s0l1d?
A The following January.

Q 5o, you would have paid that $1%,250 a month from June

afle App 28
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15
1 | 2019, until January of 20207

11a I think I éven paid that, that Pebruary, but I'm not

3 | positive.

4 | Q At the time that you agreed upon the spousal support

5 | obligation set forth in Exhibit 1, did you believe you would
& | be able to pay that amount for the duration that is

7 | menorialized in the agreement?

E | A Well, I was amcious about it, but yeah, my, ®my intent

8 | was to honor thab, ves.

0w |9 where were you employed at the time you were divorced?
" o Banford.

1| And at that time, how long had you heen with Sanford?

13 | A Um, Eiftean, sixteen ymars,

" | o at that point in time were you congidered self-employed
16 | or an employee of Sanford?

16 | A Mo, that agreement had distinctly changed at that point.
17 | It was made wvery clear that I was an employed physician prior
18 Lo that.

12 | g Okay. Tell wme about the compensation wmodel that would
20 | have been utilized by Sanford at the time of your divorca.

21 | A Um, how I was compensatad?

22 Q2 Yag.

| a That was always a moving target, but T was paid on a

24 | raverme basis. Um, it had been tiered for production and

25 | then that had gene away shortly. 5o, um, =0 RV, relative

alla App 29
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16
1 | value unit, means that if I did a surgery that was more

2 | complex, I might get 25. If T maw a patient in the clinmic,
3 | it migkt be .5-6%. I mean of a RVU, and then you were

4 | assigned a conversion rate. So. every RVU was €0, 580,

5 | something like chat.

| a 8¢, is it fair to state that your compensation would

7 | have been defined to a certain extent by not only how hard

8 | you worked in terms of the nunber of patients that you saw.
g | but also the type af procedures that you ultimately

10 | performed?

11 | A Absolutely. Y¥You know, um, it was, you know types of

12 | procedures was very imgportant to increase thak BDU rate, um,
13 | not rate. The number of ROUs I produced. 2nd, yeah, if I
14 | wasn't working like during COVID, I didn't, T didn't make any
15 | money at all during that pericd of time.

18 | Q Would you have been paid on a regular twice a month

17 | basis or what wae the frequency with which you were

18 | compensated?

19 | A That was always a moving target. Um, I think it ended
20 | up being it was twice a momth, or it was every two weeks. T
2 | balieve it was every two weeks when I laft Banford.

22 | @ At the time of your divorce, do you recall the

23 | approximate amount of your income from Sanford?

=

A When I left -- at the time of my divorce?

a | o Yer,

slla App 30
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N I want to say it was probably somewhere, I dom't, I
don't know if T have that. It's got to be on a W2 somewhere,
um, but I think it was probably betwean €50 and $750,000.
(4] For how long after your divorce was finalized did you
remain with Sanford?
A Oh, that would have been June of 2019 to January *23.
Q And why did you decide to leave Sanford?
Y U, =ven relocate =-=- to me it, it, it's more of I
decided to move to Texas. I had multiple reasons. I wae
very frustrated with my employment. I den't think they
really understood what I did. &And I think that was very
common, um, perception amongst some of us that wera more
gpecialized at times. IE they, if it wasn't part of their
initiative, then almost like there was, they just didn't pay
any attention te it. DUm, now I'm trying to get back on the
gquegtion. Can you restate iL7
O Certainly. What prompted your move to Texas?
. 20, um, 80 I was fruscrated with my employment there and
that was very olear, and I've been frustrated for a very long
time, um, but I stayed. You know, um, that was scme of it.
And there is, you know, some definite social reascns why I
wanted to get out of Bioux Falls. And ny family's originally
from Texas. My brother livesa down there. My cousina live
dovm there, Um, and plua, I had what appeared to be a very

good opportunity. And I, T also, not oaly am I employved, was

Janala App 31
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18
1 | T employed by Sanford, I alsc do consulting woxk, and

2 | Intuitive Surgical was very motivated bto get me down there

3 | and have ne do consulting in which surgecns would fly in and
4 | they would watch what I would do. And, um, you know, and,

§ | and so there was, it was more of to be a showcase practice.

g | g ¥You talked about your consulting work. Do you have a

7 | epecific legal entity that you have created to operate your

# | consulting work through?

ala Yeah. Um, that, I developed that in Texas, I believe.
i0 | Firat, wveah, I did. First Creek Surgical Sclutions, um,

1 FLLAL.

12 | Q And you would have started that in, approximately, 2023,
13 | o your recollection?

14 | A ¥Yes. I had that I think even before T moved down there.
1§ | I had to form that because my, my contract with the Bariatric
16 | Experts was one in which I was egsentially 2 conpultant with
17 | them, too. So, I ran everything through the PLC for the

18 | payment that I got L[rom Barlatric Experts and then my

19 | consulting work. So, all my income went through that and

2 | then I paid my own taxep and things like that.

21 | @ I'm going to back up a recond. When you left Sanford in
Jarmary of 2023, do you recall what your income was at that
Eime?

B Om, I, I want to say that about that time my income tax

B R B B

was arcund 870,000,
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19

1]|¢ And I'l]l represent to you that in the binder in fromt of

%]

you, you have your tax returne as it, as Exhibita 2, 3, and

5 |4, if yvou want to look at any of those numbera, but, ah, did
4 | you when you made the decision to leave Saznford, was it a

5 | spur of the moment decision?

i | A Ho. I mean it, it had been a consideration for years.

7 | Un, and you knew, what probably kept me there the longest was
8 | my davghter being in Sioux Falls, and the need to keep her

8 | there for, just for continuity purposes. Um, @0 I, T stuck
10 | with it as long as I could, and I mean, if I'm to be honest,
11 | really for mental health reasons, I needed to get out of my
12 | employment, and I needed to get, I need — I felt I nseded to
13 | gat out of Sioux Falls.

4 | Q Before you made the decision to move Co Texas or as part
15 | of your decision making process, did yeu talk with Ma.

16 | Rabenberg about what you were thinking?

7 |A 4t gome point I did. Um, I had been considering it Fer
1% | 2 long time, wum, but you koow, I'll be honest, life was a

19 | 1ittle bit easier when T kept my cards c¢lose, and sc I think
20 | about maybe six months before I moved when I eventually had
21 | either was very close to gigning a contract or, um, had

22 | eigned a contract. I, I don't remember, but it was, I

23 | repember once a conversation., I den't remesber when I did,
24 | but I remember having a copversation afterwards with Janelle,

25 | and I remember like, no, I told you at least six months

Janels App. 33
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1 | beforehand, I recall remembering that.

2|Q ¥You've mentiomad the Bariatyics Experts, which is in

3 | Texas. BSo when you made the decision toe leave Sanfeord, did
4 | you already have new employment in hand, ao bo speak?

5 | & I di4.

g |Q hod was that with the Bariatrics Baperts?

712 ¥Yes. He was trying to get me there as early as August,
8 |and I, T pushed it back. I wanted to, therse's multiple

8 | thinga T felt I needed to do, and I wanted to extend as much
10 | time as I could with my, my daughter {unintelligible),

1M | Q hnd when you say he wag trying to get me there, tell me
12 | a little bit about how your comtact with the Bariatric Expert
12 | came about.

14 | A 8o, I, vou know, like within my consulting worl, you

15 | know, I work a lot with Intuitive Surgical and, um, and

16 | basically the pecple that work there know every single

17 | bariatric surgeon in the country, and T know a lot of theam
18 | becauge I've, you know, mentored them, or they'wve come to my
19 | courses and things. Um, so I approached them, and I said,
20 | um, I'm looking to get out of my practice. I would like to
21 | be in north Dallas because I have family there, I've always
22 | wanted to live there, and Bo can you help me find a location?
23 | And as soon as I did that, I actually got offers from

24 | Hashville, and [ong Island, and, and Arizona, and stuff like

25 | that, bur we focused on that area, and with their help, T

Janels App 34
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21
1 | locked at different practices, um, multiple practices and

2 | opportunitisas there. And we, you know, ratre, you knov,

3 | retrospectively it wasn't the best choice, but at the time I
4 | felt I had done my due diligence to really anter a practice

5 | that was going to wore than mest the financial cbligaticns

8§ | that I had.

Tle And po when you were discusaing what your compensation

8 | might look like with the Bariatrics Experts, ware you given a
8 | guarantes of a salary aor other paymsnt?

10 | & 5o, um, yeah, so like when we were, and it might not

11 | quite have the correct order, but I was given a prospéctus of
12 | what it would lock lIike, that I would be going from, you

13 | know, on production. And so you know, honestly within a

14 | year, by the end of the year, it appeared that I would be

15 | making about 1.1 million dollars a yeax. That was what the
16 | egtimation and that's what the progpectus told me. Now, from
17 | a practical standpoint, I'm not going te leave and start with
18 | nothing was my plan, and so I wanted a guarantee. So I had
1% | actually talked to, um, Baylor Medical Center, Frisco. And
20 | they said we will give you a guarantes, but you know, becauvse
21 | of the Sunshine Act and such, they had to make sure that it
22 | waz, um, legal. And unfortunately they had just given in

23 | that -- so¢ they what -- they had to demomstrate a community
24 | need. Okay. And so there was a community peed, but they had

25 | just done the same thing with ancther surgecn, and when, then

Janels App 34
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when they relooked at it, there wasn't an =stablished
community needs so the healthcare system could not give me a
guarantee, 5o WMy Soon to be new partner said get down here
I'11 guarantee you and he guaranteed me for £420,000. And
considering that prospectus, seeing where we would be, um, I
decided to tighten my belt, which T did, and, uh, grunt
through that.

2 Did yvou enter inte an employment agreement then --

A - YEs.

Q -- with the Bariatrics Experts? And I'm going to ask
you to turn ko Tab 5 in the binder in front of you, pleape.

A Okavr.

o Ig that the employment agreement that you signed with
the Bariatrics Bxperts?

B Om, it appears to be, 50, yes.

Q And tell me about your employment with the Bariatrics
Experts. How did that go in terms of what expectations you
had had and what work was actually delivered to you?

b= Um, I was, I was pretty disappointed. Um, he begoed me
to get down there and said don't worzy sbout it. Um, I‘wve
always been willing tc work hard, and I, ah, said, I'll do
general surgery. TI'1]1 bake the extra call., I will juet, you
know, put me to work, let's get this going., I, I was, you
know, hungry to maks this thing work. And, and there's a lot

af reasonsz, that's not Eully their fault. I mean, there's a,

Janela App 36
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1 | there'sa a lot of external things that were going on. But,

2 | um, he wouldn't want wme te do any gensral surgery. He wanted
3 | me to be available. They didn't even really want me to do my
4 | eonsulting work all that much. They wanted me thare, but

5 | they didn't puc my name on the dooxr. They, they explained

6 | they didn't want to market me because they just wanted to

7 | make it almost locok like I had always been thera, which

B | didn't make a lot of sance to me, you know, like,

8 | particularly with wmy background, and what I do and the, ah, T
0 | guess I'm well known in my field, not in the community, bub
11 | you could utilize scme of that to say, hey, we're bringing

12 | some of the best right here inteo and, and nope of that

13 | happered. Um, and, uh, yeah, it was, it wae, it was very

14 | Erustrating. Um, I would have patients come in to my office
15 | after I'd done surgery cn them, and they would lock at me

16 | furmy. And then when we get, when I get done with

17 | everything, they would say, hey, I got to tell you gsomething.
18 | I go, what's that? And this happened three different times.
19 | They said I wrote an online review of you. ItC was up for tweo
20 | hours, then it got removed, Suddenly I was, I became the

21 | threat. And it was, I wmean, he, be definitely ghot himself
22 | in the foot, but he shut me down for business. He didn't

23 | want to let me go do outreach. Um, you know, I, I fimally

4 | said, let me do, let me do my consulting. I will cover soms

25 | of my guarantee, and, um, I started doing that, and I could

J

ale App 3T
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just feel the tension mounting. And I was [rustrated, and I
wag starting to look, and we had a conversation, and we
decided to end cur association with ene another, and go we
entered A separation agreement. Is that what you call ie?
o So, the Barlatrics Experts that was just one individual
at the time you went there in terms <£ one physician?
A Yeah, Dr. Scott Stowers [espelled phonetically] and his
wife ie, I, I think she's vice president of it, but she was
the practice manager, and then thelr daughter worked there,
too. They had a staff of about ten.
o B0, based cn what you'wve described, is it fair to say
that you had some prefessional differences with the other
physician?
A He was wvery threatened by my presence there., T dom't
know what happensd. Well, T do know what happened. Um, he,
he was a, I mean his, his ego took a really big knocking and
guddenly the business dried up, and it dried up beciuse of
you know, the economy. I mean about 45V when the proapect --
the prospectus included a 45% self-pay rate. Well, that was
following COVID where there was a lot of economic etimulaticn
money out there and the economy was really good, and that
dried up like right, right when I walked to the door it felt
like. BAnd, um, and then Texas i3 reslly interesting. Dallas
market is really interesting, It's a competitive market, and

there's a lot of private practices there and, and basically,
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you know, you can walk in a nail salon and get cbesity
medications. And so there was a lot of people who were going
to try the cbeasity drugs first before they did surgery and
things like that. So, you know, across the nation Chere's
probably at least a 20 to 30% drop in bariatrie surgeries the
lagt couple of years. So, and it's mot all on him. I thiok,
um, and, and he made another bad business decision that he,
he, ah, you know, gave me a, a guarantes, and then he bought
a huge amount of eguipment to start an aesthetic side of the
pusiness. And sa T think he gor overwhelmed and anxious and
he started making some bad decisions.

Q Initially, when ycou locked at this copportunity, you
indicated obvicusly you were looking initially at a pay
decrease from what you had made at Sanford, but you believed
that ultimately you'd be making more; is that fair?

A Yezh. That was, that was made wvery clear to me. Flus,
um, an investsment opportunity, you kpow, being in private
practice,

Q Deperibe for me what that investment opportunity in
private practice looks like.

A well, you know now it would have leen a very poox
investment, but the practice itself, you know, EBcott was
older, he's B5, and, and that's actually one of the reasons
why I joined them was I thought like, you know, some of the

sther people I knew I'd done a lot of work with, Teaching
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courses and going to conferences and rmuning seminars and

2 | stuff like that. 2nd so I knew them gquite well, and I knaw
3 | they did good work, but they were my age or younger, almost
4 | all younger than me, and I thought, boy, if I joined them,

& | you know there could be, you know, it's their practice. I'm
§ | & more senior guy. I juat thought, you know, yeah, ws get

7 | aleng, but there could be some, um, difficulty with making

8 | thart mesh well. And so I thought, well, Scott's got a good
8 | reputation, everybody seema to love him. I've beesn, you

10 | know, I did what I thought was due diligence to make sure

11 | that thinga were ckay. I did kind of suepect that maybe

12 | elinically he wasn't up to par where I felt people should be,
13 | um, but I also recognize that he wae a &5 year old guy, and I
14 | thought now what he would bz doing is doing the bread and

1% | butter, and I would be doing the complex stuff, and, and he
16 | would be winning cut teaching me bow bto run a business, which
17 | I knew was my shortfall. I mean, I'm a very good clinician.
18 | I've been in, you lknow, an employed physician for a long

18 | time. 8o, T worked with administration and hospital systems.
20 | T understand that, but I didn't know how to run a business.
21 | And 0 what I wae hoping to get wWas, vou know; three years

22 | of, of, ah, mentorship. That's why I joined that practice.
2 | g Aas far as the opportumities that this could have

24 | presented to you, had the circumetances workad cut

25 | dAifferencly, ah, did you leave Sanford with the bent of

Janele App 40
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intentionally trying to reduce your income?
A No. I mean that would be silly. How would I have been
ckay with a reducticn? I might have been because it was
very, 1 was very compromised there, And there, it wasn't
dust me. I mean, there's a whole slew of very high gualicy
gurgeons that left the intervening year before I did. I was
just, I wasn’t going to stay in Sioux Falls. It just
wouldn't have worked. And, um, a¢ mest of those surgsons
stayed in Sioux Falls, or went to Rapid City or something
like that, one went to Texas. But I mean, there was a lot of
disgrunclement and there still is.
Q and you obviously understood that when you left Sanford
to take a job that at least on paper was initially going to
be paid at a lesser rate of compensaticn that you still had
the cbligations under thes stipulatiomn, correct?
A U -hum.
n] and 1f that -- I'm sorry, is that a yes?
A Yos,
4} Thank you. And as far as those cbligations, did you
have concerns at the time that you moved to Sanford about
being able to pay your child support and pay the spousal
support?
A Well, I knew it would be tight, wum, but I also knew that
it, it, it appeared to be very short lived. And so I didn't

agk for any adjustment. I just tightened my belt and moved
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1 | into an apartment, and, you know, kind of just stayed there

2 | and worked, Um, yeah, I guess, I mean any time you do

3 | something like that it's anxiety prowvoking. Um, but I, I felt
4 | it wag I, I needed, I needed to have a changs. It was

5§ | abgolutely, I msan, it's, you know if I would have stayed

6 | doing something that would have probably caused me and

7 | Jame=lle, & lot more igsues than if I would have left,

g | honestly. I mean I wae, I mean I'm not proud of it, but I

9 | was really struggling with my mental health at that point in
10 | time. T was very frustrated. I've been very frustrated for
11 | many years.

12 | Q You indicated that as your time with the Bariatric

12 | Experts progressed that you knew things weren't working out
14 | and ultimately you sntered inte a separation agreement; is

15 | the separation agresment that you're talking about Bxhibit &
18 | in that binder in front of you?

17 | & Yes.

18| 0 Angd ig it, is it fair co scate essentially, that the

19 | Bariatric Experts chose not to renew your conbract, 8o Lo

20 | speak, for the duraticn of the original employment agreement?
21 | A ¥Yenm., Once we, now we, we kind of entered a naticnal

22 | agresment, but I think this was coming very shortly. You

23 | know, um, there wae a lot of things I had recomrended to, and
24 | I recognize it was & burden on ‘em. And I was like, let me

25 | do general surgery, let me do more consulting., T will cover
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gome of my own overhsad, um, but they were really, they had
kind of tightered sy hands there, but I, I, and I was
scarting to look arcund. Um, but thelr timing couldn't have
been worse because we bhad that discussicomn immediately before
the holidays, when surgeons in practice are working at their
hardest and hospital administrators are really hard to get
ahold of, and I really couldn't start locoking for a job until
after the first of the year.

Q Where 4id you look For employmsenc?

A Um, I did, you know, I did a little bit of a natiomal
search, um, I put some feelere out to different, some
different people, but I also, you know, I had a Texas
license, and I didn't want to have any big gaps. 8¢, I
really looked around there. So, I, I talked to some
heaglthcare systems. I talked Co some other practices. I, I,
you know, onm of the other practices that T looked at before,
he was interssted. Um, and so we talked, and we messed
around with it a little bit with that, but I wasn't really
getting any traction with him. He's, he's just an
interesting guy, and he's, you know, I mean it's kind of a
cute atory. He was -- in college he was trying to decide if
he was goling to be a rapper oxr is he golng to be a sutgeon.
S0, I mean, you kind of got that mentality and just kind of,
I just didn't get a lot of feedback from him. Seo, it had

drawn cut. During the period of time, too, I let people

afle App 43
Filed: 1/23/2025 1:59 PM C5T Lincoln Counly, South Dakota 41DIV1 E-ﬂﬂﬁ*l’ﬂ

- Page 850 -




TRANSCRIPT OF MOTION HEARING (SEALED}: 9-27-24 Page 30 of 252

1 | know. I said, hey, listen, if you hear of opportunities,

2 | please let me know. I had actually, um, had halped Dr.

3 | McCalman sometime in some surgery before. She was very

4 | appreciative of it, and then go I had mentioned te her, I, I
E | knew ghe was in sols practice by herself and seemed fairly

B | new, 0 I didn't think she would be locking, but after

7 | mentloning it to her, she actually approached me and said,

B | hey, vou know I'd be interested in you joining me. Um, I

8 | didn't geat any traction with the healthcare gystems and, and
10 I didn't want to really, but I recognized that I need to have
11 | some income, and, um, I didn't modify anything. I didn't ask
12 | for a modification. I juet really tried hard te figure it

13 | put. I tightened my belt even further, and, um, and that cne
14 | didn't pan out. We planned on it. We even told people.

15 | Matter of fact, I even sent, ah, it'e a reguirement that

18 | within 30 days if you lemave in a practice, you have to give a
17 | place for your patients to land and contact information. 8o,

18 | I, actually, we put out 3 letter with that information on it,

18 | even though I didn't have in hand the contract. When I

20 | £inally got the contract, it was, I shared that with a friend
1 | of mine, who actually manages a surgical practice, and he

22 | goea, I've never geen anything like this, and I go I've never
23 | geen a contract like this sither. And I sald I'm just

24 | curious, I'm not planning on signing this. It was

25 | ridioulous. I would have been working for peanuts. I mean I

Janals App 44
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3
1 | would have made a lotc less., 8¢, I decided to join Keli right
2 | then arnd there, and becausze her overhsad was incredibly low,
3 |nmow I do a lot of my own stuff, you knew, like I domn't hawve,
4 | I mean, our gtaff is, we have a, an insurance and biller. We
§ | have a receptioniast. Wa have an MA, and a practice manager.
f | We're skeleton., And so I do a lot of my own stuff every day.
7 | You know, like I do all the script writing. I do all the

8 | inetructions to my patients, and as that practice bullds up

8 | and it gets bueier, then we'll flush it out.

| When you talk about Keli, ah, we're talking about

11 | Inspire Bariatrics, correct?

12 | A inspire Bariatrics.

LN e And that's the practice that you are currently

14 | affiliated with, correct?

15 | A ¥Yes. The Inspire Bariatrics is her business, and, um,
16 | T, the contract that we have is one that essentially it's

17 | called an NSA agreemant, And so it basically stipulates what
18 | services ghe provides me, and she's hasically providing me a
19 | clinic to work out oE. And then 1t and then so all the

20 | billing goes through First Creck Surgical, um, Solutions.

21 | 2 So, when you contemplated jeining her or working with
her practice, what was your expsctation of what your

27

23 | compensation might look like?

4 | A I, I knew that T wouldn’'t be making, the besb case
25

scenario is that I might start breaking even aiter a year.

Janals App 4%
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1 | 5o, I'd be paying for everything. Um, now, honestly, my

2 | congsulting has helped soften that blow a little hit. But

3 | that's also gomething that's a £iller. I mean, I'm either

4 | going ko be doing clinical practice, or I'm going to be

§ | consulting. You can't do them both at the same time, and so,
E | but I was fortunate encugh that I could just say, hey, I'm

7 | free. You need a proctor, You need gomeone Lo gpeak for you,
B | you need whatever, and =0, and I actually knew so in December
9 [ of '23 when we did the agreement, I hadn't signed the

i0 | agreement vet. I had received it. They stopped giving me

11 | new ¢onsuiltse. How, if a patient asked for me, and usually

12 | they appreoached me because it would be people that I knew

13 | that had worked with me and said, hey, you know, I, I want ta
14 | see you. And I'd zay, well, ckay, and then T would go ko

16 | chem, and I'd say I got a patient and so like I, I was able
16 | co Tun zome patients through the clinig¢, but basically I

17 | waen't given any new patientes at that time. And so I, I did
18 | as much consulting as I could to build up a nest egg that did
19 | cover gome of my atart up for a month or btwo.

i B When yeu talk about building up a nest agy, what amount
H of money would that have been?

R I'm not sure. I, I‘d want to say around 59,000, buk
that was also covering my, wmy personal expenses, let alone,
24 | vou know, like when I sign my agresment I had to give them a

25 | check for first month expenses and that was almozt

slla App 46
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1 | immediately after that for the next month. So, um, it, it

2 | did cover a little bit though. So, I didn't, so I started

4 | burning my owm money. Um, shortly after that I had & life

4 | insurance policy that had abeout 5100,000 that I could borrow
5 | from. 2aAnd go I, I started using that. I'm actually dons,

6 | I've been done with that for a while now, and now I'm

7 | actually pn a line of credit, and so I am putting almost

8 | 25,000 in to a line of credic.

g |0 And let's back up for a second and talk about what you
10 | would have done to prepare both professicnally and

11 financially then to join or work with Inepire Bariatrics. As
12 | far as joining private practice, which you indicated is, is
13 | obviously different from your prior experience working with
14 | hospitals and clinics, uh, did you work with someone to

15 | develop what I'd call a business plan?

16 | A Yes, um, o, um, kind of did that with every practice,
17 | um, with them, vou know, like you know, that would be similar
18 | with Bariatric Experts. They gave me a progpectus and that
19 | was a very formal with the Bariatric Experts, um, wich, wum,
20 | now I forget the name of Che prectice, uvm, but Filion Eula

21 [spalled phonetically], is the surgeon I was thinking about,
22 | and 8o I went there and we talked about it and saw zome

23 | financials and, and, but he didn't really flesh iv out for

24 | me, that's why I need to sea a contract. I need to see it in

25 | a contract, and he drew it ocuc for twe or thriee months. But

Janelle App. 47
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Feli was very discinet. Like, hey, thia is going to be a NSA
agreament. You know, I basically I'm spending about $30,000
& monkh at least on overhead, and so we would splibt that
fifey/fifty. BAnd so I lmew distinetly what it would leok
like. They gave me her, her first year, what it locked like
for her as she sgtarted up, and so you know, yeah, I'm looking
at it. I knew, and I know Erom talking with many surgecons
that hey, you koow, it takes a surgical, a bariatric
practice, a mew, you know, I can be doing all the bariatrics
and be the best known surgeon in Sioux Falls, South Dakota,
but in Fresco T'm no one special, and there's a lot of them.
So, um, it's -- I'm -- in reality it was going to take two to
three years. The reason I thought my first opportunity with
Bariatric Experts was that he's like I have so much work, I
cannot get this done. Y¥ou will be up here by the end of the
year. Um, but with her it was like I did my best case of what
it was. And I wasn't I applied for positiona like, um, there
was something that was advertised, um, I believe it was Texas
Health in sast Dallas. Um, I never even received a reply
back. I talked to two different surgeons, bariatric surgeons
for Bayleor Healthcare System., And, um, I told them, you
know, like if there's an cpportunity, let me know. There was
a healthcare system that needed some help, um, that had --
they're kind of notorious. T would =ay it was incredibly

envirenment like Sanford. So, T talked to him about helping

App. 48
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A5
1 | them sut, but I told him I wouldn't employ them. I'd be like
2 | some kipnd of a contract. And, um, I didn't hear back from
3 | them either.

4 1 Q 8o, ie it pafe te say that you locked for opportunities
5 | other than where vou're currently at?

6 | A Yea. I looked at other opportunities, um, and then in
7 | facst, like I think it was within a week of when T had signed
8§ | a contract with Xeli, there was two -- there was a healthrare
8 | system in Cklahoma City that reached out and really wanted me
10 | o come, but they said the earliest would really be another
11 | eix menths. I couldn't imagine that. I had already aigned
12 | a contract, and T said, well, ptart giving me some numbers,
13 | start doing scme things, but (unintelligiblie) I =said, it has
14 | to be a, a good offer. It needs b0 ke something that can
15 | support me now, or very, Very scon and I will consider it,

1% | I'1l work it cut and decide if I needzd to, and they weren't
17 | interestad. You know, they, I, I, and that's a healthcare
18 | eyatam. &nd they can't make a decision on something like
19 | that within a month, I mean that's a six month te a year

20 | process. And so, yeah. And, and alse at Chat time, no ona
21 | was really wanting to hire a bariatric surgeon., I mean
22 | numbers had tremendously decreased. There's been practices

23 | that have glmt down.

24 | g And I'm going to stop you there. When you say that no

25 | one was looking to hire somecne, and numbers have decreased,

Janelle App. 48
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what are the ourbers you're describing?

A S0, naticoally, numbers for bariatric surgesry are down
about 20 to 30%. And you know, ik‘s an economy driven type
thing at Eimas cause about 50% of, of patients don't have
ingurance coverage for bariatriec surgery. Um, there's a huge
potential because only 1% of the pecple who gualify actually
get bariacric surgery, but, ah, yeah. 5o, no cne was really
wank -- everybody was nervous.

4] And so are these changes that you're talking about
ganerally in your specialty or in the industry, so to speak;
is that something that's just developed in the last several
years in your opinion?

A Yeah, Um, yeah, when with the new medications Wegovy
and Cenbig [spelled phenetically] and thinges like that, the
GLEF-1 agonista. When Chey came out, um, here I mean, yeah,
the pharmacy, ah, pharmaceutical companies have very deep
pockets and they've really they've been successful in
marketing that guite well.

Q In terms of the discussions that you had with your
currert partner, I°'ll use that phrase lopsely as opposed to
in the legal sanse, obviocusly, but with her, I'm going ko
direct you to Tab 7 or Exhibkbit 7 in that binder in front of
you, you had talked about the conversations that you had with
her and her team with regard to sort of the axpeactations for

paying your way, if you will?

p. S0
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37
1 A 1B8,

2 1lg With Inspire Bariatrics. What's Exhibit 7 show?

4 |a I, I believe this is what they gave ne when we atarted
4 | talking like immediately they wanted to give me some numbers
5§ | so I could understand, and so they generated this, and so,

6 | um, thie is the, um, kind of an average monthly expense that
7 | they felt that cthey had for the practice without me. And so
B | the, vou know, as it stipulates dowm there is that esach

B | physician would be responsible for 50% of the share, total

10 | shared expenses. Now, that doesn't mean that's my only

11 | expense. Like I pay my own malpractice. I pay my own

12 | profesgional feas, my own education. Um, computer, things

13 | like that.

9| g And so your initial expectation anywey was that for

16 | purposes of this new business opportunity, you'd be looking
18 | at having to take regponsibility for about 515,000 a month

17 | and expenses with your partner plus then those additional

18 | items you just listed such as malpractice insurance and other
19 | protegsional crganizational feea?

20 | & Yea,

-y O - I'm going to ask you Lo logk at Exhibkit B. And that's
22 | labsled the purce expense breakdown. Is this the numbar that
73 | vou would have just been deescribing in terms of your share of
24 | the practice’'s expenses plus your own expenses?

25 | A Yeah. And this was generated by Jessica Wilkes [epelled

o018 "
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a8
1 | phonetically], whose the practice manager for Inspired
2 | Bariatrics, and this is something she gave me. This was, um,

3 [ I don't know how she derived it. Theae, I think these are

4 | estimaticns. Yesh, estimated amounts based on costs from Dr.
3 | McCalman. So, she extrapolated some of that. 5o, she was

8 | estimating arcund $22,000 a year. Um, T don't know how she

7 | came up with the malpractice.

é Q Is it gafe to say that you had visited with the practice
8 | manager to get a sense of what you would ke looking at

10 | contributing persconally for purposes of operating in this

11 | business?

12 | A Yeah,

13| Q hnd did this number give you a good idea of what you

14 | were going to need to not only pay in, but algo what you'd be
16 | looking at as far as having to generate from a patient

16 | scandpoint?

17 | A Yeah. ITt's, I think it's, it was -- it's fair.

18 | Q And as far as starting out with thie new practice, you
18 | obviously talked about not necessarily having the werk right
20 | away with the practice and deoing the consulting work.

21 | Deacribe what you did initially to try to build up your

22 | patient side of the practice, if you will, with this Inspire
23 | Bariatxice?

24 | A L; Be, I, I try bo get as much gsneral surgical call

25 | as possible, I did it -- as much work for Intuitive Surgical
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1 | as posoible. T would go and visit phyesicians and bring them
2 | cards and try te engage them. I would go to events that you
3 | know, liks if theyv had a lunch for docteore or a meeting, I

4 | would put it at all those. T started establishing

5 | credentials at other hogpitald, engaging administration from
6 | other institutions. Um, I, you know, Intuitive Burgical was
7 | kind to me. They knew, they had some administrators that

B | said, hey, you know, we know a hell of a general surgeon,

8 | bariatric surgecn who probably could use some work and put me
10 | in contact with people. 8o, so when you start doing that,

11 | they don't have bariatrics, and then, you lmow, there's a lot
12 | of meeting time of just saying, hey, how can we help each

13 | other. What do we expect from one anothar. What can I gek?
14 | Om, 8o I'm doing some general surgery, So, the Texas Health
15 | Allen has actually been pretty decent for me, and so I do

16 | some general surgery call there. Um, and so, and then

17 | they're very interested in me starting a, a bariatric

18 | program. So, there's a lot of meetings with that and another
19 | hoapital that wants to start a bariatriec program. Um, so I'm
M | trying to do those, and so I'm, you know, I'm -- aven though
21 | I haven't done a single case of bariatrics at either place,
72 | I've been spending many hours trying to flesh cut a program
23 | for each hospital.

4 | 0 As far as the expectations that you had when rou joined

25 | Dr. MeCalman, did she give you, and I'm going te point you t-l'_‘ll

%ﬂlt.ﬂpn.ﬁﬂ
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1 | Exhibit #9 or Tab % in that binder, did she give you an idea
2 | of what her essential revenues had lookad like prior to you

3 | joining®?

4 | A Yeah, um, yeah, this is what they had kind of given me.
5 | Um, T haven't locked at thie for a long time, but this is

6 | when she started. ©Um, ao, yeah, so the payer type

7 | insurances, that means essentially that with the work she had
B | dome. ©Um, and then patient, she must have been getting quite
% | a bit of self-pay at this point in time because that if it

10 | saya patient, that would either be copays and that'd probably
11 | ba gelf-pay for surgery. aAnd so --

12 | Q -- and aa far as, excuse me, as far as the information
13 | on this particular document, what did you use this for in

14 | terms of your analysie of your own practice?

1% | A Find of an idea of what, ah, you know what I could loak
1€ | forward at -- to, and, and not only that, not only did chey
17 | have things like thia, which doesn't really heip a lot, but
18 | T'm talking teo accountants. I'm talking to, um, um, with

19 | Keli and them of what it felt like and what it looked like

20 | and, and, and, and how they were using their line of eredit
21 | and things like that. 8o, that, that really kind of gave me
22 | a feel like this is, you know, um, she was fealitng a lot

23 | bektter after a year, um, but you know, still, I mean, she

24 | just finally started to actually pay down her line of credit.

25 | She hadn't been able to and that this is like, thie has

e App 54
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1 | started in Wovember of 2020.

2|0 B0, as far as the information that she and her practice
3 | manager gave you as far as practice numbers and the likely

4 | shared expenses, did you then essentially put scmathing

§ | together to project what your income might bea when you

6 | scarted with Inspire, and I'll direct you to Exhibit 10,

7 | pleasa.

g | & ¥Yeah, um, that's just me, kind of, um, eyeballing

8 | things. I'm not great at this, um, yeah, so I was looking at
10 | like the potential income of yeah, nearly, ah, 500,000.

11 | There's business expenses that the net you see there, taxes
12 | and you know what I was giving Janelle per year, and it put
13 | me you know in the whole.

14 | 9 And when you say it put you in the hole, what's the

1§ | number at the bottom of the exhibit?

18 | A 5336,989.70.

1710 And that would have been on an annual kasis was your

18 | prediction?

19 | A I balisve s0.

o I S50 if you were looking at this as potentially being in
21 | the hole on an annual basis &t least for your first year, why
72 | did vou take on this particular esmployment?

o Y It seemed to be the best opportunity that was available
24 | for me. And it's, and it seems, honestly, it sesems like

25 | something that, you know, I mean, it's got its negatives, but

%ﬂlﬁ.ﬂpn.ﬁfu
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you knew, I've traded one set of problems for different
problems, but I actually can have input on thess problems, I
can decide what to do with it, you know, like, and so like
if, if there's something that's not working, I can change it.
And as far as partnering with Dr. McCalman here, did you look
at thie as potentially an opportunity that weuld allow you to
make money sooner than starting your own practice?

AR Oh, my gosh, that would have been, I did talk to gomeone
that starts up practices, and so there's a consulting fee
there, and it was just, you know, we're talking about 520,000
a month. And that would have been in, ah, February, maybe
March, and they said the earliest we would even potentially
open a door would be In June. So, I started the process
really quick with Relf, you know, and this is very confusing,
but you know, I actually can't be pald directly by payers
very well until just recently. 8o, the way it works is that
when I -- and told them to help me started with it, but I was
told that by June, maybe July of this year that process would
be done. 1'm not done yet. BSo, when I go to surgery, I have
to have my partnmer with me if it's an elective case for most
cages. I'm Just starting to get some of it, and s¢ when my
partner’'s with me, she's not, I mean, she's out of chere,
she's got a kind heart, but she's not deing it for fres. BAnd
so I'm getting 50% of that case. And so that was just kind

of helped me to get going, and so I'm atill working. I mean,

alle App 56
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1 | if T do Medicare, that's going to be at least a year. Un,

2 | doeen't really pay and it creates a 1ot more burden onto our
3 | practice because of all the rules and regulations, and I

4 | mean, if you do one Medicare case, you got to do the same

5 | thing for every single patient that comes through. So, we've
6 | opted not to do that. But like I don't have Blue Cross Blue
7 | Bhield yet, and that's a major payer for us. And so until

8 | 211 those things are lined out and I am still a little bit

g | limited in what I can do.

10 | © So, what were the advantages in joining Dr. McCalman

i1 then i --

12 | A -- I immediately had the opportunity to start that proc-
12 | procees. I had the opportunity to have wery low overhsad.

14 | These mumbera are incredibly low. Like I said, they're, this
15 | is8 a gkeleton crew. I do, you know, I mean, Dr. McCalman and
16 | I take the trash out. Okay. BSo, it's, ic's, it's, it's our
17 | own little baby., And, ah, and she's ineredibly finaneially
18 | congervative. And which 1s great, buk, weah, it creates a3

18 | few opportunity issues, but, um, it, it gave me the pense of
20 | cemtrol. Okay. If I would have taken any of the othex

21 contracte, I'd either be working by a healthcare system that
22 | would have literally dictated how the overhead was and my

23 | business was. And I did not like how my business was run by
24 | sanford. T don't think it was the best patient care I could

25 | provide, They didn't really underestanpd, they peally didn't

%ﬂlﬁ.ﬂpn.fﬁ'
Filed: 1/23/2025 1:59 PM CST Lincoln County, South Dakota  41DIV18-00001

- Paga 864 -



TRANSCRIPT OF MOTION HEARING (SEALED};: 9-27-24 Page 44 of 252

44
1 | understand what I did. And, um, {t would have been the same
2 | thing with some of these others. I would have been not, I

3 | would have been a contractor, but I would have been chligated
4 | ko the ocwner of the practice to do it the way they had. And
% | you know this, this surgeon that I didn't join, he hag three
6 | clinica. He has a staff of about 15-20 people. T den't know
7 | bow he pays them. This gives me the opportunity to Flush it
& | out and do it better, I nope, but I've got to establish

g | mopaelf.

0| Q S0, was your expectaticn when you joined Dr, McCalman

11 | that the initial years of the practice would be lean, but

1Z [ that you would have a better ability te ramp up more quickly
13 | for purposes of actually profiting at some point?

14 | A That was my feeling, and then 1 also felt that I could
15 | soften the blow because I'm consulting more than like she

16 [ could when she, she started because she didn't have that

17 | opportunity to go and proctor someone and receive g

18 | consulting fee. She just had to do it clinically. And so we
19 | estimated probably at least, um, that I would need a line of
20 | credit of about 5300,000, and 8o, that's kind of why we'rs

21 | here,

2|0 And as far as that lipe of credit, what would you have
23 | been paving for with that line?

| A Um, that would have been all mine and Janelle's living

25 | expenses, and, and I mean everything else. Kids, kids,

slla App 54
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college. I'll have a kid in college pratty soon. Um,
sbtarting up my practice. Um, anything unforeseen, I mean
everything.

Q S0, is 1t safe to pay that would have been the money you
were going to live on and support others on as wall?

A Ch, yeah, absclutely. T don't yet cover the expense of
the business yet., I am borrowing everything for living
expenses still.

2 As lfar as your income for calendar year 2023, do you
recall what that is, and I'll refer you to Exhibit 4 1f you
need the number.

A Which number?

Q 4, BOrry.

a Adjusted gross of 3575, 545.

o] And if T recall correctly, you indicated earlier that
when you left Siocux Palls you were earning approximately
5870, 0007

A I think that last year I made, I did, yeah, I don't khow
whers that's at, but I think it's 870,000,

0 And so that would have been for calendar year 2023 when
you were stlll with the Bariatric Experts, correct?

A Y.

Q And =o that's also when you would have had a base salary
g0 to speak of 420,000 plus your consulting?

A Yes. That, that's, um, a little bit of that 575 was the

afle App 49
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1|13 days I cranked cut a lot of surgery for Sanford and my
2 | patients. And then che rest of that is what I made for the
3 | remainder of that year.
419 And you indicated in terme of this year that you're not
S | yet covering your expenses with the business that you were
€ | deing with Ingpire, and, and that you have, ah, obtained
7 | leans or a line of gredit in order to try to pay your
B | expenses and otherwise live at thie point in time, correct?
8 | A Yo,
10 | D Okay. And ag far as your consulting work, what
11 | specifically are you doing right now as far as consulting?
12 | A 8o, I, I teach eourees, um, for them and so they'll you
13 | ktnow one -- once in a while I can get one in Dallas, but it's
14 | uwsually im, in a you know like in Atlanta, Houston. There's
16 | some places, there's places all over the country, but there's
18 | three main ones. NMnd o I go there, and I teach, scmetimes

17 | I'll do speaking events for them. I will hawve dinner with

18 | surgecns and just have, you know, they have an opportunity to
8 | interact with me and see you know why I do what I do, things
20 | like that. Um, and then proctoring where I actually go in

21 | the OF, apd I can't scruk, but I can give advice,

2|0 How axe you compensated for your consulting work?

ala As in, um, how I'm paid or ik, it's a contract for you
24 | know there -- it's delineated for certain fessa, um, and so

25 | like, you know, if I teach a course, it's like 34000. £f I
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1 | procter for a day, it's 54000. And you know, I get a little
2 | bit of a, whatever, um, what do you call when you get a

3 [ lictle bit extra for your expenses?

4 | o A ptipsend?

8§ | A A stipend, thers you go. Un, about 5300 with that, so

6§ [ and o that includes, you know, like if I go to Atlanta and

7 | do that, that meane that 1 leave scmetime like my next trip

B8 | i5 to Atlanta. I'll leave arcund noonish. Um, I'm fortunate
8 | enough to pick up like a dinner that night. They want me to
10 | have dinner with one of the attendees. So, that is like I'll
11 | get 5500 for that. Um, so but I'm, it can't be in practice,
12 | I'm gone from my practice so I can't be developing that. So,
13 | it's, it'as, you know, it sounds great, but it's really a day
14 | and a half or more work, And they can cancel within five

15 | days, and I don't get paid anything. B8Se¢, it'a, it's

16 | something that I don't want to do. Um, I like to do a little
17 | bit of it because it kind of it, it does kind of keep my., um,
18 | you know, and I, I do mnjoy some of that, but when I get --
18 | there's only A certain amount I can tolerate kefore it just

20 | becomes overwhelming.

21 | O 5c ~-

22 THE COURT: == may I, may I ask a gquestion?

23 M3, MOORE: Certainly.

24 THE COURT: Just as I look through the exhibits, just

20 | o I'm understanding financials ae well. In thse tax returns

[T
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1 | such a8 2023, the Schedule €, there's surgical training, and

2 | then the Schedule E lists the firat three. Surgical

3 | Bolutions. Are those separate items for income under

4 | surgical training being in business or is that your income

5 | from First Creek Surgical Solutions? I apologize, I juet

6 | can't --

s THE WITNESS: -- no, which one would that be? I, I

& | don't know.

a THE COURT: Okay. And then I‘m on Exhibit 4, the tax

| 0 | return.

1 THE WITNESE: Ig there a page there I could --
12 THE COURT: -- pot really. MNayba 21.
; 13 TEE WITNESS: So, if, if I -- s0 I know for like this

14 | year I made like 400, no, I didn't even make $420,000 that
15 | year because it wasn't a full year. It would have besp

16 | whatever percentage of the year that was.

17 THE QOURT: 1Ia First Creek Surgical Solutioms is =--

18 THE WITHESS: == gh, I ¥ow what that tisg.

19 THE COURT: -- is that classified as surgical training?
20 THE WITHESS: 8o, ves. And that, that startsed about the

21 Cime that I got to Texas. Okay. First Creek Surgical

22 | Seluticns, Okay. So, that got formed during that year.

23 | That other number would be that income that I made consulting
2 | prior bo that year, because I went from being a, ahk, um, I

25 | was a W2 employee. Everything ran through that. 5o, 1

e App 63
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didn't have a PLLC for my contracting up until the point kthat

I formed First Creek, um, Surgical Solutioms.
THE COURT: Okay. I think I have that followed --
THE WITHMESS: -- Bo if you add those, that's what I

would have dome for the consulting.

THE COURT: OCkay. Thank you, Sir, for explaining that.

Sorry to interrupt, Me. Moore.
THE WITNESS: No problem.
MS8. MOORE: No. Thank you for breaking that down,

Judge., I appreciate that ag well.

o With regard to the consulting work that you're doing, is

it vour intention Eo continue that at Che same pace that
voufre currently on?

A I think I'm doing it as feeler Iight now to pay the
light bille, and I de enjoy it. I do enjoy some of it, and

if I do it more than once or twice a month, it becomes a

burden; and so ideally what I've, and I would make more if I

was staying doing clinical work.

Q And so it's your hope as you gain a foothold, =so Lo
speRk, with Imspire, that you'll be able to increase your
patient load and the procedures that you're doing and
ultimately be able to replace some of that consulting work?
- ¥Yeah, decrease itc.

Q In additcion to your work with Inspire, your consulting

work that you're deoing with First Creek Surglcal or through

- Paga 870 -
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&0
1 | Pirst Creek Surgical, what slee are you doing right now te

2 | generate income?

4 | A Taking call.

410 And what does taking call consisb of?

5 [ A That means that I'm available for anmything that they

6 | need for general surgical gervices. And so I, I get a, a

7 | stipend for it. I get you know Texas Allen that again, you

8 | know, like Texas Allen ie really high. It'a a 31000. Um, at
8 | the other place that I go, I can't remember, it's aomewhere,
10 | it depends if you get called in or mot. I think if it's a

11 | quiet night, which most of them are, you koow we get a lot of
12 | you know this is a, a emall hospital. It's net made, they --
13 | they're net going te accept. They (unintellighble], fThey

14 | have an ER. They'‘re obligated to, but it's at the back of

13 | the hespital if you want to know if they have an ER. Um, s0o
16 | you know usually T get like a 5400 stipend for that, snd I

17 | can only take what they'll give me, You know I haven't, they
18 | don't want me ag a partner. Um, I don't make any, I den't

18 | bring them cases. So, I am lucky te get the work there that
W | Iget. Texas Rllen had a problem with quality, and they

41 | actually approached me, and I needed the work, and I'm like,
22 | yeah, sign me up, L['ll do that. But there are call

23 | contractors through another surgical practice. So, my had to
2¢ | develop a contract with them, and it says one to three calls

25 | a month, and I need more. Unfortunately, I can pick it up

slla App 64
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usvally from another surgeon, but I'm not guaranteed that.
Matter of fact, I just got out October, and I have like one
call for next month Erom then.

o With hew many hospitals are you currently doing call or?
R Right now it is Bayler Friseco, Texas Health Allen, and
as #doon as T can talk to that surgeon, which I'm hoping to
teday and get the calls that I can get thers, then I'm going
Lo open up my door to another hospital, which is Methodist
MeEinney. Um, and I won't get paid for it, but I will make
myself available for any surgical case that comes through
when T can. And they have a whole 52 a year that come
Ehravgh. 8o, it's a very similar te a juninktellighls! shop,
white cryvstal,

Q With regard to the call thar you're currently doing, how
Erequent would that be in any given week?

A Um, I am aiming for seven to eight at least to kind of
buffer what I'm doing.

Q And T'm acrry to interrupkt yeu, when you say you're
aiming for seven to eight, what do you mean by that?

A Calls a week,

@ Thank you,

A I mean a month, Um, which would be reascnable. I've
been able to get, you know, sometimes up to that six or seven
between the two institutions, um, and that worked pretty

good., I mean, vou're beaten up. I mean I've dooe Four daya
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1 | etretches, and you know, it's not that it's, it definitely

2 | wasn't like it was here at Sanford in which we were doing

3 | trauma and stuff, too. Things that, but, um, but ic, it does
4 | do some. The problem 18 also I don't have contracts to get

E | paid by payera. 5S¢, the way we gel around with that is me

& | taking call helps hecause you know you're more likesly to get
7 | an cut of network fee Irom them. It won't be the full price;
B | but at least I get A like at Texas Health Allen, I'll get a

8 | 31000 for making myself available, and then I'll do the cases
10 | and wa'll submit them and bopefully get something. And, and,
1 | and now as my conbtracts come in to play, I'll get paid in

12 | network, and I'1l get paid better for that.

13 | Q And rthose are steps that yvou're currently taking to --
4 | & == yeg., And I've got, I got ¢uite a few. I have like
15 | Cigna and United, um, most of them are through Retna. Unm,

16 | but Blue Crose Blue Shield has been throwing us curveballs.
17 | Q At the risk cf asking a; 2 somewhat silly cuestion, when
18 | you talk about taking call and specifically -- specifically
18 | seven to eight times a wmonth, is call typically after hours,
W | Ehat wonld be your --

21 | A -=- 24& hours,

w] 24 houre a day? And so then when you'rs taking call,
can that potentially interfers with your work with Inspire?

A ¥Yeah, I mean it could. Um, and g0 at some point in time

m B B B

once again [unintelligble) all my reimbursement would be

o018
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1 | better if I was doing more elective bariatric and complex

2 | minimally invasive work. So, I will decrease my call.

3| Q S0 18 it safe to say that you're doing what you can

4 | right now to generate additional income with the comsulting

5 | and the call, but your ultimate goal would be to either

6 | significantly reduce those activities or even potentially

7 | eliminate them if your practice develops the way you hope?

8| A Yeah. It's definitely not what a 55 year old surgeon

8 | that is, you know, I think I've -- I'd like to get to the

10 | point someday where I'm actually being rewarded for my hard
11 | work. I have not yet gotten there.

12 | @ In terms of the time between when yeou left Sanford now,
13 | have you had any breaks between employment, so to speak, have
14 | you taken any time off between joba, if you will?

15 | & Um, 1 did surgery on Jancary 13%, jumped in a car the

16 [ pext day and drove to Texas and did administrative work for a
17 | week, flew back, moved back. You know, T was in 3ioux Falls
18 | for a whole three houre and with my brother lcaded up my --
19 | the rest of my stuff and moved to Priace and started the next
20 | Monday. Um, I did a bunch of surgery, and call on March 15th,
21 | which was a Friday. Flew and taught a course on that Monday
22 | and started om Tuesday. 89, no, I have not taken any time

23 | off.

4 | Q Take any time off for vacations?

2% | A I tock a couple days off. I recently was asked to, ah,
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1 | present at a confersnce in England, and I did take the

2 | weekend off beforehand, and I went and d4id that.

alo otherwise, is it safe to say you've been working sclidly
4 | since you left Sanford?

E | A It's more than fair to say that.

E | Q And you mentioned the fact that as a 55-year-old

7 | surgeon, you're hoping at some point to be rewarded for your
B | work., Do yvou think yvou're working as hard now as what you

8 ( were when you first started practicing?

10 | A Yeah, I mean, I'm constantly trying to generate like, I
11 | abeeclutely hate ik, but like even social media content, and
12 | blogs, and interact with, you know, chasing down docs, and

13 | try to, you know, establigh relationships, and work, and, you
14 | know, taking call that I get paid peanuta for really, you

15 | know, just kind of pay the bille, but there's value in it.

16 | There's value in establishing, wyou know, lika, you know, T'm
17 | already well known at Texas Allen. I meat people, and

18 | they're like, oh, I've been looking forward to maecing you.
19 | You know like we hear great things about you. I mean, it's
2 | ell, it's all work to establish your reputation. And vou

21 | know, like my reputation was established here and you know, I
22 | get it, but down and you know, and I do, I mean, I'm wall

23 | knovn in my field for what I do, but, you know, Joe Blow,

24 | they just know what's on TikTok; you lnow, and things like

25 | that. They have no idea if that's good care or not. But you

Janelle App. GB
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know i3 it cool TikTok. You know, so it's, it's hard to beat
that. I mean, you just have to establish that. &And I,
that's how I've chosen bo do that is, is, is, you know,
create a reputaticon, and I do that by deing surgery. And
that's why I really had a problem with Scott becausa he was
removing opportunities for me bto establish relaticnships,
and, um, 80 we are where we're at.

Q And do you feel like you're goiny to have those
opportunitiea with Dr. McCalman?

B Oh, yesh. I mean, she is. She's very OCD, but she's a
very sweet person, and, um, you know, I mean, she's very
ethical and I felt very comfortable in that anvironment.

o And so as far as looking at tha future trajectory, if
you will, of your practice, what are you thinking it's going
to take in terms of months or years to ultimately generate
the income that you'd like to make?

A Well, that's the thing, we're deing a lot of things to
fix that. We'wve aligned and that was an cpportunity that
came to me because of wy nmational reputatien. We aligned
with & program that's called recovery and thay provide a
service to patients for counseling, that's nutrition, and
stuff like that, but it's also kind of a, it's supposed to be
a fee to us. We're nob gecting a lot, baut it's alsoc a
financial program for patients that are self-pay, and it

helps them finance it. And so, and s0 I'm doing & lot to

afle App 69
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1 | establish itself the self-pay amount because that's, that's

2 | the thing, when I got down there Eor surgical, excuse me, the
3 | Bariatric Experts, 45% of his business was self-pay. When I
4 | left, it was barely 15-20%. BSo, that needs to come back.

& [ Um, but then I alsoc don't want to establish it so much that

€ | I'm reliant on it. That's where it means that I need to be

7 | hopefully developing relaticnships and a reputaticn in which
& | we will just bypass insurances and employers will direct and
8 | or organizations that take emplovers and they directly refer
10 | to us, that's tha goal.

1110 8o, how long do vou think that's going to take?

12 | A Threse to four vears,

12| g You mentioned earlier in regard to Inspire that as far
14 | as what you're ganerating there that you're still not

15 | covering your expenses, and I'm going Co ask you to look at
16 | Exhibdt 14 in the binder in fromt of you. And firat of all,
17 | vhat is Exhibit 147

1B | A Excuse me.

18 | Q What is Exhihit 147 I'm sorry.

m | A IL looks like an expense sheet for March of 2024 for

21 | Inspire.

21 ¢ And would this consist of the numbers, shall we zay, for
23 | purposes of the expenses that each of you amd Dr. MecCalman

24 | owe to the practice for March of 20247

25 | A ¥es, somewhat. Tt doesn't include the things that I

Janelle App. T
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don't have them pay for. I think Eeli does have run through
this for malpractice, and I actually pay mine directly. Us,
80 it deesn't reflect all of that, buk, um, yes, it, it shows
what I owe Inspire, and then I think this was my firat cme.

It was March of 2024, so it was enly part of the month. 3So,
that's why you know it was only 57000 some.
Q And when you say $7000, that would have been what you

owed to Inspire for your share of the practice’s expenseg?

. Yes.

Q and so --

i == T, I Ehink I wrote them a check for 7500, but that
waes what I ended up owing them at the emd of the month.

Q Okay. And if you had generated sufficient income, would
you skill write them a check at the end of the month or does
that -- ie that essentially withheld from whatever your
profit might be?

B 50, there's some money that will go directly to them. So
like if a patient comes in and they pay cash, um, if they pay
vagh, then they keep that cash and that will go towards whal
I owa for my expenses. Or if they write a check and they
didn't write it ta me, they wrokte it teo Inspire Bariatrice.
They'll do that, So, and, and I had this conversation with
her recently. I was thinking that that number would increase
over time, but prchably not., It's not ever going to be a

lot. And so like where the income from my work goes directly

afle App 11
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1 | in to First Creek Surgical Solutioms.

2 |Q Okay. Do you recall whether you made money in March of
3 20247

4 | A Mo, I did not.

5 | Q Let'a look at Exhibit 15, which is Bpril of 2024. Would
6 | this have been your first full month with Tnspire?

7 1A Yea,

8|0 And how would yvou describe the difference between March
8 | and April in terms of your work for the c¢linic or for the

10 | business?

11 | & Ch, we're atill, I, I didn't really have a lot of work
12 | to do. That was more me creating relaticnshipa and things

13 | 1ike that.

| o And this one indicates that you would have owed Inspire
15 | ¥17,430.%¢ for the month of April; is that correct?

16 | & Yes,

17| 9 And do you recall whether you actually made any money

18 | that month?

18 | A I made month only through my comsulting.

20 | O 8o, as far as what you wers paying into the practice and
21 | what you were taking home at the end of the day, did you maka
money? Did you break even? UCid you lose money?

A oh; I lost money,

2 Let's look at Exhibit 16, which is for May of 2024. Was

BB OB OB

there a difference betwsen April and May?
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R It locks like I owed them more, um --
Q -- and why would that be?
A Yeah, I think there is probably scme additional
expenses, um, that month, and T den't know if it would have
been like rent. Sometimes rent falls twice in a wmonth or
when it's paid anyway. Um, o, uh, sign, signage, office
supplies. Um, otherwise, them, just, yeah, the routine
expenses that may have been a little bit higher for that
month for the business.
2 Do you recall whether your bugsiness with Ingpire was
picking up or your patient and procedure load was increaging
in May of 20247
A Um, you, you know, I think I, I 4id have & few patients
that I was, they hadn’'t gotten yet to surgery, but I was
working him through because it takes sometimes four to six ko
eight monthe to get a patient from comsult to agtually having
surgery. So miuch is involved. It's just not doing surgery.
And so there's I think a couple of those patients that I had
been Chere, ome of them actually came from Zouth Dakota to
gee me. Um, I, I doen't remember exactly which momthse, but
during this period of time 1s when I would have been doing a
little bit of surgery on, on patienta that I've established
relaticnships with prior to Inapire.
Q Eo, is it failr to may that betwesn March when you

gtarted in May that you were starting to see come of that

afle App. 13
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patient work increase?
A A little bik.
] Did you make money in May of 20247
A Ho.
() Let's turn to Exhibik 17, which is June of 2024, DBPid
yvou make money in June of 20247
A I haven't. There hasn’'t been a month yet I've made any
profit.
Q And during these months, you're continuning to do call
and yvou're consulting work, correct?
A Yes.

o] And is chat money covering the expenses for Inspire?

A I, ik, it has not covered yet in my expenses for Inspire
yet.
Q Okay. 8o, in terms of that extra work that you're doing

for call and Inspire, that isn't covering your expengs load

with Inspire?

B Ho.

] Okay. 8o, where are you getting that wmoney?

R I'm borrowing it.

5} And is that from the line of credit that you cbtained?

A Um, 80 T went through that nest eqgg real gquick, and then
that, um, that lean that I'm giving myself from the insurance
palicy.

a Ckay. And T bhelieve vou indicated earlier that the nest

afle App. T4
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egy Was approximately §59,000; is that Failx?
A Well, 88. I, if T remember correstly about 59,000 was,
T really ramped up and I did a lot of work. I think 53,000
is what I was able to do for consulting in those first
several three months because I jusc wasn't doing much for,
yeah, any, any clinical work. So, I, s0 I, I belisve so, but
then there was alesc the monthly expenses before that. So,
some of that got used ewven before I got to Inspire.
o Sure. &o we're looking at you applied the nest eqg that
you had built up in that amount to the various expenses
you've had, and then you mentioned the insurance pelisy, and
what was the dollar amount of that again?
A It was a 100,000 that we borrowed from them.
Q Okay. And have you exhausted that sum at this point?
h Yegh, 1t's gone.
4] Qkay. Let's look at Exhibit 18, please. BEnd is this
your esgential, uh, it's & profit and loss statement Ffrom
Japuary te July of 2024 [or your consulting encity?
B Yes. Well, censulting in clinic now. I mean my
clinigal work runs through that, too.
] Okay. And how's your, you've indicated obviocusly that
you have picked up your consulting work, but how de yeu
actually consider your comsulting work to be in texrms of is
it above average, average, is it more than what you've done

in years past?

afle App. 15
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A Ir, it would have been more than what I did at the
Bariatric Experts, and it would have besn more than what I
did when I was in practice in Sioux Falls.
Q So, how much in 2024 from January until July have you
done in consulting work from a net income perspective?
A Iz that on here scmewhere?
Q I believe ic's in the last category, the very bottom
line., There's a $100,000. Do you see that there at the
bottom lower right hand corner?
A And that's all frem cocneulting? It muast be, yeah. I'm
not great at reading these, I apologize.
2 It's okay.
A Um, it wouldn't, I guesa it wouldn't surprise me if I
made about a 100,000 so far this year because it, I've
pickad it up.
0 S0, through about seven monthe of 2024, you'wve made
about 100,000 in your consulting?
A Tes.
Q And then as far as checks that you'wve actually taken
howe from Inspire, you have not done that yec?
a Hope. I'm only writing them checks.
) Okay. And then is the pay that you are taking in from
call alsc reflected in your First Creek Surgical Sclutions --
A -= Tan,

Q == HUmMbars?

ale App. TE
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1| A It all runs through there.

2 |G Okay. 8o, to date your income at least through July of
3 | this year would be approximately 5100,000 in that?

4 | A Yea. Yeah, that's my net income.

B | Q Olay .

B | A I gotcha now.

T L8 Do you think you can continue to work at the pace you're
B | currently working?

8 |A I don't konow if T have a cheoice. Um, 1 hope not.

1 Are you actively seeking out any enployment

11 | gpportunities ocutgide of Ingpire at this point, or

12 | essentially that would replace your work with Inspire?

13 | A Ko, I think, um, I am in a place where I can control my
14 | expenge ag best as posgible., I think I have ownersghip here
1% | even though I don't, the clinic is not mine. I can end that
16 | relationship whenewver. I have great ability to influence

17 | ctheir decision. I'wve been able to eatablish a professional
18 | repulation amongst healthcare systems down there. And, um,
1% | it's just going to take time. Do I ever think that I'll get
20 | back up to what I was making at Banfozd? Ro.

21 |0 Why is that?

22 A It's private practice. I mean it'gs Sust, vou know,

23 | that's the wvay the world has decided to work healthecare.

- At the risk of asking a Quasi offenzive guestion, are

25 | you the ideal candidate to go back into a role like what you

o018
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1 | once had at Sanford?

2 |&a Om, am, am I an ideal candidate?

= [ Yeag.

4 | & I think it would be uncomfortable having me.

5 |0 Why is that?

B (A Because T know too much. T mean, T understand them, and
711, I don't think that would work in their favor. I do have

B [ chem approach me. I don't know if they'd congider me a, I

8§ | mean they might consider me an ideal candidate, but I mean, I
10 | definitely have developed my boundaries with the healthoare

11 | system now that I think are much healthier for me than they

12 | had beean.
= Have you ever considered returning to Sanford?
4 [ A No .

15 | @ We've talked aboub the loan that you've taken out. The,
16 | in the form of a line of credit.

17 | A £c, can I go back to that just for a second? Is that

B | okay?

12 | 0 Sure.

0| A Ckay. You know, this has been migerable for me. It's
21 | been horrible. I have been, tha leveael of, I'm amazed that

22 | I'm handling the level of stress that I've bsen undar since
23 | I've left. Um, I am still thankful every day that I'm not at
24 | anford Health. It Just was not an enviponment that I was

i6 | comfortable baing in anymore. And, um, we'ra, I mesn, that's

e App T4
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A national problem. We're going to have a problem at some
point in time. Well, we do, but people may not be aware of
it as mwuch as I am perscnally aware of lt.
2 In terms of your income, we've talked about your
consulting work, call, Inspire. We'we talked about your use
of the insurance pelicy in terms of essentially taking an
advarice against that.
A Yes.
2 We've talked about the line of eredit. Do you have any
other income producing assets that you have been living off
of?
b} I, T have, un, I waa able, I have a houze hers in Sioux
Falls that, um, I haven't sold vet, and I hawve an investment
property in Sioux Falls., &And so I lease investment property

out and then my hovse is being leased ocut now, Coo.

o Whabt are you generating in terms of monthly income for
thoss —-
A == it all breake even right now.

e == and when you zay --

A == IT'm, I'm actually the last couple months since I'm
leaging it, I'm making a litctle bit more, but then when that
leagse ends, I'm going to have a gap and so, my, my
anticipation, as leng, as long as it's been breaking even,
I'm okay with that.

0 hnd when you say breaking even, do you have a mortgage

Janela App 79
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on eachk of theose properties?

& Teah.

0 Ckay. Hawve you considered selling those properties at
all®

ES T did consider sailing, um, it and actually put it on

the market, um, last winter, ar late winter, or sarly spring,
and really had my house and really had no interest. I think
we had a couple people look at it. One, maybe cne real
interest, and lt Just never came to flourishen, and so, um,
g2 I actually had them pull it off the market sc we wouldn't
interfere with, my son was rurming it as an Airknb, but then
the realtor approached ma with the potential for leasing it
to a family, and I chose to do that.

R I=s it your hope at some point that you may be able to
generate some incoms off of those investments?

A My thought is that I would sell it, and I would use the
money that I had accumulated wvalue in to run my practice.

m, which iz, T mean, I, my plan wag to use that for as I
haven't been paying intoc the retirement at all., I just
haven't been able to afford that and so, um, my hope was that
I will keesp those houses and I will generate an estate for me
when I retire.

Q pid vou have an established retirement plan when you're
at Sanford?

A I 4id.

Janals App 40
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2 And with any of your work subsequent to Sanford, have
¥ou had any sort of imstitution or corporate sponsored
retirement plan?
ks Mo .
Q Aand so have you been making any contribution to IRAR's or
your prior retirement accounte?
A That insurance policy thing kind of accumulates some

value and then 3500 a month in tc a money market,

Q Heva you made any other investments since you've left
Banford?
2 Ha.

Q S0, is it safe to say that the retirement and cother
investment accounts, ah, that you had at the time of your
divorce essentially are what you have at this point for
retiremenkt?

B Yeah. And, and, yeah, eo since I left Sanford, I mean
gince the diverce and when I left Sanford, I continued to pay
in to a 401k and whatever thare was a smaller vehicle of
things that I, defarred income, I forget what it is.

o When did you begin having difficulty making spousal
support payments?

A I mean, I always did, um, since I left. BuL you know,
you know, heck, even when I was during COVID, I didn't ask
for adjustment. I just paid it. 8o, I was, I haven't, lt's

not that I haven't been trying, it's just when it became

e App 81
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1 | physically impossible, and so I didn't tell Janelle because I
2 | know that would have created a lot of amxiety until I had &

3 | plan. &And =so I forget exactly when that i=s.

4 [0 And when you say you didn't tell her, what do you mean

5 | by that?

E | & I didn't know what to tell her how it was going te go.

7 | I mean, like, I didn't know if I could or if I neaded to. You
B | know, I was really, you know, that three months was a mad

8 | dash locking focr an employment and figure out what I was

10 | geing to be doing next.

11| And you're talking about the time frame between the

12 | Bariatric Experts and Inspire?

13 | & Sam=, yeah, yeah. 8¢, signing or being given the

14 | separation agreement on December 15 to March 15%% and you

15 | know honestly if you think about the ability for me to find
16 | an opportunity to start clinical practice within that peried
17 | of time that's, that's wvery fast, um, but T didn't, I didn't
18 | tell her during that period of time until T lmew what I was
19 | going to de. IL dida't, it didn'tC have any value; and then I
20 | locked at it, figured out what I felt wage, um, that I could
21 | handle, what I was hoping to be able Lo bandle and presented
22 | her with thakt.

230 In terms of the spousal support payments that vou’'ve

24 | made since June of 2019 until June of this year, have vou

25 | migged a payvment?

Janele App 83
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1 ]A Well, um, T forget exactly when it was. I couldn't make
2 | the entire payment, sc I gave her a reduced amounk.

3 |Q Would that hawve keen after June of this year?

4 | A Yeah, I think so,

5 |2 Okay. And I'm talking about, let's go back to Juna of

& | 2019 when your spouszsal support chligations started.

71|a Right.

B | Q Until June of 2024, have you conslstently made --

9 |A -= yeah.

0|0 == the regquired monthly payments?

MmlAa ¥eah, it was never any problem.

1219 And have you alsc consistently made your child support

13 | payment=s?

4 | A Yes.

=T e And so is it safe to say that from June of 201% until
16 | January or February of 2020 that you would have been paying
17 | $19,250 a month?

8 | A 13, yeah, that you mean up until we scld the house?
191 Q Correct.

20 | A Yoa,

1| @ All right.

| A Thoae are always paid.

13| 0 Okay. Didn't miss any of those payments?

24 | A (Answer is inaudible.)

| Q Ckay. 8o, then from Pebruary of 2020 until,
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appro®imately, June of 2024, vou would have been paying

| 13,500 & month in spoussl support, correct?

A Yeah .,
Q And did you mias any of those payments?
A Rever .

2 hnd you would have 2lso had $1500 a month in child

support?
A Tes,
Q And vou alsc made a %500 contributicn to an investment

account that Janelle's adviscor had designated?

A Tas,

) And d4id you alsc make any cther payments, whether for
your children, or for other activities?

- Yeah, yveah. I mean, you know, once in a while I‘d help
a child out. Well, I mean, I did all their college. Um, and,
um, but like with Jo, um, I gave her an allowance. I still
give her an allowance.

#] What's that amount?

B Um, like 5200 Cwice a month like on the 15Y and the 19,
And then I, um, you know pay the, hall of the dance.

v} And do you know what that 1a%

R And medical. Anvihing medical.

Q Do you pay medical imsurance for hex?

R I de.

Q And do you komow what that amount is?

Janala App 04
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A
1A 470 some dollars.

21 And es far as the dance expenses currentcly, do you Know
2 | what those ars a month?

4 | A They're all over. I mean, sometimes vou don't have any
5 | for monthe. They're lese now. But I think I, and that one I
8 | forget what I exit -- exhibit that was. I ocnce calculated

7 | and I followed tEhat at an average of what I was spending

8 | extra was the allowance of the dance, and I was like that

g | cogether was about like 5575 a month on average for those two
10 | cogether.

11 | 8o, from February of 2020 until June of 2024, how much
12 | do you think you'we paid par momth for the support of others?
132 | & I think it's sixteesn gomething thousand dollara.

14 |0 And you've never migsed any of thosa payments?

12 | A Ko.

18 | @ And so you alluded bEo the fact that at some point it

17 | became impossible for you to continue paying at that amount?
18 | A If T wanted to ba financially solvent, yes. I needed to
19 | make an adjustment. I had to make an adjustment. I, I

20 | couldn't, makter of fact, the, I mean, I, I need toc have an
2 | adjustment because there's still the potential that I don't
72 | have enough of a line of credit, and I could only get

23 | 5200,000 line of credit. That's all I, and one pank <ust

24 | flat turned me down. They weren't interssted at all in

25 | financing it, which I thought was I, but that's the reality

Janels App 4%
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of it. And the other one they were willing to do 200,000.
5] In terms of your own epending habits, you've referenced
tightening your belt a coupls of times. wWhere do you
eurrently live in Texas? Do you rent or do you own?
A I Tent.
Q And have you made any changes to where vou even live in
Texas since yﬁu firet moved there?
A ¥eah, on the day that I, so March 15%, I ended my
practice, and I moved into the smaller apartment, a single
bedroom apartment.

Q And why did you do thatc?

o Because it wag 31200 less a moath.
o In rent?
B I rent.

Q Okay. &h, and I'll have you look at Exhibit 23, ILet's
talk akout your other monthly expenses. 8o, you mentioned
rent, which is about 51600 a month. what elee are you paying
foxr?

A Yeah, rent, car. I have a motoreyele, I'm actually not
paying chat amount. 1'm actually right I've -- in years past
I cverpaid the 376, gc right now I'm paying like $100 bacause
I can afford that otherwiss I'm going to have to sell ic. My
health insurance, utilities, life insurance, cell phone,
computer, medical, that's a guess. It's actually more than

that. Gas has increased, too, because now I go to a clinie,

Janela App 86
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Mckinney Hospitals in Frisco, Allen, and McEinney, toco. 3o,
I have to get to all of those. Um, you know, some basic
feeg. The NTTA is toll road fees, and that's increased
probably, it's probably tripled now that I'm on the tollway
80 much mora. Dry cleaming, I'm, I'm sure I spend more than
that, but I put in 20, Groceries, clothing. A travel
budget. That includes me and Jo. I wanted to have a §1000
if I needed to fly her down or, or whatever, which I would
like to do more of cbvicusly, and I'm roughly quessing about
my play money is around $1000 a month. I didn't put in a
money market for savings. And I forgokt what insultensel
[epelled phonetically] is. When I sat down, and I, I think
that's prokably, um, things like a fes for, um, my computer,
like malware and gtuff and things like thatc., Ind then Jo's
health insurance 1s actually that's, it's 5473 I think is
what it ies now, 500.
| 8o, what would you estimate your monthly expenses to ba
right now?
A You know, I, I think this probably underestimates it.
It‘s probably closer to 10,000.
Q ind does this include both personal and professional
expenses? That's a poor question, does this include some, it
B ~- wall, it includes --

v -= axpenses that would be related to veour work?

e App 87
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A It includes expenses for me and Jo mainly. And then,

yeah, there's probably a little bit of professicnal stuff in

I there. The gas, the, the tollway, you know, I guess you

could conglder cleothing some of that for sorubs and stuff,

but --

THE COOORT: == if the allowance in here; 1s tha® Ehat
incidental?

THE WITMESS: MNo. That's not, I didn't put that in
heoa

THE COURT: Okay.
A Tha allowance and the dance, I didn't put that in there.
That or I used to pay gas for her vehicle, T don't, oh, I,

what I don't have in here is her car insurance. I pay her

CAar lnsurance.

Q And what's that amount?

A It's kind of bundled in some other things. I'm not
aure.

Q Ig it fair to state that you'wve tried to assist all of
your children as you've been able since the divorce?

A If I had more money, I'd be doing more. I, I mean,
veah, of colree I would, I mean Up Lo & ¢ertiain point where
I want them to be responsible adultes and take care of
themselves, but, yeah, I mean, I dom't. I, I don't think my
perscnal life reflects my, my place in society. I mean, T

live a very meager lifs, so..

Janals App 48
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o Have you had difficulty making your own personal
expenses on a menthly basis or paying for them?
A Well, it's nice to have a line of credit. 5o, like if
T, you know, T don't, I try not to bhe extravagant, you know,
Ido. I go out and have a nice meal and, you lnow, do
things. I splurge on my daughter, you knmow. I'm just going
to take a leap of falth that I'm going to be able to make it
through this. 8o, yeah, I could tighten up, I could, you
can tighten more, but if vou took a lock at what I would owe,
you know, I, I think you'd be incredibly impresased with how
modest T live.
0 What are you currently paying Janelle in child support
every or, excuse me, in spousal support right now?
A Currently, oot what I'm, what I'm chligated, you know
what I'm in contempt of. I think with the $§500 thing that
we're doing 4000. The, the 3500 comes put directly from my
account every month that goes into her money market or
whatever, her retirement. So I'm sending her electronically
$3500 every month.
Q And are you still paying the $1500 in child support
every month?
B I 8till pay that, and T atill pay, um, her dance, half
of dance and medical expanses.
Q Do yeu helieve you're capabla of paying more than the

54000 a wonth right now?

Janals App 49
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A Un, I don't think so. 2and I think, I mean, I just did
some expense stuff now, and like I, I'm going to really he
digging into that line of credit here now.
2 How much is still available on that line to your
knowledge?
- A 177,000 T believe, But like this month I, I ended up
taking out like 22.
Q2 And would that have been for purposes of paying businesss
axpensas?
A Living expenses. My living expenses, um, my business
expences, my malpractice comes out regularly. Um, the, yeah.
L Do you think you can tighten your belt much further at
this point?
A I can't. Yeah., I don't have an ability Co do that.
Q Do you see in the f[orsseeable future an Ilnecreass in your
income such that you could resume making Lhe $13, 500 paymenta
evrery month?
A I don't. I, I mean, I, T would love to bhe ahle to do
that. That means that I'm doing at lmast what I was before.
But I thiok I don't, I think it's going to be very difficult
Lo ever get back to that the way things were structured, and
what where we're &t right now, of course, things geem a
litcle bleak because, you know, for us, the economy and this
Wegovy thing is really throwing a wrench at us. Um, but you

know what, that'd be the same situation here potentially, I

Filed:
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1 | mean there, I mean I talk to people all the time. I know

2 | that there's ongoing changes in physician reiwmbursement at

3 | sanford and things like that. It's, it's not because I chose
4 | to move., T mean it, there's some of one this is going to be
6 | ubigquitous. I'd still have the same pycbably decrease the

8 | number of bariatric surgeries that you see nara. 1 mean,

7 | well, not the same as what T have in Texas, but I would say,
B | yeah, T mean it would be a Eair assumption that if it, it's

8 | down nationally 20 to 30%, then my numberxrs would be down 20
10 | Bo 30%. And yeu would, and I would have some diffienlry with
11 | maintaining spousal support then even if I was hera,

12 | Q Do you think you're all, excuse me, do you bthink you're
13 | doing all that you can do right now o earm an incoma?

14 | A And I think I'm doing too much honmestly.

15 | 2 In terms of the amount of work that you're doing?

18 | A Yeah. I think it, yeah, yeah. I mean, if I dem't

17 | increase my business, this is, thia isn't going ko work for
i8 | long. 5
19 (0 At this point, do you think you'll be able to ratira at
20 | the age oL &57

21 | A I have zerg plans to retlre at 65. I, I've writben that
22 | off. I know I won't be abla to do that.

23 | @ What are you asking this court to dao?

24 | A Tm, I, I, I want an adjuatment. T want it to be fair, I

2% | don'e want to be, I'm not doling this out of malicious intent.

Filed: 1/23/2025 1:59 PM ST Lincoln County, South Dakota  41DIV19-000018
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1 | I just want to be able to stay solvent, pay my bills, take
2 | care of my, my kids, you know, leave a, a honestly
3 | comfortable 1ife with l=ss stress than I have right now.
4 | That would be wvery nice.
5|0 Do you think you can contimue paying Janalle at the
6 | 54000 a month rate?
7l A If I do not have an increase in business, I will run cut

B8 | of my, um, line of credit with, I guess I didn't calculace

g t, but I mean what I've already, March to Beptember I've

10 | already spent, um, a hundred and twenty-two thousand soms.

17 | S0 we can extrapolate, I have maybe a year lefr if T keep it
12 | up like this without seeing an improvement, And like T maid,
13 | that's why we calculated we needed at least 300,000, and I

14 | couldn't get it.

18| O As far as child support, you're not asking for any

16 | adiustment as it relates to that, correckt?

WA No.

18 | O And you anticipate your -- you'll be abhle to pay that

19 | moving forward?

2 | & I'il make sure I g2t that.

| D Iz there anything =lge you'd like this court to know?

E I, no, not really. T mean, I just want it to be fair. I
think I've gone above and beyond what I, my obligation has

been, and I want it ke. I wanted evervbody Eo get along,

m B B B

and, ah, be able to enjoy our children, and so I was willing

Filed: 1/23/2025 1:59 PM CST Lincoln County, South Dakota  41DIV19-000018
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to pay for it. Unfortunately, I can't maintain those
payments.

0 Thank you, Dr. Peery.

MS. MOORE: Mothing further at this time.

THE COURT: All right. Would either party like a brief
break at all®

ME. TOBIN: I think people are nodding yes, Your Honor.

THE COURT: All right.

MER. TOBIN: Ah, well, maybe at least five minutes if not
ten.

THE COORT: All right. Do you want to, waell, it's a
little early to break for lunch? We'll go ahead and take,
let's try to do closer to a five minute break now, and then
we ¢an break for Iunch at a good stopping point during cross-
examination. I'm flexible at lunch hour break, too. S0, all
right, you can step down for now.

(The witness was excusad.)

(Bedass at 11107 a.m.)

(Proceedings resumed at 11:14 a.m.)

TEE COURT: All right, At this point in time, I'll go
ahead and turn it over to Mr. Tobin for cross-examination,

ME. TOBIN: Thank you, ¥Your Honor.

Q (BY MR. TOBIN} Good morning, Doctox.

F-y Good morning.

Janels App 93
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1 1@ Would you agree with me that for the first aix years of
2 | your marriage that Jamelle was working full time as a dental
3 | hygienist?
4 | A T baliewe =zo.
5 | @ And that would encompass the last two years of your
6 | madieal achool and then four wears of your residencies?
7 A Yag,
8 |9 Arnd for a few of those years, not only was she working
8 | full time, but you also had a first child and a second child
16 | together during that time period?
1 Y hnd then a chird.
12 | & Correct.
13 | A Gk, no, that's not true. Yeah, she, ah, yeah, when,
14 | when she was pregnant with CCC, she stopped working.
15 | © Correct. Sop, you ara going to medical schocl, and then
16 | vou're doing your residencies, and Janelle's working full
17 | time for those mix years and was still working full time
18 | through the birth of the first and second children you had
1% | together?
20 F Um-hum .
21 | 2 Ig that a ve=a?
22 | A& That's correct.
22| a And then when she was pregnant with the third, your
24 | daughter CiCi, that is when it wags mutually decided that she
25 | would no longer work?

Jamadla App 94
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1 A Yes.

2|2 And Janelle then did not work amymore during the

3 | duration of the marriage; is that correct?

4 | A No, she did not work.

5| g Okay. So, basically., once the two of you and, not the

6 | two of you, your family, moved from Des Moines to Sioux Falls
7 | to start your career, she never worked ocutside of the home,

§ | did she?

= I § She dida't werk at all.

0| Q When yveu, I want you to turn to Exhibit 1 in the big

11 | binder of yours. And this is the stipulation and agraement
12 | that resolwved vour divorce, correct?

13 | A Ten,

14 | O And it's dated June 17 of 20157

15 A Tes,

% | Eo by the time you guye get diveorced, you had just been
17 | married for a little over 25 years?

18 | A Correckt.

18| © and during your divorce, you had an abtorney, correct?

20 1 A Yes.

1) 2 In fact, the same abtorney you have now?

2 | A Correct.

N And you resolved your divorce at a mediation?
24| A HWe did,

25 | Q And of courge, Janelle had an attorney as well?

Janels App 94
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A She did,
»] And when you settled your divorce as set forth in this
document you settled everything, meaning the property, debte,
assets, alimomy, child suppert, custody, parenting tima?
A Yes.
Q Corract. But crucially, when you made all ths
agraamdnta about alimony, that same day you were also
discussing the divielon of assets and debts, correct?
o Yeo.
Q &0, when you and Janelle made the deciesione that you
made that are reflected in Exhibit 1, you were dividing up
assets and debts, and then also considering the alimony?
A I believe that's correct.
o And at the end of that day, the two of you ¢ame to an
agreement and Exhibit 1 was signed, correct?
A ¥Yeah, we came to an agreemant.
Q And you knew when you sicned that agresement that you
were agreeing to at least 15 wyears of alimony to Janelle,
correct?
A That 1ls correct.
o There's going Lo be a little uncertainty as to when the
house sells, but when the house sells, that's going to kick
in 15 vears of alimooy?
A Yans.

Q Arnd you knew that at the time?

Janels App 86
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A Abaolutely.
D All right, okay. And then afrer Exhibit 1 was signed
and the court adopts it, you then made the reguired alimony
payments from June of 2019 wntil June of 20247
A Yes.
Q By the terms of Exhibit 1, the $13,500 alimony that was
to run for a pericd of gix years?
A Yas,
) And T think we're on the same page that the house sold
in January of 20207
A Yag.
o2 S50, beginning in January or February, it's a month, I
don't want to gquibble over it, but you then weuld be paying
512,500 a month in alimony for the next six years?
A Yeag,
Q And as we ait here today, we're roughly what, eighteen
months or so from that alimony naturally taking a step down
pursuant to the agresment to 7000, correct?
A I think it's less than that, but.
2 Okay. Less than sigliteen momtha?
A Um- hum.
Q Iz that a ves?
i Tea.,
o Okay. And then after those six years, so roughly in

January or February of 2026, you then are obligated for

...mﬂ-:uﬂ.ﬁpp ar
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B4
1 | alimony of §7000 & month for the next nine years?
2 | A Yea.
a(Q And you'll agree with me that that time frame is going

4 [ to get Janelle to roughly the age of 65°

5| A Janelle to the age of 657

6| 0Q Correct.
7lA Um, it got mea ta the age of 65 I think.

B |Q Yep, I know. The two of you are approximately the same

10 | A Approximataly,

11 | Q Yea, so from when you and Janelle are sitting in a law
12 | office back in June of 201%, negotiating all these different
13 | things te resolve your divorce, you knew that at that point
14 | in time you would be making alimony payments till roughly the
15 age of 65, corract?

18 | A Yag,

17 | Q And that, Janelle would then be receiving alimonoy

18 | payments from you until she's roughly 657

19 | A Yes.

0| C In addition, you agreed to the $500 a month payment into
21 | her retirement account for a pericd of 10 years?

2|1 A Yeg.

3|0 So, that cbligation will run for approximately ancther
24 | three and a half yeara purauant to the agreement?

25 | A I believe go.

Janals App 98
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e Kow, as set forth in your agreement, it's actually on
2 | page three of Exhibit 1, but you and Janelle negotiated and
i | agreed upon the conditicns that would allew the alimary to
4 | end, correct?

5 | A Yes, yeah.

6 | Q I mean, it's set forth at the top of page three, the two
7 | of you negotiated and agreed that it would cease upon her

& | remarriage, cohabitatiom, or dsath, correckt?

8 | A Yex,

10 | And vou're net contending she's remarried, are you?

11 | & Mo, I'm not.

12 | Q Yeu're not contending that she's cchabitating with

13 | anyone, are you?

14 | A Not that I know of.

15 | O And thankfully, she's not dead?

ie | & Ha.

17| 0 aAll right. And the other thing you negotiated and

18 | agread upon iz that it would cease if you passed awayy

19 | A Correct.

20 | Q All right. And then the only other condition that the
21 | two of you negotiated and agreed upon for the termination of
22 | your alimony ie if her share of the IP profits reached

23 | §1,000,0007

24 | A Corrack.

25| Q and you're not contending that the IP profits or at

Janals App 99
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1 | leaat her share has hit a 51,000,000, are vyou?

2 | A We are not,

3 [a Okay. So, nons of the conditions for the termination of
4 | the alimony that the two of you negotiated and agreed upon

5 | have occurred yet, have they?

E | A Hot in the original agresment,
7182 Hot in any agreement, Correckt?
8 | A Ho.

210 All right. And then in addition, you agreed to a child

10 | support amount, this is on page five, sectichy Eive of 51500 a
11 | month, correct?

12 | A& Yo,

12 | 0 Will you agree with me that that child support amount
14 | would be guite low and below the grid for somecne that's

16 | making 5850, 000 a year?

16 | A And Janelle didn't think so. She actually; I wae the
17 | one that suggested the highest amount,

18 | O Ardd at no time has the child support ever been modified
12 | by elither one of vou, correct?

0| A 1've never wanted to.

21| 2 Ardl Janelle's never Cried to modify lt either, has she?
2| A Ho.

- 411 right. But thean in addition te that, you alsc made
24 | a variety of promisss in this agreement to pay for a lot of

25 | other itemsa. For example, you're going to pay for CC and

Filed: 1/23/2025 1:59 PM CST Lincoln Counly, South Dakota  41DIV19-00001
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1 Jo's undergraduate college tuitions, books, and gchool

2 | related f&es, correct?

- T - Ebsoclutaely.

4 | Q All right. 8o, your daughter, Josephine, she goes by

5 | JoJdo, correct?

8 | A Yeah.

71 A1l right. So, Jojo's currently a senicr at 0'Gorman,
8 | cerrect?

g | A Correct.

0 | @ Ard she'll graduate in May, corrsct?

1 | A Yes.

12| @  And at that poiat in time, your child support cbligatica
13 | of the 1500 will end?

14 | & Correct.

16 | @ And then you're still intending to honor the promise to
16 | pay for her undergraduate college?

17| A Abasolutely.

18 | Q All right. What funde do you have aset aside to pay for
19 | her undergraduate colleger?

20 | A We've been, I've heen putting money in above what I had
21 | agreed to, um, ip to a 529 account, and then I will do
2?2 | whatever I can to continne to make sure that that her
23 | educatienn is met, which T believe is supposed to be in-state
24 | tuition for a period of four years.

25| Q All right. So, if the 529 isn't going to cover her

1
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expenses, you will still go above and beyond and make sure
that her undergraduate college is paid for?
A it'e what I've done to date.
o Is it? This, in calendar year 2024, have you and JoJo
gone on some college trips for her to lpok sk some schools?
A ¥Yeah. ©She came down to visit me, and wa went and
visitced, ah, ye=ah, two colleges.
2 and what two cclleges did you wvisit?
A TCU and St. Edwards.

Q And by the names of those, they're both private schoola?

Correct?

A Yesq,

o I mean Texas, TCU is Texas Christiam University?
A Correct.

o] Um, and yvou said St. Edwards?

A 8t. Edwards.

all right. 8So, they're private achcolea?

=

n Oin = buaam

0 Correct. So, are you intend -- if she chooses one of
thoge, yvou're incending to fully pay £or that college
education at those two private universitise?

A Mo.

Q0 What are you intending to pay?

A Jo and I have discussed this in great detail, but what

we're planning and doing, and what I've always agreed to is

ﬂqem 10z
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89
1 | that I'll ba paying for f[our years of in-state tulllion races,
2 | and she is otherwise cbligated to pay, get loans or whatever
3 | for the differenca. Which is also why I'm counseling her
4 | that she should alse be locking at state universitiea and
5 | things like that and what a burden scheool debt can be.

& | Q Did any of your other children graduate from college?

T | A Yag,

8| Q Did all four of them?

9 1A Ho.
| g Okay. How many have graduated from college?
1| A Ah, my, two of them.

2] aQ Rll right. 1Is Cece still in college or iz she done?

1l aA Mo, she went to beautician schoel.
14| Q All right. Did you, the two that you that have
15 | graduated from college, did they come out with any student
16 | loan debt?

v | A Ho.
18| Q If you could turn to Exhibit 2, you'll recognize this as
19 | yvour 2021 individual income tax return?

2 | A 128,
| e And if you page ahead about four or five pages, there's
22 | not numbers on 1t so it might be a little difficulk, but
23 | let's make pure we're locking at the sane pagses as we look
24 | through chese.

25 | A Surea.

1
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a0
1. |a But I'm locoking at it's vour form 1040 for btax year
2 | 202i. Do you gee Chat?
3| A Yeq.
4 | ¢ And im 2021, vou had wages of %720,000, correct?
& | A Yes.
6| Q And that would all be from Sanford Health? Correct?
T | A Yeah, I believe so.
8| a And then down at Line 8, you have other income in Lha
g | amount of, ah, I'm going to round up, but it's a 5118,0007
1m0 | A Yean.
1| g And that would have been your consulting work, correct?

12 | A It im.

13 | g S8c, in 2021, you had an adjusted gross incorme, I'm going
14 | £ round up agaln about 834, 0007

15 | A Yes. Or, yes.

16 | Q And then if you go forward a couple pagee to the

17 | Schadule 1 that’'s entcitled additional income and adjustments
18 | to income.

13 | A Yeo,

20| Q End there it shows on Lins 3 Chat your business income
21 wan 10459, 8507

22 | A Tes.

2219 Oh, and that vou had rental income of SB0567

24 | A Yeng.

25 | Q Mow, I think we're going to get to it, but the rental

App, 104
g
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income that's reflected there, that's for the house that you
own on 6*% Street in Sloux Falls, correct?

Y ¥Yeah, I think it would have to be.

Q All right. Back in, never mind, strike that. And I'm
going to, I paged ahead maybe eight-nine pages, but it's che
Schedule C, and it's titled prefit or loss from business.

A Yeq.

Q Okay. And this is showing $113,000 of income, gross
inecome [or what's called surgical training?

Iy I den't see purgical training, but that has to be my
consultineg,

0 Wall, if vyou look up towards the top, you have your
name and an A.

B Oh, yeah.

] COkay. Says surgical training. But at this peint in
time you have not cbviously incorporated and bequn the entity
with which you're now doing yvour training, correct?

A Correct,

o All right. 8o, back in 2021 you were just doing that,
for lack of & better term, in your Own DeRE, UsSing your own
Social Security number as Che Tax ID?

A Absolutely.

Q Okay. I'm jumping several pages, um, within Exhibit 2.
And it is & 1099 from Intuitive Surgical, Inc. As I say that

name, do you know what that 18?7

1
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1| A Surgery, ah, Intuitive Surgical?
210 Yes.

b 1 Yes., I know who that iag.

I
[ -

What is Intuitive Burgical, Inc?
5 | A Intuitive Surgical is a medical device company, and they
& [ sell the Davinei Robot Surgical syatem.

710 Okayy.

& THE COURT: They s=11 the what?

2] THE WITHEEES: The, um, Davincl Suxgical Rokob -- Robokac
10 | platform.

1 THE COURT: Okay.

12 | @ You, are you at that 1083, Doctor?

13 | A I den't think I've seen that.

14 THE COURT: It might be sasier if you go from the back
15 | about six pages or B0,

18 THE WITHESS: It's from the back?

17 THE COURT: From the back it's last, I think., Never

18 | mimd. I was trying to be helpful; I'l]l Jjust stop now. About
19 | nine pagesa from the back actually.

;e Well, my, Doctor, let me ask you my questlon and if you
21 | want to then ses ik, I'1l1l; I will show it to vwou, but cn that
1099, dc's —-

A -~ it*@, excuse me, I think I found it, Virtue -- no.

24 | That's another company. All right. T got ik, yea.

% | 0 Okay. All right. 8o, on that 1099, Intuitive Surgical,

A 106
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1 | Inc paid you 110,050 in 20217

2 A Yeg.

3|2 Is chat inclusive within the copsulting you didp

4 [ & That, yeah, that has all been consulting.

8|0 Ckay. So, when yﬂﬁ’r& doing the consulting in 2021, it
& | was by and through Intuitive Surgical, Inc.?

7| A I, I, I stil]l do that, but, it, yeah, I do it through,

8 | I, I'mpaid by Intuitive Surgical to consult. It's just the

9 | way I pay taxes on it ie different now.

10| Q Okay. All right, B&and themn if you go forward about

11 | threa pages, you're going toc come to a closing statement from
12 | when you bought the house on 6% Strest.

13 | A Okay.

14 [ O And in October of 2021, you bought that house on &b

15 | Streat for approximately $94,3757

15 | & That appears to be correct.

7 | 0 Okay. And you still own that house today?

18 | A I do.

15 | O And that's onpe of the houses in SBicux Falls that is an

20 | investmant proparty for you?

1 A Coroact .

2| e If you then turn to Bxhibit 3, this is your 2022 tax
23 | return, and you have to page through your estimated tax

34 | payments. These actually hawve numbers at the bottom, this

25 | might be a little easier, but if you turn to page ten, the

A 107
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1 | page number is right in the middle at the bottom. 2And is --
2 | are you at your 1007

a | A Yen,

4 | For vour 2022 taxes?

E | A T am.

E|Q Ckay. 8o, in tax year 2022 you had income from Sanford
7 | Healeh in the amount of 5787,78B7

g 1A Yos.

g | 0 And if we divide that by 12, you would on average have
10 | made 565,650 per month from S8anford Health in that year? I£
11 | you want te trust my arithmetic.

12 | A Um, before taxes and other things, yes,

13| @ Yes, absolutely. But grces per month you're making in
14 | 2022, you're making over 565,000 from Sanford Health?

18 | A I am,

1€ | Q And then if you come down in that particular year at

17 | Line 8, you made $88,500 in your consulting work, corract?

18 | A Yas.

19 | @ So your adjusted gross income for 2022 is 5872,402,

0 | correct?

21 | A That sounds correct. I don't see it on here, but yeah.
22 | © That's at Line 117

23| A There we go, yeah.

24| Q And again, if you divide that by 12, your inceme from

25 | Sanford Health and your consulting that generates a gross

App, 108
g
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a5
1 | nunkber of 572,700 per momth?

2 | A Yeq,

al|leg As we go from Exhibit 2 to Bxhibit 3, so your 2021 to

4 | 2022, you'll agree with me that your gross income increased,
5 | corract?

B | A Yeah.

rlag In 2021, your adjusted gross incoma was B34,000 and the
8 | next year it's up to 872,000, correct?

2| A Where? Where do I find that ac?

0] Q I just guickly referred back to Exhibic 2 where it has
11 | your adjusted grose income at 832,922, and I'm just comparing
12 | that to your AGI on 2022, which is B72, 1027

13 | A That dosg gound correct,

18 | g Okay. 8o, from '21 ko 'Z22, your overall income

1% | increased by roughly §35,0007

16 | A Yan,

wla And you testified that at the time of the divorce in

18 | 2019, you estimated that your wages from Sanford were between
19 | 650 and 5750, 0007

20 | A Yas,

211 Q Wera you doing consulting work in 20197

2| A I beliave T was, but I wasn't doing that volume.

3| o Bll right. 8o, if we use 650 and 750 as the range of

24 | your inoome from Sanford in 201%, how much would we need to

25 | add on as a fair eatimate for your consulting work in 20187

) #3ﬂqmm 108
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a4
1 1A I don't have those numbera to, I mean, do we have those
2 | tax returna?

al|lg I dom'k.

4 | & Um, I, I have, I have no recocllecticn.

5| @ All right. But you were doing some comnsulting work in
B | 20187

T|A Yeah.

B | Q g0, will you agree with me that at the time of the

§ | divorce you were making in in esxgess of the range of 550 to
10 Ton7?

1M1 | A How, I think the 650 to 750 that I was describing was
12 | actually including the, all of that together.

13 | Q All right. 8o, then as we go from the diverce through
14 | 2022, even if we accept the top range of 750 in 2019, your
15 income had increased by over 5125,000 by the time wa get ko
16 | 20222

17 | A Yeah.

g | g o, as you're making these payments, let me back up,

18 | when you agreed to make these payments in 201%, you had 15
20 | plus years of history and experience with Sanford Health,

2t | correct?

2 | A I beliave 80,

23 e You're making scomewhere between §50 and 3$750,000 a year,
24 | correct?

25 | A Correck.
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ar
1|2 And that gave you asome confidence that you would be able
2 | to honor the promises you made in Exhibit 17

4| R e,

4 | Q And then after the divorce was finmalized, your incoma

& | only increased, correct?

6 | A It did increasa.

7R All right. G5So, your ahility to make those paymenta got

8 | easler by the time we gat to 2021 and 2022, corract?

B | A A Little bit, but there's other extenuating

1D- cireumstances, too. Such as multiple children in college.
L B e But payving for that was part of what vou agreed teo in
12 | your agreement, correct?

13 | A Yeah, but I didn't gay that was easy.

4 | Q And then if we turn to Exhibit 4, this is your tax

15 | return for 2023.

16 | A Okay.

17| Q Tf yvou page in a littla bit toe page eleven, that is the
14 1040 for 2023.

18 | & Thege ara numbered a little bit differently. There's
20 | multiple.

21 | ¢ ¥eah, I think after you get through the first faw that
12 | the pagination starts to make more ssnse.

23| A But it's 10407

241 2 Yez.

5| A Yeah. I'm on a, yeah, a 1040 for 2023,
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T | @ Okay. HNow, your income for 2023, I think you gaid the

2 | first fifteen days of 2023 wae at Banford., And then

3 | essentially everything else was going to be at the Bariatric
4 | Experts down in Frisco, Texas, plus your consulting work,

§ | plus rental income.

B | b ¥Yen.

710 Is chat -- okay. So, when we look at Line 1, your

B | wages, there's a total of %378,59%7, correct?

2| A Yas.

19 | 2 S0 that number would be a combination of the 15 days at
11 | sanford plus whatever the Bariatric Experts paid you deown

12 | pursuant to your agreement?

12 | A Yen,

14 | Q Okay. And then in addition to that, you had congulting
15 | income and rental income, a combination of $203,215, correct?
16 | A Yes.

17 | @ Okay. When did you, I think you already answersd this
18 | because you were talking about you did a surgery and then you
19 | drove to Texas, and you flew back with your brother and drove
0 | back te Texas.

21 A Then = hiim .

2|0 But when did you begin work with the Bariatric Experts
23 | down in Frisco, Texas?

24 | A Immediately.

26| Q 8¢, are we talking January 15, 167
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1| A Usi, T think the January 13* was a Wedneaday or a

2 | Thureday. That was the last day they would allow me to

3 | operate because I would round cn my patients, and so I want
4 | to say on the 14 was literally the last day I was at

5 | Sanford. I think, I can't remember. And then I got down
6 | there and T =started on Monday doing, nek olinical work, of
T | eourse, none of that was ready, um, but setting up a

& | practica.

g | o Okay. My initial question, we're going to go through
10 | this tax return in more, but my initial question is, is that
11 | when you signed your agreement with the Bariatric Experks,
12 | you accepted B minimum or a guarantee of 2420, 0007

12 | A £=1-18

4| Q Sa, help me understand how you're reporting wages in
16 | 2023 of 378 when that includes some money from Sanford, but
16 | yet you spent almost eleven manths working for the Bariatric
17 | Experts down in Prisco?

1B | A Thact's what I was paid.

1 And that, do you have any idea why you seemingly were
20 | underpaid by the Bariatric Experts? If wou have, if vcu

21 | know.

22 | A Um, um, no, I don't know, I received a, I think I

23 | received & check every half month for like 517,500.

M| g Okay. If you page ahead two pages to Schedule 1, the

25 | additional incoma and adjustments.

elie & M3
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1 | & Where, where at?

210 Two more pages to page thirteen, Schadule 1. And cn

4 | line three, it shows your businese income of 72,350. Do vou

4 | gee that?

B | A Okay.

E | Q Hew, that, as I understand that that would be your

7 | consulting incomes?

8| & I have no 1dea.

E R All right. Okay. The reason I'm asking is if we go
10 | back and lock at your 2022 return, you had your consulting

11 income of 88,5237

12 | A My consulting --

13 | @ -- I'm sorry. It'a actually 71,391.
14 | A In, in what year?

15| 0 In ‘33,

16 | &  okay.

17| G o, in '22 you have consulting income of almost 72, 000.

18 | And In '23 you had consulting income of just a little gver
12| 72,000.

0| A Olcay .

Fil My, my question is this. You testified that one of your

22 | eriticisms and frustrations with the Bariatric Experce is
23 | that they wouldn't want you to go do the congulting, that
24 | they were putting roadblocks in front of you for the

25 | conauleing?
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(il
ilA Yeah.

2| Q But you'll agree with me that you've earned almost the

2 | exact same amount of consulting money in ‘22 as you did in

4 | *23 with the Bariatric Experts?

5 | A True,

8|0 Okay .

TI1A But the work was done in 2022. I had a $39,000 fee that
g | was paid tc me by Device Technologies in Aistralia when I

8 | went down there for ten days and did work for them, that was
10 | paid in *23.

116 And then if we're back to Exhibit 4, you then have

12 | rental income, well, that's not true, that's probably more

13 | from your Prairie Cresk. We're goling to get to thet. I want
14 | to jump way to the end of this return. So, from the back,

15 | it'3s going to be about twenty pages in from the back.

18 | & It's atill #47

1w e ¥ep. And we loat --

18 | & == 18 there a number on the bottom of it?

i@ | Well, weirdly, there's ocne before it and there's cne

20 | after it. So, it's, it'a page sixty-five, but there's no

21 | numbar £5.

2| & Gotcha, I got it.

3|0 Ohay. And that's a form 11167

4 | & Yag,

T I All right. And on this particular document, your

) #3ﬂqmm 115
Filed: 1/23/2025 1:59 PM GST Lincoln County, South Dakota 41DIV18-0 B

- Page 922 -



RANSCRIPT OF MOTION HEARING (SEALED): 9-27-24 Page 102 of 252

102

1 | aceountant ie reporting that vou hawve $378,000 in

2 | compensaticn. $72,000 from a business professiocn. 352,000

3 | from rente and royalties. And then a 5108,000 Exrom a

4 | partnsrship or corporation. Do you see that?

8 | A Yeah.

8| o Okay. And then if you page forwvard a few pages to page

7 | saventy, at Ehe top, it says wages received and Caxes

B | withheld?

8| A Page geventy?

10| Q Yep.

1M1 | A Withheld and, I'm nobk seeing received for whatever

12 resgcn,

12| g Wages received and taxes withheld. It's kind of at the
14 | very top.

15 | A Okay, y=s, sorry, at the very tcp.

1B | @ Thar's okay. I just want To make sure we're on the same
17 | page. I don't want either one of us to be locking at

18 | different pages.

19 | A Ebsolutely, I appreciate it,

L s Dkay. Bo, in 2023, in the fourteen daye you worked for
7 | Sanford Health, you made almost 581, 000, corract?

2 | A Yeah, That was, that was my salary, that, that was my
23 | salary for the first of the month and a reconciliation check.
241 qQ Yeah. $83,000 for being at Sanford for two weeks, and
26 | then you received §255,000 from the Bariatric Experts which
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paid it through into your First Creek Surgical Zoluticma,
correct?

A Right.

Q Sanford Health did not fire you, did they?

A Ho.

e Your decision to leave Sanford Health was your decision
to make, correct?

A Ehsclutalsy.

Q All right. You decided that you were going to leave
sanford. You were going to leave Siecux Falls and you were
golng Lo go to Texas?

A Definitely was mine.

2 And you indicated that you had been struggling with
Sanford and its culture, I think vou said for yearg?

A Ur-ham,

] Is that cerrect?

A Correct.

Q ¥You were struggling with Sanford and thair culture in

2019 when you got divorced, did you not?

B Even before that.

Q Correct. Even before that. But it wasn't until 2023
when you left?

A Correct.

2 ¥You talked about this prospectus that the Bariatric

Experts gave to you?

App, 117
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104
1 | A Y¥eah.

2|0 fnd that it made it look like you would be making, you

3 | know even over a 51,000,000 once you got down there?

d | A Yes.

51la Where's the prospectus?

g | A I'm not sure.

710 I'd love te sea it. Do you have 1iE?
8 | A Yeah.

8| o Qkay.

W | A I believe so.

1M Q All right. All right.

12 | A I, I have to make sure. I'm pretby sure I do.

1210 All right. But it’'s mot in your exhibite.

| A T da.

15 Q Correct?

16 | A I, I can't answer that gquestion.

17| Q T mearn, that was the document that you saw that

18 | indicated to yeou that professionally the grass was going to
19 | be greensr down in Frisco, Texas, than it was in Sioux Falls,
20 | South Dakota, correct?

21| A Yeah.

21|90 Because you were thinking if I'm making 750 te 3850,000
23 | in South Dakota, and if I can make over a §1,000,000 in

24 | Texas, I'm coming out ahead, correct? You'ye nodding your

25 | head y=a. I just need you teo say yes.

# |1mw 18
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1| A Correct,
i |9 All right.
3 THE COURT: That's becaivsse we're recording, that's why

¢ | um-hum and head nods don't work.

] THE WITHESS: Yeali, I understand that.

Bl 2 Bo, in addition to this prospectus making the grase

7 | greener in Frisco, Texss, economically, lt's alsc then going
B | to fres you from this corporate healthcara culture that you
8 | have a 1ot of problems with, correct?

0| a LAlmCst Sorrect.

1| g okay.

12 | A But what I recognized I knew that I'd be changing ane
13 | e=t of problems for a different set of problems.

14 | § Did vou know what the problems vou ware buving were

16 | gonna be?

16 | & Obhviously not.

1Tl R I think you described in your direct examination; I

18 | think you said somsthing that retrospectively it was nok a
19 | good choice te leave Sanford in Bioux Falls?

20 | A Mo. It wsen't, that's incorrect. What I said was that
21 | it was nct the right choicde to join the Bariatric Experta.
22 | It was clearly the correct choice for me to leave Sanford
23 | Health,

2l e ¥e don't have the prospectus, &g ve don't see it, ses

25 | the date if it even has a date, but do you have any
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1 | recollection when you would have seen and, and reviewed this
i | prospectus about the Bariatric Experts down in Texas?

3| A ¥Yeah. I saw it when I was with them, that was given to
4 | me.

6 | D What time frame are we talking about?

g | A Well, I was in discussion with them for I think a little
7 | over a year bafore I actually joined them. But I don't know
8 | when T would have receiwved that. That was probably clogar to
9 | six months to nine months beforehand.

LLUIN R The reason I'm woendering is Exhibit 5§, which is your

1 | employment agreement with the Bariatric Experts, there's no
12 | date by your signatures, and unfortunately the date line at
13 | the very begimming is empry. Right. I know you arrived down
14 | in Frisco to work with them right around the middle of

15 | January?

16 | A Yeah.

7 | O Do you believe you signed this document before you got
18 | down there?

| A I definitely did. I don't remember when, but T had a

2 | giened contract before I went downm thare.

2 8] Okay. How much time, if you can recall, went by from

22 | when you saw this prospectus where the grass is so much

23 | greener till you get this contract where ib's 5420,0007

24 | A Can you repeat the gusstion?

5|0 Sure. How much time went by from when you received the
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prospectus until you received Exhibit 5, which was the actual
contract?

A And like I mentioned, I dop't remenber if it was six
monthe, =ight months beforehand.

4] Did you negotiate this $420,0007

A I did.
Q S0, they were actually etarting out with something
lower?

A Much lower and I was much higher.
2 all right,

a Can T explain that a lictle bitc?
i Surea,
A When I went down there, what, I was not going to join
them becaunse I couldn't get a guarantee through the
healthcare system. And I was convinesd ky Scott Btowers
[spelled phonetically], the owner of The Bariatric Experts,
that he, don't worry abour it. I need you. This is not
going to be a problem. I can do 4Z20.

0 Sg, 1f I'm understanding you correctly, were you f[irst
nagotiating with a hesltheara system down there?

A Wot for a contract? I was negotiating for a guarantee
and that is legally dome as a forgivable loan. BSo, they
actually wouldn't have paid me, they would actually have paid
the practice;, and then I would have recelved that, that would

have been what would have bulfered me for my income. And

App, 121
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then as long as I stayed, every month I stayed there after
that firast year, I only had a year of guaranteed, and then
1236 of it was forgiven over the next three years.

g All right. Was the prospeccus from this, I'm gaing to
call it a hospital system. I don't know what to call it,

A No, it was from the practice.

2 It wap from the Bariatric Experta?

A Yes. It was, it was created by Donna and Scott Stowers.
g Okay. BSo, you would have signed Exhibit 5, which i=
your employment agreement with them. I think you already
told me this, certainly before you actually went down there
and started in the middle of Jamuary?

A Yeah.

0 And did you actually sign Exhibit 5 before you would
have provided you -- whatever nmotice you had to provide to
Sanford Health?

H, TeEs.

Q Ckay.

A Matter of fact, they, they -- it, it got in the rumor
mill, and I was approached by administration. I said,
frankly, it'a none of your buginese, but I have been offered
a contract, and if it looks legitimate I might gign it, and
then T was pesterad by Sanford. You gave vour due notice.
And I'm like 1 never gave notice. I was asked a gquestion.

o Chay .
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L - And so I know I didn't eign that. I didn't give them a,
2 | ah, whatever, a guit, a letter that I was rasigning uneil T

3 | had sigrned contract.

4 | O Dkay. So, the chronology is, is that you're negotiating
5 | with people down in Texas. You're still employed at Sanford.
& | ¥You then get Exhibit 5, sign i1t, and then after that, you

7 | provide notice to Sanford Health that you're leaving?

I Yeg.

gl Q Okay. 5o, before you even ever told Sanford Health that
10 | vou were going to be leaving then, you knew and had signed a
11 | document that was basically going to cut your income?

12 | A Ted.

13| ¢ By 40 some percent?

4| A Yes.

16| 2 It was a voluntary choice on your part?

16 | A Ahaclutely,

LA e when you did that, did you ever sit down and do any math
8 | a3 to now, walt a mioute, Dr. Peery, I'm, I'm talking as Lf
1 | I'm you. I want to get out of Sioux Falls. I want to get

2 | away Erom corporate healtheare, but I have this other aigned
2% | dooument that's been judicially accepted and approved by a

21 | court that obligates me to some things. Did you ever sit

23 | down and compare those two documents and hBave a plan as to

24 | how you are going to make those payments in your divorce

25 | agreement?
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1A First off, I domn't refer to myself as Dr. Peary.

2|9 Fair enough.

2 | A But, um, yeah, I have, um, I think if yvou know ma, vou

4 | know that I'm a vary thoughtful, considerate person who meets
§ | hie obligations to a T every time until it's physically

€ | imposaible to my own detriment. 8o, yes, I've given it great
7 | congideration and thought, and I believe I have mat those

# | obligations. The problem wasn’t when T was with that

8 | guarantes. The problem occirred when I had bto find a

10 | soluticn when I no longer had a guarantee,

11| 8 Lec's dig into Exhibit 5 a little bit more. If you go
12 | to the third page, Section Z2.5.

13 | B YTes,

i4 |0 The Bariatriec Clinie, the entity was going to be paying
15 | all sorte of sxpenpges on vour behalf, correct?

| A Incorrect.

17 | Q It says that the practice shall pay for state licensing
18 | fees, hospital, and ambulatory surgery center privilege fees,
13 | and fees associated with this group each calendar year,

2 | corrack?

21 | A That's a practice axpense., That's not my expenss,

8] And then they were also golng to reimburse you 52500 a
year for CME expenses, correct?

b Yeg,

# B B B

»] And them down at 2.7, the Bariatric Experts was also
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agreeing Lo pay your malpractice inesurance?
A Yem.
Q So, we're not quite there vet, but when you're with
Sanford, you aren't having te write Sanford a check every
monch to share expenses with anyone at Sanford, were you?
A Ho employed physician deoes.
Q Correct. And then when you go to the Bariatric Experts,
you were also not having to cut them a check for any portiom
of expenses or overhead either, wers you?
. Ho.
Q All right. But that stands in contrast to your
relationship with your current practice at Inspire by,
Inspire Bariatrics, correct?
A Bheolutely.
o] S0, not only were vou getting 3420,000 guaranteed, but
then yvou also didn't have these cliniec practice axpenses that
you now Are incurringy
A Ahsolutely.
0 All right.
A And right new those are, you knew, cbvicusly, those two
gituations didn't work out too well for me today, you know,
a0 me being able to contral my expensss in wy business is of
vital importance to me now. Um, if I felt I could develop a
trust with somebody that would, you know, enter a similar

circumstance with me, I'd definitely entertain it.

App, 124
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110 I you go to Bxhibit A of that Exhibit 5. So, Exhibit A
2 | to your employment agreement with the Bariatric Experts, if

3 | you do the math and you divide the 420 by 12, that

4 | esgentially means you're going to be receiving about 535,000
5 | per year gross from the Bariatric Experts, correct?

6 | A ¥You mean 35,000 gross a month?

7o A month?

T - Yeah, a month.

g|Q All right. &And that again is almost half of what the

10 | grose amount you were receiving from when you were at Sanford
11 | Hzalth the year baforer?

12 | A Correct. The agreement was that I could, and I told

13 | them that T thought that I would be short there., 5o, that I
14 | would be able to travel and do more work for Intuitive to

16 | help buffer that.

16 | @ And then Exhibit 5, of course, is vour separation

17 | agreement from the Bariatric Exparte?

18 | A Which exhibic?

19| @ Bxhibit 6, I'm sorry.

20 | A Yen.

21 | 2 8o, thar relationship irploded in less than a calendax
41 | year, correct?

P - Correckt.

24 | Q You, you've talked about one of the reasons you wanted

25 | to move to Texas is because you have fanily there?

B
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A Yeu.
Q And I think you indicated you had a brother and gousinsy
A fas.
g But it's also Lrue that back in Sioux Falls, where you
had lived for 20 years, you had multiple childrent?
A Ebaclutely.
Q All right. Including cne that was a minor?
A Corract.
Q You indicated on your direct examination that yvou didn't
leave Sanford with the intentiom of reducing your income, but
you knew your income was going to be reducing by
approximately --
B == bemporarily.
o -= forty-five percent?
A No, temporarily.
Q But vou knew it was going to go down 45 percent?
A Temporarily.
o You, you are not limited to only practicing bariatric
Burgery, ara yourd
A Corrackt.
Q In fact, on top of that little exhibit bogk, there are
pome exhikita, and these are from the wehsite of your current
practice with Inspired, correct?
A Ah, vea, the one with paperclips?

Q ind on the second page of Exhibit v of cheir, towards

App, 127
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the bottom of that middle paragraph it talks about how you

1 | also accapt general surgery patients and perform surgery for
3 | reflux, hernias, celen, gallbladder, appendix, and many other
4 | conditions, correct?

5 | A Yes.

6| And your license, this might be a silly question to a

7 | physician, but you're licensed to practice medicine, whether
£ | that'es in South Daketa or Texas. You are not conatrained to
8 | only doing bariacrics?

0| A Correct.

"o S0, ae the market with these new medications that's

12 | coming en that might be taking a bite out of bariatric

13 | surgeries, you would still be fully qualified and able to

14 | perform other surgeries that have nothing to do with weight
15 | losa?

16 | A hAksolutely.

17| 0 And vou do do that, donm't vyou?

18 | A I do do that, yeah.

18 ME. TOBIN: Your Homor, I'm at & point where if we

20 | wanted to take a break for lunch, it would be okay with me,
21 | but if vou wanted to keep going, I can.

22 THE COURT: That's okay. If you were at a goeod stopping
23 | point, we will go ahead and step for lunch, um, taking inte
24 | consideration what you have left for cross, potential

2§ | redirect, and then also that we have Mz. Rabenberg's
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testimony. Do you want to take an hour for lunch or an hour
and a half? T will leawve it up te the partiea.

ME. TOBIN: I am perscmally find back, to be back here
at 1:00, m0 an hour 1s fine by me.

MZ. MOORE: That works for me, Judge.

THE COURT: Okay. 8o, we'll go ahead and resume at
1:00 o'clock here in the courtroom. Ho one elze is coming in
here between now and then, so if you want to leave your items
they'll be fine here.

M5. MDORE: Thank you.

ME. TOBIN: Thank you.

THE COURT: Thank you. We'll be in recess.

(Recess at 12:06 p.m.]

(Fesuma at L:00 p.m.)

THE COURT: All right. Let's go ahead and go back on
the record in diveorce file 19-18. Peery v. Peery, now known
a8 Rabenberg v. Peery. Wa left out before lunch with Dr.
Peery's cross-examination. All parties are present again
with Counsel. Go ahead and continue whenever you're ready,
Mr. Tokin,

MR. TOBIN: Thank you, Your Honor,

CROSE-EXAMINATION cont'd

W {EY MR. TOBIN) Dr. Peery, I want you to turn to Exhibit

7, please. And then just also quickly look ab Exhibit 5.

| Those are both documente from Inspire Bariatrice, and at the

App, 179
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1 | bottom of each it sayas that the report was created on March 4
2 | of 2024. Do you sees that on both of thase exhibits?

3 1A I s@& a March 19tk on tha gecond ona.

i | 2 On the very bottom, it says this report was created on

5 | 03-C4 of 24,

6 | A Oh, okay, that's the first one, I was looking at the

7 | second one, yeah.

8| C Oh, okay. So, seven and aight, these are expense breaks
8 | downs that Inspire Bariatrice put togather and provided to

10 | you as you decided what it is you were going to do going

11 | forward after you leave the Barlatric Experts?

12 1 A This is, this is something that they gave ma to kind of
13 | show me what my overhsad would likely ke par month so I could
14 | £inancially plan.

! ST I+ Okay. Then you would have received both of these cn or
16 | about March 4 of Zozér
iT | A T believe so. I don't, I remember sesing the other
18 | thing, uwm, I demn't ramember when I saw it though.

18 | o All right.

| A I remember nine.

1|0 Okay. If we lock at Exhibit B, I mean 7, I'm =sorry, 7.
21 | This is the shared expense breakdown and in this document,
23 | Inspire Bariatrics 1s tabulating ail the expenses that they
24 | are telling you Chat you will be sharing with the other

25 | phyaician, correct?
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1|4 This is an, um, this is, um, their best guesa at what
Z | they expected to have for reqular monthly sxpansas.

3l All right. Now, what is the other physician's name?

| Iy I ==
BE| A -- Dr. Keli McCalman.
8|2 If I just. is, is that a man or a woman? I guess I know

7| it's a --

8 | A -- it is a woman, yeah,

(e It's a female. Can I just refer to her as Dr. Keli?
0 | A That's fine,

11 | O Okay. I'm not trying te be disrespective. I, I just
12 | might struggle in proncuncing that other name over and over
13 | again. How long to -- do you know how long Dr. Keli has

14 | owvned and operated Inspire Bariatrics?

18 | & Yeah, since November of 2020.

16 | 2 All right. 30, November of 2020, And to your

17 | knowledge, prior to your arrival, did she ever work, or

18 | asssciate, or partner with any other physician at Imspire
19 | Bariatrice?

ol A Fo. Imspire iz her own business.

n|Q Okay. 8o, do you agree with me that on Exhibit 7, these
22 | shared =sxpenses that total 529,998 that Dr. Keli would have
23 | had to have been paying that amount whether yvou decided to
24 | come work with her or not?

28 | A Yea.

App, 131
g
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1]¢C S0, her pitch to you is, is you can come work with me
2 | and when we do that, we will share expenses?
i1 |A Correct.
4 | Q Do you have any ownership interest in Inspire
E | Bariatricse?
g | A Mot yet.
718 Okay. Any promige as to when you'll be up for some soxrt

B | of an ownership?

- - Ho.

10 (g I didn't see that in any documents as to when you may be
11 | considered for ownership?

12 | & Because there's really no value to it,

13| 0 Okay. 8o, in March of 2024, waether vyou showed up oI

14 | pot, Dr. Eeli is going to have to be paying something around
15 | thega 530,000 of expenses?

168 | & Yes.

17 | @ And she's had her practice there since 2020, so she

18 | would have had about three and a half, close To Iour years of
18 | exparience there on her owm? Yes?

n | A Yens,

21 | g S0, tha deal that yveou struck with Dnr. Keli is that

22 | you're going to pay half the expenses, but yat you'res not
23 | going to participate in any of her infoma, correct?
24 (A Yeah, of course npot.

B Q Can you, can you explain to me why in the world you

8 pp. 132
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1 | would agree to pay half the expenses of this practice, bukt

2 | yet not participate in any of the owverall income from the

3 | practice?

4 | B Because the practice doesn't make any income except for
5 | what she writes a check for to the practice, and what I write
6 | a check to for the practice. This is an entity im which that
7 | we have a physical, um, where we pay the lease. The EMR.

8 | The employees, and things like thar. There ie no, there is -
% | - the only time I'd be interested in becoming a partner would
10 | be 1f we bought a physical building. And then, then there

11 | would be some value to that.

12 | Q And, and maybe, maybe I Just won't get you to go down

13 | this journey with me, but you signed on for half cthe expencse
14 | that she was otherwise going to be paying in March, June, and
16 | July, going [orward, correct?

1€ | A Yag,

1719 But you don't participate in any of the revenus that she
18 | generates from her practice?

19 | & Kor doeseg ghe share mine.

Wl g Correct, but as it stands right now you dom't have any,
21 | correct?

2 | & No, I actually do. I have -- produocing it. I mean I do
23 | the consulbing. I do have the occasiocnal fee from call and
24 | things like that, yeah.

% | O Correct. But you're not really meaningfully generating

8 pp. 133
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1 | any income from Inspire Bariatrics?
2 | A That's not the purpose of Inspire Bariatrics.
al|la Then what is the purpose of Insplre Bariatrica?
4 | A Te give me the facilities to have a climic to prac -- to

5 | practice my practice,

& i3 Ckay.

7T\|A The value is here.

B | Q And maybe I'm misunderstanding, but I'm, I mean, I, I, I
9 | don't want to get bogged on, om the day, but on any given

10 [ Tuesday, where would you go Lo see a patlent?

11 | A At Insplre Bariatrics.

12 | 2 Dkay. Bo, there is a location somewhers in McEinney,
13 | Texas, where it says Inspire Bariatrics on the door?

14 | A ¥Yes. And it's a lease, we lease 1t.

15 | 2 Okay. And if I'm your patient, I'm going to go to this
16 | Inspire Bariatrice location, interact with Inspire Barilatric
17 | staff when I'm having an appointment with you?

18 | A Yag.

19| Q When T pay you, whether that's me personally oxr my

20 | insurance company, am I, let's say it's me perscnally,

21 | hypothetically, am I writing a check to Inspira Bariatrics,
22 | or am I writing a check te your individual company?

23 | A First Creek Surgical Asgoclates, ah, I mean Surgical

24 | Solutions.

25| 0 And then what is the name of Dr, Keli's ssparate entity
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1 | that T would write the check to if I was seeing her?
2 |a Bh, T, T think it has doctor in it, but it's Keli
3 | McCalman DO or Dr. Keli McCalman DO,
4 | Q Ckay. I want to do a little math, but just locking at
§ | Exhibit 7, I mean, if we are thinking that there's roughly
6 | 30,000 in expenee, if I do the math and I take tChat Cimes
7 | 12, that comes out to $360,00C a year in overhead expense?
| & Yes. BAnd for what I do, that's a steal.
8|8 Ckay. Well, I'm not so interested in what you're doing
10 | right mnow.
11 | A Mo, you're, you are because that is what T do. You'rae
12 | asking about Inspire Barilatrics.
13 | @ Etay with me. It sounds like Dr. Feli is getting the
14 | eteal because ghe doesn't have to see a single more patient
15 | in 2024 and her potential income just went up by a S180,000 a
16 | yvear simply because you're going to cover that side of the
17 | expenser
18 | A Um - Inam,
19| O Correct? Correct?
20 THE COURT: You have to, yep, I have to have you say yes
21 | or no.
il Yas.
THE COURT: Thank you.

A Ckay. Which is if I was to replicate itc, I would be

B OR OB OB

paying 180 thousand extra than what I do right now. B8o, you

Japals dop. 135
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1 | #ee, it's a deal for both of us to mplit these shareable

2 | expensss,

g|Q Yap, we're going to get into all the diffearenk options

4 | you had available to you. Okay. This was the one you chosa?
B | A Yeah.

B | O And what vou signed on to is I'm going to take Dr. Heli
7 | 5180,000 of your expenses per year. I'm going to shouldar

8 | them o to me, and I don't expect you to give me any sort of
9 | a spiff payment, anything else in return. Correct?

10 | A Abaolutely. I would never ask for that., All right. It
i1 | wouldn't be appropriate.

12 | © So, if we think about what you owe Janelle for the next
13 | 15-15 months, that is 514,000 a month, correct?

14 | A Ah, no.

15 | @ For the next 14-16 monthe you owe Janelle 514,000 a

16 | moncth in alimcny?

17 | A Ah; and, no, it's 13,500 pexr month,

18 | O Plue the additional 500 inte the TRA?

19 | & Correct.

2010 Okay. That's $14,000.

21| R Well, but then there's also what I give her that goes to

22 | ber discreticnary income of c¢hild suppozk.
23149 Yealh, but we're not here talking about child support.
24 | You're not asking the court to modify that, right?

B A But you asked me, um, what do T give Janelle a month,

8 pp. 136
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and that iz what T give her, I give hexr the child support.
g 1 upderstand that. If I started tod Broad, that wae an
accident, but per month right now under the court order, you
are to pay Janelle %14,000 a month in alimony, correct?
A Yeg, 1f wvou include that 500, ves.
Q Ckay. BSo, instead of peving Janelle what was court
order=ad, you are agreeing to pay Dr. Keli %14,000 plua seven
more for £22,000 on average a month going forward?

A Absolutely.

i Corraceg?

A Ccorrect.

o You're not court ordered to pay Dr. Fell a penny, are
you?

A Well, I do have a signed contract. Yeah.

Q You have a signed contract with Janelle as well,
correck?
A I do.

o And that was also adopted by a court and is part eof a
judgment, correct?

A 1= what?

g It's also incorporated into a judgment?

A correct.

o All right. 8o, when you're in March of 2024, earlier
this year, and you're trying to figure out what it is you

nead to do going forward, you, again knew of your cbligations

dpp. 137
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to Janelle pursuant to the agreement and the court judgment,
cOrrect?

A Rephrase that.

Q Okay. When you're leaving the Bariatric Experte and
you'ra going bto start working with Dr. Keli at Inspirea, you
knew what your court ordered ckligations to Janelle were?

A Yes.

Q Okay. You aleo kmew that in the foreseeable future, if
you chooge this path, you're going to make wvirtually no
money, correct?

A Yes.

Q Sc you then have to decide vwho am T going to pay firet?

My new businesse partner or my ex-wife, correct?

A I don't kEnow if there's a correct anewer te that,

Q Well —-

A -- it doesn't make sense to me what you're trying to
imply.

Q Well, let me ask you this. Have ycu made all of the
payments regquired of you to Inspire Bariatricse?

A Abgolutely.

Q Ckay.

A Because that enables me a better shot of allowing to get
Janelle her alimony. If I didn't choose this, and thers
would be no way that I would be given her evern amy at all.,

Q So, your, I mean, your approach is, is I'm geing to pay

Japals dpp. 138
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1 | & third party that I'm not judicially chligated to pay

2 | anything to eo 1 can coma into court and say I don't have

3 | money to pay to Janelle all undar rthe guise of I'll have

4 | money to pay to Janelle someday? Is that what you're telling
6 | thig court?

g | & I think you need to rephrase that. I'm not really

7 | understanding. I mean, if you're, I don't kpnow what you're

£ | implying.

g1g I'm not implying anything., You have made every payment
10 | te Dr. Kell and Inspire Bariatrics since you signed the

11 | agreement with her, correct?

12 | A To be gainfully employed, yes.

13 [ 8 A1l right. ©Okay. Now, if you turn to Exhibit 8, this
14 | 15 a more detailed expense that wag also genmerated for vou on
15 | March 4 because it has the 14,959 from Bxhibit 7. And then
18 | it's got addicicmal expenses that you're going to have to be
17 | responsikle for, correct?

18 | A Yes, it's halfi of the shared expenses,

1w | Q Yop,

20| A hnd then it's my additional expenses that I would need
21 | to practice.

210 Rl1l right.

231 A This wag an estimation of what 1t would be.

41 Q Correct. And that totals just over 522,000 a year,

25 | correct?

J-a'EE'IE App. 138
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1T | A Um-hum,

2 |lg Correct?

i |a Correct.

4| g A1l right. Now, if I'm understanding this document

5 | correctly, before you would make a penny for any of your work
6 | azscoiated with Inspire Bariatrics, you first have to

7 | generate $22,000 and change to pay to bariatrics or Inspire

8 | Bariatrica?

@ | A Yeah. It's a typical business model.

10 | Q Ckay. BS5o, you knew because you got this document on

11 | Maxrch 4, you knew that before you would make a penny, you got
12 | to come up with 522,000 and change to Dr. Keli, and you'wve

13 | got to come up wikh 515,500 for Janelle.

14 | & Yogs.

15 | Q End if you add thoss two together, that's 537,500%

| A Tes.

17 10 Bnd you knew that bhefore you ever signed your name to

18 | any agresment with Inepire Bariatrice?

8 | A Yas.

2| Q And you knew at the time you had no hope of being able
21 | to generate 537,500 to meet your obligations te Dx. Keli and
22 | aleo your legal cbligations to Janelle.

BlA You mean that particular month?

291 0Q Yed,

»mlAa Because that's the only momth I can really angwer that

ﬁaﬁh App. 140
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1 Lo,

210 Sure. You had no ability to make to do that for, Eor

4 | March, 2024, could you?

4 | A Correct.

5 [ O You had no ability to do that in April of 2024, did you?
8 [ A wWhich T dug inte my own personal momey to provide her

7 | chat money.

B | Q And you had no ability to do that in June, and July, and
8 | August, and Saptember, did you?

10 | A Incorrect. Because 1 did give Janelle her money, and

11 | threa cof thoae months until July.

12110 Fow, if you look at Exhibit 9, actually before chat.

13 | Let's firat just confirm that om Bxhibit 11, that's your

14 | management services agreement with Inspired Bariatrics,

15 | correct?

18 | A Correct.

17| O Mow, the document says that takes effect on March 18,

18 | but you and Dr. Keli, you signed it on March 13, and she

19 | gigned it on March 14, corract?

20 | A Dlcay.

21 19 80, about nine daye went by from when you saw Bxhibir 7

i3

and B before you signed the agreement with them, Exhibie 11,
23 | correct?
24| A Yes. Exactly nine daye.

25 | O End so again, you knew exactly whakl you were signing up

00018
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1 | for, and what your contractual oblisations would be to Dr.

2 | Kell if you put pen to paper on that document?

3 | A Absolutely.

4|l g Okay. NMow, if you turn to Exhibit 9, you indicated this
5 | wvas a document that Inspire Bariatrics or Dr. Keli gave to

6 | you as part of this process in March of 20247

T 1A Yed.

B1Q All right. Now, I don’'t lmow what in the world this is
8 | trying to tell us, but it's capturing a year for Dr. Keli

10 | from November 9 of 2020 to November 30 of 2021, correct?

" lA Yea.

12 | © 55, that's sagentcially a full cale=ndar year, correct?

13 A Yam.

14 | and I'm interpreting this document that in that vear,

15 | Dr. Kell had revenues of about 5328, (0D

16 | A And that's the way I read it; too.

7|8 Okay. Here's where I; strike that. But you were

18 | provided thie document arcund the same time that you signed
19 | the agreement, correct?

A Yeah.

] Okay. If you cake Exhibit B, which shows that vou're
going to owe cn average 522,000 in change and you multiply
that by 12, that produces a number of 265,000 and 76 dollars?

A Yas .

B & B B &8 B

Q Ckay. If I pubtract those payments that you are going

. {opals dep 142
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1 to have to make from what was projected as possible income

2 | Erom you, that leaves vou with 383, 3697

3 | A Bbsolutely,

4 |0 So, we are 14 monthe removed from vou making S870,000.

5 | Pourteen monthe later, you're aigning a document that in a

6 | best case Bcemario is going to pay you 563, 00079

T B Correct.

g |0 And then if we turn toc Bxhibit 10, this is your aketch

9 | taking the information from Exhibit 7, 8, and %, and trying

10 | to do some sort of a rudimentary budget, and you've got the

11 | projected income of the 328, right?
12 A =8,
13 | @ And that's the same number from Bxhibit 37

14 | & Yep.

16 | Q Correct? You then are estimating your call and

16 | consulting income of 1607
17 | A That was an estimation.
18 Yep.

2
19 | A That'e exactly correct,

20| Q Okay. And that's going to generate $488,500, correct?

| A Yas.

i o And then you have tgo subtract all this sxpense of

23 | 265,000 that we talked about aps well?

M| A Correct, yes.

im0 Okay. Bo, 1f we go back to January of 2023, when you

Ja
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1 | eigned an agreement wikth the Bariatric BExperts, you were

2 | signing uwp for 5420,000 of guaranteed income, but you didn't

3 | have 265,000 of ayxpenses to pay, did you?

4 | A Corract.

510 And by your math, that was going to net you 220,

8 | 223,000, correct?

F Yeaa,

L ¥You took off child or the tax, correct?

8| & Yeali, that's me, That was a poor acgountant.
wlQ Okay .

11 | & Bo, I don't know what it would have been., but.

12 | O And then by your account when you then subtract out what
13 | you owe Janelle and some other items, you are in the hole by
14 | 537, 0007

15 | A Yaah. Can I axplain why I did this?

% | O I, in a, in a second, or, or your lawyer will ask you.
17 | & Oleay .

18| Q But again, before you sign this agreement, you knsw you
18 | were signing up to your own estimation te be in the hole by
20 | 537,000, correct?

2l A Which is exactly why I got the line of credit to nakes
22 | sure I could cover my expenses,

23| ¢ ¥ou'll agree wich me Chat you are a very well-respacted
24 | surgecn in the United States?

2=l A I, I, I would rather say that I have a good reputation.

J-BE'"E g, 144
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Tl @ Sure. In fack, pecple pay yvou to come give talks and to
2 | teach other physicians some of the skillé and knowledga that
4 | you bave, coOrrect?

4 | n Correct.

B | ¢ And that's even intﬁru.LicnaI‘ You talked about going

6 | to australia. ¥You just recently were in England, correct?
714 ves.

g | Q I mean, you're, you're good at what you do?

g | A I am.

Wil In fact, you're in demand -o come teach other physicians
11 | and give talks to other phyeiclians?

12 | & Yas.

13| 0 If we look at Exhikit 14, this is a document Irom

14 | Inspire Bariatrice for March of 2024, amd I'm nokt sure

15 | exactly what this document is supposed to tell us, but on the
16 | left hand side at the bottom beneath the line, it says Puree
17 | Individual total, and then it says 235%. Do you see that?

18| A Yeah, I do.

1310 What is, what ig that telling us® Is that an expense or

20 | is that an income?

21 | & I, um, I don't read these very well sither, but, um.
el W w I mean, I think if you tabulate up --

2 (A =

24| Q -- those top thres items --

25| A -- incomea.

Jgﬁmﬂww4s
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0 Then ecuals this Feery Ingpire $7345.

F I Oh, and it actually shows me right there underneath

4 | Peery, the column. It's a total of those expenses. 5o, it's
4 | printing business cards, It's Amazom office supplies. It's

§ | Inspire.

6 | Q Om, yep, with you now.

71 A QuickBooks subacription. All those.

B | Q Ckay. 8o, then those Eirst thres items are all

3 | expenaes, which then flows into the Peery's Inspire $7000

10 | namber, correct?

11 1 Teah.

12140 And then below that it says Peery March egquity paid, and
13 | it says plus 7500; is that money that ycu received?

14 | & That's money I, that's the check I wrote to them.

-0 Okay. 8o, that's a check from you?

16 | & To Inspire.

1710 To Inspire, to cover the $7300 that's right above it?

18 | A ¥eah. And so that 750 was an estimation of what she

18 | thought it would be. And, and, cbvicusly, she's very good at
0 | quessing what the expenee ig going to be becauas it was very

21 | close.

2104 Okay.

22 | a and then if I, then it rolls over if, and then wmy

24 | collections were $205, and that's from like copays when

25 | patients comes intoc cffice that are part of the momth, and

B
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then it rolls over te the next month.
g Chkay .
A For expensges.
8] But you, if T, if I understood your testimony with your
attorney, you have not received any meaningful income from,
from or for Inspire Bariatric since you'we started?
A I'm not sure what you mean, Inspire Bariatrics deesn't
give me an income. It'a nct the meckaniam of it.
Q Well, let me ask you thig --
A == becanse of my clinical work and because yes, I have
received some gurgical feea and some insurance payments for
work that I've done a while at Inspire Bariatrics.
Q Eight. Maybe, I don't know if you cam do this or not,
but are you able to tell us for the month of August how much

money you received in these call coverages that you do?

B Ietis see.
Q In fack, let ma =-
A -- um, it's going to be around §5000.

Q Ckay. I want to go back:; I'm going to go about this in
the other direction. #As you sit hers today, do you have any
idea how much money yvou earnsed from any medical related
component in August of 20247

A Wo, T don't. That's too soon:. We haven't figured that
ot yak,

Q Okay. Let's go to July. Any idea what your incoma

Japals fop. 147
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would be for July of 20247 And I'm talking call, consulting,

and I'm going to say work for Inspirs because I don't Know

what

i

into
187
A

Q

else to call it.

which monch?

July.

£22,365.23.

And you're looking at Exhibit 187

Yas.

And are you the indiwvidual that inputs the information

the scftware that then generates a document like Exhibit

And that'd be an accountant.

8o, if I'm reading Exhibit 18, the income for each of

theaz monthe would be the income that would £low ints Fircst

Creek Surgical Seoluticna?

A

Q

Tes:

End the income that's generated thers would be from all

medical related services that you've performed in 20347

A

Q

A

Q

Or copsulting.
Correct, I mean that, I'm trying to -=
-- any income that I've received.

Yee. I want, the only thing I'm really trying te set

aside would be any rental income from your properties.

A

Q

Ko, bhat doesn't £low in to that,

Ckay, And I know you get a little spiff from a trust

Japals fpop. 148
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that we're going to talk about.
A Sure.
Q But other than those two items, all the cther income you
generate would flow in to First Creel Surgical Solutions and
be reprapented on Exhibit 187
A ¥Yeah.
W Okay. BSo, then as we look, you've had total income the
first half of the year of 5235,0007
A Yas
Q Okay.
A Well, and some of that is from the Barlatric Experts.
o Yeah. I, but I, I understood that that flowed in to
vour First Creek Surgical Sclutions?
A Yes, absolutely.
Q All right. 380, at the snd of July, you had received
total income of almost 5300,000°7
. Yea.
0 Okay. And then the monthly totals are right there,
correct?
A Yes.
Q So your beat month was May when you generated $57,0007
A 2h, February was 2 l1ittle more.
a Ch, you're right. Thank you. Fobruary is 82,750,
A Yaah.

Q knd then we go to your next best month which waa May

Japele sop. 140
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1 | which was 57,1007

2 |A Yas.

3lQ Now, 1f we look at some of these expenses, and let's

4 | coma about halfway, two-thirds of the way down, and you have
§ | payroll expenses. And bheneath payroll expenses, you have

6 | wages. Do you see that?

7 1A Ch, okay. I was looking at a different total payroll.
B | Um, yes.

8| g Who are you paying that 368,333 to?

10| Aa And that would be to, ah, that was to me. 85S¢, at that
11 | time the money would go inte First Creek Surgical Solutions,
12 | ard when I was working for the Bariatric Experts and what

13 | would happen im, um, we would then generate a whatewver W2,

14 | that's what I paid taxes on.

15 |1 g Okay. And the reason I'm asking is becanse as you flow
16 | this all the way down, I mean the wages is under the expanse
17 | columns. Do you agree wikh that?

18 | A Um, I don't, um =-=-

191Q I mean if yvou go up to the very top,

o | A Yes, okay, I see it.

n|g Okay. We have expenses and then it starts with autg,
22 | and it starte capturing all these things.

23| A Right,

4 1 Q So, when it's -- this 63 -- §68,000 that's deducted,
256 | that actually went right into your account?

Jaﬁk g, 150
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1| & Yeg.

2| g Okay. 8o, then when we flow all the way to the end and
2 | you have net income, you'll agree with me that we need to add
4 | back in that $68,000 because it went to you?

5§ | A I, I'm net sure how that works.

& | Q Well, I mean, you agres with me that it would be an

7 | inaccurate representation of the money that's available to

8§ | yvou to claim that it's only $100,000 when you've paild

9 | yourgelf 68,000, correct?

10 | A I think you're correct. Yeah, I, I, I do believe you're
11 | correct, but I, I, I really I find this confusing. Um, sa.

12 | yveah, 51,000 to 30, expenses, and operating income.

13 (| 2 And now if we look at --

14 | & -- I'm not sure.

16 | Q Okay. If we just look ab up above wages & little bifg,

16 | there's this line called management fee expense.

Tl A Yes .

18 | @ Am I gorrect that that's the amount that's being pailrad
19 | -- paid te the Bariatric -- Inspire Barlatric?

N |a Yas, 1t 18.

2| e Okay. 8o, if we look at May, for example, when you had
2z | incoma of 557,000, you would have paid 517,000 ocut of that?
23| & Uh. Yes, it looks like thakt.

24| Q Jkay.

B A Yep, wveah, so that coincides exactly with March being

Jaﬁh agp. 151
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1 | the smaller amount than what I've subsegquently paid. You're
2 | absolutely correct.

3|a And then if we keep coming down in May under

4 | profesgional fees, there's an amount for $25,000. WwWho or

5 | what did you pay for $25,000 in May of 20247

B | A I, I'm not sure. I, T, I'm not sure. I, I, I'm not

7 | sure what that im.

g8 |ao I'm not trying to stick my nose where it doesn’'t belong,
8 | but was that the amount that you would have paid to your

10 | attorney foxr this procesding?

n A Hao,

12 | O Okay. But yvou don't know as you git here what, what

13 | that £25,000 payment was Eor?y

14 | A Um, yveah, I'm not, I'm not sure what it'e for. And I

15 | don't know, I don't even know what ths professionals. I'LL
1€ | have to check on that, I really don't understand what thatc's
17 | for.

18 | ¢ Have you generated any, now that you have six months of
18 | data and at least four months with Tnspire Bariatxics, have

20 | you or Inspire gensrated any sort of projections &s to your

21 | cash flow, income, anything like that?

2| A That was the purpose of this prefit and loss sheet here.
23 | Well, this is capturing what's happened histcorically?

2| R Yeah.

=10 I'm asking, have you generated or has Inspire generated

pp. 152
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1 | any documents to project into the future of what your aumbers
2 | will ba?

a | A Well, maybe not to your satisfaction, but this is the
4 | beot we can do. Ckay, I mean we don't have a number. I
§ | mean that's pulling, I don't know -- have a way of doing
§ | that. All I can see here is the trend of how things improve.
7 | And it'a not enough, it's not enough. I get that.
a|lo And I'm asking because when given an opportunity to tell
8 | the court what it is you want the court to do, you said you

10 | wanted the gourt to do something that's fair, right?
1M1 A Abaclutely.
12| 0 Qkay. So, I want to know how am I, how are you, how is
13 | the judge supposed to know what is fair without being able to
14 | lock intc the future with any sort of guidance with actual
15 | numbers a8 to what your profit and loss is going to be? What
18 | the prognoetications are for First Cresks Surgical Solutions?
17 | A I quess it depends cn what you mean by being fair., I
18 | mean; I think there's an;, you can really look abt what an
19 | egtimated expense is for somebody, and I've been very

X | generous with that. T've ex -- I've been given, I've

21 | facilitated a very luxuricus life for the last five years, at

22 | least compared toc mioe. Um, I'm just, yeah, Bo I'm asking

23 | for that to he reconsidered, and do I need to be paying For

24 | luwnuries that I didn't even mysell don't enjoy?

- 8o, you're asking this court to kind of reconsider the

pp. 153
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T | whole idea of alimony and what you should be paying?

2| A I, I think it's been established that I cannot

3 | financially continue to pay the alimeny as it's been outlined
4 | in the agreement, and which is also why I offered ¢ come to
8 | agreement with Janelle and she decided that she -- that's not
& | the purpose of what she wanted to do.

TR Dosa Janelle then get to remsgotiate the property and

8 | agget divigion from the divorce?

8 | A I, I don't think she does.

0 [0 Okay.

1M | A But I don't think that's a bad idea. I would love to go
12 | back and repesgotiate what we originally agreed upon.

H|o ¥You'll agree with me that to resplve the divorce that

14 | day in June at the mediation that Janelle was relying upon

153 | your offers and your promises as to what you would pay to

16 | her, corract?

17 | A Repeat, please,

18 |0 You agree with me that when you resolved the divorce,

18 | Janelle was relying upon the promises of what veu would pay
2 | to her in alimony, correct?

21| A I think she would. I guess I don't know how to answer
22 | that guestion.

3|0 In the last year, have you engaged in any discussicas

24 | with Sanford Health to return to Sanford Health to be a

25 | surgeon at Sanford Health?

elie & 154
Filed: 1/23/2025 1:58 PM CS5T Lincoln County, South Dakota 41DV 3.000018
- Page 961 -



TRANSCRIPT OF MOTION HEARING (SEALED}: 9-27-24 Page 141 of 252

141
11 &a He.
219 Did you engage in any discussions with Avera Health to

& | come be a surgeon at Avera Health?

4 | A No.

5| @ What about Monument Health in Minneapolis?
6 | A Ho.

o e s Any hospital gystem in Minneapolis?

B | & No, I haven't engaged in any discussions with, have I

9 | reached cut to pecple? Yes, but not those three facilities
10 | that vou talked abeoub.

1|9 What about any facilities located in Des Moines or

12 | Cmaha?

13 | A Om, oo, not those locacicne. I dan't have a licenss ko
14 | practice in any of those states. 85o, I focused on where I

15 | would ke most likely to acquire gainful employment, which was
16 | the state of Texas. B2And you can have some, the surrcunding
17 | stateg, there's some reciprocity a little bit with the

18 | ability to practice.

19 | 0 But you're telling this court under cath that the only
20 | meaningful optich availlable to you in March of 2024 was to

21 | sign on with a solo practitioner where you would not generate
22 | any meaningful take home pay for months, and months, and

23 | months?

M| a No, that's nct what I would say.

B0 Okay. What would you say then?

Filed: 1/23/2025 1:59 PM CST Lincoln County, South Dakota  41DIV19-000018
- Page 962 -



"RANSCRIPT OF MOTION HEARING (SEALED): 9-27-24 Page 142 of 252

142
1 1A What I would do, what T did was I chose the practice

2 | that wae most available and most likely to e able to

3 | generate an incoms that was reasonable and apprepriate for

4 | where I wag at that particular point in time. And yer I did
| so and turned dewn other contracts that would have further

€ | limited my ability to pay alimony. I turned those down.

7 | Okay. B0, what this did was facilitate me a practice that I
8 | conld control expenses, and the direction of the practice to
8 | hest meet my financial cbhligations. That's how I'd clasoify
1 | ik,

1]l g If you turn te Exhibit 1%, that is a rollover IRA that
12 | ia in your name, correct?

13 | A Yes.

14 | o And the balance in that IBER from April of 2024 is over
15 | $638,0007

16 | A Yeag.

17| g And then if we quickly look at Exhibit 20, That is

18 | ancther reticement account alsoc from April cf 2024, and in

19 that account you hawve 558,0007

0 | A Yeah, or maybe there‘'s a money market, I guess I haven't
21 | really looked at these. It was one of the two. It's what I,
22 | it's what I'm relying on for retirement.

2Bl a And then the next one, Exhikit 21 is a Roth also from
24 | April of 2024, and that one has %$144,000 in it?

26 | A I, I'm net gure if I'm locking at it, but I'm going to

. {opals dep 156
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1 | take your word for it.

2|10 Well, it's Exhibit 21.

3 | A Ckay. Yep. And all of these are retirement.

a|a And then the next one, Exhibit 22, this is what's left
5 | from your Sanford retirement and that, trying to find the

% | date, that ia at the end of March that ome had $130,000 in
¥ | 1t, corract?

8 | A Yeah. I think this was, um, wyeah, another retirement

8 | vehicle by Sanford.

0|0 Okay. BAnd then if we look at. Exhibit 12. This iz a

11 | personal Einancial statement that you filled ocut for a loan,
12 | and at the bottom of the Exhibit 12, it's signed, I believe
13 that's March either 18 ar 13 of 20247

12 | A 13.

15 | @ And when you filled this out, were you trying to he

1% | honest and forthright with the bank?

17 | A Yaa.

12 | Q Ckay. B8So, aes we look through your financizal sta-ement
12 | from March, on the first page, yeu're capturing some cash in
20 | banks, and then some real estate and the loans. Do you see
21 | that?

2 1A Yeah,

22 | g o, if we look right in the middle, your homestead, that
24 | that's the house in Sioux Falls that you liwved in following

25 | the divoree, correct?

T
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1 |A I believe go.

2 W= ind you 8till cwn that houge?

3 |A I do.

4 1 And you represented to the bank that you beliewve that

5 | property 18 worth 650,000, correct?

L That's what T feel it's worth., I think, yeah.

T | Q And then you listed the mortgage for that house atc just
8 | under 400, 0007

g | A Yeah.

0| ¢ So, you're telling the bank that in that particular

11 | property you have approximately $350,000 of equity, correct?
12 | A Fi =3

12 | @ And then the cther, the investment property on 5th Street
14 | that you bought for about 590,000, vou represented that you
15 | baliave it's now worth 5190, 0007

i | A Tes.

17T | Q Bnd the mortgage on that is €8,000?

18 | A Corrack.

19| Q B0, you're representing to the bank that om that

20 | particular property you have shout 5120, 000 in equity?

21| A Yem.

2l e &0 added together, you'wve got roughly §370,000 in equity
23 | and the two properties you own, correct?

24 | A Yem.

25 | g All right. Now, on that same page, I'd make a jcke

App, 158
g
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1 | about you having handwriting like a physician, but can you
2 | read what that says under gther asgetsf?
a (A Teah, That's a trust from my father who passed away a

4 | couple years ago.
5 | @ And if I'm reading it, there's a trust where you have a

6§ | 25% interest and a 2000 acre ranch with mineral rights,

7 | corract?

8 | B That would be with, um, that would be 25%. 3o, 500

9 | acres of that 2000 acre ranch, and that is shared with, wum,
10 | two of my brothera, and then my nephew and my niece,

11 [ Q So, your, you are sharing the 25% interest with other
12 | people?

13 |k Yes.

400 Okay .

15 | & 60, 1 have 25% ol 25%.

18 | Q Okay. Well, lat's, do you have any idea what thig per
17 | acre value of thie ranch is in Texaas?

1B|A Yeah. Tt'a seven, yeah, T think it's probably arcund

18 | $700 an acre.

L Okay. 5S¢, if we take 2000 acres timea, you said 7007

n|aAa No, 500 acres.

214 No, no, I'm;, I'm gormna do the math the hard way.

22| A Youxr way?

[a] What, how much per acre do you think?

A 700,

145
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Q Okay. 8o, that would generate $1.4 million in tetal
value for the ranch. Okay., If my math is right. Um --
A -~ no, I mean, it's, it's, we call it a ranch, but it'se

not an entity of a ranch. 8o, me and my brothers own 500
acres.

2 Ckay.

B And my niece and nephew.

] Okay. Well, let's do it this way then.

] Okay. 8c, there's 500 acres aL £700 per acrs. That's
50,000,

A Okay .

Q And then you own 25% of that?

A Yes.

o S0, if we do that math, that would be another asset of
87,500 that you would own, correct?

A Absolutely correct.

Q Gkay. And then 1f you turn to the second page of
Exhibit 12, in tha middle, it's asking about Roths and other
retirement accounts.

A Yes,

[y And I kpnow we just locked ab those,

A Those are exactly what we locked at,

o Yep., And when you add those together, you've got just

over $900,000 in those three accounts?

slle App_ 160
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1A Ve,

210 And then separate from that ycu have the other

3 | investmant account that's noted below, which has £58,000 in
4 | ik.

5 | & Yes,

g | Q And then if you go to Exhibit 13, this is another

7 | peracnal financial statement you filled out?

8 | A Yaa, thie was for another bark, I believe, I think.

8 | Yer, it was.

10| ¢ and this, yep., and then on the second page you sigoed it
11 | and it's aleo dated, Maxrch 18 of '247

12 | A Olkay,

2 2 Correcc?

4 | A Yes.

15 | Q And now it's, it's organized a little bit differently,
16 | but at the middle under assets, you are showing just over
7| £2,000,000 of aseets, correct?

18 | A Yeah. Which page was this?

19 | o Rlight in the first page.

20 | A Cn the first page.

n|o Cf Exhibit 13, right in the middle.

22 | A Yeas.

ml|lo And you're showing total debts of just owver S00,0007
24 | A Yas.

L0 e 8a, your net worth as of March of 2024 was approximately

g pp. 161
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1 | 1.5 million?

2| A Yes.

3 | o And of chat 1.5 million about 3950, 000, 8o alooet a

4 | 1,000,000 of it isg sitting in four different investment

B | accounts, three of which are retirement accounkts, correct?

B | A Yeah. Repeat that again.

10 0f the 1.5 million in assets, I mean of, of your, of

B | your, of your net worth, %50,000 of it is mitking in four

§ | different accounts. Three retirement accountes and cne

10 investment accounkt?

11 | A& Yeas.

214 Okay. 8o, you'll agrea with me that as the last few

13 | monkths unfolded, you had almost a 51,900,000 in these

14 | different accounts that you could have accessed to fund your
15 | life, fund this business cpportunity that you think 18 really
16 | going to be something and also to pay Janelle what is court
17 | obligated, correct?

18 | A Yes. I could have, I could have totally dove into all
18 | the money that I saved after our divorce, put into these

20 | investment wvehicles rather than spending them on things, for
21 my retirement, hopefully at a comfeortable age.

2 1¢ All richt. ¥ou could have done that, couldn't you have?
23 | right.

e | A Could have done what?

2| g Aocessed Lhe money io those accounts?

pp. 162
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11| A Probably illegally, I think. Fraught with all sort of

2 | inappropriate ethical issuse with that. T don't think it's

3 | mv responsibility to do that.

4 [ o ¥ou don't think ik's your respensibility te access funds
§ [ that are available to you to meet the cbligations that you

B | agreed to and thakbk the court ordered?

7| A Ho. I don't think that. I think what I feel is that I
8 | didn't spend this meney, wum, on expenses on luxury. I did it
9 | to try to make my life comfortable at some point in time in
10 | the future.

11 | O And you could sall the two properties in Bioux Fallav

12 | A I gould,

13 | g And you could have generated well over 5250, 000,

14 correct?

16 | & Probably not bedause I didn't receive any intersst in

16 | those properties. 8o, which is why I put them back, took

17 | them back off the market.

18| Well, if you would have maybe lowered the price a little
19 | bit, you might have had a little more activity, correct?

20| A Thera's a lot of what ifs, you're corract.

2114 You know, there's a lot of what ifs in this case, I'll
22 | agree with you there. Um, had you sold those properties, and
23 [ let's say vou even generabte 200,000, vou then add that to the
24 | 200,000 line of credit that you got that surpasses by

25 | $100,000 the $300,000 line of credit you wanted so that you

J-a'EE'IE g, 163
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could make your plans go and also pay Jamalle, correct?
A Correct.
o And if you did chat, it wouldn't have impacted your cash
flow cns iota, would it have?
A I'm not sure if I understand that last part there. IC
would have definitely impacted my cash £low. I wouldn’t have
had any cash flow when I retired.
Q So do you think that because you no longer like the deal
you struck in 2019, that Janelile should have to consume har
retirement accounts?
B Um, first off, it has nothing wicth what I like or
dislike, what it has to do with what I'm capable of doing.
Q Well, what you were capable of doing is calling the
administrator at American Portfolica to access money in this
account that has $638,000. You could have done that,
corraclk?
A There's a lot of things I could hawve dons.

THE CCORT: How much mors de you think you have, Mr.
Tobin? Because you're still going to call your client as
well, right?

ME. TOBIM: Correct. I'm very rnsay the and of him. Do
you want to?

THE COURT: ©Okay. No, I don't need a break, I'm just
starting to worry about time a little bit, if we still have

Ms. Rabenberg to go and she takes even half as long as he

fap. 164
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does, wa're running out of time today. And I don‘t have
ancother day. We'd be in November before I can get a half day
without any other rescheduling. ©Go ahead whenever you're
ready.

ME. TOEIN: Okay. Thank you.

THE COURT: 1I'll just go with that caveat.

MR. TOBIN: Before I, I don't intend to take a
tremendous amount of time with my client, so I'm not feeling
overly nervous, buk..

THE COURT: Okay. Well, you know your case more than I
do, so I will go off of you unless you're feeling nervous,
and you have a lot with his client.

MS. MOORE: Not to my knowledge at this peoint, Your
Honor .

THE COURT: OCkay. That's fair.

M5, MODRE: I'm not, I'm not (unintelligible] .

THE COURT: That's fair. If you're not nervous, then I
shouldn't be nervous elther. BSo, go ahead, Mr. Tebkin.

Q But you'll agree with me that you did not make any
alimony payment to Janells in July of this year, correct?
A I disagree with that.

o You did not pay to her the 513,500 that was required?
A Correct?

] and did you make the $500 payment?

B You know what, actually, I'm not sure that's correct.

Janaie fap
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1| I did make, um, there wag one more 513,500 payment that I

2 | made that I did not intend to make.

3]lco I think that one was in June.

4 | A In Juns.

al|Q But you didn't make a payment in July, but you certainly
€ | agree with me --

T A -- I did make a payment in July.

B |Q The 5007

S 1A Ho, I believe we made $7500.

0| g Ckay. We'll have Janelle answer that question. Can you
11 | point me to a document that would show that you paid $7500 in
12 | July?

1B | A I know I pald something every month. Um, and, and, and
14 | I, and I honeatly don't recall if that ended up happening, or
15 | if it was, if that wap the peint where I wanted to pay

16 | 17,500, excuse me, 7500. And actually the thirteen five came
17 | out. But every month I did make a payment -- she received.

18 | Okay. wWell, we'll bave Janelle testify, but if we go

19 | backwards, you'd agree that for September, the month we're

20 | in, you only paid 35007

21 4 Yas,; correct.

214 And then for August you paid 35007

23 | A Yep.

24 1 Q and then you agree with whatever you paid, if anything,

25 | it was 1less than what the court reguired for July?

ﬁﬂﬁﬁ App. 166
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1 |4 Excuse me?

2 |Q Whatever you pald in July, if anything.

3 | A Yeah, correct.

4 10 It was less than what the court crdered?

3alhA Correct.

6 | Q And you, I mean those weren't mistakes that you made.

7 | You knew rthat vou were going to ba paying in those months

E | 1ess than the 514,000 that was ragquired,

- Yet, well, no, I didn't plan that. My plan was to get
10 | in some agreacent with Janelle back in Bpril when I

t1 | approached her and gave her a very fair eguitable solution to
2 | the problem, but she didn't -- declined it., Actually didn't,
13 | um, respend to it for two monthe,

@] Q Yep. And you mever responded to her response, have you?
15 | A Which one?

16 | Q Never mind. And whatever you paid in July, it was leas
17 | than what the court ocrdered, correct?

18 | A Correct.

1M |4 And you knew that you were going to violate the court's
20 | order etarting in July when you paid lesa than what was

21 | regquired; correct?

22 MS. MODEE: Objection, argumentative, calle for a legal
23 | conclusicon,

24 THE COURT: I'll sustain it. And I underscand the point

25 | that vou're getting at there, Mr. Tobin.

d. r.z :
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i |la You didn't pay 514,000 in those months, did you?
2 |a In, in which montha?
3|0 July, Augquet, and Septembar?
4 | & Correck.
5 |Q And when you did not make those full payments, you had
8 | over $%50,000 readily available to you in four different
7 | agecunta?
8 | A Mot regularly because getting in the retirement account

8 | takes 2 little bit of work.

10| Q I -- did you even investigate?

11 | & Ho, because I was hoping that we could come Eo an

12 | agresment instead of just putting it on the back burner.

13 |9 okay. And how do you know lt takes a lob of work to
14 | access money in an IRA?

15 | A Freviocus experience, and talking to cther individuals,
16 | it's pretty common knowledge.

17 | Q But you didn't have conversations about pulling money
18 | out?

19 | A I wouldn't, I wouldn’'t see why I would.

20 | o Okay. You didn't have conversations with pulling monsy
21 | cut o you could meet your obligations in July, August, and
22 | September, correct?

23 | n I've, I've overly met my cbligation that to my wife,

e

ex-wife,

3| Q But what this really comes down to is, is you, you just,

Ja'EE.'E App. 168
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you really regrebt the alimony decisions you made in June of
2019, corvect?

A To bhe heonest, I do.
Q All right.
) I do. I, I wanted to have an amicable relationship and
I didn't receiwve that, and that's why I was 80 lncredibly
generous.

MR. TCBIN: That's all the questions I have. Thank you,
Your Honor.

THE COURT: Redireck, Ma. Moora?

MS. MOORE: Yes, Your Henor. Thank you.

REDIRECT EXLDMINGTION

o (BY M3, MOORE) Dr. Peesry, Mr. Tobin asked vou a series
of questiomns about the tax returns that we've offered and
specifizally walked you through your income during the years
of 2021, 2022, and talked about how your income has actually
increased since the time of your divorce. Do you recall that
line of questicning?

A ¥os.

Lw] To wnat do you attribute the increase in your income in
2021 and 20227

A Well, I mean, it tock a decline with Covid, and then =so
it was just kind of ramping back up over time. And then also
my professional reputation. I mean, I was drawing people

from Iowa, and, Minnesota, and other places to do surgery on

fap. 160
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1 Eham.

2 | g Had you remained with Sanford in 2023, would you have

3 | expected to earn the same income as you had in either 2021 ox
4 | 20227

5 ME. TOBIN: Objection, Your Honor, calls for

€ | speculation.

7 THE COURT: I'm going to owverrula. He c¢an angwer if he
8 | knows. If it's a wild guess, then I'll give it the crediz it
2 | deserves.

0| A Yeah, I would, my velums was about the same so T would
11 | have ==xpected about the same,

12 | Q Since you left Sanford, how many jobs have you been

13 | offared that pay in excegs of 5&50,000 a year?

14 | & Hone .

16 | D Have you loocked for other employment?

16 | A Yes.

17 | @ Bevold Inspire?

1| [ A Yes,

18|10 Mr, Tobin also asked you a series of questicons regarding
20 | =he essential business model that is Inspire Bariatrics and
21 | specifically he talked with you about Exhibits 7 and 8, which
22 | talk about the shared expenses. I you were to go oub on

23 | yvour own and start your own private practice, would you have
24 | been paying, approximately, 522,000 a month in expenses?

2% | & Mo, it would have been considerably more than that.

anelle App, 170
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1 | Peobably for the first six montha I could have been, I would
2 | eatimate gpending somawhere between 50 and 560,000 a month,

< Is there anything unusual about Inspire Bariatrics

4 | business model?

a | A Yeah, it'a wvery lean. It's incredibly lean. This is a
6 | steal. This is the, ah, the managed eervice -- parvices

7 | agreement comntraclt is what is being encouraged for healthcare
8 | now in private practice. I mean, it's, it's, it's a decent

8 | vehicle, and I'm very fortunate to have this agreement.

(i e And so when we talk about this managed, managed services
11 | agresment, what we're talking anout that there is essentially
12 | a sharing of expenses, corract?

1@ | A Ebsolutely. You know, because we can't, the reasom that
14 | private practice pecple make less, I mean, you give toktal --
15 | medicine iz for profic. I don't care what entley 1t is.

16 | Someone's making a profit. It's elther, and it, well, it's,
17 | it's the administrator, ckay. In private practice, you don't
18 | have the avenues for making revenuie like they do. I mean,

19 | they get belter contracts. They get, you know, all these

0 | things. 8o, you cannot negotiate well with an, with a payer
21 | as a solo practitioner. They'll, they'l]l play hardpall with
you and say, well, I got, I got another guy over here,
they'll accept 3900. Well, I mean, he might have one year of

experience. He might, you know, I mean, he's one of the take

B B B B

it just to get going. S0, what 3 WManager service Agreamant

éﬂﬁli dop. 171
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1 | does ia, is brings pecple togethar so that you can actually

2 | negotiate a fairly reasonable reimbursement practice. And so
3 | I just feel that's a much more ethical way of practicing.

4 1 g And there's mothing unusual about that type of a shared
i | expense arrangement, correct?

6 | & Mo. Ah, no, well, it is. FKeli does a litctle bit

7 | different because in my other contracts that I see, and I was
8 | being greatly taken advantage of. There's a lot of what you
g | would call bBlue sky, vou know, in which that the persaon whe
0 [ was starting to practice was finding some way for me te pay
11 | more of the axpenses than the 50%. And you know like the,

12 | the ocne that I turned down was if I went over my eXpensss,

13 | and everything, and say I made a 5100,000, at the end of that
14 | year, I wankt to receive 5100,000. In January I receilved

15 | aight, you know, that would have beoan palid off over ths next
16 | 12 monthe. So they really have that cash in hand for a much
17 | longer parlod of time than they should. So, I, I didn't sign
18 | that contract.

19 10 Bo, is it fair to state that over time you believe that
20 | the relationship you have with Dr. McCalman will ultimately
21 | pay off?

22 | B Definitely, for everybhody.

23| Q And if you had started your own private practice, vou

24 | would be loocking at a worse situation than you are currsntly

25 | iny is that fair?

Japals dpp. 172
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P A I could have never done it. I could have never done it.
2 | T would have never, ever been, yet I would have been so far

3 | bahind the ball because I would have started to pay a

4 | contractor Co help me do that. And then they would have

i | started, you know, you know, 50 that's like $20,000 a month,
€ | and then I would, they would help me Lry to negotiate a line
7 | of credit, and they just flat out refused me because of my

8 | burden of menthly expenses.

g1 Does Dr. MeCalman do surgery?

10 | A Yen.

11| g And does she do the same type of surgery that you do?

12 (A Ah, for the most part. She is learning procedures that
13 | I do. I'm, I'm teaching her some more advanced procedures.
14 | D And as someone who had a practice that had at least been
15 | established for several ye=ars at the time that you leok to

16 | partner with heyr, did you believe there was oppcrtunity there
17 | for you to grow vour own practice more quickly?

18 | A Definitely, because they had the mechanisms where I

19 | wouldn't be concentrating on just building the structure of
20 | it, and s¢ I was able to engage, and engage a bunch of

21 | different entitiea which has bhenefited har, tooc. You know,

22 | ao like Texas Health Allen and, um, Mathodist, um, Salina,
23 | which is a brand nmew hospital who we're going to be working

24 | with. I mean, I'm -- we'rs busting it. I mean we'ra busting

25 | our butt to create & great business model, Um, and =o I

¥
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1 |mean, I, I'll just keep on doing it because I, I feel that

2 | gives me the most control over my future. I might oot, I

3 | might not make the most money in the world, but I, I'll be

4 | able to come to work svery day.

5 | g Mr. Tobin also asked vou a series of questions about why
6 | you chose to go to the Bariatric Experts and talked about you
7 | had, at least initially an expectaticn cf lower income for

8 | that first year, but also believed that you would eventually
# | make even more than what you had been at Sanford: is that

10 | correct?

M A Yeas.

12 | @ And what was your ultimate goal in joining Inspire

13 | Bariatriecs? Were you hoping to acquire an interest actuvally
14 | in that practice?

15 | & I don't think I really want to have an interest in the
1% | practice becauss it's really nebthing that creates any value,
17 | um, but what I did talk to Eeli about was that, you know, we
18 | lease right now, mavbe I go into a partnership with her to

15 | buy a building or zomething like that. If vou know Lhat,

20 | that's whera T would sea value.

nl|a And T apologize, I think T misspoke in my question. My
22 | intention was when you were initially lcoking at the
Bariatric Experts to ingquire as to what your ultimate goal

24 | was in that particular practice?

2% | A I wag naive, And my intention was to buy that practice

pp. 174
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1 | which has no value, and, um, and the overhead was tremendous,
Z | and at one point in time we talked. He sald there's not

3 | enough business for two surgecns here, and I said, well, Wiy

4 [ don't you retire? And he goes, you don't want my overhead.

5 | O You talked about what led you to leave Sanford, but I

6 | think somathing tha£ got Loskt and that was the fact that you

7 | also needad to change from Siocux Falls. And in your direct

8 | testimony you mentioned there were some social reasons for

9 | that. Ycu alsc mentioned that you actually have family in

10 | Texas. What were the other stresses in your life at the cime
11 | that you decided you needed co change not only from Sanford,
12 | but from Sicux Falle itself?

15 | A& Um, ah, well, um, yeah. I mean my, it waz, it was

14 | difficult to live in a small town as a surgeon with an ex-

15 | wife that was as, you know, involved in, it's not society,

1€ | but in, in, in the community with, and so like it was jusc, I
17 | felt very socially isclated, 1 guess is what I'm trying to

18 | savy.

e | © Do you feel like you loat socme friends ip the divorce?
20 | A I definitely lost a lot of friends in the diverce.

21 | Q Do you feel like you lost some family in the diveorce?

B Yeah.

2|0 Did you feel like staying in Sieux Falls, regardless of
24 | your employment long-term, was a good idea?

2% | A Um, despite all the difficulty that I've had owver this

mlle & 174
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1 | last yeaxr, I am very grateful to be out of Sioux Falls. Um,
2 |I'm;, I, I'm doing better down thers, 50.
I Wag money a scurce of stress during your marriage to Ms.
4 | Rabenkerg?
B | A& It was.
8| Q Was 1t a constant source of atress?
7 |A It's always been, yeah.
alg Did you have different ideclogiles when it came to
8 | spending money?
0| A I don't know if that's the case necessarily ac much zs I

N | didn't, life was casier if I didn't zddress some things. And
2 | a0 T did my best to resave them through a recirement wehicle
13 | and just try to choose {unintelligible).

4 [ Q You were asked a lot of questions about what you could
15 | have done over the, the courae of the last few months to make
16 | the entirety of the existing spousal support payments to Ma.
17 | Rabenberg. A8 an initial matter, are you aware if there are
8 | any tax comsegquences ot penalties that apply in the event

'8 | that you try to withdraw from a retirement account or other
20 IRAZ

M| A Yeah, I am, I'm aware there is.

2| e And even if you had done that, do you think that's a

3 | long-term aolutien to where you are at currantly from a

24 | financial perspective?

25 | A I'm not sure 1f I quite understand. I mean I would, I

elie & 178
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1 mean what I saved over the last, I mean, what I was able to,
2 | T built that over the last five years of our divorce. Um,

3 | both of the properties, I had none, you know, I, you konow, I
4 | maxed out my 401k's and my investment vehicles. Um, I, um,

5 | it would have helped her finmancial situation if I went ahead
6 | and liguidated all -- everything that I created subsecuant to
7 | cur divorce.

B | Q Did you leave Sanford with the intention of trying to

8 | get out from underneath your alimony obligations?

| A Na.

11 | @ Oid you take the job with Inspire Bariatrics with the

12 | lower guaranteed payment with the intention of trying to

13 | aveid alimpony payments?

i4 | A No. It gsesmed like my best abllity to, um, meet as best
15 | as I could, actually. Um, I, I turned down an cpportunity

1% | because it was, well, I, I didn't turn it dewn. I, I told

17 | them what I would need, and it would need to be [ast. It

18 | woulld need to be quick. It would, vou know, otherwise I

19 | wouldn't peed it. And so, and I just think that I've been

20 | burnt twice in business models, and I could have easily bean
M | burned the third time until I looked at that contract, but,
22 | um, this gives me thea best ability to control my future and
23 | my destiny and be financially sclvent. And it had nothing to
24 | do with paying Janelle leas. I think it was very clear

25 | during Covid, during, you know, other times where when money

Jgﬁhﬂm1??
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1 | is tight that I met those ocbligations. I went a whole year
2 | with a much smaller budget and spent a lot less and traveled
3 |a lot less for leisure and things like that. To me that

4 | financial obligation, recognizing there was an end point to

5 | it that I would be at a practice that was successful. B5And it
6 | didn't come to flourishen, and soc I went into survival mode

7 |and, and I, I think I did very well.

B |la Do you view gome of what happened with the Bariatries

8 | Experts now with the benefit of hindsight? In other words,
10 | when you chose to pursue a new opportunity beyond Sanford,

11 | did you have any reason to believe that the Bariatric Experts
12 | was not going to be a good ocpportunity for you?

13 | A I completely overly estimated and beat them up and tried
14 | to really understand, but you know, I, I'm like a, I den't,
15 | I, I had no business background. [ mean, I mean, I just

16 | don't understand that, I didn't and you know, honestly, 1

17 | didn't understand the emviropnment down there. And so it's

18 | just, it's wvery different. And so, you know, maybe, I mean,
18 | I've had a crash course in that, and I thiok I would still

20 | would have some difficulty in navigating it, but I sure

21 | understand a lobL more now.

210 End when you chose Lo join the -- Dr. MoCalman ak

23 | Inepire Bariatrics, did you deo so with the intenticn of

24 | deliberately not paying your spousal support?

m | A Ko, I asked for some help in that regard.

ﬁaﬁﬁ App. 178
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1| @ And you did avall yourself some loans, correct?

2 [ & Yeah. And it was, it was when, it was when I couldn't

3 | gekt a Full line of credit that we, um, you know, te the best
4 | of our knowledge that wo guessed I would need. That ia when
5 | I asked for it.

8|0 And at this point in time, the %4000 payment that you've
7 | been making every month for the spousal support and the $500
8 | contribution to the retirement account of her choice, do you
9 | think that's sustainable moving Iorward Knowing what you now
10 | know about your business, and what you project to be your

11 | future incom=?

i2 | A Yeah, I mean, I'11, TI'll, yeah, I mean, I think it'll
13 | be tough for a while and I, I can't predict the future and

14 | now I'm kind of anxious pericd that I'll run out of money.

18 | It, it seems to be going pretty quickly, but, you know, I

16 | hepa so. I mean, I really do. I think I can, I think that
17 | I'm given the bast opportunity for it. If it doesn't come to
18 | fruition then, I don't know what I'll do.

19| 0 Thank you.

20 M2, MOOEE: Ho further questbions.

21 THE COURT: Thank you. Any recrogs based on those

22 | questionsa?

23 ME. TOBIN: Very brief, Your Honor.

24 RECROSS EXAMINATION

o Y {(BY MR. TOBIN! Doctor, you'll agres with me that the

J%Emﬂw1?&
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-- starting your own practice from ecratchk was not the only
other alternative, correct?
A Yas, it was.
Q That was it?
A Yeah, I investigated the other opportunities and none cf
them would avail themselvesz to me.
Q Jo, you're, you're telling this court that a naticnally
rencwned surgeon who teaches other surgecns, in fact,
teaching the surgeon vou're now working with greater tricks
and, and mansuvers, the only option was to join a practice
where you will make no money --

by That'a —-

2 -- or you have to start your own?

A That's incorrect.

2 What, what is incerrect about whabt T said?

B That I'm not going to make any money.

o You've made very littls money since vou've started with

Inspire, correct?

A Mo, I've, I've, I've made, ah, you can take a lock &t
it. I mean we've already established I'we made what a
hundred, $200,000,

g Well, if we loock at that, the vast majority of that was
in the first part of the year when you wers gtill with Ehe
Bariatric Expertis, correct?

A Some of that, but you know if we, you know, we lodked

ﬂqem 180

- Page 987 -




TRANSCRIPT OF MOTION HEARING (SEALED}: 9-27-24 Page 167 of 252

167
T | &t that, I'm making $20,000. I'm taking calls. I'm busting
2 | my ass. I don't know what else do you want from me.

3 | @ And you, you talk about these social issues and

4 | pressures that required you to apparently leave an incredibly
5 | established, successful practice in the community your kids

€ | lived in, but some of those sccial issues were bhecause of

/ | eome of your infidelities during your marriage, correct?

a8 |a Is that a gqusation we really want to get into about

9 | infidellcy? Because we can talk about that if you want.

10| 0 I, T asked you a question,

11 | A Um, then rephrase and go ahead and repeat the guestion
12 | B0 I can make sure I answer that.

13 | Q Sure. You and your attorney wanted to talk about some

14 [ of these social pressures and some of these social issues

153 | where you felt isclated as a reason that you needed to leave

16 | che area, and part of the social isolation and the issues you
'7 | confremted were your infidelities during your marriage,

18 | correct?

18 | A Abzolutely nok.

20 ME. TOBIN: That's all that I have, Your Honor.

21 THE COURT: Thank you. Dr. Peetry, you can go ahead and

22 | step down.

23 {The witnesa was excused,)

24 THE COURT: And T don‘t know 1if you want to take a short

235 | break, I was kind of waiting cause I thought there was

Filed: 1/23/2025 1:59 PM CST Lincoln Counly, South Dakota  41DIV19-00001
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1 | somecne coming in to do a walk through warrant this

2 | afterncon. fUm, they had emailed me that they were coming

3 | over, and I told him fo wait about five minutes snd that was

4 | about five mwinutes ago. 8o, maybe just like a five minute

% | recess or so between because your sext move is ealling your

6 | elient, I presume?

7 ME. TOBIN: Yes, Your Honor.

& THE COURT: All right. And so we'll, I'll ke in here,

8 | but take about a five mimite recess.

10 {Recess at 2:1% p.m.)
1 (Resume at 2:24 p.m.)
12 THE COURT: We'll go ahead and go back cn the receord.

13 | The parties and their attorneys are both present again, And

14 | any other witnesses to call, Me. Moore?

15 ME. MOORE: No, Your Honor. Thank you.

16 THE COURT: 1I'1l go ahead and turn it owver to you, Mr.
17 | Tobin,

18 MR. TOBIN: Thank you, Your Hopor. We would call

19 | Janelle Rabenberw.

20 THE COURT: All right. And come up here and I'1l get
21 | you sworn in before you sit down, please. If you'll please
22 | raise your right hand.

23 JAMELLE RRBENEERS,

24 | being called as a witness, being first duly sworn, testified

25 | as feollows:

mlle & 1432
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THE COURT: Thank you. Go ahead and have a geat and

pleage remember just to pull the microphome to wherever it

he=at

picks up your voice.

THE WITNESS: Okay.

THE COURT: Go ahead, Mr. Tobin.
MR. TOBIN: Thank you.

DIRECT EXAMINATION

[BY ME. TOBIN} Good aftermmcon, Janells.

Good afternoon.

Could you state your name and your address, please.
I'm Janelle. And, sorry, Janelle Marie Rabenberg and
Bouth Ridge (uninctelligble}, Sioux Falls.

And who all lives with you at that addressy

currently, it is myself and my seventeen-year-old

daughter, JoJo.

Q

) = i - B b

™

And what year in school is JoJo?

Shm's a senior.

Do you have other children?

I do.

How many children do you have?

Four .

And are all four of thoss with Dr. furtis -- Dr. Peery?
Yes.

And what's the name of the oldest?

Samasl ,

App. 183
8
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I End how old ip Samuel?
I Samuel is 30.
3 ]1Q And where does Samuel live?
4 | A Samuel lives in an apartment here in Sicux Falls.

1@ End what is child number Ewo?

6 | A That would be John or Jack, and he alsoc resides hers in
7 | 8ioux Falls.

8| Q And your daughter Cici?

8| A Um, yep, Cecelia is, just turned 24, and alsc lives here
10 | in Sioux Falls.

1 |e And, ocbviously, JoJo does ae well?

P Um-hoam .

13 | @ So, you and all four of your kids are in the Sioux Falls
14 | community?

15 | A Correct.

16 | Q Where did you grow up?

17 | A I grew up in Mitchell,

18| Q And what year did you graduate from high school?

19 | A In 1988.

2|0 Did you go cn to aducation following your high school

21 | graduation?

2|4 I did.

23| Q Whers did you go?

M| A I actcended SDSU and transferred to the University of

25 | Bouth Dekota.

éﬂﬁli fop. 154
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And did you ultimately graduate?
I dad,

What year did you graduate?

E N & - =

I graduated in ‘353,
And what did you graduate with?
Om, it was a dental hygienist, dental hygiens major.

Where did you meet Dr. Peery?

-~ - )

At the Universitv of Bouth Dekota.

L]

End when d4id you and he get married?

i

We were married, um, letb's gee March 27th of 1884. And
wien he was when, when you got married, where was Dr. Peery?
What was he doing?

A I baeliave he was just, ah, he -- we met. He was in his
first year of medical achool., He was just fimishing.

Q and did you ever work as a dental hygienist?

A Yes, I did.

o f£or how long did vou work?

A Um, let's sea, Erom I graduated right after I mat
Curtig, started working in Sioux Falls residency, and at
least six years.

Q Ard I think even Dr. Peery agreed that when his
residency was going on, you guys lived in Des Moines?

A Yes.

Q And did you work as a dental hygienist then?

2 I did, yes.

- Page 982 -
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¥ And did you continue, what were the houra that you were
2 | working as a dental hygienist?

3| A Om, well, at that time I was working usually six days,
4 | Eive and a half dave a week.

E|Q And that heavy schedule continue even after you started
€ | having children together?

71A Carrect,

8|0 Ah, whan you were pregnant with your third child, is

8 | that when vou stopped working?

10 | & Yes, right before I had Justine, I was done.

11 B And ==

12 | & -= o¥, excuse me, Cecilia.

13 | @ And then soon after did the -- your family relocate to
14 | 8ioux Falla?

15 | A Um, we ackually had Cecilia, Curtis finished his last
16 | year. We decided to stay in Des Moines for two years. He
17 | joined {(unintelligble) and actending practice there,

12 | g Um --

|| A -- moved to Sicux Falls.

N |Q But after, when you were pregnant with Cecilia and then
N | you quit working, did you ever return to the workforce at any
other Cime?

R Na.

o S0 when you, the family moved to Sioux Falls, did you

B B B

ever work in Sioux Falla?

. {opals dep 186
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1 A Na.
. e From your perspective, was that a joint decision between
2 | yvou and Curtis?
4 | A Yea.
5|1 Q And you then fulfilled the duties of homemaker?
B | A Coxrect.
71 @ Mother? And mothar?
B A U - hum .
a THE COURT: I need you to do the same thing, please, say

10 | yes or no.

11 THE WITHESS: ©Oh, yes, yes.

12 THE COURT: Thanks.

12 | Q What, when, when you guys relocated tCo Sioux Falls at

14 | that time, was Curtis a practicing surgeon?

15 | & Yas,

16 | Q And what sort of lifestyle did you and the kids enjoy

17 | being in Sioux Falls, given Curtis and his employment, and

18 | hig income?

19 | A We esnjoyed a very nice lifestyle once we moved to Sioux
20 | Falla, His practice was very good. We lived In a nice home.
21 | We paid our bills off quickly. Children were in private

22 | school, um, country club. It just, it was a vary, yeah, very
24 | nice lifestyle.

24 | 0 What, what country club did you and Curtis belong to?

25 | A When we first moved to town, we were menbers of Westward

a pp. 187
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1 | Ho. which is now Country Club of Sioux Falls. And then later
2 | awitched and we're ab Minnehaha.

3 |Q How old are you today?

4 A I'm 54,

5 | O And when were you born?

6 | & March 30th of 1574.

T 14 If we fast-forward to the divorce, y¥ou and Curtis with

8 | your lawvers had a mediation in Juna of 2019 to resolve the

8 | divorce?

10| A I believe so, yes.

nmjlo And you had an attorney at the tima?
12 | A Yem.

13 | O And who was that?

14| A Victoria Duehr.

L3 s And with Victoria's help, the divorce was successfully
16 | regolved at the mediation?

17 | A Yes.

18 | © And part of the things that ware discussed that day were
18 | ipeues with alimony?

M| A Yeg.

2 o And issues with how the asgsets and debkbks that the two of
22 | you had werse aleo going to be divvied up between you?

23| A Yas .,

| Qg How important was it toc you in getting the divorce

25 | resolved knowing what the alimony offere were from Cortisa to

8 pp. 188
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1 | you during that process?
2 | A Very important.
3|a I mean if we go back to 2019, did you have any separate

4 | money that was in your own name in your own account anywhere?
L I remembar, yes. I did have my own, a littls 401k that
6 | T had from my yeara of working.

7 ]¢@ Other than the 401k from two decades before, any other
8 | mest egg or momey that you had im your oWn name?

812 Ho,

;{1 And when the divorce was finpalized, you of course knew
11 | that he would pay #19,000 plus until the house was sold?

12 | A Correct.

LI e And do you agree that the house was then mold in January
14 | of 20207

16 | A Yes,

16 | 9 o, from the time the divorce was resolved until then,
17 | did Curtis make those alimony payments?

18 | A Yes, he did.

19 | Q And then the alimony by the agresment would reduce to
20 | 814,000 for a period, well, let's be, let's be accurate. It
21 | was 513,500 for a period of six yeara?

2 | A Correckt .

3|9 2nd then geparately, there was a $500 contribution he
24 | would make for a pericd of 10 years?

B | A Correct .

8 pp. 168
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1 (@ And after the divorce was finalized, how important was
2 | that alimocny to you in your lifs?
ilhA Um, it was my sole source of income, I am -- have
4 | ehildren liwving with me, not just Jodo, but adult children.
2 | It's very, very important.
g (D Other than his alimony payments, and, and we can throw
7 | in the $1500 in child support, did you have any other means
& | of money coming dnto your accounts to help keep you and the
8 | kids afloat?
10 | A Ho.
m|Q Were you completely reliant upon him and the alimongy?
12 | A Yeg .
13 | & And were you basically completely reliant upon him for
14 | the last 15 years of your marriage?
18 | A Yas,
18 | Q I mean, you weren't working at that tim=?
iTl A o
B0 So, whatever was being generated and spent, and the
19 | trips, and the country clubs, and the cars, that was all
20 | exclusively from Curtis and his work as a surgeon?
21 | A Correck.,
21g As you loock at your life now to where it was in 20 --
23 | in June of 2019, is your lifestyle any really, is it really
24 | different in any way, shape, or form?
E | A Hot particularly, no.
Filed: 1/23/2025 1:59 PM CST Lincoln County, South Dakota  41DIV19-000018
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1 |e Iz it maybe a tad easier with your kids just continuing
2 | ko get older?
3 |A Correct; Yyea.
4 | From a need perspective, are you, do you 3till need Che
B | alimony from Curcig?
B | L YTes.
7|0 Do you have any other sources of revenue that would coms

B | to keep you afloat without it?

8 | A T do not.

e I Il Have you done anything on your side of the eguation that
1 would give rise to why alimony should go away?

12 | & Ag far as I kEnow, to.

13 | o You're not hers asking that the court increase it, are
14 | you?
15 | A I am not asking for afd increase, Oo.

e | g Ara you simply asking the court to have Curtis pay what
17 | Curtis agreesd to pay?

18 | A Correct.

19 | Q If vou look in the small exhibit book, yvep. If wa look
20 | at Exhibit A, what iz Exhibit A%

21 | A Yeah.

i What is Exhibit AP

22 | A Um., Exhibit A ie looks like, um, a description or a list
24 | of my monthly expenses,

25 | Q aAnd as you put Exhibit A together, what, what were some

pp. 191
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i | of the things you did to compile the information and figure

2 | out what was going to be in some of these various categories?
4 | Lat®a start with maybe some of the easy ocnes.

4| A Okay. I mean thie as far as I went to, I mean, I know

5 | most of them by heart, but I mean, yeah, I went to my bank

€ | statements, and went through and highlighted what each of

7 | them were. I, you know, went on to where I pay cnline, and,
8 | ah, locked them up.

8| Q And let's, if we work at Exhibit M, and if you go to the
10 | very last page, in the upper right hand corner, there's a

11 | statement pericd for that bank statement. What ia that

12 | statement period?

13 | A It is April 20th to May 21st.

14 | @ And then if we go to the very first page of Exhibit m,
15 | what is the statement period for that statement?

16 | A It would ke January 24th and thzough February 22nd.

17 |0 And I'm not going to take the time to go through them,
18 | but are the statements for the other sonths between the snd
19 | of January to the end of May, are they also included within
20 | this exhibic?

21| A I believe go, ves,

22 |0 How, if you just quickly thumb through, there appears to
23 | be a lot of highlighting on thess statements.

M| A Yes.

& |0 I know you juat refersnced this, but who did that

mlle & 182
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highlighting?
A I did,
Q2 Angd to do that, did you actually sit down and pull these
statements out and literally go through them line by lina?
A I did.
s And then at the bottom there are numbers and then

highlights. Do yvou see those?

A I do.

o And 1f, and if these pages were in color.

A Umn~-bam,

Q How many different highlight colors would we maybe see?

bl

Om, probably Live.

2 And as you wers caing through them, what was the point
that you were using different highlighters to capture
different things on these statements?

A Um, I wags just trying to break the spending expenses
into categorles, so that it was easy to reference for
everyona,

o ind when you put together the budget, which is Exhibit
A, were you heavily relying upon your review of all those
gtatemants that are Exhibit M?

E Yes.

8] And at the end of your monthly budget, what is the
total?

A U ==

App, 1893
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1 ] -= on Exhlibit A?

2 | A On Bxhibit A. I don’'t think I have a total on mine.

8 |Ch, T do. I'm soerry. It is $14,008.74.

4 | Q Now, we -- did you exclude some obvioius expenses for

& | your minor daughter?

6| A Mogst definitely.

T Q For example, she goes to school at O'Gorman?
B[ A ¥Yes, oshe does.

8|l And who paye the tuition for O'Gorman?

0| A I pay the tuition for Q'Gorman.

" | g But have you set that aside and that's not included here
12 | on the monthly expenssa?

13 | A Om, I don't believe it ia on this page.

14 | © And cther expenses for ycur daughter, have you alsoc

15 [ excluded those, so they're not necessarily reflected on this
18 | document?

17 | A Cn, ves, a lot of them,

18 | Q Ckay.

19 THE COURT: Can I ask a clarifying question? ISu, are

20 | you saying that your daughter's not included in the, say,

M | Five to six lines in the bottom?

22 THE WITKESS: BShe is, she is included in those, yes.

13 MR. TOBIN: Well, we'll, we'll go through them.

4 THE WITNESS: Yeah. 5She's, she'as included in, in those.
5 THE COURT: You don't have to go through them. I qust

App, 1894
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1 | wanted to make sure from my end what --

2 MR, TOBIMN: -- sure.

3 THE COURT: -- what she's alleging she needs per month
4 | based en that for herself and/or daughter.

5 THE WITNESS: Yeah.

61 Q I mean if we look at the, the groceries, food, DoocrDash

7 | line. Do you see that?

9|0 And that's a little over 52000 a month?

11| e Now, did you arrive at that number by literally going

12 | cthrough your bank statement and highlighting thinge?

13 |a Yas.

4 | g When you buy groceries, and food, and DoorDash, are you
15 | the only one that's eating it, or are others?

Hm A Qthers,

1710 2nd who typically are the others?

18| A Um, well, Josephine, um, friends. We have, vou know,
19 | friends over a lot. Other, m' other children come over on a
20 | regular basis,

21 | 0 Sa, JoJo may be included in that particular mumber

22 | meraly because she's part of yvour household?

231 a Correck .

4|0 But when you went through your bank statementas, you were

spending approximately 52000 a meonth enm this general category
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of groceries, food, DooxDash?

A Correct,

0 a1l right. If you go to Exhibit B, would, would that be

your Verizon bill?

B Tas.

] And that's what you pay every month?

B Tt is.

0 Mow, does that include JoJo or any of your cocther
children on that particular billv?

A It includes all of my children.

g A1l right. And then if we go tc Exhibit €. What is
Exhibit €7

A Um, Minmehzha County Club stakbement.

THE COURT: Do you mean all four? I apologize. Do you
mean all four of your children like you're paying your 30
year olds Verizom bill?

THE WITHESS: Yes. They are supposed to.

THE COURT: Okay.

THE WITNESS: They're supposed to, they're supposed to,
they're supposad to pay me hack.

THE COURT: Sorry, this is odd for me to see that.

THE WITNESS: Yeah.

THE COUHT: So, I wanted to double check --

THE WITHNESS: -- no, and it's --

THE COURT: == if you meant all of your children.

&pp. 196
8
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THE WITRESS: That's., yeah.

THE COURT: Like all four of them, 0Okavy. Got it.
Thanks, Go ahead, Mr. Tobin, sorry for the interruption.

MR. TOBIN: That'as ockay. I will s8lip a note to your
children to set their expectatiome accordingly, Your Homor.

THE COURT: Much lower. Thank you.
] Exhibit C at Minnehaha Country Club. How long have you
been a member of Minnehaha Country Club?

R th, oy goodness. Um, I can't even tell you for sure, ah

Q -- but it goes well back even before the divorce
happened?

n Yeahh. JodJo has basically grown up there, yeah.

@ And then Exhibit C or D, would that be vour energy bill?
A Yes.

Q Bow, we have one bill.

B That is my gas. Oh, excuse me. D. Yeah, that ie my
gae bill.

8] Gag bill, I'm sorry.

A Um - hum .

¥ We have one gas bill, but when you went through your
bank statements to figure out what the average was going to
be, did you look at more charges per month for Midamerica?
A Yas,

Q And then Exhibit E that is your energy bills

App, 187
g
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184

2 |2 And the same, we have one here, but did you actually go

4 | through and lock at about five or six different months of
4 | payments to come up with that average?

B | A Yeah, I did. This one, this i3 actually low, veah.

B | 2 And then Exhibit F again, this is for your Sioux Falls

7 | Ucilicies, but you looked at multiples ta come up with the
B | averags?

g 1A Yep, wabter bill.

10 | 2 And then Exhibit @, that is the regisztration for your
11 | vehicle?

12 | & Yen.

13 | Q And that would show what you have to pay every year to

14 | Teregister iL every year?

i5 | & Carrect,

16 | 0 And then Exhibic H, ig that the bill Ffor your --—

17| A -=- Car insurance.

18 | O For the car insurance. How aoften do you pay the car
18 | insurance?

20 | A Um, twice a year.

b s And then if we look at Exhibkit I, is this a snapshot
2 aome accounts and your mortgage?

25 | A Um, yes, it is.

b I Sn, this looks like it was printed and, and captured

26 | September 1617

of

414 ]
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e Correct.
0 And as of September 16, in your checking account, how
much money did yvou have?
L 52972.38.
Q And how much monsy do you have in your savings accounts
A #4.02.
Q And then what waa your mortgage bal -- mortgage balance
ag of thar day?
A The mortgage balance was $287,118.77.
Q Then i1f we turn to Exhibit J, is that some addicional
information on your mortgage?
A Um, yeah. That's the breakdown, and it's my payment and
principal plus escrow and the balance.
Q And, and kind of the upper part, well, mayke more in the
middle, but it says that the duration of your wortgage ie
from Jamuary of 2020 tg February of 20547
A Teg,
o 50, Lhe marital house was scld in Jamary of 20207
A Correct.
Q Ard then did you then move and reside where you're
currently residing?
A Yea.
Q And when you did that, you took out a 30 year mortgage?
n Yes,

Q But for the alimcny, how would vou ever be zble to make

ﬂqem 189
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these mortgage paymsnts?

A

Q

A

T would noi.

And then if we turn to Exhibit K. What is Exhibit K?
That would be my car payment.

And your car payment ia almost 700 a wmonth?

Yeg,

And you have almost §11,000 remaining on that?y

Yes,

How, the other items that are on your budget, Exhibit A,

for example, wvour, vour medical insurance?

| &

e,
g We have that at $530 & month?
R Yep, correct.
g And whio do you have your medical insurance Chrough?
A Um, you mean as far as hogpital, Sanford, Sanford
Health,
[} And then you'wve got dental insurance, wvision insurance,

and then you alsoc have various prescriptions that total

almost 5630 &2 momnth?

A

Q

Correckt,

But the other items in here such as your travel, your

personal care, your clothing, groceries, the numbers that

ghow up on Exhibit A, that comees £rom yvou going throuch your

hanlk statements, Exhibis M?

=

Yoas.

App. A0
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T1a o, do you balieve that Exhibic A is a fairly accurate

2 | good faith effort to itemize your monthly expenseg?

3 lAa I feel like it iz a fzirly accurate, yes.

4 | Q If you logk in the other binder, if we go bto the very

& | end.

] THE COURT: In defendant's binder, Mr. Tobin?
) HME. TOBIN: 7Yas, Your Honor.

8 THE COURT: Okay.

9 {Exhibit 32 was marked for identification.]

w | Q Exhibit 32. Would these be a series of your bank
11 | accounts from U.5, Bank?

12 | A Yes.

13l D And again, if we look at the first page, the statement

14 | period is what?

16 | A Um, the statement pericd is December 22nd through
16 | January 2374,

17| 0 And then if yvou go to the end of Exhibit 32, what is
18 | statement period?

1% | A It is April 20rh through May 2ist.

20| @ A1l right. 8o, we have roughly five or six months’
21 | worth of atatements, and they're for you?

22| A Yea .

23 ME. TOBIN: Your Henor, we would offer defendant’'s
24 | Exhibit 32.

25 MS5. MOORE: MNo objection.

the

Japel
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THE COURT: Defendant's Exhibit 32 will be admitted ia
to the record without objection from the defendant.

(Exhibit 32 was admitted into evidence.)

THE COURT: I don't think I'*wve ever said that before,
and I Just had to s=ay it. Go ahead and continue, Mr. Tobin.
Q At the wvery bottom right hand corner, there is what we
call a Bates number, and it saye Janelle, and then there's a
geries of numbers. That's in real small prints so you're
going to nesd your glasses.

I Al vyes, cn, oo the firat --
Q ¥ep. They're on everyons now.
B Yap.
Q So, if you page ahead to what I'm going to call page
thres,
A Ckay .
o At the very tep, it'e the account summary for the
statement from December ‘22 through Jamuary ‘237
A Yes.
o Ckay. And this account summary is tracking in sunmary
form all the deposits and then all the card withdrawals,
other draws and checks thab are paid?
o Yes,
Q Okay. 8o, you're beginning balance was what?
A Om, =T71&6.25,
i And then the deposits and credits totaled how much?
pp. 22
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.} 16,000 and 722.16.
Q@ End of that would almost all of it consist of the
alimony and the child support that you received?
A I would say yas, almost all of it.
Q And then as we go through all the withdrawals, what was
your ending balancae?
A 5806.94.
Q 8o, in that particular month, which includea Christmas
and MNew Years, you went through roughly almost $16, 7007
A Correact.
(o] So, as we look at that then in comparison to your budget
from that particular month, your budget's a little low?
A Yos,
Q Okay. Now, if we page ahead to the next menth, which is
page eleven with that littla print im the bottom.
A  Okay.
o} That statement period is from Januwary 24 to Pebruary 227
A Yas.

g And om that account aummary, wWhat was your beginning

balance?

A 80E.94.

2 What were the deposite and oredits vou received?
i thm, 1°%,081.

o) And then what was your ending balance?

A 190.93.

App, A3
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180
11 Q Eo, in that particular month you went through a little
2 | ovexr B17,0007
i | A Yas,
4| a S5c, again, that is a little higher than your budget?
6 | A Yes,
B | g Wow, what would be some things that you're going to do
7 | every month, and I'm thinking of O'Gorman that would maybe
B | start to impact this that's not on your budget?
B | & Oh, my goodness.
10 | @ Well, let me ask you this, do ycu pay the tuition?
i B p=1=
12 | 0 Do you pay that monthly?
13 | A Yeg,
14 | @ Putting meney in her lunch account?
i5 | A Yea.
16 | Q Paying for some dance activities?
1w | A Yam,
18 | © Okay. PBut in that particular menth, again, what you
18 | actually went through is a littcle higher than the budget cn
20 | Exhibit R?
21 | A Yoy,
2| g Okay. Let's page ahead to page 19, and thar's the
23 | statement from February 23 to March 21, and again, what was
24 | your begimning balance?
B | A Um, my begimming balance was 190 83.
Filed: 1/23/2025 1:58 PM GST Lincoln County, South Dakota  41DIV18-000018
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191
1 | @ And what was the total amcunt of the dsposits and

2 | credits?

3 |A Un, 16,823.58

4 | 2 And then what was your ending balance?

5 | A S58T.&84 .,

B |Q 80, in that particular momth, again, you went through,

7 | approximately, 515,0007

B | A Correct, yas,

8 [Q Now, just so wa're all, I doen't think it's really in

10 [ dispute, but if you looked a little furthsr down on that

11 | page, there is a deposit on February 2% of 813, 5007

12 | A Yes.

13 | Q &nd is that the alimony you received?

14 | A Yes, it 1is.

15 | @ And right below it is an electronic depogit from the

16 | South Dakota DSS for 515007

iT | A Yes.

18 | @ And ig that wvour child support?

19 | A Yeas, it is.

0 | So, the aliwony and child support are definitely hitting
21 | this acecount every monkth?

22 | A Yaag,

21 | g Okay. I'm going to do this just a couple more times, so
24 | let's page ahead to page thirty.

2% |2  oOkay,

an Fl
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a2
Q And that’'s from the end of March te April 19ty
A Yes.
Q And again, you beginning balance waa?
A S587.64.
Q And the deposits and credits total what?
A §18,105.08.

(% Aand your ending balance was what?

B 571%.176.

o] o, about 518,000 that manth? Correck.

A Carrect.

Q And then if page ahead to page thirty-elght, that‘s the
statement from the end of April to the and of May?

A Yes.

] and, again, what wae your beginning balance?

A &71%,76.

ba] The depoaits and dredits totaled what?

A 16,762 _B5.

Q And your ending balance was what?

.8 281,25

Q S0, in that month, agaln, you went through over $15,0007
A Yo,

Q So, when we logk at your budget, sometimes when we get

in these sorts of proceedings, people like to really inflate

. their budgets, and make them loock ag hesawvy as possible, but

in this particular case, your budget that vou've set forth

App. A6
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1493
! | exrying te capture primarily the expenses for you, it's just a
2 | little over $14,0007

3 | A Yag,

4 | g You're actually going through even more money than that?
8 | A Yag.

E | Q Janelle, I'm gonna have you look at, Exhibit L. vep, in
7 | the small binder, corract.

E | A Okay.

8| Before I turn to BExhibit L, we just loocked in & summary
1¢ | fashicn at about five or six different moothe’ weorth of

11 | statementa. Do you believe that the spending that would be
12 | captured on those statements would be any materially

13 | different from what you were spending back in 2019 when the
14 | divorce was resclved?

1Hm | A Ho, not really.

16 | @ I mean did you think, I mean, I'm sorry, did you think
17 | about when the divorce was resolved to the pregent, has there
1t | been any material increase or decrease in your lifestyle or
15 | spending?

0| A Ho.

s I I o Does it remain pretty much the same?

2| A Yes.

23 | Q How, if we turn to Exhibit L, Ezom what -- what's your
24 | understanding of what Exhibit L is?

25 | A Exhibit L is the summary synopsis of my retirement

KT
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1 | account.

2| Q and the beginning balance on this statement, what does
3 that total?

4 | & Um, 3587,006.05.

8 | @ And this statement up at the very top captures what time
8 | pericd?

7 |1A July 31t through August 30t of this year.

8|0 New, if you turn to the seccond page, that total amount

8 | is compriced of six different accounta, do you see that?

10 | A Yes.

11| Q And the top one, you should probably fust close it

12 | raght; it's got §0.35 in ie?

3 A Correct.

M| Q But the others have the value that then totals the

1% | 5B83,9617

1w | A Yes.

7| @ Do you bave any other accounts, retirement accounts, or
18 | investment accounts beyond what is showed here with Raymond
18 | James on BExhibit L?

20 | A No

A | a So, this $583,000, would represent what I call your neast
&2 | egg?

23 | A Correct.

2|0 8o, other than this account and any equity that you will
25

elowly build over time in your house, do you have any other

20
Filed: 1/23/2025 1:59 PM CST Lincoln County, South Dakota  41DIV19-000018
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1 | meaningful assets of any kind?

2 | A Ho,

3| Q When Dr. Peery did not make gsome payments, what -- 4id
4 | you have to draw on gome of those accounts to continue to

5 | maintain your lifestyle?

B | A Sadly, I did, yeah.

T1lQ And if you turm to Exhibit R, Exhibit B is an IRA that
B | is one of those five accounts we just locked at on the other
9 | exhibit. And down under the activity under this statenent,
10 | 4id you have to make a withdrawal?

| A Yes.

12 | Q And how much did you withdraw for this statement?

1a | A 1e,000.

4 | Q And up at the top, what is the date range that this

16 | stateament cowvera?

18 | A July 318 through Augugt 210th,

17 | & And on the year-to-date, how much did you have to

18 | withdraw from that IRA?

W | A 39,000,

ol B And why are you having to withdraw funds out of vour IRA
21 | from your nest egg?

2 | A Because Curtis, ah, didn't pay me.

23| Q To access the funds in your IRA, deo you know, are you
24 | going to have to pay penalties, and taxes, and other itens

25 | like that?

an Fl
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A I aksolutely am.
Q When you had bto access those fupds, did vou find that to

be a difficult, or drawn out, or, or challenging process?

£ Ho.
2 I mean, did you work with your professional advisors?
A I did.

Q And they assisted you?

A I did, yes.

Q Now, you'wve sat here today, and you've seen the
docunents where Curtis and his retirement vehicles has akbout
4350, 0007

A Yes.

Q Do you beliewve it's fair that you have to cannibalize
and =at your nesgt sgg because he is not providing che momey
on the alimony that he agreed to and that the court has
ordered?

- Um, say that ons wore time? I -- say that again.

Q Do you believe it's fair to you that you have to use up
and cannibalize your nest agg to meat your neads because
Curtiz won't make the alimeny obligatices he's reagquired to
pay?

My No.

g How doeg that make you fasl, knowing that you've got a
nest egg that's a finite amount, and you're having to

cannibalize that because Curtis won't keep his word from what

App, 210
g
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he said and signed on June 1% of 20197
A Well, it's a little frightening, and, um, quite
honestly, it's teaching me a very valuable leasson.
Q Tou're 547
B Yes.
L+ End under the terms of the agreement, you would receive
apout another yesr and a half at the 13,500 lewvel?
A Correct.
That would go until January of 262679
Correct.
And then after that you would get nine years at $70007

Correct.

o o2 D P D

80, 1if we do that math, how old will you be when
Curtis's alimony obligation ends?

A I'll be 64.

L4} ¥You're essentially at retirement age?
A Yag .
o Was it your plan when you resolved your divorce that you

werse basically going to live on the alimony to keep your
standard of living what it was and postpone dipping into the
nest egqg for ae long as possible?

A Ted.

Q And your basic like for your adult life, the, the cnly
years vou meaningfully worked were aboub six years early in

vour marriage?

App, 211
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1 1A Yea.
2149 Ag you sit here, do you have any idea what your Soclial
3 | Security benefit will be?
4 1 A Mo,
3| Q Do you expect it to be very much?
B 1A Ho.
Tla So, as you look forward to your twiligat years, like I
B | like to call them, what do vou bellieve was the necessary
8 | thing to make to mest, to make your ends meetb Ln those
10 | ewilight vears?
1M1 | A My retirement account.
i2 | g If hypothetically, if, for at least a couple monthe,
13 | Curtis paid 3500 a month?
1 | A Yes .
16 | O And for eapy math, 1f we just gay that's a $10,000
16 | deduction or reduction inm what he's supposed to pay, and if
17 | he doesn't make those payments, and let'm say he only makes
18 | the 3500 going forward. 8o, vou're not gettinog the
18 | additiconal 510,000 for the next few ysarse? That would be
20 | 120,000 that you would not be receiving from July of 2024
21 | £ill July of 20257
22 | & Yes.
23| g And if you wanted to maintain the standard of living
that you've maintained for the last 25 years of your life,
25 | well, you have to then access your nest egg and pull out
Janale bop. 212
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120,0007

2 | A I would aksolutely have to.

< And then 1f we just continue to do that math out inte
4 | the future. How long will that nest egg laat?

B | A Mot wery long,

g | g When you reselved the divorce?

TR Yas,

B |9 Ard yvou knew these pavments were going to be made for 15

g | years?
10 | & ¥ano.
" |0 Did that give you some confidence and some szecurlty,

12 | knowing that the nest egg would then be there for your

13 | twilight years?

4 | & It did,

15| 0 What do you recall, Janells, about the monsy vou

18 | received for alimony in July of thie year?

17 | & Om, in July this year, um, I recall getting a check f[rom
18 | Curtia. I nermally do, didn’'t gopen it right away, um, went
18 | to the bank the end of tha month and tried to deposit it.

20 | Well, firat I ghould say I guess the bank and I opened ik and
31 | noticed that it was for 75 hundred, 7500 instead of the

22 | normal 14,500, and deposited it, tried to deposit it, and the
21 | bank told me that I would not be able to daposit the check.
4 | Q And did the bank give you any explanation as to why that

26 | check could not be deposited?

Fd
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1 | & They said I need to contact the perscon who had the check
2 | drafted,

3| o And did you have pome communication with Curtis about

4 | that $7500 chack?

5 | A I did.

€ | O Did that copversation or communiication invelwve as to why
7 | it could not be depogited?

E | A Um, it did. Dr. Peery, Curtis told me that it was an

& | error on the bank's part and that he had no intention of me
10 | cashing that check.

i1 | @ Were you ever able to cash or deposit that 57500 check
12 | for July?

13 | A Hao.

4| Q 0Did you receive any other monies from Curtis for July to
15 | make up, or substitute, or otherwise mest his alimony

16 | cbligations for July?

17 | & Mo, not that I recall.

1% | g But he gpecifically communicated te you that it was &

19 | bank error, and he had no intention of making that payment?
20 | A Correct.

21 ] ind then for Auguast, did you receive any money for

22 | alimony?

23 | A I believe I received 53500.

241 aQ Did you ever agree to forego alimowy im July or omly

25 | accept 3500 in August?

App, 214
g
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I did not.
And then how much did you recelve for September?
I believe 3500 again.

80, as you sit here for the monthe of July, August, and

September, you've received a total of 7000, and not the

13,500 each month that was legally, legally regquired?

A

Q

Lorrect.

And te make up for that shortfall, you had to access

funds in your nest egqg?

A

Q2

I did. I had, yeah. I was not prepared.

A you sit here today and leck into the reasonably

foreseeable future, do you anticipate any meaningful change

in your budget and your need for the alimony?

=% Ho.

Q ¥ou're gonna continue to have your mortgage well into
the future?

A Yes.

Q You're gonna continue to have to pay for your health
insurance’?

A Yes,

Q You're going to have to continue to pay for your
vahicle?

r Yeas.,

4 For the insurance cn the wvehicle?

B Tes,

ﬂwﬂqﬂaplﬁ
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o and all the other expenses and itema that we notad on
your, on your budget, Exhibit A?
Y Yes.

ME. TOSIN: That‘'s all the questicns T hawve, thank you,
YTeour Honor.

THE QOURT: All right. Thank you, Mr. Tobin. A&ll
right. Cross-examine, Ms. Moore.

MZ. MOORE: Thank vou, Your Honhor.

CROS5-EXBMINATION

@ (BY MS. MOORE} Ms. Rabenbery, the two bindere that you

have in front of you, if you could please grab the larger cne
please, and then turn to Exhibit 1. And once vou're there,
please let me know and then I'll give you more details.

A okay. Okay.

Q Thank you. Mr. Tobin asked you a series of gquestions
with regard to the mediatlon that cccurred in this case,
gorrect?

A Correct.

Q and he asgked you a series of gquestions about the
division of the asssts and che debts of the parties in
additicon to the alimony discussions, cotrect?

A Correct.

9 As far as the divisien of the parties’ asgets, ls that
also included in Exhibit 1 to the beat of your knowledge?

A To the best of my knowledge.

App. 216
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2 | flipping through it. I'1ll, TI'll try te make it easier.

203

Ap

3 | far as what you and Curtis owned during the marriage, Chose

4 | ware divided as part of your divorce, correct? Buch as your

§ | home, for example?

G | A Yes.

Tlea And pursuant to the stipulation and agreement, you
8 | agreed that you would sell that home, and that you would
8 | divide the proceeds equally, correct?

10 A Ve,

11 o And until such time as the house was sold, Curtis paid

12 | 519,250 a month to ensure that the mortgage was made,
13 | correck?
14 A Correct.

15 | 2 And, in fact, you asked, ah, that you be given

18 | approximately six monthe in the home to ensure that you could

17 | build up credit Eor a credit history that would have then
18 | enabled you to look at purchasing your own homa, correct?

12 | A I dom't recall that, but.

0 | Q QOkay. If it =ays that in your agreement, would you hawve

21 | any reascmn to digpute itb?

22| & I guess not, no.

2310 Thank you. In addition to the house, Curtis also had a

24 | retirament account through Sanford, correct?

25 | A Yaa.

Japel
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1 |Q And I'll have you look at page eight of Exhibir 1,

2 | please, specifically, Bection 13.

3 | A Page eight of Exhibit 17

4 | @ Yes, please.

5 | A Ckay .

6 | D and I'll have you look at Section 13 at the bottom. Do

7 | vou aee that?

B | & I do.

alp And that's labeled retirement accounts and investment
10 | accounts, Correckt?

1 A Correct.

12 |0 2nd in that it would be five or six lines up from the
13 | bottom indicates that as part of the divorce you received
14 | purguant to an order 5465,69%7 Erom that retirement accountc,
15 | correct?

16 | A Correckt.

17 | © And you did in fact receive that?

8 | A& I 4id.

19 | g and you had some other investment accounts with Raymond
20 | James; is that correct?

21 | A Correct.

2| 0 And you also received two out of the three ol the
existing accounts there, correct?

24 A Correct.

| D And in addition to that, ah, Dr. Peery continues Lo pay

Fd
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1 | for a life ipnsurance policy om which you were the designated
2 | beneficiary in the amount of 5750,000, correct?

3| A I don't believe that's correct anymore. I can't

4 | remember exactly, but at one point a couple years ago Curtis
5 | told me he dida't [eel hea ghould pay for that ammore, and I
B | believe I took that over, I mean..,.

712 And you're talking aboub --

8 | A == BUIe.

g | Q And I apologize, I didn't catch that last part.

M| A I, I guess I'm not sure.

1| You're not sure as you sit here today, but you would

12 | agrea with me that the stipulation and agreement contained a
13 | paragraph relating to that, corrceck?

14 | & I belisve s0.

15 | @ And if he represents that he hae, in fact;, paid those

16 | amounts, do you have any evidence to the comtrary, as you sit
17 | hare?

1@ | A Ho.

19 1 Q So that was also provided for yvour benefit here,

20 | correcc?

21 | A Carreck.

Q And as it relatea to the specifics of the spousal
gupport payments, you would agreé with me that there were

certain conditions under which those payments would

BOE B B

terminate, correct?

Janalke App. 118
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1T | A Correct.

2| @ 8c, by way of example, if you were to ramarry, he would
3 | no longer have an cbligation to pay alimany?

4 | A Correct.

6| Q If you and a significant other decided to live together,
€ | whether in your home or the cther person's homes, the

7 | obligation would terminate, correct?

| A Corract.

2] Q If either one of you were to pass away unexpectedly or
10 | earlier chan obviously one would like, the obligaticn would
11 | terminate, correct?

12 | & Corrackt.

13 | @ Ard also in the event that Dr. Peery ever realized a

14 | certain percentage of monies on a2 patent that he had, if he
15 | ware to receive a $1,000, 000, that chligation would

16 | terminete, correct?

17 | A Correct,

1% | Q Ba, is it fair to state that at the time that this

18 | agreament was mediated, you underatood thatb certain

2 | eiroumstances might arise in life wherelrn you weould net be
21 | guaranteed 15 years of alimony?

2 | A I am, to he honest, 1 knew, um, I put that in there

23 | about the patent, buc I belleve we both Knew that that was
24 | probably never going to come to fruition. I think all of us

25 | did when we were mediating thet day. So, no, I, when I went

Filed: 1/23/2025 1:59 PM ST Lincoln County, South Dakota  41DIV19-000018
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1 | intoc the agreement at mediation, I was under the balief that,

2 | you know this isg what I was going to get for this number of

3 | years,

4 | Q But nevertheless you did agree to the inclesion of those

5 | particular items that would terminate alimony?

& | A I did agree to that, T apologize.

T\ And I apologize, I don't mean to talk over top of you,

% | A Eorry.

16 | O hs far as your marriage, yvou talked about having

11 | edugation in the area of a dental hygieniet, correct?

12| A Correct.

13 | @ Does that job require continuing education or traiming?

14 | A Yeg, it does,

15 | Q Have you kept that up over the yeara?

% | A I have not.

17 | Q Could you do =0 at this point?

18 A I could not.

189 | Q Why not?

20| A Um, when we were going through the divorce procesdings,

21 | we looked into that. I looked into that. We talked be the
21 | professors and my license had lapsed many, many years before,
23 | and, and I would have to go back to take college courses

24 | again. To be -- to practice;, I'd have to basically start

25 | owver to practice hyglens at that point.

Filed: 1/23/2025 1:59 PM ST Lincoln County, South Dakota  41DIV19-000018
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1]@ Okay. Ie that socmething that's palatable to you at this
2 | point?

ala Hum, I don't know, it might have to be.

4 | Q Have you worked at all since the divorce?

B | A I have not.

g | Q Have you looked for employment in any field?

¥ | A I nave not.

B |0 Since the divorce?
B | A I have not.
0 THE COURT: I'm sorry. I'm just going te have to ask

1 | you to wait to answer until she's done wlth her guestion --
12 THE WITHESS: ©Oh, sorry, okay.

13 THE COURT: -- and then we don't talk over =ach other.

14 | That'as okay.

15 | Q Some of it is my cadence, too. I tend to pause & little
16 | bit, but I'll try to do my best not to talk over top of you.
17 | A Ckay.

8| 8o, thank you. 8o, you haven't pought ocut any

19 | employment in any field since the time of divorece?

0 | A I have not.

n| o Do you have any plans to do so¥

i2 | A Um, at this point, no. HNot while, yeah, no, not with my
23 | daughter at homs. Ho.

4|0 And she's a senior at O'Gorman Lhis year, correct?

5 | A She is, um-hum.

Filed: 1/23/2025 1:59 PM CST Lincoln County, South Dakota  41DIV19-000018
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2 And will be graduating in May, approximately, of next

Year?
A Yes.
2 Ay reason bto believe she's not in good acade=mic

standing that she won't graduate?

! No.

o ind then do you expect her to go to college at that
point in btime?

z I do.

Q ind ac at that point she mosgt likely, at least for che
academic vear, would be moving out of your home?

& Yes.

0 Me. Rabenbary, I'm going to turn you back to the smaller
binder, please. MAnd if vou could open it te Exhibit 5,
please. I want to walk through some of the specific line
items with you, and my apologles if you testified to this
earlier. I wanted to make sure I caught ik correctly, as it
relates to the Zar insurance, for which vou have denominated
£112.32 par month?

L Yas.

0 Did you indicate whether that amount includes insurance
only for you or is it inclusive of otherg as well?

21 It's only Lor me.

] Okay, Thank vou for thac. &s far as the Verizon line

item for the cell phone, I believe you indicated that your

App, 223
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children are supposed to pay you back for their respective
shares of that monthly bill, Do your children, in fact,
raimburse you for that?

B Un, some of them do, and some of them not so much,
gome of them don't.

Q 8o, is it fair to state you'wve contimied te pay it
regardless of whether they compensate you for 1t?

B tm, it's a litrle more complicated than that, but yes.
Q hnd how long have you been paying those expenses for
them?

A Um, since Curtis and I divorced.

Q SE, no change, in any svent, since the time of the
divorce you continue to pay their cell phone bills?

A I -- the Verizon bill is less expensive for everyons,
So, we're all on a family plan. BSa, we decided that they
would each pay me individually for their portion of the bill.
Does that —- do each of them always get that paid, no.

Q But you did make the decision o contimue to pay the
bill irrespective of whether they pay your

A I, I quees, yes. 1It's not that, it's not that aimple,
but, yes, yes.

% Okay. There's a line item for Country Cluk on here in
the amount of %1712 per month. Is that Minnehaha Country
Club?

A Yas, it is.
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1|0 Okay. And as far as that £1712 per month, what does

2 | that consist of?

O - Abh, food. Entertainment. Golf, tennis lessons.

4 | Q Iz it primarily food and activities as cpposed to a

§ | membarship Faa?

g | A Un, no. There is a membership fee included in there
710 Okay. And do you know how much that membership Fee is
g2 | per month?

8 | A Wwell, it's, um, & couple thousand dollars every,

it | quarterly, every thres months.

11 | @ So, annually, we're looking at what for the membership

1d dusa?

211

13 | A T can't ewvenn, It's not, I don't even want to guess. I

14 | don't have it in fromt of ma. Tt just changed.

15 | Q Okay. And sc the membership fee does not include food,
16 | correct?

17 | & Nao.

18 | Q S8a, if you go ocut there and dine in the restaurant, ox
19 | git in the bar area, you're golng to incur a biil on tep of
2 | what you pay to be a member at Mimmahaha County Club?

21| A Yes, We have a food minimum, buk ves.

X |9 Ckay. And in terms of the activities as well, ah, do

23 | you have, what kind of membership do you have? Do you have a
24 | full certificate membership with full acceas?
25 | A I have a membership that I had with doctor, I keep
anelle App, 725
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sayving doctor with Curtis.

THE COURT: We're juat recording the proceedings.

THE WITHESS: Yeah, I'm sorcy.

THE CODORT: So then it megges it up if we need a
transcript.

THE WITHRSS: Yeah, I'm sorry.

THE COURT: That's okay. Go ahead and continue your
answer at this point.
A No, repeat your gquestion.
Q Okay. This is a tough way to have a conoversation. I
fully acknowledge that. As far as the membership type that
you have at the country eclub, what all doss it include?
A It is coneidered, it's called a social plus membership,
and it includes, you know, any social activities. It
includes pool. It includes some, & little bit of golf, and
it includes tennis.
Q Do you consider a country club membership to be
necessary?
A Um, and for me, yes.
Q Why?
A I do, I mean, um, lt, I don't aven know if I, when
Curtis and I, um, divorced, it was the ome place that I could
continue to go that I knew I was not going teo run in te him
and whomever he was with. 8o, it, it wag inportant to me at

the time, and it was very important to mwy children. Thay,

App, 276
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1 | vou know, they weren't out there just becauss I started the
2 | ocountry club or joined when -- after our divorce. They"ve
3 | been out there frem -- for years.
4 | o At the time cf your diverce, how many of wvour children
5 | wers atill under the age of 187
B | A Umn, I can’t remember, if Ceceila was 18 yet., I, I'm 3o

7 | nexrvous. Someone do the math for me. She's 24 now, s, um,
8 | Jodo,

al|g Okay. 8o, as far as then your other children taking

10 | advantage of the club, they would have besn adults at the

11 | tima, correct?

12 | B Yes, if they are on, yes, thay're on my membership until
13 | cthey're 23.

14 | Q Okay. And so you'd be paying for their bensfits out

15 | there as well?

18 | A Correckt.

17 | @ Would you dispute the fact that if you relinquish your
18 | pountry club membership that that would say you an

19 | appreciable amount of money cn an anmual basia?

20 | A No.

21 | Q S0, you don’'t chink 51712 --

22 | A -- no, I'm saying, yes, it would. I mesan can you ask me
23 | the guestion again? Go ahead and say it again.

4 | Q Sure.

m A S0, I can make sure I'm anawering correctly.

T
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11 & sure, Thanok you. So, as far as the 51712 that you're

2 | spending per month at Minnehaha Country Club, would wou agrea
d | with me that if you relinouished your membership, that would
4 | be a gignificant savings bto you on an annual basia?

E | A Yea,

8|2 Is that somethine you're willing to dow

A Tm, nao. I mean, again, I mighet if I have to.

B | O ¥You have a line item here for groceries, Iood, and

9 | DocrbDash in the amount of £207E. Do yvou consider food to be
10 | whar you would consumer at home or does that include

11 | restanrants and eating oub?

i2 | & Um, a little bit of koth.

13 | O Okay. 8o, how does that differ than from the next 1ine,
14 | which ineludes entertainment, lift, and restaurants for §$8307
15 | A Om,; actually, 1it, it deoesn’t really. I mean it could be
18 | included in the, we just did 1t for breskdown purposes, I'm
17 | not sure, but yeah.

18 | @ Ard then as I understood vour Lestimony earlier in

18 | regard to at lasst the categories of personal care, clething,
2 | ghosa, etcetera, entertaipment, 1ift, and restaurants, and

21 | groceries, food, and DoorDash. You do include Jo as being

21 | supported by those amounts?

23 | A Yes.

2|9 Aoyone else Lhat you include 1n those particular

2% | categories?
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A Um, yes. I mean I, my children live in town. I have a
cloge relationship with them, and children come over for
dinner. We go cut for dinner, spend tinme together, BSo, Yes.
o Okay. So, you would comsider these amounts, in other
worde, to include wmore than just two pecplaf?
A Some of them, ves
) When you say some of them, which ones?
I Um, I would say entertainment, restaurants, dining.
Q Okay. I was curious about clothing and parsonal care,

too, if there were more than two peosple involved in those

categoriea.

A Ha.

0 Okayy.

A No, not unlesg I mean it's, I mean, sorry, I'm just so

frazz -- it's, I am a mother. Are you a mother, Meredith?
2 I'm not.
- Ho, okay. So

THE COURT: I‘m going to shut this down. Cause we're
short on time, I'm going to have you kesp going with guestion
and answer style.

THE WITKESS: Okay. Ckay.

THE COURT: I understand you're nervous.

THE WITMESS: Okay. Yeah --

THE COURT: -- it's okay. Take a deep breath --

THE WITMESS: -- um, ik, it ==

App, 279
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THE COURT: =-- take a moment if you need to.

THE WITHESS: Okey. It's just =--

THE COURT: Do vou need a brief recess?

THE WITHESS: Ho, I don't,

THE COURT: Okay.

THE WITNESS: 1It, it‘s just hard to, some of these to
anewer exactly ves or no, but I will try.

THE COURT: Okay.
Q Let me ask you a different gquestion. &8 far as
everything that’'s listed on Exhibit A, vhich you'wve
represented to be actually a lower estinate of your moathly
expenses, ao I understand it. Do you coensider all of those
icems, and all of those amcunts To be necessarys
A Yeg,
Q Ms. Rabenberg, I'm going te have you switch back to that
larger binder, please.
I Okay .

{Exhibit 32 was marked Eor identification.;
Q And I'm going to make you flip all the way to the back,
ie's Exhibit 33 or Tab 33, please. And is this a copy of
your Capital Cne credit card statement {hat your attorney
would have provided te me earlier this year?
A Yed.
g and the date on this, if you can s=e at the top, ie

December 18tE, 2023, to January 17", 2024. If you nesd your

. 1/23/2025 1:59 PM CST Lincoln County, South Dakota  41DIV19-00001

App, 730
g

- Page 1037 -




TRANSCRIPT OF MOTION HEARING (SEALED};: 9-27-24 Page 217 of 252

-

12
13
14
15
16
17
18
19
20
21

22
23
24

25

Filed

217

glasses, by all means, please put it om, It's small.
A Mine is, mine says February 11t, No, I'm sorry. Excuse
me, yes, you're correct.
Q2 Thank you. &nd I understand February 11t is the due
date for the required payment, o but we'ra talking about
this would have been the time point, time peried for December
18t through January 17%%, 2024, correct?
A Correct.
Q And so what was the balance at the time of this
statement?
A Um, previous balanee, 23,239.39.
g Do you know as you sit here today what your balance is
on that credit card?
A I deo not.

M5. MOORE: Your Honor, I'd move for the admission of
Exhibit 33,

THE COURT: Any objectioma, Mr. Tobin?

MR. TORIM: Mo, Your Honor.

THE COURT: All right. Exhibit 33 will be admitted in
te evidence without obhjecticn.

MS. MOORE: Thank you.
Q Msz. Rabenberg, do you generally carry a fairly large
credit ecard balance like that?
A Om, yes.

g And is that something that would be consistent with the

F
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1 | tima of your marriage as well?

2 [ A End, yas.

310 €0, and I, I heard you to testify you really haven't

4 | changed your lifestyle, or your spending habits since the

5 | time of your divorce, corract?

6 | A Correct.

71 e Ms. Rabenberg, would you agree with me that when two

8 | people get divorced, the expectation is that they'll atart

8 | their peparate lives and essentially start two saparate

10 | households?

1| A Yes.

12| @ And a8 a result of that, both parties have two sets of
13 | expenses, or each party has his or her own expenses?

9 | A Yes.

15 1 O And things oftentimes change after divorce in terms of
1€ | one party’s abiliey te maincain a gimilar l1ifestyle: is that
17 | fadx?

18 | A I gquegs go.

1|0 And is it fair te state that in this particular case,
20 | you essentially want to concinue te live as if you were still
21 | married to Dr, Peery in terms of budget?

2 | & Om, I, I, I am, I have the money that he has given me
23 | that we divided at the diverce, during the divorce

24 | proceedings, or whatever., TI'm living my life the way I want

26 | to. I mean, we're not here because I'm asking for more. So,

F
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I'm not guite sure what vou're getting at.
o You want to continue to live the same life that wvou did
during the marriage?
A I wae, I've liwved this life for guite a while, yes.
Q And up until July of this year, you would agree with me
that Dr. Peery made all of che payments that were get foreh
in the agreement, correct?
A Correct.
o And he aleo made payments for your daughter's health
insurance?

n He was obligated to do so, yes.

8] But he made all those paymenta?

R I balieva s0.

2 Provided for an allowance for nery

A He, yves, because he wanted to, yes.

] And so —-

A == T didn't ask for that, yeah.

(4] And so in that regard, as a gensral matter, he lived up

to the bargain that he originally made under the agreement
until July of this yesr, correct?

A Yea.

Q Do you belisve that he is intentionally underemployed
himself to essentially get out from underneath his alimony
obligation to you?

A Um, he has made reference to me many timees that he

App, 733
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would love to come back to court to revisit this issue.
0 Do you believe that he has intentionally underemployed
himself Lo get out from underneath his alimony paymentt
) I believe that he left a wvery busy practice, and his
children and family to join something that he was not sure of
what his financial situation was going to he, Yeah, I, T
don't know. T don't know what his intentions were.
2 This wasn't the firset time Dr. Peery had congldered
joining private practice, corxrect? He had, in fact, had an
opporcunity during your marriage in approximately November of
20177
A I'm net sure what practice that would be. You'd have to
remind me.
Qo Certainly. BPo you recall discussicne about actually
buying inteo a practice in Lincoln, Nebraska?
A Um, barely.
v} But you den't dispute that that happened?
A I dispute that we may have had discussicne, um, it's a
formar college buddy of his, T beliave,
Q Okay. ©But you don't dispute that, that was just --
A -=- T don't dispute that there may have bean some --

THE COURT: -- you, you've got to valc --

THE WITHESS: -— LI'M BQ BOITY ==

THE COURT: -~ until she finishes answering or finishes

the gueation,

App, 734
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¥ THE WITHESS: My apologies,
z THE COURT: That's okay. That's all right. wWe'll just

3 | push pause and go ahead and —-

4 TEE WITHESS: =-- I, I =-
& THE COURT: =-=- ask it a --
6 | A THE WITHNESS: -- I, I don't see that.

7140 Okay. Bo you were familiar with the private practice

B | medel before?

a|la Um, scmewhat,

0| Q And I thirk weu alluded to the fact that this was an

1 | individual who owned this particular medical practice in

12 | Lincoln who was a college friend of Dr. Peery’s; is that

13 | coxzect?

14 | A If T recall scmething like that, yes.

15 | Q@ Ckay. And you understood at that time that it was

16 | posalble that his income would in fact decrease from what it
17 | was at Sanford, correct?

18 | A My understanding was the private practice model from

12 | when we were married, most of the practitieners that I lnow
20 | that were in private practice did considerably batter tham in
21 | a hospital setting.

22 | Q And what'e said understanding based on?

&2 | A Um, conversatiomns wich Curtis.

24 | Q In this particular case, do you recall why that

25 | opportunity to purchase into the privace practice didn’'t

F
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goour?
A I do not,
8! I don't have any further guestions for you. Thank you,

Mz. Eazbenbergq.
THE COURT: FHRedirect, Mr. Tobin.
MR. TOBIN: Very briefly, ¥Your Honor.

REDIRECT EXAMINATICH

] {BY MR. TOBIN) Janelle, some guestions about whether
yvou should give up the country club. Ah, I know we went over
this, but you and your family were members of the country
glub [or years before the divorce ever happened?

L Yoo,

0 And you've maintained the membership at the country club
post-divorce, even when Dr. Pesry still lived in Sicux Falls?
b Tas,

o And were -- when you were Ehinking about your needs when
you were getting this case settled in 2019, was that one of
the things amongst a whole lot of otherg that went into your
decision akout what amount you ghould accept in alimony?

R Tt was in my budget that they receiwved, ves.

0 Do you believe that you should have to give up and
gacrifice part of your standard of living because Dr. Peery
has made decisions to go from $890,000 in lncome o very
little?

i I do mot, no.

236

- Page 1043 -




RANSCRIPT OF MOTION HEARING {SERLED)} : 9-27-24 Page 213 of 25

10

"

12

13

14

15

16

17

18

18

P

23

24

25

ane|
Filed: 1/23/2025 1:88 PM CST Lincoln County, South Dakota  41DIV1 3-00001

223

Q Especially when he has 1.5 million of other asseta that
he can accsaas?
A Yeas.
Q You were asked if he lived up to the bargain. TIf he
lived up to the bargain, would we be here today?

M3. MOORE: Objection, that wasn't the guestion.
B Mo, we would not.

THE COURT: I'll sustain it. It was gualified a lictle
bit,
Q Did you understand that the bargain that was struck in
June of 2019 was alimeny for 15 years?
TEd.
Have we gome through 15 years of alimony?
Ho.

Do you atill need it?

» o ¥ o F

Yes.
MR, TOBIN: Nothing further, Your Honor.
THE COURT: All right. Any recrodsd?
M5, MOORE: No, Your Honor.
THE COURT: All right. Ms. Rabenberg, you go ahead and
step down from the stand.
{The witness was excused.]
THE COURT: And then, Mr. Tobin, do you have any other
evidence or witneases?

MER. TOBIN: No, Your HCQnor.

Bop. 25T
8
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1 THE COURT: Any rebuttal, Ms. Moore?
2 MS. MOCRE: No, Your Honor.
3 THE COURT: You guys proved me right. There you're done

4 | and it's only 3:40 or you proved yourselves right and proved
9 | ma wrong. I sald that incorrectly, I'm =morry.

f ME. TOBIN: It's just a lot of pressure because the next
7 | tine both of us or one of us are in front of you and we say
8 | that and now we prove it wrong.

] MS. MOORE: As long as you're wrong, 1'm okay with that.
10 THE COURT: I'm probably the one who's mest antsy at any
11 | given peint to make sure we get through everything, whether

12 | 1t's jury trial, or court trial, so that's part of the nature

13 | of, of it, 8o I apologize, that's just is that I'm probably
14 | the one who's most antsy to make sure we get through it all.
15 | Would you like to give closing comments, rely on your

16 | filinga? What would you prefer to do?

17 MR, TOBIN: I would like, I intend to be brief, hut I
18 | think a relatively brief cloging presentation, Your Heonor,
18 | would he my preference.

20 THE COURT: 21l right. Are you comfortable with thace,
21 | M. Moore?

42 ME. MOORE: I am, Youy Hopnor.

3 THE COURT: Either party like a break at all before you
24 | give those comments?

5 MS. MOORE: I would appreciate five minutes to get some

F
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1 | water, g0 you don't have to listen to what my voice 18
2 | becoming.
3 THE COURT: That's fine. You guys have had to listen to

4 | me struggle all day. 8o, I certainly understand. Let's go
5 | ahead and take abcut ten, and then I'll start with you, Me.

6 | Moore, when we come back eince you have the burden.

7 M2, MOORE: Thank you, Judge.

] {Recesa 3:43 p.m.)

g (Resume 3:53 p.m.]

10 THE COURT: We'll go back on the record in divorce file

11 | 19-18. EBoth counsel and their respective clients are present
12 | again, both sides having rested. HAnd at this time, I'll go
13 | ahead and hear closing arguments beginning with you, please,
14 | Ms. Moore.

15 MS. MOQRE: Thank you, Your Honor. This matter cams on
16 | for hearing today before this court on two separste moticns,
17 | which from a legal and factual standpoint are really

18 | inextricably intertwined. My client has made a metion to

19 | modify the alimony ocbligation that was originally set in the
20 | parties’ stipulation from June of 2019, which he has become
N | financially unable to continue to meet both in the short term
and ultimately in the long ferm.

&d And Mr., Tobin's client as a result of having to make

24 | legser payments for the last several months has made a moticn

25 | for contempt. And contempt requires a finding that the

F
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1 | cbligor under any particular agreement has the financial

i | ability te pay. And so in that regard, that is the

3 [ commonality betwesn the two motions before the court,

4 | ultimately, is there a financial abillity to pay? The tome of
§ | the questions today from Mr. Tobin, and the implication of

& | somea of thoge, as well as the, as the answers, has bheen that
7 | when this particular stipulaticon and agreement was negotiated
8 | and ultimately executed in June of 2019, the expectation, and
9 | not only the expectatiom, but the absoluta, unmodifiable

10 | cbligaticon was an award of alimony for 15 years., That's not
11 | the plain language of the agreement, and that was not what

12 | wag ultimately memorialized. There's no designation of

13 | permanent alimeny. There's no designation of non-medifiable
14 | alimony and, in fact, there were certain circumstances that
15 | were in fact contemplated that may ulbtimately result in the
1€ | termination of alimony. That alimeny obligation was alao

17 | negotiated in the comtext of the division of the parties’

18 | other assets and debte, which ultimately werse divided more so
19 | in Me. Peexy's favor or Me. Rabenberg's faver, excuse me,

20 | than they were in favor of my client. &nd so in that regard,
21 | when we logk at this, we can't simply say that this ig a 15
22 | year mandatory obligation to pay spousal support, and the law
21 | recognizes that as well. The South Dakota Supreme Court has
24 | indicated that even though a court may have approved an

26 | award, whether that be by virtue of triel or stipulation
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1 | between the parties, that the court thereafter retains the

2 | Jurisdiction and the abkility to modify it, and that is

3 | irrespective of whether it is a negotiated agreement, a tried
4 | agreement, or one wherein the parties expected to be able to
5 | parform for a longer period of time that they ultimately

6 | ware,

7 And ac ultimately the standard is a change in

8 | circumstances. And what the South Dakota Supreme Court has

9 | indicated is that change in circumstances refers to a change
10 | in the necesgities of the recipient and the financial ability
11 | of the cbliger. So, it is a twofold inquiry ultimately. And
12 | in that regard, what I think is important to note here, too,
13 | is that there's alsc case law that talks about you can't

14 | negotiate your way out of a bad deal, or you cannot later

15 | expect that the court will relieve you of something that you
18 | regret having entered into. And I think you heard Dr. Feery
17 | gaid tcoday that he wishes he would have done things a little
18 | differently in JTume of 2019, but I also think you heard him
19 | say that he has done everything he can to pay his ohligations
20 | aver the years. And when you look at the affidavit that was
21 | filed in support of this, as well ag the testimomy from the
22 | parties, he did make his payments. He paid over a 104,000
23 | for the period of June of 2019 to Jamary of 2024. He paid
24 | over 700,000 between February of 2020 and June of 2024.

25 | That's Just in spousal suppert. Thatl doesn't include the
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child suppert, and the other cbligations which we aren't here
to talk about today in terms of modifying those or any
contempt thereon, I point that out only because this is an
individual who, despite having made some changes in his
personal and profeasional life, did everything he coculd up
until recently to continue to make good on those obligations,
And, ultimately, I think that is something that absolutely
needs to be taken into consideration here. And it also shows
that he's taken the time and thought through these things in
a way that he's not coming to you and saying I want out of
this deal because it's just not convenient for me at this
point in time, or because I want to charge my own lifestyle
and live more extravagantly. What he's saying is I nesaded to
make some changes in my life, and that prompted me to leave A
work envircnment that he didn't think was condueive to either
his continued professicnal success or ultimately his mental
health, which is significant, particularly coming off COVID,
particularly having practiced for as long as he had. And se
in that regard, this isn't a situation of deliberate
underemployment. This isn't a situation wherein he took the
absolute cheapeat paying jcb out there, even though that's
what '® been insinuated, ah, so that he could essentially
thwart any obligations that he had. That's simply not the
cazse. He made those decisions. He did so voluntarily. He's

indicated that, yes, those did not pan out the way that hes

PR S8
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1 | wanted to, but he's looking to do the best that he abaolutely
2 | can to continue te provide. He wante tc ultimacely do that.
32 | And to a certain extent, he was lambasted a bit for

4 | commentary to the court regarding doing what's failr. And I

§ | think that's in large part because he understands that there
8 | was an alimony obligation that was agreed upon that can't be
7 | disputed, and there iz a dollar amount that's necessary to

8 | provide for some support. But to continue it at a level of

9 | $13,500 a month right now is absclutely unfeasible. And it's
10 | not that he somehow gave hie new partner a better deal and

11 | that he paid her cbligationg as opposed Lo those. This was a
12 | business arrangement wherein he saw this as an epportunity to
13 | start his own practice, but to do so with lesser expenses,

14 | and he did so having looked at other potential cpportunities
16 | available to him through other hospitale, or clinice, and not
16 | having that. His testimony specifically was that he has not
17 | had an offer for employment that would reach the level of

18 | 8650, 000 or above for that matter, and in that regard to

19 | continue to pay not only his own expensses, but to try te

20 | develor hig owh practice so that he can be back in a pogition
2 | to ultimately be profiting, and to be providing support not
22 | only to his kids like he wants to do, and to pay for college
21 | education as he wants to do, but also for himself, and the

24 | evidence shows that he's living in a one room apartment at

25 | this point in time. That he's trying to do a great deal to
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tighten his own balt so that he could continue to provide
support up until the time of the summer. And there's nothing
in the case law or the law that specifically indicates that
he is required to licuidate all of his own retirement
agocounts. Nor is there anything in the case law that
requires that he continue to work at a pace, or at a lewvel,
or in a place simply bacausa it pays the most momey. That's
not an eguitable result sither. And that's not a, that's not
a result that's ultimately demanded by or dictated by the
cage law. And g0 what we've got here is a situation in which
because of Dr. Peery's current circumstances, he does not
have the ability to conbinus to pay at the rake set in the
gtipulation. He has asked in his affidavit that he be
allawead o egsentially pay 54000 a month going forward. The
setipulation originally provided for spousal support plus an
additional 5500 that was deposited in to an account of Ms.
Fabenberg's choosing, T think as designated by her financial
advisor, ard our aak was that the amount be $4000 total, and
then to the extent that Mz, Rabenberg would want ko invest a
portion of that to the extent that sha's able, that's
obvicusly a choice that she can then make. But to
essencially combine the 5500 monthly, excuse, excuse me,
monthly payment with the spousal support amounta.

We're also asking for a shortening of the owerall

alimony obligation to a shorter term of years. This is

: 1/23/2026 1:59 PM CST Lincoln County, South Dakota  41DIV19.00001
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1 | already one that is set to terminats uhder certain

2 | elreumetances, which admittedly has not happened at this

2 | point in time, but this iz something whers Dr. Peery has

4 | testifiad that he doesn't know that he'll ever attain the

5 | level at which he was befors, and even vhen we look at

8 | reducing that pumber in ancther year and a half or whatever

7 | the timeframe is under that stipulation and agreement, at

8 | that point in time, it'as still geing to be toc ouch at that

g | poink. 8o, what we're asking for ultimately is for the $4000
10 | a2 month going forward, and a reduced temm of five years

1 | overall.

12 I think the evidence ultimately shows that he is unable
13 | to pay at this point in time, and he doess not have the

14 | financial ability.

15 And ome of the other things that I think came through is
16 | that when we look at the other components of that change in
17 | circumstances test, which 18 & change in the necesaities of
18 | the recipient, Ms, Rabenberg Lestified that she haa noct

19 | changed her lifestyle since the time of the diveorce. She hae
20 | not changed her spending since the time of the divorce, and I
21 | balieve her testimony was that she essentially negotiated to
22 | be able to do that, but that doesn't mean that those are

23 | n=cessities at the end of the day. We look at necessities

24 | under the law as being food, clothing, housing,

25 | transportation, things that are ultimately necessary for a

App, 284
g
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1 | person to get by on a day-to-day basis. Despite the fact that
2 | someone was once able to afford a country club membership, or
3 | to afford eating out, or more, ah, lavish or desired types of
4 | spending deesn't make thope necessities at the end of the

5 | day. And algo there are certain cheoires that have obviously
5 | been made, not only in regard to maintaining a country club

7 | membership or spending nearly $3600 a menth on foed, but to

B | support adult children as well. And I think 1t's every

9 | parent's desire to cbviously do that, at some point, but it
10 | doesn't mean that that's a necessity, nor does that mean

11 | that's the reality of the gituation. And the other thing

12 | that I think ultimately came through here, too, is that Ms.
13 | Rabenberg is not locking at potentially ever having to work
14 | or ever having to employ herself, and that's a rather unigue
15 | circumstance any time that someone gebs divorced at any age,
16 | chat the expectation is that they will essentizlly ba able to
17 | 1ive the same lifestyle that was ultimately a product of a

18 | marriage between two people with one housshold when that

19 | household has been split and divided legally.

20 And so in that regard, I don't think that she has shown
21 | that the expenses identified on Exhibit 2 are all
necessities. And I also don't think that she has shown that
she is not able to make scme of those choices in her life, to
24 | tighten her own belt, and to lock or avail herself of other

5 | opportunities to identify an income that to the extent she
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1 | wants Lo do some of those other thinge such as maintain a

2 | country club membership or pay for other things for her

3 | children, that she may have to loock at ways in which to

4 | pupplemnent her income. Because if that were to happen then

o | cthere ian't necesparily a need to look at some of those other
6 | asgetg which ghe received the bulk of ultimately during the

7 | divoree, And so these are difficult cases, Your Honor,

8 | because obviously you're presented with veary competing cases,
9 | competing opinions. There's understandably emobtion on all

10 | sides. It's underscandably stressful. There prokably is

11 | nothing that is perhapos a bigger driver of strife in marriage
12 | or outsidse of marriage than money. And the concern about

12 | ona's abiliky to continue to pay for monthly expenses, and I
14 | think vou saw that here today from both parties, i= that thais
15 | i cbviocusly weighed on both of them for an extended period
18 | of time and will continue to do so because these are two

17 | individuals who are in their 508, who ultimately someday

18 | would like to retire and have something there saved for them.
12 | and right now are looking at very significant events in their
20 | livea that will make that ultimately more diffieult, but the
21 | bottom line is that both of them have made choices. Both of
22 | them will continue to make choices. And here Dr. Pesry

23 | sheuldn't be punished for his choice to look at a different
24 | path in life that he still considerd to be a viable path.

25 | It's simply something that he's going to take him more time -
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1 | ultimately to achieve what he wants to achieve.

2 ind so for those reasons, Your Honor, we deo think that

3 | the test for modifying alimony has been met. We do believe

4 | that Dr. Peery cannot be held in contempt because he does not
5 | have the abilicy teo continue paying these amounts, and we

6 | further believe that the modification and the shortening of

7 | the duration is appropriate, and I appreciate the court's

8 | time in accommodating us today and, and werking through these
g | iggusa, and understand the difficult decision, but I do think
10 | it is appropriate at this point, five years removed from this
11 | marriage to ultimately take a lock at the circumstances here.
12 | Enow they're not a product of anyone's inlentiomal acts to

13 | subvert, subordinate, or otherwise disrespect in any way,

14 | shape, or form, a court order, but ultimately a preduct of

16 | simply sometimes what happens in life, even when ome's

1% | intenticns are to make the best decisions for all inmvolved.

12 So I thank the court for its time and attention.
18 THE COURT: Thank you, Ms. Moore. Mr. Tobiln.
19 ME. TOBIN: Thank you, Your Honor. This is cme of these

20 | cases where I think this burdens of proof, and the standards,
21 | and the guides from the South Dakota Supreme Court really

22 | provide the path for this court's decisicon-making and

23 | resoluticn. And I want to start with the basies, Your Honor,
24 | bacauce some of these words that are repeated ad nauseam by

25 | the South Dakota Supreme Court are just so key, and they're
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1 | 30 vital to scme of these issues. But when we're talking

2 | about a change in circumetances, and these -- this language
3 | ig in dozens of South Dakota Supreme Court decisions. The

4 | change in circumstances that will justify a modification of
5 | alimony award refers to the change in the necessities of the
& | recipient, not the necessities. A change., We're not

7 | contending there's a changs, We're not asking for more

8 | alimony. So right there the whole idea that we can look at
9 | country club memberships, dining with adult children, and

10 | trying to somehow make noise about that is just improper and
11 | it's irrelevant because we are not asking for any additional
12 | alimomy. There is no change in my client's necessitias.

13 | Hone. They don't ewven have any evidence or make an argument
14 | that her necessities have changed. They're Che same. NOt
15 | only are they the same from when the divorce occurred, but
16 | they are the same for yesars during this marriage. BSec there
17 | i no change in my client's necessities. That is wvital

18 | becauge I think that takez the whole what's my client doing
19 | completaly off the table.

20 and then the other aspect of the change in dircumstances
21 | i8 the financial ability of the obligor to pay. Dossn't say
22 | incoma. Doesn't say money. The financial ability of the

23 | obligor to pay. Now, that makes sense, and I cited some of
24 | these cases in our brief., That's why the South Dakota

2t | supreme Court has saild not even retirement can justify in all
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cases a termination of alimony, and thera are cases where the
chligor in those cases had significant assets, had
slgnificant other holdings for which they could continue to
make these payments.

8o, their effort to tie it solely to income I think ia,
ig way coo narrow and out of step with what the South Dakcta
Supreme Court has made elear, It's the financial ability b2
make those payments.

Kow, the other language that is just directly on point
and T think really comes in and makes claar what's going on
hera is that a modification proceeding ia not the wehicle to
eggentially reds alimony. South Dakecta Supremes Court has
made that abundantly clear., No guestion aboub ik, So
whether this court beliesves the original agreement and the
original judgment was right, wrong, fair or unfair, it
doesn't matbtber. Soukbth Dakekba Supreme Court has made clear
Ehat ccurts are not allowed to Eactor the equities aof the
original agreement intc its decisico-making.

The Supreame Court has made clear that this is niot a
vehicle to relieve a party of a bad bargain, And I would
submit to you, Your Honor, that is 100% why we are here
teday. And I can say that with such confidence because Dr.
Peery told me twice during his testinmony with me that that's
exactly what is going on. 1 asked him abour this fairness

isgue, and I asked him, so you're asking this court to redo
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alimony in to scomething that's fair. And he candidly looked
at me and said that's correct. That's not allowed. The law
on that i1s black and white and very clear. It's not allowed.

I then asked him another time if he was bagically using
this as a way to renegotiate alimony because he didn't like
the original deal. He again said yee. He can't do thakt,
How, I appreciate his honesty. I appreciate his candor, but
that really kind of explains why we are herc.

S0 on those parcicular iasues, Your Homor, we hawve great
guidance from the Bouth Dakota Supreme Court. We'wve gob very
clear law that I don't beliewe that Mister -- or Dr. Peery in
this particular case can navigate through because what he's
trving to do here ien't allowed.

Now, the other issue from the South Dakota Supreme Court
that 18 such a great guide is I cannct find a case where the
South Dakota Supreme Court endorsed somesone gekting out of an
alimony obligation because they voluntarily reduced their
income. In fact, the opposite is true, and T cited these
casea that the, that the South Daketa Supreme Court has
charged the trial courts to be extra suspect of pecple who
are trying to get out of alimony when they have dene some,
yvou know, done things with their income., That's precisely
what we have here, Your Honor. And what theyv're trying to da
for all those reasons is just simply not permissible,

As this court knows, when this court does an alimomy
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analysis, it has to consider what the proper:zy division is as
well. That happens all the time, whether & case 1s tried to
a judge or whather parties are resolving it privately in
negotiations.

Well, hers my client doeen't get a chance ko go redo
that. B8he doesn't. Wow, I candidly concede that alimony is
modifiabla. HNo question about that, But it's the Supreme
Court puts these guardrails in place to allow people or to
prevent people from making a deal and then reneging. That's
what we have here because the law is crystal clear that cnce
a property division is dons, that's sacrosanct. My client
hae ne ability to come in and say, well, if he's weaseling
put of thi=s chligation, then I want to do something different
on property, and that's precisely why I think tha Suprems
Court guards these issues so carefully is to make sure we're
not dealing with scenarios of opportunity and taking
advantage of pecple.

Bo, and, and that's why I can't find the case whera
gomeons voluntarily reduced their incoma and the South Dakota
Supreme Court said, I guess that's ckay. I haven't found
one. The cases are actually in the other direction because
they don't even allow it sometbimes when pecple retire.

50, here the cther thing that is, that is lacking and I
think is, is a shortcowming ig if he vants to say he nesded to

loave Sanford, okay, but where's the evidence? He wants to
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talk about mental health? Where's the evidence? I'm not
aware of any physician, counselor, therapist whe said you
need to leave this enviromment? ¥You sghould go. There's
nothing like that. It'a a convenient thing to come into
court and say I was really not happy in my job. Well, there
are many times I'm not happy in my job. I would respectiully
submit that everyone in this room has times whem they're not
happy in their job. It doesn't mean we just get to pull up
stakes and leave, Why? Becausa we have prigrities, and we
have obligatiens. So did Dr. Peery. Dr. Peery's cbligations
to Janelle were not juskt contractual, they were part of a
{udgment. He's an sducated man. A very smartc man. He knew
exactly what he was agrseing to, to the term of years and all
the amocunts. He knew that. He knew he was saying 1'm going
ko sectle this divorce and I'm going to pay alimony Loz 15
years. There's no gquestion about that.

How he wants to make changes in his life. Okay. Bat
where £id he prioritize this court's judgment? Where did he
prioritize his obligations to his ex-wife? Well, they
clearly were at the very bottom. No queation about that.
They're at the very bottom, FAnd that's what is not allowed
under the law. I mean, Dr. Peary wants you to believe that
he could go in the span of less than a year and a half of
making 850,000 plus per year to maybe 100. I den't know. He

hagn't had any evideace as to hia projection. He has no

App, 253
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evidence as to what it will be, but we know it's not going te
be $850,000. He willfully made a decision to walk away from
that super eatablished successful caresr, cut it by 45% to
gtart over with the first option in Texas. Deapite hie
claims that he did all this due diligence, that went south
overnight. And then he then joine a practice where the only
benefit I can see is Dr. EKeli, and good for her, good for
her. She's been chugging along for three or four years in
her practice, paying X, ¥, Z amount in expenses avery month,
and she found somecne to come on and say I'll take half of
them. She's the only winner in this wheole entire thing.
She's getting a check for 22,000 cr more a month. And he
somehow thinks that that then excuses him Erom honoring what
thisg court said in the judgment and what he agreed to Eo my
client.

It wag an intentional, willful decigion. Ko, I'm mot
going te go so far as teo say it was so0 sneaky that he's doing
it to try to get out of hie alimomy obligatiom, because it
dossn't matcer. It simply doeen't matter. He had one of the
moat guccessful surgical carsers probably in the country.
He's very well respected. He teaches other physicians. He's
in the prime of his career. He's 55 years old and he wants
thig court to think that the only options avallable to him
were taking on half the expenses for another physician or

opening his own practice., There's absclutely no evidence
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1 | outside of his word that that is true. There's no cne.

2 | There's no consultant. There's no headhunter. There's

7 | nothing like that to come in here and say that, yeah, cne of
4 | the most respected bariatric surgeons in the country, there
5 | juet isn't a market for him really amymore., There's nothing
6 | 1ike that., And if there was some substance to that, they

7 | could have brought forth that evidence to meat their burden,
& | and they didn't do that. They didn't do it at all.

g Their request is also interesting because they want it
10 | to end after five years. Why? What is that tied te? Even
11 | Dr. Peery, by the mest charitable version of hia testimony,
12 | thinks he's going te turn thie arcund and go, great in a few
13 | vears. So, why would it need to be ended in five? There's
14 | absolutely no rhyme or reason to that other than it was just
15 | plcked out of the air, There's nothing. If he was going to
16 | retire in five years. IE his license couldn't be renswed,
17 | something, it wmay make some sense, but he iz just randomly
18 | picking fiwve years, and then this $4000 number.

14 Conversely, Your Honor, to go back to kind of where 1
20 | began, my client's need remains the same. There's no

21 | guestien about this. So, If this couwrt is going to do what
22 | br. Peery's asking, it raises this fundamental issue, and

23 | that is who should pay the price for some very bad career

24 | decision-making. Should my client have to consume and eat

25 | her nest agg or should Dr. Peery? Well, the obligatiocmns to
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make these payments are cn hin, they're nect on ny client, IC
was obvicusly structured to get my client to 64, Some Soclal
Becurity would then kick in and she would have this large
nest eqg to then get her through her twilight yeara. If this
court does what Dr. Peery is asking, my client will
essentially be out of money before she’s 60, And then what?
And then what? Dr. Peery's earning capacity remains huge.
My client'a earning capacity is zero. If Chey thought my
client had some meaningful opportunity to rejoin the
workforoe, they could bring in the evidence to that. They
could have had my client meet with the vocaticnal
rehabilitationist. They could have done something to say
that she should have or could have go get a job, but there's
nothing out there that would support that, Your Honor. &he
hasn't worked in over 20 some years. and during the course
of this marriacgs, that was just fine. That'zs how Dr. Psery
wanted it. When he agreed to these alimony payments, he
fully knew that Janelle was not gonna return to the
workforce. He knew that. And thet's why he agreed to thess
payments.

S0, what he's asking now, in Septenber of 2024, 1s to
materially and meaningfully upset what they decided in June
of 2019. He doesn't get the second bite of that apple. My
client certainly doesn't, and he shouldn't either. ¥Now, the

conkempt and these next comments, they certainly go to his

lilfl E.pp LT
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ability te pay, but he has $950,000 in IRA's and other
investment accounts just sitting thers. My client had to
access it. The evidence is in that she had te do that, It's
not a challenge to have your financial advisor £ill ocut the
paperwork Lo withdraw that money. My client had to do it.

He doean't think he should have to. He thinke that despite
having that money there and despite having these legal
chligations, it shouldn't be touched. He's fine with my
slient consuming hers, but he thinks he shouldn't have to do
it. FKe has two properties in Sicux Falls with hundreds of
thousands of dollars in eguity. He could sell those,
Generate all kinds of money that would get through this
little he has to figure it out stage while also centinuing te
make the payments that he is legally required to do.

S0, when we think about his financial ability to pay
those accounts, those assets are front and center. Had those
accounts end those assets nobt been here, I would still be
here saying that the court should not let him do this, but it
becomas all the more acute when he's sitting on §1.5 million
of asesets, almost a million of which ls 1ligquid and he's now
going to eontend that he can't pay, of course he can. He
just doesn't want to. The money's been there and it's
sitting there. And that's why it'\s contempt. For contempt,
he has to show that he has an inability to comply. He had

every ability to comply. All he had Lo do was tell a

Hlflﬂ.ﬁpp FLY

- Page 1064 -




LTRANSCRIPT OF MOTION HEARING (SEALED): 9-27-24 Page 244 of 252

[
11

12
13
14
15
16
17
18
19
20

21

23

24

25

Filed

244
financial advisor I'm going to need some money out of this
account. It's that gimple. He chosa not to, That’'e
contempt, and that's why wa filad the motion, Your Honor.

S0, from ocur positiom, ¥Youyr Honaor, we believe that the
motion should be denied. The motion to modify. He could
turn around and fund these payments tomorrow, There's no
doubt about that. We do believe this is contempt. We
request bhat that motion be granted, and we then request an
avard of attorney's fess aven separate fxrom the contempt, but
also with it, ag my client doesn't have the money to sit here
and pay lawyers bc come in and have to defend an agreement
that was negotiated that resolved the divorce and Lhat should
not bea imperiled at this time.

5o, we would make that request ag well, Your Honor,
Thank you,

THE CCURT: Thank you. Anything else from you, Ms.
Moore, that you believe you need to say today?

MS. MCORE: Briefly, Judge.

THE COURT: Go ahead.

M5. MOCRE: The thing that strikes me about Mr. Tobin's
initial argument regarding the standard for modification was
that he talked about needing to show changs, and claimz that
therae's been no change. You have to read the phrase as a
whole. You can't parse it to finely. We can't read words in

igolation. And what it says 1ls a change in necessities. &And
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there's alse net a4 single South Dakota Bupreme Court cage
that talks about some of the budgets of this size that
includes some of the things that are in this budget.
Ultimately being neceaaities. 5o, in that regard that hae
heen a change shown. We also have set forth in the inicial
brief that was provided what some of the other changes have
been in terms of the sale of the parties more expensive home.
They did have another child, who was a minor at the time, who
iz no longer 2 minor. There moet certainly have been
changes, and thers most certainly are not mecessitles
outlined on Exhibit A that was in evidence today.

Modification is absolutely allowed, and it's
permissible, and you can absclutely talk about it in some
respects in terms of what I would describe as my client's
hindsight about this, and perhape he wishes he would hawve
thought about things a little differently. This court hae
the ability not only to modify alimony. but even te terminate
it. We dido't ask to terminate it and made that wvery clear
from the beginning and tried to get this motion Filed and
heard as qulickly as possible so that we would not be several
months down the road and in the position that we currently
aTe.

and so in that regard, again, when we're talking zbout
the agresment, we cannot gimply wview it in isclation. And

there is absclutely nothing in that agreement that gbligated
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to my client to remain with the positicn simply because it
was in the best interests of Ms. Rabenberg at the end cf the
day. BAnd as far as there being mo evidence of the reascn why
he moved, his testimeny is evidence. And I think it's
of fensive to make fun of mental health at the end of the day,
particularly for an individual who has had some challenges in
hig own family and hag had a brother whoe devastatingly
committed suicide.

50, there are absolutely things that need to be taken
inte consideration, and there's nothing that dictates that we
contimue ta work for the remainder of his career for somecone
alge's needs, and that's ultimately why this motlion was
brought. Again, there's no ill iptent or mal intent here to
harm Ms. Rabenbery. It's an acknowledgement of the parties’
circumstances and where they're at in life, And sc I would
aimply ask that the court take all of that in to
consideration when evaluating the party's request. Thank
':rl"l'_‘l".l-

THE COURT: All right. Thank you. You have the same
face that she had when you got done talkiong, so I'll turn it
back over to you.

MR, TOBIN: I, I certainly, the only thing I'm going to
aay is I didn't make fun of anyone mental health. I wouldn't
do that. All I =aid is that there's nc evidence other than

him saying that he needed to get out of here for his mental
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health. I don't think that's making fun of anything. We're
in a court of law where we need proof and we nesd svidence,
and if his mental health was such that it was o0 important
that he relocate a 1000 miles away and start over, than I'm
Jjuat eimply asking where is the proof? Where iz the evidence
to support that? I'm not making fun of anyone's mental
health, Your Homor. I would never do that.

THE COURT; Undarstood. All right, Anything else from
either party?

M5. MODRE: o, Your Honor, thank you.

ME. TOBIN: Mo, Your Honor.

THE COURT: All right. Thank you. I think I'm going to
have to get back to the parties. I really wanted te try, and
T worked over the lunch hour to gilve you at least a decision
from the bench here today so you didn't have to wait so
svaryone would know how they're moving forward, but I want to
lack at some other items before I do that. Um, ¢o the
parties wish me to issue a written decision or come back and
have me give 1t orally. I guess you're golng back to Texas
or your client's probably going back to Texas. GSo, I can
also issue a shorter memorandum or longer findings of fact
and conclupions of law. What's your preference?

MS. MOORE: I'l1 defer to the couxt, Your Homor, if you
don't object to my client not being perscnally present, and

it's something that makes things easier for you with regard
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1 | to your echedule, I, I'm certainly happy to come back and,

2 | and set a future date for that. I think my client is

3 | agreeable to that to the extent that if you want to do a

4 | written opinicn, we certainly don't chiect to something

5 | shorter or whatever is most efficient for the court, but if

B | you're agreeable to allowing me to appear without my clieat

7 | or allowing him to be present telephonically or somathing

B | along thoge linee, we would certainly make that work.

] THE COURT: Okay. Mr. Tobin, any preference?

10 ME. TOBIN: I would largely echo, um, what Ms. Mocre

11 | said. I would defer to you, um, makes no difference tc me,
12 | Your Honor,

13 THE COURT: Okay. ALl right. I think I can get a, ah,
14 | at least a shorter, ah, memcrandum cpinion dons here in the
15 | near future, and then following that, I'll allow the parties,
16 | if vou'd like to submit supplemental findings and conclusicons
17 | based upon that, I'll give you time to do that. And the other
18 | party time to cbject, of course, if you're not, not happy

18 | with that decision =ither way, 8¢ that's how we'll procesd

20 | for my decisiom.

3| Anything elsa, Ms. Moora?

22 M5, MOORE: No, Your Honor, thank vou.

23 THE COURT: All right. Mr. Tobin.

24 ME. TOBIN: No, ¥Your Homor.

25 THE COURT: All right. Are all exhibite still up in

o
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that exhibit book? Nobody tock any back to their desk, did
Lhew?

ME. MOORE: 1I'll double check ours.

THE COURT: Just to make sure, I had that happen at my
trial a few weeks ago so I just wanted to double check. Okay.

ME. TOBIN: My Dbinder is.

ME. MJORE: Mine are all there as well, Juddge.

THE COQURT: All right. Thank you for checking that.

s, and you did the protective order for exhibits, right?

MS. MOORE: We did. and for the record I did mark all
of the (inaudible, not by a mic).

THE CCURT: Gkay.

MS. MCORE: Exhibits 2 through 33 {inaudible, not by a
mie} .

THE COURT: And you're comfortable with that?

ME. TOBIN: I am. I didn’t put a confidential mark on
any of my exhibits.

THE COURT: And you wanted them to be confidential?

ME. TOBIN: I, I think that was my understanding because
some of my exhibits are, we tried to avoid some duplication,
but there was some duplication. 8o, yes, it would be my
requeat that my A through V also be held as confidentially,
Your Homor.

THE COURT: Ay objection to thac?

M&. MOORE: I have no objection to that, Your Honor,

App. M3
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becauae I know thers are some account numbers and other
things that will likely prompt the eclerk to send them back
anyway if we don’'t mark them that way.

THE COURT: You're right. ©So, we will get all entered
into the record. I will giwve them te the clerk to have
everything for both plaintiff and defenge exhibits except for
plaintiff's Exhibit A to be confidential.

MS. MOORE: Actually, it would defendant's Exhibit 1.

THE OQURT: Defendsnt’s Exhibit 17

ME., MOORE: Yes, sorry about that.

THE COURT: I'm so used to plaintiff being numbers and
defendant being letters.

MS. MOORE: We knew we threw that off bhecause we knew
T'd have more exhibits, so I went with numbers.

ME. TOBIN: Yeah, we chatted to aveid the double A'E,
double I's, 80 I said, Meredith, you take the numbers ami she
sald we'll do.

THE COURT: &nd she said, yes, we'll confuse the judge
terribly. It will ba hilarious.

MS. MOORE: HNot our intentien.

THE COURT: Mo, that's fine, it doesn’'t take much, but
all right. If there is nothing elese for the reécord, again,
I'1l make sure the exhibits get down to the clerk and get in
to the electronic file in this case. I appreciate avaryone's

time today. I knew it's & long day to get everything in, but

018" ™
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1 | T appreciate sveryone's candor, testimony, and comments, and
2 | I will take that under advisement and issue a written

3 | opinion.

4 MR. TOBIK: Thank you, Judge,

8 H3. MOORE: Thank you, Judge.

& THE COURT: All right, Thank you everyone, take care,
T (Proceedings concluded at 4:37 p.m, )
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STATE OF SOUTH DAFOTAR)
138 CERTIFICATE
COUNTY OF MINNKEHAHA )

This is to certify that I, Roxane Osborn, Court
Reccrder and Notary Public, do hereby certify and affirm that
T transcribed the procecedings of the foregoing case, and the
foregoing pages 1 = 251, inclusiwve, are a true and
correct btranscription from CourtZmart.

Dated at Sioux Falls, Scuth Dakota, this 22 day of

b Q@am K Ohhoor

Roxane R. Osborn
Court Recorder
Motary Public - South Dakota
My commission expires: May 9, 2030

January, 202Z5.
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STATE OF SOUTH DAKOTA) IN CIRCUIT COURT
ot
COUNTY OF LINCOLN | SECOND JUDICIAL CIRCUIT
JAMELLE PEERY, 41DIVIO-18
Plaimtiff,
¥S, MEMORANDUM DECISION
AND ORDER ON MOTIONS
CURTIS PEERY,
Defendant.

This matter came before the Court on September 27, 2024, for a hearing on Defendant’s
Mation to Modify Alimony and Plaintiff"s Motion for Contempl.  The Plaintift was personally
present with counsel Michael F. Tobin, and the Defendant was personally present with counsel
Meredith A. Moore. The Court has reviewed the record, heard testimony from the Plaintiff and
Defendant, heard argument from counsel. and received and reviewed the stipulated exhibits. The
Court now issues this Memorandum Decision as its findings of facl and conclusions of law.

BACKGROUND

The Plaintiff and Defendant were marmried on May 27, 1993, and kad four children dunng
their marrizge. Their divorce decree was filed on June 25, 2019, and it incorporated the parties’
Stipulation and Agreement dated June 17, 2019. The Stipulation provided for alimony from the
Defendant to the Plaintiff in the amount of $19 500 per month until their marital home soid
{which occurred in February of 2020), Thereafter, the spousal support was reduced to $13,500
per manth for gix {6) years, and then the parties agreed to further reduce it to 37 (K0 per month
for nine (9) years. The Defendant also agreed to pay $500 & month 1o a Roth IRA of Plaintifl’s
choosing or ten (10) years, and $1,500 per month in child support. The parties also agreed 10

Page { of 11
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divide their real and personal property, including their retirement and investments accounts. The
Plaintiff received approximately $465,000 from the Defendant’s Sanford retirement account.
Thers has not been a sigrificont change in assets for either party since the divorce. Both parties
were represenied by counsel to reach this agreement,

At the time of the Stipulation. the Defendant was employed with Sanford Health and
making between $650-750,000 per year. The Defendant was making roughly $830.000 per year
when he voluntarily left Sanford in January of 2023 to relocate to Texas and join an established
bariatric medical practice called Bariatric Experts. The Defendant had been frustrated with
Sanford for “many years,” and believed that with this move he would be able to better control his
own medical practice and surpass his Sanford income within a year, This business venture did
not work out, and by March of 2024 he separated from Bariatric Experts and entered into a
management services agreement with [nspire Barawrics. Throughowt his time in Texas, the
Defendant has been doing consulting work, general surgical calls, and networking with hospitals
and health insurance companies.

The Defendam's income in 2023 was roughly $575,000, which was less than he was
making at the time of the parties” divorce in 2019, The Defendant reduced living cosis and
down-sized his living space (o a one-bedroom apariment and tried to “tighten his belt™ o make
ends meet. He needed and still needs significant extra funds each month to pay his input and
expense costs under the management services agreement with Inspire Bardatrics. Due to the
alimony obligations, the Defendant was not able to secure the 300,000 operating loan he
believed would cover his living expenses, averhend, and support paymenis while he got his
bariatric practice established. The Defendant continues to work fall-time hours even though he

does not belisve he ic in the financial or social positicn he should be in as a 55-yeer-old surgeon,

Pape 2 of 11
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The Defendant has not yet made a profit with Inspire Bariatrics, but his pariner does show
munthly profit,

The Defenant made all monthly support payments through June of 2024, Since joining
Inspire Bariatrics his monthly overbead expense is roughly $22 000, which is $7,000 more each
menth than his support obligations to the Plaintiff. The Defendant knew when he entered into
the Inspire Bariatrics agreement that he would not be able to meet all hiz financial oblipations in
the future, and that he would have to dip inte his own savings or assets while building his
practice. At this point the Defendant has used his saved “nest epg™ of money, the $100,000
available to draw on his life insurance policy, and is using his business line of credit o make
payments. The Defendant has not cashed in any refirement or investment accounts or sold either
of the two residences he owns in Sioux Falls, South Dakota, !

The Plaintiff has remained in Sioux Falls since the divorce. She testified to living a “very
nice™ lifestyle and that it is relatively the same lifestyle she had been living prior to the parties’
divorge in 2019, The Plaintiff wag a dental hygienist and worked in that capacity for the first six
{6) years of marriage 1o the Defendant. During this time the Defendant was finishing medical
school requirements and starting his medical carcer. The Plaintiff transitioned 1o a stay <at-home
mother and homemaker while pregnant with the parties” third child, and she continued w
contribute to the family in this capacity until and after the divorce.

During the marriage the Plaintiff relicd on the Defendant’s financial contributions to the
family. At the time of the divorce, the Plaintiff would have had 1o go back 1o school for

additionel training to rejoin the workforce as a dental hygienist. There was limited testimany on

¥ The Defendant was unsicoessiul with & prior sttempl 10 sall one of the Skoux Falls residences, Bodh residences
have moripgagaes but 2o over B300,000 In equity between them.
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MEMORANDUM DECISION: AND ORDER ON MOTIONS Page 4 of 11

the Plaintiff securing any other form of employment at the time of the divorce, but also no
evidence that the Plaintiff was or is physically or mentally incapable of working. The Flaintiff®s
only scurce of ongoing income since the divoree is the $15,000 monthly spousal suppont and
child support, which is enough to cover her $14,000 per month budget.

The Defendant’s non-payment of spousal support obviously contributed the Plaintiff's
inability to meet her budpet. However, the Plaintiff™s financial documents show that she is
regularly spending 516-18,000 per month, which also may contribute to current budget issues
and debts. The Plaintiff has had to pull money from her refirement investment accounts to cover
Defendant’s missed payments and potentially her regular spending in excess of the amount of
alimony and child support from the Defendant. The Plaintiff did not articulate a plan or budget
for herself for anything less than $14,000 per month.

LAW AND ANALYSIS

*Circuit courts have continuing jurisdiction to modify permanent alimony as
circumstances may require.” Afoore v. Moore, 2009 5.1, 16,9 12, 763 N, W.2d 536, 540 (citing
Saxvik v, Saxvik, 1996 5.1, 18, 7 11, 544 N.W.2d 177, 180); see also SDCL § 25-4-41 (... and
the court may from time o time modify its orders in these respects.™). “A party seeking
modiflcation of an alimony award must establish a change in clreumsiances.” Barion v. Barton,
2012 5.D. 44, 7 14, 815 N.W.2d 555, 557 (citing Moore, 2009 5.D. 16,9 13, 763 N.W.2d ai
540). “Although the change need not be substantial, mere proof of a change is insufficient to
mandate modification.” fd Rather, “[t]he change i circumstances refers to a change in the
necessities of the recipient and the financial ability of the obligor.” Leedom v. Leedom, 2020
5.D. 40, § 20, 947 N.W.2d 143, 149, (citing Barfon 2012 5.10. 44,9 15, 815 N.W.2d at 558

(quoting Moare, 2009 8.D. 16,9 13, 763 N.W .2d at 540)). “The rele of the trial courts in
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MEMORANDUM DECISION: AND ORDER ON MOTIONS Page 5 of 11

medification proceedings is not to relieve a party of his or her bad bargain.” Barfens, 2012 5.D.
44, 7 14, B15 N.W.2d at 557 (citing Moore 2009 5.D. 16, 13, 763 N.W.2d at 540). Therefore,
“|w]hen a trial court considers evidence &5 10 a change in circumstances, it must be careful 10
confine its review to changes occurring since the time of the divorce.” Moore, 2009 5.1 16,
12, 763 N.W.2d at 540 (citing Olson v. izon, 1996 5.D. 90,7 9, 552 N.W.2d 396, 3159)
{emphasis in original).

When the parties decide the financial terms of their divorce through stipulation and
agreement, as here, there are no findings of fact regarding the financial conditions of the parties
at the time of the divoree. The evidence esiablishes that each party was represented by an
atterney and voluntarily entered into the agreement regarding alimony and other property
division in June 0f 2019. The parties each arpued how the language and terms of the stipulation
support their respective position when looking at the connection between the alimony amount
and property settlement.

“While some forms of alimony are subject to modification, alimony awarded as part of a
division of property is not.™ Fandyke v. Choi, 2016 5.D. 91,7 14, 888 N.W.2d 557, 564.
“Whether an obligation imposed by a court order incorporating a separation agreement 13
modifiable depends on whether the obligation is in the nature of support of or property division,
= dde Inthe present case, “[njothing in the lenguage of the agreement indicates that alimony
was agreed to in liew of property.™ fd at § 15, 565 (citing Omarr v. Omarn, 2005 5.1, 38,912,
TOZN.W.24 11, 15).

As in Choi, the alimony in this stipulation 18 for monthly payments over a fixed penod of
time and contains standard termination clauses of remarriage, cohabimation, or death. The
alimony section 15 also separate and distinct from other property division sections such as life

Pago Sof 11
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MEMORANDUM DECISION: AND ORDER ON MOTIONS Page 6 of 11

insurance, retirement and {nvestment accounts, and real and personal property.” Therefore, the
alimony agreement in this case 15 scparale and distinet from the property settlement agreement,
and the Court has authority to modify alimony if certain circumstances exist.

As noted above, “[t]o justify & change in alimony payments there must merely be a
¢hange in circumstances from the circumstances which exhibited at the time of the original
decree.” Leedom, 2020 S.D. 40, § 20, 947 N.W.2d at 149 (citing Horton v. Horton, 503 N.W.2d
248, 252 (1989)). The Defendant has the burden to show that he has a reduced ability to pay,
and that the Plaintiff has a change in necessities because “[bloth income and expenses of the
parties must be considered.” Barten, 2012 5.0, 44,9 15, 8153 N.W.2d at 5358 Further,

[¢]ourts may evaluate the following factors: the intentional reduction of gross

tncome; an inguiry into eaming potential when a party is under- or unemployed;

the intentional inflation of expenses; and the offsetting effect of cohahitation on

expenses.”
id.

The Defendant’s Ability to Pay

“The court is nol to reflect on whether the deeree was ‘equitable’ when entered, but only
whether the economic eircumstances of the paries have changed since the award such that the
original amount is now either insufficient or excessive.” Moore, 2000 5.1, 16,1 12, 763
N.W.2d at 540, The Defendant remained at the same employment for roughly three and & half
years following the stipulation. During this time his eaming eapacity and income was sufficien
to pay alimony. It was once the Defenant chose 1o relocate to Texas that his income decreased

significantly. It is undisputed that there iz an economic change in the Defendant’s

circumstanees. However, “mene proof of a change 15 msufficient to mandate modification,”

2 The only item of property specifically connected to alimony is that alimony would terminate if Plaintiff's share of
on indellechunl property profids renched 51,000,000, and this clouse is not in disputs,
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MEMORANDUM DECISION: AND ORDER ON MOTIONS Page 7 of 11

Barton, 2012 S.D. 44, 7 14, 315 N.W.2d a1 558 (quoting Moore, 2009 8.D. 16, Y 13, 763 N.W.2d
at 540).

Courts are cautioned to look at an obligor's intentions when an obligor is requesting a
reduction in alimony. See Leedom, 2020 S.D. 40, ¥ 21, 947 N.W. 2d at 149 (citing Moore, 2009
8.D 16,912, 763 NNW.2d at 540). Here, the Defendant’s testimony regarding his employment
struggles and current fingncial condition is credible and supporied by the evidence. The
Defendant’s relocation and change in employment was not an attempt to become under- or
unemployed, nor did he intentionally reduce his income or earning capacity, [t appears the
Defenant was not trying to get out of a “bad bargain™ of alimony, but that he made a “bad
husiness decision,” and that this decision was not intentional or that he sabotaged the business
opportunity. Other evidence supports the finding that the Defendant has been trying to increase
his earnings: the Defendant faithfully made alimony pavments until he believed his access to
liguid assets could ne longer cover the payments, that he did not leave either employmenit
position without having new employment lined up to begin immediately, and that he has taken
on extra work by 1aking call in hospitals and consulting.

The Plainiiff"s Financlal Necessities

“When assessing increases in the recipient's need for alimony, the trial courl must
consider both increases in the actual expenses of the recipient and changes in the recipient’s non-
support income.” Moore, 2009 3.D. 16,9 16, 763 N.W.2d at 541 {citing Olson, 1996 3D 9,1
13, 552 N.W_2d at 40{. Courts have recognized when an alimony recipient has had a change in
need due to health conditions. See, e, Leedom, 2020 8.D. 40,9 24, 247 N.W. 2d at 150
{recipient had ongoing health issues that worsened since the time of the divorce); Moore, 2009

8.D. 16, % 16, 763 N.W.2d at 541 (recipient became unable to work due to MS).
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In the present case, the Plaintiff contributed to the care of the children and the home for
almost two decades prior to the divoree, The Plaintiff indicated that she has not worked or
sought out any type of employment since the time of the divorce. There is not a physical or
mental issue present that have incroased Plaintiffs expenses or would prevent her from working,
The Plaintiff simply does not plan to look for work until her youngest child is oul of the home, or
at least a vear from now.,

The Plaintiff restified on both direct and cross-examination that she needed the full
$13.500 a month for expenses for her and the children. The Plaintiff has rightly relied on that
amouni 25 part of the stipulation she entered into with the Defendant 1o maintain the same
lifestyle she enjoved during their 26-vear marrigge. The PlaintifT submitted a monthly expense
exhibit and documents in support of her needs, indicating that the only difference between June
of 2019 and now is that the children are cldar.

While the Plaintiff”s testimony supports her desire to maintain her current lifestyle, her
testimony and submirted evidence do not support a credible ¢laim of necessitv. [he Court does
not analyze what the Plaintiff has done with her prior alimony pavments, but it looks 1o her
current claim of necessity considering the obligor Defendant’s change in ability to pay. In this
light, the Plaintiff™s budget includes items she pays for or belicves are necessary for her adult
children, such as a country club membership and cell phone expense that adult children can pay
for themselves rather than be part of the Plaintifs budget necessities, Other expenses are not
realistic necessity amounts for a household that now consists of just the Plaintiff and one minor
child, e.g., $2,850 in clothing and personal care, and $2,%M in groceries, door dash, and

enteriainment expense par month.
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Generally, the Court agrees with the Plaintiff that allowing an obligor 1o make an
agreement o spousal support as part of a diverce stipulation, and then come back and say the
amount is not “necessary”™ would deter parties from reaching agreements. However, the second
prong of the analysis — that the obligor must establish a change in circumstances that is not
purposeful - alleviates this concern. See Leedom, 2020 S.1. 40,9 20, 9447 N.W.2d at 149, If
the Defendant had the ability to pay, then the Plaintiff" ¢ spending and budget would not even be
considered.

Contempt

“The required elements for ... civil contempt are (1) the existence of an order; (2)
knowledpe of the order; (1) ability to comply with the order; and (4) willful or contumacious
dizobedience of the order.” Tawlor v. Taylor, 2019 5.1, 27,9 39, 928 N.W.2d 458, 471 (citing
Keller v. Keller, 2003 S.1D. 36, 79, 660 N.W.2d 619, 622). There is no dispute that an order
exists and that the Defendant krrows of the order. The ability to comply with the order and
whether that noncompliance was willful are in dispute between the parties. The Plaintiff claims
the Defendant has significant assets be can liquidate in order o continue making spousel support
pavments under the terms of the June, 2019 stipulation. The Defendant claims that he simply
cannol pay the previously egreed-upon amount.

“When a party claims inability o comply, the burden shifis to that party t show ‘a
complete and detailed financial position statement for the court's review.™ Tawlor, 2019 3.1,
27,940, 928 N.W.2d at 471 (citing Mucnster, 2009 5.D. 23,935, 764 N.W.2d at 721, This
means the Court must look al mone than just the Defendant’s testimony. See . As noted above,
the Defendant’s claim of reduced income is supporied by the evidence presented. Further, the

reduction in hig imeome was not willful or contumaciows. This case is unlike the facts in
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MEMORANDUM DECISION: AND ORDER ON MOTIONS Page 10 of 11

Leedom, where the Defendant’s net assets had increased significantly since the time of the
divorce, 2020 8.0, 40, 9 23, 9447 N.W.2d at 150. Here, nothing in the agreement tics the
alimony award to the property division, and therefore the Defendani is not required to liquidate
the retitement and investment accounts he received as part of the property settlement 1o pay
alimony, See Fandyke, 2016 8.0, 91,17 14-15, 888 N.W.2d at 564-65.
CONMCLUSION AND ORDER

At the time of the divorce, the Defendant was making significantly more income than he
has been over the past 18 months. The Defendant has not purposefully reduced his income and
has met his burden to show there has been a change in hiz ability 1o pay alimony.  The Plaintiff
has rightly relied upon the Defendant’s agreement o pay over the past five years and is still in
need of spousal support. However, the Defendant made a credible showing that Plaintiffs
necessities do not require a continued monthly support obligation of 13,500 and 3300
investment contribution.

Based upon the above findings and conclusions, and considering the Defendant’s ability
to pay and Plaimiff’ s necessities, the Court hereby,

ORDERS that Defendant’s Motion 1o Modify Alimony be GRANTED and the alimony
award 15 modified 1o begin payment of $6,000 per month as of January 1, 2025, and thereafier
remain consistent with the terms of the Stipulation and Agreement filed on June 18, 2019, The
Court further,

ORDERS that the additional 3500 per month payment info Plaintifi®s IRA will terminate
al the end of the 2024 calendar year. The Court further,

ORDERS that the Plaintiff®s Motine for Conternpt 18 DENIED in its entirety,
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Dated this #th day of October, 2024,

.F!.. :h:=R Rasmussen

Circuit Court Judge
ATTEST:
Brittan Anderson,
Clerk of Courts.

by AN |

Clerk/Deputy Clerk.

Page Il of 11

Janelie App, 27T

- Page 622 -



MEMORANDUM DECISION: ADDENDUM TO 10/8/2024 Page 1 of 2

STATE OF SOUTH DAKOTA) [N CIRCUIT COURT
B8
COUNTY OF LINCOLN . SECOND JUDICIAL CIRCUIT
JIANELLE PEERY, 1DV 19-18
Plaintiff,
ADDENDUM TO 100082024
Vs, MEMORANDUM DECISION
AND OFRDER ON MOTIONS
CURTIS PEERY,
Defendant,

This manter came before the Court on Oclober 15, 2024, for a hearing to clarify the
Court’s intentions in its Memorandum Decision and Order on Motions.  The Plaintiff end her
attomey Michael F. Tobin appeared by zoom, and sttomey Meredith A. Moore appeared by
zoom on behalf of the Defendant. The Court reviewed its October 8, 2024 Memorandum
Diccision and, after discussion with counsel, issues the following points of clarification o scrve
as an addendum to that Memorandum.

It is hereby ORDERED that the Defendant shall pay Plaintiff alimony in the amount of
313,500 per month until the modification to $6,000 per month begins on January 1, 2025, Tiis
further,

ORDERED that alimeny shall thereafier remain at $6,000 per month until it would
otherwise end in accordance with the timeframe and termination clauses in the June B, 2019
stipulation and Agresment.

Dated this | 7th day of October, 2024

Circuit Coort Judge

0CT 22 204 baged of
oo 5.
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ATTEST:
Brittan Anderson,
Clerk of Courts,

oy MNPk

Clerk/Deputy Clerk.
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JURISDICTIONAL STATEMENT
Plaintift’ Appellant Janefle Rabenberg fik/a Peerv (*lanelle™) has appealed the

Circuit Court’s October 8, 2024 Memoranduim Decision and Order on Motions granting
Defendant/ Appellee’s Motion to Modify Alimony and denving Appellant’s Maotion for
Contempd, and the October 17, 2024 Addendum to October 8, 2024 Memorandum
Decision and Order on Motions (collectively referred to as the “Decision™), Notiges of
Entry were filed on November 5, 2024 (S8R 8107, Janelle fimely filed her Notice of
Appeal on November 27, 2024,

By Notice of Review dated December 12, 2024, Defendant’ Appellee Curtis Peery
{*Curtis™) secks review of one ssue, namely the date on which the modification of
alimony he requested and received was ordered to take effect. Curtis submits the Circuit
Court's Decision modifying alimony should have taken effect on August 1, 2024,

consistent with SDCL § 25-7-7.3.



1.

STATEMENT OF LEGAL ISSUES

Whether the Circuit Court abused its discretion in granting Curtis’s Motion to
Modify Alimony.

The Circuit Court granted Curtis s Motion to Modify Alimony, concluding
Curtis met his burden to show a change in his ability 1o pay and that JTanelle’s
necessities did not require 2 continued monthly support obligation at the
amount set in the parties’ Stipulation and Agreament.

Leedom v Leedom, 2020 5.1, 40, 947 N.W.2d 143
Moore v Meoore, 2009 8.1D. 16, T63 N.W.2d 536
Savage v Savage, 2003 81D, 46_ 661 NW.2d Te2

Whether the Circuit Court clearly erred i denving Janelle’s Motion for
Contempd.

The Circuit Court denied Janelles Motion for Contempt, concluding Curtis
was unable to pay the amount st in the parties” Stipulation and Agreement
and that his actions were neither willful nor comtumacious.

Fveny o Fvens, 20208 D 62 031 WN.W 2d 268
Tathert v. Talberr, 290 N.W.2d 862 (8.D. 1280)

Whether the Circuit Court abused its discretion in establishing January 1,
2025, as the date on which Curtis’s reduced alimony obligation would take
effect.

The Circuit Court determined the modification in alimony pavinents would
commence on Janwary 1. 2025,

SDCL § 25-7-7.3
Steffens v Pelerson, 503 N.W2d 254, 259 (5.1). 1993)
Kier v Kier, 454 N.W.2d 544, 546 (5.1 1990)

Wi



STATEMENT OF THE CASE

Curtis and Janelle were mamied in 1993, (SR 612). Janelle filed for divorce from
Curtis in February 2019, (SR 6). On June 17, 2019, Janelle and Curtis entered into a
Stipulation and Agreement, which was accepted by the Circuit Court and incorporated
mte 4 Judgment and Decree of Divorce on June 18, 2019 (the “Judgment™). (SR 34-37,
31} Pursuant 1o the Judgment, Cuartis pard Janelle alimony. In June 2024, Curtis [led 2
Motion to Modify Alimony and supporting papers {"Motion 1o Modify™) (SR 75). He
had moved to Texas, changed emplovment, and could no longer pay the entirety of the
ordered ahmony amount. (S8R 73-76: T7: 85). A hearing on the Motion to Modily was
scheduled for Seplember 27, 2024, and noticed on July 2, 2024, (SR 199). On
September 10, 2024, Janelle filed a Motion for Contempt and Opposition 1o the hMotion o
Modifv, (S8R 201: 204-221%. The Circmt Court issued its Deciston on October 8, 2024,
gramting the Motion to Modity i part and denving the Motion for Contempt. (8K 612),
Following the Decision, the partics sought clarification from the Crewit Court on several
wsues. A hearing was held on October 15, 2024, after winch the Circunt Court clanfied
certain aspects of s Decision in an Addendum dated October 17, 2024, (S8R T84,

STATEMENT OF FACTS

Janelle and Curtis married in 1993, (SR 612). Afier their marriage, Janelle
worked as a dental hygienist, while Curtis completed medical school and a surgical
reswdency i Sioux Falls. (Janelle App. 94:1-6). Following completion of his residency.
Curtis and Janelle moved to Des Momes, Iowa, for two vears prior to retuming 1o Sioux
Falls, where Curtiz began working at what i now Sanford USD Medical Center

("Sanford™) as a bariatric surgeon. (Janelle App. 95:5-9). During their marriage, they



had four children. Janelle stopped working as a dental hvgienist after the parties” third
child was bom, working to raise the parties” children and manage their home. (Janelle
App. 94:8-235; 95 1-9).

Janelle filed for divorce from Curtis on February 14, 2019, SR 612, During the
divorce, on April 24, 2019, the parties entered into an Interim Stipulation and Agreement
to formalize pavments made by Curtis to Janelle For expenses, spousal support, and child
support, (S8R 19). Curtis agreed to pay Janelle 519250000 per month until the parties’
home =old, the divorce was finalized, or upon further Order of the Court. (SR 33),

The parties successtully medmted ther divorce on Jume 17, 2019, They signed a
Stipulation and Agreement (the "Stipulation™) that addressed the division of mantial
property, assumption of financial obligations, custody, child support and alimony. (SR
34}, Pursuant to a Qualified Domestic Relations Order, Janzlle received $465.697 from
Curtis's retirement account, two out of three of the parties” investment accounts, and the
benefit of an insurance policy, among other items. (SR 34), On June 18, 2019, the Courl
entered a Judgment incorporating the terms of the Stipulation, which was filed on June
25, 2019, (S8R 51). Notice of Entry of Order was filed with the Clerk of Court on June
28. 2019, (SR 36).

Section 2 of the Stipulation addresses alimony. It provides:

It is herehy agreed, Curtis shall continue to pay to Janelle, $19,250.00
until such time as the home sells, Both parties recognmize this is a
combined payment of alimony and support payments for the children.,
mcluding a consideration for Janelle paving expenses, rent, and
allowances for adult children. Janelle will continue to pay the expenses as
she was per the Infterim Agresment until the home [sells].



Upon the sale of the home, Curtis shall pay to Janelle, an alimony
payment of Thirteen Thousand Five Hundred Dollars ($13,300.00) per
month commencing the first of the month following the sale of the home.
This alimaony shall contmue for a period of ix (6) years, al which time the
alimony shall be reduced to Seven Thousand Dollars ($7,000.00) per
month for a period of nine (2 vears, These pavments shall be through an
automatic deposit into Janelle’s account. In addition, Curtis shall pay an
additional Five Hundred {3300.00) per month into a Roth IRA of Janelle’s
choosing for a period of ten {10} years.

(SR 35-36).

During the majority of the parties” marmiage, Curtis practiced general and banatnic
surzery #t Sanford U'SDD Medical Center in Sioux Falls. (SE 86.at% 7). Needing a
change hoth personally and professional ly, he left his practice at Sanford i January 2023
{Janelle App. 33:6-13; 175:5-25; 1-2). He moved to Texas where he had already been
doing consulting work and where he had Family, including his brother and cowsing, m the
area. (Janelle App. 31:17-25; 32:1-6; 175:10-23; 176:1-2).

Curtis did not leave Sanford without having secured new emplovment. (Janelle
App. 34:3-11). He joined The Bariatric Experts as a contract physician. (SR 86 a9 8;
Janelle App. 34:3-10% He also continued s consulting worls fonming First Creek
Surgical Solutions, PLLE. (Janelle App. 32:6-13). Following hig move, his annual
mcome decreased from approximately $870,000 in 2022 to approximately 557 5,000 for
2023, (SR 86 at 99; Janelle App. 59:9-19: BR 374, 418. 479),

Despite the reduction in imcome, he believed his eamings would eventually
exceed what he made at Sanford, having been presented with a prospecius showing his
meome could excead hiz 2022 income in as little as a vear after joining the practice,

(Janelle App. 35:3-25; 36:1-7). Because of his reduced income, he tightengd his belt,



reduced his personal living expenses, and continued to pay the ordered alimony in the
ordered amount.

Unfortunately, continued emplovment with The Bariatrics Experts was not
workable: Curtis's comtract was not renewed for 2024, He signed a separation agresment
effective as of December 15, 2023, (SR 579 Janelle App. 41:12-18).

Ewven hefore entering into the separation agreement, Curtis looked for new
opportunities. (Janelle App. 43:3-257 44:1-8; 49:1-23). In March 2024, Curtis joined
another physician who had an existing practice, Inspire Bariatrice, located in McKinney,
Texas. (SR 86-87 at § 10: Janelle App. 44:2-8. 45:1-100. He also continued s
consulting work. (SR 86-87 at W 10; Janelle App. 46:17-19)

Curtis and the founding physicitan of Inspire Banatrics emterad into a Managed
Services Agreement (“MEA™) wherein each pays Inspire Bariatrics for the clinical
services provided. (SR 58¥ Janclle App. 45:13-20), Before doing so, Curtis sought the
exisling practice manager s assistance in developing a business plan and preparing
detailed projections and expense caloulations. (Janelle App. 48:4-13). The projections
established that Curtis’s share of the expenses was approximately 522,004 per month.
(SR 384; 385; Janelle App. 51:1-25; 52:1-7). Until expenses are paid. he does not
generate income. (SR E7 at 111}, However, Curtis testified he would have been unable
to develop a solo practice because his expenses would likely have been double what they
were with Inspire Bariatrics. (Janelle App. 170:19-25; 171:1-2). He also testified he did
not have viable options for large-scale hospital or clinic system employment that would

have compensated him similarly to his employment with Sanford nor did he beheve that



type of enviromment was sustainable for him personally or professionally, (Janetle App.
170:12-16).

Curtis testified that developing a new practice takes time, often requiring two to
three vears of operations before a practice is profitable. (SE 87 a1 ¥ 13; Janelle App.
34:12-13). Here, however, Curtis believed Inspire Bariatrics presented a better
opportunity for faster development because of the existmg practice and ils lean operating
practices. (Janelle App. 48:21-25). While he would not generate much by way of income
mitially, he believed it would come. At the time of hearing in September 2024, Curtis
had not generated income trom his association with Inspire Banatres. (SR 87 at % 12;
SR 606, 608; 609; 614 611; Janelle App. 72:2-25:1-25; 74:1-8). However, he continued
te do consulting work, took call al several hospitals, and regularly engaged in networking
with other surgeons and insurers. (SR 87 a1 % 12; Janelle App, 52:18-25: 53:1-13),

Recognizing the need for capital for both his business and personal obligations,
and based on his projected expenses, Cartis sought a hine of credit in the amount of
300,000, (SR 87 at ¥ 14; Janelle App. 47:5-8). He helieved that amount would cany
him through until his new practice hecame profitable. (Janelle App. 92:7-14). The
amount of the loan for which Curtis was eligible was impacted by the amount and
duration of his alimony obligation, ultimately meaning he was unable 1o obtain as sizable
of a line of credit as he needed. (8K 87 at § 14 Janelle App. T4:15-24: 85:16-25; T2:1).

Curtis reduced his personal living expenses upon moving to Texas, first at the
time of his initial move and then again when he started his new practice, (SR 87 at9| 15;
SR 686 Janelle App. 86:1-14).  Among other efforts to reduce monthly living expenses.

he moved from a 2-bedrooim apartment to a 1-bedroom apartment to reduce his rent.



{Janclle App, BG:6-14)

Curtis does not have much by way of income-generating assets. (SR 87 at 9 17)
In addition to the line of credit he obtained, he borrowed against the 100,000 cash value
of his life msurance policy. (SKE 87 at 1] 20; Janelle App. 47:2-8; 75:9-15). He used that
amount. in part, to pay his alimony obligation. {Janelle App. 58:10-25; 59:1-8), Atthe
time the Motiom 1o Modify was filed in June 2024, he had approximately 533,000,000
remaimng in-cash value for use. At the hearing in September 2024, that amount had been
exhausted. Jd

Curtis also attempted to sell one of the two houses that he owned m Sioux Falls:
however, he was unsuccessful in doing so. Instead, upon advice of his realtor, he entered
mto a long-term lease agreement. (Janelle App. 80:3-13:16-22). Both houses generate
sufficient rent to pay the respective mortgages: however, absent a sale, they do not
produce income. (Janalle App, T2:9-25; 80:1-2, 5-13).

At the time the Motion to Modify was filed, Curtiz was depleting his available
cash resources tar too quickly given the expected tuneline tor the anticipated profitability
of his practice, (S8R 87 at 9 200 His net income for 2024 from his consulting work was
approximately S100,00 from January through July. (Janelle App. 77:2-5). He was unable
to continue payving the alimony obligation. (Janelle App. 81:20-25; 82:1; 82:23-25; £3:1-
4. 85:16-26; 92:21-25; 93:1-2). He requested that his alimony obligation be reduced
from $14.000 (which amount is inclusive of the $300 investment contribution) to 54,000,
(SR 76; Janelle App. 83:1-4). He also requested that the duration of his alimony be

shortened and terminated after four more vears. (SR T6).



To date, and in addition to the property settlement identified in the partics”
Stipulation, Curtis has paid more than 3854, 000.00 m alimony and additional sums for
child support, which payments commenced in February 2020. (SR 87 at ¥ 18). Curtis
has alzo contnibuted to his minor daughter's health insurance, car msurance, her college
fund. a monthly allowance, and her dance expenses. (Janelle App. 885:6-14). In total.
Curtis had paid 516,690, 72 0 month smee approximately February 2020 and umti] June
2024, (SR 87 at 9 18).

At hearing, Curtis testified hiz personal monthly expenses are approximately
ST which melude hos rent payment. car payment. a motorcycle payment. msurance,
food, gas. and clothing. (SR 686; Janelle App, B6:15-25; 87:1-20: 88:1-17).

Janelle testified her monthly budget i= approximately $14,000 and her monthly
expenses are in the range of 816,000 to S12.000. excluding private tuition expenses for
the parties” voungest daughter at O Gorman High School, (Janelle App. 204:6-14; 205:1-
25, 206:5-9  Her monthly expenses melude expenses for her adult children and a
country club memberstup. (Janelle App. 224:1-25; 225:1-25; 226:11-25; 227:1-16;
228:18-25; 229:1-8), She also testified it 15 not vnusual for her to carry credit card debt
of over $20,000 from month to month. (Jmelle App. 231:4-11%. She is not presently
emploved, has not been since well before the parties™ divorce, and. at least at the time of
hearing, did not plan  consider employment until at least after the parties” then-minor
doughter had pradoated high school. (Janelle App. 222:18-25; 223:1-9)

All of the parties’ children are now adults (with the last turning 18 vears-old on

March 13. 2025). (Janelle App. 183:14-25: 184:1-15) At the time of the Motion to



Modify and subsequent hearing, the partics” fourth and voungest child was still a2 minor,
(SR 36). Curtis 1s 35 vears-old. Janelle is 54-vears old. (Janelle App. 188:3-6).

The Circuit Court reduced Curtis’s alimony obligation from 513, 500 per month 1o
0.0 a month, and eliminated the additional monthly payvment of 3500 1o an investment
account, with the modification taking effect on January 1. 2025, (SR 621). The Circuit
Court further ordered that the almony obhigation of 56,000 per month would remain in
effect and “end m accordance with the timeframe and termination clauses in the June 8,
2019 Stipulation and Agreement.”™ (SKE 784)

STANDARD OF REVIEW

A cireuit court’s decision to modify an alimony award is reviewed for abuse of
discretion. See Leedom v, Leedom, 2020 8.1 40, § 11, 947 N.W.2d 143, 147 {citing
Borton v Sarton, 2012 8.0, 44, 19, 815 N.W.2d 553, 557). This Court “will not disturh
an award of alimony . . . unless the trial court clearly abused itz discretion.” Steffens w
Peterson, 303 NW.2D 254, 237 (8.D. 1993) (citing Peferson v Peterson, 434 M. W.2d
732, T34 (5.D. 1989%). It wall “not determme whether [it] would have made an onginal
like ruling., but whether *a judicial mind, in view of the law and the circumstances of the
particular case could reasonably have reached such a conclusion.”™ Jd “Abuse of
diseretion refers to a discretion exercised to an end or purpose not justified by, and clearly
agmnsl, reason and evidence.™ Tavlor v Taplor, 2019 8.1 27,9 14, 928 N.W.2d 458, 465
(quoting Godfrey v Godfiey, 2005 8.D. 101, 9 11, 705 N.W.2d 77. 80). An abuse of
discretion “is a fundamental error of judgment. a choice outzide the range of permissible
choices. a decision, which, on full consideration, 18 arbitrary or unreasonable.” Thurmman

v CUNA Mut, s, Society. 2003 5.1, 63,9 11, 836 N.W.2d 611, 616 (guoting State v



Lemier, 2009 8.0, 86, 9 40, 774 N.W.2d 272, 286).

This Court reviews a “circuit court’s lndings of fact under the clearly erroneous
standard” and reviews “conclusions of law de novo.” Leedom, 2020 8.1, 40 at ¥/ 11
(quoting Lowe v Schwartz, 2007 8.0 85, 19, 738 N.W.2d 63, 66-67).

Similarly. this Court reviews “a trial court’s findings as to contempt under o
clearty erroncous standard.” Tepdor, 2019 8.1, 27 ar 9 15, 928 N.W.24d at 463 {quoting
Mughster v Muyenster, 2000 510, 23,9 15, Tod N.W.2d 712, TI Ty {adddional citation
omitted). “The trial court™s findings of fact are presumptively correct and the burden is
upon appellant to show eiror.™ Thwlar, 2019 8.1, 27 a1 ) 15 {quoting (rode v Grode,
1996 5.D. 15, 1119, 542 N.W.2d 795, 801}).

ARGUMENT

The Circuit Court’s Decision reducing Curtis's alimony obligation and declining
to hold him in contempt is justified by and consistent with reason and evidence. The
Circuit Court was presented with extensive testimony by and evidence from both parties.
It was not enly able to judge the credibility of the witnesses, but in the best position to do
s0, and accorded their testimony the weight il deserved,

L. The Circuit Court Properly Exercised its Discretion When it Granted
Curtis's Motion to Modify.

Curtis proved a change in circumstances in both his meome and Janelle's
necessilies. He further proved that while his departure from Sanford was voluntary, it
was not done for the avordance of hus obligations.  The Circuit Court properly applied
the law to the facts and evidence presented at hearing, Simply stated, there 15 nothing

arbitrary or unreasonable about the Circuit Court’s Decision. It was and remams well



within the range of permissible choices.

A, Curtis proved a change in circumstances.

Alimony is modifiable or terminable upon a showing of changed circumstances
since the time of entry of the divorce decree. This Court has held: “Jo|nce a court
approves an alimony award, it can modify it. This authority of a trial court is not affected
b the Tact [that] the original divorce judgment was based on an agreement between the
parties].]” Sovage v Savage. 2003 8.D. 469 13, 661 N.W.2d 762, T65-66 (quoting
Paradeis v Paradeis, 461 N.W.2d 135, 137 (8.D. 1990 (citing Comnodly v Connaolly, 270
NW.2d Hn2 (5.D 1978, “[A] stipulation m the nature of spousal suppont or
maintenanee |is| not contractual in nature, but rather . . subject to modification or
termmation on a showing of changed circumstances,” Harding-Mover v Harding, 2000
5.D. 126, 9 13, 616 N.W.24d 899, 902 {eiting Saxvik v Saowk, 1996 8.D. 18,7 2, 544
N.W.2d 177, 179).

“The change in circumstances refers to a change in the secessities of the recipient
and the firenetal ability of the obligor.™ Moore v Moove, 2000 8.1, 16, 713, 763 N.W.2d
536, 540 (quoting Aovr v Hory 445 NW.2d 26, 28 (5.D. 1989) (citing Dongferty v
Demgherty, 76 8.10. 318, 77 N.W.2d 845 (1936), Gutnter v (uinier, 72 8.D. 5334 37
N.W.2d 452 (19499)) (emphasis added). The change demonsirated “need not be
substantial,” although it must be more than “mere proof of a change.” Lowe v Schwarlz,
2007 5.D. 85,9 13, 738 N.W.2d 63, 68. The moving patty bears the burden of
establishing a change. {d.

Fallowing the diverce. Curtis moved from Siowx Falls to Texas, ending his

emplovment with Sanford and accepting a role as a contract physician with The Banatric
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Fxperts. (Janclle App. 34;3-1(0). He took no time off between employers. (Janelle App.
67:12-23). Prior to the move, he was making approximately $870,000. (SR 26 at 19,
Tanelle App. 59:15-22). His new position had a base salary of $420,000, which he
supplemented with consultmg work threugh his professional corporation, making
approximately $375.0001n 2023, (Jonelle App. 39:22-25).

In December 2023, The Baratrics Experts did not renew Curtis™s contract, (SR
579: Janelle App. 41:12-18.) Curtis anticipated the termanation of the relationship;, he
looked for new opportunities even before the non-renewal. (Janelle App, 43:3-25; 44:1-
8). Unfortunately, there were lew opportumities. and his extensive efforts did not come to
fruition,

He joined an existing solo practice called Inspire Banatrics in March 2024.
{Janelle App, 45:15-20). When he electad to partner (although not in a legal sense) with
the physician operating Inspire Banatrics, Curtis and the existing phyvsician entered into
an agreement that set forth their respective obligations for the costs of operation. (SR
588). He did not generate income with his new role at Inspire Baratnics but continued
comsubting work and picked up calls at two hospitals. (Janelle App. $8:22-25; 59:1-8),
Through July 2024, he had made approximately $100,000 from his consulting and other
work.

The evidence shows Curtis’s circumstances changed matenially when he first
moved 10 Texas in 2023 and again when he jomed Ingpire Bartatrics in March 2024, His
income was more than halved. Through his testimony and exhibits, Curtis showed he
was not generating sufficient revenue to fully pay lus share of the expenses. let alone

profit. (8K 608, 609 610 611). He reduced his personal living expenses, but he
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struggled to pay his professional md personal expenses, Janclle's expenses, child support,
and his daughter's health insurance and dance expenses. He leveraged the cash value of
an insurance policy he had, took out a line of credit, and attempted to sell one of the
properties he owned. Even then, his income did not cover his own expenses, let alone
Janelle’s. He was rapidly depleting his cash reserves and taking on deld in the form of a
fine of credit,

Despate his circumstances, Curtis did not seek to ternunate his alimony obligation.
He instead sought to reduce it. He testified that he waimed to be fair but also reduce an
obhgation he could no longer comtinue to pay. Curtis’s situation clearly showed a change
in circumstances. Janelle did not dispute his reduced income, She did, however, assert
that the reduction im income alone was msufficient to meet Curtiz’s legal burden, She
mstead argued Curtis intentionally underemploved himself and because of his actions
should have continued to invade his assets to payv alimony. See Janelle’s Brief at pp. 13-
18, These arguments are unavailing considering the entire record.

L Curtis did not change employment and reduce his income to
avoid alimony.

Tanelle argues there i no change in circumstances because Curtis chose to join
Inspire Bariatrics as opposed to remaining with Sanford or seeking similar employment
as an employee with another large hospital or chinic system, This Court has stated it
“does nol condone voluntary reduction in meome for the express purpose of avedding
alimony and support pavments.” Steand w Straubd, 281 N.W.2d 260, 261 (8.1, 1986)
{citing Herndon v Herndon, 305 N.W.2d 917 (8.D. 1981); Nauman v Nauman, 320

NW.2d 519 (S.D. 1982) Simmons v Stermons, 67 8.1, 145, 290 N.W. 319 (1940
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Critically, however, it Further stated “[t]here 15 a vasl difference . . | between a
dismclination or unwillingness to pay alimony and an inability to pay.” Straub, 281
N.W.2d at 262 (citing Kuehn v Kuehn, T4 8.1, 521, 55 NW.2d 70 (1952)).

Curtis did not make the decision o move and seek new employment without
corsiderable deliberation. (Janelle App. 33:1-18). There is oo evidence that Curtis made
the decisions he did with mal-inteént or any intent to ignore the Judgment. To the
contrary, Cutis initially believed he would make more money with The Baratrics Experts
than he had at Sanford because of both the potential for greater income and the
opportunty to own an interest in a practice following the existing physician™ retirement.
{lanelle App. 35:7-25; 36:1-22; 3%:12-18). When he did not increase his income and his
contract with The Bariatrics Experts was terminated. he actively pursued other
opportunities. He took on call at several hospitals, aiming to take between 7 to % calls a
week and he continued his consulting work, (Janelle App. 63:24-25; 64:1-25; 65:1-20),
In addition to change in his own circumstances, Curtis also spoke to changes within his
specialty, mdicating that the prolific use of weight loss drugs had caused the number of
bariatric surgeries to decline at a national level, (Janelle App. 21:1-11). While he not
only hoped, but actively worked to address the change in his own income as well as
counter those changes within his specialty, it proved incredibly difficult. (Tanelle App.
1701 2-18).

Janelle also argues Curtis chose 1o pav the original physician at Inspire Bariatrics
as opposad to fulfilling his alimony obligation. See Janelle’s Brief at p.15. That
argument is a distortion of the facts and not representative of the reality of an mdividual

physician attempting to start a new practice. Cuortis™s MEA with Inspire Baratrics
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represented his agreement (o pay his monthly share of expense For a chinic space,
equipment, stalt, and nearly everything needed to support a practice. These were not
gratuitons payments to another person bt his share of the overhead costz of a business,
And as Curtis testified, going it alone would have nearly doubled those expenses.

A comparison of Curtis’s circumstances and emplovment decisions with those
made by the moving parties in the cases of Clson v CHron, 1996 8.D. 940, ¥ 16, 332
MW .2d 396, and Stmemens v Simemons, 67 8.0, 145, 290 NW. 319 (1940) is instructive,
Both cases analyze the intent of the obligor in nol only seeking a reduction of pavment,
bt essentially manipulating the facts and circumstances to support the clommed reduction.

In £Xson, this Court considered a fact pattern in which the parties had a thirty-vear
mamiage prior to divorce, ex-wife was granted a divorce on the ground of extreme mental
eruelty, and she was awarded alimony. 1996 5., 90 at 9 3, 352 N.W.2d at 398 Obligor
ax-husband sought to reduce his monthly obligation: ex-wife sought an increase. fd. a4
4, The trial court denied the obligor's request for a reduction and granted his ex-wife's
requested morease, concluding that the obliger had “voluntanly reduced lus available
mcome by increasing overhead costs in his business,™ fd ol 9 5. On appeal, this Court
stated it:

may consider whether the obligor has either acted with the primary goal of

reducing his gross income or has artificially reduced the net income

available after expenses through exaggerating personal expenses or

mflating overhead costs of a business owned, at least in part, by the

obligor.

fd at 9 12, There. this Court agreed with the trial court that the obligor “acted to

mientionally reduce his income by inflating the overhead expenses associated with his

14



dental practice.” fd. at ¥ 16, n.3 (holding there was evidence obligor created “artificial
results™ through “manipulation.” ).

In Simmons, the Court noted that the obligor spouse also sought to manipulate the
evidence in support of his reguest for a reduction, making changes to his business
operations 1o inflate expenses. Simmons, 290 NW.2d at 321. The Court noted the
obligor made “no bona Nde effort to comply with the mandate of the court™ and “sought
means of evading payment.” Jd. at 319, To the contrary, the obligor’s own testimony
showed that “his eamings have contributed substantially 1o the acquisition of a dwelling
and other property by his present wite.”™ Jdb There was a “persistent evasion of payment
[that] manifest|ed| his attitude and willful disregard for the mandate of the court.™ Jd.

Circuit courts are authorized, and even reminded by this Court’s caselaw, 1o
consider the intentions of the obligor. See Leedon, 2020 5.1, 40 at 9§ 21. It did exactly
that here, concluding Curtis did not choose to sabotage his career and business
opportunitics. (SR 6018, The Circunt Courl found Curtis's testimony regarding his
change in employment and financial situation credible. (SR 618). It stated: “[it appears
the Defendant was not tryving to get out of a “bad bargain® of alimony, but that he made a
“had business decision,” and “that this decision was not intentional” and he did not
“eabotage[] the business opporiunity,” (SR 618). It further stated,

Other evidence supports the Ninding that the Defendmt has been trying 1o

merease las camings: the Defendant futhfully made alimony payments

uitil he believed his access to liguid assets could no longer cover the

pavments, that he did not leave either emplovment position without having

new emplovment lined up to begin immediatelv. and that he has taken on

extra work by taking call m hospitals and consulting.

(SR 618).
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Curtis’s mindset and actions sinee his move to Texas are not those of somecone
secking to voluntarily or intentionally under-employ himself or engage in an act of
sabotage against Janelle, As the trial court noted, Curtis may have made a poor business
decision. but i1 was nol an intentional act on his part and certainly not one aimed at trying
to shirk his obligations pursuant to the Judgment. (SR 61%) Instead. despite a poor
business decision, he continued o work as hard at the age of 33-yewrs old as he had much
earlier in his career. The Circuit Court properly thus concluded Curtis did not act with
the primary goal of reducing his income or exaggerating his circumstances to evade his
support ebligation.

2. Curtis s not required to divest his retivement to pay alimony.

Curtis paid his alimony obligation until he could no longer do =0, He used certain
of his assets to do so. but he is not required to continue doing so, particularly when
Janelle has not proven that the amount she secks 18 for ordinary needs and necessities.
This 15 not a situation in which Curtis has significant income-caming assets that allow
lum to maintain both s lifestvle as well as Janelle’s, in addition to his medical practice.
To that end, Janelle's argument that the reduction i Curtis’s meome 1s of no consequence
because Curtis should be reguired to invade his investments further to pay alimony is not
only untenable, but mconsistent with the Taw,

The cases i which this Court has considered assets as 0 means by which to pay
support are tactually dissimilario the mnstamt case. For example, in the Leedons case,
2020 5.D. 40 9247 N, W.2d 143, Cindy filed for divorce from Dawid after twenty-vears of
marriage. David’s annual meome for the four-years preceding the divorce ranged from

SO 000 - B3R5, 0N, Jof at W 2. Cindy “worked sporadically™ during their marniage. {d
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Following trial, the trial court ordered David to pay Cindy alimony i the amount of
S3.004 kil any of the following occurred: (1) Cindy remarried. (2) David becane
eligible for social security, and (3) David’s income increased “substantially.” /4 at 94,

David consistently paid his alimony followmg the divorce. He retired shortly
after attaining the age of 62, He thereatter stopped payving Cindy alimony. Jd at 9 7.

Cindy “filed o motion to restore alimony.”™ fad a1 9 8. David argued “he was no
longer obligated to pay alimony . . _ after he became eligible for social security and
retired.”™ fd. He further argued that was unable to pay because he was not earning an
NGO,

The trial court held that David’s alimony cbhligations did not automatically
termimate and ordered David 1o pay amrearages 1o Cindy; however, it further reduced
David's obligation from $3.000 to 81,750, Fd at§ 9. David appealed, arguing the trial
court abused ite discretion when it modified, rather than terminated, his alimony
obligation. [/d. atq |3,

On appeal. this Court analyzed changes m David’s income and assets, noting that
his eamings reached a ligh of 3475000 following the marmage and that he chose to
forego receipt of social security in order to increase his monthly allotment in future years.
Id at 1) 22. It further noted that David had two homes, with values of $662,676 and
3735000, respectively. as well as investment accounts valued at 34.046.670. fd His
monthly budget was $16.847 and he maintained it by “liquidating assets.” fd.

In comparison, Cindy had worked several different jobs since the divorce, fd at ¥
24. The highest annual income she achieved was approximately $51.000. fd She also

had medical expenses that prompted her to deplete her 401K and was forced 1o live with
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her son because of poor fimancial condition. J/d,

This Court affinmed the trial cowt’s finding that modilication, and not
lermmation, was appropriate. fd. al ¥ 24. In reaching thal conclusion, this Court agreed
that David's obligation should not be terminated when he “was able 1o maintam two high-
end homes and a monthly budget of over $316.000.” 74 In contrast, “Cindy’s momnthhy
budget was less than one-third of David’s budget | | and [s]he had also acquired
significant debt since the divorce and was living with her son to stretch her monthly
meome,” Jd at Y 25

In fnehn v Knehn, 74 8.D0 521, 526-27, 553 NW.2d 70, 73 (1952). thas Court
took a dim view of the obligor’™s personal conduct, concluding his actions required
comsideration and use of his assets to pay his support obligation. The obligor argued he
was unable to meet his obligation to pay alimony without “encroaching wpon the assets of
his estate,” 55 N, W.2d at 526-27, Howewver, as this Court noted, the obligor™s “failure to
cam a substantial income™ was “induced by his intemperate habits,™ fdl at 527, But for
“the excessve use of liguoar],]” the obligor could have continued to meet lis ex-spouse’s
necd for alimony. This Court noted that i the corpus of a spouse’s estate must be
mvaded, it should be that of the party at fanlt. Id

Neither of these cases i factually analogous to the instant case, Curtis did not
refire. He 18 not living a lavish lifestvle with considerable equaty bualt up in homes and
vacation homes. 'With the exception of the two mvestment properties. he has what he
received in the divoree in terms of insurance. retirement, and investment accounts.
{Janelle App. 81:12-16). His S10.000 budzet for his personal expenses s, outside of

suppor and work obhigations, considerably less than lanelle’s budoet, He also has not
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engaged in imesponsible spending or actions that dissipated his income or assets.  Again,
as noted by the Circuit Court, it found Curlis's testimony about lus emploviment and
financial situation “credible and supported by the evidence.” (3R 618}, Curtis has
already invaded his assets (o manage his personal and professional obligations, mcluding
those to Janelle. Continuing to do so is not supported by this record and ultimately
unsustamable,

B. Cartis has proved a change in Janelle’s necessities and also
demonstrated many of her expenses are not necessities.

Janelle’s necessities have changed since the divorce. When “considering the
financial necessities of Wife and the ability of Husband to pay, both income and expenses
of the parties must be considered.” Moore, 2000 5.1, 16 at 1Y 14-15, 763 N.W.24d at 540
(quoting Hore, 4435 NW.2d a1 28, This Court has stated its “decisions have closaly
serutinized the gross income and expenses which might affect the obligor’s ability to pay
or the recipient s need.”™ J/d

The Judgment set sponsal support and cluld support at 519, 250000 per month until
the martial home =old. That Judgment contemplated the mortzage and expenses for the
marital home, child support and adult children then living with Janelle. (SR 513 The
sale of the marital home caused a reduction of the original amount of $19.250 to $13.500
per month, but then created a specific child support obligation of 51,500 per month, and

added a $500.00 per month payment to an investment account of Janelle's choosing !

! The Cireuit Court rejected Janelle’s contention that the alimony award stood in the stead
of property division. noting Janelle received equity from the sale of the parties” marital
home, investment accounts, and a share of Curtiz's Sanford retirement account, which
sl was nearly $500L000. (Janclle App. 218:9-24). It properly concluded that the
alimony section was “separate and distinet from other property division sections such as
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Curtis also paid for other expenses for las mimor child.

Since the divoree, Janelle lives in a different home with only one minor child for
whom she receives child support and other assistance with expenses, such as
contributions toward the minor child’s dance expenses. health insurance, and car
meurance. Janelle does not acknowledge these changes. instead arguing her standard of
living has not changed and should not change. This s sigmificant. Janelle'’s focuws s on
her desired standard of living and not whether she can atford necessities or ordimary
expenses, Her monthly budget s greater than Curtis’s. As noted in Lawmipert v Lampert,
383 NOW. 24 899 903, the focus should not only be on whether the obligor has
sufficient funds to pay, but also whether the “dependent gpouse continued to need the
money 1o meet ordinary expenses|.]”

While Janelles testimony and evidence shows that her expenses exceed the
amount she’s receiving for spousal support, it does not mean her expenses are ordinary or
necesrary. Simply because she says she continues to live her life how she wants to and
has not changed her spending habits does not mean her needs have not changed. As
noted by the Cireurt Court, if needed to look at “Janelle's current claim of necessity
considering [Curtis’s] change in ability to pay.” (S8R 61%). It stated:

While the Plaintiff"s testimony supporis her desire to maintain her current

lfestyle, her testimony and submitted evidence do not support a credible

clam of necessity. The Court does not malyze what the Plaintaff has done

with her prior alimony payments, but it looks 1o her current claim of
necessity congidering the obligor Detendant’s change in ability to pay. In

life meurance, retirement and investment accows, and real and personal property.” (SR
616-617). “Therefore, the alimony agreement in this case is separate and distinct from
the property settlement agreement, and the Court has authority to modify alimony if
certain circumstances exist.” (SH 616-617).
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this light, the Plamtiffs budget includes items she pays for or belicves are

necessary Tor her adult chuldren. such as a country club membership and

cell phone expense that adult children can pay for themselves rather than

be a part of the Plaimtiff™s necessities, Other expenses are not realistic

necessity amounts for a household that now consists of just the Plamtifl?

and one minor child, e.g., 52,830 in clothing and personal care, and $2,900

in groceries, door dash, and entertainment expense per month.

(SR 619).

It bears repeatmg:  Curtis did not reguest termination of his alimony obligation
nof did the Cireuit Court terminate his ahmony exception, While he requested
modification to a lesser amount than that determined by the Court, he s still paying
alimony i the amount of $6.000 per month, This modification is consistent with Curtis’s
ability to pay and Janelle’s ordinary needs. It was and remains supported by a well-
developed record and law
II. The Cireuit Court Properly Declined to Hold Curtis in Contempt.

Curtis lacked the ability to pay hiz alimony in full. He did not purposetully create
his lack of meome to avord paying alimony. In that regard, Janelle did not meet her
burden to show Curtis willfully or contumaciously disobeved the alimony portion of the
Judgment.

The law discussing civil contemnpt s well established. This Court has held:

A party is not guilty of contermpt of court in failing to pay amounts

required by a divorce judgment if he is unable to do so and did not

voluntarily create the disability for the purpose of avording such payment,

and where a party geeks 1o satisfy the court that his failure to render

obedience to the mandate of the court was due to his inability to comply,

withowut fault on his part. the burden 15 on him to establish such disability,
MNauman v, Neanman, 320 NW.2d 519, 521 (8.1, 1982) (quoting Simmens, 290 N.W, at

321). There are four elements of civil contempt. They are {1} the existence of an order;

21



{ 2) knowledge of the order; (3} ability to comply with the order; and (4) willful or
contumacious disobedience of the order.™ Fvens 1@ Feens, 2020 8.D. 62,9 47, 931
N.W.2d 268, 283, see alse Tavlor, 2019 8.1, 27 at 1) 39; see also Keller v Keller, 2003
B.D. 36 99, 660 N.W.2d 619, 622,

The parties do not dispute that the record shows the first two elements are met,
The record does not support a similar fimding on elements 3 and 4. 1 does not
demonstrate Curtis willfully disregarded the Judzment or acted in bad faith.

Janelle’s request for contempt focused on Curtis’s payment of a reduced amoumm
of alimony after June 2024, He paid m full for June 2024, but then did not make a
payment in July because of an error and then made a payment of 54,000 in August 2024,
(Janelle App, 165:19-25; 166:1-25; 167;1-18). He had attempted to work with Janells to
address spousal support following his separation from The Bariatrics Experts: however,
they were unable to agree, Hiz Motion to Modify was necessary and filed in June, with a
heanng scheduled for the end of September 2024, (Janclle App. 81:20-23; 82:1-22). A1
that pomnt, his income had already decreased and he was wsing his assets and a loan to pay
personal and professional expenses and support,

Ulntil July 2024, Curtis consistently made payments of spousal support and child
support. as well as paving other expenses for his remaining minor child. While he did
accept lower compensation when he signed on with the Banatrics Experts, he did so
believing he could or would be making over 51000000 within a vear. (Janelle App.
35:7-18). He thought the decrease in his income would be short-lived. (Janelle App.
41:19-25; 42:1-11). Unfortanately. it was not. In his testimony, he said he wanted to help

s Family, he wanted to be fair, however, he simply could not afford the full amount of
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spousal support on his income. His testimony establishes he was attempting o stari a
new practice, continumg with his consulting work. and picking up call at several different
hospitals. He testified he was workimg as hard at the age of 55 as he was carlier in his
carest. He further indicated that as of the time of filing of his Motion to Modify, he had
usad all but $33,000 of the cash value of his life insurance policy to pay spousal support
and other expenses. By the time of hearing on September 27, 2024, he had exhausted the
amount, He had made efforts to sell one of his rental properties without success, but
when the listing did not prove fruitful. he pursued 4 long-term lease agreement in order 1o
cover the morgage and expenses. (Janelle App. B(h3-13:16-22).

Compare these facts to those of Talbert v Talbert, 290 N.W.2d 262 (5.D. 1980).
In Talbere, this Court emphasized the lack of good faith effort on the part of the obligor.
In affirming the trial court’s finding of contempt, it stated:

We sze no good faith on the pant of plaintiff when he msists upon

maintaining high monthly pavments for a new house and a gports car

whilé his medical practice 15 unable to meet expenses and his former wile

receives welfare in Massachusetis. The defense of absolute inability must

bi proved by the party who asserts it
Talbert, 290 N.W.2d al 863-64; see also Bailey v. Bailey, 77 81D, 546, 95 N.W.2d 533
{1939), Curtis has not indulged in “expensive luxuries.” which indulgences have
prevented him from meeting his obligations. (Janelle App. 86:15-25; 87: 1-20) To the
contrary, he i working as hard. if not harder, than earlier in his career. Curtis did not
miss a spousal support or child support payment since the parties” divorce was finalized
in June 2019 until July 2024. He made all payments of $19.250 per month and then all

payments of $13.500 a montl, plus the $500 retirement account payment, through Jane

2024, (Janelle App. 83:25; 84:1-25; 85:1-15). Curtis testified that he made pavment in
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full until he could not, at which time e made a reduced payment, {Janelle App. 82:23-
25, B3:1-4; B5:16-26).

As of hearing, Curtis had 5177 (HH) left on his line of credit, which he was using
for living and busiess expenses. (Janelle App. 90:4-11). He had already exhansted the
S1040.004 in cash value that he had on an insurance policy. He had to make an adjustiment
to be financiallv solvent.  He has also acknowledged he cammot retire at the age of 63.
{Janelle App, 91:19-22). He intends to continue working and onderstands that he needs
todo g0, At base, Curtis wanted and continues to wan “people 1o get along, and enjoyv
ol chaldren.” but he stmply cannot continue to pay at the level set in the Judgment.
{lanelle App, 92:21-25; 93:1-2.) Curtis testified that this is not a place he wants to be in
his life at the age of 55-vears old; he did not intentionally reduce his income. { Janelle
App. 41:1-25; 41:1-11). These are not the actions nor i this the mindset of someone
saeking to willfully disregard his obligations,

This Court has repeatedly stated it recognizes the “prnimacy of the court’s fact-
finding role and [its] mclination to reverse only those findings that are clearly erroneous™
Hiller v Hiller, M8 5.0, 74,9 22, 919 N.W.2d 548, 555, Indeed, “Jt]he credibility of
the witnesses, the weight to be accorded their testumony, and the weight of the evidence
must be determined by the circuit court and we give due regard to the circuit courn’s
opportunity Lo observe the witnesses and the evidence.” /d (quoting MfeCaollam v Cakll,
2009 5.D. 34, 916, Toe N.W.2d 171, 174). The Crrcuit Court’s Hindings that Curtis met
his burden to prove his mability to pay and that his mability was not done to purposetully

avoid his alimony obligation are not clearly erroneous.
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I, The Circuit Abused its Discretion in Delaying Reduction of Curtis’s Alimony
Obligation until Janwary 2025

By notice of review, Curtis alleges the Circuit Court should have made the
reduction i alimony effective as of August 1, 2024.% or alternatively, following the
September 27, 2024 hearing.

South Dakota Statute authorizes moditication of past-due support pavments
during that penod when a petition for modification 15 pending. The applicable statute
provides:

Any previowsly ordered support payments thai have become due, whether

pand or unpaid. are not subject to modification by a court or adommistrative

entity of this state, except those aceruing in any period in which there is

pending a petition for modification of the support obligation, but only

from the date that notice of hearing of the petition has been given to the

obligee, the obligor, and any other parties having an interest in such

maiter.

SDCL § 25-7-7.3, Past-due support pavments are not retroactively modifiable except
when a motion for modification 12 pending. See, apg.. foecker v Taecker, 527 N.W.2d 295
(5.0 1995) (movant can seek to modify alimony only from the time a pétmon 12
pending); Steffens v Peterson, 503 N.W.2d 254, 259 (5.D. 1993) (same). See also Faulk
w Fanalle, 2002 8.1 51, 644 NW.2d 472 (holding modification of child support obhgation

could only be made afier obligor had filed a request 1o modityy, Jopling v Jopling, 526

* Pursuant to the Judgment. Curtis’s support payments were due on or before the first of
each month. While the Motion was filed in June 2024, the Notice of Hearing was filed
on July 2. 2024, while the parties discussed workable dates. The case law discussing
modification indicates past-due payments are modifiable so long as a petition s pending,
which it was in June. However, the applicable statute siates retroactive modilication is
permissible from the date the notice of hearing of the petition was given, which 1s July 2,
As a result, Curtis submits that, at a minimum, the language in the statute authonzes
retroactive modification to at least August 1, 2025

25



N.W.2d T12 (5.1, 1925) (holding trial court did not abuse discretion when it allowed
modification of past due child support payments from date petition for moditication
filed), Grrmm v Craern, 5005 N, W.2d T12 (5.1, 1993 (holding support obligations that are
past-due are retroactively modifiable from the date of filing of the petition ).

Curtis filed his Motion to Modity on June 6, 2024, In his Motion. he requested
that modification be granted retroactively. Following the filmg of the Maotion, the parties
worked together to schedule a hearing on sard motion, atter which Notice of Hearing was
served and filed on July 2, 2024, Hearing was held on September 27, 2024, In its
Deasion. the Crrouit Court granted Curtis™s motion for modilication i part, ordering that
his alimony award “is modified to begin payment of 36,000 per month as of January 1,
2025017 (SR 621),

Following issuance of the Decision, the parties requested clarification on several
matters, after which a second hearing was held on October 15, 2024, (Curtiz App. O04-
11y One of the issues for discussion at the October 15 hearing was the amount of
Curtis™s support obligation from the tune of filing of lus petition unti] January 1, 2025,
{Curtis App. 005:18-25; (KK:1-6). The Circunt Court clarified that the 513,500 alimony
obligation {and 330H payment 1o an investment account) would continue antil Tauary 1
2025, As support for its ruling, the Circuit Court stated:

The alimony award is modified 1o begin payment of 36,000 per month as

of January 141, and go he 18 still respongible 1o be paving everything just

the same. and then it changes as of January 1st. I did not want to backdate

it hecause | believe that would put Ms, Rabenberg in a very difficult

position, and [ believe that she should have time o get all of those things
figured out as well.
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{Curtis App, 005:24-25; ({H:1-6). On October 17, 2024, the Cireunt Court clarified its
earlier findings in an Addendim, stating “that the Defendant shall pay Plaintifl alimony
in the amount of 513,500 per month until the modification to 56,000 per month begins on
January 1, 20257 (SR T&4).

The circumstances of this case are difficuli. The record establishes Janelle relied
solely on the alimony receivied 1o support her lifestvle. However, the record also
establishes that Curtis™s ability to pay had changed dramatically, which change required a
review of Janelle’s necessities. In that regard, the Circuit Court found Curtis’s testimony
to be credible and granted s requested modification. Compassion and consideration for
Janelle’s circumstances cannot support a Decision that appears outside the range of
permissible choices given the record and the findings made thereon. Accordingly, and
consistent with statute, the modification should have been effective at least as of August
1, 2024, which was the first month following the Notice of Hearing. The evidence
presented at hearing, and accepted by the Circuit Court, established Curtis was financially
unable to meet lis pavment obligations at the tume he filed his Motion to Modify m June
2024 {and ¢ven before although he continued to make payment as best as possible) at the
time he served Notice of Hearing on said Motion on July 2, 2024, and at the time of
hearing on Seplember 27, 2024. See Steffens, 503 N W.2d at 25 (holding “past-due
supporl payments are nol retroactively modifiable under SDCL § 23-7-7.3 except for that
period in which a petition for modification is pendmg. ™) Kier v Kien 454 NOW.2d 544,
546 (5.D. 1990) (same). It was an abuse of discretion to delay implementation of the

moditication until January 1, 2025,
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Altematively, the modification of alimony should have been effective as of the
date of the Circunt Court's October 2024 Decision tor the same reasons that the evidence
presented at hearing, and accepted by the Circuit Court, established Curtis was financially
tmable to meet his payment obligations at the time he filed his Motion for Modification in
June 2024, at the time he served Notice of Hearing on that Motion on July 2, 204, and at
the time of hearing on September 27, 2024, The Circuit Court abused it discretion when
it concluded that Curtas had met his burden to show a change in circumstances, but then
delaved modification for nearly six months after the Motion was filed.

CONCLUSION

Curtis respectfully requests that the Cirenit Court™s modification of his alimony
obligation and its denial of Janelles Motion for Contempt be affirmed. He further
requests that the granted modification be made effective at least s of August 1, 2024,

Dated this 18th day of April, 2025,

CUTLER LAW FIRM, LLP
Attornevs at Law

Meredith A, Moore

140 Morth Phillips Avenue, 4th Floor
POy Box 1400

sioux Falls, ST 3710 1-1400
Telephone: (603) 335-4950
Attornevs for Appellee
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Defendant’s Objections to Findings of Fact and
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STATE OF SOUTH DAKOTA IN CIRCUIT COURT

COUNTY OF LINCOLMN SECOND IUDICIAL CIRCUIT

JAMNELLE PEERY 100 19-00001 8

Pluamtiff,

DEFENDANT'S OBJECTTONS TO
V. FINDIMGS OF FACT AND
CONCLUSIONS OF LAW

CURTIS PEERY

Defendant.

Defendant, Curtis Peery, by and through his undersigned counsel of record, herchy
respectiully submuts the following objections to the Findings of Fact and Conclusions of Law
contamed n the Court’s Memorandum Decision and Order on Motions dated October B, 2024,
and the Court’s Addendum to 10/082024 Memorandum Decision and Order on Motions
(collectively, the “Memorandum Decision and Order™):

1. Defendant objects 10 the legal conclusion and mny related factual findings
supporting said conclusion in the Memorandum Decision and Order that Defendant’s current
alimony obligation under the parties” Stipulation and Agreement shall remain at $13, 50000 per
month until Janwary 1. 2023, at which time said obligation shall be moditied to 56.000.00 per
month. Defendant asserts that any modification should be effective as of August 1, 2024, as the
evidence presented at hearmg established he was financially wmable to meet his pavment
obligations at the time he filed his Motion for Modification in June 2024, served Notice of
Hearing on =aid Motion on July 2, 2024, and at the time of hearing on September 27, 2024,
Defendant respectfully submits the existing findings of Tact contained within the Memorandum

Decizion and Order support modification effective as of August 1, 2024, See SDCL § 25-7-7.2
1

Filed: 11/6/2024 4:02 PM CST Lincoln County, South Dakota 41DIV19-000018
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{providing previously ordered supporl payments are subject to modification when there is
“pending a petition for modification of the support obligation, but enly from the date that notice
of hearing of the petition has been given[.]|™); see alse Steffens v. Peterson, 505 N.W.2d 254, 259
(5.0. 1993) (holding “past-due support pavments are not rétroactiveély modifiable under SDCL
25-7-7.3 except for that period in which a petition for modification is pending.™). Krer v Kier,
454 N.W.2d 344, 346 (5.D, 1990) (same).

2 Alternatively, the modification of alimony should be effective as of the date of the
Memorandum Decigsion and Order for the same ressons that the evidence presented al hearing
established Defendant was financially unable to meet his payment obligations at the time he filed
hiz Motion for Modification in June 2024, served Notice of Hearing on that Motion on July 2.
204, and at the time of hearing on September 27, 2024, See SDCL § 25-7-7.2[.]7)% see alse
Steffens v. Peterson, 503 NOW . 2d 754, 259 (8.1, 1993) (holding “past-due support payments are
not retroactively modifiable under SIDCL 23-7-7.3 except tor that period in which a petition for
modification is pending, ™), Kier v, Kier, 454 N.W.2d 544, 546 (S.D, 199%0) {same).

Dated this 6th day of November, 2024,

CUTLER LAW FIRM, LLP
Aftorneys at Law

i Meredith 4. Mogre

Meredith A Moore

140 North Phillips Avenue, 4th Floor
PO Box 1400

Sioux Falls, 8D 57101-140)
Telephone:; (605) 335-4950

Filed: 11/6/2024 4:02 PM CST Lincoln County, South Dakota 41DIV19-000018
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CERTIFICATE OF SERVICE

L Meredith A. Moore one of the attorneys for Defendant do hereby certify that on this 6ih
day of November, 2024, 1 have electronically filed the foregoing with the Clerk of Court using
the Odyssey File & Serve system which will send notification of such filing to the following:

AMichael Tobin

Bovee Law Firm, LLP
J00 5. Main Ave,
Sioux Falls, 8D 37104

S N eredith A, Moore
Mhleredith AL Moore

Filed: 11/6/2024 4:02 PM CST Lincoln County, South Dakota 41DIVI9-000018  cums app 002



STATE OF SOUTH DAKOTA) IN CIRCUIT CQOURT
1 B8
COURTY OF LINCOLN ] SECOND JUDICIAL CIRCUIT
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JANELLE PEERY,
Plaintiff, OTHER HEARING

CORTIS PEERY,

Defandant. 41DIV.15-000018

TR R e e LR R R s a2 s R R XSRS SR R LRSS AR AR AR S d g gt

BEFORE: The Honorable Rachel B, Rasmussen
Circuit Court Judge

hid

Second Judicial Circuit

Canten/Sioux Falls, Scuth Dakota
october 15, 2024

BPPEARANCES: Mr. Michael Tobin
Abtorney at Law
PO, Box 5015
Sicux Falls, 3ocuth Dakota
VIA Z00M

For the Plaintiff;

Ms. Meredith Moore
Attorney at Law

P.O. Box 1400

Sicux Falls, Scuth Dakota
WIA Z00M

For thae Defandant.

Roxane RE. Osborn
E05-TA2-3032
Bicux Falla, Bouth Dakota

Curlis Apo 04



10

1"

12

(The following was held via goom with the attorneys and
the court at 11:44 a.m.)

THE COURT: All right. 8o, officially on the record in
Divorce file 19-18, Peery versus Peery, and I'll have counsel
notes your appearances.

MR, TOBIN: Michael Tobin, Your Honeor, with Janslle
Rabenbarg.

MS. MOORE: Meredith Moore appearing for Curtis Peery.

THE COURT: Thank you. I'll turn it back over toc you,
um, to start going through those four areas, Mr. Tobin.

MR. TOBIN: Thank you, Your Honor. Is it, you want me

to lay cut all four just right away or do you want Lo-ge

13
14
15
16
17
18
18
20
21
22
23
24

25

through them one at a time?

THE COURT: Do they tie in with each other?

MR, TOBIN: I'm geoing to guess they probably do.

THE COURT: All right. You can go ahead and just start
with the first one and we'll go from there.

MR, TOBRIN: Okay. BSo, our first area of clarification
is what if -- what is your decision, what's the alimony
obligation essentially from July 1 to the present. BAh, I
think the testimcny was is that he had not paid what was
otherwise thers. So I think that was one guestion is, is
what ig due with anything from July 1 to the present?

THE COURT: That is, it's due the same when I granted

the motion to modify alimony. The alimony award is modified

Curtes App 005
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1

to begin payment of 6000 per month as of January 19, and so
he is still responsible to be paying everything just the
gamea, and then it changes as of January 1°t. I did not want
Eo backdate it because I believe that would put Ms. Rabenberg
in a very difficult position, and I believe that she should
have time to get all of those things figured out as well.

MR. TOBIN: Okay.

THE COURT: So, everything is the same throughout 2024,
and the modification starts January 1st.

MR. TOBINM: Okay.

THE COURT: Does that make sense, or do we need Co go

_12
13
14
15
16
17
18

19

21

23

24

F11rm-r 113 r‘lﬂ:ﬂ-‘h'}

MR, TOBIN: That makes gense to me. And then that takes
care of what I was gonna say was the second issue, which was
what's gonna happen for November and December, but T think
what you just said answers that as well.

THE COURT: Right.

ME. TOBIN: And then the third and fourth guestions I
think are pomewhat interrelated as well. Clearly, your
decigicn i3, iz that it goes to 6000 sffective January 198t
and then you indicate that that the prior agreement I'm going
to, I'm going to get it right.

THE COURT: Remain consistent with the terms cf the
stipulation and agreement?

ME. TOBIN: Yes.

Curs App B0
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THE COURT: Yes. S0, everything else would stay the
gsame and that's why I wanted to clarify, that is, which I
didn’'t obviously clarify, is the, just the amount, but
everything elee in that stipulation and agreement language I
think should remain the same. I didn't -- we didn't address
anything elase, so nothing else would be modified, obvicusly
if Ms. Rabenberg wants to come back and ask for it to be
increased again, certainly then she can do that, but I think
aevarything else should stay the same. That was my --

ME. TOBIN: And I think you're, I'm sorry, Your Honor.

THE COURT: That's all right. Go ahead.

ME. TOBIN: So, I, I think, I think I'm tyacking with

13
14
15
16
17
18

19

21

23

25

yuﬁ, but the point I just want to make sure we're all on the
game page about is under the agreement, he basically had
about one more year at the 13,500, and then it would come
down to 7000 for nine vears, and I think the guestion that I
had was will it be 8000 for the remainder of the time set
forth in the agreement or does it bump up to 7000 cnce that
trigger is hit?

THE COURT: I apolegize, I should have made that more
clear, I didm't, did not address that. My intention -- did
you want to say anything on that, Ms. Moore? 1 just haven't
heard from you.

ME. MOORE: No, Your Honor. Mr. Tcbin and I have had

the, the same gquestions.

Cures App 007
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THE COURT: Okay.

MS. MOORE: So, no, nothing further from me at this
Eime. Thank vou.

THE COURT: All right. My intention was to have it then
6000 going forward as long as the stipulation and agreement
is in effect, so not go back up te 7000 at that time. Again,
I think there may be an opportunity for Ms. Rabanberg, I
would like to keep the case regardless of my location,
because there may be an opportunity for her to come back and
ask that it be increased, ah, depending on how the business
goes, but there isn't an indication that he's going to be at

the wages that he was at or making at that time. I'm Eging

13
14
15
16
17
18
19

21

24

L

MR. TOBIN: Thank you, Judge.

THE COURT: Yeah, I'm golng to do an addendum to wmy
order that clarifies those two things, just in case somebody
else has to go in and look at it later. And I apologize for
not getting those figured out and really do appreciate you
letting me know that o we can all be on the same page.

MR. TOBIN: Well, Your Homor, I, I -- we appreciate this
opportunity as Ms. Moore and I were talking and we somewhat
chuckled that if we were to each do our proposed findings,
one of us doing it one way, another the other way, and we
were -- we ware thinking you might call us and say what

decigion did the twe of you read?

Curiis App 008
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THE COQURT: That's fair. That's fair.

ME. TOBIN: 8o, no, wa, wa really appreciate this
opportunity to have this short little hearing to clarify
because I think that'll be better for all of us and we now
know exactly what your decision is.

THE COURT:; Yep.

ME. TOBIN: So, we thank wvou.

THE COURT: Yep, and I'll put that on the record again.
And, ah, there's one other item. Shoot, I can't think of it.
Thare was one obther item that I thought of addressing with

you. If I think of it, I guess T can do it by e-mail, but my

intention would be an addendum to clarify the court's oxdex

13
14
15
16
17
18
18

B

24

from October 8™, 2And then, oh, that's what it was. S0, I'm
not obviously looking for any findings or conclusions since I
just did that memorandum.

So, if thisa was your total findings and conclusions
work, it's pretty good.

MR. TOBIN: Yes. Mo, no, we, we thank you, Your Honor.

THE COURT: All right. Anything else from you, Ma.
Moore?

M3. MOORE: No, Your Honor, thank you for your time aam
Mr. Tobin indicated and also how gquickly you got out that
decision and how detailed it was. It was very helpful for
both Mr. Tobin and I since we have about the zame questions

then that we didn't want to relay things to our clients

Curiis App 008



incorrectly and make it worse for all involved.

THE COURT: Right. Absclutely.

ME. MOORE: So, thank you very much.

THE COURT: Right. Absolutely. All right. Thank you
both. I will go ahead, and we‘ll end the zoom,

MR. TOBIN: Thank you.

MS. MOORE: Thank you.

(Proceedings concluded at 11:53 a.m.)
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ARGUMENT AND ANALYSIS

L The Circuit Court abused its discretion in granting the Motion to Modify
Alimony.

A. Cuartis did not prove a change in circnmstances because he was able to
pay alimony."

Curtis claims his emplovment at Inspire Bariatrics. for which he receives no
salary and incurs 522,000 a month in overhead expenses, is a change in circumstances,
{Appelles Brief at 9-12). But a change m employment or income alone does not establish
a change in circumstances. A change in circumstances requires a change in an obligor’s
“fmancial abaliy™ and “a change in the necessities of the reciprent.™ Fandske v. Chod,
2016 8D 91, 121, 888 N.W.2d 557, 567. Leedom v. Leedom, 2020 8D 44, 4| 20, 947
MW 2d 143, 149 (zame). In interpreting the “financial ability™ of an obligor, a court does
nol exarmine emploviment or income alone but examines all the obligot’s assets. When the
obligor has sufficient funds to pay, or the obligor could have sutficient funds to pay if he
had not voluntanly reduced his income, then there is no change in circumstances. This
Courl has repeatedly affirmed this principle over the last four decades,

For mstance, m Herndon v, Herndon, a hushind moved 1o modify alimony
because he sold his business and retired 305 N.W.2d 217, 917-918 (8D 1981 }. The trial
courl denied the motion. /d, This Count affirmed, siating there was evidence husband was
still able to work and thus could sull pay alimony, notwithstanding husband 's current
lack of ncome. fd at 918, This Coun stated that “[a] persen cannot voluntanly reduce his

meome in onder to avoid alimony and support pavments.” fd In short, the Hermdon Court

! For the Court™s convenience, this Brief uses the same defined terms as Appellant™s
Brict



set Forth that lack of employment or income alone does not establish a change in
circumstances. fd I the obligor spouse can find work that allows him or her to pay
alimony, but instead voluntarily retires or is underemployed, then there is no change in
circlmstances. See il

In Lampert v. Lampert, a husband moved to eliminate alimony because he had
multiple sclerosis, which limited his ability to work and reduced his income by 41%. 388
INW.2d 899, 902 (8D 1986). Husband also presented evidence that he had monthly
expenses of 83206, which surpassed his monthly meome of 54, 166_ fd. a1 201, The trial
court found husband's income had been reduced. fd at Y02, Nonetheless, the trial court
declined to eliminate alimony because husband still had sufficient funds to pay alimony
despite his debis and reduced meome. [

This Court affirmed. fd, at 903, In affinming, this Court refused to consider
husband's argiument that, while he corréntly had income with which to pay alimony, he
would not be able to pay alimony in the future if his MS progressed and totally disabled
him. fd. The Court stated husband’s claim that he would have no income and be totally
dizabled was speculative and thus immaterial 1o the motion, See gl Therefore, this Coun
confined its review to whether husband’s funds, at the time of the motion to eliminate
alimony, were sufficient to pay alimony. Jd Upon finding the trial court did not err in
finding that husband had sufficient funds to pay alimony, this Court affirmed the trial
court, {d.

In e v Gramn, a hwsband moved for modification of alimony bazed on has
dizahility, his retirement, and wife s new employment, 505 N W.2d 772, 774-75 (8D

1993). The trial court denied the motion. fd. at 744, This Court affrmed. [ at 774-75.



This Court found the trial court properly denied hushand’s motion to modify alimony
because husband still had sufficient funds to payv alimony. 74, At the time of the motion,
hushand received funds from social security disability payments, his pension, and from
the sale of real property, which allowed him to pay alimony. Jd. Because husband was
able to pay alimony. this Court affirmed the trial court properly denied husband’s motion
to modify alimony. fd.

In Jameson v, Jameson, hushand and wife entered a divorce settlement, m which
hushand agreed to pav alimony, 1999 50 129, 94, 600 N W . 2d 577, 579, A trial courl
msued a judgment incorporatmg the terms of the divorce settlement. fd. Over two decades
later, hushand retired and moved to eliminate alimony baged on his retirement. fd, 9 9,
G000 N.W.2d at 580. Hushand argned that, because “he no longer had any W-2 income,

- he no longer owed alimony, even though there was no provision in the [divorce
settlement adopted in the count’s judgment of divorce| providing such relief.” Jd The
trial court agreed to reduce but not chiminate alimony, & 9 10, GO0 N.AW.2d at 581.

This Court reversed, stating, as il hag in other cases, that a voluntary job change 18
not “automatifcally|” a change in circumstance, fd 9916, 21, 600 N W . 2d at 581-582.
This Court further stated that an obligor spouse who claims mability to pay “must
prodluce complete and detailed evidence of his financial position showing an inahility to
pay. " fd. 916, 600 N.W .2d a1 382, Because husband did not produce detailed
documentation showing inability to pay. or show a change in his wile’s necessities. this
Court found the tral court abused its diseretion by modifyving alimony. fd 916, 600

MN.OW.2d at S81-582. This Court also affirmed that the role of trial courts “in modification



proceedings [is not] to relieve a party of his or her bad bargain,” [d 9§ 20, 600 N.W.2d at
582.

Most recently, in Leedom, this Court affirmed that an obligor must present
detailed fmancial evidence showmg mability to pay to establish a change in
circumstances. See Leedom, 2020 8D 40, Y 18-26, 947 N.W.2d 143, 149-51. In
Feedom, & hushand was ordered 1o pay alimony by judgment of the court. [d. 9 1, 947
N.W.2d at 145, The judgment provided that alimony could be modified m the future upon
hushand’s retirement. £, 9 5. 947 N.W.2d at 146, Over a decade later, husband retired
and stopped paving alimony, and wife filed a motion to restore alimony. Jo. 1] 7-8. 947
N.W.2d at 146, Husband arsued he was not able to pay alimony because he no longer
received any income, /d, 4 8, 947 N.W.2d at 146. The trial court reduced, but did not
eliminate, alimony upon finding that, despite husband’s retirement, he was able to pay
alimony. fd. 19, 947 N.W.2d at 146-47.

This Court affirmed. It held the trial court “conducted a detailed analysis of the
parties” financial circumestances hoth at the time of the divorce and at the time of the
modification hearing,™ . % 22, 947 N.W . 2d at 1500, The trial court found that hushand no
longer received income due to s retirement. Jd However, husband had suflicient funds
lo pay alimony hecause he had bank and investment accounts totaling over 54, 00K (HH) ax
well as significant equity in two homes. fd 9 23, 947 N.W.2d at 150. The wrial court
further found hushand had a monthly budget of over 516,000, which he maintained by
hiquidating some of s suhstantial assets. fd. This Court then affirmed that the tral court

properly denied husband’s request to eliminate alimony upon finding husband was not



unathle to pay alimony and upon finding wife's necessities had not changed since the
divorce settlement. fd. 99 21-26. 947 N.W.2d at 149-51.

Here, in accordance with established law, to establish a change in circomstances,
Curtis must show mability to pay alimony based on a detailed accounting of his finances
and a change in Janelle's necessities. Further, in considering Curtis’s finances, the Cournt
does not speculate on Curtis's Tuture carmings. S¢e Lampert, 338 N, W.2d at 903, On this
review, Curtis cannot show an inability to pay. Curtis had approximately $1_500.000 mn
assets at the time he filed the Motion to Modity Alimony, consisting of two investment
properiies with 5370000 in equity between them. imterest i a trust worth 587500,
S5R.000 in investment accounts, and approximately 5900000 in liquid retiremen
accounts. (SR 965-69).

Additionally, Curlis had $177.000 in a line of credit at the time of the motions
hearing and another $33,000 in life insurance he could borrow against to pav alimony,
(SR 897; Appelles Bref at 23). Curtis was also spending 510,000 a month on personal
expenses and payving $22.000 to Inspire Banatrics. (SR BE, 585, 686; Janelle App. 87).
Om this record, there is no question Curtis had sufficient resources to pay alimony in full
should he have chosen to comply with the judgment of divorce. As such, the Circuit
Court abused its discretion in granting the Motion to Modify Almony.

Curtis argues that his payments 1o Inspire Banatrics were nol gratuitows but
necessary for his employment. (Appellee Briet'at 13-14). Jmelle disputes that these
payments were necessary because Curtis has not shown he was incapable of fmding more
lucrative employvment than his work at Inspire Bariatrios. (See infra. Part LB).

Regardless, assuming without conceding that these pavments were necessary, Curtis’s



payments to Inspire Bariatrics do nof show inability to pay. The fact remamns that Curtis
hiad 51,500,000 m assets, $33,000 in available cash from a life msirance policy, and
177 MM} in available cash from a line of credit, and was paying 510,000 for personal
expenses at the time he moved to modify alimony. (SR 8%, 585, 686, 897, 26509,
Appellee Brief at 23: Janelle App. 87} On this record, Curtis had not shown mability to
pay.

B. Secondly, Curtis cannot show a change in circumstances becanse he
viluntarily reduced his income.

Because Curtis did not show inahility to pay, this Court should find the Circul
Court abused its discretion in granting the Motion o Modify Alimony. No further
analysis is required. However, even if Curtis had shown an inability to pay, he could not
eqlablish a change in crrcumstances because he voluntarily reduced his income. As o
matter of law, a veluntary job change does mot show a change in circumstances,

Curtis argues he did not change his employment 1o avosd as alimony obligations.
{ Appelles Brief at 13-15). But regardless of whether Curtis changed jobs to seek a
reduction i alimony, he changed positions volutanly. Voeluntary job changes do nod
create a change in circumstances regardless of the obligor™s motive for the change. In
Herndon, this Court affirmed that, unless a husband proved he was unable to find work
and eam an income, he had not shown a change in circumstances, notwithstanding that
husband presently lacked an income, Herndon, 305 N.W . 2d at 918, This Court stated.
*|a| person cannot voluntan by reduce his income in order 1o avoid alimony and support
pavments,” Jd. Likewise, inJameson, the Court affirmed lack of income is not
automatically a change in circumstances, especially if an obligor spouse can pay alimony

with other assets, See Jameson, 1999 803 129 % 16, 600 N W 2d at 581, Like South



Dakota, other states have held that a volumtary reduction m income, through job change,
retirement, or otherwise, s not a change in circumstances. See, e g, Wheeler v Wheeler,
S48 N.W.2d 27, 30-31 (N.D. 1996Y; In re Marriage of Rietz, 585 N.W.2d 226, 22930,
Wallenfurst v. Wallenhurst, 116 Ohio App. 3d 823, 828, 689 N.E.2d 586, 389, FYangoo v
Fangeo, 901 So. 2d 217, 219: Lee v. Gornbein, 124 8.W.34d 52, 56 (Mo. C App. 2004).

Curtis testified that when he accepted work at Inspire Banatrics, he knew he
would incur $22,000 a month in expenses and would not earm a salary in s first vear of’
work. (SR BE, 585, 852-53, 859, Therefore, Curtis would have known he could not
satisty his alimony obligations from meome alone if he accepted work at Inspare
Bariatrics. (See id.). But Curtis took the job anmyway. (SR B8, 590-91, 600). Then he
moved to modify alimony three months later stating he could no longer pay alimony due
to the position he had put himself in, (See SR 86-91, 75-Ta),

At the same time, Curtis prezented no evidence that he could not find work: with a
guaranteed salary, Curtis is a well-respected bariatric surgeon, (SR 838, 230-31)
Because of his expertize, he has a successful consulting practice, which allows him to
travel nationally and internationally to speak on bariatric issues. (SR 838, 950-51).
Curtis also has two decades of expenience at a large hospital system. at the end of which
he was making nearly SR(H) (0K} a year. (SR 839, 915, 994-95). Curtis testified he sought
employment owlside of Inspire Bariatrics (o some extent after he left Sanford. (SK 961
63, Janelle App. 170). But he provided no information on how many jobs he applied to or
how mumy other job offers he obtamned. (See i ). Curtis only testified that he did not

receive any job offers that provided a salary of 3650000 or more since leaving Santord.



{Janelle App. 1700 Curtis further conceded he did not apply to any hospital systems in
Minneapolis, Sioux Falls, Thes Moines, or Omaha. (SR 961-62).

O this record, Curtis does not allege or present any evidence that he is unable 1o
obtain workl that would permat him to pay alimony as set forth in the divoree decree.
Instead, he admitted that he knowingly accepled a position with no salary and that
mewrred over 522,000 i ¢xpenses cach month. (SR 88, 383, 832-33, 839}, Curtis's
mtentional and voluntary cholces—whether well-mtentioned or not—cannot show a
change in circumstances. ”

Curtis cites Oson v, Olsor, 1996 8D 90, 5352 N.W . 2d 396, and Simmons v.
Simimons, 813 145, 290 KW, 319 (19403, for the proposition that a court properly denies
a motion to modify alimony when an obligor falsely inflates expenses or falsely redoces
mcome to support the motion. (Appellee Briet at 14-16). Janelle does not disagree with
this proposition, But here, where Curtis had sufficient assets to pay alimony, and
voluntarily reduced his income by accepting work at Inspire Bariatrics, the Court need
not consider Curtis"s motive for accepting that work, As set forth above, an obligor

cannot establish a change m circumstances i he or she had sufficient assets to pay

* Upon finding that Curtis was able pay alimony or that he volumarily reduced his
mcome, this Court should tind the Cirenit Court abused wis discretion in granting the
Motion to Modify Alimony. And there 15 no need for this Court o review the Circuit
Court’s finding that Curtis accepled worked at Inspire Bariatrics in good faith, (See SR
G617-18). Nonetheless, Janalle disputes this finding, It is difficalt to understand why a
surgeon with Curtis™s specialization and resume would accept emploviment with a solo
practitioner with the understandimg that, under the terms of this emplovment. he would
have no guaranteed salary and would incur significant debt, Moreover, only three months
after taking emplovment at [nspire Banatnes, Curtis moved to reduce his alimony, At the
time of the motion, Curtis also had 51,500 (0K} in assets, aceess to 5177000 in a line of
credit, and was spending 510,000 a month for personal expenses. (SR 88, 585, 686, 965
6 lanolle App. 87). All these facts are inconsistent with Curtis’s claim that hiz actions
were not intended to reduce alimony.



alimony or voluntanly reduced his or her income—regardless of the obhigor’s intent.
Becanse Curtis was nol unable to pay alimony and voluntanly reduced his income, there
can be no change in circumstances.

. Cuartis is required to comply with court-ordered alimony, even if it
requires horrowing from his retirement acconnis,

Curtis argues that he is not required to deplete his retirement assets to pay
alimony. (Appellee Brief at 1619 But the Stipulation and divorce decree did not state
that alimony would termuinate or be reduced in these circumsatances or otherwise contain
any provision protecting Curtis’s retirement funds. (SR 34-47, 51-534). Additionally, this
Court has never held retirement assets, or i fact any assets, cannot be used 1o pay
alimomny.

Curtis ciles Two cases in support of his ¢lam that he should not be reguired 10
borrow from his retirement to pay alimony, Leedom v, Leedom, 2020 3D 40, 947 N.W .24
143, and Kecelrt 1. Knehn, 74 8D 321, 55 NW.2d 70 (1932}, {Appellee Briel at 16-19),
However. these cases. contrary to Curtis s claim. show that this Court has routinely
required obligors to draw from their assets to pay alimony, In Leedom, this Court
affirmed the trial court properly refused to eliminate alimony when husband lacked
income but could pay alimony by withdrawing from his investment accounts. Leedom,
2020 S 40, 9 2126, 947 N.W.2d at 149-31. In Kuehm, this Court likewise affirmed
that husband, who lacked in “substantial income™ due to drunkenness and
underemployment, was required to pay alimony from his estate as=ets. Anehn, 74 51 at
527, 55 N.W.2d at 73. Neither these cases, nor any other cases in South Dakota, state that
an obligor should not be required to use their retirement accounts to pay alimony.

Curtis’s argument fo the contrary 1s inapposite.



Moreover, if Curtis does not want to deplete his retirement account to pay
alimony. he has many other options. Curtis can obtain more lucrative emplovment.
borrow from his mvestment accounts, sell his real propenty, or pay alimony from his line
of credit.

D. Thirdly, Curtis cannot show a change in circumstances because he has
not shown a change in Janelle’s necessities.

MNext, Curtis argues he has proven a change in Janelle's necessities. { Appellce
Brief at 19-21). Curtis states Janelle's necessities have changed because, since the time
of the divorce decree, Curtiz’s and Janelle's voumgest child has reached adulthood, and
Janelle has moved 1o a new home. (/). This argument. oo, fails.

*To justify a change in alimony payments there must merely be a change of
circumstances from the circumstances which existed at the time of the original decree.”
Leedom, 2020 SD 40, % 20, 947 N.W.2d at 149, Additionally, these changes must not
have been anticipated by the inial divorce seftlement. Seg Savvik v, ook, 1996 8D 18,
19 344 NW.2d 177, 182 (finding wife's change in meote was not a change n
circumstances when that change was anticipated at the time of the divorce decreel Lowe
i Behwertz, 2007 81 ES, 9 16, 738 N.W.2d 63, 6869 (same). Therefore. to show a
change in Janelle’s necessities, Curtis must show that Janelle's needs have clunged due
te cireumstances that were unexpected at the time of the divorce decree.

Curtis has not done so. The changes relied upon by Curtis were anticipated al the
tume of the Stipulation and expresshy incorporated mto the divorce decree. At the time of
the divorce decree, the parties anticipated that themr voungest child would reach
adulthood. The child support provasion in the Stipulation and divorce decree accounted

for this change, (SR 38, 51-54). The Stipulation provided Curlis’s child support

140



payments would termnate when Curtis's and Janelle’s youngest child reached adulthood.
(SR 38, 31-54).

The selling of the couple’s marital home was also anticipated at the time of the
Stipulation and divorce decree, and the Stipulation likewise accounted for the selling of
the marital home in its alimony provision. {SR 35-36, 51-54). The Stipulation provided
that Curtis s alimony payments to Janelle would be reduced from 519,250 a month 1o
S13,500 a month upon the selling of the marital home. (SR 35-36). In February 202(.
after the marital home was sold and Janelle moved to a new home, alimony was reduced
as sel forth m the Stipulation. (SR S0).

Because Curtis cannet show an unanticipated change in Janelle’s necessities since
the time of the Stipulation and divorce decree, he cannot show a change in Janelle’s
neceseities, At the time of the diverce decree and now. Janelle has relied entirely on
alimony for her income. (SKE 997). Janelle alzo maintaing the same standard of living now
a5 she had ot the time of the Stipulation. (SR 297-98), The Circuit Court, by finding
Janelle had a change in necessilies despite these undisputed tacts, abused its discretion.

E. Jamelle’s spending is mot material to the Motion to Modify Alimony.

Finally, Curtis argues Janelle's spending s not for “ordinary and necessary™
expenses, (Appellee Brief at 19-21). Therefore, he claims that Janelle cannot show her
alimony award is necessary. (See id.). In making this argument, Curtis shifts the burden
to Janelle to prove that the alimony award—as agreed to by the parties in the
Stipulation—was necessary for her support,

This 15 improper. This Court has repeatedly stated that. in reviewing a motion to

modifiv alimony, “the cowrt i3 not to reflect on whether the [alimony award in the divorce



decree] was “equitable’ when entered, but only whether the economic circumstances of
the parties have changed since the award such that the original award is now either
insufficient or excessive."™ Meore v. Moore, 2000 S 16, 9 12, 763 N.W.2d 536, 540;
CHsom, 1996 SD 0% 11, 552 NW . 2d o 399 (same ). The law requires the moving party,
Curtis, to show & change in circumstances. fd. As discussed, to show this change in
circumstances, Curtis must show mability to pay and an umanticipated change in Jmelle's
necessities since the time of the divorce decree. Curtis has done neither, so the Circuit
Court abused its diseretion in granting the Motion to Modify Alimonv. Further, an
mouary into the eguity of the Stipulation and into Janelle’s spending halats, such as
undertaken by the Circuit Court in its Decision, is improper. (See SR 619),

Monetheless, Curtis cites Lampert for the proposition that, in determining whether
there is a change in circumstances, the court’s “focus should not only be on whether the
obligor has sufficient funds to pay, bt also whether the dependent spouse contimped 10
need the money to meet ordinary expenses.” (Appellee’s Bref at 20 (cleaned up)).
However, Lampert does not aupport the proposition cited.

In Lampert, this Court affirmed the tnal court’s denial of hushand’s motion to
modity alimony upon finding that, despite hushand’s reduce income, he still had

sufficient assets to pay alimony, 388 N.W.2d at 902 This Court stated, “[s]ince

! Monetheless, there is nothing to suggest that the Stipulation inequitably divided the
parties’ assets. Both parties were represented by competent counsel during settlement.
(SR 995). Further, Janelle has testified her standard of living has not increased since the
divorce but has remaimed consisted, (SR 297-98), Curtis testified s standard of living
has declined since the divorce due to choice of employment, (See SR BR-90, 893).
However. Curtis i not entitled o a reduction his alimony because of his voluntary and
mtentional choices. And Janelle should not be required change her slandard of Living
because of Curtis"s voluntarily and mtentional choices.
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[hushand] has failed to provide the trial court with a complete detailed financial position,
his ability or inability to pay is mpossible to determine and therefore, he 1s not entitled to
amy relief.” Jd, at 903. The Lamper: Court did not require, contrary to establish law, that
wife prove the alimony awarded 1o her in the divorce seftlement was equitable and/or
necessary for her daily necessiies. /d. Rather. under Lamperr. and other South Dakota
cagses, the burden remained with the party moving for modification o show a change in
circumstances,

1. The Civewit Court erred in denying the Motion for Contempt hecause
Curtis willfully stopped paying alimony.,

Curtis argues the Cirenit Court properly denied the Motion for Contempt because
he could not comply with the divorce decree requiring him to pay alimony of 513,500 a
month and becanse he did not willfully or comumaciously disobey the divorce decree.
{ Appellee Brief at 21-24). But this is untrue, Curtis ignores that he had a line of credit for
177000, pocess 1o 333,000 m cash from a life mswrance pohey, and assets of
S5 0N includmg assets m hquid retirement accounts, at the time he alleges he was
unable to pay alimony and failed to comply with the divorce decree. (SR BB, 585, 686,
96569 Janelle App. 87). Curtis was not unable 1o pay alimony. Curtis merely did not
want to borrow from his line of credit, sell his real property, or borrow from his

retirements account 1o pay alimony, Becamse Curtis was not incapable of paving alimony

! Janelle also finds Curtis's eritique of her spending suspect since he admitted 1o spending
approximately 310,000 a month for personal expenses. (SR 88, 585, 686; Janelle App.
BT This fact was overlooked by the trial court. (SR 612-622). Curtis’s monthly
expenses included nearly $1.000 in car and motorevele pavments, S1HK for travel. 500
to a money market account. and 31,000 for entertaimment. (SR 686),
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i full, just unwilling. he was able to comply with the divorce decree at the time of
noncompliance.

Curtis then states he did not willfully violate the divorce decree because, although
he failed w make payment in full, he did not have the “mindset of someons secking 1o
willfully disregard his obligations.” (Appeliee Brief at 24)." This is also untrue.
“Willlulness™ only requires an obligor have knowledge of a court order and then refuseé to
comply with that order. See Love s Travel Staps & Conntry Stores, fne. v. Cliy of Wall,
2023 8D 6, 926, 1 N.W.3d 664, 672. Here, it is undisputed Cuntis had (1) knowledge of
the divorce decree requiring him to pay alimony and (2) refused to comply with that
order by paying alimony in full. See id., Tafhert v. Talbert, 290 N.W.2d 862, 864 (8D
1980 (providing the elements of contempt). Because Curtis had knowledge of his
alimony obligation and refused to pay it willfulness 15 established. The Circust Count

plainly erred in denying the Motion for Contempt.

* Curtis cites Talbert v, Talbert, 200 NW . 2d 862 (8D 1980}, for the proposition that this
Court has “emphasized the lack of good faith effort on the part of the obligor™ in
affirming tral court’s finding of contempt. (Appellee Brief ai 23). However, the Talbery
Court did not affirm a trial court’s finding of comempt. Talbers, 290 N.W.2d at 864,
Instead, the Talbert Court declined to affirm the trial court™s finding of contempt because
the trial court failed to enter factual findings on each element of contempt. fd. Further, the
Talbert Court did not state that “good faith™ was a defense 1o civil contempt or that “lack
of good faith™ was an element of a civil contempt. fd. Al most, the Talbert Court noted in
dicta that it found hushand’s argument that he was “abzoluteflv] unable™ to pay alimony
unpersusive given that hsband had expended significant resources on his home and
sportscar while failing to pay alimony. J/d.
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I, Withouot comceding the Circuit Court abused its discretion in granting the
Muotion to Modify Alimony. the Circuit Court did not abuse its discretion
in delaving the effective date of its order granting the motion antil
January 1, 2025.

Becanse this Cowrt should find the Circuit Court abused ity discretion in
granting the Motion to Modily Alimony. Curtis’s claim on the effective date of the
Circutt Court’s order granting that motion should become moot. Regardless, assuming
without conceding that the Circuit Cowrt properly granted that motion for purposes of
argument. the Circut Court did not abuse its discretion in delaying the onset of its order.

SDCL 25-7-7.3 gives a circunt court discretion to modify a previously ordered
alimony payment retroactively to the date that a notice of hearing on the marier was
served:

Any previously ordered support payments that have become due, whether

paid or unpaid, are not subject to modification by 2 court or admimistrative

entity of this state. except those accruing in any period in which there is

pending a petition for modification of the support obligation, but only from

the date that notice of hearing of the petition has been given 10 the obligee.

the obligor, and any other partics having an interest in such matter.
SDCL 25-7-7.3. There is nothing i 8DCL 25-7-7.3 that requires a circuit court to
retroactively modify a support award. See id SDCL 25-7-7.3 merely gives a
cirewit cowrt discretion 1o retroactively modify a support award to the date that
notice of hearing 15 served on the matter, See id. This Court reviews a trial court
order on modification of alimony for an abuse of discretion. See Toecker v
Toecker, 327 NW . 2d 295, 299 (ED 1995).

Here, the Circwit Court’s Decision was nol bevond the range of

permissible choices. Alimony was and s Janelle™s sole source of income, and she

relies on it entirely for all her needs and living expensies, (SR 92977, Therefore, it
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was reasonable for the Circuat Court to delay the effective date of iis Decision,
This delay granted Janelle a briel period to adjust her lifestyle before the order
tonk effect and cut Janelle’s income by more than half, (See SR 621-22, 805).

Curtis argues this was an abuse of discretion because he was unable 1o pay
alimony as set forth by the Stipulation at the time he filed the Motion to Modity
Alimony. (Appellee Brief at 24-28), But again, this is untrue. Curtis had
significant assets, including approximately 5200.000 m liguid retirement acoounts
and a line of credit of more than $177.000, at the time the motion was filed. (SR
B97. B63-69). He was also paving 510,000 tor lus own personal expenses at the
time he reduced his alimony payments to lanelle to $3.500 a month in August and
September of 2024 and claimed he could not pay more, (SR 88, 205 585, 680
Janelle App. 871 Omn this record, there was no abuse of discretion.

CONCLUSION

For the foregoing reasons, Janclle respectfully requests that the Circuit Court's
Decision be reversed in full.

Dated this 14" day of May 2025,

‘x Michael F. Tobin

Michael F. Tobin

Kristin N. Derenge

BOYCE LAW FIRM, L.L.P.

300 5. Main Avenue

Siouy Falls, SD 37117-5015

(605) 336-2424

miftobinia boveelaw. com
knderenge@ boveelaw.com
Attorneys for Appellant Janelle Peery
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Pursnant to SDCL § 15-26A-22, AppelleeDefendant Curtis Peery gives notice that
he secks review by the South Dakota Supreme Court of written orders of the circuit court
concerming one issue, namely the date on which the modification of alimony requested by
Appelles was ordered to take effect. Appellee filed his motion for modifcation of alimony
on June 6, 2024, In his motion for modification, Appellee requested that modification be
grmiced retroactively, The parties worked together to schedule a hearing on said motion,
after which Notice of Hearing was served and filed on July 2, 2024, Hearmg was held on
September 27, 2024, Following the September 27, 2024, hearing, the circuit court issued
its Memorandum Deasion and Order on Motions on October 8. 2024, The carcwit court
granted Appellee’s motion for modification in part, ordering that Appellee’s alimony
award “is modified to begin pavment of $6,000 per month as of January 1, 2025[.]" The
parties requested clarfication on several matters addressed in the Memorandum Decision
and Order on Motions, after which a hearing was held on October 15, 2024, On October
17, 2024, the circuit issued an Addendum to 10/08/ 2024 Memorandum Decision and Order
on Motions.  In that Addendum, the cirowt court ordered “that the Defendant shall pay
Plamtiff alimony in the amount of 513,50 per month until the modification to 56,000 per
month begins on January 1, 2025 On November 6, 2024, Appellee filed Objections 1o
Findings of Fact and Conclusions of Law, asserting that the circuil court’s ordered
modification of alimony should have been effective as of August 1, 2024, 1o be consistent
with BDCL § 25-7-7.2. Alternatively, Appellee assened modification should have been
effective October 1, 2024, which was the first month following issuance of the circunt
court’s decision. Motice of Entry of each of the Memorandum Decision and Orders and

Addendum was filed and served on November 5, 2024, AppellantPlaintiff filed a notice



of appeal on November 27, 2024,
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court:

SEcrioN B
TIMELINESS OF APPEAL

The date the judzment or order appealed from was signed and filed by the trial

Memorandum Decision and Order on Motions

Signed: October §, 2024

Entered: November 3, 2024

Addendum to 10/08/2024 Memorandum Decision and Order on Motions

Signed: October 17, 2024

Entered: November 3. 2024

The date notice of entry of the judgment or order was served on each party:
MNotice of Entry of each of the Memorandum Decision and Order on Motions and
Addendum to 10022024 Memorandum Decision and Order on Molions was

served and filed on November 5. 2024

State wheather either of the following motions were made:

a. Motion for judgment, SDCL § 15-6-50b): W o Mo
b. Alotion for new trial, SDCL § 16-6-59: ~ Yes X No

NATURE AND DISPOSITION OF ULAIMS

4,

This case anses from Defendant’ Appelles Curtis Peery’s motion to modify his
alimony obligation.  Appellee filed lus motion on June 6, 2024, requestmg an
order modifyving Section 2 of the parties’ Stipulation and Agreement dated June
17. 2019 (the "Stipulation™). The Stipulation was adopted pursuant to the circuit
court’s Judgment and Decree of Dhvorce dated June 18, 2019, and filed with the
clerk of the circwt court on June 26, 2019, In his motion, Appelles requested a
reduction in the amount and term of his alimony payments, which request resulted
from a change in his employment and reduction in income. Appellee requested
that the modification be granted retroactively consistent with SIDXCL § 25-7-7.2.
Following the filing of his motion. Appellee was unable to continue making tull
alimony payments consistent with those identified in the Stipulation and paid
Appellant what he could for the months of July, August. and September 2024,

Om September 10, 2024, Plamtff Appellamt filed a motion for contempt, aszerling
that Appellee’s mability to make full alimony payments constituted willful and



{5

mtentional acts on his part, thus justifying a finding of contempt,

Hearing on both motions was held on September 27, 2024, On October 8, 2024,
the circuit court issued its Memorandum Decision and Order on Motions. The
Memorandum Decision and Order on Motions granted Appellee’s motion to
modify in part and denied Appellant’s motion for contempt. The parties
requested clarification on several maners addressed in the Memorandwm Decision
and Order on Motions. A hearing was held on October 15, 2024, On October 17,
2024, the citcuit count issued an Addendum to 10/08/2024 Memorandum
Decision and Order on Motions,  In that Addendum, the circuit court orderad
“that the Defendant shall pay Plamtiff alimony in the amount of 13,300 per
month until the modification to 6,000 per month beging on January 1, 20257 On
November 6. 2024, Appellee filed Objections to Findings of Fact and Conclusions
of Law, asserting that the effective date of the modification should have been
August 1, 2024, to be consistent with SDCL § 25-7-7.2. Altermatively, Appellee
requested that modification should have been effective Ocioher 1, 2024, which
was the first month following ssuaee of the circunt court’s decision.

Appeals of right may be taken only from final, appealable Ovder. See SIXCL §
15-26A-3 and 4,

a.  Dnd the trial court enter a final judement or order a2 1o each party s individual
clamms, counterclaims, or cross-claims?

X Yoz Mo
b, If the trial court did not enter a final judgment or order as to cach party's
mdividudl claims, counterclamms, or cross-claims. did the trial comrt make a
determmation and direct entry of judgment pursuant to SDCL § 153-6-54(b)?
State each 1ssue intended to be presented for review.
n. Whether the trial court erred in granting the modification effective as of
January 1, 20235, rather than August 1, 2024, consistent with SDCL § 25-7.7.2,
of Oetober 1, 2024,
ATTACHMENT

AL Cetober B, 2024, Memoratndum Decision and Order on Motions.

B. Addendum to DAOR 2024 Memorandum Decision and Order on Motions,
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STATE OF S0UTH DAROTA) IN CIRCUIT COURT

=8
COUNTY OF LINCOLN ) SECOND JUDICIAL CIRCUIT
JANELLE PEERY, 41DIVIS-1B
Plaintiff,
VS, MEMORANKDUM DECISION
AND ORDER ON MOTIONS
CURTIS PEERY,
Defendant.

This matter came before the Court on September 27, 2024, for a hearing on Defendant’s
Motion to Modify Alimony and Plaintiff's Motion for Contempt.  The Plaintiff was personally
present with counsel Michael F. Tobin, and the Defendant was personally present with counsel
Meredith A. Moore. The Court has reviewed the record, heard testimony from the Plaintiff and
Defendant, heard argument from counsel, and received and reviewed the stipulated exhibits. The
Court now issues this Memorandum Decision as its findings of fact and conclusions of law.

BACKGROUND

The Plaintiff and Defendant were married on May 27, 1993, and had four children during
their marriage. Their divorce decree was filed on June 25, 2019, and it incorporated the parties’
Stipulation and Agreement dated Jure 17, 2019. The Stipulation provided for alimony from the
Defendant to the Plaintiff in the amount of $19 500 per month until their marital home sold
(which occurred in February of 2020). Thereafter, the spousal support was reduced to $13,500
per month for six (8) years, and then the parties agreed to further reduce it to 37,000 per month
for nine (9) years. The Defendant also agreed 1o pay $500 a month to a Roth IRA of PlaintifT"s
choosing or ten (10} years, and $1,504 per month in child support, The parties also agreed to
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divide their real and personal property, including their retirement and investments accounis. The
Plaintiff réceived approximately $465,000 from the Defendant’s Sanford retirement account.
There has not been a significant change in assets for either party since the divorce. Both partics
were represented by counsel 1o reach this agreement.

At the time of the Stipulation, the Defendant was employed with Sanford Health and
making between $650-750,000 per year. The Defendant was making roughly $850,000 per year
when he voluntarily left Sanford in January of 2023 to relocate to Texas and join an established
bariatric medical practice called Bariatric Experts. The Defendant had been frustrated with
Sanford for “many years,” and believed that with this move he would be able to beiter control his
own medical practice and surpass his Sanford income within a year, This business venture did
not work out, and by March of 2024 he scparated from Banatric Experts and entered into a
management services agreement with Inspire Bariatrics. Throughout his time in Texas, the
Deferdant has been doing consulting work, peneral surgical calls, and networking with hospitals
and health insurance companies.

The Defendant’s income in 2023 was roughly $575,000, which was less than he was
making at the time of the parties” divorce in 201%. The Defendant reduced living costs and
down-sized his living space to a one-bedroom apartment and tried to “tighten his belt" to make
ends meet. He needed and still needs significant extra funds each month to pay his input and
expense costs under the management services agreement with Inspire Bariatrics. Due to the
alimony obligations, the Defendant was not able to secure the $300,000 operating loan he
believed would cover his living expenses, overhead, and support payments while he got his
bariatric practice established. The Defendant continues to work full-time hours even though he

does not believe he is in the financial or social position he should be in as a 55-year-old surgeon.
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The Defendant has not yet made a profit with [nspire Bariatrics, but his partner does show
monthly prodit

The Defenant made all monthly support payments through June of 2024. Since joining
Inspire Bariatrics his monthly overhead expense is roughly $22,004, which is §7.0000 more ¢ach
month than his support obligations to the Plaintiff. The Defendant knew when he entered into
the Inspire Bariatrics agreement that he would not be able to meet all his financial obligations in
the furure, and that he would have to dip into his own savings or asscts while building his
praciice, At this point the Defendam has used his saved “nest egg” of money, the $100,000
available to draw on his life insurance policy, and is using his business line of credit to make
payments. The Defendant has not cashed in any retirement or investment accounts or sold either
of the two residences he owns in Sioux Falls, South Dakota.!

The Plaintiff has remained in Sioux Falls since the divorce. She testified w living a “very
nice™ lifestyle and that it is relatively the same lifestyle she had been living prior to the parties®
divorce in 2019, The Plamtiff was a dental hygienist and worked in that capacity for the first six
(6) years of marriage to the Defendant. During this time the Defendant was finishing medical
school requirements and starting his medical carcer. The Plamtiff transitioned 1o a stay-at-home
mother and homemaker while pregnant with the parties' third child, and she continued 1o
contribute to the family in this capacity until and after the divorce.

During the marriage the Plaintiff relied on the Defendant’s financial contributions to the
family. At the time of the divorce, the Plaintiff would have had to go back to school for

additional training to rejoin the workforce as a dental hygienist. There was limited testimony on

! Thi Defendant was unsuceessful with a prior attempt to sell one of the Sioux Falls recidences. Both residences
have morgages but also over $300,000 in equity between them.
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the Plaintiff securing any other form of employment at the time of the divorce, but also no
evidence that the Plaintiff was or is physically or mentally mcapable of working. The Plaintiff's
only source of ongoing income since the divorce is the $15,000 monthly spousal support and
child support, which is enough to cover her $14,000 per month budget.

The Defendant’s non-payment of spousal support obviously contributed the Plaintiff's
inability to meet her budget. However, the Plaintiff’s financial documents show that she is
regularly spending $16-18,000 per month, which also may centribute to current budget issues
and debts. The PlaintifT has had to pull money from her retirement investment accounts to cover
Defendant's missed payments and potentially her regular spending in excess of the amount of
alimony and child support from the Defendant. The Plaintifl did not articulate a plan or budget
tor herself for anything less than 14,000 per month,

LAW AND AMALYSIS

“Circuit courts have continuing jurisdiction to modify permanent alimony as
circumstances may require.” Moore v. Moore, 2009 8.10. 16, 7 12, 763 N.W.2d 536, 540 (citing
Saxcvik v. Saxvik, 1996 5.D_ 18,9 11, 544 N.W.2d 177, 180); see also SDCL § 25-4-41 (*. .. and
the court may from time to time modify its orders in these respects.™). “A party secking
modification of an alimony award must establish a change in circumstances.” Barton v. Barton,
2012 3.D. 44,9 14, 815 N.W.2d 555, 557 (citing Moore, 2009 S.D. 16,7 13, 763 N.W.2d at
340}, “Although the change need not be substantial, mere proof of a change is insufficient to
mandate modification.”™ J/d. Rather, “[t/he change in circumstances refers to a change in the
necessities of the recipient and the financial ability of the obligor.” Leedom v. Leedom, 2020
5.0, 40, 1 20, 947 N.W.2d 143, 149, (citing Barron, 2012 5.D. 44,9 15, 815 N.W.2d at 538

(quoting Afoore, 2000 5.1, 16,9 13, 763 N.W_2d at 540)). “The role of the trial courts in
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modification proceedings is not to relieve a party of his or her bad bargain.™ Barfon, 2012 5.1,
44 114, B15 N.W.2d at 557 (citing Moore 2009 5.D. 16,9 13, 763 N.W.2d at 540). Therefore,
“[w]hen a trial court considers evidence as to a change in circumstances, it must be careful 1o
confine its review to changes ocowrTing since the lime of the divorce.” Moore, 2009 5.D. 16,9
12, 763 N.W_2d at 540 (citing Olsan v. Olson, 1996 5.D. 90,9 9, 552 N.W.2d 396, 399)
(emphasis in original).

When the parties decide the financial terms of their divorce through stipulation and
agreement, as here, there are no findings of fact regarding the financial conditions of the parties
at the time of the divorce. The evidence establishes that each party was represented by an
attorney and voluntarily entered into the agreement regarding alimony and other property
division in June of 2019, The parties each argued how the language and terms of the stipulation
support their respective position when looking at the connection between the alimony amount
and property settlement.

“While some forms of alimony are subjeet 1o modification, alimony awarded as part of 2
division of property is not.,” Fandvke v. Chod, 2016 5.D. 91, § 14, 888 N.W 2d 557, 564.
“Whether an obligation imposed by a court order incorporating a separation agreement is
modifiable depends on whether the obligation is in the nature of support of or property division,
... Id. Inthe present case, “[n]othing in the Janguage of the agreement indicates that alimony
was agreed to in lieu of property.™ fd at ¥ 13, 365 (eiting Oman v. Oman, 2005 5.D. 88, 1 12,
TO2N.W.2d 11, 15).

As in Chai, the alimony in this stipulation is for monthly payments over a fixed period of
time and contains standard termination clauses of remarriage, cohabitation, or death. The

alimony section is also separate and distinct from other property division sections such as life
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insurance, retirement and investment accounts, and real and personal property.® Therefore, the
alimony agreement in this case is separate and distinet from the property settlement agreement,
and the Court has authority to modify alimony if certain circumstances exist.

As noted above, “[t]o justify a change in alimony payments there must merely be a
change in circumstances from the circumstances which exhibited at the time of the original
decree.” Leedom, 2020 5.D. 40,5 20, 947 N.W.2d at 149 (citing Horton v. Horten, 303 N.W .24
248, 252 (1989)). The Defendant has the burden to show that he has a reduced ability to pay,
and that the Plaintiff has a change in necessities because “[bjoth income and expenses of the
parties must be considered.” Barton, 2012 5D, 44, § 15, 815 N.W.2d at 558. Further,

[c]ourts may evaluate the following factors: the intentional reduction of gross

income; an inquiry into eaming potential when a party is under- or unemployed:

the intentional inflation of expenses; and the offsetting effect of cohabitation on

expenses,”
Id.

The Defendant’s Ability fo Pay

*“The court is not to reflect on whether the decree was “equitable” when entered, but only
whether the economic circumstances of the parties have changed since the award such that the
original amount is now either insufficient or excessive.” Moore, 2009 5.D. 16, 1 12, 763
MN.W.2d at 540. The Defendant remained at the same employment for roughly three and a half
vears following the stipulation. During this time his earning capacity and income was sufficient
to pay alimony. 1t was once the Defenani chose to relocate to Texas that his income decreased
significantly. Tt is undisputed that there is an economic change in the Defendant’s

circumstances. However, “mere proof of a change is insufficient to mandate modification.”™

! The enly item of property specifically connected w alimoeny is that alimony would tenminate if PlaintifTs share of
an mbellectus! property profits reached £ 1,000,000, and this clause is not in dispute,
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Barton, 2012 §.D. 44, 7 14, 813 N.W.2d a1 558 (quoting Moore, 2009 5.D. 16,7 13, 763 N.W.2d
at 540,

Courts are cautioned to look at an obligor™s intentions when an obligor is requesting a
reduction in alimony. See Leedom, 2020 S.D. 40, Y 21, 947 N.W. 2d at 149 (citing Moore, 2004
S.D 16,912, 763 N.W.2d at 540). Here, the Defendant’s testimony regarding his employment
struggles and current financial condition is credible and supported by the evidence. The
Defendant’s relocation and change in employment was not an atiempt to become under- or
unemployed, nor did he intentionally reduce his income or eaming capacity. [t appears the
Defenant was not trying to get out of a “bad bargain™ of alimony, but that he made a “bad
business decision,” and that this decision was not intentional or that he sebotaged the business
opportunity. Other evidence supports the finding that the Defendant has been trying to increase
his earnings: the Defendant faithfully made alimony payments until he believed his access 1o
liquid assets could no longer cover the payments, that he did not leave either employment
position without having new employment lined up to begin immediately, and that he has taken
on extra work by taking call in hospitals and consulting.

The Plaintiffs Financial Necessities

“When assessing increases in the recipient's need for alimony, the trial court must
consider both increases in the actual expenses of the recipient and changes in the recipient's non-
support income.”™ Moore, 2009 5.D, 16,9 16, 763 N.W.2d at 541 {citing Olson, 1996 5D 90,9
13, 552 N.W.2d at 400. Courts have recognized when an alimony recipient has had a change in
need due to health conditions. See, eg., Leedom, 2020 51040, 9 24, 947 N.W, 2d at 150
(recipient had ongoing health issues that worsened since the time of the divorce); Moore, 2009
S.D. 16,916, 763 N, W.2d at 541 (recipient became unable to work due to MS).
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In the present case, the Plaintiff contributed to the care of the children and the home for
almost two decades prior to the divorce. The Plaintiff indicated that she has not worked or
sought out any type of employment since the time of the divorce. There is not 4 physical or
mental issue present that have increased Plaintiff’s expenses or would prevent her from working.
The Plaintiff simply does not plan to look for work until her youngest child is out of the home, or
at least a year from now.

The Plaintiff testified on both direct and cross-examination that she needed the full
$13,500 a month for expenses for her and the children. The Plaintiff has rightly relied on that
amount as part of the stipulation she entered into with the Defendant to maintain the same
lifestyle she enjoyed during their 26-yvear mamage. The Plaintiff submitted a monthly expense
exhibit and documents in support of her needs, indicating that the only difference between June
of 201% and now is that the children are older.

While the Plaintiff"s testimony supports her desire to maintain her current lifestyle, her
testimony and submitted evidence do not suppert a credible claim of necessity. The Court does
not analyze what the Plaintifl has done wath her prior alimony payments, but it looks to her
current claim of necessity considering the obligor Defendant’s change in ability to pay. In this
light, the Plaintifl"s budget includes items she pays for or believes are necessary for her adult
children, such as a country club membership and cell phone expense that adult children can pay
for themselves rather than be part of the Plaintiff' s budget necessities. Other expenses are not
realistic necessity amounts for a household that now consists of just the Plaintiff and onc minor
child, ¢.g., 2,850 in clothing and personal care, and 32,900 in groceries, door dash, and

entertainment expense per month,
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Generally, the Court agrees with the Plaintiff that allowing an obligor to make an
agreement to spousal support as part of a divorce stipulation, and then come back and say the
amount is not “necessary™ would deter parties from reaching agreements, However, the second
prong of the analysis — that the obligor must establish a change in circumsiances that is not
purposeful — alleviates this concern. See Leedom, 2020 8.D. 40,9 20, 9447 N.W.2d at 149, If
the Defendant had the ability to pay, then the Plaintiffs spending and budget would not even be
considered.

Contempt

“The required elements for ... civil contempt are (1) the existence of an order; (2)
knowledge of the order; (1) ability to comply with the order; and {4} willful or contumacious
disobedience of the order.” Taplor v. Taylor, 2019 S.D. 27,139, 928 N.W.2d 458, 471 (citing
Keller v. Keller, 2003 8.D. 36,99, 660 N.W.2d 619, 622). There is no dispute that an order
exists and that the Defendant knows of the order. The ability to comply with the order and
whether that noncompliance was willful are in dispute between the parties. The Plaintifl claims
the Defendant has significant assets he can liguidate in order to continue making spousal support
payments under the terms of the June, 2019 stipulation. The Defendant claims that he simply
cannol pay the previously agreed-upon amount.

“When a party claims inability to comply, the burden shifis to that party to show ‘a
complete and detailed financial position statement for the court's review.”™ Taplor, 2019 5.D.
27, 1140, 928 N.W.24d at 471 (citing Muenster, 2009 5.D. 23, 135, 764 N.W.2d at 721, This
means the Court must look at more than just the Defendant’s testimony. See id. As noted above,
the Defendant’s claim of reduced income is supported by the evidence presented. Further, the

reduction in his income was not willful or confumacious, This case is unlike the facts in
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Leedom, where the Defendant’s net assets had increased significantly since the time of the
divorce, 2020 8.0, 40, § 23, 9447 N.W .2d at 150, Here, nothing in the agreement ties the
alimony award to the property division, and therefore the Defendant is not required to iquidate
the retirement and investment accounts he received as part of the property settlement to pay
alimony. See Fandyke, 2016 5.D. 91, 9 14-15, 888 N.W.2d at 364-63.

CONCLUSION AND ORDER

At the time of the divorce, the Defendant was making significantly more income than he
has been over the past 18 months, The Defendant has not purpesefully reduced his income and
has met his burden to show there has been a change in his ability to pay alimony. The Plaintiff
has rightly relied upon the Defendant’s agreement to pay over the past five years and is still in
need of spousal support, However, the Defendant made a credible showing that Plaintiff's
necessities do not require a continued monthly support obligation of $13,500 and $500
investment contribution.

Based upon the above findings and conclusions, and considering the Defendant’s ability
to pay and Plaintiff s necessities, the Court hereby,

ORDERS that Defendant’s Motion to Modify Alimony be GRANTED and the alimony
award is modified to begin payment of $6,000 per month as of January 1, 2025, and thereafter
remain consistent with the terms of the Stipulation and Agreement filed on June 18, 2019, The
Court further,

ORDERS that the additional £500 per month payment into Plamtiff”s IRA will terminate
at the end of the 2024 calendar year. The Court further,

ORDERS that the Plaintiff's Motine for Contempt is DENIED in its entirety.
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Dated this 8th day of October, 2024,

AlTEST:
Brittan Anderson,
Clerk of Courts.

By: imw =

Clerk/Deputy Clerk.

JleE—

Réchel R. Rasmussen
Circuit Court Judge
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STATE OF SOUTH DAKOTA) IN CIRCUIT COURT
885

COUNTY OF LINCOLN ) SECOND JUDICIAL CIRCUIT
JANELLE PEERY, 41DIV19-18
Plaintiff,
ADDENDUM TO 10/08/2024
V5. MEMORANDUM DECISION
AND ORDER ON MOTIONS
CURTIS PEERY,
Defendant.

This matter came before the Court on October 15, 2024, for a hearing to clarify the
Court’s intentions in its Memorandum Decision and Order on Motions, The Plaintiff and her
attorney Michael F. Tobin appeared by zoom, and attomey Meredith A. Moore appeared by
zoom on behalf of the Defendant. The Court reviewed its October 8, 2024 Memorandum
Decision and, after discussion with counsel, issues the following points of clarification to serve
as an addendum to that Memorandum.

It is hereby ORDERED thar the Defendant shall pay Plaintiff alimony in the amount of
513,500 per month until the modification 1o $6,000 per month begins on January 1, 2025, It is
further,

ORDERED that alimony shall thereafter remain at $6,000 per month until it would
otherwise end in accordance with the timeframe and termination clauses in the June g, 2019
Stipulation and Agreement.

Dated this 17th day of October, 2024,

Circuit Court Judge
Page I of 2

Lincoln County, 5.0,
Clark Cirenit Conrd



ATTEST:
Brittan Anderson,
Clerk of Courts.

By: ﬂf@@

Clerk/Deputy Clerk.
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