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JURISDICTIONAL STATEMENT 

 

This Court has jurisdiction pursuant to S.D.C.L. § 23A-32-2 and S.D.C.L. § 15-

26A-3(1). 

STATEMENT OF THE ISSUES 

 

1. Whether the evidence was sufficient to sustain the convictions for Sexual 

Exploitation of a Minor.  

2. Whether the evidence was sufficient to sustain the conviction for Contributing to 

the Delinquency of a Minor.  

Relevant Cases and Statutes: 

 State v. Brende, 2013 SD 56, 835 N.W.2d 131, 140 

 Jackson v. Virginia, 443 US 307, 318-19, S. Ct. 2781, 2781, 2789, 61 L.Ed.2d 

560. 

 SDCL 22-22-24.3 

 SDCL 26-8A-2(8) 

 

PRELIMINARY STATEMENT 

 

 For purposes of this brief, references are as follows:  (1)  “T” designates the jury 

trial transcript; (2) “MH” designates the Motion(s) Hearing followed by the date the 

hearing was held;  (3) “Appx.” designates Appellant’s Appendix; (4) “R” designates the 

settled record of the case.  Three minors are identified in the Indictment and throughout 

the record, including a pretrial hearing and trial. Each will be identified by initials:  M.G., 

DOB:  08/05/02; O.G., DOB 01/01/2005; and E.G., DOB 01/01/2002.  
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STATEMENT OF THE CASE 
 

 Daniel Livingood was indicted in Minnehaha County on March 24, 2016.  R. 15.  

The Indictment included two counts of first-degree rape involving M.G.; two counts of 

felony sexual contact also involving M.G.; two counts of sexual exploitation of a minor 

involving O.G.; two counts of sexual exploitation of a minor involving E.G.; and, two 

counts of contributing to the delinquency of a minor, with one count pertaining to O.G. 

and the other to E.G.  See Appendix (Indictment). 

 Several pretrial hearings were held and will be referred to as necessary in 

Defendant’s brief.  

 Jury trial commenced on June 5th, 2016 and ended on June 12th, 2016.  Livingood 

was found not guilty of the rape and felony sexual contact charges involving O.G.: not 

guilty of two counts of sexual exploitation of a minor concerning E.G; and, not guilty as 

to the count charging contributing to the delinquency of a minor concerning E.G. 

Livingood was convicted on two counts of sexual exploitation regarding O.G., in 

violation of S.D.C.L. 22-22-24.3(1)&(2), and guilty of contributing to the delinquency of 

O.G, in violation of S.D.C.L. 26-9-1.  

 On the day of his sentencing, Livingood pleaded guilty to an Habitual Offender 

Information alleging a prior felony conviction for DUI. The circuit court suspended 

concurrent 10-year penitentiary terms on each conviction for sexual exploitation of a 

minor and placed Livingood on probation for 10-years. The court  imposed three hundred 

sixty days (360) days in the county jail on the conviction for contributing to the 
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delinquency of a minor. Livingood was credited with five hundred sixty eight (568) days 

of pre-trial custody and ordered released following the sentencing hearing. R. 499.   See 

Appendix (Judgment and Sentence). 

STATEMENT OF THE FACTS 

 

 In 2015 Daniel Livingood was renting a small house in Sioux Falls located on 

West Baily Avenue. T 205. He was employed by his landlord, Royce Vega, to perform 

maintenance on the landlord’s various properties in Sioux Falls. Exh. 18 & 19 (recorded 

interviews of Daniel Livingood); T 464.  While Livingood was working on one of the 

rental properties located on Spring Avenue in Sioux Falls, Livingood was approached by 

“the Gambu family.” T 327.  They indicated they were homeless and asked about renting 

a place to live. It was agreed they could rent the upper level of livingood’s home on West 

Baily and Livingood would move into a small living space in the lower level.  T 327-28; 

463.  The home had one bedroom and one bathroom, both located on the upper level, 

along with a kitchen. Id. Livingood shared the bathroom with the Gambu family, along 

with the kitchen. 

 The “Gambu family” consisted of Kella Garma, biological father of M.G. and 

O.G. and step-father to E.G.  His wife, Lagge Brimo, is the biological mother of M.G., 

O.G., and E.G. T 204.  The family moved to the United States in 2007 from Eritrea, 

Africa. M.G. was born in the United States. T 209-10.  The three minors testified and trial 

in fluent English. Kella and Lagge testified through an interpreter.  

 The Gambu family lived on West Baily with Livingood for a few months in 2015 

before Livingood was arrested for violating his parole.  He was on parole for a felony 
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DUI and failed to maintain contact with his parole officer.  Exh. 18. Livingood was sent 

to Mike Durfee State Prison in Springfield. Id; T 325. The Gumbu family moved out of 

the West Baily property and moved to a rental home on Spring Avenue, owned by the 

same landlord, Royce Vega. After his release from Springfield, Livingood went back to 

work for Vega and moved into the upper level of the Spring Avenue rental. Exh. 18 & 19.  

The upper level had a separate entry way located at the top of the stairs and was a 

furnished apartment.  The lower level, occupied by the Gambu family, had a separate 

entry as well. Id; T 460.   Livingood was acquitted of these charges concerning the Spring 

Avenue residence.  T 69. 

 Livingood was interviewed on two separate occasions. The first interview was 

conducted by DCI Agent Darin Cunningham on a referral from the Sioux Falls Police 

Department. The interview took place at the prison in Springfield and concerned 

allegations made in 2015 when Livingood lived in the West Baily home with the Gambu 

family. T 320-340; Exh. 18. 

 Agent Cunningham advised Livingood the allegations concerned the minors 

observing him masturbate, watch pornography and walk to the bathroom at night without 

clothes on. T 329.  Livingood acknowledged he viewed pornography, but did so in his 

private living space in the lower level of the home. He did not know if the girls would 

have witnessed him masturbate, T 329-30, but for them to see him, they would have to 

come down the stairs and look into his living area. T 339. Cunningham also asked about 

an allegation he masturbated while sitting at the top of the stairs. Livingood denied it. Id.  

He was asked about whether he would have “touched” one of the girls on the leg and 
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Livingood said he had not done this. Id. Livingood also told Cunningham that whenever 

he used the bathroom late at night he was clothed in a long shirt. Id.  No charges resulted 

at the time from these allegations.  

 In 2016, Livingood was interviewed a second time at the Sioux Falls Police 

Department. This interview stemmed from a third-party referral about allegations made 

while the Gambu family and Livingood resided on Spring Avenue. T 449-78; Exh. 19. 

This time the allegations included sexual contact and rape by digital penetration of M.G. 

and being seen masturbating by the minors.  T 463-64.  M.G. testified that while sleeping 

with her mother, Daniel entered their room and had sex with her mother, Lagge. T 28-42.  

Livingood acknowledged a sexual encounter with Lagge and when M.G. awoke, he left 

the room immediately. Livingood also admitted he had been in a sexual relationship for 

some time with Lagge.  Exh. 19; T 463-64. Lagge corroborated the affair with Livingood, 

and testified she observed nothing that would support M.G.’s allegation, T 15, or those 

made by E.G. and O.G. T 213. Phone records established that Lagge and Livingood were 

in frequent contact in 2016 while living on Spring Avenue. T 474.  Similarly, Kella, who 

testified he never liked Livingood, T 203, was not told anything by M.G., T 202, O.G. or 

E.G., regarding inappropriate behavior by Livingood in either 2015 or 2016. T 207. 

 The jury acquitted Livingood of those counts in the Indictment alleging rape and 

sexual contact as to M.G. and the sexual exploitation counts and contributing to the 

delinquency count as to E.G.. The jury convicted Livingood of two counts of sexual 

exploitation of O.G., both alleged to have occurred on West Baily, and convicted 
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Livingood on a single count of contributing to the delinquency of O.G., also alleged to 

have occurred at the West Baily residence.  

STANDARD OF REVIEW 
 

 This appeal challenges the sufficiency of the evidence.  “Challenges to the 

sufficiency of the evidence are reviewed de novo.  State v. Brende, 2013 S.D. 56, ¶ 21, 

835 N.W.2d 131, 140, (citing State v. Plenty Horse, 2007 S.D. 114, ¶ 5, 741 N.W.2d 763, 

764.  The “relevant question is whether, after viewing the evidence in the light most 

favorable to the prosecution, any rational trier of fact could have found the essential 

elements of the crime beyond a reasonable doubt. Id. (quoting Jackson v. Virginia, 443 

U.S. 307, 318-19, 99 S. Ct. 2781, 2789, 61 L. Ed. 2d 560.)  

ARGUMENT 
 

1. The evidence presented at trial was insufficient to sustain the convictions for 

Sexual Exploitation of a Minor. 

 

Under South Dakota law, sexual exploitation occurs “if the person causes or 

knowingly permits a minor to engage in an activity or the simulation of an activity that: 

(1) is harmful to minors; (2) involves nudity; or (3) is obscene….  S.D.C.L. 22-22-24.3.  

Livingood was indicted for violating subsections (1) & (2) as to both E.G and her sister, 

O.G.  The Jury acquitted Livingood on the counts pertaining to E.G., but convicted him 

on the counts concerning O.G.  T 19-22.  

At trial, O.G. testified that her family lived in the upper level of the West Baily 

residence and Daniel stayed in the basement.  T 61.  She described Daniel’s living area as 

consisting of “lots of junk and a bed and a T.V.”  Id.  Although Daniel had put up a 

curtain, T 81-82, O.G. said she could see his T.V. and bed from the top of the stairs. T 62.  
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Asked if she had ever seen Daniel do inappropriate things, O.G. described two occasions 

when she saw him touching himself.  

 The first occasion apparently occurred in the “middle of the night.” T 63.She was 

watching T.V. while on a pullout couch in the living room with her sisters. T 69. O.G. 

walked into the kitchen when she saw Daniel seated at the top of the stairs near the 

microwave. T 63. He was wearing a white shirt. T 64. She testified she saw him touch his 

dick, T 62, but she also testified she didn’t actually see his penis in his hand. T 70. O.G. 

said it was dark at the time and she doesn’t think Daniel saw her. T 69.   

The second time she claimed to have seen Daniel touching himself was when she 

walked halfway down the stairs to his living area, T 66, and he was laying on his bed 

watching inappropriate stuff on his T.V. T 65. She described seeing a boy and girl having 

sex on the T.V. Id.  Asked if she could hear the movie, O.G. answered, “[b]eside the 

door. T 66. This was the only time she had seen Daniel watching “this type of movie.” Id.  

She testified she never saw his penis, T 70, and Daniel never saw her. T 71: 

Q.  So when Daniel was watching this T.V. down there, you saw inappropriate  

stuff.  Did he know you were looking? 

A. No. 

… 

Q.  Did you stay for awhile and watch or did you leave? 

A.  No. I left.  

O.G. also testified she never observed Livingood walking around naked. T 69. 
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When O.G. was asked why she had gone down the stairs, she said it was to use a 

side door to leave the house. T 71.  It was located at the half-way point down the stairs. 

She agreed that this was supposed to be Daniel’s door, and the family would use the 

upstairs door to enter and leave the house. Id.  

 Livingood denied in his interview that he had ever sat at the top of the stairs and 

masturbated. T 339. He did, however, admit he could have watched “porn” downstairs in 

his living area and didn’t deny he may have masturbated while watching it. Id.  He said, 

if he was seen masturbating, the kids would have to come downstairs into his area. Id. He 

didn’t know whether they did, or didn’t. Livingood was upset, telling the Agent he had a 

right to privacy in his living area, and the girls should stay out of his living area. Id. Exh. 

18 (interview with Agent Cunningham).  

 The prosecution argued to the jury that Livingood was guilty of sexual 

exploitation because his actions involved nudity and were harmful to minors as well. T 

517.  “And” the prosecutor contended, “he continued to expose them or make them 

participate in that activity despite knowing they could see him.” T 518. 

 The prosecution’s argument was flawed both legally and factually.  O.G. testified 

Daniel did not see her when she said she observed him touch himself. She did not testify 

to any interaction with Daniel, on either occasion, either physically or verbally, or even 

by way of eye contact.  The occasion in the basement was because she went down the 

stairs and looked, then left, testifying he never saw me. The top-of-the-stairs observation 

occurred in the middle of the night, in the dark, and she testified she saw what she saw 

after walking into the kitchen. Again, she testified he did not see her.  And contrary to the 
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prosecution’s argument, Livingood mad no admission he was seen masturbating in his 

living area, but only that it might be possible if they came down the stairs. He was not 

aware that ever occurred, however.  

 There are two questions presented when applying this statute. Initially, does the 

evidence establish the defendant caused or knowingly permitted the minor to engage in 

the forbidden activity.  A rational fact-finder could not conclude Livingood caused or 

knowingly permitted O.G. to come down the stairs and look into his living area, 

particularly considering her testimony that he never saw her, which is consistent with 

Livingood’s interview. As for the incident at the top of the stairs in the middle of the 

night, perhaps an inference can be made that Livingood placed himself him a position 

where he might be seen, although, O.G. testified Livingood did not see her. Moreover, 

the inference inference is he did not want to be seen and O.G. unexpectedly entered the 

kitchen. But assuming the first inference can be made, the statute requires more proof, 

and this is where the evidence falls short of the mark.  

In addition to the “causes or knowingly permits” requirement, the evidence must 

further establish that the minor was engaged in the activity. The operative language is 

crucial: “A person is guilty of sexual exploitation if the person causes or knowingly 

permits a minor to engage in an activity or the simulation of an activity that (1) Is 

harmful to minors; (2) Involves nudity… “ (emphasis supplied) “Engage” is a transitive 

verb, which by definition is an action verb expressing a doable activity. A transitive verb 

must be accompanied by an object, which in this case, is the word “activity.” Webster’s 

New Universal Unabridged Dictionary.  The self-evident import of the statute is to 
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prohibit the minor from actively participating in the harmful activity or nudity. In this 

case, at best the evidence established she observed on two occasions, one at the top of the 

stairs, one in Livingood’s downstairs living space, an adult male masturbating. This 

evidence establishes nothing more than something she observed, but was not actively 

engaged in the activity.   

 To read the statute as broadly as urged by the prosecution at trial, would 

criminalize an array of activities one can only assume, by the carefully chosen language 

in the statute, the legislature did not intend be included within the sexual exploitation law. 

There is a separate law prohibiting indecent exposure involving a child, S.D.C.L. 22-24-

1.3, that does address a circumstance where a minor observes nudity and involves an 

intent to arouse. Sexual exploitation addresses a differing harm not established by the 

evidence presented in this trial. Defendant respectfully submits that the evidence must 

establish more than observance, but actual participation in the unlawful activity.  

 Defendant’s argument is further buttressed by the language found in S.D.C.L. 22-

22-24.3 which reads: “Consent to performing these proscribed acts is not a defense….” 

(emphasis supplied) Performing is not a passive act of observing, but the active role of 

participating. The legislative intent is apparent by this statute and should not be ignored 

or disregarded to affirm a conviction because the underlying conduct offends.  

2. The evidence at trial was insufficient to sustain the conviction for 

Contributing to the Delinquency of a Minor. 

 

Livingood was acquitted of contributing to the delinquency of E.G., but convicted 

of contributing to the delinquency of O.G. Presumably the jury relied on the same facts 

to find Livingood guilty of the contributing charge as it did for the sexual exploitation 
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charge, but because the trial court gave a unanimity instruction, R 386, it is not clear 

what conduct the jury agreed upon to convict. (See Amended Instruction 39).   

S.D.C.L. 26-8A-2 (8) would substantiate a conviction for contributing to the 

delinquency of a minor if this Court found the evidence sufficient to support the sexual 

exploitation convictions. Subsection (8) specifically provides that a child who is 

subjected to “sexual exploitation” is abused or neglected under South Dakota law. If this 

Court vacates Livingood’s convictions for sexual exploitation of O.G., for those same 

reasons the conviction for contributing to the delinquency of O.G. must be vacated as 

well.  

CONCLUSION 

 

 For the reasons and arguments set forth in Appellant Livingood’s brief, he 

respectfully requests his convictions in Counts 5 and 7 for Sexual Exploitation of a Minor 

(as to O.G.) and Count 10 for Contributing to the Delinquency of a Minor be reversed 

and vacated with instructions to the Circuit Court to enter Judgments of Acquittals.  

REQUEST FOR ORAL ARGUMENT 
 

 Daniel Livingood respectfully requests oral argument before this Court. 

 

 

 Respectfully submitted this 27th day of April, 2018. 

 

 

      ___________________________ 

      Michael J. Butler, Esq. 

      100 S Spring Ave Ste 210 

      Sioux Falls SD 57104 

      605-331-4774 

      Mike.butlerlaw@midconetwork.com 

  

      Counsel for Appellant 

mailto:Mike.butlerlaw@midconetwork.com
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Matthew templar 
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 Dated this 27th day of April, 2018. 

 

     ____________________________ 

     Michael J. Butler, Esq. 
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 IN THE SUPREME COURT 

 STATE OF SOUTH DAKOTA 
________________ 

 
No. 28422 

________________ 
 

STATE OF SOUTH DAKOTA, 
 
  Plaintiff and Appellee, 
 
v. 
 
DANIEL LIVINGOOD, 
 
  Defendant and Appellant. 
 

________________ 
 

PRELIMINARY STATEMENT 

 
 In this brief, the State of South Dakota, Plaintiff and Appellee, 

calls itself “State.”  The State calls Daniel Livingood, Plaintiff and 

Appellee, “Defendant.”  The State refers to the victim as “O.G.” 

The State refers to Defendant’s brief on appeal as “DB.”  

References to the settled record will be by the settled record number, 

and this includes all transcripts as well as all filed documents and 

exhibits. 

JURISDICTIONAL STATEMENT 

 In this criminal appeal, Defendant appeals from a Judgment and 

Sentence signed, filed and attested September 29, 2017.  The Judgment 

and Sentence found him guilty of two counts of Sexual Exploitation of A 

Child and one count of Contributing to Delinquency/Dependency of A 

Minor.  SR 499-501.  Defendant signed, filed and served his Notice of 
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Appeal October 17, 2017.  SR 685-86.  Jurisdiction in this Court arises 

under SDCL 23A-32-2. 

STATEMENT OF LEGAL ISSUE AND AUTHORITIES 

WAS THE EVIDENCE SUFFICIENT TO SUSTAIN THE TWO 
CONVICTIONS FOR SEXUAL EXPLOITATION OF A CHILD 

AND THE SINGLE CONVICTION FOR CONTRIBUTING TO 
DELINQUENCY/DEPENDENCY OF A MINOR? 
 

The trial court denied Defendant’s Motion for Judgment of 
Acquittal. 

 
 State v. Uhing, 2016 S.D. 93, 888 N.W.2d 550 
 

 State v. Muhm, 2009 S.D. 100, 775 N.W.2d 508 
 

State v. Bingham, 2017 S.D. 14, 894 N.W.2d 389 
 

SDCL 22-22-24.3 
 
SDCL 26-9-1 

 
SDCL 26-8A-2(8) 
 

STATEMENT OF THE CASE AND FACTS 

A. Statement of the Case. 

This is a criminal case before the circuit court for the Second 

Judicial Circuit, Minnehaha County, South Dakota.  The case 

proceeded before the Honorable Robin Houwman, Circuit Court Judge.  

The initial Complaint, SR 1-2, charged two counts of First Degree Rape 

of M.G., taking place between August 2015 and March 2016, together 

with two counts of Sexual Contact with the same victim.  The 

Indictment, which forms the basis of this prosecution, was later entered 

by a Minnehaha County grand jury on March 24, 2016.  SR 15.  This 
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Indictment charged a total of ten counts, including two counts of First 

Degree Rape and two counts of Sexual Contact with A Child Under 

Sixteen, the same charges as the original Complaint.  In addition, the 

Indictment added four counts of Sexual Exploitation of A Child and two 

counts of Contributing to Delinquency/Dependency of A Minor.  These 

counts were alleged to have been committed against victims O.G. and 

E.G., during a time period of December 2014 through March 2015. 

After motions, the court held a trial on June 6 through 12, 2017.  

See trial transcript, SR 821-1383.  After trial, the jury found Defendant 

not guilty on Verdict Form Counts 1, 2, 3, 5, 7 and 8.  These 

corresponded to Indictment Counts 1, 2, 3, 6, 8 and 9.  The not guilty 

verdict counts pertained to victims M.G. and E.G.  The jury found 

Defendant guilty on Verdict Form Counts 4, 6 and 9, pertaining to 

victim O.G.  SR 1378-80.  As the court set out in its Judgment of 

Conviction, the counts of which Defendant was found guilty in the 

Verdict Form corresponded to Counts 5, 7 and 10 of the Indictment.  

Verdict Form Count 4 corresponded to Indictment Count 5, Sexual 

Exploitation.  Verdict Form Count 6 corresponded to Indictment Count 

7, Sexual Exploitation, and Verdict Form Count 9 corresponded to 

Indictment Count 10, Contributing to Delinquency/Dependency of A 

Minor.  See Judgment and Sentence, SR 499.  The guilty verdicts were 

all on counts pertaining to victim O.G. 
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Based upon the jury verdict, the court sentenced Defendant to 

ten years in the state penitentiary, with the sentence suspended and 

credit for 568 days served, with various conditions of probation on 

Count 5.  On Count 7, the court likewise sentenced Defendant to ten 

years in the state penitentiary with the sentence suspended and credit 

for 568 days served and the sentence to run concurrent with the other 

counts.  On Count 10, Contributing to Delinquency/Dependency of A 

Minor, the court sentenced Defendant to serve 360 days in the 

Minnehaha County Jail, with credit for time served.  The court’s 

sentence resulted in Defendant being immediately released as of the 

time of sentencing.  See Judgment of Conviction and Sentence, SR 499-

501; Sentencing Transcript, SR 791-94, 797. 

B. Statement of Facts. 

 Defendant first came into contact with the Gambu family in 2015.  

SR 1147; Trial Transcript 327 (interview with Agent Darin Cunningham 

and Defendant).  The family was “on the street looking for a place to 

live.”  Id.  Defendant was working on an apartment, but lived in a small 

house in Sioux Falls, a single story house, with a basement.  Id. 1147-

48.  The family moved into the main floor, consisting of a bathroom, 

bedroom, and kitchen.  Defendant lived in the unfinished basement.  Id.   

While the family lived in that house, O.G., 10 years old at the 

time, slept with her younger sister, M.G. and her older sister, E.G.  

SR 881, Trial Transcript 61 (testimony of O.G.).  O.G. testified that 
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Defendant lived in the basement, and that she was down there “a 

couple of times.”  It had a lot of junk and a bed and a television in it.  

She could see downstairs from the upstairs, but she could just see the 

television and the bed.  Id. 

O.G. described inappropriate behavior by Defendant.  She stated 

that when he was by the microwave oven, close to the steps, he would 

be sitting down.  He would “get a bottle of lotion from my bathroom and 

use his hand to touch his dick.”  SR 882.  She saw him do this more 

than once.  She was in the house when she saw this happening, and in 

the kitchen.  He was in the kitchen touching himself and she was also 

in the kitchen.  SR 882-83. 

O.G. also described other times when she was in the kitchen and 

Defendant would be on his bed touching himself.  She was not on the 

steps, but could still see him.  SR 883.  O.G. stated that she was able to 

see Defendant’s penis.  He would have a shirt on, but no underwear or 

pants.  SR 884.  O.G. also testified that she was able to watch a boy 

and a girl having sex on Defendant’s television screen while Defendant 

was apparently watching pornography.  This took place from the steps 

leading down into the basement, which led to another outside door.  

SR 885-86.  O.G. was standing by this outside door when she viewed 

the pornography.  SR 886. 

O.G. was also able to describe other instances when she spoke 

with Robin Niewenhuis, who was a forensic interviewer for Child’s Voice 
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in Sioux Falls.  See SR 1005 and following (Trial Transcript 185); 

Exhibit 11, digital video disk of the interview.  O.G. talked about 

Defendant putting lotion on his penis and also walking around with his 

clothes off, including saying that he would come upstairs naked 

sometimes.  SR 1006.  She stated that he would touch his penis with 

hand, put lotion all over it, and keep putting lotion on it and spraying it 

on.  Id.  She also referred to seeing pornography on Defendant’s 

television.  SR 1007. 

In addition, O.G. said that Defendant showed her a picture of his 

penis on his phone four times.  SR 1008.  These incidents all occurred 

while the family lived in the smaller house on Bailey Street and 

Defendant lived in the basement of that house. 

As Defendant notes in his brief, the family later lived in another 

home.  Defendant had an apartment in the same building above that of 

O.G.’s family.  See DB 3-4.  Further allegations in the Indictment arose 

out of occurrences at this house in 2016.  The jury acquitted Defendant 

of all charges arising from this later time period, as Defendant notes.  

DB 5.   
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ARGUMENT 

THE EVIDENCE IS SUFFICIENT TO PROVE SEXUAL 

EXPLOITATION AND CONTRIBUTING TO ABUSE OR 
NEGLECT OF A CHILD. 

 

A. Introduction. 

 Defendant raises the sole issue of sufficiency of the evidence to 

support his convictions below.  Therefore, the issues on appeal are 

about the interpretation of the statutes involved and the evidence that 

exists on the record to show the elements of the offenses. 

B. Standard of Review. 

 “The standard of review for denial of a motion for judgment of 

acquittal is de novo.”  State v. Uhing, 2016 S.D. 93, ¶ 10, 888 N.W.2d 

550, 553 (citing State v. Doap Deng Chuol, 2014 S.D. 33, ¶ 36, 849 

N.W.2d 255, 264).  When reviewing the sufficiency of the evidence this 

Court determines “whether, after viewing the evidence in the light most 

favorable to the prosecution, any rational trier of fact could have found 

the essential elements of the crime beyond a reasonable doubt.”  Uhing, 

2016 S.D. 93, ¶ 10, 888 N.W.2d at 554 (quoting State v. Plenty Horse, 

2007 S.D. 114, ¶ 5, 741 N.W.2d 763, 765).  “If the evidence, including 

circumstantial evidence and reasonable interferences drawn therefrom 

sustains a reasonable theory of guilt, a guilty verdict will not be set 

aside.”  Uhing, 2016 S.D. 93, ¶ 10, 888 N.W.2d at 554 (quoting State v. 

Hauge, 2013 S.D. 26, ¶ 12, 829 N.W.2d 145, 149). 
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 Finally, “[this Court] will not resolve conflicts in the evidence, 

assess the credibility of witnesses, or reevaluate the weight the 

evidence.”  State v. Riley, 2013 S.D. 95, ¶ 14, 841 N.W.2d 431, 436 

(quoting Hauge, 2013 S.D. 26, ¶ 12, 829 N.W.2d at 149) (internal 

quotations marks omitted). 

C. The Evidence Was Sufficient to Sustain Defendant’s Convictions for 
Sexual Exploitation of A Minor. 

 
 Defendant’s argument proceeds along two tracks, one legal and 

the other factual.  As to the factual, Defendant argues from those facts 

on the record that are helpful to him, as they are favorable to the 

defense.  This is contrary to the settled law in this Court, which calls for 

the facts to be interpreted in the manner most favorable to the party 

that prevailed before the jury, in this case the State. 

Defendant also deals with only two of the factual bases that could 

support the convictions.  Other facts appear of record that could also 

support the convictions.  The jury could well have found that these 

other facts, with which Defendant does not deal, supported the 

convictions.  In such instances, this Court requires that the State either 

elect specific instances (which was not done in this case), or that the 

trial court give a specific instruction calling for jury unanimity and 

agreement on the specific facts supporting conviction.  See State v. 

Muhm, 2009 S.D. 100, ¶¶ 32-33, 775 N.W.2d 508, 518-20.  This “either 

or rule” requires that the court either force the State to select one act, 
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or give the unanimity instruction.  In this instance, the court gave the 

unanimity instruction.  Instruction 34, SR 395; Instruction 39, SR 397.  

Therefore, the jury was appropriately instructed that it needed to agree 

on which act or acts were the ones committed so as to prove 

Defendant’s guilt. 

But the State could and did prove a number of acts.  Thus, the 

State was not limited to the two acts that Defendant may choose to 

discuss on appeal.  Any of the acts sufficiently proved in the evidence 

may support this conviction, as the unanimity instruction was 

appropriate and was given.  Muhm, 2009 S.D. 100, ¶¶ 32-33, 775 

N.W.2d at 518-20.  See also State v. Brende, 2013 S.D. 56, ¶ 14, 835 

N.W.2d 131, 138; State v. White Face, 2014 S.D. 85, ¶ 20, 857 N.W.2d 

387, 394. 

 The acts shown included Defendant’s masturbation in the 

kitchen, while sitting on the floor, in clear view of the girls, as O.G. 

testified.  O.G. testified this took place more than once while Defendant 

was sitting in the kitchen.  She also saw Defendant doing the same, 

touching himself on his bed.  SR 882-83.  She was able to see this from 

the kitchen, not while she was on the steps.  She further elaborated 

that he was doing this with her family’s lotion.  She was able to see his 

penis even though he had a shirt on.  He had no pants or underwear 

on.  SR 884.  
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 She also saw pornography, “a boy and a girl having sex” on 

Defendant’s television while she was going down the steps.  SR 885-86.  

O.G. was able to confirm details of these encounters to which she 

testified in her Child’s Voice interview as well.  See SR 1003, 1005-06.  

The details included Defendant sitting at the top of the stairs 

masturbating at a time when O.G. could see him.  O.G. also told Child’s 

Voice interviewer Niewenhuis about seeing pornography on Defendant’s 

television.  Id. 

 In addition, O.G. also stated that Defendant showed her pictures 

of his penis on his phone four times.  SR 1008; Exhibit 11, Interview 

with Robin Niewenhuis.  O.G. did not testify to this, but the interview 

and Niewenhuis’s testimony were admitted as substantive evidence 

without condition. 

 Defendant’s legal attack argues that these facts are insufficient to 

show him guilty of the offense of Sexual Exploitation of A Child.  SDCL 

22-22-24.3 provides: 

A person is guilty of sexual exploitation of a minor if the 

person causes or knowingly permits a minor to engage in 
an activity or the simulation of an activity that: 

 
(1) Is harmful to minors; 
(2) Involves nudity; or 

(3) Is obscene. 
 

Consent to performing these proscribed acts by a minor or 
a minor's parent, guardian, or custodian, or mistake as to 
the minor's age is not a defense to a charge of violating 

this section. 
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When interpreting statutes, this Court reads the plain words of 

the statute itself.  See State v. Bingham, 2017 S.D. 14, ¶ 3, 894 N.W.2d 

389, 390, where this Court states, “[w]hen the language in a statute is 

clear, certain and unambiguous, there is no reason for construction, 

and the Court’s only function is to declare the meaning of the statute as 

clearly expressed.”  (quoting Hayes v. Rosenbaum Signs & Outdoor 

Advert., Inc., 2014 S.D. 64, ¶ 28, 853 N.W.2d 878, 885; Martinmaas v. 

Engelmann, 2000 S.D. 85, ¶ 49, 612 N.W.2d 600, 611.  Statutory 

interpretation is a question of law, which is reviewed de novo.  Bingham, 

2017 S.D. 14, ¶ 3, 894 N.W.2d at 390 (citing State v. Liaw, 2016 S.D. 

31, ¶ 8, 878 N.W.2d 97, 100).  Defendant’s acts are well within the 

words of the statute. 

The statute states that a person is guilty of sexual exploitation if 

the person causes or knowingly permits a minor to engage in an activity 

or the simulation of an activity that involves nudity (Indictment 

Count 7) or activity that is harmful to minors (Indictment Count 5).  As 

charged in Count 7 of the Indictment, the activity involves Defendant’s 

nudity, as provided in the statute.  The activities shown involved O.G. 

engaging in the activity of watching Defendant actively masturbating or 

in the activity of looking at pictures that Defendant was showing to her.  

The facts show that O.G. was able to observe his nudity, and thus was 

engaged in observing it.  There is nothing in the statute that requires 

the minor to be actively involved in carrying out the activity herself.  
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Rather, the minor can be engaged in the activity by observing it.  On the 

Count 5 conviction, the observation of Defendant’s masturbation and 

nudity is harmful to O.G.  The observation itself is both harmful to the 

minor and involves the nudity of the adult.   

D. Defendant’s Conviction of Contributing to the 
Delinquency/Dependency of A Minor is Supported By the Evidence. 

 
 Count 10 of the Indictment, SR 18, (Count 9 of the Verdict Form, 

SR 413), Judgment and Sentence, SR 499, accused and found 

Defendant guilty of violating SDCL 26-9-1, Contributing to the 

Delinquency/Dependency of A Minor.  Contributing to abuse, neglect, 

or delinquency is defined in SDCL 26-9-1 as follows: 

Any person who, by any act, causes, encourages, or 

contributes to the abuse, the neglect, or the delinquency 
of a child, or any person, other than a parent who, by 
any act, causes a child to become a child in need of 

supervision, as such phrases with reference to children 
are defined by chapters 26-7A, 26-8A, 26-8B, and 26-8C 
. . . .  

 
A child who is subject to abuse or neglect is defined in SDCL 26-8A-2(8) 

as a child who is subject to sexual abuse, sexual molestation, or sexual 

exploitation by a child’s parent, guardian, custodian or any other 

person responsible for the child’s care.  The act involved is that of 

sexual exploitation.  Defendant’s acts of masturbating in front of O.G. 

where he could be observed, playing pornography where O.G. could 

observe it, and showing her pictures of his penis fit within the 

definitions of this statute as well as the sexual exploitation statute.  
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The conviction under the dependency, neglect or delinquency should, 

therefore, be affirmed as well. 

CONCLUSION 

The State respectfully requests that Defendant’s judgment and 

sentence be affirmed. 

             Respectfully submitted, 

MARTY J. JACKLEY 

ATTORNEY GENERAL 
 
 

  /s/ Craig M. Eichstadt   
Craig M. Eichstadt 

Assistant Attorney General 
1302 East Highway 14, Suite 1 
Pierre, SD  57501-8501 

Telephone:  (605) 773-3215 
E-mail:  atgservice@state.sd.us  

mailto:atgservice@state.sd.us
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PRELIMINARY STATEMENT 

 

 Appellant’s brief cites to the trial transcript by using the designation “T” followed 

by the page number(s).  Appellee’s brief refers to the trial transcript both by reference to 

the Settled Record (SR) and at times to the transcript page number as well as SR. 

Defendant was acquitted on all counts of the indictment pertaining to minors “EG” and 

“MG” and convicted on two counts of sexual exploitation and a single count of 

contributing to the delinquency of a minor as to minor “OG.” To aid this Court’s review 

of OG’s trial testimony, it is attached in full to this brief and designated as APPENDIX.  

Appellee’s brief, when cited, will be referred to as AB followed by the relevant page 

number(s).  

APPELLEE’S STATEMENT OF FACTS 

In addition to citing the trial testimony of OG, Appellee also references portions 

of the testimony of Child’s Voice interviewer Robin Niewenhuis in its rendition of the 

facts.  AB 5-6.  Niewenhuis had interviewed OG in April of 2015. T 176.  In her trial 

testimony, she said OG told her Daniel showed her a picture of his penis on his phone 

four times.  T 188; (SR 1008); AB 6.  At trial, however, OG testified Daniel never 

showed her his phone: 

 Q. (Prosecutor)  …Oroma, do you remember if Daniel ever showed you  

 a picture? 

 

A. No. 

 

 Q.   Do you remember if he ever showed you his phone? 

 

 A.    No. 

 

T 68; (SR 888). 
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 Similarly, Appellee cites to Niewenhuis’ interview for the factual assertion that 

O.G. saw Daniel walking around with his clothes off, including he would come upstairs 

naked.  T 186; (SR 1006).  This particular allegation contained in Appellee’s statement of 

facts was not confirmed by O.G. at trial.  

ARGUMENT 

 

 The jury was instructed that it had to unanimously agree upon the act or acts 

supporting its verdict.  (SR 395).  Appellee argues that among the acts the jury could 

have based its verdict was the testimony of Robin Niewenhuis, who testified OG advised 

her during the forensic interview, Daniel showed her a picture of his penis on his phone 

four times.  T 188;  (SR 1008); AB 10.  At trial, O.G. had no recollection of this 

occurring.  T 68; (SR 223). 

 A similar argument was made to this Court in State v. Brende, where State argued 

on appeal that certain out of court statements made to a forensic interviewer but denied or 

recanted at trial by the alleged victim, could be considered as substantive evidence when 

assessing the sufficiency of the evidence on appeal. 2013 SD 56, ¶ 27-28, 835 N.W. 131, 

142-43: 

 

 Under the circumstances of this case, we conclude that no rational 

 trier of fact could have found Brende guilty of first-degree rape beyond 

 a reasonable doubt upon C.I’s statement that Brende made him put 

 his penis in Brende’s butt, which C.I. alleged during the forensic interview 

 but then recanted at trial. First, at the time C.I. made these statements 

 during the forensic interview, he was not subject to cross-examination, 

 nor was he under oath. Next, as opposed to a situation in which a  

 witness qualifies prior statements or partially recants them, in this case 

 C.I. completely recanted his prior allegation…Additionally, there was no 

 Evidence that C.I. recanted this allegation due to intimidation or coercion, 
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 nor was any other evidence presented that would have explained C.I.’s 

 recantation. See United States v. Bahe, 40 F. Supp. 2d 1302, 1310  

 (D.N.M. 1988) (“The central difficulty with basing a conviction on nothing 

 more than an out-of-court statement which has been recanted at trial 

 is that the fact finder has no logical basis for determining which statement 

 is true[.]”); State v. Pierce, 906 S.W.2d 729, 736 (Mo. Cr. App. 1995)  

 (recognizing  the danger of allowing  a conviction to be based solely upon 

 a prior statement recanted at trial, stating “[w]hen the trier of fact decides 

 to believe a witness’ prior statement rather than the in-court contradiction, 

 that decision often is based solely on guess or intuition, not credible facts.”). 

 See Also, Stanley A. Goldman, Guilt by Intuition: The Insufficiency of Prior  

 Inconsistent Statements to Convict, 65 N.C. L. Rev 1, 38 (1986) (“[W]ithout 

 a specific factual basis in the record to justify believing the prior accusation 

 over the present testimony, a verdict based solely on the prior statement 

 would be supported only by suspicion, hunch, guess, or intuition…[which] 

 does not satisfy due process.”). 

 

Id.  O.G’s trial testimony T 68, is irreconcilable with the purported out-of-court statement 

made to Niewenhuis.  Moreover, it was the prosecutor who made the inquiry at trial 

regarding the phone eliminating any notion of coercion by cross-examination.  Nor was 

there any evidence introduced at trial corroborating the out-of-court statement.  

(Defendant’s cell phone was seized at the time of his arrest).  Finally, at a pretrial hearing 

to determine the admissibility of O.G.’s testimony, she was not asked about the phone 

and pictures, and O.G. did not volunteer this information either.  (SR 190-214).  Finally, 

regarding this specific allegation, the State did not, in its closing argument, argue this 

allegation in support of guilty verdict.   

 In support of the requirement that the defendant must “knowingly cause or 

permit” the minor to “engage in an activity” the Appellee cites no evidence from the trial 

transcript that Daniel Livingood was aware that he was ever seen engaging in the alleged 

act of masturbation.  O.G. gave details of two specific instances where she claimed she 

saw Daniel “touching himself.”  Once, where he was seated at the top of the stairs late at 
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night in the dark. O.G. entered the kitchen and apparently observed Daniel. T 69.  (SR 

889) He did not see her, however. Id.  Nor did she see his penis. T 70; (SR 890). The 

occasion where she observed him in his room in the lower level of the home, she went 

half way down the stairs and was able to look into his room. Again, O.G. testified Daniel 

did not see her. T 70-71; (SR 890-91):  

 Q. So the two times in that house where you say you saw - - you never 

 actually saw his penis, right? 

 

 A (O.G.) Yes. 

 

 Q. Yes, you didn’t see it? 

 

 A.  Yes.  

 

T 73 (SR 893).  

 

 In her closing argument, the prosecutor told the jury that Livingood knew he was 

being watched referring to Linvingood’s interview with Agent Cunningham.  In this 

interview, Livingood acknowledged he had masturbated in his private living area, but 

denied doing so at the top of the stairs. When asked if he was seen he said it was only 

possible if the girls looked into his living area downstairs.  T  339.  (SR 1159): 

 Q.  And Mr. Livingood was pretty adamant that he had essentially a  

 right to privacy in his own living space? 

 

A. I would say that, yes.  

 

 … 

 

 Q.  He said it was - - if  he was seen, the kids would have to come downstairs   

 into his area. 

 

A.  I believe that is what he said, yes. 

 

Id.  
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 The statute requires proof beyond a reasonable doubt Daniel Livingood 

knowingly permitted O.G. to engage in an activity or the simulation of an activity 

harmful to minors (Count 5 of the Indictment) and involved nudity. S.D.C.L. 22-22-24.3 

(Count 6 of the Indictment), and committed an act which caused, encouraged, or 

contributed to the abuse, neglect, or delinquency of O.G.  (Count 10 of the Indictment). 

 Appellant submits the absence of proof that Livingood was cognizant of being 

seen, or ever intended to be seen, in his living area in the lower level of the home, or at 

the top of the stairs, in the dark late at night, is itself insufficient to sustain any of the 

three verdicts of guilty. O.G. herself provided the critical testimony, Daniel did not see 

her, or put another way, he did not knowingly cause her to engage in the harmful activity 

involving nudity.  

CONCLUSION 

 For the reasons set forth in Appellant’s initial brief to this Court, and this reply 

brief, he respectfully requests his convictions be reversed and vacated.  

 Dated this 13th day of August, 2018. 

___________________________ 

      Michael J. Butler, Esq. 

      100 S Spring Ave Ste 210 

      Sioux Falls SD 57104 

      605-331-4774 

      Mike.butlerlaw@midconetwork.com 

  

      Counsel for Appellant 
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Craig Eichstadt atgservice@staet.sd.us 

Attorney General’s Office 

1302 E Hwy 14, #1 

Pierre SD 57501 

 

     ____________________________ 

     Michael J. Butler, Esq. 
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