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INTRODUCTION

Plaintiffs’ properties are sinking into the earth, and their houses are
coming apart at the seams. The State is responsible for this destruction. It
owns the subsurface beneath Plaintiffs’ properties, a subsurface it filled with
crumbling minerals and loose garbage. These materials are insufficient to
support the surface, and it was only a matter of time before the ground began
to collapse under its own weight. Expressly relying on a dissenting opinion of
this Court, the Circuit Court held that the State could escape liability
because of sovereign immunity. But this Court has repeatedly rejected that
conclusion. This Court should reverse and hold that the State can be liable

under the South Dakota Constitution’s Taking and Damages Clause.

PRELIMINARY STATEMENT

Citations to the record are designated as “R.” followed by the
appropriate volume and page number(s). Citations to the appendix are
designated as “App.” followed by the appropriate page number. Individual
plaintiffs are referred to by their first and last names. Defendant State of
South Dakota is referred to as the “State.” Defendants South Dakota Cement
Plant Commission and the South Dakota Cement Plant are together referred

to as the “Cement Plant.”

JURISDICTIONAL STATEMENT

This is an appeal from the Circuit Court’s Judgment of Dismissal

denying Plaintiffs’ Motion for Partial Summary Judgment and granting



Defendant’s Motion for Summary Judgment, which was entered on October
15, 2024. R. vol. 6, p. 1179. Defendants filed a Notice of Entry of Judgment
of Dismissal on October 17, 2024. R. vol. 6, pp. 1180-81. Plaintiffs timely
filed their Notice of Appeal and Docketing Statement on November 7, 2024.
R. vol. 6, pp. 1309-18. This Court has jurisdiction pursuant to SDCL § 15-
26A-3(1), because it is an appeal from a final judgment.

Plaintiffs seek review of the Circuit Court’s Order Denying Plaintiffs’
Motion for Partial Summary Judgment and its Order Granting Defendants’
Motion for Summary Judgment and Denying Plaintiffs’ Motion for Summary

Judgment. These orders are reviewable pursuant to SDCL § 15-26 A-7.

LEGAL ISSUES

I. Whether the Circuit Court erred in granting summary
judgment for Defendants on sovereign immunity.

The Circuit Court concluded that Plaintiffs’ claims are barred by
sovereign immunity because they sound in tort. The following are the most
pertinent legal authorities on this issue:

e S.D. Const. art. VI, § 13.

e Longuv. State, 2017 5.D. 79.

e  Rupert v. City of Rapid City, 2013 S.D. 13.

11. Whether the deprivation of subsurface and lateral support is a
taking/damaging under the South Dakota Constitution.

The Circuit Court failed to rule on Plaintiffs’ argument that the State’s

deprivation of subsurface and lateral support constituted a taking/damaging



under the South Dakota Constitution. The following are the most pertinent
legal authorities on this issue:
e Longuv. State, 2017 5.D. 79.
e« Ulrick v. Dakota Loan & Tr. Co., 49 N.W. 1054 (5.D. 1891),
overriled on other grounds by Long v. Collins, 82 N.W . 95 (S.D.
1900).
e  Salmon v. Peterson, 311 N.W.2d 205 (5.D. 1981).
¢ Collins v. Gleason Coal Co., 115 N.W. 497 (Towa 1908).

¢ Restatement (Second) of Torts § 820 emt. b (Am. L. Inst. 1979).

STATEMENT OF THE CASE

This matter originates from a judgment rendered in Meade County in
the Fourth Judicial Circuit by the Honorable Eric Strawn.! Plaintiffs filed a
class action petition on October 27, 2020. R. vol 1, pp. 6-24. Plaintiffs pled
claims for inverse condemnation, breach of a real property covenant, breach
of the duty of surface/subjacent support, unjust enrichment, and constructive
trust. R. vol. 1, pp. 19-21. Plaintiffs later dismissed all but the inverse
condemnation claim, and the Cireuit Court granted Plaintiffs’ motion to
certify the class. R.vol. 1, pp. 154-55. As any citizen seeking just

compensation must do, Plaintiffs framed their inverse condemnation claim

1 The Honorable Kevin J. Krull presided over the early stages of this
litigation.



using traditional notions of property and tort law to establish that
Defendants invaded Plaintiffs’ property rights and that those invasions
amounted to a taking or damaging within the meaning of § 13 of Article VI of
the South Dakota Constitution.

Following discovery, Plaintiffs moved for partial summary judgment
and Defendants moved for summary judgment. R. vol. 4, pp. 3997-4000; vol.
5, pp. 53-54. After a hearing, the Circuit Court denied Plaintiffs’ motion for
partial summary judgment and granted Defendants’ motion for summary
judgment. R.vol. 6, p. 1178. Although Defendants raised multiple
arguments in support of their motion, the Circuit Court ruled on only one
issue: sovereign immunity. R. vol. 6, pp. 1168-77. The Circuit Court held
that Plaintiffs’ inverse condemnation claim was really a tort claim—and was
therefore barred by sovereign immunity because Defendants’ conduct would
have been a tort if it were committed by a private party. R. vol. 6, pp. 1174-
76.

Plaintiffs timely filed their notice of appeal and docketing statement.
R. vol. 6, pp. 1309-18. They now ask this Court to reverse the grant of
summary judgment to Defendants, grant summary judgment to Plaintiffs on

the issue of public use, and hold that the State can be held strictly liable.

STATEMENT OF FACTS

On April 27, 2020, the earth collapsed in the quiet neighborhood of

Hideaway Hills. R. vol 4, p. 4330; vol. 5, pp. 21-22. A gigantic, gaping hole



opened up on Kast Daisy Drive, mere feet from the edge of John and Erika
Trudo’s home. See R. vol. 4, p 3958. Unbeknownst to any of Hideaway Hills’s
residents, their homes were precariously balanced over former mines that the
State filled with collapsing and subsiding materials. See R. vol. 4, pp. 4325-

26; vol. 5, pp. 23-24. It was only a matter of time before they plunged

beneath the surface.

App. 282.

Those basic facts are all this Court needs to reverse the award of
judgment to the State on sovereigh immunity grounds, since that is a pure
legal issue. For completeness, however, Plaintiffs offer additional details

below.



I.

The history of mining underneath Hideaway Hills.
Hideaway Hills is built on top of an old mine:

Hideaway Hils: 2020

SOCIS .00
PLAINTIFFS'
M8J EXHIBIT

o1

Permit424 Area [l In - Negligence Standards

i In - Skrict Liability
Permit424 1959 [l Out - Dismissed Wit hout Prejudice

R. vol. 4, p. 3993.

This map shows that Hideaway Hills is a densely populated
neighborhood located between Interstate 90 to the east and a railroad to the
west. It also indicates the lot locations of the current plaintiffs. But the most
useful part of that diagram is the yellow boundary that forms a misshapen

rectangle. That boundary is key to understanding where the mines and



reclaimed areas are located that threaten Plaintiffs’ property, and how those
mines got there.

Hideaway Hills is built over land that was mined several times. The
first underground mines were dug in the early 1900s by a company called
Dakota Plaster. R.vol. 5, p. 105. At the time, Dakota Plaster owned land
that included the tract outlined by the misshapen rectangle. R. vol. 5, p. 104.
Dakota Plaster dug these deep mines in the north and east portions of the
property. These mines were essentially gigantic underground tunnels and
were dug using the “room and pillar method.” The tunnels are outlined in
yellow in the diagram below and lie entirely within the rectangle of land the

State later acquired and mined.



R.vol. 4, pp. 4161-66, 4171.

The next known? mines were dug by the State. In 1985, the Cement
Plant, a subdivision of the State, purchased the property and obtained
permission to mine it under Permit 424. R. vol. 5, p. 106. The State claims
that, unlike Dakota Plaster, it never tunneled. Instead, the State admits to

mining gypsum from 16 acres of the property (and an additional half acre

2 In 1930, U.S. Gypsum bought Dakota Plaster and Dakota Plaster
transferred the property to U.S. Gypsum. R. vol. 5, p. 105. U.S. Gypsum
may have mined part of it. R. vol. 5, p. 105.



from adjacent land3) by surface mining—digging a gigantic, open-air pit and
extracting gypsum as it was exposed. R. vol. 5, pp. 107-08. As the State
admits, it was “blast[ing] three times a week on average” during this period
of time. R. vol. 4, pp. 4160-61. It estimated that 35,000 tons of gypsum were
mined from the Hideaway Hills site every vear. E.g R. vol. 4, pp. 4109. The
State made tens and perhaps hundreds of millions of dollars from this
gypsum. See R. vol. 4, pp. 1153-54; Office of the State Treasurer, Fiscal Year
2023 Annual Report 5 (2023), https://sdtreasurer.goviwp-
content/uploads/2023/12/
ANNUAL-REPORT-2023-Office-of-the-State-Treasurer.pdf.

But that does not mean the State ignored the deep tunnels dug by
Dakota Plaster. The State concedes that it conducted “blasting” in the
“underground mine area” on “a five-acre portion of the land in the
northeastern side the property.” R. vol. 5, p. 107. The State claims that it
conducted this blasting to “close[]” the underground tunnels. R. vol. 5, p. 107.
But the State’s employees testified that the State conducted the blasting to
see if it could uncover more gypsum. R. vol. 4, pp. 4181-82 (*Q. And what was
the purpose of doing that test shot? What was the goal? A. To see how much
gyp[sum] was in the area.”); see also R. vol. 5, p. 61 (admitting that the State

“checked the blasting area for gypsum and determined that there was

3 The adjacent land bordered the rectangle to the south and was owned by a
Mr. and Mrs. Pengra. R.vol. 5, p. 108.

9



insufficient gypsum to take”). The employees further testified that the
blasting uncovered some “gypsum that was visible,” which the State
“removed” and then “process|ed] at the cement plant.” R. vol. 4, pp. 4155-57.

But the State mined more than just the admitted 16.5 acres. One
State employee conceded that the State had “at one time or another affected
all of the land within the” rectangle. R. vol. 4, pp. 4107, 4127, 4130; vol. 6, p.
346. And that statement is further supported by geological testing. Western-
EGI, an engineering firm, took geophysical borings from the following

locations throughout the Hideaway Hills subdivision:

R. vol. 4, pp. 4539 (indicating bore holes in red).
As a result of the firm’s investigation, “mine voids were found outside
the known limits of mining.” R. vol. 4, p. 4333. These borings demonstrated

that the State’s “mine workings likely extend further to the east and south

10



than are currently mapped.” R. vol. 4, pp. 4330, 4333. Additionally, the
State appears to have conducted mining to the north of the area it claims it
mined. R. vol. 4, pp. 4332-33. This additional mining explaing the
documentary evidence showing that “higher gypsum tonnage was removed
from the mine than what can be accounted for from the workings that have
been mapped.” R. vol. 4, p. 4333. In short, Plaintiffs provided substantial
evidence that the State had mined most of the area underneath the current
Hideaway Hills subdivision.

11. The State improperly reclaimed the property under Hideaway
Hills.

In 1990, the State converted its mine permif into a mine license to
comply with a change in South Dakota law. See R. vol. 4, pp. 4101, 4103. As
part of that change, the State was “required to reclaim any land affected
under the permit and the license in accordance with the terms of SDCL 45-6.7
R.vol. 4, p. 4103. Reclamation involves filling in, regrading, and
revegetating a strip-mined pit with suitable soil to “provide for appropriate
future beneficial” use of the property and ensuring that the “area outside of
the affected land” was “protected from slide, subsidence, or damage.” SDCL
§ 45-5-67(1), (7); see also S.D. Amin. R. 74:29:07:07(8) (1993).

The State’s reclamation was further governed by a set of regulations
found at S.D. Admin. R. 74:29:07 (1993), which were first promulgated in
1988. Under those regulations, the State was required to “rehabilitate the

affected land to a condition that meets the selected postmining land use.”

11



S.D. Admin. R. 74:29:07:01(1) (1993). “All reclaimed slopes and slope
combinations” likewise had to be “suitable for the postmining land use” and
“structurally stable.” S.D. Admin. R. 74:29:07:04(1)(b)-(¢) (1993). If the
selected postmining use was “rangeland,” then property needed to “have the
capacity to support a livestock carrying capacity that is equivalent to that of
the surrounding area.” S.D. Admin. R. 74:29:07:20(1) (1993). The material
used in reclamation was to be either “topsoil” from the site or “other suitable
material.” S.D. Admin. R. 74:29:07:07(8) (1993). The State was required to
“prevent or minimize subsidence that may result from mining activities.”
S5.D. Admin. R. 74:29:07:16 (1993). If “subsidence cannot be prevented,” then
“measures must be taken to minimize damage to and loss of value of property
and to minimize hazards to livestock, wildlife, and humans.” Id. Any
“existing underground mine workings intercepted by surface mining
activities” were to “be sealed during reclamation.” S.D. Admin. R.
74:29:07:17 (1993).

The State asserts it reclaimed anywhere from 16.5 to 32 acres, but
“[t]he extent of final reclamation performed at the site” by the State “is not
documented.” R. vol. 4, pp. 4141, 4325; vol. 5, pp. 109-10. What is
documented, however, is that “the soils used to backfill the mine consisted of
locally present material derived from the pulverization of soft sedimentary
rock and gypsum.” App. 313; see also R. vol. 4, p. 4169 (I do remember there

was a lot of backfill and overburden available on the site from the
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operations.”). Indeed, the State used fill that contained a significant amount
of pulverized gypsum. R. vol. 4, pp. 4329-48. “Pulverized gypsum was
present in nearly all of the samples that were Spearfish Formation derived
fill,” for instance. App. 313. Moreover, in their brief in support of summary
judgment, Defendants admitted “for the purposes of this motion” that “fill’ is
in every location Plaintiffs alleged.” R. vol. 5, p 88.

The State haphazardly mixed the pulverized gypsum in with other fill
materials during the backfill and reclamation process. R. vol. 4, p. 4340.
“The stiffness of the fill materials . . . varied by location and randomly with
depth, indicating inconsistent compaction effort during placement of the
materials.” App.313. “It was obvious from these findings that the fill
material used to reclaim the strip mine was not controlled during placement.”
R.vol. 4, p. 4329. Laboratory testing revealed that 28% of the total
reclamation material used in Hideaway Hills was gypsum, with the
composition of any given area ranging “from 5.6% to 85.6% by volume.” R.
vol. 4, pp. 4240, 4542,

In addition to pulverized gypsum, the State also used trash to “backfill
the surface mine.” R. vol. 4, p. 4241. “Placing trash in fill leads to improper
compaction and as these materials decay and disintegrate there is an
associated loss of volume. General engineering practice is to not allow trash
or organic materials to be used as fill.” R. vol. 4, p. 4241. Additionally, the

State’s reclamation also ran afoul of a mining regulation that requires that

13



“[a]ll refuse from mining operation, including garbage and rubbish, must be
disposed of in an approved landfill.” S.D. Admin. R. 74:29:07:05 (1993).4
Evidence of reclamation has been discovered “beneath the vast
majority of the property that became Hideaway Hills.” R. vol. 4, p. 4333.
And “extensive amounts of fill exist beneath homes and infrastructure
throughout the subdivision.” App. 313. The samples recovered from the
engineering firm’s bore holes, together with the remainder of the firm’s
geotechnical investigation, revealed almost 40 acres of reclamation materials

underlying the subdivision.

4 While S.D. Admin. R. 74:29:07:05 (1993) permits on-site disposal if it
“complies with the South Dakota solid waste regulations in article 74:27,” the
State’s disposal of waste materials on the Hideaway Hills property did not
meet these requirements. See S.D. Admin. R. 74:27:08:01 (2011) (requiring a
permit before solid waste can be disposed); 74:27:11:05 (2011) (prohibiting
disposal sites within 1,000 feet of a highway); 74:27:12:09 (2011) (requiring
public access to the site be restricted with “fences, gates with locks, and
similar controls”).
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R. vol, 4, p. 4540. And that does not even fully cover the area in the
northeast corner that the State admits it reclaimed. R. vol. 5, p. 109.

“The extremely poor fill material that was used to reclaim the surface
mining operation presents several hazards to properties and infrastructure”
in Hideaway Hills. R. vol. 4, p. 4347. Specifically, the “amount of gypsum
contained in the fill material” threatens “the overall stability of the
subdivision.” App. 323. “Damage to surface structures from gypsum being
mixed into soils is a well understood problem in the Black Hills.” App. 323.
If water ingresses into fill that contains pulverized gypsum, it can lead to
settlement and cracking, which ultimately causes subsidence or collapse on
the surface. R. vol. 4, pp. 4343-45. “As the finely pulverized gypsum
dissolves, it creates piping through the soils, which creates a conduit to allow
more water to easily enter the subgrade, leading to the dissolution of more

gypsum.” App.323. The settlement observed so far “is almost certainly
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attributable, in large part, to the loss of gypsum from runoff entering the
subgrade fill.” App. 324. And while the process can sometimes be gradual,
the gypsum fill can also collapse suddenly. R. vol. 4, p. 4347.

Additionally, the engineering firm’s testing revealed that there are
unsupported voids from old mines beneath the surface that could also lead to
subsidence or sudden collapse.? (P's Ex.15 pp 31-32). The danger presented
by these voids is significant, but not as widespread as the danger presented
by the improper reclamation that underlies almost the entire subdivision. As
a result, the danger from improper reclamation is more serious and more
comprehensive than the danger from the underground mining voids. R. vol.
4, pp. 4347-48. That is why the engineering firm concluded that the risk of
sudden collapse from the improperly reclaimed surface mines presented the
greatest danger to Plaintiffs’ properties and lives—even more than the voids
left over from older mining operations. R. vol. 4, pp. 4347-48.

This risk of sudden collapse has existed from the moment the State
improperly reclaimed the property. “Settlement of the fill is inherent of the
fill section itself, and has occurred and will continue to occur regardless of the
land use or occupancy by structures or infrastructure.” R. vol. 4, 4242-43. In

other words, the State’s improper reclamation left the land on an inexorable

5 In its summary judgment filings, Defendants admitted that “some but not
all of the homes in the Hideaway Hills Subdivision are experiencing
settlement in varying degrees.” R. vol. 904-06.
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path toward sudden collapse regardless of how it was used. Even if the
Plaintiffs had never bought the land, or if they bought it and left it empty, it
would have eventually started settling and collapsing just as it is now.

Nor can the State shirk responsibility for its role in creating these
dangerous conditions. Hideaway Hills would not “be in the same situation if
the State would not have mined that property.” R. vol. 6, p. 357. The State’s
“‘extensive” mining throughout the property and then inadequate reclamation
with “poor fill material” will destroy Plaintiffs’ properties. R. vol. 4, pp. 4347-
48; vol. 6, p. 357.

III. The State did not properly disclose the risks before selling the
property.

In 1992, the State claimed to have finished reclaiming the site. R. vol.
4, p. 4538. The State Board of Minerals certified compliance with
reclamation requirements as of January 20, 1993. R. vol. 4, p. 4538.
However, the Board made this certification less than two years after the mine
was closed, thereby violating the two-year waiting period requirement
imposed by Permit 424. R. vol. 4, p. 4538. The State then put the property
up for sale. R.vol. 4, p. 4197.

As part of the sale, South Dakota law required the State to appraise
the property. R. vol. 4, pp. 4197-98. Under S.D. Admin. R. 74:29:07:01(1)
(1993), the State was required to reclaim the land “to a condition that meets
the selected postmining land use.” Under the permit, the proposed use for

the reclaimed land was rangeland—Iland where livestock is kept. E.g. R. vol.
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4, p. 4112; vol. 5, p. 107; see also S.D. Admin. R. 74:29:07:20 (1993). But
when it came time to sell, the State instead had the appraisers return an
appraisal for the land’s “highest and best use.” R. vol. 4, p. 4203. The State
did not inform the appraisers that the land had only been reclaimed to be
rangeland at best. R. vol. 4, pp. 4199-200, 4207. Instead, the State let the
appraisers report that the land had been “reclaimed to the current
environmental standards.” R. vol. 4, p. 4207. As a result, the appraisers
labored under the misconception that “[njo physical conditions exist which
would preclude development.” R. vol. 4, p. 4215.

That misconception influenced the appraisers’ recommendation.
Because the appraisers believed no physical conditions would preclude
development, the appraisers were inclined to find that “residential
subdivision” was the highest and best use. But they determined that a lack
of utilities and commercial interest made a residential subdivision infeasible
at that time. R. vol. 4, pp. 4215-16. So, the appraisers determined that the
highest and best use of the property without utilities was as a “residential
ranchette.” R. vol. 4, pp. 4216. If utilities were run to the property and
commercial interest developed, they added, the land would be ideal for a
residential subdivision. R. vol. 4, 4215-16. The State allowed that appraisal
to stand without correction.

The State subsequently sold the property to Raymond Fuss, who then

gave it to his son Larry. R.vol. 5, p. 111. As part of that transaction, the
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State “did not fully disclose the extent of past mining activities nor did they
disclose that the site was reclaimed as pastureland and not to a standard
that would support unrestricted use.” R.vol. 4, p. 4326. Nor did the State
mention the potential risks in the newspaper ad soliciting bids for the
property. App. 128. And no “restriction to the deed was made preventing
future development of the site for residential or other structural based uses
even though it was known that the closure was not completed to a standard
that would allow structural use at the time of sale or in the future.” R. vol. 4,
p. 4326; see also R. vol. 4, p. 4238.

The State reserved the mineral estate to itself as part of the deed. R.
vol. 4, p. 4238. As a result, Larry Fuss received only the surface property,
while the State retained ownership of the subsurface. R. vol. 4, p. 4238. The
State retains ownership of the subsurface to this day.

Larry Fuss eventually sold his surface rights in the property to a
developer, Bryon Keith Kuchenbecker. R. vol. 5, pp. 112-13. Larry had heard
rumors of mines on the property, though he was not personally aware of any,
s0 he offered a general disclaimer to Kuchenbecker just to be safe. R. vol. 5,
pp. 317-18, 376. Upon receiving the disclaimer, Kuchenbecker went to the
State Cement Plant to get “information regarding the mining.” App. 541.

But the State told him “only” that “the land had been reclaimed and that they

thought that” the “other min[es]” had been “pushed in, reclaimed.” App. 542.
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(Given the rumors of past mining, various subsequent purchasers
allegedly used various disclaimers. See R. vol. 5, p. 119. But despite
deposing every Plaintiff in this litigation, the State identified no current
homeowner who knew about the mines underneath the property at the time
of purchase. More importantly, when the State, as the continuous subsurface
owner, originally sold the land, it never disclaimed the quality of the
subsurface or its reclamation efforts. R. vol. 4, p. 4238. It provided no
disclaimers, warranties, or restrictions on development at all. See R. vol. 4,
p. 4238; see also R. vol. 4, p. 4326. The State’s failure to disclose the
reclamation facts or limit future development allowed plaintiffs to build their
homes on a surface that was heading toward collapse, regardless of use.

IV.  Plaintiffs’ property begins to collapse.

Kuchenbecker obtained approval to develop the Hideaway Hills
property in 2002 and commenced development soon after that. R. vol. 5, p.
114. While Kuchenbecker conducted some grading of the property, “grading
for the subdivision was relatively minor.” R. vol. 4, p. 4345, It did not stretch
down the thirty-plus feet that the States’ fill material reached. See R. vol. 4,
pp. 4006-92, 4347-402; vol. 5, p. 17. Development was completed around
2005. R.vol. 5, p. 117.

Once residents began moving in, sinkholes and settling began to be
observed, starting in 2008. R. vol. 5, p. 120. On April 27, 2020, a giant
sinkhole opened up on East Daisy Drive, rendering the settling and

collapsing of the Hideaway Hills neighborhood unmistakable. R. vol. 4, p.
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4328; vol. b, p. 121. As a result of the collapse, thirteen homes have been
evacuated. R.vol. 4, pp. 4328, 4362.

Subsequent investigations revealed that these and other homes in
Hideaway Hills had already begun to experience damage due to the
insufficient support provided by the State. “Several of the properties at the
site have depressions in landscaped areas that are typical signs of potential
sinkhole subsidence features.” App. 342. The homes themselves are
“showing signs of distress and settlement.” R. vol. 4, p. 4328. “|S]ome homes
exhibit[] significant settlement and others only hav[e] minor cracking,” for
now. R.vol. 4, p. 4328. There are cracks in the foundations, walls, and
corners. R. vol. 4, p. 4328. And “floor slabs in some basements are heaving.”
R. vol. 4, p. 4343. By way of comparison, the “surface infrastructure and
general surface grading is in worse condition at Hideaway Hills than
Northdale despite being several years newer.” R.vol. 4, p. 4242, Northdale
is the subdivision immediately south of Hideaway Hills.

The damage has only worsened during the course of litigation. In
2023, “several residents in the subdivision reported more active settlement
around their homes.” R. vol. 4, p. 4329. There has also been continuous
“expansion of the mine collapse site.” R. vol. 4, p. 4242. This damage will
only get worse, until it becomes catastrophic—with Plaintiffs’ homes

experiencing a sudden and total collapse. R. vol. 4, pp. 4344-45.
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STANDARD OF REVIEW

Summary judgment is appropriate if “there is no genuine issue as to
any material fact and that the moving party is entitled to a judgment as a
matter of law.” SDCL § 15-6-56(c). On appeal, this Court reviews summary
judgment rulings de novo. Geidel v. De Smet Farm Mut. Ins. Co. of South
Dakota, 2019 S.D. 20, 9 7.

Where the evidence supports conflicting reasonable inferences, the
factual dispute is genuine. Discovery Bank v. Stanley, 2008 S.D. 111, J 16
(citing A-G-F Corp. v. State, 2006 S.D. 66, 9 17). A genuine factual dispute is
material when it “affect[s] the outcome of the suit.” Stern Oil Co., Inc. v.
Brown, 2012 S.D. 56, 9 13 (citing Robinson v. Fwali, 2012 S.D. 1, 5 10)

(cleaned up).

ARGUMENT

By engaging in faulty reclamation and thereby depriving Plaintiffs of
necessary subjacent support for their land and houses, Defendants took and
damaged Plaintiffs’ land for public use. Therefore, the State must provide
just compensation.

I. Because Defendants took and damaged Plaintiffs’ land for
public use, they are not protected by sovereign immunity.

The Circuit Court erred in granting the State summary judgment on
the issue of sovereign immunity and denying summary judgment for
Plaintiffs on the issue of public use. Sovereign immunity does not apply

because all exercises of the eminent domain power are compensable under
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the State Constitution, regardless of whether the harm could also be
characterized as a tort. Moreover, property taken or damaged by the
operation and reclamation of a state gypsum mine is taken or damaged for
public use, not as part of the exercise of a police power.

A. Sovereign immunity does not apply to an tnverse condemnation
claim, even if it resembles a tort.

The fundamental flaw in the Circuit Court’s decision was its belief that
Plaintiffs could not bring a claim for inverse condemnation because their
claim was actually a tort claim, and tort claims are barred by sovereign
immunity. R.vol. 6, p. 1175-76. In reaching this holding, the Circuit Court
committed several errors in reasoning: (1) relying on a dissent and
inapplicable federal caselaw instead of this Court’s binding precedent; (2)
failing to recognize that sovereign immunity does not bar recovery in inverse
condemnation just because the facts might also support a tort claim; (3)
failing to recognize that if a taking or damaging also happens to constitute a
tort, then the Taking and Damages Clause abrogates sovereign immunity for
it; and (4) failing to recognize that courts must use property and tort law to
determine when the government’s conduct constitutes an unprivileged
invasion of citizens’ property rights.

1. This Court has already rejected the Circuit Court’s
reasoning.

The Circuit Court erred by ignoring this Court’s majority decision in
Long v. State, 2017 S.D. 79. Instead, when the Circuit Court held that

Plaintiffs’ inverse condemnation claim was barred because it was “really” a
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“negligence or tort” claim “cloaked in inverse condemnation,” the Circuit
Court expressly relied on a dissent. R. vol. 6, p. 1175. (citing Long, 2017 S.D.
79, 99 60-84 (Gilbertson, J., dissenting)). As the Circuit Court stated:

“In determining whether Landowners are entitled to

compensation, the threshold question . . . is whether the

claim presented . . . is actually one of inverse

condemnation or if it is instead one of tort.” Long v. State,

2017 S.D. 79, 9 66. This Court is aware this citation is

from [a] dissenting opinion. . . . [O]ther supporting cases
shore up [t]his dissent.

R. vol. 6, p. 1175 (cleaned up). Yet, this Court’s majoriiy opinion in
Long rejected that reasoning: “Because there were not any tort claims
pending, the State cannot raise the affirmative defense of sovereign
immunity.” Long, 2017 S.D. at § 17.

Next, the Circuit Court unsuccessfully tried to diminish its rejection of
this Court’s binding precedent with a halfhearted attempt to distinguish
Long: “|T]the very issue presented by the current Defendants wasn't
addressed by that Court.” R.vol. 6, p. 1175. After all, the Long plaintiffs’
“claim arose out of placement, engineering, and design” of a highway and its
drainage, unlike here, the Circuit Court noted. R. vol. 6, p. 1175 (cleaned up).
But the court never identified any material difference between those facts
and the facts of this case or explained why any such difference mattered. Nor
could it, because, as this Court’s cases show, the principles of eminent
domain apply to a myriad of diverse factual circumstances, such as seizing
prisoners’ private property, Cody v. Leapley, 476 N.W.2d 257, 261 (5.D. 1991),

destroying commercial elk herds, South Dakota Dep’t of Health v. Heim, 357
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N.W.2d 522, 524 (5.DD. 1984), and poisoning trees, Rupert v. City of Rapid
City, 2013 S.D. 13, 99 17, 39-44.

The Circuit Court also erred in believing that cases from outside South
Dakota bolstered the dissent in Long. The three cited United States
Supreme Court cases, Sanguinetti v. United States, 264 UU.S. 146 (1924),
Keokuk & Hamilton Bridge Company v. United States, 260 U.S. 125 (1922),
and Hughes v. United States, 230 U.S. 24 (1913), applied the federal
constitution’s takings clause, which is facially different from South Dakota’s
Taking and Damages Clause.

In Sanguinetti and Keokuk, the Supreme Court of the United States
held that a government-caused invasion of private property was not severe
and pervasive enough to constitute a compensable taking. Sanguinetti, 264
U.S. at 149-50, Keokuk & Hamilton Bridge Company, 260 U.S. at 127. But
the South Dakota Constitution specifically allows just compensation for this
kind of injury through the “or damage” language in its Taking and Damages
Clause. Rupert, 2013 S.D. at 9 9.

In Hughes, the United States Supreme Court rejected a federal takings
claim based on periodic flooding caused by a new levee and a one-time flood
caused by blowing up a different levee that protected the plaintiff's land.
Hughes, 230 U.S. at 35. The latter was a response to an emergency and was
therefore an exercise of the police power rather than the eminent domain

power. Id. at 34-35. The former followed naturally from the legal

25



proposition that no riparian owner has a property right in having the volume
of water flowing by her property not exceed the volume that existed at the
exact time the property owner took preventative steps to protect her land
from flooding. Id. at 33-35; ¢f. Jackson v. United States, 230 U.S. 1 (1913).
Neither principle applies here.

Similarly, in New Holland Village Condominium v. DeStaso
Enterprises Ltd., 139 F. Supp. 2d 499 (5.D.N.Y. 2001), the Southern District
of New York rejected another federal takings claim based on certain
defendants’ alleged violation of “a duty to warn of possible flood damage
resulting from bad weather” and “to repair damage to [a dam| caused by a
private actor.” Id. at 503. Again, this was under the federal constitution’s
taking provision, which is different from and narrower than South Dakota’s.
And on top of that, no government actor has any such tort- or property-based
duty. See Maher v. City of Box Elder, 2019 S.D. 15 (explaining that under the
public duty rule, government officials and employees generally have no tort
duty to fulfill or enforce the law or to protect members of the public).

These cases support neither the dissent in Long nor the Circuit Court’s
interpretation of the South Dakota Constitution. The Circuit Court erred in

relying on them.
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2. Sovereign immunity bars tort claims, not inverse
condemnation claims.

In Long, the majority® held that the plaintiffs’ selection of a legal
theory is dispositive: “Landowners in the present case dismissed their tort
claims, leaving only the inverse condemnation claims.” Long, 2017 S.D. at
9 17. Accordingly, because “there were not any tort claims pending, the State
cannot raise the affirmative defense of sovereign immunity.” Id. The State
specifically argued in that case that the landowners’ “claims sounded in tort”
and were therefore barred by sovereign immunity. Brief of Appellants at 8,
Long, 2017 S.D. 79, 2015 WL 13653037, at *8 (No. 27368); Oral Argument at
6:20-26, Long, 2017 S.D. 79 (No. 27368). But this Court ruled that was not
true and analyzed the claims solely under the law of inverse condemnation.
Long, 2017 S.D. at § 17.

As an illustration, in Rupert, this Court affirmed offensive summary
judgment for the plaintiffs on the inverse condemnation claim but granted
summary judgment for the defendants on the tort claims of trespass and
negligence. Rupert, 2013 S.D. at 9 17, 39-44. The Rupert decision treated
the inverse condemnation theory of recovery as wholly separate from the tort

theories, even though they were based on the same underlying facts: the City

8 Justice Kern wrote the majority opinion, in which Justice Severson joined.
While Justice Zinter concurred specially, he agreed completely with Justice
Kern’s sovereign immunity analysis. Long, 2017 S.D. at 99 58-59 (Zinter, J.,
concurring).
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put de-icer on a public street even after being informed that the de-icer was
running off onto the Ruperts’ land and killing their trees. Id. The plaintiffs’
decision to identify and articulate a separate inverse condemnation claim,
even when brought simultaneously with tort claims based on the same
conduct, prevented the Court from even considering combining the two.
“Inverse condemnation, rather than trespass, is the appropriate theory for
granting damages to an injured landowner where the trespasser is cloaked
with the power of eminent domain.” Id. at § 42 (quoting Tuffley v. City of
Syracuse, 442 N.Y.S.2d 326, 330 (1981)); see also Krsnak v. Brant Lake
Sanitary Dist., 2018 S.D. 85, 99 30, 33 (distinguishing between inverse
condemnation and tort theories).

As these cases demonstrate, conduct that is “really a tort” can also
form the basis of an inverse condemmnation claim. If the Circuit Court were
correct in holding otherwise, then this Court would have ruled for the
government defendants in Long and Rupert. But it did not. The distinction
between tort theories and inverse condemnation theories matters because
sovereign immunity cannot absolve the State of its obligation to provide just
compensation for takings or damaging under Article VI, § 13.

For these reasons, courts in other states have expressly rejected the
Circuit Court’s rationale. On similar facts, these courts have held that the

inverse condemnation claim was not a “mislabeled tort claim.” Gaskin v. City

of Jackson, 2012 WL 2865781, at *8-9 (Mich. Ct. App. July 12, 2012). They
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have also held that inverse condemnation claims should be evaluated on their
own terms, not conflated with tort claims. City of Mobile v. Lester, 804 So.2d
220, 230-32 (Ala. Civ. App. 2001) (noting that the plaintiffs’ tort theory and
inverse condemnation theory were both properly put to the jury although
they were based on the same underlying facts); Mattingly v. St. Louis Cnty.,
h69 S.W.2d 251, 251-H2 (Mo. Ct. App. 1978) (*We find the petition
insufficient in tort, but sufficient as to inverse condemnation.”); Brown v.
Kansas Dep't of Transp., 1996 WL 35070084, at *2—4 (Kan. Ct. App. Sept. 13,
1996); Sanders v. State Highway Commn, 508 P.2d 981 (Kan. 1973); Harris
Crty. Flood Control Dist. v. PG & E Texas Pipeline, L.P., 35 SW.3d 772, 773
(Tex. Civ. App. 2000).

3. Because the South Dakota Taking and Damages Clause

requires just compensation, the State cannot have immunity
for conduct that constitutes a taking.

If sovereign immunity ever existed for exercises of the eminent domain
power, the Taking and Damages Clause “essentially abrogate[d]” it. Long,
2017 S.D. at Y 17 (quoting Rupert, 2013 S.D. at Y 43). As Rupert reasoned,
because the Taking and Damages Clause requires the government to pay
“just compensation” whenever it takes or damages private property for public
use, the government has no immunity when it takes or damages private
property for public use. Rupert, 2013 S.D. at 9 43.

Some cases suggest that sovereign immunity never existed for the
eminent domain power in the first place. “|[W]hen a condemnor validly

exercises its authority, the condemnor’s actions cannot be deemed ‘tortious’ or
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in violation of any ‘duty’ that is necessary to support a tort.” Long, 2017 S.D.
at § 20 (quoting Rupert, 2013 S.D. at § 44). In so holding, Lorng and Rupert
clarified that conduct that would be tortious if undertaken by a private entity
is not wrongful—and is therefore inherently not tortious—if it is a proper
exercise of the eminent domain power: “Inverse condemnation, rather than
trespass, is the appropriate theory for granting damages to an injured
landowner where the trespasser is cloaked with the power of eminent
domain.” Rupert, 2013 S.D. at § 42 (quoting Tuffley, 442 N.Y.S.2d at 30).
That is why this Court has sustained tort claims against entities with
eminent domain power where the inverse condemnation claim was dismissed.
See Krsnak, 2018 S.D. at 99 30, 33; Hyde v. Minnesota, Dakota & Pac. Ry.
Co., 136 N.W. 92 96 (5.D. 1912).

Further, the people of South Dakota expanded the power of eminent
domain at the expense of sovereign immunity when they added the “damage”
language to their Taking and Damages Clause: “The damages clause
provides greater protection to property owners than the United States
Constitution by requiring that the government compensate a property owner
not only when a taking has occurred, but also when private property has been
damaged.” Hamen v. Hamlin Cnity., 2021 S.D. 7, 9 17 (quoting State ex rel.
Dep't of Transp. v. Miller, 2016 S.D. 88, 9 39) (internal quotation marks
omitted). In so doing, South Dakota expanded the eminent domain power—

or at least its compensability feature—into tort territory. “The words ‘or
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damaged’ were, without doubt, added to the usual provisions contained in
earlier constitutions for the purpose of extending the remedy to incidental or
consequential injuries to property, not actually taken for public use, in the
ordinary acceptation of that term.” Krier v. Dell Rapids Twp., 2006 S.D. 10,
9 23 (quoting Searle v. City of Lead, 73 N.W. 101, 103 (5.D. 1897)) (alteration
in original). To prevent the “damage” provision from swallowing all tort
liability, this Court has limited compensation for damages to situations
where the citizen’s damage is different in kind—and not just degree—from
any injury suffered by the public at large. Long, 2017 S.D. at Y 17 (holding
that a group of landowners near Highway 11 whose land was flooded suffered
a different kind of injury that other property owners near Highway 11 whose
lands were not flooded); Krier, 2006 S.D. at 9 28.

And because many “takings” and many “damagings” could be
characterized as torts, barring any claim against the government if it is
“really a tort” would eviscerate the constitutional guarantee of just
compensation. That is why this Court consistently entertains inverse
condemnation claims even though they could be recast as tort claims. For
example, if a private toll road company builds a road with inadequate
drainage that floods nearby properties, that is a trespass or negligence and
perhaps a nuisance; if the government does it, it is a taking. Long, 2017 S.D.
at Y 28 (emphasis added). If a private landowner puts de-icer on her

driveway after snowstorms and it flows onto her neighbors’ land and causes
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damage, and she continues applying the de-icer after being notified of the
damage, that is negligence and a trespass; if a local municipality does it, it is
a taking. Rupert, 2013 S.D. at Y 2. If a farmer destroys his neighbor’s
commercial elk herd, that is a trespass to chattels; if the state does it and it
was not reasonably necessary to prevent a tuberculosis outbreak, it is a
taking. South Dakota Dep't of Health v. Owen, 350 N.W .2d 48, 51 (S.D.
1984); Heim, 357 N.W.2d at 524. If a prisoner steals his cellmate’s copy of
War and Peace, that is conversion; if the warden takes it, and it is not
contraband, that is a taking. Cody, 476 N.W.2d at 261.

State conduct that would constitute a tort if committed by a private
entity can be a taking. Holding otherwise would destroy the right to just
compensation because most invasions of private property are defined by
property and tort law.

4. Whether government conduct constitutes an invasion of a

citizen’s private property rights as defined by property and
tort law.

Because “[a]ll supporting arguments for Plaintiffs’ cause of action are
premised upon the legal theory of breach of duty,” the Circuit Court
mistakenly believed that Plaintiffs’ claim was a tort claim. R. vol. 6, pp.
1175-76. Many takings and many damagings can be characterized as torts
because tort and property law together provide the legal framework that
defines what constitutes an unprivileged invasion of a citizens’ private
property rights. Indeed, “[ijnverse condemnation law is tied to, and parallels,

tort law.” Ridge Line, Inc. v. United States, 346 F.3d 1346, 1355 (Fed. Cir.
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2003) (quoting 9 Nichols on Eminent Domain § 34.03(1) (Patrick J. Rohan &
Melvin A. Reskin eds., 3d ed. 1980 & Supp. 2002)). Other states have
explicitly recognized that takings claims are based on underlying tort and
property law concepts: “It is true that an inverse condemnation action for a
taking by flooding is based upon a nuisance theory.” Lea Co. v. North
Carolina Bd. of Transp., 304 S.E.2d 164, 178 (N.C. 1983).

In Rupert, Rapid City owed a duty to the Ruperts to lay de-icer in a
manner that did not pose unreasonable risk to the Ruperts’ land and trees.
By violating that duty, the city invaded the Ruperts’ land and damaged their
trees, thus effectuating a taking. In Long, the South Dakota Department of
Transportation owed landowners near Highway 11 a duty to use reasonable
care in draining surface water. By violating that duty, the Department
invaded the landowners’ land, thus effectuating a taking.

Besides, not every breach of a legal duty is a tort. For instance, if a
landowner violates his neighbor’s negative easement for a view by building a
shed that blocks the neighbor’s view of the ocean, the landowner has invaded
his neighbor’s property interest but has not committed a tort. Paiierson v.
Paul, 863 N.E.2d 527 (Mass. 2007). If the easement required the servient
owner to affirmatively preserve the view, such as by trimming vegetation, the
landowner’s failure to do so would be a deprivation of the dominant

landowner’s property right. Similarly, here, the State’s failure to fulfill its
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property-based duty to provide adequate subjacent support deprived
Plaintiffs of their property right to adequate subjacent support.

Therefore, the Circuit Court erred by concluding that Plaintiffs’ claim
was “really a tort claim” barred by sovereign immunity.

B. Owning, operating, and holding mining lands are public uses and
are not exercises of the police power.

It is true that sovereign immunity bars liability for state conduct that
constitutes an exercise of the police power. Hurley v. State, 143 N.W .2d 722,
725 (5.D. 1966). And there are fact patterns that can be difficult to classify
as either an exercise of the police power or an exercise of the eminent domain
power. Seeid. But many cases are easy to classify, and this is one of them.

1. Operating a mine and reclaiming land is not an exercise of
the police power.

Mining and reclaiming land is far removed from the police power.
True, there may be some cases where “it is difficult to determine with
exactitude when regulation under the police power ends and a compensable
taking of private property begins.” Id. The telltale sign of an exercise of the
police power is when the State action is designed to protect the public from
imminent harm, such as:
e “[I]n the face of impending enemy attack or in actual battle.”
City of Rapid City v. Boland, 271 N.W.2d 60, 65 & n.1 (S.D.
1978).
e “[T]o prevent an imminent public catastrophe,” such as to stop

widespread flooding. Id. at 65.
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¢ To abate a public nuisance, such as a herd of elk infected by
tuberculosis. Owen, 350 N.W.2d at 51; Heim, 357 N.W.2d at
524.

¢ Toimpose reasonable traffic regulations. Darnall v. State, 108
N.W.2d 201, 206 (S.D. 1961).

e To “[a]lpprehend a fleeing felon.” Hamen, 2021 S.D. at Y 23, 30.

¢ Toimpose penalties (e.g. forfeiture) for acts or omissions
prohibited by statute. Cody, 476 N.W .2d at 261.

In all the examples above, a failure by the State to take action would
have resulted in physical injury—if not death—to South Dakota citizens. No
such concerns drove South Dakota to mine or reclaim the Hideaway Hills
property. In short, these examples are utterly unlike owning and operating a

mine and holding mineral interests.

2. Defendants operated the Hideaway Hills mine and held its
mineral interest thereafter for public use.

“Public use, as used in Article VI, simply means use by the public.”
Montana-Dakota Utilities Co. v. Parkshill Farms, LLC, 2017 S.D. 88, 10
(quoting [ll. Cent. R.R. Co. v. East Sioux Falls Quarry Co., 144 N.W. 724, 728
(5.D. 1913)) (internal quotation marks omitted). When the condemning
authority is a government entity, the public use requirement is automatically
satisfied because the government embodies the public. That is true even
when it is not clear how the seizure directly benefits the populace. See Cody,

476 N.W .2d at 261 (holding that a warden’s seizure of non-contraband from
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prisoners would constitute a taking even though the seizure did not benefit
the public and the public had no right to use the contraband). For instance, if
the government took private land to build a state-run bio-warfare research
facility, that would satisfy the public use requirement even if access to the
building is strictly limited to high-level civilian and military officials.

No party disputes that the Cement Plant, which was a state entity,
acquired a parcel of land on which most of Hideaway Hills now sits. R. vol. 5,
pp. 104, 117. Nor does the State dispute that it mined gypsum from the land.
R.vol. 5, pp. 106, 108. Most or all of the gypsum was taken to the State’s
cement factories and used to manufacture the state’s cement. Thereafter, the
Cement Plant sold the land but retained the mineral rights, which are
generally called the “subsurface estate.” See, e.g., Tyonek Native Corp. v.
Cook Inlet Region, Inc., 853 F.2d 727, 728-29 (9th Cir. 1988). As discussed
more thoroughly below, the Cement Plant’s acts and omissions in violation of
its legal duties to the surface owners proximately caused the subsidence and
collapses that have already happened in Hideaway Hills and will continue to
cause more subsidence and collapses until all the class members’ surface
estates—and the houses on them—{fall into the ground. See infra Argument
8§ II-1I1; see also R. vol. 4, pp. 4325-26, 4535-36.

The use of land to help supply the Cement Plant with raw materials is
a public use. This Court has already recognized that “the manufacture of

cement, under the conditions existing in the state of South Dakota, is the
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carrying out of a public purpose.” See Fakin v. South Dakota State Cement
Comm’'n, 183 N.W. 651, 651 (5.D. 1921); see also In re Opinion of the Judges,
180 N.W. 957 (5.D. 1920). Additionally, as explained below, the damage
Plaintiffs suffered resulted from the Cement Plant’s mining and faulty
reclamation—in other words, the State’s public use of the subsurface mineral
estate. Moreover, the land still contains gypsum deposits that could be
mined in the future if mining technology advances to the point that
extracting those deposits becomes economically viable. The only category
that fits the state’s actions here is public use.
*ok ok kK

Because sovereign immunity bars liability based on a tort theory but
not on an inverse condemnation theory, the Circuit Court erred in granting
summary judgment for Defendants on sovereign immunity. Further, inverse
condemnation applies since the extraction of gypsum for a state cement plant
is a public use. Therefore, the Circuit Court erred in not granting summary
judgment to Plaintiffs on the issue of public use.

II. By depriving Plaintiffs of lateral and subjacent support for
their land, Defendants committed a taking.

“Private property shall not be taken for public use, or damaged,
without just compensation.” S.D. Const. Art. VI, § 13. Defendants’ conduct,
including their reclamation efforts, effected a taking by depriving the class

members of the lateral and subjacent support necessary to keep their land
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from falling into the abyss. The Circuit Court should have reached the issue
of Defendants’ liability and held that they effected a taking.

A. When a state entity removes subjacent or adjacent support, it
commits a taking.

This Court has recognized that there “is no magic formula that enables
a court to judge, in every case, whether a given government interference with
property is a taking” under the South Dakota Constitution. Long, 2017 S.D.
at § 23 (cleaned up). “Instead, the viability of a takings claim depends upon
situation-specific factual inquiries.” Id. at § 23 (cleaned up).

At the same time, some categories of government interference have
been repeatedly recognized as takings. Depriving a citizen’s land of adequate
subsurface or lateral support is one of them. Below, Plaintiffs asked the
Circuit Court to recognize that South Dakota’s Taking and Damages Clause
covered this claim, and further that strict liability applies to this claim just
as it would under the common law. The Circuit Court declined to do so. This
Court should correct that error by awarding Plaintiffs offensive summary
judgment on their theories that the failure to provide adequate subsurface
support is a taking under the South Dakota Constitution and that strict
liability applies to it—at least for land in its natural condition.

The “great weight of authority, both English and American,
undoubtedly supports the rule that . . . the owner of the surface has an
absolute right to necessary support for his land.” Collins v. Gleason Coal Co.,

115 N.W. 497, 498 (Iowa 1908). Accordingly, if ownership of the surface and
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the subsurface estates are split, the subsurface owner must leave sufficient
support for the surface to remain in its natural condition. Id. This duty is
absolute and liability is strict: a “defendant is subject to strict liability for
withdrawing naturally necessary subjacent support.” See Restatement
(Second) of Torts § 820 emt. b (Am. L. Inst. 1979); Samuel W. Crowe, Lessons
from Centralia in Coal Mine Subsidence Liability, 8 Tex. J. of Oil, Gas, &
Energy L. 230, 236-38 (2012); Bruce M. Kramer, The Legal Framework for
Analyzing Multiple Surface Use Issues, 44 Rocky Mtn. Min. L. Found. J. 273,
280 (2007) (“The doctrine creates a strict liability regime; the unforeseeability
of the subsidence, the impossibility of removing the mineral without damage,
and the use of utmost skill and care to prevent subsidence are irrelevant to
the liability issue.”); LoValerie Mullins, The Equity Illusion of Surface
Ownership in Coalbed Methane Gas, 16 Miss. Environ. L. & Pol’y Rev. 109,
144 (2009); Howard L. Boigon & Christine L. Murphy, Liabilities of
Nonoperating Mineral Interest Owners, 51 Univ. Col. L. Rev. 153, 179 (1980).
Not only is the strict liability rule long standing, it is also founded on
sound equitable principles. “[S]trict liability places the loss from an activity
proven to generate risk of loss on the one who benefits from the activity
rather than an innocent party.” Haseman v. Orman, 680 N.E.2d 531, 535
(Ind. 1997). As a result, numerous cases recognize that strict liability applies

to any subsurface owner who removes necessary support from the surface

owners land. See, e.g., Ambrosia Land Invs., LLC v. Peabody Coal Co., 521
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F.3d 778, 785 (7th Cir. 2008) (holding that “liability depends not on fault but
arises from its absolute duty to provide the surface with support”); Haseman,
680 N.E.2d at 533 (“There is no dispute here that Coal, Inec., as the mining
operator, is strictly liable to the plaintiffs for their subsidence damage.”):
Flatts v. Sacramento N. Ry., 205 Cal. App. 3d 1025, 1029 (Ct. App. 1988)
(“Under the law of subjacent support, California follows the common law rule
that the owner of subjacent support is absolutely liable for damages caused to
the surface owner by removal of the natural necessary support.”).

This Court has adopted the same reasoning in its own decisions and
applied it even to adjoining properties. Under this Court’s precedents, a
defendant is absolutely liable for violating “the right to support from [a
plaintiff's] adjoining land.” Ulrick v. Dakota Loan & Tr. Co., 49 N.W. 1054,
1055 (S.D. 1891), overruled on other grounds by Long v. Collins, 82 N.W, 95
(5.D. 1900). In Ulrick, for example, the defendant was excavating his own
land too close to the property line and caused his neighbor’s property to give
way. Id. This Court held that the defendant was absolutely liable for the
damage he caused to plaintiff's land, regardless of whether he operated with
“‘negligence and unskillfulness.” Id.

South Dakota’s statutes likewise enshrine this respect for surface
owners’ property rights. Mineral developers are “responsible for all damages
to property, real or personal, resulting from an interference caused by

mineral development.” S.D.C.L.. § 45-4A-6. The right of property owners to
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subjacent support from their neighbors is enshrined in S.D.C L. § 45-4-13.
The right of surface owners to prevent miners from mining their subsurface
until surety is paid and be compensated for any loss in land value by mineral
development is codified in S.D.C.L. §§ 45-4-13 & 45-5A-4. And these statutes
explicitly permit property owners to seek any “other remed|y] allowed by
law.” S.D.C.L. § 45-5A-10.

Taking this rule one step further, South Dakota has recognized that
strict liability can be imposed based on a landowner’s omissions and inaction.
See Salmon v. Peterson, 311 N.W .2d 205, 206 (S.D. 1981). In Salmon, the
defendant inherited a retaining wall from a prior owner and failed to properly
maintain it. Id. at 205-06. The retaining wall eventually collapsed, removing
necessary support from the plaintiff's land and causing a ditch to form. Id. at
206. This Court held that “the burden of providing lateral support to the
plaintiff's land in its natural condition is one of continued support running
against the servient land.” Id. (quoting Gorton v. Schofield, 41 N.E.2d 12, 15
(Mass. 1942)). As a result, where a defendant fails to stop a deterioration on
its own property that will cause its neighbor’s property to collapse, it is
strictly liable under South Dakota law. See id. at 207.

True, strict liability only applies to damage to unimproved land—
meaning the land itself. See id. at 206 (citing Ulrick, 49 N.W. at 1055).
Recovery for damage to houses, sheds, and other improvements is not

governed by strict liability under this rule. See id. That does not mean that
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plaintiffs cannot recover damages to structures on their property, however.
Damages for injury to houses, personal property, and other improvements
injured due to insufficient subsurface support are available if the plaintiff can
show that the defendant failed to use reasonable care. See Ulrick, 49 N.W. at
1056. Moreover,

[W]hile generally the law of lateral support has retained
this distinction between the surface in the natural state
and the improvements, subjacent support decisions have
held that the weight of structures is normally
insignificant relative to the weight of the superincumbent
strata. Therefore, the burden of proof is on the mineral
owner to show that the weight of the structure caused or
contributed to the subsidence. Because this is a nearly
impossible burden, courts normally find that the surface
would have subsided regardless of the structures. Thus,
courts award consequential damages for injury to
structures based on the breach of the absolute duty to
support the surface in its natural condition.

Timothy W. Gresham & Monroe Jamison, Do Watvers of Support and
Damage Authorize Full Extraction Mining?, 92 W V. L. Rev. 911, 916-17
(1990) (footnotes omitted).

Given South Dakota’s longstanding recognition of liability for
individuals who remove necessary subsurface or lateral support from
another’s land, this Court should recognize it as a damaging under the State
Constitution with liability for damage to land in its natural condition based
on strict liability and liability for damage to improvements and improved
land based on regular negligence principles. Just like the flooding that
damaged lands and homes in Long or the de-icer that damaged trees in

Rupert, the State’s improper reclamation in this case damaged Plaintiffs’
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property and set their homes up for sudden collapse. Recognizing a taking
under these “situation-specific fact[s]” would thus be consistent with the
kinds of injuries this Court has previously recognized as a damaging.

Additionally, applying strict liability would be appropriate given the
significant protections South Dakota law has offered surface owners for over
a century. Particularly here, where the State used the subsurface for
commercial gain, it makes sense to place “the loss from an activity proven to
generate risk of loss on the one who benefits” from it and has total control
over it, rather than the surface owner who has no ability to affect a
subsurface he does not own. See Haseman, 680 N.E.2d at 535.

Recognizing a strict liability taking or damaging under these facts
would align the law of South Dakota with the law of most other states. In
most other American jurisdictions—nearly all of those that have considered
the question—the removal of subjacent or lateral support constitutes a

compensable taking or damaging.” And of those few states that have held

7 Los Osos Valley Ass. v. City of San Luis Obispo, 30 Cal. App. 4th 1670, 1680
(Ct. App. 1994) (holding that a city took or damaged privately owned
buildings when it removed their subjacent support by withdrawing
subterranean groundwater); Bjorvain v. Pac. Mech. Const., Inc., 464 P2d 432,
434 (Wash. 1970) (en banc) (“The removal of lateral and subjacent

support from adjoining property in the construction of a sewer for a
municipality or subdivision of the state is, in our opinion, a damaging of
property for a public use for which the condemnor must make just
compensation.”); Gaskin v. City of Jackson, 2012 WL 2865781, at *8-9 (Mich.
Ct. App. July 12, 2012) (allowing an inverse condemnation claim to proceed
on the theory that the local municipality’s well pumps withdrew lateral and
subjacent support by sucking the surrounding soil dry, which resulted in
settling, which in turn caused property damage to surface structures); City of
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Mobile v. Lester, 804 So.2d 220, 230-32 (Ala. Civ. App. 2001) (approving of an
inverse condemnation claim based on government repairs to underground
drainage that removed groundwater and damages surface structures through
resulting settling); Sanders v. State Highway Comm’n, 508 P.2d 981, 986-91
(Kan. 1973) (allowing an inverse condemnation claim based on highway
construction excavation that removed lateral support for homeowners’
backyards); State ex rel. Dep’t of Transp. v. Winters, 10 P.3d 961, 969 (Or. Ct.
App. 2000) (concluding that if the state’s “activities on the condemned
property cause a loss of lateral support in the future, an additional
compensable taking may oceur”); City of Newport v. Rosing, 319 S.W .2d 852,
953-54 (Ky. Ct. App. 1958) (holding that a local government perpetrated a
taking when it removed the lateral support for certain homes, which were
destroyed as a result); Brewitz v. City of St. Paul, 99 N.W .2d 456, 46065
(Minn. 1959) (allowing a claim for inverse condemnation based solely on the
withdrawal of lateral support of a citizen’s property); Mattingly v. St. Louis
Criy., 569 S.W.2d 251, 251-52 (Mo. Ct. App. 1978) (allowing an inverse
condemnation claim based on the removal of lateral support by construction
excavation); City of Ft. Smith v. Findlay, 893 S.W.2d 358, 360-62 (Ark. Ct.
App. 1995) (reversing an inverse condemnation verdict based on withdrawal
of lateral support on the ground that the evidence did not show a causal
connection between the condemnation and certain structural damage);
Fellowes v. City of New Haven, 44 Conn. 240 (1876) (holding that a landowner
whose lateral support was withdrawn by a municipality had already been
compensated for the taking); City of Atlanta v. Kenny, 64 S.E.2d 912, 917 (Ga.
Ct. App. 1951) (holding that removal of lateral support caused a compensable
“‘damaging” under the Georgia Constitution); Kane v. City of Chicago, 64
N.E.2d 506, 509 (I11. 1945) (“Under the provision of the constitution
prohibiting private property from being damaged for public use without the
payment of just compensation, recovery may be had for damages to a building
caused by the removal of lateral support resulting from the construction of a
public improvement in an adjoining street.”); State ex rel. Dep't of Transp.
and Dev. v. Chambers Inv. Co., Inc., 595 So0.2d 598, 602 (La. 1992) (“The same
phenomenon occurs when compensation is given for state action that causes
the owner a loss of riparian rights, an impairment of easements or servitudes
the owner has on neighboring land, the violation of his restrictive covenant
on nearby land, or loss of lateral support.”); City of Tupelo v. O'Callaghan,
208 So0.3d 556, 570-72 (Miss. 2017) (assuming that removal of lateral support
could constitute a taking); Langdon v. Maine-New Hampshire Interstate
Bridge Auth, 33 A.2d 739, 740 (N.H. 1943); Sherover Const. Corp. v. City of
New York, 295 N.Y.S. 925, 929-30 (N.Y. Sup. Ct. 1937); State Highway
Comm'nv. L.A. Reynolds Co., 159 S.E.2d 198, 20203 (N.C. 1968); Schilling
v. Carl Twp., 235 N.W. 126, 131 (N.D. 1931) (“But when private property is
taken because of the removal of lateral support, it is ‘damaged in public
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that the removal of necessary subsurface support is not a taking, none of
their constitutions’ eminent domain provisions contain “or damaged”
language. See Weir v. Palm Beach Cnty., 85 S0.2d 865, 868 (Fla. 1956); Freigy
v. Gargaro Co., 60 N.E.2d 288, 290 (Ind. 1945). There are also some states
that have not decided this question.

The “underlying intent of the [damages] clause is to ensure that
individuals are not unfairly burdened by disproportionately bearing the cost
of projects intended to benefit the public generally.” See Hall v. State ex rel.
South Dakota Dep't of Transp., 2011 5.D. 70, ¥ 30 (quoting Delisio v. Alaska
Super. Ct., 740 P.2d 437, 439 (Alaska 1987)). In accordance with that
principle, this Court should hold that the State’s removal of necessary

subsurface support constitutes a taking and damage under the South Dakota

use.”); City of Cincinnaii v. Penny, 21 Ohio St. 499, 50304 (1871) (limiting
the right of lateral and subjacent support by adjacent public street);
Branham v. Metro. Gouv't of Nashville-Davison Crty., 2016 WL 4566095, at *6
(Tenn. Ct. App. Aug. 30, 2016) (rejecting on other grounds a claim for inverse
condemnation based on withdrawal of lateral support); City of Amarilio v.
Gray, 304 S W.2d 742, 744-45 (Tex. Civ. App. 1957) (approving an inverse
condemnation claim based on withdrawal of lateral support), reversed in part
on other grounds by City of Amarillo v. Gray, 310 S.W.d2d 737 (Tex. 1958);
Farmers New World Life Ins. Co. v. Bountiful City, 803 P.2d 1241, 124445
(Utah 1990) (approving the concept of a claim for inverse condemnation based
on the withdrawal of lateral support); Chairman of Highway Comm’n of
Virginia v. Fletcher, 149 S.E. 456, 457 (Va. 1929) (approving removal of
lateral support as an element of damages in an inverse condemnation case);
French v. City of Bluefield, 139 S.E. 644, 64445 (W. Va. 1927) (holding that
the removal of lateral support by a municipality constituted a compensable
taking); Damkoehler v. City of Milwaukee, 101 N.W. 706, 708 (Wis. 1904).
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Constitution and that strict scrutiny applies to damages to land in its natural
condition.

B. By depriving Plaintiffs of necessary subjacent and lateral support,
Defendants effected a taking.

The State’s liability necessarily follows. After all, the State concedes
that it mined the property. See R. vol. 5, p. 109. (admitting the Cement Plant
mined 16.5 acres of the property). And the State admits that it reclaimed an
additional 15 acres on the property. R. vol. 5, pp. 109-10. In other words, of
the approximately 38 acres in Hideaway Hills that the State retains
subsurface rights to, the State admits to reclaiming 31.5 of them. As part of
its reclamation efforts, the State built both the underlying subsurface and
surface itself, which Plaintiffs now either own or adjoin. See R. vol. 5, p. 109
(noting that reclamation involves seeding and grading). This surface is no
longer adequately supported but is instead subsiding and collapsing. See R.
vol. B, pp. 120-21.

Based on these undisputed facts, offensive summary judgment should
have been granted, at least as to partial liability. The State’s actions here
were not meaningfully different than those of the defendant in Salmon. See
Salmon, 311 N.W.2d at 206. In Salmon, the defendant was liable for failing
to adequately maintain a retaining wall on her property that directly
supported the elevated soil in her neighbor’s property. Id. Here, the State
failed to adequately maintain (or deposit in the first instance) the fill dirt

that underlays and adjoins the Plaintiffs’ surface land in Hideaway Hills.
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Like the retaining wall in Salmon, the States’ improper fill eventually gave
way. Thus, like the defendant in Salmon, the State too should be strictly
liable for the damage to the surface of Plaintiffs’ property that is now
subsiding and collapsing. See Restatement (Second) of Torts § 820 emt. g
(Am. L. Inst. 1979) (providing that if a miner provides an artificial support
underneath the surface for an area it previously mined—in other words,
reclaims it—the “inadequacy of the artificial support . . . subjects the actor to
the liability stated in this Section.”).

The State does not appear to contest that Plaintiffs’ properties are
subsiding into the ground, or at least that sinkholes are appearing in
Hideaway Hills.® See R. vol. 5, p. 120. Indeed, the photographic evidence is
undeniable. See App. 282, 285-86, 288-89. The State has further admitted to
providing the fill dirt for at least 31.5 acres, including the mines in the
northeast corner of the property that it specifically conceded it reclaimed. R.
vol. 5, p. 108. As a result, this Court should award partial summary
judgment in Plaintiffs’ favor, at least to the extent of ruling that strict
liability principles govern the State’s liability for its failure to adequately

support Plaintiffs’ unimproved surface land. Which specific properties have

8 See supra note 5.
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not been supported and the specific damages incurred in each instance are
separate issues that can be resolved by the trial court on remand.®

The State will undoubtedly object to this holding. But none of its
arguments can ultimately prevail for four reasons.

First, any attempt by the State to cast blame onto Dakota Cement or
any of the property’s previous owners does not absolve it of liability. R. vol. 5,
p. 97. As demonstrated by Salmon, the current property owner has a duty to
maintain its own property to ensure that an adjoining property does not lose
subsurface support. See Salmon, 311 N.W.2d at 206-07. Here, the State has
already admitted to mining at least 16.5 acres of Hideaway Hills,
establishing independent liability regardless of Dakota Cement’s past mining
activities. R. vol. 5, p. 109. In addition, the State specifically admitted to
blasting and collapsing the land above the Dakota Cement tunnels and then
grading over them. R. vol. 5, p. 108. It then severed the surface estate it had
built on top of those tunnels and sold it. R. vol. 5, p. 111. Once that surface
estate was sold, the State had a strict duty to maintain the surface it had
offered to the buyer, regardless of whether another individual’s prior mining
would have alone affected the subsidence. See Island Creek Coal Co. v.

Rodgers, 644 S. W .2d 339, 345 (Ky. Ct. App. 1982) (holding that miner whose

9 For instance, while some Plaintiffs’ properties are outside the original plot
of land that the State owned, these Plaintiffs still have claims for inverse
condemnation because the State’s use of insufficient fill materials on the

adjoining land is causing their land to subside and risk collapse. See Salmon,
311 N.W.2d at 206.
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tunnels collapsed due to a separate mine’s blast was strictly liable for failing
to support surface right of homeowners above its own tunnels).

Second, the fact that there are buildings built on top of the collapsing
land does not absolve the State of liability. True, in South Dakota, strict
liability governs damages for “injury to the land itself, in its natural
condition,” not injuries caused by “the superadded weight of improvements.”
Ulrick, 49 N.W. at 10565 (5.D. 1891). But as Plaintiffs’ experts found, the
property would have subsided and collapsed regardless of whether structures
were built on it or not. R. vol. 4, pp. 4242-43. And that is obvious to anyone
who visits the neighborhood. Portions of the Hideaway Hills subdivision with
no structures on top of them are sinking.

This is unsurprising. The “weight of the supported artificial additions
is generally slight compared with the weight of the supported land.”
Restatement (Second) of Torts § 820 emt. d (Am. L. Inst. 1979); see also
Gresham & Jamison, supra, at 916-17. As a result, when a plaintiff
demonstrates that their land is sinking due to insufficient subsurface
support, the “burden is placed on the defendant actor of introducing evidence
that the land would not have subsided if there had been no artificial
additions on it.” See td. Since Plaintiffs’ land itself is collapsing, including
unimproved land, the State is strictly liable for at least some damages, to be

specifically proved at trial.
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Third, the passage of time since the State reclaimed the property does
not eliminate the States’ liability. The State has a preseni-day obligation to
maintain support. See Salmon, 311 N.W.2d at 206-07. In other words, no
time at all has passed since the State’s improper conduct by way of omission;
it continues to this day.

In Ambrosia, “there was no dispute of fact that the mining affecting
the property occurred over forty years prior to the suit.” Ambrosia, 521 F.3d
at 786. But because the defendant’s failure to properly support the surface
had caused the collapse, the lapse of time was no bar to the application of
strict liability principles. See id. So too here. Because the State’s
inadequate reclamation has led to the subsurface failing to support the
surface of Plaintiffs’ properties, the State is strictly liable even though
several years have passed. That is particularly so here, where the subsurface
has remained under the State’s continuous and exclusive control since the
deficient reclamation occurred.

South Dakota has adopted this principle and gone even further in the
takings context. In Long, the South Dakota Department of Transportation
constructed Highway 11 in 1949. Long, 2017 S.D. at ¥ 2. “At the time of
construction, the DOT installed various culverts” for drainage purposes. Id.
Thereafter, various people purchased and built homes on land in a sub-basin
within the nearby Spring Creek Tributary Basin. Id., § 2; Brief of Appellants

at 67, Long, 2017 S.D. 79, 2015 WL 13653037, at *6—7 (No. 27368); Oral
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Argument at 2:20-3:00, Long, 2017 S.D. 79 (No. 27368). In 2010, the DOT
slightly improved the drainage culverts. Long, 2017 S.D. at 99 5—6; Oral
Argument at 8:50-9:30, Long, 2017 S.D. 79, 2015 WL 13653037 (No. 27368).
Shortly thereafter, a large rain event occurred. Long, 2017 S.D. at § 7. The
culverts were unable to handle the high water volume; the waters backed up
and flooded the sub-basin, causing significant property damage. Id. at 99 7—
8, 12. The majority specifically rejected the idea that the damage to the
landowners’ homes had to be foreseeable at the time Highway 11°s original
drainage was constructed: “Rather, to determine foreseeability as it relates to
causation, we must look to when the damage was done.” Id. at 49 19n.4, 27;
Oral Argument at 36:07-37:20, Long, 2017 S.D. 79, 2015 WL 13653037 (No.
27368) (a justice noting that the result of ruling for the plaintiffs was to
impose on the State a duty to continually reassess its drainage to determine
whether changing weather conditions and new construction made the State’s
drainage a threat to private property).

Like the houses in Long, Plaintiffs’ houses here were built and their
damage incurred long after the State’s original actions that ultimately led to
the taking. Just as foreseeability in Long was measured at the time the
damage was inflicted rather than at the time of the State’s conduct, here
foreseeability should be measured at the time of the collapses and subsidence
rather than at the time the State purportedly reclaimed the land on which

Hideaway Hills sits.
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Fourth, and finally, the State cannot escape liability by blaming
Kuchenbecker or arguing that Fuss or Kuchenbecker had knowledge of the
underlying mines’ existence or that Plaintiffs received notice of potential
subsurface issues. R.vol. 5, p. 97. As an initial matter, Kuchenbecker’s
“minor” grading did not place trash and pulverized gypsum over thirty feet
deep into the subsurface. See R. vol. 4, pp. 4006-92. It was the State that
chose to “incorporate|]” a “wide range of gypsum content” into the fill. R. vol.
4, p. 4240.

More importantly, a subsurface owner is strictly liable to the surface
owner for removing the necessary surface support unless the surface owner
expressly releases the subsurface owner from that liability. See Gabrielson v.
Cent. Serv. Co., 5 N.W.2d 834, 837 (Iowa 1942) (“[I|n the absence of clear
contractual waiver the owner's right to subjacent support for the surface is
absolute.”); Graham v. Drydock Coal Co., 667 N.E.2d 949, 953 (Ohio 1996)
(holding that such a release must be “expressly included in the deed or
contract”). That release must “clearly appear]], from the language used in
the conveyance, to have been the intention of the parties.” Walsh v. Kansas
Fuel Co., 137 P. 941, 942 (Kan. 1914). The surface owner’s mere knowledge
about the mines’ existence, therefore, is not enough. Accordingly, whether
Fuss, Kuchenbecker, or Plaintiffs knew about the mines is irrelevant, as
irrelevant as whether the homeowner in Salmon knew that his neighbor was

failing to inadequately maintain her fence. It is the subsurface or adjacent
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property owner that is liable for causing their land to give way, unless the
owner has been expressly released from liability by the surface or adjacent
surface owner. Here, the State has identified no document expressly
releasing the State from liability. As a result, the State is strictly liable to
Plaintiffs for the subsidence and collapse risk in this case.
* % %

In accordance with South Dakota law, this Court should hold that as a
matter of law the State is strictly liable in inverse condemnation for any
subsidence of unimproved land within the 31.5 acres of the Hideaway Hills

Subdivision that it admitted to reclaiming.

CONCLUSION

For the foregoing reasons, this Court should reverse the trial court’s
order and hold that the State is not entitled to summary judgment, but
rather that Plaintiffs are entitled to summary judgment on the issues of the
mines’ operation and ownership for public use, the removal of necessary
subsurface support being a compensable damaging, and the application of

strict liability principles to land damaged in its natural state.
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REQUEST FOR ORAL ARGUMENT

Appellants respectfully request the privilege of appearing before the

Court for oral argument.
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STATE OF SOUTH DAKOTA )

COUNTY OF MEADE )

IN CIRCUIT COURT

FOURTH JUDICTAL CIRCUIT

ANDREW MORST and JOITN AND EMIT.Y
CLARKE, for themselves and on behalf of all
similarly situated individuals,

Plaintitts,
V8.

STATE QF SOUTH DAKOTA, and/or THE
SOUTH DAKOTA COMMISSION OF
SCHOOL AND PUBLIC LANDS, as
successors of the SOUTH DAKOTA
CEMENT PLANT COMMISSION, and the
SOUTH DAKOTA CEMENT PLANT
TRUST,

Defendants.

46CIV20-001295

JUDGMENT OF DISMISSAL

THIS MATTER came before the Court through cross motions for summary judgement
pursuant to SDCL § 15-6-56. The Court granted summary judgment to Defendants and denied

summary judgment o PlaintifTs. 1 1y therelore

ORDERED, AJUDGED, AND DECREED this matier is dismissed on the merits with

prejudice.

IT IS FURTHER ORDERED, ADJUDGED AND DECREED, that Defendants are
entitled to statutorily permitted taxation of costs and disbursements in the amount of

5 §72432.37

10/15/2024 3:07:56 PM
BY THE COURT:

Attest:
Molstad, Stephany
Clerk/Deputy

Page 1 0f1

Filed on: 10/15/2024 Meade County, South Dakota 46C|\/20-000295
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STATE OF SOUTH DAKOTA )

COUNTY OF MEADE )

IN CIRCUIT COURT

FOURTH JUDICTAL CIRCUIT

ANDREW MORST and JOITN AND EMIT.Y
CLARKE, for themselves and on behalf of all
similarly situated individuals,

Plaintitts,
V8.

STATE QF SOUTH DAKOTA, and/or THE
SOUTH DAKOTA COMMISSION OF
SCHOOL AND PUBLIC LANDS. as
successors of the SOUTH DAKOTA
CEMENT PLANT COMMISSION, and the
SOUTH DAKOTA CEMENT PLANT
TRUST,

Defendants.

46CIV20-001295

ORDER GRANTING DEFENDANTS®
MOTION FOR SUMMARY JUDGMENT
AND DENYING PLAINTIFFS® MOTION

FOR SUMMARY JUDGMENT

THIS MATTER came before the Court for oral argument on August 12, 2024 through
erpss motions for summary judgement pursuant to SDCIL. § 15-6-56. The Court having
considered all records and (ilings herein, the argumenis of counsel, and the briels herein

submitted, the Court finds as follows:

The Court finds that no genuine issue of material of fact exists between the parties
precluding the entry of summary judgemenl and the Courl may rule as a matier ol Taw. The
Court further finds that as a matter of law, Defendants are entitled to summary judgment, and
that Plamtiffs’ motion for summary judgment is denied. It is therefore:

ORDERED, ATUDGED, AND DECREED that Summary Judgement IS GRANTED in
favor of all Defendants and against all Plaintiffs in this matter. The Memorandum Decision
issued by the Court on September 25, 2024 is thereby fully incorporated mto this Order.

10/8/2024 9:42:10 AM

BY THE COURT:
Altest:
Molstad, Stephany
Clerk/Deputy
£

Page 1 of1

Filed on: 10/08/2024 Meade County, South Dakota 46C|\/20-000295
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STATE OF SOUTH DAKOTA )

) SS.

COUNTY OF MEADE )

IN CIRCUIT COURT

FOURTH JUDICIAL CIRCUIT

ANDREW MORSE and JOHN and
EMILY CLARKE, for themselves
and on behalf of all similarly

situated individuals,

Plaintiffs,
v,

STATE OF SOUTH DAKOTA
and/or the SOUTH DAKOTA
COMMISSION OF SCHOOL AND
PUBLIC LANDS, as successor of
the SOUTH DAKOTA CEMENT
PLANT COMMISSION and the
SOUTH DAKOTA CEMENT
PLANT TRUST,

Defendants.

i i i . i i Ve ST g N S S

46CTV20-000295

MEMORANDUM OF DECISION
ON DEFENDANTS’ MOTION
FOR SUMMARY JUDGMENT

MOTION SUMMARY

This matter having come before the Court on August 12, 2024 at 9:00 a.m., regarding
Plaintiffs’ Motion for Partial Summary Judgment and Defendants’ Motion for Summary
Judgment, Plaintiffs appeared by and through their attorneys Kathleen R. Barrow and David Grant
Crooks of Fox Rothschild Law Firm in Dallas, Texas. Defendants appeared by and through their
attorneys Terra Larson, Robert B. Anderson and Justin Bell, of May Adam in Pierre, South Dakota,
and Robert L. Morris of Belle Fourche, South Dakota. The Court having considered the partics’

submissions and supporting materials; the Court having reviewed the file in this matter and having

heard oral argument, with good cause showing, issues its Memorandum of Decision.

Filed on:09/25/2024 Meade County, South Dakota 46C|\V20-000295
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PRELIMINARY PROCEDURAL MATTERS

After hearing the arguments of Counsel this Court took the matter under advisement and
proceeded to re-review all submissions in the cross motions for summary judgment proceeding.
Four (4) days later, Plaintiffs filed a pleading entitled Plaintiffs’ Objection to Defendants’
Assertion of the Affirmative Defense of Sovereign Immunity to Plaintiffs’ Claim of Inverse
Condemnation with Memorandum in Support. Defendants’ filed their Motion to Strike: (the afore
mentioned Objection). A series of responses and replies ensued. Defendants’ moved to strike the
late filing or what is also known as “suppAlemental briefing”. Supplemental briefing should be
produced at the request of the Court.

There was no such request by the Court at the end of the cross motions hearing, The Court
took the matter under advisement and intended to produce its opinion based upon the prior
submissions. Defendants” argue that such sua sponte supplementation by a party is not provided
in SDCL 15-6-56. Defendants’ are correct. This Court waited for either party to move its position
correctly onto the docket for review by this Court. No such notice of hearing has issued and as a
result this Court is inclined to address the issues presented without a hearing because the issuance
of a decision on summary judgment is crucial as we are set for trial in forty days.

Defendants are correct regarding Plaintiffs® improper submission to this Court.

Plaintiffs’ framed its objection in such a fashion as to suggest this Court’s prior opinions
bar a review of Defendants’ position for summary judgment. Plaintiffs’ assertion misses
Defendants’ new argument regarding their sovereign immunity defense. It's accurate that this
Court issued two prior opinions relating to Defendants’ request to dismiss premised on sovereign
immunity; however, those decisions didn’t consider the new arguments posed in summary

judgment.
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Furthermore, the prior decisions must be considered regardless of whether they were raised
by Plaintiffs in their post hearing briefing. A trial court has discretion to review its own decisions,
and in any case should regularly consult with its prior decisions to ensure consistency in its future
opinions. Trial courts are regularly asked to reconsider their decisions before and after judgment
under motions to reconsider. This Court has reviewed its prior decisions and will not disturb them
at this time.

Interestingly, the supplemental briefing solidified the party’'s respective position on the
impact the prior decisions have on summary judgment. This Court is aware at the appellate level,
those two prior decisions will likely be appealed by the Defendants’; but, at this point, this Court
is confident in its prior ruling regarding whether a class may be formed and thereafter pursue
legally recognized claims against the State of South Dakota. This Court DENIES, Defendants’
Motion to Strike,

This Court finds the Defendants® Motion for Summary Judgment raises a uniquely
distinguishable and persuasive argument than what was presented in their Motion to Dismiss and
resistance to the formation of a class. Defendants’ specifically challenged the (1) “the legal ability
to certify a class against the state for inverse condemnation,” (2) “the standing of these plaintiffs
to bring an inverse condemnation claim™ and (3) “as a matter of law, the express covenant to claim
is deficient and sovereign immunity bars any other claims made by Plaintiffs’.” Defendant’s
Memorandum in Support of Motion to Dismiss Petition for Class Action, p. 4. Defendants’
arguments relating to sovereign immunity in the first and last challenged issue arise in whether the
State of South Dakota specifically waived sovereign immunity; however, nowhere do they argue
the claims sound in negligence and or tort and therefore barred by sovereign immunity. Therefore,
this Court OVERRULES Plaintiffs’ Objection based upon the reasons set forth below.

3
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FACTUAL BACKGROUND

In keeping consistent with this Courts first two decisions, it shall apply the same factual
background: For 68 years, from 1924 to 1992, the land that is now “Hideaway Hills” was mined
for gypsum for the benefit of the State's Cement Plant operations. Before the State purchased
Hideaway Hills, the land was mined by Dakota Plaster Company, U.S. Gypsum Company,
Western Materials Company, and Hills Materials Company. Underground mining was
accomplished by the “room and pillar” method in the 1920s and 30s. Later, in the 1950s and 1960s,
gypsum was mined underground by the pre-split blasting method. From 1911 through 1983,
substantial mining activity took place throughout Hideaway Hills, encompassing and causing
disturbance of the land in virmally all of Hideaway Hills, including underground mining and strip
mining, as shown in photographs taken by the U.S. Ammy Air Corps., and the U.S. Geological
Service. The State itself mined gypsum from Hideaway Hills, mining around the underground
mine, in a large-scale mining operation from 1985, the year the State purchased the property,

through 1992,

The State's mining operation pulled 135,227.58 tons of gypsum from Hideaway Hills,
disturbing 275,227.58 tons of land, and creating (in addition to strip mining) a pit 300 feet wide,
24 feet high, and 45 feet deep. The State mined gypsum at Hideaway Hills under Permit 424
starting in 1985 and later, as required by state law commencing in 1990, under License 89-383,
until 1992. The mining activity included strip mining over the location of the underground mine
and elsewhere in Hideaway Hills, along with pit mining, Once the State's mining activities were
completed in 1992, the State removed whatever gypsum was missed from all the underground

mining, during its reclamation of Hideaway Hills. The State sold Hideaway Hills via a public
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bidding process to Raymond Fuss on June 17, 1994, reserving to itself the subsurface estate. The
warranty deed that was given to Raymond Fuss provides that the State, as grantor, “reserves unto
itself all deposits of coal, ores, metals and other minerals, asphaltum, oil gas, geothermal resources,
and other like substance in such land (except sand and gravel), together with the right to prospect
for, mine, and remove the same upon rendenng compensation to the owner or lessee for all
damages that may be caused by such prospecting or removal.” Put simply; the State is the mineral

estate owner, also kiown as the subsurface estate, of the land that is now Hideaway Hills.

On Apnl 27, 2020, a section of the State's mine on East Daisy Drive collapsed, leaving a
large hole in East Daisy Drive, News reports about the collapse on East Daisy Drive triggered an
investigation by a geologist, Nicholas Anderson, with his team of cave investigators, Adam
Weaver and David Springhetti, into the subsurface below, which revealed a large underground
mine. The mine investigation revealed 16 areas in the portion of the underground mine that could
be seen actively collapsing in various regions of the accessible underground mine. The collapse
left utilities severed and took out chunks of curb, gutter, and sidewalk. Plaintiff, putative class
representative Andrew Morse, his wife, Sarah, and the rest of the Morse family were evacuated
from their home in Hideaway Hills by the Meade County Sheriff due to the surface collapse on
East Daisy Drive. Plaintiff, putative class representative John Clarke's backyard is within 200 feet
of the collapsed area in Hideaway Hills. Mr. Clarke's home shows extensive distress and shifting

since the mine collapse.

The collapse on East Daisy drive on April 27, 2020, was the Hideaway Hills residents’ first
notice that their homes were built on land with a subsurface incapable of supporting their homes.

The homes in Hideaway Hills are not safe to live in because the ground underneath them is
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collapsing, sinking, and sliding. The subsurface of Hideaway Hills is incapable of safely
supporting structures on the surface. The conditions of the parcels of property upon which the
Hideaway Hills residents reside are interdependent, i.e., what happens to the subsurface of one
home impacts the homes around it. Residents of Hideaway Hills may have little or no waming
before a catastrophic subsidence event occurs. A staggering amount of dwellings in Hideaway
Hills have significantly decreased in value, both because they are completely unsafe and
uninhabitable and because the money it would take to fix a home and make it safe and stable far
exceeds the fair market value of the house. There are 158 homes in Hideaway Hills and

approximately 350 persons with a legal or beneficial interest in the homes in Hideaway Hills.

STANDARD OF REVIEW

A grant of summary judgment is proper if the pleadings, depositions, answers to
interrogatories, and admissions on file, together with the affidavits, if any, show that there is no
genuine issue as to any material fact and that the moving party is entitled to judgment as a matter
of law. 8.D. Codified Laws § 15-6-56(c); Stern Uil Co., Inc. v. Brown, 2012 §.D. 56, 198-9, 817
N.W.2d 395, 398-99, Summary judgment is not the proper method to dispose of factual questions.
Id

This Court determines whether summary judgment is proper by reviewing whether the
moving party has “clearly demonstrat[ed] an absence of any genuine issue of material fact and an
entitlement to judgment as a matter of law.” Luther v. City of Winner, 2004 S.D. 1,96, 674 N.W .2d
339, 343. “A disputed fact is not material unless it would affect the outcome of the suit under the
governing substantive law in that ‘a reasonable jury could return a verdict for the non-moving

party.” SD State Cement Plant Comm’n v. Wausau Underwriters Ins. Co., 2000 S.D. 116, 9 9,
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616 N.W.2d 397, 400-01 (quoting Weiss v. Van Norman, 1997 S.D. 40,911 n2, 562 N.-W.2d 113,
116 (internal citations omitted)) (emphasis added). “All reasonable inferences drawn from the facts
must be viewed in favor of the non-moving party.” Tolle v. Lev, 2011 8.D. 65, 1 11, 804 N.W.2d
440, 444,

“Yet, the party challenging summary judgment must substantiate his allegations with
sufficient probative evidence that would permit a finding in his favor on more than mere
speculation, conjecture, or fantasy.” Jd Summary judgment is an extreme remedy, [and] is not
intended as a substitute for a trial.” Discover Bank v. Stanley, 2008 S.D. 111, 19, 757 N.W.2d
756, 762. Procedural issues will also result in a Court finding in favor of the moving party on
summary judgment motions if there is a failure to comply with the timing requirements of SDCL
15-6-56(c) and a request for continuance under section 56(f) is not entertained.

When a party resisting a motion for summary judgment fails to properly resist the moving
party’s undisputed facts, the unchallenged facts are deemed admitted against the resisting party.
Hass v. Wentzlaff, 2012 5.D. 50915, 816 N.W.2d 96,102.

ISSUES

1. Whether all of Plainitiffs’ remaining claims sound in neglipence or tort and are thereby
barred by sovereign immunity.

OPINION
Defendants’ continue to pursue their defense of sovereign immunity in their Motion for
Summary Judgment. As an issue of sovereign immunity is “jurisdictional in nature,” when not
specifically waived, this Court considers it first. Alone v. Brunsch, Inc., 2019 SD 41, 24. This

Court determines this issue dispositive to all Plaintiffs’ remaining claims.
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Claims against the government are generally governed by that respective entity’s
constitution, statutes or other governing law. In South Dakota, Article III, §27 provides that “[t]he
legislature shall direct by law and in what manner and in what court suit may be brought against
the state.” fd. The State’s constitution allows individuals to present claims against the state when
private property is taken “for public use, or damaged, without just compensation, which will be
determined according to legal procedure established by the legislature and according to §6 of this
article.” SD Constitution, Art. III, §13. If there is no “constitutional or statutory authority, an
action cannot be maintained against the state.” Lick v. Dahl, 285 N.W.2d 594,599 (8.D. 1979).

Although there are no statutes specifically creating a claim of inverse condemnation, the
claim is recognized in case law. Ruperr v. City of Rapid Ciry, 2013, 941-43, 827 NW2d 535, 61.

These claims “stem[] from Article VI, & 13 of the South Dakota Constitution because Article VI

§ 13 essentially abrogates sovereign immunity [and] [t]he abrogation of a governmental entity's
sovereign immunity in cases involving a taking or damaging of private property is so fundamental
that it is not found in statute, but rather in our Bill of Rights in the Constitution.” /d.

Yet, when the claim itself sounds in tortious or negligent actions by the state than the
defense may be presented. ““In determining whether Landowners are entitled to compensation, the
threshold question in [the] case is whether the claim presented . . . is actually one of inverse
condemnation or if it is instead one of tort.” Long v. Srare, 2017 SD 79, 166. This Court is aware
this citation is from former Justice Gilbertson’s dissenting opinion; however, the very issue
presented by the current Defendants wasn't addressed by that Court. As the curmrent Defendants’
point out the “defendants in Long argued that the claim arose out of “placement, engineering, and
design.” Defendants’ Motion to Strike “Plaintiffs ' objection .., p. 3. Furthermore, other supporting
cases shore up his dissent including but not limited to Sanguinetti, v. United States, 260 U.S. 146,

8
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150 (1924); Keckuk & Hamilton Bridge Company v. United States, 260 U.S. 125, 127 (1922);
Hughes v. United States, 230 U.S. 24, 35 (1913); New Hoiland Vill. Conde. V. DeStaso Enters.,
139 F. Supp. 2d 499, 503 (§.D.N.Y. 2001) and 4 Nichols, Eminent Domain, §14.245[1], pp.626-
028 (Revised 3d Ed.), explaining: [i]f the damage for which the recovery is sought is the result of
improper, unlawful or negligent construction recovery may not be had therefor in the
[condemnation proceeding; the owner is relegated in such case to a common-law action for
damages.”

This issue is central to this Court’s decision and the analysis provided in Defendants’
Response provides support for this proposition, therefore this Court adopts the same as if this Court
had set it out point by point and hereby makes reference to and agrees with the arguments and
support therein. See Defendants’ Response to Plaintiffs’ Motion for Summary Judgment. pp. 4-9;
further See Defendants’ Brief Supporting Motion for Summary Judgment, Part [.D., p. 31; and 4
Nichols, Eminent Domain, § 14.245[1], pp. 626-628 (Revised 3™ Ed.)

In review of Plaintiffs’ inverse condemmation claim, this Court holds that the claim, no
matter how it is framed, ie., strict liability or otherwise, arises from actions of the state that sound
in negligence or tort. All supporting arguments for Plaintiffs' cause of action are premised upon
the legal theory of breach of duty by the State of South Dakota.

This Court reviewed the remaining claims and finds they are also supported by the same
defect in that Plaintiffs’ support is tethered directly to breach of duty theories. As explained above,
causes of action arising from either tort or negligence, yet, cloaked in inverse condemnation claims
in the hope of circumventing the defense of sovereign immunity, shouldn’t prevail. 4 Nichols at

§14.245[1] pp. 626-628.
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Based upon the above rationale this Court hereby GRANTS Defendants® Motion for
Summary Judgment and dismisses all claims in this matier. Defendants’ shall prepare a proposed
judgment consistent with this Memorandum of Decision and provide copies as required by statute

to the opposing party. Defendants shall file the same in Odyssey fprexecution.

Dated this 20th day of September 2024.

ATTEST;

Linda Keszler
Clerk of Courts

By:
Deputy

10
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STATE OF SOUTH DAKOTA )
)SS
COUNTY OF MEADE )

IN CIRCUIT COURT

FOURTH JUDICIAL CIRCUIT

ANDREW MORSE and JOHN AND EMILY
CLARKE, for themselves and on behalf of all
similarly situated individuals,

Plaintiffs,
Vvs.

STATE OF SOUTH DAKOTA, and/or THE
SOUTH DAKOTA COMMISSION OF
SCHOOL AND PUBLIC LANDS, as
successors of the SOUTH DAKOTA
CEMENT PLANT COMMISSION, and the
SOUTH DAKOTA CEMENT PLANT
TRUST,

Defendants.

46CIV20-000295

STATEMENT OF UNDISPUTED
MATERIAL FACTS IN SUPPORT OF
DEFENDANTS’ MOTION FOR
SUMMARY JUDGMENT

COME NOW Defendants by and through their attorneys of record and hereby submit

this Statement of Undisputed Material Facts in Support of Defendants” Motion for Summary

Judgment.

FACTS

1. The State of South Dakota, through the South Dakota State Cement Plant Commission

owned a piece of real property formerly legally described as Tract 1 of Lot 1 of the NW/4,

less Lot AR and Lot H-1, and Lot 3 of the NE/4, less Lot H-1, Section 8: T2N-R7E in

Meade County, South Dakota (hereinafter referred to as “the property”) from 1985 to 1994,

Exhibits 1 & 85.

2. Commencing in the early 1900s the property was owned and mined for gypsum by Dakota

Plaster. Exhibit 2.
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3. Documentation demonstrates that Dakota Plaster mined the property starting in the early
1900s and up to potentially as late as 1930. Exhibit 3.

4. Atsome point, Dakota Plaster mined underground, using a room and pillar method of
mining. It is not documented as to exactly what dates Dakota Plaster mined the
underground, but the underground mine was not being used by 1927 and by 1930, the
underground mine was being leased for refrigeration. Id.; Exhibits 4 & 5.

5. Dakota Plaster mined on both the surface and underground. Exhibits 3-5.

6. It is unknown exactly where Dakota Plaster mined on the surface of the property.
Exhibits 3-5.

7. In 1930 Dakota Plaster was acquired by U.S. Gypsum, which ran its business out of
Piedmont, South Dakota. Exhibit 9.

8. The property was thereafter transferred to U.S. Gypsum and the mill was dismantled. d.
Exhibit 10.

9. There is no documentation showing that U.S. Gypsum mined the property, though it may
have. Id.

10. In 1945 Edwin Stensaas purchased the property. Exhibit 11. He and his family resided on
a house in the northwest corner of the property from 1945 to at least the late-1980s.
Exhibit 12.

11. In approximately 1946, Hills Materials, a subsidiary of Northwestern Engineering (for
whom Stensaas worked), started mining the property. Exhibit 13. It is known that in
1946, 2,066 tons of gypsum were supplied to the Cement Plant while 8,703 tons were

shipped to Iowa. Exhibit 14. No documentation exists showing mining thereafter.
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12. Goldie Prestjohn (now deceased), Stensaas’s daughter, recalled Northwestern mining into
the mid-1950s. Exhibit 12.

13. It is unknown where on the property Northwestern surface mined, but Prestjohn recalled
mining in the northern area of the property. 7d.

14. There is no documentation of underground mining performed by Northwestern, though
the United States Bureau of Mines did discuss the presence of an abandoned underground
mine at Black Hawk. Exhibit 15.

15. Between 1947 and 1985 there is no documentation demonstrating that the property was
mined, or if it was, by whom.

16. Plaintiffs’ designated experts, Doug Beahm, Brandt Lyman, and Nicholas Anderson,
agreed that there is no evidence the State performed underground mining on the property.
Exhibit 16, p. 70, 76; Exhibit 17, p. 171; Exhibit 18, p. 65, 70.

17. The Cement Plant purchased the property in 1985 for the purposes of mining it for
gypsum. Exhibit 19.

18. The Cement Plant purchased the property via a contract for deed reserving a life estate
for Stensaas to continue residing in his home on the northwestern side of the property.

Id

19. The Cement Plant received a permit to mine the property in 1985. The original permit
was titled Permit 424. Exhibit 20.

20. The application for the 1985 permit was filed with the Meade County Register of Deeds
on June 25, 1985. Exhibit 21.

21. Permit 424 was later converted to a mine license (License 89-383) in 1990 when the State

procedures moved to a license system versus a permitting system. Exhibit 22.
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22, The permit anticipated that the Cement Plant would surface mine in the southern portion
of the property in a west to east fashion. Exhibit 23.

23. It anticipated mining seven acres, with a total disturbance area of eight acres of the 39-
acre property. Id. Exhibit 24 (stating “currently area is used for pastureland and will be
reclaimed as such.”) & Exhibit 25.

24, As a courtesy to the South Dakota Game, Fish, and Parks, the Cement Plant agreed to
return to pasture land the east half the property. Exhibits 24 & 26.

25. Prior to mining a particular area topsoil and overburden were removed by bulldozers and
front-end loaders and stockpiled adjacent to the mine area. Exhibit 23 at 3663.

26. Once the arca was completed topsoil and overburden were replaced by bulldozers and
front-end loaders. Id. Final contouring was done with road graders. Seeding of the
property was done with traditional seeders in either fall or early spring depending on the
year. Id.

27. Mining began in April of 1986 and by June of 1986 the Cement Plant had mined two
acres of land and did not reclaim any acres. Exhibit 27.

28. Between June of 1986 and July of 1987, the Cement Plant mined three acres. Exhibit 28.

29. It also started the grading and contouring process of a five-acre portion of the land in the
northeastern side of the property. Id.

30. Part of that grading and contouring of the northern area involved blasting closed an
underground mine area. Exhibit 29, p. 15.

31. Lyle Dennis, the blasting supervisor, oversaw the blasting of the underground mine area.

Id
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32. Dennis confirmed he shot it and it collapsed. /d. They also checked the blasting area for
gypsum and determined that there was insufficient gypsum to take so they graded and
contoured it. Exhibit 30, pp. 22-23.

33. The five-acre area was graded and contoured after it was blasted. Exhibit 28.

34. Between July of 1987 and June of 1988, the Cement Plant mined two acres and reclaimed
five acres. Exhibit 31.

35. It also commenced grading and contouring an additional portion of the east central side of
the property, which is now known to be in the general vicinity of a portion of the
underground mine at issue in this case. Compare id. with Exhibit 32.

36. Between June of 1988 and August of 1989 the Cement Plant mined three acres and
reclaimed fifteen acres. Exhibit 33.

37. In 1989, the Cement Plant found that the ore body of the gypsum it was mining extended
into the property to the south of the permit, so the Cement Plant signed a lease with
Victor Pengra, the property owner to the south, and amended its permit to mine a little
over a half-acre (100 feet by 250 feet) to the south, onto Pengra’s property. Exhibit 34;
Exhibit 92.

38. The mining permit application was filed with the Meade County Register of Deeds on
June 27, 1989. Exhibit 35.

39. Between the last annual report in August 1989 and July 30, 1990, it mined three acres and
reclaimed zero acres. Exhibit 36.

40. A map was provided with the annual report 1990 annual report showed a rectangle of
where fifteen acres had been graded and seeded in the northern portion of the property.

Exhibit 36.
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41. The grading and seeding covered the two old mining areas previously graded and
contoured. Exhibit 36.

42, Between the conversion of the permit to a license in 1989 along with the permit
amendment, the Cement Plant was late in filing its annual report in 1991 and did so on
January 6, 1992. Exhibit 37.

43. Between July 30, 1990 and the beginning of 1991, the Cement Plant mined its final three
and one-half acres, including the half-acre of the Pengra property, and reclaimed the
same. Id.

44. The three and a half acres was seeded in 1991 and grazed in 1992. Id. (noting discussion
at bottom of page); Exhibit 38.

45. The annual report from 1991 lists total acres reclaimed since the site was originally
permitted at thirty-two; which comprised of the fifteen acres to the north that were graded
and seeded, but not mined, and the sixteen and one-half acres to the south that were
mined (rounded up). Exhibit 37.

46. The initial mining inspection of the new license 89-383 dated July 18, 1991, listed total
acres mined by the Cement Plant at sixteen acres (which should have been sixteen and a
half acres, to account for the half acre of the Pengra property), with sixteen (which should
have been sixteen and a half) acres reclaimed from actual mined area. Exhibit 39.

47. The final mine license inspection report somewhat accurately lists the total acres mined
by the Cement Plant at sixteen acres (which should have been sixteen and a half acres, to
account for the half acre of the Pengra property), with sixteen (which should have been
sixteen and a half) acres reclaimed from actual mined area. Exhibit 38.

48. The 1992 report noted that hay was cut from the cite last year/summer. Exhibit 38.
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49. The fifteen acres graded and seeded (which included the seven acres of old mining
excavations that were graded, contoured, and seeded) in the northern portion of the land
was not included within the acres reclaimed because it was not related to mining
activities. Compare Exhibit 39 with Exhibit 38,

50. There is no evidence — and Plaintiffs’ experts agree — that the Cement Plant mined or
reclaimed outside of the permit area. Exhibit 17, p. 141.

51. The Cement Plant was released from its permit obligations on January 20, 1993, Exhibit
40.

52. The property was appraised on March 2, 1993. Exhibit 41.

53. As part of the appraisal process, the appraiser interviewed the Northdale Subdivision
developer, who stated that the subdivision did not have excess capacity to provide
utilities to the property and the subdivision itself was not profitable, so they had no plans
of expanding it. Exhibit 41, pp. 2410, 2414,

54. The appraiser noted that the presence of Northdale’s sanitary ponds immediately adjacent
to the property was an adverse factor for development. Id. at 2409.

55. The appraiser concluded that any type of residential subdivision was foreclosed on the
property due to lack of utility service availability. /d. at 2413.

56. The appraiser provided:

Buckingham Wood Produces stated that the Northdale development was not
profitable, and no expansion plans of the subdivision are being considered.
Also, the lack of utilities would negate the financial feasibility of any
intense development. In summary, financial feasibility is limited to a
residential ranchette; the previous use prior to the sale of the subject to the

State Cement Plant for gypsum extraction. No other feasible use is noted.

Id at 2414,
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57. The Cement Plant solicited public bids for the sale of the property due on April 15, 1994.
Exhibit 42.

58. The public notice was published in the Argus Leader and the Rapid City Journal. Id. It
described the property, stated bids should be submitted to the Cement Plant, and if
anyone had any questions about the property they should contact Vince Street or Steve
Zellmer at the Cement Plant. 7d.

59. Raymond Fuss submitted the winning bid of $92,154 for the property. Exhibit 43. The
property was deeded to Raymond Fuss with the Cement Plant reserving mineral rights to
the property. Exhibit 85.

60. He purchased the property for his son, Larry Fuss. Exhibit 44, p. 9

61. Larry Fuss moved his family into the Stensaas house in 1998 but fixed up the house and
rented it the year Raymond purchased it. Id. pp. 14, 19.

62. The first year Fuss owned the property, Dick NichofT, hayed the alfalfa field, as he had
done when the Cement Plant had owned the property. Id. pp. 14-16.

63. In subsequent years, until around 2000, Fuss leased the pasture to Tracy Settle for their
horses to pasture. Id. p. 16.

64. Fuss had no intention of developing the property when he arranged for his father to
purchase the property for him. 7d. pp. 21-22.

65. Sometime in the 1990s, he received a “free house” and was told by Meade County he
would need to subdivide the property to bring in the new house. d. p. 27.

66. Fuss thereafter subdivided and platted the property into two lots; A and B, referred to as

the Fuss Subdivision. Id
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67. The plat of the Fuss Subdivision was recorded with the Meade County Register of Deeds.
Id.; Exhibit 45.

68. Fuss knew that the Cement Plant had mined the property on the surface and he was fully
aware of the existing underground mine which was still present and known on the
property. Exhibit 44, p 38; Exhibits 46 & 47.

69. He was aware that children used to play in the underground mine. Exhibit 44, p. 39.

70. He was also aware that the Stensaases had used the underground mine as a dump,
disposing of old cars larger trash into the underground mine. Exhibit 47, p. 9250.

71. Around 1999 or 2000, Keith Kuchenbecker came to Fuss’s house in a snow storm and
asked Fuss if he would be interested in developing the property. Exhibit 44, pp. 26, 28.

72. Fuss expressed interest and the two started working together to construct a manufactured
home park. 7d. and 33.

73. Fuss was adamant that he was in favor of a manufactured home park because the homes
were movable. Id. at 38-39.

74. He was concemed about a residential, stick-built development because of the
underground mine on the property. Id.

75. His purchase agreement selling the property to Kuchenbecker specifically outlined and
disclosed the underground mine. It stated:

12.  CONDITION OF PROPERTY. KUCHENBECKER have
thoroughly researched, examined and tested the property to their own satisfaction
and know that there may be excessive rock, underground cavities, foundations, and
junk underground. KUCHENBECKER accept the property in an “as is” condition
with no guaranty by FUSS that the property is suitable for any development
contemplated by KUCHENBECKER.

Exhibit 47, p. 9250.
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76. However, once Kuchenbecker started the process of developing stick-built homes Fuss
“wasn’t going to stop him and say, you can’t do this.” Exhibit 44, p. 39.

77. Fuss stated “T’m still helping him with the development, but I disclosed what I didn’t
have as facts of underground cavities, but I has hearsay and I had knowledge of Goldie
Prestjohn and the Osgood kids that were my age playing in those underground caves. So
I’m going to help him put his mobile home community there, but I still didn’t recommend
it for development.” Id.

78. Both Kuchenbecker and Fuss initially approached the Meade County Commission about
the idea of a residential mobile home subdivision. /d. p. 33; Exhibit 46.

79. On July 13, 2000 Kuchenbecker submitted a packet to the Planning Commission entitled
“Hideaway Hills Manufactured Housing Community.” Exhibit 46.

80. The packet contained the following excerpt:

In the 1980°s the South Dakota Cement Plant mined the gypsum rock from the site.
One can still identify spoil pile areas by abnormal terrain and exposed gypsum
fragments. In the early 1900’s an underground gyp mining operation took place on
the NE comer of the property. Field boring operation may be required to identify
any cavities that may be a safety hazard.

Id p. 8451.

81. At some point Kuchenbecker decided to build a stick-built housing development over a
manufactured housing development because Bob Mallow, a member of the Planning
Commission, was more amenable to a traditional development. Exhibit 44, p. 40; Exhibit
48, p. 44.

82. Bob Mallow’s house abutted the property to the northwest. Exhibit 49, pp. 7-8.

83. Fuss removed himself from the development process shortly thereafter, with

Kuchenbecker paying him $250,000 for the property. Exhibit 44, p. 37.
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84. Fuss moved to Tucson, Arizona in 2003. Id. p. 51.

85. The County voted on August 19, 2002 to approve Phases 1, 2 and 3 of the development
of the Hideaway Hills Subdivision. The County did not require field boring of the site.
Exhibit 50, p. 6053.

86. Kuchenbecker commenced developing the property in about 2002. Exhibit 53, p. 8489.

87. He personally graded and scraped the development, with the help of John Ogden, another
individual who Kuchenbecker could not recall, and his wife, Linda who occasionally
followed the machinery with a water truck to help with compaction and dust. Exhibit 48,
pp. 45-51.

88. Kuchenbecker contracted with Piedmont/Powles and Sons Construction (whose principal
is Bob Powles, also a member of the Meade County Planning and Zoning Board, at the
time) to do some of the trenching for utility lines. Exhibit 51, pp. 28-30; Exhibit 52, p. 7.

89. Powles’s sons, Brandon and Timonthy did the trenching work. Exhibit 52, pp. 7-10.

90. Part of Kuchenbecker’s development included leveling out portions of the property.
Exhibit 44, p. 35, 52-55; Exhibit 54.

91. Kuchenbecker leveled a hill north of Pengra’s property and moved the dirt to the middle
of the development. Id.

92. Kuchenbecker also blasted a section of the property in the same area. Exhibit 55, pp. 27-
32; Exhibit 56.

93. On or about April of 2004, as Kuchenbecker was taking a scraper over the northeast
portion of the property on what would become the street of East Daisy Drive, his scraper

wheel fell into a void. Exhibit 48, p. 68; Exhibit 53.
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94. Upon inspection, he determined that the void was forty to fifty feet to the bottom and
deep enough he had to repel into it. Exhibit 48, pp. 69-71.

95. He did not walk the length of the hole and he could not estimate how far the hole went
under the ground. 7d.

96. Kuchenbecker alleges that he told his realtor, Ronald Sjodin, John Ogden (a person
helping him with the development), Bob Powles (who was also a member of the County
Planning and Zoning Board), and his engineer, Doug Sperlich, about the void. Id. p. 73-
74.

97. Sperlich and Powles deny ever being told about the hole. Exhibit 57, p. 65; Exhibit 51,
pp. 46-47.

98. Sperlich was emphatic that Kuchenbecker never told him about the prior mining on the
property, at all, and if he had known he would have done many more tests on the property
to determine its fitness for residential development than he did. Exhibit 57, pp. 67-71.

99. Regardless, the solution to the hole (whether it was Sperlich’s or Kuchenbecker’s
solution) was to fill the hole back in and compact the ground. Exhibit 48, pp. 75-76.

100. Thereafter, Kuchenbecker had American Engineering Testing (“AET”) come out
and drill bore holes in the footprint of the ten houses that would be built on East Daisy
Drive to determine whether they would be over any voids. Exhibit 48, pp. 80-81, 84;
Exhibit 58.

101. The holes went twenty-five feet deep and did not encounter voids and

Kuchenbecker continued developing the subdivision. /d.
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102. Kuchenbecker claims that when 2004 scraper hole occurred, he contacted the
County and requested that the subdivision plan be amended to place cul de sacs on either
end of the hole and make the area where the hole occurred green space. Exhibit 48, p. 78.

103. He alleges that the County told him to fix the problem and that they would not

approve his plan. Id.

104, There is no evidence that Kuchenbecker approached the County about closing the
road at that time.
105. In 2006, there were Planning Board meeting minutes discussing that the developer

was asking to close Daisy Drive because it was “caving into the old underground mine.”
Exhibit 50, p. 6082. The Planning Board told the engineer present at the meeting to tell
his clients to fix the road properly because it would not approve the closing. 7d.

106. Not long after the April 2004 void was encountered, Brandon Powles encountered
another void as he was digging utility trenches along East Daisy Drive. Exhibit 52, p. 21.

107. This void was smaller than the other void and was estimated to be six feet deep.
Id

108. According to Kuchenbecker, he again contacted Sperlich, and Sperlich advised
him to fill the void, compact it, and encase the pipe in concrete for extra support. Exhibit
48, p. 104.

109. John Odgen’s recollection of the matter is materially different. Exhibit 55, pp.
24-27. He did not believe Sperlich was called and stated that he and the Powles brothers

suggested excavating the site to see what they were dealing with. Id.
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110. It was Kuchenbecker who overruled them and told them to fill it, and then to
encase the pipe with a steel casing that is used when sewer lines and water lines cross.
Id.

111, Sperlich affirmed that Kuchenbecker did not consult with him. Exhibit 57, pp. 61-
62.

112, Kuchenbecker alleges that he consulted with and followed Sperlich’s
recommendations throughout the development process. Kuchenbecker stated he had
Sperlich perform compaction testing on all of the roads within Hideaway Hills. Exhibit
48, pp. 66-67.

113. Sperlich alleges that he did not do compaction testing on the roads. Exhibit 57,
pp. 19-20.

114, He did not perform SPT (standard penetration testing), bore hole analysis, or any
work that he would have performed had he known the development was being built over
an area that had been previously mined for gypsum and which had an abandoned
underground mine on it. Exhibit 57, pp. 19-20, 67-71.

T15, In fact, Sperlich stated he would not have taken on the project if he had known
about the prior mining. Exhibit 57, pp. 67-71.

116. The Hideaway Hills 1 Subdivision was completed in around 2005.

117. It encompasses all of the property formerly owned by the Cement Plant, plus all
of the former Lot C, which was Pengra’s property. Compare Exhibit 59 with Exhibit 45.

118. Stensaas’s house still sits in the development today but was readdressed to 6975
Meadow Rose Lane. Exhibit 60. Pengra’s house still sits in the development today but

was readdress to 6600 Meadow Rose Lane. 7d.
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119. In 2006, Brandon Powles, Timothy Powles, Kevin Backes and Odgen formed
Canyon Construction and the County approved the development of the Hideaway Hills 2
subdivision, which is immediately to the east of East Daisy Drive in Hideaway Hills 1, in
the areca that formerly housed the Northdale Sanitary District’s sewage ponds. Exhibit 52,
pp. 11, 13; Exhibit 59.

120. Interestingly, the night that Hideaway Hills 2 was approved by the County was
also the night that it was brought to the County’s attention that East Daisy Drive was
sinking into the underground mine. Exhibit 50.

121. Until recently, all of Hideaway Hills 2 and portions of the Northdale Subdivision
were part of the lawsuit, even though the properties in Hideaway Hills 2 were under a

sewage pond and the houses in the Northdale Subdivision had already been built by the
time the Cement Plant was mining its property to the north. See Exhibit 62. (more
beacons); see also Exhibits 61 & 83. Compare with Supplement to Report to the Court
on Members of the Class, filed March 9, 2023 and Motion to Dismiss Claims of Certain
Class Member without Prejudice, filed June 26, 2024.

122, However, Plaintiffs have since sought dismissal of the properties in the Northdale
Subdivision and most of the properties within the Hideaway Hills 2 subdivision. See
Motion to Dismiss Claims of Certain Class Member without Prejudice, filed June 26,
2024. Yet, there are still nine homes in Hideaway Hills 2, which were under a sewage
lagoon when the Cement Plant surface mined, that Plaintiffs’ counsel have refused to
dismiss. Exhibit 88.

123, Kuchenbecker contracted with Sjodin on an exclusive listing basis for the sale of

the lots in Hideaway Hills 1. Exhibit 63.
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124. Sjodin also had a Power of Attorney for Kuchenbecker and his wife, as they were
regularly at the home in Cabo Mexico. Exhibit 64.

125. As part of every purchase and sales agreement had Sjodin provide the following
disclaimer, which was signed by both Kuchenbecker and the person purchasing the lot. It
stated:

The BUYERS acknowledge that they have been made aware that the property being
purchased hereunder, along with the adjoining property, was once mined on the
surface and underground for gypsum. The SELLER is unaware of the exact date
that the underground mining ceased but believes it was sometime in the 1950’s.
The surface of the property was reclaimed to meet the requirements of the State of
South Dakota after the surface mining operation was completed. The SELLER is
not making any warranty, express or implied, concerning any sub-surface
conditions that may exist on the property being purchased by the BUYER herein.
It will be the BUYER’s responsibility to remediate any subsurface conditions that
exist on the property including, but not limited to, fissures or cavities that may be
as a result of these mining operation. The BUYER has accepted the subsurface of
the property in an “as is” condition, without any warranty by the SELLER.
Exhibit 65; Exhibit 48, pp. 115-17.

126. Sjodin not only represented Kuchenbecker as the exclusive listing agent for the
sale of the lots to homebuilders, but he also represented every homebuilder in Hideaway
Hills on the sale of the houses built to the people who would be the first home purchasers.
Exhibit 66, pp. 8-9; Exhibit 67, p. 9; Exhibit 68, pp. 7-10.

127. When asked why Kuchenbecker’s disclosure was included with the sale from
Kuchenbecker to the homebuilder, but not from the homebuilder to the homebuyer,
Sjodin’s response was that no disclosure was required because disclosures are required
only for existing houses and not for new construction. Exhibit 69, pp. 27-28

128. Sjodin stated that he and the homebuilders made the decision not to pass on the

disclosure to the homebuyers because he did not feel the fact that prior mining on the
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property was a material defect (which would have required disclosure as part of his duties
as a licensed realtor) on the lots he was selling. Exhibit 69, pp. 40-41.

129, Sjodin stated that if Kuchenbecker had communicated to him that he wanted the
disclosure passed on to all future buyers, Sjodin would have walked away from the
subdivision. 7d.

130. In 2008, a sinkhole developed in the boulevard of 6942 East Daisy Drive, at a
house owned by Thomas and Susanne Kelly (hereinafter “the Kelly house™). Exhibit 70.

131. The Northdale Sanitary District hired AET and Robert Temme to make
recommendations as to how to fix the hole. 7d.

132. AFET recommended that a company out of Colorado, Hayward Baker, pour
engineered grout into the hole to seal it. Id.

133. Hayward Baker’s initial estimate to seal the hole included enough grout to
stabilize the Kelly property, which was also affected by the sink hole. Exhibit 71.

134. Instead, the Sanitary District chose to pour enough grout to address the sinking
street and had their attorney send the Kelly’s a letter informing them that they should
contact their own engineer to repair their subsurface. Exhibit 72 & 73.

135. The Kellys, thereafter, had another sinkhole develop in their backyard, which
exposed a bumper of a car. Exhibit 86, p. 20. They called the Northdale Sanitary District

about the sinkhole, but do not recall anyone coming out to fix it. Id. at 20-21.

136. In 2009 a portion of Blue Bell Lane started severely settling. Exhibit 74.
137. AFET and Temme were again called to evaluate the settling. Id.
138. AET recommended that a portion of Blue Bell be excavated, the material

underneath the road be removed, dried, and then compacted to aid in the settling. Id.
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139. Brandon Powles, who was contracted to perform water and other services for the
Sanitary District, undertook the work himself, and excavated and repaved the road.
Exhibit 75.

140. Temme stated it was apparent, based on his analyses of the various areas AET had
been called in to assess, that Kuchenbecker had not done compaction testing on the roads,
because if he had done so, he would have known that the roads needed a lot of

compaction to avoid settlement. Exhibit 76, p. 61.

141. The sinkhole that started the present lawsuit occurred on April 27, 2020. Petition
for Class Action.
142. It formed on East Daisy Drive, in generally the same location of every other

sinkhole that had formed previously. See Exhibit 53; Exhibit 70, p. 6527; Exhibit 55, pp.
26-27.

143, Meade County emergency management made contact with a local group of
spelunkers and the group offered to come out and examine the sinkhole. Exhibit 18, p. 6-
8.

144, Upon entering the hole, they determined what that County already knew; that
there was an underground mine located below East Daisy Drive. See Exhibit 46.

145. The spelunkers worked with a cartographer to map the assessable portions of the
mine and released a map. Exhibit 77.

146. Following the 2020 sinkhole several lawsuits were filed; more than half of which
were filed by John Fitzgerald against various people and entities, but specifically Meade
County, Kuchenbecker, Sjodin, and various developers. See 5:21-cv-5056; 46CIV20-177;

46CIV22-33. The Beardsley Firm filed a lawsuit against the State as well as the various
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utility companies, but dismissed its suit against the State, as it became local counsel for
the present class action lawsuit, 46CTV21-308. All Fitzgerald lawsuits have been
dismissed. See 46CIV22-33.

147. The present class action lawsuit was brought in November of 2020 and originally
sought damages various causes of action including: inverse condemnation, breach of
express covenant, breach of duty of subsurface/subjacent support, and unjust
enrichment/constructive trust. See Petition for Class Action.

148. However, since the case was filed, all counts except Count One, for inverse
condemnation were dismissed, leaving one claim by the class members. See

Memorandum Decision on Defendants’ Motion to Dismiss, May 14, 2021.

149, The class was certified, despite Defendants’ objections, on September 16, 2022
and litigation proceeded.
150. As part of their case, Plaintiffs proceeded with several bore holing operations in

2021, 2023, and 2024. Exhibits 78, 79, 80 & 87.

151. Bore hole locations were decided based on permission to drill. Exhibit 17, pp. 36-
37,

152. The purposes of the various bore holes, according to Lyman, differed depending
on when the holes were drilled. For instance, the 2021 bore holes were to allow Lyman
and his firm Western EGI to get an idea of the subsurface conditions. The 2021 bore
holes involved SPT testing to determine the compaction of the ground. The holes were
also utilized to determine the type of soil found within. Exhibit 78.

153. In 2023 and 2024 additional holes were bored that included SPT testing and

moisture testing, as well as AASTO rating for the soil. Exhibit 79 & 87.
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154. Still more holes were bored without any of the referenced testing with the stated
purpose of finding voids. Exhibit 17, p. 62; Exhibit 79, pp. 9654-78.

155. Data from some of the holes bored by the Plaintiffs was not provided to
Defendants. See, e.g. compare Exhibits 78 & 79 with Exhibit 81.

156. Plaintiffs’ experts identified essentially three areas of concern. First, the
underground mine; second, the area which was strip mined; and third, the status of water
and sewer lines on the property. Exhibit 82, pp. 87-89, 94.

157. As to the underground mine, Plaintiffs’ experts believe that it extends further to
the south and east than originally believed and state that, in addition to the evacuation
zone, 6862 East Daisy and 6853, 6879, and 6891 West Elmwood Drive are at risk of
collapsing into the underground mine. Exhibit 19, p 126.

158. Lyman also did not believe the underground mine was expanding to the west. Id.
p. 131

159. Plaintiffs’ experts, however, stated that even without the Cement Plant mining the
property, the underground mine would have collapsed. /d. p. 171.

160. As to the area which was surface mined, Plaintiffs’ experts allege that because the
ground was reclaimed to pastureland without attempting to clean up all gypsum
fragments, the conditions underneath the ground can lead the dissolution of “pulverized
gypsum” leading to rapid settling which it referred to as collapse conditions. Id. p. 100.

161. Collapse for the purpose of the surface mining area, however, was defined by
Lyman as settlement and heaving of .9 inches to one inch annually, depending on the

moisture in the soil. Id. p. 185.
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162. Lyman further admitted that he did not know where on the property the Cement
Plant mined versus where other prior mining operations mined. 7d. at 168.

163. As to Plaintiffs’ experts’ opinions regarding the utility lines, Lyman’s main
concerns arose with regard to the water and sewer lines still operational around the area
of the underground mine. Id. pp. 192-93.

164. He was specifically concerned about a force main that had not yet been rerouted
by the Northdale Sanitary District. Id.

165. However, he also had concerns about sagging and potential leaking of utilities in
Hideaway Hills. Id.

Dated this 28th day of June, 2024.

MAY, ADAM, GERDES & THOMPSON LLP

BY: _/s/ Terra M. Larson
ROBERT B. ANDERSON
JUSTIN L. BELL

TERRA M. LARSON
P.O. Box 160

Pierre, SD 57501-0160
(605) 224-8803
rba@mayadam.net
ilb@mayadam.net
terra@mayadam.net

MORRIS LAW FIRM, PROF. LLC

ROBERT L. MORRIS
P.O.Box 370

Belle Fourche, SD 57717-0370
Phone: (605) 723-7777
bobmorris@westriverlaw.com

Attorneys for the Defendants
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CERTIFICATE OF SERVICE

Terra M. Larson of May, Adam, Gerdes & Thompson LLP hereby certifies that on the 28th
day of June, 2024, she electronically served a true and correct copy of the foregoing in the above-
captioned action via the Odyssey File & Serve system, which will notify and serve all counsel of
record.

/s/ Terra M. Larson
TERRA M. LARSON
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STATE OF SOUTH DAKOTA ) IN CIRCUIT COURT
) SS.
COUNTY OF MEADE ) FOURTH JUDICIAL CIRCUIT

ANDREW MORSE and JOHN and
EMILY CLARKE, for themselves
and on behalf of all similarly

situated individuals,

Plaintiffs,
V. 46CIV 20-000295
STATE OF SOUTH DAKOTA
And/or the SOUTH DAKOTA
COMMISSION OF SCHOOL AND
PUBLIC LANDS, as successor of
the SOUTH DAKOTA CEMENT
PLANT COMMISSION and the
SOUTH DAKOTA CEMENT
PLANT TRUST,

N’ Nt St N g Nugn g gt g ugt s gt g vt Nout g gt “mgp?

Defendants.

PLAINTIFFS’ RESPONSE IN OPPOSITION TO DEFENDANTS’ STATEMENT OF
UNDISPUTED MATERIAL FACTS

The State’s Material Facts are easily rebutted because they arc either irrelevant to this
litigation, incorrect, or omit material information. Plaintiffs’ dispute the State’s Material Facts in
paragraph numbers corresponding to the State’s filing in support of its Motion for Summary
Judgment:!

Statement 1: The State’s ownership of Hideaway Hills. The Statc correctly provides

the legal description of the property it owned from 1985 to 1994 (hercinafter “Hideaway Hills™).

! Plaintiffs submit additional evidentiary materials in response to the State’s Motion for Summary Judgment. Those
additional evidentiary materials are filed in Plaintiffs’ Rebuttal Exhibits to Defendant’s Exhibits to Motion for
Summary Judgment, commencing with Plaintiffs” Exhibit 25 and continuing from that point. These evidentiary
materials are identified as “Plaintiffs’ Rebuttal Exhibits.” Those Exhibits filed with Plaintiffs’ Exhibits to Plaintiffs’
Motion for Partial Summary Judgment are identified as “Plaintiffs’ Exh.” and are numbered 1-24.
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However, the State omits the material fact that it severed the surface estate from the mineral estate
in the Warranty Deed to Raymond C. Fuss and Carol M. Fuss, and has not transferred ownership
in the subsurface estate since that time.2 It is the State’s continuing ownership of the subsurface
that gives rise to the State’s continuing legal obligations to the owners of the surface estate at
Hideaway Hills.?

Statements 2-15: History of Mining at Hideaway Hills. The history of the mining at
Hideaway Hills is interesting, but entirely irrelevant to the present litigation. This case is about
how the State disturbed the subsurface of the mine (in all areas of Hideaway Hills)*, and removed
the natural support needed for the surface of the land to be stable going forward. The State’s
historical account does not raise facts regarding the State’s behavior. Additionally, several of the
statements are either incorrect or fanciful. The State’s Exhibit ““5,” for example, is a “Personal
Item™ article submitted to the Deadwood Daily Pioneer-Times, July 31, 1930, which tells a “tall
tale” of a 172 feet, deep hole in Black Hawk that yiclded ice in the summer and heating in the
winter. This article is not a public record. The article is not admissible evidence because it reports,

and is by its own nature, hearsay. There is no public record or other evidence the Hideaway Hills

2 Defendant’s Exhibits to Motion for Summary Judgment (“State Exh.””), Exhibit 1; Plaintiffs’ Exhibits to Plaintiffs’
Motion for Partial Summary Judgment (“Plaintiffs’ Exh.), Exhibit 4, § 6-8.

3 §.D. Const. Art. VIIL, § 19 SDCL § 43-16-2; Ulrick v. Dakota Loan & Trust Co., 2 8.D. 285 (S.D. 1891), affirmed
and rehearing denied, 3 8.D. 44 (S.D. 1892), overruled on other grounds, Long v. Collins, 12 §.D. 621, 82 N.W.
95 (S.D. 1900). See also, Salmon v.Peterson, 311 N.W.2d 205, 207 (8.D. 1981) (neighbor ordered to restore lateral
suppeort to claimant’s lot, regardless of fact the neighbor did not cause condition of retaining wall).

“ Plaintiffs’ Rebuttal Exhibit 25, HH_0000769. A conversation between State’s employee Fred Carl,
Environmentalist, and Mike Cepak, Program Chief, Exploration & Mining Program, during the transition from
Permit 424 to mining license 89-383 (this was for the Pengra Amendment), dated 8/1/89, recounts Fred Carl telling
Cepak that the “permit boundary™ within the “red” line (shown in yellow on Plaintiffs’ map at Plaintiffs’ Exh. 1)
represents all the area affected by the mining operations “as they at one time or another affected all the land within
the ‘red’ line shown on the map. This includes areas now reclaimed, trails, road, stockpiles, equipment storage
areas, buffer areas, pits, etc.” Id.

2
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mine was “leased” for refrigeration, as suggested by the State. The substance of the State’s “tall
tale” is also physically improbable, if not impossible, to occur.’

In the deposition of Plaintiffs’ geotechnical expert, Brandt Lyman (“Lyman”), the State
proffered the “tall tale” article, Exhibit “5,” not to show the mine at Hideaway Hills was used for
refrigeration, but as support for the argument that ground water existed in the subsurface of
Hideaway Hills prior to the State’s mining activities, in 1930. Lyman, however, testified he had
seen no documentation anyone encountered ground water in the mine area in the 1930s.5 The
State’s mine file for Permit 424/License 89-383, notes no ground water was found in the
Hideaway Hills testing prior to the State’s mining activities.” The State was required to report to
the Department of Water and Natural Resources if ground water was encountered during its mining
activities, and no such report was ever made.®

Finally, the State’s repeated assertions that it cannot be ascertained where or when the
Hideaway Hills arca was mined can be debunked by the myriad of historical photographs of
Hideaway Hills taken by the U.S. Army Air Corps. and the US Geological Service over the years.’
The State’s attempts to convey other mining activity could have caused the deteriorating conditions
at Hideaway Hills is debunked by Plaintiff’s geotechnical expert, Brandt D. Lyman, P.E. When
asked whether the Hideaway Hills property owners would have been in the same situation if the

State never mined the property, Lyman responded he did not believe so ...

5 If there were a 172 foot deep hole in Hideaway Hills, it would be a problem for the State, because they clearly
never identified it or reclaimed it.

5 Plaintiffs’ Rebuttal Exhibit 26, Deposition of Brandt Lyman (“Lyman Depo™), 144:5-25, 145:1-22,

7 Plaintiffs’ Rebuttal Exhibit 27, HH_0000671, 0000673,

¥ Plaintiffs’ Exh. 6A at HH_0000636.

? Aerial photographs of Hideaway Hills show mining activity clearly apparent in 1938 and 1952 photographs taken
by the U.S. Army Air Corps., and the US Geological Service. Plaintiffs’ Rebuttal Exhibit 28 at HH_ 00002735,
HH _0002102.

3
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Because the State’s mining was extensive in the areas that they mined and then the
State was the one that did the reclamation of the property before it was sold. So the
issues that we’re seeing on that subdivision, certainly as they relate to the poor fill
material that was placed for the strip minge operation, is a direct result of the State’s
reclamation efforts.!?

Statements 16-51: The State’s mining and reclamation activities in Hideaway Hills.
The State’s next 35 statements generally track the State’s mining activity over the years, but cither
omit material information, or deflect facts and evidence that are both material and negative for the
State. These omitted or deflecting facts center, first, on the State’s activities with regard to the old
underground mine and, second, the State’s reclamation obligations and activities.

Statements 23, 24, 29, 36, 43, 47-49 and 50: The State’s description of its reclamation
activities. The State talks about “reclamation” of its mine in these numbered statements, and about
contouring, grading, and sceding in others. However, the State fails to mention key facts.

The laws and regulations governing reclamation in South Dakota were medified
commencing in 1982, The State agreed to adhere to these more rigorous standards for reclamation
when it amended Permit 424, made the conversion to mining license 89-383, and expanded the
Hideaway Hills mine to include the Pengra property.!! The new reclamation standards required to
State to reclaim the land at Hideaway Hills under the Rangeland provisions of SDAR
§ 74:29:07:20(4).12 The new standards did not include “return to pasture land” as an acceptable
reclamation.

As to statement number 50 of the State, that there is no evidence the Cement Plant (State)

mined or reclaimed outside of the permit area, the State utterly ignores the contents of the State’s

10 Plaintiffs’ Rebuttal Exhibit 26, Lyman Depo., 174:2-175:1.
1 See SDCL §§ 45-6B-1-45-6B-106; SDAR §§ 74:29:01:01-74:29:07:28 (“Minimum Reclamation Standards™).
Plaintiffs” Exh. 6A, at HH-0000634-0000639 and compare HH 0000636 with HH_0000637.
2 14, HH-0000637, 1 4,
4
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own files during the process of application for amendment, and Plaintiffs’ geotechnical testing
results, which stand completely unrcbutted, showing extensive fill in areas outside the permit
boundary.

A “Completeness Check” prepared by the State for an amendment to the mine license
application (which was required to expand the mining area to the Pengra property), contained the
clements established by the new regulations at SDAR Sections 74:29:03:02 and 74:29:03:03. The
“Completencss Check,” was obviously written by the State mine employee to assure all clements
of the new regulations were fulfilled. The document reveals the frustration of the writer when it
notes that under the application for the previous permit 424, therc was “No approved permit
boundary,” and “doesn’t mention establishing a permit boundary,” and “What map—don’t sec past
reclamation map.”® The bottom line is that definitive mining and reclamation boundaries under
Permit 424 were not clearly established prior to the State’s effort to transition Permit 424 to
License 89-383 and adding the Pengra property to its mine boundaries.!* Extensive mining
operations occurred before the boundary was drawn in order to convert to License 89-383.

Compelling evidence that the State disturbed arcas of Hideaway Hills, outside the permit
boundary established during licensing is found in the geotechnical testing records.”* Bore hole
sampling results reveal the presence of deep “fill,” (silty soil and pulverized gypsum) consistent
with that used by the State during its purported reclamation, outside of the License 89-383 permit

area. '

13 Plaintiffs’ Rebuttal Exhibit 29, HH_0000736-738,

14 This likely explains the finding of post-mining “fill” in areas exceeding the license boundaries during geotechnical
testing. Plaintiffs® Rebuttal Exhibit 26, Lyman Depo 174:9-175:20. See also, Plaintiffs’ Rebuttal Exhibit 25,
HH_0000769.

15 Plaintiffs’ Exh. 15, Final Report Hideaway Hills Subdivision of Brandt D. Lyman, PE, HH_0009521-0009754

1 1d., HH_0009637, 0009638, 0009649, 0009651.

5
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Statements 24, 30 and 32: The State misstates facts concerning reclamation of the old
underground mine. There is no evidence, and the State’s cited Exhibits 24 and 26 do not support,
that the Statc agreed to return the cast half of the mined property (the area of the underground
mine) to pasture “[A]s a courtesy to the South Dakota Game, Fish and Parks.” Additionally,
contrary to State statement number 30, there is no evidence that the State’s blasting around the old
underground mine “closed” any part of the mine. No expert has testified in deposition to observing
any “closing” of that underground mine.!”

Rather, there is evidence that the State wanted to investigate and remove the outcrops of
gypsum (south of test holes #19 and #20) that the State’s engincering firm, Hoskins-Western-
Sonderegger, Inc., reported “wouldn’t require a lot of additional work to obtain.”'® Lyle Dennis
(“Dennis™) testified he set off six (6) charges around test holes #19 and #20 to determine the
amount of gypsum there.!® The roof of an “open pit” caved in when Dennis set off the charges.??
Fred Carl (“Carl™), the State employee in charge of surface mining permits, testified that, in this
arca around the old mine, there were cutcrops of exposed gypsum that were removed by the State
and sent to the Cement Plant.?!

These State activities at the old underground mine triggered SDAR, §74:29:07:17, of the
Minimum Reclamation Standards, which required the State to “seal” the underground mine

openings and workings. “Scaling” the underground mine, would have required the State to drill

17 Plaintiffs® Exh, 16, Final Expert Report of Douglas Beahm, PE, PG, at Opinion, 19 11 and 12,
18 Plaintiffs’ Exh. 2, Report of Hoskins-Western-Sonderegger, Inc. at page 5, GCC 0007.
19 Plaintiffs’ Rebuttal Exhibit 30, Deposition of Lyle Dennis (“Dennis Depo), 4:2-25, 5:7-6:22, 14:24-16:13, and
Dennis Depo Exhibit 1.
2 yd 27:1-7.
21 Plaintiffs” Rebuttal Exhibit 31, Deposition of Fred Carl (“Carl Depo™), 7:21-25, 8:17-11: 9, 23:12-25:19, Exhibit 1
to Carl Depo.
6
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and grout 15 acres of the Hideaway Hills mine site.? There is no evidence the State attempted to
scal the underground mine. The water that has accumulated in the underground mine since the
State’s mining activities clearly evidences the old underground mine was never “closed” by the
State.”

Statements 52-60: The appraisal and sale of the Hideaway Hills property did not
disclose to third parties the State’s failure to properly reclaim Hideaway Hills. The State’s
statements of fact avoid two important facts. First, according to Vincent Street (“Street™), the
Cement Plant employee in charge of selling the Hideaway Hills mine property, the State never
disclosed to the appraiser that an underground mine existed on the property it was sclling, or that
a 40-foot pit mine had been reclaimed by pouring fill dirt into it.2* Second, there is no evidence
the State disclosed to potential purchasers of the property, including Raymond Fuss (“Fuss™), that
there was an underground mine on the property and a 40-foot deep “fill hill.”?* The State had
perfect knowledge of the conditions of the subsurface of Hideaway Hills, and it disclosed it to no
one.

Statements 61-140: The State is unsuccessful in its attempts to show folks had notice
of the underground mine, or someone else (primarily Kuchenbecker) caused the hazardous
conditions in Hideaway Hills. Despite presenting a smattering of anecdotal recounts of events,
rumors and testimony showing the speculation of past owners, developers and officials of
Meade County about conditions of Hideaway Hills, there are three factual points that override

cverything. First, there is no evidence that any warnings or restrictions on use of the land were

22 Plaintiffs’ Exh. 16, Beahm Final Report, at “Cost of Remediation,” Underground Mine.

2 Plaintiff’s Exh. 15, Lyman Final Report at “IIl. Condition of Abandoned Underground Mine,” HH 0009530-

0009532.

24 Plaintiffs* Exh. 10, Deposition of Vincent Street, 4:7-10, 7:23-8:6, 9:17-10:7.

25 Plaintiffs’ Exh. 12, Invitation for Bids Stensaas Property, Rapid City Journal, May 5, 1994, STATE 012007.
7
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ever placed in the official title records of the property at Hideaway Hills. While the State proffers
purported written notices that there may be an underground mine in Hideaway Hills shared
between Fuss and developer Byron “Keith” Kuchenbecker (“Kuchenbecker”), or between
Kuchenbecker and builders, there is no evidence these notices were filed in official property
records or ever given to purchasers of homes.?® In fact, by letter to Kuchenbecker dated August 19,
2002, the South Dakota Department of Environment and Natural resources approved the plans and
specifications for Kuchenbecker’s Hideaway Hills subdivision development, including the
underground installation of water, sewer and other utilities, without mentioning or commenting on
the State’s prior mining activity or the possibility there existed an underground mine on the site
that had never been reclaimed.?’

Second, this Court can take judicial notice by reviewing the docket of this case that the
State took the deposition of an owner of every single residential property in Hideaway Hills, all
members of the class- over 130 depositions. Yet the State’s Statement of Material Facts contains
no testimony from a single class member that he or she had any knowledge of the underground
mine, or sink holes, or subsidence, at the time the class member purchased the home in
Hideaway Hills. Each class member testified they had no knowledge of any underground mine,
sink holes, or subsidence when the class member bought the Hideaway Hills home.?

Finally, without drilling and geotechnical testing, it is impossible to discern whether a
subsidence of land where gypsum is present is caused by natural processes or human activity.

Without testing, even the State’s expert, John Tinucci, Ph.D. (“Tinucci™), could not opine whether

% State’s Exh. 69, pp. 27-28 (Deposition of Ronald Sjodin).
7 Plaintiff’s Rebuttal Exhibit 32, DENR Letter to Kuchenbecker, STATE 008925-008931.
28 Exhibit 33. This exhibit contains a summary of citations to depositions of those class members who were asked
about their knowledge of mining prior to purchasing their Hideaway Hills home. The excerpts of the depositions are
attached to the summary.

8
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voids discovered at Hideaway Hills test hole #19 (next to the underground mine) were underground
mine voids or naturally occurring karstic voids.”’ Witness, Robert Temme, P.E. (“Temme”),
testified in his deposition that a naturally occurring massive amount of gypsum can, over time,
dissolve and create a void or “karst.”*°

The bottom line is that a sink hole in a street or depression by a home cannot be determined
to be part of an underground mine, or any other mine, without geotechnical and other testing.
Everything else is rumor and speculation—which is what the State proffers to the Court coming
from Fuss, Kuchenbecker or Meade County. Only Plaintiffs experts performed the testing and
investigation necessary to support their observations and opinions.

Statements 86-116: The State’s evidence does not show Kuchenbecker caused the
conditions of the subsurface of Hideaway Hills. The State’s statements 86 through 116 appear
to have been included in an cffort to blame the condition of the land at Hideaway Hills on the
developer, Kuchenbecker. However, an examination of Kuchenbecker’s testimony, and the
testimony of other witnesses, demonstrates that none of the work Kuchenbecker performed while
developing Hideaway Hills could have caused the severe undermining of the subsurface’s ability
to support the surface that is causing subsidence and collapses that are happening in
Hidecaway Hills now.

First, Kuchenbecker was not responsible for the composition or nature of the fill he used
in developing the land. Kuchenbecker did not bring any fill into Hideaway Hills, and there is no

evidence to the contrary.! Rather, Kuchenbecker just scraped off topsoil and put it in piles at the

? Plaintiffs® Rebuttal Exhibit 34, Deposition of John Tinucci, Ph.D. (Tinucci Depo), 31:1-20, 39:5-13, 40:15-41:2,
and Tinucci Depo. Exhibit 7.
30 Plaintiffs* Rebuttal Exhibit 35, Deposition of Robert Temme, P.D. (Temme Depo), 12:23-13:11.
31 Plaintiffs” Rebuttal Exhibit 36, Deposition of Byron Keith Kuchenbecker (“Kuchenbecker Depo™) 49:5-15,
107:15-22.

9
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south and north ends of the development.*> Kuchenbecker removed about 3-6 inches of topsoil

3 Grading below the topsoil made only minor changes to the existing

before grading the area.
grade of the property.*

Contrastingly, geological testing demonstrates that the State’s strip mining disturbed and
filled at least 10 feet and up to 30 feet of the subsurface soil, and replaced it with silty fill and
pulverized gypsum. Plaintiffs’ expert estimates the State left 21,250,205 cubic feet or 787,045
cubic yards of fill—silty soil and pulverized gypsum, in the subsurface when it abandoned its mine,
and its inadequate and incomplete reclamation activities at Hideaway Hills.>® In short, the
unrcbutted geotechnical testing results demonstrate that the State’s failure to properly reclaim its
mining sites, not anything clse, removed the subsurface soil’s ability to support the surface at
Hideaway Hills.¢

Morcover, given that he had no geologic or engineering education, there is no fault to be
found in the steps Kuchenbecker took with regard to the conditions of land at Hideaway Hills
during his development process. Kuchenbecker has no engineering degree, he received a degree
from South Dakota State University in “Range Management.”®” Kuchenbecker’s primary
experience was in water management,*® and prefabricated homes,*®

In his deposition, Kuchenbecker reported that Fuss informed him that therc had been

mining at Hideaway Hills, that the “gyp was removed pretty much” and that the State had sold it

2 1d., 49:18-20, 107:4-22.
3 1d, 159:15-25,
¥ 1d, 161:4-10.
3 Plaintiff’s Exh, 15, Lyman Final Report, HH-0009545,
%1d,
37 Plaintiff*s Rebuital Exhibit 32, Kuchenbecker Depo, 7:3-6.
® 4, 7:19-8:7.
¥ 14, 10:10-12:15.
10

160929377

Filed: 7/26/2024 5:14 PM CST Meade County, South Dakota 46CIV20-000295
- APPENDIX 44 -



to Fuss as “land that was reclaimed.” Concerned about the mining information, Kuchenbecker
went to the State Cement Plant for more information.*® Kuchenbecker testified that the State only
told him that the land had been reclaimed and, as to the old mine (which Kuchenbecker terms the
“other mining”) “they said that they thought those were pushed in, reclaimed, but there was no
paperwork.”!

Thereafter, Kuchenbecker decided to dig holes and see if he could expose leftover gypsum

2 Kuchenbecker does not recall

or evidence of underground mining, but he discovered neither.
“blasting” the area of Hideaway Hills.** When Kuchenbecker’s scraper went into a big hole, he
went to Doug Sperlich (“Sperlich™), the engineer, who recommended filling the hole and
compacting it.¥ Kuchenbecker then hired an engineering company to drill holes in order to test
for voids, but no additional voids were found.** Temme testified in deposition that gypsum
formations are found in several places in the Black Hawk, Sheridan Lake Road and Canyon Lake
arcas.*® Sink holes occurred in Deadwood.*” Consequently, the presence of one sink hole in
Hideaway Hills would not have put Kuchenbecker on notice of anything particularly unusual at
Hideaway Hills during the subdivision’s development, given the State’s statement that the mine
areas were properly reclaimed.

In Kuchenbecker’s presentation to build a Hideaway Hills manufactured housing

community to the Meade County Planning Commission, dated July 13, 2000, Kuchenbecker noted

“1d., 31:6-15.
“41d,32:1-11,
2 1d., 32:14-33:22.
® 1d, 55:16-59:2
“ 1d,, 68:15-69:23, 75:3-25,
“ Id., 82:10-83:10.
4 Plaintiff’s Rebuttal Exhibit 35, Temme Depo, 19:1-20:2, 20:7-21:7, 30:7-23.
“U1d., at 30:14-31:8.
11
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that the State had mined gypsum from the site in the 1980s, noting, based upon his conversation
with the State representative that “One can still identify spoil pile arcas by abnormal terrain and
exposed gypsum fragments.” Kuchenbecker noted in that report an underground mine existed in
the NE corner of the property in the early 1900s, and that “field boring” might be required to
identify cavities that might pose a safety hazard.*®

Kuchenbecker did dig up soil locking for voids. After he hit onc void with his scraper,
Kuchenbecker also hired American Engineering (“AET”) to drill 10 holes 20 fect deep. No voids
were discovered.”” Kuchenbecker’s plans for manufactured home at the Hideaway Hills
subdivision were approved without comments about mining or voids by South Dakota’s DENR.>
There is no evidence Kuchenbecker “intentionally” ignored information he received about an
underground mine in Hideaway Hills.

Statements 141-149: These paragraphs are a “statement of the case” not statements
of fact. Plaintiffs need not respond to the State’s recount of the progress of this litigation.

Statements 150-165: The State misconstrues the geotechnical evidence and testimony
but cannot rebut the facts. In statements 150-165, the State attempts to explain the Plaintiffs’
experts motivations for the drilling and bore sampling, the reasons for it, and what may be gleaned
from Lyman’s deposition testimony. None of these cfforts to “explain” arc facts that rebut the
cvidence presented to the Court in this case, as the State’s experts conducted no geotechnical

testing of the soil at Hideaway Hills and the State’s lead expert, John Tinucci, never even visited

“ Plaintiff°s Rebuttal Exhibit 37, Hideaway Hills Manufactured Housing Community Supporting Documentation
STATE 008447-008515, at 008451,

“ Plaintiffs” Rebuttal Exhibit 36, Kuckenbecker Depo, 82:1-83:22,

¢ Plaintiff>s Rebuttal Exhibit 32, at STATE 008925-008931,
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Hideaway Hills to observe conditions there.”! The extraordinary subsidence and collapse events
in Hideaway Hills far exceed customary sink holes that sometimes form in areas where natural
gypsum formations occur.’? Talking about the Plaintiff’s admissible and credible evidence,
deflecting, cutting and pasting deposition excerpts taken out of context, or trying to explain
evidence away, docs nof raise a fact issuc in rcbuttal to Plaintiffs’ material facts presented in
Plaintiffs’ Motion for Partial Summary Judgment, that arc supported with actual, uncontroverted
evidence. 33

None of the State’s attempts to “explain” can undermine the simple facts: (1) The State’s
mining activities completely disturbed the subsurface soils of Hideaway Hills and allowed water
to enter the underground mine; (2) the State’s failure to properly reclaim the subsurface resulted

in the removal of the subsurface’s natural ability to support the surface; (3) the State’s failure to

properly reclaim the subsurface has resulted in surface subsidence, surface collapse, and the

*1 In statement 155, the State alleges that certain data arising from bere hole sampling was not provided to the State.
This assertion is completely false. The State cites to State Exhs. 78 and 79, which are bore hole test results
produced to the State, and then, State Exh. 81, which is a demonstrative map of all bore hole testing in
Hideaway Hills, including the testing of “HWS.” “HWS” is Hoskins-Western-Sondereger, Inc., the engineering firm
that the State hired to help the State decide where to mine in the Hideaway Hills area. This entire report was
produced by GCC (the entity that purchased the Cement Plant) to both the State and Plaintiffs. The bore hole logs in
the HWS shown on State Exh. 81 are attached to the HWS report. Plaintiffs object to the State’s counsel’s attempt
to cast Plaintiffs in a poor light in this manner.
52 See Plaintiffs’ Exh, 14, Affidavit of Brandt D, Lyman, P.E, (“Lyman Affidavit™), at Y 11, Compare Hideaway Hills
Pictures, Bates No. HH_0001834, 1786,1804, 1802, 1803, 1811, 1801, 1809, 1817, and 1824, with
Northdale Pictures, Bates Nos. HH 0017777, 0017791, 0017802, 0017819 attached to Lyman Affidavit as
Exhibits C.
33 For example, in statement 161, the State pointed out that Lyman defined “collapse™ as “settlement and heaving on
.9 inches to one inch anmually. However, Lyman never used the word “heaving” in his report on his test results. The
State also misrepresents Lyman’s testimony in statement 162. Lyman was not commenting on where there may have
been prior mining in Hideaway Hills, rather, he was explaining that the model which calculated the percentage of
gypsum in the fill found in Hideaway Hills was based upon an estimate because the State’s records did not
accurately record the amount of fill that testing showed was present in the subdivision. Plaintiffs’ Rebuttal
Exhibit 26, Lyman Depo., 68:3-24. Further, the State misses the point that a soil sample may collapse 1 inch---but if
you have 30 feet of soil and it is all collapsing 1 inch you have a large and very dangerous situation.
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destruction of utilities;*® and (4) the conditions at Hideaway Hills are so dangerous, no person
should live there.
Respectfully submitted this 26th day of July, 2024.

FOX ROTHSCHILD LLP

/_4%:@%&;._-;

Kathleen R. Barrow

SD Bar 4414

NE Bar 25152

David G. Crooks , Pro Hac Vice
Saint Ann Court

2501 N. Harwood Street, Suite 1800
Dallas, Texas 75201

Telephone: 972-991-0889
kbarrow@foxrothschild.com
dcrooks@foxrothschild.com
Attorneys for Plaintiffs

THE VITULLO LAW FIRM

Anthony “Lenny” Vitullo
SD Bar 4840

4320 Valley Ridge Road
Dallas, Texas 75220
Telephone: 214-418-0400
Vitullo@yvitullelawfirm.com

BEARDSLEY, JENSEN & LEE,
Prof. LL.C.

Michael S. Beardsley

Matthew J. MclIntosh

4200 Beach Drive, Suite 3

P.O. Box 9579

Rapid City, SD 57709
Telephone: 605-721-2800
Facsimile: 605-721-2801
beardsley@blackhillslaw.com
mmcintosh@blackhillslaw.com
Local Attorneys for Plaintiff

34 Plaintiff*s Exh. 15, Lyman Final Report at HH 0009537-9538, and HH 0009549-955.
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CERTIFICATE OF SERVICE

I hereby certify that on this 26th day of July, 2024, the foregoing Plaintiffs’ Response in
Opposition to Defendants’ Statement of Undisputed Material Facts was served upon the following
counsel of record via the South Dakota cfiling system:

Robert B. Anderson

Justin L. Bell

Terra M. Larson

MAY, ADAM, GERDES & THOMPSON LLP
503 South Pierre Strect

PO Box 160

Pierre, SD 57501-0160

rba@mayadam.net

jbl@mayadam.net

terra@mayadam.net

Robert L. MORRIS

MORRIS LAW FIRM, PROF. LLC
P. O. Box 370

Belle Fourche, SD 57717
bobmorris@westriverlaw.com

ATTORNEYS FOR DEFENDANTS

oo K>
Kathleen R. Barrow
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STATE OF SOUTH DAKOTA )

) SS.

COUNTY OF MEADE )

IN CIRCUIT COURT

FOURTH JUDICIAL CIRCUIT

ANDREW MORSE and JOHN and
EMILY CLARKE, for themselves
and on behalf of all similarly

situated individuals,

PlaintifTs,
V.

STATE OF SOUTH DAKOTA
And/or the SOUTH DAKOTA
COMMISSION OF SCHOOL AND
PUBLIC LANDS, as successor of
the SOUTH DAKOTA CEMENT
PLANT COMMISSION and the
SOUTH DAKOTA CEMENT
PLANT TRUST,

Defendants.

i o i

46CTV 20-000295

STATEMENT OF MATERIAL FACTS
ON PLAINTIFFS’ MOTION FOR PARTIAL SUMMARY JUDGMENT ON THE
QUESTION OF INVERSE CONDEMNATION

The following material facts cannot be disputed by Defendants. This is the Statement of

Material Facts on Plaintiffs” Motion for Partial Summary Judgment on the Question of Inverse

Condemnation.

A. The Set Up of Hazardous Conditions At Hideaway Hills—Planting Time Bombs.

1. In or around January 1985, the State Cement Plant (“State™) retained Hoskins-Western-

Soderegger, Inc. (“HWS”) to perform a gvpsum resource study on property owned by

160068930
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Ed Stensaas. The “Stensaas Property” was comprised of “approximately 45 acres™ and
“included the Northwest Quarter of Section 8, Township 2 North, Range 7 East.”™

The purpose of the HWS study was to determine the amount of gypsum available to the
State for cement production by the State’s Cement Plant.’

To determine the “overburden depths, thickness and preliminary lateral extent of the
gypsum” HWS conducted initial borings in sixteen (16) locations on the
Stensaas Property.® Later, an additional compressed air drilling occurred in nineteen (19)
locations to acquire additional information.”*

HWS determined the largest deposit of gypsum was located in the southern one-third (1/3)
of the study area on the Stensaas Property.’

However, HWS also found a “substantial amount of gypsum™ had been removed from the
study area by “past mining operations.” HWS found that outcroppings of gypsum
remained in the northern portion of the studied property, just south of test holes #19 and
#20. These gypsum outcroppings would not require, according to HWS, “a lot of additional

work” to obtain.®

L Exhibit 2, GCC 0001-0087, at GCC 0015, and Figure 1 at GCC 0022

2 1d at GCC 0015,

31d at GCC 0016, and Appendix “A” at GCC 0083.

41d.

*Id at GCC 0018,

6 Jd at GCC 0019,
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10.

HWS observed “there are a number of sinks along the east side of the old gypsum mining
cut.” The sinks are probably formed when the old underground mining ceilings collapse.”
HWS provided the State with a map containing a drawing of where “old mining
excavations” had occurred in the past.” The State was aware in 19835, therefore, that an
underground mine existed on the Stensaas property, and that the ceiling of the mine was
subject to collapse.

HWS estimated recoverable gypsum on the Stensaas property to be 215,000 tons, with
volume of 110,314 cubic vards.!”

The State purchased the property that was the subject of the HWS study from
Edwin Stensaas and Johanna Stensaas on July 8, 1985.1' The legal description of the
property purchased was “Tract 1 of Lot 1, and Lot 3 of the Northeast quarter, less Lot AR
and Lot H-1 and Lot 3 of the Northeast quarter, less Lot H-1, all in Section Eight in
Township Two North of Range Seven East of the Black Hills Meridian, Meade County,
South Dakota.” (“Hideaway Hills™).!?

On or around June 1, 1985 the State made an application for “Large Scale” Mining/Milling

Permit to the Department of Water and Natural Resources, Exploration and Mining

81d at GCC 0017
? Id at GCC 0083.
10 7 at GCC 0020.

1 Exhibit 3, Warranty Deed dated July 8, 1985, STATE 002357, See also, Exhibit 4, Defendants” Responses to
Plaintiffs’ Request for Admission (“Defendants’ Admissions™), #1 and #2. The Stensaas reserved a life estate
around their residence and out buildings for the life of Johanna Stensaas. Id., Defendants” Admissions #3.

12 Exhibit 1, the yellow boundary line, depicts the area owned by the State as a result of the purchase of the land
from Stensaas, and the limits of the license to mine, License 89-383.

3
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11.

12.

Program.!® A map showing the anticipated impacted area was included in the application.!?

The application was approved (Permit 424 was issued) and, in 1989, the application was

amended to include land just south of the original permit description owned by Victor and

5 16

Gladys Pengra.!”> The State mined the Pengra’s property under a lease agreement
Permit 424 was converted to a mining license, License #89-383, when SDCIL. § 45-6 was
enacted on July 1, 1990.%

Most of the State’s gypsum mining at Hideaway Hills took place in areas A, B, C, and D,
shown on the hand drawn map contained in the State’s files for Permit 424/
License 89-383.1%8 HWS’ report recounts that gypsum deposits in this area were 1 to 22.5
feet thick in this area, but were covered by overburden of depths up to almost 30 feet.!?
The depth of the gypsum required the State to dig a large, deep pit in the southern area of
Hideaway Hills in order to remove the large gypsum deposits in the A, B, C, and D areas.

The State’s mining activities intersected the areas identified by HWS at test holds #19 and

#20 and the old underground mine. Lyle Dennis (“Dennis™) worked at the Hideaway Hills

13 Exhibit 5, Application for Mining/Milling Permit dated on or around June 1, 1985, STATE 002546-2547.

11 Exhibit 6A, Excerpts from Mine File Permit 424/License 89-383 (“Mine File™), HH 0000654-663 at HH_000663.
Boundaries for the impacted permit area were not required to be defined until SDCL § 45-6 was enacted.
Documents contained in the Mine File show that mining activities impacted the entire area owned by the State. 7d,
Mine File HH_0000764-765, 0000769.

15 1d., Mine File HH_0000634-640, 0000788.

16 7, Mine File HH_0000617, 0000622, 0000630, 0000752-753.

71d

18 Exhibit 7, Deposition of Fred Carl (“Carl Dep™), 30:23-31:12. Carl Dep Exhibit 1.

19 Fixhibit 2, GCC 0006,
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13.

14.

15.

gypsum mine from 1985 to 1992.2° Dennis testified that he set off six (6) charges in an
area in the vicinity of the old mine (around test holes #19 and #20) to determine if there
was gypsum in the area that the State Cement Plan could utilize.*!

Fred Carl (“Carl’") was employed with the South Dakota Cement Plan from 1984 to 1993.%
Carl testified that the outcroppings of gypsum that were visible in the old mine area around
test holes #19 and #20 were removed by the State’s and went into processing at the
State Cement Plant.?

Hideaway Hills was mined until January 1992.>* The last mining report shows the State
removed 21,445 tons of gypsum during the final year, had mined 16.5 acres since the
mine’s inception and had reclaimed 32 acres.® In the aggregate, the State reported it took
135,227.86 tons of gypsum from the land at Hideaway Hills.*

The State’s mining activities in the blasting areas around test holes #19 and #20 included
the removal of gypsum that was visible from the surface, and the sending of that gypsum

for processing to the Cement Plant.>”?® In the opinion of the State’s geotechnical expert,

20 Exhibit 8, Deposition of Lyle Dennis (“Dennis Dep™) at p. 4:2-13.
2 1d, Dennis Dep 6:4-22, 14:24-16:13. Dennis Dep Exhibit 1.

22 Exhibit 7, Carl Dep 5:4-5.

2 Exhibit 7, Carl Dep 10:1-11:9.

2 Exhibit 6B, Inspection/Annual Reports from Mine File at HH 0000629.

% I1d , Bxhibit 6B, Mine File HH_0000626, 0000628, 0000629, 0000699, 0000700, 0000701, 0000708, 0000710,
0000713, 0000718, 0000722, 0000725,

27 Exhibit 7, Carl Dep 8:19-11:11; 19:4-25:12; 34-35. Carl Dep Exhibit 1, 4, 5.

28 Exhibit 8, Dennis Dep, 4:2-7:5; 14:23-16:13. Dennis Exhibit 1. Exhibit 6A, Mine File HH_ 0000673, 0000715,
0000719 (cross-hatched areas denote reclaimed areas).
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B.

16.

17

18.

John Tinucei, Ph.D. (“Tinucci™), the gypsum removed from the old underground mine area
was required to be sent for processing to the Cement Plant for the State to be deemed to
have intersected the old underground mine while engaged in “mining.”"’

As a condition for the grant of the mining permit and license for Hideaway Hills, the
South Dakota Department of Water and Natural Resources required that the reclamation
would not be “deemed complete” until the “reclaimed area is capable of withstanding
proper stocking rates for two consecutive years prior to bond release.”’

The State did not fulfill the reclamation conditions of the permit or ARSD § 74:29:07:20(4)
at Hideaway Hills. Further, the State did not secure or seal the underground mine that it
“intersected” as required by ARSD § 74:29:07:17. Rather, the State merely utilized
overburden on the site to fill areas, and contoured and graded the site, then seeded the site. ™!

The State sprayed water from the sewer lagoons adjacent to the Hideaway Hills property

on the fill dirt it used for grading and contouring to keep dust down.>?

The State Off-L.oads the Hazard, I.eaves the Ordinances, And Takes Its Profits.

19.

Approximately a year after mining concluded in Hideaway Hills, and without any

investigation whether the property was sufficiently strong or stable to withstand “proper

2 Exhibit 9, Deposition of John Tinucei, Ph.D. (“Tinucci Dep™, 9:1-13, 83:1-86:5.

30 Exhibit 6A, Mine File ITH 0000637, 0000646, 0000647, 0000782, 0000783, “Proper stocking rates” means, for a
given area, the land must support the number of animals that will improve or maintain the range land. ARSD §
74:29:01:01(80). This was, and currently remains, a regulatory requirement for completion of reclamations to range
land. ARSD § 74:29:07:20(4). SDCL § 45-6-66 rendered the State exempt from fee and surety requirements. The
surety was therefore released in March of 1993, only a year after mining and reclamation was completed, not
because reclamation was finished, but because the law no longer required a security of the State. 7d., Mine File

HH 0000621-623, 0000632.

31 Exhibit 7, Carl Dep, 37:22-39:9.

32 Exhibit 10, Deposition of Vincent Street (“Street Dep™), 6:21-7:9. Exhibit 6A, Mine File HIT 0000624, 0000625,

6
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stocking rates,” the State’s purchasing manager, Vincent Street (“Street™), arranged to have
an appraisal done of the Hideaway Hills property.*?

20. The State did not disclose to the appraisers that there was an underground mine on the
Hideaway Hills property, that a 40 foot deep pit had been filled during reclamation, or that
the reclamation of the properly was not completed in accordance with the mining permit
and South Dakota regulations.’® The Market Value Appraisal recounts that Street informed
the appraisers only that “the land has not been actively worked in the last few years, and
has been reclaimed to environmental standards™® (emphasis added).

21. The Market Value Appraisal determined the “Highest and Best Use™ for the

36 and set the recommended sale price

Hideaway Hills property is as “residential ranchette,
at $81,800.%

22. The Hideaway Hills property was advertised for sale by the State without notice of the
presence of an old underground mine on the property and without specifics as to

reclamation of either the underground mine or the large pit mine area in the southern part

of the property.*®

33 Exhibit 10, Street Dep, 4:7-10; 7:25-8:6.

3 Id, Street Dep, 9:17-10:7.

35 Exhibit 11, Market Value Appraisal, STATE 002399-002435, at STATE 002405,
¥ Id at STATE 002414,

¥ Id at STATE 002421,

38 Exhibit 4, Defendants” Admissions #15. Exhibit 12, Invitation for Bids Stensaas Property, Rapid City Journal,
May 5, 1994, STATE 012007
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23.

24,

25.

26.

27,

The State sold the Hideaway Hills property to Raymond C. Fuss et ux Carol M. Fuss for
$92,154 on June 17, 1994. No restriction was placed in the Warranty Deed regarding
future use or development of the property.*

The Warranty Deed on the Hideaway Hills property transferred from the State on June 17,
1994, reserved to the State all the mineral rights in the property (i.e., the “Mineral
Estate™). !

The State continues to own the Mineral Estate in the Hideaway Hills property to date.*?
The surface estate of Hideaway Hills formerly owned by the State is currently divided into
plats upon which the owners, Plaintiffs and the class members’ houses reside.**

The State of South Dakota sold the Cement Plan and, by constitutional amendment,
deposited the proceeds of the sale into the Cement Plant Trust. SD. Const. Art. 13, § 20.

In 2023, The Cement Plan Trust held $334,445,059.16 in cash and investments. **

. Time Is Up. It Is Not Safe To Live In Hideawav Hills.

25.

The existence of the underground mine was revealed to Plaintiffs and the class members

in a fashion both dramatic and brutal. On April 27, 2020, part of the road and sidewalk on

3 Exthibit 4, Defendants’ Admissions #5.

4 Exhibit 4, Defendants’ Admissions #15. Exhibit 13, Warranty Deed dated June 17, 1994, STATE 002359.
4 Exhibit 4, Defendants’ Admissions #6. Exhibit 13. Exhibit 9, Tinucci Dep 14:7-11.

42 Exhibit 4, Defendants” Admissions #7, #8.

43 Exhibit 1. The yellow line on the map includes the homes to which the motion for partial summary judgment is
made. Homes outside the area of the yellow line are entitled to lateral support from the State, and subject to a
negligence standard.

M https://sdtreasurer. gov/wp-content/uploads/2023/12/ ANNUAL-REPORT-2023-Office-of-the-State-Treasurer pdf.

8
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East Daisy Drive collapsed, taking into the void water, gas and electrical lines with the
concrete and asphalt as they fell.*?

26. Investigators that entered the mine void discovered numerous areas of instability where the
mine roof was collapsing.*

27. Investigation above ground reveals subsidence of streets in the entirety of Hideaway Hills
as depicted in Exhibit 1.

28. Examination of homes reveal evidence of movement and collapse.*®

29. Plaintiffs” geotechnical engineering expert is Brandt D. Lyman (“Lyman™), Western-EGI.

).49

Lyman’s Final Report (“Final Report™).” After substantial investigation and geotechnical

testing of subsurface soils, the Final Report finds the following as to Hideaway Hills:

In its current condition significant and extensive geotechnical
hazards exist throughout the subsurface of Hideaway Hills
Subdivision. These include direct danger of roof collapse of the
abandoned underground mine workings, gypsum karst conditions
being created in the remaining ore body adjacent to the mine
workings, unsuitable fill material consisting of weak, fine-grained
soils and gypsum being used for reclamation of surface mining, lack
of a specification of backfill materials and compaction requirements
to support unrestricted development, and the interaction of natural
and artificial aquifers creating softening and weakening of the
deleterious fill material and mine workings. These conditions pose
an unacceptable risk to homeowners and the public that occupy and
use the subdivision. (emphasis added).*

4 Exhibit 14, Affidavit of Brandt D. Lyman, P.E. (“Lyman Affidavit”) Exhibits C and D.
% Id., Lyman Affidavit, Exhibit D HH 0002418, 0002461, 0004836.

47 Id., Lyman Affidavit, Exhibit C HH 0001786, 0001801, 0001809, Exhibit 1.

48 Exhibit 14, Lyman Affidavit, Exhibit D ITH 0004706, 0008159,

¥ Exhibit 15, Final Report Hideaway Hills Subdivision of Brandt D. Lyman, PE (“Final Report™), HH_0009521-
9754. Exhibit 14, Lyman Affidavit.

¥ Tixhibit 15, Final Report #5 HH_0009525.
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30.

31.

32

Douglas Beahm, PE, PG, (“Beahm™) President of BRS, Inc. was retained to consult with
Western-EGI  and provide peer review of Western-EGI's investigation and
determinations.’! In his Findings and Opinion, Beahm states:

Given the extent of mine-related impacts to the Hideaway Hills

subdivision which are overlain by damage to critical infrastructure,

the subdivision should be vacated to protect the human health and
well-being of the residents.>

There are three different hazards in the subsurface of Hideaway Hills that render the area
too dangerous for Plaintiffs and class members to continue to live there. First, the condition
of the underground mine, which is, and has been, open to the atmosphere has introduced
water into the subsurface.”® This water dissolves the gypsum in the mine’s subsurface
causing formation of caves and the roof of the mine to be increasingly unstable. The Final
Report states, “it is our opinions that abandoned mine workings pose a danger to properties
well beyond their current extents.”>* The Final Report, in particular, reveals that properties
located at 6862 E. Daisy Drive, and 6853, 6879 and 6891 W. Elmwood Drive are at
increased risk of damages from collapsing mine workings.>

Second, sampling of soil found in drilled holes revealed that large areas of the subdivision,
and underneath most of the homes is a subsurface filled with material that consists of

pulverized soft sedimentary rock and gypsum. Testing of samples throughout the

55 Id.

31 Exhibit 16, Findings and Opinions Relating to Hideaway Hills Subdivision of Douglas Beahm, PE, PG
{“Beahm Findings and Opinions™), HH 0012553-12571.

32 Id., Beahm Findings and Opinions #15 I 0012555,
33 Exhibit 15, Final Report IIT_0009530-9532,

3 Jd., Final Report HHIT 009532,

10
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Hideaway Hills subdivision revealed the pulverized fill dirt used by the State in
reclamation contains from approximately 2% to 85% pulverized gypsum (an average of
over 50%), which dissolves with the introduction of water.>® This dynamic de-stabilizes
home foundations, structures, and streets.”’ Moreover, tests conducted by Western-EGI
showed that the fill used to reclaim homes is capable of sudden collapse once the soil is
saturated with water.”® Substantial damages to persons and property could happen at any
time.

33. Finally, the inability of the fill dirt used in reclamation to support any kind of structure has
resulted in serious damage to the sewer pipes in Hideaway Hills. The sewer force main is
threatened by the continued subsidence of the collapse on East Daisy Drive and may spew
sewage into the mine collapse area.”® Water lines in the neighborhood are similarly
impacted and leaking water. It is uncertain water pressure in Hideaway Hills is sufficient
to fight a home fire.®

D. There Can Be No Dispute- The Conditions at Hideawav Hills Are Hazardous

34. Western-EGI  is the only geotechnical engineering firm, and testifying expert
Brandt Lyman is the only geophysical engineer, that has taken an ample statistical
sampling of soils from the subsurface of Hideaway Hills, commencing in 2020 and

continuing through 2024, and tested the samples to determine the nature of the subsurface

%6 Exhibit 13, Final Report. Exhibit 14, Lyman Affidavit.

7 Exhibit 15, Final Report ITH_0009532-9549,

%8 Id., Final Report I 0009548,

% Exhibit 17, Deposition of Patrick Ealy (“Ealy Dep™), 6:6-9:6; 15:10-16:6.
 Exhibit 15, Final Report HH 0009549-9550.

11
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soils, whether the subsurface is likely to collapse or subside, and whether it is capable of
supporting utilities. This litication has been going on for four (4) vears and the State has
conducted no geotechnical studies of the area:

a. The State’s expert, John Tinucci, Ph.D., testified he never visited the site of
Hideaway Hills, and he conducted no soil sampling or testing to determine what
percentage of pulverized gypsum exists in the subsurface soil of Hideaway Hills or
what percentage of gypsum in soils would cause subsidence or collapse.®! Tinucci
testified that he was not sure whether Lyman’s testing methodology was an accurate
way to predict the percentage of gypsum in a sample, but admitted he had not
looked at the scientific literature for that methodology.%?

b. The State’s expert, Robert Barnes (“Barnes™), studied in the area of mining
engineering and has an MBA.®® Barnes testified that the State Cement Plant
required gypsum because it is a retardant in the cement curing process.®* Barnes
testified he visited Hideaway Hills, observed the blocked off area, and saw a “bunch
of places™ where there was settlement of sidewalks and roads. Barnes did not do
any sampling or testing of soils in Hideaway Hills, however.®® Barnes testified,
based upon review of photos of the mine, that the State reclaimed its strip-mined

arcas and the area of the underground mine with overburden and soil the State had

6l Exhibit 9, Tinucci Dep 73:23-25, 91:16-23.

62 Exhibit 9, Tinucci Dep 91:24-92:14,

63 Exhibit 18, Deposition of Robert Barnes (“Barnes Dep™) 5:1-6:16.
8 Id, Barnes Dep 8:19-9:11,

6 1d, 12-25.

12
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66

mined out.®® The State utilized non-engineered fill in its reclamation, so subsidence

of the soils in Hideaway Hill was a “national [sic-meaning “natural”’] occurrence.”’
Barnes testified that the presence of pulverized gypsum in the State’s backfill would
decrease the stability of the backfill.®®

Jesse Broce, Ph.D. (“Broce™) Impact7G, geologist (paleontology), testified to his
observations of sinkholes and subsidence in Hideaway Hills,* and his study of
electric resistivity data in Hideaway Hills.”® However, Impact7G never performed
any drilling for subsurface soil samples,”! and Broce agrees that the kind of testing
he studied personally may be interpreted differently by different experts. Broce
agrees the testing results he studied does not indicate what percentage of pulverized
gypsum might be contained in the subsurface soils of Hideaway Hills.”

Civil Engineer, Leah Berg, (“Berg”) Affordably Creative Engineering Services,”
testified that no geotechnical testing of bore hole samples to determine subsurface

soil conditions was conducted by her team, outside the area of the initial proposed

force main sewer line proposed reroute line, in the years 2020 and 2021." Berg

% Jd., 33:3-23.

57 1d., 38:3-24.

& Id, 39:2-7.

® Exhibit 19, Deposition of Jesse Broce, Impact7G (“Broce Dep™), 17:3-21,

™ 1d., 18:6-20.

LId, 30:9-11.

2 Id, 69:16-70:14, 70:22-25.

7 Exhibit 20, Deposition of Leah Berg, ACES (“Berg Dep™ 3:18-21.

™ Exhibit 20, Berg Dep, 39:1-18.
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agreed that conditions may have changed in the subsurface soils since that time
along the route she tested.”

Karen Brady (“Brady™) appeared for a Section 30(b)(6) deposition on behalf of
RESPEC.” Brady serves as Vice President of Infrastructure (the utility sector) of
RESPEC.” RESPEC was retained by Northdale Sanitary District in 2022 to
evaluate the condition of water and sewer utilities at Hideaway Hills and, later,
discussed a potential “reroute project.””® RESPEC recommended drilling be
conducted to determine the stability of the subsurface at Hideaway Hills.”
RESPEC made three alternative recommendations for rerouting the water and
sewer utilities, but could not determine the best route until soil was evaluated.®
Before RESPEC could proceed with work, however, a dispute arose with Northdale
Sanitary District’s representative concerning the scope of work.®! Ultimately,
RESPEC walked away from its business dealings with Northdale Sanitary
District.¥ Consequently, RESPEC never conducted drilling in Hideaway Hills to

evaluate the ability of the subsurface to support water or sewer utilities.

Bld, 48:7-15.

76 Exhibit 21, Deposition of Karen Brady (“Brady Dep™), 4:23-5:18.

7 ld, 5:22-25.

™ Id., 6:22-7:5, Brady Dep Exhibit 1.

®Id, 8:16-19.
8 1d, 9:10-15.
87d, 19:8-21.

87d,22:7-23.
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f.

Fact witness, Mohamed Ahmed Khalil Aboushanab, Ph.D., (“Dr. Khalil”)
(Geosciences), works as an assistant geoscientist at the Panhandle Research
Extension Center, Scottsbluff, Nebraska.®® Dr. Khalil has worked for over 20 years
with electric resistivity in his environmental and engineering work.® Dr. Khalil
was retained by the Geophysical Engineering Department, Montana Tech
University to conduct an clectric resistivity study of the subsidence at
Hideaway Hills.®® Dr. Khalil was also retained by the Fitzgerald law firm.®
Dr. Khalil conducted no drilling or testing of subsurface soils at Hideaway Hills.®’
Dr. Khalil tried to classify the areas of Hideaway Hills by geotechnical risk, based
upon electric resistivity testing, and concluded all the testing zones “are risky.”*
Dr. Khalil testified that the geotechnical map he developed was not intended to give
information about houses or building.® When confronted with the fact that his
report was winding up in appraisals of homes for sale in Hideaway Hills, Dr. Khalil

testified he was not aware of that, and denied his map was intended for that

purpose.”’® Khalil testified that the hazards in Hideaway Hills “are progressive.”

& Exhibit 22, Deposition of Mohamed Ahmed Khalil Aboushanab, Ph.D. (“Khalil Dep™, 11:2-12:8.

8 Khalil Dep, 13:15-14:9.

8 1d 16:2-18-7.

% Jd, 20:22-21:18.

§1d, 19:15-25,22:3, 23:10-14.

88 Id, Khalil Dep 22:25-24:7. Khalil Dep Exhibit 3

®Jd,24.21-24.

P id, 26:6-27:3.

15

- APPENDIX 64 -



Dr. Khalil testified: “So if you have a stable gypsum this year, 2024—so this

gypsum, after two years or three years will not be stable.”™!

E. The Plaintiffs’ and Class Members Homes are Worthless.

34. When the State left its mining operations in Hideaway Hills, with the underground mine
open to air and water and the fill dirt in the subsurface inundated with pulverized gypsum
that dissolved with every rain and snow, the State doomed the surface estate to subsidence
and collapse.”

35. After a thorough market investigation, Real Estate Expert Craig Steinley (“Steinley™)
produced his Report.”> Steinley determined:

SDCI. § 10-6-104, formerly cited as SD ST§ 10-6-1.3, defines
the terms ‘fair market value’ and ‘full and true value’ as the
price in money that property will bring in a competitive and
open market under all conditions requisite to a fair sale between
a willing buver and a willing seller, each acting prudently and
with full knowledge of the relevant facts, and assuming the
price is not affected by any undue stimulus.

A willing buyer acting prudently and with filll knowledge of the
relevant facts would not purchase a residential property in
Hideaway Hills Subdivision at any price and would instead
choose a reasonable substitute in a competitive alternate
location.”*

36. The Plaintiffs’ and Class Member’s homes are worthless.””

Nid, 27.23-28:2.
2 Id., Exhibit 15, Final Report #1-#5 HH_0009524-9525

3 Exhibit 23, Expert Report of Craig Steinley, MAI, SRA, AI-GRS, AI-RRS (“Steinley Expert Report™).
HH 0010182-10191, 14011-14035, 14167-14192.

# Id , Steinley Expert Report HHIL 0010189 (emphasis added).

5 Exhibit 15, Final Report #5 HIH_0009525. Exhibit 16, Beahm Findings and Opinions #15 HH_0012555.
Exhibit 23, Steinley Expert Report HH_0010189. Steinley testified that the few homes sales that had occurred in
Hideaway Hills since April 27, 2020, were based in party of the electric conductivity map included in Dr. Khalil’s
report that appeared (erroneously) to show the homes were in a geotechnically “safe zone.” HExhibit 24, Deposition
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Respectfully submitted this 27" day of June, 2024.
FOX ROTHSCHILD LLP

/\{wmfap_—)

Kathleen R. Barrow

SD Bar 4414

NE Bar 25152

David G. Crooks , Pro Hac Vice
Saint Ann Court

2501 N. Harwood Street, Suite 1800
Dallas, Texas 75201

Telephone: 972-991-0889
kbarrow(@foxrothschild.com
derooks(@foxrothschild.com
Attorneys for Plaintiffs

THE VITULLO LAW FIRM

Anthony “Lenny” Vitullo
SD Bar 4840

4320 Valley Ridge Road
Dallas, Texas 75220
Telephone: 214-418-0400
Vitullo@vitullolawfirm.com

BEARDSLEY, JENSEN & LEE,
Prof. L.L.C.

Michael S. Beardsley

Matthew J. McIntosh

4200 Beach Drive, Suite 3

P.O. Box 9579

Rapid City, SD 57709
Telephone: 605-721-2800
Facsimile: 605-721-2801
beardsley(@blackhillslaw.com
mmeintoshi@blackhillslaw.com
Local Attorneys for Plaintiff

of Craig Steinley (“Steinley Dep™), 41:18-42:3. Steinley’s emplovees interviewed folks that purchased homes in
Hideaway Hills. Steinley Dep, 48:3-6. Interviews showed that purchasers were not aware of information that would
have given them full knowledge of the conditions of the area where the homes were located. Id., 51:1-24. No home
sales transactions have occurred in Hideaway Hills with a buver fully informed about the conditions of the
subsurface and utility infrastructure. Id, 53:1-14.
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I hereby certify that on this 27th day of June, 2024, the foregoing Statement of Material
Facts was served upon the following counsel of record via the South Dakota efiling system:

Robert B. Anderson

Justin L. Bell

Terra M. Larson

MAY, ADAM, GERDES & THOMPSON LLP
503 South Pierre Street

PO Box 160
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rba@mayadam.net

Jbli@mayadam.net

terra@mayadam.net

Robert L. MORRIS

MORRIS LAW FIRM, PROF. LLC
P. O. Box 370

Belle Fourche, SD 57717
bobmorris(@westriverlaw.com

ATTORNEYS FOR DEFENDANTS

e P 5
Kathleen R. Barrow
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STATE OF SOUTHDAKOTA ) IN CIRCUIT COURT
)SS
COUNTY OF MEADE ) FOURTH JUDICIAL CIRCUIT

ANDREW MORSE and JOHN AND EMILY
CLARKE, for themselves and on behalf of all

similarly situated individuals, 46CIV20-000295
Plaintiffs,
VS. DEFENDANTS® RESPONSE TO
PLAINTIFFS’ STATEMENT OF
STATE OF SOUTH DAKOTA, and/or THE UNDISPUTED MATERIAL FACTS

SOUTH DAKOTA COMMISSION OF
SCHOOL AND PUBLIC LANDS, as
successors of the SOUTH DAKOTA
CEMENT PLANT COMMISSION, and the
SOUTH DAKOTA CEMENT PLANT
TRUST,

Defendants.

COME NOW Defendants by and through their attorneys of record and hereby submit the
following Response to Plaintiffs® Statement of Undisputed Material Facts.

A. The Set Up of Hazardous Conditions At Hideaway Hills-Planting Time Bombs.

RESPONSE: While this is a heading for which no answer is required, Defendants
dispute the same.

1. In or around January 1985, the State Cement Plant ("State") retained Hoskins-
Western-Soderegger, Inc. ("HWS") to perform a gypsum resource study on property
owned by Ed Stensaas. The "Stensaas Property" was comprised of "approximately 45
acres" and "included the Northwest Quarter of Section 8, Township 2 North, Range 7
East."

RESPONSE: Undisputed.
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2. The purpose of the HWS study was to determine the amount of gypsum available to the
State for cement production by the State's Cement Plant.

RESPONSE: Undisputed to the extent, Plaintiffs’ Summary Judgment Exhibit 2 speaks
for itself.

3. To determine the "overburden depths, thickness and preliminary lateral extent of the
gypsum" HWS conducted initial borings in sixteen (16) locations on the Stensaas
Property. Later, an additional compressed air drilling occurred in nineteen (19) locations
to acquire additional information.

RESPONSE: Undisputed to the extent, Plaintiffs’ Summary Judgment Exhibit 2 speaks
for itself.

4. HWS determined the largest deposit of gypsum was located in the southern one-third (1/3)
of the study area on the Stensaas Property.

RESPONSE: Undisputed to the extent, Plaintiffs’ Summary Judgment Exhibit 2 speaks
for itself.

5. However, HWS also found a "substantial amount of gypsum" had been removed from the
study area by "past mining operations." HWS found that outcroppings of gypsum remained
in the northem portion of the studied property, just south of test holes #19 and #20. These
gypsum outcroppings would not require, according to HWS, "a lot of additional work" to
obtain.

RESPONSE: Undisputed to the extent, Plaintiffs’ Summary Judgment Exhibit 2 speaks
for itself.

6. HWS observed "there are a number of sinks along the east side of the old gypsum mining
cut. The sinks are probably formed when the old underground mining ceilings collapse.

RESPONSE: Undisputed to the extent, Plaintiffs’ Summary Judgment Exhibit 2 speaks

2
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for itself.

7. HWS provided the State with a map containing a drawing of where "old mining
excavations" had occurred in the past. The State was aware in 1985, therefore, that an
underground mine existed on the Stensaas property, and that the ceiling of the mine was
subject to collapse.

RESPONSE: As to the portions of this paragraph that cites Plaintiffs’ Summary
Judgment Exhibit 2, undisputed as it speaks for itself. As to the proposition regarding
“the State’s” awareness that an underground mine existed on the Stensaas property, and
the ceiling was subject to collapse, disputed in that Plaintiffs’ Exhibit 2 speaks for itself.

8. HWS estimated recoverable gypsum on the Stensaas property to be 215,000 tons, with
volume of 110,314 cubic yards.

RESPONSE: Undisputed to the extent, Plaintiffs’ Summary Judgment Exhibit 2 speaks
for itself.

9. The State purchased the property that was the subject of the HWS study from Edwin
Stensaas and Johanna Stensaas on July 8, 1985. The legal description of the property
purchased was "Tract 1 of Lot 1, and Lot 3 of the Northeast quarter, less Lot AR and Lot H-1
and Lot 3 of the Northeast quarter, less Lot H-1, all in Section Eight in Township Two
North of Range Seven East of the Black Hills Meridian, Meade County, South Dakota."
("Hideaway Hills).

RESPONSE: Undisputed, except the parenthetical (“Hideaway Hills)” [sic] was not part
of the legal description, as the plat for Hideaway Hills was not approved by Meade
County until 2004, after Larry Fuss and Keith Kuchenbecker sought to develop the
property, and after telling Meade County about the prior mining (including underground

mining). See Defendants’ Exhibits 46 & 115.
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10. On or around June 1, 1985 the State made an application for "Large Scale"
Mining/Milling Permit to the Department of Water and Natural Resources, Exploration
and Mining Program. A map showing the anticipated impacted area was included in the
application. The application was approved (Permit 424 was issued) and, in 1989, the
application was amended to include land just south of the original permit description
owned by Victor and Gladys Pengra. The State mined the Pengra's property under a
lease agreement. Permit 424 was converted to a mining license, License #89-383, when
SDCL § 45-6 was enacted on July 1, 1990.

RESPONSE: Undisputed. See Defendants’ Statement of Undisputed Material Facts
(“Defendants’ SUMF”) 99 17-51 and accompanying exhibits.

11. Most of the State's gypsum mining at Hideaway Hills took place in areas A, B, C,
and D, shown on the hand drawn map contained in the State's files for Permit
424/License 89-383. HWS' report recounts that gypsum deposits in this area were 1
to 22.5 feet thick in this area, but were covered by overburden of depths up to almost
30 feet. The depth of the gypsum required the State to dig a large, deep pit in the
southern area of Hideaway Hills in order to remove the large gypsum deposits in the
A, B, C, and D areas.

RESPONSE: Disputed. All of the State’s gypsum mining took place within the areas with
dashed lines shown on the map as A, B, C, and D (depicted on the side of the map, in the
southern portion of the property) and in areas with less than 30 feet of overburden. See
Plaintiffs’ Summary Judgment Exhibit 2 (discussing overburden depths of 0 to 24 feet

plus and gypsum thickness from 1.5 feet to 22.5 feet)!; Defendants’ Exhibits 23 (maximum

! Defendants® Exhibits 28 and 31 provide a clearer view of the map and test holes.
4
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expected overburden of 24 feet), 24 (overburden variable to 20 feet), and 34 (10 to 15 feet
of overburden). The “almost 30 feet of overburden” referenced above (Plaintiffs’ Exhibit
2, p. GCC 0006) was located at test hole 6, which was never mined by the Cement Plant.
See Defendants’ Exhibits 23, 24, 27, 28, 31, 33, 34, 36-39.

12. The State's mining activities intersected the areas identified by HWS at test holds
#19 and#20 and the old underground mine. Lyle Dennis ("Dennis") worked at the
Hideaway Hills gypsum mine from 1985 to 1992. Dennis testified that he set off six
(6) charges in an area in the vicinity of the old mine (arcund test holes #19 and #20)
to determine if there was gypsum in the area that the State Cement Plan could
utilize.

RESPONSE: Disputed to the extent that it states “the State’s mining activities intersected
areas identified by HWD at test holds [sic] #19 and #20 and the old underground mine.”
It is undisputed that Mr. Dennis blasted in the vicinity of test holes #19 and #20.
Howeyver, it was determined that there was insufficient gypsum to take, so they graded
and contoured the area and left it. Defendants’ Exhibit 30, pp. 22-23; Exhibit 29, pp. 15,
27.

13. Fred Carl ("Carl") was employed with the South Dakota Cement Plan from 1984 to 1993.
Carl testified that the outcroppings of gypsum that were visible in the old mine area around
test holes #19 and #20 were removed by the State's and went into processing at the State
Cement Plant.

RESPONSE: Mr. Carl was the Cement Plant’s environmentalist and did not witness any
blasting or mining in the northern portion of the property. Affidavit of Fred Carl Y 2-6.
Mr. Carl, agreed during deposition questioning that it appeared (“it appears so”) the

Cement Plant took gypsum from outcroppings in the area it blasted (near test holes 19
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and 20). See Id.; Plaintiffs’ Summary Judgment Exhibit 2. Carl possesses no personal
knowledge of whether gypsum was removed from the area and yields specifically to those
who were there during the blasting; i.e. Mr. Dennis who stated the gypsum was not taken
from that area. Id.

14. Hideaway Hills was mined until January 1992. The last mining report shows the State
removed 21,445 tons of gypsum during the final year, had mined 16.5 acres since the
mine's inception and had reclaimed 32 acres. In the aggregate, the State reported it took
135,227.86 tons of gypsum from the land at Hideaway Hills.

RESPONSE: Disputed. Mining was completed in 1991. See Defendants’ SUMF, 99 42-49;

specifically, 9 43, 45 and Defendants’ Exhibits 37-39., Id.

15. The State's mining activities in the blasting areas around test holes #19 and #20 included
the removal of gypsum that was visible from the surface, and the sending of that gypsum
for processing to the Cement Plant. In the opinion of the State's geotechnical expert,
John Tinucci, Ph.D. ("Tinucci"), the gypsum removed from the old underground mine
area was required to be sent for processing to the Cement Plant for the State to be
deemed to have intersected the old underground mine while engaged in "mining."

RESPONSE: Disputed. See response to paragraphs 12 and 13; the gypsum near holes 19
and 20 was not taken to the Cement Plant for processing. Next, test holes 19 and 20 are not
where the underground mine which resulted in the present lawsuit is located, and outside
of the area evacuated by Meade County after the April 27, 2020 sinkhole (hereinafter
“evacuation zone”). A reprint of a portion of Defendants’ Exhibit 32 is set forth below, with

test holes 19 and 20 circled in blue,
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Compare Defendants’ Exhibits 28 & 31 (1987 and 1988 annual mining reports with map

depicting 1985 bore hole locations) with 32 (above) and SUMF 99 28-35 and Plaintiffs’
Summary Judgment Exhibit 2; see also Defendants’ Exhibit 84 (depicting map created by
Plaintiffs with test holes 19 and 20 and home overlays). Finally, Plaintiffs’ expert Lyman
specifically opined that the unground mine at issue in this case is not extending to the north
or the west of the current evacuation zone. Defendants’ Exhibit 17, pp. 126, 131.
Therefore, even if gypsum was taken (which is disputed) from the area of holes 19 and 20,
the disputed mining in that area did not “intersect” the underground mine at issue in this
case.

16. Asa condition for the grant of the mining permit and license for Hideaway Hills, the
South Dakota Department of Water and Natural Resources required that the
reclamation would not be "deemed complete” until the "reclaimed area is capable of
withstanding proper stocking rates for two consecutive years prior to bond release.

RESPONSE: Undisputed to the extent that Plaintiffs’ Summary Judgment Exhibit 6A
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speaks for itself. Again, however, the property was not named Hideaway Hills until it
was platted in 2002, Defendants’ Exhibit 50 & Exhibit 115.

17. The State did not fulfill the reclamation conditions of the permit or ARSD §
74:29:07:20(4) at Hideaway Hills. Further, the State did not secure or seal the
underground mine that it "intersected" as required by ARSD § 74:29:07: 17. Rather,
the State merely utilized overburden on the site to fill areas, and contoured and
graded the site, then seeded the site.

RESPONSE: Disputed. First, as explained in Defendants’ response to Paragraph 15, test
holes 19 and 20 are not where the underground mine is located, and outside of the
evacuation zone. Plaintiffs’ expert Lyman specifically opined that the unground mine at
issue in this case is not extending to the north or the west of the evacuation zone.
Defendants’ Exhibit 17, pp. 126, 131. Therefore, the Cement Plant intersected no
underground mine when it placed the area near test holes 19 and 20.

Next, the Cement Plant did withstand proper stocking rates for two consecutive
years, as set forth in Defendants’ Exhibits 37-39 (noting that hay was cut in 1991 from the
site), and as evidenced by DENR’s release of the site from liability under the mining
license in 1993. Defendants’ Exhibit 40. It was also used by Fuss until 2002 for
pastureland and horse grazing. Defendants’ Exhibit 44, pp. 14-16.

Furthermore, Plaintiffs are citing to the current administrative rules, and have
not provided the Court with the administrative rules with which the Cement Plant was
required to comply when it amended its application in 1989 and became subject to the
administrative rules. It is Plaintiffs’ burden to demonstrate what those rules were and

show the Cement Plant did not comply.
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Notwithstanding the above, South Dakota’s Administrative Rules for mining were
enacted in 1988. Pursuant to the annual mining report from 1987, the Cement Plant
blasted the area of test holes 19 and 20 prior to July 24, 1987. See Defendants’ Exhibit 28.
While Plaintiffs inappropriately cite to the current version of ARSD § 74:29:07:17 (as
opposed to the 1989 version of the administrative rules, which would be the applicable
version), no administrative rules were in place at the time the Cement Plant blasted the
northern portion of the property. As such, Plaintiffs’ accusations pertaining to the rules
for “intersecting” underground mines are inapplicable.

18. The State sprayed water from the sewer lagoons adjacent to the Hideaway Hills
property on the fill dirt it used for grading and contouring to keep dust down.
RESPONSE: Disputed. The Northdale Sanitary District sewage lagoons were located over
what is now Hideaway Hills 2. Compare Defendants’ Exhibit 59 with Defendants’ Exhibit

84. The lagoon had overflowed onto the Cement Plant’s property. Plaintiffs’ Summary
Judgment Exhibit 10, pp. 6-8. Instead of suing the Sanitary District for trespassing, the
Cement Plant permitted the Sanitary District to irrigate the newly-seeded property to

facilitate vegetation growth. See id.

RESPONSE: While this is a heading for which no answer is required, Defendants dispute
the same.
19. Approximately a year after mining concluded in Hideaway Hills, and without
any investigation whether the property was sufficiently strong or stable to
withstand "proper stocking rates," the State's purchasing manager, Vincent Street

("Street"), arranged to have an appraisal done of the Hideaway Hills property.
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RESPONSE: Disputed. The property had been hayed and grazed prior to an appraisal
being performed, and the DENR released the Cement Plant from its permit obligations.
Defendants’ Defendants’ Exhibits 37-39 (noting that hay was cut in 1991 from the site),
and as evidenced by DENR’s release of the site from liability under the mining license in
1993. Defendants’ Exhibit 40; see also Defendants’ Exhibit 44, pp. 14-16. Thereafter,
Larry Fuss leased the property for horse grazing, until 2002. Defendants’ Exhibit 44, pp.
14-16. Furthermore, the Exhibit to which Plaintiffs site does not support the proposition
set forth in this paragraph. It is undisputed, however, that Mr. Street requested an
appraisal, which was required by state law, See Plaintiff’s Summary Judgment Exhibit 10,
pp- 7-8.

20. The State did not disclose to the appraisers that there was an underground mine on the
Hideaway Hills property, that a 40 foot deep pit had been filled during reclamation, or
that the reclamation of the properly was not completed in accordance with the mining
permit and South Dakota regulations. The Market Value Appraisal recounts that Street
informed the appraisers only that "the land has not been actively worked in the last few
years, and has been reclaimed to environmental standards" (emphasis added).

RESPONSE: Disputed. The Exhibits to which Plaintiffs cite do not support the allegations
set forth in this paragraph. Mr. Street did not know if the appraisers possessed
knowledge of underground workings. Plaintiff’s Exhibit 10. There is no reference about
40-foot pits in Plaintiffs’ line of questioning to Street. Id. The appraisal itself, set forth in
both Plaintiffs’ Exhibit 11 and Defendants’ Exhibit 41, speaks for itself, and acknowledges
disclosure of prior mining on the property. Furthermore, the appraiser could have

reviewed both permit applications (1985 and 1989) at the Meade County Register of Deeds

10
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which fully described the Cement Plant’s mining processes. See Defendants’ Exhibits 21
& 35.

21. The Market Value Appraisal determined the "Highest and Best Use" for the Hideaway
Hills property is as "residential ranchette," and set the recommended sale price
at $81,800.

RESPONSE: Undisputed to the extent that Plaintiffs’ Exhibit 11 (Defendants’ Exhibit 41)

speaks for itself. However, the full statement of the evaluation is set forth below:
Buckingham Wood Produces stated that the Northdale development was not
profitable, and no expansion plans of the subdivision are being considered.
Also, the lack of utilities would negate the financial feasibility of any intense
development. In summary, financial feasibility is limited to a residential
ranchette; the previous use prior to the sale of the subject to the State Cement
Plant for gypsum extraction. No other feasible use is noted.

Id at STATE 2414 (emphasis added). The property has been a residential ranchette

since 1900. 7d. at STATE 2411 (describing the Stensaas house and outbuildings as

being constructed in 1900).

Furthermore, the appraisal, page STATE 2405, states that the Cement Plant
purchased the property for $140,000, demonstrating that the prior mining impacted the
market value of the property, given the almost $60,000 loss in market value. See
Plaintiffs’ Exhibit 11, Defendants’ Exhibit 41.

22, The Hideaway Hills property was advertised for sale by the State without notice of the
presence of an old underground mine on the property and without specifics as to
reclamation of either the underground mine or the large pit mine area in the southern
part of the property.

RESPONSE: Undisputed to the extent that the invitation to bid speaks for itself. See

Defendants’ Exhibit 42 (noting that people may contact the Cement Plant with questions

11
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about the property). Furthermore, both Fuss and Kuchenbecker were aware of the
underground mine and the surface mining when they chose to develop the property
around ten years after the Cement Plant’s sale. See Defendants’ Statement of Undisputed
Material Facts 99 68-80 and supporting exhibits.

23. The State sold the Hideaway Hills property to Raymond C. Fuss et ux Carol M. Fuss
for $92,154 on June 17, 1994. No restriction was placed in the Warranty Deed
regarding future use or development of the property.

RESPONSE: Undisputed with clarification. The Cement Plant purchased the property for
$140,000, so it lost approximately $50,000 on the sale. See Plaintiffs’ Exhibit 11&
Defendants’ Exhibit 41, p STATE 2405; see also Defendants’ Exhibit 19 (reflecting the
purchase price of the property from Stensaas’s as $140,000). Undisputed there were no
restrictions placed, but Plaintiffs’ expert, Beahm, explained in his deposition that the
standard in Wyoming is for local government entities to review the viability of a property
for development (See Defendants’ Exhibit 16A, pp. 136-37), which occurred in this
situation. See Defendants’ SUMF 99 79-85 and supporting exhibits.

24, The Warranty Deed on the Hideaway Hills property transferred from the State on
June 17, 1994, reserved to the State all the mineral rights in the property (i.e.,
the "Mineral Estate").

RESPONSE: Undisputed, however, Plaintiffs’ characterization of “mineral estate” is a
legal term, which requires no response and is not set forth in the deed from the Cement
Plant to Fuss.

25, The State continues to own the Mineral Estate in the Hideaway Hills property to date.

RESPONSE: Undisputed in that the State possesses a mineral rights reservation on the

12
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property it sold to Raymond Fuss. Again, Plaintiffs’ characterization of “mineral estate”
is a legal term, which requires no response.

26. The surface estate of Hideaway Hills formerly owned by the State is currently
divided into plats upon which the owners, Plaintiffs and the class members' houses
reside.

RESPONSE: It is undisputed that the Cement Plant sold the property (legally described
above in Paragraph 1) to Raymond Fuss, who in turn transferred it to his son, Larry Fuss.
See Defendants’ SUMF 99 59-60 and accompanying exhibits. Larry Fuss resided on the
land for several years and rented the previously-mined area out for horse grazing. Id.
61-63 and accompanying exhibits. Larry Fuss replatted the property in the mid-1990s
(which changed the legal description) because he received a free house to put on the
property. Id. 9 64-67 and accompanying exhibits. When Keith Kuchenbecker
approached Larry Fuss requesting to develop the property, Kuchenbecker and Fuss
proceeded to replat the property, develop the property, and sell the property to individual
homebuilders for the sale of residential homes. Id. §9 71-85 and accompanying exhibits.
Fuss, Kuchenbecker, the realtor who sold the homes, and all homebuilders were made
aware that the Cement Plant surface mined the property and that there was an
underground mine on the property. Id 494 68-129 and accompanying exhibits. Itis
undisputed that some, but not all, of the class members now reside in the homes in
Hideaway Hills. Defendants’ Exhibit 65; Defendants’ Exhibit 48, pp 115-17.

27. The State of South Dakota sold the Cement Plan and, by constitutional
amendment, deposited the proceeds of the sale into the Cement Plant Trust. SD.

Const. Art. 13, § 20. In 2023, The Cement Plan Trust held $334,445,059.16 in cash
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and investments.

RESPONSE: Undisputed. However, see Part V of Defendants’ Brief Supporting Motion

for Summary Judgment.

C. Time Is Up. It Is Not Safe To Live In Hid Hill

RESPONSE: While this is a heading for which no answer is required, Defendants deny
the same.

25. [sic] The existence of the underground mine was revealed to Plaintiffs and the class
members in a fashion both dramatic and brutal. On April 27, 2020, part ofthe road
and sidewalk on East Daisy Drive collapsed, taking into the void water, gas and
electrical lines with the concrete and asphalt as they fell.

RESPONSE: Undisputed that on April 27, 2020 a sinkhole formed over the road and
sidewalk along East Daisy Drive, which broke utility lines as well. Similar sinkholes had
been forming over the years along East Daisy Drive starting as early as 2004 when Keith
Kuchenbecker’s scraper fell into a fifty-foot cavern when he was scraping the road that
would become East Daisy Drive. See Defendants’ SUMF 99 93-104 and accompanying
exhibits.

26.Investigators that entered the mine void discovered numerous areas of instability where
the mine roof was collapsing.

RESPONSE: Undisputed, but not material.

27. Investigation above ground reveals subsidence of streets in the entirety of Hideaway
Hills as depicted in Exhibit 1.

RESPONSE: Disputed to the extent this is a very broad assertion, with ambiguity

regarding the author’s use and definition of the term “subsidence.” It is disputed that the
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Cement Plant’s mining operations are the cause of the streets’ damages. Leah Berg
explained in her deposition that roads are subject to ongoing maintenance. She had been
hired to perform road maintenance services in 2020, prior to the sinkhole, and did
complete the project for which she was hired, but the Northdale Sanitary District stopped
doing road maintenance in Hideaway Hills when it chose to fire Berg. Defendants’
Exhibit 93, pp. 32-33. Additionally, a drive around the Northdale Subdivision, which was
built before the Cement Plant purchased the property and also part of the Northdale
Sanitary District, reveals nearly identical issues with those streets.

28. Examination of homes reveal evidence of movement and collapse.
RESPONSE: Defendants are unable to adequately respond to “Examination of homes
reveal evidence of movement and collapse” as they are unsure what homes to which
Plaintiffs are referring. However, with regard to the term collapse, Plaintiffs’ expert
clarified the definition of collapse as settlement and heaving of .9 inches to one inch
annually, depending on the moisture in the soil. Defendants’ SUMF 9 161; Defendants’
Exhibit 17 p. 185. Howeyver, it is undisputed that some but not all homes in the Hideaway

Hills Subdivision are experiencing settlement in varying degrees, but causation is disputed.

[Remainder of page intentionally left blank]
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DEFENDANTS’ GENERAL OBJECTION AS TO THE REMAINING PARAGRAPHS

The remaining paragraphs set forth opinions from Plaintiffs’ experts, which are not
facts. Many rely upon Plaintiffs’ expert reports which are inadmissible hearsay. These
opinions are disputed and, in many cases, have been contradicted by Plaintiffs’ experts’
testimony during Defendants’ depositions of them. The following paragraphs are not
material to either summary judgment motion, because they neither prove nor disprove
causation. As such, Defendants set forth a general objection as to the remaining
paragraphs, as inappropriate use of opinions disguised as alleged material facts for
summary judgment.

29. Plaintiffs' geotechnical engineering expert is Brandt D. Lyman ("Lyman"), Western-EGL
Lyman's Final Report ("Final Report"). After substantial investigation and geotechnical
testing of subsurface soils, the Final Report finds the following as to Hideaway Hills:

In its current condition significant and extensive geotechnical

hazards exist throughout the subsurface of Hideaway Hills

Subdivision. These include direct danger of roof collapse of the

abandoned underground mine workings, gypsum karst conditions

being created in the remaining ore body adjacent to the mine

workings, unsuitable fill material consisting of weak, fine-grained

soils and gypsum being used for reclamation of surface mining,

lack of a specification of backfill materials and compaction

requirements to support unrestricted development, and the

interaction of natural and artificial aquifers creating softening and

weakening of the deleterious fill material and mine workings.

These conditions pose an unacceptable risk to homeowners and

the public that occupy and use the subdivision. (emphasis added).
RESPONSE: The fact that Plaintiffs’ expert made the above opinion is undisputed. The
specifics of the opinion, however, are disputed. This is an opinion set forth without

specific facts. Regarding the underground mine, Lyman admitted that it does not extend

west or north from the current evacuation zone, and as (somewhat) alluded to below, may

16

Filed: 7/29/2024 2:12 PM CST Meade County, South Dakota 46CIV20-000295
- APPENDIX 83 -



only pose a risk to four other houses. Defendants’ Exhibit 17, pp. 126, 131. As to the
alleged fill material, Llyman, as set forth in Dr. Tinueci’s opinion (and Defendants’ Brief
Supporting Motion for Summary Judgment) has failed to accurately identify fill material,
at times changing his opinion as to what does or what does not constitute fill material.
Defendants’ Exhibit 116. Furthermore, based on the email sent by Patrick Ealy to all
parties in the lawsuit following his apparent displeasure with Plaintiffs’ counsel allegedly
colluding, it appears that Plaintiffs had spelunker, Nicholas Anderson, identifying core
samples as “fill material” from core samples retrieved through techniques that require
soil to be broken up before a sample can be taken. Defendants’ Exhibit 110. While this
was during the 2024 boring, it casts doubt on the legitimacy of any of the “fill”
classifications set forth by Plaintiffs’ experts; especially given Lyman’s absence from
other drilling surveys. See Defendants’ Exhibit 17A, p. 85. While Lyman claims he can
identify fill versus natural weathered soil, he and his company failed to take “control”
samples of areas that were undisputably not mined for comparison. See Defendants’
Exhibit 80. Though they technically did take “control” samples, as samples such as bore
holes: 23-1015 and 23-1014 were undisputably not touched by the Cement Plant, even
though Lyman is still identifying those samples as fill. See Defendants’ Exhibits 80 and
17A, pp. 112-113. Defendants’ have much more to dispute about Lyman’s opinions and
will reserve the same for trial, if necessary.

30. Douglas Beahm, PE, PG, ("Beahm") President of BRS, Inc. was retained to consult

with Western-EGI and provide peer review of Western-EGI's investigation and

determination. In his Findings and Opinion, Beahm states:
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Given the extent of mine-related impacts to the Hideaway Hills

subdivision which are overlain by damage to critical

infrastructure, the subdivision should be vacated to protect the

human health and well-being of the residents.
RESPONSE: Disputed and this is an opinion from someone who peer reviewed Plaintiffs’
other expert materials with very little, if any, effort in actually confirming accuracy. To
demonstrate how little effort Beahm put into making his opinion, Beahm put together a
timeline (which he placed in his expert report, but when examined during depositions,
alleged it was really only for his own reference [Defendants® Exhibit 16A, p. 80]) stating
that the Dakota Plaster possessed a pit and underground mine from 1911 to 1939.
Plaintiffs’ Exhibit 16, p. HH12558; see also Defendants’ Exhibit 16A, p. 23. The bates
stamp he references as support that Dakota Plaster performed underground mining from
1911 to 1939 is a picture of an old wooden structure. Defendants’ Exhibit 16A, pp. 23-24,
31-32 & Exhibit 118. To support in his timeline that the Cement Plant performed
underground mining and mined the property from 1968 to 1975, which he later retracted
in his deposition, Beahm referenced aerial photographs of the property from 1968, 1971,
1972, and 1975, where he alleged there was evidence of mining and potential underground
mine openings. Defendants’ Exhibit 16A, p. 73. He later admitted the pictures had no
support for the proposition the State did any mining, and stated he relied upon spelunker
Anderson’s research. Defendants’ Exhibit 16, p. 76-77. When posed with every authority
spelunker Anderson cited in support that the State allegedly mined (surface or
underground) between 1968 and 1975, he admitted there was no evidence of the same.
Defendants’ Exhibit 16, p. 70. When questioned whether what he identified in aerial

photographs as mining was actually Victor Pengra’s house, and Stensaas’s calf shelter, he

eventually admitted that they were, in fact not mines and were a calf shelter and Pengra’s
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house. Defendants’ Exhibit 16, pp. 76-80, 121-22. He also stated that if Hideaway Hills
had never been developed there would not be a lawsuit. Exhibit 16A, pp. 125-26. As with
Lyman’s opinions, Defendants’ have much more to dispute about Beahm’s “opinions” and
will reserve the same for trial, if necessary.

31. There are three different hazards in the subsurface of Hideaway Hills that render the
area too dangerous for Plaintiffs and class members to continue to live there. First, the
condition of the underground mine, which is, and has been, open to the atmosphere has
introduced water into the subsurface. This water dissolves the gypsum in the mine's
subsurface causing formation of caves and the roof of the mine to be increasingly
unstable. The Final Report states, "it is our opinions that abandoned mine workings
pose a danger to properties well beyond their current extents. " The Final Report, in
particular, reveals that properties located at 6862 E. Daisy Drive, and 6853, 6879 and
6891 W. Elmwood Drive are at increased risk of damages from collapsing mine
workings.

RESPONSE: Disputed. Class members (other than the evacuation zone) have been living
there, continue to live there, and will undoubtedly continue to live there even if Plaintiffs
prevail, It is undisputed that it is too dangerous for people to reside in houses in the
evacuation zone. Plaintiffs have provided no evidence that 6862 E. Daisy Drive, and 6853,
6879 and 6891 W. Elmwood Drive. Importantly, Lyman admitted that the underground
mine is not expanding to the west or north. Exhibit 17, p 131. In other words, houses to
the west of East Daisy drive and north of the current mapped sinkhole are not at risk due
to the underground mine. 7d As with the above paragraphs, Defendants’ have much

more to dispute about Beahm’s “opinions” and will reserve the same for trial, if necessary,
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or supplement if the Court requires.

32. Second, sampling of soil found in drilled holes revealed that large arecas of the
subdivision, and underneath most of the homes is a subsurface filled with material that
consists of pulverized soft sedimentary rock and gypsum. Testing of samples
throughout the Hideaway Hills subdivision revealed the pulverized fill dirt used by the
State in reclamation contains from approximately 2% to 85% pulverized gypsum (an
average of over 50%), which dissolves with the introduction of water. This dynamic
de-stabilizes home foundations, structures, and streets. Moreover, tests conducted by
Western-EGI showed that the fill used to reclaim homes is capable of sudden collapse
once the soil is saturated with water. Substantial damages to persons and property
could happen at any time.

RESPONSE: Disputed. Preliminarily, Lyman admitted he did not know where the
Cement Plant mined and where past mining operations mined. Defendants’ Exhibit 17A,
pp- 169, lines 18-25, 170. Lyman further used bore samples from areas outside of the
permit area in determining the “average gypsum percentage”; some of the highest
concentrations of which were outside of the permit area. Defendants’ Exhibit 17, pp 161-
68; Defendants’ Exhibit 17A, p. 169. Lyman agrees that there is no evidence that the
Cement Plant mined outside of its permit area. Id p. 141. Therefore, regardless of
whether the “pulverized gypsum percentage” is 2% or 85% Plaintiffs cannot attribute the
percentages to the Defendants. This is especially true given the issues Plaintiffs have had
with identifying whether given samples are fill placed by mining operations (the Cement
Plant or others) or weathered soil, as well as the issues with non-expert identification

covered up with a Professional Engineer’s stamp on the reports. See Defendants’ Exhibit
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116.

Finally, the collapse conditions referenced by Lyman as settlement and heaving of
.9 inches to one inch annually, depending on the moisture in the soil. Defendants’ Exhibit
17, p. 185. Referring to such as “substantial damages to persons or property” that could
happen anytime is hyperbole.

33. Finally, the inability of the fill dirt used in reclamation to support any kind of structure
has resulted in serious damage to the sewer pipes in Hideaway Hills. The sewer force
main is threatened by the continued subsidence of the collapse on East Daisy Drive and
may spew sewage into the mine collapse area. Water lines in the neighborhood are
similarly impacted and leaking water. It is uncertain water pressure in Hideaway Hills
is sufficient to fight a home fire.

RESPONSE: Disputed. See Defendants’ Statement of Additional Material Facts in its

entirety.

RESPONSE: While this is a heading for which no answer is required, Defendants dispute
the same.

34. Western-EGI is the only geotechnical engineering firm, and testifying expert Brandt
Lyman is the only geophysical engineer, that has taken an ample statistical sampling of
soils from the subsurface of Hideaway Hills, commencing in 2020 and continuing
through 2024, and tested the samples to determine the nature of the subsurface soils,
whether the subsurface is likely to collapse or subside, and whether it is capable of
supporting utilities. This litigation has been going on for four (4) years and the State

has conducted no geotechnical studies of the area:
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RESPONSE: Disputed. Specifically with regard to Plaintiffs’ argument regarding

utilities, it is important to understand the current situation of the Northdale Sanitary

District in this matter.

As such, the following are additional responsive facts (hereinafter referred to as

“Responsive Facts” followed by paragraph number in later citations and responsive

briefing) in dispute of Plaintiffs’ Statement of Undisputed Material Facts:

1.

The Northdale Sanitary District encompasses the Northdale Subdivision, Hideaway
Hills 1, and Hideaway Hills 2. Exhibit 59; Exhibit 98, p. 40.

Its wells also service a trailer park located to the south of the Northdale Subdivision.
Exhibit 52, p 45.

The Sanitary District is a governmental entity formed pursuant to SDCL ch. 34A-5
Pursuant to State law, a Sanitary District’s governing structure is in the form of a
Board of Trustees composed of elected residents within the district’s boundaries.
SDCL § 34A-5-14.1.

After the 2020 sinkhole appeared the Sanitary District, which is alse in charge of
road maintenance and construction within its boundaries, started the process of
seeking funding for the rerouting of utility lines, and specifically the force main
located above the underground mine. Exhibit 93, pp. 7, 10-11.

Sewage from the homes is pumped through force main into the lift station located
north of Hideaway Hills, which in turn is pumped to Rapid City. Exhibit 93, p. 8.
If the force main collapses into the mine, potentially sewage from all of the homes in

the development could end up in the mine. 7d. p. 10.
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8. The Sanitary District hired Leah Berg, and engineer with ACES who was already
contracted for the District’s road projects, to work on a plan to reroute the utility
lines away from the underground mine, and to allow the lines to loop, which had
been prevented by the collapse and subsequent closure of some of the lines over the
underground mine. Exhibit 93, 7-11.

9. Berg provided a preliminary engineering proposal to the Sanitary District which
would have looped the utilities along Interstate 90. Exhibit 94.

10. The recommendation was made after AET drilled several test holes, first at a depth
of ten feet, then (after the Board requested) at a depth of fifty feet or confirmed
bedrock, along the proposed route location and found the soil acceptable for utility
installation. Exhibit 93, pp. 20-21; Exhibit 95; Exhibit 96.

11. The South Dakota Department of Transportation had also drilled test holes in the
same area to determine whether or not the underground mine extended onto the
Interstate right-of-way and it found no voids. Exhibit 97.

12. The preliminary engineering report was needed by the District to apply for and
secure a loan from the State of South Dakota. Exhibit 93, p. 11.

13. Berg presented her preliminary report to the Board and the Board voted to move
forward with securing funding from the loan program in September of 2020.
Exhibit 93, p. 18.

14. However, in the months that followed receiving the loan approval, numerous
members of the class action and plaintiffs in the Adamson lawsuit (who have now

opted into the present lawsuit) started attended the Sanitary District meetings and
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complaining about the proposal feeling it was not thorough enough. Exhibit 93, pp.
27-28.

15. One resident, specifically, Stephany Fischer, told Berg that she did not want to
reroute to move forward because the lawsuit was going to pay for everyone’s houses,
and she didn’t feel that the District should waste the money to reroute. Exhibit 93,
pp- 27-28.

16. As a result of the complaints the Board of Trustees resigned and a special election
was held, which elected Randy Janssen, Lesa Sumners and Stephany Fischer; all of
whom reside in Hideaway Hills 1 or 2 and all of whom were clients of John
Fitzgerald, but are now? opted into the present lawsuit. Exhibit 98, pp. 30-31, 38-39;
see also Exhibit 93, p. 28-29.

17. Shortly after the new board was established, the Board fired Leah Berg and hired
Patrick Ealy as a consultant. Exhibit 98 pp. 30-31, 38-39.

18. Up until a month before he was hired, Ealy had been a paralegal for John
Fitzgerald. Exhibit 98, p. 28.

19. Around the same time, the law firm representing the Sanitary District, Clayborne,
Loos & Sabers, LLP, resigned from its representation of the District.

20. Following the special election, the Board hired RESPEC, a geological consulting
firm, to perform an analysis on potential utility rerouting using materials from as to
Dr. Khalil, who is an expert in Fitzgerald’s, Adamson lawsuit. Exhibit 98, pp. 33,

43.

2 Randy Janssen is deceased, but his widow is a class member.

24

Filed: 7/29/2024 2:12 PM CST Meade County, South Dakota 46CIV20-000295
- APPENDIX 91 -



21. RESPEC provided multiple options for rerouting of the utility lines (including a
reroute along Daisy Drive) and suggested installing a water monitoring system for
potential leaks in the existing lines. Exhibit 99.

22, RESPEC’s phase one report focused on providing locations to reroute the force
main, including along the Interstate, along Meadow Rose Land, and along Daisy
Drive. Its report stated in phase two it would provide a drilling plans to assess
stability after the Sanitary District decided upon a reroute. Id.

23. RESPEC’s phase two, however, did not include drilling plans. Instead it focused on
inspecting the sewer lines within the Sanitary District. Exhibit 100.

24. While RESPEC found several areas that required attention in Hideaway Hills its
recommendation was to replace the sewer lines in Northdale between manhole ES
and E9, most of which is outside of the class action boundary and given the ages of
the homes and aerial maps from 19803, were installed prior to the Cement Plant
mining their property. Compare Exhibit 100, p.3; with p. 5 (showing locations of MH
ES through E9) and Exhibit 101 (showing aerial view of location on May 8, 1980
with street installed in same location).

25. Brandon Powles, who serviced the water for the Sanitary District until he resigned
in 2023, explained that the pipes in the Northdale Subdivision are worse than
Hideaway Hills because are older than Hideaway Hills and installed using recalled
material, which has led to a bunch of leaks. Exhibit 52, p 55.

26. Powles, who services around twenty-five water user districts in the Black Hills,

further explained that the water loss numbers by the Northdale Sanitary District

3 The street was installed. As such it follows that utilities would have been installed as well,
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are actually less than in some of the districts he services, and not even the worst one
he services. That honor went to Carriage Hills. Exhibit 52, p.p 54-55, 57, 74-75.

27. In December of 2023, Ealy reached out to Impact7G seeking various services,
including creating a 3D map of underground resistivity analysis readings performed
by Dr. Mohamed Khalil, who was also an expert hired by John Fitzgerald in the
Adamson case and who is also retained by the Sanitary District. Exhibit 102.

28. Ealy believed the resistivity analysis demonstrated underground voids in areas
other than the mapped underground mine* and Ealy wanted 3D renderings for
press conferences he was planning to call when the Sanitary District announced it
was abandoning the utility lines in Hideaway Hills. Exhibit 102; Exhibit 103, pp. 38-
39.

29. RESPEC continued to attempt to work with the Sanitary District, through Ealy, to
perform drilling to determine the potential locations for the utility reroute. Exhibit
104, Exhibit 105, pp. 10-11.

30. However, each time RESPEC attempted to schedule drilling or proposed drilling
locations, Ealy would either fail to respond or would provide RESPEC with
proposed drilling locations that had nothing to do with potential reroute locations.

Exhibit 105, pp. 10-14; Exhibit 104.

4 Resistivity analysis is a process which measures a material’s electrical resistance, or how it
resists electric current. Khalil performed resistivity analysis throughout Hideaway Hills and
believed he found several voids due to levels of resistivity he allegedly found in the area.
However, resistivity testing requires confirmation through drilling. For instance, the DOT
first performed resistivity testing prior to drilling along the interstate and drilled in areas
that revealed potential voids. See supra Responsive Facts § 11; Exhibit 97, pp STATE 5875-
81. When the DOT drilled it determined the potential voids were solid gypsum, which creates
similar readings as a void would. Id.
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31. RESPEC felt that Ealy was more interested in evaluating the ground conditions
under the homes and helping the lawsuit than he was in finding a viable reroute for
the utility lines. Exhibit 105, pp. 12-14, 19.

32, Ealy later hired the subcontractor, Dakota Testing and Engineering, that RESPEC
was planning to use to drill bore holes for its reroute viability study, to drill holes in
areas where Khalil’s resistivity analysis suggested potential voids. Exhibit 106, pp. 8,
17-19, 23. Dakota Testing was originally set to drill twenty-five holes throughout
Hideaway Hills and Hideaway Hills 2 (Exhibit 107), but after it had drilled twelve
holes and did not find the voids that the resistivity analysis suggested were present,
Ealy stopped the drilling operation. Exhibit 106, pp. 8, 17, 23-24 & Exhibit 108.

33. Dakota Testing was told by Ealy that its sole purpose for drilling was to find mine
shafts and voids for the purpose of condemning the neighborhood instead of fixing
the utilities. Exhibit 106, pp. 8,17-19, 23

34. When RESPEC learned that Ealy had drilled without their involvement, RESPEC
resigned from assisting the Sanitary District. Exhibit 105, pp. 16, 19-20.

35. RESPEC felt the Sanitary District did not want to fix the sewer lines and therefore
it was no longer interested in working with the Sanitary District. Exhibit 105, pp.
16-17, 19-20.

36. By February of 2024, the Board was running into a March 1, 2024 deadline to
provide the State with final construction documents to ensure continued loan
availability for the reroute project. Exhibit 93, p. 29.

37. It reached out to Berg seeking a proposal to submit to the State for continued

funding. Berg responded to the Board’s inquiry with a willingness to submit a
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proposal for the reroute agreeing to have it completed by the March 1, 2024
deadline. Exhibit 93, pp. 29-30; Exhibit 113.

38. Berg did not hear back from the Board. Exhibit 93, pp. 29-30.

39, Stephany Fischer wrote the South Dakota Department of Agriculture and Natural
Resources on March 15, 2024, requesting that it de-obligate the loan funds the
Board had secured in 2020. Exhibit 114.

40. Following RESPEC resigning, Ealy requested Impact7G to give an informational
presentation at a Sanitary District meeting to residents of Hideaway Hills. Exhibit
103, p. 23; Exhibit 109.

41. Jesse Broce, a geologist, presented in Mid-March of 2024. Exhibit 103, p. 23.

42, Broce’s presentation centered on the resistivity analysis performed by Khalil and
Impact7G’s 3D modeling of it. Exhibit 103, pp. 27-28.

43. However, while Broce did feel that the ground around Hideaway Hills would
continue to gradually shift, like it had been for years, he did not believe based on the
analysis that there were voids anywhere but around the evacuation area, and he told
the residents the same. Exhibit 103, p. 39-40, 50.

44, Broce also suggested that a utility reroute was viable and that the Board should look
at relocating the force main away from the gypsum beds which encompassed a large
part of Hideaway Hills. Exhibit 103, pp. 42-43.

45, Broce suggested the Sanitary District should reroute along the west, where the
railroad was located. Exhibit 103, pp. 42-43.

46. Impact7G was no longer working for the Sanitary District when Broce was deposed

on June 3, 2024, Exhibit 103, p. 54.
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47. On May 30, 2024, Ealy sent an email to all parties accusing Plaintiff’s attorneys of
colluding to condemn the utility lines, after he had apparently reviewed the
information provided to the Sanitary District by Western EGI, the Plaintiffs’
engineering expert, and found it lacking, Exhibit 110, The email contained
recordings of part of a conversation Ealy had with Kathleen Barrow and David
Crooks in February of 2024. Id.; Exhibit 111 (the applicable recording). The
applicable portion of the recordings stated as follows:

Barrow: We need the board to say to you, “Yes, we want you to pursue
RESPEC interacting with Western . . .”

Crooks: EGI

Barrow: ¢ ..EGI to determine whether an evacuation order should be
issued.” That’s all we need.

Ealy: And that call’s going to be tomorrow at 10 a.m.

Barrow: Okay, once that happens, we can pull RESPEC and EGI
together. We’ll come up with some sort of agreement that
protects the lawsuit and it’ll happen, because Brandt’s [Lyman]
ready. So he will give to RESPEC and RESPEC will give to him
. . . and they’ll come to a mutual notice of some sort.

Ealy: My only concern and hesitation with that is obviously they are
retained by you as your expert. RESPEC is retained by
Northdale as a nonparty. So if we start mixing experts....It’s
as bad enough that we hired Mohamed [Khalil].

Barrow: We’re not mixing experts. We’re going to share ...

Crooks: We’re providing some information to you under confidentiality.

Barrow: For the health and safety of the people in the neighborhood,

that’s it.
Ealy: I think that’s the way to sell it. It makes a lot of sense.
Barrow: No it’s actually what we plan on having it happen.
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Crooks: It’s the only way we can do it.

Barrow: And what will happen is we’re gonna . . . and we’re gonna let
Northdale issue whatever, but we’re also going to take a joint,
there will be a joint statement to the DANR to EPA to the Clean
Water Act people.

Ealy: No, we’re gonna call a press conference out there. We’re gonna
have Kristi Noem and everybody come to town.

Barrow: Okay, that’s fine.

Ealy: It’s gonna to be a full-on evacuation. It’s gonna be Stephany
Fischer and I at the microphone saying “Here’s what we found.
Here’s what the experts are telling us.” Then Todd Kepler,
CEO of RESPEC’s gonna take fifteen minutes and I’ll take

fifteen....

Barrow: Western EGI may not want its name in that, but it will provide
the data.

Ealy: A little bit of press never hurt anybody. That’s how you grow a
company.

Crooks: We just don’t want to be accused of colluding with you. And

they’re gonna say you’re part of Fitzgerald and ....

Barrow: The State is going to look at it as something we did to try to lock
in our lawsuit. They’ve already said that.

Ealy: That’s why we need to be careful with the experts.

Barrow: That’s what I’m saying. And we’ve already said that they’ve
already said that they don’t believe that there’s anything wrong
with these utilities.

Crooks: Yeah they said of course they’re gonna condemn because the
people on the board of Fitzgerald’s clients.

Ealy: Which makes no difference if their Fitgerald clients or your
clients. They all got a finger in the game.

Crooks: We’re fully aware. We’re fully aware. So does the state.

Barrow: We’ll come to agreements about how its [inaudible] and this and

that. Brandt and Rob at Western believe that they have an
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ethical obligation to do something. So we’re gonna do
something. We’re not saying what that thing or what that result
is, right?

Ealy: Yeah, let RESPEC through ... Same thing with us. There’s no
correspondence between me and RESPEC saying “Hey, this is
the conclusion you need to arrive at.”

Barrow: Yes.

Ealy: That would be really horrible.

Barrow: Okay.

Exhibit 111.

48.

49,

50.

Berg was deposed in May of 2024 and continues to believe that the original planned
reroute location is a viable option for rerouting the utilities and she believes the
reroute could be performed in less than six months. Exhibit 93, pp. 17-18.

Berg, additionally, believes the issues the Sanitary District is seeing with their
sewers sagging and potential leaks are all part of ongoing maintenance. Exhibit 93,
Pp- 31-33. Berg explained that any system is open for the potential of sagging, joint
separation, and cracking of pipes, stating “it’s nothing that you can just put in there
and put in place, put in the ground and walk away from. Just like the roads, their
maintenance program that we were working on, the sewer needs to be inspected on
a routine basis.” Id. pp. 31-32.

As of May 29, 2024, the Sanitary District has placed the reroute project on an
indefinite hold, because its members still allege, based on Khalil’s resistivity analysis
(despite the bore holing operation showing otherwise and their own consultant’s
opinion), that voids are located along the Interstate 90 reroute location. Exhibit 112,

pp. 10-12.
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51. The Sanitary District Board additionally confirmed that Fox Rothschild had been
encouraging them to condemn/vacate the utility lines in Hideaway Hills. Exhibit
112, pp. 8-10.
FURTHER RESPONSE TO PLAINTIFFS' PARAGRAPH 34: Disputed, AET took sampling,
as did Dakota Testing and Engineering. See Responsive Facts 9 10-11, 32-33 and
accompanying exhibits. RESPEC wanted to take samples, but refused to work with the
Northdale Sanitary District after it became apparent that the District was seeking to help
the lawsuit as opposed to fixing their sewer issues. Responsive Facts 9 29-35, 47 and
accompanying exhibits. Plaintiffs have the burden in this matter. It is not Defendants’
burden.
a. The State's expert, John Tinucci, Ph.D., testified he never visited the site of
Hideaway Hills, and he conducted no soil sampling or testing to determine
what percentage of pulverized gypsum exists in the subsurface soil of Hideaway
Hills or what percentage of gypsum in soils would cause subsidence or
collapse. Tinucci testified that he was not sure whether Lyman's testing
methodology was an accurate way to predict the percentage of gypsumin a
sample, but admitted he had not looked at the scientific literature for that
methodology.
RESPONSE: Undisputed but not material that Dr. Tinucci did not conduct soil sampling,
but he did thoroughly criticize Lyman’s sampling and the same is set forth in Defendants’
Exhibit 116. It is further undisputed but not material that Dr. Tinucci did not review
literature regarding gypsum content, because while Plaintiffs may believe that the gypsum
content in soil on which they cannot tell if the Cement Plant mined or not is important,

Dr. Tinucci chose to focus on dispositive matters. See id.
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b. The State's expert, Robert Barnes ("Barmes"), studied in the area of mining
engincering and has an MBA. Barnes testified that the State Cement Plant
required gypsum because it is a retardant in the cement curing process. Barnes
testified he visited Hideaway Hills, observed the blocked off area, and saw a
"bunch of places" where there was settlement of sidewalks and roads. Barnes
did not do any sampling or testing of soils in Hideaway Hills, however. Barnes
testified, based upon review of photos of the mine, that the State reclaimed its
strip-mined areas and the area of the underground mine with overburden and soil
the State had mined out. The State utilized non-engineered fill in its reclamation,
so subsidence of the soils in Hideaway Hill was a "national [sic-meaning
"natural"] occurrence. Barnes testified that the presence of pulverized gypsum
in the State's backfill would decrease the stability of the backfill.

RESPONSE: Disputed to the extent that Plaintiffs’ Exhibit 18 speaks for itself. Barnes’
actual opinions are set forth in Defendants’ Exhibit 117,

c. Jesse Broce, Ph.D. ("Broce") Impact7G, geologist (paleontology), testified to
his observations of sinkholes and subsidence in Hideaway Hills, and his study
of electric resistivity data in Hideaway Hills. However, Impact7G never
performed any drilling for subsurface soil samples, and Broce agrees that the
kind of testing he studied personally may be interpreted differently by different
experts. Broce agrees the testing results he studied does not indicate what
percentage of pulverized gypsum might be contained in the subsurface soils of

Hideaway Hills.
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RESPONSE: Undisputed, but not material, that upon cross examination in his deposition
Broce stated the above. Broce also stated that he believed that there was a viable reroute
option for the sewer force main. Responsive Facts § 44 and accompanying exhibit. Broce
also stated that he did not believe the conditions in Hideaway Hills were as catastrophic as
Plaintiffs are making them out to be. Responsive Facts 4 43 and accompanying exhibit.

d. Civil Engineer, Leah Berg, ("Berg") Affordably Creative Engineering Services,
testified that no geotechnical testing of bore hole samples to determine
subsurface soil conditions was conducted by her team, outside the area of the
initial proposed force main sewer line proposed reroute line, in the years 2020
and 2021. Berg agreed that conditions may have changed in the subsurface soils
since that time along the route she tested.

RESPONSE: Undisputed, but not material, that upon cross examination in her deposition
Berg stated the above. However, this fact is confusing without context. Berg with AET
performed boring along a proposed reroute plan next to Interstate 90 and down to West
Elmwood Drive. Responsive Facts § 10 and accompanying exhibits. AET first bored at
locations of 10 feet, and then they bored in the same locations down to 50 feet or
confirmed bedrock. The proposed reroute location was viable to reroute the sewer force
main. Id.

e. Karen Brady ("Brady") appeared for a Section 30(b)(6) deposition on behalf of
RESPEC. Brady serves as Vice President of Infrastructure (the utility sector) of
RESPEC. RESPEC was retained by Northdale Sanitary District in 2022 to
evaluate the condition of water and sewer utilities at Hideaway Hills and, later,
discussed a potential "reroute project." RESPEC recommended drilling be
conducted to determine the stability of the subsurface at Hideaway Hills.
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RESPEC made three alternative recommendations for rerouting the water and
sewer utilities, but could not determine the best route until soil was evaluated.
Before RESPEC could proceed with work, however, a dispute arose with
Northdale Sanitary District's representative concerning the scope of work.
Ultimately, RESPEC walked away from its business dealings with Northdale
Sanitary District. Consequently, RESPEC never conducted drilling in
Hideaway Hills to evaluate the ability of the subsurface to support water or
sewer utilities.
RESPONSE: Undisputed, but the information provided omits important details. RESPEC,
a geological consulting firm, was hired by the Northdale Sanitary District to perform an
analysis on potential utility reroute locations. Responsive Facts § 20. RESPEC provided
multiple options for rerouting of the utility lines and suggested installing a water
monitoring system for potential leaks in the existing lines. /d. § 20. RESPEC’s phase one
report focused on providing locations to reroute the force main, including along the
Interstate, along Meadow Rose Lane (adjacent to the railroad tracks), and along Daisy
Drive. Id. § 21 and accompanying exhibit. Its report stated RESPEC’s phase two report
would provide drilling plans to assess stability after the Sanitary District decided upon a
reroute, Id
RESPEC’s phase two report, however, did not inclnde drilling plans. Instead, it
focused on inspecting the sewer lines within the Sanitary District. Responsive Facts 9 22
and accompanying exhibit. While RESPEC found several areas that required attention in
Hideaway Hills its recommendation was to replace the sewer lines in the Northdale

Subdivision between manhole ES and E9, most of which is outside of the class action
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boundary and given the ages of the homes and aerial maps from 1980%, were installed prior
to the Cement Plant mining their property. Id. § 23 and accompanying exhibit.

RESPEC continued to attempt to work with the Sanitary District, through Ealy, to
perform drilling to determine the potential locations for the utility reroute. Responsive
Facts 9 29. However, each time RESPEC attempted to schedule drilling or proposed
drilling locations, Ealy would either fail to respond or would provide RESPEC with
proposed drilling locations that had nothing to do with potential reroute locations. Id. § 30.
RESPEC felt that Ealy was more interested in evaluating the ground conditions under the
homes and helping the lawsuit than he was in finding a viable reroute for the utility lines.
Id q31.

Ealy later hired the subcontractor, Daketa Testing and Engineering, that RESPEC
was planning to use to drill bore holes for its reroute viability study, to drill holes in areas
where Khalil’s resistivity analysis suggested potential voids. Responsive Facts § 32. Dakota
Testing was originally set to drill twenty-five holes throughout Hideaway Hills and
Hideaway Hills 2, but after it had drilled twelve holes and did not find the voids that the
resistivity analysis suggested were present, Ealy stopped the drilling operation. Id. Dakota
Testing was told by Ealy that its sole purpose for drilling was to find mine shafts and voids
for the purpose of condemning the neighborhood instead of fixing the utilities. 7d. § 33.

When RESPEC learned in March of 2024 that Ealy had drilled without their
involvement, RESPEC resigned from assisting the Sanitary District. Responsive Facts § 34.
RESPEC felt the Sanitary District did not want to fix the sewer lines and therefore it was

no longer interested in working with the Sanitary District. Id. 9 35.

% The street was installed. As such it follows that utilities would have been installed as well.
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Plaintiffs’ attorneys were apparently seeking to quietly collaborate with the
Northdale Sanitary District and RESPEC to force an evacuation of Hideaway Hills.
Responsive Facts § 47 and accompanying exhibits. However, RESPEC resigned instead.

f. Fact witness, Mohamed Ahmed Khalil Aboushanab, Ph.D., ("Dr.
Khalil") (Geosciences), works as an assistant geoscientist at the Panhandle
Research Extension Center, Scottsbluff, Nebraska. Dr. Khalil has worked for
over 20 years with electric resistivity in his environmental and engineering
work. Dr. Khalil was retained by the Geophysical Engineering
Department, Montana Tech University to conduct an electric resistivity
study of the subsidence at Hideaway Hills. Dr. Khalil was also retained by
the Fitzgerald law firm, Dr. Khalil conducted no drilling or testing of
subsurface soils at Hideaway Hills. Dr. Khalil tried to classify the areas of
Hideaway Hills by geotechnical risk, based upon electric resistivity testing,
and concluded all the testing zones "are risky." Dr. Khalil testified that the
geotechnical map he developed was not intended to give information about
houses or building. When confronted with the fact that his report was
winding up in appraisals of homes for sale in Hideaway Hills, Dr. Khalil
testified he was not aware of that, and denied his map was intended for
that purpose. Khalil testified that the hazards in Hideaway Hills "are
progressive." Dr. Khalil testified: "So if you have a stable gypsum this
year, 2024-so this gypsum, after two years or three years will not be stable."

RESPONSE: Undisputed but not material.

37

Filed: 7/29/2024 2:12 PM CST Meade County, South Dakota 46CIV20-000295
-APPENDIX 104 -



RESPONSE: While this is a heading for which no answer is required, Defendants dispute
the same.

34, When the State left its mining operations in Hideaway Hills, with the underground
mine open to air and water and the fill dirt in the subsurface inundated with pulverized
gypsum that dissolved with every rain and snow, the State doomed the surface estate to
subsidence and collapse.

RESPONSE: Disputed. Plaintiffs’ citation to this “fact” is a summary from Lyman’s
expert report that contains no citation and does not even say that the Cement Plant left
the underground mine open to the air and water, or that pulverized gypsum is being
dissolved with every rain and snow.

35. After a thorough market investigation, Real Estate Expert Craig Steinley ("Steinley")
produced his Report. Steinley determined:

SDCL § 10-6-104, formerly cited as SD ST§ 10-6-1.3, defines the

terms 'fair market value' and 'full and true value' as the price

in money that property will bring in a competitive and open

market under all conditions requisite to a fair sale between a

willing buyer and a willing seller, each acting prudently and

with full knowledge of the relevant facts, and assuming the

price is not affected by any undue stimulus.

A willing buyer acting prudently and with full knowledge of

the relevant facts would not purchase a residential property in

Hideaway Hills Subdivision at any price and would instead

choose a reasonable substitute in a competitive alternate

location.
RESPONSE: Disputed, by people buying and selling homes within the subdivision from a
couple weeks after the sinkhole occurred to a couple of weeks before this response was

filed. Plaintiffs’ Summary Judgment Exhibit 1 shows properties in blue or not

highlighted in any color within Hideaway Hills (noting that blue properties to the south on
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Pengra, West Elmwood, and all of Hideaway Hills 2 (minus the west side of West Elwood)
are all people who sold their homes after the sinkhole.
Properties from west to east that were sold include
e 6925 Meadow Rose Lane: Sold for $285,000 on July 21, 2021.
e 6895 Meadow Rose Lane: Sold for $395,000 on July 29, 2022.
e 06815 Meadow Rose Lane: Sold for $280,000 on October 12, 2023.
s 6795 Meadow Rose Lane: Sold for $340,000 on June 22, 2022.
e 6665 Meadow Rose Lane: Sold for $314,000 on February 1, 2023.
e 6810 Meadow Rose Lane: Sold for $299,500 on June 13 2022,
¢ 5171 Blue Bell Drive: Sold for $239,900 on May 27, 2020.
e 5160 Blue Bell Drive: Sold for $257,000 on September 23, 2021.
e 5112 Pengra Lane: Sold for $250,000 on October 6, 2021.
e 06855 Daisy Drive: Sold for $280,000 on June 8, 2022,
e 6875 Daisy Drive: Sold for $310,500 on June 13, 2023.
e 6905 Daisy Drive: Sold for $201,300 on May 9, 2023 (foreclosure).
e 6935 Daisy Drive: Sold for $296,000 on August 23, 2023.
e 7045 Daisy Drive: Sold for $240,000 on February 22, 2022.
e 7075 Daisy Drive: Sold for $245,000 on March 6, 2024,
e 6812 East Daisy Drive (three houses from evacuation zone): Sold for $225,000 on
April 22, 2024.
e 6879 W. Elmwood Drive (a house Lyman alleges may fall into the mine): Sold for
$244,900 on April 9, 2021.

Defendants’ Exhibit 119 (containing the Beacon reports of each property).
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36. The Plaintiffs' and Class Member's homes are worthless.
RESPONSE: Disputed. See response to Paragraph 35.
Dated this 29th day of July, 2024,

MAY, ADAM, GERDES & THOMPSON LLP

BY: _/s/ Terra M. Larson
ROBERT B. ANDERSON
JUSTIN L. BELL

TERRA M. LARSON
P.O. Box 160

Pierre, SD 57501-0160
(605) 224-8803
rba@mayadam.net
ilb@mayadam.net
terra@mayadam.net

And
MORRIS LAW FIRM, PROF. LLC

ROBERT L. MORRIS

704 7% Avenue, Ste 2

Belle Fourche, SD 57717-0370
Phone: (605) 723-7777
bobmorris@westriverlaw.com

Attorneys for the Defendants

CERTIFICATE OF SERVICE

Terra M. Larson of May, Adam, Gerdes & Thompson LLP hereby certifies that on the 29th
day of July, 2024, she electronically served a true and correct copy of the foregoing in the above-
captioned action via the Odyssey File & Serve system, which will notify and serve all counsel of
record.

/s/ Terra M. Larson
TERRA M. LARSON
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Permit Applications — Filing and Review

74:29:01

Article

74:
74:
74:
74:

0l
02
03
04

74:05

74:
74:
74:
74:
74:
74:
T4:
74:
74:
74:
74:
74:
74:
74:
74;
74:
74:
74:
74:
74:
74:
74:
74;
74:

08
09
10
11
12
15
16
20
21
22
23
25
26
27
28
29
30
31
32
33
34
35
36
37

TITLE 74
DEPARTMENT OF ENVIRONMENT AND NATURAL RESOQURCES

General administration, Transferred to Article 74:25.
Water rights.
Water poliution program.
Water hygiene.
Water development.
74:06 and 74:07 Reserved.

Administrative fees.

Procedures — Board of minerals and environment.
0i1 and gas conservation.

Mineral exploration.
to 74:14 Reserved.

Litter disposal and control.
to 74:19 Reserved.

Conservancy subdistricts, Repealed.

Water system operators,

Weather modification.
and 74:24 Reserved.

Environmental protection programs, Repealed.

Air pollution control program, Transferred to Article 74:36.

Solid waste.

Hazardous waste.

Mined land reclamation,

Hazardous materials transportation, Repealed.
Asbestos control program.

Petroleum inspection and release compensation.
Petroleum environmental compliance financing.
Regulated substance discharges.

Medical waste.

Air poliution control program,

Air pollution control program fees.

Chapter

74:
74:
74:
74:
74:
74:
714:
74:
74-
74:

29:
29:
29:
29:
29:
29:
29:
29:
29:
29:

01
02
03
04
05
06
07
08
09
10

ARTICLE 74:29
MINED LAND RECLAMATION

Permit applications -- Filing and review.

Permit applications -- Completeness requirements.
Permit amendments.

Permit transfers.

Rectamation of millsites.

Procedure for determining reclamation type.
Minimum reclamation standards.

Concurrent reclamation,

Temporary cessation.

Special, exceptional, critical, or unique lands.
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Minimum Reclamation Standards 74:29:07

74:29:06:04. Alternative postmining land use. If the postmining land use
seTected for a reciamation plan is Tndusirial use, homesite development, or
future mineral exploration and development, the applicant must select an
alternative postmining land use to be implemented if the approved
postmining Tand wuse and reclamation plan are not achieved pursuant to
chapter 74:29:07. When required, alternative postmining land uses must be
determined at the same time as the postmining land use.

Source: 14 SDR 111, effective March 3, 1988.

General Authority: SDCL 45-6B-8l.

aw Implemented: SDCL 45-6B-44, 45-6B-45.

74:29:06:05. Approval regquired for future mineral exploration and
development as a reclamation type. Future mineral exploration and
development as a reclamation type is subject to approval by the board, the
operator, the landowner, and the 1local board of county commissioners
pursuant to SDCL 45-6B-44. Llandowner, county commission, and operator

approval of this reclamation type must obtained before submission of a
mining operation permit application or a permit amendment application.

Source: 14 SDR 111, effective March 3, 1988.
General Authority: SDCL 45-6B-81.
Law Tmplemented: SDCL 45-6B-44, 45-6B-45.

74:29:06:06. Confidential information. Information marked cenfidential
that is provided to justify future mineral exploration and development or
other reclamation types 1is considered part of the permit applicatien and
shall be protected pursuant to SDCL 45-6B-19.

Source: 14 SDR 111, effective March 3, 1988.
General Authority: SDCL 45-6B-81.
Law Implemented: SDCL 45-6B-189.

CHAPTER 74:29:07

MINIMUM RECLAMATION STANDARDS

Section

74:29:07:01 General requirements for all reclamation types.
74:29:07:02 Minimizing of adverse impacts.

74:29:07:03 Grading and backfilling -- Necessity.
74:29:07:04 Grading and backfilling -- Criteria.
74:29:07:05 Disposal of refuse.

74:29:07:06 Revegetation,

74:29:07:07 Topsoil management.

74:29:07:08 Hydrologic balance -- Water quality.
74:29:;07:09 Surface runoff diversions.

74:29:07:10 Diversions of intermittent and perennial streams.
74:29:07:11 Impoundments.

74:29:07:12 Roads and railroad spurs.

74:29:07:13 Buildings and structures,

74:29:07:14 Spail.

74:29:07:15 Noxious weeds.
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74:29:07 Mined Land Reclamation

74:29:07:16 Subsidence.

74:29:07:17 Underground mines.

74:29:07:18 Requirements for specific types of reclamation.
74:29:07:19 Forest planting.

74:29:07:20 Rangeland.

74:29:07:21 Agricultural or horticultural crops.
74:29:07:22 Wildlife habitat.

74:29:07:23 Recreation.

74:29:07:24 Industrial use.

74:29:07:25 Homesites.

74:29:07:26 Future mineral exploration or development.
74:29:07:27 Permanent surface impoundment.

74:29:07:28 Changes occurring in approved reference area.
74:29:07:29 to 74:29:07:33 Repealed.

74:79:07:01. General requirements for all reclamation types. A1l mining
operations must comply with the general requiremenis 1n 33 74:29:07:02 to
74:29:07:17, inclusive, and with the following requirements:

(1) Reclamation must rehabilitate the affected land to a condition that
meets the selected postmining Tand use;

(2) A1l reclamation activities are subject to the concurrent, interim,
and final reclamation requirements of chapter 74:29:08; and

(3) ATl reclamation required by the approved reclamation plan must be
completed prior to final and full bond release.

Source: 14 SOR 111, effective March 3, 1988.
Beneral Authority: SDCL 45-6B-81.
[aw ImpTemented: SDCL 45-6B-25, 45-6B-45.

74:29:07:02. Minimizing of adverse ijmpacts. To minimize the adverse
impacts of a mining operation, the following must be considered during the
mine planning process:

(1) Design of mine operation facilities to minimize surface
disturbances;

(2) Construction of mine facilities so that affected lands are cleared
in small sections or increments to match the needs of mine production;

(3) Visual screening of affected lands, including pits, dumps,
impoundments, process facilities, buildings, and equipment;

(4) Design, construction, and location of mine facilities to minimize
impacts to surface water and groundwater;

{5) Control of access;

(6) Preventive measures to minimize harmful impacts to wildlife;

(7} Location of waste dumps, spoil piles, and topsoil stockpiles to
facilitate implementation of reclamation and to minimize environmental
impacts;

(8) Minimizing the production of mine waste and spoil;

(9) Design and location of facilities so they are compatible with
surrounding land uses; and :

(10) Integration of mine operations planning with the reclamation plan.
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Minimum Reclamation Standards 74:29:07

Source: 14 SDR 111, effective March 3, 1988.
General Authority: SDCL 45-6B-81.
Taw Implemented: SDCL 45-6B-45.

74:29:07:03. Grading and backfilling -- Necessity. Grading, backfilling,
and other topographic reconstruction methods must be included in the
reclamation plan to achieve visually and functionally compatible contours.

Backfilling is not required if the applicant can demonstrate that it is
economically or physically infeasible. In determining if backfilling is
required or the extent to which it is required, the board shall consider
the following factors:

(1) Public safety and welfare;

(2) Technical and economic feasibility;
(3) Surface and mineral ownership;

(4) Land use requirements;

(5) Pollution potential; and

(6) Mineral resource values.

Source: 14 SDR 111, effective March 3, 1988,
General Authority: SDCL 45-6B-81.
Caw ImpTemented: SDCL 45-6B-7, 45-5B-45.

74:29:07:04. Grading and backfilling —— Criteria. The following general
criteria apply to all grading, backfilling, or other topographic
reconstruction methods:

(1) A1l reclaimed slopes and slope combinations must meet the following
requirements:

(a) Be visually and functionally compatible with the configuration of
the surrounding area;

{b) Be suitable for the postmining land use;

(c) Be structurally stable; and

(d) For fil1 slopes or other slopes composed of unconsolidated
material, not exceed the angle of repose;

(2) A11 grading, backfilling, and topographic reconstruction must
control erosion and sedimentation, protect areas outside the affected land
from slides or other damage, and minimize the need for long-term
maintenance. Erosion control measures must be implemented during all phases
of construction, operation, reclamation, and closure. Detailed plans
indicating dimensions, location, spacing, and design of erosion control
techniques are required;

(3) A1l grading, backfilling, and topographic reconstruction must be
completed as saon as feasible after mining ceases. The operator shali
establish reasonable timetables consistent with good mining and reclamation
practices;

(4) Depressions for the accumulation of water are not allowed unless
they are consistent with the approved postmining land use; _
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74:29:07 Mined Land Reclamation

(5) Original drainage must be preserved as much as possible. Alternative
drainage may be approved by the board if it is functionally compatible with
and complements the prevailing hydrologic balance of the surrounding area;

(6) When highwall reduction or elimination is not proposed, the
applicant must provide justification demonstrating that such reduction or
elimination is impossible, impractical, or aesthetically undesirable. If
they are not eliminated, all highwalls must be stabilized; and

(7) Landforms created as the result of grading, backfilling, or
topographic reconstruction of the affected Tand must blend in with and
complement the visual continuity of the surrounding area. Mitigation
techniques such as land shaping, rock sculpting, or visual screening may be
used to minimize negative visual impacts.

Source; 14 SDR 111, effective March 3, 1988,
General Authority: SDCL 45-6B-81.
Law Implemented: SDCL 45-6B-37, 45-6B-45.

74:29:07:05. Disposal of refuse. A1l refuse from the mining operation,
including garbage and rubbish, must be disposed of in an approved landfill
or may be disposed of on-site if disposal complies with the South Dakota
solid waste regulations in article 74:27. Acid-forming or toxin-producing
materials that have been mined must be handled and disposed of in a manner
that will control unsightliness and protect the hydrologic system from
pollution. All hazardous wastes must be handled in accordance with South
Dakota hazardous waste regulations in article 74:28.

Source: 14 SDR 111, effective March 3, 1988.
General Authority: SDCL 45-6B-8].
Law Implemented: SDCL 45-6B-45, 46-6B-B3.

Cross-References: Solid waste, art 74:27; Hazardous waste, art 74:28.

74:28:07:06. Revegetation. Revegetation must meet the following general
requirements:

(1) Vegetative species and composition must be appropriate for the
postmining land use. The species of vegetation to be used must be described
in the reclamation plan, indicating the composition of seed mixtures and
plant types and the seeding and planting rates per acre. Vegetative species
and composition must be selected in consultation with the 1local
conservation district, the landowner, and the department of game, fish, and
parks if wildlife habitat is included as a postmining land use. Intraduced,
naturalized, or nonnative plant species may be used only if they are
suitable for the postmining land use and are approved by the board;

{2) The applicant must develop methods and procedures for revegetation
which incorporate reference areas, baseline data comparisons, or other
procedures to determine postreclamation revegetation success;

(3) A reference area may serve as a basis for comparatively measuring
reclamation success. Reference areas must meet -the following requirements:
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(a) Be large encugh to make comparisons;

(b) Be located in areas where they will not be affected by future
mining while serving their designated use;

(c) Be managed in a way that will not cause significant changes in the
cover, productivity, species diversity, and composition of the vegetation;
and

(d) Be representative of the postmining land use; and

(4) Seeding and planting must be done in accordance with accepted
agricultural practices. Affected 1lands shall be seeded during the first
normal period of favorable planting conditions after final topsoil
preparation, unless an alternative plan is approved. Any rills or gullies
that would preclude successful establishment of vegetation or achievement
of the postmining land use must be removed or stabilized.

Source: 14 SDR 111, effective March 3, 1988.
General Authority: SDCL 45-6B-81.
Law ImpTemented: SDCL 45-6B-39, 45-6B-45.

74:29:07:07. Topsoil management. In addition to the requirements of SDCL
45-5B-40, topsoil must be managed as follows:

(1) A1l salvageable topsoil or other suitable material must be removed
from the areas of affected land before the land is disturbed. The board may
authorize topsoil to remain on areas where minor disturbances associated
with construction and installation activities will occur, such as light-use
roads, signs, utility lines, fences, and monitoring stations, provided that
the minor disturbances will not adversely affect the soil resource;

(2) Where Tong-term disturbances will occur, the board may authorize the
temporary distribution of a portion of stockpiled topsoil or other suitable
material to enhance stabilization of affected lands during periods of
interim reclamation and temporary cessation of operations under the
following conditions:

{a} The topsoil or subsoil capacity and productive capabilities are
not diminished by the distribution or can be restored;

{b) The topsoil is protected from erosion; and

{c) The topsoil will be available for final reclamation;

{3) The board may require topsoil or other suitable material to be
analyzed by the operator prior to replacement to determine if fertilizer or
other soil amendments are necessary to establish and sustain the required
vegetation;

(4) Topsoil stockpiles must be marked with legible signs containing
letters not less than six inches high in sufficient Tocations to clearly
identify stockpiles. Such signs must be in place from the time stockpiting
begins;

{5) Topsoil or other suitable material shall be distributed as necessary
to estabiish and sustain the required vegetation. The reclamation plan must
contain an estimate of topsoil necessary to complete reclamation;
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(6) If excess topsoil is present, the board may approve the use of the
excess for reclamation purposes elsewhere;

(7) Trees, large rocks, and other waste material which may hinder
redistribution of topsoil must be separated from the topsoil before
stockpiling;

(8) If the amount of topsoil necessary for reclamation does not exist on
the affected land, other suitable material such as subsoil may be used as a
topsoil substitute if it can be demonstrated that the material is capable
of establishing and sustaining the required vegetation. If other suitable
materials are used in lieu of topsoil, they must be managed in accordance
with all topsoil requirements in this section and with the following:

(a) Topsoil substitute stockpiles must be segregated from topsoil
stockpiles and signed as substitute topsoil stockpiles; and

(b}, In addition to soil analyses, the board may require test plots to
determine the suitability of topsoil substitutes as a plant-growing medium.

Source: 14 SDR 111, effective March 3, 1988.
General Authority: SDCL 45-6B-81.
Law Implemented: SDCL 45-6B-40, 45-6B-45.

74:29:07:08. Hydrologic balance -- Water quality. To minimize
disturbances to the prevailing hydrologic balance of the affected land and
adverse effects on the quality and quantity. of surface water and
groundwater, both during and after the mining operation and during
reclamation, the following requirements must be met:

(ﬁ) South Dakota water rights Tlaws and regulations must be complied
with; .

(E) South Dakota water quality laws and regulations must be complied
with;

(3) Dredge and fill 1laws in sections 401 and 404 of the Federal Clean
Water Act as they existed on February 1, 1987, must be complied with;

(4) Temporary or 1large sedimentation, erosion, or drainage control
structures must be vremoved after affected lands have been vegetated and
stabilized, if required by the reclamation plan;

(5) Permanent diversion structures must be designed not to erode during
the passage of the approved design precipitation event; and

(6) Unchannelized surface water must be diverted around the operation as
necessary to minimize pollution and erosion and to protect the operation
and downstream water users who have prior water rights.

Source: 14 SDR 111, effective March 3, 1988.
General Authority: SDCL 45-6B-8l1.
Law ImpTemented: SDCL 45-6B-41, 45-6B-45.

Cross-References; Water rights statutes and regulations, SDCL 1-40-15 to
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(3) The board may require the operator to analyze spoil material to
determine 1if it will be a source of water pollution. If the spoil material
may be such a source the operator must describe proposed procedures for
mitigating the condition; and

(4) Al] spoil material that is determined to be toxic or acid-forming or
that will prevent reestablishment of vegetation on the reclaimed land
surface must be properly disposed of during the mining operation unless
such materials occur naturally on the land surface,

Source: 14 SDR 111, effective March 3, 1988.
General Authority: SDCL 45-6B-81.
Law ImpTemented: SDCL 45-6B-43, 45-6B-45.

74:28:07:15. Noxious weeds. The applicant, 1in consultation with the
county weed board, Tocal conservation district, or other appropriate
agency, must develop and implement a noxious weed control plan. The plan
must be included as part of the reclamation plan.

Source: 14 SDR 111, effective March 3, 1988,
Generai Authority: SDClL 45-6B-81.
Law ImpTemented: SDCL 45-6B-43, 45-6B-45.

74:29:07:16. Subsidence. The operator must prevent or minimize
subsidence that may result from mining activities. Where subsidence cannot
be prevented, measures must be taken to minimize damage to and loss of
;alue of property and to minimize hazards to T1ivestock, wildlife, and
umans.

Source: 14 SDR 111, effective March 3, 1988.
General Authority: SDCL 45-6B-81,
Law Implemented: SDCL 45-6B-42, 45-6B-45.

74:29:07:17. Underground mines. A1l underground mine openings and
workings or previously existing underground mine workings intercepted by
surface mining activities must be sealed during reclamation.

Source: 14 SOR 111, effective March 3, 1988.
General Authority: SDCL 45-6B-81I.
Law Implemented: SDCL 45-6B-45,

74:29:07:18. Requirements for specific types of reclamation. The
requirements 1n :29:07: 0 :£3:07:ef, inclusive, apply to the
specific type or types of reclamation selected pursuant to SDCL 45-6B-45.
These requirements are to be wused to develop, when practicable, a
multiple-use reciamation plan.

The individual who develops the reclamation plan must be competent in the
ma?agemgnt and planning of the specific type or types of reclamation
selected,

Source: 14 SDR 111, effective March 3, 1988,
General Authority: SDCL 45-6B-81.
Law Tmpiemented: SDCL 45-6B-7, 45-6B-25, 45-6B-37 to 45-6B-45.
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74:29:07:19, Forest planting. The following requirements apply to forest
ptanting as an approved pastmining Yand use:

{1) Trees, shrubs, and other understory vegetation physiclogically
suited to the site shall be used to revegetate disturbed areas. Woody
species shall be planted at rates which can reasonably be expected to yield
mature timber stand density appropriate to the species;

(2) No slope may exceed the maximum for typical forest usage in the
surrounding area;

(3) Reclamation is complete when the following conditions are met;

(a) Sufficient woody species to achieve the expected stand density are
viable and vigorous growth can be demonstrated by the operator;

(b) The understory vegetative cover is adequate to control erosion;

(c) The surviving vegetative species composition is appropriate for
the postmining land use; and

{d} If an approved reference area is used, the reclaimed tree stand
density must achieve at least 70 percent of that of the reference area five
years after planting.

Source: 14 SDR 111, effective March 3, 1988.
General Authority: SDCL 45-6B-81.
Law ImpTemented: 50CL 45-6B-7, 45-6B-25, 45-6B-37 to 45-6B-45.

74:29:07:20. Rangeland. The following requirements apply to rangeland as
an approved postmining Tand use:

(1) Affected land must have the capability to support a Tivestock
carrying capacity that is equivalent .to that of the surrounding area or to
that of the reference area, if used;

1(2) Slopes may not exceed three to one unless the board approves steeper
slopes;

(3) Fencing newly seeded areas 1is required if it 1is necessary to
preclude livestock or wildlife from impairing establishment of the required
vegetation; and

(4) Reclamation 1is complete when the reclaimed range is capable of
wi%hstanding proper stocking rates for two consecutive years prior to bond
rejease.

Source: 14 SDR 111, effective March 3, 1988.
General Authority: SDCL 45-6B-81.
Law ImpTemented: 3DCL 45-6B-7, 45-6B-25, 45-6B-37 to 45-6B-45,

74:29:07:21. Agricultural or horticultural crops. The following
requirements apply to agricultural or horticultural crops as an approved
postmining Tand use:

Revised through November 1, 1993 -45-

-APPENDIX 118 -



-APPENDIX 119 -




Solid Waste 74:27

ADMINISTRATIVE RULES
DEPARTMENT OF ENVIRONMENT AND NATURAL RESOURCES

Article
74:.01 General administration, Trensferred to Article 74:25.
74:02 Water rights.
74:03 Water pollution control program. Transferred to Articles 74:50 to 74:56, inclusive.
74:04 Water hygiene.
74:05 Water development.
74:006 Reserved.
74:07 Envivonmental financial assurance.
74:08 Administrative fees.
7409 Procedures -- Board of minerals and environment.
74:10 Qil and gas conservation.
74:11 Mineral exploration.
74:12 to 74:14 Reserved.
74:15 Litter disposal and control.
74:16 to 74:19 Reserved.
74:20 Conservancy subdistricts, Repealed.
74:21 Water system operators.
74:22 Weather modification.
74:23 and 74:24 Reserved.
74:25 Environmental protection programs, Repealed.
74:26 Air pollution control program, Transferred to Article 74:36.
74:27 Solid waste.
74:28 Hazardous waste.
74:28 Mined land reclamation.
74:30 Hazardous materials transportation, Repealed.
74:31 Ashestos control program.
74:32 Petroleum inspection and rclease compensation.
74:33 Petroleum environmental compliance financing.
74:34 Regulated substance discharges.
74:35 Medical waste, Repealed.
7436 Air pollution control program.
74:37 Air pollution control program fees.
7438 (0 74:49 Reserved.
74:50 Compliance progedures for water pollution control.
74:51 Surface water quality.
74:52 Surface water discharge permits.
74:53 Water supply and treatment systems.
74:54 Groundwater quality.
74:55 Underground injection control.
74:36 Storage facilities -- Remediation.
74:57 Concentrated animal feeding operations.
ARTICLE 74:27
SOLID WASTE
Chapter
74:27:01 Administration, Repealcd.
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Solid Waste

74:27:02
74:27:03
74:27:04
74:27:05
74:27:06
74:27:07
74:27-08
74:27:09
74:27:10
74:27:11
74:27:12
74:27:13
74:27:14
74:27:15
74:27:16
74:27:17
74:27:18
74:27:19
74:27:20
74:27:21
74:27:22

Collection and processing, Repealed.

Methods of disposal, Repealed.

Permits, Repealed.

Monitoring, Repealcd.

Grants for disposal or processing sites, Repealed.
Administration.

Solid waste permit procedures.

Solid waste permit applications.

General permits.

Location standards,

Facility design and construction.

Facility operation.

Solid waste incinerators.

Closure and postclosure.

Financial assurance.

Collection, transportation, storage, and processing.
Statewide comprehensive solid waste management plan.
Groundwater monitoring.

Assessment monitoring.

Corrective action,

Collcetion, transportation, storage, and processing of waste tires.

CHAPTER 74:27:01
ADMINISTRATION

(Repealed. 17 SDR 8, effective July 26, 1590)
CHAPTER 74:27:02

COLLECTION AND PROCESSING

(Repealed. 17 SDR. &, effective July 26, 1990)

CHAPTER 74:27:03
METHODS OF DISIPOSAL
(Repealed. 19 SR 186, Getaber 9, 1993)
CHAPTER 74:27:04
PERMITS

(Repealed. 17 SDR 8, effective July 26, 1990)

CHAPTER 74:27:05

MONITORING
(Repealed. 17 SDR 8, effective July 26, 1990)
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Source: 17 SDR 8, effective July 26, 1990,
General Authority: SDCL 34A-6-1.6.
Law Implemented: SDCL 34A-6-1.14, 34A-6-1.18.

74:27:07:03. Phase-in period for existing facilities. Existing facilities must comply with
the provisions ol chapters 74:27:03, 74:27:07 to 74:27:09, inclusive, 74:27:11, and 74:27:17.
Existing facilities must comply with the applicable provisions of chapters 74:27:12 to 74:27:15,
inclusive, and 74:27:19 to 74:27:21, inclusive, on Qctober 9, 1993, Facilities operating on October
9, 1993, must comply with chapter 74:27:16 on April 9, 1994,

Source: 17 SDR 8, effective July 26, 1990; 19 SDR 186, effective June 10, 1993,
General Authority: SDCL 34A-6-1.6, 34A-6-1.11.
Law Implemented: SDCL 34A-6-1.4, 34A-6-1.14, 34A-6-1.18, 34A-6-1.37.

74:27:07:03.01. Applicability for new facilities. New facilities must comply with the
applicable provisions of chapters 74:27:07 to 74:27:21, inclusive.

Source: 19 SDR 186, effective June 10, 1993,
General Authority: SDCL 34A-6-1.6, 34A-6-1.11.
Law Implemented: SDCL 34A-6-1.4, 34A-6-1.14, 3dA-6-1,18, 334A-6-1.37.

74:27:07:04. No exemptions from federal laws and rules. The provisions of this article do
not exempt any facility from compliance with any provisions of federal rules or laws or other

requirements by any agency of the United States government,

Source: 17 SDR 8, effective July 26, 1990:; 19 SDR 186, cffcetive June 10. 1993.
General Authority: SDCL 34A-6-1.6.
Law Implemented: SDCL 34A-6-1.34, 34A-6-1.37.

CHAPTER 74:27:08
SOLID WASTE PERMIT PROCEDURES

Section

74:27:08:01 Permits required -~ Applications.

74:27:08:02  Categories of facilities.

74:27:08:03 Fees.

74:27:08:04  Compliance with state, federal, and local requirements.
74:27:08:05 Presubmission meetings,

74:27:08:05.01

Preapplication -- Public information meeting,

74:27.08:06  Phase I application for new Type I and IIA facilitics.
74:27:08:07  Review of Phase [ applications for new Type T and [[A facilities.
74:27:08:08  Effect of rejection of Phasc 1 application.

74,27:08:09  Time to apply for new facilities.

74:27:08:10  Time to apply for pcrmit amendment.

74:27:08:11 Time to apply for permit renewal.

74:27.08:12  Permit application -- Completeness review.

74:27:08:13  Permit application -- Technical review.

74:27:08:14  Sceretary's recanumendation.

74:27:08:15 Permit conditions.

74:27:08:16  Public notice of secretary's recommendation.

74:27:08:17  Procedure for contesting secretary's recommendation.
74:27:08:18  Hearings,

74:27:08:19  Application amendments prohibited after publication.

-8- Revised through September 19, 2011

-APPENDIX 122 -



Solid Waste 74:27

74:27:08:20  Continuances.

74:27:08:21 Permit transfers.

74:27:08:22 Notice of violation.

74:27:08:23 Pcrmit suspension, revocation, and reinstatement.

74:27:08:01. Permits required -—- Applications. A person may not construct or operate a
facility until the person has applied for and obtained a valid permit [rom the board or secretary.
Permits are required befure construction begins. Applications shall be made on forms provided by
the secrelury and shall address the requirements of chapter 74:27:09.

Application forms may be obtained from and completed applications shall be submitted to:

Department of Environment and Natural Resources
Division of Environmental Regulation

Foss Building

523 Tlast Capitol Avenue

Pierre, South Dakota 57501

(605) 773-3153

Source: 17 SDR 8, effective July 26, 1990; 19 SDR 186, effective June 10, 1993,
General Authority: SDCL 34A-6-1.6.
Law Implemented: SDCL 34A-6-1.4, 34A-6-1.6, 34A-6-1.8,

Note: Fees, § 74:27:08:03.
74:27:08:02. Categories of facilities. Facilities are divided into the following categories:

(1) Type I facilities are those facilities that receive more than 150,000 tons of solid waste
each year,

(2) Type ITA facilities are those facilities that receive between 25,000 tons and 150,000 tons
of solid waste each vear;

{3) Type IIB facilities arc those facilities that reccive between 5,000 tons and 24,999 tons of
solid waste each year;

(4) Type 1l facilities are those facilities that receive between 500 tons and 4,999 tons of
solid waste each year; and

(5) Type IV facilities are those facilities that receive less than 500 tons of solid waste each
year.

Source: 17 SDR 8, effective July 26, 1990; 19 SDR 186, effective June 10, 1993,
General Authority: SDCL 34A-6-1.6.
Law Implemented: SDCL 34A-6-1.6, 34A-6-1.8, 34A-6-1.16.

74;27:08:03. Fees. Each permit application shall be accompanied by the proper application
fee as follows:

Type [ Facilities ...ccovvovicrivvenierieee e $5000
Type TIA and [IB Facilities.......c...cooronne..$ 500
Type TH Facilities..cooueraninmreseisssseresesaion: £250
Type IV Facilities......ccccecoennne No fee required

Source: 17 SDR &, effective July 26, 1990,
General Authority: SDCL 34A-6-1.6,
Law Implemented: SDCL 34A-6-1.6, 34A-6-1.8, 34A-6-1.16.
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74:27:11:02 Wildlife, recreation, aesthetic value, threatened or endangered species.
74:27:11:03 Floodplains.

74:27:11:04  Distance to airports.

74:27:11:05 Distance 1o residences, other buildings, roads, and parks.
74:27:11:06  Distance to surface water.

74:27:11:07 Wetlands.

74:27:11:.08  Gravel pits and quarries.

74:27:.11:08.01 Unstable areas.

74:27:11:08.02 Seismic impact zones.

74:27:11:08.03 Fault areas.

74:27:11:09  Varlances.

74:27:11:01. Applicability. This chapter applies to locations of new MSWLF's and lateral
cxpansions of existing facilities. [n addition, the provisions of §§ 74:27:11:03, 74:27:11:04, and
74:27:11:08.01 apply to existing MSWLF's.

Rubble sites, construction debris sites, and restricted use sites shall comply with the
applicable provisions of §§ 74:27:11:02, 74:27:11:03, and 74:27:11:05 to 74:27:11:08.01,
inclusive.

Nonmunicipal solid waste monofllls and other types of facilities not specifically listed shall
comply with the provisions of §§ 74:27:11:02 to 74:27:11:08.03, inclusive.

Source: 17 SDR B, effective July 26, 1990; 19 SDR 186, effective June 10, 1993.
General Authority: SDCL 34A-6-1.6.
Law Implemented: SDCL 34A-6-1.1.

74:27:11:02. Wildlife, reercation, acsthetic value, threatenced or endangered species.
The location shall not cause significant adverse effect to wildlife, recreation, aesthetic value of an
area, or statc and federal threatened or endangered species.

Source: 17 SDR 8, effective July 26, 1990; 19 SDR 186, eftective June 10, 1993,
General Authority: SDCL 34A-6-1.6.
Law Implemented: SDCL 34A-6-1.6.

74:27:11:03. Floodplains. Facilities shall not be located within the boundaries of a 100-
year floodplain,

Source: 17 SDR 8§, effective July 26, 1990,
General Authority: SDCIL. 34A-6-1.6.
Law Implemented: SDCL 34A-6-1.6.

74:27:11:04. Distance to airports. Facilities containing putrescible wastes capable of
attracting birds may not be located within 5,000 fect of an airport runway end used only by piston-
type aircraft, and within 10,000 feet of an airport runway end used by turbojet aircraft. The
operator shall inform the federal aviation administration (FAA) in writing if the facility is within
five miles of a public airport.

Soeurce: 17 SDR 8, effective July 26, 1990; 19 SDR 186, ellective June 10, 1993,
General Authority: SDCL 34A-6-1.6.
Law Implemented: SDCL 34A-6-1.5.

74;27:11:05. Distance to residences, other buildings, roads, and parks. Facilities may
not be located within 1,000 feet of an occupied dwelling, school, hospital, interstate or primary
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highway right-of-way. or publi¢ park or recreation area. The location may not pose a potential
safety hazard to the public.

Source: 17 SDR 8, effective July 26, 1990; 19 SDR 186, effective June 10, 1993,
General Authority: SDCL 34A-6-1.6.
Law Implemented: SDCL 34A-6-1.6.

74:27:11:06. Distance tv surface water. Facililies conlaining putrescible waste or other
facilities disposing of materials that may pollute surface water may not be located within 1,000 feet
of streams, creeks, lakes, reservoirs, or other bodies of water classified for fish life propagation
defined by chapters 74:51:01 to 74:51:03, inclusive.

Source: 17 SDR 8, effective July 26, 1990; 19 SDR 186, effective June 10, 1993.
General Authority: SDCL 34A-6-1.6.
Law Implemented: SDCL 34A-6-1.6.

74:27:11:07. Wetlands. Facilities shall not be located in wetlands.

Source: 17 SDR 8, effective July 26, 1890,
General Authority: SDCL 34A-6-1.6.
Law Implemented: SDCL 34A-6-1.6.

74:27:11:08. Gravel pits and guwarries, Ouly rubble or construction or demolition debris
that is free of regulated asbestos-containing waste maierials, asphali-containing materials,
petroleum products, ot other materials that may pollute groundwater may be disposed of in gravel
pits or quarries.

Source: 17 SDR 8, effective July 26, 1990, 19 SDR 186, effective June 10, 1993,
General Authority: SDCL 34A-6-1.6.
Law Implemented: SDCL 34A-6-1.6.

74:27:11:08.01. Unstablc arcas. Facilities may not be located in an unstable area.

Source: 19 SDR 186, cffcctive June 10, 1993,
General Authority: SDCL 34A-6-1.6.
I.aw Implemented: SDCL 34A-6-1.6.

74:27:11:08.02. Seismic impact zones. New MSWLFs or latcral expansions of existing
MSWLFs may not be located in seismic impact zones.

Source: 19 SDR 186, effective June 10, 1993,
General Authority: SDCL 34A-6-1.6.
Law Implemented: SDCL 34A-6-1.6.

74:27:11:08.03. Fault areas. New MSWLFs or lateral expansions of existing MSWLFs
may not be located within 200 feet of a fault which has had displacement in Holocene time.

Source: 19 SDR 186, effective June 10, 1993,
General Authority; SDCIL. 34A-6-1.6.
Law Implemented: SDCL 34A-6-1.6.

74:27:11:09. Variances, The board or secretary may grant variances subject to the terms of
this section. The owner or operator of a facility shall make any demonstrations necessary to the
board or secretary for the purpose of obtaining veriances. Demonstrations for variances to location
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Source: 17 SDR 8, effective July 26, 1990; 19 SDR 186, effective June 10, 1993.
General Authority: SDCL 34A-6-1.6.
Law Implemented: SDCL 34A-6-1.6.

74:27:12:06. All-weather roads. Each facility must be accessible by an all-weather access
road and must have all-weather on-site roads suitable for travel by loaded vehicles.

Source: 17 SDR 8§, effective July 26. 1990.
General Authority: SDCL 34A-6-1.6.
Law Implemented: SDCL 34A-6-1.6.

74:27:12:07. All-weather fill area. Liach facility open to the public must have an all-
weather fill area for use during inclement weather.

Source: 17 SDR 8, effective July 26, 1990, 19 SDR 186, effective June 10, 1993,
General Authority: SDCL 34A-6-1.6.
Law Implemented: SDCL 34A-6-1.6.

74:27:12:08. Posting standards. Each facility shall have a sign posted at the entrance
stating the name of the facility, the name and phone number of the person responsible for the site,
days and hours of operation, unloading directions, fees, prohibited wastes, and other information as
needed.

Source: 17 SDR 8, effective July 26, 1990.
General Authority: SDCL 34A-6-1.6.
Law Implemented: SDCL 34A-6-1.6.

74:27:12:09. Public access control. Public access to the site must he controlled through the
use of fences, gates with locks, and similar controls.

Source: 17 SDR 8, effective July 26, 1990.
General Authority: SDCL 34A-6-1.6.
Law lmplemented: SDCL 34A-6-1.6.

74:27:12:10. Litter control devices. MSWLFs must have litter control devices at the face
of the unloading area and around the perimeter of the site. The liter control devices must be of
sufficient size to control blowing litter,

Source: 17 SDR 8, effective July 26, 199(; 19 SDR 186, effective June 10, 1993,
General Authority: SDCL 34A-6-1.6.
Law Implemented: SDCL 34A-6-1.6.

74:27:12:11. Fire contrel. MSWLFs must have a fire lane at least 25 feet wide around the
active disposal area and within the perimeter fence. Qther types of solid waste facilities must have
fire lanes in conformance with loca! ordinances, if applicable.

Source: 17 SDR 8, effective July 26, 1990; 19 SDR 186, effective June 10, 1993,

General Authority: SDCL 34A-6-1.6.

Law Implemented: SDCL 34A-6-1.6.

74:27:12:12. Buffer zone, MSWLFs must have a buffer zone of at least 100 feet, including

the fire lane, within the perimeter fence. Other solid waste facilities must have buffer zones in
conformance with local ordinances, if applicable.

Revised through September 19, 2011 -27-
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‘ EXECUTIVE SUMMARY

L Byepdd O Lymgn, PE, amn o Principel Parmer and Prncpal Enginecr for Wostemn-EGL an
engincenng Hrm hesdquanceed i Rack Springs WY Westcrn-EG provides services by
geotebical cnginetring, sbatdoned mine soeltmnlivn, mincoril and mining o plomtion, yoocmn|
1wl ergincern g, il conseruction imatdrial testing wHd vopseucnon spection. | ve prociced
enginceffig in alhof thewe arce, and apeciallzz in potochnicn| enggucering, eonetal cxploration
wnd geetechincnl cngineering Do mine e lanodiorg, | have perfosmed s work For 20 years., |
recerved my Bachelor of Sefenee in Civil Fnginecdmg from the South Dakio Scheat of Mines &
Techaolopy o May 2004 T am cumeniy a leensed Professionsl Engiocer in the stafes of
Wyoming, Soulh Dakote, Urah. Colorsde, and Taxss, and §haye previpusly been licepsed i
Kdathir aind B ew' bexien 1 am a Modet Law Enginecr ns desipnoecd by Watiuna} Counel} of
Exgrminers for Enginecring and Surveyiop (NCEFS) L am credeniialed o v Cenlificd Woldng
lospeeston by the Amefcan Wolding Soukcty. T amre as & Wiatning Tramsporialnh
Commissiuncr ul the pleasure of Govemor Mark Gerdon lor the State of Wy oming.

This eport serves I convey my opsiwons of the cordidieg of Lhe subsirface bal suppars i

subdivisipn duvelopmen communly refermd w oy Hideawway Bills Tn Blwkbawk, Meopde
Colary, SO

I forming my epimiens. | evicwed the Falliing decamends:

= Annual Kepore of ihe Swme Minc inypecior of The Sune of Bouth Unkote frem 1911-
P25 Seate Bolist A 08124 O05TE
. »  Annial Reperts of the Stale Mine inspector of The S4ake of Saouth Dakedn fram 1944 -
[ W7l St Hates o2 DORISET — G041

« United States Bimrenn of Mines . Mineewls yonrbosk: Anca repamn 1952 - 1992 Binicy 44
HH_ I MENEN KN A |

» Limied Stotes Buoowe of Mhoes, Uljiimion Study ol Hlock Hills Ciypsum Depusiis. Apr]
I9 B Srare Doty POADDY — (05 Ik

o Mingral Resounce Coanmibiee, Soath Dakota Siie Plenning Bensd, 1936, Fartlend
Cement, Gy, and Lime Industrics in South Daketa: A Prelimandmy Report.
Broukings. 30: Cotwnal ©OMice Baiew #¢ HH 3274 . HH RT3

s Ehic,T G {1¥) | | Siypsum Dopodsits and 1he Stwcea Industry m the Binck Hills: A
Thesiz submitied 1o the Faculty of the South Duboie Schoel of Mines, Bates wd
HH ™H3256 - HH_(0032T|

o Lineak, Fraacis Jeseph, Prokessor of Mining, Soeth Dakota Stare Schoo) of Mjjex, 1927
Rock Prodocts Indusiry ef South Dakota, Pars | & 2 Bates #% HH 003355 -
HH_nniiied

s Limceln, Feavis Church, o al. "The Mining tmulustry of South Dakols " Sauth Dakea
Schenl of Miney Balleting No. 17, Tpanmeot of Mining, Febrmry 1937 {Ruolevant seloer
pagesh; Bries =4 HH_HW3364 - RH_G003371

s United Simles. Bureait of Mines. 1933, Black Hilly Minera) A{led, Sauth Dukoras (in e
parts) | Washington, D.C.Y The BurmuE Baies 8¢ KH_ 000K 11 - HH_(00094K

# Shueent, L A, Lawion, M R, Jeoningrs, W P NS Compomtian, & Linied Staies
1 1979). Hazorduus Surlpce Up-wings i Abendonod Undergresnd Mints. Black Hills

.
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Mational Forest (0L Number: 714985 Rackville, MD: The Mhivision: Bres 44
HH T} 1320 - HH_ (sl 71

“rensmss Crypaum Sy Maide Couney, Saolth Dukets - Jamiary |985" prepared Ter (he
Sonith Dakola Siale Cement Flant by HOSKING WE S TERNASUSNDERELGHIER, (MO
Sabe Hates we QUAS0T - 02%16

Vanous Newspaper Clippiags Daies Number o JIFL IRIZ2T2 - [12E 00078
License RO3RY documems: Botes =% HB_(IMKHEFFY HH_IN0G 1

bucense §2-387 - Sile 303005 0 documcnls, permil 424 decumenis., poml 474
urmiepdient dogummsems; TH_Whxks{S  FHI| DotoTed

Avnjlable seriat imagery from 1952 - |W92; Bater #8 BH _ERCHGYD - 1 3H_ U000
wiertn| Inagery Fom 1936 HH (000437

The warmity devd t Fuss rom Stie of Suith Dakowa. Batoans HH_ 030220

The publisted sovroes found under the cited references al the end of this repar

Renh mys2il und mMemibers i0my fion wader iy direetion cosdueied the fllowing geatechnics
and site related | mvestigatinas and besting

A preliminery ensic inspeciiot of the subd|vision snd scheet homes NI29N3/3 |, 221
Subsurfuce geotschnical investighlon, sy, end intlysin conipheted | (2321
Subaurface goorccnnical investipation, iestng, analysiv, purveying, nnd modeling
soseribed in this report eonducied in 2023 and January of 20124,

Haacd o this information dF sumimnnesd in my cxpart repotr L bavs formed ke Bellaw g

o LTI

Reszarch conduciest by Nick Anderson of Tann REM, referenced by the Bates
stamped drcumenis (sted ahove, indicates tha enderground mining nl‘gypium began
in the 1918 Boam-and-pillar npuing methods werr used. s wndergrovnd mining
coplidued bl of (east the 19504 wid passihly as lite as the mid-to-late- 1900 o he
Later ESHNDS, strp rokding OpeTa s wore uidemaken for & panien of the sred. Mipng
wis vvndieted by Eww privals cocporalions ane Tinally by the State of South Dakova
for use in {he preduction of Penland Coment. The exient of linal reclamaiion
performed ar the site 15 ot documeried. 11 s dnderswoad that the mining permil was
varmied, and the ancs was meelamed hy the Staic ol S Dekola as pasionzlund. The
burd was then 3ol to & private owner by the Sute af Scuth Dakow in 1994, a5
documetiicd by the warratily decd given (o Ruymoend wnd Cand Fuss. The State of
Soh Dudeoty 15T, the Siae) resaryad unip el the cimrety ol the subsurfbes citme,
with the onoeption of sand and grmvel. The Staie has inadc o funther conveyinde of
th¢ subsurface estate io apy pher party, mdividual, or colity. In 1994 the propeny
Vs w1l tlo Dheets, aid @ florts to sibdivide the orecls somi began, Tie Miwde
Copmiy Board of Comi<gjoners approved o subdivision pla for ibe st bots of the
Hideawey Hills Subdivisicn in Ocleler 2002 %o fimber roclomotion work is koown
to liwve accwmeeid, andd e develipment of the subuiviston mesulted o soift vatiin st
Glling of the solls placed dudng reclamation; primarily comisting of cxcavatian amd
predaminguely in street seutiony, es cvidenced by enisting congiructinn plans cpepted
Tor developmont of e slibdivivivn:

20t -
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7 Thee S ol South Tukoe did net fully dischose the exient of past mining soliviries
nor did they diselose that the il was roclomoed wr pusisrcland aod nol to o stendard
twr wonkd suppon anecanicngl as, Mo resinenivn (v the Jewd wis nrde greveming
Firtre develepment nf the 4ite for aosideatial ar ather Mreur) Seacd dses even
thorigh o Wvas knowm Lhal the £losure was et compicisd ko g sinpdard i woutd
pilew Arsenral ese a1 the dme of salg of in 1 b

b As i diret resul] of dhe past aning practpegs, boih undenpound and xurfas e, and
narequate closure aml reclamuation of the imines 0 wuppert wrestioied wse, the
maporiy of the site in its prescat condition 19 unfit w soppon the stucmne and
infresructore presemtly sl the ziie. Mhis condition hes Been exavethared by 1lie
dissolution of pypsun by surface 2nd yrownd water of gypaen owpnsed in the
urderpeoand mine nid Tnesmsoemiced m bhe surfece mine hackll leading w the
creotium of karsl m the womimag ore bedy and prpng me the Al roelonals,

4 Faidlure wn discloge those forpping facta priar 1o sale of the prepenty gt allewing ihe
subrsequent yobdivision on the property for residential development led the develope
oA shbsequeni plifdbiesers of the lots to invest in the sulbdividoen and imibiclal
propertics wilh the udersrisdmg that the 4ilz bad bem ﬁ.l“_u reglmimed Ffor
wrurespicred wee ponl i mg:

L3 I s curment eondition sigiificenl and extenslve peclochnical hazards enist
throwghoul 1he subrurfece of Hideeway Hitls Subdivision. These imclude vhe dine
dunger of rou] calldpse of ike abundoned undgrgrouny iHine work [ngs, pypsium ke
cehdilions beyme emeated o e repieiziog nfe body adjboenl o Ihe me workiogs.
uosuilable [T pueerial convising vf wed, Mpe-wrined soile and gypsunn beinp used
for reclemavien of surface mining, lack of 2 specificetion of back Fll materials ood
CRMPACHEN coquUcments T supnart bonesiricied deve|opmem, and the ipferaction of
osttanl and anilicie! sopilers creating soficing end weekaming of ihe deleicnous fill
materiols ond mine waorklngs. These copditimg pose an unacecpioble ris 1o
homddwiiers nod the rUblic thiat socipy abd se the subdiysion.

My gl conchesion is Uie subdivision 5 exhibiting signs of sgniAcant distness in homes,
sreets. Yanlr. Hdcwalks, oic. refated o both the unceryround imd surfece maming. The ix also
abvigus cypdenee thal 3 porton ot the waley system 1s ompeomised, i o konam that 4
signiticans mmann: of finished waier suppdled by Noafudale Ssniary Disricn is unaccounted for
i oy b erneving the subprade, and (hee sewer sysicm b s xhibittng significant distzess in
puntons of the subdivision. This distress will comiue b pet wane ax sed kerrenl, subsidener,
kst piping, conzalidation, gypsum lass and oollapse progreas. Sishiliganon of homes ond
infresirucivm arc nos [easible becanys thae is ool e poclical methisd for stabilization of all )
maicnal supparting waler, sewer, pas, ahd clectrbcal Dy, Stoors amd guners canyul be
suabilized wittioul reconsinscding them with stahilived aubymde dnd basc malcnols hat a2
approprialc $or noad budkling. This wonld requtre the mmoval and mponistion of & mmsive
amannl of maenind The cadsting undergroand fmsiruciute wau<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>