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INTRODUCTION 

Plaintiffs' properties are sinking into the earth, and their houses are 

coming apart at the seams. The State is responsible for this destruction. It 

owns the subsurface beneath Plaintiffs' properties, a subsurface it filled with 

crumbling minerals and loose garbage. These materials are insufficient to 

support the surface, and it was only a matter of time before the ground began 

to collapse under its own weight. Expressly relying on a dissenting opinion of 

this Court, the Circuit Court held that the State could escape liability 

because of sovereign immunity. But this Court has repeatedly rejected that 

conclusion. This Court should reverse and hold that the State can be liable 

under the South Dakota Constitution's Taking and Damages Clause. 

PRELIMINARY STATEMENT 

Citations to the r ecord are designated as "R." followed by the 

appropriate volume and page number(s). Citations to the appendix are 

designated as "App." followed by the appropriate page number. Individual 

plaintiffs are referred to by their first and last names. Defendant State of 

South Dakota is r eferred to as the "State." Defendants South Dakota Cement 

Plant Commission and the South Dakota Cement Plant are together referred 

to as the "Cement Plant." 

JURISDICTIONAL STATEMENT 

This is an appeal from the Circuit Court's Judgment of Dismissal 

d enying Plaintiffs' Motion for Partial Summary Judgment and granting 
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Defendant's Motion for Summary Judgment, which wa s entered on October 

15, 2024. R. vol. 6, p. 1179. Defendants filed a Notice of Entry of Judgm ent 

of Dismissal on October 17, 2024. R. vol. 6, pp. 1180-81. Plaintiffs t imely 

filed their Notice of Appeal and Docket ing Statement on November 7 , 2024. 

R. vol. 6, pp. 1309-18. This Court has jurisdiction pursuan t to SDCL § 15-

26A-3(1), because it is an appeal from a final judgment. 

Plaintiffs seek review of the Circuit Court's Order Denying Plaintiffs' 

Motion for Partial Summary Judgment and its Order Granting Defendants' 

Motion for Summary Judgment and Denying Plaintiffs' Motion for Summary 

Judgment. These orders are reviewable pursuant to SDCL § 15-26A-7. 

LEGAL ISSUES 

I. "7hether the Circuit Court erred in granting summary 
judgment for Defendants on sovereign immunity. 

The Circuit Cour t concluded that P la intiffs ' claims ar e ba rred by 

sovereign immunity b ecause they sound in tort . Th e following are the most 

p ert inent legal authorit ies on this issue: 

• S.D . Const. art . VI, § 13 . 

• Long v. S tate, 2017 S.D. 79. 

• R upert v. City of Rapid City, 2013 S.D. 13 . 

II. "7hether the deprivation of subsurface and lat e ral support is a 
taking/damaging under the South D akota Constit u t ion. 

The Circuit Court failed to rule on Plaintiffs' argument that th e State 's 

deprivation of subsurface and lateral support constituted a takin g/dama ging 
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under the South Dakota Constitution. The following are the most pertinent 

legal authorities on this issue: 

• Long v. State, 2017 S.D. 79. 

• Ulrick v. Dakota Loan & Tr. Co., 49 N.W. 1054 (S.D. 1891), 

overruled on other grounds by Long v. Collins, 82 N.W. 95 (S.D. 

1900). 

• Salmon v. Peterson, 311 N.W.2d 205 (S.D. 1981). 

• Collins v. Gleason Coal Co., 115 N.W. 497 (Iowa 1908). 

• Restatement (Second) of Torts§ 820 cmt. b (Am. L . Inst. 1979). 

STATEMENT OF THE CASE 

This matter originates from a judgment rendered in M eade County in 

the Fourth Judicial Circuit by the Honorable Eric Strawn. 1 Plaintiffs filed a 

class action p etition on October 27, 2020. R. vol 1, pp. 6-24. Plaintiffs pled 

claims for inverse condemnation, breach of a r eal property covenant, breach 

of the duty of surface/subjacent support, unjust enrichment, and constructive 

trust. R. vol. 1, pp. 19-21. Plaintiffs later dismissed all but the inverse 

condemnation claim, and the Circuit Court granted Plaintiffs' motion to 

certify the class. R. vol. 1, pp. 154-55. As any citizen seeking just 

compensation must do, Plaintiffs framed their inverse condemnation claim 

1 The Honorable Kevin J. Krull presided over the early stages of this 
litigation. 

3 



using traditional notions of property and tort law to establish that 

Defendants invaded Plaintiffs' property rights and that those invasions 

amounted to a taking or damaging within the meaning of§ 13 of Article VI of 

the South Dakota Constitution. 

Following discovery, Plaintiffs moved for partial summary judgment 

and Defendants moved for summary judgment. R. vol. 4, pp. 3997 -4000; vol. 

5, pp. 53-54. After a hearing, the Circuit Court denied Plaintiffs' motion for 

partial summary judgment and granted Defendants' motion for summary 

judgment. R. vol. 6, p. 1178. Although Defendants raised multiple 

arguments in support of their motion, the Circuit Court ruled on only one 

issue: sovereign immunity. R. vol. 6, pp. 1168-77. The Circuit Court held 

that Plaintiffs' inverse condemnation claim was really a tort claim-and was 

therefore barred by sovereign immunity because Defendants' conduct would 

have been a tort if it were committed by a private party. R. vol. 6 , pp . 117 4-

76. 

Plaintiffs timely filed their notice of appeal and docketing statement. 

R. vol. 6, pp. 1309-18. They now ask this Court to reverse the grant of 

summary judgment to Defendants, grant summary judgment to Plaintiffs on 

the issue of public use, and hold that the State can b e h eld strictly liable . 

STATEMENT OF FACTS 

On April 27, 2020, the earth collapsed in the quiet neighborhood of 

Hideaway Hills. R. vol 4, p. 4330; vol. 5, pp. 21-22. A gigantic, gaping hole 
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opened up on East Daisy Drive, mere feet from the edge of John and Erika 

Trudo's home. See R. vol. 4, p 3958. Unbeknownst to any of Hideaway Hills's 

residents, their homes were precariously balanced over former mines that the 

State filled with collapsing and subsiding materials. See R. vol. 4, pp. 4325-

26; vol. 5, pp. 23-24. It was only a matter of time before they plunged 

beneath the surface. 

App . 282. 

Those basic facts are all this Court needs to reverse the award of 

judgment to the State on sovereign immunity grounds, since that is a pure 

legal issue. For completeness, however, Plaintiffs offer additional details 

below. 
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I. The history of mining underneath Hideaway Hills. 

Hideaway Hills is built on top of an old mine: 

R. vol. 4, p. 3993. 

Hi~Mway Hills: 2020 

"""'"""""" f'LAI NTIFF&' 
MS.I EXtilBIT 

• In• Negligence Stand.ms • In· Strict Liability 

Permit 424 1969 - Out• Dismi$ed WithOU! Prejudi:e 

This map shows that Hideaway Hills is a densely populated 

neighborhood located between Interstate 90 to the east and a railroad to the 

west. It also indicates the lot locations of the current plaintiffs. But the most 

useful part of that diagram is the yellow boundary that forms a misshapen 

rectangle. That boundary is k ey to understanding where the mines and 
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reclaimed areas are located that threaten Plaintiffs' property, and how those 

mines got there. 

Hideaway Hills is built over land that was mined several times. The 

first underground mines were dug in the early 1900s by a company called 

Dakota Plaster. R. vol. 5, p. 105. At the time, Dakota Plaster owned land 

that included the tract outlined by the misshapen rectangle. R. vol. 5, p. 104. 

Dakota Plaster dug these deep mines in the north and east portions of the 

property. These mines were essentially gigantic underground tunnels and 

were dug using the "room and pillar method." The tunnels are outlined in 

yellow in the diagram below and lie entirely within the rectangle of land the 

State later acquired and mined. 
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R. vol. 4 , pp. 4 161-66, 4171. 

The n ext known 2 mines wer e dug by the State . In 1985, the Cement 

Plant, a subdivision of the State, purchased the property and obtained 

p ermission t o mine it under P ermit 424. R. vol. 5, p. 106. The Sta te claims 

that, unlike Dakota P laster , it never tunneled . Instead, the State admits to 

mining gypsum from 16 acr es of the property !a nd an a dditional h a lf acre 

2 In 1930, U .S. Gypsum bought Dakota Plaster and Dakota Plaster 
transferred the property to U .S. Gypsum. R. vol. 5, p. 105. U.S. Gypsum 
may have mined part of it. R. vol. 5 , p. 105. 
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from adjacent land3) by surface mining-digging a gigantic, open-air pit and 

extracting gypsum as it was exposed. R. vol. 5, pp. 107-08. As the State 

admits, it was "blast[ing] three times a week on average" during this period 

of time. R. vol. 4, pp. 4160-61. It estimated that 35,000 tons of gypsum were 

mined from the Hideaway Hills site every year. E.g. R. vol. 4, pp. 4109. The 

State made tens and perhaps hundreds of millions of dollars from this 

gypsum. See R. vol. 4, pp. 1153-54; Office of the State Treasurer, Fiscal Year 

2023 Annual Report 5 (2023), https://sdtreasurer.gov/wp­

content/uploads/2023/12/ 

ANNUAL-REPORT-2023-Office-of-the-State-Treasurer.pdf. 

But that does not mean the State ignored the deep tunnels dug by 

Dakota Plaster. The State concedes that it conducted "blasting" in the 

"underground mine area" on "a five-acre portion of the land in the 

northeastern side the property." R. vol. 5 , p . 107 . The State claims that it 

conducted this blasting to "close[]" the underground tunnels. R. vol. 5, p . 107. 

But the State's employees testified that the State conducted the blasting to 

see if it could uncover more gypsum. R. vol. 4, pp. 4181-82 ("Q. And what was 

the purpose of doing that test shot? What was the goal? A. To see how much 

gyp[sum] was in the area."); see also R. vol. 5, p. 61 (admitting that the State 

"checked the blasting area for gypsum and determined that there was 

3 The adjacent land bordered the rectangle to the south and was owned by a 
Mr. and Mrs. Pengra. R. vol. 5, p. 108. 
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insufficient gypsum to take"). The employees further testified that the 

blasting uncovered some "gypsum that was visible," which the State 

"removed" and then "process[ed] at the cement plant." R. vol. 4, pp. 4155-57. 

But the State mined more than just the admitted 16.5 acres. One 

State employee conceded that the State had "at one time or another affected 

all of the land within the" rectangle. R. vol. 4, pp. 4107, 4 127, 4130; vol. 6, p. 

346. And that statement is further supported by geological testing. Western­

EGI, an engineering firm, took geophysical borings from the following 

locations throughout the Hideaway Hills subdivision: 

R. vol. 4, pp. 4539 (indicating bore holes in r ed). 

As a r esult of the firm's investigation , "mine voids were found outside 

the known limits of mining." R. vol. 4, p. 4333. These borings demonstrated 

tha t the State's "mine workings likely ext end further to the east a nd south 
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than are currently mapped." R. vol. 4, pp. 4330, 4333. Additionally, the 

State appears to have conducted mining to the north of the area it claims it 

mined. R. vol. 4, pp. 4332-33. This additional mining explains the 

documentary evidence showing that "higher gypsum tonnage was removed 

from the mine than what can be accounted for from the workings that have 

been mapped." R. vol. 4, p. 4333. In short, Plaintiffs provided substantial 

evidence that the State had mined most of the area underneath the current 

Hideaway Hills subdivision. 

II. The State improperly reclaimed the property under Hideaway 
Hills. 

In 1990, the State converted its mine permit into a mine license to 

comply with a change in South Dakota law. See R. vol. 4, pp. 4101, 4103. As 

part of that change, the State was "required to reclaim any land affected 

under the permit and the license in accordance with the terms of SDCL 45-6." 

R. vol. 4, p. 4103. Reclamation involves filling in, regrading, and 

revegetating a strip-mined pit with suitable soil to "provide for appropriate 

future beneficial" use of the property and ensuring that the "area outside of 

the affected land" was "protected from slide, subsidence, or damage." SDCL 

§ 45-5-67(1), (7); see also S.D. Amin. R. 74:29:07:07(8) (1993). 

The State's reclamation was further govern ed by a set of regulations 

found at S.D. Admin. R. 74:29:07 (1993) , which were first promulgated in 

1988. Under those r egulations, t h e State was required to "rehabilitate the 

affected land to a condition that meets the selected postmining land use." 
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S.D. Admin. R. 74:29:07:01(1) (1993). "All reclaimed slopes and slope 

combinations" likewise had to be "suitable for the postmining land use" and 

"structurally stable." S.D. Admin. R. 74:29:07:04(1)(b)-(c) (1993). If the 

selected postmining use was "rangeland," then property needed to "have the 

capacity to support a livestock carrying capacity that is equivalent to that of 

the surrounding area." S.D. Admin. R. 74:29:07:20(1) (1993). The material 

used in reclamation was to be either "topsoil" from the site or "other suitable 

material." S.D. Admin. R. 74:29:07:07(8) (1993). The State was required to 

"prevent or minimize subsidence that may result from mining activities." 

S.D. Admin. R. 74:29:07:16 (1993). If "subsidence cannot be prevented," then 

"measures must be taken to minimize damage to and loss of value of property 

and to minimize hazards to livestock, wildlife, and humans." Id. Any 

"existing underground mine workings intercepted by surface mining 

activities" were to "be sealed during reclamation." S.D. Admin. R. 

74:29:07:17 (1993). 

The State asserts it r eclaimed anywhere from 16.5 to 32 acres, but 

"[t]he ext ent of final reclamation performed at the site" by the State "is not 

documented." R. vol. 4, pp. 4141, 4325; vol. 5, pp. 109-10. What is 

documented, however, is that "the soils used to backfill the mine consisted of 

locally present material derived from the pulverization of soft sedimentary 

rock and gypsum." App. 313; see also R. vol. 4, p. 4169 ("I do remember there 

was a lot of backfill and overburden available on the site from the 
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operations."). Indeed, the State used fill that contained a significant amount 

of pulverized gypsum. R. vol. 4, pp. 4329-48. "Pulverized gypsum was 

present in nearly all of the samples that were Spearfish Formation derived 

fill," for instance. App. 313. Moreover, in their brief in support of summary 

judgment, Defendants admitted "for the purposes of this motion" that '"fill' is 

in every location Plaintiffs alleged." R. vol. 5 , p 88. 

The State haphazardly mixed the pulverized gypsum in with other fill 

materials during the backfill and reclamation process. R. vol. 4, p. 4340. 

"The stiffness of the fill materials ... varied by location and randomly with 

depth, indicating inconsistent compaction effort during placement of the 

materials." App. 313. "It was obvious from these findings that the fill 

material used to reclaim the strip mine was not controlled during placement." 

R. vol. 4, p. 4329. Laboratory testing revealed that 28% of the total 

reclamation material used in Hideaway Hills was gypsum, with the 

composition of any given area ranging "from 5.6% to 85.6% by volume." R. 

vol. 4, pp . 4240, 4542. 

In addition to pulverized gypsum, the State also used trash to "backfill 

the surface mine." R. vol. 4, p. 4241. "Placing trash in fill leads to improper 

compaction and as these materials decay and disintegrate there is an 

associated loss of volume. General engineering practice is to not allow trash 

or organic materials to be used as fill." R. vol. 4, p. 4241. Additionally, the 

State's r eclamation also ran afoul of a mining regulation that r equires that 
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"[a]ll refuse from mining operation, including garbage and rubbish, must be 

disposed ofin an approved landfill." S.D. Admin. R. 74:29:07:05 (1993). 4 

Evidence of reclamation has been discovered "beneath the vast 

majority of the property that became Hideaway Hills." R. vol. 4 , p. 4333. 

And "extensive amounts of fill exist beneath homes and infrastructure 

throughout the subdivision." App. 313. The samples recovered from the 

engineering firm's bore holes, together with the remainder of the firm's 

geotechnical investigation, revealed almost 40 acres of reclamation materials 

underlying the subdivision. 

4 While S.D. Admin. R. 74:29:07:05 (1993) permits on-site disposal ifit 
"complies with the South Dakota solid waste regulations in article 74 :27," the 
State's disposal of waste materials on the Hideaway Hills property did not 
meet these requirements. See S.D. Admin. R. 74:27:08:01 (2011) (requiring a 
permit before solid waste can be disposed); 7 4:27:11:05 (2011) (prohibiting 
disposal sites within 1,000 feet of a highway) ; 7 4:27: 12:09 (2011) (requiring 
public access to the site be restricted with "fences , gates with locks, and 
similar controls"). 
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R. vol, 4 , p. 4540. And that does not even fully cover the area in the 

northeast corner that the State admits it reclaimed. R. vol. 5, p. 109. 

"The extremely poor fill material that was used to recla im the surface 

mining operation presents several hazards to properties and infrastructure" 

in Hideaway Hills. R. vol. 4, p. 4347 . Specifically, the "amount of gypsum 

contained in the fill material" threatens "the overall stability of the 

subdivision." App. 323. "Damage to surface structures from gypsum being 

mixed into soils is a well understood problem in the Black Hills." App. 323. 

If water ingresses into fill that contains pulverized gypsum, it can lead to 

settlement and cracking, which ultimately causes subsidence or collapse on 

the surface. R. vol. 4, pp. 4343-45. "As the finely pulverized gypsum 

dissolves , it crea t es piping through the soils, which creates a conduit to a llow 

more water to easily en ter t h e subgrade, leadin g to the dissolution of more 

gypsum." App. 323. The settlem en t observed so far "is almost certainly 
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attributable, in large part, to the loss of gypsum from runoff entering the 

subgrade fill." App. 324. And while the process can sometimes be gradual, 

the gypsum fill can also collapse suddenly. R. vol. 4, p. 4347. 

Additionally, the engineering firm's testing revealed that there are 

unsupported voids from old mines beneath the surface that could also lead to 

subsidence or sudden collapse.5 (P's Ex.15 pp 31-32). The danger presented 

by these voids is significant, but not as widespread as the danger presented 

by the improper reclamation that underlies almost the entire subdivision. As 

a result, the danger from improper reclamation is more serious and more 

comprehensive than the danger from the underground mining voids. R. vol. 

4, pp. 4347-48. That is why the engineering firm concluded that the risk of 

sudden collapse from the improperly reclaimed surface mines presented the 

greatest danger to Plaintiffs' properties and lives-even more than the voids 

left over from older mining operations. R. vol. 4, pp. 4347-48. 

This risk of sudden collapse has existed from the moment the State 

improperly reclaimed the property. "Settlement of the fill is inherent of the 

fill section itself, and has occurred and will continue to occur regardless of the 

land use or occupancy by structures or infrastructure." R. vol. 4 , 4242-43 . In 

other words, the State's improper reclamation left the land on an inexorable 

5 In its summary judgment filings , Defendants admitted that "some but not 
all of the homes in the Hideaway Hills Subdivision are experiencing 
settlem ent in varying degrees." R. vol. 904-06. 
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path toward sudden collapse regardless of how it was used. Even if the 

Plaintiffs had never bought the land, or if they bought it and left it empty, it 

would have eventually started settling and collapsing just as it is now. 

Nor can the State shirk responsibility for its role in creating these 

dangerous conditions. Hideaway Hills would not "be in the same situation if 

the State would not have mined that property." R. vol. 6, p. 357. The State's 

"extensive" mining throughout the property and then inadequate reclamation 

with "poor fill material" will destroy Plaintiffs' properties. R. vol. 4, pp. 434 7-

48; vol. 6, p. 357. 

III. The State did not properly disclose the risks before selling the 
property. 

In 1992, the State claimed to have finished reclaiming the site. R. vol. 

4 , p. 4538. The State Board of Minerals certified compliance with 

reclamation requirements as of January 20, 1993. R. vol. 4, p. 4538. 

However, the Board made this certification less than two years after the mine 

was closed, thereby violating the two-year waiting period requirement 

imposed by Permit 424. R. vol. 4, p. 4538. The State then put the property 

up for sale. R. vol. 4, p. 4197. 

As part of the sale, South Dakota law required the State to appraise 

the property. R. vol. 4, pp. 4197-98. U nder S.D. Admin. R. 74:29:07:01(1) 

(1993), the State was required to reclaim the land "to a condition that m eets 

the selected postmining land use." Under the permit, t h e proposed u se for 

the reclaimed land was rangeland-land where livestock is kept. E.g. R. vol. 
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4, p. 4112; vol. 5, p. 107; see also S.D. Admin. R. 7 4:29:07:20 (1993). But 

when it came time to sell, the State instead had the appraisers return an 

appraisal for the land's "highest and best use." R. vol. 4 , p. 4203. The State 

did not inform the appraisers that the land had only been reclaimed to be 

rangeland at best. R. vol. 4, pp. 4199-200, 4207. Instead, the State let the 

appraisers report that the land had been "reclaimed to the current 

environmental standards." R. vol. 4, p. 4207. As a result, the appraisers 

labored under the misconception that "[n]o physical conditions exist which 

would preclude development." R. vol. 4, p. 4215. 

That misconception influenced the appraisers' recommendation. 

Because the appraisers believed no physical conditions would preclude 

development, the appraisers were inclined to find that "residential 

subdivision" was the highest and best use. But they determined that a lack 

of utilities and commercial interest made a residential subdivision infeasible 

at that time. R. vol. 4, pp. 4215-16. So, the appraisers determined that the 

highest and best use of the property without utilities was as a "residential 

ranchette." R. vol. 4, pp. 4216. If utilities were run to the property and 

commercial interest developed, they added, the land would be ideal for a 

residential subdivision. R. vol. 4, 4215-16. The State allowed that appraisal 

to stand without correction. 

The State subsequently sold the property to Raymond Fuss, who then 

gave it to his son Larry. R. vol. 5, p. 111. As part of t h at transaction, the 
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State "did not fully disclose the extent of past mining activities nor did they 

disclose that the site was reclaimed as pastureland and not to a standard 

that would support unrestricted use." R. vol. 4, p. 4326. Nor did the State 

mention the potential risks in the newspaper ad soliciting bids for the 

property. App. 128. And no "restriction to the deed was made preventing 

future development of the site for residential or other structural based uses 

even though it was known that the closure was not completed to a standard 

that would allow structural use at the time of sale or in the future." R. vol. 4, 

p. 4326; see also R. vol. 4, p. 4238. 

The State reserved the mineral estate to itself as part of the deed. R. 

vol. 4, p. 4238. As a result, Larry Fuss received only the surface property, 

while the State retained ownership of the subsurface. R. vol. 4 , p. 4238. The 

State retains ownership of the subsurface to this day. 

Larry Fuss eventually sold his surface rights in the property to a 

developer, Bryon Keith Kuchenbecker. R. vol. 5, pp . 112-13. Larry had heard 

rumors of mines on the property , though he was not personally aware of any, 

so he offered a general disclaimer to Kuchenbecker just to be safe. R. vol. 5, 

pp. 317-18, 376. Upon receiving the disclaimer, Kuchenbecker went to the 

State Cement Plant to get "information regarding the mining." App. 541. 

But the State told him "only" that "the land had been reclaimed and that they 

thought that" the "other min[es]" had been "pushed in, reclaimed." App. 542. 
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Given the rumors of past mining, various subsequent purchasers 

allegedly used various disclaimers. See R. vol. 5, p. 119. But despite 

deposing every Plaintiff in this litigation, the State identified no current 

homeowner who knew about the mines underneath the property at the time 

of purchase. More importantly, when the State, as the continuous subsurface 

owner, originally sold the land, it never disclaimed the quality of the 

subsurface or its reclamation efforts. R. vol. 4, p. 4238. It provided no 

disclaimers, warranties, or restrictions on development at all. See R. vol. 4, 

p. 4238; see also R. vol. 4, p. 4326. The State's failure to disclose the 

reclamation facts or limit future development allowed plaintiffs to build their 

homes on a surface that was heading toward collapse, regardless of use. 

IV. Plaintiffs' property begins to collapse. 

Kuchenbecker obtained approval to develop the Hideaway Hills 

property in 2002 and commenced development soon after that. R. vol. 5, p. 

114. While Kuchenbecker conducted some grading of the property, "grading 

for the subdivision was relatively minor." R. vol. 4 , p. 4345. It did not stretch 

down the thirty-plus feet that the States' fill material reached. See R. vol. 4, 

pp. 4006-92, 4347-402; vol. 5, p. 17. Development was completed around 

2005. R. vol. 5, p. 117. 

Once residents began moving in, sinkholes and settling began to be 

observed, starting in 2008. R. vol. 5, p. 120. On April 27, 2020, a giant 

sinkhole opened up on East Daisy Drive, rendering the settling and 

collapsing of the Hideaway Hills neighborhood unmistakable. R. vol. 4, p. 
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4328; vol. 5, p. 121. As a result of the collapse, thirteen homes have been 

evacuated. R. vol. 4, pp. 4328, 4362. 

Subsequent investigations revealed that these and other homes in 

Hideaway Hills had already begun to experience damage due to the 

insufficient support provided by the State. "Several of the properties at the 

site have depressions in landscaped areas that are typical signs of potential 

sinkhole subsidence features. " App. 342. The homes themselves are 

"showing signs of distress and settlement." R. vol. 4, p. 4328. "[S]ome homes 

exhibit[] significant settlement and others only hav[e] minor cracking," for 

now. R. vol. 4, p. 4328. There are cracks in the foundations, walls, and 

corners. R. vol. 4, p. 4328. And "floor slabs in some basements are heaving." 

R. vol. 4, p. 4343. By way of comparison, the "surface infrastructure and 

general surface grading is in worse condition at Hideaway Hills than 

Northdale despite being several years newer." R. vol. 4, p . 4242. Northdale 

is the subdivision immediately south of Hideaway Hills. 

The damage has only worsened during the course of litigation. In 

2023, "several residents in the subdivision reported more active settlement 

around their homes." R. vol. 4, p. 4329. There has also b een continuous 

"expansion of the mine collapse site." R. vol. 4, p. 4242. This damage will 

only get worse, until it becomes catastrophic-with Plaintiffs ' homes 

experiencing a sudden and total collapse. R. vol. 4, pp. 4344-45. 
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STANDARD OF REVIEW 

Summary judgment is appropriate if "there is no genuine issue as to 

any material fact and that the moving party is entitled to a judgment as a 

matter of law." SDCL § 15-6-56(c). On appeal, this Court reviews summary 

judgment rulings de novo. Geidel v. De Smet Farm Mut. Ins. Co. of South 

Dakota, 2019 S.D. 20,, 7. 

Where the evidence supports conflicting reasonable inferences, the 

factual dispute is genuine. Discovery Bank v. Stanley, 2008 S.D. 111, , 16 

(citing A-G-E Corp. v. State, 2006 S.D. 66, , 17). A genuine factual dispute is 

material when it "affect[s] the outcome of the suit." Stern Oil Co., Inc. v. 

Brown, 2012 S.D. 56,, 13 (citing Robinson v. Ewalt, 2012 S.D. 1,, 10) 

( cleaned up) . 

ARGUMENT 

By engaging in faulty reclamation and thereby depriving Plaintiffs of 

necessary subjacent support for their land and houses , Defendants took and 

damaged Plaintiffs' land for public use. Therefore, the State must provide 

just compensation. 

I. Because Defendants took and damaged Plaintiffs' land for 
public use, they are not protected by sovereign immunity. 

The Circuit Court erred in granting the State summary judgment on 

the issue of sovereign immunity and denying summary judgment for 

Plaintiffs on the issue of public use. Sovereign immunity does not apply 

because all exercises of the eminent domain power are compensable under 
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the State Constitution, regardless of whether the harm could also be 

characterized as a tort. Moreover, property taken or damaged by the 

operation and reclamation of a state gypsum mine is taken or damaged for 

public use, not as part of the exercise of a police power. 

A. Sovereign immunity does not apply to an inverse condemnation 
claim, even if it resembles a tort. 

The fundamental flaw in the Circuit Court's decision was its belief that 

Plaintiffs could not bring a claim for inverse condemnation because their 

claim was actually a tort claim, and tort claims are barred by sovereign 

immunity. R. vol. 6, p. 1175-76. In reaching this holding, the Circuit Court 

committed several errors in reasoning: (1) relying on a dissent and 

inapplicable federal caselaw instead of this Court's binding precedent; (2) 

failing to recognize that sovereign immunity does not bar recovery in inverse 

condemnation just because the facts might also support a tort claim; (3) 

failing to recognize that if a taking or damaging also happens to constitute a 

tort, then the Taking and Damages Clause abrogates sovereign immunity for 

it; and (4) failing to recognize that courts must use property and tort law to 

determine when the government's conduct constitutes an unprivileged 

invasion of citizens' property rights. 

1. This Court has already r ejected the Circuit Court's 
reasoning. 

The Circuit Court err ed by ignoring this Court's majority decision in 

Long v. State, 2017 S.D. 79. Instead, when the Circuit Court h eld that 

Plaintiffs' inverse condemnation claim was barred because it was "really" a 
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"negligence or tort" claim "cloaked in inverse condemnation," the Circuit 

Court expressly relied on a dissent. R. vol. 6, p. 1175. (citing Long, 2017 S.D. 

79, ,, 60-84 (Gilbertson, J., dissenting)). As the Circuit Court stated: 

"In determining whether Landowners are entitled to 
compensation, the threshold question ... is whether the 
claim presented ... is actually one of inverse 
condemnation or if it is instead one of tort." Long v. State, 
2017 S.D. 79, , 66. This Court is aware this citation is 
from [a] dissenting opinion .... [O]ther supporting cases 
shore up [t]his dissent. 

R. vol. 6, p. 1175 (cleaned up). Yet, this Court's majority opinion in 

Long rejected that reasoning: "Because there were not any tort claims 

pending, the State cannot raise the affirmative defense of sovereign 

immunity." Long, 2017 S.D. at, 17. 

Next, the Circuit Court unsuccessfully tried to diminish its rejection of 

this Court's binding precedent with a hal:tb.earted attempt to distinguish 

Long: "[T]the very issue presented by the current Defendants wasn't 

addressed by that Court." R. vol. 6 , p. 1175. After all, the Long plaintiffs' 

"claim arose out of placement, engineering, and design" of a highway and its 

drainage, unlike h er e , the Circuit Court noted. R. vol. 6, p. 1175 (cleaned up). 

But the court never identified any material difference between those facts 

and the facts of this case or explained why any such difference mattered. Nor 

could it, because, as this Court's cases show, the principles of eminent 

domain apply to a myriad of diverse factual circumstances, such as seizing 

prisoners' private property, Cody v. Leapley, 476 N.W.2d 257, 261 (S.D. 1991), 

destroying commercial elk herds, South Dakota Dep't of H ealth v. Heim, 357 
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N.W.2d 522, 524 (S.D. 1984), and poisoning trees, Rupert v. City of Rapid 

City, 2013 S.D. 13, ,, 17, 39-44. 

The Circuit Court also erred in believing that cases from outside South 

Dakota bolstered the dissent in Long. The three cited United States 

Supreme Court cases, Sanguinetti v. United States , 264 U.S. 146 (1924), 

Keokuk & Hamilton Bridge Company v. United States, 260 U.S. 125 (1922) , 

and Hughes v. United States, 230 U.S. 24 (1913), applied the federal 

constitution's takings clause, which is facially different from South Dakota's 

Taking and Damages Clause. 

In Sanguinetti and Keokuk, the Supreme Court of the United States 

held that a government-caused invasion of private property was not severe 

and pervasive enough to constitute a compensable taking. Sanguinetti, 264 

U.S. at 149-50, Keokuk & Hamilton Bridge Company, 260 U.S. at 127. But 

the South Dakota Constitution specifically allows just compensation for this 

kind of injury through the "or damage" language in its Taking and Damages 

Clause. Rupert, 2013 S.D. at, 9 . 

In Hughes, the United States Supreme Court rejected a federal takings 

claim based on periodic flooding caused by a n ew levee and a one-time flood 

caused by blowing up a different levee t h at protected the plaintiffs land. 

Hughes, 230 U .S. at 35. The latter was a response to a n emergency and was 

therefore an exercise of the police power rather than t h e eminent domain 

power. Id. at 34-35. The former followed naturally from the legal 
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proposition that no riparian owner has a property right in having the volume 

of water flowing by her property not exceed the volume that existed at the 

exact time the property owner took preventative steps to protect her land 

from flooding. Id. at 33-35; cf Jackson v. United States, 230 U.S. 1 (1913). 

Neither principle applies here. 

Similarly, in New Holland Village Condominium v. DeStaso 

Enterprises Ltd., 139 F. Supp. 2d 499 (S.D.N.Y. 2001), the Southern District 

of New York rejected another federal takings claim based on certain 

defendants' alleged violation of "a duty to warn of possible flood damage 

resulting from bad weather" and "to repair damage to [a dam] caused by a 

private actor." Id. at 503. Again, this was under the federal constitution's 

taking provision, which is different from and narrower than South Dakota's. 

And on top of that, no government actor has any such tort- or property-based 

duty. See Maher v. City of Box Elder, 2019 S.D. 15 (explaining that under the 

public duty rule, government officials and employees generally h ave no tort 

duty to fulfill or enforce the law or to protect members of the public) . 

These cases support n either the dissent in Long nor the Circuit Court's 

interpretation of the South Dakota Constitution. The Circuit Court erred in 

relying on them. 
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2. Sovereign immunity bars tort claims, not inverse 
condemnation claims. 

In Long, the majority6 held that the plaintiffs' selection of a legal 

theory is dispositive: "Landowners in the present case dismissed their tort 

claims, leaving only the inverse condemnation claims." Long, 2017 S.D. at 

,-i 17. Accordingly, because "there were not any tort claims pending, the State 

cannot raise the affirmative defense of sovereign immunity." Id. The State 

specifically argued in that case that the landowners' "claims sounded in tort" 

and were therefore barred by sovereign immunity. Brief of Appellants at 8, 

Long, 2017 S.D. 79, 2015 WL 13653037, at *8 (No. 27368); Oral Argument at 

6:20-26, Long, 2017 S.D. 79 (No. 27368). But this Court ruled that was not 

true and analyzed the claims solely under the law of inverse condemnation. 

Long, 2017 S.D. at ,-i 17. 

As an illustration, in Rupert, this Court affirmed offensive summary 

judgment for the plaintiffs on the inverse condemnation claim but granted 

summary judgment for the defendants on the tort claims of trespass and 

negligence. Rupert, 2013 S.D. at ,-i,-i 17, 39-44. The Rupert decision treated 

the inverse condemnation theory of r ecovery as wholly separate from th e tort 

theories, even though they were based on the same underlying facts: the City 

6 Justice Kern wrote the majority opinion, in which Justice Severson joined. 
While Justice Zinter concurred specially, he agreed completely with Justice 
Kern's sovereign immunity analysis. Long, 2017 S.D. at ,-i,-i 58-59 (Zinter , J. , 
concurring). 
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put de-icer on a public street even after being informed that the de-icer was 

running off onto the Ruperts ' land and killing their trees. Id. The plaintiffs' 

decision to identify and articulate a separate inverse condemnation claim, 

even when brought simultaneously with tort claims based on the same 

conduct, prevented the Court from even considering combining the two. 

"Inverse condemnation, rather than trespass, is the appropriate theory for 

granting damages to an injured landowner where the trespasser is cloaked 

with the power of eminent domain." Id. at , 42 (quoting Tuffiey v. City of 

Syracuse, 442 N.Y.S.2d 326, 330 (1981)); see also Krsnak v. Brant Lake 

Sanitary Dist., 2018 S.D. 85, ,, 30, 33 (distinguishing between inverse 

condemnation and tort theories). 

As these cases demonstrate, conduct that is "really a tort" can also 

form the basis of an inverse condemnation claim. If the Circuit Court were 

correct in holding otherwise, then this Court would have ruled for the 

government defendants in Long and Rupert. But it did not. The distinction 

between tort theories and inverse condemnation theories matters because 

sovereign immunity cannot absolve the State of its obligation to provide just 

compensation for t akings or damaging under Article VI, § 13. 

For these reasons, courts in other states have expressly rejected the 

Circuit Court's rationale. On similar facts, these courts have held that the 

inverse condemnation claim was not a "mislabeled tort claim." Gaskin v. City 

of Jackson, 2012 WL 2865781, at *8-9 (Mich. Ct. App. July 12, 2012). They 
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have also held that inverse condemnation claims should be evaluated on their 

own terms, not conflated with tort claims. City of Mobile v. Lester, 804 So.2d 

220, 230-32 (Ala. Civ. App. 2001) (noting that the plaintiffs' tort theory and 

inverse condemnation theory were both properly put to the jury although 

they were based on the same underlying facts); Mattingly v. St. Louis Cnty., 

569 S.W.2d 251 , 251-52 (Mo. Ct. App. 1978) ("We find the petition 

insufficient in tort, but sufficient as to inverse condemnation."); Brown v. 

Kansas Dep't of Transp., 1996 WL 35070084, at *2-4 (Kan. Ct. App. Sept. 13, 

1996); Sanders v. State Highway Comm'n, 508 P.2d 981 (Kan. 1973); Harris 

Cnty. Flood Control Dist. v. PG & E Texas Pipeline, L.P., 35 S.W.3d 772, 773 

(Tex. Civ. App. 2000). 

3. Because the South Dakota Taking and Damages Clause 
requires just compensation. the State cannot have immunity 
for conduct that constitutes a taking. 

If sovereign immunity ever existed for exercises of the eminent domain 

power, the Taking and Damages Clause "essentially abrogate[d]" it. Long, 

2017 S.D. at ,r 17 (quoting Rupert, 2013 S.D. at ,r 43). As Rupert reasoned, 

because the Taking and Damages Clause requires the government to pay 

"just compensation" whenever it takes or damages private property for public 

use, the government has no immunity when it takes or damages private 

property for public use. Rupert, 2013 S.D. at ,r 43. 

Some cases suggest that sovereign immunity n ever existed for the 

eminent domain power in the first place. "[W]hen a condemnor validly 

exercises its authority, the condemnor's actions cannot b e deemed 'tortious' or 
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in violation of any 'duty' that is necessary to support a tort." Long, 2017 S.D. 

at ,r 20 (quoting Rupert, 2013 S.D. at ,r 44). In so holding, Long and Rupert 

clarified that conduct that would be tortious if undertaken by a private entity 

is not wrongful-and is therefore inherently not tortious-if it is a proper 

exercise of the eminent domain power: "Inverse condemnation, rather than 

trespass, is the appropriate theory for granting damages to an injured 

landowner where the trespasser is cloaked with the power of eminent 

domain." Rupert, 2013 S.D. at ,r 42 (quoting Tuffley, 442 N.Y.S.2d at 30). 

That is why this Court has sustained tort claims against entities with 

eminent domain power where the inverse condemnation claim was dismissed. 

See Krsnak, 2018 S.D. at ,r,r 30, 33; Hyde v. Minnesota, Dakota & Pac. Ry. 

Co., 136 N.W. 92, 96 (S.D . 1912). 

Further, the people of South Dakota expanded the power of eminent 

domain at the expense of sovereign immunity when they added the "damage" 

language to their Taking and Damages Clause: "The damages clause 

provides greater protection to property owners than the United States 

Constitution by requiring that the government compensate a property owner 

not only when a taking has occurred, but also when private property has been 

damaged." Hamen v. Hamlin Cnty., 2021 S.D. 7, ,r 17 (quoting State ex rel. 

Dep't of Transp. v. Miller, 2016 S.D. 88, ,r 39) (internal quotation marks 

omitted). In so doing, South Dakota expanded the eminent domain power­

or at least its compensability feature-into tort territory. "The words 'or 
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damaged' were, without doubt, added to the usual provisions contained in 

earlier constitutions for the purpose of extending the remedy to incidental or 

consequential injuries to property, not actually taken for public use, in the 

ordinary acceptation of that term." Krier v. Dell Rapids Twp. , 2006 S.D. 10, 

,-i 23 (quoting Searle v. City of Lead, 73 N.W. 101, 103 (S.D. 1897)) (alteration 

in original). To prevent the "damage" provision from swallowing all tort 

liability, this Court has limited compensation for damages to situations 

where the citizen's damage is different in kind-and not just degree-from 

any injury suffered by the public at large. Long, 2017 S.D. at ,-i 17 (holding 

that a group oflandowners near Highway 11 whose land was flooded suffered 

a different kind of injury that other property owners near Highway 11 whose 

lands were not flooded); Krier, 2006 S.D. at ,-i 28. 

And because many "takings" and many "damagings" could be 

characterized as torts, barring any claim against the government if it is 

"really a tort" would eviscerate the constitutional guarantee of just 

compensation. That is why this Court consistently entertains inverse 

condemnation claims even though they could be recast as tort claims. For 

example, if a private toll road company builds a road with inadequate 

drainage that floods nearby properties, that is a trespass or negligence and 

perhaps a nuisance; if the government does it, it is a taking. Long, 2017 S.D. 

at ,-i 28 (emphasis added). If a private landowner puts de-icer on her 

driveway after snowstorms and it flows onto h er neighbors' land and causes 
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damage, and she continues applying the de-icer after being notified of the 

damage, that is negligence and a trespass; if a local municipality does it, it is 

a taking. Rupert, 2013 S .D. at ,r 2. If a farmer destroys his neighbor's 

commercial elk herd, that is a trespass to chattels; if the state does it and it 

was not reasonably necessary to prevent a tuberculosis outbreak, it is a 

taking. South Dakota Dep't of Health v. Owen , 350 N.W.2d 48, 51 (S.D. 

1984); Heim, 357 N .W.2d at 524. If a prisoner steals his cellmate's copy of 

War and Peace, that is conversion; if the warden takes it, and it is not 

contraband, that is a taking. Cody, 4 76 N.W.2d at 261. 

State conduct that would constitute a tort if committed by a private 

entity can be a taking. Holding otherwise would destroy the right to just 

compensation because most invasions of private property are defined by 

property and tort law. 

4. Whether government conduct constitutes an invasion of a 
citizen's private property rights as defined by property and 
tort law. 

Because "[a]ll supporting arguments for Plaintiffs' cause of action are 

premised upon t h e legal theory of breach of duty," t h e Circuit Court 

mistakenly believed that Plaintiffs' claim was a tort claim. R. vol. 6, pp. 

1175-76. Many takings and many damagings can be characterized as torts 

because tort and property law together provide t h e legal framework t h at 

defines what constitutes an unprivileged invasion of a citizens' private 

property rights. Indeed , "[i]nverse condemnation law is tied to, and parallels, 

tort law." Ridge Line, Inc. v. United States , 346 F.3d 1346, 1355 (Fed. Cir. 
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2003) (quoting 9 Nichols on Eminent Domain§ 34.03(1) (Patrick J. Rohan & 

Melvin A. Reskin eds., 3d ed. 1980 & Supp. 2002)). Other states have 

explicitly recognized that takings claims are based on underlying tort and 

property law concepts: "It is true that an inverse condemnation action for a 

taking by flooding is based upon a nuisance theory." Lea Co. v. North 

Carolina Bd. of Transp., 304 S.E.2d 164, 178 (N.C. 1983). 

In Rupert, Rapid City owed a duty to the Ruperts to lay de-icer in a 

manner that did not pose unreasonable risk to the Ruperts' land and trees. 

By violating that duty, the city invaded the Ruperts' land and damaged their 

trees, thus effectuating a taking. In Long, the South Dakota Department of 

Transportation owed landowners near Highway 11 a duty to use reasonable 

care in draining surface water. By violating that duty, the Department 

invaded the landowners' land, thus effectuating a taking. 

Besides, not every breach of a legal duty is a tort. For instance, if a 

landowner violates his neighbor's negative easement for a view by building a 

shed that blocks the neighbor's view of the ocean, the landowner has invaded 

his neighbor's property interest but has not committed a tort. Patterson v. 

Paul, 863 N .E.2d 527 (Mass . 2007). If the easement required the servient 

owner to affirmatively preserve the view, such as by trimming vegetation , t he 

landowner's failure to do so would be a deprivation of the dominant 

landowner's property right. Similarly, h ere, the State's failure to fulfill its 
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property-based duty to provide adequate subjacent support deprived 

Plaintiffs of their property right to adequate subjacent support. 

Therefore, the Circuit Court erred by concluding that Plaintiffs' claim 

was "really a tort claim" barred by sovereign immunity. 

B. Owning, operating, and holding mining lands are public uses and 
are not exercises of the police power. 

It is true that sovereign immunity bars liability for state conduct that 

constitutes an exercise of the police power. Hurley v. State, 143 N.W.2d 722, 

725 (S.D. 1966). And there are fact patterns that can be difficult to classify 

as either an exercise of the police power or an exercise of the eminent domain 

power. See id. But many cases are easy to classify, and this is one of them. 

1. Operating a mine and reclaiming land is not an exercise of 
the police power. 

Mining and reclaiming land is far removed from the police power. 

True, ther e may be some cases wher e "it is difficult to determine with 

exactitude when regulation under the police power ends and a compensable 

taking of private property begins ." Id. The t elltale sign of a n exer cise of the 

police power is when the Sta t e action is designed to protect the public from 

imminent ha rm, such as: 

• "[I]n the face of impending enemy attack or in actual battle." 

City of Rapid City v. Boland, 271 N.W.2d 60, 65 & n.1 (S.D. 

1978). 

• "[T]o prevent an imminent public catastrophe ," such as to stop 

widespread flooding. Id. at 65. 
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• To abate a public nuisance, such as a herd of elk infected by 

tuberculosis. Owen, 350 N.W.2d at 51; Heim, 357 N.W.2d at 

524. 

• To impose reasonable traffic regulations. Darnall v. State, 108 

N.W.2d 201, 206 (S.D. 1961). 

• To "[a]pprehend a fleeing felon. " Hamen, 2021 S.D. at,, 23, 30. 

• To impose penalties (e.g. forfeiture) for acts or omissions 

prohibited by statute. Cody, 4 76 N.W.2d at 261. 

In all the examples above, a failure by the State to take action would 

have resulted in physical injury-if not death-to South Dakota citizens. No 

such concerns drove South Dakota to mine or reclaim the Hideaway Hills 

property. In short, these examples are utterly unlike owning and operating a 

mine and holding mineral interests. 

2. Defendants operated the Hideaway Hills mine and held its 
mineral interest thereafter for public use. 

"Public use, as used in Article VI, simply means use by the public." 

Montana-Dakota Utilities Co. v. Parkshill Farms, LLC, 2017 S.D. 88,, 10 

(quoting Ill. Cent. R.R. Co. v. East Sioux Falls Quarry Co., 144 N.W. 724, 728 

(S.D. 1913)) (internal quotation marks omitted). When the condemning 

authority is a government entity, the public use requirement is automatically 

satisfied because the government embodies the public. That is true even 

when it is not clear how the seizure directly benefits the populace. See Cody, 

476 N .W.2d at 261 (holding that a warden's seizure of non-contraband from 
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prisoners would constitute a taking even though the seizure did not benefit 

the public and the public had no right to use the contraband). For instance, if 

the government took private land to build a state-run bio-warfare research 

facility, that would satisfy the public use requirement even if access to the 

building is strictly limited to high-level civilian and military officials. 

No party disputes that the Cement Plant, which was a state entity, 

acquired a parcel ofland on which most of Hideaway Hills now sits. R. vol. 5, 

pp. 104, 117. Nor does the State dispute that it mined gypsum from the land. 

R. vol. 5, pp. 106, 108. Most or all of the gypsum was taken to the State's 

cement factories and used to manufacture the state's cement. Thereafter, the 

Cement Plant sold the land but retained the mineral rights, which are 

generally called the "subsurface estate." See, e.g., Tyonek Native Corp. v. 

Cook Inlet Region, Inc., 853 F.2d 727, 728-29 (9th Cir . 1988). As discussed 

more thoroughly below, the Cement Plant's acts and omissions in violation of 

its legal duties to the surface owners proximately caused the subsidence and 

collapses that have already happened in Hideaway Hills and will continue to 

cause more subsidence and collapses until all the class members' surface 

estates-and the houses on them-fall into the ground. See infra Argument 

§§ II-III; see also R. vol. 4, pp. 4325-26, 4535-36. 

The use of land to help supply the Cement Plant with raw materials is 

a public use . This Court has already recognized that "the manufacture of 

cement, under the conditions existing in the state of South Dakota, is the 
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carrying out of a public purpose." See Eakin u. South Dakota State Cement 

Comm'n, 183 N.W. 651, 651 (S.D. 1921); see also In re Opinion of the Judges , 

180 N.W. 957 (S.D. 1920). Additionally, as explained below, the damage 

Plaintiffs suffered resulted from the Cement Plant's mining and faulty 

reclamation-in other words , the State's public use of the subsurface mineral 

estate. Moreover, the land still contains gypsum deposits that could be 

mined in the future if mining technology advances to the point that 

extracting those deposits becomes economically viable. The only category 

that fits the state's actions here is public use. 

***** 

Because sovereign immunity bars liability based on a tort theory but 

not on an inverse condemnation theory, the Circuit Court erred in granting 

summary judgment for Defendants on sovereign immunity. Further, inverse 

condemnation applies since the extraction of gypsum for a state cement plant 

is a public use. Therefore, the Circuit Court erred in not granting summary 

judgment to Plaintiffs on the issue of public use. 

II. By depriving Plaintiffs of lateral and subjacent support for 
their land, Defendants committed a taking. 

"Private property shall not be taken for public use, or damaged, 

wit hout just compensation." S.D. Const. Art. VI, § 13. Defendants' conduct, 

including their reclamation efforts, effected a taking by d epriving t h e class 

m embers of the lateral and subjacent support necessary to k eep their land 
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from falling into the abyss. The Circuit Court should have reached the issue 

of Defendants' liability and held that they effected a taking. 

A. When a state entity removes subjacent or adjacent support, it 
commits a taking. 

This Court has recognized that there "is no magic formula that enables 

a court to judge, in every case, whether a given government interference with 

property is a taking" under the South Dakota Constitution. Long, 2017 S.D. 

at ,r 23 (cleaned up). "Instead, the viability of a takings claim depends upon 

situation-specific factual inquiries." Id. at ,r 23 (cleaned up). 

At the same time, some categories of government interference have 

been repeatedly recognized as takings. Depriving a citizen's land of adequate 

subsurface or lateral support is one of them. Below, Plaintiffs asked the 

Circuit Court to recognize that South Dakota's Taking and Damages Clause 

covered this claim, and further that strict liability applies to this claim just 

as it would under the common law. The Circuit Court declined to do so. This 

Court should correct that error by awarding Plaintiffs offensive summary 

judgment on their theories that the failure to provide adequate subsurface 

support is a taking under the South Dakota Constitution and that strict 

liability applies to it-at least for land in its natural condition. 

The "great weight of authority, both English and American, 

undoubtedly supports the rule that ... the owner of the surface has an 

absolute right to necessary support for his land." Collins v. Gleason Coal Co., 

115 N.W. 497, 498 (Iowa 1908). Accordingly, if ownership of the surface and 
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the subsurface estates are split, the subsurface owner must leave sufficient 

support for the surface to remain in its natural condition. Id. This duty is 

absolute and liability is strict: a "defendant is subject to strict liability for 

withdrawing naturally necessary subjacent support." See Restatement 

(Second) of Torts § 820 cmt. b (Am. L. Inst. 1979); Samuel W. Crowe, Lessons 

from Centralia in Coal Mine Subsidence Liability, 8 Tex. J. of Oil, Gas, & 

Energy L. 230, 236-38 (2012); Bruce M. Kramer, The Legal Framework for 

Analyzing Multiple Surface Use Issues, 44 Rocky Mtn. Min. L. Found. J. 273, 

280 (2007) ("The doctrine creates a strict liability regime; the unforeseeability 

of the subsidence, the impossibility of removing the mineral without damage, 

and the use of utmost skill and care to prevent subsidence are irrelevant to 

the liability issue."); Lo Valerie Mullins, The Equity Illusion of Surface 

Ownership in Coalbed Methane Gas, 16 Miss. Environ. L . & Pol'y Rev. 109, 

144 (2009); Howard L. Boigon & Christine L. Murphy, Liabilities of 

Nonoperating Mineral Interest Owners, 51 Univ. Col. L. Rev. 153, 179 (1980). 

Not only is the strict liability rule long standing, it is also founded on 

sound equitable principles . "[S]trict liability places the loss from an activity 

proven to generate risk of loss on the one who benefits from the activity 

rather than an innocent party." Haseman v. Orman, 680 N.E.2d 531 , 535 

(Ind. 1997). As a result, numerous cases recognize that strict liability applies 

to any subsurface owner who removes necessary support from the surface 

owners ' land. See, e.g. , Ambrosia Land Invs., LLC v. Peabody Coal Co. , 521 
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F.3d 778, 785 (7th Cir. 2008) (holding that "liability depends not on fault but 

arises from its absolute duty to provide the surface with support"); Haseman , 

680 N.E.2d at 533 ("There is no dispute here that Coal, Inc. , as the mining 

operator, is strictly liable to the plaintiffs for their subsidence damage."); 

Platts v. Sacramento N. Ry. , 205 Cal. App. 3d 1025, 1029 (Ct. App. 1988) 

("Under the law of subjacent support, California follows the common law rule 

that the owner of subjacent support is absolutely liable for damages caused to 

the surface owner by removal of the natural necessary support."). 

This Court has adopted the same reasoning in its own decisions and 

applied it even to adjoining properties. Under this Court's precedents, a 

defendant is absolutely liable for violating "the right to support from [a 

plaintiffs] adjoining land." Ulrick v. Dakota Loan & Tr. Co., 49 N.W. 1054, 

1055 (S.D. 1891), overruled on other grounds by Long v. Collins, 82 N.W. 95 

(S.D. 1900). In Ulrick, for example, the defendant was excavating his own 

land too close to the property line and caused his neighbor's property to give 

way. Id. This Court held that the defendant was absolutely liable for the 

damage he caused to plaintiffs land, regardless of whether he operated with 

"negligence and unskillfulness." Id. 

South Dakota's statutes likewise enshrine this respect for surface 

owners' property rights. Mineral developers are "responsible for all damages 

to property, real or personal, resulting from an interference caused by 

mineral development." S.D.C.L. § 45-4A-6. The right of property owners to 
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subjacent support from their neighbors is enshrined in S.D.C.L. § 45-4-13. 

The right of surface owners to prevent miners from mining their subsurface 

until surety is paid and be compensated for any loss in land value by mineral 

development is codified in S.D.C.L. §§ 45-4-13 & 45-5A-4. And these statutes 

explicitly permit property owners to seek any "other remed[y] allowed by 

law." S.D.C.L. § 45-5A-10. 

Taking this rule one step further, South Dakota has recognized that 

strict liability can be imposed based on a landowner's omissions and inaction. 

See Salmon v. Peterson, 311 N.W.2d 205, 206 (S.D. 1981). In Salmon, the 

defendant inherited a retaining wall from a prior owner and failed to properly 

maintain it. Id. at 205-06. The retaining wall eventually collapsed, removing 

necessary support from the plaintiffs land and cau sing a ditch to form. Id. at 

206. This Court held that "the burden of providing lateral support to the 

plaintiffs land in its natural condition is one of continued support running 

against the servient land." Id. (quoting Gorton v. Schofield, 41 N.E.2d 12, 15 

(Mass. 1942)). As a r esult, where a defendant fails to stop a deterioration on 

its own property that will cause its neighbor's property to collapse, it is 

strictly liable under South Dakota law. S ee id. at 207. 

True, strict liability only applies to damage to unimproved land­

meaning the land itself. See id. at 206 (citing Ulrick, 49 N.W. at 1055). 

Recovery for damage to houses, sheds, and other improvements is not 

governed by strict liability under this rule. See id. That does not mean that 
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plaintiffs cannot recover damages to structures on their property, however. 

Damages for injury to houses, personal property, and other improvements 

injured due to insufficient subsurface support are available if the plaintiff can 

show that the defendant failed to use reasonable care. See Ulrick, 49 N .W. at 

1056. Moreover, 

[W]hile generally the law of lateral support has retained 
this distinction between the surface in the natural state 
and the improvements, subjacent support decisions have 
held that the weight of structures is normally 
insignificant relative to the weight of the superincumbent 
strata. Therefore, the burden of proof is on the mineral 
owner to show that the weight of the structure caused or 
contributed to the subsidence. Because this is a nearly 
impossible burden, courts normally find that the surface 
would have subsided regardless of the structures. Thus, 
courts award consequential damages for injury to 
structures based on the breach of the absolute duty to 
support the surface in its natural condition. 

Timothy W. Gresham & Monroe Jamison, Do Waivers of Support and 

Damage Authorize Full Extraction Mining?, 92 W.V. L. Rev. 911, 916-17 

(1990) (footnotes omitted). 

Given South Dakota's longstanding recognition of liability for 

individuals who remove n ecessary subsurface or lateral support from 

another's land, this Court should recognize it as a damaging under the State 

Constitution with liability for damage to l and in its natural condition based 

on strict liability and liability for damage to improvements and improved 

land based on regular negligence principles. Just like the flooding that 

damaged lands and homes in Long or the de -icer that d amaged trees in 

Rupert, the State's improper reclamation in this case damaged Plaintiffs' 
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property and set their homes up for sudden collapse. Recognizing a taking 

under these "situation-specific fact[s]" would thus be consistent with the 

kinds of injuries this Court has previously recognized as a damaging. 

Additionally, applying strict liability would be appropriate given the 

significant protections South Dakota law has offered surface owners for over 

a century. Particularly here, where the State used the subsurface for 

commercial gain, it makes sense to place "the loss from an activity proven to 

generate risk of loss on the one who benefits" from it and has total control 

over it, rather than the surface owner who has no ability to affect a 

subsurface he does not own. See Haseman, 680 N.E.2d at 535. 

Recognizing a strict liability taking or damaging under these facts 

would align the law of South Dakota with the law of most other states. In 

most other American jurisdictions-nearly all of those that have considered 

the question-the removal of subjacent or lateral support constitutes a 

compensable taking or damaging. 7 And of those few states that have held 

7 Los Osos Valley Ass. v. City of San Luis Obispo, 30 Cal. App. 4th 1670, 1680 
(Ct. App. 1994) (holding that a city took or damaged privately owned 
buildings when it removed their subjacent support by withdrawing 
subterranean groundwater); Bjorvatn v. Pac. Mech. Const., Inc., 464 P2d 432, 
434 (Wash. 1970) (en bane) ("The removal oflateral and subjacent 
support from adjoining property in the construction of a sewer for a 
municipality or subdivision of the state is , in our opinion, a damaging of 
property for a public use for which the condemnor must make just 
compensation."); Gaskin v. City of Jackson, 2012 WL 2865781 , at *8-9 (Mich. 
Ct. App. July 12, 2012) (allowing an inverse condemnation claim to proceed 
on the theory that the local municipality's well pumps withdrew lateral and 
subjacent support by sucking the surrounding soil dry, which resulted in 
settling, which in turn caused property damage to surface structures); City of 
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Mobile v. Lester, 804 So.2d 220, 230-32 (Ala. Civ. App. 2001) (approving of an 
inverse condemnation claim based on government repairs to underground 
drainage that removed groundwater and damages surface structures through 
resulting settling); Sanders v. State Highway Comm'n, 508 P.2d 981 , 986-91 
(Kan. 1973) (allowing an inverse condemnation claim based on highway 
construction excavation that removed lateral support for homeowners' 
backyards); State ex rel. Dep't of Transp. v. Winters, 10 P.3d 961,969 (Or. Ct. 
App. 2000) (concluding that if the state's "activities on the condemned 
property cause a loss of lateral support in the future, an additional 
compensable taking may occur"); City of Newport v. Rosing, 319 S.W.2d 852, 
953-54 (Ky. Ct. App. 1958) (holding that a local government perpetrated a 
taking when it removed the lateral support for certain homes, which were 
destroyed as a result); Brewitz v. City of St. Paul, 99 N.W.2d 456, 460-65 
(Minn. 1959) (allowing a claim for inverse condemnation based solely on the 
withdrawal of lateral support of a citizen's property); Mattingly v. St. Louis 
Cnty., 569 S.W.2d 251, 251-52 (Mo. Ct. App. 1978) (allowing an inverse 
condemnation claim based on the removal of lateral support by construction 
excavation); City of Ft. Smith v. Findlay, 893 S.W .2d 358, 360-62 (Ark. Ct. 
App. 1995) (reversing an inverse condemnation verdict based on withdrawal 
of lateral support on the ground that the evidence did not show a causal 
connection between the condemnation and certain structural damage); 
Fellowes v. City of New Haven, 44 Conn. 240 (1876) (holding that a landowner 
whose lateral support was withdrawn by a municipality had already been 
compensated for the taking); City of Atlanta v. Kenny, 64 S.E.2d 912, 917 (Ga. 
Ct. App. 1951) (holding that r emoval of lateral support caused a compensable 
"damaging" under the Georgia Constitution); Kane v. City of Chicago, 64 
N.E.2d 506, 509 (Ill. 1945) ("Under the provision of the constitution 
prohibiting private property from being damaged for public use without the 
payment of just compensation, recovery may be had for damages to a building 
caused by the removal of lateral support resulting from the construction of a 
public improvement in an adjoining street."); State ex rel. Dep't of Transp. 
and Dev. v. Chambers Inv. Co., Inc., 595 So.2d 598, 602 (La. 1992) ("The same 
phenomenon occurs when compensation is given for state action that causes 
the owner a loss of riparia n rights, an impairment of easements or servitudes 
the owner has on neighboring land, the violation of his restrictive covenant 
on nearby land, or loss oflateral support."); City of Tupelo v. O'Callaghan, 
208 So.3d 556, 570-72 (Miss. 2017) (assuming that removal of lateral support 
could constitute a taking); Langdon v. Maine-New Hampshire Interstate 
Bridge Auth, 33 A.2d 739, 740 (N.H. 1943); Sherover Const. Corp. v. City of 
New York, 295 N.Y.S. 925, 929-30 (N.Y. Sup. Ct. 1937); State Highway 
Comm'n v. L.A. Reynolds Co., 159 S.E.2d 198, 202-D3 (N.C. 1968); Schilling 
v. Carl Twp. , 235 N.W. 126, 131 (N.D. 1931) ("But when private property is 
taken because of the r emoval of lateral support, it is 'damaged in public 
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that the removal of necessary subsurface support is not a taking, none of 

their constitutions' eminent domain provisions contain "or damaged" 

language. See Weir v. Palm Beach Cnty., 85 So.2d 865, 868 (Fla. 1956); Freigy 

v. Gargaro Co., 60 N.E.2d 288, 290 (Ind. 1945). There are also some states 

that have not decided this question. 

The "underlying intent of the [damages] clause is to ensure that 

individuals are not unfairly burdened by disproportionately bearing the cost 

of projects intended to benefit the public generally." See Hall v. State ex rel. 

South Dakota Dep't of Transp., 2011 S.D. 70,, 30 (quoting DeLisio v. Alaska 

Super. Ct., 7 40 P.2d 437, 439 (Alaska 1987)). In accordance with that 

principle, this Court should hold that the State's removal of necessary 

subsurface support constitutes a taking and damage under the South Dakota 

use."'); City of Cincinnati v. Penny, 21 Ohio St. 499, 503-04 (1871) (limiting 
the right of lateral and subjacent support by adjacent public street); 
Branham v. Metro. Gov't of Nashville-Davison Cnty. , 2016 WL 4566095, at *6 
(Tenn. Ct. App. Aug. 30, 2016) (rejecting on other grounds a claim for inverse 
condemnation based on withdrawal of lateral support); City of Amarillo v. 
Gray, 304 S.W.2d 742, 744--45 (Tex. Civ. App. 1957) (approving an inverse 
condemnation claim based on withdrawal oflateral support), reversed in part 
on other grounds by City of Amarillo v. Gray, 3 10 S.W.d2d 737 (Tex. 1958); 
Farmers New World Life Ins. Co. v. Bountiful City, 803 P.2d 124 1, 1244--45 
(Utah 1990) (approving the concept of a claim for inverse condemnation based 
on the withdrawal oflateral support); Chairman of Highway Comm'n of 
Virginia v. Fletcher, 149 S.E. 456, 457 (Va. 1929) (approving removal of 
lateral support as an element of damages in an inverse condemnation case); 
French v. City of Bluefield, 139 S.E. 644, 644--45 (W. Va. 1927) (holding that 
the removal of lateral support by a municipality constituted a compensable 
taking); Damkoehler v. City of Milwaukee, 101 N.W. 706, 708 (Wis. 1904) . 
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Constitution and that strict scrutiny applies to damages to land in its natural 

condition. 

B. By depriving Plaintiffs of necessary subjacent and lateral support, 
Defendants effected a taking. 

The State's liability necessarily follows. After all, the State concedes 

that it mined the property. See R. vol. 5, p. 109. (admitting the Cement Plant 

mined 16.5 acres of the property). And the State admits that it reclaimed an 

additional 15 acres on the property. R. vol. 5, pp. 109-10. In other words, of 

the approximately 38 acres in Hideaway Hills that the State retains 

subsurface rights to, the State admits to reclaiming 31.5 of them. As part of 

its reclamation efforts, the State built both the underlying subsurface and 

surface itself, which Plaintiffs now either own or adjoin. See R. vol. 5 , p. 109 

(noting that reclamation involves seeding and grading). This surface is no 

longer adequately supported but is instead subsiding and collapsing. See R. 

vol. 5, pp. 120-21. 

Based on these undisputed facts, offensive summary judgment should 

have been granted, at least as to partial liability. The State's actions here 

were not m eaningfully different than those of the defendant in Salmon. See 

Salmon, 311 N.W.2d at 206. In Salmon, the defendant was liable for failing 

to adequately maintain a retaining wall on h er property that directly 

supported the elevated soil in her n eighbor's property. Id. Here, the State 

failed to adequately maintain (or deposit in the first instance) the fill dirt 

that underlays and adjoins the Plaintiffs' surface land in Hideaway Hills. 
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Like the retaining wall in Salmon, the States' improper fill eventually gave 

way. Thus, like the defendant in Salmon, the State too should be strictly 

liable for the damage to the surface of Plaintiffs' property that is now 

subsiding and collapsing. See Restatement (Second) of Torts § 820 cmt. g 

(Am. L. Inst. 1979) (providing that if a miner provides an artificial support 

underneath the surface for an area it previously mined-in other words, 

reclaims it-the "inadequacy of the artificial support ... subjects the actor to 

the liability stated in this Section."). 

The State does not appear to contest that Plaintiffs' properties are 

subsiding into the ground, or at least that sinkholes are appearing in 

Hideaway Hills. 8 See R. vol. 5, p . 120. Indeed, the photographic evidence is 

undeniable. See App . 282, 285-86, 288-89. The State has further admitted to 

providing the fill dirt for at least 31.5 acres, including the mines in the 

northeast corner of the property that it specifically conceded it reclaimed. R. 

vol. 5, p. 108. As a result, this Court should award partial summary 

judgment in Plaintiffs' favor, at least to the extent of ruling that strict 

liability principles govern the State's liability for its failure to adequately 

support Plaintiffs' unimproved surface land. Which specific properties have 

8 See supra note 5. 
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not been supported and the specific damages incurred in each instance are 

separate issues that can be resolved by the trial court on remand. 9 

The State will undoubtedly object to this holding. But none of its 

arguments can ultimately prevail for four reasons. 

First, any attempt by the State to cast blame onto Dakota Cement or 

any of the property's previous owners does not absolve it of liability. R. vol. 5, 

p. 97. As demonstrated by Salmon, the current property owner has a duty to 

maintain its own property to ensure that an adjoining property does not lose 

subsurface support. See Salmon, 311 N.W.2d at 206-07. Here, the State has 

already admitted to mining at least 16.5 acres of Hideaway Hills, 

establishing independent liability regardless of Dakota Cement's past mining 

activities. R. vol. 5, p. 109. In addition, the State specifically admitted to 

blasting and collapsing the land above the Dakota Cement tunnels and then 

grading over them. R. vol. 5, p. 108 . It then severed the surface estate it had 

built on top of those tunnels and sold it. R. vol. 5, p . 111. Once that surface 

estate was sold, the State had a strict duty to maintain the surface it had 

offered to the buyer, regardless of whether another individual's prior mining 

would have alone affected the subsidence. See Island Creek Coal Co. v. 

Rodgers, 644 S.W.2d 339, 345 (Ky. Ct. App. 1982) (holding that miner whose 

9 For instance, while some Plaintiffs' properties are outside the original plot 
of land that the State owned, these Plaintiffs still have claims for inverse 
condemnation because the State's use of insufficient fill materials on the 
adjoining land is causing their land to subside and risk collapse. See Salmon, 
311 N.W.2d at 206. 
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tunnels collapsed due to a separate mine's blast was strictly liable for failing 

to support surface right of homeowners above its own tunnels). 

Second, the fact that there are buildings built on top of the collapsing 

land does not absolve the State ofliability. True, in South Dakota, strict 

liability governs damages for "injury to the land itself, in its natural 

condition," not injuries caused by "the super added weight of improvements." 

Ulrick, 49 N.W. at 1055 (S.D. 1891). But as Plaintiffs' experts found, the 

property would have subsided and collapsed regardless of whether structures 

were built on it or not. R. vol. 4, pp. 4242-43. And that is obvious to anyone 

who visits the neighborhood. Portions of the Hideaway Hills subdivision with 

no structures on top of them are sinking. 

This is unsurprising. The "weight of the supported artificial additions 

is generally slight compared with the weight of the supported land." 

Restatement (Second) of Torts § 820 cmt. d (Am. L. Inst. 1979); see also 

Gresham & Jamison, supra, at 916-17. As a result, when a plaintiff 

demonstrates that their land is sinking due to insufficient subsurface 

support, the "burden is placed on the defendant actor of introducing evidence 

that the land would not have subsided if ther e had been no artificial 

additions on it." See id. Since Plaintiffs' land itself is collapsing, including 

unimproved land, t he State is strictly liable for at least some damages, to be 

specifically proved at trial. 
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Third, the passage of time since the State reclaimed the property does 

not eliminate the States' liability. The State has a present-day obligation to 

maintain support. See Salmon, 311 N.W.2d at 206-07. In other words, no 

time at all has passed since the State's improper conduct by way of omission; 

it continues to this day. 

In Ambrosia, "there was no dispute of fact that the mining affecting 

the property occurred over forty years prior to the suit." Ambrosia, 521 F.3d 

at 786. But because the defendant's failure to properly support the surface 

had caused the collapse, the lapse of time was no bar to the application of 

strict liability principles. See id. So too here. Because the State's 

inadequate reclamation has led to the subsurface failing to support the 

surface of Plaintiffs' properties, the State is strictly liable even though 

several years have passed. That is particularly so here, where the subsurface 

has remained under the State's continuous and exclusive control since the 

deficient reclamation occurred. 

South Dakota has adopted this principle and gone even further in the 

takings context. In Long, the South Dakota Department of Transportation 

constructed Highway 11 in 1949. Long, 2017 S.D. at ,r 2. "At the time of 

construction, the DOT installed various culverts" for drainage purposes. Id. 

Thereafter, various people purchased and built homes on land in a sub-basin 

within the nearby Spring Creek Tributary Basin. Id., ,r 2; Brief of Appellants 

at 6-7, Long, 2017 S.D. 79, 2015 WL 13653037, at *6-7 (No. 27368); Oral 
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Argument at 2:20-3:00, Long, 2017 S.D. 79 (No. 27368). In 2010, the DOT 

slightly improved the drainage culverts. Long, 2017 S.D. at ,r,r 5-6; Oral 

Argument at 8:50-9:30, Long, 2017 S.D. 79, 2015 WL 13653037 (No. 27368). 

Shortly thereafter, a large rain event occurred. Long, 2017 S.D. at ,r 7. The 

culverts were unable to handle the high water volume; the waters backed up 

and flooded the sub-basin, causing significant property damage. Id. at ,r,r 7-

8, 12. The majority specifically rejected the idea that the damage to the 

landowners' homes had to be foreseeable at the time Highway 11's original 

drainage was constructed: "Rather, to determine foreseeability as it relates to 

causation, we must look to when the damage was done." Id. at ,r,r 19 n.4, 27; 

Oral Argument at 36:07-37:20, Long, 2017 S.D. 79, 2015 WL 13653037 (No. 

27368) (a justice noting that the result of ruling for the plaintiffs was to 

impose on the State a duty to continually reassess its drainage to determine 

whether changing weather conditions and new construction made the State's 

drainage a threat to private property). 

Like the houses in Long, Plaintiffs' houses here were built and their 

damage incurred long after the State's original actions that ultimately led to 

the taking. Just as foreseeability in Long was measured at the time the 

damage was inflicted rather than at the time of the State's conduct, here 

foreseeability should be m easured at the time of the collapses and subs idence 

rather than at the time the State purportedly reclaimed the land on which 

Hideaway Hills sits. 
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Fourth, and finally, the State cannot escape liability by blaming 

Kuchenbecker or arguing that Fuss or Kuchenbecker had knowledge of the 

underlying mines' existence or that Plaintiffs received notice of potential 

subsurface issues. R. vol. 5, p. 97. As an initial matter, Kuchenbecker's 

"minor" grading did not place trash and pulverized gypsum over thirty feet 

deep into the subsurface. See R. vol. 4, pp. 4006-92. It was the State that 

chose to "incorporate[]" a "wide range of gypsum content" into the fill. R. vol. 

4, p. 4240. 

More importantly, a subsurface owner is strictly liable to the surface 

owner for removing the necessary surface support unless the surface owner 

expressly releases the subsurface owner from that liability. See Gabrielson v. 

Cent. Serv. Co., 5 N.W.2d 834, 837 (Iowa 1942) ("[I]n the absence of clear 

contractual waiver the owner's right to subjacent support for the surface is 

absolute."); Graham v. Drydock Coal Co., 667 N.E.2d 949, 953 (Ohio 1996) 

(holding that such a release must b e "expr essly included in the deed or 

contract") . That release must "clearly appear[], from the language u sed in 

the conveyance, to have been the intention of the parties." Walsh v. Kansas 

Fuel Co., 137 P . 941, 942 (Kan. 1914). The surface owner's mere knowledge 

about the mines' existence, therefore, is not enough. Accordingly, whether 

Fuss, Kuchenbecker, or Plaintiffs knew about the mines is irrelevant, as 

irrelevant as whether the homeowner in Salmon knew that his neighbor was 

failing to inadequately maintain h er fence. It is the subsurface or adjacent 
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property owner that is liable for causing their land to give way, unless the 

owner has been expressly released from liability by the surface or adjacent 

surface owner. Here, the State has identified no document expressly 

releasing the State from liability. As a result, the State is strictly liable to 

Plaintiffs for the subsidence and collapse risk in this case. 

*** 

In accordance with South Dakota law, this Court should hold that as a 

matter of law the State is strictly liable in inverse condemnation for any 

subsidence of unimproved land within the 31.5 acres of the Hideaway Hills 

Subdivision that it admitted to reclaiming. 

CONCLUSION 

For the foregoing reasons, this Court should reverse the trial court's 

order and hold that the State is not entitled to summary judgment, but 

rather that Plaintiffs are entitled to summary judgment on the issues of the 

mines' operation and ownership for public u se, t he r emova l of n ecessary 

subsurface support being a compensable da m aging, and the application of 

strict liability principles to land da m a ged in its n atural sta t e . 
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REQUEST FOR ORAL ARGUMENT 

Appellants respectfully request the privilege of appearing before the 

Court for oral argument. 
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STATE OF SOUTH DAKOTA 

COUNTY OF MEADE 

) 
)88 
) 

ANDREW MORSE and JOHN AND EMIT ,Y 
CLARKE, for themselves and on behalf of all 
F.imilarly situated individuals, 

IN CIRCUIT COURT 

FOURTH JCDICIAL CIRCUIT 

46CJV20-000295 

Plaintiffs, JUOGMKI\T OF DIS~USSAL 

vs. 

STATE OF SOUTH DAKOTA, and/or THE 
SOUTH DAKOTA COMMISSION OF 
SCHOOL AND PUBLIC LANDS, as 
successors of the SOCTH DAKOTA 
CEMEKT PLANT COMMISSION, and the 
SOUTH DAKOTA CEME~T PLANT 
TRUST. 

Defendants, 

THIS MATTER came before the Court through cross motions for summary judgement 
pursuant to SDCL § 15-6-56. The Court granted summary judgment to Defendants and denied 
SLIIlllilary judgment io PlaintiITs. It is therefore 

ORDERED, AJUDGED~ AND DECREED this matter is dismissed on the merits with 
prejudice. 

IT IS FURTHER ORDERED, ADJL'DGED AND DECREED, that Defendants are 
entitled to statutmily pem1itted taxation of costs and disbursements in the amount of 

$_~$~72=,4=3=2=.3~7 _ 

Atte1,t: 
Molstad, Stephany 
Clerk/Deputy 

@ 

10/15/2024 3:07:56 PM 

BY THE COURT: 
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Filed on: 10/1512024 Meade County, South Dakota 46CIV20-000295 
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STATE OF SOUTH DAKOTA 

COUNTY OF MEADE 

) 
)88 
) 

ANDREW MORSE and JOHN AND EMIT ,Y 
CLARKE, for themselves and on behalf of all 
F.imilarly situated individuals, 

Plaintiffs, 

vs. 

STATE OF SOUTH DAKOTA, and/or THE 
SOUTH DAKOTA COMMISSION OF 
SCHOOL AND PUBLIC LANDS, as 
successors of the SOCTH DAKOTA 
CEMEKT PLANT COMMISSION, and the 
SOUTH DAKOTA CEME~T PLANT 
TRUST. 

Defendants, 

IN CIRCUIT COURT 

FOURTH JCDICIAL CIRCUIT 

46CJV20-000295 

OH.DER GRANTING DE11'ENDANTS' 
MOTION FOR SUl\,IMARY JUDGMENT 
A.'.'ID DENYING l 1LAINTlFFS' .MOTION 

FOR SUMMARY JUDGMENT 

THIS MATTER came before the Court for oral argument on August 12, 2024 through 
cross motions for summary judgement pursuant to SDCL § 15-6-56. The Court having 
considered all records and filings herein, tht: arguments of cmmsd, and lht: briefs herein 
submitted, the Court finds as follows: 

The Court finds that no genuine issue of material of fact exists between the parties 
preduding the entry of summary judgement and the Court may rule as a matter oflaw. The 
Court further finds that as a matter oflaw, Defendants are entitled to summary judgment, and 
ihat Plaintiffs' moiion for summm.y judgment is denied. It is therefore: 

ORDERED, A.JUDGED) AND DECREED that S1unmary Judgement IS GRANTED in 
favor of all Defendants and against all Plaintiffs in this matter. The Memorandum Decision 
issued by ihe Court on September 25, 2024 is thereby fully incorporated into this Order. 

Attest: 
Molstad, Stephany 
Clerk/Deputy 

~ w 

10/812024 9:42:10 AM 

BY TIIE COU RT: 

Page 1 oft 

Filed on: 10/0812024 Meade County, South Dakota 46CIV20-000295 
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STATE OF SOUTH DAKOTA 

COUNTY OF MEADE 

ANDREW MORSE and JOHN and 
EMlLY CLARKE, for themselves 
and on behalf of all similarly 
situated individuals, 

Plaintiffs, 

V. 

) 
) ss. 
) 

STATE OF SOUTH DAKOTA 
and/or the SOUTH DAKOTA 
COMMISSION OF SCHOOL AND 
PUBLIC LANDS, as successor of 
the SOUTH DAKOTA CEMENT 
PLANT COMMISSION and the 
SOUTH DAKOTA CEMENT 
PLANT TRUST, 

Defendants. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

IN CIRCUIT COURT 

FOURTH JUDICIAL CIRCUIT 

46CTV20-000295 

MEMORANDUM OF DEClSlON 
ON DEFENDANTS' MOTlON 
FOR SUMMARY .JUDGMENT 

MOTION SUMMARY 

This matter having come before the Court on August 12th, 2024 at 9:00 a.m., regarding 

Plaintiffs' Motion for Partial Summary Judgment and Defendants' Motion for Summary 

Judgment, Plaintiffs appeared by and through their attorneys Kathleen R. Barrow and David Grant 

Crooks of Fox Rothschild Law Finn in Dallas, Texas. Defendants appeared by and through their 

attorneys Terra Larson, Robert B. Anderson and Justin Bell, of May Adam in Pierre, South Dakota, 

and Robert L. Morris of Belle Fourche, South Dakota. The Court having considered the parties ' 

submissions and supporting materials; the Court having reviewed the file in this matter and having 

heard oral argument, with good cause showing, issues its Memorandum of Decision. 
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PRELIMINARY PROCEDURAL MATTERS 

After hearing the arguments of Counsel this Court took the matter under advisement and 

proceeded to re-review all submissions in the cross motions for summary judgment proceeding. 

Four (4) days later, Plaintiffs filed a pleading entitled Plaintiffs' Objection to Defendants' 

Assertion of the Affirmative Defense of Sovereign Immunity to Plaintiffs' Claim of Inverse 

Condemnation with Memorandum in Support. Defendants' filed their Motion to Strike: (the afore 

mentioned Objection). A series of responses and replies ensued. Defendants' moved to strike the 

late filing or what is also known as "supplemental briefing". Supplemental briefing should be 

produced at the request of the Court. 

There was no such request by the Court at the end of the cross motions hearing. The Court 

took the matter under advisement and intended to produce its opinion based upon the prior 

submissions. Defendants' argue that such sua sponte supplementation by a party is not provided 

in SDCL 15-6-56. Defendants' are correct. This Court waited for either party to move its position 

correctly onto the docket for review by this Court. No such notice of hearing has issued and as a 

result this Court is inclined to address the issues presented without a hearing because the issuance 

of a decision on summary judgment is crucial as we are set for trial in forty days. 

Defendants are correct regarding Plaintiffs' improper submission to this Court. 

Plaintiffs' framed its objection in such a fashion as to suggest this Court's prior opinions 

bar a review of Defendants' position for summary judgment. Plaintiffs' assertion misses 

Defendants' new argument regarding their sovereign immunity defense. It's accurate that this 

Court issued lwo prior opinions relating to Defendants' request to dismiss premised on sovereign 

immunity; however, those decisions didn't consider the new arguments posed in summary 

judgment. 
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Furthermore, the prior decisions must be considered regardless of whether they were raised 

by Plaintiffs in their post hearing briefing. A trial court has discretion to review its own decisions, 

and in any case should regularly consult with its prior decisions to ensure consistency in its future 

opinions. Trial courts are regularly asked to reconsider their decisions before and after judgment 

under motions to reconsider. This Court has reviewed its prior decisions and will not disturb them 

at this time. 

Interestingly, the supplemental briefing solidified the party's respective position on the 

impact the prior decisions have on summary judgment. This Court is aware at the appellate level, 

those two prior decisions will likely be appealed by the Defendants'; but, at this point, this Court 

is confident in its prior ruling regarding whether a class may be formed and thereafter pursue 

legally recognized claims against the State of South Dakota. This Court DENIES, Defendants' 

Motion to Strike. 

This Court finds the Defendants' Motion for Summary Judgment raises a uniquely 

distinguishable and persuasive argument than what was presented in their Motion to Dismiss and 

resistance to the formation of a class. Defendants' specifically challenged the (1) "the legal ability 

to certify a class against the state for inverse condemnation," (2) "the standing of these plaintiffs 

to bring an inverse condemnation claim" and (3) "as a matter oflaw, the express covenant to claim 

is deficient and sovereign immunity bars any other claims made by Plaintiffs'.'' Defendant's 

Memorandum in Support of Motion to Dismiss Petition for Class Action, p. 4. Defendants' 

arguments relating to sovereign immunity in the first and last challenged issue arise in whether the 

State of South Dakota specifically waived sovereign immunity; however, nowhere do they argue 

the claims sound in negligence and or tort and therefore barred by sovereign immunity. Therefore, 

this Court OVERRULES Plaintiffs' Objection based upon the reasons set forth below. 
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FACTUAL BACKGROUND 

In keeping consistent with this Courts first twu decisions, it shall apply the same factual 

background: For 68 years, from 1924 to 1992, the land that is now "Hideaway Hills., was mined 

for gypsum for the benefit uf the State's Cement Plant operations. Before the State purchased 

Hideaway Hills, the land was mined by Dakota Plaster Company, U.S. Gypsum Company, 

Western Materials Company, and Hills Materials Company. Underground mining was 

accomplished by the "room and pillar" method in the 1920s and 30s. Later, in the 1950s and 1960s, 

gypsum was mined underground by the pre-split blasting method. From 191 I through 1985, 

substantial mining activity took place throughout Hideaway Hills, encompassing and causing 

disturbance of the land in virtually all of Hideaway Hills, including underground mining and strip 

mining, as shown in photographs taken by the U.S. Army Air Corps., and the U.S. Geological 

Service. The State itself mined gypsum from Hideaway Hills, mining around the underground 

mine, in a large-scale mining operation from 1985, the year the State purchased the property, 

through 1992. 

The State's mining operation pulled 135,227.58 tons of gypsum from Hideaway Hills, 

disturbing 275,227.58 tons of land, and creating (in addition to strip mining) a pit 300 feet wide, 

24 feet high, and 45 feet deep. The State mined gypsum at Hideaway Hills under Permit 424 

starting in 1985 and later, as required by state law commencing in 1990, under License 89-383, 

until 1992. The mining activity included strip mining over the location of the underground mine 

and elsewhere in Hideaway Hills, along with pit mining. Once the State's mining activities were 

completed in 1992, the State removed whatever gypsum was missed from all the underground 

mining, during its reclamation of Hideaway Hills. The State sold Hideaway Hills via a public 
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bidding process to Raymond Fuss on June 17, 1994, reserving to itself the subsurface estate. The 

warranty deed that was given to Raymond Fuss provides that the State, as grantor, "reserves unto 

itself all deposits of coal, ores, metals and other minerals, asphaltum, oil gas, geothermal resources, 

and other like substance in such land ( except sand and gravel), together with the right to prospect 

for, mine, and remove the same upon rendering compensation to the owner or lessee for all 

damages that may be caused by such prospecting or removal." Put simply; the State is the mineral 

estate owner, also known as the subsurface estate, of the land that is now Hideaway Hills. 

On April 27, 2020, a section of the State's mine on East Daisy Drive collapsed, leaving a 

large hole in East Daisy Drive. News reports about the collapse on East Daisy Drive triggered an 

investigation by a geologist, Nicholas Anderson, with his team of cave investigators, Adam 

Weaver and David Springhetti, into the subsurface below, which revealed a large underground 

mine. The mine investigation revealed 16 areas in the portion of the underground mine that could 

be seen actively collapsing in various regions of the accessible underground mine. The collapse 

left utilities severed and took out chunks of curb, gutter, and sidewalk. Plaintiff, putative class 

representative Andrew Morse, his wife, Sarah, and the rest of the Morse family were evacuated 

from their home in Hideaway Hills by the Meade County Sheriff due to the surface collapse on 

East Daisy Drive. Plaintiff, putative class representative John Clarke's backyard is within 200 feet 

of the collapsed area in Hideaway Hills. Mr. Clarke's home shows extensive distress and shifting 

since the mine collapse. 

The collapse on East Daisy drive on April 27, 2020, was the Hideaway Hills residents' first 

nolice that their homes were built on land with a subsurface incapable of supporting their homes. 

The homes in Hideaway Hills are not safe to live in because the ground underneath them is 
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collapsing, sinking, and sliding. The subsurface of Hideaway Hills is incapable of safely 

supporting structures on the surface. The conditions of the parcels of property upon which the 

Hideaway Hills residents reside are interdependent, i.e., what happens to the subsurface of one 

home impacts the homes around it. Residents of Hideaway Hills may have little or no warning 

before a catastrophic subsidence event occurs. A staggering amount of dwellings in Hideaway 

Hills have significantly decreased in value, both because they are completely unsafe and 

uninhabitable and because the money it would take to fix a home and make it safe and stable far 

exceeds the fair market value of the house. There are 158 homes in Hideaway Hills and 

approximately 350 persons with a legal or beneficial interest in the homes in Hideaway Hills. 

STANDARD OF REVIEW 

A grant of summary judgment is proper if the pleadings, depositions, answers to 

interrogatories, and admissions on file, together with the affidavits, if any, show that there is no 

genuine issue as to any material fact and that the moving party is entitled to judgment as a matter 

of law. S.D. Codified Laws § 15-6-56(c); Stern Oil Co., Inc. v. Brown, 2012 S.D. 56, ,J,J8-9, 817 

N.W.2d 395, 398-99. Summary judgment is not the proper method to dispose of factual questions. 

Id. 

This Court determines whether summary judgment is proper by reviewing whether the 

moving party has "clearly demonstrat[ ed] an absence of any genuine issue of material fact and an 

entitlement to judgment as a matter oflaw." Luther v. Cityo/Winner, 2004 S.D. 1, ,i 6, 674 N.W.2d 

339,343. "A disputed fact is not material unless it would affect the outcome of the suit under the 

governing substantive law in that ' a reasonable jury could return a verdict for the non-moving 

party."' SD State Cement Plant Comm 'n v. Wausau Underwriters Ins. Co. , 2000 S.D. 116, ,i 9, 
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616 N.W.2d 397, 400-01 (quoting Weiss v. Van Norman, 1997 S.D. 40, 111 n2, 562 N.W.2d 113, 

116 (internal citations omitted)) (emphasis added). "All reasonable inferences drawn from the facts 

must be viewed in favor of the non-moving party." Tolle v. Lev, 2011 S.D. 65,111,804 N.W.2d 

440, 444. 

"Yet, the party challenging summary judgment must substantiate his allegations with 

sufficient probative evidence that would permit a finding in his favor on more than mere 

speculation, conjecture, or fantasy." Id. Summary judgment is an extreme remedy, [and] is not 

intended as a substitute for a trial." Discover Bank v. Stanley, 2008 S.D. 111, 1 19, 757 N. W.2d 

756, 762. Procedural issues will also result in a Court finding in favor of the moving party on 

summary judgment motions if there is a failure to comply with the timing requirements of SDCL 

l 5-6-56(c) and a request for continuance under section 56(f) is not entertained. 

When a party resisting a motion for summary judgment fails to properly resist the moving 

party's undisputed facts, the unchallenged facts are deemed admitted against the resisting party. 

Hass v. Wentzlaff, 2012 S.D. 50.115, 816 N.W.2d 96,102. 

ISSUES 

1. Whether all of Plaintiffs' remaining claims sound in negligence or tort and are thereby 
barred by sovereign immunity. 

OPINION 

Defendants' continue to pursue their defense of sovereign immunity in their Motion for 

Summary Judgment. As an issue of sovereign immunity is "jurisdictional in nature," when not 

specifically waived, this Court considers it first. Alone v. Brunsch, Inc., 2019 SD 41 , 124. This 

Court detennines this issue dispositive to all Plaintiffs' remaining claims. 
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Claims against the government are general1y governed by that respective entity's 

constitution, statutes or other governing law. In South Dakota, Article III, §27 provides that "[t]he 

legislature shall direct by law and in what manner and in what court suit may be brought against 

the state." Id. The State's constitution allows individuals to present claims against the state when 

private property is taken "for public use, or damaged, without just compensation, which will be 

determined according to legal procedure established by the legislature and according to §6 of this 

article." SD Constitution, Art. III, § 13. If there is no "constitutional or statutory authority, an 

action cannot be maintained against the state." Lick v. Dahl, 285 N.W.2d 594,599 (S.D. 1979). 

Although there are no statutes specifically creating a claim of inverse condemnation, the 

claim is recognized in case law. Rupert v. City of Rapid Ciry, 2013, ,41.43, 827 NW2d 55, 61. 

These claims "stem[] from Article VI, § 13 of the South Dakota Constitution because Article VI, 

ill essentially abrogates sovereign immunity [and] [t]he abrogation of a governmental entity's 

sovereign immunity in cases involving a taking or damaging of private property is so fundamental 

that it is not found in statute, but rather in our Bill of Rights in the Constitution." Id. 

Yet, when the claim itself sounds in tortious or negligent actions by the state than the 

defense may be presented. "In determining whether Landowners are entitled to compensation, the 

threshold question in [the] case is whether the claim presented ... is actually one of inverse 

condemnation or if it is instead one of tort." Long v. State, 2017 SD 79, ,66. This Court is aware 

this citation is from former Justice Gilbertson's dissenting opinion; however, the very issue 

presented by the current Defendants wasn't addressed by that Court. As the current Defendants' 

point out the "defendants in Long argued that the claim arose out of "placement, engineering, and 

design." Defendants' Motion to Strike "Plaintiffs' objection ... , p. 3. Furthermore, other supporting 

cases shore up his dissent including but not limited to Sanguinetti, v. United States, 260 U.S. 146, 
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150 (1924); Keokuk & Hamilton Bridge Company v. United States, 260 U.S. 125, 127 (1922); 

Hughes v. United States, 230 U.S. 24, 35 (1913); New Holland Viii. Condo. V DeStaso Enters., 

139 F. Supp. 2d 499, 503 (S.D.N.Y. 2001) and 4 Nichols, Eminent Domain, §14.245[1], pp.626-

628 (Revised 3d Ed.), explaining: [i]f the damage for which the recovery is sought is the result of 

improper, unlawful or negligent construction recovery may not be had therefor in the 

[condemnation proceeding; the owner is relegated in such case to a common-law action for 

damages." 

This issue is central to this Court's decision and the analysis provided in Defendants' 

Response provides support for this proposition, therefore this Court adopts the same as if this Court 

had set it out point by point and hereby makes reference to and agrees with the arguments and 

support therein. See Defendants' Response to Plaintiffs' Motion for Summary Judgment. pp. 4-9; 

further See Defendants' Brief Supporting Motion for Summary Judgment, Part I.D., p. 31; and 4 

Nichols, Eminent Domain,§ 14.245[1], pp. 626-628 (Revised 3rd Ed.) 

[n review of Plaintiffs' inverse condemnation claim, this Court holds that the claim, no 

matter how it is framed, ie., strict liability or otherwise, arises from actions of the state that sound 

in negligence or tort. All supporting arguments for Plaintiffs' cause of action are premised upon 

the legal theory of breach of duty by the State of South Dakota. 

This Court reviewed the remaining claims and finds they are also supported by the same 

defect in that Plaintiffs' support is tethered directly to breach of duty theories. As explained above, 

causes of action arising from either tort or negligence, yet, cloaked in inverse condemnation claims 

in the hope of circumventing the defense of sovereign immunity, shouldn't prevail. 4 Nichols at 

§ 14.245[1] pp. 626-628. 
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Based upon the above rationale this Court hereby GRANTS Defendants' Motion for 

Summary Judgment and dismisses all claims in this matter. Defendants' shall prepare a proposed 

judgment consistent with this Memorandum of Decision and provide copies as required by statute 

to the opposing party. Defendants shall file the same in Odyssey ti execution. 

Dated this 20th day of September 2024. 

ATTEST: 

Linda Keszler 
Clerk of Courts 

By:~ Deputy 
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STATE OF SOUTH DAKOTA 

COUNTY OF MEADE 

) 
)SS 
) 

ANDREW MORSE and JOHN AND EMILY 
CLARKE, for themselves and on behalf of all 
similarly situated individuals, 

Plaintiffs, 

vs. 

STATE OF SOUTH DAKOTA, and/or THE 
SOUTH DAKOTA COMMISSION OF 
SCHOOL AND PUBLIC LANDS, as 
successors of the SOUTH DAKOTA 
CEMENT PLANT COMMISSION, and the 
SOUTH DAKOTA CEMENT PLANT 
TRUST, 

Defendants. 

IN CIRCUIT COURT 

FOURTH ruDICIAL CIRCUIT 

46CIV20-000295 

STATEMENT OF UNDISPUTED 
MATERIAL FACTS IN SUPPORT OF 

DEFENDANTS' MOTION FOR 
SUMMARY JUDGMENT 

COME NOW Defendants by and through their attorneys of record and hereby submit 

this Statement of Undisputed Material Facts in Support of Defendants' Motion for Summary 

Judgment. 

FACTS 

1. The State of South Dakota, through the South Dakota State Cement Plant Commission 

owned a piece of real property formerly legally described as Tract 1 of Lot 1 of the NW /4, 

less Lot AR and Lot H-1, and Lot 3 of the NE/4, less Lot H-1, Section 8: T2N-R7E in 

Meade County, South Dakota (hereinafter referred to as "the property'') from 1985 to 1994. 

Exhibits 1 & 85. 

2. Commencing in the early 1900s the property was owned and mined for gypsum by Dakota 

Plaster. Exhibit 2. 
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3. Documentation demonstrates that Dakota Plaster mined the property starting in the early 

1900s and up to potentially as late as 1930. Exhibit 3. 

4. At some point, Dakota Plaster mined underground, using a room and pillar method of 

mining. It is not documented as to exactly what dates Dakota Plaster mined the 

underground, but the underground mine was not being used by 1927 and by 1930, the 

underground mine was being leased for refrigeration. Id.; Exhibits 4 & 5. 

5. Dakota Plaster mined on both the surface and underground. Exhibits 3-5. 

6. It is unknown exactly where Dakota Plaster mined on the surface of the property. 

Exhibits 3-5. 

7. In 1930 Dakota Plaster was acquired by U.S. Gypsum, which ran its business out of 

Piedmont, South Dakota. Exhibit 9. 

8. The property was thereafter transferred to U.S. Gypsum and the mill was dismantled. Id. 

Exhibit 10. 

9. There is no documentation showing that U.S. Gypsum mined the property, though it may 

have. Id. 

10. In 1945 Edwin Stensaas purchased the property. Exhibit 11. He and his family resided on 

a house in the northwest comer of the property from 1945 to at least the late-1980s. 

Exhibit 12. 

11. In approximately 1946, Hills Materials, a subsidiary of N orthwestem Engineering ( for 

whom Stensaas worked), started mining the property. Exhibit 13. It is known that in 

1946, 2,066 tons of gypsum were supplied to the Cement Plant while 8,703 tons were 

shipped to Iowa. Exhibit 14. No documentation exists showing mining thereafter. 
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12. Goldie Prestjohn (now deceased), Stensaas's daughter, recalled Northwestern mining into 

the mid-1950s. Exhibit 12. 

13. It is unknown where on the property Northwestern surface mined, but Prestjohn recalled 

mining in the northern area of the property. Id. 

14. There is no documentation of underground mining performed by Northwestern, though 

the United States Bureau of Mines did discuss the presence of an abandoned underground 

mine at Black Hawk. Exhibit 15. 

15. Between 1947 and 1985 there is no documentation demonstrating that the property was 

mined, or if it was, by whom. 

16. Plaintiffs' designated experts, Doug Beahm, Brandt Lyman, and Nicholas Anderson, 

agreed that there is no evidence the State performed underground mining on the property. 

Exhibit 16, p. 70, 76; Exhibit 17, p. 171; Exhibit 18, p . 65, 70. 

17. The Cement Plant purchased the property in 1985 for the purposes of mining it for 

gypsum. Exhibit 19. 

18. The Cement Plant purchased the property via a contract for deed reserving a life estate 

for Stensaas to continue residing in his home on the northwestern side of the property. 

Id. 

19. The Cement Plant received a permit to mine the property in 1985. The original permit 

was titled Permit 424. Exhibit 20. 

20. The application for the 1985 permit was filed with the Meade County Register of Deeds 

on June 25, 1985. Exhibit 21. 

21. Permit 424 was later converted to a mine license (License 89-383) in 1990 when the State 

procedures moved to a license system versus a permitting system. Exhibit 22. 
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22. The permit anticipated that the Cement Plant would surface mine in the southern portion 

of the property in a west to east fashion. Exhibit 23. 

23. It anticipated mining seven acres, with a total disturbance area of eight acres of the 39-

acre property. Id. Exhibit 24 (stating "currently area is used for pastureland and will be 

reclaimed as such.") & Exhibit 25. 

24. As a courtesy to the South Dakota Game, Fish, and Parks, the Cement Plant agreed to 

return to pasture land the east half the property. Exhibits 24 & 26. 

25. Prior to mining a particular area topsoil and overburden were removed by bulldozers and 

front-end loaders and stockpiled adjacent to the mine area. Exhibit 23 at 3663. 

26. Once the area was completed topsoil and overburden were replaced by bulldozers and 

front-end loaders. Id. Final contouring was done with road graders. Seeding of the 

property was done with traditional seeders in either fall or early spring depending on the 

year. Id. 

27. Mining began in April of 1986 and by June of 1986 the Cement Plant had mined two 

acres ofland and did not reclaim any acres. Exhibit 27. 

28. Between June of 1986 and July of 1987, the Cement Plant mined three acres. Exhibit 28. 

29. It also started the grading and contouring process of a five-acre portion of the land in the 

northeastern side of the property. Id. 

30. Part of that grading and contouring of the northern area involved blasting closed an 

underground mine area. Exhibit 29, p. 15. 

31. Lyle Dennis, the blasting supervisor, oversaw the blasting of the underground mine area. 

Id. 
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32. Dennis confirmed he shot it and it collapsed. Id. They also checked the blasting area for 

gypsum and determined that there was insufficient gypsum to take so they graded and 

contoured it. Exhibit 30, pp. 22-23. 

33. The five-acre area was graded and contoured after it was blasted. Exhibit 28. 

34. Between July of 1987 and June of 1988, the Cement Plant mined two acres and reclaimed 

five acres. Exhibit 31. 

35. It also commenced grading and contouring an additional portion of the east central side of 

the property, which is now known to be in the general vicinity of a portion of the 

underground mine at issue in this case. Compare id. with Exhibit 32. 

36. Between June of 1988 and August of 1989 the Cement Plant mined three acres and 

reclaimed fifteen acres. Exhibit 33. 

37. In 1989, the Cement Plant found that the ore body of the gypsum it was mining extended 

into the property to the south of the permit, so the Cement Plant signed a lease with 

Victor Pengra, the property owner to the south, and amended its permit to mine a little 

over a half-acre (100 feet by 250 feet) to the south, onto Pengra's property. Exhibit 34; 

Exhibit 92. 

38. The mining permit application was filed with the Meade County Register of Deeds on 

June 27, 1989. Exhibit 35. 

39. Between the last annual report in August 1989 and July 30, 1990, it mined three acres and 

reclaimed zero acres. Exhibit 36. 

40. A map was provided with the annual report 1990 annual report showed a rectangle of 

where fifteen acres had been graded and seeded in the northern portion of the property. 

Exhibit 36. 
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41. The grading and seeding covered the two old mining areas previously graded and 

contoured. Exhibit 36. 

42. Between the conversion of the permit to a license in 1989 along with the permit 

amendment, the Cement Plant was late in filing its annual report in 1991 and did so on 

January 6, 1992. Exhibit 3 7. 

43. Between July 30, 1990 and the beginning of 1991, the Cement Plant mined its final three 

and one-half acres, including the half-acre of the Pengra property, and reclaimed the 

same. Id. 

44. The three and a half acres was seeded in 1991 and grazed in 1992. Id. (noting discussion 

at bottom of page); Exhibit 3 8. 

45. The annual report from 1991 lists total acres reclaimed since the site was originally 

permitted at thirty-two; which comprised of the fifteen acres to the north that were graded 

and seeded, but not mined, and the sixteen and one-half acres to the south that were 

mined (rounded up). Exhibit 37. 

46. The initial mining inspection of the new license 89-383 dated July 18, 1991, listed total 

acres mined by the Cement Plant at sixteen acres ( which should have been sixteen and a 

half acres, to account for the half acre of the Pengra property), with sixteen (which should 

have been sixteen and a half) acres reclaimed from actual mined area. Exhibit 39. 

47. The final mine license inspection report somewhat accurately lists the total acres mined 

by the Cement Plant at sixteen acres ( which should have been sixteen and a half acres, to 

account for the half acre of the Pengra property), with sixteen ( which should have been 

sixteen and a half) acres reclaimed from actual mined area. Exhibit 38. 

48. The 1992 report noted that hay was cut from the cite last year/summer. Exhibit 38. 
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49. The fifteen acres graded and seeded (which included the seven acres of old mining 

excavations that were graded, contoured, and seeded) in the northern portion of the land 

was not included within the acres reclaimed because it was not related to mining 

activities. Compare Exhibit 39 with Exhibit 38. 

50. There is no evidence - and Plaintiffs' experts agree - that the Cement Plant mined or 

reclaimed outside of the permit area. Exhibit 17, p. 141. 

51. The Cement Plant was released from its permit obligations on January 20, 1993. Exhibit 

40. 

52. The property was appraised on March 2, 1993. Exhibit 41. 

53. As part of the appraisal process, the appraiser interviewed the Northdale Subdivision 

developer, who stated that the subdivision did not have excess capacity to provide 

utilities to the property and the subdivision itself was not profitable, so they had no plans 

of expanding it. Exhibit 41, pp. 2410, 2414. 

54. The appraiser noted that the presence ofNorthdale's sanitary ponds immediately adjacent 

to the property was an adverse factor for development. Id. at 2409. 

55. The appraiser concluded that any type of residential subdivision was foreclosed on the 

property due to lack of utility service availability. Id. at 2413. 

56. The appraiser provided: 

Buckingham Wood Produces stated that the Northdale development was not 
profitable, and no expansion plans of the subdivision are being considered. 
Also, the lack of utilities would negate the financial feasibility of any 
intense development. In summary, financial feasibility is limited to a 
residential ranchette; the previous use prior to the sale of the subject to the 
State Cement Plant for gypsum extraction. No other feasible use is noted. 

Id. at 2414. 
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57. The Cement Plant solicited public bids for the sale of the property due on April 15, 1994. 

Exhibit 42. 

58. The public notice was published in the Argus Leader and the Rapid City Journal. Id. It 

described the property, stated bids should be submitted to the Cement Plant, and if 

anyone had any questions about the property they should contact Vince Street or Steve 

Zellmer at the Cement Plant. Id. 

59. Raymond Fuss submitted the winning bid of $92,154 for the property. Exhibit 43. The 

property was deeded to Raymond Fuss with the Cement Plant reserving mineral rights to 

the property. Exhibit 85. 

60. He purchased the property for his son, Larry Fuss. Exhibit 44, p. 9 

61. Larry Fuss moved his family into the Stensaas house in 1998 but fixed up the house and 

rented it the year Raymond purchased it. Id. pp. 14, 19. 

62. The first year Fuss owned the property, Dick Niehoff, hayed the alfalfa field, as he had 

done when the Cement Plant had owned the property. Id. pp. 14-16. 

63. In subsequent years, until around 2000, Fuss leased the pasture to Tracy Settle for their 

horses to pasture. Id. p. 16. 

64. Fuss had no intention of developing the property when he arranged for his father to 

purchase the property for him. Id. pp. 21-22. 

65. Sometime in the 1990s, he received a "free house" and was told by Meade County he 

would need to subdivide the property to bring in the new house. Id. p. 27. 

66. Fuss thereafter subdivided and platted the property into two lots; A and B, referred to as 

the Fuss Subdivision. Id. 
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67. The plat of the Fuss Subdivision was recorded with the Meade County Register of Deeds. 

Id.; Exhibit 45. 

68. Fuss knew that the Cement Plant had mined the property on the surface and he was fully 

aware of the existing underground mine which was still present and known on the 

property. Exhibit 44, p 38; Exhibits 46 & 47. 

69. He was aware that children used to play in the underground mine. Exhibit 44, p. 39. 

70. He was also aware that the Stensaases had used the underground mine as a dump, 

disposing of old cars larger trash into the underground mine. Exhibit 47, p . 9250. 

71. Around 1999 or 2000, Keith Kuchenbecker came to Fuss's house in a snow storm and 

asked Fuss ifhe would be interested in developing the property. Exhibit 44, pp. 26, 28. 

72. Fuss expressed interest and the two started working together to construct a manufactured 

home park. Id. and 33. 

73. Fuss was adamant that he was in favor of a manufactured home park because the homes 

were movable. Id. at 38-39. 

74. He was concerned about a residential, stick-built development because of the 

underground mine on the property. Id. 

75. His purchase agreement selling the property to Kuchenbecker specifically outlined and 

disclosed the underground mine. It stated: 

12. CONDITION OF PROPERTY. KUCHENBECKER have 
thoroughly researched, examined and tested the property to their own satisfaction 
and know that there may be excessive rock, underground cavities, foundations, and 
junk underground. KUCHENBECKER accept the property in an "as is" condition 
with no guaranty by FUSS that the property is suitable for any development 
contemplated by KUCHENBECKER. 

Exhibit 47, p. 9250. 
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76. However, once Kuchenbecker started the process of developing stick-built homes Fuss 

"wasn't going to stop him and say, you can't do this." Exhibit 44, p. 39. 

77. Fuss stated ''I'm still helping him with the development, but I disclosed what I didn't 

have as facts of underground cavities, but I has hearsay and I had knowledge of Goldie 

Prestjohn and the Osgood kids that were my age playing in those underground caves. So 

I'm going to help him put his mobile home community there, but I still didn't recommend 

it for development." Id. 

78. Both Kuchenbecker and Fuss initially approached the Meade County Commission about 

the idea of a residential mobile home subdivision. Id. p. 33; Exhibit 46. 

79. On July 13, 2000 Kuchenbecker submitted a packet to the Planning Commission entitled 

"Hideaway Hills Manufactured Housing Community." Exhibit 46. 

80. The packet contained the following excerpt: 

In the 1980's the South Dakota Cement Plant mined the gypsum rock from the site. 
One can still identify spoil pile areas by abnormal terrain and exposed gypsum 
fragments. In the early 1900's an underground gyp mining operation took place on 
the NE comer of the property. Field boring operation may be required to identify 
any cavities that may be a safety hazard. 

Id. p. 8451. 

81. At some point Kuchenbecker decided to build a stick-built housing development over a 

manufactured housing development because Bob Mallow, a member of the Planning 

Commission, was more amenable to a traditional development. Exhibit 44, p. 40; Exhibit 

48, p. 44. 

82. Bob Mallow's house abutted the property to the northwest. Exhibit 49, pp. 7-8. 

83. Fuss removed himself from the development process shortly thereafter, with 

Kuchenbecker paying him $250,000 for the property. Exhibit 44, p. 37. 
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84. Fuss moved to Tucson, Arizona in 2003. Jd. p. 51. 

85. The County voted on August 19, 2002 to approve Phases 1, 2 and 3 of the development 

of the Hideaway Hills Subdivision. The County did not require field boring of the site. 

Exhibit 50, p. 6053. 

86. Kuchenbecker commenced developing the property in about 2002. Exhibit 53, p. 8489. 

87. He personally graded and scraped the development, with the help of John Ogden, another 

individual who Kuchenbecker could not recall, and his wife, Linda who occasionally 

followed the machinery with a water truck to help with compaction and dust. Exhibit 48, 

pp. 45-51. 

88. Kuchenbecker contracted with Piedmont/Powles and Sons Construction (whose principal 

is Bob Powles, also a member of the Meade County Planning and Zoning Board, at the 

time) to do some of the trenching for utility lines. Exhibit 51, pp. 28-30; Exhibit 52, p. 7. 

89. Powles's sons, Brandon and Timonthy did the trenching work. Exhibit 52, pp. 7-10. 

90. Part ofKuchenbecker's development included leveling out portions of the property. 

Exhibit 44, p. 35, 52-55; Exhibit 54. 

91. Kuchenbecker leveled a hill north of Pengra's property and moved the dirt to the middle 

of the development. Id. 

92. Kuchenbecker also blasted a section of the property in the same area. Exhibit 55, pp. 27-

32; Exhibit 56. 

93. On or about April of 2004, as Kuchenbecker was taking a scraper over the northeast 

portion of the property on what would become the street of East Daisy Drive, his scraper 

wheel fell into a void. Exhibit 48, p. 68; Exhibit 53. 
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94. Upon inspection, he determined that the void was forty to fifty feet to the bottom and 

deep enough he had to repel into it. Exhibit 48, pp. 69-71. 

95. He did not walk the length of the hole and he could not estimate how far the hole went 

under the ground. Id. 

96. Kuchenbecker alleges that he told his realtor, Ronald Sjodin, John Ogden (a person 

helping him with the development), Bob Powles (who was also a member of the County 

Planning and Zoning Board), and his engineer, Doug Sperlich, about the void. Id. p. 73-

74. 

97. Sperlich and Powles deny ever being told about the hole. Exhibit 57, p. 65; Exhibit 51, 

pp. 46-47. 

98. Sperlich was emphatic that Kuchenbecker never told him about the prior mining on the 

property, at all, and if he had known he would have done many more tests on the property 

to determine its fitness for residential development than he did. Exhibit 57, pp. 67-71. 

99. Regardless, the solution to the hole (whether it was Sperlich's or Kuchenbecker's 

solution) was to fill the hole back in and compact the ground. Exhibit 48, pp. 75-76. 

100. Thereafter, Kuchenbecker had American Engineering Testing ("AET") come out 

and drill bore holes in the footprint of the ten houses that would be built on East Daisy 

Drive to determine whether they would be over any voids. Exhibit 48, pp. 80-81, 84; 

Exhibit 58. 

101. The holes went twenty-five feet deep and did not encounter voids and 

Kuchenbecker continued developing the subdivision. Id. 
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102. Kuchenbecker claims that when 2004 scraper hole occurred, he contacted the 

County and requested that the subdivision plan be amended to place cul de sacs on either 

end of the hole and make the area where the hole occurred green space. Exhibit 48, p. 78. 

103. He alleges that the County told him to fix the problem and that they would not 

approve his plan. Id. 

104. There is no evidence that Kuchenbecker approached the County about closing the 

road at that time. 

105. In 2006, there were Planning Board meeting minutes discussing that the developer 

was asking to close Daisy Drive because it was "caving into the old underground mine." 

Exhibit 50, p. 6082. The Planning Board told the engineer present at the meeting to tell 

his clients to fix the road properly because it would not approve the closing. Id. 

106. Not long after the April 2004 void was encountered, Brandon Powles encountered 

another void as he was digging utility trenches along East Daisy Drive. Exhibit 52, p. 21. 

107. This void was smaller than the other void and was estimated to be six feet deep. 

Id. 

108. According to Kuchenbecker, he again contacted Sperlich, and Sperlich advised 

him to fill the void, compact it, and encase the pipe in concrete for extra support. Exhibit 

48, p. 104. 

109. John Odgen's recollection of the matter is materially different. Exhibit 55, pp. 

24-27. He did not believe Sperlich was called and stated that he and the Powles brothers 

suggested excavating the site to see what they were dealing with. Id. 
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110. It was Kuchenbecker who overruled them and told them to fill it, and then to 

encase the pipe with a steel casing that is used when sewer lines and water lines cross. 

Id. 

111. Sperlich affirmed that Kuchenbecker did not consult with him. Exhibit 57, pp. 61-

62. 

112. Kuchenbecker alleges that he consulted with and followed Sperlich's 

recommendations throughout the development process. Kuchenbecker stated he had 

Sperlich perform compaction testing on all of the roads within Hideaway Hills. Exhibit 

48, pp. 66-67. 

113. Sperlich alleges that he did not do compaction testing on the roads. Exhibit 57, 

pp. 19-20. 

114. He did not perform SPT (standard penetration testing), bore hole analysis, or any 

work that he would have performed had he known the development was being built over 

an area that had been previously mined for gypsum and which had an abandoned 

underground mine on it. Exhibit 57, pp. 19-20, 67-71. 

115. In fact, Sperlich stated he would not have taken on the project if he had known 

about the prior mining. Exhibit 57, pp. 67-71. 

116. The Hideaway Hills 1 Subdivision was completed in around 2005. 

117. It encompasses all of the property formerly owned by the Cement Plant, plus all 

of the former Lot C, which was Pengra's property. Compare Exhibit 59 with Exhibit 45. 

118. Stensaas 's house still sits in the development today but was readdressed to 697 5 

Meadow Rose Lane. Exhibit 60. Pengra's house still sits in the development today but 

was readdress to 6600 Meadow Rose Lane. Id. 
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119. In 2006, Brandon Powles, Timothy Powles, Kevin Backes and Odgen formed 

Canyon Construction and the County approved the development of the Hideaway Hills 2 

subdivision, which is immediately to the east of East Daisy Drive in Hideaway Hills 1, in 

the area that formerly housed the Northdale Sanitary District's sewage ponds. Exhibit 52, 

pp. 11, 13; Exhibit 59. 

120. Interestingly, the night that Hideaway Hills 2 was approved by the County was 

also the night that it was brought to the County's attention that East Daisy Drive was 

sinking into the underground mine. Exhibit 50. 

121. Until recently, all of Hideaway Hills 2 and portions of the Northdale Subdivision 

were part of the lawsuit, even though the properties in Hideaway Hills 2 were under a 

sewage pond and the houses in the Northdale Subdivision had already been built by the 

time the Cement Plant was mining its property to the north. See Exhibit 62. (more 

beacons); see also Exhibits 61 & 83. Compare with Supplement to Report to the Court 

on Members of the Class, filed March 9, 2023 and Motion to Dismiss Claims of Certain 

Class Member without Prejudice, filed June 26, 2024. 

122. However, Plaintiffs have since sought dismissal of the properties in the Northdale 

Subdivision and most of the properties within the Hideaway Hills 2 subdivision. See 

Motion to Dismiss Claims of Certain Class Member without Prejudice, filed June 26, 

2024. Yet, there are still nine homes in Hideaway Hills 2, which were under a sewage 

lagoon when the Cement Plant surface mined, that Plaintiffs' counsel have refused to 

dismiss. Exhibit 88. 

123. Kuchenbecker contracted with Sjodin on an exclusive listing basis for the sale of 

the lots in Hideaway Hills 1. Exhibit 63. 
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124. Sjodin also had a Power of Attorney for Kuchenbecker and his wife, as they were 

regularly at the home in Cabo Mexico. Exhibit 64. 

125. As part of every purchase and sales agreement had Sjodin provide the following 

disclaimer, which was signed by both Kuchenbecker and the person purchasing the lot. It 

stated: 

The BUYERS acknowledge that they have been made aware that the property being 
purchased hereunder, along with the adjoining property, was once mined on the 
surface and underground for gypsum. The SELLER is unaware of the exact date 
that the underground mining ceased but believes it was sometime in the 1950's. 
The surface of the property was reclaimed to meet the requirements of the State of 
South Dakota after the surface mining operation was completed. The SELLER is 
not making any warranty, express or implied, concerning any sub-surface 
conditions that may exist on the property being purchased by the BUYER herein. 
It will be the BUYER's responsibility to remediate any subsurface conditions that 
exist on the property including, but not limited to, fissures or cavities that may be 
as a result of these mining operation. The BUYER has accepted the subsurface of 
the property in an "as is" condition, without any warranty by the SELLER. 

Exhibit 65; Exhibit 48, pp. 115-17. 

126. Sjodin not only represented Kuchenbecker as the exclusive listing agent for the 

sale of the lots to homebuilders, but he also represented every homebuilder in Hideaway 

Hills on the sale of the houses built to the people who would be the first home purchasers. 

Exhibit 66, pp. 8-9; Exhibit 67, p. 9; Exhibit 68, pp. 7-10. 

127. When asked why Kuchenbecker's disclosure was included with the sale from 

Kuchenbecker to the homebuilder, but not from the homebuilder to the homebuyer, 

Sjodin's response was that no disclosure was required because disclosures are required 

only for existing houses and not for new construction. Exhibit 69, pp. 27-28 

128. Sjodin stated that he and the homebuilders made the decision not to pass on the 

disclosure to the homebuyers because he did not feel the fact that prior mining on the 
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property was a material defect (which would have required disclosure as part of his duties 

as a licensed realtor) on the lots he was selling. Exhibit 69, pp. 40-41. 

129. Sjodin stated that if Kuchenbecker had communicated to him that he wanted the 

disclosure passed on to all future buyers, Sjodin would have walked away from the 

subdivision. Id. 

130. In 2008, a sinkhole developed in the boulevard of 6942 East Daisy Drive, at a 

house owned by Thomas and Susanne Kelly (hereinafter "the Kelly house"). Exhibit 70. 

131. The Northdale Sanitary District hired AET and Robert Temme to make 

recommendations as to how to fix the hole. Id. 

132. AET recommended that a company out of Colorado, Hayward Baker, pour 

engineered grout into the hole to seal it. Id. 

133. Hayward Baker's initial estimate to seal the hole included enough grout to 

stabilize the Kelly property, which was also affected by the sink hole. Exhibit 71. 

134. Instead, the Sanitary District chose to pour enough grout to address the sinking 

street and had their attorney send the Kelly's a letter informing them that they should 

contact their own engineer to repair their subsurface. Exhibit 72 & 73. 

135. The Kellys, thereafter, had another sinkhole develop in their backyard, which 

exposed a bumper of a car. Exhibit 86, p. 20. They called the Northdale Sanitary District 

about the sinkhole, but do not recall anyone coming out to fix it. Id. at 20-21. 

136. In 2009 a portion of Blue Bell Lane started severely settling. Exhibit 74. 

137. AET and Temme were again called to evaluate the settling. Id. 

138. AET recommended that a portion of Blue Bell be excavated, the material 

underneath the road be removed, dried, and then compacted to aid in the settling. Id. 
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139. Brandon Powles, who was contracted to perform water and other services for the 

Sanitary District, undertook the work himself, and excavated and repaved the road. 

Exhibit 75. 

140. Temme stated it was apparent, based on his analyses of the various areas AET had 

been called in to assess, that Kuchenbecker had not done compaction testing on the roads, 

because ifhe had done so, he would have known that the roads needed a lot of 

compaction to avoid settlement. Exhibit 76, p. 61. 

141. The sinkhole that started the present lawsuit occurred on April 27, 2020. Petition 

for Class Action. 

142. It formed on East Daisy Drive, in generally the same location of every other 

sinkhole that had formed previously. See Exhibit 53; Exhibit 70, p. 6527; Exhibit 55, pp. 

26-27. 

143. Meade County emergency management made contact with a local group of 

spelunkers and the group offered to come out and examine the sinkhole. Exhibit 18, p. 6-

8. 

144. Upon entering the hole, they determined what that County already knew; that 

there was an underground mine located below East Daisy Drive. See Exhibit 46. 

145. The spelunkers worked with a cartographer to map the assessable portions of the 

mine and released a map. Exhibit 77. 

146. Following the 2020 sinkhole several lawsuits were filed; more than half of which 

were filed by John Fitzgerald against various people and entities, but specifically Meade 

County, Kuchenbecker, Sjodin, and various developers. See 5:21-cv-5056; 46CIV20-l 77; 

46CIV22-33. The Beardsley Finn filed a lawsuit against the State as well as the various 
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utility companies, but dismissed its suit against the State, as it became local counsel for 

the present class action lawsuit. 46CN21-308. All Fitzgerald lawsuits have been 

dismissed. See 46CN22-33. 

147. The present class action lawsuit was brought in November of2020 and originally 

sought damages various causes of action including: inverse condemnation, breach of 

express covenant, breach of duty of subsurface/subjacent support, and unjust 

enrichment/constructive trust. See Petition for Class Action. 

148. However, since the case was filed, all counts except Count One, for inverse 

condemnation were dismissed, leaving one claim by the class members. See 

Memorandum Decision on Defendants' Motion to Dismiss, May 14, 2021. 

149. The class was certified, despite Defendants' objections, on September 16, 2022 

and litigation proceeded. 

150. As part of their case, Plaintiffs proceeded with several bore holing operations in 

2021, 2023, and 2024. Exhibits 78, 79, 80 & 87. 

151. Bore hole locations were decided based on permission to drill. Exhibit 17, pp. 36-

37. 

152. The purposes of the various bore holes, according to Lyman, differed depending 

on when the holes were drilled. For instance, the 2021 bore holes were to allow Lyman 

and his firm Western EGI to get an idea of the subsurface conditions. The 2021 bore 

holes involved SPT testing to determine the compaction of the ground. The holes were 

also utilized to determine the type of soil found within. Exhibit 78. 

153. In 2023 and 2024 additional holes were bored that included SPT testing and 

moisture testing, as well as AAS TO rating for the soil. Exhibit 79 & 87. 
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154. Still more holes were bored without any of the referenced testing with the stated 

purpose of finding voids. Exhibit 17, p. 62; Exhibit 79, pp. 9654-78. 

155. Data from some of the holes bored by the Plaintiffs was not provided to 

Defendants. See, e.g. compare Exhibits 78 & 79 with Exhibit 81. 

156. Plaintiffs' experts identified essentially three areas of concern. First, the 

underground mine; second, the area which was strip mined; and third, the status of water 

and sewer lines on the property. Exhibit 82, pp. 87-89, 94. 

157. As to the underground mine, Plaintiffs' experts believe that it extends further to 

the south and east than originally believed and state that, in addition to the evacuation 

zone, 6862 East Daisy and 6853, 6879, and 6891 West Elmwood Drive are at risk of 

collapsing into the underground mine. Exhibit 19, p 126. 

158. Lyman also did not believe the underground mine was expanding to the west. Id. 

p. 131. 

159. Plaintiffs' experts, however, stated that even without the Cement Plant mining the 

property, the underground mine would have collapsed. Id. p. 171. 

160. As to the area which was surface mined, Plaintiffs' experts allege that because the 

ground was reclaimed to pastureland without attempting to clean up all gypsum 

fragments, the conditions underneath the ground can lead the dissolution of ''pulverized 

gypsum" leading to rapid settling which it referred to as collapse conditions. Id. p. 100. 

161. Collapse for the purpose of the surface mining area, however, was defined by 

Lyman as settlement and heaving of .9 inches to one inch annually, depending on the 

moisture in the soil. Id. p. 185. 
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162. Lyman further admitted that he did not know where on the property the Cement 

Plant mined versus where other prior mining operations mined. Id. at 168. 

163. As to Plaintiffs' experts' opinions regarding the utility lines, Lyman's main 

concerns arose with regard to the water and sewer lines still operational around the area 

of the underground mine. Id. pp. 192-93. 

164. He was specifically concerned about a force main that had not yet been rerouted 

by the Northdale Sanitary District. Id. 

165. However, he also had concerns about sagging and potential leaking of utilities in 

Hideaway Hills. Id. 

Dated this 28th day of June, 2024. 

MAY, ADAM, GERDES & moMPSON LLP 

BY: /s/ Terra M. Larson 
ROBERT B. ANDERSON 
JUSTIN L. BELL 
TERRA M. LARSON 
P.O. Box 160 
Pierre, SD 57501-0160 
( 605) 224-8803 
rba@mayadam.net 
jlb@mayadam.net 
terra@mayadam.net 

MORRIS LAW FIRM, PROF. LLC 

ROBERT L. MORRIS 
P.O. Box370 
Belle Fourche, SD 57717-0370 
Phone: (605) 723-7777 
bobmorris@westriverlaw.com 

Attorneys for the Defendants 
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CERTIFICATE OF SERVICE 

Terra M. Larson of May, Adam, Gerdes & Thompson LLP hereby certifies that on the 28th 
day of June, 2024, she electronically served a true and correct copy of the foregoing in the above­
captioned action via the Odyssey File & Serve system, which will notify and serve all counsel of 
record. 

/s/ Terra M. Larson 
TERRA M. LARSON 
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STATE OF SOUTH DAKOTA 

COUNTY OF MEADE 

) 
) ss. 
) 

ANDREW MORSE and JOHN and 
EMILY CLARKE, for themselves 
and on behalf of all similarly 
situated individuals, 

Plaintiffs, 
v. 

STATE OF SOUTH DAKOTA 
And/or the SOUTH DAKOTA 
COMMISSION OF SCHOOL AND 
PUBLIC LANDS, as successor of 
the SOUTH DAKOTA CEMENT 
PLANT COMMISSION and the 
SOUTH DAKOTA CEMENT 
PLANT TRUST, 

Defendants. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

IN CIRCUIT COURT 

FOURTH WDICIAL CIRCUIT 

46CIV 20-000295 

PLAINTIFFS' RESPONSE IN OPPOSITION TO DEFENDANTS' STATEMENT OF 
UNDISPUTED MATERIAL FACTS 

The State's Material Facts are easily rebutted because they are either irrelevant to this 

litigation, incorrect, or omit material information. Plaintiffs' dispute the State's Material Facts in 

paragraph numbers corresponding to the State's filing in support of its Motion for Summary 

Judgment:1 

Statement 1: The State's ownership of Hideaway Hills. The State correctly provides 

the legal description of the property it owned from 1985 to 1994 (hereinafter "Hideaway Hills"). 

1 Plaintiffs submit additional evidentiary materials in response to the State's Motion for Summary Judgment. Those 
additional evidentiary materials are filed in Plaintiffs' Rebuttal Exhibits to Defendant's Exhibits to Motion for 
Summary Judgment, commencing with Plaintiffs' Exhibit 25 and continuing from that point. These evidentiary 
materials are identified as "Plaintiffs' Rebuttal Exhibits." Those Exhibits filed with Plaintiffs' Exhibits to Plaintiffs' 
Motion for Partial Summary Judgment are identified as "Plaintiffs' Exh." and are numbered 1-24. 
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However, the State omits the material fact that it severed the surface estate from the mineral estate 

in the Warranty Deed to Raymond C. Fuss and Carol M. Fuss, and has not transferred ownership 

in the subsurface estate since that time.2 It is the State's continuing ownership of the subsurface 

that gives rise to the State's continuing legal obligations to the owners of the surface estate at 

Hideaway Hills.3 

Statements 2-15: History of Mining at Hideaway Hills. The history of the mining at 

Hideaway Hills is interesting, but entirely irrelevant to the present litigation. This case is about 

how the State disturbed the subsurface of the mine (in all areas of Hideaway Hills )4, and removed 

the natural support needed for the surface of the land to be stable going forward. The State's 

historical account does not raise facts regarding the State's behavior. Additionally, several of the 

statements are either incorrect or fanciful. The State's Exhibit "5," for example, is a "Personal 

Item" article submitted to the Deadwood Daily Pioneer-nmes, July 31, 1930, which tells a "tall 

tale" of a 172 feet, deep hole in Black Hawk that yielded ice in the summer and heating in the 

winter. This article is not a public record. The article is not admissible evidence because it reports, 

and is by its own nature, hearsay. There is no public record or other evidence the Hideaway Hills 

2 Defendant's Exhibits to Motion for Summary Judgment ("State Exh."), Exhtbit 1; Plaintiffs' Exhibits to Plaintiffs' 
Motion for Partial Summary Judgment ("Plaintiffs' Exh.), Exhibit 4, fl 6-8. 
3 S.D. Const Art. VIII, § 19 SDCL § 43-16-2; Ulrick v. Dakota Loan & Trust Co., 2 S.D. 285 (S.D. 1891 ), affirmed 
and rehearing denied, 3 S.D. 44 (S.D. 1892), overruled on other grounds, Longv. Collins, 12 S.D. 621, 82 N.W. 
95 (S.D. 1900). See also, Salmon v.Peterson, 311 N.W.2d205, 207 (S.D. 1981) (neighbor ordered to restore lateral 
support to claimant's lot, regardless of fact the neighbor did not cause condition of retaining wall). 
4 Plaintiffs' Rebuttal Exhibit 25, HH _ 0000769. A conversation between State's employee Fred Carl, 
Environmentalist, and Mike Cepak, Program Chief, Exploration & Mining Program, during the transition from 
Permit 424 to mining license 89-383 (this was for the Pengra Amendment), dated 8/1/89, recounts Fred Carl telling 
Cepak that the ''permit boundary" within the ''red" line (shown in yellow on Plaintiffs' map at Plaintiffs' Exh. 1) 
represents all the area affected by the mining operations "as they at one time or another affected all the land within 
the 'red' line shown on the map. This includes areas now reclaimed, trails, road, stockpiles, equipment storage 
areas, buffer areas, pits, etc." Id. 

2 

160929377 

Filed: 7/26/2024 5:14 PM CST Meade County, South Dakota 46CIV20-000295 
- APPENDIX 36 -



mine was "leased" for refrigeration, as suggested by the State. The substance of the State's "tall 

tale" is also physically improbable, if not impossible, to occur. 5 

In the deposition of Plaintiffs' geotechnical expert, Brandt Lyman ("Lyman"), the State 

proffered the ''tall tale" article, Exhibit "5," not to show the mine at Hideaway Hills was used for 

refrigeration, but as support for the argument that ground water existed in the subsurface of 

Hideaway Hills prior to the State's mining activities, in 1930. Lyman, however, testified he had 

seen no documentation anyone encountered ground water in the mine area in the 1930s.6 The 

State's mine file for Permit 424/License 89-383, notes no ground water was found in the 

Hideaway Hills testing prior to the State's mining activities.7 The State was required to report to 

the Department of Water and Natural Resources if ground water was encountered during its mining 

activities, and no such report was ever made.8 

Finally, the State's repeated assertions that it cannot be ascertained where or when the 

Hideaway Hills area was mined can be debunked by the myriad of historical photographs of 

Hideaway Hills taken by the U.S. Army Air Corps. and the US Geological Service over the years.9 

The State's attempts to convey other mining activity could have caused the deteriorating conditions 

at Hideaway Hills is debunked by Plaintiff's geotechnical expert, Brandt D. Lyman, P.E. When 

asked whether the Hideaway Hills property owners would have been in the same situation if the 

State never mined the property, Lyman responded he did not believe so ... 

5 If there were a 172 foot deep hole in Hideaway Hills, it would be a problem for the State, because they clearly 
never identified it or reclaimed it. 
6 Plaintiffs' Rebuttal Exhtbit 26, Deposition of Brandt Lyman ("Lyman Depo"), 144:5-25, 145:1-22. 
7 Plaintiffs' Rebuttal Exhtbit 27, HH_0000671, 0000673. 
8 Plaintiffs' Exh. 6Aat HH 0000636. 
9 Aerial photographs of Hideaway Hills show mining activity clearly apparent in 1938 and 1952 photographs taken 
by the U.S. Army Air Corps., and the US Geological Service. Plaintiffs' Rebuttal Exhtbit 28 at HH _ 00002735, 
HH_0002102. 

3 
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Because the State's mining was extensive in the areas that they mined and then the 
State was the one that did the reclamation of the property before it was sold. So the 
issues that we're seeing on that subdivision, certainly as they relate to the poor fill 
material that was placed for the strip mine operation, is a direct result of the State's 
reclamation efforts.10 

Statements 16-51: The State's mining and reclamation activities in Hideaway Hills. 

The State's next 35 statements generally track the State's mining activity over the years, but either 

omit material information, or deflect facts and evidence that are both material and negative for the 

State. These omitted or deflecting facts center, first, on the State's activities with regard to the old 

underground mine and, second, the State's reclamation obligations and activities. 

Statements 23, 24, 29, 36, 43, 47-49 and 50: The State's description of its reclamation 

activities. The State talks about ''reclamation" of its mine in these numbered statements, and about 

contouring, grading, and seeding in others. However, the State fails to mention key facts. 

The laws and regulations governing reclamation in South Dakota were modified 

commencing in 1982. The State agreed to adhere to these more rigorous standards for reclamation 

when it amended Permit 424, made the conversion to mining license 89-383, and expanded the 

Hideaway Hills mine to include the Pengra property.11 The new reclamation standards required to 

State to reclaim the land at Hideaway Hills under the Rangeland provisions of SDAR 

§ 74:29:07:20(4).12 The new standards did not include "return to pasture land" as an acceptable 

reclamation. 

As to statement number 50 of the State, that there is no evidence the Cement Plant (State) 

mined or reclaimed outside of the permit area, the State utterly ignores the contents of the State's 

10 Plaintiffs' Rebuttal Exhibit 26, Lyman Depo., 174:2-175: 1. 
11 See SDCL §§ 45-6B-l-45-6B-106; SDAR §§ 74:29:01:01-74:29:07:28 C'Minimum Reclamation Standards''). 
Plaintiffs' Exh. 6A, at HH-0000634-0000639 and compare HH_0000636 with HI:1_0000637. 
12 Id, HH-0000637, ,r 4, 

4 
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own files during the process of application for amendment, and Plaintiffs' geotechnical testing 

results, which stand completely unrebutted, showing extensive fill in areas outside the permit 

boundary. 

A "Completeness Check" prepared by the State for an amendment to the mine license 

application (which was required to expand the mining area to the Pengra property), contained the 

elements established by the new regulations at SDAR Sections 74:29:03:02 and 74:29:03:03. The 

"Completeness Check," was obviously written by the State mine employee to assure all elements 

of the new regulations were fulfilled. The document reveals the frustration of the writer when it 

notes that under the application for the previous permit 424, there was ''No approved permit 

boundary," and "doesn't mention establishing a permit boundary," and "What map-don't see past 

reclamation map."13 The bottom line is that definitive mining and reclamation boundaries under 

Permit 424 were not clearly established prior to the State's effort to transition Permit 424 to 

License 89-383 and adding the Pengra property to its mine boundaries.14 Extensive mining 

operations occurred before the boundary was drawn in order to convert to License 89-383. 

Compelling evidence that the State disturbed areas of Hideaway Hills, outside the permit 

boundary established during licensing is found in the geotechnical testing records.15 Bore hole 

sampling results reveal the presence of deep "fill," (silty soil and pulverized gypsum) consistent 

with that used by the State during its purported reclamation, outside of the License 89-383 permit 

area.16 

13 Plaintiffs' Rebuttal Exhibit 29, HH _ 0000736-738, 
14 This likely explains the finding of post-mining "fill" in areas exceeding the license boundaries during geotechnical 
testing. Plaintiffs' Rebuttal Exhibit 26, Lyman Depo 174:9-175:20. See also, Plaintiffs' Rebuttal Exhibit 25, 
HH 0000769. 
15 PWntiffs' Exh. 15, Final Report Hideaway Hills Subdivision of Brandt D. Lyman, PE, HH _ 0009521-0009754 
16 /d, HH_0009637,0009638,0009649,0009651. 
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Statements 24, 30 and 32: The State misstates facts concerning reclamation of the old 

underground mine. There is no evidence, and the State's cited Exhibits 24 and 26 do not suppo~ 

that the State agreed to return the east half of the mined property (the area of the underground 

mine) to pasture "[A]s a courtesy to the South Dakota Game, Fish and Parks." Additionally, 

contrary to State statement number 30, there is no evidence that the State's blasting around the old 

underground mine "closed" any part of the mine. No expert has testified in deposition to observing 

any "closing" of that underground mine.17 

Rather, there is evidence that the State wanted to investigate and remove the outcrops of 

gypsum (south of test holes #19 and #20) that the State's engineering firm, Hoskins-Western­

Sonderegger, Inc., reported ''wouldn't require a lot of additional work to obtain."18 Lyle Dennis 

("Dennis") testified he set off six (6) charges around test holes #19 and #20 to determine the 

amount of gypsum there. 19 The roof of an "open pit" caved in when Dennis set off the charges.20 

Fred Carl ("Carl"), the State employee in charge of surface mining permits, testified tha~ in this 

area around the old mine, there were outcrops of exposed gypsum that were removed by the State 

and sent to the Cement Plant.21 

These State activities at the old underground mine triggered SD~ §74:29:07:17, of the 

Minimum Reclamation Standards, which required the State to "seal" the underground mine 

openings and workings. "Sealing" the underground mine, would have required the State to drill 

17 Plaintiffs' Exh. 16, Final Expert Report of Douglas Beahm, PE, PG, at Opinion, fl 11 and 12. 
18 Plaintiffs' Exh. 2, Report of Hoskins-Western-Sonderegger, Inc. at page 5, GCC 0007. 
19 Plaintiffs' Rebuttal Exhibit 30, Deposition of Lyle Dennis ("Dennis Depo), 4:2-25, 5:7-6:22, 14:24-16:13, and 
Dennis Depo Exhibit 1. 
20 Id. 27:1-7. 
21 Plaintiffs' Rebuttal Exhibit 31, Deposition of Fred Carl ("Carl Depo''), 7:21-25, 8:17-11: 9, 23:12-25:19, Exhibit 1 
to Carl Depo. 
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and grout 15 acres of the Hideaway Hills mine site.22 There is no evidence the State attempted to 

seal the underground mine. The water that has accumulated in the underground mine since the 

State's mining activities clearly evidences the old underground mine was never "closed" by the 

State.23 

Statements 52-60: The appraisal and sale of the Hideaway Hills property did not 

disclose to third parties the State's failure to properly reclaim Hideaway Hills. The State's 

statements of fact avoid two important facts. First, according to Vincent Street ("Street"), the 

Cement Plant employee in charge of selling the Hideaway Hills mine property, the State never 

disclosed to the appraiser that an underground mine existed on the property it was selling, or that 

a 40-foot pit mine had been reclaimed by pouring fill dirt into it. 24 Second, there is no evidence 

the State disclosed to potential purchasers of the property, including Raymond Fuss ("Fuss"), that 

there was an underground mine on the property and a 40-foot deep "fill hill."25 The State had 

perfect knowledge of the conditions of the subsurface of Hideaway Hills, and it disclosed it to no 

one. 

Statements 61-140: The State is unsuccessful in its attempts to show folks had notice 

of the underground mine, or someone else (primarily Kuchenbecker) caused the hazardous 

conditions in Hideaway Hills. Despite presenting a smattering of anecdotal recounts of events, 

rumors and testimony showing the speculation of past owners, developers and officials of 

Meade County about conditions of Hideaway Hills, there are three factual points that override 

everything. First, there is no evidence that any warnings or restrictions on use of the land were 

22 Plaintiffs' Exh. 16, Beahm Final Report, at "Cost of Remediation," Underground Mine. 
23 Plaintiff's Exh. 15, Lyman Final Report at ''III. Condition of Abandoned Underground Mine," HH _ 0009530-
0009532. 
24 Plaintiffs' Exh. 10, Deposition ofVincent Street, 4:7-10, 7:23-8:6, 9:17-10:7. 
25 Plaintiffs' Exh. 12, Invitation for Bids Stensaas Property, Rapid City Journal, May 5, 1994, STATE 012007. 
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ever placed in the official title records of the property at Hideaway Hills. While the State proffers 

purported written notices that there may be an underground mine in Hideaway Hills shared 

between Fuss and developer Byron "Keith" Kuchenbecker ("Kuchenbecker"), or between 

Kuchenbecker and builders, there is no evidence these notices were filed in official property 

records or ever given to purchasers ofhomes.26 In fact, by letter to Kuchenbecker dated August 19, 

2002, the South Dakota Department of Environment and Natural resources approved the plans and 

specifications for Kuchenbecker's Hideaway Hills subdivision development, including the 

underground installation of water, sewer and other utilities, without mentioning or commenting on 

the State's prior mining activity or the possibility there existed an underground mine on the site 

that had never been reclaimed. 27 

Second, this Court can take judicial notice by reviewing the docket of this case that the 

State took the deposition of an owner of every single residential property in Hideaway Hills, all 

members of the class- over 130 depositions. Yet the State's Statement of Material Facts contains 

no testimony from a single class member that he or she had any knowledge of the underground 

mine, or sink holes, or subsidence, at the time the class member purchased the home in 

Hideaway Hills. Each class member testified they had no knowledge of any underground mine, 

sink holes, or subsidence when the class member bought the Hideaway Hills home.28 

Finally, without drilling and geotechnical testing, it is impossible to discern whether a 

subsidence of land where gypsum is present is caused by natural processes or human activity. 

Without testing, even the State's expert, John Tinucci, Ph.D. ("Tinucci"), could not opine whether 

76 State's Exh. 69, pp. 27-28 (Deposition of Ronald Sjodin). 
r, Plaintitrs Rebuttal Exhibit 32, DENR Letter to Kuchenbecker, STATE 008925-008931. 
28 Exhibit 33. This exhibit contains a summary of citations to depositions of those class members who were asked 
about their knowledge of mining prior to purchasing their Hideaway Hills home. The excerpts of the depositions are 
attached to the summary. 
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voids discovered at Hideaway Hills test hole# 19 (next to the underground mine) were underground 

mine voids or naturally occurring karstic voids.29 Witness, Robert Temme, P.E. (''Temme"), 

testified in his deposition that a naturally occurring massive amount of gypsum can, over time, 

dissolve and create a void or "karst."30 

The bottom line is that a sink hole in a street or depression by a home cannot be determined 

to be part of an underground mine, or any other mine, without geotechnical and other testing. 

Everything else is rumor and speculation-which is what the State proffers to the Court coming 

from Fuss, Kuchenbecker or Meade County. Only Plaintiffs experts performed the testing and 

investigation necessary to support their observations and opinions. 

Statements 86-116: The State's evidence does not show Kuchenbecker caused the 

conditions of the subsurface of Hideaway Hills. The State's statements 86 through 116 appear 

to have been included in an effort to blame the condition of the land at Hideaway Hills on the 

developer, Kuchenbecker. However, an examination of Kuchenbecker's testimony, and the 

testimony of other witnesses, demonstrates that none of the work Kuchenbecker performed while 

developing Hideaway Hills could have caused the severe undermining of the subsurface's ability 

to support the surface that is causing subsidence and collapses that are happening in 

Hideaway Hills now. 

First, Kuchenbecker was not responsible for the composition or nature of the fill he used 

in developing the land. Kuchenbecker did not bring any fill into Hideaway Hills, and there is no 

evidence to the contrary. 31 Rather, Kuchenbecker just scraped off topsoil and put it in piles at the 

29 Plaintiffs' Rebuttal Exhibit 34, Deposition ofJohn Tinucci, Ph.D. (Tinucci Depo), 31:1-20, 39:5-13, 40:15-41:2, 
and Tinucci Depo. Exhibit 7. 
30 Plaintiffs' Rebuttal Exhibit 35, Deposition of Robert Temme, P.D. (Temme Depo), 12:23-13:11. 
31 Plaintiffs' Rebuttal Exhibit 36, Deposition of Byron Keith Kuchenbecker ("Kuchenbecker Depo' ') 49 :5-15, 
107:15-22. 
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south and north ends of the development.32 Kuchenbecker removed about 3-6 inches of topsoil 

before grading the area.33 Grading below the topsoil made only minor changes to the existing 

grade of the property.34 

Contrastingly, geological testing demonstrates that the State's strip mining disturbed and 

filled at least 10 feet and up to 30 feet of the subsurface soil, and replaced it with silty fill and 

pulverized gypsum. Plaintiffs' expert estimates the State left 21,250,205 cubic feet or 787,045 

cubic yards of fill-silty soil and pulverized gypsum, in the subsurface when it abandoned its mine, 

and its inadequate and incomplete reclamation activities at Hideaway Hills.35 In short, the 

unrebutted geotechnical testing results demonstrate that the State's failure to properly reclaim its 

mining sites, not anything else, removed the subsurface soil's ability to support the surface at 

Hideaway Hills.36 

Moreover, given that he had no geologic or engineering education, there is no fault to be 

found in the steps Kuchenbecker took with regard to the conditions of land at Hideaway Hills 

during his development process. Kuchenbecker has no engineering degree, he received a degree 

from South Dakota State University in "Range Management."37 Kuchenbecker's primary 

experience was in water management,38 and prefabricated homes.39 

In his deposition, Kuchenbecker reported that Fuss informed him that there had been 

mining at Hideaway Hills, that the "gyp was removed pretty much" and that the State had sold it 

32 Id., 49:18-20, 107:4-22. 
33 Id., 159:15-25, 
34 Id., 161:4-10. 
35 Plaintitrs Exh. 15, Lyman Final Report, HH-0009545. 
'36 Id., 
37 Plaintitrs Rebuttal Exhibit 32, Kuchenbecker Depo, 7:3-6. 
38 Id., 7:19-8:7. 
39 Id., 10:10-12:15. 
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to Fuss as "land that was reclaimed." Concerned about the mining information, Kuchenbecker 

went to the State Cement Plant for more information.4° Kuchenbecker testified that the State only 

told him that the land had been reclaimed and, as to the old mine (which Kuchenbecker terms the 

"other mining") "they said that they thought those were pushed in, reclaimed, but there was no 

paperwork.',41 

Thereafter, Kuchenbecker decided to dig holes and see if he could expose leftover gypsum 

or evidence of underground mining, but he discovered neither.42 Kuchenbecker does not recall 

"blasting" the area of Hideaway Hills.43 When Kuchenbecker's scraper went into a big hole, he 

went to Doug Sperlich ("Sperlich"), the engineer, who recommended filling the hole and 

compacting it.44 Kuchenbecker then hired an engineering company to drill holes in order to test 

for voids, but no additional voids were found.45 Temme testified in deposition that gypsum 

formations are found in several places in the Black Hawk, Sheridan Lake Road and Canyon Lake 

areas.46 Sink holes occurred in Deadwood.47 Consequently, the presence of one sink hole in 

Hideaway Hills would not have put Kuchenbecker on notice of anything particularly unusual at 

Hideaway Hills during the subdivision's development, given the State's statement that the mine 

areas were properly reclaimed. 

In Kuchenbecker's presentation to build a Hideaway Hills manufactured housing 

community to the Meade County Planning Commission, dated July 13, 2000, Kuchenbecker noted 

40 Id., 31:6-15. 
41 Id., 32:1-11. 
42 Id., 32:14-33:22. 
43 Id., 55: 16-59:2 
44 Id., 68: 15-69:23, 75 :3-25. 
45 Id., 82:10-83:10. 
46 Plaintiff's Rebuttal Exhibit 35, Temme Depo, 19:1-20:2, 20:7-21:7, 30:7-23. 
47Id., at 30:14-31:8. 
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that the State had mined gypsum from the site in the 1980s, noting, based upon his conversation 

with the State representative that "One can still identify spoil pile areas by abnormal terrain and 

exposed gypsum fragments." Kuchenbecker noted in that report an underground mine existed in 

the NE comer of the property in the early 1900s, and that "field boring" might be required to 

identify cavities that might pose a safety hazard. 48 

Kuchenbecker did dig up soil looking for voids. After he hit one void with his scraper, 

Kuchenbecker also hired American Engineering ("AET") to drill 10 holes 20 feet deep. No voids 

were discovered.49 Kuchenbecker's plans for manufactured home at the Hideaway Hills 

subdivision were approved without comments about mining or voids by South Dakota's DENR. so 

There is no evidence Kuchenbecker ''intentionally" ignored information he received about an 

underground mine in Hideaway Hills. 

Statements 141-149: These paragraphs are a "statement of the case" not statements 

of fact. Plaintiffs need not respond to the State's recount of the progress of this litigation. 

Statements 150-165: The State misconstrues the geotechnical evidence and testimony 

but cannot rebut the facts. In statements 150-165, the State attempts to explain the Plaintiffs' 

experts motivations for the drilling and bore sampling, the reasons for it, and what may be gleaned 

from Lyman's deposition testimony. None of these efforts to "explain" are facts that rebut the 

evidence presented to the Court in this case, as the State's experts conducted no geotechnical 

testing of the soil at Hideaway Hills and the State's lead expert, John Tinucci, never even visited 

48 Plaintitrs Rebuttal Exhibit 37, Hideaway Hills Manufactured Housing Community Supporting Documentation 
STATE 008447-008515, at 008451, 
49 Plaintiffs' Rebuttal Exhibit 36, Kuckenbecker Depo, 82: 1-83:22, 
50 Plaintitrs Rebuttal Exhibit 32, at STATE 008925-008931, 
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Hideaway Hills to observe conditions there.51 The extraordinary subsidence and collapse events 

in Hideaway Hills far exceed customary sink holes that sometimes form in areas where natural 

gypsum formations occur. 52 Talking about the Plaintiff's admissible and credible evidence, 

deflecting, cutting and pasting deposition excerpts taken out of context, or trying to explain 

evidence away, does not raise a fact issue in rebuttal to Plaintiffs' material facts presented in 

Plaintiffs' Motion for Partial Summary Judgment, that are supported with actual, uncontroverted 

evidence. 53 

None of the State's attempts to "explain" can undermine the simple facts: (1) The State's 

mining activities completely disturbed the subsurface soils of Hideaway Hills and allowed water 

to enter the underground mine; (2) the State's failure to properly reclaim the subsurface resulted 

in the removal of the subsurface's natural ability to support the surface; (3) the State's failure to 

properly reclaim the subsurface has resulted in surface subsidence, surface collapse, and the 

51 In statement 155, the State alleges that certain data arising from bore hole sampling was not provided to the State. 
This assertion is completely false. The State cites to State Exhs. 78 and 79, which are bore hole test results 
produced to the State, and then, State Exh. 81, which is a demonstrative map of all bore hole testing in 
Hideaway Hills, including the testing of"HWS." "HWS" is Hoskins-Western-Sondereger, Inc., the engineering firm 
that the State hired to help the State decide where to mine in the Hideaway Hills area. This entire report was 
produced by GCC (the entity that purchased the Cement Plant) to both the State and Plaintiffs. The bore hole logs in 
the HWS shown on State Exh. 81 are attached to the HWS report. Plaintiffs object to the State's counsel's attempt 
to cast Plaintiffs in a poor light in this manner. 
52 See Plaintiffs' Exh. 14, Affidavit of Brandt D. Lyman, P.E. ("Lyman Affidavit''), at 1 11, Compare Hideaway Hills 
Pictures, Bates No. HH_0001834, 1786,1804, 1802, 1803, 1811, 1801, 1809, 1817, and 1824, with 
Northdale Pictures, Bates Nos. HH_00l 7777, 0017791, 0017802, 0017819 attached to Lyman Affidavit as 
Exhibits C. 
53 For example, in statement 161, the State pointed out that Lyman defined "collapse" as "settlement and heaving on 
.9 inches to one inch annually. However, Lyman never used the word "heaving" in his report on his test results. The 
State also misrepresents Lyman's testimony in statement 162. Lyman was not commenting on where there may have 
been prior mining in Hideaway Hills, rather, he was explaining that the model which calculated the percentage of 
gypsum in the fill found in Hideaway Hills was based upon an estimate because the State's records did not 
accurately record the amount of fill that testing showed was present in the subdivision. Plaintiffs' Rebuttal 
Exhibit 26, Lyman Depo., 68:3-24. Further, the State misses the point that a soil sample may collapse l inch---but if 
you have 30 feet of soil and it is all collapsing l inch you have a large and very dangerous situation. 
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destruction of utilities;54 and (4) the conditions at Hideaway Hills are so dangerous, no person 

should live there. 

Respectfully submitted this 26th day of July, 2024. 
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Kathleen R. Barrow 
SDBar4414 
NE Bar 25152 
David G. Crooks, Pro Hae Vice 
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54 Plaintiff's Exh. 15, Lyman Final Report at HH_0009537-9538, and HH_0009549-955. 
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STATE OF SOUTH DAKOTA 

COUNTY OF MEADE 

) 
) SS. 
) 

ANDREW MORSE and JOHN and 
EMILY CLARKE, for themselves 
and on behalf of all similarly 
situated individuals, 

Plaintiffs, 
V. 

STATE OF SOUTH DAKOTA 
And/or the SOUTH DAKOTA 
COMMISSION OF SCHOOL AND 
PUBLIC LANDS, as successor of 
the SOUTH DAKOTA CEMENT 
PLANT COMMISSION and the 
SOUTH DAKOTA CEMENT 
PLANT TRUST, 

Defendants. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

IN CIRCUIT COURT 

FOURTH JUDICIAL CIRCUIT 

46CIV 20-000295 

STATEMENT OF MATERIAL FACTS 
ON PLAINTIFFS' MOTION FOR PARTIAL SUMMARY JUDGMENT ON THE 

QUESTION OF INVERSE CONDEMNATION 

The following material facts cannot be disputed by Defendants. This is the Statement of 

Material Facts on Plaintiffs' Motion for Partial Summary Judgment on the Question of Inverse 

Condemnation. 

A. The Set Up of Hazardous Conditions At Hideaway Hills-Planting Time Bombs. 

1. In or around January 1985, the State Cement Plant ("State") retained Hoskins-Westem­

Soderegger, Inc. ("HWS") to perform a gypsum resource study on property owned by 
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Ed Stensaas. The "Stensaas Property" was comprised of "approximately 45 acres" and 

"included the Northwest Quarter of Section 8, Township 2 North, Range 7 East."1 

2. The purpose of the HWS study was to determine the amount of gypsum available to the 

State for cement production by the State's Cement Plant. 2 

3. To determine the "overburden depths, thickness and preliminary lateral extent of the 

gypsum" HWS conducted initial borings in sixteen (16) locations on the 

Stensaas Property. 3 Later, an additional compressed air drilling occurred in nineteen ( 19) 

locations to acquire additional information.4 

4. HWS determined the largest deposit of gypsum was located in the southern one-third ( 1/3) 

of the study area on the Stensaas Property.5 

5. However, HWS also found a "substantial amount of gypsum" had been removed from the 

study area by "past mining operations." HWS found that outcroppings of gypsum 

remained in the northern portion of the studied property, just south of test holes #19 and 

#20. These gypsum outcroppings would not require, according to HWS, "a lot of additional 

work" to obtain.6 

1 Exhibit 2, GCC 0001-0087, at GCC 0015, and Figure 1 at GCC 0022. 

2 Id at GCC 0015 

3 Id. at GCC 0016, and Appendix "A" at GCC 0083. 

4 Id. 

5 Id. at GCC 0018. 

6 Id at GCC 0019. 
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7 Id. 

6. HWS observed ''there are a number of sinks along the east side of the old gypsum mining 

cut. 7 The sinks are probably formed when the old underground mining ceilings collapse. "8 

7. HWS provided the State with a map containing a drawing of where "old mining 

excavations" had occurred in the past.9 The State was aware in 1985, therefore, that an 

underground mine existed on the Stensaas property, and that the ceiling of the mine was 

subject to collapse. 

8. HWS estimated recoverable gypsum on the Stensaas property to be 215,000 tons, with 

volume of 110,314 cubic yards. 10 

9. The State purchased the property that was the subject of the HWS study from 

Edwin Stensaas and Johanna Stensaas on July 8, 1985.11 The legal description of the 

property purchased was "Tract 1 of Lot 1, and Lot 3 of the Northeast quarter, less Lot AR 

and Lot H-1 and Lot 3 of the Northeast quarter, less Lot H-1, all in Section Eight in 

Township Two North of Range Seven East of the Black Hills Meridian, Meade County, 

South Dakota." ("Hideaway Hills").12 

10. On or around June 1, 1985 the State made an application for "Large Scale" Mining/Milling 

Permit to the Department of Water and Natural Resources, Exploration and Mining 

8 Id. at GCC 0017. 

9 Id. at GCC 0083. 

10 Id. at GCC 0020. 

11 Exhibit 3, Warranty Deed dated July 8, 1985, STATE 002357. See also, Exhibit 4, Defendants' Responses to 
Plaintiffs' Request for Admission ("Defendants ' Admissions"), #1 and #2. The Stensaas reserved a life estate 
around their residence and out buildings for the life of Johanna Stensaas. Id. , Defendants' Admissions #3. 

12 Exhibit 1, the yellow boundary line, depicts the area owned by the State as a result of the purchase of the land 
from Stensaas, and the limits of the license to mine, License 89-383. 
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Program.13 A map showing the anticipated impacted area was included in the application.14 

The application was approved (Permit 424 was issued) and, in 1989, the application was 

amended to include land just south of the original permit description owned by Victor and 

Gladys Pengra.15 The State mined the Pengra's property under a lease agreement.16 

Permit 424 was converted to a mining license, License #89-383, when SDCL § 45-6 was 

enacted on July 1, 1990. 17 

11. Most of the State's gypsum mining at Hideaway Hills took place in areas A, B, C, and D, 

shown on the hand drawn map contained in the State ' s files for Permit 424/ 

License 89-383.18 HWS' report recounts that gypsum deposits in this area were 1 to 22.5 

feet thick in this area, but were covered by overburden of depths up to almost 30 feet. 19 

The depth of the gypsum required the State to dig a large, deep pit in the southern area of 

Hideaway Hills in order to remove the large gypsum deposits in the A, B, C, and D areas. 

12. The State's mining activities intersected the areas identified by HWS at test holds #19 and 

#20 and the old underground mine. Lyle Dennis ("Dennis") worked at the Hideaway Hills 

13 Exhibit 5, Application for Mining/Milling Penn it dated on or around June 1, 1985, STATE 002546-2547. 

14 Exhibit 6A, Excerpts from Mine File Penn it 424/License 89-383 ("Mine File"), HH _ 0000654-663 at HH _ 000663. 
Boundaries for the impacted permit area were not required to be defined until SDCL § 45-6 was enacted. 
Documents contained in the Mine File show that mining activities impacted the entire area owned by the State. Id, 
Mine File HH _ 0000764-765, 0000769. 

15 Id , Mine File HH_0000634-640, 0000788. 

16 Id , Mine File HH_0000617, 0000622, 0000630, 0000752-753. 

17 Id 

18 Exhibit 7, Deposition of Fred Carl ("Carl Dep"), 30:23-31: 12. Carl Dep Exhibit 1. 

19 Exhibit 2, GCC 0006. 
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gypsum mine from 1985 to 1992.20 Dennis testified that he set off six (6) charges in an 

area in the vicinity of the old mine (around test holes #19 and #20) to determine ifthere 

was gypsum in the area that the State Cement Plan could utilize.21 

13. Fred Carl ("Carl") was employed with the South Dakota Cement Plan from 1984 to 1993.22 

Carl testified that the outcroppings of gypsum that were visible in the old mine area around 

test holes #19 and #20 were removed by the State's and went into processing at the 

State Cement Plant. 23 

14. Hideaway Hills was mined until January 1992.24 The last mining report shows the State 

removed 21,445 tons of gypsum during the final year, had mined 16.5 acres since the 

mine's inception and had reclaimed 32 acres. 25 In the aggregate, the State reported it took 

135,227.86 tons of gypsum from the land at Hideaway Hills.26 

15. The State's mining activities in the blasting areas around test holes #19 and #20 included 

the removal of gypsum that was visible from the surface, and the sending of that gypsum 

for processing to the Cement Plant. 2728 In the opinion of the State's geotechnical expert, 

20 Exhibit 8, Deposition of Lyle Dennis ("Dennis Dep") at p. 4:2-13. 

21 Id, Dennis Dep 6:4-22, 14:24-16: 13. Dennis Dep Exhibit 1. 

22 Exhibit 7, Carl Dep 5:4-5. 

23 Exhibit 7, Carl Dep 10:1-11 :9. 

24 Exhibit 6B, Inspection/ Annual Reports from Mine File at HH _ 0000629. 

25 Id. 

26 Id., Exhibit 6B, Mine File HH_0000626, 0000628, 0000629, 0000699, 0000700, 0000701, 0000708, 0000710, 
0000713,0000718, 0000722,0000725. 

27 Exhibit 7, Carl Dep 8 19-11:11; 19:4-2512; 34-35. CarlDep Exhibit 1, 4, 5. 

28 Exhibit 8, Dennis Dep, 4:2-7:5; 14:23-16: 13. Dennis Exhibit 1. Exhibit 6A, Mine File HH_0000673, 0000715, 
0000719 ( cross-hatched areas denote reclaimed areas). 
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John Tinucci, Ph.D. ("Tinucci"), the gypsum removed from the old underground mine area 

was required to be sent for processing to the Cement Plant for the State to be deemed to 

have intersected the old underground mine while engaged in "mining."29 

16. As a condition for the grant of the mining permit and license for Hideaway Hills, the 

South Dakota Department of Water and Natural Resources required that the reclamation 

would not be "deemed complete" until the "reclaimed area is capable of withstanding 

proper stocking rates for two consecutive years prior to bond release. "30 

17. The State did not fulfill the reclamation conditions of the permit or ARSD § 74:29:07:20(4) 

at Hideaway Hills. Further, the State did not secure or seal the underground mine that it 

"intersected" as required by ARSD § 74:29:07: 17. Rather, the State merely utilized 

overburden on the site to fill areas, and contoured and graded the site, then seeded the site.31 

18. The State sprayed water from the sewer lagoons adjacent to the Hideaway Hills property 

on the fill dirt it used for grading and contouring to keep dust down. 32 

B. The State Off-Loads the Hazard, Leaves the Ordinances, And Takes Its Profits. 

19. Approximately a year after mining concluded in Hideaway Hills, and without any 

investigation whether the property was sufficiently strong or stable to withstand "proper 

29 Exhibit 9, Deposition of John Tinucci, Ph.D. ("Tinucci Dep"), 9: 1-13, 83 1-86 5. 

30 Exhibit 6A, Mine File HH _ 0000637, 0000646, 0000647, 0000782, 0000783. "Proper stocking rates" means, for a 
given area, the land must support the number of animals that will improve or maintain the range land. ARSD § 
74:29:01 :01(80). This was, and currently remains, a regulatory requirement for completion of reclamations to range 
land. ARSD § 74:29:07:20( 4). SDCL § 45-6-66 rendered the State exempt from fee and surety requirements. The 
surety was therefore released in March of 1993, only a year after mining and reclamation was completed, not 
because reclamation was finished, but because the law no longer required a security of the State. Id. , Mine File 
HH _ 0000621-623, 0000632. 

31 Exhibit 7, Carl Dep, 37:22-39:9. 

32 Exhibit 10, Deposition of Vincent Street ("Street Dep"), 6:21 -7:9. Exhibit 6A, Mine File HH_0000624, 0000625. 
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stocking rates," the State's purchasing manager, Vincent Street ("Street"), arranged to have 

an appraisal done of the Hideaway Hills property.33 

20. The State did not disclose to the appraisers that there was an underground mine on the 

Hideaway Hills property, that a 40 foot deep pit had been filled during reclamation, or that 

the reclamation of the properly was not completed in accordance with the mining permit 

and South Dakota regulations. 34 The Market Value Appraisal recounts that Street informed 

the appraisers only that ''the land has not been actively worked in the last few years, and 

has been reclaimed to environmental standards"35 
( emphasis added). 

21. The Market Value Appraisal determined the "Highest and Best Use" for the 

Hideaway Hills property is as "residential ranchette,"36 and set the recommended sale price 

at $81,800.37 

22. The Hideaway Hills property was advertised for sale by the State without notice of the 

presence of an old underground mine on the property and without specifics as to 

reclamation of either the underground mine or the large pit mine area in the southern part 

of the property. 38 

33 Exhibit 10, Street Dep, 4:7-10; 7 :25-8:6. 

34 Id, StreetDep, 9:17-10:7. 

35 Exhibit 11, Market Value Appraisal, STATE 002399-002435, at STATE 002405. 

36 Id at STATE 002414. 

37 Id at STATE 002421. 

38 Exhibit 4, Defendants' Admissions #15. Exhibit 12, Invitation for Bids Stensaas Property, Rapid City Journal, 
May 5, 1994, STATE 01 2007. 
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23. The State sold the Hideaway Hills property to Raymond C. Fuss et ux Carol M. Fuss for 

$92,154 on June 17, 1994.39 No restriction was placed in the Warranty Deed regarding 

future use or development of the property.40 

24. The Warranty Deed on the Hideaway Hills property transferred from the State on June 17, 

1994, reserved to the State all the mineral rights in the property (i.e., the "Mineral 

Estate"). 41 

25. The State continues to own the Mineral Estate in the Hideaway Hills property to date.42 

26. The surface estate of Hideaway Hills formerly owned by the State is currently divided into 

plats upon which the owners, Plaintiffs and the class members' houses reside.43 

27. The State of South Dakota sold the Cement Plan and, by constitutional amendment, 

deposited the proceeds of the sale into the Cement Plant Trust. SD. Const. Art. 13, § 20. 

In 2023, The Cement Plan Trust held $334,445,059.16 in cash and investments. 44 

C. Time Is Up, It Is Not Safe To Live In Hideaway Hills. 

25. The existence of the underground mine was revealed to Plaintiffs and the class members 

in a fashion both dramatic and brutal. On April 27, 2020, part of the road and sidewalk on 

39 Exhibit 4, Defendants' Admissions #5. 

40 Exhibit 4, Defendants' Admissions #15. Exhibit 13, Warranty Deed dated June 17, 1994, STATE 002359. 

41 Exhibit 4, Defendants' Admissions #6. Exhibit 13. Exhibit 9, Tinucci Dep 14:7-11. 

42 Exhibit 4, Defendants' Admissions #7, #8. 

43 Exhibit 1. The yellow line on the map includes the homes to which the motion for partial summary judgment is 
made. Homes outside the area of the yellow line are entitled to lateral support from the State, and subject to a 
negligence standard. 

44 https ://sdtreasurer.gov /wp-content/uploads/2023/12/ ANNUAL-REPORT -2023-Office-of-the-State-T reasurer. pdf. 
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East Daisy Drive collapsed, taking into the void water, gas and electrical lines with the 

concrete and asphalt as they fell. 45 

26. Investigators that entered the mine void discovered numerous areas of instability where the 

mine roof was collapsing.46 

27. Investigation above ground reveals subsidence of streets in the entirety of Hideaway Hills 

as depicted in Exhibit 1.47 

28. Examination of homes reveal evidence of movement and collapse.48 

29. Plaintiffs' geotechnical engineering expert is Brandt D. Lyman ("Lyman"), Western-EGL 

Lyman's Final Report ("Final Report").49 After substantial investigation and geotechnical 

testing of subsurface soils, the Final Report finds the following as to Hideaway Hills: 

In its current condition significant and extensive geotechnical 
hazards exist throughout the subsurface of Hideaway Hills 
Subdivision. These include direct danger of roof collapse of the 
abandoned underground mine workings, gypsum karst conditions 
being created in the remaining ore body adjacent to the mine 
workings, unsuitable fill material consisting of weak, fine-grained 
soils and gypsum being used for reclamation of surface mining, lack 
of a specification of backfill materials and compaction requirements 
to support unrestricted development, and the interaction of natural 
and artificial aquifers creating softening and weakening of the 
deleterious fill material and mine workings. These conditions pose 
an unacceptable risk to homeowners and the public that occupy and 
use the subdivision. ( emphasis added). 50 

45 Exhibit 14, Affidavit of Brandt D. Lyman, P.E. ("Lyman Affidavit") Exhibits C and D. 

46 Id , Lyman Affidavit, Exhibit D HH_0002418, 0002461, 0004836. 

47 Id , Lyman Affidavit, Exhibit C HH_0001786, 0001801, 0001809. Exhibit 1. 

48 Exhibit 14, Lyman Affidavit, Exhibit D HH_0004706, 0008159. 

49 Exhibit 15, Final Report Hideaway Hills Subdivision ofBrandtD. Lyman, PE ("Final Report"), HH_0009521-
9754. Exhibit 14, Lyman Affidavit. 

50 Exhibit 15, Final Report #5 HH _ 0009525. 
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30. Douglas Beahm, PE, PG, ("Beahm") President of BRS, Inc. was retained to consult with 

Westem-EGI and provide peer review of Westem-EGI's investigation and 

determinations. 51 In his Findings and Opinion, Beahm states: 

Given the extent of mine-related impacts to the Hideaway Hills 
subdivision which are overlain by damage to critical infrastructure, 
the subdivision should be vacated to protect the human health and 
well-being of the residents. 52 

31. There are three different hazards in the subsurface of Hideaway Hills that render the area 

too dangerous for Plaintiffs and class members to continue to live there. First, the condition 

of the underground mine, which is, and has been, open to the atmosphere has introduced 

water into the subsurface.53 This water dissolves the gypsum in the mine's subsurface 

causing formation of caves and the roof of the mine to be increasingly unstable. The Final 

Report states, "it is our opinions that abandoned mine workings pose a danger to properties 

well beyond their current extents."54 The Final Report, in particular, reveals that properties 

located at 6862 E. Daisy Drive, and 6853, 6879 and 6891 W. Elmwood Drive are at 

increased risk of damages from collapsing mine workings. 55 

32. Second, sampling of soil found in drilled holes revealed that large areas of the subdivision, 

and underneath most of the homes is a subsurface filled with material that consists of 

pulverized soft sedimentary rock and gypsum. Testing of samples throughout the 

51 Exhibit 16, Findings and Opinions Relating to Hideaway Hills Subdivision of Douglas Beahm, PE, PG 
("Beahm Findings and Opinions"), HH_0012553-12571 . 

52 Id., Beahm Findings and Opinions #15 HH_0012555. 

53 Exhibit 15, Final Report HH _ 0009530-9532. 

54 Id, Final ReportHH_009532. 

55 Id 
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Hideaway Hills subdivision revealed the pulverized fill dirt used by the State in 

reclamation contains from approximately 2% to 85% pulverized gypsum (an average of 

over 50%), which dissolves with the introduction of water. 56 This dynamic de-stabilizes 

home foundations, structures, and streets.57 Moreover, tests conducted by Westem-EGI 

showed that the fill used to reclaim homes is capable of sudden collapse once the soil is 

saturated with water. 58 Substantial damages to persons and property could happen at any 

time. 

33. Finally, the inability of the fill dirt used in reclamation to support any kind of structure has 

resulted in serious damage to the sewer pipes in Hideaway Hills. The sewer force main is 

threatened by the continued subsidence of the collapse on East Daisy Drive and may spew 

sewage into the mine collapse area. 59 Water lines in the neighborhood are similarly 

impacted and leaking water. It is uncertain water pressure in Hideaway Hills is sufficient 

to fight a home fire. 60 

D. There Can Be No Dispute- The Conditions at Hideaway Hills Are Hazardous 

34. Westem-EGI is the only geotechnical engineering firm, and testifying expert 

Brandt Lyman is the only geophysical engineer, that has taken an ample statistical 

sampling of soils from the subsurface of Hideaway Hills, commencing in 2020 and 

continuing through 2024, and tested the samples to determine the nature of the subsurface 

56 Exhibit 15, Final Report. Exhibit 14, Lyman Affidavit. 

57 Exhibit 15, Final Report HH _ 0009532-9549. 

58 Id, Final ReportHH_0009548. 

59 Exhibit 17, Deposition of Patrick Ealy ("Ealy Dep"), 6:6-9:6; 15: 10-16:6. 

60 Exhibit 15, Final Report HH _ 0009549-9550. 
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soils, whether the subsurface is likely to collapse or subside, and whether it is capable of 

supporting utilities. This litigation has been going on for four ( 4) years and the State has 

conducted no geotechnical studies of the area: 

a. The State's expert, John Tinucci, Ph.D., testified he never visited the site of 

Hideaway Hills, and he conducted no soil sampling or testing to determine what 

percentage of pulverized gypsum exists in the subsurface soil of Hideaway Hills or 

what percentage of gypsum in soils would cause subsidence or collapse.61 Tinucci 

testified that he was not sure whether Lyman's testing methodology was an accurate 

way to predict the percentage of gypsum in a sample, but admitted he had not 

looked at the scientific literature for that methodology. 62 

b. The State's expert, Robert Barnes ("Barnes"), studied in the area of mining 

engineering and has an MBA. 63 Barnes testified that the State Cement Plant 

required gypsum because it is a retardant in the cement curing process. 64 Barnes 

testified he visited Hideaway Hills, observed the blocked off area, and saw a "bunch 

of places" where there was settlement of sidewalks and roads. Barnes did not do 

any sampling or testing of soils in Hideaway Hills, however. 65 Barnes testified, 

based upon review of photos of the mine, that the State reclaimed its strip-mined 

areas and the area of the underground mine with overburden and soil the State had 

61 Exhibit 9, Tinucci Dep 73:23-25, 91 :16-23. 

62 Exhibit 9, Tinucci Dep 91 :24-92: 14. 

63 Exhibit 18, Deposition of Robert Barnes ("Barnes Dep") 5:1-6: 16. 

64 Id , Barnes Dep 8:19-9:11, 

65 /d , 12-25. 

12 

-APPENDIX 61-



mined out. 66 The State utilized non-engineered fill in its reclamation, so subsidence 

of the soils in Hideaway Hill was a "national [ sic-meaning "natural"] occurrence. "67 

Barnes testified that the presence of pulverized gypsum in the State's backfill would 

decrease the stability of the backfill. 68 

c. Jesse Broce, Ph.D. ("Broce") Impact7G, geologist (paleontology), testified to his 

observations of sinkholes and subsidence in Hideaway Hills, 69 and his study of 

electric resistivity data in Hideaway Hills.70 However, Impact7G never performed 

any drilling for subsurface soil samples,71 and Broce agrees that the kind of testing 

he studied personally may be interpreted differently by different experts. Broce 

agrees the testing results he studied does not indicate what percentage of pulverized 

gypsum might be contained in the subsurface soils of Hideaway Hills. 72 

d. Civil Engineer, Leah Berg, ("Berg") Affordably Creative Engineering Services,73 

testified that no geotechnical testing of bore hole samples to determine subsurface 

soil conditions was conducted by her team, outside the area of the initial proposed 

force main sewer line proposed reroute line, in the years 2020 and 2021. 74 Berg 

66 Id , 33:3-23. 

67 Id, 38:3-24. 

68 Id, 39:2-7. 

69 Exhibit 19, Deposition of Jesse Broce, Impact7G ("Broce Dep"), 17:3-21, 

70 Id., 18:6-20. 

71 Id. , 30:9-11. 

72 Id. , 69:16-70:14, 70:22-25. 

73 Exhibit 20, Deposition of Leah Berg, ACES ("Berg Dep") 3:18-21. 

74 Exhibit 20, Berg Dep, 391-18. 
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agreed that conditions may have changed in the subsurface soils since that time 

along the route she tested. 75 

e. Karen Brady ("Brady") appeared for a Section 30(b)(6) deposition on behalf of 

RE SPEC. 76 Brady serves as Vice President of Infrastructure (the utility sector) of 

RE SPEC. 77 RESPEC was retained by Northdale Sanitary District in 2022 to 

evaluate the condition of water and sewer utilities at Hideaway Hills and, later, 

discussed a potential "reroute project. "78 RESPEC recommended drilling be 

conducted to determine the stability of the subsurface at Hideaway Hills. 79 

RESPEC made three alternative recommendations for rerouting the water and 

sewer utilities, but could not determine the best route until soil was evaluated. 80 

Before RESPEC could proceed with work, however, a dispute arose with Northdale 

Sanitary District's representative concerning the scope of work.81 Ultimately, 

RESPEC walked away from its business dealings with Northdale Sanitary 

District. 82 Consequently, RESPEC never conducted drilling in Hideaway Hills to 

evaluate the ability of the subsurface to support water or sewer utilities. 

75 Id., 48: 7-15. 

76 Exhibit 21 , Deposition of Karen Brady ("Brady Dep"), 4:23-5:18. 

77 Id, 5 :22-25. 

78 Id, 6 :22-7:5, Brady Dep Exhibit 1. 

79 Id, 8:16-1 9. 

80 Id , 9:10-15. 

81 Id, 19:8-21. 

82 Id , 22:7-23. 
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f. Fact witness, Mohamed Ahmed Khalil Aboushanab, Ph.D., ("Dr. Khalil") 

(Geosciences), works as an assistant geoscientist at the Panhandle Research 

Extension Center, Scottsbluff, Nebraska.83 Dr. Khalil has worked for over 20 years 

with electric resistivity in his environmental and engineering work. 84 Dr. Khalil 

was retained by the Geophysical Engineering Department, Montana Tech 

University to conduct an electric resistivity study of the subsidence at 

Hideaway Hills.85 Dr. Khalil was also retained by the Fitzgerald law firm.86 

Dr. Khalil conducted no drilling or testing of subsurface soils at Hideaway Hills. 87 

Dr. Khalil tried to classify the areas of Hideaway Hills by geotechnical risk, based 

upon electric resistivity testing, and concluded all the testing zones "are risky."88 

Dr. Khalil testified that the geotechnical map he developed was not intended to give 

information about houses or building. 89 When confronted with the fact that his 

report was winding up in appraisals of homes for sale in Hideaway Hills, Dr. Khalil 

testified he was not aware of that, and denied his map was intended for that 

purpose. 9° Khalil testified that the hazards in Hideaway Hills "are progressive." 

83 Exhibit 22, Deposition of Mohamed Ahmed Khalil Aboushanab, Ph.D ("Khalil Dep"), 11 :2-12:8. 

84 Khalil Dep, 13:15-14:9. 

85 Id. 16:2-18-7. 

86 Id, 20:22-21:18. 

87 Id, 19:15-25, 22:3, 2310-14. 

88 Id, Khalil Dep 22:25-24:7. Khalil Dep Exhibit 3 

89 Id, 24:21-24. 

90 Id, 26:6-27:3. 
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Dr. Khalil testified: "So if you have a stable gypsum this year, 2024-so this 

gypsum, after two years or three years will not be stable. "91 

E. The Plaintiffs' and Class Members Homes are Worthless. 

34. When the State left its mining operations in Hideaway Hills, with the underground mine 

open to air and water and the fill dirt in the subsurface inundated with pulverized gypsum 

that dissolved with every rain and snow, the State doomed the surf ace estate to subsidence 

and collapse.92 

35. After a thorough market investigation, Real Estate Expert Craig Steinley ("Steinley") 

produced his Report. 93 Steinley determined: 

SDCL § 10-6-104, formerly cited as SD ST§ 10-6-1.3, defines 
the terms 'fair market value' and 'full and true value' as the 
price in money that property will bring in a competitive and 
open market under all conditions requisite to a fair sale between 
a willing buyer and a willing seller, each acting prudently and 
with full knowledge of the relevant facts, and assuming the 
price is not affected by any undue stimulus. 

A willing buyer acting prndently and with full knowledge of the 
relevant facts would not purchase a residential property in 
Hideaway Hills Subdivision at any price and would instead 
choose a reasonable substitute in a competitive alternate 
location.94 

36. The Plaintiffs' and Class Member's homes are worthless.95 

91 Id, 27:23-28:2. 

92 Id. , Exhibit 15, Final Report #1-#5 HH_0009524-9525 

93 Exhibit 23, Expert Report of Craig Steinley, MAI, SRA, AI-GRS, AI-RRS ("Steinley Expert Report") . 
HH_0010182-10191, 14011-14035, 14167-14192. 

94 Id. , Steinley Expert Report HH _ 0010189 (emphasis added). 

95 Exhibit 15, Final Report #5 HH_0009525. Exhibit 16, Beahm Findings and Opinions #15 HH_0012555 . 
Exhibit 23, Steinley Expert Report HH _ 0010189. Steinley testified that the few homes sales that had occurred in 
Hideaway Hills since April 27, 2020, were based in party of the electric conductivity map included in Dr. Khalil's 
report that appeared ( erroneously) to show the homes were in a geotechnically "safe zone." Exhibit 24, Deposition 
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Respectfully submitted this 2'1'1 day of June, 2024. 
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of Craig Steinley ("Steinley Dep"), 41: 18-42:3. Steinley' s employees interviewed folks that purchased homes in 
Hideaway Hills. Steinley Dep, 48:3-6. Interviews showed that purchasers were not aware of information that would 
have given them full knowledge of the conditions of the area where the homes were located. Id , 51: 1-24. No home 
sales transactions have occurred in Hideaway Hills with a buyer fully informed about the conditions of the 
subsurface and utility infrastructure. Id , 53: 1-14. 
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STATE OF SOUTH DAKOTA 

COUNTY OF MEADE 

) 
)SS 
) 

ANDREW MORSE and JOHN AND EMILY 
CLARKE, for themselves and on behalf of all 
similarly situated individuals, 

Plaintiffs, 

vs. 

STATE OF SOUTH DAKOTA, and/or THE 
SOUTH DAKOTA COMMISSION OF 
SCHOOL AND PUBLIC LANDS, as 
successors of the SOUTH DAKOTA 
CEMENT PLANT COMMISSION, and the 
SOUTH DAKOTA CEMENT PLANT 
TRUST, 

Defendants. 

IN CIRCUIT COURT 

FOURTH ruDICIAL CIRCUIT 

46CIV20-000295 

DEFENDANTS' RESPONSE TO 
PLAINTIFFS' STATEMENT OF 

UNDISPUTED MATERIAL FACTS 

COME NOW Defendants by and through their attorneys of record and hereby submit the 

following Response to Plaintiffs' Statement of Undisputed Material Facts. 

A. The Set Up of Hazardous Conditions At Hideaway Hills-Planting Time Bombs. 

RESPONSE: While this is a heading for which no answer is required, Defendants 

dispute the same. 

1. In or around January 1985, the State Cement Plant ("State") retained Hoskins­

Westem-Soderegger, Inc. ("HWS") to perform a gypsum resource study on property 

owned by Ed Stensaas. The "Stensaas Property" was comprised of "approximately 45 

acres" and "included the Northwest Quarter of Section 8, Township 2 North, Range 7 

East." 

RESPONSE: Undisputed. 

1 
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2. The purpose of the HWS study was to determine the amount of gypsum available to the 

State for cement production by the State's Cement Plant. 

RESPONSE: Undisputed to the extent, Plaintiffs' Summary Judgment Exhibit 2 speaks 

for itself. 

3. To determine the "overburden depths, thickness and preliminary lateral extent of the 

gypsum" HWS conducted initial borings in sixteen (16) locations on the Stensaas 

Property. Later, an additional compressed air drilling occurred in nineteen (19) locations 

to acquire additional information. 

RESPONSE: Undisputed to the extent, Plaintiffs' Summary Judgment Exhibit 2 speaks 

for itself. 

4. HWS determined the largest deposit of gypsum was located in the southern one-third (1/3) 

of the study area on the Stensaas Property. 

RESPONSE: Undisputed to the extent, Plaintiffs' Summary Judgment Exhibit 2 speaks 

for itself. 

5. However, HWS also found a "substantial amount of gypsum" had been removed from the 

study area by "past mining operations." HWS found that outcroppings of gypsum remained 

in the northern portion of the studied property, just south of test holes #19 and #20. These 

gypsum outcroppings would not require, according to HWS, "a lot of additional work" to 

obtain. 

RESPONSE: Undisputed to the extent, Plaintiffs' Summary Judgment Exhibit 2 speaks 

for itself. 

6. HWS observed "there are a number of sinks along the east side of the old gypsum mining 

cut. The sinks are probably formed when the old underground mining ceilings collapse. 

RESPONSE: Undisputed to the extent, Plaintiffs' Summary Judgment Exhibit 2 speaks 

2 
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for itself. 

7. HWS provided the State with a map containing a drawing of where "old mining 

excavations" had occurred in the past. The State was aware in 1985, therefore, that an 

underground mine existed on the Stensaas property, and that the ceiling of the mine was 

subject to collapse. 

RESPONSE: As to the portions of this paragraph that cites Plaintiffs' Summary 

Judgment Exhibit 2, undisputed as it speaks for itself. As to the proposition regarding 

"the State's" awareness that an underground mine existed on the Stensaas property, and 

the ceiling was subject to collapse, disputed in that Plaintiffs' Exhibit 2 speaks for itself. 

8. HWS estimated recoverable gypsum on the Stensaas property to be 215,000 tons, with 

volume of 110,314 cubic yards. 

RESPONSE: Undisputed to the extent, Plaintiffs' Summary Judgment Exhibit 2 speaks 

for itself. 

9. The State purchased the property that was the subject of the HWS study from Edwin 

Stensaas and Johanna Stensaas on July 8, 1985. The legal description of the property 

purchased was "Tract 1 of Lot 1, and Lot 3 of the Northeast quarter, less Lot AR and Lot H-1 

and Lot 3 of the Northeast quarter, less Lot H-1, all in Section Eight in Township Two 

North of Range Seven East of the Black Hills Meridian, Meade County, South Dakota." 

("Hideaway Hills). 

RESPONSE: Undisputed, except the parenthetical ("Hideaway Hills)" [sic] was not part 

of the legal description, as the plat for Hideaway Hills was not approved by Meade 

County until 2004, after Larry Fuss and Keith Kuchenbecker sought to develop the 

property, and after telling Meade County about the prior mining (including underground 

mining). See Defendants' Exhibits 46 & 115. 

3 
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10. On or around June 1, 1985 the State made an application for "Large Scale" 

Mining/Milling Permit to the Department of Water and Natural Resources, Exploration 

and Mining Program. A map showing the anticipated impacted area was included in the 

application. The application was approved (Permit 424 was issued) and, in 1989, the 

application was amended to include land just south of the original permit description 

owned by Victor and Gladys Pengra. The State mined the Pengra's property under a 

lease agreement. Permit 424 was converted to a mining license, License #89-383, when 

SDCL § 45-6 was enacted on July 1, 1990. 

RESPONSE: Undisputed. See Defendants' Statement of Undisputed Material Facts 

("Defendants' SUMF") ,r,r 17-51 and accompanying exhibits. 

11. Most of the State's gypsum mining at Hideaway Hills took place in areas A, B, C, 

and D, shown on the hand drawn map contained in the State's files for Permit 

424/License 89-383. HWS' report recounts that gypsum deposits in this area were 1 

to 22.5 feet thick in this area, but were covered by overburden of depths up to almost 

30 feet. The depth of the gypsum required the State to dig a large, deep pit in the 

southern area of Hideaway Hills in order to remove the large gypsum deposits in the 

A, B, C, and D areas. 

RESPONSE: Disputed. All of the State's gypsum mining took place within the areas with 

dashed lines shown on the map as A, B, C, and D ( depicted on the side of the map, in the 

southern portion of the property) and in areas with less than 30 feet of overburden. See 

Plaintiffs' Summary Judgment Exhibit 2 (discussing overburden depths of Oto 24 feet 

plus and gypsum thickness from 1.5 feet to 22.5 feet)1; Defendants' Exhibits 23 (maximum 

1 Defendants' Exhibits 28 and 31 provide a clearer view of the map and test holes. 
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expected overburden of 24 feet), 24 (overburden variable to 20 feet), and 34 (10 to 1S feet 

of overburden). The "almost 30 feet of overburden" referenced above (Plaintiffs' Exhibit 

2, p. GCC 0006) was located at test hole 6, which was never mined by the Cement Plant. 

See Defendants' Exhibits 23, 24, 27, 28, 31, 33, 34, 36-39. 

12. The State's mining activities intersected the areas identified by HWS at test holds 

#19 and#20 and the old underground mine. Lyle Dennis ("Dennis") worked at the 

Hideaway Hills gypsum mine from 1985 to 1992. Dennis testified that he set off six 

(6) charges in an area in the vicinity of the old mine (around test holes #19 and #20) 

to determine if there was gypsum in the area that the State Cement Plan could 

utilize. 

RESPONSE: Disputed to the extent that it states "the State's mining activities intersected 

areas identified by HWD at test holds [sic] #19 and #20 and the old underground mine." 

It is undisputed that Mr. Dennis blasted in the vicinity oftest holes #19 and #20. 

However, it was determined that there was insufficient gypsum to take, so they graded 

and contoured the area and left it. Defendants' Exhibit 30, pp. 22-23; Exhibit 29, pp. 1S, 

27. 

13. Fred Carl ("Carl") was employed with the South Dakota Cement Plan from 1984 to 1993. 

Carl testified that the outcroppings of gypsum that were visible in the old mine area around 

test holes #19 and #20 were removed by the State's and went into processing at the State 

Cement Plant. 

RESPONSE: Mr. Carl was the Cement Plant's environmentalist and did not witness any 

blasting or mining in the northern portion of the property. Affidavit of Fred Carl ,r,r 2-6. 

Mr. Carl, agreed during deposition questioning that it appeared ("it appears so") the 

Cement Plant took gypsum from outcroppings in the area it blasted (near test holes 19 
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and 20). See Id.; Plaintiffs' Summary Judgment Exhibit 2. Carl possesses no personal 

knowledge of whether gypsum was removed from the area and yields specifically to those 

who were there during the blasting; i.e. Mr. Dennis who stated the gypsum was not taken 

from that area. Id. 

14. Hideaway Hills was mined until January 1992. The last mining report shows the State 

removed 21,445 tons of gypsum during the final year, had mined 16.5 acres since the 

mine's inception and had reclaimed 32 acres. In the aggregate, the State reported it took 

135,227.86 tons of gypsum from the land at Hideaway Hills. 

RESPONSE: Disputed. Mining was completed in 1991. See Defendants' SUMF, ,r,r 4249; 

specifically, ,r,r 43, 45 and Defendants' Exhibits 37-39. Id. 

15. The State's mining activities in the blasting areas around test holes #19 and #20 included 

the removal of gypsum that was visible from the surface, and the sending of that gypsum 

for processing to the Cement Plant. In the opinion of the State's geotechnical expert, 

John Tinucci, Ph.D. ("Tinucci"), the gypsum removed from the old underground mine 

area was required to be sent for processing to the Cement Plant for the State to be 

deemed to have intersected the old underground mine while engaged in "mining." 

RESPONSE: Disputed. See response to paragraphs 12 and 13; the gypsum near holes 19 

and 20 was not taken to the Cement Plant for processing. Next, test holes 19 and 20 are not 

where the underground mine which resulted in the present lawsuit is located, and outside 

of the area evacuated by Meade County after the April 27, 2020 sinkhole (hereinafter 

"evacuation zone"). A reprint of a portion of Defendants' Exhibit 32 is set forth below, with 

test holes 19 and 20 circled in blue. 
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Compare Defendants' Exhibits 28 & 31 (1987 and 1988 annual mining reports with map 

depicting 1985 bore hole locations) with 32 (above) and SUMF ,r,r 28-35 and Plaintiffs' 

Summary Judgment Exhibit 2; see also Defendants' Exhibit 84 (depicting map created by 

Plaintiffs with test holes 19 and 20 and home overlays). Finally, Plaintiffs' expert Lyman 

specifically opined that the unground mine at issue in this case is not extending to the north 

or the west of the current evacuation zone. Defendants' Exhibit 17, pp. 126, 131. 

Therefore, even if gypsum was taken (which is disputed) from the area of holes 19 and 20, 

the disputed mining in that area did not "intersect" the underground mine at issue in this 

case. 

16. As a condition for the grant of the mining permit and license for Hideaway Hills, the 

South Dakota Department of Water and Natural Resources required that the 

reclamation would not be "deemed complete" until the "reclaimed area is capable of 

withstanding proper stocking rates for two consecutive years prior to bond release. 

RESPONSE: Undisputed to the extent that Plaintiffs' Summary Judgment Exhibit 6A 
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speaks for itself. Again, however, the property was not named Hideaway Hills until it 

was platted in 2002. Defendants' Exhibit 50 & Exhibit 115. 

17. The State did not fulfill the reclamation conditions of the permit or ARSD § 

74:29:07:20(4) at Hideaway Hills. Further, the State did not secure or seal the 

underground mine that it "intersected" as required by ARSD § 74:29:07: 17. Rather, 

the State merely utilized overburden on the site to fill areas, and contoured and 

graded the site, then seeded the site. 

RESPONSE: Disputed. First, as explained in Defendants' response to Paragraph 15, test 

holes 19 and 20 are not where the underground mine is located, and outside of the 

evacuation zone. Plaintiffs' expert Lyman specifically opined that the unground mine at 

issue in this case is not extending to the north or the west of the evacuation zone. 

Defendants' Exhibit 17, pp. 126,131. Therefore, the Cement Plant intersected no 

underground mine when it placed the area near test holes 19 and 20. 

Next, the Cement Plant did withstand proper stocking rates for two consecutive 

years, as set forth in Defendants' Exhibits 37-39 (noting that hay was cut in 1991 from the 

site), and as evidenced by DENR's release of the site from liability under the mining 

license in 1993. Defendants' Exhibit 40. It was also used by Fuss until 2002 for 

pastureland and horse grazing. Defendants' Exhibit 44, pp.14-16. 

Furthermore, Plaintiffs are citing to the current administrative rules, and have 

not provided the Court with the administrative rules with which the Cement Plant was 

required to comply when it amended its application in 1989 and became subject to the 

administrative rules. It is Plaintiffs' burden to demonstrate what those rules were and 

show the Cement Plant did not comply. 
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Notwithstanding the above, South Dakota's Administrative Rules for mining were 

enacted in 1988. Punuant to the annual mining report from 1987, the Cement Plant 

blasted the area of test holes 19 and 20 prior to July 24, 1987. See Defendants' Exhibit 28. 

While Plaintiffs inappropriately cite to the current version of ARSD § 74:29:07:17 (as 

opposed to the 1989 venion of the administrative rules, which would be the applicable 

version), no administrative rules were in place at the time the Cement Plant blasted the 

northern portion of the property. As such, Plaintiffs' accusations pertaining to the rules 

for "intenecting" underground mines are inapplicable. 

18. The State sprayed water from the sewer lagoons adjacent to the Hideaway Hills 

property on the fill dirt it used for grading and contouring to keep dust down. 

RESPONSE: Disputed. The Northdale Sanitary District sewage lagoons were located over 

what is now Hideaway Bills 2. Compare Defendants' Exhibit 59 with Defendants' Exhibit 

84. The lagoon had overftowed onto the Cement Plant's property. Plaintiffs' Summary 

Judgment Exhibit 10, pp. 6-8. Instead ofsuing the Sanitary District for trespassing, the 

Cement Plant permitted the Sanitary District to irrigate the newly-seeded property to 

facilitate vegetation growth. See id. 

B. The State Off-Loads the Hazard. Leaves the Qrdipapces, Aud Takes Its Profits, 

RESPONSE: While this is a heading for which no answer is required, Defendants dispute 

the same. 

19. Approximately a year after mining concluded in Hideaway Hills, and without 

any investigation whether the property was sufficiently strong or stable to 

withstand "proper stocking rates," the State's purchasing manager, Vincent Street 

("Street"), arranged to have an appraisal done of the Hideaway Hills property. 
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RESPONSE: Disputed. The property had been hayed and grazed prior to an appraisal 

being performed, and the DENR released the Cement Plant from its permit obligations. 

Defendants' Defendants' Exhibits 37-39 (noting that hay was cut in 1991 from the site), 

and as evidenced by DENR's release of the site from liability under the mining license in 

1993. Defendants' Exhibit 40; see also Defendants' Exhibit 44, pp. 14-16. Thereafter, 

Larry Fuss leased the property for horse grazing, until 2002. Defendants' Exhibit 44, pp. 

14-16. Furthermore, the Exhibit to which Plaintiffs site does not support the proposition 

set forth in this paragraph. It is undisputed, however, that Mr. Street requested an 

appraisal, which was required by state law. See Plaintiff's Summary Judgment Exhibit 10, 

pp. 7-8. 

20. The State did not disclose to the appraisers that there was an underground mine on the 

Hideaway Hills property, that a 40 foot deep pit had been filled during reclamation, or 

that the reclamation of the properly was not completed in accordance with the mining 

permit and South Dakota regulations. The Market Value Appraisal recounts that Street 

informed the appraisers only that "the land has not been actively worked in the last Jew 

years, and has been reclaimed to environmental standards" (emphasis added). 

RESPONSE: Disputed. The Exhibits to which Plaintiffs cite do not support the allegations 

set forth in this paragraph. Mr. Street did not know if the appraisers possessed 

knowledge of underground workings. Plaintiff's Exhibit 10. There is no reference about 

40-foot pits in Plaintiffs' line of questioning to Street. Id. The appraisal itself, set forth in 

both Plaintiffs' Exhibit 11 and Defendants' Exhibit 41, speaks for itself, and acknowledges 

disclosure of prior mining on the property. Furthermore, the appraiser could have 

reviewed both permit applications (1985 and 1989) at the Meade County Register of Deeds 
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which fully described the Cement Plant's mining processes. See Defendants' Exhibits 21 

&35. 

21. The Market Value Appraisal determined the "Highest and Best Use" for the Hideaway 

Hills property is as "residential ranchette," and set the recommended sale price 

at $81,800. 

RESPONSE: Undisputed to the extent that Plaintiffs' Exhibit 11 (Defendants' Exhibit 41) 

speaks for itself. However, the full statement of the evaluation is set forth below: 

Buckingham Wood Produces stated that the Northdale development was not 
profitable, and no expansion plans of the subdivision are being considered. 
Also, the lack of utilities would negate the financial feasibility of any intense 
development. In summary, financial feasibility is limited to a residential 
ranchette; the previous use prior to the sale of the subject to the State Cement 
Plant/or gypsum extraction. No other feasible use is noted. 

Id. at STATE 2414 (emphasis added). The property has been a residential ranchette 

since 1900. Id. at STATE 2411 (describing the Stensaas house and outbuildings as 

being constructed in 1900). 

Furthermore, the appraisal, page STATE 2405, states that the Cement Plant 

purchased the property for $140,000, demonstrating that the prior mining impacted the 

market value of the property, given the almost $60,000 loss in market value. See 

Plaintiffs' Exhibit 11, Defendants' Exhibit 41. 

22. The Hideaway Hills property was advertised for sale by the State without notice of the 

presence of an old underground mine on the property and without specifics as to 

reclamation of either the underground mine or the large pit mine area in the southern 

part of the property. 

RESPONSE: Undisputed to the extent that the invitation to bid speaks for itself. See 

Defendants' Exhibit 42 (noting that people may contact the Cement Plant with questions 
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about the property). Furthermore, both Fuss and Kuchenbecker were aware of the 

underground mine and the surface mining when they chose to develop the property 

around ten years after the Cement Plant's sale. See Defendants' Statement of Undisputed 

Material Facts ,r,r 68-80 and supporting exhibits. 

23. The State sold the Hideaway Hills property to Raymond C. Fuss et ux Carol M. Fuss 

for $92,154 on June 17, 1994. No restriction was placed in the Warranty Deed 

regarding future use or development of the property. 

RESPONSE: Undisputed with clarification. The Cement Plant purchased the property for 

$140,000, so it lost approximately $50,000 on the sale. See Plaintiffs' Exhibit 11& 

Defendants' Exhibit 41, p STATE 2405; see also Defendants' Exhibit 19 (reflecting the 

purchase price of the property from Stensaas's as $140,000). Undisputed there were no 

restrictions placed, but Plaintiffs' expert, Beahm, explained in his deposition that the 

standard in Wyoming is for local government entities to review the viability of a property 

for development (See Defendants' Exhibit 16A, pp. 136-37), which occurred in this 

situation. See Defendants' SUMF ff 79-85 and supporting exhibits. 

24. The Warranty Deed on the Hideaway Hills property transferred from the State on 

June 17, 1994, reserved to the State all the mineral rights in the property (i.e., 

the "Mineral Estate"). 

RESPONSE: Undisputed, however, Plaintiffs' characterization of "mineral estate" is a 

legal term, which requires no response and is not set forth in the deed from the Cement 

Plant to Fuss. 

25. The State continues to own the Mineral Estate in the Hideaway Hills property to date. 

RESPONSE: Undisputed in that the State possesses a mineral rights reservation on the 
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property it sold to Raymond Fuss. Again, Plaintiffs' characterization of "mineral estate" 

is a legal term, which requires no response. 

26. The surface estate ofHideaway Hills formerly owned by the State is currently 

divided into plats upon which the owners, Plaintiffs and the class members' houses 

reside. 

RESPONSE: It is undisputed that the Cement Plant sold the property (legally described 

above in Paragraph 1) to Raymond Fuss, who in turn transferred it to his son, Larry Fuss. 

See Defendants' SUMF ft 59-60 and accompanying exhibits. Larry Fuss resided on the 

land for several years and rented the previously-mined area out for horse grazing. Id. ,r,r 

61-63 and accompanying exhibits. Larry Fuss replatted the property in the mid-1990s 

(which changed the legal description) because he received a free house to put on the 

property. Id. ,r,r 64-67 and accompanying exhibits. When Keith Kuchenbecker 

approached Larry Fuss requesting to develop the property, Kuchenbecker and Fuss 

proceeded to replat the property, develop the property, and sell the property to individual 

homebuilders for the sale of residential homes. Id. ,r,r 71-85 and accompanying exhibits. 

Fuss, Kuchenbecker, the realtor who sold the homes, and all homebuilders were made 

aware that the Cement Plant surface mined the property and that there was an 

underground mine on the property. Id. ,r,r 68-129 and accompanying exhibits. It is 

undisputed that some, but not all, of the class members now reside in the homes in 

Hideaway Hills. Defendants' Exhibit 65; Defendants' Exhibit 48, pp 115-17. 

27. The State of South Dakota sold the Cement Plan and, by constitutional 

amendment, deposited the proceeds of the sale into the Cement Plant Trust. SD. 

Const. Art. 13, § 20. In 2023, The Cement Plan Trust held $334,445,059.16 in cash 
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and investments. 

RESPONSE: Undisputed. However, see Part V of Defendants' Brief Supporting Motion 

for Summary Judgment. 

c. Dme Is JJ.u, It 1s Not Safe I 0 Live In Hideaway BilJs, 

RESPONSE: While this is a heading for which no answer is required, Defendants deny 

the same. 

25. [sic] The existence of the underground mine was revealed to Plaintiffs and the class 

members in a fashion both dramatic and brutal. On April 2 7, 2020, part of the road 

and sidewalk on East Daisy Drive collapsed, taking into the void water, gas and 

electrical lines with the concrete and asphalt as they fell. 

RESPONSE: Undisputed that on April 27, 2020 a sinkhole formed over the road and 

sidewalk along East Daisy Drive, which broke utility lines as well. Similar sinkholes had 

been forming over the years along East Daisy Drive starting as early as 2004 when Keith 

Kuchenbecker's scraper fell into a fifty-foot cavern when he was scraping the road that 

would become East Daisy Drive. See Defendants' SUMF ft 93-104 and accompanying 

exhibits. 

26. Investigators that entered the mine void discovered numerous areas of instability where 

the mine roof was collapsing. 

RESPONSE: Undisputed, but not material. 

2 7. Investigation above ground reveals subsidence of streets in the entirety of Hideaway 

Hills as depicted in Exhibit 1. 

RESPONSE: Disputed to the extent this is a very broad assertion, with ambiguity 

regarding the author's use and definition of the term "subsidence." It is disputed that the 
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Cement Plant's mining operations are the cause of the streets' damages. Leah Berg 

explained in her deposition that roads are subject to ongoing maintenance. She had been 

hired to perform road maintenance services in 2020, prior to the sinkhole, and did 

complete the project for which she was hired, but the Northdale Sanitary District stopped 

doing road maintenance in Hideaway Hills when it chose to fire Berg. Defendants' 

Exhibit 93, pp. 32-33. Additionally, a drive around the Northdale Subdivision, which was 

built before the Cement Plant purchased the property and also part of the Northdale 

Sanitary District, reveals nearly identical issues with those streets. 

28. Examination of homes reveal evidence of movement and collapse. 

RESPONSE: Defendants are unable to adequately respond to "Examination of homes 

reveal evidence of movement and collapse" as they are unsure what homes to which 

Plaintiffs are referring. However, with regard to the term collapse, Plaintiffs' expert 

clarified the definition of collapse as settlement and heaving of .9 inches to one inch 

annually, depending on the moisture in the soil. Defendants' SUMF 1161; Defendants' 

Exhibit 17 p. 185. However, it is undisputed that some but not all homes in the Hideaway 

Hills Subdivision are experiencing settlement in varying degrees, but causation is disputed. 

[Remainder of page intentionally left blank] 
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DEFENDANTS' GENERAL OBJECTION AS TO THE REMAINING PARA GRAPHS 

The remaining paragraphs set forth opinions from Plaintiffs' experts, which are not 

facts. Many rely upon Plaintiffs' expert reports which are inadmissible hearsay. These 

opinions are disputed and, in many cases, have been contradicted by Plaintiffs' experts' 

testimony during Defendants' depositions of them. The following paragraphs are not 

material to either summary judgment motion, because they neither prove nor disprove 

causation. As such, Defendants set forth a general objection as to the remaining 

paragraphs, as inappropriate use of opinions disguised as alleged material facts for 

summary judgment. 

29. Plaintiffs' geotechnical engineering expert is Brandt D. Lyman ("Lyman"), Western-EGL 

Lyman's Final Report ("Final Report"). After substantial investigation and geotechnical 

testing of subsurface soils, the Final Report finds the following as to Hideaway Hills: 

In its current condition significant and extensive geotechnical 
hazards exist throughout the subsurface of Hideaway Hills 
Subdivision. These include direct danger of roof collapse of the 
abandoned underground mine workings, gypsum karst conditions 
being created in the remaining ore body adjacent to the mine 
workings, unsuitable fill material consisting of weak, fine-grained 
soils and gypsum being used for reclamation of surface mining, 
lack of a specification of backfill materials and compaction 
requirements to support unrestricted development, and the 
interaction of natural and artificial aquifers creating softening and 
weakening of the deleterious fill material and mine workings. 
These conditions pose an unacceptable risk to homeowners and 
the public that occupy and use the subdivision. ( emphasis added). 

RESPONSE: The fact that Plaintiffs' expert made the above opinion is undisputed. The 

specifics of the opinion, however, are disputed. This is an opinion set forth without 

specific facts. Regarding the underground mine, Lyman admitted that it does not extend 

west or north from the current evacuation zone, and as (somewhat) alluded to below, may 
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only pose a risk to four other houses. Defendants' Exhibit 17, pp.126, 131. As to the 

alleged fill material, Lyman, as set forth in Dr. Tinucci's opinion (and Defendants' Brief 

Supporting Motion for Summary Judgment) has failed to accurately identify fill material, 

at times changing his opinion as to what does or what does not constitute ffll material. 

Defendants' Exhibit 116. Furthermore, based on the email sent by Patrick Ealy to all 

parties in the lawsuit following his apparent displeasure with Plaintiffs' counsel allegedly 

colluding, it appears that Plaintiffs had spelunker, Nicholas Anderson, identifying core 

samples as "ffll material" from core samples retrieved through techniques that require 

soil to be broken up before a sample can be taken. Defendants' Exhibit 110. While this 

was during the 2024 boring, it casts doubt on the legitimacy of any of the "fill" 

classifications set forth by Plaintiffs' experts; especially given Lyman's absence from 

other drilling surveys. See Defendants' Exhibit 17A, p. 85. While Lyman claims he can 

identify fill versus natural weathered soil, he and his company failed to take "control" 

samples of areas that were undisputably not mined for comparison. See Defendants' 

Exhibit 80. Though they technically did take "control" samples, as samples such as bore 

holes: 23-1015 and 23-1014 were undisputably not touched by the Cement Plant, even 

though Lyman is still identifying those samples as ffll. See Defendants' Exhibits 80 and 

17A, pp.112-113. Defendants' have much more to dispute about Lyman's opinions and 

will reserve the same for trial, if necessary. 

30. Douglas Beahm, PE, PG, ("Beahm") President ofBRS, Inc. was retained to consult 

with Westem-EGI and provide peer review ofWestem-EGl's investigation and 

determination. In his Findings and Opinion, Beahm states: 
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Given the extent of mine-related impacts to the Hideaway Hills 
subdivision which are overlain by damage to critical 
infrastructure, the subdivision should be vacated to protect the 
human health and well-being of the residents. 

RESPONSE: Disputed and this is an opinion from someone who peer reviewed Plaintiffs' 

other expert materials with very little, if any, effort in actually confirming accuracy. To 

demonstrate how little effort Beahm put into making his opinion, Beahm put together a 

timeline (which he placed in his expert report, but when examined during depositions, 

alleged it was really only for his own reference [Defendants' Exhibit 16A, p. 80]) stating 

that the Dakota Plaster possessed a pit and underground mine from 1911 to 1939. 

Plaintiffs' Exhibit 16, p. HH12558; see also Defendants' Exhibit 16A, p. 23. The bates 

stamp he references as support that Dakota Plaster performed underground mining from 

1911 to 1939 is a picture of an old wooden structure. Defendants' Exhibit 16A, pp. 23-24, 

31-32 & Exhibit 118. To support in his timeline that the Cement Plant performed 

underground mining and mined the property from 1968 to 1975, which he later retracted 

in his deposition, Beahm referenced aerial photographs of the property from 1968, 1971, 

1972, and 1975, where he alleged there was evidence of mining and potential underground 

mine openings. Defendants' Exhibit 16A, p. 73. He later admitted the pictures had no 

support for the proposition the State did any mining, and stated he relied upon spelunker 

Anderson's research. Defendants' Exhibit 16, p. 76-77. When posed with every authority 

spelunker Andenon cited in support that the State allegedly mined (surface or 

underground) between 1968 and 1975, he admitted there was no evidence of the same. 

Defendants' Exhibit 16, p. 70. When questioned whether what he identified in aerial 

photographs as mining was actually Victor Pengra's house, and Stensaas's calf shelter, he 

eventually admitted that they were, in fact not mines and were a calf shelter and Pengra's 
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house. Defendants' Exhibit 16, pp. 76-80, 121-22. He also stated that if ffideaway fills 

had never been developed there would not be a lawsuit. Exhibit 16A, pp. 125-26. As with 

Lyman's opinions, Defendants' have much more to dispute about Beahm's "opinions" and 

will reserve the same for trial, if necessary. 

31. There are three different hazards in the subsurface of Hideaway Hills that render the 

area too dangerous for Plaintiffs and class members to continue to live there. First, the 

condition of the underground mine, which is, and has been, open to the atmosphere has 

introduced water into the subsurface. This water dissolves the gypsum in the mine's 

subsurface causing formation of caves and the roof of the mine to be increasingly 

unstable. The Final Report states, "it is our opinions that abandoned mine workings 

pose a danger to properties well beyond their current extents. " The Final Report, in 

particular, reveals that properties located at 6862 E. Daisy Drive, and 6853, 6879 and 

6891 W. Elmwood Drive are at increased risk of damages from collapsing mine 

workings. 

RESPONSE: Disputed. Class members (other than the evacuation zone) have been living 

there, continue to live there, and will undoubtedly continue to live there even if Plaintiffs 

prevail. It is undisputed that it is too dangerous for people to reside in houses in the 

evacuation zone. Plaintiffs have provided no evidence that 6862 E. Daisy Drive, and 6853, 

6879 and 6891 W. Elmwood Drive. Importantly, Lyman admitted that the underground 

mine is not expanding to the west or north. Exhibit 17, p 131. In other words, houses to 

the west of East Daisy drive and north of the current mapped sinkhole are not at risk due 

to the underground mine. Id. As with the above paragraphs, Defendants' have much 

more to dispute about Beahm's "opinions" and will reserve the same for trial, if necessary, 
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or supplement if the Court requires. 

32. Second, sampling of soil found in drilled holes revealed that large areas of the 

subdivision, and underneath most of the homes is a subsurface filled with material that 

consists of pulverized soft sedimentary rock and gypsum. Testing of samples 

throughout the Hideaway Hills subdivision revealed the pulverized fill dirt used by the 

State in reclamation contains from approximately 2% to 85% pulverized gypsum (an 

average of over 50% ), which dissolves with the introduction of water. This dynamic 

de-stabilizes home foundations, structures, and streets. Moreover, tests conducted by 

Westem-EGI showed that the fill used to reclaim homes is capable of sudden collapse 

once the soil is saturated with water. Substantial damages to persons and property 

could happen at any time. 

RESPONSE: Disputed. Preliminarily, Lyman admitted he did not know where the 

Cement Plant mined and where past mining operations mined. Defendants' Exhibit 17 A, 

pp. 169, lines 18-25, 170. Lyman further used bore samples from areas outside of the 

permit area in determining the "average gypsum percentage"; some of the highest 

concentrations of which were outside of the permit area. Defendants' Exhibit 17, pp 161-

68; Defendants' Exhibit 17A, p. 169. Lyman agrees that there is no evidence that the 

Cement Plant mined outside of its permit area. Id. p. 141. Therefore, regardless of 

whether the "pulverized gypsum percentage" is 2% or 85% Plaintiffs cannot attribute the 

percentages to the Defendants. This is especially true given the issues Plaintiffs have had 

with identifying whether given samples are fill placed by mining operations (the Cement 

Plant or others) or weathered soil, as well as the issues with non-expert identification 

covered up with a Professional Engineer's stamp on the reports. See Defendants' Exhibit 
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116. 

Finally, the collapse conditions referenced by Lyman as settlement and heaving of 

.9 inches to one inch annually, depending on the moisture in the soil. Defendants' Exhibit 

17, p. 185. Referring to such as "substantial damages to persons or property" that could 

happen anytime is hyperbole. 

33. Finally, the inability of the fill dirt used in reclamation to support any kind of structure 

has resulted in serious damage to the sewer pipes in Hideaway Hills. The sewer force 

main is threatened by the continued subsidence of the collapse on East Daisy Drive and 

may spew sewage into the mine collapse area. Water lines in the neighborhood are 

similarly impacted and leaking water. It is uncertain water pressure in Hideaway Hills 

is sufficient to fight a home fire. 

RESPONSE: Disputed. See Defendants' Statement of Additional Material Facts in its 

entirety. 

D. There can Be No Dimute-The Conditions at Hideaway mns Are Hazardous 

RESPONSE: While this is a heading for which no answer is required, Defendants dispute 

the same. 

34. Western-EGI is the only geotechnical engineering firm, and testifying expert Brandt 

Lyman is the only geophysical engineer, that has taken an ample statistical sampling of 

soils from the subsurface of Hideaway Hills, commencing in 2020 and continuing 

through 2024, and tested the samples to determine the nature of the subsurface soils, 

whether the subsurface is likely to collapse or subside, and whether it is capable of 

supporting utilities. This litigation has been going on for four (4) years and the State 

has conducted no geotechnical studies of the area: 
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RESPONSE: Disputed. Specifically with regard to Plaintiffs' argument regarding 

utilities, it is important to understand the current situation of the Northdale Sanitary 

District in this matter. 

As such, the following are additional responsive facts (hereinafter referred to as 

"Responsive Facts" followed by paragraph number in later citations and responsive 

briefmg) in dispute of Plaintiffs' Statement of Undisputed Material Facts: 

1. The Northdale Sanitary District encompasses the Northdale Subdivision, Hideaway 

Hills 1, and ffideaway Hills 2. Exhibit 59; Exhibit 98, p. 40. 

2. Its wells also service a trailer park located to the south of the Northdale Subdivision. 

Exhibit 52, p 45. 

3. The Sanitary District is a governmental entity formed pursuant to SDCL ch. 34A-5 

4. Pursuant to State law, a Sanitary District's governing structure is in the form of a 

Board of Trustees composed of elected residents within the district's boundaries. 

SDCL § 34A-S-14.1. 

5. After the 2020 sinkhole appeared the Sanitary District, which is also in charge of 

road maintenance and construction within its boundaries, started the process of 

seeking funding for the rerouting of utility lines, and specifically the force main 

located above the underground mine. Exhibit 93, pp. 7, 10-11. 

6. Sewage from the homes is pumped through force main into the lift station located 

north of Hideaway Hills, which in tum is pumped to Rapid City. Exhibit 93, p. 8. 

7. If the force main collapses into the mine, potentially sewage from all of the homes in 

the development could end up in the mine. Id. p.10. 
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8. The Sanitary District hired Leah Berg, and engineer with ACES who was already 

contracted for the District's road projects, to work on a plan to reroute the utility 

lines away from the underground mine, and to allow the lines to loop, which had 

been prevented by the collapse and subsequent closure of some of the lines over the 

underground mine. Exhibit 93, 7-11. 

9. Berg provided a preliminary engineering proposal to the Sanitary District which 

would have looped the utilities along Interstate 90. Exhibit 94. 

10. The recommendation was made after AET drilled several test holes, first at a depth 

often feet, then (after the Board requested) at a depth of fifty feet or confirmed 

bedrock, along the proposed route location and found the soil acceptable for utility 

installation. Exhibit 93, pp. 20-21; Exhibit 95; Exhibit 96. 

11. The South Dakota Department of Transportation had also drilled test holes in the 

same area to determine whether or not the underground mine extended onto the 

Interstate right-of-way and it found no voids. Exhibit 97. 

12. The preliminary engineering report was needed by the District to apply for and 

secure a loan from the State of South Dakota. Exhibit 93, p. 11. 

13. Berg presented her preliminary report to the Board and the Board voted to move 

forward with securing funding from the loan program in September of 2020. 

Exhibit 93, p. 18. 

14. However, in the months that followed receiving the loan approval, numerous 

members of the class action and plaintiffs in the Adamson lawsuit (who have now 

opted into the present lawsuit) started attended the Sanitary District meetings and 
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complaining about the proposal feeling it was not thorough enough. Exhibit 93, pp. 

27-28. 

15. One resident, specifically, Stephany Fischer, told Berg that she did not want to 

reroute to move forward because the lawsuit was going to pay for everyone's houses, 

and she didn't feel that the District should waste the money to reroute. Exhibit 93, 

pp. 27-28. 

16. As a result of the complaints the Board of Trustees resigned and a special election 

was held, which elected Randy Janssen, Lesa Sumners and Stephany Fischer; all of 

whom reside in Hideaway Hills 1 or 2 and all of whom were clients of John 

Fitzgerald, but are now2 opted into the present lawsuit. Exhibit 98, pp. 30-31, 38-39; 

see also Exhibit 93, p. 28-29. 

17. Shortly after the new board was established, the Board fired Leah Berg and hired 

Patrick Ealy as a consultant. Exhibit 98 pp. 30-31, 38-39. 

18. Up until a month before he was hired, Ealy had been a paralegal for John 

Fitzgerald. Exhibit 98, p. 28. 

19. Around the same time, the law firm representing the Sanitary District, Clayborne, 

Loos & Sabers, LLP, resigned from its representation of the District. 

20. Following the special election, the Board hired RESPEC, a geological consulting 

firm, to perform an analysis on potential utility rerouting using materials from as to 

Dr. Khalil, who is an expert in Fitzgerald's, Adamson lawsuit. Exhibit 98, pp. 33, 

43. 

2 Randy Janssen is deceased, but his widow is a class member. 
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21. RESPEC provided multiple options for rerouting of the utility lines (including a 

reroute along Daisy Drive) and suggested installing a water monitoring system for 

potential leaks in the existing lines. Exhibit 99. 

22. RESPEC's phase one report focused on providing locations to reroute the force 

main, including along the Interstate, along Meadow Rose Land, and along Daisy 

Drive. Its report stated in phase two it would provide a drilling plans to assess 

stability after the Sanitary District decided upon a reroute. Id. 

23. RESPEC's phase two, however, did not include drilling plans. Instead it focused on 

inspecting the sewer lines within the Sanitary District. Exhibit 100. 

24. While RESPEC found several areas that required attention in ffideaway mns its 

recommendation was to replace the sewer lines in Northdale between manhole ES 

and E9, most of which is outside of the class action boundary and given the ages of 

the homes and aerial maps from 19803, were installed prior to the Cement Plant 

mining their property. Compare Exhibit 100, p.3; with p. 5 (showing locations of MB 

ES through E9) and Exhibit 101 (showing aerial view oflocation on May 8, 1980 

with street installed in same location). 

25. Brandon Powles, who serviced the water for the Sanitary District until he resigned 

in 2023, explained that the pipes in the Northdale Subdivision are worse than 

ffideaway fills because are older than ffideaway mns and installed using recalled 

material, which has led to a bunch of leaks. Exhibit 52, p 55. 

26. Powles, who services around twenty-five water user districts in the Black mns, 

further explained that the water loss numbers by the Northdale Sanitary District 

3 The street was installed. As such it follows that utilities would have been installed as well. 
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are actually less than in some of the districts he services, and not even the worst one 

he services. That honor went to Carriage Hills. Exhibit S2, p.p S4-SS, S7, 74-7S. 

27. In December of 2023, Ealy reached out to Impact7G seeking various services, 

including creating a 3D map of underground resistivity analysis readings performed 

by Dr. Mohamed Khalil, who was also an expert hired by John Fitzgerald in the 

Adamson case and who is also retained by the Sanitary District. Exhibit 102. 

28. Ealy believed the resistivity analysis demonstrated underground voids in areas 

other than the mapped underground mine4 and Ealy wanted 3D renderings for 

press conferences he was planning to call when the Sanitary District announced it 

was abandoning the utility lines in Hideaway Hills. Exhibit 102; Exhibit 103, pp. 38-

39. 

29. RESPEC continued to attempt to work with the Sanitary District, through Ealy, to 

perform drilling to determine the potential locations for the utility reroute. Exhibit 

104, Exhibit 10S, pp. 10-11. 

30. However, each time RESPEC attempted to schedule drilling or proposed drilling 

locations, Ealy would either fail to respond or would provide RESPEC with 

proposed drilling locations that had nothing to do with potential reroute locations. 

Exhibit 10S, pp. 10-14; Exhibit 104. 

4 Resistivity analysis is a process which measures a material's electrical resistance, or how it 
resists electric current. Khalil performed resistivity analysis throughout Hideaway Hills and 
believed he found several voids due to levels of resistivity he allegedly found in the area. 
However, resistivity testing requires confirmation through drilling. For instance, the DOT 
first performed resistivity testing prior to drilling along the interstate and drilled in areas 
that revealed potential voids. See supra Responsive Facts ,r 11; Exhibit 97, pp STATE S87S-
81. When the DOT drilled it determined the potential voids were solid gypsum, which creates 
similar readings as a void would. Id. 
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31. RESPEC felt that Ealy was more interested in evaluating the ground conditions 

under the homes and helping the lawsuit than he was in finding a viable reroute for 

the utility lines. Exhibit 105, pp. 12-14, 19. 

32. Ealy later hired the subcontractor, Dakota Testing and Engineering, that RESPEC 

was planning to use to drill bore holes for its reroute viability study, to drill holes in 

areas where Khalil's resistivity analysis suggested potential voids. Exhibit 106, pp. 8, 

17-19, 23. Dakota Testing was originally set to drill twenty-five holes throughout 

Hideaway Hills and Hideaway Hills 2 (Exhibit 107), but after it had drilled twelve 

holes and did not find the voids that the resistivity analysis suggested were present, 

Ealy stopped the drilling operation. Exhibit 106, pp. 8, 17, 23-24 & Exhibit 108. 

33. Dakota Testing was told by Ealy that its sole purpose for drilling was to find mine 

shafts and voids for the purpose of condemning the neighborhood instead of fixing 

the utilities. Exhibit 106, pp. 8, 17-19, 23 

34. When RESPEC learned that Ealy had drilled without their involvement, RESPEC 

resigned from assisting the Sanitary District. Exhibit 105, pp. 16, 19-20. 

35. RESPEC felt the Sanitary District did not want to fix the sewer lines and therefore 

it was no longer interested in working with the Sanitary District. Exhibit 105, pp. 

16-17, 19-20. 

36. By February of 2024, the Board was running into a March 1, 2024 deadline to 

provide the State with final construction documents to ensure continued loan 

availability for the reroute project. Exhibit 93, p. 29. 

37. It reached out to Berg seeking a proposal to submit to the State for continued 

funding. Berg responded to the Board's inquiry with a willingness to submit a 
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proposal for the reroute agreeing to have it completed by the March 1, 2024 

deadline. Exhibit 93, pp. 29-30; Exhibit 113. 

38. Berg did not hear back from the Board. Exhibit 93, pp. 29-30. 

39. Stephany Fischer wrote the South Dakota Department of Agriculture and Natural 

Resources on March 15, 2024, requesting that it de-obligate the loan funds the 

Board had secured in 2020. Exhibit 114. 

40. Following RESPEC resigning, Ealy requested Impact7G to give an informational 

presentation at a Sanitary District meeting to residents of ffideaway mils. Exhibit 

103, p. 23; Exhibit 109. 

41. Jesse Broce, a geologist, presented in Mid-March of 2024. Exhibit 103, p. 23. 

42. Broce's presentation centered on the resistivity analysis performed by Khalil and 

Impact7G's 3D modeling ofit. Exhibit 103, pp. 27-28. 

43. However, while Broce did feel that the ground around ffideaway mils would 

continue to gradually shift, like it had been for years, he did not believe based on the 

analysis that there were voids anywhere but around the evacuation area, and he told 

the residents the same. Exhibit 103, p. 39-40, SO. 

44. Broce also suggested that a utility reroute was viable and that the Board should look 

at relocating the force main away from the gypsum beds which encompassed a large 

part of ffideaway mils. Exhibit 103, pp. 42-43. 

45. Broce suggested the Sanitary District should reroute along the west, where the 

railroad was located. Exhibit 103, pp. 42-43. 

46. Impact7G was no longer working for the Sanitary District when Broce was deposed 

on June 3, 2024. Exhibit 103, p. 54. 
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47. On May 30, 2024, Ealy sent an email to all parties accusing Plaintiff's attorneys of 

colluding to condemn the utility lines, after he had apparently reviewed the 

information provided to the Sanitary District by Western EGI, the Plaintiffs' 

engineering expert, and found it lacking. Exhibit 110. The email contained 

recordings of part of a conversation Ealy had with Kathleen Barrow and David 

Crooks in February of2024.Jd.; Exhibit 111 (the applicable recording). The 

applicable portion of the recordings stated as follows: 

Barrow: 

Crooks: 

Barrow: 

Ealy: 

Barrow: 

Ealy: 

Barrow: 

Crooks: 

Barrow: 

Ealy: 

Barrow: 

We need the board to say to you, "Yes, we want you to pursue 
RESPEC interacting with Western ••. " 

EGI 

" .•• EGI to determine whether an evacuation order should be 
issued." That's all we need. 

And that call's going to be tomorrow at 10 a.m. 

Okay, once that happens, we can pull RESPEC and EGI 
together. We'll come up with some sort of agreement that 
protects the lawsuit and it'll happen, because Brandt's [Lyman] 
ready. So he will give to RESPEC and RESPEC will give to him 
••• and they'll come to a mutual notice of some sort. 

My only concern and hesitation with that is obviously they are 
retained by you as your expert. RESPEC is retained by 
Northdale as a non party. So if we start mixing experts .••• It's 
as bad enough that we hired Mohamed [Khalil]. 

We're not mixing experts. We're going to share ••• 

We're providing some information to you under confidentiality. 

For the health and safety of the people in the neighborhood, 
that's it. 

I think that's the way to sell it. It makes a lot of sense. 

No it's actually what we plan on having it happen. 
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Crooks: 

Barrow: 

Ealy: 

Barrow: 

Ealy: 

Barrow: 

Ealy: 

Crooks: 

Barrow: 

Ealy: 

Barrow: 

Crooks: 

Ealy: 

Crooks: 

Barrow: 

It's the only way we can do it. 

And what will happen is we're gonna ••. and we're gonna let 
Northdale issue whatever, but we're also going to take a joint, 
there will be a joint statement to the DANR to EPA to the Clean 
Water Act people. 

No, we're gonna call a press conference out there. We're gonna 
have Kristi Noem and everybody come to town. 

Okay, that's fine. 

It's gonna to be a full-on evacuation. It's gonna be Stephany 
Fischer and I at the microphone saying "Here's what we found. 
Here's what the experts are telling us." Then Todd Kepler, 
CEO of RESPEC's gonna take fifteen minutes and I'll take 
fifteen ••.• 

Western EGI may not want its name in that, but it will provide 
the data. 

A little bit of press never hurt anybody. That's how you grow a 
company. 

We just don't want to be accused of colluding with you. And 
they're gonna say you're part of Fitzgerald and .••• 

The State is going to look at it as something we did to try to lock 
in our lawsuit. They've already said that. 

That's why we need to be careful with the experts. 

That's what I'm saying. And we've already said that they've 
already said that they don't believe that there's anything wrong 
with these utilities. 

Yeah they said of course they're gonna condemn because the 
people on the board of Fitzgerald's clients. 

Which makes no difference if their Fitgerald clients or your 
clients. They all got a finger in the game. 

We're fully aware. We're fully aware. So does the state. 

We'll come to agreements about how its [inaudible] and this and 
that. Brandt and Rob at Western believe that they have an 
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Ealy: 

Barrow: 

Ealy: 

Barrow: 

Exhibit 111. 

ethical obligation to do something. So we're gonna do 
something. We're not saying what that thing or what that result 
is, right? 

Yeah, let RESPEC through • • . Same thing with us. There's no 
correspondence between me and RESPEC saying "Hey, this is 
the conclusion you need to arrive at." 

Yes. 

That would be really horrible. 

Okay. 

48. Berg was deposed in May of 2024 and continues to believe that the original planned 

reroute location is a viable option for rerouting the utilities and she believes the 

reroute could be performed in less than six months. Exhibit 93, pp. 17-18. 

49. Berg, additionally, believes the issues the Sanitary District is seeing with their 

sewen sagging and potential leaks are all part of ongoing maintenance. Exhibit 93, 

pp. 31-33. Berg explained that any system is open for the potential of sagging, joint 

separation, and cracking of pipes, stating "it's nothing that you can just put in there 

and put in place, put in the ground and walk away from. Just like the roads, their 

maintenance program that we were working on, the sewer needs to be inspected on 

a routine basis." Id. pp. 31-32. 

SO. As of May 29, 2024, the Sanitary District has placed the reroute project on an 

indefmite hold, because its memben still allege, based on Khalil's resistivity analysis 

(despite the bore holing operation showing otherwise and their own consultant's 

opinion), that voids are located along the Interstate 90 reroute location. Exhibit 112, 

pp.10-12. 
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S1. The Sanitary District Board additionally confirmed that Fox Rothschild had been 

encouraging them to condemn/vacate the utility lines in Hideaway Hills. Exhibit 

112, pp. 8-10. 

FURTHER RESPONSE TO PLAINTIFFS' PARAGRAPH 34: Disputed, AET took sampling, 

as did Dakota Testing and Engineering. See Responsive Facts ,r,r 10-11, 32-33 and 

accompanying exhibits. RESPEC wanted to take samples, but refused to work with the 

Northdale Sanitary District after it became apparent that the District was seeking to help 

the lawsuit as opposed to fixing their sewer issues. Responsive Facts ,r,r 29-3S, 47 and 

accompanying exhibits. Plaintiffs have the burden in this matter. It is not Defendants' 

burden. 

a. The State's expert, John Tinucci, Ph.D., testified he never visited the site of 

Hideaway Hills, and he conducted no soil sampling or testing to determine 

what percentage of pulverized gypsum exists in the subsurface soil of Hideaway 

Hills or what percentage of gypsum in soils would cause subsidence or 

collapse. Tinucci testified that he was not sure whether Lyman's testing 

methodology was an accurate way to predict the percentage of gypsum in a 

sample, but admitted he had not looked at the scientific literature for that 

methodology. 

RESPONSE: Undisputed but not material that Dr. Tinucci did not conduct soil sampling, 

but he did thoroughly criticize Lyman's sampling and the same is set forth in Defendants' 

Exhibit 116. It is further undisputed but not material that Dr. Tinucci did not review 

literature regarding gypsum content, because while Plaintiffs may believe that the gypsum 

content in soil on which they cannot tell if the Cement Plant mined or not is important, 

Dr. Tinucci chose to focus on dispositive matters. See id. 
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b. The State's expert, Robert Barnes ("Barnes"), studied in the area of mining 

engineering and has an MBA. Barnes testified that the State Cement Plant 

required gypsum because it is a retardant in the cement curing process. Barnes 

testified he visited Hideaway Hills, observed the blocked off area, and saw a 

"bunch of places" where there was settlement of sidewalks and roads. Barnes 

did not do any sampling or testing of soils in Hideaway Hills, however. Barnes 

testified, based upon review of photos of the mine, that the State reclaimed its 

strip-mined areas and the area of the underground mine with overburden and soil 

the State had mined out. The State utilized non-engineered fill in its reclamation, 

so subsidence of the soils in Hideaway Hill was a "national [sic-meaning 

"natural"] occurrence. Barnes testified that the presence of pulverized gypsum 

in the State's backfill would decrease the stability of the backfill. 

RESPONSE: Disputed to the extent that Plaintiffs' Exhibit 18 speaks for itself. Barnes' 

actual opinions are set forth in Defendants' Exhibit 117. 

c. Jesse Broce, Ph.D. ("Broce") Impact7G, geologist (paleontology), testified to 

his observations of sinkholes and subsidence in Hideaway Hills, and his study 

of electric resistivity data in Hideaway Hills. However, Impact7G never 

performed any drilling for subsurface soil samples, and Broce agrees that the 

kind of testing he studied personally may be interpreted differently by different 

experts. Broce agrees the testing results he studied does not indicate what 

percentage of pulverized gypsum might be contained in the subsurface soils of 

Hideaway Hills. 
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RESPONSE: Undisputed, but not material, that upon cross examination in his deposition 

Broce stated the above. Broce also stated that he believed that there was a viable reroute 

option for the sewer force main. Responsive Facts ,r 44 and accompanying exhibit. Broce 

also stated that he did not believe the conditions in Hideaway Hills were as catastrophic as 

Plaintiffs are making them out to be. Responsive Facts ,r 43 and accompanying exhibit 

d. Civil Engineer, Leah Berg, ("Berg") Affordably Creative Engineering Services, 

testified that no geotechnical testing of bore hole samples to determine 

subsurface soil conditions was conducted by her team, outside the area of the 

initial proposed force main sewer line proposed reroute line, in the years 2020 

and 2021. Berg agreed that conditions may have changed in the subsurface soils 

since that time along the route she tested. 

RESPONSE: Undisputed, but not material, that upon cross examination in her deposition 

Berg stated the above. However, this fact is confusing without context. Berg with AET 

performed boring along a proposed reroute plan next to Interstate 90 and down to West 

Elmwood Drive. Responsive Facts ,r 10 and accompanying exhibits. AET first bored at 

locations of 10 feet, and then they bored in the same locations down to SO feet or 

confirmed bedrock. The proposed reroute location was viable to reroute the sewer force 

main. Id. 

e. Karen Brady ("Brady") appeared for a Section 30(b )( 6) deposition on behalf of 

RESPEC. Brady serves as Vice President of Infrastructure (the utility sector) of 

RESPEC. RESPEC was retained by Northdale Sanitary District in 2022 to 

evaluate the condition of water and sewer utilities at Hideaway Hills and, later, 

discussed a potential "reroute project." RESPEC recommended drilling be 

conducted to determine the stability of the subsurface at Hideaway Hills. 
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RESPEC made three alternative recommendations for rerouting the water and 

sewer utilities, but could not determine the best route until soil was evaluated. 

Before RESPEC could proceed with work, however, a dispute arose with 

Northdale Sanitary District's representative concerning the scope of work. 

Ultimately, RESPEC walked away from its business dealings with Northdale 

Sanitary District. Consequently, RESPEC never conducted drilling in 

Hideaway Hills to evaluate the ability of the subsurface to support water or 

sewer utilities. 

RESPONSE: Undisputed, but the information provided omits important details. RESPEC, 

a geological consulting firm, was hired by the Northdale Sanitary District to perform an 

analysis on potential utility reroute locations. Responsive Facts ,r 20. RESPEC provided 

multiple options for rerouting of the utility lines and suggested installing a water 

monitoring system for potential leaks in the existing lines. Id. 120. RESPEC's phase one 

report focused on providing locations to reroute the force main, including along the 

Interstate, along Meadow Rose Lane (adjacent to the railroad tracks), and along Daisy 

Drive. Id. ,r 21 and accompanying exhibit. Its report stated RESPEC's phase two report 

would provide drilling plans to assess stability after the Sanitary District decided upon a 

reroute.Id. 

RESPEC's phase two report, however, did not include drilling plans. Instead, it 

focused on inspecting the sewer lines within the Sanitary District. Responsive Facts ,r 22 

and accompanying exhibit. While RESPEC found several areas that required attention in 

Hideaway Hills its recommendation was to replace the sewer lines in the Northdale 

Subdivision between manhole ES and E9, most of which is outside of the class action 
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boundary and given the ages of the homes and aerial maps from 19805, were installed prior 

to the Cement Plant mining their property. Id. ,r 23 and accompanying exhibit. 

RESPEC continued to attempt to work with the Sanitary District, through Ealy, to 

perform drilling to determine the potential locations for the utility reroute. Responsive 

Facts ,r 29. However, each time RESPEC attempted to schedule drilling or proposed 

drilling locations, Ealy would either fail to respond or would provide RESPEC with 

proposed drilling locations that had nothing to do with potential reroute locations. Id. ,r 30. 

RESPEC felt that Ealy was more interested in evaluating the ground conditions under the 

homes and helping the lawsuit than he was in finding a viable reroute for the utility lines. 

Id. ,r 31. 

Ealy later hired the subcontractor, Dakota Testing and Engineering, that RESPEC 

was planning to use to drill bore holes for its reroute viability study, to drill holes in areas 

where Khalil's resistivity analysis suggested potential voids. Responsive Facts ,r 32. Dakota 

Testing was originally set to drill twenty-five holes throughout Hideaway Hills and 

Hideaway Hills 2, but after it had drilled twelve holes and did not find the voids that the 

resistivity analysis suggested were present, Ealy stopped the drilling operation. Id. Dakota 

Testing was told by Ealy that its sole purpose for drilling was to find mine shafts and voids 

for the purpose of condemning the neighborhood instead of fixing the utilities. Id. ,r 33. 

When RESPEC learned in March of 2024 that Ealy had drilled without their 

involvement, RESPEC resigned from assisting the Sanitary District. Responsive Facts ,r 34. 

RESPEC felt the Sanitary District did not want to fix the sewer lines and therefore it was 

no longer interested in working with the Sanitary District. Id. ,r 35. 

5 The street was installed. As such it follows that utilities would have been installed as well. 
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Plaintiffs' attorneys were apparently seeking to quietly collaborate with the 

Northdale Sanitary District and RESPEC to force an evacuation of Hideaway Hills. 

Responsive Facts ,r 47 and accompanying exhibits. However, RESPEC resigned instead. 

f. Fact witness, Mohamed Ahmed Khalil Aboushanab, Ph.D., ("Dr. 

Khalil") (Geosciences), works as an assistant geoscientist at the Panhandle 

Research Extension Center, Scottsbluff, Nebraska. Dr. Khalil has worked for 

over 20 years with electric resistivity in his environmental and engineering 

work. Dr. Khalil was retained by the Geophysical Engineering 

Department, Montana Tech University to conduct an electric resistivity 

study of the subsidence at Hideaway Hills. Dr. Khalil was also retained by 

the Fitzgerald law firm. Dr. Khalil conducted no drilling or testing of 

subsurface soils at Hideaway Hills. Dr. Khalil tried to classify the areas of 

Hideaway Hills by geotechnical risk, based upon electric resistivity testing, 

and concluded all the testing zones "are risky." Dr. Khalil testified that the 

geotechnical map he developed was not intended to give information about 

houses or building. When confronted with the fact that his report was 

winding up in appraisals of homes for sale in Hideaway Hills, Dr. Khalil 

testified he was not aware of that, and denied his map was intended for 

that pmpose. Khalil testified that the hazards in Hideaway Hills "are 

progressive." Dr. Khalil testified: "So ifyou have a stable gypsum this 

year, 2024-so this gypsum, after two years or three years will not be stable." 

RESPONSE: Undisputed but not material. 
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E. Jhe Plaintiffs' and Class Members Homes are Worthless. 

RESPONSE: While this is a heading for which no answer is required, Defendants dispute 

the same. 

34. When the State left its mining operations in Hideaway Hills, with the underground 

mine open to air and water and the fill dirt in the subsurface inundated with pulverized 

gypsum that dissolved with every rain and snow, the State doomed the surface estate to 

subsidence and collapse. 

RESPONSE: Disputed. Plaintiffs' citation to this "fact" is a summary from Lyman's 

expert report that contains no citation and does not even say that the Cement Plant left 

the underground mine open to the air and water, or that pulverized gypsum is being 

dissolved with every rain and snow. 

35. After a thorough market investigation, Real Estate Expert Craig Steinley ("Steinley") 

produced his Report. Steinley determined: 

SDCL § 10-6-104, formerly cited as SD ST§ 10-6-1.3, defines the 
terms 'fair market value' and 'full and true value' as the price 
in money that property will bring in a competitive and open 
market under all conditions requisite to a fair sale between a 
willing buyer and a willing seller, each acting prudently and 
with full knowledge of the relevant facts, and assuming the 
price is not affected by any undue stimulus. 

A willing buyer acting prudently and with full knowledge of 
the relevant facts would not purchase a residential property in 
Hideaway Hills Subdivision at any price and would instead 
choose a reasonable substitute in a competitive alternate 
location. 

RESPONSE: Disputed, by people buying and selling homes within the subdivision from a 

couple weeks after the sinkhole occurred to a couple of weeks before this response was 

filed. Plaintiffs' Summary Judgment Exhibit 1 shows properties in blue or not 

highlighted in any color within Hideaway Hills (noting that blue properties to the south on 
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Pengra, West Elmwood, and all of Hideaway Hills 2 (minus the west side of West Elwood) 

are all people who sold their homes after the sinkhole. 

Properties from west to east that were sold include 

• 6925 Meadow Rose Lane: Sold for $285,000 on July 21, 2021. 

• 6895 Meadow Rose Lane: Sold for $395,000 on July 29, 2022. 

• 6815 Meadow Rose Lane: Sold for $280,000 on October 12, 2023. 

• 6795 Meadow Rose Lane: Sold for $340,000 on June 22, 2022. 

• 6665 Meadow Rose Lane: Sold for $314,000 on February 1, 2023. 

• 6810 Meadow Rose Lane: Sold for $299,500 on June 13 2022. 

• 5171 Blue Bell Drive: Sold for $239,900 on May 27, 2020. 

• 5160 Blue Bell Drive: Sold for $257,000 on September 23, 2021. 

• 5112 Pengra Lane: Sold for $250,000 on October 6, 2021. 

• 6855 Daisy Drive: Sold for $280,000 on June 8, 2022. 

• 6875 Daisy Drive: Sold for $310,500 on June 13, 2023. 

• 6905 Daisy Drive: Sold for $201,300 on May 9, 2023 (foreclosure). 

• 6935 Daisy Drive: Sold for $296,000 on August 23, 2023. 

• 7045 Daisy Drive: Sold for $240,000 on February 22, 2022. 

• 7075 Daisy Drive: Sold for $245,000 on March 6, 2024. 

• 6812 East Daisy Drive (three houses from evacuation zone): Sold for $225,000 on 

April 22, 2024. 

• 6879 W. Elmwood Drive (a house Lyman alleges may fall into the mine): Sold for 

$244,900 on April 9, 2021. 

Defendants' Exhibit 119 ( containing the Beacon reports of each property). 
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36. The Plaintiffs' and Class Member's homes are worthless. 

RESPONSE: Disputed. See response to Paragraph 3S. 

Dated this 29th day of July, 2024. 

MAY, ADAM, GERDES & THOMPSON LLP 

BY: Isl Terra M. Larson 
ROBERT B. ANDERSON 
msTIN L. BELL 
TERRA M. LARSON 
P.O. Box 160 
Pierre, SD 57501-0160 
(605) 224-8803 
rba@mayadam.net 
jlb@mayadam.net 
terra@mayadam.net 

And 

MORRIS LAW FIRM, PROF. LLC 

ROBERT L. MORRIS 
704 7th A venue, Ste 2 
Belle Fourche, SD 57717-0370 
Phone: (605) 723-7777 
bobmorris@westriverlaw.com 

Attorneys for the Defendants 

CERTIFICATE OF SERVICE 

Terra M. Larson of May, Adam, Gerdes & Thompson LLP hereby certifies that on the 29th 
day of July, 2024, she electronically served a true and correct copy of the foregoing in the above­
captioned action via the Odyssey File & Serve system, which will notify and serve all counsel of 
record. 

Isl Terra M. Larson 
TERRA M. LARSON 
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Permit Appl;cations -- Filing and Review 

TITLE 74 

DEPARTMENT OF ENVIRONMENT AND NATURAL RESOURCES 

Article 
74:01 General administration, Transferred to Article 74:25. 
74:02 Water rights. 
74:03 Water pollution program. 
74:04 Water hygiene. 
74:05 Water development. 
74:06 and 74:07 Reserved. 
74:08 Administrative fees. 
74:09 Procedures -- Board of minerals and environment. 
74:10 Oil and gas conservation. 
74:11 Mineral exploration. 
74:12 to 74:14 Reserved. 
74:15 Litter disposal and control. 
74:16 to 74:19 Reserved. 
74:20 Conservancy subdistricts, Repealed. 
74:21 Water system operators. 
74:22 Weather modification. 
74:23 and 74:24 Reserved. 
74:25 Environmental protection programs, Repealed. 
74:26 Air pollution control program, Transferred to Article 74:36. 
74:27 Solid waste. 
74:28 Hazardous waste. 
74:29 Mined land reclamation. 
74:30 Hazardous materials transportation, Repealed. 
74:31 Asbestos control program. 
74:32 Petroleum inspection and release compensation. 
74:33 Petroleum environmental compliance financing. 
74:34 Regulated substance discharges. 
74:35 Medical waste. 
74:36 A1r pollution control program. 
74:37 Air pollution control program fees. 

ARTICLE 74:29 

MINED LAND RECLAMATION 

Chapter 
74:29:01 Permit applications -- Filing and review. 
74:29:02 Permit applications -- Completeness requirements. 
74:29:03 Permit amendments. 
74:29:04 Permit transfers. 
74:29:05 Reclamation of millsites. 
74:29:06 Procedure for determining reclamation type. 
74:29:07 Minimum reclamation standards. 
74:29:08 Concurrent reclamation. 
74:29:09 Temporary cessation. 
74:29:10 Special, exceptional, critical, or unique lands. 
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Minimum Reclamation Standards 74:29:07 

land use. If the postmining land use 
se ... e.;..;c;_,;;.;;.e.,..;;., ... o-r_a,.......,r_e.,..c r:a=m-:ca=1r:o=n...,p::-T":Ca~n...,1.--:s,---,,-1n::-+-u=s-rr~,r:a...----,uc:-::-se, homes i te deve 1 opment. or 
future mineral exploration and development, the applicant must select an 
alternative postmining land use to be implemented if the approved 
postmining land use and reclamation plan are not achieved pursuant to 
chapter 74:29:07. When requ1red, alternative postm1n1ng land uses must be 
determined at the same time as the postmining land use. 

Source: 14 SDR 111, effective March 3, 1988. 
General Authority: SDCL 45-6B-B1. 
Law Implemented: SDCL 45-6B-44, 45-6B-45. 

74:29:06:05. A roval re uired for future mineral ex loration and 
deve opmen as a rec ama 10n Yee. u ure m1nera exp ora 10n an 
development as a reclamation type 1s subject to approval by the board, the 
operator, the landowner, and the local board of county co11111issioners 
pursuant to SDCL 45-6B-44. landowner, county comission, and operator 
approval of this reclamation type must obtained before submission of a 
mining operation permit application or a permit amendment application. 

Source: 14 SDR 111, effective March 3, 1988. 
General Authority: SDCL 45-6B-81. 
Law Implemented: SDCL 45-6B-44, 45-6B-45. 

74:29:06:06. Confidential information. lnformation marked confidential 
that is provided to justify future mineral exploration and development or 
other reclamation types 1s considered part of the permit application and 
shall be protected pursuant to SDCL 45-6B-19. 

Source: 14 SOR Ill, effective March 3, 1988. 
General Authority: SDCL 45-6B-81. 
Law Implemented: SDCL 45-68-19. 

Section 

CHAPTER 74:29:07 

MINIMUM RECLAMATION STANDARDS 

74:29:07:01 General requirements for all reclamation types. 
74:29:07:02 Minimizing of adverse impacts. 
74:29:07:03 Grading and backfilling -- Necessity. 
74:29:07:04 Grading and backfilling -- Criteria. 
74:29:07:05 Disposal of refuse. 
74:29:07:06 Revegetation. 
74:29:07:07 Topsoil management. 
74:29:07:08 Hydrologic balance -- Water quality. 
74:29:07:09 Surface runoff diversions. 
74:29:07:10 Diversions of intermittent and perennial streams. 
74:29:07:11 Impoundments. 
74:29:07:12 Roads and railroad spurs. 
74:29:07:13 Buildings and structures. 
74:29:07:14 Spoil. 
74:29:07:15 Noxious weeds. 
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74:29:07 Mined Land Reclamation 

74:29:07:16 Subs1dence. 
74:29:07:17 Underground mines. 
74:29:07:18 Requirements for specific types of reclamation. 
74:29:07:19 Forest planting. 
74:29:07:20 Rangeland. 
74:29:07:21 Agricultural or horticultural crops . 
74:29:07:22 Wildlife habitat. 
74:29:07:23 Recreation. 
74:29:07:24 Industrial use. 
74:29:07:25 Homesites. 
74:29:07:26 Future mineral exploration or development. 
74:29:07:27 Permanent surface impoundment. 
74:29:07:28 Changes occurring in approved reference area. 
74:29:07:29 to 74:29:07:33 Repea1ed. 

74:29:07:01. General re uirements for all reclamation t es. All mrnrng 
opera ions mus comp y w1 e genera requ1remen s 1n :29:07:02 to 
74:29:07:17, inclusive, and with the following requirements: 

(1) Reclamation must rehabiHtate the affected land to a condition that 
meets the selected postmining land use; 

(2) All reclamation activities are subject to the concurrent, interim, 
and final reclamation requirements of chapter 74:29:08; and 

(3) All reclamation required by the approved reclamation plan must be 
completed prior to final and full bond release. 

Source: 14 SOR 111, effective March 3, 1988. 
General Authority: SDCL 45-6B-81. 
Law Implemented: SDCL 45-68-25, 45-6B-45. 

74:29:07:02. Minimizin~ of adverse impacts. To m1n1m1ze the adverse 
impacts of a mrnrng opera 10n, the following must be considered during the 
mine planning process: 

{l) Design of mine operation facilities to mtn1mize surface 
disturbances; 

(2) Construction of mine facilities so that affected lands are cleared 
in small sections or increments to match the needs of mine production; 

(3) Visual screening of affected lands, including pits, dumps, 
impoundments, process facilities, buildings, and equipment; 

(4) Design, construction, and location of mine facilities to minimize 
impacts to surface water and groundwater; 

(5) Control of access; 
(6) Preventive measures to minimize harmful impacts to wildlife; 
(7) Location of waste dumps, spoil piles, and topsoil stockpiles to 

facilitate implementation of reclamation and to minimize environmental 
impacts; 

(8) Minimizing the production of mine waste and spoil; 
(9) Design and location of facilities so they are compatible with 

surrounding land uses; and 
(10) Integration of mine operations planning with the reclamation plan. 

-36- Revised through November l, 1993 

-APPENDIX 112 -



Minimum Reclamation Standards 

Source: 14 SOR 111, effective March 3, 1988. 
General Authority: SDCL 45-6B-81. 
Law Implemented: SOCL 45-6B-45. 

74:29:07 

-- Necessit . Grading, bacKfilling, 
an~o~..;..er;;...;......;..o~po~g-r...::a.;..,p ,..:..;..;.c.:.;:....r....;e=c..;..on....;s;..,;...;;r.:.;.uc.;....,;-.1....;..o..:...;n "'-'-m-e.,..,..;.o;..;,..;;..s .;;..;;..;;m....;..u..;;.,s ~ be i nc 1 uded in the 
reclamation plan to achieve visually and functionally compatible contours. 

Backfilling is not required if the applicant can demonstrate that it is 
economically or physically infeasible. In determining if backfilling is 
required or the extent to which it is required, the board shall consider 
the following factors: 

(1) Public safety and welfare; 
(2) Technical and economic feasibility; 
(3) Surface and mineral ownership; 
(4) Land use requirements; 
(5) Pollution potential; and 
(6) Mineral resource values. 

Source: 14 SOR Ill, effective March 3, 1988. 
General Authority: SDCL 45-6B-81. 
Law Implemented: SDCL 45-68-7, 45-6B-45. 

74:29:07:04. Grading and backfilling -- Criteria. The following general 
criteria apply to all grading, backf111ing, or other topographic 
reconstruction methods: 

(1) All reclaimed slopes and slope combinations must meet the following 
requirements: 

(a} Be visually and functionally compat;ble with the configuration of 
the surrounding area; 

(b) Be suitable for the postmining land use; 
(c} Be structurally stable; and 
(d} For fill slopes or other slopes composed of unconsolidated 

material, not exceed the angle of repose; 

(2) All grading, backfilling, and topographic reconstruction must 
control erosion and sedimentation, protect areas outside the affected land 
from sl;des or other damage, and minimize the need for long-term 
maintenance. Erosion control measures must be implemented during all phases 
of construction, operation, reclamation, and closure. Detailed plans 
indicating dimensions, location, spacing, and design of erosion control 
techniques are required; 

(3) All grading, backfilling, and topographic reconstruction must be 
completed as soon as feasible after mining ceases. The operator shall 
establish reasonable timetables consistent with good mining and reclamation 
practices; 

(4) Depressions for the accumulation of water are not allowed unless 
they are consistent with the approved postmining land use: 
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74:29:07 Mined Land Reclamation 

(5) Original drainage must be preserved as much as possible. Alternative 
drainage may be approved by the board if it is functionally compatible with 
and complements the prevailing hydrologic balance of the surrounding area; 

{6) When highwall reduction or elimination is not proposed, the 
applicant must provide justification demonstrating that such reduction or 
elimination is impossible; impractical, or aesthetically undesirable. If 
they are not eliminated, all highwalls must be stabilized; and 

(7) Landforms created as the result of grading, backfilling, or 
topographic reconstruction of the affected land must blend in with and 
complement the visual continuity of the surrounding area. Mitigation 
techniques such as land shaping, rock sculpting, or visual screening may be 
used to minimize negative visual impacts. 

Source: 14 SDR Ill, effective March 3, 1988. 
General Authority: SOCL 45-6B-81. 
Law Implemented: SDCL 45-6B-37, 45-68-45. 

74:29:07:05. Disposal of refuse. All refuse from the mining operation, 
including garbage and rubbish, must be disposed of in an approved landfill 
or may be disposed of on-site if disposal complies with the South Dakota 
solid waste regulat;ons in artide 74:27. Acid-formin9 or toxin-producing 
materials that have been mined must be handled and d1sposed of in a manner 
that will control unsightliness and protect the hydrologic system from 
pollution. All hazardous wastes must be handled in accordance with South 
Dakota hazardous waste regulations in article 74:28. 

Source: 14 SOR 111, effective March 3, 1988. 
General Authority: SDCL 45-6B-81. 
law Implemented: SDCL 45-68-45, 46-6B-83. 

Cross-References: Solid waste, art 74:27; Hazardous waste, art 74:28. 

74:29:07:06. Revegetation. Revegetation must meet the following general 
requ1rements: 

(1) Vegetative species and composition must be appropriate for the 
postmining land use. The species of vegetation to be used must be described 
in the reclamation plan, indicating the composition of seed mixtures and 
plant types and the seeding and planting rates per acre. Vegetative species 
and composition must be selected in consultation w1th the local 
conservation district, the landowner, and the department of game, fish, and 
parks if wildlife habitat 1s included as a postmining 1and use. lntroduced, 
naturalized, or nonnative plant species may be used only if they are 
suitable for the postmining land use and are approved by the board; 

(2) The applicant must develop methods and procedures for revegetation 
which incorporate reference areas, baseline data comparisons, or other 
procedures to determine postreclamation revegetation success; 

(3) A reference area may serve as a basis for comparatively measuring 
reclamation· success. Reference areas must meet the following requirements: 
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Minimum Reclamation Standards 74:29:07 

{a) Be large enough to make comparisons; 
{b) Be located in areas where they will not be affected by future 

mining while serving their designated use; 
{c) Be managed in a way that will not cause significant changes in the 

cover, productivity, species diversity, and composition of the vegetation; 
and 

{d) Be representative of the postmining land use; and 

(4) Seeding and planting must be done in accordance with accepted 
agricultural practices. Affected lands shall be seeded during the first 
normal period of favorable planting conditions after final topsoil 
preparation, unless an alternative plan is approved. Any rills or gullies 
that would preclude successful establishment of vegetation or achievement 
of the postmining land use must be removed or stabilized. 

Source: 14 SOR 111, effective March 3, 1988. 
General Authority: SDCL 45-68-81. 
Law Implemented: SDCL 45-6B-39, 45-6B-45. 

74:29:07:07. Topsoil management. In addition to the requirements of SDCL 
45-6B-40, topsoil must be managed as follows: 

(1) All salvageable topsoil or other suitable material must be removed 
from the areas of affected land before the land is disturbed. The board may 
authorize topsoil to remain on areas where minor disturbances associated 
with construction and installation activities will occur, such as light-use 
roads, signs, utility lines, fences, and monitoring stations, provided that 
the minor disturbances will not adversely affect the soil resource; 

(2) Where long-term disturbances will occur, the board may authorize the 
temporary distribution of a portion of stockpiled topsoil or other suitable 
material to enhance stabilization of affected lands during periods of 
interim reclamation and temporary cessation of operations under the 
following conditions: 

{a) The topsoil or subsoil capacity and productive capabilities are 
not diminished by the distribution or can be restored; 

{b) The topsoil is protected from erosion; and 
{c) The topsoil will be available for final reclamation; 

(3) The board may require topsoil or other suitable material to be 
analyzed by the operator prior to replacement to determine if fertilizer or 
other soil amendments are necessary to establish and sustain the required 
vegetation; 

(4) Topsoil · stockpiles must be marked with legible signs containing 
letters not less than six inches high in sufficient locations to clearly 
identify stockpiles. Such signs must be in place from the time stockpiling 
begins; 

(5) Topsoil or other suitable material shall be distributed as necessary 
to establish and sustain the required vegetation. The reclamation plan must 
contain an estimate of topsoil necessary to complete reclamation; 
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74:29:07 Mined Land Reclamation 

(6) If excess topsoil is present, the board may approve the use of the 
excess for reclamation purposes elsewhere; 

(7) Trees, large rocks, and other waste material which may hinder 
redistribution of topsoil must be separated from the topsoil before 
stoclcpi1 i ng; 

(8) If the amount of topsoil necessary for reclamation does not exist on 
the affected land, other suitable material such as subsoil may be used as a 
topsoil substitute if it can be demonstrated that the material is capable 
of establishing and sustaining the required vegetation. If other suitable 
materials are used in lieu of topsoil, they must be managed in accordance 
with al1 topsoil requirements in this section and with the following: 

(a) Topsoil substitute stockpiles must be segregated from topsoil 
stockpiles and signed as substitute topsoil stockpiles; and 

(b). In addition to soil analyses, the board may require test plots to 
determine the suitability of topsoil substitutes as a plant-growing medium. 

Source: 14 SDR Ill, effective March 3, 1988. 
General Authority: SDCL 45-6B-81. 
Law Implemented: SDCL 45-6B-40, 45-6B-45. 

74:29:07:08. Hydrologic balance Water quality. To m1n1m1ze 
disturbances to the prevailing hydrologic balance of the affected land and 
adverse effects on the quality and quantity . of surface water and 
groundwater. both during and after the mining operation and during 
reclamation, the following requirements must be met: 

(J) South Dakota water rights laws and regulations must be complied 
with; 

(2) South Dakota water quality laws and regulations must be complied 
with; 

(3) Dredge and fill laws in sections 401 and 404 of the Federal Clean 
Water Act as they existed on February 1, 1987, must be complied with; 

(4) Temporary or large sedimentation, erosion, or drainage control 
structures must be removed after affected lands have been vegetated and 
stabilized, if required by the reclamation plan; 

(5) Permanent diversion structures must be designed not to erode during 
the passage of the approved design precipitation event; and 

(6) Unchannelized surface water must be diverted around the operation as 
necessary to minimize pollution and erosion and to protect the operation 
and downstream water users who have prior water rights. 

Source: 14 SOR 111, effective March 3, 1988. 
General Authority: SOCL 45-6B-81. 
Law Implemented: SDCL 45-6B-41, 45-6B-45. 

Cross-References: ·water rights statutes and regulations, SDCL 1-40-15 to 
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74:29:07 Mined Land Reclamation 

(3) The board may require the operator to ana1yze spoi1 material to 
determine if it will be a source of water pollution. If the spoil material 
may be such a source the operator must describe proposed procedures for 
mitigating the condition; and 

(4) All spoil material that is determined to be toxic or acid-fonning or 
that will prevent reestablishment of VE!9etation on the reclaimed land 
surface must be properly disposed of during the mining operation unless 
such materials occur naturally on the land surface. 

Source: 14 SOR 111, effective March 3, 1988. 
General Authority: SDCL 45-68-81. 
Law Implemented: SDCL 45-68-43, 45-6B-45. 

74:29:07:15. Noxious weeds. The applicant, in consultation with the 
county weed board, local conservation district, or other appropriate 
agency, must develop and implement a noxious weed control plan. The plan 
must be 1 n_cl uded as part of the reel amation pl an. 

Source: 14 SOR 111, effective March 3, 1988, 
General Authority: SDCL 45-68-8]. 
Law Implemented: SDCL 45-68-43, 45-6B-45. 

74:29:07:16. S~bsidence. The operator must prevent or minimize 
subsidence that may result from m1n1ng act1v1t1es. Where subsidence cannot 
be prevented, measures must be taken to minimize damage to and loss of 
value of property and to minimize hazards to livestock, wildlife, and 
humans. 

Source: 14 SOR 1111 effective March 3, 1988. 
General Authority! SDCL 45-6B-81. 
Law Implemented: SOCL 45-68-42, 45-6B-45. 

74:29:07:17. Under round mines. All underground mine openings and 
wor 1ngs or prev ous y ex1s 1ng underground mine workings intercepted by 
surface mining activities must be sealed during reclamation. 

Source: 14 SOR 111. effective March 3, 1988. 
General Authority: SDCL 45-6B-81. 
Law Implemented: SDCL 45-6B-45. 

74:29:07:18. Re uirements for s reclamation. The 
requirements 1n : : : o : : : , 1nc uswe, app y to the 
specific type or types of reclamation selected pursuant to SOCL 45-68-45. 
These requirements are to be used to develop, when practicable, a 
multiple-use reclamation plan. 

The individual who develops the reclamation plan must be competent in the 
management and planning of the specific type or types of reclamation 
selected. 

Source: 14 SDR 111, effective March 3, 1988. 
General Authority: SOCL 45-68-81. 
Law Implemented: SDCL 45-68~7. 45-6B-25, 45- 6B-37 to 45-6B-45. 
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Minimum Reclamation Standards 74:29:07 

74:29:07:19. Forest planting. The following requirements apply to forest 
planting as an approved postmining land use: 

{I) Trees, shrubs, and other understory vegetation physiologically 
suited to the site shall be used to revegetate disturbed areas. Woody 
species shall be planted at rates which can reasonably be expected to yield 
mature timber stand density appropriate to the species; 

(2) No slope may exceed the maximum for typical forest usage in the 
surrounding area; 

(3) Reclamation is complete when the following conditions are met; 

(a) Sufficient woody species to achieve the expected stand density are 
viable and vigorous growth can be demonstrated by the operator; 

(b) The understory vegetative cover is adequate to control erosion; 

{c) The surviving vegetative species composition is appropriate for 
the postmining land use; and 

{d) If an approved reference area is used, the reclaimed tree stand 
density must achieve at least 70 percent of that of the reference area five 
years after planting. 

Source: 14 SDR 111, effective March 3, 1988. 
General Authority: SDCL 45-6B-81. 
Law Implemented: SDCL 45-6B-7, 45-68-25, 45-68-37 to 45-68-45. 

74:29:07:20. Ran~eland. The following requirements apply to rangeland as 
an approved postmin1ng land use: 

(1) Affected land must have the capability to support a livestock 
carrying capacity that is equivalent.to that of the surrounding area or to 
that of the reference area, if used; 

(2) Slopes may not exceed three to one unless the board approves steeper 
slopes; 

(3) Fencing newly seeded areas is required if it is necessary to 
preclude livestock or wildlife from impairing establishment of the required 
vegetation; and 

(4) Reclamation is complete when the reclaimed range is capable of 
withstanding proper stocking rates for two consecutive years prior to bond 
release. 

Source: 14 SOR 111, effective March 3, 1988. 
General Authority: SDCL 45-68-81. 
Law Implemented: SDCL 45-6B-7, 45-68-25, 45-6B-37 to 45-68-45. 

74:29:07:21. ricultural or 
requ1remen s app y o agr1cu. ura 
postmining land use: 
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Solid Waste 74:27 

ADMINISTRATIVE RULES 

DEPARTMENT OF ENVIRONMENT AND NATURAL RESOURCES 

Article 
74:01 General administration, Transferred to Article 74:25. 
74:02 Water rights. 
74:03 Water pollution control program. Transferred to Articles 74:50 lo 74:56, inclusive. 
74:04 Water hygiene. 
74:05 Water development. 
74:06 Reserved. 
74:07 Environmental financial assurance. 
74:08 Administrative fees. 
74:09 Procedures-· Board of minerals and environment. 
74:10 Oil and gas conservation. 
74:11 Mineral exploration. 
74:12 to 74:14 Reserved. 
74: 15 Litter disposal and control. 
74:16 to 74:19 Reserved. 
74:20 Conservancy subdistricts, Repealed. 
74:21 Water system operators. 
74:22 Weather modification. 
74:23 and 74:24Reserved. 
74:25 Environmental protection programs, Repealed. 
74:26 Air pollution control program, Transferred to Article 74:36. 
74:27 Solid waste. 
74:28 Hazardous waste. 
74:29 Mined land reclamation. 
74:30 Hazardous materials transportation, Repealed. 
74:31 Asbestos control program. 
74:32 Petroleum inspection and release compensation. 
74:33 Petroleum environmental compliance financing. 
74:34 Regulated substance discharges. 
74:35 Medical waste, Repealed. 
74:36 .l'ur pollution control _program. 
74:37 Air pollution control program tees. 
74:38 lo 74:49 Reserved. 
74:50 Compliance procedures for water pollution control. 
74:51 Surface water quality. 
74:52 Surface water discharge permits. 
74:53 Water supply and treatment systems. 
74:54 Groundwater quality. 
74:55 Underground injection control. 
74:56 Storage facilities -- Remediation. 
74:57 Concentrated animal feeding operations. 

Chapter 
74:27:01 

ARTICLE 74:27 

SOLID WASTE 

Administration, Repealed. 
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74:27 

74:27:02 
74:27:03 
74:27:04 
74:27:05 
74:27:06 
74:27:07 
74:27:08 
74:27:09 
74:27:10 
74:27:11 
74:27:12 
74:27:13 
74:27:14 
74:27:15 
74:27:16 
74:27:17 
74:27:18 
74:27:19 
74:27:20 
74:27:21 
74:27:22 

-2-

Collection and processing, Repealed. 
Methods of disposal, Repealed. 
Permits, Repealed. 
Monitoring, Repealed. 
Grants for disposal or processing sites, Repealed. 
Administration. 
Solid waste permit procedures. 
Solid waste permit applications. 
General permits. 
Location standards, 
Facility design and construction. 
Facility operation. 
Solid waste incinerators. 
Closure and postclosure. 
Financial assurance. 
Collection, transportation, storage, and processing. 
Statewide comprehensive solid waste management plan. 
Groundwater monitoring. 
Assessment monitoring. 
Corrective action. 
Collection, transportation, storage, and processing of waste tires. 

CHAPTER 74:27:01 

ADMINISTRATION 
(Repealed. 17 SDR 8, effective July 26, 1990) 

CHAPTER 74:27:02 

COLLECTION AND PROCESSING 
(Repealed. 17 SDR 8, effective July 26, 1990) 

CHAPTER 74:27:03 

METHODS OF DISPOSAL 
(Repealed. 19 SDR 186, October 9, 1993) 

CHAPTER 74:27:04 

PERMITS 
(Repealed. 17 SDR 8, effective July 26, 1990) 

CHAPTER 74:27:05 

MO1'ITOR1NG 
(Repealed. 17 SDR 8, effective July 26, 1990) 

Solid Waste 

Revised through September 19, 2011 
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74:?7 

Source: 17 SDR 8, effective July 26, 1990. 
General Authority: SDCL 34A-6-l .6. 
Law Implemented: SDCL 34A-6-l.14, 34A-6-1.18. 

Solid Waste 

74:27:07:03. Phase-in period for existing facilities. Existing facilities must comply with 
the provisions of chapters 74:27:03, 74:27:07 to 74:27:09, inclusive, 74:27:11, and 74:27:17. 
Existing facilities must comply with the applicable provisions of chapters 74:27:12 to 74:27:15, 
inclusive, and 74:27:19 to 74:27:21, inclusive, on October 9, 1993. Facilities operating on October 
9, 1993, must comply with chapter 74:27: 16 on April 9, 1994. 

Source: 17 SDR 8, effective July 26, 1990; 19 SDR 186, effective June 10, 1993. 
General Authority: SDCL 34A-6-1.6, 34A·6-1 .11. 
Law Implemented: SDCL 34A-6-l.4, 34A-6-1.14, 34A-6-l.18, 34A-G-l.37. 

74:27:07:03.01. Applicability for new facilities. New facilities must comply with the 
applicable provisions of chapters 7 4 :2 7 :07 to 7 4 :2 7 :21, inclusive. 

Source: 19 SDR 186, effective June 10, 1993. 
General Authority: SDCL 34A-6-1.6, 34A-6-l .1 l. 
Law Implemented: SDCL 34A-6-l.4, 34A-6-l.14, 34A-6-1.18, 34A-6-1.37. 

74:27:07:04. l'fo exemptions from federal laws and rules. The provisions of this article do 
not exempt any facility from compliance with any provisions of federal rules or laws or other 
requirements by any agency of the United States government 

Source: 17 SDR 8, effective July 26, 1990; 19 SDR 186, effective June 10. 1993. 
General Authority: SDCL 34A-6-1.6. 
Law Implemented: SDCL 34A-6-l .34, 34A-6-l .37. 

Section 
74:27:08:01 
74:27:08:02 
74:27:08:03 
74:27:08:04 
74:27:08:05 
74:27:08:05.01 
74:27:08:06 
74:27;08:07 
74:27:08:08 
74:27:08:09 
74:27:08:10 
74:27:08:11 
74:27:08:12 
74:27:08:13 
74:27:08: 14 
74:27:08:15 
74:27:08:16 
74:27:08: 17 
74:27:08:18 
74:27:08:19 

-8-

CHAPTER 74:27:08 

SOLID WASTE PERMIT PROCEDURES 

Pem1its required -- Applications. 
f'.ategories of facilities. 
Fees. 
Complianc.: with state, federal, and local requirements. 
Presubrnission meetings. 
Preapplication •- Public information meeting. 
Phase I application for new Type I and IIA facilities. 
Review of Phase I applications for new Type I and I I A facilities. 
Effect ofrejection of Phase 1 application. 
Time to apply for new facilities. 
Time to apply for permit amendment. 
Time to apply for permit renewal. 
Permit application -- Completeness review. 
Permit application --Technical review. 
Secretary's recommendation. 
Permit conditions. 
Public notice of secretary's recommendation. 
Procedure for contesting secretary's recommendation. 
Hearings. 
Application amendments prohibited after publication. 

Revised through September 19, 2011 
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74:27:08:20 
74:27:08:21 
74:27:08:22 
74:27:08:23 

Continuances. 
Permit transfers. 
Notice of violation. 
Permit suspension, revocation, and reinstatement. 

74:27:08:01. Permits required -- Applications. A person may not construct or operate a 
facility until the person has applied for and obtained a valid pennit from the board or secretary . 
Permits are required befon:: construction begins. Applications shall be made on forms provided by 
the secretary and shall address the requirements of chapter 74:27:09. 

Application forms may be obtained from and completed applications shall be submitted to: 

Department of Environment and Natural Resources 
Division of Environmental Regulation 
Foss Building 
523 East Capitol Avenue 
Pierre, South Dakota 57501 
(605) 773-3153 

Source: 17 SDR 8, effective July 26, 1990; 19 SDR 186, effective June 10, 1993. 
General Authority: SDCL 34A-6-1.6. 
Law Implemented: SDCL 34A-6-l.4, 34A-6-l.6, 34A-6-l.8. 

Note: Fees,§ 74:27:08:03. 

74:27:08:02. Categories of facilities. Facilities are divided into the following categories: 

(1) Type I facilities are those facilities that receive more than 150,000 tons of solid waste 
each year; 

(2) Type IIA facilities are those facilities that receive between 25,000 tons and 150,000 tons 
of solid waste each year; 

(3) Type IIB facilities arc those facilities that receive between 5,000 tons and 24,999 tons of 
solid waste each year; 

(4) Type III facilities are those facilities that receive between 500 tons and 4,999 tons of 
solid waste each year; and 

(5) Type TV facilities are those facilities that receive less than 500 tons of solid waste each 
year. 

Source: 17 SOR 8, effective July 26, 1990; 19 SOR 186, effective June 10, 1993. 
General Authority: SDCL 34A-6-1.6. 
Law Implemented: SOCL 34A-6-1.6, 34A-6-1.8, 34A-6-l.16. 

74:27:08:03. F~es. Each permit application shall be accompanied by the proper application 
fee as follows: 

Type I Facilities ...................................... $5000 
Type IIA and IIB Facilities ................... ... $ 500 
Type III Facilities ..................................... $ 250 
Type IV Facilities ..................... No fee required 

Source: I 7 SDR 8, effective July 26, 1990. 
General Authority: SDCL 34A-6-l .6. 
Law Implemented: SDCL 34A-6-1 .6, 34A-6-l .8, 34A-6- l. l 6. 

Revised through September 19, 201 l -9-
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74:27 

74:27: 11 :02 
74:27:11 :03 
74:27:11 :04 
74:27:11:05 
74:27:11:06 
74:27:11 :07 
74:27:11:08 
74:27: 11 :08.01 
74:27: 11 :08.02 
74:27:11 :08.03 
74:27:11:09 

Wildlife, recreation, aesthetic value, threatened or endangered species. 
Floodplains. 
Distance to airports. 
Distance to residences, other buildings, roads, and parks. 
Distance to surface water. 
Wetlands. 
Gravel pits and quarries. 
Unstable areas. 
Seismic impact zones. 
Fault areas. 
Variances. 

Solid Waste 

74:27:11:01. Applicability. This chapter applies to locations of new MSWLF's and lateral 
expansions of existing facilities. [n addition, the provisions of§§ 74:27:11:03, 74:27:1 1:04, and 
74:27:11:08.01 apply to existing MSWLF's. 

Rubble sites, construction debris sites, and restricted use sites shall comply with the 
applicable provisions of §§74:27:11:02, 74:27:11:03, and 74:27:11:05 to 74:27:11:08.01, 
inclusive. 

Nonmunicipal solid waste mooofills and other types of facilities not specifically listed shall 
comply with the provisions of§§ 74:27: l l:02 to 74:27: 11 :08.03, inclusive. 

Source: 17 SDR 8, effective July 26, 1990; 19 SOR 186, effective June 10, 1993. 
General Authority: SDCL 34A-6-l.6. 
Law Implemented: SDCL 34A-6- l.l. 

74:27: 11:02. Wildlife, recreation, aesthetic value, threatened or endangered species. 
The location shall not cause significant adverse effect to wildlife, recreation, aesthetic value of an 
area, or state and federal threatened or endangered species. 

Source: 17 SDR 8, effective .luly 26, 1990; 19 SDR 186, effective June I 0, 1993. 
General Authority: SDCL 34A-6-1.6. 
Law Implemented: SDCL 34A-6-1.6. 

74:27: 11 :03. Floodplains. Facilities shall not be located within the boundaries of a 100-
year floodplain. 

Source: 17 SDR 8, effective July 26, 1990. 
General Authority: SDCL 34A-6-1.6. 
Law lmplemented: SDCL 34A-6-1.6. 

74:27:11 :04. Distance to airports. Facilities contammg putrescible wastes capable of 
attracting birds may not be located within 5,000 feet of an airport runway end used only by piston­
type aircraft, and within 10,000 feet of an airport runway end used by turbojet aircraft. The 
operator shall inform the federal aviation administration (FAA) in writing if the faci lity 1s within 
five miles of a public airport. 

Source: 1 7 SDR 8, effective July 26, 1990; 19 SDR 186, effective June 10, 1993. 
General Authority: SDCL 34A-6-l.6. 
Law Implemented: SDCL 34A-6-l.6. 

74:27: 11:05. Distance to residences, other buildings, roads, and parks. Facilities may 
not be located within 1,000 feet of an occupied dwelling, school, hospital, interstate or primary 

-22- Revised through September 19, 2011 
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highway right-of-way, or public park or recreation area. The location may not pose a potential 
safety hazard to the public. 

Source: 17 SDR 8, effective July 26, 1990; 19 SDR 186, effective June 10, 1993. 
General Authority: SDCL 34A-6-l .6. 
Law Implemented: SDCL 34A-6-l.6. 

74:27:11:06. Distance to surface water. Facilities containing putrescible waste or other 
facilities disposing of materials that may pollute surface water may not be located 'Within 1,000 feet 
of streams, creeks, lakes, reservoirs, or other bodies of water classified for fish life propagation 
defined by chapters 74:51:01 to 74:51 :03, inclusive. 

Source: 17 SDR 8, effective July 26, 1990; 19 SDR 186, effective June 10, 1993. 
General Authority: SDCL 34A-6-l.6. 
Law Implemented: SDCL 34A-6-l .6. 

74:27:11:07. Wetlands. Facilities shall not he located in wetlands. 

Source: 17 SDR 8, effective July 26, 1990. 
General Authority: SDCL 34A-6wl.6. 
Law Implemented: SDCL 34A-6-1.6. 

74:27:11:08. GraYel pits and quarries. Only rubble or construction 01 demolition debris 
that is free of regulated asbestos-containing waste materials, asphalt-containing materials, 
petroleum products, or other materials that may pollute groundwater may bt: disposed of in gravel 
pits or quarries. 

Source: 17 SDR 8, effective July 26, 1990; 19 SDR 186, effective June 10, 1993. 
General Authority: SDCL 34A-6-l.6. 
Law Implemented: SDCL 34A-6-1.6. 

74:27:11:08.01. Unstable areas. Facilities may not be located in an unstable area. 

Source: 19 SDR 186, effective June 10, 1993. 
General Authority: SDCL 34A-6- l .6. 
Law Implemented: SOCL 34A-6- l.6. 

74:27:11:08.02. Seismic impact zones. New MSWLFs or lateral expansions of existing 
MS\,VLFs may not be located in seismic impact zones. 

Source: 19 SDR 186, eflective June 10, 1993. 
General Authority: SDCL 34A-6-l.6. 
Law Implemented: SDCL 34A-6- l.6. 

74:27:11:08.03. Fault areas. Kew MSWLFs ur lateral expansions of existing MSWLFs 
may not be located within 200 feet of a fault which has had displacement in Holocene time. 

Source: 19 SOR 186, effective June 10, 1993. 
General Authority: SDCL 34A-6-l .6. 
Law Implemented: SDCL 34A-6-l .6. 

74:27: 11:09. Variances. The board or secretary may grant variances subject to the terms of 
this section. The owner or operator of a facility shall make any demonstrations necessary to the 
board or secretary for the purpose of obtaining variances. Demonstrations for variances to location 

Revised through September 19, 2011 -23-
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Source: 17 SDR 8. effective July 26, 1990; 19 SDR 186, effective June 10, 1993. 
General Authority: SDCL 34A-6-1.6. 
Law Implemented: SDCL 34A-6-l.6. 

74:27 

74:27:12:06. All-weather roads. Each facility must be accessible by an all-weather access 
road and must have all-weather on-site roads suitable for travel by loaded vehicles. 

Source: 17 SDR 8, effective July 26, 1990. 
General Authority: SDCL 341\-6-1 .6. 
Law Implemented: SDCL 34A-6- l .6. 

74:27:12:07. All-weather fill area. Each facility open to the public must have an all-
weather fill area for use during inclement weather. 

Source: 17 SDR 8, effective July 26, 1990; 19 SDR 186, effective June 10, 1993. 
General Authority: SDCL 34A-6-1. 6. 
Law Implemented: SDCL 34A-6-l .6. 

74:27:12:08. Posting standards. Each facility shall have a sign posted at the entrance 
stating the name of the facility, the name and phone number of the person responsible for the site, 
days and hours of operation, unloading directions, fees, prohibited wastes, and other information as 
needed. 

Source: 17 SDR 8, effective July 26, 1990. 
General Authority: SDCL 34A-6-l .6. 
Law Implemented: SDCL 34A-6-1.6. 

74:27:12:09. Public access control. Public access to the site must be controlled through the 
use of fences, gates with locks, and similar controls. 

Source: 17 SOR 8, effective July 26, 1990. 
General Authority: SDCL 34A-6-l .6. 
Law Implemented: SDCL 34A-6-1.6. 

74:27:12:10. Litter control devices. MSWLFs must have litter control devices at the face 
of the unloading area and around the perimeter of the site. The litter control devices must be of 
sufficient size to control blowing litter. 

Source: 17 SDR 8, effective July 26, 1990; 19 SDR 186, effective June 10, 1993. 
General Authority: SDCL 34A-6-1.6. 
Law Implemented: SDCL 34A-6-1.6. 

74:27:12:11. Fire control. MSWLFs must have a fire lane at least 25 feet wide around the 
active disposal area and within the perimeter fence . Other types of solid waste facilities must have 
fire lanes in conformance with local ordinances, if applicable. 

Source: 17 SOR 8, effective July 26, 1990; 19 SDR 186, effective June 10, 1993. 
General Authority: SOCL 34A-6-1.6. 
Law Implemented: SDCL 34A-6-1.6. 

74:27:12:12. Buffer zone. MSWLFs must have a buffer zone of at least 100 feet, including 
the fire lane, within the perimeter fence. Other solid waste facilities must have buffer zones in 
conformance with local ordinances, if applicable. 
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llnM.'11~ oo,.:1.1rnmu\; 1rn J~J•.Kl6 I~ HU~oooom 
• .A.¥Ui1Bblr a~p.l I~ rroim 795~ - I~:!'; 61:11!.n Jtfj 111iJ~IOfl71_,113 - lili_OOOOICOQ 
• lli:..ntLI lm•80)' rmm I rn: HH _ (~~] 7 
• 'rile wunmty ~ ~o f'L111i& lrllL'n ~le:- di' Su111h D'ilkola. 0.:11-.."!it.Ut UH_ ~10 
• 'th~ publi,hc,d ~·l:Ea (Dun,d UMef IM" ciltd ~ferah"'« 1111 Wend i:ir lh~ l'fll('lr!: 

Oo1h m~lflnd ll'ltfii~ oran:,i ri.-m ll!'ltk~ mr d•~fun 11..illdu~ 1ht: ff'lt~•n11: ~~tmi~,111 
jl.Hd ~ih:: m11rcd l~ig11tiChll •nd l'Clti~~ 

• I\ J!fflimili-ilry ~11:i;~ ln,pM,ot'I- orthc= ,IK'dl"iJim.-i-iTid "i~ fu'lrtcs 0J~liif.(13/) 11 ~ll 
• su~i.1th.i:c .,.-0~~1ii::.i in\'C'!tr:y11.1Ji,n. 1~ii1J!!. 11u1d 11m.l}'iii1 ~lp~cd I 111:!J?l 
• 811~ucfuc g,i.~~cn11i.:•I in\'ei-tfpl◄on. lr:1-{il'llt, i1tMl)"llii!I.. •urvcy[nc. nnd Sl'ld&liR.Y 
~~ m thi!!ii JqJQfl ~d~~ i,11 ::m2J and JA'11,u1111• or:W-24. 

O.Ud on 1h1s infarmui:i-l'ln i11:1 •umm,~nu:.-1 iTI my ~~~n n:p,:t1t t M\li:- fonn~ 1hc folkwr'rn~ 
C>f'•mo,u,: 

I . Rc:&e1r.::h ~-~ b'J 1••fo.:k 1' n~n of Tonn R-LM. rcf-efflle;cd b\' 1hi: S11~ 
5l■mpcd dncunicn1, H~c:tl 11hovc,. ~Qdiares- rh.a:1 um'IL"Ti!R'H.tn.d m i1,1r,,j!T of .&l'Jli~m begu, 
In lhe- t"i)l<k... ~m..nil-J'l'llliu- i,111111"11!; rnt1oom ~ ~. lliP 11t11k~J1d mhiint 
wlfli!lll~ Ln1ill !!~ jta!.t the:: I '1111~ illld ~ibly 111:S l.ti!c e tln: miti-10-IBh,- l 'kiCk. In lbc: 
I.ii.tie t 'Mils, ~rip~ 0~1ior1i. "\111"-'H: unucndii:a fut .IL roriioJJ. of ill.; ~IL M .~n~ 
WM ,:,mJuc:1"'1 ~ lWIJ _p1i\1111: c.qKlf'llliont •11'1. 'fll'\llill.)' ~ lbc Stati:: Qf~~ll1 Dui~;c 
for Uk' ·,n ,he prr.-d.ucti,on of Pttnlimd: Ccmmt. TI,,,: n1cnt of fina.l tceletmtltion 
pcrrormcd "'' ih~ ,in~ i$ ooi ~JJl.\.."'fllcd. ~, ,, nndmbxid '"1u tlw: mil'i-ing pi!rmi, WJ!!. 
'-'111!.11~, ;11Dod rfi.:: ■rca 1,.1,ns fl!El111n~ h)' 1hc 'StJIJ~ a r St1t11n D:eko1a as. ptiU.r.d11111..l. Tin:. 
li-~d WA!~ ~d 10" prl'fll'tl: itJWftl..'1' by chc- S'Lllit-1:' ,ofSa-ulft, Dakoui. in 1m. Ill 
~ocl:Jfflttm:d ~ (JI~ ~tlTil1U} ~ ~Ven ,o A,u.y~d IIM r 1n:1! fllK. Thi:- Stifle llf 
Soolh D1iJcok !SD, ttlc SU..ot:l ~-cc .a11w illdflhc Cll'C1rfl)I orjhUtJ.bswflC(.Ci"tl•'"· 
Wilb Iha 1:IL~ (If 11111d -and ~d. ~ ;l'ilal.:- lwt5 mad~ T1Q fun.her llr(ll~C)'~ of 
Ut~ ,.i.,tr;urf6cr auk lg .anr l)('lu:r- patty' rodividuaL (lr CD bly. In I lil96 trii::. propa1r 
~ -~;pli1 ~ ~. 111.ftd lllfldr'k lo .wkiii,,1~ tl'lct i...rui ¼IOtMI bc@u. Tot Mcadi: 
Ca.ml!■' ~ llf C'll1fQt1.J:5..S,10na'& illppt'L)\'~ I ~11bd.ivision pl1..1 fur ibc firwt ~ gft1,e­
HidnWII)' Hms 51-1tidivni1.111 in Ocfekr W0Z ~ fw'IIIL"I" l"IX"IDWGtiou "ill'Drt i.!i Dl,(l.'ft-11-

10 h""cqo:;o!Q,u-d, 1111..J u~ -J~t~rnnil or the ~Mi-li'lst'Oq1 rarulk-d rd :Kllf)i;l; lltll:~irig 11t1J 
rt.Iii~ -0r th: tii'OJl!> pl10e-d. durin.11 ~lmiillli(lr,_; primarily amt LC.mg of ~11\oarian Ind. 
r,rc: eta mi cir.tel)' in !ltrc ~ Kci"ior,:1, as Clo' i d-m CA;'!d 'by ~ ~ti n ~ ~,,ft pb n:i; c,rr.p tn.i 
rw tokvclopmtnl pf i.hl:. 11-L!Whi,1\ln: 

.l I ' '1 I r 
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Th4!~..., 1.1rsot.1tt Dilko'4-d:iod r,m full)' disdo,c 1hi:: .c:,11cn1 o-fpa~ minir,1 "-,i..,;,1t,1 
11 OIi" Gid tticy ibsc-lor.c Iha'!: I he' ~tc: Wii5- n:,: haimctl 118' p,ll5,I ID'Ci ano1 nrid no I to 1 !IW'ld ,rd 
111!.i ..,.~w J.U~n 11ntUm<:1~ 111t. No m•nr;:1iU11 w 1h11. i.l~ w• "~t fll'll!""-'tuim.t 
fi1111n: dr.:\'Ct('frnaH flftbr;: ~itr fll1' K'lii~•i•I nr liftha- ~n~uni ~d ,1,1~ c~·im 
lb1J1.11th !I '-Vas bo?m lhs.l lhi::: c lct,11n:: ""as 11Dt ror11p1d.cd lo :i ma,d.vd: 1h11 1io1rt1uild 
11H.,w ~Wl'II at~ s1 t~e ~m~ q-f ~le or in mt fui-m:; 

fu, • i.l.Irn'I K!liU.Ll "I Ou: _pe( mminia p~~ bo1b u.nda-J,numi and ~rf~i::!, ai1d 

limncqloUII..:- ~-1~ ~ll ~iami.lio.n o!"lk m1DCi kl 1'14r'p,nt "1'Ttt801G1a.l Ilk, 1~~ 
ffllllJC:Jll'i-, l)ftt,;: i-ilc ~n ti!!- praa1t ooooitifln 1:11 unftt ,o ~,~ u~ 1itn1~11"',. and 
ifl~~ ~ly .t lh!! $ile. f11t, ~ndrli~r. h.m. been ~:,i:l!!d b~ lbl:' 
d i$5tl lwi g,i of Q'psll.ftl ~ ,wf a«: :anrl gri;iw,d i,r, • r: r ur l)'lffUl!l'l ~pnitXI in I he 
urtdi:111n,.und mine llt'H.I {1"1mrpini11.xl m the 111.nf'I« mir,c t,adcffll l~il,p ~ ?M 
~k.1111 or bnt m the: ~imirJ ore bed.J' .uul pip.HJ m the fHI ru.laiid~ 

t a,iur.:- In di~I~ lhi:K- f Pf&01Di fu.;u. F'riar 10 uik: flt"1rn= P'JOP(:11y anit 11) lowing Ibo' 
u~I ,ubdi.,.~n an LlK" ~~ (Q, r~~i:.111 dcvrdQ_pmaJI Id thit ~~~ 
1u1.J 11t,~~• pl!N~ flflh(! lw-w jnvnt in tlJ.e <x1bdhii®n ani im1.~·idMI 
pmpcr!i~ ~•h l~i:: Uildi.-i,1-.:iding 1htir Th~ !ill~ hH ~ ft.dlJ ~a.11J100 f(T 
lll'IR:IU•Cli:il Im: pe.M IUiJ1,r,i~; 

Jri l•1 i:uITCDI cont.1◄ 1 ior. tit;aifii:a~• !lnd ~,-c-riiJ.,.i: gei:i1.x:hr.k1I ~121r-ds. ~ift 

lhro~l 1~C r;.i,t111Jrf~ i,f F1i.ck-it~y Hills S-ubirvi5ooiO'l'I. Tha.c ioouDi: •~e dill:4.1 
d11.n~ or rotJf .ooU•~t:! pf 1~-= 1dtJtf1di:in.od ~~n:JW'lc.! 1t1iT1~ ~cri; fri~ typsWn km'at 
i.:!ltldi Ii an.1 b,;;j 11)1. rn:.:111cd fo· lhi: rr,na illm I'\ nn:- bod r ,uJ j~ I Ii;, lh t mi-mi Y!'m'kicg'i. 

uo•w4ablc f1I t 11:1.11eriill C\lll~i~i~~ vf weak. lilk'-~i t'lcd jOIII- 111J ~fi'I.IHI bcuJ~ m.l!ll 
for rcc:lm11lilllll of :wrfillff mfr-ine,. hick of• ~Uka1iori of ~fill m.1-1m1lh, aiwl 
i:nmfl'tll~li!M'I ~111-l(ffl~ ~ ,up;,or.t u~rie1~d d~velapmcm. land On~ ill"~illf! oJ 
Ql~llal ilC1d .anm,i111quifi.s1i ~~•Pl JOfl.i:~a, end WC'lk(ltifl.11, 1j11fiJli: clck1ctRMJ• fill 
malcri11t-t Md mjnc .... o,11:.l;,!ij!i- Thi:11: ,i.:onoi,.iun!I- ras.: 11n 11..0U~l.llblc n!lt IO 
hrrm~W11i:::n 19l!d tM ruMk ttt1111 ~ 11?)' lll!ld li1t" ihl' ~~div LJiiol'I. 

Mr l.1¥('M11 i,'!W11:IU1it.1l'I il tJ1, tubdMtilJJl Ii- li!!l!ihibi ting 11i:llfl,"5 of-nriti,i fjcm,-~ in .,<'1'11l;li, 

i;mm. y111rdr. Jickw:iilk~. ~c. rd1"ted m bod'l lbc' ui1dcrwou~ 1md !11crf1cc m~u•D8- tb1:~ Js 1!90 
~bvli;ll;l.5 e'l',~I: 't!µil .:ii pflrtl~ [Jf ~ waler ~~Ill,.!!; rnn'lpn.lTJliKJ, a it koo\m lbt .. 
D1gnrnr;:1JJ.t 11fflQllnt of rinl!'ii)cil w~r ~i.4ppal&'d b~ N-twlt-al~S•rli1lll)' Oi~c1 ls ,un:i,coi:ournr,111:i for 
imd tuay hL: ani:ring lhc .iub~, o11,-.,o 11:i.:-~cr :,_y:sl(;ffl n. iii'lihi~tm~ 1i~nUii:-Mt diMn:2i hi 
pt:i r.11'>1n oI 111.e :!>lilbi.11,.. i&.i,ui;. Thi t. Jisun,. will ,i;om i111• i;:: 1-i.1 ri,: t Ioli'"(] r 1-1: ai,: :11.."1 kn11rn I.. •n~ iJt,ti.i;i:. 
ut!ll. pi:pi-., ~lid■11tiPn, ffp:,:IJm- I~$. mid ~1~ JI~- S'Ui,lli1it;.1.ltln llf htttnC5 nnd 
inllffln.ir;lurr; 111ri: no1 rc:al~r I-Q::111,i::: lhcn:: ~s. 001 ■ pmci~ica.l rnctht.ld for 11ubilia11c~ of 111 OIi 
~■1 suppmi('I~ w11.1i::r. ~-we;-, ps, 111\J t:l~l !ina.. Sttcci, mi! IJIW~ .. ~1-11 Ir 
~llii'C'd wi1'houl rct0m.lN..1in_g 1'-c-m wilh '!ilabUi7.rn ,-uh,11mik llnd ~ ma.ll,,-j11l!1 1bH.1 i~ 

l?SJl'f.'lpri,aj c for mid l:l w ~ifll- Tl:ii.5 ,,r,,tiald ~ll~l"t' du: TmltMIII ..11111 ~Ll'l.1atl.on a! ,11: 1rMHITT 

iUnClllr.11 '1'rrn:i.u.-n..i Thl;'.!l.i!iilinJ kltlDl."lJI"Wlll tuf:nl.!liLnu:iu~ .--c,uW tLCcd W b-.,• tfflKI~ om.I 
ntJm.i ~-c ant01Ul,U i:t1 rm nt,li:NI Y,""IJd. n!X(! I" l!e- "'11..Wed ~d ~~ wi•h J;!P'")prilll~ 
IUJl,~111!!1;. hd-.r.:- ~I:" l'llft.ffll'Maurr ii 1-eb1J1 l1 Tbt-QQ"f1coe rru11c b.1d:fiU Yo-rwuld nad lo be-

• 31 I + , l r 
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• n:mi;1o.,.,:d w TCp,l1ad wi1h. NdfiU ,ui111blc ~o "Mt.J"P.1ff !he 11a.rtncd-stn11;t1L~. l ,r.dapirmfolj 
dt111"C111Cd home:. ~'flllld C\(e1a:t.l I.hr:: 'l'ldui: ufth-=: propcnits A11.d i:l.>f.lld be ,diflia1,1t In 1rnplam:m 
du.c ~ •he f'rt.'Sl:'1«:c: or grounJ"-'r ll.WI" M:Jr Ukl" ~itmmwy Nml."'-11.. The 1:nJ ~JI ,,fmi;: pt.kif 
wh1u1i1'A«- ~cir:id11i~~ ~-n• hrn~lh lhiii: -,u.lMM,-ii:io it- lhat ,.;\'~ 111-,mi:s n~ ~•,1in1 C\lrrcni 
llJJI$ Qf odistrQ., mi\'"C bcai 1mp.31:h:d by 'Ole .:M3jo11cicn1 51:tlkruw and 1,1;1m;iJ.encc: 1ua~• A5 the 
infn~l"\lc.'tQte ind~llli. ~•1 and utUilin: hn\ic bcrn ~prmril~- ~liliC' (1( i~t 
lrt1J1111l"'l~liry ~('51JlhiH.rinf: lh~ fin m~h:ri1d~ hlmlc:s. ;uuJ, mi1ignti.ng ~ lmd~'lP'tmnd minr, ir i!i. 
my ~jrJ~n t~il. -~ ~ ui.r: ot th.c1 h111d U\..lt compo~ lhi;: :1111,bdr .... ~fgfl i• '11L1i~IOQ ohl.11:i 
akooom:.-,iJ 1,1oJ"lf1'0',lnLi mhi-o anl1 lum1,il!: 1hi:-!UbJt\'l!liion in,o ~ ~-

-Co.!FloamAL ifUB,JEC"T ro 
ffiOTRT~~DER 
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I. lNlll0Dt(110N 
1'bi- ,q,m1 i-'l"lmtitliltt1 lh~ 1UT11"11U)' Pi'W~-EGf,i (fum'lnly Wc::ta..m Engjft«f], ..t 
{Jl!~I~ j~-1 ~fl-llrilli ~rtt1c 1-{id.c!lw■y ~,~1~.s.ib1.1~"l"Kl'fl tw:il•~ in a.~~ S[] 

W~cm,SGI ~t JTl~(lh•ed W!t~ lb~ :l'f-c\Jm w~ l~J' ~ ~lr.i~ ~ Fo, R~'hiW., l-1-P 
rn Fi::bnJ.111)' .:if 2011 Sine.: 11-thcn,:.-mci::il, Wcst-ct11-H11 hm iJctfOm:icd v-lw.i borne 
L-n~i:tittlU·, vi1ual IIUpl:(UdU~ L:tf :ru'l:t:b., sidi:W.ilk.s. 1111.! dt•idllilJC !f)'W,'ll~ 11tJ(J pcrfot1c~ tw,,o 
!0050fflrc-so-ll-.. in~t11i(l'[lj, T~,;ubsurf1i;e-:wll1 invc-M:~1uiot11-Wett" r.1:IOd 10 dcfOmtior dlc­
citl~n•is; ~11(1. .ci:rin.djliOP11 cif ;iiNHjJM~ mtd~~oo11d mirio:= wort~~ ruijfl\i ~flail~ rt'fl~II tiir I~ 
tubdi~l-ion and 10 (b1uac1t-n.r:c--and dctcmine 1h,c c:r;1t1di!itir.1 of st1i11- 1~ 111 bxktnling ihc 
iil.trtxc mint I~~ i51~ 111: ~ .subdi-.,11inn pnt1r la il.5. di,_...,dcptll~I-

Thi: ~¥t!hJ U11H loo w 1tur in..,ol\'aucnt witl1 IIIA.'" rroJi::ct bl:~ 011 Aptil ~71°. io1lt~ ..._.k(fl a lHMC 
-lilJ.~idC'flCC~t ~ In c~c norcn.cm «Id CJ( F..at r:,.,1!.}' tlri"~, ... ~i.::h 111'-IK I~(' mul! (Ir II 
p,c,uon ~,t· du: D1111C- roof' ,co 11.a_p'Q!"I~ ◄fib) the- cipcn ffllCIC w omnp- It was I n.rti llll ly bclicu"tl tiw mi: 
!IUbsld~ Wa!i dui:: to :iid 1i0lml'I~ "\...:, 11,il) I~ opi::l'ltll.J 11nJ tdjll~ U111P'I-S. W~N ~l.ttl'I:() 
~ c;avir,;g ~perts- 1nc ari-.·•n,g cilpi:rt.5, ~llN,;ki}'-dt1crm1~ <hal !he Dl'ld~muri.J '1.trllirtll~ V.M .iln 
llbAfid~~.:d ~irk' di.let ro 1'bi: ~hi:c:, ofti~ltltd ..:.an l'lii. M 1h1H lilbt ~"'Cnlil ntl'l"!ll:S in \h.-:: 
vl~nil'!f en.he: ,1.1tilidi:ffi% 'I\'~ i:\·K"WIIICd by loc1:11I law -c11furvcmrn• :uid cm~y-~G­

T1n:- h(lfl'la ~n1-1in :ni~.iftPlncd m,ij ttri: •ff .,.IIINffll- ~:111_,. nf dhl?(Nlir ;aind di 11rcu. lhc "51.ibsic~ncc 
mitur(" i:s-11r,;1ive l..d ~hibc~, olwi~ :iipi- r;,r t~ti"~ i 11~ wlla~. k\-~l ~r robsi~ 
~~tla..,r ~chtpca iTJ 1hi; ,...c:i,ill~ ii(lhc cpc::n ,;ol~, Wta'terfl-E.(j] h.i.:!I c,oJKI~ 
'5U~~l 'll.l~rfati: ji,,.\'tllllfl(lll!Ot'l:11 'M'li(b ii-.. vc idL'111fijt'd pc1nkll'I~ <1irmc ripl"ft mim lf,"1,ri:ltt~~ 
CIDd m·c:21n:l 1ll,a.l pai,: iifffic ml-iw ~ 1'tifl.a1U"1' ~ A-Od lhim: i, ~-1~~ ~,~mimdW1U~ 
hto'r~i;ml i••I~ 11,11! e1111.Jt1111--J 11111,t:. 

8t11MI L;-1n11t1. 11E 11'~ Rob Uc::m.nt, rl! travc-lcd lu tbi: Hiodl!ilwiA-y Hjlts S-..bdrv~DJJ m M;;in:1'1 (II 
:lOll 11t1d ~rro~ !K'!~Cf-1111 v1wd humc:- ln~~•ii,iM 1miJ .... i~l ,~•i"~ ,ufihr !wtr11..:c. 
inr~ftk!Ol!'I! I !'1111d, -1i.d~""11dk:t.. Jri\ll,."WD)'5-, ~•~ l 11.M d/1!111111~ 'l)'qlr,n~ ta:ui•m. ~Id.~, l!lt: J on 
Muc:"h 1~-J 1 "'. ?ti~ I Th~ ,_,,9.l.t 10 !he- mbd.i\'.-sioo wu-,ud to i:,111bli:sh ltlc- 1.U1dt1ioirt a,f !wDSU, 
intnl1JU4.1LU\!,,. tlnd dr.HMJC- V1!LUD,I ln!.pCC'llillUi "'r:n:! ulso u!!al W uewrmine ~fotba- :1ulmd1."f1" 
fca.t1-1re( Wr'er'C' ~II •1 fhc !liar, Ill~ if it M-!I itWirJ~l ffillll V11~t ,mll~ Of "li!!'(11 Jic.1nt 
~~-llC(1Ct: m~tsi w.~ 1rntnu1i:mt. Tile in~·e&1.~llorr1, m"1:i111ti::d 111.M ~11 ~tubdWi-.i,Qn ~ 
\'.lf)t~ d~~ ofo~11bk.• ~I d.i~~i. wilh iomt- hnmct e:.i..Mbii.m1 siseificmt 
~C!ll't 11nd other:. only hlvir., mimw- ~ru.::llmi- fhc~ ond '!iidcwulb U:tro~ghoot ft.~ 
i2-1tid1'\o''5IOTI s,hi;1,,1r ll'l•c~~ S4-~l~L h.e..i; oc:i,lWITrl bi.ml!lillh po~,nl and ,~IKfciu~iio,1u 
R1i1-11:Ul't' fMn !i•~s 1,11\d !!ii~"YP".allt,11, 1't •H~r;:li IO H1.>cl)' g-ih:r Ll1ii:-111t>i!<nldr.;- w11ls: .... ~ C"4"!bi ~LL 
J!!llf"-' ,.~.11111:IJly ltiWld 111mu19·111u11bc: mfr.tiitrui:wn: f,~ ¥,Q'C" fnund tc:i ~ k- !'ltnitxh1, uW 
~!i.$1®' C.all!i.N b)' wcll.emem "''re: c.ornmu11. II~ all!.)~ FOJ~-fo!j:. C!nli;:ls-an.d gtpA ""'~ 
fill,jftg 11IQ.1Jg lbi: gnRim. ftim11glurn, rne-,_.bdiVJ!!!iiOIT'I. O:ri~~.a)5,, w11.l~B-. 1,1~ ~!I, wi'lh 11:d:tl~rn:nl 
.11.rad dcp.-.mil:!11-11 wm commr>A 1ri •~~ J1u.bdl~s1o,n The ttlliUlh af ihi:- \'i"uUIII in~l~!I: imil~11.1'1ld 
1bit ~he lh4n'5onc-d mi"" W.mtinp lJKI i-lllmafla' ,tlijJ1 [wad 11 lhc ,~1-.,110Q WC"C ~.)' 

mo"il1i- imJ .1.-:nmll}' mort" m.-"1i:111&:f'1! ~- a.pm~ 'ilurln!; ~~ ~ei:wiu~rui. ~kl.,, iii.If. 
Wc.'!lolmt--FGl r-a:-amiru:ncim lh!fl =11 !ill~ mw.:sli91nim::i he: l'On~11f1,d ~·i,11 d:ri11in~. 111'Ki f1,1rll1,t.'r 
~•~ llf 1n1h1r.uk mc1en•I,-~ pc:rfornu:d. 

Wmcrn---kil rcrf(}tm~ (-Ji;p~ dnlliti.!i All_p.&I~ l()'l:....$~,b:.r ;•~ ~ Scp1t:mha 2k1
~-

0i.11.,\{l,ef l •, !'J! I, Jiar 1bi~ •~ ~~~•h~n, dril I In!!! .:ind samphn,M- Wl!II perl'1X111cu b)' Ni.mhim1 

CONF1cem4l. $1,.lE\,ll!:C::.T TO 
PROTECTI\i'E OROO:R 
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, i::ohwikilS~. ut:: (STI).. ~~ ""Wt wlJmod by W~Em. anti .Hlbii:qUCC!l t.iNAW1)' 
k'.ltih; Wlli-~ldbi by W~Em a dkiir~ 111~ in RM ~1,, WY n,i: 
drilling ~.cak:d lha1 dn: 11.1 bsJrf'acc raan:::rial,; ~ :n 6U r c,r lhc 11rip "'I-.: had ~ le ~ cp ~~ 
C dif'l=tq.cJc;V.a.i0t:1,. powd=.-.:d IYp,ilh mi:,;;i:d I~~- li!d diffi::nira cyp:, orr:l,:y ~ 11i1 

-m,dk)tc!I01:a1ktot.lbi:-m.maun:i;:""1cat1~111M,'tim!:11~111:di~~.a:aJthffl:wu 
iB1(j~ CMl.pNO~flW)' ha prumr m lbe ~ Id lirn,!S. n '1ftl, It~ fmln tbeM. 
lindmgl rh•• * fill Sllakf:illl.l -...od 1111 n:i::l■im tbr-sinp-mlnc ,n,, nc)t 0Dfdrtl410d d11rh:i1rp~m1 
Alkmpll lO find.~ 1imib 111r lbi: undcqnmnd. wmc: .,a,rklup \l'Cff AUt «IUJJk:ld}-~ 
Qpm ~• wm-~ im1.'\l1u1~ h'"'Mr· w\Jbd r~ 'l'Pffl fQ!ffld ,1 d.;w1lflil wmiMtnl 
~th 1uwwa mlM" cbo~i:m, ~hu;:b ln~ I.hat lilt: 1P.U1C w,,~ l~!y ~ llit"dl.t, ~ ~ 
.caitst ~d IIIOllln U.., .lf'I'! ~ly mq,pcd_ 

Tha; 11rct i;trSou:m Dlkoa rct~~ m\feb ~ rtwimlfl: over me wi~ IIUd ,.._. ur 
-2~ ~ lo fhic f°Wl!I pr"CY1"l-JJI spt'mp.- ~~l.a:Eltiy_ ~'2111 n':liitce:I,,; ill the 
~~idt) ~ ~ .lll«i"e: ~!1~ UCMlll-d. lhlfu' i,uma. Ba:w.e-~rtbia. ~d k) aiCCffili11 
a dcf1n_itn-a l.b'.l.dctA111ndin~ otlhc ~I au:idi1inu .tawlilllj, IV :problam-1!\'idait II lhc 
~toll. Fe~ Radmcbili:l ~ Yill$fflt-00l w pcrw,m ID CJ!ilmiivc ~t: 

iln'i::sllpti<la ~a;~ Hlbd-lvim, Thi. itll~~ 'Ml~ m dttnminc - dr;arr 
IID'XmlOi:iloJ or lhc: ~!t aM mati:ritb lm:id, ru ha#U !hi:: llr"qt-lD..l,ll.lD.I npcrmi.om, and lurth~ 
dctami:n· ~ ~an•• of tbc-Ullil~nd ~ !IUM:c Jft't'IOII!, dn.lli:na had~ tmt lhl: 
W00--1Jlll;S ,;1;1-CDfkd ru.nh,;r- .,. dim s:irig!nall~ b.awn 'Whr.:n the- C!loUapsc oa::wml. Tm 
il'lYl3lipiiff drill~S Wl:l-pcliam:I~ l1'0m Jlll:'lt 1QL'l 1hffl-,p )lmc: -2, •, ~. ~1 
~~ .u.l ~ ~ were- pcruimtcd by LK. Orilllll! ...a Boring af On:en Riwc:r. WY Ind •it 
rum:) iirillinji: to .duami1:1C- 1bc Urnil5 cf n:iloq, 'Mia pct(bn,s,d h.)' Ni\alu &r~ of .Rapid 
Chj. SD. B,~ t.}'man, ~atld ftl)t, ~ Pe of W~EGI ~JHCI mllll)!~WM 
ad CIQt~td dftbi ~ ~ ~plq; ~El Ou: ioY~n.:111.. :Fwthi,r-~ .. lal)' Wlhllf! W'II 
Nmpk::k:d by W~~1Jl ~I .M.f o\tf" It~~ WV ~ii}. lj11bonl«)'. 

Wcm:-m--F.Cil w~II p,ui:nl and tal.ify Ill dc!11i• 1bc ti ltdiqt l)f &U ia.~liot15 M "!I.I.Ye 
i::cmdistk':d prjQI' w VJU lhc :lM! ~ •ml ltlh~~ ~~ u.i~m Qf clilbwmt:,c: 
coodl1iima Md ~11,i.:al ~ p~, 11 mi= :11~'SiC111. ~ our- a111Ch11i~1 abold & 
~~Htimi .mad :!18td.J' ofuic ,1.d,di,.-,dcrt Our •Kl~ 1111'ld mKIL~~ •h1i dttiw l\ft i~ftWfflll,~ 
~ ~jh ~ conctuwd ~'I Nicl!i 1\1:l~ otT.orui U.M, Jr\li~ or pub.I~ 
F')la~ lilt&. p,.1blii:: ~ uJ lhm1:r.al'l.paumu11, kii I.bi: c:t111C~t:ijt ii.tit.I ~ciii,it ~ 
ii~ cad ~ltdlc BUbdiYtsi.c,n, "hi depln .1/~~ (if"~ ~Ml 11 'IIM 
~~l~. bul lbe pl"i.nr ~-~ ftlt lht»it lt'IVl!Slf gaJiOflll .rt! n:fem,U'd .i,r1cl tfl~ .~ 

wiUl1'!~dod. 

II~ BACKGROUND 
A'li d~ ,,. tlll' l£°iiOYllo ~DI!, 11\i, CBK" wm- iJ\.itial=i h)I l lbl'f:1: ~ ct.'l::l'll 
~i"'I c:4"'lke 1Mfli1I i:oUwp•:.~ 111ir~ l\\i11ic roof~~ IP April or:mro nc-cou~ 
i.:ret-11:d ifi opc,.fllll_l i~I..O ~ -~ Jn1nt- wcn:i~ md ~ inf flllltul.'1\lll\: Lil its 
~ '-iii:liDil)'. Pn rc,pt-1nd41B pl ~ ~1..1.--.- i:nila1fy ~ Lewd dial I~ WtWs 111&)1 hil.,_,c 
been ,. i::a\lc" t)ft'ffl• a--nd Cle~~~ ~ ~ t~c. Pn :S-afla r'irolti! Drll'IC ~1.1rmia1 
~1 ~ volu~ IQ a1a1ht-opmi11,111r,d i1i,v~1i-"- The) ~~•Y ~i~ 

OOWllENTI~ $1,JB.Jl::C"'f m 
iPROllro'f'M ORIJEfC 
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lbi..f~~wqw;th.i;~mofM~~n~~fflllli:::fr"ra.dJc~arllUJIPPfl 
~m'bm.. Rrt ml aht:n~ ~ldffi.. 11ad ml i..ib oa rhe walh, Prlhc wfts. loail 
c:roc:,_p...")' rnmui~ nJC!lcia then mcamd 12 fmlilics frDm tl'ii: ma {7.iords, A. ~I)' ,.lh_ 
1020 ), Tb;:~ wa, widd:,i ~ ~ rqjonally and iutil:I~ •bou1 "k "M:R" p1,1blishcd in 
11.1lki MJ SOld'ces [lkniim. R.D, ~y "1"=, :?020), 

5illblciquari m.tffl:b ccmm•i~ hy fi:u; RodNL-hikl lnclJ"1ca (.1 unq~nid m.ini111 qu 
i.cr k J910c. ilQQflNod-?LLW minw:i(l m.dlMb wm: Ul«I, aod un~ D1U1Q: ewlimitd 
'1-mil -.i ~ ~ l~ QJ.-i) ~)' 1111 la~ &5 tli~ l'Jli4-1().-i&1.e-t96ck (J,.ffid.il,~ of'Nitti,dlaa 
~n). hi ~llll'l'I 1900.,~-pa'tirlir,i~Odil~rn: ~ ~tapo.-u~orthi!: Ateil. 

Minin(t WN oond!U:Uld by two i)ri'I"~ iMl'Jl'i'l'lltion!I md '1mlly l!ly ~I,'! Stll~ of Sot1UI lllk~ far 
iJ.liC ia tbc jlf'OdumCla r-r ~cl Ccmcm. Th~ alfflf gf 1ina~ rcdllllllhmi ivbmi:!d II ~ 'Jl11; ij~ 

no,~. h Ii~ !Ml tk nu,iiq pmml w:n ~~d ~ ~WR!i ~I.Jirrr<:d 
u ~ fand, HDWeYtr, ~ l1tnd ,m 1e1ld IO a ~ \llfflcir by 1hc ~ ofStM.Qti ~Cl(II. if' 
~ "4. lri, J 996, lhc: propc::ny ,ru !plil into nru_. a:lld cflbns fD subdivide the 11Kb moa bqm. 
l'bc ~r c'~llmy lkiud c:if Commihi~ approved a nabdi~1o.i plm ror (he Dnt loo 11r 1hc 
Ridmw•) Hl.lls ~bdj\ridiQII! i.1lo Oi:IOOC1 :rool. No nanber ~atJ.un wr;i,rk L, knuwn ~ ba'lo'C! 
«'dlttfd.tild lhe: ~~t flftflc-wbdi¥1-ili0t1 n!:!IIU?Md in tcme catti:nl!: 1111i fillln, eflhc: ,oil.'i 
pb,cat ~uridt tec:l111mi11i.on.; pnll'lfflly 0m1111ci._ Di ei.~nmm Md pn,ctoml~r ii:r ~ 
9iCCUIUb, 'M c-.oid.m:cd by C:l!Mlni, <QOIU\ICOOl'I pi-M1 crm'-"' rw ~¥~~ of 11:p:- !lillbdivia.lilcl . 

Ow ~i~ &lfthe ahandoncd uod.cqrmmd QUIIIC waoinp md Sdlli:mc;al ~flbe Anll' mmi: 
bamfi.11 ia. t:buaall.)' ohi,i.,u iom o;~ ~1tt1Ualift!I lbl:IDd dlroupai,1 IIK! lilbdl."Uiiau and 
,dj,nn ~bibil'cd by hamat in Ult' ,l!Wivia~. The tllU of Mffi'l:fflenl ir.a-cua with~ 
pmipihtiOll (-= Wi:illh'd-eOJ iq,o:rts. A~ A). 111.is i, ~~ 1lnec: inlroduetiafl ~ 
-nln ,Ulla ui~ ~ cal.llp.n mc.noamcul Qr 110il 'by ~B1111 ~ibf of day ml !l.i1t 
~•cnm. crVliOC1 mi ~ .aflbc: ,ntio,,:::Et.wy ma llw.t campnw lhc ruor gt lht :irunc 
W!'lmnt,. Ind'"~~ ofH&dmi.w•~ HiU!!-. IWIJIOd• km or~ tMm 'lbt: bedrfill it'il 
~pi di..Ho.l i:it:l.aa. ,._ IUbF,dc-c-andifi1l1Uo 'II'~ • .ia ~ct 1J9tCrn ;, ~ Wa1cr culcn 

CQNF'IClefTW. 5UBJECT TO 
moTECT1VE OMOEFt 
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• IM" !Wb!fMd111t c.llm-in~ 11&.ttk:m~I .11.tul ~idJ:ncc_ W ~ICh i::1nr-.c5 llirtbff" rlnnnogc: rmt-i~~lfl:1,-, 

• 

• 

... lm!rirl~ tttotl! 'ilr~t ID clilc:t tllit wh1rndt- ~i,~ ■11d ~lmi ~~ ~,kme,,. -,1.1 ~alb,;id~t"­
A,11, dn:iioo~ 5)''""1l!.S d~ tn ("Wk:ti1,m1Ur,•. !dlh .. 'fflCtl.l ■..11.J .!lut-Pnda-.i:c .nh:!li will iDC!D5l:, 

Ill CON D11'10N Ot- ABANPONED UNDERGROUND MlNE 

'WC'"14mt-B:il fie:!"~ r.irork. dwilLg lwu diflc:n:m !IU.bcsutfat:t: ill.1ilcM.1,l!ll•i~ ◄ 13 clcuTmj~ ·~ 
lim,~~rrninl~g for~ unJerivriuml mil)(. thil- ~'"1ic ~ 44ft&1m11k.m ba.11Qk: 'l'rmlll1 n..'l'Oru­
fflJPf'l •he t-111v,;:-r:,;; ..i.... t:'J"!Cc:.mt •h~ minQ lr,dir..ated 1hli.1 cnn rail mcltdcd IWQ)' ~m 1hc rnmiu 
t\tul•~ ~ jf1c t-11.SC IJl~ ~ rm, j,:ir,s of~ rr,~11~- "csc.u-,;:b i:Of'H-hiil:~ b)' T<:1~ ~..t::M all() 
u:u.h~ tlm1 ~ o.ilc inJ1L"'.■U.D1-hi~ Wi'PI~ •u~ wu- fi:rQCJ,-r,,~ fruru: ah= mini:: tlwi­
w~u t::111'1 tlil! 11~couh'Cl:id fof ffflrni ~ "'~it1.151mi1 hl'-'c ~ ttUlppcd (A.md&-1111 c,f Nij~~l!­
A11~11'1\. 

Hned ,or,, h1!FiWia.l 11mil phnk,w~i,h~. th~ i~ '14lme e-vWcucc a.11 1hc urn1Cf8rwr,d mining 
~•ffldrd fumier 'la 1hr llDl1~ m !~II'. cuirenl ro11f ml~- '" a~tifJWo~ prmi ~r.d h~ 11 r,ortrJ.rr 
i::mph))'~. lin .e.l'w::tllpl ""11,~ m-di= ki f1.1n:M I')\~ u'~ ~'.''IOIJ';l!f ftdprx.l h)' ~m ~ piUllt' 
~·trnds wilh \lrtp m1n.ir1g by ~,tL.p1i~ t~c 11~ m5ne "'1,rtrin.gi wirh C!:o.pkl!.1,,cs. and II 
•f'l'Odff •hfl ttli:io ~pl ..,,--.waC:io.11&1 1n roll111r,ii,g • pu,mm 1;,f1~c m1r.c 1i11-,adl,in__p, ti~ fw'lhi:t 
~mr lnin11'1l! ~ lllll pi..-rl~~ !D-.-nni!o, L. !000 1mJ 1.yk Denni-Ii Swt)ffi lk"'P'l>iU~n.. O,:i:i1 l2l~3 l 

1"0.dc1.cnrunc.1hc i:,;~ ofmi: uuninJ. Wnt=i-l!t.il ~ air:and mud ~•r, lf'td ~<>ft.'t'.Cmitmal 
11up dru.Llnz kl i:;,,plwt ,IM:: 1utuurr11DI! l-0 •ha ~IICI. kkllbc:u\. 1Ml north on~ r.ah)\,l,tl abando1:u:"1 
ll.CJ~und minit1M m:in. ,A.1r ind mw.l Mu)' ~ri I tin~ w~+fV IIKI prima,y 1~1ln~Wlii ~pl1;1.1cd. 
fut' l'Ai, "'nrlt;. llti11 Ing ,Qndut:~I in Si,.,,.m.hcr -ll-nd OtH'lht:r M 2fiZ. I W1i 1~11; llnl llm£-W~­
hGI found n1d.cc" of Lhc I b.■ndoocd mmc w,,rbn Ji m. lw1:1i ~ I~. Uue 'ttim:hodc w-u dril.k,d 
in II ICJ1!111 [tin 1~111 """.IUJ ~ .. ~JI -~ bt i-1.1 !he ,,0Ld~11w.J,tUkl n1i11Jt1!J illtO Sl'fti [it,1LI~. ·~ ~holt 
WIii!!- d.tiUt.1 in F..MI: D11ii" Drl ~;! ITT fi•,ot,I l)(fll)ll!W 11u.u~he( 1194~ ~ i:IC~ tilh,, ith ..Cllf'hall matmai-l 
Wit) fou~d in Ut1t !!,1,1~ ■I lhil- l~for,., l"rus •!1dii.:a~d, mial I~ Ira iN th.: tnDUtd••l:c \IICLfHfy 

or lhtti ~rcbrrk bin- wrfm.-d ,II wh6-i(lmc1; C'fflll ill the pu.lif: Jtiat ~l'Pffll'!i w hll-vf ~ *kn l~ 
11m1 r,-'llod <Wi.."I', l11 ,~ bon:hvlf we= rourn:11] • of 1ht: Sui)ill!.I\CT' ~L1ff!lation mocrut,l(i~ .11 I~ • 
•h~k bed l"rf ~· ~'°"' •hi~ brd ~f J'.t'~ ,1t.t .s:11;· hrlow ~:ll~i11J ~e (l,8'1), pi,e;a::,; ~r 
rnlnl! 1imh-as WC"C'C rcb'X\J~. TI11s in.dl~,P&I fhal mlnlnii: hbd occum,d in Uk: lolA'rr po"ran, .,(ttu 
~ ~. p .:kif.Ill itini. c«1~-.ice11 wi(l'I kn..---.-" mtne -w"rt(il'IJi. {~ fl,,,:pm111 fn~ff PJtlwr, 
Appm:lix. Ail 

&'lt-i:hnh;: :':"1-007 Wu- drill~ gn ON:!nJi.:i IWI "\Ii'~ l~alr.d I~ !he ~1hcm f~n• y.ml t'lf1bci twmc 
10£akd m. 7WJ ha ihisy Orivt. ·n..:: drdli.o11, ll:l'i;:altd tbll!ll I.hi: ~ 111 -1.-'m'im:d lt}i lll' of oli'w-­
~l'eell ,dt!,)' -..~1Men1 wi1h m11m1tl~ (ound iri lhc: Sundam:.i.: Fi0f1Dllll'i"'1- A.L .'.!ll' hp, citl:ul111oon 
w.u. lo!!I •nd i:-unin_g1 were 1'11:ll ~1-1m.:d ~ driHtng advanced. 'the: dn11 :ming did t1U1 &tt 
imikP-mM th11l .. 'l'"!d W31i oo4" p~ l:Jvl UJc lim or i;:i,,;1.1-latiml ~dtitlwd ulKil ,11e iffl'inJ 'WM 

lldvlfflCl¢ll 1~ 3-s:• 111-5, Urcill!dw.111tt ...u ~~ i•i th llorSlolC! ~rir:ii dri1U111, Another bon:h.cilt... 
BH&~. "-'1111,Jnlll!d M OS.'l 1121 At t~c SEtmc 1a,c~1 dc-.',rtoo,, ~mplll'l~ lt1dii=1!a111W Mo~c:n 
of mi~ca oll'•''='-W('al ci•J ;Qnd ~u11 ~II mn1-cm1l iwus pn::w:!iL The •••~~ ~f ,in;~l.a,:~on 
n~ml ~Pl drilli,-ra. iQ 2023 (11 c..'Ofl!;ij5J~I ""i•h clJndiH(lm t001'1Klfl ¥I-Mc d:ri.llm1i1 u,~fh, 
,-u~I~ ~ I.I! oolJ1(11Ed m;n~. Ha&Cd lln ihe- lg,c:atioin ""1'lc:re ~ rubble' 1-0nc: 111.-.d fill lffll.~t11d 

CONflt:IEHTW. 809.E(TTO 
P'RO'T£CTIVE QACIER' 
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• WQa; flNild.. l~cx nr.!u1p u,: -ciml.lrll:Dt wilh ~~IO ~~tc,d ))' tf:irl,~ 
~ •G oCIUapK Ule mutm dl11 (1«llmd I.ti I.be 1~••· Thl!I- Nutiflll ii,~ h)' Mr. 
J_ytc .Damm m a1a:s,,., m llm.'1:IJQII 0-ll!IJ.I <2f!OO~ 11oJ .dmflt! ~., ,worn ~dD!fi; fit1ffl 

• 

ll 'llilrll ~ b)I Mr. John fi~d 113d ~,'2:Zi2l iakcn .by Mr. D&l'ld CftlOh. J,[~ Mt. 
Domii' ~oa,y Qh•eiJ illl lbme dcp:iiltkm. 11 ill- oo r undJlulandin,.: lhaL a:ri ap:1Wilillaal 
b~ p,raj~ WU w_ndutted M deadSffl.ini= if ~!lllffl, 11:!ilJld 'Ital ~ fi'oo'I ~I!, 
~~ nhnal llrtlll, After 1M bl,ilf, i• w. d~ncal lhat llol ~0118b ~ 'ltm ~11hk 

fof nica'IOI]' 1111d II,;; f'"Jjcd WM •baJ~. Ip ~lli J llllllldq,ui~ Mr, Dmtli'IS llt&tft; 

·· A~ J ~I. ""'' i."ffl~ ii 1Mt "'J' ~and'"" it ~ 'i' i,wwhy. ?'hrv ~ ~ ~ 
'1/J ~ AMillJ _. i1o ,,_ ~ •~ •~-~do ~Ml MiffR . ..\n 11J,y 
J,:t~ kl wwr ll b«la,p. ~ 1, m IIRII lltn'C- '. (pg. ll~ u.. 4-1il I 

The o.mlms included -wi~ •t.tvdc!pi:,&iliM1!1 i~da~ thll BOl'fflOlet ~H..J:5 imd ™-a7 n- in u .. 
trlcit11t)' oftlu: wort Dauiit,i dc::1Cr,1;ia.. The: subcuroo. ~ltitw:l ls 0001~,tcnl 1llil'1:l 1hc ~ 

roi.1Mn11ir,11 wwk pcrlom'lt'd • lionni• NrUla' dac:ri'bci. 

Drilli"s~ in J~~ Qf' l1ll:l ~~~ ~ i,oi~ ,n ~ ~-4bi~ 4!. l:J-­
r,1 !, 2l--OI~ ia!!d ·;n, .. {121, Donihok,, lJ..01 lad 1J..OU WCR dti.t~ 11• lhe ll:od(Ct!II ~flmllWo 
1.n:ul,~9'1't.1Pll 111i~M lry° 1.i;r ~l')' tlrilltQf. IQ b4rdt ofl11=-c- litarc:at,tel, ~ md ~ ~ 
~ llii4 1' uf ~Im IYJl'IHlffl, The widJI RR) I I ' Ulidc. m ~ ~~ _.. '""ot\dqd f lVffl 

lB' l-igorto 49~ ¥ In n...01J. ~ :w ba.'I •ll .SW bj;ii in ~.OH Dorehnll:! 2J,.il11 ..,...dnlll!d w-ith 
~~■1111,shl !WF• l3~M: ~l'fl is IICl« l!f.ffltll:dl&tc: 1uit:may dritl[ri.,. ff h-diJtic1.1lt 
m ~ lhi= .cuc1 dcwdoas wbc-c- mlll.c:tU.I c:b&osc, ucwn. bm tbt: i,:,oro:gy wu c:::a.tn::mcl)' 
MIIMSl'e:tfl witb ill CWL"f baftbrue8, ilrillcd ltt die -Yicinil)' M.UI, Iii£ rotlf)' based l!l"1 ~ 
~"8-'l· At 49.!'I' to.is- rnCMWCll,cin ih..: drill :l!lmn3, t11i:drill '1Tin8 fell 6" - fii."', mdicatir\g N •~ 
bo«om IUffl llnalJ!l had cnaiuakrcd a WJ4d.. lk'a.- ~f Im ~il!UOlll wbetz: ~ acrnrrm,. and 
dK! ~of~~~ whUc dn111..., w~-BOJ ii- conrcdali :thiitt 11 'roid WH 

~ .Ill. dm; l~-~i= bf I.he~ ~ 'II~ lfl w. 1,1,d[ afl]-ll2, funtH:r 
cbill~ Cl!)i,.11.d ~ )¢ ~du$,d betw~ !'-d! ~~ Ind •hii ~~ fflin·•~ ffmib. ThenroN. i• 
is umlmc\m I.I 1lw- time i(thc 'fflld w. c:roatcd (ram tu it'lin,R 111CUvlt)' ar ifit u tk raclt of'bri'e 
iljf cawd t,y ;widjlem'f n.,.;i,JR:t mifl.C wUfkiql:Jli 

A iIQlrfll ~ 1J!il(,'li 1n ~1:J'l'l'l~rrptc lhi: 1-nhl ban..1 m lJ..(l I I rmd :!] .I) 1-1 • .,.Ldoo r~ fmn,, 
mi:: ,;;amen. •h~ llu.1 w wid wa tic.rt)'~~ Uotlde,d, The mndin1 wvcr"tabk' 111m- ~ .. 

bclow 11n: n,o.flCl(thc m:i~ io .23--()11,_.,,II 2~ f.tdolfl ~ ~fig ::!J.--(114. The: wlllff m dlf:- m!nit. w•s­
~ Mid lbr vid.ec 10 bi:: l~nd below \hi llli'IWr •Ible: The cammi W1l!i 11w towmd il'll(l ll-­
lttZ, but '!he beirt:lu1tc: WU fllilOdod dt(wc ffl!: ~lioa ef fllc: veid C:11«10~ MIi dtle la 
~. Y~ COlltd oor he .54;DI 1t1: u.i dt:nl±bo.. Jr i.l ~wn ho M.fa' linreb m !he 
~ ITIUII: fttklluai.t: llallWllllly lll:ld ild"M'Cb ~ mi.I tltlm" yaus. The ""&I.cs llc:'o'cl wm :a1 

~ lbt: illtm;: ~ i:ll!Wllioo in bo1h l!orcbolc&. lndicali.nf. tlw m mi.m: ii am opm 
~ •111, fflOIIII .IDII ~u~. Sl'Dtc Cl. air pp wu ~ balow Oat~ nf lhe minci iJ 1, 
~ lhll Wlta' in Ck m~ ~ m,t i..-ic r:::ic'- pm: ('l'C:IIIIW~ th!: ,...w:ruthtl cna:impasa 
thi: mrne l,: UIGIO!lr IPAL, ~ du ~111'-m" ii- lilid) i 8'crt'Ormc: Clod 'With i;nb111 1111-.±1' ii::t1- Q.t 

~~~ 111 U,i arm, Hecaua ofthls, ii I.I 1111-&u Hllcl~ tlm1 lla:: liVldii!:t~ nucwares tsl:l(JIIIJI!,' 
nd ~ d-11~ 01 ptNIP1ta11~ lc:.o.ls.. 11til ~ ~ w rft.~wadhcrinl!!! cl Nd l)'JID 

CCNFI~ SUBJ.eCT TO 
~ OMER 

HH_JJQOll&l1 
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• 

ruimd in tl'III:' mine, 'ill,·<1rk 111p_ !It.di ll'I- m.uds1wl~. JlYr511m. w hm~ u~m ts ~.::illU)' 
vuh1tnlibh: lu wc:aihc.rinf and .::rasiC!fl frum mtMl!j pn111a1tr,a.h:r wrueh namnll;,, lcew 1D 
~i•h-t!I~ .. Id gJM~"ll i:11 tov.i,~ bed&. in lhll B!a~k ffm~ rn~~in. !, ~ 1) Thf!!I :51111~ 

~1L'llli IJl,~.&Thi::ring.~ a.u'-C! the •hllri'1irlcd mine \lifl'fXings rr.i b(- (IR-11:i.wl.n)' 
\'-.ltu:tQb-lc 10-.:.olbfl'lit ~ lhe ~r,s S:UPf"lrt.,:,d by IJl'I: ,t~mm pillar, lhal wuc tdl u1 pl1.£<: 
1lfl.cr I.IJJ.dcry-~l'llnd mmin~ clipaulion:. ~a&cd-

H~ill~ cifl•mi!~ drrlhl'l'i ~, dLSt tll J~,lol!r f'Uffl'MKII•• ~unity '° bu~lii1.J1"- &:n.cc:s, 
i:-~-- W~m-EG I 11i not. 1d•lt: ro .JriU • d11.-ruii: bordi11k:-pi1Ucm lhnl \lo lll 1.dh.1~ u, Id di;:foaili,..~ly 
d'tn:nti.i= thL u~i.md mi~ ati:ntr_ Uow~. rn,inc- \'('lid11 ,,,..,.L:1"{" fuituwl ~,:Mk tile lc.newr, 
limin 1o1f 1rti:n111.s, 'IHI id i~ i'!i OW 1lptllil)n [h.a.t I II~ 1mdt1(U'O',IM ffiU',C' ~tend .. Miter IQ the- ffl!III tr,d 
!!Otlth ~ 1-~ ic:~rtrutl)' bi:li~•od. DriJ I in~ illfOIUid lhi: "'al, '5'H.llh, ind ~ ~~ cf ltlr: mtJwn 
""".: ,,,.Pf'lr,-Jn~ fuund fb• iwnp:,rtil3 i,c.iu tr,, mi. mim: worl-i cl'lp l!lrc ~uiti; ov,:r • S.)'psum lk:cl t ~•1 
1..-i~ frOOl 6 Hlthcs Ill ,IU feet rn lluc~. n11:5, U· th~ !il1Tru: iJ-pmrn ~ ~ 1iiln llffli.llt}' 
m~l..'d bl' 1hi: wrderpoond m111lni; e>pw11i1tn!I-. Al•~~ tt\A." ~urn bed hH !1-i~nillcant c.u11cr 
rt,,m ltli: ,1.1mu;r l 11· - -1:n., ii,, rm~ lo '9',icll!Jbm,~ [run, lh0 '!!Ille!. w.kcn: iii~ in ,~1:a.i:1 'fli'ilh 
lhl:' open mini:' worii,jpp. h ·~ Ot.lt opinit•rl 11111 lhi1 (,,'{'IIKlitlCJU ·~ lhc- 1'15~ or' di;:\'cillJJJTI~l o1 
~ ~ bc:t11:1lh these proF"(Tti~. ,,,h.icll \l.·ould knd i~ filhiidenu ~d ctiU- Qf ~fQfl:I! 
1>f1~~ml'icd 

Thi: mi!lc wn~~ :u-c pn:.ie,11.Jy IJ1'C"1 11.1 I.Ju: uor,usf"hi:tt in E, Dllirs-}' DthC' • .md bcnnlh die 
lwni:; ~1tcli Al ~ '1 t.. UGI~ llr r'>t~r pon1M:li of tbc- 'l"~ril:i11g1, ,in: rcJ111J.,.cly nc11r lhc ~IJm«; 
1111,!. jU~IJ,C',: !~lw'cs 11R cvidcnl m NI~ ru0r. 1'~ l'l?CftinB1, inl'1 l.nc- 1n Inc alli:tw stoml 11.1.QC)ff 
M tffl la dill lltii.Pdl) l'tc.d -min i:i. l11 il NROtT II H VU)/ lif1lt; ~ p,um l'lr mh i:::f 5al1 IDQ CCla i:e:tl mH irta 
¼htp h ~tl.'N ~ mJn~, Thi.!o ~\'c,; lhi::- \I/ill.tr 1 ]XJ'l=nl ill f'itt' hip MtP'Sl.lffl i;)[lni,"elltaTKofl 

~mie.lll 1'1-rim di'-'. rol"lm'l;iC!n wh-:-!l 1t i;o,fllaEf,uc,ruuniriM, ~UM i1Ub~•b-llr.1ofoi:1i::fl mine. D.aUI 
wllCol.1e:'1 1htf1f1,J,l PUr ln\laU~IIQ-115• lhd.lalJt"!li d\At 1hc: w•1111r bl Ilk:! tllilllt' ~ UJ-.'OOttl'I~ and 
d1~rc·forc- ii; mmi11y, •~ 11n unkru.:,11.ll lo:;aHon d~n dip,, In ~dillon- IQ :r,nx:liviiy fiordlen,.lu! 
"1tubiliiy, gyp1W11 hn "-il,t,. "°~~ibiliry 11'1 'ltn;.f~li~I wi=1rU~o,1., o,.,m=rl11i1Abl by m,i~ in~ 

""'J.ta' ~ Iii.Ahn, .P and llni!o, A, I 9'Wtl- Ek~µ~ pf l.hili, n ~ i;111t ~•H~ot, \,IMit ilhilridtJt1~ JUi.,._. 
~'(ln:i11p :))c)lli: 11. dtul.ai!:r ro prnp,cni~• w,11 bo)iorirJ Thc:ir~• c,,1.tDb .. Bl.!cd on me do 1hir1 Wli1 
b;!'r,,it: ~th.n.d th'im DM:ho11:;1 Bl:i-l7 in 202' I arid :'! J....012 iti ~•123, IT i~ cMJr •1rir:ii,:,,t lbaJ 11.l :i 

11111,11111.1(11, 11-ic ~rti~ I~ ..i.6Ml E_ D11.1sy Dr1i,c-.11.mi ~i~3, 68,,Q. ltllii 6$ijj W, l:lm~ 
D ri.\J~ Me 11r in.:retied rtsk of~ rrtlo1 l\mhcr 1UW11l.'m"t ,llf.l~ C'('III~ llf pmn..,m 'lllr 1h.:-
1~t'ft.«I m:ini: ..,..('lrw;mp tluit hn..,~ nol )d bctn mapped. aria ~~rn kll"III lhlli? i4 boi.:in~ cn.,m;:d 
floo. WC'll~j!: r,1r lhi-" ~moilli~ :gn'6Unl bed adJ~I •a tb~ ■b,iinwocJ ~iW!gnlUn~ mi.w, 

IV, CONDITION OF RECLAIMED STRIP M1NE 

I. S11b111rf•ce i 11\'fld'R,atioas 
W~an-l!Gl hr.. ;pi::if0f111Cd e:mmm: i,i,~tig,11 ;iif\d 1a.tira~ -.if~(,► 1h1.1 wcR' UKd to n:cJni rn 
'iUl"flKc milLIII~ lhlllA 'k~li-tllnJutltd ~,.ith ttk:: "'11!lj rmj'Ltril)' ~f tht- pi,,p,;11~ l~I -ffl\ll 
Hldcawiav H'il~ ~bdlv1~. ti1,:1brurf11Ct" i11vei;<i•~i(Nl5 w~ ,c.omJlJoet"ied by Wi:iucm-f.:Cil in 
Au1~ :sq,1i:::m:bcr. H~ Ucltlb.:roi ~••~ I 1rut J"oi:: :!an. ·n-.~ P.,.1'1'0SC-t1nttc~ i11~i~t1ill1S """'~ 
•~ \l~i,,..- w ~J[Ji1fm1, :inJ rl\lpcnia u I' i.hc- 5-Ub.auri'.aff [l,l.j1b 1nol.l ~r :nalut.illy 1LL ~Y,tt 

1iJ I " • r -

~_JIOIS532 
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• The- tltvc!J!li(!lllhll! ~iL.i .. ,~ 111 w:u ®,(il.'fm[nl'd ,~. •hil iilJj I= iaod II) "lllai Jill Ille! ml~ lli!on1n.lad 
i•rli:,cally ~, IIRI~••~ iikri\'i;;d f!f~m ibl:' Jlll1'1•""1'illl,jcn af 'Kln 'KldimmlUf ma~ m,oii, 
rb.cjii; mJtrnaJJ; 1't"C.djjm111111til'.W i:t'ntiil urm11~•llll" or,~nitittg ftutn 1h~ S.tndlu1i:~ '11d 
/lliptini,d1i fl)l'fflfllli~ 111d IO'Pillffl ptev.a.1-cffl in dh! ti.pnrfuti l'orm■tfon, Tbc: rill ,n■lc:riab. .an: 
,cidjl) idcii1.Hinl b~ ih~ pil-....:ri:l!NI ~d "'"'-'Ill er~J."21n~~ ll11d ftt~ ~~ ~~• ofl'l,ll"'i:rf.i!ii» 
~llm l~ood m,~Qf 1h,·ou1b m~ 1nmmiiil, MA.Im.ah, 1akffl from ihr;: i,M.Ut fl)'l'4n1Hi~lff- •rpni,-.u 
ri"Dl:ly Moru:.d m~im<' "Mlh I~ l«ycrin11. llllild 5lll1lflle! item 1111::: Spi:arfl-Ji f00111Lliart 
~a11U1M:mry l:'tml■ io 1211.111.:r \Irina of VrlWlt ◄l\l~ldM i~ I~ 1111.1d~nii:: in l~t ~il(ltJ. 
Ma1triab. :frorn U1c.s.mdl.t1tt w,nd ~pairrun H11m111t:m a,c idctil:ifie.1 ~,-Iha:.,~ ro~ 
iJ.i i't'ctfhL~ hctwc.ct.1 lb,: -r.-~ fonn1tt~1;:1"tts., W,1al51\J1tc= f Jtirn the. SWWln« f t1rn,.■.'11,!,, ki olij~r..'i:U 
10 g~)'. ""1lik- m1WilPni: from lhc .Sr'('lrftM ; ... mo:llium co d1rk red .nd cnnutK-..alr hr\111 v.jrlJi .:tf 
lrn'ftlm. O;-pmm oah- oharyi11~ 1~idn~ an: fODlld in tlii: S:parn-aah ru-rmmof) :and 4J'JUI" -1)$ 

~,r.w11i1~ wfl niock. 

0.-.111 '°ili:i:1~d d~nti!it me: W~ t -tt1mtttf1~ ir1,1i"~iiPtlDl'l io.111d chai i::~i\'c: ~•s t1f fi1J l:l.1111 
btai::1111~ IM:lmc1 anrJ lnfrull'\l.l:lun: lliroupoor th- nbdivlsiCllL Pulverim:d ,n,wm DJ pn:lieffl in 
l1fff'I y 1l I or •ha.! ~I~ UulT 11,,'l.'ff -Sr;:lttfi,h f~ir,n ~~ fill Somi: :iam~~ {If thi: Ii 11 
~maiDl:ld 111~;\l,lij(C! -11rs~1'11m::, f'\llllRttWH llll'HI SPQirtMI f,am1,,1itgu m .•• Ql~hi. llllld tJjh~ 
Km~¢i ~ fill ,.h:n'llc:d r[[)ll"I 1bc :S1U1.na::: fgmuulu11 ,an~. lividi.:ua orpcrc:bDJ WDlC'l' lable!i 
WCK' f'o1nwi in 5l'lfflC Qf ihc: fiQilr, 1Jo·bk11 ~r H -s.&1.L.I~ ~l!I r~ w~r 1d,k:,. W.Cr"C. ~ 
lllt:R51Jn:d io Ul)I 1:.1f tbi:- boi-dwt- ili-illtd durialf!; Ill~ In\odilj!_Wio()II. The tilifllli=M ~rn1i::- fl 11 
tQilimaJ!!; 111~ 'l<Mlcd ~ loaifo" lllnd PJniklmlJ wilh -lkplh~ jni,jtmi11g lnC(llWtlml ilt.lffif'~TIIJ'II 
i::Hun. dbrins pllL"emm1 ottbic- m1tui1h.. 1'hac .:ibtmo■lfoNi Wm!. c,.-,ml!ll.tll wi1h I~ s;i.truc­
tltformlll•iw,, ~li.'mtffl Qt",., ~qurc.. ana.1 di,m=~ :cir ,1.mni;s thl!II hitd ~ alsrvc::d ■-I 11'K: 
,-1,1t)mviJ!l'lll dL1ri1•~ lb~ 1n.-~111:ll11i;:,1, il'ld pfll"\'1aua i~~ipll~t1!J; 11, 1hi: 1n1bd,'Yi;i11111 hec ~,urt ►d 
~~,igfJ,in.riT I\~~-:.. o\' 

To dcli"ili-.,-i:I) Ji:taulirti: t~c 1-L""Ol=-chltii!111~ l'lal.lrd11 th~• 11111: ~ 1111 ~~ .11o1WJl'llilao a;railed ~)' 
the:! rttblm11.1Lon performed :11.~r :!U!f!roi! mi11inJ ~Ll'pptli 110 ~p.nmioo •rr,-t!lip~vr ~m "'-"n 
..:.~~ •NI imfMam--nl<.'11 iil- :wi..1 Oritlin.9 W-ll!!=Gi:NKh.i~ June 19., -u~·. !023, Q:u"lcchnl(..,3 
drillin~ ~-~Offfll.'U b}' LK. Orillmti &. 8ll,jn5 a:ifGn:m Rive. WY Y1o"iU1 • Srmc,,1.!ftt'IO 1-lJS ria! 
rno1.111u!d "'- 11 m1i;:t l:!M~1s. B<m:holL,\I w~~ drH!cd U51111~ .. nomirual &a.inrter i01~ n.1~I -INl\'I" 
D!e~ ~tJtWlil :iod ~nil 1~ -w~ ~ E Mimpll.ni WM .ximr,lrtcd. 511rn:plin~ Wu ~dl1~dtt 
wil~ 11 JJ,flnli41inl 2" t).ll, S1audlnl :5r,lit.--S-pooo .._.nplct -&ll~ J,5" 1.D. ~ rilld Cm.lilbn1 i• l,a'l'l"lp~c 
ood • Hll-jlo1.md ~-ad-putlcy ;1111:i:iy hwnna wim A JO'" frtx f1dl ~kt. Stmpl1nr; ~ 
pcri'om,cd.,. ~-rOO'I: ;mma.lt u JriUin1,.p.d""ll"-'=~ ~•~wO"I! typirnlly •~ o1 I.:?" bcl°"' 
i::t.l,fo1g !lbrf~ 1111Hii IIM;A 11 ~·.:r1 $.~t m-ccr-.-1111 1,1j111i -51utiplLllf :1JL.1t111tfflc.d 1hin ,111¢ nati~ie. 
wu.llllmWd. ~ h11d. l;,mJ ~umQ"ed.. Tiu:: ~1mg4nd :split-:sipoon 1iClm~il11!: ~ d~i:: in 
~i.n.1 ■"rordltintt w·11h .AS-TM D 14n - 09 1~kfflr~nl ~,,,_~ ~i,. ~I l::spJurar1urr .utJ 
S1.1,.,.,J1,q_.: ''.l A14,w- buri,1i,:,. ll.Dd A51M O I ~"Bili, - 11 •""',riJnl f .J~; M~llikl.fiq ~·,~&:JN 
~~, .. m'mt l er1 ~Xl'1J .md ,'1111-R~f .'i.11Mplm,; ,1r-~,l~, Drilh111- "'-'[l'Cn'~ivn, •~"in11. ICf\rl 
_..pk collei:ticm w.~ ..:-or11:!u,1Lx1 br l!ri'lindl Lynmt ind lw~ l.iefnln1. Sam~ \\'En-: si;:alc:d 1a 

lhi:y wci:t; f\:lhl."\'i:J by :i.mtip~. 1n:11ri:.ed, ~JM.I ~~~ for LrROSptl{L Tiic1ampl-cs were-~ 
to IJll1' Jl)r,~1t111111.~1,.,. in R•ldc Spnnp., WY. and wl'ijec:n:d lfi funlu~-, lo1t°h()l"J.IOJ)' ,~i'l"I~ 1n 

CONFIDEPfTIAL SIJELJ~C"F 70-
~f\l'l OFIOER 
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dc:tmnir,i: lhc ~Sp~ of Lhi: ~ fol.Ind bcrtcadl tllc-1-1.1!k!i'fi!Fiw, 

A to!III n r 1 e. hole1. w..~ drilled 11111 ~ n. lhc :Al~ ci:..~c nm cin rer mis m VCll.ipQllft. ~ 
!OAtiool ofth.c ~Its Wett ICLcctod ~darnly iifflla Ille: 11.lbdi~onr mlh ibt cnily 
cousib.tien bi.iq drill ri11 la-Qilibility bulh ~ am! pmtuniblt by l■ndan.1Kn. 
DriU.ng wr.i n,cl ~ty parfonm~d ~ :paltl)d ~~ Wl:fl'I ~~ (a"""'~ 
udrnrui:mn::,. ~ ~ de.. Ahcrwcd ~ilUlemctlt. T'bi.11 W'IMmim~ "WM~ !IO 1hat nsil1.1 
~Id be: ~y lnCl&itin!fu.L fot lh~ caw-e:ty a,ftm nabclm1fon.. The umc Yi-I panmetm, 
ibr "idmtillail~ of nil nulicrilt intact fon:mUon. ~ ir1e f cnml1jQ"C,, ea.I K)1NUm dcposilJ. 
datcmtimd dllring lhc :202 l ~,,.~m:i were u aed for 1 be J01l mvmiptim. WlllW Im.bin., 
\llhereena-Nnlen!d. Wfff l'IIOl!liuro.i from W"IQli:r ~ If! thepHll.d ~~they~ 
cnwllall.n.(i dwl.111 dnlli111, ■Qd lh=a •~bow'!;~ a&r drilli.cla ... -lXIIIlpldcd. Whc:rc 
poaib.Lc. bCJ~ uw ~ l,MllldWA:r" lillat: [cft c,pcn I :Z-24 hoan ■ftcr drilllilB wu 
~~- This MJ d01le ro allow ~ in me bmdtolei u, m.biliu ~m.t nn•imc 
~ 10 ddcnninc1ht: l:lnlutll Ma~ pGrt: WIU!rpm,surt: is. rlXt efhc.ad ,r(tt,. ft.}. All 
.h1Q, ~b, 1od oblctntiam madcar ~led du~ drilliJIJ, u,d bd'arr ~lea 
wat: backfilled W1n~ ~ l,cri111- l~II' ~ 111. thilt lJme. Lop w..-=n:: ~ .i.d 
Ql~¥Clffll tol1 ~1ltis.lb.i:d ~ims ~fal111 mform~ 8,il~ d~ w H~ld in,·flti;ptial'I 
BRd ~ dnrios b.lurwtnry 1~ 

... ' ~frtlllllffltllfl..._ _,...,.~ .. -
oJ .......... -tt-m~ 

~ SU!IJEC.l To 
PRCHl:CTI\'E ORCE~ 
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~~ ~tliiilld,....llftill~1oi......,/lcftlflffll~Far-tw/o<a.l'iCJ.AIOti!li.-~~ 
,_~--~ ... ball!-"'--"~, ,H,d~~'"'l'III-~ i.mr.ipil .,,.~.aib-tlf11ir 
~{';,n,,«iotlJll~t 

• J3. I P.11~ 

COWJCIS.NllAL $U8JECT TO 
PROIECTl'\l'e (JFil~ 
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• 

• ,,,_ ~ •~or 1r-=r ~ {lli:ft,l 11rtl lafftlilli .co-~~ "'9tua1J,,o:,,1')1 ,i,mw,o, ,..,.,..,,~ hihrtulfi,+• 
l'nllfl,l,I.Jillllf ....... _.,_ lllll.-"'-°a61:smr,f~N'tMIIKM~~tlPI~ "lll'mQI ~ .._ .... 'll/1~ 
m.tlfllll'~ Md~ lll'll ...._,II,,_ __ ,f .,,..._. 

~ ,io,l:ld. llbow, tbc samplm wa,:: dri~ \1'11.b I lwnma wittl. I mm1lffl "al'ripl. and dro}'- ,a,citi:, 
Thill wa,pl illnd drop ~t' ~Ill IO ru rcquin:mcnu ~f .MHM D t ~ fEQ' pcnmJ11m8 
~ JICII~ k',ls 'siqJ, SP1 ue It, ~-cffcctj~ fldd lQ1 f« dl::ll:nn.ii,.ia.s. th£ arcnuui 
i::hanicmi:mtie- Dr a Wl~ ~ En,iw:ru\l li.malur: conlailU c:ac.ta\rir\lt e.OlTdllioo.! bl.'meen .SPT 
rcmlI! imd mbcrCll'l~nJ, propm111111 (°'6.. a_ :2oo.1,, Thill- nwh:es du, tel\~ IIIIICllid IC!r 
Lhc 1.11&1.-,.w of tub!.urtuc lil,QllJ.. TQdk£tivdy mcnt.li: field SPT rauhs-, ciK blow i::omds 

D'l:ainod from I.be fid.d UC ~ II) oom;j~ Mmplcs t:ffccts. ~ ~ mi! dcplh. 
ehellY ktKe8.. .rod l<;ngth. Ind bonlhote ;oonaeu,. lbac corrmcd bknt.- ~• {Ne) nu,nbcn .ffl: 

mm camparcd l.Q- pm.I '4-1~ rar-slmilar INlielial lype:, fomvl i{J li'li:'AIUR: for cboMn 
~.and~ le-~ ftif tia!w ff'IMc:rialS ror ~jill~ -Or mfll~- .l\«A"\ISIC 

~t prinwy ~ l)'Jl'c: fbund in di-= ffli tllt-lenlll.i I IKPlUII IYJ'3it.ltn for 11:wJi ~Ml~) ~ c~, 
(:QIWirn:q,;,y i{I. thi:i p~ ..._ wau1.d p1rn!1ly dm:nnl11c: lhc rm:ogi;b. of !he:~-lbi!: 
«wrecu.ld lllow cow,~ f-oir ~ 1;11 nmen.i& wnrlsd 1at1111 d1c ,1.ibd:l-..,ii.on r-.ngad fft>c'.I • 
ban:hole 1vcnac of4 'J-Q 131 .ffld ~ D\ICA.II ft!~~ wu l to ]1_ The bc"ralalc 1.vcaps 
~lmc w .:ti~ ir;if toft to 5tilf, ~ o,,,c:r-.ll N.- ni.l~ G:~lm-W ~uistency ~"VffY 
!Oft re very :'Iii ff' Uh•ffl .. a. l 916). Clay SOWil a-e Ya)" ~ti- 1a molllftmt contml, lilld ~ 
~ bccornos. IIQ1\,r ..ith m~n,a,c: i11 rto:'lll.R ~t. rt wu ~ lhld wi:ucr c1.,, 
lll!lCt'lll'- .,...ould haw softer ~Yt and b wa fwnd to be true 1ur lbc tru miamu. 
Sucto' ~f n::C•O:ti LU krwcr- bauiq, ~fy, ~IIMXI 1mlcl)' M 1la:, Nf' wl'llca Dblaiacd 

from llm iJn,estipJfon. dw:: l.llawabl~ bmfflli ~iy. Q,, o(IIM! ~ 1011, Wl'.1511.d ru,ge tJom 1 

tow of.SOO ptf IC III hip r:,O-.(D}-p9[ Ti'11t najnril)' ll-f'l:hc fiU TNIO"UI would be 11:1~ QI bllVC: 

CCNflOEHTIAL 8UBJEC.T TO 
~'l'B:ffl/1!. ~ 
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Q.. ~f l.-00!1 p1f, ·rt.:- i:,i:r,c-cce11 m11:lm11m IL1"0l ◄lll.l~ldi111!, ,iflhi: ho~~ 1hi!1. nc:t,Rh'lwn1trK'J 
Ylfll~td be i..~pm~ 1t1 'be: i, !OO psi, 

l, Grouadw.ttr 
~ di!iiroMC"tl ~Yitn.11.I). frtmndw.a.11:i' w:i!I. tfM.'tllltll~ fn s.e"'i=rai! orthi!' ~ drtlllld lo 
►n~iJi:flfe lb<: 1titmdPo~ ~~Jld mine wrd:i~. the lll•Jle '((l;th 1h~:11C!hl'" "°~~l'iflo 
r (t1ffllJ 10 be: ,,.rt t1 t I~ ,. oo d N- I 11 lot.Bil. ,gPJ 11M ii,<.llf er w ~ ~ll~ d 111 .5 a f 1 h c l M bo~o I cs 
oilnUtld for (h~ ~02) ~~i~hrli~I inr~ipifon, 'tbl mU¢'11t'in~ 111bli: d~fibl.~ tl1a=- r,m~~lc:r 
a=nPdid,11U l'IIIOOUl'llereci dllrinJ Uk: rii=.I.J fn.C!llig11ho,n 

Do~~ r BH l.<lt\lllicln rlL.'!Yllli<'l'I' ~ilc E'lc\1111ic11'1 l\~r MIClwml 
Un.lhnill Urilhn11 Pore'~ 

:?3-IOOl j C:¥7ct Mtlldow n~ 2.1.r BGS n· .sos ,. 
~ 8(l'IJ~ FtMl 'Ylltd 

'J.'l-lOOif. 1 ~r'(l,S M~ "~ Wet ~ii!! m.1~ 12• .BGS N,A 
' !:~_!.fflT'I_[ ~•11 

' -
.:?J-1 OD..llii l w,u Un:h,MS C'«lilt4, 21.5'' BGS 1r.r;os .. ,5~ 

N(lrtn Fronn' 1ud 
H-IOOh 100 Oros~ On-..~. Sok!lil .w,,· hu5 11.s'HUS .,. 

t:'mmY!lfd 
.:?3-IOl7 ~ I Eh11woad °'1.-e, ~!. fU'iS l ! ' Bt.""li Ill' 

N'l.lnlL F1W11 Yanl 

th~ i.l.·Ak't li::!".cl Ll'l ..?J....1002 .i::6~ tk- '1~~[t:l~f\..-J iUlliL':. Tk ~han~ i" C:~l!l(ll)r,. C1lllikl ~ acco.antol 
fw iJ ~i! ~lo~ 1n mw lh-: ~r.di:1 ~I' lh,: 'bactholt-. or if m:Ucril!ll ,.~·uercd '!fl.:- horchok b~ 
oUt« mi::iaM. lhoo~ lhL~ 11,'Jl"i wl ubM-lln~ b) w~tti'F h i• I.I~ po»i~ th•• a !ii i~u pon: 
rl'CH!Mt' C,,1:\13- in Ur ct.A.y m,iinfal IJt l-<li~ -~. )1,. llll)' tWf'll, It I~ QW- opi~ 1'1P l°!\=r I~ "'lllkr' ~e: 
m 1-ht: "'W-lflil;{ ~,( ltu"io ~le ts II pc=rdd t.atcr l■h~1 aod is oM ttlil.u.l to 1t-.c 8M1,11\d"''"'tel' 
11~ in 1h,;: tXhL't b(.i~MJli::,, ., ~ndw••a Liiibh: ~tali n.u1 fllut1d dwinw JriUi11ii: in !J· IUD.$, 
bUI i1 ,us: m.ih:d lhru khc ~l!a wm wct liluring drillir.g,11nd tl'le npp~r pc1'ti1I11 Mow ~h• 
bmlrtJOft w.11,11 docrikd n w.:-1 ""-utt'lr::rcd m4d~~nc Thr r~ th■-1 ~ Y.1dc£ l11bl:c Wll!!o 
m1:11111.iti1bli; ,. [k;( ii Wieo 'i-1 l~.:d ~~ ~U!lli,:,: i nJi~ij~,;11. lhlH ,ti~ Wl,11.(T rn,,.:1:,- u1w: rfl)ttl 1!)1: 
f'Mmmioo. Thi• would 1"11c;u11f1Qt Tht r,,,wutw'ntc- iahl.11 hu II j'lut'I:: pt·c..surc: h~ mJ' · ~S 

hlr l'hc: t11b:r ~rniniug bo~h.ola, 1111." win~ ~ble- wl!S, mi:otQll~rtrl in ~ 'd·~~l'J mM orn,r;: 
,rnffl"illlirnt wkil~ drillin,t1. l-.111,H lhl'tl'!' lQ!ililiFi=s, 1h~ jKll.i;i l'!fL'fl'll~ w~ ""nt1i'aCJ'llly mca:11.ud ar Q 

-"1-,,5-' Thii i!IO~JWr 11i a .:uP11'1,ia:l .a,qu11cr Iba C'(im Ln U1c wc-~lhi::-m:I rn1u:·pf t~c- S~~lijl 
Fcwrnarton 1l1 lhc vk:i11 It)' M cho ~bdlVilolOr!' Tbc upper ponfon. ufloo Spcm(i~ fl;JfflJllli1111 is 
,:,nmrcillnly l"l1l:m-tl f1:1 EH lhc- "'G)'PSUm ~pnfl! fnmi1•i~n'" flM i1 lu,"q '°t'.'on11lin'1rnnrhun 
;roo1iawim:~ IILIII "'PP'~ liprll'll!JAl'ld wdl.s(~('~ J. 2001 ), T.bi:: 111,;iwffr:r u pani.ailly c~kril­
&um lb!e '!11.ibdh·is.ien bv lhc- lnlMiM of' che !!illlldmnc.c F,u,rm.enien in the IOUUtca:lltl:m o1:1:1mff, 
11,,·n1cb KU u B!:I a,qu~i~i:. l'hcJ h, wt.y 1he aq1,1,lrcr M.J. foll:ld tn ~J..lft•, ii.1.11 nix JJrC5.l'DI in 1hi.:i 
,~~-~flll pm1ir;,1J ofltai:: !iUbl.lL'i'ititlft wl11m: rJlc- .Spt:anim f(.lfJIID.lwc.1!1. pn:K'11L BurdK,lei :?l­
j 00.5, .w,J '.:~-lM lllt' ll ~ !owi:r ci"''ffl.\loo 1b111'1 mlldl of 1hc !iUbrii'l'itioq. pm:Sll-diDI!! fh,w 'Qr 

.~ffl1n1dw~ w I hC' hi,tm dCli.llli c,as llll'lil tb~ iUL'11lk>n1. Wat(f Wl!i mce\11n.~ In d1f 
5paril~h r~ in ,tit: boi,:nt.di::!u.hilli:d !IU~Uh gr lht 041S~Jb!,.i D■.i.5_y hunc:i.tu)I:. Th-c­
p-ullilllwila itai;ountcre:I In 1heosc fl'l,)fd;gl~ l:!i pan p(tht-m,,inv::d ;wnc-in (he: ..oofhuJ 3(Juifri 

l!i I 1 , • 

CONFTDENTIAL. at.JDJEC::T ffl 
-F'ROTECTl\le Of!D!!R • 

HH... ~1 

-------· - APPENDIX 317 -



• 

i.::D'A'lai111c-d rn dJ.C Spcntf ~h :l=il!'ffl11llmJ.. f m1inns n r ti, 1~ -.alull!llrd nm.:= ll('pcar to he 1nl l!roBTLll l!d ~ 

WlUi ,-II~ miu~ 1iitCT~l11~V1d ~bihmt ~ ~"II! fk,pdj~ t;Pf1h1 mill~ wodijnp '1m •~ oo~rd- h 
~•uu~ bi: aultd tfml lbc:n-pin L""FCJl,a} In J9U J'or ihc ~tu"k: CL-rocni Plant du.In~ mdia.1.1:: tha1 
dnlHnJ b11d ~~t1:mi:1etl 1,,'TOW1lN'lffi..'t 11 fMki.m--\\'~cm~cri:ggcr ► In.:., I 9!1-::5 I II i1t our 
~dmWli1.I n~ 1tl1H I~ l'fC l'lfJ JC(fl~,. 11f Wi1(f cU ildiar1ed from 1hi::- 1.mdcr.lf(l 1.md min,c d1.1ri~ 
i rs ~pem11Jt1, and DI) nowt1 :1co0m1-f1: ~ ~ft)1,mdw:a.cr bcint, pl"Dilllll 111,trir.g. surf au mi ain!­
~mlilf'lrni. 

Tbt" till m11..::n1l ~ Ul,c: ,w:ifincd 'lll\lif,cr wn w~ hl sul1Maied du:riQ ilrtt~i~ Thi:1, io~ l~a, 
1h11' "'4e fill mm1a11111 is~ ofl!l.t ~~ lffll: anij ,·iir.,i111111y ,;,mg.c ~r1~ a~.i.tifrt. ~~ of~h•• 
the nhll:au« ~L.'-r:ll ..-r 1l1c: -roil (1:1 II~ ~nc>i ~:i.p,..,l~ flKiuaU<111 1ba\ lri::111..b- 10 1.Cft~n.1n11, .u 
mo-l'ltUl'C lc;.·ch-in~ral!K, W•ra- ~b1e!i in I hti fill sna1t;rnJ ~ Ot'l 11-.:t"ffli~ ba::ml!iC: lkc blirl)'UJQ 
tffcc1 i;,f Water in tile-toil I~ ,Q .m d~.cnc w ~ffoctil't: M~ orlhc:1Jill. whil!ll in fl.Int 

~~ ~ c.la.~ ,uils' ~bmi-!.'lnm.lih, 1;1ltirnald~ dcm:a:!,~ ii.!. bt:u.ring a:;11p11,1..-l\)'. ~I~ 
11'1 ti'!" 1i.1bditi~k,n -Wilh ,hdt ~ffolli, ltl'C ~ lflCtl!lls.e!d ri5~ or 'IC!'tri:rnmt or Mf'nCl. amj 
!,,(ruL't W'Cf, . 

h ,hfi~t.d 'be i.':)lifX:L'lcd 1ha1 tk r~nre nr ~T00"'1,,,,.11cr ~·m ooncri~mc w lci,.'li ~f 2YJ!i,11m i-R t~ 

rJ~•· i.llldl!t'flCll.ltJd t1tli1~ wLJt\i.lJp lll~J ~t ... ct~,AIJ ~pc11.nu ht,~ 1m 1n111eri1,1I:. Lc-u Ctff~p1Ur11 l11 
tht: 1ubt,l'ldc 1rtd undugroul':ld mine: ~·oukS l1ngcl~· be II ful'K!IUln Q("~~ tt·daa.ryc of 11,c ~uifc.t 
i, OC:llffl.11~. (he 91"Uffl crinccTllnli'31ll or lbc Wl]llfldw.mti.:r. Ol'ld I he nw','i;:m.clll 1:1f "'ricr thro111h 
lhc fil1 .,.,~ ,hi;: :aqLJlfh, lJudi;.r,tii.r1,1:hr1y ,i;t[lb.ls ~uld ~Luu: IOE!f li::l"ltl fl'tlW!dW~~lici, I.hilt 
~ 1;1m,d(: al 1hc !iOOpC cf I.JI.If iflwrih~\lt 1Q~- fl.fo~cmmi ,'It' ~\\111.119' from ~ 11af uifc-r 111111 
me r,1i~ 'Yo,l-Ll'!i wt'IIIW 111J!i.u (t'ln'lril,rirc ltl ff'tl,.'(hlrfflctlll wm~crint, t;lf ~~um i1 llc:-1- ~l'l!U.. 

J. Lab on lOJ'y l'ndng 
;\1 dc5i=rU1cd plrti,i:illfilr. !C'alc:d ~li=!r. "M'.:n! t1'1'nspor1~ '° ~r I 11.~ in itciclt s-prinp. WY u1cJ: 
.. ubJ~IJ,.-d IIJ i.:_t'tl."11511'1: lcnitli.t TO m;icc:m.ltl lhc m,:itii::c:ricg propcni-c5 or Jt\C" C'flCUnll)ll m1111im1-h, 
NJU11J l:M.,-.1;:111h. -~ sUbdiv~. ln;! t.c::sl11tg foe~ ~Lt&.: nu IUlrli:riL1t1 lhNI ~ CflCOWiii:-~ 
durm.K ol'l111nl-l n-nd ~ling (lf'l(.rntii:rr..-. Tc-stl~ i'n(lmk:.!: 

lllo AS IM Dl~ j &-.l,'IJ ~IAAJI ., fit~• M,'i/k,,_r, Jm· t ,dtl-~u1,-y 'k-lw,l'l'MtJUrM NJ" ~-din" 

(.\,(uiKlm'i!) (•...,M&.'lllf ref .'lllli u"-J Jt,JiJ.~ hy MfJ•sJ/ 

,. ASTM D431 l- I 7c I .,•i,md,mJ lrH ,\t,:f ~n1t1 .It" l rqi,HI I.mm, I'l~mn· l.m111. ll .. d i'Ju)lMh• 
lh,kl. ,.i_J .~IJ/J, 

• ~STM Dti9 I) 1Dra9 j }M-1 7 ~•11N1d.iul I rll Mrt/1,wJ~·./iw l\1ri-~-r,-...l;/:x,· n/Jll'tbm1r111 

(I ,fmlqlloo/ 11/ -~·mu ( 1~INI!, li11 ~ I! ~M,l'Stli 
t A-S-™ (),l;S,,lh-l 1 ,fil.,,wrl, J'tttil Ml#JmJ.1,f,1r U1~bn1mttr1fwl .\'w.J'N ,,, OJf1{flW rv ~1-il~ 
• G_yp53m c.'ooll'.Jil. o1Jf $olls 

Thu.1t:Jtinu ,;,,,l)l:, LIJa! LL> di:li::rmini: lllii: w1I lypt; ~r ~1c UDi~cd SPll C1 .. 11.~i.f1-11BtMI Sj~m 
tUSCS) 1)11d Atntrii=im A~iafucl df Hi,!hWCI)' aru:l Trari:;pol1Q~l!I OlTu:iaf!l.{AASHml 
cll!l.!o!,WJ.C11lfofl ~lkffl'I. 'rb,es,,: d4Mlitkati0fls. .11ll0""" u1- ~o dcu:m,in~ lhe ~enll~ Cl:p::rt('d 

btba.vitlr chhc -wils:. ad ""ll.ai pro poi.in I.hi: i;;ui:l:ii woolrJ 'bt: cxpc,ct-c:d I() ~ IH.ad1 1111-

tl)ha.i~n.. pcm,c11blllcy, ,~1i~. friction 111~1,c,. ~c. Thi:! :-cil Ii;. ~ruurt.ly cl.cMiflr:d .-s 
-=l;iry-s. 50 I.hi:; prnpe:r1 la;:!, fh11111 lhq' p:,~p, 1lw 'Mlnkl ~ •ft'~ th-cit LIK in eionsuvctwn 111"1: 

ll~~w" md ctn1~itcn.::,-- Testq w Jctnmim::: liquhl limil. pl:e!nk hmlt. m.l pteil1i~1y mdi:~ 
tAl1~"1l!, I ,1m~I Jin! Ml-nnl)' ~ forlhi:: .i;.lm~fi"81htn JIU'r<I~• l:nJ.i :ire Ql.va cmf!O(llm1 ht 

16 I • ~ ■ • 

~St.13.ECTT'O 
PfilOicCTl\le o,mEJ1 

H~OIJ09m 
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• ktae'# SP clw it can be dlCI.CtlfflLled ~d lWC in•-ailu mi!J l1"CI ill u lktmmim! ~)I dtciJ rnm,tun:: 

• 

COlll.CI\L 

~ 

kml.$alld_--,------.l'tusdc~-...... ~ 

SL Pl u. 

1l::. 1b 1L 
.. ltntil ... 

~' cJm,.w.i'~--~-«ti~tOlf!:Mr B• iTJNtw111~wftrl'lt.r""81r11itwdto>9~rs,,......-P~ 
~,~ 1Jl,r"I: ll!lllll...-ffa-~ .111::,,~l,,,,,lfl .... ~ M.,1~ ~~~ U.~-_,, 
wrJ/~~-~erwtr ~~-"' 

11x- i;;Qfflff'iDII r.u ~iii fiMaJil III cw::lt ~olc ~£re satbji:aix1 "' Lb,c,,c:: u:,li,, BcantK ttnl rn1 
1m.taill b da.~ Cn!m 'Chi:'~ 1.n die:~ t.onmtiaDI f-owid bmcri,, di~ subdtvi:11iOQ, ~i:: 

~i~\I r ~ ¢etiv1111w "Ill)' Mtj.lUl'I!! Cd!l9Ktad- 1"'hc a4dm Dn or JD'IIIA" j rtro lbc ah, may 
a_fm:1 A~f"J l..itoit$ b4.il ~Ye res,can:b 1J11.C)thcscdfcat!i hu nol bocn ~­
H1->~.c::r. !here •s cvjdcnL"-C' dml 1hc: admtioo u! K)'Pi~ -iU ~ 1iu:: Lt whi;n Mldcd as Jl'o1r 
7~ but \hen inorcuc: 111- lqh:r pma11aga. l'l1,,: Pl.. mi) mi~ ,i !!ii.mjlu .:.unie.. but ~ 
ror ~" ii_p m 1"' llllrd thi:n i11Cn111N:1 ( ~1---AmU, ,-. ~ ll, ::m 19). t .ill..~ 1hu C'.lllfilll riir 1~ 
conJiliou only~ :intbrnl.abml fer !IOj1s. ..-itb 1. ma111111mof 15.._ KYPAlffl-w~ . .HiJ 
.:.auliJ t1!1t l'lnd '8)' TI3Cll'l.il UILQ I.be: impad ot' h ... IYPIBm ~Vff~tl ("\IP lQ ni:iuty 1~, ~ 
Sc:ci.LPn IVA l~ f""uttlMl) mu.ca ~ lhc fil! nla'arill-11 A? ~woy J-Hlb. In "1fJ iCM1!. thl!" 
A~ t.l.m,h ~I 'Yl'Ctt fbun,f P)' !Cllf'iq IU'C! IEruntt' fDt I~ Dl.1~1111-H tbc:_r t!'.Jiwt­
n.:.1cfi:i.fe, t.hete -.,.aluct w;prcdlcttYc: .of dia= rnmc:rial behavior. Below II, 1111mmuy g(~ '[(lit 

ns.lLI ~•lllina Ea IIKfmwt' ~!Vitt~ (l~:ll~ .of lhc fill rnatai•~ ~¢.oo ~ lbc: 
~Yi:;l1m. Thls lllhl(:: •Y pmi~ thc-11\rcngc condi1iam-found bl esdl ~le. Dm. fbrall 
rclll m;Ll1~ t'.11111 ~ fo~.fl'1 1.1'1 App,cndi.t D. 

-CONFIOffitTW...SUBJE.CT ro I-IH_~ 
li'RO'fECTPJ!:ORDER 
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• 

• 

• 

.\"'ff!IIJF 
Nt 

A."~ v~ l,j~ 1, 
S.O.l T)'JIC! \4rri,n.1r,: ff1ll Ltqi,uli~ 

&o:iwlc I \, .... -ti-, 5Dcl l j US(. "SI , M~H ro ~ l.'Clnl=nf M11m1L1, PL LL l.n4ct; 
I-'-',-....;...;.;.;,.;.,,:. ......... -~~--- --- ~ r ~ ............ -~-.-+-- -------t,-~-----'--+----+--+----=.:.::...C....:.----4 

:!~• 100 I Ul' • :2.Y 5C • Cl&yi:r S11nd. 1'-4 • .0 lJ Ji ~? -U 
~~-1111)2 10.fl' - Cl -~ Cla} • ,.,,.a 1..:1.J 7 1:8" n ._25 

J I.S' t--.,.....----+--'----+--------!- -- -
A-b 

. - -· -··--- -
lti; 2~ . 17, l - ..._ - 5 _~_l-_I_00~ .5.o· p 6S _ Cl. - LC'iln ~'Ill}'_ ... --- - 1-----+--,---+--::--:-t------1 .n l() l.o 5.cr - 6 Y Cl - Lcilln Cli:ui 

l(ld • 1~·01,di,(1'1N) 
11 "Cj' 

J~-100~ UY-"'• 
10.11. 
11.~· 

1$.1)1-
16.:S, 

.::i3-mnn 

.. B•-IOOk 

~ur­
ll-" 

I .Cl" - 2~►-
H.1.0" -
IU' 

10.CY•l IS 

C'L • Lr.:.11n Cl11~ 
Ci.• uanC'l111y 
cl,.. • l.c.an L'l111y 
C'L - Lean Cl11J 

CL - l~.,n C:l~Y wi~h 
Saoo. 

CL • Sandy Lean 
- - ['~,llii --~----~ 

{.'l, • 5Pm:,'1" Sil•}' i 

c..,l:av I 
t---,-1]-.-.. ---l(f;l--+--'2-~--o•-.----,f-,c~L~. ~L..c,,......:..:cr.i,.;,i1day with ! 

JU,tl 

17,9 
:i:t~ 
'l~,& 
19, I 

Ii :u 
24 ~, 
::!l 41 
20 JI 

21 l, 
:10 30 

21 .11:& 

O& 
.fiO 

. .49 

J~.Y ~~~,, 

t---,-------+----:-----:-'----+-----....;;--=1"".-~..,......,- -----+---,-----+-----1--+--1----~--I 
!..,-HI to 1 '-2 . .5' CL - Lc11,n C111y wilh I 19., 

I 1.1 
f1 

~,U'-6.~ ~d 

!3•JMi' Hi' • tis 
I I.JJ'I' -
(15' 

I Ct - ~~y I.mi 

~~~ -· 
ct-t- fiti C~;a.y w~b [ 

Sond 
A-7--o 
1\--6 

n p Lctn ("Ii.~ Wilh 
Siilllt.l ----·--~~---1----===-----------+----" 

13-1022 ~.fr-6-~ Cl , • 1..cain ,C llil!,' ;,,-7-41 ~.Hl 

11 

IO 

I ~r '11111JLI n; fim:- gaiw:-d. and! o~I)' f.111t' ~c fiCfll ~3- l 00 t '-'Dtoun~ miltcnllll 1hal. wu 
~ cnl.lUP W rwi t:laJ1.SI()' 3S ~l'J\inllntl~ i::ht}", and in~II dw,s.Hicd o'Ui lincd•~cy~d. 
The J'rtdnmina.nl M!ill ~ ~ lmr, d■f,. lilnd. lll'f'IOII imlll('IJ lltl,I rllli! -t111T1-J'II~ (.':l!nll:nirieo ■ pnnit-.. 
<Jf ,uatc,ial llU1 hllcL :ii. wain .s'izi= !il[JC CDOIJ.,h la ~m~i fy n !.and. II ~ufJW bl! nOkd th.al !he .ud 
i;i7.e: pinti1=11$ mtay n~ be 'Slrul, ud im: .o,c~ly po~ gyfl'S-um.. u tbe: &JP!W1I fuund mi:1u:1d 
Thtoothl.'t!U tht m1 vui~ In !liU finm day "i'f:PC '" !11'-"d 1,r:7,-c ~rt.id~ 0th.er n1itlnt,oll IYJ"Ci 
r~iuui ih lhd '-'-~~ m•:iud~ 5-II 31n.;J !:n:11.\JY I fat), d~y. A~ln. ~lt Sl?,,C ,P11rt~I~ ~~ld &l~u.111~ « 

--0...10 

CONFl[]afTIA.L SUBJECT TO 
F'ROTI!Cll'ii?::0ft08R 

HH _ ocm !WC 
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• 1)'"310n, U11~il'i:r. if b, cti1ntf1fl'1 itiin '1,lh,;!r mlllcrid~ .-...::h .d-F ti~ i;:l11y. !'i1IL 1md rini:: ~.:I ollti: 

raloifld 1(J !cdlmCJ\tw) n'nalhm~ 11MI .... ~rr1,~ Ille fcrrm11111;11:1!1. in thl~ .llf-.:.i 

,!IA.SI lllJ da~tk!rt100 ii ll11efu.l bi."1.."'al.l'c il ~Vt\& 11, ~I panmctc~ fa kaw III mitcrial ¥1o·cU 
p;aaml Iii- ■ wby!~i:: .tt11th:riid f1.111\."114b TI~ ~liQtt lo)"lllrrrl .iq;!ii,illP!r n d=-uplJ1m u! A-4 fuf lfu: 
~ rnntcri.11,l-t uiJ A.f; fo1 soil11 imil -aro ~ ~k~ f'lf ~In~ 1"l•kllilS- fk ~igll~ 
ra\Cd lllt mLru:n11l i5-da-i~ 11~ 4\--4, "'1-µcb rn ~mh • a 111 "f ;afr" Hlfo'.lt- The "fi;rt mzjcrity (lof 
5amph,~ wi.~ -.'illl~.«d u A-II c.ir A-7-0 wh1ch .itn: t!c:sii.t111om:d u tl1c po,.,t'C-'JI 111..1.ilio I~ I.IX- Fi'l1i. 
~RCdiulhJ wnh ii h•llh :pl ■ .ticrt:,, sui:h lll!i lhcs:: IR ','ecy "ltl:M,C_plir:dc-10 dclfflr!Btin,n wtlm wet. 
i:.~d rc11in \\'Ma" ,m.1d1, 1.cri.~cr inan ~,.d1u ~bi. Thi:~ jj~! hrii.,c rrodi.,..1,y f!tf t,hm$ nnd :i;i.·l'U 

w11h rrw1',,lwir i;:~~ whicli IDiJs 111 ~aiilh~ 11-11bc ,~ ~ ~fld railur.: 1.1f 1hc ~n"~i:!nl 
;un!!l~ing.. 

fbe Liquidity rlldc:ir;, I 1. win. Nii<.\ «irn,:iutcd r« 11ti: §llfflpb, Thi1-1ni;l..";': u- o pure nwnbtr cht! 
JJd'li 1:11 • ~il1di! In q1.1i,1ny 'lihniw wltll oon.1i,1cr111y a cliy ~ii 1~ ~ly lfl "'°' r'l,1.~r~ Ji,.-.,: 1111111 
O(ac~_afrn: ilU~l tfK 1Wh:ri11I ~ 111 ioll-d ur ti:nu-soh.d CDC1$1r1cncy, NumDl:1::S cqw~I kl 11r 

~ lbn.P O b1.1• 113"■ th.In I fflQJ\ tll~ i:la)· ~ .a plU1.tc ~$tli!CftL')' • .For nuin~ cqu,I kl er 
~ •h•n L Tn.1 ntlh:l'Ull l!CIJ: u I liquut Ah£-iuf ~/~ -,r,b~ Aaffl)'llr;; M~(' IQ mJc:,c; '1-llmhct ~ 
tl,11111 um Mu.I 1Jfth.:::...:- Mmpl~ 11rc io ~ :;qqi"5oli<l rltl~ wjtll o.uly 11;10.: 'Dll!lpk tr.Iii wi::11 
iruo 11 9.0ful cmuaitl:nty 11111: 1'1;!51 ~f the !1iO.rupk:5-11tc: 11pp~ir,.J l~e ph1&11,c- lanit. Toe ~oril)i 
tJfth~ ofhl:f Hmf1IC\ IIIK" ~lill!f t.. ~11.d ~11,P: from jld'lt .-.ho ... ~,~ r!i.ttii: limll. lo ■r,J"ru'lll~I~ 
t1111I f-.-, I)' Utr~U@h IJJ.:n ~a.iig TIEJ.:[IC- Ttu: 1iu1tffl11I fo11JJ.d IN ~lc:-H-1 OM i5 1111 lhc h"'u 1J j1m1J 

4. Gyp.'iura Co:atfflt 
;t:kicil~ (t 1~ 'l'~uaJI~ otlvi(l~ rtmt Lt11:- •~h::t. , .. oti fi'olb lhi fill~~ hpf~ iJt lO~l Ind lol~ 
;jl~ ca~ wl~h piil'<m~ ~11\, W~m~EQI i:ndetw■.'ll~ Ill rmd I ttli11blc method If! 
docnni~ ~t' amo1mt cf ,:ypsl.l(II ia. lhi;: "Y~fl!i.."-&. Rc,,,:11~h into 1:hh: n:ra i11.dudcd 1.1$Lrl!( clli:'l1'Li~I 
btin3. :ir➔•Y d.i~i.011, ,ittd pi: ~htum1r1~h_)' - nw,:s, •~cnc::11)- ((JC'..-MM Wir:: tbwid t!,111 
i~9! mctl,od!\ w~ 'AM suitnhli.:- ror tlie w(lrs l.likmpk:d Al Kitb.-y,,•y mu~ chcmkal l~B 
ri:'i!,Jin.& Wi!'I mcmod!i: which --II":...,,;-,:■, I 1mc nmi\Jmm5 md ~ wi11bk- lbr hip JYP,I.IUI Mnli:111 
:1,~-diffn11:u11;1n CIA be 14nn:lm'1,I~ d,µ~ tp Ilk= QO!::□lll.(C\!fl ti.fjt'VP'5WH crysa,.h • .QILUJC-MS 11,ll'e'S'I 

~• of t~c i!!ltmc:111" «1nw.iTWi in D ~I~ w~idi may Of m•)' 11~1 all be ~-10 ~1: 

,n,psum In chc: toll lOrQl"llfl, lD I!\}. R~.afl.':h hlt§i ~n ~arcm:d ~riodi~aUy 1.'1¥C:r mnny ycar'!i 

i•~ k.15il~ tltc:-1hi;:J1""1:1I ,i,•hmp or @l'l)!•Urn t.u ilktw !O'J"AA,1 \."DN~IC!I. of ~al I.I)~ ~in.:d, 
'\\i~··'EGI sal«II oo ;a. mc?itoo di..'Vt'\.opt,d 1, l:-1•.'i.a)'Cd E: Olnra;,.\.--mlkd OMR:AN G~ll'll. 
~ n,i:thud: llllli.C5- ndvlllnl:llt,11= uftfic- f"~ fhlU 1ilio'MII heated Ill ~i;::"11i111c:'fflpera!ll~s., ~p!M.lm Iese& 
1b ~12:11 ~•1~ (01t~..:nt •• ii dCC'QITifl(ISH ,u t:mw.ik: ... nd mi.: .. oNlh)'driiii=, Tni$- 10to1: ai-~1 
~1LW(g:n be '11(:IISW'c.l. and lhli:' n.mQUnt ~f ~111 U1 w •mrili i.,. ,~ ~IL'1Jl6tcd. S!mlp~ RIV 
tined 011 "?O'-C prim10 inc ~n~~m~ prt11;'C!s Ll(l dwn n:11,)1~ in~ !WnpLe ~ cut 111foo. U.c 
l!ll~la~llnli, Tbi-li la,ipem.w~ ~ "iiwi i;:tto~ lodmoi.! CNH!tlln: fhlm llki lio»mflli:- nt11 dQl:!S !WI 
-5111.n" tbc. ~VC'lll,IJ) procQio ar ~°' lo t11\.h:,rdri1c. Sii:mtls m: oll.1~ c~td l'R Cl dcsi«alCJr ~ 
IM't 11n11i11S~i;nc hLt.rnidicy iJoA 11(1( ~p:l ~11.1; m l'li!. ~~ii:\Wcod tc:5-Clln::tl. ,ctn,nn '.lhawi::a.l 
1haL thi!!. mi:u1utJ l111:l Uol.~W'IMA:-,. u.c:tuhi:= pt"if1il1111ion .mJ ~hca"'1=l l'Ri.'1hPllh~Mn~..1ul:, liKtl k'I 
ckvirmil'llll' ~psum. ccmltrlt of 91)J J ! .llt!d hn b'igMI" ~lif}l lhin .ca1~CT or 1hosc mCllJodJ_ 
Ba.e.11l!1 ~h (l'I\O u,i1 melhod. 11nd nl.llrr.wtian tt."t.11 undertaken t,' Wrncrn--El11, 11 it; mu 
~pLmon ltm\ I.hi: mi:.1h1~ ~I.K.'Cfi 1'1i~1)' -11CC 11r1om: '1'1!'-tdl"-

C CffllOE:MTIAL WBJECT TO 
PRu ra,~ CROe~ 
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• 

• 

In order ki '1CIIK'ILL11'lld)' bml.in.c 1hc: llffl'lllllt ofgyp511111 't&al hu been mixa:d imo 1M fill 
Dllll~ all !l8laplm er fill n:rrie\lcd mm, ihc: 51'~ iii 20"'...J were 1t1bjcc1od to 1hc 01,fR.AN 
Oyr,Sim •i::at mcd\.od. u~~ di~ mt.1hod. Wa1.cm-OOl h-mi~r,ed the~,., ~nfthe 
~tee M •~~of man. Wmtcrn.fal tmd lite: ~fijr- ,.,-.vj'ry of .aiJ Qid, U..t wn 
,h:::knni.Ded .dur.iau; 1hc 2021 Lc!ltini! and lh!!! ispccilic gta!J'ily oflhi= gyp,ii,wn tmit.::» ~UQI 
by r.lM~ \11~-.Soruka twr, IM:, in daetr 19!1.5 ftlan.'IOIU {lia) GW3llil!lf S"1dj, prq,an:d far 
lh.i.: South Dd.ola .S~ ~ f'~I ,ti ,;-1111,\'~ U,~ nin, ~1:1~ w ",'i;ara,ne pcff'calqet. 

lbili w.-i; ~ $0 VIIIJ 1hc: ~Jllllc: of ll'lflflrill 1bu: ccn be~ ly Iota fi'clm 'lbt tUI cauld be 
l:llh:uatal. 'Iht IClll.llli m-i::alm Lim .be rm am_ph::s hl'l'C I l)'p5Wll i;acitau ranp or bc:'rvoa:n 
I. 7:l'lu m 11(1.09% b)' vahrmc-. ne .-vna,F w.. rooiid '!O be lj,8''- 11t1d ~c- ~In wu fmlnd cu 
he l(Uii I \ii h!f ffiUMC- ~I~ a( :gypiiwn bw1g u,c found in AJ'lpcudR- D. The Ulalcrl 'W'n 

lli~ly variulrtMJM~ tJK1u.bdiv.1.;1i011, i!'Ldialtin& 1h11 gn,l,Uffl wu hlphantdly m•acd int(!, 
~ ril\ duri111 !hi: n:dsa::1'5tii0n gftbi: 6Urr•~mlnc. 

l"lllo!l-4- ~ll!l~fli:lfJ P"fiOl ll/""'P., 
~-11 ...... 4.,/_.,..r,f1&'c,1~ 

2(l i ~ ill g,. 

CONfllENT1Al .sosJEC,-r pl) 
PRO'fEc.ll'\IE. OAOEI 
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• 

l'tldllS·Hidrl:l...,.l'tl.,!1'f/i~ ..... ~..,_-...,_.,._.MIHt 
-r,/-0;11;1t•~""'4l,V;ll~nl"U!Mftl,,.~+OlllilNll!tllt~llf---Plllf 
""° I.& 1!111"1:'l.ll!.MIN, 

The: amtlUDl l)f ~ CGDitai:nfd UI tlw: HU mmcri&I. 111M :!iLIWOl1l lh~ H:i.dNway :Hil.lJ 
whdf~1ioo ~ COflr(lCl'1U fOf'lhc- ~~I 11Uilir, ofihc. !lllbdivi.uDD-~ primuy~ 11re-

1i1t ina'11111N n1e of' perm la lion d1:s1. u. allowat iino l~C! End ~ ~ 11:id vc himi: IC!G 
~ Lf;I ~~ ar ~ IJl'.lliUDl. ~ aim ;pp!IIUtD la m!tii::d bi=1~ea1.11ty 1broug.h die' fin 
~I~~•~ c:auwd by diMolLlli~n dfmi ~ wocald bi= "¥el)' dilfaimtia.l, whlu i1 
vny dariMc!lial lo "nJdurcri md ~fiutn.ii:tutc. 

l1xi- '5nC1nimcd A11 nm1eri.itJ pmdorrrlnaniyt:JwsiRci a~ .cl11y (sec Sed.im1 J, l41h4~mry 
1~)- l..an clay typic.lll!J 11M • low pamcability v•hlC if it la ~.Y ~ wich Ill 
"-P co:fflciml nfpimui=.btl~ I\) in lbe tan&" or 1C,- ao/-i '1r 1 fl/yr(USOOk,.191;7}, 
~mrc cf this. I.be IIIQ!la&n: i;iaotcnl ~1rt11c fill wc,uld bg ~~lg~ v.,ith ~tk W 
ltrC'D ilr,~ bJ' ~•t11cr, t·htwevtt, ifl.~ IJ)tli!liftlft ~ns eMdtt«ed M tllffll'la onhe: 
fiH fl91i::tial !ihDw w1 ~ru ~ i:on1mt1 m-n:l1tivd}' .h.{th cvc11 Id ~h in. lhcbom1.oks 
~-mrid lbJ' lb~ ir,\lm.ipJtcm. TI,is-1.!1 prin~Hi' due ti:;. poc)ttom;imioa tlflhc IW ffl.llL:tia!, blil i.. 
ct~h::d lly di~~ er :I.O'Jl&'lffl thmu,gh 1hc: wlL Ar, lbc ftocl.v pLU~etl.7:cd ~ 
i:tiuolYCS.. il cratcl piping tM.11.111'1 "1~ wl Is. which ~t.e,. 11- can,doil: \a a.11 rn,1o more water 1" 
i:Mily ancr die~- lad1J1i,110 tfie dinalt.111,Qn cit" mr,rr ~.m.. 5odic :t0il1 uc ,ai,,, 
~• i-t:i araa wa:1 otthc- B\cd: HiUs. (Culmq.. 20i9_'1,. n..:: iladdm~ 111 JO'PIUDli ht :iadk day 
,i:iila !1111, ~mDII :Pf'l'ltice. to inc:n:uc 1bc pcrmo&billty Cl.d dnl.llqc (Jf ~ ,-,if$ by~ 
~dmugc:: witii lhii: cla)i rnhlm.lPi • .-i pi.-. mi.. 1111~ wa.cr w l'IJrlfa iwt!ly ~er dccpcr'-partl(lffl 
orlht rm. 
n..m..c: 10 :1;1.1r(I&«! muerurcs fftim lt't'PWIII bc:iq mi,n:d iroo ~ih, ~ awtll uncbWXJd -pmb1crn 
in lhl:: B1&dc Hilb. ID ~r paper 6~um J11fnj™"11if1# l'rY~ 1,1:1 tit; B1-d lJJ/& .4Nl'd.. Sot.I~ 
~. Rlhll Md Dllvil erttHi ~1 ~r ~ ll13d {jeg1ogical Z:flllnc,:rl.nll- SD5M~T 
rcparc m r\'!~ 10 U)'lJf,lJm ~ pn,~: 

In ,....,,.~, :.ttf# lb l'f! ,-1a1..t I() lw.J•~l'O Mtlt li,l't JW Uiu-, amlaill.li IJ!P'~. Wtiie:i' ,~ 
aJ~"I§ _fl-v JWJ~ r>f ,zyp.w111 INlil pfpi11g. Jl!dllif:g u.i, ~MffUN 1Md tl'£l/,w. 1}JI rc«lly.. 

C0NF10€HTW..GUEUECTT0 
PFIC'?EC"T1W.ORl:£M 

HH_ OOOll5Q 
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• JJ.r~arJ hrNaeX hl:~'t! rouf dr.al.ru JlrsnJildJ~•~i,nn.wtr 1MA:ln Jm ofllu~,•Nd-t:d 
~rt-~ pro~ ls pm-r{cuiurlJ' lll:1lm bJ r.r.ifn£:li· wau-li Wt:Tt!fllladamJ ""~' 
ml/re, rui1f1MJM' UI' MmH n.i"'!{r(!hhn &: Ank:n. 19%-). 

Thil ~ ikKriba IC~ cQJld.hicqs-.t 1-lidc:awity H.illa a,c,cumcct(y. TIRi !itrip TUia11 ucu K'I 

a filh:c dn.isaap tlw .col~ rurlllff limb 11dj.-cc-EI.{ lllll:RCll and l.ofrlstruchin:.. and i,: ~1.d be­
cit~ dla!:siptfiClll:l.t poblC'll'IS 11e imnna from ,be infra,, ofwltcl inlo liiu.poor-~11 
m.i~ ~F rrnM BJWm~ oo "bcanlm tri lhc lllriplborbood am ~iiil:, QOIIUi~ to 
~DMefVCd in. cla,u pru1imitf ic ihc: horm:s., t:iul d'df.: ~ ~ ao., leaa oran 
li.lllii: lh.n. l:bc ak:a!livc liCbkmlC'ffl :radlty Q~ in J)lllr.:r md ~ ~.11fttffl, imd 
.area! of yudl .-di a'\1111)' 1ntm. U11: ~of lmlddl_ lbi:::":KII.ICltEnl lil~e:i:I: M 'tMAC 111,cu i.l. 
•Ln:I°" =minly .un1"4.lal,~, ITI a--.=- part, to Ltaa i...- uf ~ rroat tunulf onr«lll,li!! abc 
iUbp1de fiU JI me. poidllli, 

~ti. ,II M,nl' IW)a, 01' ..... rJ/ Gu; D, ~j\!I • Uwl/ 2't.U. ~NIQII '"""llf,l)Nr. ........ ..... ~ 
UM1111t,-,fl-..i1101,fl/~.,.._M l'J"~ lfillPIQ'ftll""l'~...,._,.,t,,/fr,atlb,, l'.IKII..._~ 

~ 

hi, 1m iillortkt d.e'laminc mcmqmiud.c cflha prablcm awed b} 1br:.~ or(bc~Mri~ 
~ in QLc mine bfi:tf;l4 W~OOI ~ Bl U!l'nin mod.cl 1:oali Mri.ll Jtln'i:I)' dltl 
collca:tcd at ihe: l!U~llil1 In~ .20ll_ S~!!Urf:aat 1nlbrmlllcn ptba"cd mxTI lhc: ~n 
dr.inlJI!~ wn iwcd in ~ctilKI Wl1II ~ ~ -cMlclll lct1411& IO Cltlrut.~• 
u.ifl5a1ra1.ivc approxcrnatiCt.11 of 1ht: a1nW11t er iml"~ lO'P&lltII ~laiheld m lb:: fill. 

To CIIUnDtc -.he v~ of' fill undu th.c -subdmtioa., h\-o ~ wc:rc:-awtcd in Ill) A..-lcloW:U. 
dvil JD mi;,,;lcl_ Thi:: i.-w,cr !lutf'Kc wu c~ from an. M:ri.11 -wr,,q w du:= J11bd.i~n-t1 

~ Qll ~fObet -4, M.23. tnflllfflllltiotl lhtm llmi amat ~ w11111: ll!!.lld [L\ cmmau:i the 
cxfairgnrfb;ec ofdli: w~ivili.ioo_ Tott madel t11ic ~ offill ~. drill log mramw.Ofl W8 

cw.lwru:d ~o a;,imtte thi: ~litm 0r lhc ban0m of fill mamillll at a.ch ~i:; ~oo.. 'J'bt 
bti11ndary wbc:n: illl rnnc:rw W'U i:sti.rmial 1" begja was dcli:m::111~ h y t.a!!i n!J: (Ill: mi~ illI 
~ bmcholes-wftcn:: :no m1 WM d.ki:oven,d., 1111d adja:an ho~ wbm,, Wl ~ wa 
fflCNISll~mJ _ Tb r mwtdmitl!I o( ffi~ (U I anw. Wm: iklincaa:d Ill 1l't:c ~~5 Jl'OiDl d ~ 

~GUEIJEC-TTO 
~-ORDER 

lirt_JJ009M4 
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• clt:Yiltii;im w1U. (J.tl,J• i;tq.h i1f lill a.ml~ kt5l.;ipc lo~~ ldk1Jo ~fill -c~~op.11. 

• 

• 

F~ liiK6 ~ dn¥m ~, Uk-bP('lom tlf f'i1l l"'imJ w ~111111.e •"'= lloffom 9f fiU l!all~ 

0Mc thi:sc 1\¥11 t:tJnaca ~ ffl!alQd ~r, AuloJak Cl'Vil J t>, h! volwnc bd'Wc:cn the IW~ 
~ -wms ,;ati~ h)- ~Ill,;:~~ an:u m~ anp.layina. 1? ~ -1:i-Om. ai 

1-rio• int~t\!,-1!1. ~ c:1¢~itta; ~ ~ ~I'll~ adi.tl ~ «imlha me:1Dp bf aU !!Urfmi:1e1-
o~ fn'.nn 121.:: .1it ~dnd..i~ hooMs, h:t!U,. 'Ymiclct. dt.. SiftO!l' thcae aibjccts ,:iced lo be 
tan<.1-~ ~1'11 lb c wulanic ,t.1,nlil ~llliun. -I N m,pli: 111m-1:C O!Jfflpari,on. -w,wad pnmdc. 11111 

cminrm111ly high volume. fQ oUmi~ dii,;1 lhi: mm ~i~ ~~and tlKtlC' ~~ 
'llfm mtirnvl ~ tbe (,oil$~~ wlul.(: e,t.l~ ~ rJ"llS,-.u;:rtimia.l ■ff:M. A~y. lbi:: 
a:~~ w• !o'lll't:mt tr,,' 6"1e, ac.c.D1.1n1 flDr !li~•llu,, roads, e.g., .and.any ~th1t 
'1,1,-r;rt-CE!,i:aiammid 'by a l:l1IIU man '\lom: 1tmwn ta have-Ill! 8' baKmcul le, ~imihltle-bucmc:r.il 
voh1U1C! in m~ rm caJGUhnian. 

...-"-=::. . .. ~ --

- ,,,.--.· . , _____ ._ __.. - - . - --~-:::. -- • - L- - ,-~•••------- ~ • 

-----~ 

___ r_~ ____ J __ _ 
........ J -~~ ,,._Mjl .... _,.~,,,~ p.,.,,..i_,.....i.,,.~ 
~. TIMl!l'ffll'I-Wl"lll.11 ~ ~,tr~ 

Tiltl'Yl:PJII end ua ,raJu,d wa mad la Ci1und:! the 11durnc of rill lmdcr lh~tllbdMM, On~ 
UW: lffll pfflU WI,._ drawn iCKi dneml1nol m ~ e:MII !IOffleln, t'II,. i~II bcl,r,,t1:1111 i:mn 

k:diom. w-as wd(.;l;I ir,;, 1hr fill-=-'-:1:l,:c! .and tb11:: volume: w,11 Citi~ Scc-tl\l: ~ Jablic I 
far calaa.l■ti~ It ~ Cf!~~ llw. l 1.,230,20:! wbi,: fix:I or 187,D.(5 wbii: ~ of r,.u ll"C 

under lhc ~ 1"'bfl'l wett two mi.n.i.q pcnml 'bolltl~it;; pl9'f'idctl lit l ~ Ellnk 
.lunl me, U:Ucd. Pcrrni1 42'4' flffll, ~ml, l'b.a,i; 1wt;1 tmm wttt !mported ta lh1:l fflClldcl a 1M :nonh 
pamj1 bum~ aad IIOUtb p:nTirl ~. '111c: mnclc:1 was bowulcd by !:hrsc two boi1od1n1;1 
n !lat mnll "tlh.Emc ~n w.a. paformcd. ~ wtW11~ tiiffiU ~ ~ :fldt\h hdw.mry 
'WIS -=wed It 14.144..-4~ a.bii: ~ 1111r5~3.848 whic y~ md ~ li'i>hm1e~ffil1 lnsfdc1.hc 
~ bouDdmy ~ ll;ffl~ '1 1,814, 1'17 ~ t«t m 6?,0Cl7 1;1.1'b,ji: yanli . 

CONFIDENTIAL SUBJEetto 
PRaTK,ln/1:. OR0ER 
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• 

• 

• 

O)'p:aium CI.Mdm n:wltJ IA,ginc,d ror ~cs tocc. f,um the 12 burdloln I~~ lbc ffil 11n:J111; 

wen: URd io ■vaqe lhi: pcn:ctrt gypsum ccau:ru ill ~h of lh~ bcrdlal1:1.. Toeaimll1t ttii: 
~till Vl'JI.Pm.,;- lgp if the- JYll!lum il'I the rm m1,ma.1 d1""°"'cd, "1c ~ pc1 ~Jltale ,cf 
gyp1111m CQrltffll by ,·olwn.c-wu multiplial. by lhc-dcplh or fill in n.::h of lhc bordlotcs 'Chai Ad 
uµaum o;atiJ.mld.ala. ~LI rrom Lhil ~la.liim ~ 5ihDWU m "Table 4. To modd md 
~ ~ ~ ~ill fc, 'Wi)J\JJDD ,~. tbc: .A~ G~ ~ :c ~-of Fm 
~ mtpf!Cid witll. ~ ..... ti.-. WU .. vafla'hlc.. l.b:at 'En1crpcl•llm,, M& u&ed tbrou_gh ~rcllL"llCI 

t.MJ .did n1,1 u.'wC' ~m contcm data_ Till M't.11.R are shown t.cio\l.o md ii\ Appcn4U; E. 

I >I! 
__ .. 

~-- ·.:a: -·~ ,.... ,-:.! -=-
J .. _!S -· .. ... 
: :,' ,,., ,~..,..,s r 

,, .. 
I' •;pj •, II[ --, ... •'-" ...,. ... -,.i. _.!_ 

•.loll 'II[' ~ ... ~~ 
rai •i:--9:llit 

l"iia.N'J ~'ll'Qlll,~m-"-pm...,,,i~l'M'.t'JIIW~ ~...-~~• 
~~ ... 
Tc c:stimatc the tcxal volume of KYPM1111i in ~ OU ~I, thr 'l'Cllumc Wider die tmf a.ct: g.ftl::11::: 
~ map WDt n.n in AilU'dca. 0-vil 3 ll and the: RZUlt wa JlD.65'6 M°ic ~ of IYJ"ilBIL 
Gnu aslin. lhis mod cl w,19 ~Ll.Qrlml ~ the 11ic:1nh and SDlllk permit~ Ntd lhc: \'Dlm:Qi::1 
Wcte e11ai11•cd ~r=adrl cst.im.a1bd ttw: '\lt'll~c~rn,som inl-i~ ~~ l!lllll'Ul pcmul haunibry ta 
bi:: 1.0..?tlJ ~b~ yards .rn:t mc-volwncafll)'pillQITI in:11idr di~ soulb permit~"'~ Ill~ 
~ic: )'~ Ta'bl.!:5 tiflhcdillk."Ulatiom ('ar dii:mod=l an: rclllld m Appendix E. 'rbc pr.mm~ 
c~ md. inputted 1cr 1hc: modai wi:rc ~l.cacd 1u purposely prodact-1. tcosa-1,1Uvcty Im,, 
11.'Sd,mic .,f1h.e 11mc1m• of pu.l,..~ ~ th&a ~ bimcadl ~ nMivi!li!.on. 

We daYc:lcpcd dalC' mtldc:I ~ pct&:»uldd db:! 118.11,Yib l:cdcpcndcntly fiurn i+ifittrumion ,_.. exi!!IS 
ftxlhc S...i.!:'l'I rmt1i111 ~ion. Thls WD purpos,i;ly ~ !IO lhmt the ,nadcl ~ ooly calibmodi 
(a ~51Ctl 111b i:htt l¥U fflikatffit -d:\lrir:i;, mvc,11strt1aa. and tcsti.u,: of lbc !'i I.I ltlldallll!!i UJd 
,;IU\IC)'i.ni: obtained 'i11 ~ r..il ur :!02.l. In -lll dl'an l0 ~ bc,w ffltt ~ -.!fined -wjlh 
re;,cinb. C111 am fot, ~ !!trlp mma's histori~ ~ WC!f(t:m-.E:01 i-=,u.eslled 11111:r:111W)' ct 

C0NFIDE'fiTlM. iLJS.)f::CT l 0 
PA(ITE(;:"J'IVEOR'.Oeft 

- APPENDIX 326 -



• 

• 

ihc- n.'M;iwch "1l'ldl.1Ctrd ~- Tor.1'1 R&:M ~rding h1!llafi(".ll 1"mduc1i~n ~01"dll. and l°oMn R&.M 
~r.1.::1:li 'l!Jc memo r11wnJ 111 Appcrutl'I L· - .-\ccri "ti-:ro Om. 1nlilrrn11fam, K'rur.t rccurd5 ~st 
l~i~ lhi: S111i: milll,'4J .t.1 la"- 13:S,!:l 7 ,86 IU1'1!1 of ~)'?!A,lrn in'1 mtt\~ • lh~l\lftnltrl C!lf 140,600 
loo~ or uli'~uNL--o m.ftlt:nl l'I. tl~1'1i, 'bulk d'~ity of 141 PCF (or the gyr••trfr (l~kii-ns-.. 
W~cr1"1-St.11Jd11,-c~. Ina: , l '>tiO~ :uld tb.c sw,,c b-ulk .,lc,1,1ly fot lhi: mLHitt'llllll: Cl"'crt¥.mkn 
~Maingcr-1 19t.l1. thiii tomputClii t'111 "IWI.~ \'~h.1.mc(Jf6-IJ~l ,9 l"Y pf~m mnrnt.'d f,ttm 'th~ 
mim~ IC11..e ■nicl 1•~"1 l'J.:Ji; r'1( 11fr111rt¼,urrlcn m111~al tnct-rd. 

Thef-.= 11r: i;l,.vir.1-1,ty ~ ""Wll"~i::i, chs.:rt"r,•fil:J' bctwcc11 lhc i::'il~~ o~••iae::d m:icn dir crrodd and 
UIC' "iOhilnc 1i>~~11,:d fnnn 1hc- Slac~•'li ~~•~mb,, Tl11s diKTCP,ifley is lik~I)' rrom 1hl: wnnca t1umbe1 
of oon::hoh:1 drill~ m tb{: fFll .mn. illld nnributllb~it U1 lilt lw.:t or toi.."Ol"d li.cc-pm.i made d~ 
ll'.ifli~ Of'Cl'IIJLMI. ht. fb~ ~ry ,»Cl'l'~, T r)n~ R&M indiair~ tll&1 clncummuuiatl n'l:JIJI, ,hlrl 
lillK': lll;lh.~ 11''41 rrc-u~ Wl:h: n,-.i p~L~ly k~, ~~~ yc:GJ"!. ,1( l'.Jfi!d~~•iOfl. Wi..'f~ Jlut rax,rdi:J. 
Ha~ on lhe 1-;IKffi'fl lDdi -M rcconi k-ccp•~ 11M! d...: high,Hti,n-ea.~~ fi 11 vt141unes; CJJmp!II~ 
llPm lkr 111pdr:I, ft 'tfi '1Ur ~ftlfli~ INffflc ifflWllW'.11 Qr till J~f ,:II~~-~ jp-,;jlu 11 ,1K ~lbdivi1ii:m r, 
ljJurr UlSQ '11-·h..ii 1!!i rurnpuk:lil hom Hu: Slilli:-'s n::a.'8~. U1.1w~q, 11' u5l!y 1hc Suila::1

1- ra..'Cln.11, lln:: 

pod fur compu.1:..1 ion o-f maiaial ml.'i'1'!1, .a ;Si:vam.rA111 alJkKU'li Qr r1,t.1-vi:rii(C'li m~ur,1 ~ Vtlid 
..,.Cl:" i:,;_kf 'clcfk.""61:h lb.:- ,-MhJlvi11.Jln. IM'~lpliotui ~f ~for, i ~f ~ !Ml~C- Ci4llld11~•cd ti~ 
Alitnl~l Et11:in.«nu1 T ~;u~ h•t: Ill .:!009, 1fl'L·if1e1.1~IJ ill JM.l!'tkin w l'Llllf mui: Bc-1 l Dow, lhc rm 
CIICOl!ntel"N WAi pot.lrtr tom~i:d ~AE"T. ~i;i,_ II ts.~ur l)J'1iOillfl 1h11 mi:r.c- CQf'ldi.TKklJ OI~ 

rq:irescr1u11i,.-i:: l;!r l:m ~mij_ com-r■c:ui.en ilf •k fi.l l Emss- the subdi.-isian. !lincc i.hm 'MJUld ~ 
l'W ~ti lhil't c(!l1i1,plie1i()tt ,i:tflJft Would ha~ 'nr1c!d d.arirlil! tll!CIIIJfl.-iil.JIN o,,cni.tions. frtllh i~ 
,aJJK ~GEL+ die .ll'rQDJl:-4.fy d..,-,!liity .iflh~ rm m1'!h::rio..l w.i.~ 97,5 P('r, UI l<O':'ii (Jf chc- 1111Aim1.1.m 
~ dc-n;.i'}' !M 00) lh- rkfi•~ t'i)' A ~1 M D l ~57 \r.mti,mJ rl!.v Mf'fhAA )ru- I .z1nt-lhJhH'i' 
( 'IJIIIPr-,.,·tlmi Chur~i t,wi.mi:-.i ~ .'\rJJJ l lti,1~ MrM/lfio!lf l:"fft11I t j(,.t/lJII ft.J/,f)I i ti, 7W k"'•mli,iJ)) 
C'"Ml.ld.lii;n ftti,(!t(lr~~. n~~ LOfn"!,Of!Un_d!!, ~ Lt 2~, 'l'Ui.rh-p.ii.:e t1uu1.1W1DW .... ~fill~ k I~ l:lfl 
J,)' .__-Mn" ,11,l'ld uir, t.o'c, 1=:.ti nR perl'ol'!'ned .H ~ vf "4-1~ ~3 gl!("p'l~l"lic.s.l 1,-lfCitipti-Clfl rt1tlii:.11itoJ. 
lh.41 I.hr;: ~II n-illkmll b~ ;111 nrn,:c: io~!ritu M!ltun: l~I 11f W ~"l'N (;i:a\~i: Qf11~h1Q f<iuc,d 
in Scaiun ,. l.41'2111-urUf') /:ulllril-. L.c.b h:slm~ o11l:11.1 fo1,md 1.h'ft.l Ulie' till 11111!1;ri1-1il lu.l- 111 i~il"i.:. 
gr.:i,iity ( SG) rir :?.RI. lJ'iii r,i thlt d:11:1. the lill imdc:r H,tkaW•)' I-OU:1- i~ ~n'opri!lofd of1S, IQ8 (.'Y r;,f 
!JOlilil, -H;1U(, C'Y ~r WGti::r • .mid I 7S7:il C"Y of (l:llli-- { 1r uic wl~ ... ::m~1U L~ arc: ~m l.l!NRli. 

lhl:: ovcrall 11 ~C(a~ l!j'p-.11/1'11..\'mlcnl 'lltlS.8~-ii ,~ p,l,l,ln \.'"oll~l'II rO\lnJ 1hrui.teb lahr.s, 
C(lrr;1:111ljJn,a( ~nsolldaU.:,n. ~r !rlii.kmmt ls 1auribu1.i&b-1c ro the volume lffl ofibc- i,,oid nliP M 
Ihm l~OC(tlpic:d l:i)' ~ .. nd "-&ltt, A.i-dtxll"imi 111 Hm, R',("Jitt11, ,tu: fll,IIIYcn.r.~ g_vplil!fl'1 llili 
~ypti~1c: II.I Jo&-0luliu11.1~ 1.rA111PJ(lahoJ1 I)}' WIUlr IJUi i,r1~i; tm. If~ t~pirllll Wki r.ii~ lt.i~ 1..1f 

:SO". i!5 OlUfflcd ·~ Cl'JMO~iwtt),on a.nd 111CI¾ gr~ l!!~f"llffl is ~U!Cq,!:ibic 111 jOSll thn:x.1gh 
di"-1Jl11tkm. ,1~~ :is-a pc,111=111i1I voU.1mt I~ an!.,4.lb CV ~-Jf>"id hcnctllh the wbdi1,1igit111.. ~ 

w L1'tl! pour "-Wtl..l ~'-'q!.IJll. Lh~ wDlkimE i~ 1a.-rl~ ~ "'1,a.l~imoo.: rltli.t i.~uuld 1111:: ~Li:!~ • 
lnWIZ!' baontJ. 

~. Swcll/C:ulllliPM 'Tnttn1 
Home in~~~ ,-aformcd. by W~I:UJ rcv~•lcd i;'ridcni:i: tt,._. Door 1IG1bo5 m w;,rnc: 

h111cm...-:r1b 11n:: hi:dt i bl!:, Tkn: ill also ~idc~II!(" Int hcni~8 hu n''lm\,d un,;li,:r vthl!I' fl,11,t~lil. 
,iuh n ~k1cw■lb 11!'1d dri~:r•· ~~ -lhn,l.!!11 .11n.d mudssmu=5 a~ la.vi: i.c pn:..,.,,,.ily for ~wdl. 
Md I~ rliWA rq,c,ru, dull :So1:11.h D,tkQla h,11 w,dl:-spratl c.\PIMl~c 11(1,1,-,111~ mi-,; -~ po:rr of 
ffiij,'! tanrrf pmgnlm t.K- Lhc ~ubd1"l!llon. we perfonncd ~wcHIC1J1 ~ •~ing ~r a 'Mlll'pl~ ?f ffiL' 
Spam:di P"ijM'l11,i011 fill ma!cfflll 11'141 '5\l,t141ln~ f-Qfnl81100 fill !"ft.lllenal ~ m m:lril'l1i~~ rolhc 

) llj l • • I 
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le!tjngontie SitlWIOO.X rum,11u1.1n fflillffl:21.l ro1-1m.& th1111hc: ll'lilL4..1i~ hll! ii !ow proL!h\oi\r for swi:lj 
wh-:a ""1.~ bu1 d'.,._,~ c~hitin mdlm1,1 ~t !ishtl~ l~cJ o:tto,iditi•.rn• <'lf:C:Oll pt1f1:1r tcB. Th~ 
maiffiieJ wa,i: ~ «> ~:ir:ffl • rD111.imr.1m-m~h, 1>ffl,~t-l¼t w~m ~It~ KJo-JV,'i:11 with 11 

coi:ifiatment pmisll.l\'! of jOO psf. Ai l!iU psf, ii .t.'tU'lcd • SQ"IU'I 0-f O J~it"-.. Mtucrial, &ma'III)' 
t,(Q't M11wt "r.im; 4t lei war tonfincmciu -pttmirtt nr urnplit IL'!Cd r"" lite ~i"I ¥1'111- mJlllliTial 
wtili .a Milditi~ Cnhfun:iie. SW)pla- 111!.d W.a:,; .(d:di,..dy und.ilfwilat. Diffcn::Df par1ioD.!li a<lln: 
-.,aupl~ ~~~~•ti~ di~ 1.dliJiH~ tt,l!t~lll5, Tifi:- jt)&l~l!. uj ~u•.a'[n JII ■ t.iig!u:f 
c-anfuwm~I P,l\:Nil.Jo~ 1t; mMt 11:ttibtHllhlll' '" li'Wf oo In itic fill ffllk1'ilil .~ T'lh. (lvm, U 
~!Will o[1h.: •~i cum:l•lc 'IW:.U. and lhc: n:5,uht u Ott- H1wq aml1nc:mcni PfCHll'tt. uc: cl~ 
~IQ:h to~ 1.lllhcr 1P kr;;liffli.id~ra;l ~1bl,c;. 

NJ Ute r.n m&I.Cli"I di:iircd ~t ihc-Speiuli!ilt J~m(W?I, Ill ~1ifll'l,m IYm?I~ \1'1U ~I 

,S..,ctl u:sllcs fowttl duJ. 'lh:- Sparlisb dtnv«I !!Olt -c:xt:nea.l m ta.r.rmum 11ruia 11f0.7t."!-ii .r.1 ,11 

~~nfin-lll!F ;pn:s!tllrC of ~O ~ Titiubo ,r.dicik'll 1h-, thtl 1tmcri'1I hu I n.::lrnivc::ly kl"W 
~ity l('r t"w"i:-1 i~1 ll h,:n ~. h Wl.i fr,1.10A, M¥1'C:\ICI, ~1"A1 i'I~ Qfi,hi:r ~l'Jlrl\Q J)rtt'aU,c", 
1111!! C,salt:!rillr tllll.ibi1i:d 1.'0Udpsc. Vihtn ,ub~l''1U:d 'ID • wnrminf; ~C'C or :woo pif md. WdltO,. 
1hr. m111m11J hntt • !\.l:r-.in -.'11111.: Q( -O. l-t""~-

Thc:x km were wnJ14~c:d in .IC\.'l1n:li1nc·~ v..~th. i\STM ~~:! I St11,wUm/ ·r.:~ Mr.1'tod(, /itr 
,t llh'·JlOi(!lf r1rjJjt,1/ ~~..,ff~ (",;ll~/'.1' n(,t:;.. ti/.~ Fflf ,1:!i: S~m F~ 4qiv.od trn1 rcji 
Md.l~Pd A wi!!I. ~ ~hid, 1, 1hi: i,M.:cdurc r~r IC=liling ~lt~d1u1ed '!i~imi:=1, 1.o :iunutuit ,~ 
lidd a,ndi.-.en t)r CQmpcidcd ml!i' Ar!~ lm: rtcrm.,;1,1.Q!m !t.uttplc c11h.itiirtd l"lilla~ ~lllt:tllitil 
®ri'llll ,~ IHt, 1M flll ma,~~I m""1 M"<C" ~i'~ 1tim •ll~'d· i1 w fc,rn, ie:ol)l.liti~ thtlt ltad w 
~eilliMpit:: ~~iru. Th«tcor1~i1ions 'lll'(!Uld lftll!lit Him)' be- t<lnncd ,j11rlni_pl.acemi:J1l lM 
... 'u~til>fl ,.ltht l'JWWfii:il, bul call bi: to.rm«! unJa ('lcll.:f' cin:uffl5iWIC(:ti ~ ~1:il 

c~l~ iJ u !'lp«'ifiie ~o!ct:kl.ruc.111 hai;:u,d ~ i:.. 11011y1~~uu1:11 \ll'itli~u1m1lid1111iut1 ~ 
.!le:tt.l~"mmL nld•0Msb II .:an ~'111 in .II Vet)' !im1l1u f"mKln I" ~""™1-, ld11i,in in \:in~cr c:u1111n 
-c.rtcwru.1.nn~ Co1l~ibk IOil1 llR! i1,kftncd 11.1 M)' i1ntl:lllU"lh:d toll ri,11 p:i1C!S 1hroupi ndicc.l 
ir.uran~ffllefll ol" r,11:11klt:'i a.mt llffll-1 l~ ~ il"I vtilui-M: u~n wen1t1i. lddiliot1~l lolld.i.ns. i:,~ 

D'.11h ( t(riodcli , 99:Z. p.1 . ... ,. n~i: tv~ []f cl,:po'il"t5 .-~ fo'lu)ll iul oYcr th~ 111"1.~. ooi •tt 
~Llmiru11r11ty ~d 11"1 l\rld or d!'Y tr,t~ ltl'ld •rt lnMl 11,>omn,otLI}' fu.rmi:a ~-c-ollu...,l11, 01 lo~ 
"""~P1 ~Iu" i 11.l ~i~~i.,s.. 11~•di«n llllt1 ~ dt:~iu. tlci.'CllnplM!d ~1dic- i~n~11 r"6., and nnm• 
mmdc lt"OK fill. The b..a:!ii: 4."tl!\,1m«ins nei.::ewt) ror the- Cfflltfon u( t"Olh1p■;ibt~ "°i I 'lltn.l~urt- i~ for 
,. ~-~cr ,o1t ti1wh u fin~ ,.,i.d p,11rci1Jlo t~ ~ band~ at lhCH c:o"L~ ~i~~ ~ ,i.-1.JJ)' or 
~ill. Oth(t ,poc-Uk i;tllidhiM:t cun 11111,o ~ tu ll $W»W ~cnt. 1o1.1i.;l11.S wU '- Ml .a M~i;:r-il ir 
ln!"1:11u,:-c hc:lnil! hclii to~thcrby ,i;1,1m~ lW:suln (,capith1')· -!NLiio-n) ¥rheti in 11 ~1~-umed 
r.oodft1m1 tlnc,c; wa1.:r i1- nrtnxluocii Ill the- !Oil tO\ic~~. ar kl.ales 11~1. ~>1~,i, 1k ~rar 
.wri1uh v£ iltt;1 ~l"ld elf bulh, 11~ 10d ~lti.pw... C'ul lapK i;:ao l~r;11 1;1\111,f fl ~j11JI1iriC111t ...-ur1.u1\ ur 
Li~. hllf l5, afb:-n K'(:n 11 11 1111.-p 11nd Ii~ K11 lc-mcm Q(UX! lhC! -sctrl 'b«:~C$ ~1cJ., 

lln111datl(Jf'I i, ~all¥ lhc tc1uh Drbmk,;.-n wi1k::r.H!IC11 lnk(f'lJ! ,cw$r,., dntiil\.ll¢ f1\1lm porws. 
puola, 'l-'1r;: .• -0C !In)' olt\.rnol.ln:i::! t.tJ&I lill'uUW ~ Ill ~--•rn1t1I IIIIIW!Wll uh~'dh:r 1-1l X1.:wn!lWr 
~i:b ~ i:a lartt nom1 rir nc:iod. Be(:au,c: ~1 ,;:r,1ll11psc ~ L.lliwij I)' sudden, iL 1.'tal.lca. ,11f1ifii:=1 
diLn,1~ lu 'ltrl;h.:ntn:li, Ow m'I~ .,r lil(J'UW"C d.i,d n~ fichi i-nf~T .. 1'111~~ 1cl'!ll\l'J1, Mr!ml "'111 
~-pu~ili ~n ~lh °'1~~• ll)il,L m= ptutu: Lv 1.:till~~- Suil 1.'l'lndi•i1m!lo :iu Hi&,i,""11)' Hdl!, 1..1::1■ 1 c:..iul~ 

21; I • · , • 
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• cu~ ~l•r~ ~lnM 1-c ,NI dirct1 R«III ~f,oo roo~ n<rtr(111ciiDl'I ~i6II nm11m,11l:s;_ I~-= ~-hCl'C 
ll'I<' fi 1, tl1u it: .h11!:lt "'°4d tu~~-= lo ptx,,t i:omfl~ion ~ ~ llcll ~ Y.lut~ ~ ~14".'i::l'tlctll, 
l:hi:n:: i, f.lli: p~ta1ii11I fuf ~lllrf!K 11100dmo1Ui 111l be prc~cn-

~-OA hyamwtic111I -CM!~ tM,~IJ rqr~. SQil n,p:i,. anit ill-.iaj.<'. i• ,~ ~15,()n.QMC- CO~ dlc:­
lt:IW~udl~ 1;1fTC(tCIJ dcprh cirwil (cri1111:ll1ce1lta~ lfl to roor. 1111:: -SOSOJllll)' alfec:tcd dqid1 rs t~~ 
dierm nf soil th111 l!1 libl)' ID~ v11Li•t~°" Fn mol~LltC i;nn1i:m dUof •~ ~i>l~ti~. '!!C116tm11I 

"\11111.!1.JW.S. ,IIJU~ 1rrip.1,1m_ rti.a ilkplb. wm.1111.ci \1111:iJ W!lfl I.be moi:dwi: amlmb fcn1.rid dunnj! 
Jri]lj1~ .At,d s!lll"lll!lil\t, upc!nlilii:Hls. lhitt:t1-1hi-e. v,-l1.1i::, rpi\.l!triih r~m ttlll St11!1'1ala."I.' F~P-liotJ. l'-',lu~l 
ll'lii11~ 11.:avc up •~ 0.6'" in !llilti:"' 11~,w~1nc wi1h"' Kl r-'4'L.-ieih• ptu,i Ji:11.1 IMdin.11: ,,r ~:i;o ~f- FM 
t!tc- !:liparfit:h dcmc:l;i m11t.cri.ll.,. hcriwc ~IJ be-as mu cit H O. i,r_ I, IMhtcr loaded 1l1t. •mi 
IJ111Wmi. (c.il.lld Ii« h,l.ghcr ill~~ 11;1f MCDVC:, t:'flll~K 11rnbhc-avtcr lmt12g condili~~•ld bi; 
_.,. l"lucll M I.,. fu.-1~L" ',IIJ1'C .qrl~~ ru:p1l-r ufV11I, bu1 '"~ !iU~ ~lll1C111~nf W11111.d he- i:ari~t..:rl.1(1 
~ m~dlmav1A.1 ~l'WnlR'I •Mt! rnon: gnt,il.l.&.I K11l~r,c:~n, .:,fth~~~ ~Nde °W1'Llid 
prudur;:c:. .ih::.1;11ilt:suf lhc 1c:11trr:111 Ilre fool'ld bl. Appmd:ix D_ 

V. INFRASTRUCTURE CONDITrON 
A n:11il"'ll'I orlbe ..:~rui::lion plu.11, lh11I c:ii:at for~ ,11°b<bY'ilil)f! c11d1i:11~ 1h:u pin! fol t~~ 
.!l~vi15oioLJt1 wu td•lln.-1} mtwr. whi~~ iir -."i?X•nl 11.1 lhill ltit" ik'-'dvrimc,,I Wlllll~ nmu11ir1 
11.~'-l'.lnt'lffli~I. F~ic~ed snicnn1.i;iu1rn1itir:s Fi:ufo.~tl/! 1ti-111 c-.i:.owari11r1 ~ L"mb:Q[l•fTil!M 1i:,' 
i,ppro:i;im11tcly doubtc~ 1u1~ ~ng ~y «c:~ m 1ne-ttra:1 :1c:.::1k111:S. lltc pl■n .tnd pn:,fH,:­
-Ghem.. dfl1tl!lepr4 b~ RJ:nn~ &. Spcrlii:h ~ginl!-i:riEM Cu. sb,cr;,, lm-1 thC!' V'l&1L'T 1111J 111:Wcrll.lli:s: :tl"I{ 
~a1I)· !11.tppuni;;d hJ Jlllj,1irl1 su~i:1 tm.tdi•l!t 111ml l~:t!lini: mt, ll &1-&u •I'~ !IW Jrr utili1i" 
crrt: oh.I.~ rn:dm-nn'lili.lll' "°1"Pl11i::d h~ mili:rinh,-1~ wen: ril1cc-d •1r ni~ pmm- fe~•,c:kipmmt­
Thi:rr Ii oo pl 111:i, n:p..m.i; -ar cuber mdil,';lf 100 I.Jun wt: we II ware i:-t' th.al ap lillP 11ioiu:A: 011: D~ 

l'Nllailil i.,,jl d1ni11M ~rnifnM!H1ln WI.(, plireeJ, ti ~ _rpi4,tble •his- mll1m:n.1 tii,,ll,J; ··~~-d .. ~ t~c. I~ 
i,i 1hc -.iihdii,,i'l-ian,.. ar it co Lt Id tm ... c pil11:11ti11II~ bun u!!Cd lu fTll 1:1,rm11111L11YiLlr- of lhi::: ~llhrli~i~. 
iMh ~ Hid~w:,y- Hillii-11. 

l\.~-ducull.1oeld pm-Kllli.11· In 1hl1o ~r1 ind pl"(!'Vi-aw repo(tt; tft.1.1. WC' h'B.\'c t<impik,d fo"ih1:t. 
pruj,:,;t,. i• ... flD\o'IQ~ from .... ni:u111I iF1Sr-;~tiorr.,, fIIIJ,)i,= lf!Jl).Llijlmtil lJM: m:-snlu-ooui.L J1.1~ l~u: 

'11J,111'lioC \if c-~~ in~·~p!iC-t1!! 1t11111 ~~t!I-. ~Ol~~ollilk:i, ~ ,SIJIU!fl 11fc' ~Jtfbilil'll!' ••!t"., o( 'lliilt'1•fiir.11u1 
di'llrn1 ".11-ris i~lud~ pclhoi~ !!ii!~ gntd11:5,.. hca'ting, All1~.i:-~1olii..tn~ 1n, piwan,,:nl 
~,ioti!i, "nk=kw u,J. broken ~u,c~ "~114.11111, 1JJ11.I ~ILkhi.:!Jc,.. fa1~ .... ~L"'c- r-a1':run}; Dr11K= !111.Q."t;~ 

ha., a«:1:1md in lb~ _put Thm i1 all II mull ofKllk,m:nt (lfthc-."lub,amd;! rnn.~. tillitt •ll!O~ 
... ~iRJ t,,f rlllt•gflline-d tnll'l't-nillli "' U'lt ~ or ~um~· ur ~ IHI. Jn Ifie {BSC: f!f tli~ 
wb.,Ll.m;c- ri.:i.lllfef rl)I..IM llong f.-M Dai~ Ori..-.: ••• iii lb: ~ of !liLlb!lldl.'11~ J,,l,r 111.: l'\'Vf ,,1 th~ 
1:ihMtdaPT«I ~Wld m~~-

Din:ct C"Y"ilia'li;,:: of dilnmgc w tht wa'k:f ,y~ltrn ~~-or lhe-aposed And bfflk~ "1-niin.t In 
die: W!f" il.l~~~ rell.l Lit(: \'.JII- Fu l.1-.1~ Dri"t- JbiJ- ~ralint! break bu romlmd i.n lbi:; lc5.S o, 
~!iDdml looping. l~r ~ pori:i11n ~r lhc: VfflW ~c:m. ~d It i1- c.i.l~!I)' ~Ilk~ if thd! ~~11 
an i~ cd,:,qc.tllt-1: n(l ..... 1,1ndt!r fin:: fi"'1iJ"1j l'lllfldJl1ml!ri_ Thttll:-u "-t'..l ~rd:, 1)-f'pn::uurc Iliad 
nlffr' !~~nJ ~f'i ~~1ruld r-,r lh(: ~~dr,m1 [r, Ill( "'Wbdi\ itii:iu. WQ•c:r q~LEtl~ in ~rti'[lf)!i-of ,hi: 
i)'rtt:m mn:y 11.lw bi: aft"L."Cb:oll ,r the bn:ak l1u crnm.1-ck-a.ti end ffllllii i-f1 1hi: :ll_)lm:ffl ~li.11,:h WOLIW 
l--..W: ~wr in th~ line! t~ lil1B:M:M.ft"- "1.S'-ifl, no rti;'.!oo:is afnudtic~uJ ~itng Imm bydlit.ll• 1w 
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t,cc-n r(l!Jnd. The L'tl™-'i1i.-,, ornu: ~ ~•rn,.e ,)"lf!cm ~ 1:J.Jm.-mly 1JPJ.m-11 .i\h~1 ltlrn.! 11m'1 
~jipn lilf • W.ta~inc: nrail: or lnhl¢ 11 lhc Jlllrf.u:r: nn}'whCTC' In. !he -i;u.b.Ji,'1fliDl'l. h ~, umv1~ from 
~lln~1ilbk· S'..lnitH}' Oi$ril.1 •r; f'NOS o, ~~ 1b:.• ~ l,c;ii.,;L ~-ar fini.5~.:-d ~ ~ 4.h£:y­
j'lffld~11;~ i,., or,~timtcd flt c:"W.11)' ~r. The&~ plM.bty EVCTILI ft!:ntlOli li'ir 1hi, lni:'IUdin, 
fiul~ mi:::lm, unmd~ ~OIJ!I. and lcmk1- jr, Ui~ liysh:m. lili'Dlct l,c,dir,;g ~ lhc:: ~~ 
Dr H ~da.~ay Hll ~ IJl,~Pld. be of ,pun:i~l.lllf ~o~. :1,1~ i• W[jl.lld ~~ ~ ~lt'!l't\c!m of jQft 
srn,1n.i:rl fill ',oil-ri, dii'llllutittti at1.J lt'l~ (Ir [1Ul\iui11:d ~rn i~ lhe fill. ~r,d .m~li"r, l!lnd 
w.~im In~ t,:,l" 1tir:: und a !'1'1-'LltnJ mi JII,': ·, It!(, r. 
ki .Plll1 of our in\lCRJp.ll~• (If thie a:iadf ri-MI ,o,f tht infm~t. Walffl\-.Ec.:1 ffl"~wied ~ 
~ 1<ir-~DS1l ~ R~ :rc~tiliog th.s: i.um:ill 1.-001.'liJi(.)1( uhhl:' ~~ :1~~- R.l'Jb GcHw 
1111d B"1ntlt l,)11'111111 a~ tt~ t}11.'- \·icleo ofl'111l ~l!t '!}"'R~m thal liilr'H ,:.a,~ Iii pare of 
R~'!I ifll.di~ N rrolll!d in lhcir ~~ th~ KWi=n ~r.m i.J i:-.'4ihib\'tisig ~g1711 cf distreY -.)d 
,,:UJc:n11;1:lA intt\l~ ktl.1111.1'°1 ttlw11&d1r,i1.1• ~ -.ubi.t.i1P"i~-.i1>. bu! ~ff.lly 11.u;mi 1)..1.1,y D,h'I:': flu; 
an.·~ TTin11'1 hM I~~ li¢11 Ir! .set'~ ~ ~~-~if)g jliJi~l\,. llll'rl ~fottl'lf11 j11,~ ~1111:1 
"PiQf t.c> he: ~ll .;.omcd ~8.brupt '5rltlmM:Dl r-Hhc ppc:. The- !«lloo aflhc''lotWa m1in nc:ar 
111(-imcr.i;«t~n uf llluc 81:11 DliYI! ~d DI.ts) l)to~ q,pau·~ I\> h11..,c boclu.'11 IJ3' 'lli.;lli'cnl 11nic,t; 'in 
lhc pasw. The randil.lol) Mtfo: 1llwc:r main i~ c:otf!illcnbl_y wllr!i:-wt-i:n:: i( l!i hum 1"11 lhc fill 
mliktlllll!i; pt~'t! l~• :todaim d,t folft'tt1 ~~I" 1111..e dun 1Th"Mdi1100 0-~ ~ nrulon~ 
u.11Jag1i.>1111,J ,nine, TM, H,-d.1.1, I\> 1111: S1L11k.mtiU ,~f 11f.c mft JP'lllllL-d w1ls: 1111..1.1 lo,a. -,r ID'p!llllt1 n,nu 
du fill llul.t ~Pill'~ al-= ~L"Wl!f'l)"ml, ru. ttlc -s~cr li)'st.cm i::an1inlle3i kl sci.!~ ondjuintsupl!"ll 
up. ii Ftc:i.;pocted 1h.bl ~~ wiU I;>( •lloW()d ro ~ rtiW IM Mlb~. This ""m DCCa!1aI~ lrJl$.5 
uf lD'P,'1ffl ~ scH.!nnc!lt Drtfnt'!iU~~ ID ILlnt .i.,di:N.Litii U!c- !M!11lt:rnml .iul d,)n:t°l.il)l...'t~- p.f 
111~ ~- D.ilffl• m •~ '11~m ft1)m 11:ol ►11p!iinr mnu.· ""id.ii "'ould nc: ~pc,ctc:I 10 be -c;wlcrn 
llnil ~oopbic. uid :tc:::!ill!t in auddc:r,. t'lailUN Pf 1bc ')-~. It f ~ wr mid~i~ !h~ N DSD • 
purwinj & pn:ijm ID~~ m li:as' pan oft~I! Will~ "i)l5ih:m1 due hi lhi:: ~ 1hl rue i~ i~ 
t;tLllffl t:ru. lfli.,J.. 

Si~r~, and myria,d gCC1!CC~:ni~l li1Jl'Jlrdi c-11:ist thl'D!Jihll-L11 lhc: I\Jbwrf~i:: N lildcawa)' .H Ul:i 
~Ltbdl~jlii.111,. J~ i:fa.,;:l11tjt rite- c:lin:a..1 dai:i!J:E:f rir ruof 1711 l11p,c. (]flh.:- ■hMlcbicd nmk ,gi,Ct11iw 

mluc wor.kinp. in,pfwn lulirst~nditrg1n; 1x1.-.. ~incd. •n thi: ~-mi.tn~ u«: body u j111~ ~ lb~ 
n,.ir1,; llflJrlln~. ~ui'l:ll.lilie nll n1iltn.ill ro~isctn_g ufweak, lln~11111incd iOtl!I. llndlt)'p51lm ~"~ 
1,,1Kd fur ri.ch11rr1111foo ohtrl'fit!:r ,isiriis,g, -pttof ~nim;11n1h1p bi.!ii:,l!I 1.J~ 1n dn: rm:laom'lioo went, 
.a.t!d I.ti~ nui:::r:u:,:j~Cl u[ DM1■1n.l ind Af1mcl1I ;,q,1.ufeh llfi'U1 lf.c ~ '1 I~ !'llaili::!l'utlt: •Jlid 1)11~ 

~·-oric I ll f.!I 

Dasedoo 1'1111-cnc.a.l docwm:111&tioo md n:poru from 1.··niq: li:'i!Pffli,th"' ~~ th~ miri,c.11~1 
1ht- ~pril :27\h. lDJU ~'id£1)CC' rvcar. ll i1 prollllbk lhat du, 1Jmlap~ct ~ workui.p.a1~ 
farther than w.lllll Mi- Cllfffl''dl:," beffi m~PF(t. Orillio1,1: indll.'\11:::i Oi.11• wu~ h 11ll r,wtd tt;, cnta lhc 
wad&iUM1 lll'1d ff UW"o'IJl1! ici i.m;atar;ms dg;i.,~ dip i.n llK' Sr,catfitin. fQfflllmillD, 1lJj&. WI~ i~ c!f'Qllitm 

gypii.m,:i k.a1"11 lhr.r (!:ClctkU ill'W:il)" fnm,:1hi: cdk!,CS ,i,1ftbc Ul1~Wld m,m: B=-1,1.K u((1'1~, ll~ 
hu1.b c'.l~ cr 1ht: mlDt w1..ii In:@> .-l!il'l um 11mii lll'f at n,k J)f 11(;1'1®• d.u.!f1•~ er lcm trom [:Q1 ~!liPI 
$l!h,,~"c vo.W~ ~ i.:oili.tP5Ci atw :rn~~ d.cie1,i:cr 10 111lh.~U1J.1.11-1n: +1ml ~•Wt~ I~ '.'il.'fVh."1: 

lhi= !:Ubdi~i!ILOO. 
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I "ii!' t::llfl!"~[~ poot fi.ll 11~1i:ri111I tti-.l W111; ilY!d tu rccl.e.im .~ sLuf.11« 111i11,1~ ~01\ ()l'llw(Hlh 

.Kllc:Jill hazanii t<' propcnia md in rnS4rue1Urc: ~ ~c1 L 'the: d11y M~ dcri\. 011 from ihi:: s~n.!110,r 
llll'H.I s;~rft,n Fr.·•rm1ui,tn111"Cd for Nf;.f'l'Mfion ~rt c~•~I)' ,..41 [11!!~~1! 1(1 I [)jif'II mz:TI!j:1~ win, 
il'K'f'CMn m mr;i,~ Mat1)· ~ tht ~mp~ tq~ during l'h~ ~(J~J fl1't'l$'1plior, ~i,of:11.ji:d d:iry 
milt •h~t are [1J 1hc: pwi.~ 1a:11r,: of otinsi!'Unl.")' and lltt! li.kcl:i- ikl .dclonn .. dr..-r IOJ:ld. Pralnijr bl 
rcndily 1111111.lW.:C ,c, "'"h:r i hi, Ill I mini::ri.11.l, d~~ r,~ ,hi: ~ri::r,~ nf Ou:x "'~"'ft 'l."'l'cn mLlrlC . 

-",.,.iail'lt,li:-1.'t!IJL~ll'l,ll.'lilJQ Jdlit!S 11~ jilat ~II~ ~k,n~ Ii,)( i~.: di:vd~pn~I o-1 HjJa1.~11, 
Rill!. primiirily ~~l.C.11 1if ieuning ~ ~•11.tl ~d~ '1™ n 1,ci crt71r~ fl 11t'I~ ,.l.P.l'CJ for~ ~'i in 
11\t'! ~'Mbdi~1g.iut1. nu. 111dlldn. 1U-e1Uii tmn wen:• ~~,umi:u w1rii Po@l' ml in ~ strip niilliC' ~ Wcu 
umi1i~ Welt ..:oru-:tAAKd io th,,; mi nc b111:kti U Jlf' n01iw fflilllrn1dn. l)ry ll~~h!i~ ~ ~l!MJI pri1111u1I)' 
~.,db) IJl,lllcrmh thll.l Wi:n:n'! ~ 11S r6J1. arlhc ,lji:\f,;foJJn'lml_ S..-nllmlCl'll.5. lfl 1k Wei 

mm,~ in ~ 6 n lfi::"11 1~ -dJrtttly 11ci.nti..u.11blc: w 1bt- ~ct:ititius t.if!~i:- rn1no t..1.-tJW ani.! ••'!: 
pcrfomcam.:c:_ A l!O!l!,~tt1b1c amoont o( llu: !il..'111c·nu:ru ,c:ca i1I wrfl.tt iri,f rnu,I.Cnlrc l5 :uil!IO 
cuuikM.11"bk 10 the l'Cfi"-N"d'lima:i: 1hr tkc (I II 1.1sctl ftu rtUM n:.h1m1Ki.t,n ~nl."L" 1 he :ar«l:1111~ 

prtikinu11..:iily (R ,1,111111,cali. A. j?l;l\l: nampli:~1hoi.. iii lM W.Prk rm-Clfffl'C'(! by AITT' ~n Prai~ 
Vieli..'1 Uf'li:! 

O)'J)Wffl ,ci;iJJ'l'ffll irili"I! r1:JUQd •~ thic fiU tnali.:nsl c.a11ol!u!u mith llEIKJllflr!l 01 t,_~lrua,.,.. j1,i:b it. ,1 

"~ ~m~• ~ fflll Wlhil~>- ufm~ ~1.1t.,,fa1isi«I. O}'~m ~I\Ctt.lllS~ ltlii! ~~c:,·, .llnd 
lh.=refctl'L-~ rcnpdJii!~ w UK finc-inifiw t.ii:iil~ 1h.c: rlll i~ m11dc ro Thi:« fi111C-gniincd -olla. 
1-oie 1ittct!Jt~ wbtt:11h.:u 1nof~urc ctmltm 1m:l"QtlU The ~~um ~,:lf 1~ I.J111hly- 5l,.l!!aplibh: lu 
1.U.uol11tioo whl1:h l~~ lO fiFi"l- llnd the: tm,17011 ~f\,~,.i;i i.1:1 inc: flU. IJt:oii~ Utl1 ftlJ I!: IL~hl~ 
,..Nie.I-ii~ ii. lxi lb it.!. i:w..impaii:iri(lfl of cl11o)' nmk"ria~ md srpD1m .roll.ll!!IL, !1e1Lli:mect nf i::l1y .and 
~t:illa'p5C cirvoid1 in the IIll 90ill 1! lltl.j~ie-1•b~. Th11 wiJI I~ lt'I t~ di:trcrcm1cr.l ~Umlf:1'11!' 
uf oomc:s. and inh.111.rli11:Wn::- ll1rooghuY-1 llle' subd i¥1fl.l,;lfh whic~ lhcy llllli\' t' OOII ~ d,.,;1~ 'tP 
wirh~t.f, S('rfl1C r,ociivi-cy fur "l'..-CJI wdcr li111b! io.-dm~ ,..,U r;:qc~ dcvatloo brwr. 111 
-dl'ttb .and :11di:1r,1.·•I~, lhnfla :tedL1cll'ltf tm dfo:ti\'ctles& cif dll'lllllltl= tYf!.:~.._ E"'~"t' of t1:1il 
1.CCllllpk! l:i :tlJD ii s.18nJ!7r:a.m ~n,.1e_ 

Coll~ iii; ii ~~,ioo:!!: ~Cl!hrut"B' hnltl"d. 11:!I ii h:..rfX!~ '!IWl.:knl)'. 1111iikc ,afti::ninJ! or d•l ~ls­
._ 1,id1 pt.:t;:1,1@ 1.w~r a 11Jr-l;:l:rtini.clitt~. ~i.:&;1!iW ornn: 11.ud~, IW\jR: illf .:.0U11psi; iL~ CJRJ!II: nKJn: 
iqprifia:11:1r ,bmagtlo buiMlnp. Wc-:rnild m find~~ la wl1.ipw1'1il- stiil!!o ~"f tcplltl~ 
,n So111h f4lcoll\, Ml the f'(>klllilli for .i:,:ill;i~~ JJo at1i,bublbt~ tu loo ~itio11 M lhi::: rm ~bi. 
C"UIPK ocic:~ i1t Ji~ solb l\''1h hi~ 'W'fiid r1Hi01i ,.ilh !Htil rll/1~~ buwuJ rogahtt b,­
~tt.1i1'11J {Ir «illtftClfl , Thi~ l;111Jdh1.: ls lQSf up:in Yluratioa Df the 10ib, This cood 111-M i-. m11 
lmMIMI ti) Dtt\.Jmlly ~11r m 50lls. J-..,,,,sih. in mis•~ ti1r1 wouk1 ~ ~ni~11dl:y ~iod try Bll!i:~ 
Uw.: tlPIC-Jl~m:d bcili Yl'ith l!,YPlllm, lhc thly pu,ji:h.."'li rfflWllill 1'.Qi,111-1~ by .wh~1 Mi.I lhi: \'o.-~ 
tltti1;1, i!I i~ wbro !)'PJUffl i~ lo,\ lhl"llul!!h d1l&l'llul:ioo. 

:h,ll)ft ~IJcnli,an LJflhc -htllllnl!. lhlllL 1!41"1 al. iht ,ubt.11'1-i•joa ba~c- ltx~ 111\ !IIL,' O~llall 
~ol~~ ~f 1bt mini.: (\lllllr of,l\.c.11bilru.looied ijfl~rour,d mi'l'lc.. WhUc tlr st.1tl!.~cc flf Uil!i mi,,.;. 
will t n1ATQ ly fl.to' 1.1 II in :t Llddal r.ri d ~ f c d lml:Jl:111:' tlf i:11 Ft,1!rml((iq~~ un 1'1~ 211.d nomn 
~1,1i It ll'l-ct 11. Lht JIW'f' fill ..i:J 1u r..:d.c11m lhc- :!iCrip mini.'. p,il&CI •11 oqu"I or ~f pom1.u1i1I for 
,;l1unqi:, ~tU1ctTii:ttti inl)'ilt,truib!I.' 1.1, 1hc rill will pcni.11.t bi:! gru.d!.W n.nd !!lcudy, hut lh1C'fl'll~lici1 

2_'9 1 < I · 
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-e,•1"'--.. "1r ll"ION! 'JI~~ --=~'1[1j.CS. in DQ!ur i r 111(11.d rnnmifl-3,. ~-...... 11(1kl1 nf 1ml '1-"ffll'JC(\ !l!)ip!IOnl I -M 

c~~•IIYl if nilla~ P! ih-t- fill ~ pl■~i:i, A~ of lh.d ~LIM1v i~~ U1;11.1 un be 1tt'lpa=-acid i!J 
lh..: J"ODf f'ill nnl ocrt.e11td!r I~ lb.n I.I~ Uun ~•l(i hc-aff~ti:d b}' !he mwl~1.1ni1 mmr. n1id$. 

!"bi: 5ilbd.J ~~,ma i..s c.Mtibitifli '!illJ'lt er iiijlll(~I di-sll~fi$ In lwrus. ~$, yar&, ,11dc¥.-l.lk~ ck. 
~ jr; JI~ .d'\/ l~i:~ '111111 ai pu(1iot1 of die. water '5)'1'itt.m is. r»rt1prt1mtffil a .l!~nl ficam amount M 
fhdsh~d W1Uu 11111 Un.telC:(IUl'lltd ,~~ 1nd m11,)' 1-,c: .:n~l'I~ me su"bgnulc, &nd ,J,i: ~wc,,-;;)"tem i~ 
11:t;hibiti□~11grufii:--1m1 d1H1"1:S m p[,11"{10,u of lhc: !J\lbdi,;'a510o. lhu di:!ilR"D will-cunlit11i1c Ill gel 
,,rnl"IO n-:icH lc:m"nt, w~i~~. b~I, p fl)ir-~ cv•~li:dai icJ11, tt"l"!mll lt'rS'S,, ffiLl ~ lap!,~ ~~1 
SuibLl1Z1;1T100 nf~i)l'l'lt!~ 1111& 1oifnism.lcttln:'Mr Mil (e&~lhl~. hixlu'4: Ihm, iii fli:rt a r~ul n,cfh.f)li 

rot liUibU 1-1.anoo flf ,1H JiU mineri1l gq,portitig wlk:t, ~c:r. :ga... w:id i:lectri1.~ liocs . .S1n:m-.nd 
11;~...,.11~ be stabJHic.d wl~ RfO'llSlM!liJJg lbm! 'lll'ith j~,:ITI~~ Ow 11.rc 

;appropri.u'[( f« ttllld bu-iwi.ml!,, Ttii!<. ""'tn.d,d ~ptl"C tli~ J1-TI1Wo1il .1md ~ I~ 1"1f ~ MMW! 
ammmr c;,l' Rlilll:t:W. @.~lit1-t: ~ndcrgrotJnd. 1u~n.ie1Utr would ,11:cd u, be mnm-al. •" 1nm,.--,., 
Jl!\Ol.ln~ of 011 mincri;;il 1"0U Id Fltttd let be: rcr-n.,..,~ lli-Od ttph11:~ with appropnalt l'l'lalicniil11;,, bcr()f(" 
~ il1fnn!,1nli:tllfl:" .. rchnill. L :r,d~mir.Ninl!! di~ .b.omc-1 w,.1,1,ld c-~ 11.,; 'o'IJltic nr •be 
a,~ic, IOd ~J ~ diffii;IJ It IIJ nnpli/lbl:IU dlJt lo 'ltu:: ~ ~f i~~~•i:r :nca, (he: 
t-adinu:1111~ t,cdmck. ~!..;! 1-1ro-.~ ltt1fl,xticral~ of !=11:1hlHziJJQ: thic till m.alai:i.ls. lwarw:s. ad 
miri¥lll!in1 T~c lmd~ m.ra~ It ii iinr ~nion ihat 1h,bnt 11~ ctf 1h~ la.nd 1h11I ~pri,-e, ,h-c 
t®'U'-'PiLOI\ lfi 1mU.ll•l◄CJt( of 1hl: 11;1itr-.dooi,:ij u..i~i,=rpD111Ld 111111.: &id tum11;1~ th.t lil-Ml1c ~dop11K!r,: 
•rtb.i tJ~ tp&'"C, 

1u 11 
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Citt,d Sn,rcn 

Pwbla.d Sailittn 

AI-AdllJ, A. et 11L (ltll\11 Rapo~ ofSo11 S~il M"inJ w1,h 11,,=:yctcd CJ~'ps-Um (P!asi~) ~ 
518bilim:! AiC"t rttSoil U1K1tt0i::B!h 011 Tank fl!!I I\ C:ni:: :Snwty. /i}Pf'unl S,'1:: M'1~r .'al:-;. 
E"1l. '7~ ('I !lhl,Y 

Amcri.:&J'I ErlBinl:1'T11f! T ~n~, 1nc <JOO!/) Gcor~hnicnt Sioo~· I .fflt:t m &b Pc,111,'lc!i ,'lrt11hdall' 
Si.miJo,-:-• 1 m,no 
ScnnlI?I-. Jt_ 0~ !Mll.1111{[!0] ~i.:,~oorncod Si~~ lo. L£nm ib~ir Hnmcs Ai:c BUJ,.lt U...cr A 
Coll■~il18, G)'plum Mil'IC /'l,r Wrallll!I' l lMm.:I 

Cu1110n. t...'. (WIS'~ 1l.il'QW ~baln ~ M•11•~111racl;)a:-li l:h, 41t.- So)'~. S-a(1111cy, .r,nd 
Sooicil). ~·nsu b:Jrn;ilrrr,, .~II '~""lik '1rNffr11rf Rcy;mrs 

Cl.ayooum1:·T A. (20U7). fn.ih.ll't- l)f D,ilkd: P:ilfOo 1n Ot:r1,t:1 J)lh:: ID f'u1111a1ian of St1t1C'l'li:d 
C1aystel'1C', n,.,u~uw:i· /.1/fNj;,J lff /,Up 1'111t1jJJa,u.inA 

Das. B. (MN~ Priricipt~ ol' ffl~'11•1~ Eagi11~nl!, ~u:. i::i1, l~'ll,'I iJw'J Jr IIVJJ..;i 
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EXECUTIVE SUMMARY 

The Hideaway Hills Subdivision is located in the unincorporated Blackhawk area of Meade 

Counry, SD. Blackhawk is generally located along Interstate 90 between Summerset, SD and 

Rapid City, SD. The sub<livision itself is situated berween the 1-90 right-of-way and Sturgis 

Road. The Rapid City, Pierre & Eastern, Inc. (RCPE) I31ack Hills Subdivision Branch Line lies 

between Sturgis Road and the western property lines of the subdivision lots. The topography of 

the area is generally rolling hills and plains with mixed grassland and forested vegetation. The 

area is generally develope<l as mixed use residential, commercial, agriculturnl, and industrial 

properties. 

The land that makes up the subdivision has changed ownership and usage many times since its 

patent from the US Government in the late 1800's. Although originally u~ed primarily for 

agriculture, it has at several Times in its history been used for mining gypsum. These m ining 

activities have included both underground, room-and-pillar mining operations and surface, 

"strip" mining operations. A portion of the subdivision also had sewage lagoons constructed on 

it. 

On Monday, April 27:h, 2020 a major subsidence event occurred when the roof of a portion of 

the unde1·grnund mine collapsed. This subsequently led to utility hrcaks and damage to other 

infrastructure and homes in the immediate vicinity of the major subsidence. This led to the 

exploration, photographing, and preliminary mapping of the mine workings in the areas around 

tht:' subsidem:e that were accessible from above ground. 

In Fcbrual)' of 2021, Fox Rothschild, LLP contracted Western Engineers & Geologists, Inc. 

(Western) to perform research, data collection, and analysis of the condition of the historic mines 

and ad as expert witness for Fox Rothschild on behalf of their clients. Since bcing contracted, 

Western has pc1fom1cd preliminary research into the mining activities, general geology of the 

area, and preliminary researcl1 into property ownership records. 1\.vo members of our staff, Rob 

Gerrard and Brandt Lyman also conducted on site inspection of the subdi visiun and several 

homes in the subdivision during a trip to Hideaway IIills on March 29th-J 1'1, 2021. 

Our field investigation revealed that there is likely a significant risk to homes built over and 

around the abandoned underground mine workings. There also appears to be risk of significant 

damage to homes from soils used in the reclamation process of the strip mine and surrounding 

areas. Besides the obvious mine collapses in the area, there are numerous depressions and 

uneven features found throughout the subdivision that are characteristic of sinkhole: and trough 

subsidence caused by collapsing underground mines. However, it is not possible to detennine 

which of these features are the result of subsidence of the mine and which may be caused by 
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geotechnical or workman ship issues hecause of a lack of investigation of subsurface conditions. 

Further investigation such as electro resistivity, seismic, and especially drilling and coring are 

likely to find other areas chm at risk ofeatastrophic subsidence of the mine workings. 

This report contains the details of the preliminary investigative work that we have performed to 

date. lt also contains explanation of further work that should be done at the subdivision to have a 

full understanding of the conditions and risks that exist at the subdivision . The conclusions, 

opinions, and recommendations contained in thi5 rcpon are suhject to revision once that work is 

completed. 
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Rob Gerrard and Brandt Lyman with Western travelled to the site and conducted visual 

inspections of the subdivision and several homes March 29:h_3 I '1. 2021. The purpose of this site 

visit was to familiarize Western with the subdivision, and begin collecting data for the purposes 

of analyzing the e.xisting mine workings and reclamation efforts, and to determine the extent of 

continued risks to the homes in the subdivision. The conclusions, opinions, and 
recommendations given in this preliminary report arc based on information we have obtained 

from Fox Rothschild to this poinr, and observations and measurements made or taken during our 

initial inspection of the subdivision. Western is currently in the process of designing an initial 

drilling investigation plan, and this future investigation will collect extensive data to allow us to 
have a more complete understanding of the risks associated with the abandoned mine workings 

and reclamation effons. This may also lead 10 modification or changes to the conclusions. 

opinions, and recommendations included in this preliminary report. 

II. SITE I~SPECTIONS 
Two primary objectives were completed during our site visit. The first obj ective was to 

investigate the infrastructure and exterior yards of properties that were accessible to us during the 

visit. The second objective was to visually inspect homes throughout the subdivision to 

determine the extent of damages to homes at various distances away from the known subsidence 

areas. These objectives were achieved by walking the public rights-of-ways in the subdivision 

and entering properties that we had permission to access. 

It is evident that the general street and drainage infrastructure throughout the subdivision is in 

poor condition. Extensive linear and alligator cracking in the asphalt paving sections is present 

throughout the streets of the subdivision. Obvious settlement and potholes are also common 

throughout the streets. liuttcrs are settled and broken in various places throughout the 
subdivision. Other evidence of damage that is common in the subdivision is smaller holes in the 

edges of the pavement whi:re it meets the gutters. lt is not obvious from the surface what has 

caused these features; however, it appears that they arc allowing a significant amount of runoff to 

enter the subgrade throughout the subdivision. The asphalt is typically not extended to the 
concrete gutter sections, and areas ~·here the edge of asphalt is lowl':r than the concrete gutters is 

found throughout the subdivision. These features arc concerning, because it appears that a 

majority of the runoff generated by the streets or conveyed to the streets from the homes ends up 
entering the subgrade soils. which is leading to further damage of the stri:cts and drainage 

systems, and potentially weakening the mine ceiling in undermined areas. 
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Western performed visual inspections of six homes. The homes included residences thar have 

been abandoned and arc near the April 2020 subsidence event, homes that have experienced 

distress in the pasl and currently, homes that arc near the subsidence event hut not cxhihiting 

distress, a home that is at the edge of the subdivision and not exhibiting distress, and one home 

that is outside the subdivision but is exhibiting distress. 

All of the homes inspected are currently hsbitablc and arc inhabited with the exception of the 

abandoned home located at 7053 E. Uaisy Dr. Inspections were conducted with the pennission of 

the owners, and in most instances tlte owners were present when inspections were made. Our 

inspections were visual only in narnrc, and nu siding, drywall, or other materials were removed 

to determine the condition of structural elements that were not visible. One exception was made 

at 7053 E. Daisy when the carpet in the basement family room \Vas pulled back so that the 

conerete slab and perimeter wall joint could be viewed. This was done by permission of the 

owner and the carpet was put back in place after photos were taken. Differential elevation 

surveys were taken in some of the homes to determine the amount of settlement and/or deflection 

of floors and walls in the homes .. '\ brief synopsis of the conditions found at each home is given 

below: 

7053 E. Daisy Dr. 
The home located at 7053 E. Daisy Dr. is approximately 250 feet north of the April 2020 

subsidence, and historical photos indicate that it is likely undermined. This home is currently 

abandoned, and is showing signs of distress and settlement. Although the known subsidence 

event is located south of the home, the primary settlement of the home is occuning along its 

northern wall. This indicates that failure of the mine roof is likely occuning in various areas, and 

may not continue to collapse outward from the holes that have already opened to the mine. 

Cracking was observed throughout the home, primarily at ceiling comers. This type ofcracking 

is commonly seen in houses that arc experiencing active settlement. Sequential cracking was also 

observed along the east and west perimeter walls of the foundations. This bowing type cracking 

is consistent with expected cracking from differential movement of the northern wall. The 
northern perimeter wall was found to be \11 '' to l" lower than the floor slab. The level survey 

indicated that the slab has also experienced settlement towards the north. Water damage to the 

ceiling drywall was found in several location in the home, indicating that the roofing system has 

failed. It should be noted that our investigation did not determine if this failure was a result of 
damage from settlement, damage from wind or other weather events, or a combination of factors. 

Without extensive mitigation of subsurface conditions beneath the home, which would likely 

include mitigation of open mine workings, and rehabilitation of the roof and foundation, it is uur 

opinion that this home will be a complete loss. 
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~t-subj0&:1: SLJbdi:visim. mi WU i~ ID primanly dcu:fmiru: wbaJ h.orncsoul.Sllk lhc 

I~ :aibdivfam 111'1: apczim::i-ng.. The lwm- Q.l:iibilai a:ndkih8 lldd ~ in "' rlDol"I, 
wbidii ~ w bl;~ rl$tli orheil.\l~i '-'Mlb_grodc-stiib., ll i1 i.mk!!OW!l llf lh~ ~'M:llrl 
-~~t"ia! t:!ot, dhi !VIS ~" ~ in Ibis Mell; and tww this: a,u rdara ae lM b lt1Dric- itdntci; 'Iha.I 
~ai lhe ml,Jc-ct ,ut,dhuicin. 

LU. PRELIMJNARY ASSESSMENT 

Bacd on infc-irmariao pbcrm du:rln& rrnr t.i1,c visit. r0COl'dlli md m IIJIPing made- ~iW!k 10 m ~ 
roJI RDtMChild. and. l'JIUI'" cum:n1 ~Cl!-pf tk polY imd mining m~lllk ~ .D'I: dii:: 
~ ii is ourQpi.ruon LhM dm~ ii 1,tpl,&:11.ni riM-fJf fl.lNi:, ~ 111d colLlp5,c pmmJ i.o 
1M subdi\iNUCI. rt :ap_pc:an...,., i:rJ coajuoclioc. witb ~ preseooe: mlll"UDlppc,d. llblnt:kJM'd op~ 
mmc- vciirih ~ rm unknclWJII ponJc,n or lbc stlbdi"'1SiiJa.. tm,, aa,: ii:gnLliQUil ~ 
pnablC"l'flll: 6-cm nattin.11:r Ol.'QlfflC!Jdcpg'l!ih-•nd imprvpc-ii! i:!,;Ji:t~ n:i:lamltion clt,am 
&:liWng ~ mi: iijbdivi,KK'!. The~ lR: WO ~ paar 'WtlRffllrship i~ ~ 
wilt'I mixll. of' lkc iofzutrvctlzn: ~BbOl.l, U.e ,t.i1:,c1i'lll:jlum. Bmc■IESI: oft.Im. ~ 11D01UR-tl of 
m1101J zenm•cd from meltiq.. pm=ipiatiOJ],, ll.did irdpci"611 ~ aJ.lowed to ffltCt' IUba,nidii 1.0cl• 
Ind ~M-~ m tlll1!I l~ly e:w:~ 'ChlCK vauai, tcuhlli- ~~ f\Jrt21c:t problMd U'ld 

c~FIOEMTIAI. SLBJEC:T TO 
fl~CTJV':ORDl:R 

+IUX118:5R 
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1.1l1irnatcl)· .d.l'°W1n~ m~r: ...-111ci:, 111iro,~ LN"o atM:im!or1cd mine w111'1itir,~ Thi1; fhnhi::r ""C11kcm1: 
ihc: mir,c i:dllng. "'·h,kh will l~d- in ml'l'hr:roCflU;nr~ u1d •n~l'ts.Mfll,l"~ fifth$" min~ l"rlflr I'() 1l¢ 

Af'ril .2:ri, .::!0211 w'ris.i~IIOI! 1:~111. The Blti~II: H,11:r- ~,10JJ ~d ,c,;r,m~c~ rwo ~ ".If hi!IIJ;l,i'.c 
fWCriri1.G1ioo 11m(lun1~ \1 i~ li~.-::1)' I~ 1hi!I- ~•ly "'-1rnri'hu~ le t~c- ddaii,lal'ion mthc mint 
~ilin~ II i-. tmlmnwn hcrw mua:h 1hc c£iliins ~L'I d~dcd iJm,uiihau1 1h.:- .allanc:t.cl'K:d mim: 

wcm::il'llf.l'. 

~ Off l'l.'J'on5 frotn ~r.:w'litu::~ m ,he C1a'Cnt II!' n::pcrtm m IOCllll mcd.i~ 1~ Wll!i no pnlJT" 
lndl ... --arioo min rh.c mine- caUn.i; Wii115, ••m111, P.Tid tht -t'OJ ,~ \r'H ~Lldmm nm.I ~DC:1,,pc,;:U:d by all 
1~~unn w.1;: h1.1"c (c-1,11;1d llild ITl,'ic'l'li'cd. Btt:aw.c of me: gi:oenl .bard.Nc'lli llal~of d)C minr 
Wt!l~.kin~s.,. •• i~ Hkcly U'i.111 fu~ sut)sid.CDL~ e,.itnts will~ :rirntlilr, This r;:~:;1n ~ly 
h,umrllllt'i '.'l-i1u111j,m -.fo..:~ ~cdcitrs ma.:Y ht ~iu:n Hnlc- OI' no wttminl!! hcfgrc iinrt4hcr l~ 
◄JL..Lb'.!I l &! C:,,,C II!; ~ I!: ll t o ~ un.. 

Rcc®toa Ml m1.11;;1t ~5i uabi11;1wn 1111,~ lti:1£..bmined ill~ :site. "'c i:11n mn ~mtl)' i:ltltrm~nc 
the- riik or lim~caJi:-wl'k:tl fi.lu1ri: sUbSh}~~i:i c..-1lHLt9 will o..:cut, HilW~cr. i't is our-..ipinia.n duiJ: 
~ ,;i.tm~~ i::v~,~ ru-e- Iii.cl}'- fl,lnnet. i1 h, n~1.11Pin10Q th1111 fllnh~ ~ploruiiall .and ,tu.:iy 1JI 
tM !!i:UDdl'<i~io111111n.d nw1io1 pmrul ore, 'Vl'ill tind Cfhcn.rcas lh.a.1 an:- L.Wdom,ncd llf hi.','c: becJi 
i.mpropimJ m.Il1~1c.d ;11.!'ld: a.lw ~ ~r, Llr1.lla!l::F1mbl,c lif~ i.mJ !afct)' ri~ '" propcny tiW?Jm rmd 
w:: i,~tul pub-1k . 

J \I. CON CL Li SIU NS 
llns ~liminai, ~rt .,.,.n ~~ for our di,c:lillt fo:.. Rolbiehild. I .I 11. fi:>r 1he(r i~ u:i 
lllWiDg d1i:: «14'.thl l(lfH and Tisk" prc~l!I Ill I~+ lidc.lllWII) I lin. Sullchv1s1cm 11:1 lilack.haw\.. Sl). 
~ nron '\llr0,5 ~Jaln:rl l;,11scd ,an in(omt.allco plb-ered mm, ~aKh :e-.omtni!!.5LoMt.l h,'.I' i>1.1r 
i:-hc-nl 1r:1d ~fomicd b)" othrrfirms.. hiJhmi: ~.m:1d rn~iil ~m. ~~ "btietvatkM11- irr,i;! 

41111 ,ooljc-di::d dllririll; ill s.it1: ~-i~t wr,fi11~1,;-d l,y W~iem. A:!; i!ipl4iHl:d i~ 1Ms rqxm.. 1re bi::hcvc: 
1h.llt sipifk"l!rtl rii11:wJ1 to ~opc:,ty oi..'Dcr;- ,1~ UU:: ~i:::riml ,-unlic exis.t Ou~18hQ'llr ~ 
-:ru~i'lt!!,uJt1 • ,~,,·c-r. 1i1r-t1ho11t funhi:r Clrlcnici1.1t1 an4 ~ af th.a: coorulinai •• lhc ~ii.I::. ,u 
~ i!IC.C:u.nr(ly d1:1rnnlnc tb.c C'i~ of l~CK :i,s'k!i, 

We -21ppm:i111ri:: lhli, llPJVITl,lllilJ lfl ~ pf ~r,.1,cc. Ir yoy '.11111~ qkllp'J'ttoU,S; or ru:al 11d.dilimia.l 
[nfumw iorl., pl i:itiC C-1 mtace us ■ 1 yc:i11r &:D nvc:a.lC11o1X. 

Bnodl U. Lymi'l<l, rE 

t\'in-4p6f 

I tj I I. ' I. 

CCM-lt:iiNllAL$1..81ECTTO 
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• EIECtJTIVE SUMMAll.Y 

lbe-H.la.nwa,• Hill.a Subd.M!iaa ~ locaccd hi di.a.! llDlneorpnn.&."11 Ilw::lL lbrwl!t a.rn Df 
M~ Qnu:u_y, SD, Blacl. Hawk 15 genen.lly loalted. D.long lnLemHe .!IO belW.ttn 
5u:ntmeneL, Si> IUld Jlapk) Ol,Y, SU. l'h~ "Albdl\lbicn~ tc5eU'bsi.tullled ~tffl the l -00 
ogb~-of:wny a.nd Slurp Rmul Tb(! Rapid Ck)·, P.lflTlit &: bslUtl . .bu:. ~BCPEJ Blacli. HUl!­
S11b1fl',1sjt1n .BnmdL l.Jot- ll~ bri:oi,tttn St:ut'gis B.oltld and llx walRUD pn,.peny ]UJ.C$ ~f i.ht 
iiubdlvmr.m liau. The-~pby er the un b gmen.l ly ml llng hHl5 aoo pl1ina ""'11b 
~ gn,.sland IQJLI r~ iJ~cn. Tbe ua is genti!cally ~juplid as rni.Jied Uk 

~u.l, oomnwrdJLl, agz1t'UllU:t'),lll. and lDdWiuial proprnln.. 

Th~ l,md Iha.I. mQ.ei ~p ~ 'lii._.tid~ )1115; ~ng,:J Oimlr,'!!"!ih,p !Ind ~fflQII)' l.l~ 
s;ln~ il.ir jM\tml J'wJQ dtt! US Qnremmiuu ill lhe lal'I!! li800\, AllhOUKh. originll.tl~ uwd 
:prir:nari.lJ for qdcul1lll11!, il hill •l IUt:~ lnnta- ill ±u. hll,1u.ry bt-l!tl uanl ficirm\n.l.u_g 

GYJ:liUm.. Th~ mini~~~ lui...e mduded ool.l::J ~ilr-~amd., TDfl~d-pWi;..­
mSning ~p::r,l-iOn!I ~cl ~Ke", ·~p· mini~ apmntlu~ at \'Uic.lus poo:i,a tp the l:an.d', 
blst:ory. Um:lmgralmd r.cio.iti@ appnn tv have OCCWl'C'd In du: earl:v 19'.Krs- until lbc mid· 

l.90t.fs.. w1i..h strip mining ~n'llll Qf\er lh~imo ~ my l.990's. J\ ~ artne 
1iUhr.1nri5ion 11,lw had ~'J.I'" l~~OOPi;tn.1a~ 00 i{, 

On Mu11d1111y April :d .. , 2020 ill rna}or J'.l~i:- e"t'nt ot>N~il wt,rn tile- m:iraf11 

pr,mt1n nr t'M Ynilf'tgm11nd minir ~ llP.Jt!ied. Thb ~,~tly kd t~ 1ul Uly hn:ak!i. a11tl 
damqt" 1.n n.-tuor l'l'J'!'hmml'hlN! 11:nd nom~ in [b.!o imm~dl1t1.• "1(,lr,~ty grthr nu.jtrr 
~d.lmtt. l'IUs led «> 1lw c:i,cpwn.UOO. pb«ographtng. and. pri:::UmlD1ffJ'" map rirll" ttf Ult 
mine wortdo.g, in lhc arl'11li .aroond tile ~~t'~ lhat ~~le l't'wl ~ 

ground, 

h1 fcbnmry t1( 2021, fo:ii: R.oth:achl!Ji LlJ' -.Qntnffl!d Wmern ~~ &:-C~U$,. 
Inc (Wi!15U!:ffll (0 pmorm re:H'Gf'f;")i, da~ ~lh:-cti.o,i., Wld illllill~ af chi! oo_odUlon 01' ~ 

hismrit min~ arid o11et ,llli elt~ wtu,~ ~r fc,i lltxlMilld ~ IMha1f of lmlirir:l:i.mts, 
Silu:f/' llEmg r:nDltD[!{~ W1!5Cem hill ~rromwd pnihmlmr:y .nan►b i~i tbe mht1 ng 
11.t1MUn. perJJ geology ofth" ll'GII, and pmlmhuuy Je~ m1o JD"itll!l'o/ OWIW'Ship 
m.-orch. l,o,,-u mi:mb.:l"lli ,tj/()Q:r~aff'. Ii.ob G~RI iilll\d Brandi Lynmn., 11110 C'Ofldw::ted 
o~~ ~trtum orlhe 1.Ubd.iv\sktn &nJ i'IW!enl hcnnes in~ nhdiVisitn. dwing-11. trip Ill 
lf"td-=aw11y ;mtb un Man:b 21i' ~1 .. , .2112.L hpl Dill wry Jrill~ was ilOO '-'1Ul UW.tffl ~ 
~ :JO'"&ptNribtd" 1"' aarl ~~l!M-.21'h-Ol.'WbeT L'". 200 I. 

Ol.ll' flielll l.n11esup.uim ~ll'll t.hlll. U:!Ltt :Is ii :tlgnill01n,1, rk\. w horni:l!io lmih '-''lf!!i• and 
;i.mwuJ l.hl' .aUl;wdo11t!J uni.lnpuu.uiJ minii: wi::ir~ 1li11!.1Y a.I.so ~ oo tM.: nsk ol' 

~!OE N'1'VJ. Sl.HLIISCT 1'C 
PRO"Tl!Cllo\l!: ONDE~ 

lifH_DOD9512 
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• •ut~ ~ 10 hi)Jlil!!$ .bmll -.li,; ~ •~ rbr~~ p~vl"Jl,e ,irr1p 
mlJ\11! and wrroo:.r.dhqr; I.CIIU. Hm~ t.ht oh\1om SWIii!' ii»l:Lp]m!S lQ lhl!I' ~ tbtire arw­
ra.mnuom de-pnsoom illlld Ullc'J11t1 l'au.a-a. ~ lhrougb0ul Lh~ au"bd.llfllkm 1:b111. ar 
~ of"~II! ~d ~ .... h ~~ ~-med by ca,1,Ja~ ~l,lllld 

mtne,;. 1f i5. a.l.m ~Iii!!• tl!i~ ~tt.Ltff illh!I Jlli,;, rnult ti!~ ~ r,!la'tff 
c-.o -""<lanll\lloo efllarts nid'.r. .a 5fft.le:mtnt or uodnn or w~ IIGILI. l:lowcvn1 ~ JI 
m,t pmsibh! to ddfflJJiM wflkh Df thew fNwres ar. ~" .ral.llt. of subride'an- of du! 
mmc e1II whlm lPIAY bt QJi~ 'Dygfl't~llleal ~ 

• 

'tb.b N!puR ~ 'J.M d~ a.flhll up)~ wurk. t.ha.t wi ba~ pulbrmed ta date. 
ll ~lmCDDl.l.lni bllc1'pc:nn:1d ia.lbnnatwn. ~.nai1ot11 ot'pnMtlUII ~ot1.m~d~n 
witll pre via~ stud.i-., explo.nit wy drH Ung d.!ta&. 11.1111 hikmtalo'J mruh.a. 

Q.1)fflDICNDAL. Atlwii"7 'Wua Pmducr. Mal lD bP....,,...,,. 
td1•-c.,..... eeheJ:e:m t1f'h KadldalW LU 

~lrflll\L $U8J£;CTTO 
~IVEOflDEJI 
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I. BACKGBOUND 
Fall ftochl,t::blld. l.l.P c-c,n~ W~ l.ogmren&- G«JiDgWLB {We11en:1) lQ-pm"arm 
raearch. datwi m•l.ection. :iiDd rr.ni.Jyrui oflh= coadiuon of IP bisrorlc- i:nb:at!S tlw. 
fflC'Offlpa,5 111 ~ pomm or the Htdnway HiUs PJbdi~ in Black Ha~i.. SD. On 
April,~• '2020i, • luge .nmidmoi: ~l"lt OL"Cllrttd in l.tw nonhrm fflt111,lf 'Eut O.i.y 
JJrlye. Rcatdtn.ts and mw:n. lnitia1lybeli~ thn me suhli~nt!t" 'MLI d\Jlr tu a.a 

unmapped CBve. m1d tlw ~ md ld,acent 1tm:ne.l1 'l¥et'li! t!:icplo:red by mTin.g ape~ 
II WU 'IOOII d~ed r..bnt thf' coi.lapte WU duet.PI.be fWlW'fl aafthe ceWng Qran. 
•bal:tdciaud mme. 

~'u"bsequenl ~QKb ~ by liin R.oth.ldllld iDdkt.tti tha1 unckrgrQt.md 
mmmg 'b@pn In tbt 19111:a. ln the- late l~ ~p -m.in1ng opcw;ios:i. 1W11!' mult■roun 

rn,- • pcnimL or me am. Mimag-9'• roodut1ifd by muhiple pri\/Slei cmp(IRDQff s aDd 

fnlaUy by cb~ Sl&te ofS!Mh ~• fM ~ In th! p-roductiCJP otParU.nd. Cl::mrct. Finni 
tttlamauon perfbtm~ u.'t the ti!~~ docummted a sw~ ft2r puruK land.~. 
the land wu ~ld u,, a prlvatr- OWMr b}'" the SW!! uf' South 1lakfXa ill 1'994. ln 1996 Ille 
piupert.y.,.. 1plil. lriilO llPQa., ll,od dlbns to w.hdli~ IJ1.II! trwll ·lliOOll bq'al. Th~ M~ 

Guu.aty .Bo~ ofOi.:nmmtiWflrrt approved I plal fPf' the- nm lots ur lhe ltid-,,,way Hills 
:Su~ in. Ot«Jbtt 2002. 

Thirteeu hbtG8 wlt.bin tb, ~ l tills Subd:h-i::ldotl ha.~~ been ~ Tbex 
bomn flN I~ ma £a-. Daisy :llrtw!'- Tbr tomn wece ~trd chi~ 10 ~~ fi.D.oJ' 

l'wttler t:ialt.pu and dll' di~otl or udlitle5 ~d by lhr: April ~. ~ 
n1~ ll.!l'ffll.. Tlw ~doo bu anted• 1ot:lg, md~d. ~ wllMm proper 

l I i' .0". 
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turnarounds for fire apparatus on East Daisy. The International Fire Code (IFG) D10!3.4 
states, "dead-end fire apparatus access roads in excess of 150 feet shall be provided with 
width and turnaround provision in accordance with Table D103.4." IFC requirements do 
not appear to be present within the evacuation area. The current configuration of the 
fencing which sections off the evacuation zone creates dead-ends of over 450 and 1300 
feet on the remaining street. 

The attached 2020 aerial map in Figure 2 shows the Hideaway Hill Subdivision with the 
various Mine Permit areas overlayed. The known underground mine that could be 
surveyed is also overlayed on the map. 

2 1 P a ge 
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hrmlu: Md ~ Miniti.g Lk-Mde ~ ~ l"rOl1l ~ W U. ~e.~ 
LhaL 135,Z!7.58 tom of l)'pS'llffl WU .fffllimtd from L.be SU:r. During [h,j;! ~ l.inlr-~ 
i 40.000 Loni 0f overti-.mJ.n 'Mt nrarded lo have 'bt-en fl"ffkl'WJd owr lfl' 11oC:ttL 

n. GBOLOGICAL MAPPING 
Thc. too,l1t FJutll lmlrge- 'bdow (Flgutt :J} ~-. ~Ual database ot'poglr ww 
for lhe area aro11111d B-lack a.wk. Thl-1, d1tllilbii1ie: bu beca oveda_yii:d 11.m111 a KNZ ftJe ft-om 
l:he Unn4 .Sratet Geologka.l .Srnke- ( USOS), QJlon qd op1tity of the I~~ be~ 

s.,utt.J- GOllfflrl'MU.I b.-rw'iUII ~u~ 

irbangl:d w aeatr wntnm imd 1o allow lm.tigt1)' to be tffn. i,mder tJi.e- layen. 'l 'hE 
ffidelL'l'ill,f l-ti.lhi. Su..bdivdion 1iN In tbci Speuflsh fonnation. Thi Spe-adl::!lh F1>rma13on ill 
idHttUtitil by tbf. USGS u ""red ,andy wit. ;riltm»Jt, Ynd!:umc, and mmorl~lllll! 
m~d.C"d with ab1mdant ~·Tbc Rfflctgl~ lgf: ofKhl:s. fornt.atkm .-T~t:m 
l'ernuul+ ~ Slln.dana!! Rmnalkm UiS tu Uw U11 of I.bi!! Hideaway Hilll Subdlvbion, 
Tin!' Sut1d.antt Formanon Is desaibed by d)I! VSCS • '"gnwnllh-gn.y, ycll,;,w, tau, m tn 
«a~ and 'Pllhi~ wari~.ln~ be- w ~ ~ llil~, 
clay, and ll.m1!mttm1C." 'Tbt geolccx llge QI'~ :i;:undanni!! Fcnmatkm.1.1 la~ Junm: to 
Middle Jw_..c. lkQ.115'1!' or r.till pl"DXinlitf orthc- sate w tbl!' botmdarlni or both 
fbna.ati1JE1:11,. m•tll!.tl.ab comm11n lO b«ll !brm..-~ .iN! l't!a.dil}' fuu.nd tlu<:lugnciut the 
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subdivision. It is not known 1f the materials typical of the Sundance F onnation are 

naturally occurring at the site. or if they were imported during reclamation efforts. 

fil OTHER INVESTIGATIONS 
Several investigations have been performed wiLhin Lhe develupment since the 

catastrophic subsidence event on April 27, 2020. The investigations addressed in this 

report are as follows: 

• American Engineering Testing, Inc. (AET), "Geotechnical Exploratiun & Review 

Proposed Utility Re-Route - Northdale Sanitary District Hideaway Hills 
Subdivision Hlack Hawk. South Dakota", Report No. P-0004638, August 18, 2021. 

• Montana Technological University (MTU), "Geophysical Investigation to 
determine the unknown extents of the abandoned Blackhawk Gypsum Mine, 

Blackhawk, SD",June 10, 2021. 

• lntec Corporation, "Power Point Presentation: Results Report of the Robotized 

Vectorial Laser Survey and Electrical Resistivity Survey Carried Out in 
Blackhawk, South Dakota", October 3, 2020. 

Intec cakulated the interior volume of the underground mine to be 10,701.44 cubic 
yards using a Laser Vectorial Scan. The scan did not include areas of the mine that were 

flooded, or othenvise inaccessible. Cavers that entered the mine shortly after the April 
27'\ 2020 subsidence event encountered water along the eastern edge of the mine 
prohibiting exploration further to the east. Remnants of a rail system running into 
flooded sections of the mine indicate that the mine runs further to the east. 

lntec used a resistivicy method to map geologic features. This method 1s u sed to locate 
inconsistencies and anomalies under the surface. Since this method detects anomalies, it 
is necessary Lo verify these anomalies with drilling as stated in Intec's presentation. 
Figure 4 is a slide taken from the Intec PowerPoim present;.tion. This Jata indicates that 

anomalies exist along the right-of-way fence of Interstate 90. 

The AET investigation drilled several holes parallel to the interstate to determine the 
geotechnical feasibility of rerouting the sewer line from the ev.i.cuated zone of the 
Hideaway Hills Subdivision. Standard Penetration Test.<; (SPT) conducted at several 
locations during their investigation obtained high blow counts1 using a Standard Split 
Spoon Sampler. However, several SPT's obtained low blow counts at random depths and 
locations, which could indicate areas where mining is beginning to rubblize to the 

1 Blow Counts is the term used for the number of drup-hanm,er strikes needed to dr ive the sampler a 6-inch 

interval 
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Table 1- - v ofMateriala and Conditions 
Hole : Summary 

BH-3 SundancE' formation 
Blow counts are 8 to 12 blows per 18 inches between 5 to 15 feet. 

_______ 9r:p_~':!.__1'!_1~-~~ cuttings rrliit1:t!~'i!~-~~~:~:l<>g shows seam from 51.4 to 63 feet, 
BH-7 ! Sundance Formation 

Blow counts are 25 to 4-1 blows per 18 inches between S to 15 feet 
Encountered 13-foot gypsum seam starling al approx. 47 feet. 

BH-9 HII area filled with material from the Spearfish Formation 

BH-9-OS1 Located on the other side of the street from BH-9 
Different fill than BH-9. Some fill contained asphalt indicating there was a past 
filled in subsidence fe<1tUrE' at this location. 

BH-25 Sundance Formation 
Blow counts are 11 to 34 blows per 18 inches between 5 to 15 feet. 
Encountered 5-foot gypsum seam starting- at approx. 40 feet. 

BH-27 Sundance Formation 
Encountered 15-foot gypsum seam starting at approx. 33 feet. 
Timber cutting were encountered in the material under the gypsum seam 
indicating mining under the gypsum seam in a larger gypsum pocllet in this 

area. 
BH-28 Fill area filled with material frnm the S,eearfish Formation. 

BH-101 Fill area filled with material from the Spearfish Formation. 
Hole abandoned due to samEler falling in hole. 

BH-101-OSl Fill area tilled with material from the Spearfish Formation. 

BH-102 Gypsum encountered from 20 inches to 17 feet. 

BH-103 Fil l area tilled \vith material from the Spearfish Formation. 

BH-104 Fill area filled with brovm day. '2.sehalt has exrerienced much damage. 

BH-105 Fill area filled with material from the Spearfish Formation. 

BH-106 -~!U area -~l!~~ ~th rrl~!~i~1frum the Spearfi~~X':'~11tion '._ 
-------· ········---·-- -·-··-·-·· ·-·-· --------·----·-···· 

Appendix A contains the Drill Logs for the holes drilled. Atterberg Limii Tesls and 

Particle Size Analysis were performed on some of the samples representative of typical 

material types found during the fie ld investigation. These results can be found in 

Appendix B. Below is a summary (Table 2) of the test re sults done within the lab. The 

AASHTO Subgrade Rating puts each sample in the category 01poor. This poor subgrade 

material is che material that utilities, roads, and homes have been built on top of. 
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VIL ANALYSIS 
Much of the fill material appears to be comprised of sensitive shales and derivative clays 
that readily experience softening when wetted or saturaLed, and have procli"ity for 

swelling and shrinking with moisture changes. Standard Penetration Testing indicates 
wide variation in the in-situ density of till materials used at the site. There is also a wide 
variation in the types of fill materials discovered such as clay types and gypsum content. 
In-situ moislure contents were also highly variable with evidence of perched water 

tables at random depths. These findings indicate that the fill placed in these areas was 
not controlled and properly prepared for use as structural fill. The fill materials 
themselves are not the best suited for use as structural fill. 

Wood fragments were encountered in BH-27 at a depth of 50 feet. This borehole is in the 
vicinity of the known abandoned underground mine workings, and are an indicator that 
the abandoned underground mine workings extend further east than are prec;ently 

believed to be. 

Due to the inconsistencies of the fill material used for reclamation it would be a major 
undertaking to properly mitigate the entire subdivision. Some of the challenges could 
prove to be insurmountable. Inconsistent backfill marnrial, compaction dfon, and depth 

tu 1..:umpdeILL material 1..:ouhl require a tli!Ten:nl antl expensivt: mitigation tedmique for 
each home and even then, there is no guarantee that any technique would work long­

term. In addition to the homes, all utility trenches and roadways may need to be 
mitigated to prevent waler frum infiltrating through the fill arnund and under the 
homes. Currently, water is allowed into the subsurface through cracks and holes in the 
asphalt, separation of concrete, and separation of concrete and asphalt. This would 
require removal of all fill material to a depth where competent material is encountered 
anti replaced with proper structural fill and replacement of current utility systems and 
all roadways. As of right now, there is a constant threat of a sudden subsidence event (as 
already v.itnessed in several catastrophic events around the neighborhood) occurring, 

resulting in a water main break, or worse, a gas line. Surface water can also infiltrate 
into the fill material and travel through the fill material into the underground mine. 
Mitigating the underground mine v.ill be a challenge due to the infrastructure and 
homes above the mine. Mass excavation is typica11y the cheapest option for mitigation of 
this cype of mine workings, hut is limited due to the location ofinfrastrueture and 
homes. Homes would have to be removed in order to be able to excavate the 
underground mine to backfill with controlled fill. Due to the sha11ow depth to the mine, 
considerations \\ill have to be made to prevent ground movement if grout injection or 
other void fill techniques arc used. The cost of mitigation, including determining rype of 
mitigation needed (given the variety of issues presented in the area), design of the 
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mitigation, and construction management and inspection would very likely exceed the 

value of the homes' estimated cost, both individually and in the aggregate. 

\t1TI. MITIGATION OPTIONS 
Abandoned mines can be mitigated using different methods. Information about a site 
must be obtained in order to determine which method is best. suited for a particular site. 

Mitigation of an underground mine can be very expensive. Sites containing homes, 
fences, flatworl,, streets, and utilities makes a site more difficult to reclaim. 

Mass excavation is a method that is typically the cheapest method for reclaiming a site. 

Mass excavation involves opening up the mine to allow controlled fill to be placed into 

the mine to the finished elevation. Bulkheads are typically placed into the mine to 

prevent backfill material from entering the mines al deeper t1epths. Since the entire 
extent of the known underground mine workings are shallow, bulkheading could not be 

used at Hideaway Hills. Existing utilities such as water, sewer., gas, power, telephone, 
fiber optics, cable, and storm sewer make it impossible to excavate into the mine without 

removing and replacing the utilities. Replacement of all the.'-e utilities would be 
extremely expensive, and would negate the feasibility of using mass excavation as a 

reclamation technique. Excavating near or under homes could cause irreparable 
damage to an existing homes foundation or structure. 

With utilities and homes being in close proximity, another option would be void fill, 
which consists of filling the mine with a material that will not senle over time and 
would be able to support the overburden, utilities, and structures above the mine. 

Typically drilling and grouting would be used to fill the underground mine workings 
below, using a technique reterrcd to as grout inJection. Holes would be drilled in a 
predetermined pattern, and holes that did not encounter intact gypsum woulc.l be filled 

with grout at a pressure as directed by an engineer. The ground, homes, structures, and 

utilities would have to be continuously and carefully monitored through all operations 
of drilling and grouting. Since the mine is shallow and in proximity co existing 
infrastructure and homes, damage could be caused during these operations and may 
need repaired during and aft.er these processes. Close monitoring will reduce the 
amount of damage caused but cannot guarantee that infrastructure and homes will not 

be damaged. 

As previously discussed. some areas within the Hideaway Hills subdivision have been 
previously reclaimed for use as pasture land. Since these areas were filled with 
uncontrolled fill it is difficult to determine which homes could be in danger of settling. 
Extensive drilling around each home would be required to be able to determine if the 
home is at risk of settling and to engineer a remedy to prevent or reduce the risk of 

13 I P ,lg ,, 
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sellling. Investigation, design, and implementation of these plans could be both 

expensive and time-consuming. 

IX. LIMITATIONS 

Our professional sen'ices were performed, our findings obLained, and our 
recommendations prepared in accordance ·with generally accepted engineering 
principles and practices, and in accordance with the standards and codes sited 

This report was prepared for the use of our diem in understanding the existing 
conditions, hazards. and mine subsidence issues found at the Hideaway Hills 

Subdivision. This report should not be used for contractual purposes as a warranty of 
interpreted subsurface conditions such as those indicated by the interpretive boring and 
test pit Jogs, cross-sections, or discussion of subsurface conditions contained herein. 

The analyses, conclusions and recommendations contained in the report are based on 
site conditions as they presently exist and assume that the exploratory borings, test pits, 
and/or probes are representative of the subsurface conditions of the site. Tf, during future 

investigations or constrnction projects at the subdivision, subsurface conditions arc 
found which are significantly different from those observed in the exploratory borings 
and test pits, or assumed to exist in the excavations, we should be advised at once so that 
we can review these conditions and reconsider our recommendations where necessary. If 

there is a substantial lapse of time between the submission of this report and further 
exploration or excavation at the sire, or if conditions have changed due LO natural causes 
or construction operations at, or adjacent to, the site then this report should be reviewed 
Lo detennine the applicability of the conclusions and recommendations considering the 

changed conditions and time lapse. 

The Summary Boring Logs are our opinion of the subsurface conditions revealed by 
periodic sampling of the ground as the borings progressed. The soil descriptions and 

interfaces between strata arc interpretive and actual changes may be gradual. 

Ine drilling logs and related information depict subsurface conditions only at these 

specific locations and at the particular time designated on the logs. Soil conditions at 
other locations may differ from conditions occurring at these boring locations. 

Also, the passage of lime may result in a change in the soil conditions at these boring 
locations. Groundwater Ie,,els often vary seasonally. Groundwater levels reported on the 
drilling logs or in the body of the report are factual data only for the dates shown. 

Unanticipated soil conditions are commonly encountered at large sites and cannot be 

fu11y anticipated by merely taking soil samples, borings, or test pits. Such unexpected 
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conditions frequently require that additional expenditures be made to attain a 

comprehensive understanding of the entire site. It is recommended that the Owner 
consider providing a contingency fund to accommodate such potential extra costs. 

Western Engineers & Geologists will not be responsible for any deviation from the 

intent of this report including, but not restricted to, any changes to the scheduled time 
of remediation, the nature of the project or the specific construction methods or means 
indicated in this report; nor can our firm be responsible for any construction activity on 

sites other than the specific site referTed to in this report. 

We appreciate this opportunity to help successfully complete this project. lfyou have 
any questions about the information contained in this report, please contact us at your 

convenience. 
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DIUU lOC NO.i ~100 l CU£NT~ ltm. Rolhsdtilii 

. ~di ~.a~fmH, Subdiiiliicm - • _ _ _ _ _ _ _ _ .. ________ _ 
LOC.:: 69"lS MEADOW i.05E J.A?ll"E , P'lOJ. NO.. 21-1008 
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E; 'C ;t., t ;;E ~ ~,, LU•~~l""llCrN 

.0 4). -~ , lill - - --r-,-,-- l-~- -- -- ------• 
I • ...... 

t~M u,: 
~ .• ' 

" ., 
■ 1 

. _l 

7'-r·lll' ~-... 

-UI 

f • l'-~ .u 

' 

I 
-l!t 

'I • U1.\- 'II). 

) .•. .... _, 
: 

, . 

! 

I 
···: ; 

! .. , I I 

\i-""l'itl:iLtt.l. ~GiUII 
i:.IA'!' aA V, iX.U.J. 

G-U.'1'11.•l" 

W ,:.I, 11,U:,at;rt .11.tiJ -'it t1 utrftjllllt: ~ !!oN1i!Jli:I.I w.JJ 
LYftt.Jll 

WfJITIU IIISPI ~ 

OONF'1DENT1AL OOB.JE.CT TO 
1-'R(Ji cCTI~ 0filoeR 

- APPENDIX 416 -



PlW.L LOG ,ro-.,: U-l002 (:I.IEN'n Fm llothfd,ild 
· -~1-~w.1r,miiis.ihdi~ - _ _ _ _ __ -_ 

g -E GI WC.: 6870 MEADOW ROSE LANE PlOJ. NO,; :21-1008 
AUGEllt -tin.: Solid Stmi Flighl 0.0. • GND a cm: 

H.UOm: m.t..--m Min WEn': DB.OP:- so tn:- --WEIGHT-;- i:.O lb - ~-m ~ 31.3' -
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. mn.L LOG NQ...; ~1004 . ClJENT: Fm ltcxlJICbild 
1'1LO}i'Cr;~awayffilliSubdmdan -- -- ---- -- --- -

-- - - -- - - -- - -·- - - . 
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Dllll LOO NO.: 23-1005 GLI£NT~ Fm. Jlathjdilld 
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• 
DB.ILL LOG NO.= 2.3-1007 G!JENT: F<ne ... ~ - ''A 

--
' PROJECT~ Hldeaway Hills :Subdh1sion __ _ _ _ __ _ 

LOC.; Bll70 Da!::IJ D;t\'C PIOJ. NO.: 21-lOOS 
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~ -- - - - -· - . 
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D8R.L LOG NO,i 23--lU cun,.tn :rox gotMcluld 
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,_9!fil.L_.LOG NJ>.:~-~lgo9 ____ :_<;LID-q: T~ ~_Ellhxhild. 
PRO~: Hlcleaff!y K1nt: ~ubdi~ 
LOC: 67-42 EAS'f IlAI5Y DllJVE 

f ------------- ---------
AUGt:R;-4 ln, 5a1Jd Stem .fltgtu o:o. 

. . - - . -. --!1IOJ. NO.: Z.l-1008 
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ORD.1 LOO .NO..: 23-WlO , CUIN1'! Fu:1: .l.olh9child 
~ l'KOJ[Ct: Hiwwi}, Hiih su·~ -- · · 
LOC.: 682l fA.t'r DAlSY URIVE 

--,. IJCE&:-t In. Soild S1m1. ftijfu. if.ii 
------- -- --- .. 
JHNNP· ROn: i11M> "-'LU.'YSAnn· DJlO'P: 30 in. WIIGJIT: UO lb . -
SAMPUll: SWtda .. rci"Split 5poo,n; ~ o:o: -. · UW1' W.D..c NJA 

. . - . -- - - ---·· - ------
WL-\UIQ! · DA.TE: Jun,2023 
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IlBil..l LOG NO.: 23-1(11.2 CLIENT: fo:1. llnthv:hM 
.. ··- - - --- -· 

!"llQIECT: Hidca~ Hilk Sttbdfyisir,n 

9 - EG l - LOC.: :5009 rENCillA l'ROJ. NO.: 21-1008 

_ ~-AfiGtK:4!..n.Sa~ld~~~Ft~:~.D_·. __ GND_· _· )i<~~-
lli.WD:. Mlf.Mffi l"IJI.l.D" &lffT'Y. Di.O~ 30 m. WFJGITT: I-40 lb m (IT}; 11.S 
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• ~-EGI 
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LOC .. : 5001 PliJ'IGR.A 
' - ---- . - - ... 
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.. •-EGI :~t-~:.~:;:;::~ .. 
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__ _ . __ _ _ _ _ _ _ _ : /\UC~;.( jn. Sci.id Sim, Fltght OJl __ _j;~ii ~-{~ 
lWOlll.:;IOfEANDftJU.DMDtY: D'ROP: 30in. .•. ~Gf!l\ 1~-1~ .. -~_tf!)_~-~- _ 
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Potential VJI um e Loss. Table 

VO!. LM:!i Bene! i.,i:r I v~ LrJH ,8,al"ld ~cii:, I _..,rea (-sq. •t.) Color I 
0,00 0.00 18884.14 . __ ; 
0.00 1.00 :l0S~J8.5t ■ I 
, ,00 :toe 195102.19 ■ 
2.0D ~.00 2561.H.?c ■ 
.3.oa ! .11.00 2793'10.'lfi 

4.00 1 ~.00 :2~4820. 31 I -==· 
I ,., 

' 5.00 6.M 19'i .:5~7-54 1 ■ I 

6.00 7.00 .!07578.9.3 

7.00 B.00 40tfiJ. g2 
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Total Volume of Fill Using Average End Arec1 

Station {ft} 

0+60.95 

1+00 

2+00 

3+00 

4+00 

5+00 

6+00 

7+00 

8+00 

9+00 

10+00 

11+00 

12+00 

13+00 

14+00 

15+00 

16+00 

17+00 

17+88.63 

CONFIDENTIAL SUBJECT TO 
PROTECTIVE ORDER 

Area (sq ft) Volume (Cubic Feet) 

0 

643 

1324 

4009 

5622 

16919 

22905 

22716 

20636 

9773 

8571 

12584 

:1.1316 

23172 

19893 

15654 

6679 

299 

0 

12554.58 

98350.00 

266650.00 

481S50.DO 

11270S0.00 

1991200.00 

2281050.00 

2167600.00 

1520450.00 

917200.00 

1057750.00 

1695000.00 

2224400.00 

2153250.00 

1777350.00 

1116650.00 

348900.00 

13250.19 

21,250,205 Cubic Fee t 
787,045 Cubic Yards 
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North Permit Area Volume of Fill Using Average End Area 

Station (ft) Area (sq ft) Volume (Cubic Feet) 

0+60.95 

1 +00 

2+00 

3+00 

4-tOO 

5-tOO 

6+00 

7+00 

8+00 

9+00 

10-tOO 

11-tOO 

12+00 

13+00 

13+42.83 

CONFIDENTI.O..L SUBJECT TO 
PROTECTIVE ORDER 

0 

643 

1324 

3759 

4523 

15571 

20935 

20901 

18688 

7729 

6842 

10411 

17818 

17498 

0 

12554.58 

98350.00 

254150.00 

414100.00 

1004700.00 

1825300.00 

2091800.DO 

197945D.DO 

1320850.00 

728550.00 

862650.00 

141145D.DO 

1765800.00 

374719.67 

14,144,424 Cubic Feet 

523,868 Cubic Yards 
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South Permit Area Volume of Fill Using Average End Area 

Station (ft) Area (sq ft) Volume !Cubic Feet) 

13+39.41 

14+00 

15+00 

16+00 

16+12.83 

CONFIDENTIAL SUBJECT TO 
PROTECTIVE ORDER 

0 

10466 

6895 

2558 

0 

317067.47 

868050.00 

472650.00 

16409.57 

1,674,177 Cubic Feet 

62,007 Cubic Yards 
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7045 Daisy 6950 Orchid 6873 E D;,isy 

20.-J9% 16.29% 

48.40% 33.25% 

13.66% 46.10% 

56.72% 

16.16% 

A VG Gypsum % by 

Volume 27.38% 33.70% 

Depth of Fill (f t) 12.0 22.0 

Avg Gypsum% x 

Dt!µlh or Fill 3.29 7.41 
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58.00% 

64.69% 

8.99% 

43.89% 

15.0 

-· 

6.58 

(" 

6823 E Daisy ;6 / 42 I: Uai,y 4868 Glacier 

' i 
1~.71% 24.05% l0.88'/ii 

24.40% 14.46% 15.48% 

17 .03% 13.58% 80.0 9% 

\J.11% 21.13% 
- · 

-~4 .. ~4% 

19.05% 19.24% 31.909{ 

10,0 26.0 17.C 

1.90 5.00 ~.42 

r 
5069 Pengra 6705 M.R. 5091/5111 6765 M. R 6870 M.R. 692 5 M. R. 

BluebEII 

u.~1% 35.86% 29.44% 35.06% 4 .00% 7.87% 
19.01% 68 .99% 10.6B% 46 .91% 30.00% 53 .97% 

4.96¾ 10.53% 22.07% 24.53% 

23 .52% 11.89% 

28.89% 

17.30% 

23.26% 36.60% 16.88% 31.89% 19.44% 30 .929(. 

11.5 l'>.0 l '>.0 2'>.3 l '>.0 8. 0 
·---- ··· · ····-··· ·- . . --- · ·· - ·· ····- ··--

2.67 5.49 2.53 8.07 4 .86 2.4 7 
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In August of 2020, Nick Anderson (now with Tonn R&;V!) was retained by Fox Rothschi ld to 
assist in the geophysical testing, research, and investigation of the hiswry of gypsum m ining in 
the area that is no\\' the residential devclopmi::nt known as Hideaway Hills, Blackhawk, South 
Dakota. The initial scope of the contract was for Nick Anderson to assist I~TEC corporation by 
conducting 3D laser scanning of the subsurface mine and surrounding neighborhood using a 
Leica RTC360 3D Laser Scanner. ln October of 2020, Nick Anderson 's retention was expanded 
to thoroughly research the entire history of mining operation, that occurred in Hideaway Hills. 
This included reviewing ownership of the land, researching who was mining gypsum and when, 
obtaining histo1ical aerial imagery and documents, and creating demonstrative e.l\.hibits via GIS 
applications. In February 2021, Nick Anderson, on behalf of Fox Rothschild, contacted Western 
Engineers & Geologists, Inc. (now Western EGI) to perfonn research, data colle1:tion, and 
analysis of the condition of the historic mines and act as expert witness for Fox Rothschild. 

In early 2024, Western EGJ rcgucstcd that Nick Anderson provide them with a summary of h is 
findings relating to the tonnage and volume of material 1hat was mined in Hideaway Hills along 
with any concerns about the accuracy and reliability of the infonnation uncovered. A summary 
of those findings is included within. As this is an ongoing lit igation matter, conclusions and 
findings arc subject 10 change as additional information is uncovered or discovered. 

In researching mining operations at Hideaway Hills, it is clear that the historical record is marred 
by a lack of comprehensive documentation, leaving significant gaps in our understanding of key 
events. Despite these chalkngcs, mining operations can be categorized into three distinct crns: 
the early 20th century through the great depression, the post-war era extending into the 
midccntury, and finally, the 1980s. Each era presents its own uniguc complexities and 
deficiencies that demand acknowledgment before delving into a comprehensive understanding of 
the history of mining at Hideaway Hills. Further, it is important to acknowledge the impact that 
the completion of the State Cement Plant in 1924 had on mining operations in the region. 

The Federal Government addresses the foundational shortcomings best in two separate reports: 
The Black Hills .\1ineral Atlas, published by the U.S Bureau of .\1ines Staff. Region V. Part 1: 
July 1954, Part 2: May 1955, and Hazardous Surface Openings to Abandoned Underground 
Mines: Black Hills c\lational Forest, prepared for the United States Department oflntcrior by 
KUS Corporation Energy Systems Division under contract number: 1029501 l in I 979. 

The Bureau of Mines found that "mu1:h information regarding early operations is extremely 
meager or missing entirely. Data on more recent operations are sometimes equally difficult to 
obtain. 1" The Bureau also found, "Production figures for individual mines are difficult to obtain 
and arc frequently incomplete and unreliable."" Twenty years later in 1979, NUS, through its 
research in the Lawrence, Pennington, and Custer Counties, found that the local governmental 
documentation and overall organization of the legal rel'.Ords are, "to say the least, confusing. 
Tracing legal ownership was a very complex drawn out search which oftentimes was 
misleading. 3" They further found that the, "filing and documentary systems are grossly 
inefficient within the county courthouses of the Black Hills area.~" 

Perhaps most problematic is NUS's conclu~ions relating Lo The South Dakota Mine Inspectors 
Annual Reports. They were determined to be, "of little help in determining site specific 
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production. Total product ion figures as displayed in the report were lumped into a cumulative 
category and could not be isolated. 5" 

With these foundational shortcomings acknowledged. it remains possible to piece together some 
aspects of the mining histoty dating hack to the early I 900's at Hideaway Hills. 

Marking the initial period of mining in Hideaway Hills. numerous record~ extensively document 
that the Dakota Plaster Company ( Dakota Plaster) mined Hideaway Hills from early 1911 until 
1930 fur gypsum. Dakota Plaster first worked the site as an open pit, then by the underground 
room and pillar method, then again as an open pit. 6 As noted above the Annual Reports of the 
State Mine lnspeetor for the State of South Dakota were not always helpful in determining if the 
gypsum mine was taken from the surface or subsurface. In 1911 it is likely surface mining took 
place but there is no tonnage numhcr availahlc. 7 There is no tonnage numbers avai lable for 1912 
and in 1913" and 1914g it is unclear where the gypsum was mim:u frum. It 's not until 1915 that a 
confinned 9105 tons 10 was removed from the underground mine. In 1916 11

, it is unclear where 
the gypsum was mined from, while in l9171~, 191813

, 191914,1920 15
, and 1921 16 all gypsum was 

mined from the surface. It is not until 1922 that gypsum was mined from the underground mine 17 

again. In 192318, 192419, 1925~0 it is again unclear where the gypsum was being mined from, and 
in 1926 no tonnage was reported. 

In 1924 the South Dakota Cement Plant became a reality. and the first batch was poured in 
December of that year. 2t As noted in the 34th n.:port of the State Mine Inspector for the State of 
South Dakota in I 924, tonnage production was down at the Black Hawk quarry then still 
operated by Dakota Plaster. That year Dakota Plaster took out a contract to supply the State 
Cement Plant with gypsum and the mine would continue to stay in operation all yearY As 
mentioned above, there was no tonnage figures reported in 1926 anci no records exist ofthc 
amount of gypsum mined after 1926 as the State Lcgtslarurc did not appropriatL: monies for the 
State Mine Inspector and thus the office was vacant from 1927-1936. 23 Moreover it is important 
to highlight here that a state report again notes," .. . as accurate figures arc not available. Such 
sources as Mineral Resources and n:purts of the State Mine Inspector's Oflice fa il to cover every 
year.14

H 

Records do suggest significantly higher production at Dakota Plaster mine during these 
unrecorded years as evii.lem:ed by a considerable decline in gypsum production across South 
Dakota after the Dakota Plaster Plant's sale to the Cnitcd States Gypsum Company (US 
Gypsum), leading to its closure in 1931. 2' This period, spanning from 1931 through the wartime 
era into 1945, witnessed US Gypsum emerging as the exclusive gypsum producer in the state. 
The company operated primarily from its Piedmont plant but also mined various smaller, 
inadequately documented sitL-s, notably in the vicinity of Tilford. ' 6 

Hideaway Hills likely wasn' t worked again until 1946 when Morris Adelstein of>lorthwest 
Engineering heard that cement plants could not obtain enough gypsum to meet demand, so he 
received permission to take gypsum from the old Dakota Plaster mine through his subsidiary 
company, Hills Material.~; The deposit at the site, though having been worked extensively, was 
still considered to be of economic value, and covered a "'goodly .. portion of the prupi:rty. 2

8 

Tiianks to the keen eye of Vernon Davis, Mining Engineer at the US Bureau of Mines, we are 
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able to get semi-reliable prndui:tion numbers from this site despite a letter from the South Dakota 
Inspector of Mines noting that figures arc not to be published separately. ' 9 Jn 1946 the 
North~cstcm Engineering Co. shipped 8.700 tons of gypsum to cement industries in Iowa and 
sold over 2,000 tons of gypsum to the Cement Plant at Rapid City.30 In l 945 the State Cement 
Plant's stockpile of gypsum was rnnning luw, and the Plant planned to start mining its own 
gypsum in the fururc. 31 Combined with the figures above, the State Cement Plant also mined 
5067 tons from section 16, Township 2 North, Range 7 East marking the largest amount of 
gyrsum rroduced in one year. 3, 

Again, foundational shortcomings arc still found as highlighted by a 1947 US Bureau of Mines 
Field Office Rcport 33 that reveals that the 1946 production figures compiled by the Bureau 
during their investigation did not align with the figures submitted by the State Mine Inspector. 
As noted above, in 1946, l\orthwcstcrn Engineering Cn. mined and clispatchcd 8,703 tons of 
gypsum to Mason City, Iowa, while simultaneously mining and shipping 2.066 tons to tht~ State 
Cement Plant. U.S. Gypsum Co. mined 2,354 tons of gypsum, and the State Cement Plant 
inclcpcndcntly mined 3,376 tons. culminating in a total of 16,499 tons. However, the figure 
published in the 44th Annual Report of the State ~ine Tnspector for the State of South Dakota 
contradicts this total. Clair Smith, State Mine Inspec10r, had submitted the 7 ,354-tonnage figure 
to the Governor of South Dakota on October 11th. 1947. furthermore, the State Cement Plant is 
not listed as a gypsum producer in the summary section of the 44th Annual Report. Considering 
the information exchanged in these letters, there is unccrmimy about how the gypsum tonnage 
consumption was calculated for the 44th Annual Report. 

The US Gypsum company shuncrcd its plant in 19483
\ and records from 1952 indicate that from 

1948 onward, the exclusive miner of gypsum in the State of South Dakota was the State Cement 
Plant. 35 By analyzing records from the State Mine Inspcctor and Mineral Y carbon ks from the US 
Bureau of Mines it's possible to infcrthat all gypsum mined in South Dakota from 1948 onward 
was exclusively for the Cement Plant. Nevertheless, the historical account of mining activities at 
Hideaway Hills becomes obscure from this point until l 985. 

Aerial imagery depicting the mine site suggests active operations during the 1950s an<l 1960s. 
Moreover, traces of Prcsplit Blasting, a technique not developed until the late I 950s or early 
I 960s, arc evident within the underground mine. Intriguingly, plat records from 1958 document 
Edward Stcnsaas's sale of land strips over Lot I in the J\'E/4 of the NW/4 of Section 8 (0.74 
acres) and Lot 3 of the NW/4 ofNEi4 of Section 8 ( I. 28 acres) to the State of South Dakot~ . 
l'\otably situated on the border between Meade and Pennington Counties, Hideaway Hills has 
experienced occasional confusion among inspectors regarding its county affiliation. Despite 
these subtle nuances and inferences, no concrete evidence regarding tonnage figures from 
Hideaway Hil.ls between 1948 and 1984 has surfaced. Neverthdcss, it's reasonahle to conclude 
that mining activities likely persisted during this period. Of particular interest however is u 
remark from the property owner in 1985 who noted that there is also an area of gypsum near test 
holes #23 and #2736 that has been drilled and shot but was never removed. 

In 1985, the State Cement Plant acquired Hideaway Hills and initiated gypsum mining 
operations under Permit 424. Following state regulations implemented in l 990, mining at.:tiviti-:s 
continued under l .icense 89-383 until early 1992. Prior to commencing mining operations, a 
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l,. comprehensive study was urn.lenaken, involving the drilling of Vi test holes to assess gypsum 
deposits. Based on the findings of this testing and study, the State init iated operations at a 
substantial surface mine located in the southern boundary of the permitted area. Subsequently, 
the pcm1it was amended to encompass an additional small area, specifically the Pengra property, 
situate.cl funher to the south. 

Between 1986 and early 1992, the Cement Plant consistently submitted notices of intent to 
continue mining and annual rcpotis. A thorough analysts of these records reveals that the Cement 
Plant actively mined 16.5 acres during this period and reclaimed 32 acres. Notably. the removal 
of 135,227.86 tons of gypsum and 140,000 tons of overburden resulted in the disturbance uf a 
total of 275,227.86 tons of material---a significant figure as it marks the first recorded instance of 
overburden disturbance at the mine site. Concurrently, the South Dakota Department of the 
Environment and Natural Resources conducted inspections in 1985, 1986. 1989, and 1991. 
However, relying solely on these records would present an incomplete picture of mining 
activities during this timeframc. A derailed examination of inspection repons and annual rcpons 
unclcrscorcs the challenge of correlating them, as the legal land description becomes crucial in 
establishing their rderence to the same mine. 

Through this research, both I and other researchers ha,·c reached the consensus that. even with 
more extensive investigations, it is likely to be challenging, if not impossible, to asce1tain the 
true scope ofmiuing activity at Hideaway Hills, let alone precise tonnage figures. The historical 
record is riddled with inconsistencies and gaps, offering only a starting point and providing a 
limited glimpse into difterent eras at Hideaway Hills. However, these existing records fall sho11 
of narrating the complete story. 

!l7 (_,~ __ C? 
Signature: _________ _ Date: _f /_3_D_/'_z.o_z;_ff _ _ 
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STATE OF SOUTH DAKOTA 

COUNTY OF MEADE 

ANDREW MORSE and JOHN Al< D 
CMILY CLARKE , for t hemse l ves 
and o n ~ehalf of a l l 
si~ilarly si t uated 
ind i viduu l o , 

P l ain ll[[s , 

vs . 

STATE OF SOUTH DAKOTA, 
and/or THE SOUTH DAKOTA 
COM!✓ISSION 0 1? s c1100::_ AND 
PUBLIC LANDS , as succe ssors 
o f the SOU'::'H :)AKOTP. CE:VENT 
l:-'L!\.N'l' C()J✓J-1-SSlCN, ond L---.c 
SO:JTH DAJ-<:C'::'A CEMENT PLAI\T 
TR-J:3T, 

Det en::::l:o.nts . 

) 

) 

) 

) 
) 

) 

) 

) 
) 

) 

) 

) 

) 

) 

) 
) 

) 
) 

) 
) 

_________________ ) 

TIICOCORC ADA."'!JCN, - _. al. 

Pl aintiffs , 

vs . 

STATE OF SOUTH DAKOTA, 
and/or THE SOUTH DAKOTA 
COMVTSSTON OP SCHOO- ANn 
PUBLIC LANDS , as s ucc essors 
of the SOU'::'H :)AKOTA CE:''E NT 
PLANT COJvJ,C SSICN, and L---.e 
SO-JTH DP,KC'::'A CEMENT PLAl<T 
TR:JST , 

Defend:o nts. 

) 

) 

) 
) 

) 

) 

) 
) 

) 

) 

) 

) 

) 

) 
) 

) 

_________________ ) 

l 

IN CIRCUI T co-J RT 

FOURTH JUCI CI AL CIRGJI'I 

Depos i t i on of : 

Ucp oo i t i on o f: 

BY RON :-<E=T H KUCH::;:NBECKER 

f),Zl/T'P, : o~tnb er ?5 , ?0?1 , At 9 : 00 A. m. 

Cac_)l y n M. HaLklns , RPR i6 J5 1381 - 54 2 7 
,vwv, . h a rkL---. s r e port::. n ;i . con 

46C IV 20-000295 

PLAINTIFFS' 
MSJ EXHIBITS 
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Gu ,Jdc k ::; . 

Bob. 

So c id you g r aduate fro ~ SDS~? 

Yes, I did. 

What was your degree i~? 

Ra nge ma nagement. 

Okay . :Jid yo u st a y i n Hansen Ha l l wh en you wer e 

No . I had friendE there . 

Oh . 

1 □tayc6 ~n 8cobcy . 

b a c k t he n a s well ? 

Yes . 

Okay . The y ' ve change d it s i nce t hen. Now I thi~k 

Brcwn i s the ag d orm . 

Oh , ~s that right ? 

That ' s riqht . 

do ? What waE your prJfession? 

I worke d f o r the West ~iver Con servan=y Su b-C~ s t r i c t. 

Ou l uI Kcid o kci cilld _he ri _hey moved i.L Le Phi. lip. 

Or:ay . And w:--.at did yo_ d o there ? 

It was a wate= CJ ~serva ~o r y s ubdis t r i ~t ent i ty Jf the 

Ccic_ll y11 M. HciLki.n:o , RPR i6 J5 1381 - 54 2 7 
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Oka y . And w~at d id t ha~ e nta i l ? 

We were p us h i ng r~ r a l wate r sys tems, h e l p i n g p e 8p l e 

with i r riga t ion sys t e ms . At t he t i me that I managed 

t h at , ETS: p i ~e l i ~e was i nvo l ved , so 8ca~ s l u rry 

p i p e ~i ne t hat t h ey we r e g o i ng to p=ovi d e water t o the 

s l u=rv coal, but t h at wa s c l osed . 

O b y . 

So , b asicall y, wat e r conser van cy . 

Ok ,=1y. Now, I ap:::Jloq i z e . I tr.i qht h ave corn;::Jletel y 

mio oed it . What wao yo u r d eg r ee i n ago i~l 

Al l r i g _~~- Wh a t c oes t h a t typi c'clly en t a i l ? 

The de;ir e e? 

A signi f i cant am8~nt of schocl i n g in sci ~s , i n na ~ ive 

grasses , grazi ng . ~ou could come out wit h a soil 

con serva t ::_on ser vice , work Fcrest Ser v i ce . Those are 

cl cou p l P of b i 9 p- -. i t.i 2s t lv,t h i rPd p2cp- P. ,,.,;i t .h t hcJt . 

Ok,=1 y . Now, wh en you we r e worki rn~r i n Kadoka , wha t 

m=d c y8 u decide to □t8p wi th the conocrvan8y pr8gram 

We built a house in Philip a nd I bu::_ l t mos t o± it 

myse~ f . And so we wan t ed to get back t o Phil::_p . So 

Cac_ll yn M. HaLk.ln:o , RPR i6J5 1381 - 54 2 7 
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MR. CROO:-<S: So rt o t. 

So e::_ect=::_ca l, c8:-:crete p o r t i on , p l umDi ng , 

Sheetr8ck::_ng, tap e and ~exturing was a ll s ubbed out. 

Okay . So Y8~ just -- so did you do fram::_ng t hen 

e ssential::_y? 

Fram::_ n::::i it. 

O b y. 

Fi n i sh . 

How d i ::i you (;_[e t i n t o the 

pre fab home bu□ inc □□ l 

'v'h"ll , I ordered L::e hu __ se [rum Mldv, e s Lcc __ :.-:1 Hemes a11d I 

li ~ed the way t ha t t hey cons~ruct ed t hem and they 

were p ane::_i zed anc mi ne went up rea::_ we l::_. And I 

hea=d that 8 t he r p e op l e we r e loo king fc= h8mes i:-: the 

Phi l :'._ p a=ea , so I didn ' ~ turn intc a gener al 

c ontractor. 

Okay . And did Y8 ~ work exclu s i vely with Midweste=n 

Horn P.s? 

Fo r the f ::_ rs t tw8 years. 

:) id ::Vlidwes t e rn :---:ornes event u a.::_l y t .. 1r n i nt:::J 

ldca::_ Home□·: 

No. 

Or:ay . Be c ause a t some poi nt you s t ar ted w8r k::_ ng tor 

Idea:_ Hemes , ~oo , correct ? 

Cac_)l y n M. Hark.l i 1:o , RPR i6 J5 1381 - 54 2 7 
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Or:ay . So tell me -- I' rr get~ i ng a hea d o t myselt s o I 

a;,c l ogize. 

So you vvere worki ng f o r l✓idvrestern l lo mes i n 

Ph il ::_ p . Were you jus t k i nd c::: an authc::- ::_ z ed dea l er, 

is that how t hat was vvorking? 

I was an auth ori zed dea l er, yes . 

Ob y. 

me what a pre fab ~ome is, j_st f or the ::-ec~rd . 

P r efab homes , ::_t'E whe :-: they build exte::- ::_o r ,va.llE a.nd 

p=nc~ □ . Midwe□tcrn H~me□ would o lace -- h=ve the 

wlnduvis ln pl dee d!ld sun.e u f Lh e sld l rtc::J _:_ n pl d ee . 

And yo u woul c b u ild t he subtloor a nd the:-i order t he 

home i n and t hey ' c s et it wi t h cranes. So in o ne da y 

we cou ld t a k e a normal- s ize d house and have it p retty 

mu c h weather ~ i ght . T~e r af~ers woul d come . Y~~ 

c ou l d seat i t wit~in a week , it was weatier t::_ght, 

finishes, exteri~r :::i n i shes done a nd ready f o r 

Okay . How d oes a prefab ho~e d iffer from a mobile 

home? 

A mobil e h o me come □ in o n wheel □ wh ere a pre f ab come□ 

lrt on d sem_i_ Lul '" llh d CLd fle. 

Or:ay . So a pp::-oximate ly h o w many c t t hese home s in 

Ph i l ::_ p did yo u -- when I say gene ra~ ~cnt r actor work 

Ccic_l l yn M. Hd.ck.lns , RPR i6 J5 1381 - 5427 
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A Yo u kn8w, i t 's been a l ong t i me , but I t~i nk pr8babl y 
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ave=aged fi ve homes a year. 

Oka y . for about ~ow ma ny years? 

Mco.ybe ten years . 

Okay . Now, ,;.;hen you we r e d oing t hose homes, d i d you 

do any cf the d i rt work :=o r t hose homes at -­

No. 

-- a ::_1? 

No . 

So you □ubbcc th8cc out l 

Thd I_ ' s co.c.cec _ . 

Okay . Jid you d8 any at the con8rete work tor t~ose 

homes? 

No. 

Okay . And t ~at was a ll subbed out? 

Okay . So wha -:: mace v::,.;,. wan t to l eave fJh .:_lip t he:--.? 

mo r e o pportu~ity in a larger com~uni t y. 

Ok,=1y. J'l.nd so approxirna -:: e ly wh en d id ycu l2 ,=1ve 

Phi l .:_p':' 

1 989 , I believe. 

0 1<: ay . And t:--. en w.--.ere cid y ou nave ? 

Moved 8Ut t8 Rap i c City. 

Cdc_ll yn M. Hd.ck.lns , RPR i6 J5 1381 - 54 2 7 
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d tid Lile S Lci Le hcid ::;old l L Lu h l m? 

That ' s c o rrec~. 

Okay . ~i d you h a v e a ny c onvers at ions , a~y f o ~l~w- up 

c onv ersa t~ons wi t ~ h i m about t he mi n i ng? 

No . 

Did yo u have any c o nc e r n a bo u t t he f a~ t t hat there 

h:::.d b ee:---. mi ninq ? 

any ~nfo=mat i on reg arding the n i ning . 

So t he Sta t e i s kind c ~ a b=□ad t e r m. 

~o u went ~o t~e St:::~e t o f~nd out □bout 

l r1[uu 1td Ll un . WheLe d l c. you <::JU Lu du Lhd L? 

The St a t e Ceme nt r 1a n t . 

Okay . 

!!ere i n Rapi c . 

Okay . And w.----.at d i d you do wi th regard to t alki n,;: to 

the State Cement Plant ? 

Pard on? My ~eari ~q i s k i nd c ~ -- I don ' t have my 

31 

20 hea =~ng a ~ds so I haven ' t been to Cost co t~ get them 

2 1 

22 

23 
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25 

f i x ed . 

Mk . MOkrU S : You c :::.n bo rrow :-nine . 

'::'HE 1'\iITN~SS : Yecih , Bub , he .c2 . 

MR . CROO:-<S: J ust give him one . 

'::'HE 1'\iITN ~SS : Yeah , t he r e you go . 
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Su y o u sd_:_d y ou vv ic:ll L Lu Lh e S l_d L 2 Cern2n I_ P l d ll L Lu 

find o u t a b 8~ -:: the pr8perty? 

Yes. Tc g e t inf8 r lfation , yes. 

What i nformat i on c. id you re::::e ive f::-o m the St a t e 

Cement IJlant ? 

The o n l y ::_nforma tio n t ~at I r ece i ved i s t hat they 

didn ' t have any recor ds here and that the l and had 

b2,=, n n "r l i'l i rn Pd i'lnc: t.hi'lt t.h e y t h ntHJht t hi'l t. t he rn i - i n l] 

-- asked them ab8 ~ -:: ot~er mining and they said t~at 

they t h cuqht -::hose we r e pushed i n, re::::la ::_rnec!, but 

thc::-e woo n8 paperwork --

Ok ciy. 

-- i nv8lved. 

Okay. So die y o u do a:--.y thL--:g after then to do your 

own expl o r at ion wi-::h r ega r d -::o t he mi n i ng? 

I d i d -- befc::-e p ~rchas ing t he prcperty , I d i d g e -:: 

3 2 

1 4 

1 5 

1 6 

17 

12: 

pe r m::_ssion t o g o out a ~d dig holes trying to f ine out 

1 9 

2 0 

2 1 

22 

23 A 

2 4 

25 

whethe r there was anv cyp l e ft or if t here was 

k new , but t8 see what -- how dee8 t he <JYP was , so = 
:::l id t hat. 

Okoy . Where d::_d y o u d i g hol e □ a tl 

I d un' _ knuvv : 1ovv l_u 

e xp l ain that , b u t I p roba bly dug 1 0 , 1~ ~oles . 

Okay. How d i d Y8 ~ d i g hose hol es? 
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'v'J.illt d bci c k h ue . 

Okay . How b i g is a backhoe? 

I th~nk i t was a 580 backho e 

Ok a y . 

-- s~ ze . 

Okay . So h 8w deep d i d you gc down, do you t h ~nk ? 

As far as I could q o . ? robablv 15 feet maybe . 

order by whi ch y-::L went and dug those ho ::.. es? 

No . 

Okoy . \/\hot c:.id you fi :--.d wh2n you dug th•2 hclco·:' 

Okay . Wha t d i d you ±i ~d? 

Just S8earfish sha le af~e r you go ~ thrcugh t he 

topsoi l . 

How thi ck was the ~opsoil ? 

Typ i cal four ~o six inches. 

Okay . And t~en it was Spearfish s h a l e t~ereaft er? 

And you d ~dn ' ~ n8tice any 9 :/psum d i d whe:1 y cu those 

ho l es? 

No . 

Okciy . Now , I ' m '.:J U.i rtC:J Lu pull oul d rnc:.p ::..dLe .::, su -

might have y o u d raw where y ou re8a l_ thos e ho_es , ~ ± 

yo u do , but reminc me t o pu t a p i n ~n t hat and ask 

Ccic_ll y n M. HciLk.ins , RPR i6 J5 1381 - 54 2 7 
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34 

Lhd I_. 

So □~her ~han ~hat , the d i gg i ng ot t ~e ~o l es , did 

yo u do any 8 t her type of l ike geo technical 1,,;ork , 

anythi ng .:..ike that t o tetermi ne whet h er mining wou l d 

i ~ p act , I guess w~at , ~ l tima~el y , you wa~ted to co 

wh i ch was d e v e lop? 

No . I cid sorre resear8h wit h the Soi l Conse =vatio n 

the=e was, b~~ tha~ • s t he ex~ ent . 

Ok ,=1 y. J'l.nd w.·:at d o you r e c a ll t h=.t r e search =eve a led? 

'l'hot thc=c woo n8 c xpo:--_o i vc typ e oo::_ l s t:-iot ,,100 

I L wd s p rimd rily Lile c'"d Sped..:. fis h slldle 

tha t c 8mposec mos t ot t h e area ± rem here t o -- t ram 

Rapid ~ i t y to Spear~i sh -- o r Ra9id Ci ty t 8 Sturgis . 

Okay . Dy expansi v e soil, what d o you mean? Wha t 

does that mean t8 you? 

Expansive s8il is ~he one that wi ll cont r act and 

expand . 

\tJh,ci t ' s Fl t.yp i c:FJ l t ypP of PXpFJn s i VP soil just f or iry 

o wn edifica t ion? 

Montmoril.:..o nite c l ay . A clay t y;:Je s o il. 

Mk . CkOQ~S: tcxo□ cloy. 

'::'HE 1'\iITN~SS : Hmn? 

MR. CROO~S: The whc le state at Texas --

'::'HE ½I TN ~SS : Yeah . 

Cdc_ll y n M. Hdrk.lns , RPR i6 J5 1381 - 54 2 7 
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4 9 

Nu. 

Okay. Wha t about -- i s gracing and s8raping 

d.ifferent? 

They're the same. 

Okay . Okay. What goes i nto -- 'dhat went i nto t>.e 

g rad~nJ of Hideaway Hills? 

The y de termined t~e cut and. t he f il _:_ necessa=v to 

lots. 

:) id you s ay you det e r mi n ed t h e cut =.nd the 

fi ll th□t'o r cqui r cdl 

Or:ay . Jid you br ing i ~ a ny t i_l i nto the 

d.eve_:_opment? 

No. 

Okay . What did yo u do wi th the tcpsoil that was in 

the development? 

We scrap ed i t off and p ut it in oiles . 

Ok,ciy . Wh e r e cl ' cl y o u st.Ack th e t. op.so i l p' l 2.s? 

If I reca_:_1 , it was on -=.he south end we :1ad one and 

on the n o rt h e nd we h ac o n e . 

22 Ok□y . ,'\nd you ~ uc-=. ki :--.d o f ot□rtcd in t:1c middl ·= cmd 

23 

24 

25 A 

p u s hed Clle p .ile :_)::e V✓ d':J dffJ Lite uLlter p _i_ _:_e Lite :_)L ller 

wa y , is that kind o~ --

Go over and crop your l oad i n one area a~d it stays 
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MR. CROO~S: Thank you . 

Okay. 

So do you see t hat? 

C:::.n you -=.ell rr.e L----.e question aga i n ? I' m s;:,r=y . I 

w:::s dist=act ed. 

Sor=v . I was 1ust askinq i f you ~ind cf see where I 

whe=e t here ' s ki ne of Eome exposed area and it l ooks 

lLce the=e rni c;iht be a _·:ou.s e t h e r e? 

Ye o, l occ t"_.J.t . 

Y2 dlt. 5 o .i .s _ltd L -- vJ d .S Lhcc. L d L Lhd L Lime lll (:J lter .:.. n 

e l evation o r l ower in e l evat i on t han the r eE -=. o ± -=.he 

area? 

I b e ~i eve t ha -=. was hig~er . 

Okay . And did y;:,.;,_ -- 1,.;hen you were deve~o;,ing L----. i s 

prcperty, die. yo u -- yo u ran into gyps um, :=:c=rect? 

Yes . 

I th::.nk -- I believe we b la s -=. ed a sna ll portion ~p 

h er e iincLcat inq ) o n t ::i .s h i q h e r e l evc-.t i on . 

l m d yo u o.J.id up rH:crc o :--_ this highc= c l cv.J.ti cn , b __ -=. 

y ou' r e refe rr l W:J Lo v1hic: Le I vvd.S dl.scu s.s l :H:J b e f o r'c:, 

the s outhwe s tern portion where the =e used tc be a 

ho u se? 
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Yeah . So ~ Uc ~ above -- d o you J<:ncH whe ~e C'engr ac 

lived? 

U:n-hrnm . 

Jus t abcve w~ere Pengras l i ved on t h e map? 

I don ' t know wh e t~e r we b la s ted t her e . 

vJhe~e d i d y:y_;, b l a c ~ then t h::o.t vou ~eca l l ? 

s u r e . 

And --

1 ~now we b l oated , we c::id □ l ot o f b l =a t~n g i n 

S LdC:Jeb d L!l df tC I ' rn confused cc.s Lu 1Nlte Lhcc _:: 1r1e d_:_d 1- _ 

here o r a t S tagebarn . 

Okay. 

Out= bel~eve we c::id s o rre blasti ng ~n th~s a ~ea ~ere 

( ind~cating ). 

Okay . And by ~ow about this , let ' s j Jst have you 

c i rc~e where you b l asted . Let's take the red pe~ and 

justs~ we can make a cood record here. 

MR. ME.SH3E.SHE:<. : Kei t h , i f y~u • r e c o~ fu secl 

1 □m c::mfu acc:: . . 

MR. MESH3ESHER : -- lte r '" or cc. L S ldc;ebd r:: , 

s?oy that. 

I was l coki ng -- wh en we b l aste~ a t Stag ebarn , I know 
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S:::hoo l Jistrict. So I d on 't know whether I d::_d any 

blasting ::_n t his. I don't th i nk I d id now. 

So do you recall be i ng depo sed in t he Reed l a wsu i~? 

Yes . 

And do yo u reca ll ~ esti f ying that you blasted i n ~he 

Hideaway Hill s area then? 

then than i t is now . 

And ::_f 1 oa ic _ b laotcd, 1 did. 

Ok dy. Alld j __ s l Lu cori f i Ln, you did S":=.y y ou b ::_d s l e d 

b'c.C k 

Yes . 

-- then? 

Yes . 

So now based on your recol lection , = know it ' s 

unclear ==-qht n ow, but based on ycur recollecti ~~ , 

you can c ::_ rcle --

MR. MESH3ESHER: Kei t h, ho::_ct on. Do n' t draw i::: 

you act_u::_ ly don 't rcmcrr.bcr r ight novr wh-2rc i t i c you 

S:_i if y uu remember ri c:Jh l llOvv 1v:1e r'c? _:_ L i s 

you blasted in the Hideawa y Hills subdiv::_sic n , go 

a h ead a ~d ma rk tha~ , b~~ if you dcn ' t , don ' t do i ~ . 
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I 'rn n u L -- I dun ' L kn:_i,,; .::ur sure . 

I' ll l 8ck t 8 r t hat rea l qui c k. So you =an into 

g y psum at s8me p 8int i~ Hi deaway Hi ~l s , ~s t h at 

c o r =ect? 

Yes . 

Okay . 

And whe~ you s a v ~ideaway Hills , a=e ycu tal k~ nq 

Ye s. 

l'm talking about --

Pe n g r as . 

Okay . Can yo u take yo..;_r r ed marke= and mark were you 

e ncoun t e =e d <;; yp sum a t t h a t ycu r eca~l-:' 

(Th e wi tness compli ed . ) 

Oka y . And t yi:::~cal ly w:--.en you encounter gy;,s um, c o 

yo u h ave to -- i s it easy t o b l as t out w~en you 

P. ll CC!lJn t P. 1· i t .? 

Depends on how difficul ~ t h e gypsum is . 

Ok ,=1 y . What c:o y :y_: r e call about t h e gyps·.1rrL t hat y o u 

found in t he area you j uot circlcdl 

Or:ay . How did Y8- ge t ~h e gypsu:n out? 

They built 8~ top o ~ i t . 
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Yuu b ull _ or i _op u[ Lh2 (:)yps um Lh e.'.:e? 

U:n-hmm. 

Okay. Okay. So I wan t you t o go i nto page 2 of 

Exh i bit 2. Does th i s adequ':' t ely, I guess , s ummar ize 

k ind of where you graded? 

U:n-hmm . 

Okay . 

Ye s. 

S o l oo k ing a t t h is a n d g oing back t o ycur 

rc co~l ec t::.on , do you k~ow which w□y you ot□ rted , 

end ed gradi ng at? 

No . I can ' t remem~er. 

No. Okay . Jo I ,,vant you to kind o f ccmpare b e b,een 

p age 1 and page 2 . And you can fee~ free t o t ake the 

paperclip o f f and sho w -:hem side by side . In te rms 

o f, : q uess , l eve linq t h e a rea, ycu prev::.o u sly 

and a low spa-: in anoL---_ e r spot and you k::.nd of moved 

eve:::-y thing a r o un::i --: o ITl=.ke i t rnor 2 e ven . 

Lo8 king □ -= thi □ , do y ou rec□ l l where Y8~ □ddcd 

Il ll _i_r i cilld Look [_i l l uul , y o u k r1c1-.; , i_)dS'c'd en Lhic: 

c o r:::-ec t contou r o t 2 002 versus 1008? 

No , : can 't. 
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MR. CRO:T<S: OL j ec l .i.un, I o.cm. 

I don' t know, so -- I can ' t r ene~ber. 

Okay. Okay. So Imig~~ r e - ask t hat after I get int'.) 

th i s. !low does L:at sound, to ref ::-es h your 

reco::..lect :'..on ? 

Do you reca ll ~ha t in 2 0 C4 yo u ::- scrape r wheel 

fe ll into a caver~ ? Do you r e ca l l t h at? 

Okay . Now, based on l ookinc at 2C0 4 ~ap, 8an y8~ 

t ~~ e the bl ue p en and jus t c raw _ c i r=le whe =e yo u 

rcca::..l the c□vern bei ng l oc=tedl 

(Tile v1 _i_Lne ::;::; cump l.i.ed .) 

Okay . And w~at d o you rec a ll about t ha t c avern? 

Te ll me about whe~ it fel l i n . 

I was gradi ng t he stree~ and the f::-ont t:'..re of t~e 

s8r aper fe ll int8 ~he ~a l e . Sto;,ped :11e :'.. rrrned:'..ate l y . 

And t he~ we -- I went a nd got aho l d of J ohn Cgde~ and 

t o l d h im what = -- and Oqden was ,,,orki nq wi th me . 

,To hn OJd P. n w.cLs 1rr, r k' n J w i t.h y01 1? 

Yes. A~d we backed the scrape r out of tie ho::..e and 

that was :'..t. We l o okec d own into i t. 

How big d o you reca l l t he hole w= □ l 

wh i ch wc u_d be maybe , 'r;ha t , a scrap er tire d ::-opped 

d.01,,,n S'.) i t was p rocabl y t wo- by- s i x, t h r ee foot by s ix 
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Oka y . Co u ld you see i ~~o t ~ e h o l e t h e n? 

Yes. 

Oka y . Te ~l me wh a ~ y8~ c oul d see bel o w t h e hol e . 

The=e was a co~um~ of 6 i rt that ::::cme up . That was 

t h e f i r s t t h ing y o u s een . And t he n y ou c an see t hat 

the =e was -- ~h at it headed, whi ::::h wo u l d have been 

Oka y . Now, ,:;:o::_ng back ~o L~ e s i ze o f the hcl e , you 

s~id it was abou t ~h e s i ze o f th i s t aD l e . 

Do y o u mc un b y width l ike be t we e n yo -1 il '."'.d 1 or 

59 

MR . MESH3ESHE"' : J ust an o b ~ect::_ on . I th i n k ~hat 

mi s s tate s h i s testimony. I bel i eve he sai d hal f ~h e 

s i z e of t h i s ~abl e . 

Half the s i ze of t h is t able . 

Oka y . 

But not as wi de . And the s::::raper t ::_res -- f=ont 

That ' s I t hi~k -- if I sa i d four - by- six. 

i t wou~d probubly b:::: p ret ty clcoc tc whut t he o i ze 

Okay . And t~at ' s what I was gett i ng tc . I -- t.---.e 

recor d coesn •~ k now t he size of t he tab l e sc that ' s 
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I :,;. i1uv1 vve v lcclled ::;une L_i_me , bu l :naybe nu l a l Lhal 

p o i nt. 

Okay. Al~ ri ght . So t hey a l l c a me out a nd l ooked at 

it. Now, I'm goi~g t8 sta r t wi th Cou g Sperl ich . 

Were you with Doug Sperlich when he came out and 

locked a-::. i t ? 

I don' t ~eca ll. 

Ob y. 

I .,cnrn,1 we v i.~i t ed about it and t ried t c f i ,~ru ~e :::J_:-::. a 

ooluti 8 :--. t o i-::.. 

Okay . 

He is an engineer . He was t he one that _ was r ely::_ng 

on on com::_ng u p wi-::.h a solution . 

S u re . 

And : • m not s ure I was o u t there when ~oJg Sperlich 

was t here , b ~-::. I know he was out. 

Okay . 

So you guys came ~p . Did you and Coug come up with a 

s o l uti~~ t he ~ thereaft e r ? 

Doug did . 

He looked at it , says , ~ e 'll j ust t i ll it a nd c 8 mpact 

it back . 
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Th l .s U[ l e '. l r1c.lcd Llm:J:? 

So r =y. I 'm go~ ng back t o page 1. 

Oh, okay. 

I 1 m k i n~ of scatterbrained. I apclogize . 

No . That ' s ~o problem. 

MR. MES H3ESHE~: As~ h i ~ aga i n maybe . 

Ce r tain l y . Can yo u 1ust k i nd of te::_1 me what pace 1 

i s? 

Page 1 is a cover letter . 

Ok ay. And d oes it s ay how ~any t ctal boring s anc I 'm 

going tc coll them J\J::;l' b cco u oc tho t ' o how 1 kno·vv 

Lhem. 

What' s AE'=1? 

Or do you pre f er calli~g them American? 

Oh . Oh . ACT ~s fine . 

Okay . It l 8oks li ke t~ey did ten tota l borings? 

That ' s correc-:=, . 

And they d id it o~ Apr il l( t h and 15th, 2001? 

Okay . And approxirrately how long after the cavern 

w~s exposed co y ~~ r ecall t hem comiruJ c u t ~nd d ~ing 

thot~ Woo it wcckol Month□ l 

I LI l.:. [l k j_ L v,/ d .'.:, \ti'""" k .'.:, . 

Or:ay . So , i ~ other w8 rds , the g r adi ng was p =obably 

someti me -- when you fe ll in was p=obabl y sorret i me i n 
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March , i t y8~ reca l l ? 

MR. CROO~S : O~jection , form. 

I d o n' t =ecall. 

Okay . And i t ~o8ks l ike they drilled 2 0 fee t ? 

Te n h o les 20 foot deep . 

Te n ho l es 20 foot deep, okay . And ~t a l so looks l ike 

~h Py rl itn •~ f inrl ~n y vn irl s , i s ~h~~ --

That ' s correc-=. . 

Ok a y. But t ~e n it s ays it 's underst ood t he 

po □□ ~bility of V8 id□ 8~-=. □ idc the bori ng ~oc□t~onc i□ 

s L i l ~ p c s s j_ b 1 e , r i (::J h L? 

Yes . 

Okay. ~i d t~at l ead to any concern t8 you? Did you 

s ugges t t o do add i-=. iona l holes maybe? 

I suggested we d8 some addi tiona l h o l es . I askec 

him , I sa~d, If it ' s you r property, what wou l d you 

do? Anc he says ~e fe l-=. t h a -=. they had a~ a6equate 

d ril~ hcles forever , b ~-=- t h e locat ion whe re t he ~o~es 

wer e dr i l~ed, he 1r:a.s .sa -::i .sf i ed and so wa ,s I t ha t 

thc =c w□ on ' t □ny c□vi tico . 

Okdy. 

Or any p =obl err t 8 abancon. 

And by he , d o y ou rrean Robert Te:-nme? 
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Six voids, no . 

MR. CROO~S: Deject i on, form. 

I do wan t t8 go b ack t o t he 200~ vo::_d. ~h e one that 

invo::_ved the water and -=.he sewer t=en:::::hL1g , what -=.ype 

of f:'._ll was b=ou;i i"'.-=. i n -=.o fi ll and co:11pact t hat vo ::_d 

after it was encased i~ con:::::rete ? 

used f8r a ll of it, fi ll. They didn ' t bring any 

other fil::_ t ~at I knew cf ot her t h an what was on 

o itc. 

SuLe . 5o lt td _ Sp""d LLi ;:;h shccle wcc.s k l fld o f j us L --

Yes . 

Tha t was exis-=.::_ n;i ceyo:--_d there. 

And I b e lieve I a l ready asked t hi s , but rry 

c o - counse ::_ i s asking me to ~ake su=e . W::_th =egard t8 

the firs-=. v~,i d t ha-=. y ~,-- encountered whe=e ycur w:".ee l 

fe ll i n , what ki ne. of f ill was brcuqht L1 tc f ill 

That was t h e same fill. The r e was nothi~g b=oug~-=-

in, f ill. ~a -=. erial t h a-=. was taken from t h e s::_te. 

shut from n8w on . 

MR. CROO:<S : Doubtful. 
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MR. MES H3ESHE~: Ooject to t o rm. Co ahe ad . 

P r cbably t h e rrore t ~e n o re d iff icul t . 

What made i t rrore d i ffi cul t-:' 

The exist~n g -:erra in. 

What abcut t ~e ex i sti nG t e rra in ~ad e it more 

diff~cult? That' s what I ' m t rvinq t o fiqure out . 

is conce=ned and why? So ... 

It ,va.s a. rno d e =a.te -:ype j o b, rna.yb2 a. li t t.:_ e lea.n i:-:q 

toward□ more d ~ff i cul t 

Okay. 

-- b e c a _.s e ot the amoun-: y o u had t o move . 

A~cunt o f topsoil? 

No. The t o pso~l would t e t~e r e whet her you -- s tr~p 

t h e topso~l of~ o f 30 acres er wha t ever: ended 

upg=ading . Any 3J acres batch wou l d b e t he same 

a~cunt of t opsoil. 

sa i d the topso~l was fo u r to six inches deep? 

Th r ee tc s i x. 

~h rcc tc □ix . Okay . 80 a□ a gr=dcr, □omcbcdy w~o i □ 

C:J Ul W::J Le (::J Ldce d io ubd .i v l s.iun, .i s Lltdl s l_ep number one 

is t o t ake a ll tha-: t opsoi l c~ t ? 

Yes . 
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than the exis~ing grade? 

No. 

No. S8 your grad ing 8r your coa r se grad::.ng woul ~ 

h:::.ve made mayce mi nor changes to the existi:--_g grade? 

Generally, a~d i n your experiences ~n q =adinq, 

you cut ? 

I don't k n ow . 

I dun'L k.nuv,1 . 

'::'HE 10ITt,ESS : Di d you get t h'c. t? 

'::'HE COURT REPORTER: Yes . 

I s the re an aver age deo~h as far as when Y8 ~ f ill? 

No . 

Oka y . Now, when your wheel f irst went i~t8 t his --

the funne ~, t he cone 8~e , you were qrsdi~q, correc t? 

Okay . =10 Y8-. remerrber -- I want to S'c.y were you 

~ o i n g a n y t h i~g cr a zy, b ut were yo u t ak i ng~ b~g cut 

or a litt~c cut 8r d o you r c rrcnbc r think~ng that what 

MR. MESH3ESHER: I ' l l oo j e ct to t he t orm, but you 

c:::. n answer . 
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PRELIMINARY STATEMENT 

Appellees will refer to the Appellants, the named class members Andrew Morse 

and John and Emily Clarke, as either "Appellants" or "the Class Members." Appellees, 

will refer to themselves as "the State." The South Dakota Cement Plant will be referred 

to as ''the Cement Plant." 

References to the Settled Record will be indicated by the part number of the record 

and the page (e.g. "Rl _", "R2 _", etc.). Appellants' Appendix will be referred to as 

"APP " 

JURISDICTIONAL STATEMENT 

The Class Members appeal an Order and Judgment of Dismissal issued by the 

Meade County Circuit Court on October 15, 2024 and an Order Granting Defendants' 

Motion for Summary Judgment and Denying Appellants' Motion for Summary Judgment 

in favor of Appellees on October 8, 2024. APP. 1-2. The Order Granting Summary 

Judgment determined that the Appellants' causes of action were precluded by sovereign 

immunity and that the matter should be dismissed on its merits with prejudice. APP 

Appellants timely filed a Notice of Appeal seeking review of "every order, ruling, or 

determination of the trial court, involving the merits and necessarily affecting the 

judgment and appearing upon the record." R6 1310. 

STATEMENT OF LEGAL ISSUES 

1. Whether the circuit court correctly granted summary judgment to the state 
based on sovereign immunity? 

The Circuit Court ruled that Appellants' cause of action was barred by sovereign 

immunity because they were seeking relief under tort theory. 

Authorities: 
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■ 4 Nichols, Eminent Domain, § 14.245[1], pp. 626-628 (Revised 3d Ed.) 
■ Henderson v. City of Columbus, 827 N.W.2d 486 (Neb. 2013) 

2. Whether Appellants can demonstrate a viable inverse condemnation case? 

Authorities: 

■ Hannaher v. St. Paul, Minneapolis & Manitoba Railway Co., 37 N.W. 717 
(S.D. 1888) 

■ Johns v. Black Hills Power, Inc., 2006 S.D. 85, 22 N.W.2d 554 
■ Illinois Central Railroad Co. v. E. Sioux Falls Quarry Co. 144 N.W. 724 

(S.D. 1913) 
■ Long v. State, 2017 S.D. 79,904 N.W.2d 502 

3. Whether the circuit court properly denied appellants' motion for summary 
judgment? 

Authorities: 

■ Restatement (Second) of Torts, § 820 (1979) 
■ SDCL § 45-6B-9 
■ English v. Harris Clay Co., 35 S.E.2d 329 (N.C. 1945) 

STATEMENT OF THE CASE 

Appellants appeal the Honorable Judge Eric Strawn's dismissal of this case, 

arguing that he improperly found their case was barred by sovereign immunity because it 

sounded in tort versus inverse condemnation. Their argument is unsound. 

The South Dakota Cement Plant surface mined property between 1986 and 1991, 

which it owned. This same property had been mined by other companies since as early as 

the 1910s, both on the surface and underground. Appellants' experts agree that there is no 

evidence the Cement Plant performed underground mining and opined that the 

underground mine collapse would have occurred with or without the Cement Plant' s 

activities on the property. 

2 



After Cement Plant ceased its surface mining, it reclaimed its property to its prior 

use as pastureland as required. After the State sold the property, it remained pastureland 

for a number of years. The developer of the property developed it knowing it had been 

surface mined and that there was an existing underground mine on the property. The 

developer and his workers fell into the underground mine at least twice during 

development. The developer disclosed the prior mining to the homebuilders of Hideaway 

Hills. It was the homebuilders and their realtor who purposefully hid the presence of prior 

mining from those who purchased the homes built on the previously-mined property. 

Despite these facts, Appellants continue to argue that the Cement Plant's actions or 

omissions have caused the property owners within not only the area that the Cement Plant 

mined, but land surrounding it which the Cement Plant never mined, to be damaged 

and/or taken through inverse condemnation requiring the State to pay to over $60 million 

in damages. 

Judge Strawn appropriately found that Appellants' case was barred by sovereign 

immunity because their true cause of action is that of tort which they are disguising as 

inverse condemnation. Appellants cannot satisfy the requisite elements of inverse 

condemnation, and thus their claim is truly that of tort, which is barred by sovereign 

immunity. 

This brief will first explain how the circuit court correctly dismissed this case 

under sovereign immunity principles. It will next support the circuit court's conclusion by 

explaining that Appellants have not demonstrated a viable inverse condemnation action. 

This brief will end by addressing how Appellants' request for the Court's reconsideration 

of their summary judgment motion is futile. 
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STATEMENT OF FACTS 

This case involves real property formerly described as Tract 1 of Lot 1 of the NW/4, 

less Lot AR and Lot H-1, and Lot 3 of the NE/4, less Lot H-1, Section 8: T2N-R7E in 

Meade County, South Dakota (hereinafter ''the property"). APP 13; RS 138, 690. 

a. l\1:ining History 

Commencing in the early 1900s, the land was owned and mined for gypsum by 

Dakota Plaster. APP 13 ,i 2; RS 145. Dakota Plaster mined the property starting in the 

early 1900s and up to potentially as late as 1930. APP 14 ,i 3; RS 145-47. At some point, 

Dakota Plaster mined underground, using a room and pillar method of mining. Id. ,i 4; RS 

148-51. Dakota Plaster mined on both the surface and underground. Id. ,i 5; RS 145-51. In 

1930 Dakota Plaster was acquired by U.S. Gypsum, which ran its business out of 

Piedmont, South Dakota. Id. ,i 7; RS 158. The property was thereafter transferred to U.S. 

Gypsum. Id. ,i 8; RS 159-60. 

In 1945, Edwin Stensaas purchased the property. APP 14 ,i 10; R 161. He and his 

family resided in a house in the northwest comer of the property (which now is addressed 

6975 Meadow Rose Lane) from 1945 to at least the late-1980s. Id. ; RS 162, 168 lines 2-

19. In approximately 1946, Hills Materials, a subsidiary of Northwestern Engineering (for 

whom Stensaas worked), mined the property. Id. ,i 11; RS 173-76. It mined in 1946, and 

potentially mined up to the mid-1950s. Id.; APP 15 ,i 12; RS 162, 169 lines 7-16. 

b. Cement Plant's purchase and use of the property. 

The Cement Plant purchased the property in 1985 for $140,000 for the purpose of 

surface mining for gypsum. APP 15 ,i,i 17-18; RS 218-30. It purchased the property via a 

4 



contract for deed which reserved a life estate for Stensaas to continue residing in his home 

and retain a portion of land on the northwestern and western sides of the property. Id. 

The Cement Plant received a permit to mine the property in 1985. The original 

permit was titled Permit 424. APP 15 ,r 19; RS 231-33. The application for the 1985 

permit was filed with the Meade County Register of Deeds on June 25, 1985. Id. ,r 20; RS 

234. Permit 424 was later converted to a mine license (License 89-383) in 1989 when the 

State procedures changed to a license system. Id. ,r 21; RS 235-36. The mining plan 

accompanying the permit stated that the land was to be reclaimed to pastureland, because 

its prior use had been pastureland. Id.; RS 237-38. Although not required by law, as a 

courtesy to the Game, Fish and Parks and the soil conservation service, the Cement Plant 

agreed to grade and contour portions of the northeastern side of the property, which were 

not previously reclaimed by former mining operations. APP 16 ,r 24; RS 244. 

Mining commenced in April of 1986. APP 16 ,r 27; RS 246. The Cement Plant 

mined an average of three acres per year in the southern portion of the property from 1986 

to early 1991. APP 17-19 ,r,r 36-49; RS 257-85. The Cement Plant reclaimed the areas it 

mined as it completed each mined portion. Id. 

Between June 1986 and July of 1987, the Cement Plant reclaimed a five-acre 

portion of the land in the northeastern side of the property. APP 16 ,r 29; RS 246. Part of 

that reclamation involved blasting closed an underground mine opening. Id. ,r 30; RS 250. 

Lyle Dennis, the blasting supervisor, oversaw the blasting. Id. ,r 31. He confirmed he shot 

the opening and it collapsed. APP 17 i! 32; RS 248, 255 lines 21-25, 254,256 lines 1-8. 

They also checked the blasting area for gypsum and determined that there was insufficient 

gypsum to take. Id. The area was graded and contoured after it was blasted. Id. 
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Between July of 1987 and June of 1988, the Cement Plant also graded and 

contoured a portion (separate from where it had blasted) of the east central side of the 

property, which is now known to be in general vicinity of a portion of the underground 

mine at issue in this case. Id. ,i,i 34-35; compare RS 257-58 with 259. 

The two northern areas that were graded and contoured by the Cement Plant 

shown in the below map, as diagonally crossed rectangles. The darker diagonally crossed 

rectangle farthest north is the area which was blasted. The general vicinity of the Cement 

Plant's surface mining is shown by the dashed lines in the southern portion. 
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In 1989, the Cement Plant found that the ore body of the gypsum it was mining 

extended into the property to the south of the permit, so the Cement Plant signed a lease 

with Victor Pengra, the property owner to the south, and amended its permit to mine a 

little over a half-acre (100 feet by 250 feet) to the south, onto Pengra's property. APP 17 i-J 

37; R5 261-76, 741-45. The mining permit application was filed with the Meade County 

Register of Deeds on June 27, 1989. Id. ,i 38; R5 261-78. 

Prior to the 1990 annual report approximately fifteen acres in the northern portion 

of the property were graded and seeded. APP 17 i-J 40; R5 279-80. That area included the 

two old mining areas previously graded and contoured. APP 18 ,i 41; R5 279-80. 

The final mine license inspection report listed the total acres mined by the Cement 

Plant at sixteen acres (which should have been sixteen and a half acres, to account for the 

half acre of the Pengra property), with sixteen (which should have been sixteen and a half) 

acres reclaimed from actual mined area. APP 18 ,i 47; R5 282-83. The 1992 report noted 

that hay was cut off the site last year/summer. APP 18-19 ,i 48; R5 283. 1 There is no 

evidence - and Appellants' experts agree - that the Cement Plant mined or reclaimed 

outside of the permit area. APP 19 ,i 50; R5 186, 194 lines 21-23. There is no evidence -

and Appellants' experts agree - that the Cement Plant performed underground mining. 

R5 186, 204 lines 1-16. 

c. Cement Plant's sale to Fuss 

The Cement Plant was released from its permit obligations on January 20, 1993. 

APP 19 ,i 51; R5 285. The property was appraised on March 2, 1993. Id. ,i 52; see RS 

1 The fifteen acres graded and seeded in the northern portion of the area was not 
included in the report because it was not related to mining activities. APP 19 ,i 49; R5 
282-84. 
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286-322. The appraiser concluded that any type ofresidential subdivision was foreclosed 

on the property due to lack of utility service availability. Id. ,r 55; RS 300. The appraiser 

provided: 

Buckingham Wood Products stated that the Northdale development was not 
profitable, and no expansion plans of the subdivision are being considered. 
Also, the lack of utilities would negate the financial feasibility of any intense 
development. In summary, financial feasibility is limited to a residential 
ranchette; the previous use prior to the sale of the subject to the State Cement 
Plant for gypsum extraction. No other feasible use is noted. 

Id. ,r 56; RS 301. The "ranchette" was the preexisting Stensaas house and outbuildings 

along with the remainder of the property. Id. 

The Cement Plant solicited public bids for the sale of the property due on April 15, 

1994. APP 20 ,r 57; RS 323. The public notice described the property, stated bids should 

be submitted to the Cement Plant, and if anyone had questions about the property they 

should contact Vince Street or Steve Zellmer at the Cement Plant. Id. ,r 58. 

Raymond Fuss submitted the winning sealed bid for the property for $92,154. APP 

20 ,r 59; RS 330-32; compare RS 218-19. He purchased the property for his son, Larry 

Fuss. Id. ,r 60; RS 333,334 lines 15-24. Larry Fuss moved his family into the Stensaas 

house in 1998. Id. ,r 61; RS 333,338 lines 5-7. The first year Fuss owned the property, the 

property was hayed, as it had been when the Cement Plant owned the property. Id. ,r 62; 

RS 333, 335 lines 18-25, 336 lines 1-9. In subsequent years, until around 2000, Fuss 

leased the land for horses to pasture. Id. ,r 63; RS 333, 337 lines 1-12. 

Fuss had no intention of developing the property when the property was 

purchased. APP 20 ,r 64; RS 333, 339 lines 21-25, 340 lines 1-4. Fuss knew that the 

Cement Plant had mined the property on the surface, and he was fully aware of the 

existing underground mine. APP 21 ,r 68; RS 333, 347 lines 2-10. He was aware that 
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children used to play in the underground mine, and he was also aware that the Stensaases 

had used the underground mine as a dump, disposing of old cars and trash. Id. ,r 69 70; RS 

333, 347 lines 2-10, 405. 

d. Fuss meets Kuchenbecker 

Around 1999 or 2000, Keith Kuchenbecker approached Fuss about developing the 

property. APP 21 ,r 71; RS 333, 341 lines 7-10. The two started working together to 

construct a manufactured home park. Id. ,r 72; RS 333,341 lines 7-10, 344 lines 17-25. 

Fuss's purchase agreement selling the property to Kuchenbecker specifically outlined and 

disclosed the underground mine. Id. ,r 75; RS 398-406. It stated: 

12. CONDITION OF PROPERTY. KUCHENBECKER have 
thoroughly researched, examined and tested the property to their own 
satisfaction and know that there may be excessive rock, underground 
cavities, foundations, and junk underground. KUCHENBECKER accept the 
property in an "as is" condition with no guaranty by FUSS that the property 
is suitable for any development contemplated by KUCHENBECKER. 

RS 405. 

On July 13, 2000, Kuchenbecker submitted a packet to the Planning Commission 

entitled "Hideaway Hills Manufactured Housing Community." APP 22 ,r 79; RS 357-97. 

The packet contained the following excerpt: 

In the 1980's the South Dakota Cement Plant mined the gypsum rock from 
the site. One can still identify spoil pile areas by abnormal terrain and 
exposed gypsum fragments. In the early 1900's an underground gyp mining 
operation took place on the NE comer of the property. Field boring operation 
may be required to identify any cavities that may be a safety hazard. 

Id. ,r 80; RS 361. 

At some point Kuchenbecker decided to build a stick-built housing development 

instead of a manufactured housing development because a member of the Planning 

Commission was more amenable to traditional development. APP 21 ,r 81; RS 408, 409, 
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lines 1-9. The County voted on August 19, 2002, to approve Phases 1, 2 and 3 of the 

development of the Hideaway Hills Subdivision. APP 23 ,i 85; RS 438. The County did 

not require field boring of the site. Id. 

e. Voids encountered dming development. 

Kuchenbecker commenced developing the property in 2002. APP 23 ,i 86; RS 463. 

Part of his development included leveling portions of the property. SUMF ,i 90; RS 333, 

345 lines 17-20, 351-54, 465. Kuchenbecker leveled a hill north of Pengra's property, 

moved the dirt to the middle of the development, and also blasted a section of the property 

in the same area. Id. ,i,i 91-92; RS 333, 345 lines 17-20, 471. 

On or about April of 2004, as Kuchenbecker was taking a scraper over the 

northeast portion of the property on what would become the street of East Daisy Drive, 

his scraper wheel fell into a void. APP 23 ,i 93; RS 408, 416 lines 15-25, 417 1-8. Upon 

inspection, he determined that the void was forty to fifty feet to the bottom and deep 

enough he had to repel into it. APP 24 ,i 94; RS 408, 418 lines 5-25, 419 lines 1-13. He 

did not walk the length of the hole and he could not estimate how far the hole went under 

the ground. Id. ,i 95. The solution to the hole was to fill the hole back in and compact the 

ground. Id. ,i 99; RS 408,423 lines 20-25, 424 lines 1-7. 

Kuchenbecker then had an engineering firm drill bore holes in the footprint of the 

houses that would be built on East Daisy Drive to determine whether they would be over 

any voids. APP 24 ,i 100; RS 408, 426 line 25, 427 lines 1-13, 428 lines 3-12, 492-502. 

The holes went twenty-five feet deep and did not encounter voids and Kuchenbecker 

continued developing the subdivision. Id. ,i 101. 
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Not long thereafter, Brandon Powles, who assisted Kuchenbecker with trenching 

utility lines (which were buried approximately six feet deep), encountered another void as 

he was digging utility trenches along East Daisy Drive. APP 25 ,i 106; RS 448, 456 lines 

11-21. This void was smaller than the other void and was estimated to be six feet deep. Id. 

,i 107. John Ogden, who assisted Kuchenbecker with developing the property, stated that 

he and Powles suggested excavating the site to see what they were dealing with. Id. 

According to Odgen, Kuchenbecker overruled them and told them to fill it, and then to 

encase the pipe with a steel casing. APP 26 ,i 11 O; RS 448, 456 lines 11-21, 467-4 70. 

The Hideaway Hills 1 Subdivision was completed around 2005. APP 26 ,i 116. It 

encompasses all of the property formerly owned by the Cement Plant, plus all of the 

former Lot C, which was Pengra's property. Id. ,i 117. 

f. Realtor and homebuilders cover up mining. 

Kuchenbecker contracted with realtor Ronald Sjodin on an exclusive listing basis 

for the sale of the lots in Hideaway Hills 1. APP 27 iJ 123; RS 537. As part of every 

purchase and sales agreement Kuchenbecker had Sjodin provide the following disclaimer, 

which was signed by both Kuchenbecker and the person purchasing the lot. It stated: 

The BUYERS acknowledge that they have been made aware that the 
property being purchased hereunder, along with the adjoining property, was 
once mined on the surface and underground for gypsum. The SELLER is 
unaware of the exact date that the underground mining ceased but believes 
it was sometime in the 1950's. The surface of the property was reclaimed to 
meet the requirements of the State of South Dakota after the surface mining 
operation was completed. The SELLER is not making any warranty, express 
or implied, concerning any sub-surface conditions that may exist on the 
property being purchased by the BUYER herein. It will be the BUYER's 
responsibility to remediate any subsurface conditions that exist on the 
property including, but not limited to, fissures or cavities that may be as a 
result of these mining operation. The BUYER has accepted the subsurface 
of the property in an "as is" condition, without any warranty by the SELLER. 
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APP 28 ,r 125; RS 543. 

Sjodin also represented every homebuilder in Hideaway Hills on the sale of the 

houses to the people who would be the first home purchasers. APP 28 ,r 126; RS 544-53. 

When asked why Kuchenbecker's disclosure was included with the sale from 

Kuchenbecker to the homebuilders, but not from the homebuilders to the homebuyers, 

Sjodin's response was that no disclosure was required because disclosures are required 

only for existing houses and not for new construction. Id. ,r 127; RS 555-56. Sjodin stated 

that he and the homebuilders made the decision not to pass on the disclosure to the 

homebuyers because he did not feel that prior mining on the property was a material 

defect (which would have required disclosure as part of his duties as a licensed realtor) on 

the lots he was selling. APP 28-29 ,r 128; RS 557-58. He also stated that if Kuchenbecker 

had directed him to pass on the disclosure to all future buyers, he would have walked 

away from the subdivision. Id. ,r 129. 

g. April 27, 2020, Sinkhole. 

The sinkhole that triggered the present lawsuit occurred on April 27, 2020. 

Petition for Class Action; APP 30 ,r 141. It formed on East Daisy Drive, in generally the 

same location as every other sinkhole that had formed previously. Id. ,r 142; RS 464-65, 

466, 469 lines 24-25, 470 line 1. For perspective, the permit 424 map previously shown 

above has been superimposed over an aerial view of the subdivision, 2 with the map of the 

underground mine also superimposed. 

2 The permit area outline is not exact, because the image used of the permit boundary 
was a drawing rather than an aerial photograph. See RS 258-59, 600 

12 



~ .,,, ... ~ C: ,,., 

i(o l: ~ ·~ <- o 
.. .._ ' I 

,.- ..n • ' p 
I • 

Below is a close up of the map of the underground mine over an aerial view of a portion 

of East Daisy Drive: 
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The present case was filed in November of 2020 and originally sought damages 

for various causes of action including: inverse condemnation, breach of express covenant, 

breach of duty of subsurface/subjacent support, and unjust enrichment/constructive trust. 

APP 31, 147. However, all counts except inverse condemnation were dismissed leaving 

inverse condemnation as the sole issue before the circuit court. Id. , 148. 

The parties filed cross motions for summary judgment. R4 3997 & RS 53. The 

circuit court granted summary judgment to the State based on the fact that Appellants' 

true cause of action was not inverse condemnation; but rather, a tort action for subjacent 

support. APP 3. 

Finally, many of Appellants' "facts" set forth to this Court are intermingled with 

demonstrable fallacies 3 and arguments as to what the State allegedly did wrong according 

to Appellants ' expert opinions. See generally Brief of Appellants, pp 8-21 (hereinafter 

"Appellants' Brief'). The vast majority of those opinions were contradicted by their 

experts' depositions while others were introduced after the experts' depositions and 

closing of discovery. See, e.g., APP 129-133 (enclosing an affidavit from expert dated 

June 24, 2024, three days prior to Appellants ' Motion for Summary Judgment and months 

after expert was deposed). For the sake of brevity, the State requests that this Court refer 

to the underlying summary judgment filings, particularly the State's Statement of 

3 One of numerous instances: Pages 10 through 11 of Appellants' Brief alleges that 
the "State's 'mine workings likely extend further to the east and south than are 
currently mapped."' It is undisputed that the State did not perform underground 
mining. Yet, Appellants continuously imply to this Court that the State conducted 
underground mining. Furthermore, the above example omits the fact that Appellants' 
experts stated that the underground mine could potentially extend to just four 
additional houses outside of the fourteen properties that were evacuated. APP 86. Yet, 
throughout Appellants' Brief, they intimate ( or expressly state) that all Appellants' 
houses are at risk of "falling into the abyss." See Appellants' Brief p. 38. 
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Undisputed Material Facts (APP 13-34), its response to Appellants' alleged facts (APP 

68-107), and its reply to Appellants' response to the State' s Statement of Undisputed 

Material Facts (R6 1066-80). 

STANDARD OF REVIEW 

A grant of summary judgment is proper if the pleadings, depositions, answers to 

interrogatories, and admissions on file, together with the affidavits, if any, show that there 

is no genuine issue as to any material fact and that the moving party is entitled to 

judgment as a matter of law. SDCL § 15-6-56( c ). 

"This Court determines whether summary judgment is proper by reviewing 

whether the moving party has "clearly demonstrate[ed] an absence of any genuine issue of 

material fact and an entitlement to judgment as a matter of law." Luther v. City of Winner, 

2004 S.D. 1, ,i 6, 674 N.W.2d 339, 343. "Any disputed fact is not material unless it would 

affect the outcome of the suit under the governing substantive law in that ' a reasonable 

[trier of fact] could return a verdict for the non-moving party." ' S.D. State Cement Plant 

Comm 'n v. Wausau Underwriters Ins. Co., 2000 S.D. 116, ,i 9, 616 N.W.2d 397, 400-01 

(quoting Weiss v. Van Norman, 1997 S.D. 40, ,i 11 n.2, 562 N.W.2d 113, 116). "All 

reasonable inferences drawn from the facts must be viewed in favor of the non-moving 

party." Tolle v. Lev, 2011 S.D. 65, iJ 11, 804 N.W.2d 440, 444. "Yet, the party challenging 

summary judgment must substantiate his allegations with sufficient probative evidence 

that would permit a finding in favor on more than mere speculation, conjecture, or 

fantasy." Id. 

"[O]n appeal this Court will affirm the circuit court's ruling granting a motion for 

summary judgment if any basis exists to support the ruling." Stern Oil Co. v. Brown, 2012 
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S.D. 56, iJ9, 817N.W.2d 395,399 (quoting Discover Bankv. Stanley, 2008 S.D. 111, ,i 

19, 757 N.W.2d 756, 762) (emphasis added). 

ARGUMENT AND AUTHORITIES 

I. THE CIRCUIT COURT CORRECTLY FOUND SOVEREIGN IMMUNITY 
SHIELDS THE ST ATE FROM SUIT IN THIS MATTER 

When determining whether a plaintiff is entitled to compensation under allegations 

of inverse condemnation, the first question a court must ask is whether the claim 

presented is actually inverse condemnation or if it is instead one of tort. 4 Nichols, 

Eminent Domain,§ 14.245[1], pp. 626-628. This rule is so engrained into American 

jurisprudence that it is specifically set forth in Nichols, Eminent Domain. Id. ("If the 

damage for which recovery is sought is the result of improper, unlawful or negligent 

construction recovery may not be had therefor in the [condemnation] proceeding; the 

owner is relegated in such case to a common-law action for damages"). 4 "The Due 

4See also St. Francis Drainage Dist. v. Austin, 296 S. W.2d 668, 671 (Ark. 1956) 
("When all is said and done, and regardless of what this cause of action may be 
called, it sounds in tort."); Tilton v. Reclamation Dist. No. 800, 48 Cal. Rptr. 3d 
366, 369-74 (Cal. Ct. App. 2006) ( concluding that "garden variety inadequate 
maintenance ... is not an adequate basis for an inverse condemnation claim"); 
Trinity Broad. of Denver, Inc. v. City of Westminster, 848 P.2d 916, 920-22 (Colo. 
1993) ("[I]nverse condemnation, as its name suggests, is the mirror-image of 
eminent domain. To invoke the power of eminent domain, a governmental or 
public instrumentality . . . must intend to use the property taken for a proper public 
purpose .... "); Johnson v. City of Atlanta, 161 S.E.2d 399, 400-01 (Ga. Ct. App. 
1968) ("From the facts set out in the petition no inference can be drawn that the 
damage to the plaintiff's house was done in order that it be used for a 'public 
purpose."'); Angelle v. State, 34 So. 2d 321, 323-27 (La. 1948) (stating that the 
"public purposes" requirement of the Louisiana Constitution cannot be met by 
mere proof of "negligent acts or omissions"); Electro-Jet Tool & Mfg. Co. v. City 
of Albuquerque, 845 P.2d 770, 774-80 (N.M. 1992) (stating that ''the owner must 
allege and prove at least the kind of deliberate taking of a calculated risk described 
above, so that the damage can meaningfully be said to have occurred 'for' (i.e., in 
order to accomplish) a public use"); Gearin v. M arion Cty., 223 P. 929, 933 (Or. 
1924) ("There was no intention upon the part of the county to subject the property 
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Process Clause is not violated by merely negligent conduct." Deshaney v. Winnebago Cty. 

Dep't of Soc. Servs., 489 U.S. 189,211 (1989). This is true even if the state's negligence 

results in the loss of life or property. New Holland Vill. Condo. v. DeStasoEnters., 139 F. 

Supp. 2d 499, 503 (S.D.N.Y. 2001). 

Nebraska's analysis differentiating inverse condemnation from tort is helpful in 

explaining the issue in this case. In Henderson v. City of Columbus, the Nebraska 

Supreme Court was faced with a claim where a landowner sued a city for a sewer drain 

clogging and depositing sewage in the landowner's basement. Henderson v. City of 

Columbus, 827 N. W.2d 486, 489 (Neb. 2013). Like South Dakota's Constitution, 

Nebraska's constitutional provision provides that private property may not be "damaged" 

for public use without just compensation. See N eh. Const. Art. 1, § 21. The Court ruled 

the "threshold issue" in an inverse condemnation case is to determine whether the 

property was ''taken or damaged as the result of the exercise of the governmental entity's 

exercise of its power of eminent domain; that is, was the taking or damaging for 'public 

use"' and "not whether the actions of the governmental entity were the proximate cause of 

the plaintiff's damages." Id. at 492. The court stated"[ o ]nly after it has been established 

or any part thereof to a public use .... "); City of San Antonio v. Pollock, 284 
S.W.3d 809, 820-21 (Tex. 2009) ( "An accidental destruction of property does not 
benefit the public. The public-use limitation 'is the factor which distinguishes a 
negligence action from one under the constitution for destruction. "'); Drake v. 
Vill. of Lima, 530 F. Supp. 3d 285,292 (W.D.N.Y. 2021) ("Here, Plaintiffs' 
takings claim is premised on the Defendants' alleged negligence in maintaining 
and operating the Sewer Line, resulting in a clog and associated backflow. 
However, this is precisely the type of government inaction that has been found 
insufficient to support a takings claim. "); Sanguinetti v. United States, 264 U.S. 
146, 150 (1924) (holding tortious conduct does not amount to taking); Keokuk & 
Hamilton Bridge Company v. United States, 260 U.S. 125, 127 (1922) 
(same); Hughes v. United States, 230 U.S. 24, 35 (1913) (same). 
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that a compensable taking or damage has occurred should consideration be given to 

what damages were proximately caused by the taking or damaging for public use." Id. 

The Nebraska Court held, regardless of whether the government actions 

proximately caused the landowner's damages, the actions did not occur as a taking or 

damaging for public use. Id. In coming to its conclusion, the Court found that 

"[a]ccidental, unintended injuries inflicted by governmental actors are treated as 

torts, not takings." Id. at 493 ( quoting Milwaukee, St. Paul and Pacific, 799 F.2d 317, 

325-26 (7th Cir. 1986)). 

The Wyoming Supreme Court, in Chavez v. City of Laramie, analyzed a similar 

cause of action brought under inverse condemnation when a person's property was 

damaged when officials constructing a new roadway accidentally struck a pipe which 

flooded the plaintiff's property. 389 P.2d 23 (Wyo. 1964). The Court in finding the action 

to be that of negligence versus inverse condemnation rationalized as follows: 

If we permitted the theory of Appellants to prevail in this case, we would 
subject the state and city to actions for damages in all cases involving 
injuries to or destruction of private property resulting from the torts of their 
agents, when acting in an official capacity. This would effectually repeal the 
universal rule that a state exercising governmental functions cannot be made 
to respond in damages for tort and is not liable for the torts of its officers or 
agents in the discharge of their official duties, unless it has voluntarily 
assumed such liability and consented to be liable. 

Chavez, 389 P.2d at 24-25. 

South Dakota too requires that "[p]rivate property shall not be taken for public 

use, or damaged, without just compensation .... " S.D. Const. Art. 6, § 13 ( emphasis 

added). In this case, the Cement Plant's commercial operation does not constitute a public 

use, under the law. See infra Part II.D. Additionally, the alleged injury occurred when the 
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Cement Plant mined its own land - as opposed to private property; a right which it had 

procured by the purchase of the property. See infra Part 11.B. 

The Honorable Judge Eric Strawn appropriately found that Appellants' allegations 

sounded in tort and dismissed Appellants' case based on sovereign immunity. 5 

Appellants argue that Judge Strawn was incorrect because he relied on the dissent in Long 

v. State. Appellants ' Brief, p. 24. However, Judge Strawn, in citing the dissent, did so 

because he correctly found the facts in Long to be distinguishable from the present case. 

SeeAPPl0-11. 

The defendants in Long appealed their denial of summary judgment at the initial 

stages of the case when the plaintiffs were still alleging tort claims against the State. 

Brief of Appellant, Long v. State, 2015 WL 13653037, at* 1 & *8 ("Appellees' initial 

theory of recovery was based on their negligence, trespass, and inverse condemnation 

claims."). The defendants argued that the claims arose out of claims excluded under the 

State's risk-sharing pool pursuant to SDCL § 21-32A-2. See Long v. State, 2017 S.D. 79, 

,r 16, n. 2, 904 N. W.2d 502, 508. The defendants in Long did not argue that the Appellants 

could not satisfy the elements of inverse condemnation, because they were disguising 

their tort claims as inverse condemnation to circumvent sovereign immunity. 

In fact, the majority in Long acknowledged the validity of the dissent 's statement 

of the law (but found it distinguishable) that if an inverse condemnation claim is actually 

5 The South Dakota Constitution, Article III, section 27 proclaims: "The Legislature shall 
direct by law in what manner and in what courts suits may be brought against the state." 
Unless the legislature specifically authorizes suit against the State, sovereign immunity 
exists. White Eagle Oil & Refining Co. v. Gunderson, 205 N. W. 614 (S .D. 1925). "An 
express waiver of sovereign immunity is required." Adrian v. Vonk, 2011 S.D. 84, ,r 12, 
807 N.W.2d 119, 123 (citations omitted) (emphasis in original). 
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a tort, it should be dismissed. Compare Long, 2017 S.D. 79, ,r,r 19-20, 904 N.W.2d at 508 

with id., ,r 66, 904 N.W.2d at 524. While it is accurate that South Dakota' s Constitution, 

Article VI, § 13, essentially abrogates matters which are truly inverse condemnation, the 

present case is far from a viable inverse condemnation case, for reasons which will be 

discussed in the remainder of this brief. See infra Part II. Here the State and the circuit 

court are not proclaiming that an inverse condemnation action is barred by sovereign 

immunity; rather they assert that Appellants are not actually setting forth an inverse 

condemnation action. 

The proposition that unintended actions not taken pursuant to a public use on the 

State 's own property do not constitute viable inverse condemnation actions is also in line 

with South Dakota cases that have successfully found government entities liable for 

inverse condemnation. Those cases involved situations where the government utilized 

property for a public project (usually a road) and caused damage to adjacent property 

owners as a result of the public project. 

In Rupert, for instance, this Court upheld damages incidental to the city ' s 

intentional application of de-icer onto public streets which drained onto someone's 

property damaging their trees. Rupert v. City of Rapid City, 2013 S.D. 13, ,r 17, 827 

N.W.2d 55, 63. The damaging of private property for public use in that case was 

incidental to maintaining the public street. 

In Long, this Court found a taking incidental to a public project (a public highway) 

whereby the State installed culverts that it knew could only withstand certain types of rain 

events, which led to damage to adjacent landowners resulting from flooding caused by the 

insufficient culverts. Long, 2017 S.D. 79, ,r 33, 904 N.W.2d at 515. 
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Indeed, Appellants' page-and-a-half footnote listing out-of-state lateral support 

cases, also supports the proposition that inverse condemnation may be sought when 

adjacent landowners are damaged because of public projects (though there is a split of 

authority on that proposition as well [see supra note 5]). See Appellants ' Brief, pp. 43-45. 

Appellants cite Rupert to suggest that an action can be both tort and taking at the 

same time. Appellants' Brief, p. 27-28. However, this Court's rationale for permitting the 

inverse condemnation in Rupert was because the plaintiffs had set forth a viable inverse 

condemnation claim, and sovereign immunity barred the two torts alleged in that case. See 

Rupert, 2013 S.D. 13, ,r 43, 827 N.W.2d at 71 ("An individual's right to bring an inverse 

condemnation action stems from Article VI, § 13 of the South Dakota Constitution 

because Article VI, § 13 essentially abrogates sovereign immunity .... No such similar 

abrogation is found for the torts of negligence and trespass."). In other words, Rupert 

affirmed that negligence and trespass are barred by sovereign immunity. Id. It does not 

stand for the proposition, as Appellants suggest, that if a cause of action is really a tort, 

but a public entity is the alleged tortfeasor, that someone can simply refer to a cause of 

action as inverse condemnation to work around sovereign immunity. The opposite is true. 

See 4 Nichols, Eminent Domain,§ 14.245[1], pp. 626-628. In this case sovereign 

immunity bars Appellants' true cause of action. 6 

6 Appellants also improperly claim that when inverse condemnation cannot succeed 
that the Court has "sustained tort claims." See Appellants' Brief, p. 30. However, the 
cases cited do not speak to that proposition. In Krsnak v. Brant Lake Sanitary Dist. , 
the Court also dismissed the plaintiff's nuisance cause of action because it did not fall 
under the statute's sovereign immunity waiver. 2018 S.D. 85, ,r 33, 921 N.W.2d 698, 
70 5. In Hyde v. Minnesota, D. & P. Railroad Co., sovereign immunity would not 
apply in the first place because the suit was against a railroad and not the government. 
29 S.D. 220, 136 N.W. 92, 96 (1912), overruled byKrierv. Dell Rapids Twp., 2006 
S.D. 10, 709 N.W.2d 841. 
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A good example of the negative precedent that could be set by allowing 

Appellants' theories to proceed comes from Adrian v. Vonk. 2011 S.D. 84, ~ 2, 807 

N.W.2d at 120. In Adrian, a group ofranchers sued the State of South Dakota for 

nuisance and trespass over prairie dogs coming from adjacent public lands onto the 

ranchers' property. Id. The Honorable Justice Janine Kem, then a circuit court judge, 

rightfully concluded that the ranchers' cause of action was barred by sovereign immunity. 

Id.,~ 6, 807 N.W.2d at 121. This Court affirmed. Id.,~ 17, 807 N.W.2d at 125. Taking 

Appellants' argument in this case, and applying it to Adrian, all the plaintiffs would have 

had to do was allege a taking through inverse condemnation and they would escape the 

sovereign immunity conclusion that was rightfully applied. 7 

A plaintiff simply cannot take a tort case and call it inverse condemnation to 

defeat sovereign immunity. Doing so would open the State and other government entities' 

coffers to innumerable causes of action which have traditionally been barred and 

7 Another example of what Appellants would have this Court believe is settled 
precedent but demonstrates a cautionary tale of what could be found to be a viable 
claim if this Court were to permit Appellants to move forward, is the Cody v. Leapley 
case. Codyv. Leapley, 476 N .W2d 257 (S.D. 1991). There, the Court found a factual 
issue due to the abysmal record before it as to whether sexually explicit materials 
claimed to be property by a convicted murderer in prison were the personal property 
of the inmate. Id at 258-61. While in dicta the Court found there "may" be a 
Constitutional question under the "adverse claims to real or personal property" as 
implemented in statute, it by no means speaks for the proposition that an inmate will 
succeed in an inverse condemnation action against the State for the return of or 
damages to sexually explicit materials confiscated by the prison. See id at 260. As 
such, Appellants' characterization that Cody held "that a warden's seizure of non­
contraband from prisoners would constitute a taking even though the seizure did not 
benefit the public and the public had no right to use the contraband" is a flagrant 
mischaracterization of what the case actually says. Compare Appellant's Brief, pp. 
35-36 with generally Cody, 476 N.W2d 257. 
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undermine the entire purpose of sovereign immunity. Accordingly, this Court should 

affirm the circuit court's dismissal of this case. 

II. APPELLANTS CANNOT DEMONSTRATE A VIABLE INVERSE 
CONDEMNATION CASE, GENERALLY 

A. Inverse condemnation overview 

Judge Strawn' s proper dismissal of this case based on sovereign immunity is 

further buttressed by the fact that Appellants cannot set forth a viable inverse 

condemnation cause of action. 

Inverse condemnation actions arise from South Dakota's Constitution, Article VI, 

§ 13, which states "[p ]rivate property shall not be taken for public use, or damaged, 

without just compensation .... " The intent of the clause is to "ensure that individuals are 

not unfairly burdened by disproportionately bearing the cost of projects intended to 

benefit the public generally." Rupert, 2013 S.D. 13, ,r 9, 827 N.W.2d at 61 (quoting Hall 

v. State ex rel. S.D. Dep 't ofTransp., 2011 S.D. 70, ,r 37, 806 N.W.2d 217, 230). " [A]n 

action by a landowner for inverse condemnation is maintainable where a governmental 

entity causes an invasion of the land by 'water, earth, sand, or other matter or artificial 

structures placed upon it, so as effectively to destroy or impairs its usefulness[.]" Id., ,r 10, 

827N.W.2dat61 (quotingSearlev. City of Lead, 73 N.W. 101,103 (S.D. 1897)). 

To prove inverse condemnation, Appellants must prove: (1) State action pursuant 

to its eminent domain powers for a public use; (2) that the State action proximately caused 

the damage suffered by Appellants' properties; and (3) the invasion of Appellants' 

properties effectually destroyed or impaired the properties' usefulness. Schliem v. State ex 

rel. Dep 't ofTransp., 2016 S.D. 90, ,r 13, 888 N.W.2d 217,224; Smith v. Charles Mix 
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County, 182 N.W.2d 223, 224 (S.D. 1970); Krier, 2006 S.D. 10, ,r 29, 709 N.W.2d at 847-

48. 

The viability of a takings claim is dependent upon "situation-specific factual 

inquiries." Rupert, 2013 S.D. 13, ,r 10, 827 N.W.2d at 61. There is "no magic formula 

[that] enables a court to judge, in every case, whether a given government interference 

with property is a taking." Id. However, the question as to whether a compensable taking 

or damaging of private property occurred is a question of law for the Court to decide. Id. ,r 

29, 827 N. W.2d at 61. "[T]he landowners must establish that the government's action was 

a legal cause of the invasion which led to the damage." Long, 2017 S.D. 79, ,r 23, 904 

N.W.2d at 511. 

B. Appellants can demonstrate no legal injury because the Cement Plant 
previously acquired the right to damage the property. 

Appellants argue that the Cement Plant's mining and reclamation activities left the 

property unsuitable for development, and therefore, Appellants are entitled to 

compensation. However, "a landowner is not entitled to compensation under Article VI 

simply because he has suffered some loss or his property has been devalued as a result of 

state action." Schliem, 2016 S.D. 90, ,r 14, 888 N.W.2d at 224. 

It is well-settled under the law of eminent domain in South Dakota that "the word 

damaged, as used in the South Dakota Constitution, contemplates only legal injury." 

Schliem, 2016 S.D. 90, ,r 14, 888 N.W.2d at 225 (emphasis in the original). Legal injury 

does not exist when an alleged loss falls within the scope of a right previously acquired by 

the State. See State ex rel. Dep 't ofTransp. v. JB Enters., Inc., 2016 S.D. 89, ,r 27 n.4, 889 

N.W.2d 131, 138 (citing Nichols on Eminent Domain § 16.01[1]); Kirby v. Citizens ' Tel. 

Co. of Sioux Falls, 97 N.W. 3, 4 (S.D. 1903); Hannaher v. St. Paul, Minneapolis & Man. 
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Ry. Co., 37 N.W. 717, 721-22 (S.D. 1888)); see also Long, 2017 S.D. 79, iJ 19, 904 

N.W.2d at 509 (acknowledging rule but finding case to be distinguishable). 

In H annaher, the plaintiff filed a tort claim against a railroad company alleging 

that the construction of an embankment, ditches, and culverts, necessary to construct the 

railroad track, cast flood waters upon plaintiff's lands and crops. 37 N.W. at 717-18. The 

railroad company had obtained the right to construct a railroad across the land of the 

plaintiff. Id. The Court determined that when the railroad purchased the right to construct 

the track on plaintiff's property, ''the compensation made [wa]s understood to cover all 

the damages naturally arising, and reasonably expected to flow, from the proper 

construction and maintenance of the [railroad]." Id. at 721. 

The majority opinion in the Long case found Hannaher to be distinguishable from 

the facts presented in it because there was no evidence of compensation ever being made 

to the plaintiffs or their predecessors, but in this case the facts align well. See Long, 2017 

S.D. 79, ,i,i 18-19, 904 N.W.2d at 509-10. Here, Appellants' predecessors in interest 

(Stensaases) were compensated for the property mined by the Cement Plant when the 

Cement Plant purchased the property for $140,000. Compare this case with Long, 2017 

S.D. 79, ,i,i 18-19, 904 N.W.2d at 509-10. Reclaiming the land to pastureland and then 

selling the property for less than what it purchased the property for was certainly within 

the scope of the right previously acquired by the Cement Plant when it mined the 

property. Id. As stated by the dissent in Long but highly applicable to the present case, 

"[i]t follows, as a necessary corollary, that, if the injury complained of was a natural and 

probable result of the construction of the railroad along the right of way granted by 
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Appellants, it was compensated for in the consideration of the grant, and an action cannot 

be maintained therefor." Id.,~ 68, 904 N. W.2d at 525 (emphasis in the original). 

One of Appellants' arguments for liability is that the Cement Plant, when it 

reclaimed to pastureland, failed to remove "pulverized gypsum" and instead intermixed it 

with overburden used for grading and contouring. APP 32 ~ 160; RS 186, 190 lines 1-15. 

This alleged failure supposedly caused the "pulverized gypsum" to invade the land at 

various depths in the soil which would lead to dissolution if water were to saturate it. Id. 

The flaw with Appellants' contention, however, is that the alleged invasion of 

"other matter" caused by Cement Plant (though gypsum had been present on the property 

for millennia before the Cement Plant reduced the amount of gypsum on the property) 

occurred when the State owned the land. Compare RS 218-30 with RS 690. The general 

principle that a government cannot perform a taking of its own land is such a basic 

proposition it can be found in the language of the Constitution without the need for 

additional citation. See S.D. Const. Art. 6, § 13. ("Private prop erty shall not be taken for 

public use, or damaged, without just compensation .... ") ( emphasis added). 

In other words, the Cement Plant mined its own property and reclaimed it for 

pastureland, but it previously acquired the right to reclaim it to pastureland and leave 

whatever materials it wanted on the land. Thereafter, any alleged failure to disclose or 

failure to prevent development was not an act ion causing "water, earth, sand, or other 

matter" to be placed upon the land of another. See Rupert, 2013 S.D. 13, ~ 10, 827 

N.W.2d at 61. 

No action is maintainable by the Appellants because the State previously acquired 

the right to mine and reclaim the properties that are now at issue in this cause of action. 
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Legal injury does not exist for Appellants and, therefore, this Court should uphold the 

circuit court's dismissal of this cause of action. 

C. Appellants are subsequent purchasers who lack standing. 

"[I]t is a general rule of the law of eminent domain that any award goes to the 

owner at the time of the taking, and that the right to compensation is not passed to a 

subsequent purchaser." Johns v. Black Hills Power, Inc., 2006 S.D. 85, ,i 12, 722 N.W.2d 

554, 558 (quoting Palazzolo v. Rhode Island, 533 U.S. 606,628 (2001). The subsequent 

purchaser rule prohibits landowners from suing for property damage caused by 

governmental conduct that occurred prior to their ownership. Maslonka v. Pub. Util. Dist. 

No. 1 of Pend Oreille Cty., 533 P.3d 400,406 (Wash. 2023) (citing 30 C.J.S. Eminent 

Domain§ 390, at 461 (1965)); § 383, at 757 (1992) ('"[W]here property is taken or 

injured under the exercise of the power of eminent domain, the owner thereof at the time 

of the taking or injury is the proper person to initiate proceedings or sue 

therefor."'). "Because the right to damages for an injury to property is a personal 

right belonging to the property owner, the right does not pass to a subsequent 

purchaser unless expressly conveyed." Id. (citing Palazzolo, 533 U.S. at 628) ("[I]t is a 

general rule of the law of eminent domain that any award goes to the owner at the time of 

the taking, and that the right to compensation is not passed to a subsequent purchaser."). 

Here, the Cement Plant surface mined its own property between 1986 and 1991 

before selling it in 1994 for almost $50,000 less than it purchased the property. APP 16-

19 ,i,i 27-51; compare RS 330-32 (Fuss sealed bid for $92,154) with RS 218-30 (State 

contract for deed for $140,000). Assuming without agreeing that mining the property it 

owned constituted a taking for a public purpose, that taking would have occurred when 
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the Cement Plant was owner of the property. See supra Part II.B. Everyone else in the 

chain of titles are subsequent purchasers. 

Appellants may allege that they are not subsequent purchasers by arguing a taking 

allegedly occurs when it is discovered, and if so, they may likely cite Palazzolo v. Rhode 

Island as they did in underlying briefing, for that proposition. See R6 532; see also 

Palazzolo, 533 U.S. at 607 ("once it becomes clear that the permissible uses of the 

property are known to a reasonable degree of certainty, a takings claim is likely to have 

ripened."). However, it was known to the initial purchasers (Fuss, Kuchenbecker, and the 

homebuilders) ''with a reasonable degree of certainty," either at the time they purchased it 

or while they owned it, that the property had an underground mine on it and had been 

surface mined with reclamation for grazing only. APP 21, 22, 28 ,i,i 75, 80, 125; RS 357, 

361,398, 405, 543 (all of which were undisputed by Appellants). 

The presence of the underground mine was further substantiated to Kuchenbecker 

when he fell into a fifty-foot cavern of which he could not see the end and then just threw 

some dirt into it. APP 23-24 ,i,i 93-95 (undisputed by Appellants). Kuchenbecker, in tum, 

disclosed the underground mine and surface mining to all homebuilders. APP 28 ,i 125; 

RS 543 (undisputed by Appellants). It was realtor, Sjodin, and the homebuilders who 

purposefully failed to disclose the mining to the first homebuyers after that so they could 

sell the homes to unsuspecting homebuyers. APP 28-29 ,i,i 126-129 (undisputed by 

Appellants). 

Even under their own theories, Appellants cannot cite to any authority 

demonstrating how a cause of action for inverse condemnation, which ripened and 

became reasonably certain to the prior property owners in Appellants' chain of title, can 
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somehow be revived against the State because those prior owners - who possessed 

notice -purposefully covered up the existence of the alleged taking to make more 

money off of land that should never have been developed in the first place. 

The circuit court's dismissal of the State should be affirmed. 

D. The Cement Plant's mining of the property does not constitute "public 
use" under the Constitution. 

South Dakota cases have only permitted recovery for damage or devaluation to 

private property when the government 's actions with respect to the property have been 

undertaken for public use. See generally, e.g., Schliem, 2016 S.D. 90, 888 N.W.2d 

217; Rupert, 2013 S.D. 13, 827 N.W.2d 55; Krier, 2006 S.D. 10, 709 N.W.2d 841. A 

plain reading of the South Dakota Supreme Court's precedents requires this approach. 

The South Dakota Supreme Court defined "public use" over a century ago in 

Illinois Central Railroad Co. v. E. Sioux Falls Quarry Co. 144 N.W. 724, 728 (S.D. 

1913). The definition requires that there be a "use or right of use on the part of the public 

or some limited portion of it[.]" Id.; see also Benson v. State, 2006 S.D. 8, ,i,i 42, 88, 710 

N.W.2d 131, 146, 163 (denying argument of taking after statute permitted retrieval on 

private property of animals shot within public right of way, stating " [u]nder the 'use by 

the public' doctrine as set forth in Illinois Central, we would have to decide whether the 

public now has purchased and enjoys the right to enter and hunt in the affected realty, not 

just shoot over it."). The rationale from Illinois Central is applicable in the present case: 

[W[hile the legislature may determine that railroads, irrigation systems, 
mills, schools, etc., are public benefactors and even public necessities, and 
that their establishment will promote the general welfare; while it may 
determine that the exercise of the power of eminent domain is a proper 
agency through which such benefits and necessities may be secured; while 
it may determine the conditions under which such agency may be employed­
-yet the fact that the Legislature has enacted legislation covering all these 
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matters in no manner determines that any particular railroad, irrigation 
system, mill, or school if established, would in fact be one that would be 
established for "public use." A railroad through a densely populated district, 
if constructed for the use of its owners, and over which the state had no 
control, and to the use of which its people had no rights, would not be one 
constructed for public use; while a railroad built ahead of the settler crossing 
mile after mile of uninhabited country, would be constructed for public use, 
if the people had the right to go out upon this uninhabited tract and demand 
of right the uses and benefits to be derived from the railroad. 

Thus we find that the matter that is controlling with the courts 1s not 
the necessity of the use, not even the fact of use, but the right to use. 

Id. at 728-29 ( emphasis in the original). 

Recently, this Court further tapered its definition of "public use" when it denied 

"compensation when the state action complained of is labeled a manifestation of the 

police power[.]" Schliem, 2016 S.D. 90, ,r 14 n.11, 888 N.W.2d at 225 n.11. In Hammen v. 

Hamlin County, this Court cited with approval the Oklahoma Supreme Courts' 

interpretation of their identical statutory provisions as follows: '"[T]he [taking] provision 

taken in its full context, clearly relates to condemnation proceedings, where real property 

is actually taken and used for a public project. ... [T]he addition of the 'or damaged' 

language to the taking provision merely expanded the circumstance when a private owner 

may recover' for damage to adjacent property when a government action involves a 

public use or public work." 2021 S.D. 7, ,r 25,955 N.W.2d 336,346 (quoting Sullivant v. 

City of Oklahoma City, 940 P.2d 220,222 (Okla. 1997)). The Hamen Court stated: 

"Courts which have denied compensation under similar eminent domain provisions of 

their state constitutions have properly applied the framework established by their 

constitution that a taking or damage claim arises from a public use function .... " Id., ,r 

30, 955 N.W.2d at 348 (quotations omitted). 
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Appellants cite to Eakin v. South Dakota State Cement Comm 'n, essentially 

arguing that because South Dakota's Constitution which states that the manufacture, 

distribution, and sale of cement is a work of "public necessity and importance" means the 

Cement Plant's mining of gypsum for its commercial sale is a "public use." Appellants' 

Brief, p. 37; see also 183 N.W. 651,651 (S.D. 1921). However, as explained in the 

preceding paragraphs, the definition of "public use" is a term of art that is different from 

the standard enabling recitations set forth in constitutional and statutory language giving 

certain entities the power of eminent domain. Compare S.D. Const. Art. 13 § 10 with in 

Illinois Central Railroad Co., 144 N.W. at 728; see also SD Const Art. 29, § 1 (elevators 

and warehouses for marketing of agricultural products); SDCL § 49-16A-75.2 (railroads); 

SDCL § 21-35-1.1 & -10.1 (utility lines). While the manufacture of cement (like the 

hunting and retrieving of animals, railroads, and the marketing of agricultural products) in 

South Dakota, is deemed a public necessity and importance, that does not make it a 

"public use" for inverse condemnation purposes. 

By South Dakota's century-old definition, the property in question was not used 

for the public nor did the Cement Plant provide access to the public when it mined the 

property for gypsum. See Illinois Central, 144 N.W. at 728. Instead, the Cement Plant was 

engaged in commercial mining operations. Indeed, the United States Supreme Court has 

already determined that the operations of the Cement Plant were a commercial use as a 

market participant, 8 rather than being a public use, when it exempted operations of the 

8 Appellants did not argue that sovereign immunity is waived for Cement Plant 
operations, generally, and therefore have waived that argument. Regardless, should this 
Court question the applicability of the Arcon Construction Company, Inc. v. South Dakota 
Cement Plant and L.R. Foy Construction Company, Inc. v. South Dakota State Cement 
Plant Commission cases, the two cases are materially distinguishable to the present case. 
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Cement Plant from Dormant Commerce Clause requirements. See Reeves, Inc. v. Stake, 

447 U.S. 429, 446 (1980). 

Furthermore, taking Appellants' additional argument - strict liability for alleged 

failure to maintain the subsurface after it sold the property - maintaining the subsurface 

of the property includes no public use whatsoever. The public has no ability to transverse 

the properties of others by virtue of a State mineral rights reservation. The State in 

maintaining the subsurface, if it were required, would do so for no public benefit at all. In 

fact, the tax dollars that would be required to supposedly fix the subsurface, as Appellants 

have continuously pointed out, would allegedly require that the State: (1) remove all 

homes on the property; (2) dig out the offending gypsum; and (3) replace it with 

appropriate fill material. See APP 332. This would exceed the value of the homes on the 

property (see Rl 328; R6 1254), and since Appellees have stated the value of the homes is 

over $60 million (see R6 1254, lines 9-11), such maintenance would constitute a public 

detriment for the benefit of a small group of people who were bamboozled - by those in 

See 349 N.W.2d 407 (S.D. 1984); 399 N.W.2d 340, 347 (S.D. 1987). Neither the Cement 
Plant ' s mining activities nor its effects on the property thereafter are subject to the 
Uniform Commercial Code. Additionally, this Court recently confirmed that " [t]he State's 
sovereign immunity applies to all of its functions unless waived, including commercial 
activities." LP6 Claimants, LLC v. S. Dakota Dep 't of Tourism & State Dev., 2020 S.D. 
38, ~ 22,945 N.W.2d 911, 917-18. In fact, state sovereign immunity pertaining to 
property use has been affirmed by Catron Land Co. v. Kane, 304 N.W.2d 123, 124 (S.D. 
1981). 

Furthermore, this Court has all but invited a request to overrule L.R. Foy and 
A rcon. See LP6 Claimants, LLC, 2020 S.D. 38, ~ 22, n. 9, 945 N.W.2d at 917-18 ("We 
note that those cases were decided in 1984 and 1987 and have not been followed for their 
holdings that adoption of the U.C.C. is an express waiver. Thus, we leave for another day 
the issue of whether when the Legislature passes a comprehensive uniform code, it 
complies with the constitutional standard that a waiver must be expressly stated by the 
Legislature and cannot be implied by this Court."). Appellees would invite and 
respectfully request this Court to overrule them. 
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their chain of title with actual knowledge - into purchasing properties on top of an 

abandoned gypsum mine. 

This case is similar to a police power-type damage to property in that while 

actions subject to the police power are clearly public benefits (such as in the Hamen case, 

a police chase to apprehend a fleeing suspect), the damaged property was not damaged for 

a public project or use. See Hamen, 2021 S.D. 7, ,i 25, 955 N.W.2d at 346. The Cement 

Plant's surface mining of the property it owned was for commercial use as a market 

participant; it was not for a public project or use. 

Appellants are unable to demonstrate public use and, therefore, are unable to 

establish another necessary element of inverse condemnation. This Court should affirm 

the circuit court's dismissal of this case. 

E. Appellants cannot demonstrate that the Cement Plant's mining was 
the proximate cause of their alleged injuries. 

Inverse condemnation jurisprudence utilizes tort principles when determining 

causation. L ong, 2017 S.D. 79, ,i 61, 904 N.W.2d at 521 (Gilbertson, Cj., dissenting) 

( quoting 9 Nichols on Eminent Domain § G34.03 [1 ]). While normally causation is a 

question of fact for the jury, in an inverse condemnation case, the ultimate determination 

of whether the government's conduct constitutes a taking or damaging is a question of law 

for the court. Long, 2017 S.D. 79, ,i 23, 904 N.W.2d at 511 ("the landowners must 

establish that the government's action as the legal cause of the invasion which led to the 

damage."). "[F]or proximate cause to exist, the harm suffered must be found to be a 

foreseeable consequence of the act complained of." Id. , ,i 26, 904 N.W.2d at 512. "This 

does not mean, of course, that the precise events which occurred could, themselves, have 
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been foreseen as they actually occurred; only that the events were within the scope of 

foreseeable risk." Id. 

Proximate cause and foreseeability may also be defeated under an 

"intervening/superseding cause analysis [which] questions the extent of the obligation, or 

duty, of [an] original actor .... " Braun v. New Hope Township, 2002 S.D. 67, ,r 12, 646 

N.W.2d 737, 740. An original actor will be relieved ofliability when ''the natural and 

continuous sequence of causal connection between the ... conduct and the injury is 

interrupted by a new and independent cause." Id. ,r 10 (emphasis added). A superseding 

cause arises because an "intervening force prevents the original actor's antecedent 

[actions] from becoming a legal cause in bringing about the harm to another." Id. ,r 13, 

646 N.W.2d at 741 (emphasis added) (citing Restatement (Second) of Torts§ 441(2) 

(Am. Law Inst. 1965)). 

In Braun the Court observed: 

Prosser notes that in those situations, an original actor is sometimes "free to 
assume that when a third party becomes aware of the danger, and is in a 
position to deal with it, the third person will act reasonably. It is only where 
misconduct was to be anticipated, and taking the risk of it was unreasonable, 
that liability will be imposed for consequences to which such intervening 
acts contributed." [W. Page Keeton et al., Prosser & Keeton on the Law of 
Torts § 44 at 313 (5th ed 1984)]. If a third person ''fully discovers the 
danger, and then proceeds, in deliberate disregard of it . .. to inflict upon 
the plaintiff the danger which the third person has discovered" the 
responsibility is shifted to the third party. Id. § 44 at 318-19. 

2002 S.D. 67 at i!l9, 646 N.W.2d at 742 (emphasis added). 

The Long majority did not set aside the trial court's findings that the State knew or 

should have known, looking back, that the plaintiff's homes in the case could be flooded 

by inadequate culverts built to only withstand an eight-year flood event. See Long, 2017 

S.D. 79, ,r 33, 904 N.W.2d at 515. That finding was predicated upon the State being 
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aware, less than ten years before the damaging flood occurred, that the culverts could 

only withstand an eight-year flood event and doing nothing to rectify the issue. Id. 

This case is materially distinguishable from Long, however, because the Cement 

Plant can only be charged with foreseeing what it was aware of at the time, and at the time 

it was told that the area could not be developed because there was no utility access, and it 

was right next to a sewage lagoon. Compare Long, 2017 S.D. 79, ,r 33, 904 N.W.2d at 515 

("The State knew, or should have known, that obstruction of the Spring Creek Tributary, 

absent adequate drainage, would cause flooding.") with RS 297, 299-301 

( contemporaneously informing the Cement Plant "the lack of utility services would omit 

some forms of development, such as residential subdivision."). The Cement Plant had no 

ability to know that the property could be developed, let alone that it would be developed, 

and it was presented with facts that the property's only viable use was its prior use, which 

was for pastureland. Id. 

The State could not have known that: 

• The property would be developed into a residential subdivision when the 

property's appraisal stated further development was not feasible. R5 297, 299-301. 

• Meade County, despite knowing that the Cement Plant mined the property and that 

an underground mine existed on the property, would not require a feasibility study 

when it permitted the subdivision. See APP 23 ,r 85 R5 357, 361, 437-38. 

• Developer, Kuchenbecker - despite encountering multiple voids in the 

construction process - would forge ahead and continue to build houses over 

voids he described as being forty to fifty feet deep, of which he could not see the 
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end. See APP 25-26 ,r,r 102, 106, 116; R5 408, 418 lines 5-25, 419, 420 lines 1-11, 

425 lines 5-25; R5 448,456 lines 11-21. 

• Realtor, Sjodin, and the other homebuilders would purposefully fail to provide the 

disclosure to the homebuyers that prior mining activities occurred on the property. 

See APP 28-29 ,r,r 126-29; R5 554, 555 lines 14-25, 556 lines 1-16, 557 line 25, 

558 lines 1-16. 

Looking back now at everything that transpired between the Cement Plant surface mining 

its own property and today, the State and the Cement Plant cannot be saddled with the 

ability to foresee the parade of indifference in the fashion that third parties with full 

knowledge of the property's issues handled the development. 

The above actors and their omissions not only prevent foreseeability but also serve 

as intervening and superseding causes for Appellants' damages in this matter, because 

those third parties "discover[ed] the danger, and then proceed[ed], in deliberate disregard 

of it." See Braun, 2002 S.D. 67 at i!l9, 646 N.W.2d at 742. Therefore, the Appellants 

cannot establish causation, and this Court should affirm the circuit court's dismissal of 

this case. 

F. The statute of repose has expired. 

South Dakota applies the twenty-year statutory period under SDCL § 15-3-1 for an 

affected landowner to bring an inverse condemnation action. Sioux Falls v. Miller, 492 

N.W.2d 116, 120 (S.D. 1992) ("We have held, on more than one occasion, the right to 

compensation for the taking of land for public use is not subject to a six-year or ten-year 

statute of limitations but is barred only by adverse possession for the statutory period of 

twenty years."). Section 15-3-1 is statute of repose, versus limitations. "A statute 
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ofrepose bars all actions after a specified period of time has run from the occurrence of 

some event other than the occurrence of an injury that gives rise to a cause of action." 

Peterson v. Burns, 2001 S.D. 126, ,r 41, 635 N.W.2d 556, 570. The twenty-year period 

under SDCL § 15-3-1 is a statute of repose because the statute bars the bringing of an 

action based on the occurrence of an event and not on the date the cause of action 

accrued. See Hoven v. Banner Assocs., 2023 S.D. 33, ,r 24, 993 N.W.2d 562, 570. 

In this matter the date the sinkhole occurred has no impact on the cause of action. 

The applicable period began to run when the State of South Dakota transferred its 

property, while reserving mineral rights, to Raymond Fuss. See Boland v. City of Rapid 

City, 315 N.W.2d 496, 501 (S.D. 1982) (applying the twenty-year period regardless of the 

underlying tort claim). The State of South Dakota transferred its property to Raymond 

Fuss on June 17, 1994. RS 690. The present lawsuit was filed more than twenty-five years 

after the commencement of the statutory period ofrepose. 

Accordingly, this Court should affirm the circuit court's dismissal of this case. 

III. THE CIRCUIT COURT CORRECTLY DENIED APPELLANTS' 
SUMMARY JUDGMENT MOTION 

Appellants cannot demonstrate a valid claim for inverse condemnation for reasons 

previously explained. Despite this, Appellants are attempting to mangle two separate and 

distinct legal doctrines (lateral support and subjacent support) into a viable argument, by 

cherry-picking rules beneficial to them from each doctrine while ignoring the rules from 

both doctrines that damage their case. The fact of the matter is that lateral support 

arguments are largely inapplicable to the present case. Lateral support jurisprudence 
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would apply only to land on which the State does not own mineral rights. 9 Subjacent 

support jurisprudence would apply to the land on which the State owns the mineral rights. 

However, both lateral and subjacent support theories are barred by sovereign immunity 

for reasons stated above. 

A. Lateral versus subjacent support 

Appellants' briefing relies almost exclusively on lateral support arguments which 

have little bearing on their cause of action for subjacent support. See, e.g. Appellants' 

Brief, pp. 43-45. 

Subjacent support cases pertain to the right of support from land underlying the 

upper stratum of one's property due to the actions of owners or lessees of property 

interests beneath the surface, while lateral support cases pertain to damage to property 

caused by adjacent property owners taking actions on their property that causes 

subsidence on their neighbor's property. Compare 9 Powell on Real Property § 

63.06 (2024) (subjacent support) with 9 Powell on Real Property§ 63.01 (2024) (lateral 

support). The two causes of action are separate and distinct. 

The rules regarding lateral support, for instance, provide that "the owner of land 

has the right to lateral support from the adjoining soil applies only to land in its natural 

state, and does not extend to cases where the owner of the land has by buildings or other 

artificial erections [ such as utilities] increased the lateral pressure." Ulrick v. Dakota Loan 

9 Please refer to the map on page 6 of Appellants' Brief depicting the purple 
properties to the right of the yellow permit boundary line on the right side and bottom 
of the page to demonstrate which properties lateral support theories would apply. For 
properties within the yellow permit line and to the left of the yellow permit line ( even 
though two are coded as purple) subjacent support theories would apply, due to the 
State owning the mineral rights beneath them. 
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& Tr. Co., 49 N.W. 1054, 1054 (S.D. 1891); see also Restat 2d of Torts§ 817 (1979) 

( emphasis added). However, that absolute right to lateral support applies only to the land 

itself and not to artificial structures. Id.; see also Restat 2d of Torts § 819; Grady v. 

Felker, 186 N.W.2d 509, 512 (S.D. 1971). 10 

Thus, if a plaintiff is alleging damages to structures (which is the case here) the 

cause of action requires negligence on the part of the person who withdrew lateral 

support. See id.; see also 9 Powell on Real Property§§ 63.02[2] & 03 (detailing rationale 

for negligence standard regarding lateral support claims and requirements to demonstrate 

lack of due care); see also Restat 2d of Torts § 819, cmt. a. 

B. Underground mining. 

In this case Appellants imply that because the State reserved mineral rights 

underneath Appellants' property that somehow now lateral support principals apply, due 

to the separate "ownership" (as they term it) of the surface and subsurface. However, if 

separate ownership of the subsurface is all that would be required to convert a subjacent 

support case into a lateral support case, there would exist no subjacent support claims. 

See generally, e.g., Breeding v. Koch Carbon, Inc., 726 F. Supp. 645 (W.D. Va. 1989); 

Haseman v. Orman, 680 N.E.2d 531 (Ind. 1997). 

The reason Appellants want to interpose lateral support theory with subjacent 

support theory into this case is for one main reason: the State did not perform underground 

10 Appellants attempt to use subjacent support rules to argue that the weight of 
structures is immaterial and therefore strict liability applies, but that rule does not 
apply to lateral support cases. Compare Restat 2d of Torts§ 821, cmt. a. (1979) 
(subjacent support) with§ 819, cmt a. (lateral support). In fact, any argument made 
by Appellant suggesting strict liability applies to lateral support cases is also 
inaccurate. See § 819, cmt a. 
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mining, and Appellants' expert admitted that the underground mine would have collapsed 

without the State mining. RS 186,204 lines 1-16. The only way Appellants can argue the 

State should be found liable for the underground mine collapse is to allege that subsequent 

purchasers are liable for failure to maintain. Accordingly, they cite Salmon v. Peterson 

and argue that current adjoining landowners are responsible for degradation of structures 

intended to provide lateral support if they are the ones who failed to maintain those 

structures. See 311 N.W.2d 205, 207 (S.D. 1981) (emphasis added). 

However, the rules pertaining to subjacent support provide no such liability­

shifting to subsequent purchasers. See Restat 2d of Torts, § 820, cmt g. Under the 

subj acent support theory: "[ o ]ne who withdraws the naturally necessary subjacent support 

of land in another's possession or the support that has been substituted for the naturally 

necessary support is subject to liability for a subsidence of the land of the other that was 

naturally dependent upon the support withdrawn." Restat 2d of Torts, § 820. Comment g. 

to section 820 specifically provides that: 

The person liable under the rule stated in this Subsection is the actor who 
withdraws the naturally necessary support. It is immaterial whether, in 
respect to the supporting land, the actor is owner, possessor, licensee or 
trespasser. The owner or possessor of this land is not liable under the rule 
stated in this Section unless he was an actor in the withdrawal of support. 

Restat 2d of Torts,§ 820, cmt g (emphasis added). 

The rationalization of excepting subsequent purchasers of old mining excavations 

from liability for their predecessor' s mining was explained well by the Illinois Supreme 

Court: 

Since it is apparently impossible, even at enormous costs, for a successor 
coal company to enter a worked-over mine and construct supports which 
will prevent surface subsidences where predecessors did not leave sufficient 
support pillars, it would be unreasonable to hold the successor company 
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absolutely liable for damages it could not possibly prevent in areas owned 
but not mined or otherwise used by it. 

Tankersley v. Peabody Coal Co., 202 N.E.2d 498, 501-02 (Ill. 1964); see also Platts v. 

Sacramento Northern Railway 205 Cal. App. 3d 1025, 1029-30 (Cal. App. Ct. 1988). 

Additionally, in South Dakota, specifically, our legislature has explicitly 

exempted subsequent purchasers from a duty to reclaim both surface and 

underground mines made by prior operations on the property. SDCL § 45-6B-9 

states: 

Any new or existing underground mining operation being conducted on 
previously mined land with existing unreclaimed land disturbance may not 
be required to reclaim such existing unreclaimed land disturbance which was 
incurred prior to July 1, 1980. The Board of Minerals and Environment may 
not require reclamation of such land as a condition of any permit. The 
applicant shall identify existing land which is in this category. 

SDCL § 45-6B-9; see also § 45-6B-8 (pertaining to unreclaimed land disturbances from 

surface mining). Section 45-6B-8 and 9 were adopted in 1982 and remain unchanged 

today. 

The Cement Plant did not perform underground mining, and as admitted by 

Appellants' own expert, the underground mine would have collapsed with or without the 

Cement Plant surface mining. Additionally, SDCL § 45-6B-9 specifically exempted the 

Cement Plant from any duty to reclaim the underground mine, which existed on the 

property since the early 1900s. According to well-established subjacent support precedent, 

subsequent purchasers are not responsible for maintaining the subsurface when another 

actor was the one that withdrew the necessary support to prevent subsidence. See Restat 

2d of Torts, § 820, cmt g. The true cause of action for the dozen or so Appellants with 
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properties over the underground mine is to sue Dakota Plaster's predecessor in interest, 

U.S. Gypsum. 

C. Surface mining and mineral rights ownership. 

As to the remaining homes that are not over an underground mine, the property 

which the Cement Plant mined was reclaimed, as it always had been - to pastureland. 

Neither the Cement Plant's application for mining (which was filed with the Meade 

County Register of Deeds for public inspection [ see RS 234, 261-77]), nor its permit to 

mine stated or required the land to be made supportable for homesite development. The 

Cement Plant followed its permit requirements and then sold the property to people who 

used the land for pasture. By all indications, as expressly agreed upon by Appellants' 

expert, the property would have been fine for pastureland. R6 1, 9 lines 4-6 ("I think had 

it stayed pastureland, we wouldn't be here today."). It was the development of the homes 

on land reclaimed as pastureland without mitigation by the homebuilders or the developer 

that led to the settlement of those homes. Id. 

Appellants cite SDCL § 45-SA-6 for the proposition that the Cement Plant, as a 

mineral developer, is responsible for all damages from ordinary lack of care or 

interference caused by "mineral development." See Appellants ' Brief, pp 40-41 

(mistakenly citing nonexistent statute). However, notwithstanding the lack of waiver of 

sovereign immunity within the statute, SDCL § 45-SA-3(2) defines "mineral 

development" as "the exploration for or drilling of an oil and gas well or mineral test hole 

which requires entry upon the surface estate and was commenced subsequent to June 30, 

1982, and the oil and gas production operations ensuing therefrom." (emphasis added). 
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There is no evidence that Appellees damaged the property as a result of drilling the test 

holes, and the Cement Plant did not engage in oil and gas production operations. 

In fact, this Court has specifically ruled that SDCL Ch. 45-5A excludes mining. 

Rysavy v. Novotny, 401 N.W.2d 540, 542 (S.D. 1987) ('"Mineral development' includes 

exploration for oil, gas and other minerals, extraction of oil and gas, but excludes 

mining.") (citing Truhe, Surface Owner vs. Mineral Owner or "They Can't Do That, Can 

They?", 27 S.D.L.Rev. 376, 414 (1982) ("Interestingly enough, South Dakota's surface 

damages statute is directed toward exploration, and does not apply to mining [except oil 

and gas production] even if the mining is done by strip or open pit methods.")). 11 As such, 

based on the plain language of the statutory definition, Appellants ' citations are 

inapplicable to the present case. See Puetz Corp. v. S.D. Dep 't of Revenue, 2015 S.D. 82, 

,r 16, 871 N.W.2d 632, 637 ("We begin our interpretation of a statute with its plain 

language and structure."). 

Additionally, a mineral rights reservation does not mean that the reserving entity 

owns the entire subsurface, like Appellants incorrectly argue throughout their brief. See 

Brown v. Cont'lRes., Inc., No. 5:18-CV-05048-KES, 2021 WL 6755489, at *6 (D.S.D. 

Dec. 29, 2021), aff'd, 58 F.4th 1023 (8th Cir. 2023) ("Thus, ' [t]he pore space beneath [the 

Browns'] property belongs to [the Browns'] surface estate in the same manner that all the 

non-mineral material beneath the physical boundaries of [the Browns' ] property belongs 

to [the Browns'] surface estate."'); see also Burlington Res. Oil & Gas Co., LP v. Lang & 

Sons Inc., 2011 MT 199, ,r 24,259 P.3d 766, 770 ("all the non-mineral material beneath 

11 Truhe's article also discussed how, as of 1982, the State of South Dakota owned 
the mineral rights of one of every ten acres in the State. See 27 S.D.L.Rev. at 386. 
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the physical boundaries of Lang's property belongs to Lang's surface estate); Cassinos v. 

Union Oil Co., 18 Cal. Rptr. 2d 574, 581 (Cal. Ct. App. 1993) ("The owners of the 

mineral estate, and their lessees, typically hold only the very limited right, analogous to an 

easement, to drill and capture subsurface oil and gas, and the incidental rights necessary to 

accomplish this."). 

The mineral rights reservation applicable to this property states: 

Grantor reserves unto itself all deposits of coal, ores, metals and other 
minerals, asphaltum, oil gas, geothermal resources, and other like substances 
in such land ( except sand and gravel), together with the right to prospect for, 
mine, and remove the same upon rendering compensation to the owner or 
lessee for all damages that may be caused by such prospecting or removal. 

Exhibit 93 ( emphasis added). Appellants apparently believe that the portion of the grant 

that requires the State to compensate the surface owner of the property for damages for 

the right to prospect and remove minerals in the future, means that the State must pay for 

any damage that could potentially be tied to the previous mining of the property when the 

Cement Plant owned it. Under basic rules of grammatical construction, the promise to pay 

for damages applies to any prospecting or mining that occurs after the deed is transferred. 

See Dakota Fire Ins. Co. v. J&J McNeil, LLC, 2014 S.D. 37, iJ 11, 849 N.W.2d 648,651. 

Appellants ' interpretation also defies common sense and applicable precedent 

concerning mineral rights reservations. At a basic level, Appellants' argument is that 

uncompacted ground is settling; meaning pore space is reducing under the surface. 

However, pore space and all other non-mineral material is owned by Appellants, not the 

State. See Brown, 2021 WL 6755489, at *6; Burlington Res. Oil & Gas Co., LP., 2011 

MT 199, ,i 24, 259 P.3d at 770; Cassinos, 18 Cal. Rptr. 2d at 581. In addition, settlement 

of uncompacted ground - owned by the surface owner - does not constitute withdrawal 
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of subjacent support. See Restat 2d of Torts,§ 820. The Restatement language itself 

requires that an entity remove materials from the land in another's possession. Id. ("[o]ne 

who withdraws the naturally necessary subjacent support of land in another's possession . 

. . . "). This is why virtually all cases pertaining to withdrawal of subjacent support involve 

underground mine workings, where tunneling (i.e. withdrawal of support) occurred 

contemporaneously during mining, artificial supports (such as pillars) were constructed, 

and then those supports ultimately failed years later. See, e.g., Breeding, 726 F. Supp. at 

646 (underground mining); Haseman, 680 N.E.2d at 533 (underground mining); 

A mbrosia Land Invs. v. Peabody Coal Co., 521 F.3d 778, 779 (7th Cir. 2008) 

(underground mining subsidence after mine closure). 

Situations involving settling after surface mining are typically reserved for 

negligence or breach of contract claims against the developers who decided to build over 

prior mining operations. See, e.g. Gustine Uniontown Assocs. v. Anthony Crane Rental, 

Inc., 577 Pa. 14, 19, 842 A.2d 334, 338 (2004) (suing developer for building over old 

surface mine); Jerue v. Drummond Co., 2018 WL 7461683, 2018 U.S. Dist. LEXIS 

228329, at *6 (M.D. Fla. Apr. 19, 2018) (building over former mining without radiation 

mitigation). 

The difficulty in attempting to convert a subjacent support claim into damages 

from settlement of homes that were built over previously surface mined land has been 

addressed in at least one case. The North Carolina Supreme Court was faced with a 

similar dilemma when it decided in favor of the mineral deed holder on a subsidence 

claim by a landowner involving pit mining of kaolin (which is a type of clay). English v. 

Harris Clay Co., 35 S.E.2d 329, 330 (N.C. 1945). The Court discussed the fact that the 
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rules regarding subjacent support generally revolve around underground and coal mining. 

Id. at 330. However, the Court differentiated surface mining by stating: 

In this situation it seems to us that much of the learning relating 
to subjacent support is of little avail on the present inquiry, unless we 
undertake the task of fitting a square peg into a round hole. The exceptional 
facts and conditions met with here -- the character of the mineral to be 
recovered, the manner of its occurrence, the mode of mining it in vogue in 
the locality, a knowledge of which is imputable to the surface owner, render 
many of the "musts" of subterranean mining, including the duty 
of subjacent support, of more than doubtful application; and if applicable at 
all under the circumstances of this case, those circumstances and conditions 
are sufficient upon a fair construction to constitute the language employed 
in the exceptions and reservations in the deeds a waiver of that right. 

Id. at 331. The court closed by opining that the plaintiff's true claim was for negligent 

damage to the property which was not pleaded, and therefore it dismissed the cause of 

action. Id. 12 

Here Appellants are asking the Court to, not only apply inapplicable law to an 

inverse condemnation claim, but to likewise, fit a square peg into a round hole when it 

comes to the damages they are alleging to have resulted from the surface mining 

operation. The very act of surface mining disrupts the surface of the property by removing 

12 Appellants will likely respond as they did in the summary judgment hearing, that North 
Carolina has abrogated this case through operation of statutory framework specifically 
dealing with surface mining. See R6 1270. This doesn't change the fact that it provides 
persuasive common law authority for this very issue. 

Furthermore, South Dakota's statutory language pertaining to mining contains no 
express waiver of sovereign immunity. See SDCL Chs. 45-5A, 6B & 45-6C. Given 
Appellants' citations to administrative rules (albeit in their facts section) allegedly 
supporting their cause of action "an administrative regulation cannot adopt requirements 
that expand upon the statute that it purports to implement, and rules adopted in 
contravention of statutes are invalid." In re LuffExpl. Co., 2015 S.D. 27, ,i 17, 864 
N.W.2d 4, 9 (internal quotations omitted) (invalidating parties' interpretation of ARSD § 
74:12:10:01 when it would expand its enabling statute SDCL § 45-9-32 while nullifying 
another statute). As such, an administrative rule, like those cited by Appellants, cannot 
waive sovereign immunity; especially when Appellants' interpretation would explicitly 
contradict SDCL § 45-6B-9. 
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it, digging the minerals out, and then placing the overburden back on the smface in a 

fashion contemplated by the use of the property. APP 16 ,i,i 25-26; RS 237-40. That 

disruption is not coming from underground; it is coming from the surface. The removal of 

the surface (i.e. subjacent support) occurred at the time the Cement Plant owned the 

property. See id. Thereafter, the Cement Plant returned the overburden to the area it had 

mined and then graded and contoured the land to its original slope. See id. The 

settlement13 of the ground is not an act of removing subjacent support; it is the after effect 

of placing residential structures and streets on property where the surface has been strip 

mined and then reclaimed to pastureland without any subsequent remedial measures taken 

by the developer or homebuilders to compact or stabilize the soil to support residential 

infrastructure. See R6 1, 9 lines 4-6 ("I think had it stayed pastureland, we wouldn't be 

here today."). 

Finally, as of 1982, one in ten acres of South Dakota land contains mineral rights 

reservations by the State. See supra note 13. If this Court were to find Appellants' 

argument that, by virtue of reservation of mineral rights, the State is strictly liable for any 

and all ground movement on properties to which it possesses mineral rights, the 

legislature should start making a continuing appropriation now for the various claims that 

will arise. Money that would normally go to educating South Dakota's children or funding 

state employee retirements would be reduced for the benefit of those who, like the 

developer, realtor, and homebuilders in this case, will likely be well aware of the ground 

issues on the property they are purchasing. Permitting Appellants t o move forward in this 

13 As Appellants' expert refers to settlement as seasonal swelling or slumping of .9 
inches to one inch depending on moisture. See APP 32 ,i 161; R5 205 lines 3-21. 
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matter is not only lacking a basis under the law of inverse condemnation, but it would be 

an unprecedented shift of liability in tort, as well. 

Regardless of the State's surface mining activities or its reservation of mineral 

rights, no cause of action exists. This Court should affirm the circuit court's dismissal of 

this case. 

CONCLUSION 

The Cement Plant reclaimed its property to its prior use as pastureland before 

selling it to a purchaser who used the property as pasture land for a number of years. It 

was the homebuilders and their realtor who purposefully hid the presence of prior mining 

on the property from those who purchased homes in Hideaway Hills. 

Judge Strawn appropriately dismissed Appellants' case based on sovereign 

immunity because they stated no viable inverse condemnation claim and their true cause 

of action was that of tort. Furthermore, this Court must affirm Judge Strawn's summary 

judgment for Appellees if any basis exists to support his ruling; for which there are many. 

The Cement Plant's mining is not a public use, nor did its reservation of mineral 

rights convert the State's obligation into a public use. The Cement Plant 's mining was for 

a commercial purpose akin to a private actor and not pursuant to a public work. 

Additionally, the State previously acquired the right to mine the property and 

damage the surface when it purchased the property. The alleged damage to the property 

occurred when the State owned the property. All other property owners thereafter are 

subsequent purchasers without a right to compensation. Appellants also cannot 

demonstrate foreseeability in this matter, and the subsequent bad actors constitute a 

superseding and intervening cause of the Appellants' damages. Appellants' cause of 
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action is also barred by the statute or repose, which expired long before 2020. The circuit 

court also properly denied Appellants' summary judgment motion for reasons thoroughly 

explained. 

Appellants' true cause of action, as demonstrated by their request for summary 

judgment, is that of tort, because they cannot succeed in an inverse condemnation cause of 

action. The State possesses sovereign immunity over Appellants' tort claim and therefore 

the circuit court properly dismissed this case, and this Court should affirm the dismissal. 
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INTRODUCTION 

Defendant-Appellees' response brief misstates the law and fails to 

meaningfully respond to Plaintiff-Appellants' primary arguments. This 

Court should reverse the Circuit Court's grant of summary judgment to the 

State on sovereign immunity. It should also either grant summary judgment 

to Plaintiffs on liability and remand for a trial on damages, or in the 

alternative, provide a clear explanation of governing law to guide the Circuit 

Court on remand. 

ARGUMENT 

Throughout its brief, the Stat e ignores binding precedents from this 

Court that dictate the outcome of this case. In particular, Long v. State and 

Rupert v. City of Rapid City preclude summary judgment for the State and 

illustrate why summary judgment for Plaintiffs on liability is appropriate. 

I. Rupert and Long control this case. 

In Rupert, Rapid City treated its streets during the winters with 

deicer, which ran onto the Ruperts' land and killed trees. Rupert v. City of 

Rapid City, 2013 S.D. 13, ,r,r 1-2. Rapid City persisted despite repeated 

complaints. Id. The Ruperts sued for trespass, negligence, and inverse 

condemnation. Id. The trial court held that sovereign immunity precluded 

the trespass and negligence claims, but granted summary judgment to the 

Ruperts on their inverse condemnation claim. Id. at ,r~ 3, 5. 
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This Court affirmed summary judgment for the Ruperts on inverse 

condemnation. It specifically held that the State's use of deicer was an 

exercise of its eminent domain power because it was using the trees for a 

public use. Id. at 11 7, 9, 43-44 (quoting Krier v. Dell Rapids Twp., 2006 S.D. 

10, 1i1 21, 23). Because that use damaged the Ruperts' land, South Dakota's 

Taking and Damages Clause required compensation. Id. At the same time, 

this Court dismissed the tort claims, reasoning that a government entity's 

exercise of the eminent domain power "cannot be made the basis of an action 

of trespass or of any other action sounding in tort." Id. at 1 42 (quoting 6 

Nichols on Eminent Domain § 24.06(5)(a)). "Inverse condemnation, rather 

than trespass, is the appropriate theory for granting damages to an injured 

landowner where the trespasser is cloaked with the power of eminent 

domain." Id. (quoting Tuffiey v. City of Syracuse, 442 N.Y.S.2d 326, 330 

(1981)) (cleaned up). 

Here, the State argues that tort ious acts cannot be an exercise of the 

eminent domain power. Id. But that is precisely backwards. Rupert held 

that since Rapid City's actions were an exercise of the eminent domain power, 

they could not be tortious: because "the City's actions constituted a 

'damaging,"' those actions "cannot be deemed 'tortious' or in violation of any 

'duty' that is necessary to support a tort." Id. at i! 43. Therefore, the Rupert 

Court decided that the government action's status as a "damaging" precluded 
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the possibility of recovery under a tort theory-not vice versa, as the State 

would have this Court do here. Id. at ii 44. 

In Long, a majority1 of the justices of this Court reaffirmed Rupert and 

expressly rejected the arguments the State is trying to resurrect here. In 

1949, the State built Highway 11 with culverts to prevent flooding the Spring 

Creek Tributary Basin and a sub-basin. Long v. State, 2017 S.D. 79, ~] 2. 

Over the next several decades, homes were built in the sub-basin. Id.; Brief 

of Appellants at 6-7, id., 2015 \VL 13653037, (No. 27368); Oral .Argument at 

2:20-3:00, id. (No. 27368). In 2009, the State resurfaced the highway and 

improved the culverts. Id. at ~ 5. Shortly after the project was completed, a 

heavy rain overwhelmed the culverts and :flooded the homes in the sub-basin. 

Id. at ii 7. 

The sub-basin's homeowners sued for trespass, negligence, and inverse 

condemnation. Id. at 1 8. Following Rupert, they dropped their tort claims. 

Id. at ,r 9. The trial court held the State liable in inve1·se condemnation. Id. 

at ~1110-11, 14. The State appealed, arguing that the plaintiff-landowners' 

inverse condemnation claim was baned by sovereign immunity because it 

was "really" a tort claim- the same argument it makes here. Id. at 1~115-16. 

This Court affirmed, reasoning that the theory of recovery determined 

the availability of the sovereign immunity defense: "Because there were not 

1 Justice Zinter, concurring specially, agreed with the majority opinion's 
analysis. Long, 2017 S.D. at 1~ 58-59 (Zinter, J., concurring). 
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any tort claims pending, the State cannot raise the affirmative defense of 

sovereign immunity." Id. at ,r 17. Further, as Rupert said, "Article VI, § 13 of 

the South Dakota Constitution 'essentially abrogates sovereign immunity"' 

for exercises of the eminent domain power (i.e. takings and damagings). Id. 

(quoting Rupert, 2013 S.D. at ,r 43). 

Reasoning that the State's "negligent" drainage design caused the 

homeowners' flood damage, the majority held that since an exercise of the 

eminent domain power cannot be tortious, the only question was whether the 

State had satisfied the elements of inverse condemnation. Id. at ,r 20 (citing 

Rupert, 2013 S.D. at iI 43). "[R]ecognizing the similarities between inverse 

condemnation and tort claims," this Court reasoned that the State "knew, or 

should have known, that obstruction of the Spring Creek Tributary, absent 

adequate drainage, would cause flooding." Id. at ,J,r 33-34. The Court fleshed 

out its eminent domain analysis by looking to general principles of property 

law. Id. at ,r 31. Finally, eschewing a "specific intent" mental state 

requirement for inverse condemnation cases, the majority held the State had 

inadvertently (or at least unintentionally) committed a damaging. Id. at 

,r,r 12, 51. 

II. Sovereign immunity does not bar Plaintiffs' inverse 
condemnation claim. 

The heart of this case is the apparent tension between two principles: 

(1) sovereign immunity protects the State from liability for its torts, and (2) 

Article VI, § 13 of the South Dakota Constitution abrogates sovereign 
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immunity for exercises of the eminent domain poweL The State wants to 

resolve this apparent tension by redefining inverse condemnation claims as 

tort claims anytime the claims rely on property and tort concepts to establish 

that the government committed an unprivileged invasion of the plaintiffs' 

property rights. But Rupert and Long already resolved the tension the other 

way around: any government conduct that constitutes a taking or damaging 

is, by definition, not a tort. 

A. The South Dakota Constitution abrogates sovereign immunity for all 
takings and damagings. 

In Long, the dissent and the majority agreed on these principles but 

disagreed on how to resolve the apparent tension. Like the State here, the 

Long dissenters wanted a two-step analysis: (1) is this claim "really" a tort; 

and if not, (2) does it satisfy the elements of inverse condemnation? Long, 

2017 S.D. at ir,i 66-67 (Gilbertson, C.J., dissenting). The majority found the 

inquiry to be much simpler, discarding the first step because if government 

conduct is a taking or damaging, Section 13 of Article VI has abrogated 

sovereign immunity for it. Therefore, the only question is whether the 

government has committed a taking or a damaging. If so, sovereign 

immunity cannot apply. Id. at ,I 17 (citing Rupert, 2013 S.D. at ~ 43). 

The Long majority's approach is consistent with the accepted law of 

this state. This Court has never analyzed an inverse condemnation claim by 

first asking whether the government committed a tort. Even the cases the 

State cites from other jurisdictions support this Court's and the Plaintiffs' 
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approach. Henderson v. City of Columbus, 827 N.W.2d 486, 488-90 (Neb. 

2013) (holding an inverse condemnation claim failed because the government­

inflicted damage was not "for public use"); Chavez v. City of Laramie, 389 

P.2d 23, 24-25 (Wy. 1964) (holding that the distinction between torts and 

inverse condemnation turns on the definition of "public use"). 

Moreover, because any lawful exercise of the eminent domain power 

cannot be a violation of a tort duty, the State here did not tortiously violate 

its duty to provide subjacent support to Plaintiffs' surface land. Instead, the 

discussion infra regarding the State's violation of its duty to pi-ovide subject 

support shows that, by dint of its eminent domain power, the State took or 

damaged Plaintiffs' land by depriving them of their rights to lateral and 

subjacent support. That taking or damaging warrants a constitutional 

remedy. 

B. Plaintiffs raised an inverse condemnation claim, not a tort claim. 

Accordingly, Plaintiffs agree that they must adduce evidence to satisfy 

each element of inverse condemnation. But the State's characterization of 

Plaintiffs argument- "if a cause of action is really a tort, but a public entity 

is the alleged tortfeasor, that [the plaintiff] can simply refer to a cause of 

action as inverse condemnation to work around sovereign immunity"-is 

inaccurate and unfair. Appellees' Brief at 21. Plaintiffs merely pointed out 

that conduct that would be a tort if committed by a private entity can be a 

taking or damaging if committed by a government entity for a public purpose. 
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Appellants' Brief at 30-32; see also Long, 2017 S.D. at ~I 40 (Tecognizing "the 

similarities between inverse condemnation and tort claims"). 

Long and Rupert belie the State's claim that Plaintiffs are "really" 

raising a tort claim. In both cases, this Court took inverse condemnation 

claims at face value as inverse condemnation claims and analyzed them 

under eminent domain law, refusing to treat them as tort claims even though 

plaintiffs borrowed tort concepts to establish that their private property 

rights had been invaded. 

For example, Long specifically noted that the homeowners initially 

raised trespass and negligence claims. Likewise, Plaintiffs here initially 

raised trespass and negligence claims. R. vol. 1, pp. 154-55.2 Like the 

plaintiff-landowners in Long, Plaintiffs dropped their tort claims. As in Long 

and Rupert, then, this Court should evaluate the inverse condemnation claim 

rather than construe it as a tOTt claim. "Because there [are] not any tort 

claims pending, the State cannot raise the affirmative defense of sovereign 

immunity." Long, 2017 S.D. at ~I 17. 

Long and Rupert simply followed longstanding legal principles. As one 

of the State's own cited cases says, "The State cannot change the nature of 

2 The Clerk of Court of Meade County re bundled the record to correct a 
technical error that resulted in omission of certain pages of the record. This 
brief cites to the re bundled record. 

7 



the claim in order to oust a court of jurisdiction."3 Benson v. State, 2006 S.D. 

8, ,r 21. "Jurisdiction depends on the pleadings and the prayer for relief and 

the test for determining jurisdiction is ordinarily the nature of the case, as 

made by the complaint, and the relief sought." Id. (quoting Elliott v. Bd. of 

Cnty. Comm'rs of Lake Cnty., 2005 S.D. 92, 1[if 16-17) (cleaned up) (emphasis 

added). 

The State cites Adrian u. Vonk, 2011 S.D. 84, arguing that this Court 

upheld a sovereign immunity argument in a case involving an inverse 

condemnation claim. In Adrian, ranchers sought compensation for harm 

inflicted on their land and crops by prairie dogs, which duly enacted South 

Dakota statutes required the State to control. Id. at ,I 10. But Adrian was 

all about whether or not the State had exprnssly waived sovereign immunity. 

The plaintiffs' inverse condemnation claim was not even mentioned in the 

3 For the contrary proposition, the State relies on Nichols on Eminent 
Domain§ 14.245(1). Appellees' Brief at 16. The State indiscriminately cites 
Nichols throughout its brief, but those citations are unpersuasive. Especially 
when they discuss limitations on what constitutes a compensable taking or 
damaging, because South Dakota's Taking and Damages Clause was written 
expansively: "the damages cluse provides greater protection to property 
owners than the United States Constitution by requiring that the 
government compensate a property owner not only when a taking has 
occurred, but also when private property has been damaged." Hamen v. 
Hamlin Cnty., 2021 S.D. 7, ,i 17 (quoting State ex rel. Dep't of Transp. v. 
Miller, 2016 S.D. 88, ~ 39) (internal quotation marks omitted); see also Searle 
v. City of Lead, 73 N.W. 101, 103 (S.D. 1897); Jeffrey S. Sutton, 51 Imperfect 
Solutions: States and the Making of American Constitutional Law 16, 177 
(2018) (concluding that sometimes "state constitutional law [will] demand a 
different answer from federal constitutional law based on local language, 
context, and history."). 
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opinion, presumably because-as the State argued in its briefs to the trial 

court and this Court and at oral argument before this Coul"t-it was rejected 

out of hand as a "wildlife taking" theory that simply cannot support an 

inverse condemnation claim. Brief of Appellees at 8-9, id., 2011 WL 7005040. 

Thus, conti·ary to the State's argument, the inverse condemnation 

claim in Adrian fell on its own merits. It was not displaced by the doctrine of 

sovereign immunity. Moreover, in Adrian, the State did not raise its "1·eally a 

tort" argument. Therefore, Adrian does not support the State's position, 

either explicitly or implicitly. 

C. Long is not distinguishable from this case. 

The State wrongly attempts to distinguish Long. As the State notes , it 

challenged the trial court's summary judgment ruling in Long after liability 

and damages were decided against the State at trial. Appellees' Brief at 19. 

This is important, says the State, because "the plaintiffs were still alleging 

tort claims against the State," unlike here. Appellees' Brief at 19. But the 

State never explains why that would matter. The assertion of alternative 

tort claims wouldn't undermine a separate takings claim; it would simply 

expose the tort claims to a defense of sovereign immunity. Besides, the 

plaintiff-landowners in Long abandoned those tort claims long before the case 

reached this Court. Long, 2017 S.D. at~ 17 ("Because there [are] not any tort 

claims pending, the State cannot raise the affirmative defense of sovereign 

immunity." (emphasis added)). 
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The State also incorrectly claims the arguments it raises now were not 

raised or addressed in Long. In Long, the State claims, it only argued that 

the plaintiff-landowners' claims were "excluded under the State's risk­

sharing pool pursuant to SDCL § 21-32A-2." Appellees' Brief at 19. But as 

the State exp1·essly admitted, the risk-sharing pool exception argument only 

makes sense if the State was also asserting that the plaintiff-landowners' 

claims were actually tort claims barred by sovereign immunity: "Sovereign 

immunity is waived only to the extent of participation in a risk-sharing pool 

01· the purchase of liability insurance." Brief of Appellants at 8, 10, Long, 

2017 S.D. 79, 2015 \~1L 13653037 (No. 27368). At oral argument, both 

advocates and the Court expressly understood that the premise of the risk­

sharing pool exclusion argument was that the inverse condemnation was 

"really" a tort claim. Oral i\rgument at 6:20-7:15, 22:40-23:05, 24:05-27:03, 

48:05-20, id. (No. 27368). This Court rejected that p1·emise. Id. at ,i 20 

("Landowners properly dismissed their tort claim and their recovery was 

limited to just compensation."). 

There is an aspect of the State's "really a tort" argument that gives it 

intuitive appeal: a plaintiff should not be allowed to plead facts and elements 

of one cause of action but label it as a different cause of action. This insight 

properly recognizes that the purported cause of action should not prevail 

simply because a plaintiff has pled and proved the elements of a different 

cause of action. But that is not what Plaintiffs did here. Here, as discussed 
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in the next section, Plaintiffs pled and proved the elements of a cause of 

action for inverse condemnation. R. vol. 1, pp. 6-22. 

***** 

Because the South Dakota Constitution abrogates sovereign immunity 

for takings and dam agings, Plaintiffs inverse condemnation claim is not 

barred by sovereign immunity. 

III. Plaintiffs have established a valid inverse condemnation claim. 

Next, the State argues that Plaintiffs' claims fail because they do not 

satisfy the elements of inverse condemnation. Below, Plaintiffs adduced 

evidence of each element of their inverse condemnation claim: the State (1) 

took or damaged (2) private property (3) for public use and ( 4) without just 

compensation. S.D. CONST. Art. VI, § 13. The State r elies on legal arguments 

this Court rejected in Long to argue otherwise. The State's factual 

arguments are also wrong. Therefore, this Court should g1·ant summary 

judgment to Plaintiffs on liability. 

A. Taking I Damaging 

The State claims it neither took nor damaged Plaintiffs' property, even 

thought its mining activities and faulty reclamation directly caused the 

ongoing subsidence. The State also contends that when it sold the surface 

estate, it retained the right to inflict damage on the surface. It asserts that 

only physical invasions can constitute a taking/damaging, and believes that 

proximate causation for inverse condemnation is measured at the time of the 
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State's actions rather than at the time the damage occurred. And it muddles 

the law of subjacent and lateral support. All of this is wrong. 

1. The State proximately caused Plaintiffs' properties to 
subside. 

Proximate cause is an element of inverse condemnation, and Plaintiffs 

have proved it. The State argues that Plaintiffs cannot show proximate 

causation because (1) the Cement Plant could not have foreseen that the 

surface it sold to Mr. Fuss would be developed and (2) development was the 

superseding cause of Plaintiffs' damages. Appellees' Brief at 33-36 (citing 

Long, 2017 S.D. at ,r 62 (Gilbertson, C.J., dissenting)). The former is 

irrelevant and both are wrong. 

First, under Long, "foreseeability" fDl' p1·oximate cause in the inverse 

condemnation context is measured at the time the damage occurs. 

"[FJoreseeability for purposes of establishing a duty is not invariably the 

same as the foreseeability relevant to causation. The latter essentially is to 

be viewed as of the time when the damage was done while the former relates 

to the time when the act or omission occurred." Id. at ii 27 (majority opinion) 

(citation and internal quotation marks omitted). Here, then, the question is 

whether the damage to Plaintiffs' land was reasonably foreseeable at the time 

the damage occurred, not at the time the State mined and reclaimed the 

property or the time it sold the subsurface rights. Just as the development of 

the sub-basin following State action in Long was not a superseding cause of 

the flooding damage, the development of Hideaway Hills following the State's 
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mining and faulty reclamation was not the proximate cause of Plaintiffs' 

damage here. 

Second, even in 1993, the Cement Plant should have known that the 

surface land would be developed. The State claims that "at the time [the 

Cement Plant] was told [by the appraiser] that the area could not be 

developed because there was no utility access, and it was right next to a 

sewage lagoon." Appellees' Brief at 35. That is misleading. The appraisal 

itself says that "[n]o physical conditions exist which would preclude 

development, although the lack of full utility services would omit some forms 

of development such as residential subdivision." R. vol. 5, p. 800. Therefore, 

it concluded that "financial feasibility is limited to a residential ranchette." 

R. vol. 5, p. 302 (emphasis added). But Black Hills is-and was at that 

time- a growing suburb of Rapid City. As soon as utility service reached the 

suburbs, the only obstacle to development identified by the appraisal was 

gone. That was predictable and borderline obvious. 

Finally, the State says they expected Mr. Fuss (and his successor 

surface owners) to follow the law by disclosing the existence of historical 

mining activity to anyone who might buy the land. And they claim they had 

a right to expect this. But contrary to the State's assertion, the law of 

proximate causation does not assume that third parties will follow the law. 

Koenig v. London, 2021 S.D. 69, ii 29. And the financial incentives to not 
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disclose were, as anyone could have foreseen, quite powerful. Therefore, 

development was foreseeable and not a superseding cause. 

2. The State can effect a taking or damaging without causing a 
physical invasion. 

The State asserts that only physical invasions can constitute a taking 

or damaging. Appellees' Brief at 23, 26. That is wrong. Citizens "may claim 

compensation for the destruction or disturbance of easements of light and air, 

and of accessibility, or of such other intangible rights as he enjoys in 

connection with and as incidental to the ownership of the land itself." Hurley 

v. State, 143 N.vV.2d 722, 725 (S.D. 1966). "[I]t is not required 'that the 

damage shall be caused by a trespass or an actual physical invasion of the 

owner's real estate."' Rupert, 2013 S.D. at ,r 10. 

3. The State lost the right to damage the surface when it sold 
the surface estate. 

The State claims that when it bought the property from Mr. Stensaas, 

it acquired the right to inflict damage on the property in perpetuity. 

Appellees' Brief at 24. On this point, it wrongly relies on Hannaher u. St. 

Paul, Minneapolis and Manitoba Railway Company, 37 N.W. 717 (S.D. 1888). 

In Hannaher, a railroad condemned and paid for a portion of the 

plaintiffs land to build a railroad. Id. at 717, 717-18. Railroads had to be 

built on elevated embankments and protected by drainage ditches and 

culverts. Id. The plaintiff, whose remaining land flooded as a result, sued for 

negligence but conceded the construction "was done in the usual and ordinary 

manner, with the usual and ordinary care and skill." Id. at 720. Therefore, 
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and because the railroad's rights acquired by condemnation necessarily 

included the right to deflect water from the 1·ailroad to the plaintiffs 

remaining lands, the court concluded that the plaintiff could not recover. 

Long, 2017 S.D. at ,r 18 (citing Hannaher, 37 N.W. at 717-18). 

Here, Hannaher does not apply because it was a negligence case and 

because, unlike the Cement Plant, the railroad in Hannaher never resold any 

of the property it acquired from the plaintiff-landowner. The State 

essentially argues that as a prior surface owner, it retains an indefinite right 

to damage the surface estate even after selling it. But the law is clear-when 

an owner severs the subsurface property rights from the surface property 

rights, the subsurface owner remains liable for any failure of the subsurface 

to support the surface unless the deed expressly disclaims the support 

obligation. See Gabrielson v. Cent. Serv. Co., 5 N.W.2d 834, 837 (Iowa 1942). 

That disclaimer must be "expressly included in the deed." Graham v. 

Drydocli Coal Co., 667 N.E.2d 949, 953 (Ohio 1996); see also Walsh v. Kansas 

Fuel Co. , 137 P. 941, 942 (Kan. 1914). In the State's deed to Mr. Fuss, no 

such express reservation was made. R. vol. 5, p. 690. Therefore, the State no 

longer has any right to damage Plaintiffs' surface estate.1 

4 The State's arguments that it gave notice of the mining activities to Mr. 
Fuss are completely irrelevant. Liability continues unless there is an explicit 
disclaimer, whether or not subsequent purchasers had notice is irrelevant. 
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4. The State is strictly liable for withdrawing lateral and 
subjacent support. 

A damaging occurs when "no part of an owner's land is taken" but 

State action on nearby property nonetheless "cause[s] damage to an owner's 

land." Rupert, 2013 S.D. at iT 9 (quoting Krier v. Dell Rapids Twp., 2006 S.C. 

10, ,i,i 21, 23). But only such consequential damage as constitutes a "legal 

injury" is compensable. Such "legal injury" must be defined with reference to 

traditional property and tort law concepts. See Long, 2017 S.D. at ,r,r 31, 40. 

Under those traditional property and tort law concepts, when 

ownership of land is split into surface and subsurface (including mineral) 

estates, "the owner of the surface has an absolute r ight to necessary support 

for his land." Collins u. Gleason Coal Co., 115 N.W. 497, 498 (Iowa 1908). 

Contrary to the State's argument, the rules for subjacent and lateral support 

are nearly identical. Compare Restatement (Second) of Torts §§ 820-21 (Am. 

L. Inst. 1979), with§§ 817, 819; see also Marin Municipal Water Dist. u. 

Northwestern Pac. RR Co., 253 Cal. App. 2d 83, 89 (Ct. App. 1967) (citing 

secondary authorities). This Court has primarily been presented with 

opportunities to apply these rules to lateral support cases, but has never 

suggested the rules are different for subjacent support. cases. 

"One who withdraws the naturally necessary subjacent support ... is 

subject to liability for the subsidence" of the surface land. Restatement 

(Second) of Torts § 820(1). The liability extends to "harm to artificial 

additions that results from the subsidence." § 820(2). The subsurface owner 
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can escape strict liability and force the surface owner to prove a lack of 

reasonable care by proving that the subsidence would not have occurred but 

for the weight of the artificial additions (i.e. improvements) on the surface. 

§§ 820 cmt. d, 821(1)-(2). 

Here, the State repeatedly mentions the development of the Hideaway 

Hills subdivision. E.g. Appellees' Brief at 35-36. But nowhere does the State 

point to any evidence that the subsidence would not have occurred but for the 

weight of the artificial additions. See Restatement (Second) of Torts §§ 820 

cmt. d, 821(1)-(2). In addition to the legal presumption that the surface land 

would have subsided regardless of the addition of artificial structures, the only 

evidence on this issue is Plaintiffs' expert testimony that the land would have 

subsided regardless of development. As geologist Brandt Lyman averred, 

"Settlement of the fill is inherent of the fill section itself, and has occurred and 

will continue to occur regardless of the land use or occupancy by structures or 

infrast1·ucture." R. vol 4, 42-50. Therefore, the subsequent development of 

Hideaway Hills should have no bearing on this Court's analysis of 

foreseeability, even if foreseeability were measured at the time of reclamation. 

5. The statute of repose has not expired. 

The State says that the 20-year statute of repose applies and bars 

Plaintiffs' claims here. That is incorrect for at least two reasons. 

First, Section 15-3-1 is a statute of limitations, not of repose. E.g. 

Underhill v. Mattson, 2016 S.D. 69, ,I 18 ("[H]e did not acquire Lots 59 and 60 
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until 2012-long after the 20-year statute of limitations had expired on 

Defendants' adverse possession of the Property." (emphasis added)). 

Second, under the law of subjacent and lateral support, the "statute of 

limitations does not begin to run until a subsidence occurs." Restatement 

(Second) of Torts§ 820 cmt. i; see also Ambrosia v. Land Investments, LLC v. 

Peabody Coal Co., 521 F.3d 778, 785 (7th Cir. 2008). Here, the subsidence 

began occurring at the earliest in 2008-less than twenty years before this 

lawsuit was filed in 2020-when sinkholes and settling began to be 

observed.5 R. vol. 5, p. 120. 

6. The State tries to redefine its lateral and subjacent support 
duties. 

First, the State claims it owns only the minerals, not the subsurface 

generally. Appellees' Brief at 43-44. This is true but irrelevant. According to 

the deed, the State reserved "all deposits of coal, ores, metals and othe1· 

minemls, asphaltum, oil gas, geothermal resources, and other like substances 

in such land (except sand and gravel)." R. vol. 5, p. 690. Gypsum is a 

mineral. See S.D.C.L. § 45-6C-3(7). Hence, the State undisputably owns the 

5 Even if the statute of limitations began to run in April 2004, when 
Kuchenbecker's equipment uncovered a large void, the statute oflimitations 
did not expire before Plaintiffs filed this action in October 2020. Appellees' 
Brief at 10; R. vol. 1, p. 1. Notably, the State points out that Kuchenbecker 
bored beneath the houses' future locations and found no more voids. 
Appellees' Brief at 10. 
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gypsum underneath Plaintiffs' surface land. And it is that gypsum which is 

dissolving and causing the subsidence. 

Second, the State's claim that it does not own the empty space left 

behind by the dissolving gypsum can only be taken as facetious. It is the very 

removal of subsurface minerals that necessitates the installation of artificial 

support for the surface. E.g., Ohio Collieries Co. v. Coche, 140 N.E. 356, 360-

61 (Ohio 1923) (noting that a subsurface owner must replace removed coal 

deposits with artificial supports to satisfy his obligation to provide subjacent 

support to the surface estate). The idea that the coal owner does not have to 

provide any support after removing his coal because he "doesn't own the 

empty space" is preposterous. Abundant caselaw contradicts the State's 

absurd premise. E.g., Ohio Collieries Co., 140 N.E. at 360-61; Winnings v. 

Wilpen Coal Co., 59 S.E.2d 655 (W.V. 1950). 

Third, the State argues that Plaintiffs' surface estate is not entitled to 

subjacent support because it is not in its natural condition. Appellees' Brief 

at 46-47. After all, says the State, we destroyed and then recreated the 

surface estate by digging a pit mine and then filling it in again. Appellees' 

Brief at 4 7. But if "land in its natural condition" means land never altered by 

human intervention, the instant a shovel touches the surface land, the right 

to subjacent support would cease to exist. That is not the law. "Land in its 

natural condition" simply means land "without the superadded weight of 
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improvements." Ulrick v. Dakota Loan & Tr. Co., 49 N.W. 1054, 1055 (S.D. 

1891), overruled on other grounds by Long v. Collins, 82 N.W. 95 (S.D. 1900). 

Besides, the State sold the surface estate. And if the State could 

legally destroy the very surface estate it sold, what was it really selling? 

Nothing at all. That is why, even for developed surface land, the subsurface 

owner remains liable for any failure of the subsurface to support the surface 

unless the deed expressly disclaims the support obligation.6 See Gabrielson, 5 

N.W.2d at 837; Graham, 667 N.E.2d at 953; Walsh, 137 P. at 942. 

Fourth, the State argues that Plaintiffs can only sue Dakota Plaster 

because Dakota Plaster's underground tunnels caused the subsidence, not the 

State's pit mining, faulty reclamation, and blasting. That is wrong, factually 

and legally. 

The State's argument is factually wrong because the true cause of the 

subsidence is the State's improper reclamation of the property with gypsum­

infused backfill. Contrary to the State's claim, Plaintiffs' experts testified 

that the primary threat to their properties is the State's improper 

reclamation work. R. vol. 4, pp. 4249-50; vol. 6, p. 358. That is because the 

State's replacement of the soil with loose gypsum created the conditions for 

erosion and collapse regardless of the weight of Plaintiffs' houses. R. vol. 4, 

6 It was the State's mining and reclamation activities-not any minor grading 
that took place during development-that placed pulverized gypsum over 
thirty feet deep. See R. vol. 4, pp. 4011-97. 

20 



pp. 4242-43; vol. 6, p. 358; see also Restatement (Second) of Torts § 820 cmt. d 

(noting that the weight of "artificial additions is generally slight compared 

with the weight of the supported land"). Besides, in its summary judgment 

briefing below, the State admitted "for the purposes of this motion" that "'fill' 

is in every location Plaintiffs alleged." R. vol. 5, p. 88. 

The State argues that the sinkholes on East Daisy resulted from prior 

underground mining operations and that the State never engaged in 

underground mining. Appellees' Brief at 14 & n3. This is part of the State's 

persistent refusal to confront the expert testimony that shows the true cause 

of the subsidence is primarily the State's faulty reclamation and marginally 

its blasting-not the underground mines created by Dakota Plaster and its 

predecessors. The evidence contradicts the State's deliberate unbelief. 

According to the State, Plaintiffs' experts conceded that the subsidence 

would have occurred even if the State never mined or 1·eclaimed the property. 

Appellees' Brief at 40. But they cite a page of a deposition transcript that 

says nothing of the kind and only talks about boring holes. R. vol. 5, p. 198. 

In fact, that deponent, geologist Brandt Lyman testified that the Cement 

Plant's gypsum~infused backfill was spread throughout the property, caused 

the subsidence, and would have caused the subsidence regardless of whether 

any structures had ever been built. R. vol. 6, pp. 349, 358-59; vol. 4, pp. 4249-

50. He specifically testified, "I don't believe that [the Plaintiffs] would be in 
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the same situation that they're in now if the State would not have mined that 

property." R. vol. 6, pp. 359. 

The pit mining and faulty reclamation was not the only State conduct 

that is contributing to the subsidence. As a State employee conceded under 

oath, the State "at one time or another affected all of the land within the" 

State's property line. R. vol. 4, pp. 4113, 4133, 4136; vol. 6, p. 347. Geological 

testing showed the State likely mined further north than it admits. R. vol. 4, 

pp. 4428-35. And a State employee testified that the Cement Plant blasted 

around the old underground tunnel mine to see if there was still enough 

gypsum there to be worth mining. R. vol. 5, pp. 61, 107; vol. 4, pp. 4150-52, 

4175-89; Appellees' Brief at 5. Plaintiffs' experts concluded that this blasting 

opened the underground mine to water intrusion that caused erosion, thereby 

creating subsidence that would not have othe1·wise occurred. R. vol. 4. P. 

4424. 

Since the "burden is placed on the defendant actor of introducing 

evidence that the land would not have subsided if there had been no artificial 

additions on it," and the State has adduced no such evidence, it cannot 

prevail on this point. Restatement (Second) of Torts § 820 cmt. d. 

The State's argument is legally wrong because South Dakota law holds 

current subsurface owners liable for withdrawals of subjacent and lateral 

support caused by their predecessors in interest- at least when they fail to 

proped y maintain the support left behind by a previous landowner. See 

22 



Salmon v. Peterson, 311 N.W.2d 205, 206 (S.D. 1981). In Salmon, a 

landowner graded his land and built a retaining wall to uphold the neighbor's 

property. Id. at 205-06. After the property changed hands, the retaining 

wall collapsed. Id. at 206. This Court held that "the burden of providing 

lateral support to the plaintiffs land in its natural condition is one of 

continued support running against the servient land." Id. (quoting Gorton v. 

Schofield, 41 N.E.2d 12, 15 (Mass. 1942)). As a result, a subsequent 

landowner is subject to liability for withdrawals of support caused by 

previous landowners.7 See id. at 207. Therefore, the State is liable for failing 

to provide and/or maintain proper support \vithdrawn by prior mining 

operations. 

The State admits Salmon stands for this proposition but tries to limit 

it to lateral support cases. Appellees' Brief at 40. There is no principled 

reason for doing so. And, as discussed above, the rules governing liability for 

subjacent and lateral support are nearly identical. 

Fifth, the State claims its only obligation was to satisfy reclamation 

standards.8 Appellees' Brief at 41. Not so. The duty to reclaim under mining 

7 Liability is tied to land ownership, not merely to action that causes the 
withdrawal. Ulrich, 49 N.W. at 1055 (holding a landowner liable for damage 
caused by his independent contractor). 

8 The State insists that it met its reclamation requirements and never 
engaged in "underground mining." The latter is irrelevant. The former 
ignores the fact that the duty to provide subjacent and lateral support arise 
from the common law (not mining reclamation statutes). 
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regulations and statutes and the duty to provide subjacent and lateral 

support are distinct. Plaintiffs' inverse condemnation claim is not based on 

any statute or regulation, so the State's focus on whether it is bound by 

Chapter 45-5A is a red herring----especially since that chapter expands and 

clarifies liability for mining-related activities and "does not preclude any 

person from seeking other remedies allow by law." § 45-5A-10. Moreover, the 

evidence shows the State engaged in mineral development when it blasted 

around the old Dakota Plaster underground tunnel mines to see if there was 

enough gypsum there to take. 

In any event, under§ 13 of Article VI, there "is no magic formula that 

enables a court to judge, in every case, whether a given gover nment 

interference with p1·operty is a taking." Long, 2017 S.D. at il 23 (cleaned up). 

Given that what constitutes a taking or damaging depends "upon situation­

specific factual inquiries," id., it is appropriate to conduct that inquiry 

through the lens of the official policy of South Dakota as expressed by its 

people through their legislature. That policy favors compensation for 

landowners for the damage accruing from mining-related activities. South 

Dakota's official policy therefore supports a findin g that a compensable 

taking and damaging occurred under the specific facts of this case. 

B. Private Property 

The State claims that Plaintiffs lack standing because the right to 

recover for a taking/damaging "is not passed to a subsequent purchaser." 

Appellees' Brief at 27 (citing Johns v. Black Hills Power, Inc. 2006 S.D. 85, 
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ir 12). This is wrong because liability does not accrue until the subsidence 

actually occurs. Hence, no taking or damaging occurs until the damage is 

actually incurred, and the damage is occurring right now. Therefore, the 

Plaintiffs have standing and are not subsequent purchasers. 

C. Public Use 

The State says the withdrawal of subjacent and lateral support of 

Plaintiffs' surface land is not a taking or damaging for public use because it 

does nothing but destroy their land. Appellees' Brief at 32. Arguing that 

"public use" is a term of art, the State proceeds to claim that the term does 

not include mining for gypsum because the Cement Plant was a propriet ary 

enterprise and because the public had no right to access the mine while it 

was operating. Appellees' Brief at 29-33. These arguments cannot withstand 

scrutiny. 

1. "Public use" is broader than "the general public's right to 
use." 

The State says that "public use" is a "term of art." Appellees' Brief at 

31. True, but the State wrongly limits its definition. 

According to the State, "public use" means "use or right of use on the 

part of the public or some limited portion of it." Appellees' Brief at 29 

(quoting Illinois Central RR. Co. v. E. Sioux Falls Quarry Co., 144 N.W. 724, 

728 (S.D. 1913)). But the cases the State cites are cases in which "a taking 

from one private party ... will ultimately go to another private party." 

Benson v. State, 2006 S.D. 8, ~ 42; see also, e.g., Ill inois Central, 144 N .W. at 
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728 (applying inverse condemnation law to a taking by a railroad); Frawley 

Ranches, Inc. v. Lasher, 270 N.W.2d 366 (S.D. 1978); Great Northern Ry. Co. 

v. Chicago, St. Paul, Minnesota & Omaha Ry. Co., 99 N.W.2d 439 (S.D. 1959). 

In contrast, the cases cited in Plaintiffs' opening brief illustrate that a 

landowner need not show the "right of the public to use" their property when 

the entity exercising eminent domain power is the government. That is 

because when the condemning authority is a government entity, the public 

use requirement is automatically satisfied. 

For instance, when health authorities destroy a commercial elk herd 

infected by t uberculosis, the destruction of any uninfected elk not "reasonably 

necessary" to prevent the spread of disease is a taking/damaging. South 

Dakota Dep't of Health v. Owen, 350 N.vV.2d 48, 50-52 (S.D. 1984). There was 

no mention in Owen that any members of the general public had any right to 

use the elk. Owen, 350 N.W.2d at 49-50. 

Likewise, when the federal government took land to add to the Nevada 

Test and Training Range (Area 51), a federal court held that the land was 

taken for "public use." United States v. 400 Acres of Land, No. 2:15-cv-01743-

MMD-NJK, 2020 WL 5074255, at *1 (D. Nev. Aug. 27, 2020). That was so 

even though the federal Takings Clause is less protect ive of private property 

rights than the South Dakota Taking and Damages Clause. Hamen v. 

Hamlin Cnty. , 2021 S.D. 7, ,r 17. 
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Thus, just because South Dakotans could not roam freely around the 

mine during its operation does not mean it was not put to a "public use." 

Moreover, the gypsum was used to cure cement used in South Dakota's public 

road system. 

Only by showing that a government seizure or destruction of property 

was an exercise of a power other than the power of eminent domain can the 

State successfully argue that the property was not seized or destroyed "for 

public use." For example, in a prison contraband case, an inmate alleged that 

pornographic materials seized by the warden were "taken" for "public use." 

Cody u. Leapley, 476 N.W.2d 257, 258-59 (S.D. 1991). The Court concluded 

that the State could defend itself by showing the materials and photographs 

were contraband seized pursuant to the police power. Id. at 260-61. Like the 

destroyed elk in Owen, these materials were not disseminated to the general 

public and the public had no right to use them-but if their seizure had not 

been a justifiable exercise of the police power, 9 it would have been a 

compensable taking. See id. 

Moreover, the cases illustrate that mere destruction of private property 

by a government entity can be a taliing or damaging. In Owen, this Court's 

recitation of the facts suggested that the elk were destroyed such that no 

9 This caveat-that the seizure was an exercise of the police power- shows 
the State's charade of horribles is manufactured. Appellees' Brief at 22 n. 7. 
In nearly all cases, the seizure of inmates' property will be a valid exercise of 
the police power. 
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private citizen could use the carcasses. Owen, 350 N.W. 2d at 49-50. 

Likewise, in Rupert, the plaintiff-landowners' trees were destroyed and 

nothing in the opinion suggests they were used by anybody, let alone given to 

members of the general public. Rupert, 2013 S.D. 13. As this Court has 

explained, "The words 'or damaged' wern, without doubt, added to the usual 

provisions contained in earlier constitutions for the purpose of extending the 

remedy to incidental or consequential injuries to property, not actually taken 

for public use, in the ordinary acceptation of that term." Krier, 2006 S.D. at 

~I 23 (quoting Searle v. City of Lead, 73 N.W. 101, 103 (S.D. 1897)) (alteration 

in original). Therefore, "public use" does not invariably require universal 

public access. 

2. The mining and reclamation of Hideaway Hills was a "public 
use. " 

The State believes that it can seize land, use it commercially, and not 

pay the owners. Its brief specifically says that the mining operation at 

Hideaway Hills was not a public use because "the Cement Plant was engaged 

in commercial mining operations." Appellees' Brief at 31. That conclusion 

can only result from a perverse interpretation of the Taking and Damages 

Clause. And it blatantly contradicts the long line of this Com·t's precedents 

that permit the use of the eminent domain power in favor of commercial 

enterprises such as railroads and utilities. 

Although the Cement Plant was a proprietary function, "in pursuing 

its cement plant operation, the state retain[ed] its sovereign status." Arcon 
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Const. Co., Inc. v. South Dakota Cement Plant., 349 N.W.2d 407, 410 (S.D. 

1984); see also L.R. Foy Const. Co v. South Dakota Cement Plant Comrn'n, 

399 N.W.2d 340, 347-48 (S.D. 1987). That sovereign powei· that inherently 

includes sovereign immunity (except to the extent it is waived) also 

inherently includes the power of eminent domain. 

The use of land to help supply the Cement Plant with raw materials is 

a public use. This Court has already recognized that "the manufacture of 

cement, under the conditions existing in the state of South Dakota, is the 

carrying out of a public purpose." See Eakin v. South Dakota State Cement 

Comm'n, 183 N.vV. 651, 651 (S.D. 1921); see also In re Opinion of the Judges, 

180 N.W. 957 (S.D. 1920). South Dakota's Constitution specifically 

recognizes that the "manufacture, distribution, and sale of cement and 

cement products are hereby declared to be works of public necessity and 

importance in which the state may engage." S.D. CONST. Art. XIII, § 10. A 

state entity engaged in mining minerals for use in the curing of cement at the 

State's own Cement Plant for use in the public road system-or enriching the 

public coffers by selling cement to private parties- is a quintessential "public 

use." 

Here, the damage Plaintiffs suffered resulted from the Cement Plant's 

mining and faulty reclamation-in other words, the State's public use of the 

mineral estate. Moreover, the land still contains gypsum deposits that could 

be mined in the future if mining technology advances to the point that 
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extracting those deposits becomes economically viable. The only category 

that fits the state's actions here is public use. It is certainly not a police 

power. 

3. The Takings and Damages Clause lacks a specific intent 
requirement. 

The phrase "for public use" in Article VI, § 13 does not imbue the 

Takings and Damages Clause with a specific intent requirement. The State 

argues that any unintentional damage is necessarily a tort and not a taking 

or damaging of private property for public use . .Appellees' Brief at 17-18. But 

that-like so many of the State's other arguments-runs headlong into Long. 

"\.Vhile intentional conduct occurred in Smith, we did not hold that it was a 

necessary element for an inverse condemnation claim." Long, 2017 S.D. at 

,i 32. Therefore, although the State did not intend to flood the homes in the 

sub-basin, it nevertheless committed a damaging. Id. 

***** 

The State took or damaged Plaintiffs' property for public use without 

paying for it. 

CONCLUSION 

Therefore, Plaintiffs respectfully ask this Court to reverse the Circuit 

Court and instead grant summary judgment on liability to Plaintiffs. 
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