IN THE SUPREME COURT
OF THE
STATE OF SOUTH DAKOTA

Appeal No. 29395

SMITH ANGUS RANCH Inc. (SAR),
Appellee/Plaintiff,
VS.
TRAVIS HURST, as an alleged DIRECTOR OF SAR, and as an individual,
Appellant/Defendant,

VS.
CRAIG SMITH and LANCE SMITH,

Third-Party Defendants.

Appeal from the Circuit Court, Fourth Judicial Circuit
Harding County, South Dakota

The Honorable Gordon D. Swanson
Circuit Court Judge

BRIEF OF APPELLANT TRAVIS HURST

Attorneys for Appellant/Defendant Attorneys for Appellee/Plaintiff
David Lust Michael K. Sabers

Matthew E. Naasz Clayborne, Loos & Sabers, LLP
Gunderson, Palmer, Nelson & Ashmore 2834 Jackson Blvd., Suite 201
506 Sixth Street P.O. Box 9129

Rapid City, SD 57701 Rapid City, SD 57709-9129
mnaasz@gpna.com msabers@clslawyers.net

dlust@gpna.com



mailto:mnaasz@gpna.com
mailto:msabers@clslawyers.net
mailto:dlust@gpna.com

TABLE OF CONTENTS

TABLE OF CONTENTS ... .o [
TABLE OF AUTHORITIES ..o s i
PRELIMINARY STATEMENT ...ttt 1
JURISDICTIONAL STATEMENT ..ottt 1
STATEMENT OF LEGAL ISSUES AND AUTHORITIES ......coiiiiiieiiieieie e 2

l. Whether the Circuit Court erred in expanding this Court’s ruling in
Estate of Stoebner v. Huether to impose a bright-line rule against
introduction of evidence authorizing self-dealing onto all fiduciaries,

absent express, written authorization..............ccoceeeieienininee, 2
STATEMENT OF THE CASE ... .ottt et 2
STATEMENT OF THE FACTS ..ottt et 2
ARGUMENT ..ottt ettt st e aeeseese et et et e sbesneereeneeneeneenes 7

l. The Circuit Court erred in extending the bright line prohibition on

introduction of extrinsic evidence to establish authority to engage in

self-dealing into the corporate director context..........ccccovvvevviieiverinnne 7
A. Applicable standard for director self-dealing ...........cc.ccocevvvirnennnn. 7

B. The applicable standard for director self-dealing is one of good
faith and fairness to the corporation.............ccccocevvviiciicii e, 14
CONCLUSION ...ttt sttt sttt b e s et e et et e ntesbesbeereeneeseenee s 21
REQUEST FOR ORAL ARGUMENT ......oiiiieieieiesie sttt 22
CERTIFICATE OF COMPLIANCE ...t 23
CERTIFICATE OF SERVICE ..ottt sttt 24
N = N1 ] PRSP 25



TABLE OF AUTHORITIES

Bienash v. Moller, 2006 S.D. 78, 721 N.W.2d 431.......cccccvviriiinieiesene e PASSIM
Case v. Murdock, 488 N.W.2d 885 (S.D. 1992).......ccceeiiiieeiiie e 16
Case v. Murdock, 528 N.W.2d 391 (S.D. 1995).....cccccciiiiieeriiie e 18
Crosby v. Luehes, 266 Neb. 827, 669 N.W.2d 635 (2003) ........cccccverrrierieeniesieseesieenenns 11
Estate of Stoebner v. Huether, 2019 S.D. 58, 935 N.W.2d 262.............ccccevruennee. PASSIM
Hein v. Z0ss, 2016 S.D. 73, 887 N.W. 2d 62........cceiviiiiiiiiiiineee e 12,13
Kunewa v. Joshua, 82 Hawaii 65, 924 P.2d 559 (1996).......c.cccceviveieriieiieieiiesieenns 11,13
Mueller v. Cedar Shore Resort, 2002 S.D. 38, 643 N.W.2d 56..........cccoereirnenenninenns 20

Praefke v. American Enterprise Life Ins., 257 Wis.2d 637, 655 N.W.2d 456, (Ct. App.

7101073 RSOOSR 11
Schock v. Nash, 732 A.2d 217 (Del. 1999) ......cccoiiiiiiiinieiireseeee e 13,14
Schultz v. Scandrett, 2015 S.D. 52, 866 N.W.2d 128 .........ccccooiiiiiiiiiecec e 16
Schurr v. Weaver, 53 N.W.2d 290 (S.D. 1952) .......ccccceiiiieeiiiie et 16
Thisted v. Tower Management Corp., 409 P.2d 813 (Mont. 1966) ...........ccccceevreiveiirennens 18

STATUTES
SDCL § 47-1A-830 ...ttt ettt bbb 17,18
SDCL S AT-1A-8A2......o oottt 17,18
SDCL S 47-1A-80L. 1.ttt ettt naeas 14,15
SDCL § 4T7-1A-8B2......ee ettt ettt sttt et be b ne e sbe e b enee e 15
SDCL S 4T7-1A-8B3......ei ettt ettt bt et r et b e nnesbeenbeenee e 15
B DL C. 8 LAA ...ttt eeenes 15



OTHER AUTHORITIES

Restatement (Third) of Trusts § 78

O'Neal & Thompson, O'Neal's Close Corporations § 1.07 (3d ed. 1994) ..........cccocvvvnene



PRELIMINARY STATEMENT

For the convenience of the Court, Appellant Travis Hurst is referred to as
“Travis”; Appellee Smith Angus Ranch is referred to as “SAR”; documents from the
record of the Sixth Circuit Clerk of Court are cited as “R.__”’; the Appendix is cited
as “App. ___”; the Transcript of Hearing Re: Motion for Partial Summary Judgment
held on August 6, 2020, is referred to as “HT ___”; the Order Granting Plaintiff’s
Motion for Partial Summary Judgment entered on August 11, 2020 by the Honorable
Gordon D. Swanson, Circuit Court Judge is referred to as “Order”. All references will
be followed by appropriate page and paragraph designations.

JURISDICTIONAL STATEMENT

On August 11, 2020, the Honorable Gordon D. Swanson, Fourth Judicial
Circuit, entered an Order Granting Partial Summary Judgment. R. 259, (App. 1).
That Order was filed with the Harding County Clerk of Court on August 11, 2020.
R. 259, (App. 1). Notice of Entry of the Order was served and filed on August 12,

2020. R. 263, (App. 5).

On August 26, 2020, Travis filed a Petition for Permission to take Intermediate
Appeal. See R. 300, (App. 11). This Court granted Travis’ Petition on September 21,
2020. R. 358-59.

STATEMENT OF LEGAL ISSUES AND AUTHORITIES

I. Whether the Circuit Court erred in expanding this Court’s ruling in
Estate of Stoebner v. Huether to impose a bright-line rule against
introduction of evidence authorizing self-dealing onto all fiduciaries,
absent express, written authorization. 2019 S.D. 58, 935 N.W.2d 262.

The Court erred in granting Partial Summary Judgment in favor of Plaintiff
because the bright line rule excluding evidence of an agent’s authority to



benefit from the principal should not be extended to a claim of self-dealing
by a director of a corporation.

e Estate of Stoebner v. Huether, 2019 S.D. 58, 935 N.W.2d 262.
e Bienash v. Moller, 2006 S.D. 78, 721 N.W. 2d 431.
e SDCL §47-1A-861.1.

STATEMENT OF THE CASE

On September 4, 2018, Plaintiff SAR filed a Complaint against Defendant Travis,
alleging, inter alia, that Travis breached his fiduciary duty by self-dealing, converted
SAR assets and usurped corporate opportunity in Travis’s dealing with Smith Angus
Ranch property during the time in which he was a director of SAR. R. 2, (App. 163). On
July 21, 2020 SAR moved for Partial Summary Judgement on the question of whether
Travis breached his fiduciary duty in self-dealing without written authorization to self-
deal, and seeking an Order excluding any introduction of extrinsic evidence to establish
authorization to self-deal. R. 53, (App. 23). The Circuit Court granted SAR’s Motion for
Partial Summary Judgment, concluding that Travis “had no written authority to convert
SAR’s assets for his personal gain, and any circumstantial/extrinsic evidence he might
offer in support of his claim that [the sole shareholder, president and other director of
SAR] expressly approved his self-dealing is not admissible.” R. 261, (App. 3).

Travis sought this Court’s permission to appeal the Circuit Court’s Order, which
this Court granted on September 21, 2020. R. 358 (App. 11). Travis now appeals the
Circuit Court’s Order Granting Partial Summary Judgment.

STATEMENT OF THE FACTS

Calvin and Emma “Dee” Smith had three children, Lance A. Smith (“Lance”),

Craig J. Smith (“Craig”) and Julie Hurst (“Julie”). R. 144, (App. 72) at 1 1. Dee and



her husband Calvin raised their children on a ranch in Jones County outside of Murdo
until 2000. Id. at 2. In 2000, Dee and Calvin Smith sold their property in Jones
County and bought a ranch in Harding County. Id. at § 3. By this time, Julie Hurst and
her husband Travis were fully engaged in the family ranching business, living and
working on the ranch with Dee and Calvin. R. 145 (App. 73) at 1 5. Travis and Julie
Hurst relocated their family to the Harding County ranch with Calvin and Dee. Id. at
5. When Calvin passed away in 2008, Dee stayed on her ranch, with the help of Travis
and Julie and their children Dalton, Sadee and Macy. Id. at § 6, 7, 9, 10.

Lance and Craig Smith spent time working on the family ranch; but both sons left
the ranch prior to 2000, long before Calvin passed away in 2008. Id. at 8.

Travis and Julie raised their children with Calvin and Dee Smith on the ranch in
Harding County. Id. at § 9. The ranch operation was a collective effort. Id. at § 10.
Travis and Julie received no salary for their efforts, but were allowed to run their
personal cattle on land owned by Dee and Calvin. Id. at 11, 12. After Calvin’s death
Travis became more instrumental in the operations and management of the ranch. Id. at
1 13.

Smith Angus Ranch, Inc. (“SAR”) was established in approximately 1991. Id. at
14. During their marriage Calvin and Dee were the shareholders, officers and directors
of SAR. Id. at  15. When Calvin died, Dee became the sole shareholder. Id. at 1 16.
Dee was the sole officer and director until 2013. Id. at § 17. Following Calvin’s death,

Dee was the president of SAR. See, R. 225 (App. 153).

Dee was diagnosed with cancer in 2013. R. 145, (App. 73) at § 18. Treatment

often took Dee away from the ranch. R. 146, (App. 74) at 1 19. In 2013, Dee added



Travis’ name to SAR’s Amended Annual Report filed with the South Dakota Secretary
of State’s office as vice president and director. Id. at § 20. Travis was added as a
director to allow for him to be able to authorize SAR cattle transactions at local sale
barns. Id. at 1 21.

Operation of the ranch did not change in any meaningful way after Travis was
listed as a director on the Amended Annual Reports. Id. at § 22. Travis, Julie and Dee
continued to operate the ranch collectively. 1d. at § 23. Travis had been a signatory on
SAR checks since at least July 26, 2000. Id. at  24. Travis continued to utilize the
SAR checking account as needed to make ranch related purchases, when directed by
Dee, just as he had done for years before he was listed as a director. Id. at § 25. Dee
remained singularly in charge of corporate documents and decisions. Id. at {1 26. No
arrangement was ever formalized placing the parties’ respective obligations or authority
in writing. 1d. at  27. No shares of SAR were ever transferred to Travis or Julie, Dee
remained the sole shareholder until her death. Id. at 28, 29.

After developing cancer, Dee began a concerted effort aimed at ensuring that
Travis and Julie were able to stay on the ranch following her death. In 2015, Dee sold
the 6,000 acre ranch to Travis and Julie. R. 147, (App. 75) at {1 30. The real property
had never been a corporate asset, it was owned by Dee individually after Calvin’s
death. Id. at 7 31, 32. Dee executed a Last Will and Testament on April 3, 2015. Id. at
33. In her Will, Dee forgave the principal and interest payments due for the real
property. Id. at § 34. Dee knew her sons would not be happy with the distribution of
her estate, her Will states: “I am aware that my sons may not be happy with the

provisions | have made in my Will; however I ask them to honor my wishes and accept



what | have done. I love all my children very much, and equally.” Id. at § 35. The Will
devised all shares of SAR to Lance and Craig in equal shares. Id. at { 36.

Dee’s efforts to pass the assets of SAR to Travis and Julie prior to her death did
not begin and end with her Will. At Dee’s direction, the 2015 calf crop from the SAR
cows were all branded with Travis and Julie’s personal brand, effectively transferring
ownership to Travis and Julie. Id. at 1 37. The SAR cows, roughly 200 pairs, grazed on
the real property purchased by Travis and Julie. 1d. at  38. Approximately half of the
2015 calf crop was meant to pay for use of the pasture by the pairs during the 2015
grazing season, the other portion of the calf crop was a gift from Dee to Travis and Julie.
Id. at 1 39. Dee also unilaterally went to the Harding County Treasurer’s office and
placed Travis’s name on the SAR vehicles. Id. at { 40.

In May of 2015, Dee also wrote personal checks to her sons for $100,000 each; on
the memo line of the checks Dee wrote “inheritance” or “inheritance share.” R. 148 (App.

76) at 1 41.

In late 2018, Smith Angus Ranch filed a “Complaint and Demand for Jury Trial”
(“Complaint”) alleging, inter alia, that Travis breached his fiduciary duty to avoid self-

dealing. R. 2, (App. 163).

SAR moved for partial summary judgement regarding its claim against Travis for
self-dealing. Plaintiff’s Motion for Partial Summary Judgment rested entirely on this
Court’s recent decision in Estate of Stoebner v. Huether, 2019 S.D. 58, 935 N.W.2d 262
(“Stoebner”). Plaintiff sought Summary Judgment on the issue of Travis’ breach of
fiduciary duty arguing that no evidence other than explicit written authorization is

admissible to demonstrate SAR’s (through Dee Smith the sole-shareholder, President and



other Director) authorization for Travis to use corporate assets for personal use and
transfer corporate assets to himself. The Honorable Gordon D. Swanson entered an order
granting SAR’s Motion. Order, R. 259, (App. 1). The Circuit Court articulated the thrust
of SAR’s argument as follows:

In the context of a power of attorney, the South Dakota Supreme
Court has adopted a bright-line rule that no oral extrinsic
evidence may be used to prove that an attorney-in-fact has
authority to self-deal. Stoebner v. Huether, 2019 S.D. 58. The
Court went even farther, saying that “a written document must
clearly articulate that the fiduciary is authorized to engage in
self-dealing.” Given the fiduciary relationship between an
officer/director of a corporation and its shareholder(s), and the
similarity between responsibilities in the two situations, SAR
urges the Court to anticipate that, if called upon to rule, the South
Dakota Supreme Court would extend application of that policy to
officer/shareholder cases.

Order, R. 260, (App. 2).

The Circuit Court noted that SAR was urging extension of the power of attorney
bright-line rule to the corporate context, even if it meant that the will of the sole
shareholder would be subverted: “As indicated above, there may be direct evidence
tending to support Travis’s contention that Dee not only approved of, but directed Travis
to convert assets of SAR to his personal use. SAR urges that such evidence — even if it
means Dee’s actual intent is subverted — must not be considered in the absence of explicit
written authorization for Travis to self-deal from the corporation.” Order, R. 261, (App.
3). The Circuit Court concluded:

Clearly, as an officer and director of SAR, Travis acted as a

fiduciary to it. He had no written authority to convert SAR’s

assets for his personal gain, and any circumstantial/extrinsic

evidence he might offer in support of his claim that Dee

expressly approved his self-dealing is not admissible. SAR
incurred damages, in the amount of his direct diversion of SAR



funds/assets to himself, and those damages (in an amount to be
determined later) were caused by his unauthorized self-dealing.

ARGUMENT

I.  The Circuit Court erred in extending the bright line prohibition on
introduction of extrinsic evidence to establish authority to engage in
self-dealing into the corporate director context.

Travis appeals from the Circuit Court’s granting partial summary judgment. This
Court reviews a circuit court’s entry of summary judgment under the de novo standard of
review. Stoebner, 2019 S.D. 58 at 4 16. No deference is given to the circuit court’s
decision. Id.

Plaintiff’s Motion for Partial Summary Judgment, and the Court’s Order granting
that Motion, rely on this Court’s recent decision in Stoebner. 1d. “In the context of a
power of attorney, the South Dakota Supreme Court has adopted a bright-line rule that no
oral extrinsic evidence may be used to prove that an attorney-in-fact has authority to self-
deal. Stoebner v. Huether, 2019 S.D. 58. The Court went even farther, saying that ‘a
written document must clearly articulate that the fiduciary is authorized to engage in self-
dealing.”” Order, R. 260, (App. 2). But Stoebner, and each of this Court’s decisions
addressing the issue, make clear that this Court was not “going farther” when it referred
to the requirement that a “written document must clearly articulate that the fiduciary is
authorized to engage in self-dealing.” The bright-line rule from Stoebner cannot be
applied to the present set of facts where there is no written document to construe defining
the scope of Travis’s duty to SAR.

A. This Court’s precedent excluding introduction of extrinsic evidence to

establish authority to self-deal is limited to the context of an agent acting under a
strictly construed written power of attorney.



In each instance in which this Court applied the bright-line rule relied upon by the
Circuit Court, the fiduciary referred to was an agent acting under a strictly construed
written power of attorney. The facts of Stoebner, and this Court’s other relevant
decisions, make clear that those decisions dealt only with an agent’s authority under a
written power of attorney. This Court has never “gone farther” and applied the
prohibition against introduction of extrinsic evidence authorizing self-dealing beyond the
context of an agent operating under a written power of attorney.

In Stoebner, Curtis Huether and Kenneth Stoebner were cousins who occasionally
assisted each other with farm work. Stoebner, 2019 S.D. 58. at 2. After Stoebner
entered a nursing home, Huether took Stoebner to visit Stoebner’s farm, assisted Stoebner
with other tasks and leased Stoebner’s farm ground. 1d.

Stoebner arranged for an attorney to draft a General Durable Power of Attorney
and Durable Power of Attorney for Health Care, which named Huether as Stoebner’s
attorney-in-fact. Id. at § 3. The Power of Attorney allowed Huether “to acquire,
purchase, exchange, grant options to sell, and sell and convey real or personal property,
tangible or intangible, or interests herein, on such terms and conditions” as Huether
deemed proper. Id.

A Purchase Agreement was drafted whereby Huether would purchase Stoebner’s
farm land. Id at § 7. Pursuant to the agreement, Huether would pay Stoebner’s expenses
up to the agreed-upon purchase price. Id. Upon Stoebner’s death, Huether’s obligation to

pay for the real property was extinguished. Id.



Huether signed the purchase agreement both for himself and for seller as
“Kenneth Stoebner by Curtis Huether POA.” Id. at 8. Stoebner passed away four (4)
days later. Id.

Stoebner’s estate sued Huether for breach of fiduciary duty. Id. at 9. The estate
claimed that Huether’s act of executing the purchase agreement constituted unauthorized
self-dealing. Id. The Estate moved for summary judgement on its claim of breach of
fiduciary duty. Id. at 1 10. The Circuit Court granted the estate’s Motion. Id. at §15. In
affirming, this Court addressed the issue of admissibility of extrinsic evidence to show
authority to self-deal. “We have adopted a bright-line rule that no oral extrinsic evidence
may be introduced to raise a factual issue as to whether an attorney-in-fact was
authorized to self-deal under a power of attorney... We have not precluded the
introduction of written evidence providing such authority, but a written document must
clearly articulate that the fiduciary is authorized to engage in self-dealing.” Id. at § 23
(citing Bienash v. Moller, 2006 S.D. 78, { 14, 721 N.W.2d 431,437 (“Bienash”).

In ruling that no evidence of Travis’ authority to personally benefit from
transactions involving SAR assets would be admissible, the Circuit Court gave special
credence to the second sentence of the quotation: “The Court went even farther, saying
that ‘a written document must clearly articulate that the fiduciary is authorized to engage
in self-dealing.” R. 260, (App. 2). (quoting Stoebner, 2019 S.D. 58 at { 23 (emphasis
added)). It is based on this language that the Circuit Court anticipated this Court would,
for the first time, extend the bright-line rule applying to agents acting pursuant to powers

of attorney to other fiduciaries.



As noted above, the Order quotes this Court as saying “a written document must
clearly articulate that the fiduciary is authorized to engage in self-dealing.” R. 260,
(App. 2). (Emphasis added). This Court in Stoebner cites to Bienash v. Moller (2006 S.D.
78, 721 N.W.2d 431) for this standard. But the facts of Bienash make clear that “the
fiduciary” discussed in Bienash was an agent acting under a written power of attorney,
just as in Stoebner.

In 2002, Kenneth Duebendorfer signed a power of attorney naming his deceased
sister’s great niece and the husband of the great niece, (“Mollers”) as his attorneys-in-
fact. Bienash, 2006 S.D. 78 at 11, 5. The power of attorney authorized the Mollers to
“do all things that Duebendorfer would personally have the right to do. Additionally, the
power of attorney allowed Mollers to make gifts on Duebendorfer’s behalf in the amount
of the annual exclusion limit pursuant to the Internal Revenue Code.” Id. at { 5.

The Mollers used the power of attorney to make Payable on Death designations in
their name on Duebendorfer’s bank accounts totaling over $250,000.00. Id. at § 7.
Plaintiff brought suit claiming breach of fiduciary duty against Mollers. Id. at 8. The
Circuit Court granted summary judgment in favor of Plaintiff on the breach of fiduciary
duty claim. Id.

Considering the Circuit Court’s grant of summary judgment, this Court analyzed
its precedent on construction of a written power of attorney. “This Court has held that a
power of attorney must be strictly construed and strictly pursued... Only those powers
specified in the document are granted to the attorney-in-fact.” Id. at § 13 (internal
citations and question marks omitted). Mollers sought to introduce extrinsic, written

evidence authorizing them to self-deal, namely a document drafted subsequent to the

10



power of attorney and purportedly signed by Duebendorfer, authorizing the challenged
transactions. Id. at 116, 7.

This Court identified the issue presented by Mollers: “Whether Mollers may
introduce extrinsic evidence outside the terms of a strictly construed power of attorney to
raise a factual issue; i.e., did they have authority to self-deal based on the document
allegedly signed by Duebendorfer” Id. at § 16. This Court noted the issue was one of first
impression and turned to other courts for guidance. Id. at § 17. Each of the extra-
jurisdictional decisions this Court considered dealt with written powers of attorney, and
strictly construing the powers of attorney to limit extrinsic evidence of authorization to
self-deal. See Crosby v. Luehes, 266 Neb. 827, 669 N.W.2d 635, 644 (2003). (“In short,
where a fiduciary argues that a power of attorney allowed for self-dealing, that power
must be specifically authorized in the instrument.”); Kunewa v. Joshua, 82 Hawaii 65,
924 P.2d 559, 565 (1996) (“Where a power of attorney does not expressly authorize the
attorney-in-fact to make gifts to himself or herself, extrinsic evidence of the principals’
intent to allow such gifts is not admissible.”); Praefke v. American Enterprise Life Ins.,
257 Wis.2d 637, 655 N.W.2d 456, 461 (Ct. App. 2002) (“an attorney-in-fact may not
make gratuitous transfers of a principal’s assets unless the power of attorney from which
his or her authority is derived expressly and unambiguously grants the authority to do so.
As a corollary to this bright-line rule, extrinsic evidence of the principal’s intent to allow
such gifts is not admissible.”).

This Court concluded:

[T]hat the appropriate rationale for this Court is to adopt a bright-
line rule that no oral extrinsic evidence will be admitted to raise a

factual issue. We leave for another day the issue of whether
extrinsic evidence in the form of a writing should be admitted to

11



raise a factual issue because the subsequent writing in this case is
inadequate, as a matter of law.

Bienash, 2006 S.D. 78, { 24. This Court considered only whether extrinsic evidence
could be introduced, outside of the terms of a strictly construed written power of attorney,
to raise the factual issue of an agent’s authority to self-deal.

The bright-line rule articulated in Bienash has its limits. In Hein v. Zoss, this
Court again determined that because a written power of attorney did not contain express
authority to self-deal, extrinsic evidence of that authorization was inadmissible. 2016
S.D. 73, 1 10, 887 N.W.2d 62. This Court noted, however that the bright-line rule
excluding extrinsic evidence did not apply to pre and post-trusteeship transactions: “After
becoming trustee, however, with a responsibility for protecting the trust estate . . . the
handling of even a preexisting claim of this type will involve conflicting interests,
requiring at least disclosure to beneficiaries and that the trustee act in good faith and in
the interest of the beneficiaries.” 1d. at § 12 (quoting Restatement (Third) of Trusts § 78).
On this issue, this Court concluded:

At the hearing on the motion in limine, counsel for Zoss

explained that he wished to introduce evidence that, for many

years prior to Margaret’s death and prior to her execution of the

power of attorney, Zoss and his brothers farmed Margaret’s land

without paying rent. Nonpayment of rent was not a practice

unique to Zoss. He also planned to introduce evidence of

Margaret’s relationship with Zoss and her other sons. At trial,

Zoss attempted to explain that rather than paying rent in the form

of money, he paid his mother “in the terms of hard work of him

taking care of her.” This evidence was relevant to show whether

Zoss acted with utmost good faith and for the benefit of

Margaret, and its omission prejudiced Zoss. Therefore the court

abused its discretion by excluding it.

Id. at 1 13.

12



Also in Hein, Justice Kern identified the rationale behind those courts rejecting
the bright-line rule in the context of written powers of attorney. “The Supreme Court of
Delaware, while acknowledging the adoption of the ‘bright line’ rule articulated in
Kunewa and adopted by several states, nevertheless declined to adopt the rule stating that
‘[1]f the grantor’s intent is the primary concern in interpreting a durable power of
attorney, a bright line rule might not always serve the interests of justice.”” Id. at { 31
(Kern, J., concurring in part and dissenting in part)(quoting Schock v. Nash, 732 A.2d
217, 228-229 (Del. 1999)). This recognition that the intent of the principal and the
interests of justice should be the primary concern caution against expanding the bright-
line rule into the present context, where no written document exists articulating the intent
of the sole shareholder of the corporation.

In Bienash, this Court addressed attorneys-in-fact operating under written powers
of attorney. When relying on Bienash, in paragraph 23 of Stoebner, this Court’s use of
“the fiduciary” was a clear reference to the fiduciary before the Court in Bienash and
Stoebner-an attorney-in-fact operating pursuant to a written power of attorney Stoebner,
2019 S.D. 58, at 1 23. This Court did not expand that ruling in Stoebner by referring to
the agent as “the fiduciary.”

The bright-line rule from Bienash and Stoebner applies only when authority is
conferred upon an agent by a strictly construed written power of attorney. This bright-line
rule does not apply absent a formal written conferral of authority. This Court has never
expanded the bright-line rule excluding all non-written evidence of a fiduciary’s authority
to personally benefit from a transaction out of the power of attorney context. The bright-

line rule can have no application where there is no written document to “strictly

13



construe.” In the absence of a written power of attorney creating the fiduciary duty, all
relevant circumstances must be considered to determine whether the fiduciary breached
the duty of loyalty.

B. The applicable standard for director self-dealing is one of good faith
and fairness to the corporation.

The ability of a shareholder or corporation to recover damages on the basis of a
director’s self-dealing transaction is controlled by statute. SDCL § 47-1A-861.1
provides:

A director's conflicting interest transaction may not be enjoined, set aside, or give
rise to an award of damages or other sanctions, in a proceeding by a shareholder
or by or in the right of the corporation, because the director, or any person with
whom or which the director has a personal, economic, or other association, has an
interest in the transaction, if:

(1) Directors' action respecting the transaction was at any time taken in
compliance with 88 47-1A-862 to 47-1A-862.3, inclusive;

(2) Shareholders' action respecting the transaction was at any time taken in
compliance with 88 47-1A-863 to 47-1A-863.3, inclusive; or

(3) The transaction, judged according to the circumstances at the time of
commitment, is established to have been fair to the corporation.

Whether any specific transaction between Travis and SAR gives rise to liability on
the part of Travis will be judged by this statute. The specific transactions must be judged
for fairness “according to the circumstances at the time of commitment.” Id. The Circuit
Court’s ruling that “any circumstantial extrinsic evidence [Travis] might offer in support
of his claim that Dee expressly approved his self-dealing is not admissible,” cannot be
reconciled with the relevant statutory standard to be used at trial. The Order excludes
“the circumstances at the time of commitment” and requires the jury to turn a blind eye to
the “fairness” of the transactions.

As noted by the Delaware Supreme Court, statutes such as SDCL section 47-1A-

861.1 effectively modify the duty of loyalty. See, Schock v. Nash, 732 A.2d 217, 225

14



(Del. 1999). Such statutory modification of the fiduciary duty does not exist in the
common law fiduciary duty owed by an attorney-in-fact. “Unlike corporate law and
limited partnership law that provide statutory modifications to the common law of
fiduciary duty, there is no statutory provision that alters the common law fiduciary duty
of loyalty owed by an attorney-in-fact under a durable power of attorney.” Id. The
Schock Court noted that the corporate statute cited “provide[s] corporate directors with a
safe harbor from allegations of self-dealing if the transaction is approved by a majority of
the informed and disinterested directors, or disclosed to and approved by the
shareholders.” 1d. at n. 21 (citing 8 Del. C. § 144). The statutory scheme cited in Schock
is similar to that provided in SDCL § 47-1A-861.1 et seq. Compare, SDCL 8§ 47-1A-
861.1 with 8 Del. C. § 144.

Additionally, the statutes referenced by SDCL section 47-1A-861.1 focus on
whether the other directors and/or shareholders were aware of, and approved, the
challenged transactions. SDCL sections 47-1A-862 through 862.2 address transactions in
which the other qualified directors on the board voted for the transaction after full
disclosure of the relevant facts. SDCL sections 47-1A-863 through 863.3 address the
same issue in the shareholder context.

Here, Dee Smith was the sole shareholder, president and only other director at the
time of the challenged transactions. R. 145-46, (App. 73-74). Travis has presented facts
demonstrating that Dee Smith instructed Travis to engage in the transactions that are
being challenged. R. 146, (App. 74) at § 26. Clearly then, Dee approved of each
transaction, and was aware of all relevant circumstances surrounding the transactions.

Travis must be allowed to demonstrate to the jury that the challenged transactions were
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fair to the corporation, and that the sole shareholder and other director compelled those
transactions.

The relevant authority from this Court addressing breach of fiduciary duty in the
corporate context has applied the appropriate standard, looking to the director’s good
faith in dealing with the corporation. The South Dakota Supreme Court has long held that
a director is not prohibited from dealing with the corporation. Schurr v. Weaver, 53
N.W.2d 290, 293 (S.D. 1952).

Plaintiff as director occupied a fiduciary relation to the corporate

association and its members. He was required to exercise the

utmost good faith in all transactions touching his duties thereto.

While a director is not prohibited from dealing with his

corporation, yet such transactions are not without restrictions

which do not apply to strangers dealing with the corporation. It

is his duty to make full and frank disclosure of the circumstances

and not to undertake to deal indirectly without sanction of the
corporation.

In order to prove that Travis breached his fiduciary duty to SAR, Plaintiff must
establish that Travis failed to exercise the utmost good faith in his transactions with SAR.
“We have held that corporate officers and directors are held to a high degree of diligence
and due care in the exercise of their fiduciary duties to shareholders. Directors of a
corporation occupy a fiduciary position in respect to the corporation and its shareholders,
and are required to exercise the utmost good faith in all transactions touching a director’s
duty.” Case v. Murdock, 488 N.W. 2d 885, 889, 890 (S.D. 1992).

In Schultz v. Scandrett, this Court approved of a jury instruction that read: “All
officers and directors of a corporation, whether Plaintiff or Defendants, owe a fiduciary

duty to the corporation and its shareholders. They are required to use a high degree of
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diligence and due care and the utmost good faith and fair dealing in the exercise of their
fiduciary duties to shareholders. They must act in good faith and refrain from
transactions in which they receive an improper personal benefit.” 2015 S.D. 52, ] 23,
866 N.W.2d 128, 136-37. The Court disagreed that the fiduciary duty of loyalty
“requires that there be no conflict between the Director’s fiduciary duty and self-interest.”
Id. at n.5.

The Circuit Court distinguished the authority provided by Travis regarding
applying a good faith standard to actions of corporate directors. “The authority cited by
Travis in support of a ‘good faith standard’, versus the bright-line rule of written
authorization to self-deal, arises from cases that do not involve self-dealing by officers or
directors.” R. 261, (App. 3). While these decisions may not involve identical facts to
those presented here, these decisions demonstrate that this Court consistently applies a
“good faith” standard when addressing allegations of breach of the fiduciary duty of
loyalty by directors and officers of a corporation. This standard is consistent with the
statutes articulating the standards of conduct for both directors and officers.

SDCL section 47-1A-830 provides the standards of conduct for directors. “Each
member of the board of directors, when discharging the duties of a director, shall act in
good faith and in a manner the director reasonably believes to be in the best interest of
the corporation.” Id. Similarly, SDCL section 47-1A-842 provides the standards of
conduct for officers of a corporation. “An officer, when performing in such capacity,
shall act: (1) In good faith; (2) With the care that a person in a like position would

reasonably exercise under similar circumstances; and (3) In a manner the officer
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reasonably believes to be in the best interests of the corporation.” 1d. These statutes
confirm the good faith standard that officers and directors are held to in South Dakota.
The nature in which SAR’s business was conducted is relevant to the “fairness to the
corporation standard” found in SDCL section 47-1A-861.1, as well as to the “best
interests of the corporation standard” found in sections 47-1A-830 and 47-1A-842. In
this closely-held, family ranching corporation, Dee Smith, the sole shareholder, a director
and president, made the decisions for the corporation. R. 146, (App. 74) at  26. This
type of corporate structure is well-known in the law. “It is to be noted that a close
corporation is one in which management and ownership are ‘substantially identical to the
extent that it is unrealistic to believe that the judgment of the directors will be
independent of that of the stockholders.”” Case v. Murdock, 528 N.W.2d 386, 391 (S.D.
1995)(Wauest, J., dissenting)(quoting Thisted v. Tower Management Corp., 409 P.2d 813,
820 (1966)). As quoted by Justice Wuest, in a close corporation:
There usually is no division between the shareholder-owners and the director-
managers. Either the stockholders themselves are the directors, or they so closely
dominate and control the directors that the latter are little more than their agents.
Frequently the shareholders go even further, and besides being directors are also
the officers and executives of the company. In any event either through serving as
the directors and officers themselves, or through detailed provisions in the charter,
by-laws, or stockholder agreements, the shareholders personally manage and
control the business directly or else perform these functions through others who in
fact simply act as their agents.
Id. (quoting O’Neal & Thompson, O’Neal’s Close Corporations § 1.07, at 28 n.1 (3d ed.
1994)).
Here, the facts that will be presented to the jury, as discussed above, demonstrate

a family ranching operation meeting every definition of “closely held.” Dee and Travis’s

family lived, worked and played together. R. 145, (App. 73). But it was Dee Smith, the
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sole shareholder of SAR who made all decisions impacting SAR property. R. 146, (App.
74) at 1 26. The context in which corporate decisions were made is necessary to paint for
the jury a complete picture and allow them to reach a just determination as to whether
Travis acted in good faith, and in a manner fair to the corporation. Excluding the relevant
evidence of Dee’s intent will work a manifest injustice, and needlessly confuse the jury.

Take for example the issue of the 2015 calf crop. Travis assisted in branding the
2015 calves from the SAR cows with his and Julie’s brand. Travis, as well as others, will
testify that this was done at the direction of Dee. R. 147, (App. 75) at { 37. But
according to the Circuit Court’s ruling, none of the evidence demonstrating Dee’s intent
is admissible. The jury will never hear that Dee was present at the branding, like she was
every year. If Dee’s intent is irrelevant, how will the jury determine which calves were
inappropriately branded with Travis and Julie’s brand? Is it all calves, is it only those
calves that Travis personally branded, as opposed to those branded by one of his children
or one of the neighbors who helped? The Circuit Court’s ruling will force the jury to
make decisions on Travis’s conduct without the benefit of the full picture, painted by all
relevant, admissible evidence.

No authority, whether statutory, this Court’s previous decisions, or decisions from
other jurisdictions support the Circuit Court’s expansion of the bright-line rule applicable
to powers of attorney into the corporate context. Rather, the authority uniformly applies
a good faith/fairness standard regarding alleged acts of self-dealing. There is no
authority, nor reason, to expand the bright-line rule and remove from the jury the
evidence of the circumstances of the challenged transactions, including all evidence of

Dee’s intent. The question of whether Travis acted in good faith, when personally dealing
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with SAR assets is a question of fact. See, Mueller v. Cedar Shore Resort, 2002 S.D. 38,
11, 643 N.W.2d 56, 62 (“The question of whether there has been a breach of [a
fiduciary] duty is one of fact . ..”). A fact question to be determined by the jury, armed
with all evidence of the circumstances surrounding the transactions — including all
evidence of Dee’s intentions.

The Circuit Court recognized that expanding the bright-line rule excluding
evidence of authority to self-deal could subvert the intentions of Dee, the sole shareholder
of SAR. “As indicated above, there may be evidence tending to support Travis’s
contention that Dee not only approved of, but directed Travis to convert assets of SAR to
his personal use. SAR urges that such evidence — even if it means Dee’s actual intent is
subverted — must not be considered in the absence of explicit written authorization for
Travis to self-deal from the corporation.” R. 261, (App. 3).

But that’s exactly what the Circuit Court’s Order did. Under that Order, Travis
will be unable to bring forward the parade of friends, family and neighbors that will
testify to his relationship with Dee, Dee’s articulated desire to keep Travis and Julie on
the ranch, and the actions Dee took to accomplish that desire. Instead, he will be forced
to sit silently at trial while his brothers-in-law tell a small fraction of the story of Dee’s
legacy. The Order would not allow Travis to call family and neighbors to discuss the
branding of the 2015 calf crop when that issue is raised. When Lance and Craig raise the
issue of the pickup purchased for Travis’ daughter, Travis will be unable to ask Lance
and Craig whether their children also received similarly priced vehicles from their
grandmother at nearly the same age. R. 148 (App. 76) at § 45. Travis won’t be able to

mention Dee’s comment in her Will that: “I am aware that my sons may not be happy
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with the provisions | have made in my Will; however | ask them to honor my wishes and
accept what I have done.” R. 147, (App. 75) at § 35. Travis won’t be able to ask Lance
and Craig how they spent the $100,000.00 checks their mother sent them marked
“inheritance.” R. 148, (App. 76) at 1 41. Travis won’t be able to mention that Dee went
to the Harding County Treasurer’s office and placed the SAR vehicles in Travis name —
without Travis’s knowledge. R. 147, (App. 75) at 1 40. Travis will have to bite his
tongue when he recalls how often Lance or Craig visited their mother, including while
she was dying of cancer. R. 148, (App. 76) at 11 42, 44. Travis won’t be able to mention
that he’s been writing checks on the SAR account since before Calvin Smith passed
away. R. 146, (App. 74) at T 24. The case will have absolutely nothing to do with
whether or not Dee Smith actually intended for Travis to benefit from SAR assets (Lance
and Craig have admitted they are challenging Travis’s actions based entirely on the lack
of written authorization for the transactions, R. 148, (App. 76) at { 43)) but instead solely
on the lack of written authorization for Travis to receive those assets. The Circuit Court’s
order will work a manifest injustice, an injustice that no judicial authority supports.

CONCLUSION

The Circuit Court’s Order granting partial summary judgment must be reversed.
No authority requires the expansion of the bright-line rule against admission of extrinsic
evidence to establish authorization to self-deal undertaken by the Circuit Court. In fact,
statutes and previous decisions from this Court require that the bright-line rule not be
expanded. The jury must be allowed to determine whether Travis breached a duty of
loyalty to SAR based on all of the relevant circumstances, including the intent of Dee

Smith, the sole shareholder of SAR. Travis Hurst respectfully requests this Court reverse
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the Circuit Court’s Order granting partial summary judgment.
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STATE OF SOUTH DAKOTA ) IN CIRCUIT COURT

)
COUNTY OF HARDING ) FOURTH JUDICIAL CIRCUIT
SMITH ANGUS RANCH, INC. (SAR), 31CIV18-18
Plaintiff,
VS,
TRAVIS HURST, as an alleged ORDER GRANTING PARTIAL
Director of SAR, and as an individual, SUMMARY JUDGMENT
Defendant and
Third-Party Plaintiff,
V8.

CRAIG SMITH AND LANCE SMITH,
Third-Party Defendants.

Plaintiff Smith Angus Ranch, Inc. (hereafter SAR), a South Dakota corporation, has
moved for partial summary judgment regarding some of its claims against Defendant Travis
Hurst (hereafter Travis). For reasons that follow, the motion is granted in part.

Calvin and Dee Smith owned a cattle ranch in Harding County. Smiths owned the
ranch land in their own names. They also operated a corporation, SAR, which owned
certain personal property, including livestock and equipment used in the ranch’s operation.
After Calvin died in 2008, Dee became the sole owner of the land and the sole shareholder
of the corporation. The Smiths had 3 children, Lance Smith, Craig Smith, and Julie Hurst.
Julie Hurst is married to Defendant Travis Hurst. The Hursts participated significantly in
the operation of the Smith ranch, both before and after Calvin’s demise.

In 2013, while Dee dealt with a serious health condition that required regular
absences from the ranch, Travis became a Director and officer of SAR. This was apparently
to enable him to authorize dealings with SAR cattle. He also received authority at some
point prior to 2013 to write checks on the SAR checking account. In addition to entrusting
Travis with much of her ranch and financial affairs, Dee gave things, such as pickups
formerly titled to SAR, to the Hursts, Travis also maintains that she allowed him to brand
all of the 2015 calf crop with the Hurst’s brand, half as a gift from SAR and half as payment
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for pasturing SAR livestock, given Hursts’ acquisition the land pursuant to the contract for
deed. Travis also purchased things with SAR funds, including vehicles and fence posts, for
his personal use. He concedes that the things he bought for himself with SAR funds were
not for the benefit of the corporation. There is no evidence in the record as to what, if any,
compensation Travis received from SAR, in-kind or monetary. In 2015 Dee sold the ranch
land, which she then owned individually, to the Hursts on a contract for deed, at a price that
was potentially far below its market value.

Dee died in October 2015. Her will named Lance and Craig as co-personal
representatives of her estate, a role which they undertook. The will left SAR and its assets
entirely to Lance and Craig, and forgave the amounts due to her from Hursts on the
purchase of her ranch land, essentially bequeathing it to them. Her will explicitly
acknowledged the angst that might arise between her children because of her testamentary
disposition.

In their capacity as the new owners of SAR, Lance and Craig brought this action
against Travis, alleging that Travis committed acts with SAR assets, and at least one
significant prospective asset (the ranch land), which were inappropriate and actionable. One
of those claims is that Travis committed self-dealing, by using corporate funds to purchase
various things for himself (examples noted above).

SAR’s bylaws are not part of the record, but it appears undisputed that they do not
explicitly authorize self-dealing by officers or directors. Travis has no specific evidence,
beyond his assertion that Dee orally consented to his self-dealing, that she authorized the
specific transfers of SAR assets that he made to himself during her lifetime.

In the context of a power of attorney, the South Dakota Supreme Court has adopted a
bright-line rule that no oral extrinsic evidence may be used to prove that an attorney-in-fact
has authority to self deal. Stoebner v. Huether, 2019 SD 58. The Court went even farther,
saying that “a written document must clearly articulate that the fiduciary is authorized to
engage in self-dealing.” Given the fiduciary relationship between an officer / director of a
corporation and its shareholder(s), and the similarity between responsibilities in the two
situations, SAR urges the Court to anticipate that, if called upon to rule, the South Dakota
Supreme Court would extend application of that policy to officer/sharcholder cases.
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As indicated above, there may be evidence tending to support Travis’s contention
that Dee not only approved of, but directed Travis to convert assets of SAR to his personal
use. SAR urges that such evidence — even if it means Dee’s actual intent is subverted —
must not be considered in the absence of explicit written authorization for Travis to self-deal
from the corporation.

SAR may have been loosely operated as a closely-held family corporation, but
nonetheless it was a separate legal entity that at some point the Smiths chose to use for the
operation of their ranching business. The authority cited by Travis in support of a ‘good
faith’ standard, versus the bright-line rule of written authorization to self-deal, arises from
cases that do not involve self-dealing by officers or directors. Schurr v. Weaver, 74 SD 378,
a case which had no advocacy from a corporate party, involved a corporate officer who
entered into a contract with his corporation via the use of a strawman. It discussed the
corporate officer’s duty to exercise good faith and make full and frank disclosure of his
dealings with the corporation, and to get corporate permission to deal indirectly with it.
Case v. Murdock, 488 N.W.2d 885 (SD 1992) involved officer/directors’ buying the right to
purchase a building out from under a corporation that had been negotiating with the seller,
then trying to use the purchase agreement to increase their leverage in the corporation to the
disadvantage of other sharcholders. While the Court in Case discussed the requirement that
officers and directors exercise good faith in all transactions related to their duties; it did not
address allegations of taking corporate assets for personal gain, i.e. self-dealing. Again,
Schultz v. Scandrett, 2015 SD 52, did not involve self-dealing by undocumented transfers of
corporate property to individual officers/directors, but a dispute between shareholder /
officers alleging that some of them had used their position to get the corporation to pay
them excessively.

Clearly, as an officer and director of SAR, Travis acted as a fiduciary to it. He had
no written authority to convert SAR’s assets for his personal gain, and any circumstantial /
extrinsic evidence he might offer in support of his claim that Dee expressly approved his
self-dealing is not admissible. SAR incurred damages, in the amount of his direct diversion
of SAR funds/assets to himself, and those damages (in an amount to be determined later)
were caused by his unauthorized self-dealing.

Based on the foregoing, it is hereby
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ORDERED that SAR’s motion for partial summary judgment is granted insofar as it
seeks a declaration that Travis Hurst’s conveyance of SAR funds/assets to himself violated
his duties as a director/officer of SAR. Beyond that, no opinion is expressed or decision
rendered on the propriety of Dee’s transfer of personal or corporate assets to Travis.

Dated this day of ,20
BY THE COURT:
AttESt: Signed: 8}11/20/2]0 9:45:01 AM
Teigen, Karen é/ﬁ/,%w_

Clerk}'Deputy Gordon D). Swanson
- Circuit Court Judge
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STATE OF SOUTH DAKOTA ) IN CIRCUIT COURT

)SS
COUNTY OF HARDING ) FOURTH JUDICIAL CIRCUIT
)
SMITH ANGUS RANCH Inc. (SAR), ) 31CIV18-000018
)
)
Plaintiff, )
V. )
)
TRAVIS HURST, as an alleged )
DIRECTOR OF SAR, and as an individual, ) NOTICE OF ENTRY OF
) ORDER GRANTING PARTIAL
Defendant and ) SUMMARY JUDGMENT
Third-Party Plaintiff, )
)
V. )
)
CRAIG SMITH and LANCE SMITH, )
)
Third-Party Defendants. )

YOU WILL PLEASE take notice that an Order Granting Partial Summary Judgment was
entered in the above-captioned matter on the 11" day of August, 2020 by the Honorable Gordon
Swanson, a copy of which is attached hereto and by reference incorporated herein, and attested
by the Clerk and filed in the Harding County Clerk of Courts, Fourth Judicial Circuit, in Buffalo,
South Dakota on the 11™ day of August, 2020.

Dated this 12 day of August, 2020.

CLAYBORNE, LOOS & SABERS, LLP
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Michael K. Sabers v
Attorneys for the Plaintiff
PO Box 9129

Rapid City, SD 57709-9129
(605)721-1517
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CERTIFICATE OF SERVICE

I hereby certify that on the 12" day of August, 2020, I sent a true and correct copy of the
foregoing Notice of Entry of Order Granting Partial Summary Judgment to the following:

[]
[]
[

First Class Mail []
Hand Delivery ]
Electronic Mail X

Certified Mail
Facsimile
Odyssey File and Service

David E. Lust
Matthew Naasz
GPNA, LLP
506 Sixth Street
P.O. Box 8045
Rapid City, SD 57709

which is the last known address of the addressee known to the subscriber.

Yl

Michael K. Sabers
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STATE OF SOUTH DAKOTA ) IN CIRCUIT COURT

)
COUNTY OF HARDING ) FOURTH JUDICIAL CIRCUIT
SMITH ANGUS RANCH, INC. (SAR), 31CIV18-18
Plaintift,
Vs,
TRAVIS HURST, as an alleged ORDER GRANTING PARTIAL
Director of SAR, and as an individual, SUMMARY JUDGMENT
Defendant and
Third-Party Plaintiff,
Vs.

CRAIG SMITH AND LANCE SMITH,
Third-Party Defendants.

Plaintiff Smith Angus Ranch, Inc. (hereafter SAR), a South Dakota corporation, has
moved for partial summary judgment regarding some of its claims against Defendant Travis
Hurst (hereafter Travis). For reasons that follow, the motion is granted in part.

Calvin and Dee Smith owned a cattle ranch in Harding County. Smiths owned the
ranch land in their own names. They also operated a corporation, SAR, which owned
certain personal property, including livestock and equipment used in the ranch’s operation.
After Calvin died in 2008, Dee became the sole owner of the land and the sole shareholder
of the corporation. The Smiths had 3 children, Lance Smith, Craig Smith, and Julie Hurst.
Julie Hurst is married to Defendant Travis Hurst. The Hursts participated significantly in
the operation of the Smith ranch, both before and after Calvin’s demise,

In 2013, while Dee dealt with a serious health condition that required regular
absences from the ranch, Travis became a Director and officer of SAR. This was apparently
to enable him to authorize dealings with SAR cattle. He also received authority at some
point prior to 2013 to write checks on the SAR checking account. In addition to entrusting
Travis with much of her ranch and financial affairs, Dee gave things, such as pickups
formerly titled to SAR, to the Hursts. Travis also maintains that she allowed him to brand
all of the 2015 calf crop with the Hurst’s brand, half as a gift from SAR and half as payment

Filed on: 08/11/2020 Harding County, South Dakota 31CIV18-000018

App007



for pasturing SAR livestock, given Hursts’ acquisition the land pursuant to the contract for
deed. Travis also purchased things with SAR funds, including vehicles and fence posts, for
his personal use. He concedes that the things he bought for himself with SAR funds were
not for the benefit of the corporation. There is no evidence in the record as to what, if any,
compensation Travis received from SAR, in-kind or monetary. In 2015 Dee sold the ranch
land, which she then owned individually, to the Hursts on a contract for deed, at a price that
was potentially far below its market value.

Dee died in October 2015. Her will named Lance and Craig as co-personal
representatives of her estate, a role which they undertook, The will left SAR and its assets
entirely to Lance and Craig, and forgave the amounts due to her from Hursts on the
purchase of her ranch land, essentially bequeathing it to them. Her will explicitly
acknowledged the angst that might arise between her children because of her testamentary
disposition.

In their capacity as the new owners of SAR, Lance and Craig brought this action
against Travis, alleging that Travis committed acts with SAR assets, and at least one
significant prospective asset (the ranch land), which were inappropriate and actionable. One
of those claims is that Travis committed self-dealing, by using corporate funds to purchase
various things for himself (examples noted above).

SAR’s bylaws are not part of the record, but it appears undisputed that they do not
explicitly authorize self-dealing by officers or directors. Travis has no specific evidence,
beyond his assertion that Dee orally consented to his self-dealing, that she authorized the
specific transfers of SAR assets that he made to himself during her lifetime.

In the context of a power of attorney, the South Dakota Supreme Court has adopted a
bright-line rule that no oral extrinsic evidence may be used to prove that an attorney-in-fact
has authority to self deal. Stoebrer v. Huether, 2019 SD 58. The Court went even farther,
saying that “a written document must clearly articulate that the fiduciary is authorized to
engage in self-dealing.” Given the fiduciary relationship between an officer / director of a
corporation and its shareholder(s), and the similarity between responsibilities in the two
situations, SAR urges the Court to anticipate that, if called upon to rule, the South Dakota
Supreme Court would extend application of that policy to officer/shareholder cases.
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As indicated above, there may be evidence tending to support Travis’s contention
that Dee not only approved of, but directed Travis to convert assets of SAR to his personal
use. SAR urges that such evidence — even if it means Dee’s actual intent is subverted —
must not be considered in the absence of explicit written authorization for Travis to self-deal
from the corporation.

SAR may have been loosely operated as a closely-held family corporation, but
nonetheless it was a separate legal entity that at some point the Smiths chose to use for the
operation of their ranching business. The authority cited by Travis in support of a ‘good
faith’ standard, versus the bright-line rule of written authorization to self-deal, arises from
cases that do not involve self-dealing by officers or directors. Schurr v. Weaver, 74 SD 378,
a case which had no advocacy from a corporate party, involved a corporate officer who
entered into a contract with his corporation via the use of a strawman. It discussed the
corporate officer’s duty to exercise good faith and make full and frank disclosure of his
dealings with the corporation, and to get corporate permission to deal indirectly with it.
Case v. Murdock, 488 N.W.2d 885 (SD 1992) involved officer/directors’ buying the right to
purchase a building out from under a corporation that had been negotiating with the seller,
then trying to use the purchase agreement to increase their leverage in the corporation to the
disadvantage of other shareholders. While the Court in Case discussed the requirement that
officers and directors exercise good faith in all transactions related to their duties; it did not
address allegations of taking corporate assets for personal gain, i.e. self-dealing. Again,
Schultz v. Scandrett, 2015 SD 52, did not involve self-dealing by undocumented transfers of
corporate property to individual officers/directors, but a dispute between shareholder /
officers alleging that some of them had used their position to get the corporation to pay
them excessively.

Clearly, as an officer and director of SAR, Travis acted as a fiduciary to it. He had
no written authority to convert SAR’s assets for his personal gain, and any circumstantial /
extrinsic evidence he might offer in support of his claim that Dee expressly approved his
self-dealing is not admissible. SAR incurred damages, in the amount of his direct diversion
of SAR funds/assets to himself, and those damages (in an amount to be determined later)
were caused by his unauthorized self-dealing,

Based on the foregoing, it is hereby
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ORDERED that SAR’s motion for partial summary judgment is granted insofar as it
seeks a declaration that Travis Hurst’s conveyance of SAR funds/assets to himself violated
his duties as a director/officer of SAR. Beyond that, no opinion is expressed or decision
rendered on the propriety of Dee’s transfer of personal or corporate assets to Travis.

Dated this day of , 20
BY THE COURT:
Attest: Signed: 8/11/2020 9:45:01 AM
Teigen, Karen Wi
CIerk/Deputy Gordon P). Swanson

L Circuit Court Judge
5,

Pk
¥
IIII
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Defendant and Third Party Plaintiff, Travis Hurst through his attorneys of record, David
E. Lust and Matthew E. Naasz of Gunderson, Palmer, Nelson & Ashmore, L.L..P., of Rapid City,
South Dakota, respectfully petitions the South Dakota Supreme Court for permission to take an
intermediate appeal to review the Order Granting Plaintiff’s Motion for Partial Summary
Judgment (“Order”) dated August 11, 2020 and entered by the Honorable Gordon D. Swanson,
Fourth Judicial Circuit, in the case 37CIV18-000018. Notice of Entry of the Order was served
and filed on August 12, 2020.

STATEMENT OF FACTS

Travis and Julie Hurst raised their children with Calvin and Dee Smith, Julie’s parents, on
aranch in Harding County. Affidavit of Travis Hurst at § 10. The ranch operation was a
collective effort. /d. at  11. Travis and Julie received no salary for their efforts, but were
allowed to run their personal cattle on land owned by Dee and Calvin. Id. at 112, 13. Calvin
passed away in 2008, Dee stayed on her ranch, with the help of Travis, Julie and their children
Dalton, Sadee and Macy. /d. at § 7,8,10. After Calvin’s death Travis became more instrumental
in the operations and management of the ranch. Id. at 9 14.

Smith Angus Ranch, Inc. (“SAR”) was established in approximately 1991. /d. at q1s.
During their marriage Calvin and Dee were the shareholders, officers and directors of SAR. Id. at
916. When Calvin died, Dee became the sole shareholder. /d. at § 17. Dee was the sole officer
and director until 2013. /d. at § 18.

Dee was diagnosed with cancer in 2013. Jd. at § 19. Treatment often took Dee away from
the ranch, to Sioux Falls. /d. at § 20. In 2013, Dee added Travis Hurst’s name to the Amended

Annual Report filed with the South Dakota Secretary of State’s office as vice president and
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director. /d. at § 21. Travis was added as a director to allow him to be able to authorize SAR
cattle transactions at local sale barns. /d. at § 22.

Operation of the ranch did not change in any meaningful way after Travis was listed as a
director on the Amended Annual Reports. /d. at § 23. Travis, Julie and Dee continued to operate
the ranch collectively. /d. at § 24. Travis had been a signatory on SAR checks since at least July
26, 2000. 1d. at § 25. Travis continued to utilize the SAR checking account as needed to make
ranch related purchases, when directed by Dee, just as he had done for years before he was listed
as a director. /d. at § 26. Dee remained singularly in charge of corporate documents and
decisions. /d. at § 27. No arrangement was ever formalized placing the parties’ respective
obligations or authority in writing. Id. at § 28. No shares of SAR were ever transferred to Travis
or Julie, Dee remained the sole sharecholder until her death. /d. at § 29, 30.

After developing cancer, Dee began a concerted effort aimed at ensuring that Travis and
Julie were able to stay on the ranch following her death. In 2015, Dee sold the 6,000 acre ranch
to Travis and Julie. /d. at §31. The real property had never been a corporate asset, it was
owned by Dee individually after Calvin’s death. Id. at 4 33. In her Will, Dee forgave the
payments on the real property owed by Travis and Julie.

Dee’s efforts to pass the assets of SAR to Travis and Julie prior to her death did not begin
and end with her Will. At Dee’s direction, the 2015 calf crop from the SAR cows were all
branded with Travis and Julie’s personal brand, effectively transferring ownership to Travis and
Julie. /d. at 9 34. The SAR cows, roughly 200 pairs, grazed on the real property purchased by
Travis and Julie. Id. at § 35. Approximately half of the 2015 calf crop was meant to pay for use

of the pasture by the pairs during the 2015 grazing season, the other portion of the calf crop was
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a gift from Dee to Travis and Julie. /d. at § 36. Dee unilaterally went to the Harding County
Treasurer’s office and placed Travis’s name on the SAR vehicles. /d. at § 37.

In late 2018, Smith Angus Ranch (“SAR?”) filed a “Complaint and Demand for Jury
Trial” (“Complaint™) alleging that Travis Hurst (“Travis”) breached his fiduciary duty to avoid

self-dealing.

SAR moved for partial summary judgement regarding its claim against Travis for self-
dealing. Plaintiff’s Motion for Summary Judgment rested entirely on this Court’s recent decision
in Estate of Stoebner v. Huether, 2019 S.D., 935 N.W.2d 262 (“Stoebner”). Plaintiff sought
Summary Judgment on the issue of Travis’ Breach of Fiduciary duty arguing that no evidence
other than explicit written authorization is admissible to demonstrates SAR’s (through Dee Smith
the sole-shareholder, President and other Director) authorization for the transactions. The
Honorable Gordon D. Swanson entered an order granting Plaintiff’s Motion. The Circuit Court
articulated the issue raised by Plaintiff’s Motion as follows:

In the context of a power of attorney, the South Dakota Supreme Court

has adopted a bright-line rule that no oral extrinsic evidence may be

used to prove that an attorney-in-fact has authority to self-deal.

Stoebner v. Huether, 2019 SD 58. The Court went even farther, saying

that “a written document must clearly articulate that the fiduciary is

authorized to engage in self-dealing.” Given the fiduciary relationship

between an officer/director of a corporation and its shareholder(s), and

the similarity between responsibilities in the two situations, SAR urges

the Court to anticipate that, if called upon to rule, the South Dakota

Supreme Court would extend application of that policy to

officer/shareholder cases.”

Order at 2.

The Circuit Court then noted that SAR was urging extension of the power of attorney
bright-line rule to the corporate context, even if it meant that the will of the sole shareholder
would be subverted: “As indicated above, there may be direct evidence tending to support

Travis’s contention that Dee not only approved of, but directed Travis to convert assets of SAR

3

Filed: 8/26/2020 4:23 PM CST Harding County, South Dakota 31CIV18-000018
App014



to his personal use. SAR urges that such evidence — even if it means Dee’s actual intent is
subverted — must not be considered in the absence of explicit written authorization for Travis to
self-deal from the corporation.” Id. at 3. The Circuit Court concluded:

Clearly, as an officer and director of SAR, Travis acted as a fiduciary to

it. He had no written authority to convert SAR’s assets for his personal

gain, and any circumstantial/extrinsic evidence he might offer in support

of his claim that Dee expressly approved his self-dealing is not
admissible.

Id.

STATEMENT OF THE QUESTION
1. Whether the Circuit Court improperly expanded this Court’s ruling in Estate of Stoebner

v. Huether to impose a bright-line rule against introduction of evidence authorizing self-
dealing onto all fiduciaries, absent express, written authorization to self-deal.

RELIEF SOUGHT
Travis requests permission to appeal the Circuit Court’s Order Granting Partial Summary
Judgment so that the issue of admissibility of non-written evidence authorizing Travis’s actions
can be determined by this Court before a trial on the merits occurs in which the Circuit Court
will exclude all non-written evidence of the sole shareholder of SAR’s intent as to the disposition
of SAR assets.

STATEMENT OF LAW IN SUPPORT OF REQUEST AND REASONS WHY APPEAL
SHOULD BE ALLOWED

1. Whether the Circuit Court’s Order Granting Partial Summary Judgment
inappropriately extended the bright-line rule regarding admissibility of extrinsic
evidence in power-of-attorney contexts to corporate director/shareholder cases.
Plaintiff’s Motion for Partial Summary Judgment, and the Court’s Order granting that

Motion, rest entirely on this Court’s recent decision in Stoebner. The applicable phrase from

Stoebner states: “We have adopted a bright-line rule that no oral extrinsic evidence may be

introduced to raise a factual issue as to whether an attorney-in-fact was authorized to self-deal
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under a power of attorney.” 2019 S.D. 58 at § 23. The Circuit Court gave special credence to
the following sentence: “The Court went even farther, saying that ‘a written document must
clearly articulate that the fiduciary is authorized to engage in self-dealing.” Order at 2 (quoting
Stoebner, 2019 S.D. 58 at § 23). It is based on this language that the Circuit Court anticipated
this Court would, for the first time, extend the bright-line rule applying to agents acting pursuant
to powers of attorney into the corporate context.

As noted above, the Order quotes this Court as saying “a written document must clearly
articulate that the fiduciary is authorized to engage in self-dealing.” This Court in Stoebner’
cites to Bienash v. Moller (2006 S.D. 78, § 23, 721 N.W.2d 431, 437)for this standard. Bienash
also addressed attorneys-in-fact and breaches of fiduciary duty. See generally id. In Stoebner this
Court found authority in § 23 of Bienash:

The Court, relying on Kunewa's “compelling reasons for the rule prohibiting extrinsic

evidence,” [internal citation omitted], held “an attorney-in-fact may not make gratuitous

transfers of a principal's assets unless the power of attorney from which his or her authority
is derived expressly and unambiguously grants the authority to do so. As a corollary to this
bright-line rule, extrinsic evidence of the principals' intent to allow such gifts is not
admissible.”

Bienash, 2006 S.D. 78 at § 23 (citations omitted).

In Bienash, this Court addressed attorney-in-fact situations. This Court’s use of “the
fiduciary™ in paragraph 23 of Stoebner was a clear reference to the fiduciary before the Court, an
attorney-in-fact operating pursuant to a written power of attorney.

Going further, the quoted authority in Bienash deals specifically with written instruments

that confer authority. Kunewa v. Joshua, 83 Haw. 65, 71, 924 P.2d 559, 565 (Ct. App. 1996). “It

is also well-established that powers of attorney ‘are subjected to a strict construction and are

! The phrase “power of attorney” is used sixteen (16) times throughout the Stoebner opinion. See
Stoebner, 2019 S.D. 58, 935 N.W.2d 262.
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never interpreted to authorize acts not obviously within the scope of the particular matter to
which they refer.”” Id. at 565. (citation omitted).
When authority is conferred upon an agent by a formal, written instrument, such as a power
of attorney, the authority given the agent will be strictly construed so as to exclude any
authority not specifically set forth, except authority necessary to effectuate the purpose of
the authority granted. Accordingly, it is well-settled that an agent lacks authority to make
a gift of the principal's property unless that authority is expressly given by the language of
the power of attorney.
Id. (citations omitted). The bright-line rule from Kunewa, Bienash and Stoebner applies only
when authority is conferred upon an agent by a formal, written instrument. This bright-line rule
does not apply absent a formal written conferral of authority. There is no bright-line rule
excluding all non-written evidence of a director’s authority to personally benefit from a
transaction with the corporation.
2. Applicable standard for director self-dealing
The Circuit Court’s Order imposes strict liability on a director who benefited from a
transaction with the corporation without written authorization. Strict liability in that context is

not supported by the relevant authority. The appropriate standard is one of fairness and good

faith, in light of all available circumstances.

The ability of a shareholder or corporation to recover damages on the basis of a director’s

self-dealing transaction is controlled by statute. SDCL § 47-1A-861.1? provides:

2 This statute effectively modifies the common law fiduciary duty of loyalty. See, Schock v.
Nash, 732 A.2d 217,225 (De. 1999). In Schock, the Delaware Supreme Court noted: “Unlike
corporate law and limited partnership law that provide statutory modifications to the common
law of fiduciary duty, there is no statutory provision that alters the common law fiduciary duty of
loyalty owed by an attorney-in-fact under a durable power of attorney.” Id. The Schock Court
noted that the corporate statute cited “provide[s] corporate directors with a safe harbor from
allegations of self-dealing if the transaction is approved by a majority of the informed and
disinterested directors, or disclosed to and approved by the shareholders.” /d. at n. 21 (citing 8
Del.C. § 144). The statutory scheme cited in Schock is similar to that provided in SDCL § 47-
1A-861.1 et seq.

Filed: 8/26/2020 4:23 PM CST Harding County, South Dakota 31CIV18-000018
App017



A director's conflicting interest transaction may not be enjoined, set aside, or give rise to
an award of damages or other sanctions, in a proceeding by a sharcholder or by or in the
right of the corporation, because the director, or any person with whom or which the

director has a personal, economic, or other association, has an interest in the transaction,

?;) Directors' action respecting the transaction was at any time taken in compliance with

§§ 47-1A-862 to 47-1A-862.3, inclusive;

(2) Shareholders' action respecting the transaction was at any time taken in compliance

with §§ 47-1A-863 to 47-1A-863.3, inclusive; or

(3) The transaction, judged according to the circumstances at the time of commitment, is

established to have been fair to the corporation.

Whether any specific transaction between Travis Hurst and Smith Angus Ranch gives rise to
liability on the part of Travis Hurst will be judged by this statute. Critically, the statute refers to
“fairness” and “the circumstances at the time of commitment” concepts diametrically opposed
with exclusion of all evidence regarding the fairness or circumstances of those transactions. The
Circuit Court’s ruling that “any circumstantial extrinsic evidence [Travis Hurst] might offer in
support of his claim that Dee expressly approved his self-dealing is not admissible™ cannot be
reconciled with the relevant statutory standard to be used at trial.

Additionally, the statutes referenced by SDCL § 47-1A-861.1 focus on whether the other
directors and/or shareholders were aware of, and approved, the challenged transactions. See,
SDCL § 47-1A-862-863.3. Here, Dee Smith was the sole sharcholder, president and only other
director at the time of the challenged transactions. Travis must be allowed to demonstrate to the
jury that the challenged transactions were fair to the corporation, and that the sole shareholder
and other director compelled those transactions. The Circuit Court’s Order prevents the jury
from hearing the evidence that will allow them to determine whether Plaintiff can recover from
Travis pursuant to the applicable statute.

In this closely-held, family ranching corporation, Dee Smith, the sole sharcholder, a director

and president, made the decisions for the corporation. “It is to be noted that a close corporation
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is one in which management and ownership are ‘substantially identical to the extent that it is
unrealistic to believe that the judgment of the directors will be independent of that of the
stockholders.”” Case v. Murdock, 528 N.W.2d 386, 391 (Wuest, J., dissenting)(quoting Thisted
v. Tower Management Corp., 409 P.2d 813, 820 (1966)). As quoted by Justice Wuest, in a close
corporation:
There usually is no division between the shareholder-owners and the director-managers.
Either the stockholders themselves are the directors, or they so closely dominate and
control the directors that the latter are little more than their agents. Frequently the
shareholders go even further, and besides being directors are also the officers and
executives of the company. In any event either through serving as the directors and
officers themselves, or through detailed provisions in the charter, by-laws, or stockholder
agreements, the shareholders personally manage and control the business directly or else
perform these functions through others who in fact simply act as their agents. /d. (quoting
O’Neal & Thompson, O’Neal’s Close Corporations § 1.07, at 28 n.1 (3d ed. 1994)).
Under a duty of loyalty analysis guided by the relevant statutes, the focus should be on the
good faith of the transaction and its inherent fairness from the viewpoint of the corporation and
those interested, namely the sole shareholder, Dee. The South Dakota Supreme Court has long
held that a director is not prohibited from dealing with his corporation. Schurr v. Weaver, 53
N.W.2d 290, 293 (S.D. 1952).> “While a director is not prohibited from dealing with his
corporation, yet such transactions are not without restrictions which do not apply to strangers
dealing with the corporation. It is his duty to make full and frank disclosure of the circumstances
and not to undertake to deal indirectly without sanction of the corporation.” Id. In order to

prove that Travis Hurst breached his fiduciary duty to SAR, Plaintiff must establish that Hurst

failed to exercise the utmost good faith in his transactions with SAR. “We have held that

* The Circuit Court distinguished Travis Hurst’s authority applying the good faith standard in the
director self-dealing context. See, Order at 3. But the South Dakota cases cited herein deal with
breaches of fiduciary duty in the corporate context, much more closely factually analogous with
the present matter than Stoebner. Also, the good faith standard found in the authority cited by
Travis aligns with the relevant statutes and the authority from Delaware courts.

8
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corporate officers and directors are held to a high degree of diligence and due care in the exercise
of their fiduciary duties to shareholders. Directors of a corporation occupy a fiduciary position
in respect to the corporation and its shareholders, and are required to exercise the utmost good
faith in all transactions touching a director’s duty.” Case v. Murdock, 488 N.W. 2d 885, 890
(S.D. 1992) (“Case™).* The appropriate standard is not one of strict liability.

Corporate law from Delaware shares the “good faith” standard. “When directors are self-
dealing, ‘they are required to demonstrate their utmost good faith and the most scrupulous
inherent fairness’ of the transaction.” Weinberger v. UOP, Inc., 457 A.2d 701, 710 (Del. 1983)).
It is not a strict liability standard.

Thus, where, as here, directors make decisions about their own compensation, those

decisions presumptively will be reviewed as self-dealing transactions under the entire

fairness standard rather than under the business judgment rule.
Espinoza v. Zuckerberg, 124 A.3d 47, 54 (Del. Ch. 2015). No authority, whether statutory, South
Dakota decisional authority, or decisions from other jurisdictions support the Circuit Court’s
expansion of the bright-line rule applicable to powers of attorney into the corporate context.
Rather, the authority uniformly applies a good faith/fairness standard regarding alleged acts of
self-dealing.
REASONS WHY THE APPEAL SHOULD BE ALLOWED

The Circuit Court improperly excluded all evidence Travis may “offer in support of his

claim that Dee expressly approved him self-dealing...”. Absent permission to appeal this

* In Schultz v. Scandrett, this Court approved of a jury instruction that read: “All officers and
directors of a corporation, whether Plaintiff or Defendants, owe a fiduciary duty to the
corporation and its shareholders. They are required to use a high degree of diligence and due
care and the utmost good faith and fair dealing in the exercise of their fiduciary duties to
shareholders. They must act in good faith and refrain from transactions in which they receive an
improper personal benefit.” 2015 S.D. 52, 923, 866 N.W.2d 128, 136-37.

9
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decision, Travis will be forced to try this case to a jury without introducing evidence of Dee’s
intentions. Then, after a lengthy, expensive trial, Travis will be forced to bring this identical
issue back to this Court. This question is purely one of law, a question that should be answered
prior to trial.
PAPERS AND EXHIBITS RELEVANT AND MATERIAL

1. Ex. 1- Order Granting Partial Summary Judgment.

2. Ex. 2- Transcript of Hearing Re: Motion for Partial Summary Judgment.

3. Ex. 3- Notice of Entry of Order Granting Partial Summary Judgment.

4. Ex. 4- Affidavit of Travis Hurst.

Dated this 26™ day of August, 2020.

GUNDERSON, PALMER, NELSON &
ASHMORE, LLP

g

By:

Matthew E. Naaj/
Attorneys for Defendant and Third-Party Plaintiff

506 Sixth Street

P.O. Box 8045

Rapid City, SD 57709-8045
Telephone: (605) 342-1078
Email: mnaasz@gpna.com
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CERTIFICATE OF SERVICE

I certify that on August 26, 2020, a true and correct copy of PETITION FOR
PERMISSION TO TAKE INTERMEDIATE APPEAL were electronically filed through
South Dakota’s Odyssey File and Serve Portal, upon the following individuals:

CLAYBORNE, LOOS & SABERS, LLP
MICHAEL K. SABERS

TRAVIS B. JONES

Attorneys for Plaintiff and Third-Party Defendants
2834 Jackson Blvd., Suite 201

P.O. Box 9129

Rapid City, SD 57709-9129

msabers(iclslawyers.net

By: /s/ Matthew E. Naasz
Matthew E. Naasz

11

Filed: 8/26/2020 4:23 PM CST Harding County, South Dakota 31CIV18-000018
App022



STATE OF SOUTH DAKOTA ) IN CIRCUIT COURT
) SS
COUNTY OF HARDING ) FOURTH JUDICIAL CIRCUIT

SMITH ANGUS RANCH, INC. (SAR), 31CIV18-000018

Plaintiff,
PLAINTIFF AND THIRD-PARTY
Vs. DEFENDANTS’ MOTION FOR
PARTIAL SUMMARY JUDGMENT
TRAVIS HURST, as an alleged
DIRECTOR OF SAR, and as an
individual,

Defendant and
Third-Party Plaintiff,

Vs.
CRAIG SMITH and LANCE SMITH,

Third-Party Defendants.

COME NOW the Plaintiff, Smith Angus Ranch, Inc. (SAR), and Third-Party
Defendants, Craig Smith and Lance Smith, pursuant to SDCL § 15-6-56 (a), and
move the Court for Partial Summary Judgment. This Motion is based on the files
of record of this Court, as well as the following separately filed pleadings and
exhibits referenced and incorporated therein:

1. Plaintiff and Third-Party Defendants’ Memorandum in Support of
Motion for Partial Summary Judgment;

2. Plaintiff and Third-Party Defendants’ Statement of Undisputed Facts

in Support of Motion for Partial Summary Judgment; and
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3. Affidavit of Michael K. Sabers with Exhibits referenced or
incorporated in pleadings.

Based on such pleadings, affidavit, and the record in this case, Plaintiff
and Third-Party Defendants respectfully request that this Court grant their
Motion for Partial Summary Judgment on the following issues:

1. That Defendant Hurst was a Director of SAR;

2. That Defendant Director Hurst owed SAR a fiduciary duty that
included the duty to not self-deal or usurp corporate opportunity;

3. That Defendant Director Hurst breached his duty in self-dealing;

4. That no written authorization existed to justify self-dealing and
Defendant Director’s Hursts attempt to utilize “oral” authorization fails as a
matter of law; and

5. That damages, the extent of which will be determined at trial, exist.

Submitted this 21st day of July, 2020.

CLAYBORNE, LOOS & SABERS, LLP
/s/ Michael K. Sabers

MICHAEL K. SABERS

TRAVIS B. JONES

Attorneys for Plaintiff and Third-
Party Defendants

2834 Jackson Blvd., Suite 201

PO Box 9129

Rapid City, SD 57709-9129

msabers@clslawyers.net
tjones@clslawyers.net
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CERTIFICATE OF SERVICE

The undersigned hereby certifies that he served true and correct copies of
the foregoing PLAINTIFF AND THIRD-PARTY DEFENDANTS’ MOTION FOR
PARTIAL SUMMARY JUDGMENT upon the persons herein next named, on the
date shown below, by serving the same through Odyssey File and Serve, to:

David Lust
Matthew Naasz
Gunderson, Palmer, Nelson & Ashmore
506 6th Street
P.O. Box 8045
Rapid City, SD 57709

and that such addresses are the last addresses known to the
subscriber/undersigned.

Dated this 21st day of July, 2020.

/s/ Michael K. Sabers
MICHAEL K. SABERS
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STATE OF SOUTH DAKOTA ) IN CIRCUIT COURT

) SS
COUNTY OF HARDING ) FOURTH JUDICIAL CIRCUIT
SMITH ANGUS RANCH, INC. (SAR), 31CIV18-000018
Plaintiff,
PLAINTIFF AND THIRD-PARTY
Vs. DEFENDANTS’ MEMORANDUM IN
SUPPORT OF MOTION FOR
TRAVIS HURST, as an alleged PARTIAL SUMMARY JUDGMENT
DIRECTOR OF SAR, and as an

individual,

Defendant and
Third-Party Plaintiff,

Vs.
CRAIG SMITH and LANCE SMITH,

Third-Party Defendants.

COME NOW the Plaintiff, Smith Angus Ranch, Inc. (hereinafter “SAR”),
and Third-Party Defendants, Craig Smith and Lance Smith, through
undersigned counsel, hereby submit this Memorandum in Support of Motion for
Partial Summary Judgment pursuant to SDCL § 15-6-56(a). This Memorandum
is submitted in support of the aforesaid Motion.

PRELIMINARY STATEMENT

Smith Angus Ranch (hereinafter “SAR”) has filed this Motion for Partial
Summary Judgment because there are no genuine issues as to material facts

and Plaintiff is entitled to a judgment as a matter of law on Count 1-Breach of
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Fiduciary Duty and Count 2-Self Dealing as set forth in its Complaint. The
record is undisputed as to the following:

1. That Defendant Hurst was a Director of SAR;

2. That Defendant Director Hurst owed SAR a fiduciary duty that
included the duty to not self-deal or usurp corporate opportunity;

3. That Defendant Director Hurst breached his duty in self-dealing;

4. That no written authorization existed to justify self-dealing and
Defendant Director Hurst’s attempt to utilize “oral” authorization fails as a
matter of law; and

S. That damages, the extent of which will be determined at trial, exist.
References to the Plaintiff’s Statement of Undisputed Material Facts will be
“SUMF” followed by the paragraph number. Deposition exhibits shall be
referenced by “Ex.”.

FACTUAL BACKGROUND

On September 11, 2018, Plaintiff commenced this action against Travis
Hurst (hereinafter “Hurst”) after learning Hurst engaged in self-dealing and
breached the fiduciary duty he owed to SAR. (See Complaint § 8,9,14). The
Complaint also alleges three alternative causes of action against Hurst including
usurpation of corporate opportunity, fraud and conversion. Id at q 17-3.
However, this motion is limited to Hurst’s breach of fiduciary duty and self-
dealing which now, based on discovery responses, and the sworn deposition

testimony of Travis Hurst, is undisputed.
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During her lifetime, Emma Dee Smith (hereinafter “Dee Smith”) was the
sole shareholder of SAR and remained so at the time of her passing on October
24, 2015. (Complaint § 2). SAR primarily ran cattle and was located in Harding
County. Emma had three children Lance Smith, Craig Smith and Julie Hurst.
Lance Smith (hereinafter “Lance”) and Craig Smith (hereinafter “Craig”) were
appointed co-personal representatives of the Estate of Emma Dee Smith in her
will. Id. at § 3. Lance and Craig were also bequeathed any and all interest Emma
had in SAR at the time of her death (primarily cattle, hay and equipment). Id. at
9 4. Lance and Craig were Directors of SAR and responsible for its wrapping up.
Id. Prior to Emma’s death however, Hurst (Defendant and Julie Hurst’s husband)
was a director of SAR. (Ex. 11; Hurst Depo. P. 11-14). Hurst worked on the
ranch alongside his wife, Julie, during the period leading up to Dee Smith’s
death.

In December 2014, Dee Smith signed a Power of Attorney while she was in
treatment in Sioux Falls, SD. (Defendant’s Interrogatory Response No. 35; SUMF
9 6). Sometime thereafter, Dee Smith suffered a stroke which led her to become
legally blind in the left eye and was admitted to the nursing home at Peaceful
Prairie. (SUMF q 7-9). She was there for one week until her passing in October
2015. (SUMF ¢ 6). Subsequently, the Estate hired counsel, and consistent with
responsibilities as co-personal representative, Lance and Craig began looking
into the Estate’s finances. They uncovered that Hurst had initiated and
completed countless transactions that amounted to a breach of fiduciary duty

and self-dealing.
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ARGUMENT

A. Summary Judgement Standard
The standard for summary judgment is well known and settled in South
Dakota. The Supreme Court as stated that the trial court,

. must determine whether the moving party demonstrated the
absence of any genuine issue of material fact and showed
entitlement to judgment on the merits as a matter of law. The
evidence must be viewed most favorably to the nonmoving party and
reasonable doubts should be resolved against the moving party. The
nonmoving party, however, must present specific facts showing that
a genuine, material issue for trial exists.

Zochert v. Protective Life Ins. Co., 2018 S.D. 84, 119, N.W.2.

The burden of proof on a motion for summary judgment is placed on the
moving party and the movant must show that there are no genuine issues of
material fact and that the movant is entitled to a judgment as a matter of law.
SDCL 159-6-56(c); Wulf, 2003 S.D. at 105, §17. The non-moving party,

«©

however, “... cannot merely rest on the pleading, but must present specific
facts by way of ‘affidavits or as otherwise provided in SDCL 15-6-56(¢)’...
setting forth specific facts showing the existence of genuine issues of material
fact.” Wulf, 2003 S.D. at 105, §18. Moreover, “... mere general allegations or
denials will not prevent the issuance of summary judgment.” Id., at 18. A
party opposing “... summary judgment must establish the specific facts which
show that a genuine and material issue for trial exists.” Id., at §18. Finally,
“... [sJummary judgment is not the proper method to dispose of factual

questions ...”; however, when “... fact questions are undisputed ...” they then

become questions of law for the court to decide and are appropriately disposed
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of on summary judgment. Keystone Plaza Cond. Assn. v. Eastep, 2004 S.D.

28, 18, 676 N.W.2d 842.

B. Hurst Creation of Fiduciary Duty and Breach

“The existence of a fiduciary duty and the scope of that duty are questions of
law for the trial court.” Landstrom v. Shaver, 1997 SD 25, P25, 561 N.W.2d 1,
7. "A fiduciary is defined as 'a person who is required to act for the benefit of

m

another person on all matters within the scope of their relationship."" Dykstra v.
Page Holding Co., 2009 SD 38, § 27, 766 N.W.2d 491, 497 (quoting Black's Law
Dictionary (8th ed. 2004)). "[Dl]irectors of a corporation occupy
a fiduciary position in respect to the corporation and its shareholders, and are
required to exercise the utmost good faith in all transactions touching
a director's duty." Case v. Murdock, 488 N.W.2d 885, 890 (citing Schurr v.
Weaver, 74 SD 378, 384, 53 N.W.2d 290, 293 (1952)).

To recover for breach of fiduciary duty, a plaintiff must prove: (1) that the
defendant was acting as plaintiff's fiduciary; (2) that the defendant breached
a fiduciary duty to plaintiff; (3) that plaintiff incurred damages; and (4) that the
defendant's breach of the fiduciary duty was a cause of plaintiffs damages.
Chem-Age Indus. v. Glover, 652 N.W.2d 756, 761 (S.D. 2002).

The fiduciary relationship between SAR and Hurst is clearly established
by Hurst’s testimony and South Dakota case law. Hurst admitted that he was

the director and vice president of SAR in his deposition and written discovery

responses. (SUMF 9 2 and 3). Hurst admitted that directors of corporations owe
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a fiduciary duty and that the purpose of becoming a director of the corporation
is to benefit the corporation and not to benefit one’s self. He testified,
Q: [I]f you look at 7, it says, Defendant admits as a general
proposition directors owe a fiduciary duty to corporations. Can we

agree on that basic premise here today?

Mr. Naaz: I'm going to object to the degree it calls for a legal
conclusion. Go ahead and answer.

A: From what I know now, yes, I would agree.

Q: And so the purpose — and can we also agree on the general

proposition the purpose of becoming a director of the corporation is

to benefit the corporation, not to benefit one’s self, is that fair?

A: Yeah, that’s fair.
(Deposition of Travis Hurst p.7:19-8:7). More importantly though, Hurst
throughout his deposition testimony, admitted that his actions were not for the
benefit of SAR. (SUMF ¢q 19, 25, 30, 31, 32, 33, 36, 37, 39, 40). As shown below,
Hurst’s breach of his fiduciary duty to SAR was encompassed in many forms
including: initiating wire transfers for personal vehicles, converting assets,
writing checks for personal expenses, and buying real property that SAR would
have had an interest in which amount to usurpation of corporate opportunity.
Therefore, based upon Hurst own admissions and as director, his duty required
him to have placed the interest of SAR ahead of all other interests to include his
own and to have acted with utmost good faith to have avoided any type or kind
of self-dealing. The record is clear that Hurst was acting as a fiduciary for SAR,

that he breached that duty by engaging in acts not for the benefit of SAR and

self-dealing and that due to that breach, Plaintiff has incurred damages.
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Therefore, the Plaintiff is entitled to a judgment as a matter of law on Count 1 of
the Complaint.
C. Hurst Acted In Self-Dealing

As previously stated herein, when a fiduciary relationship exists a
corresponding duty to not self-deal is created as well. "A fiduciary must act with
utmost good faith and avoid any act of self-dealing that places [his] personal
interest in conflict with [his] obligations to the beneficiaries." In re Estate of
Stevenson, 2000 SD 24, § 9, 605 N.W.2d 818, 821 (quoting Am. State Bank v.
Adkins, 458 N.W.2d 807, 811 (S.D. 1990)). In the corporate setting the South
Dakota Supreme Court has repeated stated, “[T]hat a director of a corporation
has a duty to make a full and frank disclosure of the circumstances in a deal
affecting the corporation and was not to undertake such dealing without
sanction of the corporation.” Case v. Murdock, 488 N.W.2d 885, 890, (1992)
citing Schurr v. Weaver, 74 S.D. 378, 384, 53 N.W.2d 290, 293 (1952)). The
doctrine of corporate opportunity has a long history in the law. Essentially, the
doctrine holds that one who occupies a fiduciary relationship to a corporation
may not acquire, in opposition to the corporation, property in which the
corporation has an interest or tangible expectancy. Id. It its decision in Case,
the Court cited with approval 3 Fletcher Cyc. of Corp., § 861.1, p. 288 (1986)
stating:

If the doctrine of business opportunity is to possess any vitality, the

corporation or association must be given the opportunity to decide,

upon full disclosure of the pertinent facts, whether it wishes to enter

into a business that is reasonably incident to its present or

perspective operations. Since a director is under a duty to inform
the corporation of the full circumstances of the transaction, mere
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disclosure of the transaction, without revealing the surrounding
circumstances, is not sufficient, and it has been held that the failure
to make complete disclosure constitutes constructive fraud, thereby
tolling the statute of limitations.

Id. Given the clear fiduciary relationship imposed upon Hurst, Hurst’s
duty was to protect SAR’s interests above and beyond his own interests.
However, as evidenced by his own testimony, Hurst regularly placed his
own personal interest ahead of the corporation. A list of some of Hurst’s

self-dealings follows:

1. Pickup purchase -In July 2014, Hurst bought a pickup for his

son, using funds from the SAR account. Hurst testified:

Q: And so in July of 2014, you would have utilized, while acting
as a director of Smith Angus Ranch, Inc., funds from Smith Angus
Ranch, Inc., to buy your son a pickup?

A: Yes. That’s right.

Q: Can you tell me where in your director’s hat how that
purchase benefited Smith Angus Ranch, Inc.?

A: It didn’t.

(Deposition of Travis Hurst p. 69:3-13)

2. Second pickup purchase - In October of 2015, after Dee

had a stroke just days before her death, Hurst wired money from the SAR

account to buy another pickup. He admitted:

Q: You wire transferred money on October 20, 2015, from Smith

Angus Ranch, Inc., account for the purchase of a vehicle that was titled

in your name, correct?

31CIV18-000018
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A: Correct.
Q: Can you tell me how the use of Smith Angus Ranch, Inc. funds

to buy a pickup that was title in your own name benefited the entity?

A: No.

Q: Did it?

A: Did it benefit the entity?
Q: Correct.

A: No.

(Deposition of Travis Hurst p. 121:13-122:5)

3. Purchase of steel fence posts by SAR for land owned by Hurst - In
May of 2015, Hurst admits purchasing steel fence posts and fencing supplies
out of the SAR checking account to be used on land that allegedly was owned by

Hurst. He testified:

Q: Let's look at check 12261. That is a check made out to Buffalo

Hardware?
A: Correct.
Q: And that is for steel posts?
A: Yep.

Q: Would you agree with me that at the time that those posts

were bought, Smith Angus Ranch, Inc., did not own land?

A: Correct.
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Q: In fact, if the contract for deed is enforceable, Dee doesn't own

land at this point either, does she?
A: No.

Q: And so these are still posts being bought on the Smith Angus

Ranch, Inc., account for land you and your wife own?
A: I'm not sure exactly where the posts went, but probably.

Q: Are you aware of any other land that you would have been

putting steel posts on other than your own?

A: No.

(Deposition of Travis Hurst p. 85:6-25)

4. Purchase of approximately 6,000 acres from Dee Smith - SAR
which owned the cattle, kept those cattle on land owned by Dee Smith
individually. In the spring of 2015, Hurst a director of SAR, signed a
contract for deed personally purchasing the land for $200 per acre from
Dee Smith. (Deposition of Travis Hurst p. 56). Following Dee’s death in
October of 2015, an appraisal was done on the property which appraised
the land in excess of $600 per acre. Id. Hurst did not offer this property
to SAR despite the fact that SAR was renting the property to run its cattle
on it, he testified:

Q: In your role as a director of Smith Angus Ranch, did

you ever contemplate having Smith Angus Ranch acquire

the property?
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A: No.
Q: Okay. Do you recall the per acre price that the
purchase agreement detailed?

A: I believe it was 200.

Q: An acre?
A: Yes.
Q: You subsequently become aware through the estate work

that an appraisal was done on that same property?
A: Correct.
Q: And you understand that appraisal is north of 600 an acre?
A: Correct.
Q: Okay. So, again, going back to my question in regards to your
role or your hat as a director of Smith Angus Ranch, there is a
transaction taking place where just assuming the appraisal number
and the purchase number that land is being bought for 400 an acre
less than what it's worth, fair?
A: Fair.
(Deposition of Travis Hurst p. 56:12-57:8). Additionally, after the Contract
for Deed was entered Hurst charged SAR one half of the 2015 calf crop, a
value of $123,500.00, as compensation for pasture rent. He testified:
Q: On the date in which you and your wife would have entered
into the contract for deed on that plus-minus 6,000 acres, what was

your expectation for what you
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would receive for pasture rent for the Smith Angus Ranch cattle?

A: Half the calf crop.

(Deposition of Travis Hurst p. 60:8-13). So not only did Hurst acquire the land
for one third of its appraised value, he then turned around and charged SAR
$123,500.00 as rent to pasture its cattle.

None of the four examples of self-dealing listed above are disputed; they
can’t be. However, Hurst is now desperately attempting to claim that Dee Smith
orally blessed his abhorrent profiting off of the back of SAR. As explained below,
that argument is prohibited.

C. No Extrinsic Evidence is Admissible to Prove Oral Authorization to

Self-Deal

According to Hurst’s testimony and responses to written discovery, he
has taken the position that Dee Smith had given him verbal authorization to
self-deal. (SUMF q 12). In responding to Plaintiff’s Interrogatories on this topic,

Hurst answered as follows:

Interrogatory No. 25: If you contend in this litigation that your actions were authorized by Smith
Angus Ranch, Inc, please identify every written document that supports such position.

ANSWER NO. 25; There are no written documents. The authorizations were all verbal from
Dee Smith.

Hurst admits that there are no written documents, in the bylaws or otherwise
that authorized his self- dealing actions by SAR. (SUMF q 11-12). Likewise, at
his deposition he testified:

Q: And so as we sit here today, and I understand discovery is

continuing, but as we sit here today, you are not aware of any
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written document that would have given you written authority to

transfer assets from Smith Angus Ranch to yourself?

A: No.
(Travis Hurst Depo. p.25:11-16). The Supreme Court has held that if the power
to self-deal is not specifically articulated in the governing document, the power
to do so does not exist. Wyman v. Bruckner, 908 N.W.2d 170, 176 (S.D. 2018).
The Supreme Court in Stoebner recently addressed the issue of “oral” authority
in cases of breach of fiduciary duty and self- dealing and adopted a bright line
rule excluding oral extrinsic evidence to raise a factual issue as to whether an
attorney in fact was authorized to self-deal under a power of attorney. The Court
stated:

Because fiduciaries must strictly avoid any acts of self-dealing, the
authority to self-deal exists only if the power of attorney provides
"clear and unmistakable language" specifically authorizing acts of
self-dealing. Id. § 14, 721 N.W.2d at 435. "Self-dealing occurs when
an agent pits their personal interests against their obligations to the
principal." Wyman, 2018 S.D. 17, § 23, 908 N.W.2d at 177. Self-
dealing is precluded "even when the language of a power of attorney
might logically entail the ability to self-deal" if there is no explicit
provision allowing it. Id. § 22, 908 N.W.2d at 177.

“No written evidence has been introduced that clearly articulates
that Stoebner authorized this act of self-dealing. Regardless of
Huether’s intentions and even if Stoebner approved of the
transaction, there is no admissible written evidence supporting
Huether’s ability to self-deal.” Id. at 268-69.

“We have adopted a bright line rule that no oral extrinsic evidence
may be introduced to raise a factual issue as to whether an attorney
in fact was authorized to self deal under a power of attorney.” Id. at
268 (emphasis added).
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Estate of Stoebner v. Huether, 935 N.W.2d 262, 267-68 (S.D. 2019). Here, it is
undisputed that the SAR by-laws or corporate documents appointing Hurst as
Director did not contain the power to self-deal, and Hurst admitted this as true.
(SUMF 9 11-12). As such, Hurst cannot use the allegation that Dee Smith gave
him verbal authority to avoid summary judgment.

However, even if this Court were to consider Hurst’s claim that Dee Smith
gave him verbal authority to self-deal, a review of Hurst’s testimony brings this
allegation into serious doubt. For instance, after Dee Smith had a stroke she
was admitted to Peaceful Prairie Nursing Home for nursing care. While Dee was
at Peaceful Prairie, in a failing, unresponsive state of health, Hurst wired money
out of the SAR checking account to purchase a pickup in Bozeman, Montana,
that was titled solely in his name. He testified:

Q: If we go down October 20, 2015.

Down to where:
Where it starts, Client required, fourth line, right side.

Okay.

c » O 2

I'll read it. Client required extensive assistance. Complains
ADLs throughout day. Client not responding to commands, total
assist. And I think that - - I don’t know what a C with a line over it
means. But it says total assist, feedings & toileting & snacks. Did I
read that correctly?

A: Yep.

Q: She is not doing very well on October 20th, 2015, is she?
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A:

Q:

No.

You wire transferred money on October 20t 2015, from Smith

Angus Ranch, Inc., account for the purchase of a vehicle that was

titled in your name, correct?

A:

Q:

Correct.

Can you tell me how the use of Smith Angus Ranch, Inc. funds

to buy a pickup that was title in your own name benefited the entity?

A:

Z Q » QO

No.

Did it?

Did it benefit the entity?
Correct.

No.

(Deposition of Travis Hurst p. 120:2-22, 121:13-122:5)

Despite the nursing notes showing Dee Smith was ‘not responding to

commands’, Hurst claims that Dee gave him oral authority to purchase a

personal pickup. This is exactly the type of self-serving statement that the

Supreme Court does not allow. Based upon the bright line rule adopted by our

South Dakota Supreme Court, Hurst is prohibited from arguing that his actions

of self-dealing were done so at the oral direction of Dee Smith. Consequently, the

undisputed facts in this case and the governing law clearly support the

conclusion that Hurst was in engaged in self-dealing and did not have the

authority to self-deal in any respect. Therefore, the Plaintiff is entitled to a

judgment as a matter of law on Count 2 of the Complaint.
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CONCLUSION

For the foregoing reasons, Plaintiff is entitled to summary judgement as a
matter of law on Count 1 and Count 2 of the Complaint in this case. By granting
this Partial Summary Motion, this Court will simply be acknowledging
admissions and the sworn testimony of Travis Hurst and applying settled South
Dakota law. The only issue remaining for trial and a jury, therefore, would be

the amount of special damages and the issue of punitive damages.

Submitted this 21st day of July, 2020.
CLAYBORNE, LOOS & SABERS, LLP

/s/ Michael K. Sabers
MICHAEL K. SABERS

TRAVIS B. JONES

Attorneys for Plaintiff and Third-
Party Defendants

2834 Jackson Blvd., Suite 201
PO Box 9129

Rapid City, SD 57709-9129
msabers@clslawyers.net
tjones@clslawyers.net
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CERTIFICATE OF SERVICE

The undersigned hereby certifies that he served true and correct copies of
the foregoing PLAINTIFF AND THIRD-PARTY DEFENDANTS’ MEMORANDUM
IN SUPPORT OF MOTION FOR PARTIAL SUMMARY JUDGMENT upon the
persons herein next named, on the date shown below, by serving the same
through Odyssey File and Serve, to:

David Lust
Matthew Naasz
Gunderson, Palmer, Nelson & Ashmore
506 6th Street
P.O. Box 8045
Rapid City, SD 57709

and that such addresses are the last addresses known to the
subscriber/undersigned.

Dated this 21st day of July, 2020.

/s/ Michael K. Sabers
MICHAEL K. SABERS
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STATE OF SOUTH DAKOTA ) IN CIRCUIT COURT

) SS
COUNTY OF HARDING ) FOURTH JUDICIAL CIRCUIT
SMITH ANGUS RANCH, INC. (SAR), 31CIV18-000018
Plaintiff,
PLAINTIFF AND THIRD-PARTY
VS. DEFENDANTS’ STATEMENT OF
UNDISPUTED MATERIAL FACTS IN
TRAVIS HURST, as an alleged SUPPORT OF MOTION FOR
DIRECTOR OF SAR, and as an PARTIAL SUMMARY JUDGMENT

individual,

Defendant and
Third-Party Plaintiff,

Vs.
CRAIG SMITH and LANCE SMITH,

Third-Party Defendants.

COME NOW the Plaintiff, Smith Angus Ranch, Inc. (hereinafter “SAR”),
and Third-Party Defendants, Craig Smith and Lance Smith, through
undersigned counsel, and hereby submit this Statement of Undisputed Material
Facts in Support of its Motion for Partial Summary Judgment.

STATEMENT OF UNDISPUTED FACTS

1. Smith Angus Ranch is a South Dakota Corporation. (Hurst Depo p.
7).
2. Hurst admits that as a general proposition, directors owe a fiduciary

duty to corporations and that the purpose of becoming a director of the
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corporation is to benefit the corporation and not to benefit one’s self. (Hurst Depo
p. 7-8).

3. SAR submitted an annual farm report dated October 30, 2013
designating Travis Hurst as vice president and director. (Hurst Depo. p. 11-14).

4. Hurst became an authorized user on a bank account in Dee Smith’s
name. (Hurst Depo p. 18-19).

5. Hurst was an authorized user to two accounts, the SAR corporate
account and First Fidelity account. (Hurst Depo p. 19-20).

6. Dee Smith signed a Power of Attorney when she was in Sioux Falls
for treatment prior to being put in Peaceful Prairie (nursing home), which she
was there for a week before her passing. The Power of Attorney designated the

three siblings as attorney-in fact. (Hurst Depo p. 111).

7. Prior to Dee Smith going to Peaceful Prairie she had a stroke. (Hurst
Depo p. 113)
8. There were times leading up Dee’s admission to Peaceful Prairie

where she was incontinent. (Hurst Depo p. 114).

9. Dee became legally blind in the left eye after her stoke. (Hurst Depo
p- 115).

10. That Julie Hurst was the designated authorized representative who
signed the intake form when Dee was taken to Peaceful Pines. On that day, Dee
was unable to sign because of her stroke and she was left side dominate. (Hurst

Depo p. 117).
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11. The bylaws of SAR do not authorize a director or vice president to
transfer assets to themselves or any written authority to do so. (Hurst Depo. p.
26).

12. Hurst is not aware of aware of any document that would have given
you authority to transfer assets from SAR to himself and asserts that they were
all verbal authorizations from Dee Smith. (Hurst Depo. p. 25; Defendant’s
Reponses to Interrogatory No. 19, 20, 25).

13. Hurst signed a check made out to West Tire out of the SAR account.
(Hurst Depo p. 395).

14. Hurst admitted that West Tire is used for doing tire work on his
personal vehicles and SAR vehicles. He stated that there was nothing written on
the memo line of the check and that it is difficult to differentiate between
personal and SAR related activities. (Hurst Depo p. 36).

15. Hurst wrote a check to Todd Anderson for hay in the amount of
$11,464.80. (Hurst Depo. p. 37).

16. The entirety of the hay bought from Todd Anderson was used for
SAR and Hurst’s personal cattle. (Hurst Depo p. 39).

17. The calf crop of SAR was sold at Belle Fourche Livestock Auction in
2015 between the time of Dee’s death and her funeral. The revenue produced
from that sale was $212,000. (Hurst Depo. p. 61-62).

18. Hurst did not provide notice to Lance or Craig about the pending

sale of the calves after Dee’s passing. (Hurst Depo. p. 122).
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19. In 2015, Hurst held back approximately 28 head of calves from SAR
that he incorporated into his own herd. (Hurst Depo. p. 62).

20. Hurst wrote a check made out to Gary Clanton for $720.00 for
fencing supplies out of the SAR account in July 2014. In July 2014, SAR did not
own any land nor did it ever (Ex. 14).

21. Hurst signed a check made out to Outlaw Motors on July 29, 2014
out of the SAR account for a pickup for his son, Dalton. (Hurst Depo. p. 68-69).

22. Hurst admitted that the purchase did not benefit SAR. (Hurst Depo.
p. 68-69;122).

23. Hurst wrote a check in July 2014 made out to Bentz Equipment for
$1,974.96 out of the SAR account for a lawnmower that was located on the
ranch. (Hurst Depo. p. 70-71).

24. Hurst signed a check made out to Woodys Feed & Grain in February
2015 for $7,021 for cattle cake. (Hurst Depo. p. 81-82).

25. Hurst admitted to having his cattle herd and SAR cattle in the same
winter pasture and all the cattle would have received the cake. (Hurst Depo. p.
81-82).

26. Hurst signed a check made out to Tri-County Lockers in February
2015 for $860.00 for beef processing, which he acknowledges some of it ended
up in his personal freezer. (Hurst Depo. p. 82).

27. Hurst admitted that as director of SAR, SAR entity covered the lion’s
share of the costs associated with his personal livestock in regards to vaccine,

feed and cake. (Hurst Depo. p. 83).
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28. In May of 2015, Hurst signed a check to Buffalo Hardware (check
no. 12261) for steel posts out of the SAR account and admitted that the posts
were bought for him and his wife, although being paid out of the SAR account.
(Hurst Depo. p. 85).

29. Hurst signed a check to Harding County Highway Dept. in the
amount of $4,779.13 out of the SAR account for an auto gate and admits that
the auto gate is located on land that himself and his wife own. (Hurst Depo. p.
93).

30. Hurst signed a check to Brian Williams (check no. 12272) out of the
SAR account for $1,854 for pasture rent for July 2015. Hurst admitted that there
is probably not a corresponding check written to Brian by him personally for
pasture rent for his cattle. (Hurst Depo. p. 96).

31. Hurst wrote a check one month prior to Dee’s passing on September
16th) 2015 to Hersruds of Sturgis (Check No. 12279) for maintenance on a
vehicle. (Hurst Depo. p. 99-100).

32. One month and two weeks away from Dee’s passing, Hurst wrote a
check for $2,250 to Henderson Oil for fuel (Check No. 12278). Hurst
acknowledges there is no way to differentiate what the fuel was being used for.
(Hurst Depo. p. 100).

33. On October 22, 2015, Hurst initiated a wire transfer out of the SAR
account to his son, Dalton in the amount of $15,000. (Ex. 14; Hurst Depo. p.

102).

Filed: 7/21/2020 3:41 PM CST Harding County, South Dakota 31CIV18-000018
App047



34. Hurst admits that it was not in the best interest of SAR, as director,
to give up ownership of the entire calf crop at the branding. (Hurst Depo p. 93
35. Hurst admits that it was not in the best interest of SAR to transfer
vehicles to himself in his personal name. (Hurst Depo. p. 99).
36. Hurst acknowledges that there was never any agreement about him
drawing a salary. (Hurst Depo. p. 60).
37. Hurst believes that it was reasonable to receive $123,000 for pasture
rent from SAR livestock from March through the end of the year. (Hurst Depo. p.
64-65).
Submitted this 21st day of July, 2020.
CLAYBORNE, LOOS & SABERS, LLP
/s/ Michael K. Sabers
MICHAEL K. SABERS
TRAVIS B. JONES
Attorneys for Plaintiff and Third-
Party Defendants
2834 Jackson Blvd., Suite 201
PO Box 9129
Rapid City, SD 57709-9129

msabers@clslawyers.net
tjones@clslawyers.net
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CERTIFICATE OF SERVICE

The undersigned hereby certifies that he served true and correct copies of
the foregoing PLAINTIFF AND THIRD-PARTY DEFENDANTS’ STATEMENT OF
UNDISPUTED MATERIAL FACTS IN SUPPORT OF MOTION FOR PARTIAL
SUMMARY JUDGMENT upon the persons herein next named, on the date
shown below, by serving the same through Odyssey File and Serve, to:

David Lust
Matthew Naasz
Gunderson, Palmer, Nelson & Ashmore
506 6th Street
P.O. Box 8045
Rapid City, SD 57709

and that such addresses are the last addresses known to the
subscriber/undersigned.

Dated this 21st day of July, 2020.

/s/ Michael K. Sabers
MICHAEL K. SABERS
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STATE OF SOUTH DAKOTA ) IN CIRCUIT COURT
)SS
COUNTY OF HARDING ) FOURTH JUDICIAL CIRCUIT

SMITH ANGUS RANCH Inc. (SAR), 31CIV18-000018

)
)
)
)
Plaintiff, )
V. ) DEFENDANT AND THIRD-PARTY
) PLAINTIFF’S RESPONSE TO
TRAVIS HURST, as an alleged ) PLAINTIFF AND THIRD-PARTY
DIRECTOR OF SAR, and as an individual, ) DEFENDANTS’ MOTION FOR PARTIAL
) SUMMARY JUDGMENT
Defendant and )
)
)
)
)
)
)
)

Third-Party Plaintiff,
V.
CRAIG SMITH and LANCE SMITH,

Third-Party Defendants.

COME NOW the Defendant, Travis Hurst and Third-Party Plaintiff, Smith Angus Ranch,
Inc. (SAR), through their attorney of record, David E. Lust and Matthew E. Naasz of Gunderson,
Palmer, Nelson & Ashmore, L.L.P., of Rapid City, South Dakota, and makes this response in
opposition to Plaintiff and Third-Party Defendants’ Motion for Partial Summary Judgment.
Defendant and Third-Party Plaintiff’s Statement of Undisputed Material Facts accompanying this
response will be referenced below as “SUMF” followed by paragraph number.

FACTUAL BACKGROUND

Calvin and Emma “Dee” Smith had three children. Lance A. Smith (“Lance”), Craig J.
Smith (“Craig”) and Julie Hurst (“Julie”’). SUMF 1. Dee and her husband Calvin raised their
children on a ranch in Jones County outside of Murdo until 2000. SUMF 2. In 2000, Dee and
Calvin Smith sold their property in Jones County and bought a ranch in Harding County. SUMF

3. By this time, Julie Hurst and her husband Travis Hurst (“Travis”) were fully engaged in the
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family ranching business, living and working on the ranch with Dee and Calvin. SUMF 4.
Travis and Julie Hurst relocated their family to the Harding County ranch with Calvin and Dee.
SUMF 5. Calvin passed away in 2008, Dee stayed on her ranch, with the help of Travis and
Julie and their children Dalton, Sadee and Macy. SUMF 6, 7, 10.

Lance and Craig Smith spent time working on the family ranch; but both sons left the
ranch prior to 2000, long before Calvin passed away in 2008. SUMF 8, 46.

Travis and Julie raised their children with Calvin and Dee Smith on the ranch in Harding
County. SUMF 9. The ranch operation was a collective effort. SUMF 10. Travis and Julie
received no salary for their efforts, but were allowed to run their personal cattle on land owned
by Dee and Calvin. SUMF 11-12. After Calvin’s death Travis became more instrumental in the
operations and management of the ranch. SUMF 13.

Smith Angus Ranch, Inc. (“SAR”) was established in approximately 1991. SUMF 14.
During their marriage Calvin and Dee were the shareholders, officers and directors of SAR.
SUMF 15. When Calvin died, Dee became the sole shareholder. SUMF 16. Dee was the sole
officer and director until 2013. SUMF 17. Following Calvin’s death, Dee was the president of
SAR. SUMF 47.

Dee was diagnosed with cancer in 2013. SUMF 18. Treatment often took Dee away from
the ranch, to Sioux Falls. SUMF 19. In 2013, Dee added Travis Hurst’s name to the Amended
Annual Report filed with the South Dakota Secretary of State’s office as vice president and
director. SUMF 20. Travis was added as a director to allow for him to be able to authorize SAR
cattle transactions at local sale barns. SUMF 21.

Operation of the ranch did not change in any meaningful way after Travis was listed as a

director on the Amended Annual Reports. SUMF 22. Travis, Julie and Dee continued to operate
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the ranch collectively. SUMF 23. Travis had been a signatory on SAR checks since at least July
26, 2000. SUMF 24. Travis continued to utilize the SAR checking account as needed to make
ranch related purchases, when directed by Dee, just as he had done for years before he was listed
as a director. SUMF 25. Dee remained singularly in charge of corporate documents and
decisions. SUMF 26. No arrangement was ever formalized placing the parties’ respective
obligations or authority in writing. SUMF 27. No shares of SAR were ever transferred to Travis
or Julie, Dee remained the sole shareholder until her death. SUMF 28-9.

After developing cancer, Dee began a concerted effort aimed at ensuring that Travis and
Julie were able to stay on the ranch following her death. In 2015, Dee sold the 6,000 acre ranch
to Travis and Julie. SUMF 30. The real property had never been a corporate asset, it was
owned by Dee individually after Calvin’s death. SUMF 31-32. Dee executed a Last Will and
Testament on April 3, 2015. SUMF 33. In her Will, Dee forgave the principal and interest
payments due for the real property. SUMF 34. Dee knew her sons would not be happy with the
distribution of her estate, her Will states: “I am aware that my sons may not be happy with the
provisions I have made in my Will; however I ask them to honor my wishes and accept what I
have done. I love all my children very much, and equally.” SUMF 35. The Will devised all
shares of SAR to Lance and Craig in equal shares. SUMF 36.

Dee’s efforts to pass the assets of SAR to Travis and Julie prior to her death did not begin
and end with her Will. At Dee’s direction, the 2015 calf crop from the SAR cows were all
branded with Travis and Julie’s personal brand, effectively transferring ownership to Travis and
Julie. SUMF 37. The SAR cows, roughly 200 pairs, grazed on the real property purchased by
Travis and Julie. SUMF 38. Approximately half of the 2015 calf crop was meant to pay for use

of the pasture by the pairs during the 2015 grazing season, the other portion of the calf crop was
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a gift from Dee to Travis and Julie. SUMF 39. Dee unilaterally went to the Harding County
Treasurer’s office and placed Travis’s name on the SAR vehicles. SUMF40.

In May of 2015, Dee also wrote personal checks to her sons for $100,000 each; on the

memo line of the checks Dee wrote “inheritance” or “inheritance share.” SUMF 41.
ARGUMENT
Summary Judgment Standard.

The standard for summary judgment is found at SDCL § 15-6-56(c) which dictates that
summary judgment be granted when there is no genuine issue of material fact and the moving
party is entitled to judgment as a matter of law. “When considering a motion for summary
judgment, the court must view the evidence in a light most favorable to the nonmoving party.”
Hoaas v. Griffiths, (S.D. 2006) 27, 9 14, 714 N.W.2d 61, 66.

Breach of Fiduciary Duty.

Plaintiff’s entire argument on summary judgment is premised on Plaintiff’s position that
an individual, while a director of a corporation, cannot receive a personal benefit from the
corporation. In its Memorandum in Support of Motion for Partial Summary Judgment
(“Plaintiff’s Brief”), Plaintiff states: “Therefore, based upon Hurst[ ‘s] own admissions and as a
director, his duty required him to have placed the interest of SAR ahead of all other interests to
include his own[.]” Plaintiff’s Brief at 5. Plaintiff requests this Court to, for the first time,
declare that an individual, while a director of a closely held corporation, cannot personally

receive any benefit from the closely-held corporation. There is no legal support for this position.

The South Dakota Supreme Court has long held that a director is not prohibited from
dealing with his corporation. Schurr v. Weaver, 53 N.W.2d 290, 293 (S.D. 1952). “While a

director is not prohibited from dealing with his corporation, yet such transactions are not without
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restrictions which do not apply to strangers dealing with the corporation. It is his duty to make
full and frank disclosure of the circumstances and not to undertake to deal indirectly without
sanction of the corporation.” Id. In order to prove that Travis Hurst breached his fiduciary duty
to SAR, Plaintiff must establish that Hurst failed to exercise the utmost good faith in his
transactions with SAR. “We have held that corporate officers and directors are held to a high
degree of diligence and due care in the exercise of their fiduciary duties to shareholders.
Directors of a corporation occupy a fiduciary position in respect to the corporation and its
shareholders, and are required to exercise the utmost good faith in all transactions touching a
director’s duty.” Case v. Murdock, 488 N.W. 2d 885, 890 (S.D. 1992) (“Case”).! Contrary to
Plaintiff’s accusations, the appropriate standard is not one of strict liability.

It is undisputed that at the time Travis engaged in any of the challenged transactions, Dee
Smith was the president of SAR and the sole shareholder. SUMF 29, 47. In this closely-held
corporation, Dee Smith, the sole shareholder and president, made the decisions for the
corporation. “It is to be noted that a close corporation is one in which management and
ownership are ‘substantially identical to the extent that it is unrealistic to believe that the
judgment of the directors will be independent of that of the stockholders.”” Case v. Murdock,
528 N.W.2d 386, 391 (Wuest, J., dissenting)(quoting Thisted v. Tower Management Corp., 409
P.2d 813, 820 (1966)). As quoted by Justice Wuest, in a close corporation:

There usually is no division between the shareholder-owners and the director-

managers. Either the stockholders themselves are the directors, or they so closely
dominate and control the directors that the latter are little more than their agents.

UIn Schultz v. Scandrett, the South Dakota Supreme Court approved of a jury instruction that
read: “All officers and directors of a corporation, whether Plaintiff or Defendants, owe a
fiduciary duty to the corporation and its shareholders. They are required to use a high degree of
diligence and due care and of the utmost good faith and fair dealing in the exercise of their
fiduciary duties to shareholders. They must act in good faith and refrain from transactions in
which they receive an improper personal benefit.” 2015 S.D. 52, 923, 866 N.W.2d 128, 136-37.

5
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Frequently the shareholders go even further, and besides being directors are also
the officers and executives of the company. In any event either through serving as
the directors and officers themselves, or through detailed provisions in the charter,
by-laws, or stockholder agreements, the shareholders personally manage and
control the business directly or else perform these functions through others who in
fact simply act as their agents.

Id. (quoting O’Neal & Thompson, O’Neal’s Close Corporations § 1.07, at 28 n.1 (3d ed. 1994)).
All relevant transactions touching SAR property were done not only with the blessing of, but at
the direction of, Dee Smith, both the owner and manager of the corporation.

Throughout Travis Hurst’s lengthy history with SAR, Dee Smith directed his actions
regarding SAR assets. This did not change after Dee listed him as a director on the Secretary of
State’s annual report. Plaintiff has no evidence that Dee Smith, sole shareholder of SAR at the
time of the relevant transactions, did not direct and authorize the challenged transactions. SUMF
43. Instead, Plaintiff relies entirely on Travis Hurst’s statements that SAR did not benefit from
certain transactions. The operation of the ranch did not change; (SUMF 22-3) but, according to
Plaintiff, when Travis’ name was added to the Annual Report, he became strictly liable for any
benefit he received from the corporation. Whether SAR financially benefitted from a transaction
is not the standard. The standard is one of good faith.

The question of whether Travis Hurst acted in good faith when personally dealing with
SAR is a question of fact. See, Stern Oil Co. v. Brown, (S.D. 2012) 56, 920, 817 N.W.2d 395,
403 (“Furthermore, whether Stern Oil set the prices in good faith is a question of fact.”). See
also, Mueller v. Cedar Shore Resort, (S.D. 2002) 38 § 11, 643 N.W.2d 56, 62 (“The question of
whether there has been a breach of [a fiduciary] duty is one of fact.....”). A fact question to be
determined by the jury, armed with all evidence of the circumstances surrounding the

transactions — including all evidence of Dee Smith’s intentions.
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Self-Dealing.

For their second cause of action, Plaintiff alleges Travis Hurst breached his fiduciary duty
to SAR by engaging in self-dealing. This is the same argument made regarding the first cause of
action. Plaintiff cites the same authority in both causes of action, and consistently misapplies it
in its Brief. Again, the operative standard is one of “the utmost good faith.”

Plaintiff attempts to frame the issue with a citation to /n Re Estate of Stevenson, (S.D.
2000) 24, 99, 605 N.W.2d 818, 821. That case discusses a trustee’s fiduciary responsibility

towards the beneficiaries.

“[A] trustee's first duty as a fiduciary is to act ... wholly for the *821 benefit of the trust.”
Willers v. Wettestad, 510 N.W.2d 676, 680 (S.D. 1994) (citations omitted). Pursuant to
SDCL 55-2-1, “a trustee is bound to act in the highest good faith toward h[er] beneficiary
and may not obtain any advantage therein over the latter by the slightest misrepresentation,
concealment, threat, or adverse pressure of any kind.” Nor may the trustee “use or deal
with the trust property for h[er] own profit or for any other purpose unconnected with the
trust.” SDCL 55-2-2. Thus, “a fiduciary must act with utmost good faith and avoid any act
of self-dealing that places h[er] personal interest in conflict with h[er] obligations to the
beneficiaries.”

In re Estate of Stevenson, 2000 S.D. 24, 49, 605 N.W.2d 818, 820-21. Even in the context of a

trustee, the standard is not strict liability.

The standard is not one of strict liability, but good faith. Here, the corporation’s sole
shareholder directed the relevant transactions. Travis Hurst is not personally liable for those
transactions simply because they did not financially benefit SAR. Travis Hurst did not breach
his fiduciary duty by acting at the direction of the president, director and sole shareholder of
SAR. In fact, he would have breached his duty if he failed to perform the transactions directed
by the president/director/sole shareholder as he would have acted in direct contravention of

ownership and management.
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The South Dakota Supreme Court, in Case, articulated the doctrine of corporate
opportunity. “Essentially, the doctrine holds that one who occupies a fiduciary relationship to a
corporation may not acquire, in opposition to the corporation, property in which the corporation
has an interest or a tangible expectancy.” Case, 488 N.W.2d at 890. Again, this is not a strict
liability standard. The Court did not say: one who occupies a fiduciary relationship to a
corporation may not acquire property in which the corporation has an interest. Dee Smith, as
sole shareholder of SAR, directed each of the transactions benefitting Travis Hurst. The
challenged transactions did not occur “in opposition to the corporation.” Rather, the transactions
occurred at the direction of the corporation’s ownership and management.

In discussing the general rule on the doctrine of corporate opportunity, the Case court
goes on to provide the exception to the general rule. “A director may be free to personally
pursue a business opportunity if the director informs the corporation of the opportunity and the
corporation for one reason or another declines to pursue it. The director must disclose the
existence of the opportunity to the Board of Directors and let them decide whether the
corporation will pursue or reject the opportunity. Whether or not a valid corporate rejection
occurs is contingent upon full disclosure of all material facts and circumstances, including the
fiduciary’s interest in personally taking the opportunity.” Case, 488 N.W.2d at 890. Again, the
standard is not one of strict liability. Here, the evidence establishes that Dee Smith, the sole
shareholder, only other officer and director of SAR was fully aware of all aspects of the
challenged transactions — she directed them. In fact, Plaintiff has no evidence to establish that
the challenged transactions were not directed by Dee Smith. SUMF 43. Determining whether a
corporate opportunity has been usurped is “a factual question to be decided by reasonable

inferences from objective facts.” Broz v. Cellular Info. Sys., Inc., 673 A.2d 148, 154 (Del.
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1996)(citation omitted). The jury, after hearing all material facts and circumstances surrounding
the transactions, will be tasked with determining whether Travis lacked good faith in his dealings
with SAR.

Plaintiff walks through a laundry list of examples of Travis Hurst agreeing that SAR did
not financially benefit from the transactions directed by Dee Smith as president, director and sole
shareholder of the corporation. This line of reasoning is simply misplaced under a duty of
loyalty analysis. While it is true that the transactions involved the transfer of assets out of the
corporation, all such transactions were conducted under the direction and at the insistence of Dee
Smith as president, director and sole shareholder of SAR. Plaintiff is unable to cite to any
authority for the proposition that corporate assets cannot be gifted by the corporation.? Again,
the standard for breach of fiduciary duty of loyalty, is one of utmost good faith to the corporation
and its shareholders. A fact question exists as to whether or not Travis Hurst acted with the
utmost good faith in any of his transactions with the corporation at the direction of Dee Smith. It
is not the case however, that absent a writing, Travis Hurst will be unable to demonstrate his
actions were performed in good faith.

Extrinsic Evidence.

Travis Hurst does not dispute the fact that there is no writing authorizing his transactions
with SAR. The entire thrust of Plaintiff’s argument, and indeed its entire case, hinges on
Plaintiff’s ability to prohibit the jury from hearing evidence of Dee Smith’s intent to provide the

relevant assets to Travis and Julie Hurst. In a desperate attempt to prohibit the jury from actually

2 Gifts from corporations are recognized as being from the shareholders. “A transfer of property
by a corporation to an individual (without full and adequate consideration) is a gift to that
individual from the stockholders of the corporation.” 34B Am. Jur. 2d Federal Taxation
147,552.
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hearing and deciding this matter on the full relevant evidence, Plaintiff attempts to force the
South Dakota Supreme Court’s decisions regarding the interpretations of powers of attorney into
the case at hand. What Plaintiff lacks is any actual authority prohibiting extrinsic evidence in the
context of a director’s dealing with his corporation.

Both of Julie Hurst’s brothers, the current shareholders and directors of Smith Angus
Ranch, admit that they have no evidence that Dee Smith did not direct Travis Hurst to conduct
the challenged transactions. SUMF 43. Instead, their entire claim relies on the lack of written
evidence supporting Dee Smith’s intent. In Interrogatory # 25, Plaintiff was asked: “If you
contend in this litigation that Emma Smith did not authorize the actions of Travis Hurst relating
to SAR assets, state in detail the factual basis for this contention.” Plaintiff responded: “SAR is
aware of no document wherein Emma Smith would have authorized Travis Hurst’s conduct as
alleged in the Complaint.” Dee’s sons have challenged their mother’s express intentions, made
clear to them through her Will and gifts she provided to them before her death (SUMF 35-6, 41),
based solely on the fact that their mother did not memorialize her decisions in writing.

There is no doubt of Dee Smith’s intentions regarding the ranch. Travis and Julie Hurst
had lived and worked with Dee Smith for decades; taking a more vital role upon the death of
Dee’s husband Calvin. SUMF 4, 5,9, 13. Meanwhile, Lance and Craig almost never came to
visit; and provided virtually no assistance on the ranch, even when they would come home.
SUMF 42, 44, 46. After Dee was diagnosed with cancer, one son visited their mother at the
family ranch one time. SUMF 42. The other son had not been to the ranch since his father’s
funeral. SUMF 44. During the time when she was transferring assets to Travis and Julie to
allow them to stay on the ranch, Dee also wrote $100,000 checks to each of her sons. SUMF 41.

After forgiving the balance on the mortgage owed by Julie and Travis for the real property,

10
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Dee’s Will states: “I am aware that my sons may not be happy with the provisions I have made
in my Will; however I ask them to honor my wishes and accept what I have done. I love all my
children very much, and equally.” SUMF 35. Yet Dee’s sons seek to profit from their mother’s
failure to follow corporate formalities — despite the fact that her intentions could not be clearer.
It is no surprise that Lance and Craig’s entire theory rests on this Court denying the jury the
opportunity to hear the full circumstances surrounding Dee’s desires.

Unfortunately for Plaintiff, it seeks to apply the wrong law. In each of the decisions cited
for the proposition that oral evidence should be excluded, the South Dakota Supreme Court was
analyzing the four corners of a written power of attorney. See, Estate of Stoebner v. Huether,
(S.D. 2019) 58, 4 19, 935 N.W.2d 262 and Wyman v. Bruckner, (S.D. 2018) 17, 420, 908 N.W.2d
170, 176-177. In such cases, the fiduciary relationship is created, and limited by, the written
power of attorney. Here, Dee Smith, sole shareholder of SAR at the time, made the decision to
list Travis Hurst as a director. There is no written document to analyze providing the scope and
limitations of Travis’ duties. Travis’ actions must be reviewed by the trier of fact upon
consideration of all relevant evidence — not in spite of all relevant evidence.

The reason Plaintiff cannot find relevant authority supporting its position in this context
is that the law is not how Plaintiff desires it to be. As stated several times above, the standard for
determining whether a director has breached the fiduciary duty of loyalty by engaging in self-
dealing transactions is one of good faith. As noted in Case: “Whether or not a valid corporate
rejection occurs is contingent upon full disclosure of all material facts and circumstances,
including the fiduciary’s interest in personally taking the opportunity.” Case, 488 N.W.2d at
890. This is consistent with the statutory guidance on the subject. Pursuant to SDCL § 47-1A-

861.1:

11

Filed: 7/30/2020 5:58 PM CST Harding County, South Dakota 31CIVv18-000018
App060



A director’s conflicting interest transaction may not be enjoined, set aside, or give
rise to an award of damages or other sanctions, in a proceeding by a shareholder
or by or in the right of the corporation, because the director, or any person with
whom or which the director has a personal, economic, or other association, has an
interest in the transaction, if . . . or (3) The transaction, judged according to the
circumstances at the time of commitment, is established to have been fair to the
corporation.

The law does not support Plaintiff’s contention that a director of a corporation cannot introduce

oral evidence to demonstrate the propriety of a director’s actions. The law is clear: a director’s
actions must be considered in light of all the relevant circumstances.

The jury should be able to hear all the relevant facts, and determine for itself whether
Travis Hurst inappropriately transferred corporate assets to himself; or whether all transactions
between Travis Hurst and SAR were done with the full knowledge, and under the direction of the
corporation through its sole shareholder, Dee Smith.

CONCLUSION

The Court should deny Plaintiff’s Motion for Partial Summary Judgment. Defendant
respectfully requests this Court also deny Plaintiff’s Motion to the extent it requests this Court
determine that oral evidence is inadmissible to prove the intent of Dee Smith, an officer, director,
and sole shareholder of Smith Angus Ranch at the time of the challenged transactions.

Dated this 30" day of July, 2020.

GUNDERSON, PALMER, NELSON
& ASHMORE, LLP

By /s/ Matthew E. Naasz
Matthew E. Naasz
Attorneys for Defendant and Third- Party
Plaintiff
506 Sixth Street
P.O. Box 8045
Rapid City, SD 57709-8045
Telephone: (605) 342-1078
Email: mnaasz@gpna.com
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CERTIFICATE OF SERVICE

I certify that on July 30, 2020, a true and correct copy of Defendant and Third-Party
Plaintiff’s Response to Plaintiff and Third-Party Defendants’ Motion for Partial Summary
Judgment were electronically filed through South Dakota’s Odyssey File and Serve Portal and

served by U.S. Mail, first-class postage prepaid, upon the following individuals:

CLAYBORNE, LOOS & SABERS, LLP
MICHAEL K. SABERS

TRAVIS B. JONES

Attorneys for Plaintiff and Third-Party Defendants
2834 Jackson Blvd., Suite 201

P.O. Box 9129

Rapid City, SD 57709-9129
msabers@clslawyers.net

tjones@clslawyers.net

By: /s/ Matthew E. Naasz
Matthew E. Naasz
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STATE OF SOUTH DAKOTA ) IN CIRCUIT COURT
)SS
COUNTY OF HARDING ) FOURTH JUDICIAL CIRCUIT

SMITH ANGUS RANCH Inc. (SAR), 31CIV18-000018

)
)
)
)
Plaintiff, )
V. ) DEFENDANT AND THIRD-PARTY
) PLAINTIFF’S RESPONSE TO
TRAVIS HURST, as an alleged ) PLAINTIFF AND THIRD-PARTY
DIRECTOR OF SAR, and as an individual, ) = DEFENDANTS’ STATEMENT OF
) UNDISPUTED MATERIAL FACTS
) IN SUPPORT OF MOTION FOR PARTIAL
)
)
)
)
)
)
)

SUMMARY JUDGMENT

Defendant and
Third-Party Plaintiff,

V.
CRAIG SMITH and LANCE SMITH,

Third-Party Defendants.

COME NOW the Defendant, Travis Hurst and Third-Party Plaintiff, Smith Angus Ranch,
Inc. (SAR), through their attorney of record, Matthew E. Naasz of Gunderson, Palmer, Nelson &
Ashmore, L.L.P., of Rapid City, South Dakota, and makes this response in opposition to Plaintiff
and Third-Party Defendants’ Statement of Undisputed Material Facts in Support of Motion for
Partial Summary Judgment.

PLAINTIFEF’S STATEMENT OF UNDISPUTED FACTS

1. Smith Angus Ranch is a South Dakota Corporation. (Hurst Depo p.7).

ANSWER: Undisputed.
2. Hurst admits that as a general proposition, directors owe a fiduciary duty to
corporations and that the purpose of becoming a director of the corporation is to benefit
the corporation and not to benefit one’s self. (Hurst Depo p. 7-8).

ANSWER: Objection, the deposition question called for a legal conclusion.
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3. SAR submitted an annual farm report dated October 30, 2013 designating Travis Hurst

as vice president and director. (Hurst Depo. p. 11-14).
ANSWER: Undisputed.

4. Hurst became an authorized user on a bank account in Dee Smith’s name. (Hurst Depo

p. 18-19).
ANSWER: Undisputed.

5. Hurst was an authorized user to two accounts, the SAR corporate account and First

Fidelity account. (Hurst Depo p. 19-20).
ANSWER: Undisputed.

6. Dee Smith signed a Power of Attorney when she was in Sioux Falls for treatment prior
to being put in Peaceful Prairie (nursing home), which she was there for a week before
her passing. The Power of Attorney designated the three siblings as attorney-in fact.
(Hurst Depo p. 111).

ANSWER: Objection, the document speaks for itself.
7. Prior to Dee Smith going to Peaceful Prairie she had a stroke. (Hurst Depo p. 113).
ANSWER: Undisputed.

8. There were times leading up Dee’s admission to Peaceful Prairie where she was

incontinent. (Hurst Depo p. 114).
ANSWER: Undisputed.
9. Dee became legally blind in the left eye after her stoke. (Hurst Depo p. 115).

ANSWER: Undisputed.
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10. That Julie Hurst was the designated authorized representative who signed the intake form
when Dee was taken to Peaceful Pines. On that day, Dee was unable to sign because of
her stroke and she was left side dominate. (Hurst Depo p. 117).

ANSWER: Undisputed.

11. The bylaws of SAR do not authorize a director or vice president to transfer assets to
themselves or any written authority to do so. (Hurst Depo. p. 26).

ANSWER: Objection. The document speaks for itself. Mr. Hurst testified that he did not see
anything in the bylaws granting that authority. See Hurst Deposition page 6.

12. Hurst is not aware of any document that would have given you authority to transfer
assets from SAR to himself and asserts that they were all verbal authorizations from Dee
Smith. (Hurst Depo. p. 25; Defendant’s Reponses to Interrogatory No. 19, 20, 25).

ANSWER: Undisputed.
13. Hurst signed a check made out to West Tire out of the SAR account. (Hurst Depo p. 35).
ANSWER: Undisputed.

14. Hurst admitted that West Tire is used for doing tire work on his personal vehicles
and SAR vehicles. He stated that there was nothing written on the memo line of the
check and that it is difficult to differentiate between personal and SAR related
activities. (Hurst Depo p. 36).

ANSWER: Objection, Travis Hurst made the statement articulated in the second sentence;
such statement is not an “admission.”

15. Hurst wrote a check to Todd Anderson for hay in the amount of $11,464.80. (Hurst
Depo. p. 37).

ANSWER: Undisputed.
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16. The entirety of the hay bought from Todd Anderson was used for SAR and Hurst’s
personal cattle. (Hurst Depo p. 39).
ANSWER: Undisputed that the hay was used for both SAR and Hurst’s personal cattle.
17. The calf crop of SAR was sold at Belle Fourche Livestock Auction in 2015 between the
time of Dee’s death and her funeral. The revenue produced from that sale was
$212,000. (Hurst Depo. p. 61-62).
ANSWER: Undisputed.
18. Hurst did not provide notice to Lance or Craig about the pending sale of the calves
after Dee’s passing. (Hurst Depo. p. 122).
ANSWER: Not material. At the time the claves were sold, they had all been transferred

Travis and Julie Hurst. See Defendant’s Answer to Interrogatory #20; Answer to Interrogatory
#30.

19. In 2015, Hurst held back approximately 28 head of calves from SAR that he incorporated
into his own herd. (Hurst Depo. p. 62).

ANSWER: Not Material. The calves did not belong to SAR at the time they were sold in the
fall of 2015. See Response to Interrogatory #20; Answer to Interrogatory #30.

20. Hurst wrote a check made out to Gary Clanton for $720.00 for fencing supplies
out of the SAR account in July 2014. In July 2014, SAR did not own any land nor did it
ever (Ex. 14).

ANSWER: Undisputed. Itis also undisputed that in 2014, SAR cattle were grazed on real
property owned by Travis and Julie Hurst, and/or Dee Smith.

21. Hurst signed a check made out to Outlaw Motors on July 29, 2014 out of the SAR
account for a pickup for his son, Dalton. (Hurst Depo. p. 68-69).
ANSWER: Undisputed. Itis also undisputed that Dee Smith purchased vehicles for each of

her grandchildren, including the children of Lance Smith and Craig Smith. See Deposition of
Lance Smith, pg. 65-66; and Deposition of Craig Smith pg. 35-36.
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22. Hurst admitted that the purchase did not benefit SAR. (Hurst Depo. p. 68-69; 122).

ANSWER: Not Material. The relevant inquiry is whether Travis Hurst exercised the utmost
good faith in transactions involving SAR.

23. Hurst wrote a check in July 2014 made out to Bentz Equipment for $1,974.96 out of the

SAR account for a lawnmower that was located on the ranch. (Hurst Depo. p. 70-71).

ANSWER: Not Material. Plaintiffs ultimately received the lawnmower. See Hurst deposition
page 70.
24. Hurst signed a check made out to Woodys Feed & Grain in February 2015 for $7,021 for
cattle cake. (Hurst Depo. p. 81-82).

ANSWER: Undisputed. Travis Hurst also testified that he personally bought cake during
that period. See Hurst Deposition pg. 81-82.

25. Hurst admitted to having his cattle herd and SAR cattle in the same winter pasture and

all the cattle would have received the cake. (Hurst Depo. p. 81-82).

ANSWER: Disputed. This statement is not consistent with Travis Hurst’s testimony from the
cited deposition transcript pages.

26. Hurst signed a check made out to Tri-County Lockers in February 2015 for $860.00

for beef processing, which he acknowledges some of it ended up in his personal freezer.

(Hurst Depo. p. 82).

ANSWER: Undisputed. All transactions involving SAR funds were completed with the

knowledge of Dee Smith who at the time was the sole shareholder of SAR. See, Defendant’s
Statement of Undisputed Material Facts, € 26.

27. Hurst admitted that as director of SAR, SAR entity covered the lion’s share of the costs

associated with his personal livestock in regards to vaccine, feed and cake. (Hurst Depo. p.
83).

ANSWER: Objection.

Travis Hurst made no such admission as director of SAR. See, Hurst
Depo. p. 83. Again, the arrangement between Travis and Julie Hurst and Dee Smith was that

Travis and Julie would be allowed to run their cattle with those belonging to SAR or the
Smith family. Defendant’s SUMF at q 11, 12.
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28. In May of 2015, Hurst signed a check to Buffalo Hardware (check no. 12261) for

steel posts out of the SAR account and admitted that the posts were bought for him and

his wife, although being paid out of the SAR account. (Hurst Depo. p. 85).

ANSWER: Not Material. The relevant inquiry is whether Travis Hurst exercised the utmost
good faith in any transaction involving SAR property. Dee Smith, the sole shareholder of
SAR at the time of each challenged transaction authorized the transaction. Defendant’s
SUMF at 26. Travis Hurst did not admit that the posts were bought for him and Julie, only
that they likely ended up on land owned by Travis and Julie. (Hurst Depo p. 85).

29. Hurst signed a check to Harding County Highway Dept. in the amount of

$4,779.13 out of the SAR account for an auto gate and admits that the auto gate is located

on land that himself and his wife own. (Hurst Depo. p. 93).

ANSWER: To the extent this statement suggests Travis Hurst has admitted to any breach of
fiduciary duty regarding this transaction — Not Material. The relevant inquiry is whether
Travis Hurst exercised the utmost good faith in any transaction involving SAR property.

Dee Smith, the sole shareholder of SAR at the time of each challenged transaction authorized
and directed the transaction. Defendant’s SUMF at § 26.

30. Hurst signed a check to Brian Williams (check no. 12272) out of the SAR account for
$1,854 for pasture rent for July 2015. Hurst admitted that there is probably not a

corresponding check written to Brian by him personally for pasture rent for his cattle.

(Hurst Depo. p. 96).

ANSWER: Not Material. The relevant inquiry is whether Travis Hurst exercised the utmost

good faith in any transaction involving SAR property. Dee Smith, the sole shareholder of

SAR at the time of each challenged transaction authorized the transaction. Defendant’s
SUMF at ¢ 26.

31. Hurst wrote a check one month prior to Dee’s passing on September 16th, 2015 to

Hersruds of Sturgis (Check No. 12279) for maintenance on a vehicle. (Hurst Depo. p.
99-100).

ANSWER: Not Material. The relevant inquiry is whether Travis Hurst exercised the utmost
good faith in any transaction involving SAR property. Dee Smith, the sole shareholder of
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SAR at the time of each challenged transaction authorized the transaction. Defendant’s
SUMF at ¢ 26.

32. One month and two weeks away from Dee’s passing, Hurst wrote a check for $2,250
to Henderson Oil for fuel (Check No. 12278). Hurst acknowledges there is no way to

differentiate what the fuel was being used for. (Hurst Depo. p. 100).

ANSWER: Not Material. The relevant inquiry is whether Travis Hurst exercised the utmost
good faith in any transaction involving SAR property. Dee Smith, the sole shareholder of

SAR at the time of each challenged transaction authorized the transaction. Defendant’s
SUMF at q 26.

33. On October 22, 2015, Hurst initiated a wire transfer out of the SAR account to his son,

Dalton in the amount of $15,000. (Ex. 14; Hurst Depo. p. 102).

ANSWER: To the extent this statement suggests Travis Hurst has admitted to any breach of
fiduciary duty regarding this transaction — Not Material. The relevant inquiry is whether
Travis Hurst exercised the utmost good faith in any transaction involving SAR property.

Dee Smith, the sole shareholder of SAR at the time of each challenged transaction authorized
and directed the transaction. Defendant’s SUMF at ¢ 26.

34. Hurst admits that it was not in the best interest of SAR, as director, to give up

ownership of the entire calf crop at the branding. (Hurst Depo p. 93).

ANSWER: To the extent this statement suggests Travis Hurst has admitted to any breach of
fiduciary duty regarding this transaction — Disputed. The relevant inquiry is whether Travis
Hurst exercised the utmost good faith in any transaction involving SAR property. Dee

Smith, the sole shareholder of SAR at the time of each challenged transaction authorized and
directed the transaction. Defendant’s SUMF at ¢ 26.

35. Hurst admits that it was not in the best interest of SAR to transfer vehicles to himself

in his personal name. (Hurst Depo. p. 99).

ANSWER: To the extent this statement suggests Travis Hurst has admitted to any breach of
fiduciary duty regarding this transaction - Disputed. The relevant inquiry is whether Travis
Hurst exercised the utmost good faith in any transaction involving SAR property. Dee

Smith, the sole shareholder of SAR at the time of each challenged transaction authorized and
directed the transaction. Defendant’s SUMF at § 26. Also, a misstatement of the record. Dee
Smith herself transferred the vehicles into Travis Hurst’s name. Defendant’s SUMF at q 40.
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36. Hurst acknowledges that there was never any agreement about him drawing a salary.

(Hurst Depo. p. 60).

ANSWER: Objection, misstatement of the record. The question asked if Mr. Hurst
understood that he was drawing a salary from a specific account. (Hurst Depo p. 60).

37. Hurst believes that it was reasonable to receive $123,000 for pasture rent from SAR
livestock from March through the end of the year. (Hurst Depo. p. 64-65).

ANSWER: Undisputed.

Dated this 30" day of July, 2020.

GUNDERSON, PALMER, NELSON
& ASHMORE, LLP

By /s/ Matthew E. Naasz
Matthew E. Naasz
Attorneys for Defendant and Third- Party
Plaintiff
506 Sixth Street
P.O. Box 8045
Rapid City, SD 57709-8045
Telephone: (605) 342-1078
Email: mnaasz@gpna.com
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CERTIFICATE OF SERVICE

I certify that on July 30, 2020, a true and correct copy of Defendant and Third-Party
Plaintiff’s Response to Plaintiff and Third-Party Defendants’ Statement of Undisputed Material
Facts in Support of Motion for Partial Summary Judgment were electronically filed through South

Dakota’s Odyssey File and Serve Portal, upon the following individuals:

CLAYBORNE, LOOS & SABERS, LLP
MICHAEL K. SABERS

TRAVIS B. JONES

Attorneys for Plaintiff and Third-Party Defendants
2834 Jackson Blvd., Suite 201

P.O. Box 9129

Rapid City, SD 57709-9129
msabers@clslawyers.net

tjones(@clslawyers.net

By: /s/ Matthew E. Naasz
Matthew E. Naasz
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STATE OF SOUTH DAKOTA ) IN CIRCUIT COURT
)SS
COUNTY OF HARDING ) FOURTH JUDICIAL CIRCUIT

SMITH ANGUS RANCH Inc. (SAR), 31CIV18-000018

Plaintiff,
V.

)
)
)
)
)
)
)
TRAVIS HURST, as an alleged ) DEFENDANT AND THIRD-PARTY
DIRECTOR OF SAR, and as an individual, ) PLAINTIFF’S STATEMENT OF
) UNDISPUTED MATERIAL FACTS
Defendant and )
Third-Party Plaintiff, )
)
)
)
)
)
)

V.
CRAIG SMITH and LANCE SMITH,

Third-Party Defendants.

COMES NOW the Defendant, Travis Hurst and Third-Party Plaintiff, Smith Angus
Ranch, Inc. (SAR), through their attorney of record, Matthew E. Naasz of Gunderson, Palmer,
Nelson & Ashmore, L.L.P., of Rapid City, South Dakota, hereby submits this Statement of
Undisputed Material Facts.

STATEMENT OF UNDISPUTED FACTS

1. Calvin Smith and Emma Smith (“Dee”) had three children: Lance A. Smith (“Lance”),
Craig J. Smith (“Craig”) and Julie Hurst (“Julie”). Affidavit of Travis Hurst at ) 2.

2. Dee and her husband Calvin raised their children on a ranch in Jones County outside of
Murdo, South Dakota until 2000. /d. at 9 3.

3. In 2000, Dee and Calvin Smith sold their property in Jones County and bought a ranch in

Harding County. /d. at § 4.
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10.

11

12.

13.

14.

15.

16.

17.

18.

By 1994, Julie Hurst and her husband Travis Hurst (“Travis”) were fully engaged in the
family ranching business, living and working on the ranch with Dee and Calvin. 1d. at
q5s.

Travis and Julie Hurst relocated their family to the Harding County ranch with Calvin and
Dee. Id. at q 6.

Calvin passed away in 2008. Id. at 9 7.

Dee stayed on her ranch after Calvin’s death. Id. at § 8.

. Lance and Craig Smith left the ranch prior to 2000. Id. at 4 9.

Travis and Julie raised their children with Calvin and Dee Smith on the ranch in Harding
County. Id. at q 10.
The ranch operation was a collective effort with the help of Travis, Julie and their children

Dalton, Sadee and Macy. /d. at q 11.

. Travis and Julie received no salary for their efforts. /d. at 9 12.

Travis and Julie were allowed to run their personal cattle on land owned by Dee and
Calvin. Id. at § 13.

After Calvin’s death, Travis became more instrumental in the operations and management
of the ranch. Id. at 9§ 14.

Smith Angus Ranch, Inc. (“SAR”) was established in approximately 1991. Id. at q 15.
During their marriage Calvin and Dee were the shareholders, officers and directors of
SAR. Id. at q 16.

When Calvin died, Dee became the sole shareholder. /d. at § 17.

Dee was also the sole officer and director until 2013. /d. at 9| 18.

Dee was diagnosed with cancer in 2013. Id. at § 19.
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19. Treatment often took Dee away from the ranch, to Sioux Falls, South Dakota. /d. at 9 20.

20. In 2013, Dee added Travis Hurst’s name to the Amended Annual Report filed with the
South Dakota Secretary of State’s office as vice president and director. Id. at § 21;
Defendant’s Answer to Interrogatory #135.

21. Travis was added as a director to allow for him to be able to authorize SAR cattle
transactions at local sale barns. Affidavit of Travis Hurst at 9 22.

22. Travis, Dee and SAR’s relationship did not change in any meaningful way after being
listed as a director on the Amended Annual Reports, nor did operation of the family ranch.
Id. at § 23; Defendant’s Answer to Interrogatory #14.

23. Travis, Julie and Dee continued to operate the ranch collectively. Affidavit of Travis Hurst
at 9 24.

24. Travis had been a signatory on SAR checks since at least July 26, 2000. Id. at q 25.

25. Travis continued to utilize the SAR checking account as needed and directed by Dee to
make ranch related purchases, just as he had done for years before he was listed as a
director. Id. at 9 26.

26. Dee remained singularly in charge of corporate documents and decisions. Anything
received by Travis Hurst or his family from SAR was authorized and directed by Dee
Smith. Id. at § 27; Defendant’s Answers to Interrogatories #14, 19.

27. No arrangement was ever formalized placing the parties’ respective obligations or
authority in writing. Affidavit of Travis Hurst at 9 28.

28. No shares of SAR were ever transferred to Travis or Julie. Id. at 4| 29.

29. Dee remained the sole shareholder until her death. Id. at 9 30. Deposition of Craig Smith

pgs. 13, 47; Deposition of Lance Smith, pg. 23.
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30. In 2015, Dee sold the 6,000 acre ranch to Travis and Julie by a contract for deed. Affidavit
of Travis Hurst at 9 31.

31. The real property had never been a corporate asset. Id. at Y 32.

32. The real property was owned by Dee individually after Calvin’s death. /d. at  33.

33. Dee executed a Last Will and Testament on April 3, 2015. Deposition of Lance Smith, pg.
102 and Exhibit 8.

34. In her Will, Dee forgave the principal and interest payments due for the real property.
Deposition of Lance Smith, Exhibit §.

35. Dee’s Will states “I am aware that my sons may not be happy with the provisions I have
made in my Will; however I ask them to honor my wishes and accept what I have done. [
love all my children very much, and equally.” Deposition of Lance Smith, Exhibit § at
Article XI.

36. The Will devised all shares of SAR to Lance Smith and Craig Smith in equal shares. Id. at
Article V.

37. Under Dee’s direction the 2015 calf crop from the SAR cows were all branded with Travis
and Julie’s personal brand. Affidavit of Travis Hurst at 9 34.

38. The SAR cows, roughly 200 pairs, grazed on the real property purchased by Travis and
Julie. Id. at q 35.

39. Half of the 2015 calf crop was meant to pay for use of the pasture by the pairs during the
2015 grazing season. The other half was a gift from Dee to Travis and Julie. /d. at 9 36.

40. Dee unilaterally went to the Harding County Treasurer’s office and placed Travis’s name

on the SAR vehicles. Id. at 9§ 37, Defendant’s Response to Interrogatory #20.
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41. In May of 2015, Dee also wrote personal checks to her sons for $100,000 each. On the
memo line of the checks Dee wrote “inheritance” or “inheritance share.” Deposition of
Lance Smith, pgs. 99-100; Deposition of Craig Smith pgs. 53-54,; Exhibit 7 to Affidavit of
Lance Smith.

42. Craig Smith visited his mother, Dee, one time at the family ranch in Harding County after
Dee stopped seeking cancer treatment in Sioux Falls. Deposition of Craig Smith, pgs. 9-
10.

43. Plaintiff challenges Travis’ actions in this matter based solely on the lack of written
authorization for the transactions. Deposition of Craig Smith pgs. 27-28, 33-34, 46;
Deposition of Lance Smith pgs. 56-57, 62, 74-76; Plaintiffs Response to Defendants
Interrogatories # 25-27.

44. Lance Smith did not visit the family ranch between the time his father passed away and
the time his mother passed away. Deposition of Lance Smith, pg. 11.

45. Dee Smith purchased a vehicle for each child of Lance Smith and Craig Smith. These
vehicles were purchased between $10,000 and $16,000, about the time the children were
juniors and seniors in high school. Deposition of Lance Smith, pgs. 65-66, Deposition of
Craig Smith pgs. 35-36.

46. When visiting the ranch, Lance and Craig provided almost no assistance to their father and
mother. Deposition of Craig Smith pgs. 7-8,; Deposition of Lance Smith pgs. 8-10.

47. Following Calvin’s Death, Dee was the President of SAR. See, 2013 Amended Annual

Report, Exhibit 2 to Lance Smith Deposition.
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Submitted this 30" day of July, 2020.

GUNDERSON, PALMER, NELSON
& ASHMORE, LLP

By /s/ Matthew E. Naasz
Matthew E. Naasz
Attorneys for Defendant and Third- Party
Plaintiff
506 Sixth Street
P.O. Box 8045
Rapid City, SD 57709-8045
Telephone: (605) 342-1078
Email: mnaasz@gpna.com

CERTIFICATE OF SERVICE

I certify that on July 30, 2020, a true and correct copy of Defendant and Third-Party
Plaintiff’s Statement of Undisputed Material Facts were electronically filed through South

Dakota’s Odyssey File and Serve Portal, upon the following individuals:

CLAYBORNE, LOOS & SABERS, LLP
MICHAEL K. SABERS

TRAVIS B. JONES

Attorneys for Plaintiff and Third-Party
Defendants

2834 Jackson Blvd., Suite 201

P.O. Box 9129

Rapid City, SD 57709-9129
msabers@clslawyers.net
tjones@clslawyers.net

By: /s/ Matthew E. Naasz
Matthew E. Naasz
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STATE OF SOUTH DAKOTA ) IN CIRCUIT COURT
)SS
COUNTY OF HARDING ) FOURTH JUDICIAL CIRCUIT

SMITH ANGUS RANCH Inc. (SAR), 31CIV18-000018

Plaintiff,
v.

TRAVIS HURST, as an alleged AFFIDAVIT OF TRAVIS HURST

DIRECTOR OF SAR, and as an individual,

Defendant and
Third-Party Plaintiff,

V.

)
)
)
)
)
)
)
)
)
)
)
)
)
|
CRAIG SMITH and LANCE SMITH, )
)
)

Third-Party Defendants.

COME NOW the Defendant, Travis Hurst, Defendant and Third-Party Plaintiff, after

being first duly sworn on his oath, and deposes and states as follows.

1. Tam the Defendant and Third-Party Plaintiff in the above-captioned matter.

2. Calvin Smith and Emma Smith (“Dee”) had three children. Lance A. Smith (“Lance”),
Craig J. Smith (“Craig”) and Julie Hurst (“Julie”™).

3. Dee and her husband Calvin raised their children on a ranch in Jones County outside of
Murdo, South Dakota until 2000.

4. In 2000, Dee and Calvin Smith sold their property in Jones County and bought a ranch in
Harding County.

5. By 1994, Julie Hurst and I were fully engaged in the family ranching business, living and
working on the ranch with Dee and Calvin.

6. Julie and I relocated our family to the Harding County ranch with Calvin and Dee.
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10.

1.

12.

13.

14.

15.

16.

17.

18.

19.

20.

21.

22

Calvin passed away in 2008.

Dee stayed on her ranch after Calvin’s death.

Lance and Craig Smith left the ranch prior to 2000.

Julie and I raised our children with Calvin and Dee Smith on the ranch in Harding County.
The ranch operation was a collective effort with the help of me, Julie and our children
Dalton, Sadee and Macy.

Julie and I received no salary for our efforts.

Julie and I were allowed to run our personal cattle on land owned by Dee and Calvin.
After Calvin’s death, I became more instrumental in the operations and management of
the ranch.

It is my understanding that Smith Angus Ranch, Inc. (“SAR”) was established in
approximately 1991.

During their marriage Calvin and Dee were the shareholders, officers and directors of
SAR.

When Calvin died, Dee became the sole shareholder.

Dee was also the sole officer and director until 2013.

Dee was diagnosed with cancer in 2013.

Treatment often took Dee away from the ranch, to Sioux Falls, South Dakota.

In 2013, Dee added my name to the Amended Annual Report filed with the South Dakota

Secretary of State’s office as vice president and director.

. I was added as a director to allow me to authorize SAR cattle transactions at local sale

barns.
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23.

24.

25.

26.

27.

28.

29.

30.

31.

32.

33.

34.

35.

36.

37.

The operation of the ranch did not change in any meaningful way after I was listed as a
director on the Amended Annual Reports.

Julie, Dee and I continued to operate the ranch collectively.

I had been a signatory on SAR checks since at least July 26, 2000.

I continued to utilize the SAR checking account as needed, and as directed by Dee, to
make ranch related purchases, just as I had done for years before being listed as a director.
Dee remained singularly in charge of corporate documents and decisions.

No arrangement was ever formalized placing the parties’ respective obligations or
authority in writing.
No shares of SAR were ever transferred to me or Julie.

Dee remained the sole shareholder until her death.

In 2015, Dee sold the 6,000 acre ranch to Julie and 1.

The real property had never been a corporate asset.

The real property was owned by Dee individually after Calvin’s death.

Under Dee’s direction the 2015 calf crop from the SAR cows were all branded with my
personal brand.

In 2015, the SAR cows, roughly 200 pairs, grazed on the real property purchased by Julie
and I.

Approximately half of the 2015 calf crop was meant to pay for use of the pasture by the
pairs during the 2015 grazing season. The other portion was a gift from Dee to Julie and 1.
Dee unilaterally went to the Harding County Treasurer’s office and placed my name on

the SAR vehicles.
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38. Dee began talking about getting a vehicle for my daughter before she had a stroke. She
directed me to find a vehicle for Sadee and purchase the vehicle, just as she had done for
her other grandchildren.

Dated this —Y) day of July, 2020.

T Yot —

Travis Hurst

I hereby certify that I viewed Travis Hurst, the above named individual, sigh and date this
document on the 20 ' day of July, 2020, by way of video conference.

Subscribed and sworn before me this gi 2 day of J

'y

o5 ANNAAPPLEGATE §
g‘@ sé’J?JBXk’%L{SE:

+
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CERTIFICATE OF SERVICE

I certify that on July 30, 2020, a true and correct copy of Affidavit of Travis Hurst were
electronically filed through South Dakota’s Odyssey File and Serve Portal, upon the following

individuals:

CLAYBORNE, LOOS & SABERS, LLP
MICHAEL K. SABERS

TRAVIS B. JONES

Attorneys for Plaintiff and Third-Party
Defendants

2834 Jackson Blvd., Suite 201

P.O. Box 9129

Rapid City, SD 57709-9129
msabers@clslawyers.net
tjones(@clslawyers.net

By: /s/ Matthew E. Naasz
Matthew E. Naasz
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STATE OF SOUTH DAKOTA ) IN CIRCUIT COURT
)SS
COUNTY OF HARDING ) FOURTH JUDICIAL CIRCUIT

V.

CRAIG SMITH and LANCE SMITH,

)
SMITH ANGUS RANCH Inc. (SAR), ) 31CIV18-000018
)
)
Plaintiff, )
V. )
)
TRAVIS HURST, as an alleged ) AFFIDAVIT OF
DIRECTOR OF SAR, and as an individual, ) MATTHEW E. NAASZ
)
Defendant and )
Third-Party Plaintiff, )
)
)
)
)
)
)

Third-Party Defendants.

COMES NOW Matthew E. Naasz, after being first duly sworn on his oath, and deposes
and states as follows.

1. I am one of the attorneys for Defendant and Third-Party Plaintiff in the above-captioned
action.

2. Imake this Affidavit in support of Defendant and Third-Party Plaintiff’s Response to
Plaintiff’s Motion for Partial Summary Judgment. |

3. Attached hereto as Exhibit 1, is a true and correct copy of the relevant portions of the
Deposition Transcript of Craig Smith.

4. Attached hereto as Exhibit 2, is a true and correct copy of the relevant portions of the

Deposition of Lance Smith.
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5. Attached hereto as Exhibit 3, is a true and correct copy of Defendant and Third-Party
Plaintiff’s Responses to Plaintiff’s First Set of Interrogatories and Requests for Production
of Documents.

6. Attached hereto as Exhibit 4, is a true and correct copy of Plaintiff’s Answers and
Responses to Defendant’s First Set of Interrogatories and Requests for Production of
Documents.

7. Attached hereto as Exhibit 5, is a true and correct copy of the Last Will and Testament of
Emma Dee Smith, Exhibit 8 to the Affidavit of Lance Smith.

8. Attached hereto as Exhibit 6 is a copy of the 2013 Amended Annual Report from Smith
Angus Ranch, Exhibit 2 to the Affidavit of Lance Smith.

9. Attached hereto as Exhibit 7, is a true and correct copy of checks written to Craig Smith
and Lance Smith, Exhibit 7 to the Affidavit of Lance Smith.

10. Attached hereto as Exhibit 8, is a true and correct copy of the relevant portions of the

=

MattheWE. Naasz

Deposition of Travis Hurst.

Dated this 30% day of July, 2020.

Subscribed and sworn to before me this 30® day of July, 2020.

sk APNNAAPPLEGATE §
} G20 SSIn bk G
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CERTIFICATE OF SERVICE

I certify that on July 30, 2020, a true and correct copy of Affidavit of Matthew E. Naasz
were electronically filed through South Dakota’s Odyssey File and Serve Portal, upon the

following individuals:

CLAYBORNE, LOOS & SABERS, LLP
MICHAEL K. SABERS

TRAVIS B. JONES

Attorneys for Plaintiff and Third-Party
Defendants

2834 Jackson Blvd., Suite 201

P.O. Box 9129

Rapid City, SD 57709-9129
msabers@clslawyers.net
tjones@clslawyers.net

By: /s/ Matthew E. Naasz
Matthew E. Naasz
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EXHIBIT
1 1

STATE OF SCUTH DAKOTA

COUNTY OF HARDING

IN CIRCUIT COQURT

-~

) FOURTH JUDICIAL CIRCUIT

SMITH ANGUS RANCH Inc.
{5AR),

Plaintiff,

vs.

TRAVIS HURST, as an alleged
DIRECTOR OF SAR, and as an

individual,
Defendant and
Third-~Party
Plaintiff,

v,

CRAIG SMITH and LANCE SMITH,

Third-Party

31CIV18~-000018
Deposition of:

CRAIG SMITH

B o R

Defendants,
DATE : October 17, 2019, at 12:36 p.n.
PLACE: Clayborne, Loos & Sabers

2834 Jackson Boulevard, Suite 201
Rapid City, SD 57702

APPEARANCES:

fOR THE PLAINTIFE &
THIRD-PARTY DEFENDANTS:

FOR THE DEFENDANT &
THIRD-PARTY PLAINTIFF:

MR. MICHAEL K. SABERS

Clayborne, Loos & Sabers
Attorneys at Law

2834 Jackson Boulevard, Sulte 201
Rapid City, SD 57702

MR. MATTHEW E. NAASZ

Gunderson, Palmer, Nelscn & Ashmore
Attorneys at Law

506 Sixth Street

Rapid City, SD 57701

Alsc Present: Travis Hurst & Lance Smith

Caroclyn M. Harkins, RPR (605)381-5427

P.C. Box 18856,

Rapid City, SB 57709

Filed: 7/30/2020 5:58 PM CST Harding County, South Dakota 31CIV18-000018

App086



aapplegate_gpna.com
Rectangular Exhibit Stamp


10

11

12

i3

14

15

16

17

18

19

20

21

22

23

24

25

then don't talk over each other.

THE WITNESS: Okay.

MR, SABERS: So let him finish his question
before you answer.
And as Mr. Sabers indicated, I will try to let vyou
finish your response --
Okay.
-— before I start the next one.
Okavy.
How often did you visit the ranch in Harding County
after they moved there?
I suppose when my father was alive, it was probably
annually, guessing. And probably annually T think —-
probably annually, I would say. At least once a year
we'd go out,
And that's both before and after your father passed
away?
Yeah.
Ckay.
Yes.
How active were you in the ranching operation after
you moved to Harding County?
I wasn't.
These annual visits that you made, did you assist

with any ranch work while you were there?

Carolyn M. Harkins, RPR (605)381-5427
P.G. Box 1886, Rapid City, SD 57709
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11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Dad always tried to get you to go out and count cows
with him or go out and check fences or maybe see what
the problem was with a piece of equipment or
something, but nothing major.
Your trips back to the ranch didn't coincide with
branding or sorting calves ~--
No.
-— or anything like that?
I mean, there might have been some times when I might
have assisted with some cow-calf operations, but no,
it was never, Okay, we've golt to go cut there because
we're getting ready to sell the cattle and we've got
-- no, there was never any of that.
Okay. And I apclogize for the fact that some of this
is going to be quite repetitious from what yvou heard
this morning, but --
That's okay.
—— it is what it is.

Can you describe in your words your mother's
final illness?
It was cancer. It started as skin cancer and turned
and went intc the nerves and chased the nerves into
the brain.
Where did you live when your mom was diagnosed with

cancer?

Carolyn M. Harkins, RPR {&05)381-5427
P.0. Box 1886, Rapid City, SD 57709
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1 A In Storm Lake, Iowa.
2 Q And we heard this morning that your mom treated in
3 Sioux Falls for a period of time following her
4 diagnosis. Is that true?
5 A Yes.
& Q When she was treating in Sioux Falls, did you attend
7 those treatments?
8 A Many.
9 Q Okay. How often do you think vyvou attended the
10 treatments with your mom?
11 A It varied on what she was having for treatments and
12 how many appointments and stuff. TLance and I tried
13 to switch off and on as far as who would be there.
14 Sometimes we both wanted to be there for some
15 meetings and stuff, but we would switch off and on
i6 and go up to help with her treatment while she was
17 staying at Frank and Martha's., I stayed there -- I
18 don't know how many days total.
19 Q Frank and Martha, Frank and Martha Brost?
20 A Yes, sir.
21 Q Your mother's brother?
22 A Yes, sir.
23 0 And do you recall at what point your mom stopped
24 treating in Sicux Falls?
25 A Would have been the spring, springtime of '15. I was

Carolyn M. Harkins, RPR (605)381-5427
P.0. Box 1886, Rapid City, SD 57709
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i thinking early spring, late winter,
2 Q Ckay.
3 A Somewhere in there.
4 Q And after that time, whenever it was that your mom no
5 longer was treating in Sioux Falls, how often did you
< go visit her in Harding County before she passed
7 away?
8 A I think we still made 1t up there once that summer.
9 Q When was that?
10 A Well, she died in October of '15, so it would have
11 been the summer of '15. I believe, to the best of my
12 memory we did.
13 0 How often did you speak with her on the phone when
14 she was in Harding County after she stopped treating
15 in Sioux Falls?
16 A Sometimes weekly, scmetimes more often or at least
17 conce a month, I know she called me or T would call
18 her.
i9 o Okay. Did you ever run into a situation in which you
20 were unable to reach your mom by telephone?
21 A During the last week or so of life and stuff. And
22 other times she would not be at the home when you
23 would call her and stuff and cell reception up in
24 Harding County is somewhat spotty.
25 Q Was there ever a time when you didn't know where your

Carolyn M. Harkins, RPR {605)381-5427
P.O. Box 1886, Rapid City, SD 57709
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1 A From the time I was a child. I mean, I always knew
2 there was a corporation involved when my grandparents
3 were alive and I knew it changed several times, went
4 through name changes and stuff. But as far as any

5 involvement I ever had in it, corporate meetings or
5 anything like that, none.

7 e} Were you aware of how the corporate formalities were
8 attended to by your mother and father and then your
9 mother?

10 A No.

11 Q Prior to your mom's passing, were you ever a

12 shareholder of Smith Angus Ranch, Incorporated?

13 A No.

14 0 A director?

15 A No.

16 Q Or an officer?

17 A Not to the best of my knowledge, no.

i8 Q You agree that your mother was the only shareholder
19 for several years prior to her death?

20 A That's my understanding from the documents I've seen
21 and stuff.

22 o] Okay. That leads us then to Travis's role with Smith
23 Angus Ranch, the corporation. Looking at —— well,
24 strike that.

25 When did Travis become a directecr, based on your

Carolyn M. Harkins, RPR (605)381-5427
P.O. Box 188¢, Rapid City, 8D 57709
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1 A I grew up 18 years and the only time I can remember
2 my mother being at a branding is when she would bring
3 out lunch.
4 Q Would it surprise you 1if she were on the ranch that
5 day?
G A No.
7 0 Okay. What else do you know about the branding of
8 the calf crop?
9 A I saw it marked on a calendar that it happened, that
10 part of it happened on my birthday.
i1 o] What day is that?
12 A June 11lth.
13 C What is the basis for your allegation that Travis
14 somehow acted improperly regarding that calf crop?
15 A Neow those were Smith Angus cows. The calves were
18 those, too. The property of Smith Angus.
17 o And that's the basis for your allegation that he did
18 something wrong?
19 A Well, vou don't put your brand on somebody else's
20 property without proper documentation that you've
21 scld it, traded it, somehow, there has to be a paper
22 trail on something of that magnitude.
23 Q What information do you have to support an allegation
24 that Dee Smith did not approve of Travis and Julie's
25 brand going on those calves?

Carolyn M. Harkins, RPR (605)381-5427
P.O. Box 1886, Rapid City, SDB 57709
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1 A I loaned money from my mother at different times over
2 the years and every time we did it, we did a note.
3 My mother was a prolific note-maker and always --
4 everything had a paper trail to it. So it would
5 surprise the hell out of me if this didn't, why it
5 didn't.
7 Q And so it's the lack of authorization that leads you
8 to believe that she didn't approve of a brand going
9 on those calves, is that fair?
10 MR. SABERS: You'll need to answer his question,
1l Craig, but I'd just interpose to the extent that
12 calls for a legal determination by the Court. You
13 can answer as a layperson. Go ahead.
14 A The lack of any type of formal documentation or even
15 informal documentation.
16 Q You're aware of no one who says Dee wasn't aware of
17 Travis and Julie's brand going on those calves?
18 A No.
19 0 No one has told you that Travis and Julie coerced
20 your mother into putting their brand on those calves?
21 A No.,
22 Q Do you think your mother was aware that Travis and
23 Julie's brand was going on those calves?
24 A I don't know.
25 0 The calves were branded in May or June, correct?

Carolyn M. Harkins, RPR (605)38B1-5427
P.O. Box 188¢, Rapid City, SD 57709
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1 they come in dressed in a costume or something really
2 off the wall.
3 Q Ckay. What's the extent of the damages that Smith
4 Angus Ranch, Incorporated, suffered based on the
5 transfer of those five vehicles?
6 A Whatever their value was assigned. I think Jason
7 Tupper was the guy who did the assessment when he
8 went around and did the proper eval and stuff.
9 Q Justin maybe?
10 A Justin Tupper, I think, was his name.
11 Q Do you have any reason to dispute the value that he
12 put on those vehicles?
13 A I don't know what he based it off. If he was looking
14 at the NADA bkook, Kelley book, or whatever.
15 0] But that's the value that you're living with today?
l¢ A Yeah.
17 Q Ckay. Fair enough.
18 What else about that vehicle transfer in your
19 mind is fraudulent or otherwise improper?
20 A Just the fact that those were SAR assets and they
21 were peing...
22 Q Any information you're aware of that your mom didn't
23 approve of those transfers?
24 A No.
25 Q And that same question regarding the branding of the

Carolyn M. Harkins, RPR (6(05)381-5427
P.0O. Box 1886, Rapid City, SD 57709
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1 calf crop, is there any information that you've got
2 that your mom didn't approve cf Travis and Julie

3 putting their brand on that calf crop?

4 B I have no information one way or another,

5 0] Okay. All right. The wire transfer. What wirse

5 transfer are we talking about?

7 A We're talking about the wire transfer that was made
8 in the wvery last days of my mom's life,

9 Q What was the value of that transfer?

10 A It was $15,000.

11 Q Do you know what that transfer -- what that money was
12 used for?

13 A It was used for a vehicle to purchase for Sadee but
14 it ended up going to Travis and it's a whole

15 confusing thing, so yes.

16 o Do you have any reason to believe that Sadee did not
17 get a vehicle with the funds of those -- of that

18 transfer?

19 A No, I don't know anything about who drives what

20 vehicle up there.

21 9] End I guess my point is, you don't dispute that

22 there's a vehicle that was purchased with that money?
23 A I dispute the fact that they took the money out of an
24 SAR account when they had every opportunity to take
25 it out of Emma's account.

Carolyn M. Harkins, RPR (605)381-5427
P.O. Box 1886, Rapid City, SD 57709
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Ckay. We'll talk about that a little bit. And we'll
go at it this way.
Did yeour mom ever buy your children vehicles?
Yes.
About how much did she spend on those vehicles?
Ten to $12,000, approximately.
At what age were your kids when they were bought for
them?
Approximately in their last year or two of high
school.
So about the same age --
Yes.
-— Sadee was?
Yes.
Did your children ever utilize those vehicles on the
ranch?
No.
Do you know if 3adee would have ever used her vehicle
on the ranch?
I have no knowledge of that one way or another.
But Sadee lived on the ranch?
I have no knowledge of that either.
You don't dispute that, theough, do you?
I don't dispute it. I don't knew. I don't know it,

though.

Carolyn M. Harkins, RPR (605)381-5427
P.O. Box 188¢, Rapid City, SD 57709
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So explain to me why it was fraudulent for Sadee to
get a vehicle when all of the other grandkids
apparently got a vehicle under similar circumstances,
Why would you take the money out of an SAR account?
S0 1it's not the actual money you're concerned about.
It's where the money came from?

Well, it is relocating SAR assets for perscnal family
gain.

So even if your mom would have blessed the
transaction, you would have had a problem with it?
Mom was in no condition to bless anything at that
time.

And I understand that's the nature of your
allegation, but we talked with your brother some
about vyour mother, your mother handling corporate
assets for her own personal benefit?

Yes, she did.

You would have had a problem with that, too, then?
Hmm. I'11 say I didn't -- I wasn't aware of most of
it until after my mother died and stuff and got to
looking at socme of how they were spending and, vyeah,
IT'm surprised that her tax accountant or lawyer would
okay that. It didn’t seem like proper ways to spend
corporate assets,

Okay. Let's talk about the hay.

Carolyn M. Harkins, RPR (605)381-5427
P.O., Box 1886, Rapid City, SD 57709
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i Dee and there should have been something in writing,
2 as [ said earlier.

3 Q So we've got Travis as a director at this time when
4 we're talking about his conduct while a director,

5 fair?

G A Yes.

7 Q Your mom as & director. She's ~- well, let's say

8 this, your mom is the only sharehoclder.

9 A Okay.

10 Q S0 who else other than your mom should Travis have

11 disclosed these facts to?

12 i\ Whoever they would have did a bill of sale with.

13 Those usually have a witness. Sometimes I witness

14 any type of decumentation just regarding the sale of

i5 it.

i¢ o, So it's your allegation that there should have been a
i7 paper trail?

18 A There should have been some documentation.

19 Q And without documentation, that rises to the level of
20 failing to disclose facts that Travis had an

21 obligation to disclose?

22 MR. SABERS: Object to the extent -- and you need
23 to answer, but cbject to the extent that it calls for
24 a legal conclusion as to the duties. You can answer.
25 A Yes. 1 guess he would have been obligated to do

Carolyn M. Harkins, RPR ($05)381-5427
P.O. Box 1886, Rapid City, SD 37709
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something like that according to the corporate laws,
to the best of my understanding.
Even though the only one who would have seen those
would have been your mother?
I don't ~=~

MR. SABERS: Same objection.
I don't know what is required for a legal document
sale of that magnitude. I just know that any time
transactions of that size happen, there's usually
paperwork that goes with it of some sort.
You agree with me that at the time of the branding,
your mother was the sole shareholder of Smith Angus
Ranch, Incorpecrated?
Yes, to the best of my knowledge.
At the time the five vehlicles were transferred from
Smith Angus Ranch, your mother was the sole
shareholder of Smith Angus Ranch?
Yes, to the best of my knowledge.
At the time of wire transfer, your mother was the
sole shareholder?
Yes, to the best of my knowledge.
buring any time hay would have been accumulated
during 2015, your mother was the scle shareholder?
Yes.

And Travis was no longer a director after your mother
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No, T don't know what he did.
We've talked with your brother about the dissclution
of Smith Angus Ranch?
Is that in here somewhere?
No, we're done with that.

Do you have any reason to disagree with anything
he said about that?
No.
What assets have you received from the estate?
None.
Your brother had a life insurance policy. Did you
receive the benefits of the life insurance policy as
well?
Oh, yes., I'm sorry. Yes. Everybody received one of
those. I think each of us children did.
Was yours for $100,000 as well?
I believe.
Okay. Let's look at Exhibit 7. And this includes a
copy of a check made ocut to you for $100,000, is that
right?
Yes.
What does the memo line read?
I believe it says inheritance share.
Did you ever have & conversation with your mother

about this check?
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Not until after I got it.

What was the -- what was that conversation -- what
did that conversation entail after you received this
check?

Thank you.

Did she describe why she was giving you the check?
No.

Okay. Do you know 1if Julie received a $100,000 check
from your mother?

No, I don't know that.

Let's look at Exhibit 8, which is your mother's will.
I'11l draw your attention to paragraph XI. 1It's on
page 3. Did your mother ever talk with vou about
this paragraph?

No.

Were you aware that she was updating a will in April
of 20157

Yes.

Did she tell that you she was doing that?

Yeah, we talked about the will.

Were you present with her at the attorney's office
when it was drafted?

No.

Okay. Do you know why, in your mind, your

understanding of why your mother would write
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DEPONENT'S SIGNATURE PAGE

I, Craig Smith, the undersigned depcnent, have this

£:lw day of PJ23V/ + 2019, read the forgoing pages 1

through 57, inclusive, have made the following change (s)

any} to said testimony, have stated my reason(s) for each

change or correction, and have signedg?iéggisyég?7
6”"‘1 feaid

(1f

By Craig Smfth !
Changes/Corrections

Page Line Desired change and reason therefore:

N

&

!

V"

{(Use a separate sheet similarly designated for additional
changes, with signature of deponent on each sheet.)
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STATE OF SOUTH DAKOTA )

COUNTY OF HARDING )

SMITH ANGUS RANCH Inc.
{SAR),

Plaintiff,

vs.

TRAVIS HURST, as an alleged

DIRECTOR OF SAR, and as an

individual, '
Defendant and
Third-Party
Plaintiff,

V.

CRAIG SMITH and LANCE SMITH,

Third-Party
Defendants.

IN CIRCUIT COURT

FOURTH JUDICIAL CIRCUIT

31CIVi8-000018
Deposition of:

LANCE SMITH

)
)
)
)
)
)
)
)
)
)
)
)
}
)
)
)
]
)
}
}
)
)

2019, at 8:50 a.m.

Loos & Sabers

2834 Jackson Boulevard, Suite 201

DATE: October 17,
PLACE: Clayborne,
Rapid City,
APPEARANCES:

FOR THE PLAINTIFF &
THIRD-PARTY DEFENDANTS:

57702

MR. MICHAEL K. SABERS
Clayborne, Loos & Sabers

Attorneys at Law
2834 Jackson Boulevard, Suite 201

Rapid City, SD

FOR THE DEFENDANT &
THIRD-PARTY PLAINTIFE:

57702

MR. MATTHEW E. NAASYZ
Gunderson, Palmer, Nelson & Ashmore

Attorneys at Law
506 Sixth Street

Rapid City, SD

Alsc Present:

57701

Travis Hurst & Craig 3mith
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Um—hmm.

S¢ the ranch meves in 2000 to Harding County,
correct?

Correct.

You were living in Redig in Harding County at the
time, correct?

Right.

You said you had no involvement. Did vou go help
with brandings, calfings, anything like that?

I belleve I helped with one branding.

And how many years were you in Redig?

Four.

Did you do any other help on the ranch during those
four years?

No.

Okay. So after your four years in Redig, you moved
to Minnescta, is that correct?

Correct.

Describe for me vour involvement with the family
ranch after you moved to Minnesota.

No involvement.

During the past fifteen years, you've made it back
for no brandings?

No.

Didn't go back to help with calving?

Carolyn M. Harkins, RPR {605)381-5427
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When did your father die?

It would have been eight years ago.

What was your father's name?

Calvin Smith.

Was your father 1ll for any period of time prior to
his passing away?

He had had a congestive heart failure, I believe, a
year or year and a half prior te his passing away
when he was in the Rapld City Hospital down here.
Did the congestive heart failure makes 1t more
difficult for him to do the ranch work?

After that surgery, I don't think so. He was back to
—-— once he recovered from that, back to haying or
whatever, from what I remember.

How old was your father when he passed away?

Do not recall exactly. Would have been in his 60s.
So during his period of congestive heart failure you
didn't go back to help with any of the ranching
activities?

No.

While your father was alive and the family ranch was
in Harding County, how often did you get back to
Harding County just to visit?

A handful of times. I would say three or four.

Carolyn M. Harkins, RPR (605})381-5427
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Okavy.

And this would be at the most.

Okay. And when you got back to wvisit, what would vou
do there?

Just visit.

Didn't do any hunting?

No.

Okay. Didn't do any fencing or ranch work like that?
No.

How long was a typical visig?

Mavbe a day.

When did your mother pass away?

Four years ago.

October of 20157

Yes,
And describe her -- what I'11l call her final illness.
And if you need me to -- 1f we need to define that

further, we certainly can. But can you describe that
for me?
She had cancer. I guess you have to be more specific
what...
I think that's fine. Let me ask yvou this.

How long was it between her diagnosis and when
she passed away, 1f you recall?

Approximately two years. Ab least a vear.
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Okay. And we just talked about how cften you got
back to the ranch while your father was alive.

In between the time when your father passed away
and your mother passed away, how freguently did you
visit the ranch in Harding County?

I don't believe that I was back, to my knowledge,
during that time periocd. 1 was back for my father's
funeral and I de not believe during those four years
that I was back.

Did that include after your mother was diagnosed with
cancer? Did you go back to Harding County between
the time your mother was diagnosed with cancer and
the time she passed away?

I don't believe so, no.

Now, it's my understanding that your mother did some
treatment in Siocux Falls?

Correct.

Did you visit your mother in Sioux Falls during any
of those times?

Yes.

How often did you see her in Sioux Falls?

Weekly.

Describe that for me.

If there -- if she had a doctor appointment, I was

there for the majority of those, so sometimes it was
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P.O. Box 1886, Rapid City, SD 57709

Filed: 7/30/2020 5:58 PM CST Harding County, South Dakota 31CIV18-000018

App107




10

11

12

i3

14

15

1le

17

18

19

2¢

21

22

23

24

25

Ranch?

No.

Prior to your -- and this is prior to your mother's
passing, correct?

Correct.

Prior to your mother's passing, were you ever a
directer of Smith Angus Ranch?

No.,

Were you ever an officer of Smith Angus Ranch?

No.

Who were the shareholders of Smith Angus Ranch while
your mother and father were alive?

To my knowledge, my mother and father.

During that time, were there any other shareholders?
Not to my knowledge.

And then after your father passed away, who were the
shareholders of Smith Angus Ranch?

My mother.

Until she passed away?

Correct.

To your knowledge, at any time were there other
shareholders of Smith Angus Ranch?

Net to my knowledge.

What's your understanding of Travis Hurst's role with

the ranch activities as distinguished from any
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other fraudulent conduct are you accusing Travis of
committing that harmed Smith Angus Ranch?
I'm not aware of anything additional. We are here
about Smith Angus Ranch Corporation.
And to be clear, when you say vou're not aware of any
additional, you're not aware of any additional in
addition to the five things we've been talking about?
Correct.
Okay. Same question as to Count VI: Conversion.
What assets of Smith Angus Ranch are you alleging
Travis tc have converted improperly in addition to
the five areas we've mentioned this morning?
I'm just reading this to refresh my memory —-—
Take your time.
-= S50...

(A brief pause.)
Nothing additional at this time.
Okay. Let's talk about the branding.

Exactly what are you accusing Travis of doing
improperly regarding the branding of the 2015 Smith
Angus Ranch calf crop?

By South Dakota law, there either needs to be a bill
of sale or a brand release. If you just put your
brand on, it is not legal to put your brand on

somebody else's livestock without one of those two

Carolyn M. Harkins, RPR (605)381-5427
P.0O. Box 1886, Rapid City, SD 57709

Filed: 7/30/2020 5:58 PM CST Harding County, South Dakota 31CIV18-000018
App109




57

1 pieces of paper to back it up.

2 O So you see -—-—

3 A That's my understanding of that.

4 ] When you say that, you're referring to South Dakota

5 law?

0 A Yes.

7 < Okay. Were you at the branding?

8 A No, sir.

S Q Do you know who was?

10 A Not specifically, no, I do not. But I believe at

11 some point In time we reqguested to know that and were
12 given a list of individuals that were there. But,

13 ne, I do -- I do not know.

14 6] Did you ever talk with your mother about the branding
15 of the 2015 calf crop?

16 A No.

17 Q When were you made aware that the 2015 calf crop was
18 branded with the Travis and Julie Hurst brand?

19 A After Dee's death.

20 Q When did Travis and Julie, to your knowledge, enter
21 into a contract for deed for the purchase of the

22 Smith Angus real property?
23 A It was -- repeat that.

24 Q When did Travis and Julie enter a contract for deed
25 with your mother regarding the real property that was
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1 transfer of those vehicles that includes the
2 signature by Travis Hurst?
3 A No.
4 Q And T guess here's what I'm getting at and tell me if
5 this is wrong.
6 But you see no documentation, for example, title
7 transfers where Travis signed as a director for Smith
8 Angus Ranch that transferred those titles to he and
9 Julie’s name personally?
10 A No. There was a distinct lack of any corporate
il records concerning anything that was going on.
12 Q And that's pretty much the basis of your allegation
13 regarding the vehicles is you wanted a formal
14 corporate resolution allowing that transfer, fair?
15 A Fair.
16 Q What is the value, in your mind, of those five
17 vehicles? Do you have one?
18 a I believe we had a value put on those. What it is
19 off the top of my head, I do not know.
20 Q That's fair. And when you say we —-
21 A Craig and I, the probate lawyers, there was a value
22 put on those. 1 believe there was a value puib on
23 those by Justin Tupper.
z4 Q Do you know if the value put on those by Justin
25 Tupper is the value used by the estate?
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early on when she was first in there, but I -- I'm
not certain on that or whether it was just prior to
her going in there that I spoke to her that last
time.

When you spoke with her the last tfime, was she
incoherent?

No.

Did she know who you were?

Yes.

I don't want to replow plowed ground, but you didn't
visit with her that last week when she was in
Peaceful Prairie, did you?

No, T did not.

Do you know how old Sadee Hurst was in the fall of
20157

She would have been a senior in high school, roughly.
What was your mother's tradition for her
grandchildren, her traditional gift for her
grandchildren as they graduated from high school?

I don't know as there was a tradition.

Did your mother buy any vehicles for any of your
children?

Yes.

How many of your children did your mother buy

vehicles for?
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Three.
And you have three children?
Yes.
About what age in their lives did your mother buy
those vehicles for her children -- grandchildren,
pardon me?
It varied. From junior in high school to senior.
About the age Sadee was at the time that your mother
passed away?
Bbout.
Do you recall what your mother paid for the vehicles
that she bought for your children?
Somewhere between 12— and 16,000.
What was the amount of the wire transfer that you're
alleging Travis improperly authorized at the time?
15,000.
In that ballpark. Do you know if your mother hought
vehicles for any of Craig's children?
I believe she did.
All of Craig's children, to your recollection?
That I do not know.
We'll probably get into that later today.

So would it surprise you if your mother and
Travis and Julie had a conversation regarding buying

a vehicle for Sadee prior to your mother's death?
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H A Nobody but her.
2 Q Because she was the sole shareholder?
3 A Correct.
4 Q And any actlons by Travis that occurred while she was
5 the sole shareholder would only have hurt Dee, too?
6 A Correct.
7 MR, SABERS: To the extent that it calls for a
8 legal conclusion, I would object, but he can answer
9 to his understanding.
10 A Correct.
11 Q Okay. And until she passed away, she was the sole
i2 shareholder of Smith Angus Ranch Corporation?
13 A Correct.
14 e I'm going to try to do this in a way that will
15 expedite this process a little bit. We've talked
16 about five areas that you have problems with
17 regarding Travis's conduct.
18 Tell me, if possible, what information you have
19 suggesting that Dee did not authorize any of that
20 conduct by Travis Hurst?
21 A The 515,000 wire transfer. I do not see, in my eves,
22 that there's any way that she could have in the last
23 three days of her life authorized anything.
24 Q And we talked about that, right?
25 A (The witness indicated.)
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Correct?
(The witness indicated.)

THE COURT REPORTER: You have to answer ocut loud.
Correct.
Aside from that, what other information do you have
suggesting that Dee Smith did not authorize all of
the conduct that vou accuse Travis of engaging in?
T have nothing that says that he was authorized to do
any of this, the corporate resolution to authorize
it. BSo any kind of paperweork to authorize the
branding of 188 head of calves, nothing.
And so it's not that you have information suggesting
she authorized -- strike that. That was a terrible
guestion.

It's a lack of information authorizing the
transactions?
Correct.
As you sit here today, you have no information
suggesting that she did not approve of those
transactions as a sole shareholder of Smith Angus
Ranch, Incorporated?
Correct. Because as a corporation, you should have
some kind of documentation that that is explicitly
approved to do that.

But this lawsuit is entirely premised upon lack of

Carolyn M. Harkins, RPR {(€05)381-5427
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formal corporate authorization, is that true?

MR. SABERS: Object to the extent it calls for
this witness to make a legal conclusion. He can
testify to his understanding.

That would be my understanding, vyes.
Okay. Let's talk for a minute about damages.

In total how much are you alleging that Travis
Smith harmed Smith Angus Ranch by his conduct?

I would -~ I would have to tally all that up. As of
today, T do not have a figure for you at this time.
Let's walk through the five areas of potential
liability. We've got the branding.

How much are you alleging Smith Angus Ranch was
harmed by Travis Hurst's conduct regarding the 2015
branding?
$258,000.

And this is based on what?

Sale barn receipts at the time of calf sale.

Which was the fall?

Yes.

Have you done any work to attempt to appraise the
value of those calves at the time they were branded?
Yes.

And that is what?

I do not know that figure because to me it is
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(Exhibit Number 7 marked for identification.)
I'm going to hand you what's been marked Exhibit 7.
It's Bates stamped Hurst 35. What is contained on
this document?
It is a check to my brother and a check to myself.
And I cannot read what the top one is. I would
assume that's a deposit slip.
Te be honest, I can't read it either, but we're going
to talk about the check, especially the check to you.
And it's check number 1048, is that right?
Yes.
And that i1s a check from your mother?
Correct.
To you personally?
Correct.
For $100,0007
Correct.
What's the date on that check?

MR. SABERS: Do you want me to hold it?
May 1%th of 2015,
And what is —-
My best guess.
Oh, I'm sorry. It looks right to me. What does the
Memo line say?

I cannct read it.
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1 Q It looks to me like it says inheritance. If that's
2 not what it looks like to you, tell me.

3 A That's close enocugh.

4 Q I think that would match the check then to Craig,

5 too, on top, fair?

6 A Fair.

7 Q Okay. Describe for me the circumstances under which
8 you received this check from your mother.

9 A That I received the check.

i 1, What conversations did you have with vour mother
il regarding this check?

12 A No conversations, to my knowledge.

13 9] You had no conversations with her prior to receiving
14 the check?

15 a Not that I recall,.
16 Q When you get the check, do you call her up and say,
17 Hey, Mom, what's going on?
18 A We talked after I received the check, yes. 1 called
19 her and thanked her.
20 0 And what did she say the check was for?
21 A I do not recall other than what it says in the line,
22 you know, the Memo line.
23 Q Now, we agreed that that probably says inheritance.
24 Would that be consistent with the conversation you
25 had with your mother after you received the check?
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i A Yes. It is Emma Dee Smith's Last Will.

2 Q Have vyou seen this before?

3 A Yes.

4 Q And as you look it, I'm not trying to play any tricks
5 here, but does this appear to be a copy of the last

6 will and testament that's been offered for probate in
7 your mother's estate?

8 A Yes,

9 Q What's the date on this will?

10 A The 3rd day of April, 2015.

1l Q Okay. And now I want to draw your attention to

12 paragraph XI. Did you ever discuss this paragraph
13 with your mothern?

14 A No.

15 9 This indicates that her sons may not be happy with
16 the provisions I have made in my will.

17 What's your understanding of why she included

18 that in her will?

19 A I have no idea why she included that in the will.

20 Q She included the word sons, not children, is that

21 correct?

22 A Right.

23 Q Her sons are you and Craig --

24 A Correct.

25 0 -— correct? Okay.
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1 DEPONENT 'S SIGNATURE PAGE

2 I, Lance Smith, the undersigned deponent, have this

4 through 111, inclusive, have made the following change(s)

5 any) to said testimony, have stated my reason{s) for each

6 change or correction, and have signed below.

B8 | Changes/Corrections

9 Page Line Desired change and reason therefore:

10 59 25 I guess season {(Change to) The grazing season

3 ‘; t/L day of 4 bziﬁméﬁﬁ ; 2018, read the forgoing pages 1

(if

11 89 17 transfered {add comma after) vehicles were

not

12 transfered to "me" --- the transfer was

13 inappropriate to me

14

15

16

17

18

12

20

21

22

23

24

25 {Use a separate sheet similarly designated for additicnal
changes, with signature of deponent on each sheet.)
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EXHIBIT

(" (" 3
STATE OF SOUTH DAKOTA ) IN CIRCUIT COURT
) S8
COUNTY OF HARDING ) FOURTH JUDICIAL CIRCUIT
)
SMITH ANGUS RANCIH, INC,, )
) 31CIV18-000018
Plaintiff, b
)
V. )
) DEFENDANT AND THIRD-PARTY
TRAVIS HURST as an alleged ) PLAINTIFE'S RESPONSES TO
DIRECTOR of SAR, and as an individual, ) PLAINTIFE’S FIRST SET OF
) INTERROGATORIES AND REQUESTS
Defendant and Third-Party Plaintiff, ) FOR PRODUCTION OF DOCUMENTS
)
v, )
)
CRAIG SMITH and LANCE SMITH, )
)
Third-Party Defendants, )
)

COMES NOW Defendant and Third-Party Plaintiff and hereby submits his answers and
responses o Plaintiff’s First Set of Interrogatories and Requests for Production of Documents to

Defendant as follows:

INTERROGATORIES

REQUEST FOR PRODUCTION NO. 1

Provide the originals or copies of all documents or other written materials which you claim
Support your answers to any of the interrogatories set forth below and all documents and
other written materials yon intend to introduce at trial to support any of your assertions or
defenses in this action.

ANSWER: Please see documents bates stamped Hurst 00001 — 00692.
REQUEST FOR PRODUCTION NQ, 2

Provide copies of all documents in your possession, or in the possession aof any
representative, accountant, etc., regarding Smith Angus Ranch, Inc. from during the time
period in which you allege you were a director. These shall include, but not be limited fo,
bank statements, including check images, and bank account statements for the three years
prior to the passing of Emma Dee Smith and for the two years after the passing of Emma
Dee Smith. This would include any account in which you either deposited or withdrew
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The nature and character thereof’

The time and date obtained;

The location or place obtained;

The name and address of the person{s) conversing;

The name and address of all persons present at the conversation; and
The name and address of the person having present custody thereof.

e T

ANSWER NO. 11: No.

Interrogatory No. 12: Describe each instance wherein Travis Hurst disclosed information to
Plaintiff in regards to the conduct identified in the Complaint. Include the nature of the
information and the individuals and / or entities entitled to receive this information from Mr.
Hurst.

ANSWER NO. 12: Defendant had daily conversations with Dee Smith, the only shareholder
of Plaintiff, about everything on the ranch.

Interropatory No. 13: Describe in detail each instance in which you allege you followed
corporate formality in your actions as a purported director of Smith Angus Ranch Inc,

ANSWER NO. 13: Defendant objects to this question as it calls for a legal conclusion.
Notwithstanding the objection Defendant deferred to Dee Smith, the sole shareholder and
long-time director and officer of the corporation, on all matters of corporate governance and
procedure.

Interrogatory No. 14: Describe in detail each instance or transaction wherejn you personally
or otherwise financially benefited from your purported director position of Smith Angus
Ranch Inc. or from Smith Angus Ranch Inc. generally.

ANSWER NO. 14: Julie and I had a long-standing relationship with Dee Smith and Smith
Angus Ranch, Inc. We provided the labor for the ranch in exchange for varicus forms of
remuneration, This relationship and exchange of services and assets was long-standing and

unchanged from when it began. This relationship was not based on my status as a director of
Smith Angus Ranch, Inec.

Interrogatory No. 15: Please identify with specificity each and every written document in which
you rely upon regarding your allegation that you were a director of Smith Angus Ranch Inc,

ANSWER NO, 15: Dee Smith mentioned to me that she thought if I were a director I might be
allowed to execute brand-related documents. Accordingly, in October of 2014 Dee and |
completed the Annual Farm Report filed with the Secretary of State which indicates I was a
director. Dee filled out the form on line and had me type in my name for the electronic
signature,

Interrogatory No. 16: Please identify, and provide an accounting, including check number, date
of check, and account number, for every check you allege you wrote as a director of Smith
Angus Ranch Inc. for any reason. Further provide the check number, check date, account
utilized, and the recipient of such check.
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ANSWER NO. 16: See checkbook. I have been able to write checks on Smith Angus Ranch
account since 2000. My ability to write checks on the Smith Angus Ranch account was not
based on my status as a director.

Interrogatory No. 17; Please identify the date in which you allege you became a director of
Smith Angus Ranch Inc. Please identify each and every document that supports such

position, who signed it, who filed it, when it was filed, how it was filed, and where it was
filed,

ANSWERNO, 17: See Answer to Interrogatory No. 15,
Interrogatory No. 18: Please identify whether any other person was present when you were

conversing with Emma Dee Smith in the last three days of her life. If another person was
present, identify such person.

ANSWER NO. 18: Neighbors and friends were constantly around, 1 do not recall a
conversation with Dee during this time that did not include family or friends.

Interrogatory No. 19: Describe in detail each transaction you were involved in with Smith
Angus Ranch Inc, wherein you personally acquired a financial interest or benefit to include
vehicles, hay, groceries, livestock, lawn mower, or any type of monetary funds.

ANSWER NO. 19: Objection; vague and ambiguous, Subject to this objection and without
waiving the same: Anything my family or I received from Smith Angus Ranch was authorized
and directed by Dee Smith. Any transaction involving Smith Angus Ranch assets being
transferred to me or members of my family directly benefitted our family ranching operation.

Interrogatory No. 20: Deseribe in detail each interest in property you received from Smith
Angus Ranch Inc. during the time you allege you were a director of Smith Angus Ranch Inc.

ANSWER NO. 20: I was a director when Dee Smith transferred the vehicles to her name and
my name. Defendant had no knowledge of her intention to do so prior to her taking that
action. I was a director when Dee Smith instructed Julie and myself to place our brand on the
entire 2015 calf crop.

Interrogatory No. 21; Describe in detail each instance in which you utilized the assets and
business interests of Smith Angus Ranch Inc. to effectuate your own personal and financial
gain,

ANSWERNO. 21: Daily activities using tractors and machinery were done to benefit both
Smith Angus Ranch, Inc. and my family’s operation. My family and I provided al} the labor for
Smith Angus Ranch, Inc. All such activities were performed with Dee Smith’s full knowledge
and authorization,

Interrogatory No. 22: Describe in detail each sale of assets (livestock), transfer of assets (wire
transfer), vehicle purchased and hay converted in which you personally benefited or received
some financial interest personally.
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money from or utilized for any purpose either personally or as an alleged director of Smith
Angus Ranch Inc.

ANSWER: The documents requested are in the possession of Plaintiffs. To the extent
any documents may be in the possession of Defendant, see Response to Request for
Production No. 1.

Interrogatory No, 1; Please state the full name, mailing address and current occupation of the
person who prepared the answers to these Inferrogatories.

ANSWER NO. 1: Travis Hurst, 12820 Moreau River Loop, Buffalo, SD 57720. Ranch
owner and operator.

Interrogatory No. 2: Please identify all individuals who helped prepare the answers to these
Interrogatorics.

ANSWER NO. 2: Julie Hurst, Dalton Hurst, Sadee Hurst, and David Lust, attorney for
Defendant and Third-Party Plaintiff.

Interrogatory No. 3: Prior to answering these Interrogatories, have you made due and diligent
search of your books, records, papers, and documents and due diligent inguiry of your agents or
representatives and their books, records, papers, and documents for the purpose of eliciting and
securing all of the information which is required to answer these Interrogatories?

ANSWER NO. 3: Yes.

Interrogatory No. 4; Please identify and describe every legal action to which you have been a
party, of any kind or nature, including civil, administrative, and bankruptey.

ANSWER NQO, 4: None.

Interrogatory No. 5; Please state the names, business and residence addresses, and telephone
numbers of each person known or reasonably felt by you, your attorney or other representative
1o be:

a An eye witness to the matter, events or happenings concerning the allegations
contained in Plaintiff’s Complaint and all pleadings on file with the Court in this
matter;

b. Not an eye witness, but a person having knowledge of some fact or circumstance
relevant to the causes of action set forth in Plaintiff’s Complaint;

c. A person having knowledge of some fact or circumstance relevant to the issue
of damages related to this lawsuit;

d. ‘The substance of the information, facts, and circumstances that any and all

such witnesses may have.

ANSWER NO. 5:
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a. Becky Brengle, 12338 Old Highway 85, Buffalo, SD, 605 375-3603, transfer of vehicle
titles.
Julie Hurst, 12820 Moreau River Loop, Buffalo, SD 57720, all events.
Dalton Hurst, 12820 Moreau River Loop, Buffalo, SD 57720, all events.
Sadee Hurst, 12820 Moreau River Loop, Buffalo, SD 57720, multiple events,
Rock Thompson, 13004 Moreau River Loop, Buffalo, SD, 605-375-3712, branding.
Chet Helmey, 12814 Moreau River Loop, Buffalo, SD, 605-375-3614, branding.
Ty Fowler, 13927 US Hwy 85, Buffalo, SD, 605-375-3100, branding.
Gary Clanton, PO Box 627, Buffalo, 8D, 605-375-3398, branding,

b, Vicky Coyle, past president of Pioneer Bank and Trust, 19140 Cattle Dr., Belle Fourche,
SD, 605-641-1938.
Jean Helmer, 11138 Stafford Loop, Belle Fourche, SD, 605-892-3037.
Minnie Quick, 134 Old Hwy 85 8., Newcastle, WY, 307-746-4271.
Danita Thompson, 13004 Moreau River Loop, Buffalo, SD, 605-375-3712.
Jessika Floyd, PO Box 103, Buffalo, SIJ, 605-200-9110,
Linda Helmey, 12814 Moreau River Loop, Buffalo, SD, 605-375-3614.
Joyce Hurst, PO Box 16, Murdo, 8D, 605-280-1450.
James Walti, Pierre, SD, 605-224-5828.
Jeanne Spawn, 5131 E 12th, Casper, WY, 307-267-2947,

c. See {a) and (b) above

d. The witnesses wili testify to the relationship between Travis and Julie Hurst and Dee
Smith, Dee’s cognitive condition and her desires regarding ranch assets.

Interrogatory No, 6: List the names, addresses, official titles, if any, and other identification of
all witnesses whom it is contemplated will be called upon to testify in support of your defenses
in this action, indicate the nature and substance of the testimony which it is expected will be
given by each such witness, and if any such prospective witnesses are related to you, state the
relationship,

ANSWER NO. 6: No determination has been made at this time concerning trial witnesses.
When such decision has been made the information will be provided to Plaintiff’s counsel,

Interrogatory No. 7: Pursuant to SDCL, § 15-6-26(b)(4), please state the name, business and
residence address, and telephone number of each person whom you expect to call as an expert
witness at trial or that you have consulted in anticipation of litigation or for trial, and as to each
such person, please state:

The occupation, profession, and field of specialization of any such expert;

The subject matter on which the expert is expected to testify;

The substance of the facts and opinions to which the expert is expected to testify;

A summary of the grounds for each opinion; and

The title, author, copyright date, and publisher's name and address of any book, report,

o peoE
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or written document upon which such expert shall rely or which such expert will
utilize in the preparation of and the presentation of his testimony.

ANSWER NO. 7: No expert witnesses have been retained at this time.

Interrogatory No, &: List, identify, and describe the contents of each document which is
contemplated will be offered in support of the defenses set forth in your Answer to
Complaint, and state whether you will furnish copies of them without the necessity of a
formal motion.

-ANSWER NO. 8: No determination on trial exhibits hag been made at this time. Once trial
exhibits have been identified they will be made available to Plaintiff pursuant o pre-trial
procedures.

Interrogatory No. 9; Are you aware of or in possession of any phofographs of any pesrson, scene,
instrumentality or other thing relevant to the subject matter of Plaintiff’s Complaint or your
Answer to Complaint which have not already been provided to SAR or its representatives? If so,
please state:

a. The subject matter and date of each photograph;
b. The name, present address, and occupation of the person who took each photograph; and
C. The custedian of each photograph.

ANSWER NQ. 91 No.

Interrogatory No. 10: If, after or during the matters in question, any person or their agents or
employees spoke or were heard to speak about the matters contained in or giving rise to the
claims contained in the Complaint or your Answer, describe each such communication in
detail, including but not limited to:

The parties involved in the discussion;
The date of the discussion;

The location of the discussion; and
The substance of the discussion.

o o

ANSWER NO. 10: Objection; this interrogatory requests information protected from disclosure
by the statutory and common law work product doctrine in that the statement of any person,
obtained on behalf of Defendant or his attorney or an investigator employed by his attorney,
would have been obtained in anticipation of litigation, or for trial. Subject to the following and
without waiving the same;_Discussions and communications between Dee, Travis and Julie were
on-going on a daily basis.

Interrogatory No. 11: Do you have in your possession or under your control, any notes, reports
of conversations or interviews, paraphrasing of conversations, phonetic records or other
memoranda whatsoever, related to communications by any representative or shareholder of
Smith Angus Ranch Inc. that pertain in any manner to the allegations set forth in the
Complaint or your Answer? If so, as to each, state the following:
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ANSWER NO. 22: Objection vague and ambiguous, and calls for a legal conclusion as o
“converted.” Subject to this objection and without waiving the same: 1 did not personally
benefit from any of the above activities. My danghter, Sadee, benefitted from the wire
transfer by receiving a vehicle for graduation from high school.

Interrogatory No, 23: Identify each asset.of SAR which was transferred to you during the time
you allege you were acting as a director of Smith Angus Ranch Inc.

ANSWER NO. 23:  See response to Interrogatory No. 20.

Interropatory No. 24: For each such asset listed in your response to the previous Interrogatory,
state the amount that you benefited, where such asset or benefit currently resides or is deposited
and invested, and its current value.

ANSWER NO. 24: See response to Interrogatory No. 20. Some vehicles are utilized on my
family’s ranch; two pickups and the Buick Enclave have been sold; the 2015 calf crop has been
sold, except for some replacement heifers that are now part of our family’s cow herd,

Interrogatory No. 25: If you contend in this litigation that your actions were authorized by Smith
Angus Ranch, Inc. please identify every written document that supports such position.

ANSWER NO. 23: There are no written documents, The authorizations were all verbal from
Dee Smith.

Interrogatory No. 26. Identify each individual having information regarding any communication
made by Emma Smith suggesting her approval of your conduct as identified and alleged in the
Answer.

ANSWER NO. 26: Julie Hurst and the witnesses set forth in Defendant’s Response to
Interrogatory No: 5.

Interrogatory No, 27: Please identify when you communicated to Smith Angus Ranch Inc. that
you had allegedly obtained approval to acquire a vehicle for your daughter that, as you
testified, you ultimately ended up owning yourself.

ANSWER NO. 27: Dee Smith started talking about getting a vehicle for Defendant’s
daughter, Sadee, in her senior year of high school which was the fall of 2015, A vehicle was
purchased and then traded for another vehicle of the same year from me that Sadee was more
comfortable driving,

Interxogatory No, 28: As an alleged director of Smith Angus Ranch Inc., please describe in detail
all assets of Smith Angas Ranch Inc. two years prior to the death of Emma Dee Smith. This
should include a list of all livestock, hay, equipment, and bank accounts and balances.

ANSWER NO. 28: Objection, Overly-burdensome. Subject to this objection and without
waiving the same: [t was my understanding that I was not a director two years prior to the death
of Dee Smith. Smith Angus Ranch, Inc., has all the corporate documents and information in its
possession.
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Interrogatory No. 29: As an alleged director of SAR, please described in detail all assets of Smith
Angus Ranch Inc. on the day before the passing of Emma Dee Smith. This should include a list
of al] livestock, hay, equipment, and bank accounts and balances.

ANSWER NO. 29: Objection. Overly-burdensome. See Answer to Interrogatory No. 28.

Interrogatory No. 30: Identify the recipient of each asset of Smith Angus Ranch Inc. as identified
in the time period commencing in Interrogatory No. 28 and ending on the date identified in
Interrogatory No. 29 including the date of each distribution and the recipient.

ANSWER NO. 30: Assets identified above were used for ranch operations, other than the wired
funds which were for the benefit of Sadee via the purchase of a vehicle. The vehicles were
transferred into Dee Smith’s and my name; the 2015 calf crop was transferred to Julie and myself
based on the explicit instructions of Dee Smith.

Interrogatory No. 31: Identify the owner of all shares of SAR before and after the death of Emma
Smith.

ANSWER NO. 31: Upon information and belief Dee Smith owned all the shares at her death
which were then transferred to Third-Party Defendants.

Interrogatory No, 32: Identify the date(s) when you first became aware of the facts giving rise
to this lawsuit.

ANSWER NO. 32: Objection; vague and ambiguous. Subject to this objection and without
waiving the same; When 1 was served with the summons and complaint.

Interrogatory No. 33: Please identify each written document that you believe exists which
would have justified the branding of Smith Angus Ranch Inc. cattle with your personal
brand.

ANSWER NO. 33: Dee Smith verbally directed the branding of the cattle and was present
during the branding,

Interrogatory No. 34: Identify each brand inspector that you have utilized in the last seven years,
further providing their name, and each instance in which you have utilized their services.
Further provide each and every instance in which you utilized a brand inspector in the alleged
role as a director of Smith Angus Ranch Inc.

ANSWER NO. 34: There has never been a brand inspector at any branding and whatever
inspector was working at the Belle Fourche sale barn was the one who looked at the calves and
cows when we sold them.

REQUEST FOR PRODUCTION NO. 3

Provide the vriginals or copies of all documents or other written materials that you have
received or obtained from any brand inspector for either your livestock operation or the
livestock operation of Smith Angus Ranch Inc, in the last seven years.
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RESPONSE NO. 3: None.

Interrogatory No. 35: On what date did you become aware of Emma Dee Smith’s power of
attorney dated December 9, 2014, If you cannot recall the exact date, please state whether
you became aware of it before or after the month prior to Emma Dee Smith’s passing,

ANSWER NO. 35: Irecall Dee Smith’s signing a power of attorney when she was in
Sioux Falls for treatment. '

Interrogatory No. 36: Identify each individual involved in the preparation of your finaneial
documentation including but not limited to tax returns, accountings, financial statements, etc.

ANSWER NO. 36: Steve Martin and Jamie Thybo, both accountants.

Interrogatory No. 37: Identify each banking or other financial institution at which any assets of
you, or Smith Angus Ranch, have been maintained in the last seven years.

ANSWER NO. 37: First Fidelity Bank, Pioneer Bank and Trust, First National Bank.

Interrogatory No. 38: Please identify any and all real property, including légal description, in
which you have held an ownership interest since January 1, 2012. ‘

ANSWER NO. 38: The requested information is public and can be obtained at the Harding
County Courthouse and the Gallatin County Courthouse in Montana.

Interrogatory No. 39: Please:

(a) Identify any and all real property, including legal descriptions, that you have purchased,
received, sold, transferred, gified, or otherwise conveyed since January 1, 2012, either as an
alleged director of Smith Angus Ranch Inc. or personally; and

(b) Identify all other party(ies) to cach transaction (i.e., the person or other entity to/from
whom the real property was purchased, received, sold, transferred, or otherwise conveyed).

ANSWER NO. 39:
See Response to Interrogatory No: 38.

Interrogatory No. 40: Please:

(a) Identify any and all real property, including legal descriptions, in which you presently
hold an ownership interest;

€)] Provide the most recent assessed value of the same; and

(e) State your opinion as to the present value of the same.

ANSWER NO. 40:

See Response to Interrogatory No: 38.
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Interrogatory No. 41; Please identify any and all legal entities/structures (including, but not
limited to, trusts of any type) in which you hold any type of membership or ownership interest,
or of which you are an owner, trustee, or beneficiary, and describe the nature of your interest or
relationship with the same.

ANSWER NO. 41

None.

Interrogatory No, 42: Please:

(a) Provide a complete list of your present asgsets (including, but not limited to, the balances
of any accounts at any type of banking, lending, investment, or other financial
instifution);

(by  Provide a complete list of your present liabilities; and

(c) State your present net worth,

ANSWER NO. 42: Objection. Overly-burdensome, irrelevant. Pursuant to SDCL 21-1-4.1
Plaintiff is not entitled to this information until such time as the court has made a ruling on the
punitive damages claim. ‘

Interrogatory No. 43:; Please identify any check or monetary transfer you made to Smith Angus
Ranch Inc. to the hunting business in which you operated. Further, pleasc explain where the
proceeds from the hunting business were deposited, and whose name is on such bank account,
Last, further identify the banking institution, and account number for any such bank account,

ANSWER NO. 43: The hunting business was separate from Smith Angus Ranch. 1 do not recall
making any transfers from Smith Angus Ranch to the hunting business. - The account-is held at
Pioneer Bank and Trust.

Interrogatory No. 44: In regards to any livestock owned by Smith Angus Ranch that you branded
with your own brand, please identify the following:

(a) The total number of livestock owned by Smith Angus Ranch that vou branded with your
own personal brand; ‘

(b) The value of such livestock at the time of branding;

{c) If such livestock were sold, where such proceeds were deposited and who was on the
bank account, further identifying the bank, bank address, and account number;

(dy  Whether any written document exists that you are aware of that would provide any
authority for you to brand Smith Angus Ranch Inc, livestock with your personal brand.

(e) The amount identified on a bill of sale, or the value or number of livestock identified on
any brand report or certificate.

63 Please explain how you reported such transfer to the internal revenue service in each year
in which you would have branded Smith Angus Ranch Inc. livestock with your personal
brand.

ANSWER NO, 44;

10
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a. One hundred (100) head of calves were gifted to Defendant from Smith Angus Ranch and
Dee Smith. Smith Angus Ranch owed two hundred (200) head of calves bul the
agreement with Dee Smith was that one-half (1/2) of the calf crop would be in

exchange for her running cows on property owned by me and Julie Hurst,

Baby calves at that age would have been worth $200 to $300.

Proceeds were deposited into my ranch account.

No written document exists.

See response o d above.

It was claimed as income when Defendant sold calves and it only happened one year.

e e o

REQUESTS FOR PRODUCTION

In addition to the Requests for Production above, Plaintiff also submits the following Requests
for Production to Defendant.

Request for Production No. 4: Please provide copies of your federal income tax returns for the
years 2012 through 2018, including, but not limited to, any and all schedules.

RESPONSE NO. 4: Objection. Irrelevant. Pursuant to SDCL 21-1-4.1 Plaintiff is not
entitled to this information until such time as the court has made a ruling on the punitive
damages claim.

Request for Production No. 5: Please produce any and all minutes of Smith Angus Ranch Inc,
Board of Directors® for the time period in which you allege you served as a director.

RESPONSE NO. 5: T am not aware of any and if they exist they would be in Plaintiff's
possession.

Request for Production No. 6: Please produce any and all appraisals performed on any assets
of Smith Angus Ranch from 2012 {o the date of Emma Dee Smith’s passing.

RESPONSE NO. 6: I am not aware of any. If any appraisals exist, they would be in
Plaintiff’s possession.

Request for Production No, 7: Any and all documents, exhibits, or tangible items in your
possession that are relevant to the issues in this lawsuit.

RESPONSE NO. 7: See documents provided in response to Request for Production No. 1.

Request for Production No. 8: Any and all items you intend to introduce at trial.

RESPONSE NO. 8: No trial exhibit decisions have yet been made.

Request for Production No. 9: A copy of all statements made by parties or non-parties
concerning this lawsuit or its subject matter. For purposes of this request, a statement is:

a. A written statement signed or otherwise adopted or approved by the person
making it; or

11
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b. A stenographic, mechanical, electrical or other recording, or a transcription
thereof which is a verbatim recital of an oral statement by the person making it
and contemporaneously recorded.

RESPONSE NO. 9: None.

Request for Production No, 10: Any and all reports of experts or investigators regarding this
lawsuit,

RESPONSE NO. 10: None.

Request for Production No. 11: Please provide a copy of any and all financial statements you
have completed and/or provided to any financial or lending institution since January 1, 2012,
This would include, but not be limited to the years in which you would have branded Smith
Angus Ranch livestock with your personal brand.

RESPONSE NO. 11: Objection. Irrelevant. Pursuant to SDCL 21-1-4.1 Plaintiff is not
entitled to this information until such time as the court has made a ruling on the punitive
damages claim,

Request for Production No, 12: Please produce all of SAR’s corporate documents, regardless of
the date of such documents; including, but not limited to, articles of incorporation, by-laws,
annual reports, minutes from all meetings, authorizations, resolutions, etc., including but not

limited to any document that you allege supports your position that you were acting as a director
of Smith Angus Ranch Inc,

RESPONSE NO. 12: All suck documents are in the possession of Plaintiffs.

Request for Production No. 13; Please provide a copy of the most recent loan application that
you completed,

RESPONSE NO. 13: Objection. Irrelevant. Pursuant to SDCL 21-1-4.1 Plaintiff is not entitled
to this information until such time as the court has made a ruling on the punitive damages claim.

Request for Production No. 14: Please provide a copy of your most recently prepared Balance
Sheet or other similar document Jisting all of your assets and liabilities.

RESPONSE NO. 14: Objection.. Irrelevant, Pursuant to SDCL 21-1-4,1 Plaintiff is not entitled
to this information until such time as the court has made a ruling on the punitive damages claim.

Request for Production No. 15; Please produce a copy of any hand written notes, letters, or
documents which you will rely upon to allege you were authorized to conduct the actions alleged
in the Complaint, to include but not be limited to any hand written document of Emma Dee
Smith.

RESPONSE NO. 15: None

12
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Dated this <¥day of June, 2019.

T oadon Mg

Travis Hurst

State of South Dakota )
}ss
County of Harding )

On this Q&gaay of June, 2019, before me, the undersigned officer, personally appeared
Travis Hurst, know to me or satisfactorily proven to be the person whose name is subscribed to
the within instrument and acknowledged that he executed the same for the purposes therein
contained.

IN WITNESS WHEREQF, I hereunto set my hand and official seal.

Notary Public’- South Dakota

My Commission expires: ¢z -/ {p <24

(SEAL)

! BECKIE J. PLOSZAJ &
\y  NOTARYPUBLIC QI
¥ State of South Dakota ™
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Dated this 2nd day of July, 2019
AS TO OBJECTIONS

GUNDERSON, PALMER, NELSON
& ASHMORE, LLP

lsf David E. Lust

David E. Lust

Attorney for Defendant and
Third-Party Plaintiff

506 6™ Street/PO Box 8045
Rapid City, SD 57709
605.342.1078

dlust@gpna.com
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CERTIFICATE OF SERVICE

I hereby certify that on the 2nd day of July, 2019, the foregoing DEFENDANT AND THIRD-
PARTY PLAINTIFF’S RESPONSES TO PLAINTIFE’S FIRST SET OF
INTERROGATORIES AND REQUESTS FOR PRODUCTION OF DOCUMENTS was
served upon the below named individual by first-class U.S. Mail, postage prepaid, as follows:

Michael Sabers

Clayborne, Loos and Sabers, LLP
2834 Jackson Blvd., Suite 201
PO Box 9129

Rapid City, SD 57709
605.721,1517
msabers(@clslawyers.net
Attorney for Plaintiff

25/ David E. Lust
David E. Lust
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EXHIBIT

STATE OF SOUTH DAKOTA ) IN CIRCUIT COURT
188
COUNTY OF HARDING ) FOURTH JUDICIAL CIRCUIT
)
SMITH ANGUS RANCH Inc. (SAR), ) 31CIV18-000018
)
Plaintiff, )
v. )
)
TRAVIS HURST, as an alleged )
DIRECTOR OF SAR, and as an individual, } PLAINTIFF’S ANSWERS AND RESPONSES
) TO DEFENDANT’S FIRST SET OF
Defendant and } INTERROGATORIES AND REQUESTS
Third-Party Plaintiff, } FOR PRODUCTION OF DOCUMENTS
}
V. )
)
CRAIG SMITH and LANCE SMITH, )
)
Third-Party Defendants, )

COMES NOW Plaintiff, Smith Angus Ranch, Inc. (“SAR”), and hereby submits its
answers and responses to Defendant’s First Set of Interrogatories and Requests Jor Production
of Documents fo Plaintiff as follows:

INTERROGATORIES AND REQUESTS FOR PRODUCTION OF DOCUMENTS

Interrogatory No. 1: Please state the full name, mailing address and current occupation of
the person who prepared the answers to these Interrogatories.

ANSWER NO, 1: Plaintiff and its attorney.

Interrogatory No. 2: Please identify all individuals who helped prepare the answers to these
Interrogatories.

ANSWER NO. 2: See Answer to Interrogatory No. 1.

Interrogatory No. 3: Prior to answering these Interrogatories, have you made due and diligent
search of your books, records, papers, and documents and due diligent inquiry of your agents or
representatives and their books, records, papers, and documents for the purpose of eliciting and
securing ail of the information which is required to answer these Interrogatories?

ANSWER NO. 3: Yes. And discovery is continuing,
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Interrogatory No. 4: Please identify and describe every legal action to which you have been
a party, of any kind or nature, including civil, administrative, and bankruptcy.

ANSWER NQ. 4: It is not believed SAR has been in a prior legal action,

Interrogatory No. 5: Please state the names, business and residence addresses, and telephone

numbers of each person known or reasonably felt by you, your attorney or other representative
to be:

3 An eye witness to the matter, events or happenings concerning the allegations
contained in Plaintiff’s Complaint and all pleadings on file with the Court in this
matter;

b, Not an eye witness, but a person having knowledge of some fact or circumstance
relevant to the causes of action set forth in Plajntiff’s Complaint;

c. A person having knowledge of some fact or circumstance relevant to the issue
of damages related to this lawsuit;

d. The substance of the information, facts, and circumstances that any and all

such witnesses may have.

ANSWER NO. 5: SAR would rely in patt on the testimony of Defendant to identify
such persons. Tt certainly includes Defendant, his wife, Lance and Craig Smith, Dee
Smith, attorneys, medical providers; and neighbors. Tt is not known exactly what
each person knows or understands but discovery is continuing and depositions will
likely provide additional names. This Interrogatory will be supplemented as
necessary.

Interrogatory No, 6: List the names, addresses, official titles, if any, and other identification of
all witnesses whom it is contemplated will be called upon to festify in support of your claims
or Plaintiff’s claims in this action, indicate the nature and substance of the testimony which it
is expected will be given by each such witness, and if any such prospective witnesses are
related to you, state the relationship.

ANSWER NO. 6: Plaintiff will comply with any Court Order requiting the identification of
witnesses. At this point, no final decision as to witnesses has been made,

Interrogatory No, 7: Pursuant to SDCL § 15-6-26(b)}(4), please state the name, business and
residence address, and telephone number of each person whom you or Plaintiff expects to call
as an expert witness at trial or that you or Plaintiff have consulted in anticipation of litigation
or for trial, and as to each such person, please state!

The occupation, profession, and field of specialization of any such expert;

The subject matter on which the expert is expected to testify;

The substance of the facts and opinions to which the expert is expected to testify;

A summary of the grounds for each opinion; and

The title, author, copyright date, and publisher's name and address of any book, repott,
or written document upon which such expeit shall rely or which such expert will
utilize in the preparation of and the presentation of his testimony.

o0 o
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ANSWER NO. 7: Expert witnesses will be disclosed pursuant to Court Order,

Interrogatory No. 8; List, identify, and describe the contents of each document which is
contemplated will be offered in support of the claims set forth in your Answer to Third-

Party Complaint, and state whether you will furnish copies of them without the necessity of
a formal motion.

ANSWER NO. 8: No final exhibit list has been finalized. All documents being made

available, or which have been produced, however, may be offered as evidence at the trial in
this matter,

Interrogatory No. 9: Are you aware of or in possession of any photographs of any person,
scene, instrumentality or other thing relevant to the subject matter of Plaintiff’s Complaint
which have not already been provided to Travis Hurst? If s0, please state:

a. The subject matter and date of cach photograph;

b. The name, present address, and occupation of the person who took each photograph; and
c. The custodian of each photograph.

ANSWER NO. 9: Not at this time.

Interrogatory No, 10: If, after or during the matters in question, Travis Hurst, Julie Hurst, or
their agents or employees spoke or were heard to speak about the matters contained in or
giving rise to the claims contained in the Complaint, describe each such communication in
detail, including but not limited to:

a. The parties involved in the discussion;
b. The date of the discussion;

c. The location of the discussion; and

d The substance of the discussion.

ANSWER NO. 10: Conversations with SAR representatives are known to have occurred in
regards to the issues in dispute. This interro gatory will be supplemented after depositions of
‘Travis Hurst and Julie Hurst and others are completed.

Interrogatory No. 11: Do you have in your possession or under your control, any notes,
reports of conversations or interviews, paraphrasing of conversations, phonetic records or
other memoranda whatsoever, related to communications by Travis Hurst, Julie Hurst or their
agents that pertain in any manner to the allegations set forth in the Complaint? If so, as to
each, state the following:

The nature and character thereof;

The time and date obtained;

The location or place obtained;

The name and address of the person(s) conversing;

The name and address of all persons present at the conversation; and
The name and address of the person having present custody thereof,

e oA e G
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ANSWER NO. 11: As described, the answer is no. However, there are some documents being

made available which address the facts and circumstances underlying the litigation which may
be responsive to this interrogatory,

Inferrogatory No. 12: Describe each instance in which Travis Hurst failed to disclose
information Plaintiff alleges he was legally required to disclose. Include the nature of the

information and the individuals and/or entities entitled to receive this information from M.,
Hurst,

ANSWER NO. 12: SAR would rely upon the Complaint allegations. In addition, if in fact
Travis Hurst was an actual director of SAR he had a duty to disclose facts about branding,
cattle sales, hay, leases, payments to himself and his family directly, indirectly, or
otherwise. Mr. Hurst’s deposition in the Estate matter identifies several of such instances,

This interrogatory will be supplemented after depositions are complete to the extent
necessary.

Intetrogatory No. 13: Describe in detail each instance in which Travis Hurst failed to follow
corporate formality as alleged in paragraph nine of the Complaint.

ANSWER NO. 13: SAR would rely upon the Complaint allegations. To the extent Travis
Hurst was an actual director of SAR it is not believed he ever followed any corporate
formality in his alleged role as director of SAR.

Interrogatory No. 14: Describe in detail each instance of self-dealing Plaintiff alleges Travis
Hurst engaged in with respect to the allegations contained in the Complaint,

ANSWER NO. 14: SAR would rely upon the Complaint allegations. To the extent Travis
Hurst was an actual director of SAR it is believed that each instance where he personally
benefited, such as in regards to groceries, vehicles, equipment, hay, leases, branding, cattie
sales, vehicle acquisitions, or other financial benefit would be self-dealing, This
interrogatory will be supplemented after the deposition of Defendant is taker.

Interrogatory No. 15: Describe in detail each fraudulent misrepresentation regarding past and
future events Plaintiff alleges Mr. Hurst engaged in regarding the allegations of the Complaint.

ANSWER NO. 15: SAR would rely upon the Complaint allegations. To the extent Travis
Hurst was an actual director of SAR it is believed he made misrepresentations about branding
and cattle sales. Itis also believed he made fraudulent statements about vehicles, and the
pretenses for the acquisition of the same. 1t is also believed he made fraudulent statements
about personal expenses paid for by SAR that constituted self-dealing. This interrogatory will
be supplemented as further discovery takes place and Mr. Hurst is placed under oath about
certain checks written, expenses made or had, wire transfers, and in regards to other facts.

Interrogatory No. 16: Describe in detail each instance of surreptitious conduct and/or
surreptitious communication you allege Mr. Hurst engaged in as relevant to the allegations in
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the Complaint.

ANSWER NO. 16: SAR would rely upon the Complaint allegations. To the extent Travis
Hurst was an actual director of SAR it is believed that each instance where he personally
benefited, such as in regards to groceries, vehicles, equipment, leases, branding, cattle sales,
vehicle acquisitions, would be surreptitious behavior, It is also belicved that Travis Hurst’s
dealings with the deceased Dee Smith were inappropriate on many levels including levels of
self dealing to which were admitted in the Estate matter when Mr. Hurst was deposed. This
interrogatory will be supplemented after the depositions of Travis and Julie Hurst,

Interrogatory No. 17: List each and every item of compensatory damages which you claim
in this case. As to each item of damages claimed, state the amount you claim in damages.

ANSWER NO. 17: Full damages are yet to be determined. However, the letter from the
Estate attorney to Attorney for Travis Hurst dated May 17, 2018 outlines some of the
compensatory damages sought. All checks written by Defendant for his own personal
benefit will be sought to be recovered by SAR. This response will be supplemented after
the deposition of Julie and Travis Hurst and after Travis Hurst fully answers interrogatories
and requests for production of documents which have now been served upon him.

Interrogatory No. 18: Describe in detail the factual support for Plaintiff’s claim for
punitive damages against Mr. Hurst. State the amount you claim in punitive damages and
describe in detail the manner in which this amount was determined.

ANSWER NO. 18: SAR would rely upon the Complaint allegations. To the extent
Travis Hurst was an actual director of SAR it is believed that each instance where he
personally benefited, such as in regards to groceries, vehicles, equipment, leases,
branding, cattle sales, vehicle acquisitions, would be a basis for punitive damages,
Furthermore, Mr, Hurst’s conduct, self-dealing, and dealing with a person who lacked
capacity or understanding at a minimum in their final days and hours wherein he made
misrepresentation and misled constitutes a basis for punitive damages. This interrogatory
will be supplemented with or after the deposition of Travis Hurst.

Interrogatory No. 19: Describe in detail each instance in which you allege Mr. Hurst placed
his own interests, or interests other than Smith Angus Ranch’s (SAR) interest, ahead of the
interests of SAR.

ANSWER NO. 19: SAR would rely upon the Complaint allegations. To the extent Travis
Hurst was an actual director of SAR it is believed that each instance where he personally
benefited, such as in regards to groceries, vehicles, equipment, leases, branding, cattle sales,
vehicle acquisitions, would be self-dealing.

Interrogatory No. 20: Describe in detail each interest in property you allege Mr. Hurst
acquired in which you allege SAR had an interest or tangible expectancy.

ANSWER NO. 20: SAR would rely upon the Complaint allegations. To the extent Travis
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Hurst was an actual director of SAR it is believed that each instance where he personally
benefited, such as in regards to groceries, vehicles, hay, equipment, leases, branding, cattle
sales, vehicle acquisitions, would be a situation wherein Mr. Hurst acquired property to
which he had no interest,

Interrogatory No. 21; Describe in detail each instance in which you allege Travis Hurst utilized
the assets and business interests of SAR to effectuate his own personal and financial gain.

ANSWER NO. 21: SAR would rely upon the Complaint atlegations. To the extent Travis
Hurst was an actual director of SAR it is believed that each instance where he petsonally
benefited, such as in regards to groceries, vehicles, equipment, leases, branding, cattle sales,
vehicle acquisitions, were such instances. Furthermaore, each instance where Travis Hurst
signed checks for his own personal benefits constitutes such instances. Last, this would or
may well include utilization of SAR funds for the hunting business wherein SAR paid bills but
received no reciprocal financial benefit.

Interrogatory No. 22: Describe in detail each sale of assets (livestock), transfer of assets
(wire transfer), vehicle purchased and hay converted as articulated in paragraph twenty-five
of the Complaint which gives rise to Plaintiffs allegation of fraud,

ANSWER NO. 22: 8AR would rely upon the Complaint allegations. To the extent Travis
Hurst was an actual director of SAR it is believed that each instance where he personally
benefited, such as in regards to livestock, transfers of assets, and hay give rise to fraud. The
deposition transcript of Travis Hurst from the Estate action touches on part of this as well,
as does Mr. Hurst’s admissions in regards to the same.

Interrogatory No, 23: Identify each assct of SAR you allege was converted by Travis Hurst,

ANSWER NO. 23: SAR would rely upon the Complaint allegations, To the extent Travis
Hurst was an actual director of SAR it is believed that each instance where he personally
benefited, such as in regards to groceries, vehicles, equipment, leases, branding, cattle sales,
vehicle acquisitions, would be self-dealing. This interrogatory will be supplemented as
necessary and after the deposition of Mr. Hurst.

Interrogatory No. 24: For each such asset listed in your response to the previous Interrogatory,
state the amount you claim SAR was damaged by such conversion,

ANSWER NO. 24: SAR would generally rely, at this point, on the damages calculation
referenced in Interrogatory No. 17 above.

Interrogatory No. 25: If you contend in this litigation that Emma Smith did not authorize the
actions of Travis Hurst relating to SAR assets, state in detail the factual basis for this
contention,

ANSWER NO. 25: SAR is aware of no document wherein Emma Smith would have
authorized Travis Hurst’s conduct as alleged in the Complaint.

6

Filed: 7/30/2020 5:58 PM CST Harding County, South Dakota 31CIV18-000018 »
App




Interrogatory No. 26; Identify each individual having information regarding any
communication made by Emma Smith suggesting her dissatisfaction or disagreement with the
conduct of Travis Hurst in dealing with the assets of SAR.

ANSWER NO, 26: Discovery is ongoing. However, SAR is not aware of any corporate
document which would have authorized a director of SAR to conduct acts such as those taken
by Travis Hurst,

Interrogatory No. 27; Describe in detail each instance in which Emma Smith communicated
disagreement or dissatisfaction with the actions of Travis Hurst in dealing with the assets
and/or corporate formalities of SAR. For each such instance, identify the date, location,
substance and all individuals involved with each such communication,

ANSWER NO. 27: Discovery is ongoing. However, SAR is not aware of any corporate
document which would have authorized a director of SAR to conduct acts such as those taken
by Travis Hurst.

Interrogatory No. 28: Describe in detail all assets of Smith Angus Ranch at the time of Emma
Smith’s death.

ANSWER NO. 28: The Estate matter has identified and provided, to the best of its knowledge,
a list of SAR assets at the time of Ms. Dee Smith’s death. One of the purposes of this litigation
is to further determine what assets SAR had an interest in, and which assefs had been
wrongfully transferred or otherwise misappropriated by Defendant from SAR.

Interrogatory No, 29: Describe in detail all current assets of Smith Angus Ranch.

ANSWER NO. 29: The current assets of SAR were provided in an accounting in the Estate
matter.

Interrogatory No. 30: Identify the recipient of each asset of Smith Angus Ranch identified in
Your response to Interrogatory No. 28. Include the date of each distribution.

ANSWER NO. 30: No assets of SAR have been digtributed to date.

Interrogatory No. 31: Tdentify the owner of all shares of SAR before and after the death of
Emma Smith.

ANSWER NO. 31: Prior to the death of Dee Smith she owned the shares of SAR. After the
death of Dee Smith the shares were owned by Craig and Lance Smith.

Interrogatory No. 32: Identify the date(s) when you first became aware of the facts giving rise
to this lawsuit.

ANSWER NO. 32: SAR became aware of the facts underlying this lawsuit after the death of
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Dee Smith. It is impossible to provide a chronology of dates upon which facts were first
discovered, although many were discovered on the date in which Mr. Travis Hutst was
deposed in the Estate matter.

Interrogatory No. 33: Describe in detail how the decision to initiate this lawsuit was made,
including the date such decision was made.

ANSWER NO. 33: The decision to initiate litigation was made by SAR after having
consulted with legal counsel. To the extent the details of such consultation are being
requested, such is objected to on the basis of the attorney client privilege.

Interrogatory No. 34: Identify each individual involved in the decision to initiate this lawsuit,

ANSWER NO. 34 Shareholders of SAR and its attorney.

Interrogatory No. 35: Identify all corporate assets owned by Smith Angus Ranch at the
time the decision to initiate this lawsuit was made.

ANSWER NO. 35: The purpose of this lawsuit is to determine what assets of SAR
existed or as alleged were wrongfully transferred from SAR. Subject to such objection,
and without waiving the right to supplement, no asscts of SAR have been distributed.

Interrogatory No, 36: Identify each individual involved in the preparation of any financial
documentation regarding Smith Angus Ranch: including but not limited to tax returns,
accountings, financial statements, etc.

ANSWER NO. 36: Ketel Thorstenson was utilized by SAR after the passing of Dee Smith
to generate such returns or documents to the cxtent that such exist.

Interrogatory No. 37: Identify each banking or other financial institution at which any assets of
Smith Angus Ranch have been maintained, at any time.

ANSWER NO. 37; This interrogatory is objected to as it vague, overbroad, and confusing as it
makes no senses. Assets other than bank accounts are not maintained at financial institution.
SAR maintained its corporate bank account at First Fidelity Bank in Murdo.

REQUESTS FOR PRODUCTION
Request for Production No. 1: Any and all internally prepared inventories, reports,

analyses, statements, business plans, business goals, financial forecasts and/or projections
and budgets reflecting Smith Angus Ranch’s financial condition from 2015 to the present,

RESPONSE NO. 1:  To the extent such documents exist, such are either contained in that
portion of the Estate file which is not protected by the attorney client privilege, or which is
being made available at the offices of Plaintiff's counsel for inspection by Defendant’s
attorneys.
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Request for Production No. 2; Any and all statements, inventories, reports, outlines,
summmaries, and analyses pertaining to Smith Angus Ranch’s financial condition prepared by
outside accountants, consultants, or other third parties from 2015 to the present,

RESPONSE NO. 2: SAR objects to such Request for Production to the extent such requests
document, to the extent they exist, which would have been generated in a time after the
majority of the claims involved in this litigation, would have arisen. To the extent that such
exist, such are being made available at the offices of Plaintiff's counsel for inspection by
Defendant’s attorneys.

Request for Production No, 3: All of Smith Angus Ranch’s federal tax returns from 2015 to

the present, including schedules and any documents used in the preparation of those tax
returns.

RESPONSE NO. 3: SAR objects to such Request for Production to the extent such requests
document, to the extent they exist, which would have been generated in a time after the
majority of the claims involved in this litigation, would have arisen, To the extent that such

exist, such are being made available at the offices of Plaintiff’s counsel for inspection by
Defendant’s attorneys.

Request for Production No. 4: Any and all minutes of Smith Angus Ranch’s Board of
Directors’ meetings from 2015 to the present.

RESPONSE NO. 4: Such are being made available at the offices of Plaintiff’s counsel for
inspection by Defendant’s attorneys.

Request for Production No. 5: Any and all appraisals preformed on any assets of Smith
Angus Ranch from 2015 to the present.

RESPONSE NO. 5: SAR objects to such Request for Production to the extent such requests
document, to the extent they exist, which would have been generated in a time after the
majority of the claims involved in this litigation, would have atisen. To the extent that such
exist, such are being made available at the offices of Plaintiff's counsel for inspection by
Defendant’s attorneys, An appraisal of certain assets was conducted by Justin Tupper of the
St. Onge livestock auction.

Request for Production No. 6: Any and all documents you referenced, consulted, identified
or relied upon in your answers to Defendants’ Interrogatories.

RESPONSE NO. 6: The documents relied upon which are in the possession of SAR are
being made available for inspection by Defendant’s counsel at the office of PlaintifPs
counsel.

Request for Production No. 7: Any and all documents, exhibits, or tangible items in your
possession that are relevant to the issues in this lawsuit,
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RESPONSE NO. 7: This interrogatory is overly broad and burdensome, It is not up to SAR
to try to determine the scope of all documents which Defendant believes may be relevant to
this lawsuit, To the extent documents exist, and were relied upon, such are being made
available at the office of Plaintiff’s counsel for inspection by Defendant’s counsel,

Request for Production No. 8: Any and all items you intend to introduce at trial.

RESPONSE NO. 8: Plaintiff will comply with all pretrial orders which require the
identification of trial exhibits.

Request for Production No. 9: A copy of all statements made by partics or non-parties
concerning this lawsuit or its subject matter, For purposes of this request, a statement is:

a. A written statement signed or otherwise adopted or approved by the
person making it; or
b. A stenographic, mechanical, electrical or other recording, or a

transcription thereof which is a verbatim recital of an oral statement by the person
making it and contemporaneously recorded.

RESPONSE NO. 9: At this point, no such statements exists which ate not protected by
the attorney work product doctrine,

Request for Production No. 10: Any and all reports of experls or investigators regarding this
lawsuit.

RESPONSE NO. 10: Trial experts, and reports, will be produced consistent with the
scheduling order in place.

Request for Production No. 11: Any and all photographs referenced in your answer to
Interrogatory No. 9.

RESPONSE NO, 11; N/A at this time.

Request for Production No, 12: All of SAR’s corporate documents, regardless of the date of
such documents; including, but not limited to, articles of incorporation, by-laws, antual reports,
minutes from all meetings, authorizations, resolutions, etc.

RESPONSE NO. 12: To the extent those documents exists, such are available for inspection at
the offices of Plaintiff’s counsel by Defendant’s counsel.,

Request for Production No, 13: All of SAR’s financial documents regardless of the date of such
documents; including but not limited to, inventories, financial statements, bank statements, etc.

RESPONSE NO. 13: To the extent those documents exist, and are in the possession of SAR,

such are being made available for inspection at the offices of Plaintiff’s counsel by Defendant’s
counsel.
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STATE OF )

COUNTY OF )

Dated this &Q day of May, 2019.

711@3 Ranch, I%
By, Fanae/ ﬂ 4 M/:?\ér

Title: Authorized Re fesentative

Subscribed and sworn to before me this Ll,:?_‘?__"%l\ay of May, 2019,

chibh ALk o

otary Public
My Commission Expires: [/~ | -2 2.

AS TO OBJECTIONS:

CLAYBORNE, LOOS AND SNBERS, LLP

Michael K. Sabers v
Attorney for the Plaintiff

2834 Jackson Blvd., Ste 201

PO Box 9129

Rapid City, SD 57709
(605)721-1517
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E | EXHIBIT -
5

LAST WILL OF EMMA DEE SMITH

I, Emma Dee Smith, algo known as Pee Smithh of Buffalo,
Harding County, South Dakota, being of sound and disposing mind
and memory, and of lawful age, and acting freely and without any
influence other than wy own will, do hereby make, declare, and
publish the following as my last will and testament, hereby
révoking any and all other wills or testamentary dispositions
heretofore by me made as follows:

I.

T first direct that the personal representatives of my
estate pay all of the expenses of my last gickness and death and
all of my just debts and all expenses of administration of my
@state as soon after my death as may be conveniently dcne, and
that same be paid out of the residue of my estate.

I hereby provide that all federal estate taxes due ag a
result of my death, if any, and whether upon property passing
under my will or otherwise, shall be paid by the beneficiaries
or recipients of such property. Such tax, if any there be,-
shall be apportioned as provided by SDCL Chapter 29A-3-916:
S5outh Dakota gtate inheritanece taxes, if any there be, assessed
against. the beneficiaries of my estate shall be in the amounts!
as determined by the South Dakota Department of Revenue, and
such amounts shall be deducted from the distributions to auch
bendficiaries or shall be paid to my estate by such
beneficiaries.

II.

I hereby declare thabt I have three children, namely Lance

Aldn Smith, Craig J. Smith, and Julie D. Hurst, and that my
husband, Calvin Smith, preceded me in death.

III.

I intend that any property of any trust over which I had a
power of withdrawal or power of revocation, any property in my
name as trustee for the benefit of a named beneficiary, any
property in my name and that of another as joint tenants, or any
property which is otherwise payable to a co-owner, survivors, or
named beneficiary, will pass to the survivor or beneficiary
thereof, and I instruct my personal representatives tc make no
claim to such property.

Eming Dee Smith Wil
Fage Vol 4
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v,

I hereby state that I have sold my ranch in Harding County,
South Dakota to my daughter, Julie D. Hurst and her husband,
Travis Hurgt, under the terms of a Contract for Deed. I hereby
provide that at my death any remaining unpaid payments due under
said contract for principal and interest shall be forgiven, mo
further payments need be made, and said contract shall be
considered fully and completely pald and performed, and I herehy
devisge all remaining right, title and interest under =aid
contract and the property described therein to my daughter and
her husband as epecified in said contract.

V.

I next hereby give and devise all of my shares of stock and
interest in Smith Angus Ranch Inc. to my gons, Lance Alan Smith
and Craig J. Smith, in equal shares, share and ghare alike.

VI

1 next hereby give and devise to my children, Lance Alan
8mith, Craig J. Smith, and Julie D, Hurst, in egual shares, an
undivided one-third interest to each, all and any oil, gasg and

mineral rights which I own or have an interest,

In the event, and only in the event, I failed to reserve
8&1d 0ll, gas and wineral rights in the real propercy conveyed in
the Contract for Deed referred to in Article IV with my daltgnter
and her husband, as was my intent, I hereby direct my daughter
and her husband to convey said oll, gas and minexral interests to
my three children, an undivided one-third interest to each. I
hereby make this conveyance by my daughter and her huaband a
condition of their receiving the interests devised in Article IV
of this will.

VII.

I next give and devise all of the balance and residue of my
estate, including all other personal and real property of
whatever kind or description and regardless of where situated,
as follows:

To my sons, Lance Alan Smith and Craig J. Smith, in egual
shares, share and share alike, a one-half interest rto each, to
have and to held the same unto themselves, their successors ard
assigng absolutely and forever.

Errmi Dee Smitt: Wi
Page 2 ol'4
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VITY.

In the event any of my said children shall precede me in
death, without leaving surviving issue, any share provided under
any provigion of this will for guch child, shall instead be
distributed sqgually to my other children, provided however, that
if my deceased child shall leave surviving issue {(issue to
include legally adopted children), such issue shall take any
share their parent would have received hereunder if alive, by
right of representation, provided however that no distribution
shall be made to my bealoved dgranddaughter, Macy Hurst.

IX.

I do hereby nominate and appoint Lance Alan Smith and Craig
J. Smith to serve as Co-parsonal representatives of thig, my last
will and testament, and I do hereby waive requirement of any bond
of any kind for the performance of their duties. They shall have
full authority to sell or dispose of any property of my esgtate,
without necessity of first securing Ordexr of Court for that
purpose., In the event elther is unable or unwilling to act, then
and in that event only I do nominate and appeint the other to
serve as sole personal representative instead also without hond
and with the same powers. Any personal representative may
purchase property of my estate in event of a sale thereof,
Provided however, said Co-Personal Representatives shall not have
authority to sell property devised to my daughter, Julie D. Hurst
under Article IV hereof,

X,

1f any devisee or beneficiary under this will shall conteat
it or any of its parts or provigions, any share or interest given
£8 tlat person shall be revoked.

XI.

I am aware thalt my sons may not be happy with the provisions
I have made in my will; however I ask them to honor my wishes and
accept what I have done. T love all my children very much, and
equally.

I, Emma Dee Smith, also known as Dee Smith, the testator,
8ign my name to this instrument Lhis ijjiiég day of

ﬁjiV\ A0V, 2015, and being firgt duly sworn, do hereby
declare to the undersigned authority that I sign and execute
this instrument as my will and that I sign it willingly, that 1
execute it as my free and voluntary act for the purposes therein

Lma Dee Srmith Wil
Page 1uld
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expressed, and that I am eighteen yearg of age or oldsr, of
gound mind, and under no constraint oy undue influence.

P

A "l.

\
(;;J
Ewma Dee Smitll. o f»”"‘ﬂ‘i( /?M»L o, \l—”u[/

Testator

We, qu,r,‘t QA‘,{J.(/W , and /f /q,g; uﬁ(/tff . the
witnesses, sign oud nalles to this instrument, and being first
duly sworn, do hereby declare to the undersigned authority that
the testator signs and executes thils instrument as her will and
that she Bigns it willingly, that she executes it as her free
and veoluntary act for the purposes therein expressed, and that
each of us, in the presence and hearing of the teestator, hereby
#igns this will as witness to the testator's signing, and that
to the best of our knowledge the testator is zighteen years of
age or older, of sound mind, and under no constraint or undue
influence.

&_‘}_o,az.wn G Q&i&ﬁfy

Witness

Mfm el

Wltneﬂs

State of South Dakota:
=1
councy of Hardiag.

Subascribed, sworn to and acknowledged before me by Emma Dee
Smith, also known as Dee Smith, the testator, snd subscribed and

sworn to before me by [Deapne Suelés  and
Mel Giaananeths . witnesgges, thig = day of
M ETYTI . 205,
¢ MONICA THOMPSON ¢ | - : /o
5 . . %a et [ ] Ao
(Sequy  MNOTARY PUBLIGC {1 Notary public, South Pakota
%3 ShknﬁSQMhDahﬁa ~ My comm. exp., Y- !%-20)8

et e L

Ermung Pex Smitlh Wil L o
Puge 4 of 4 IEPEN
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EXHIBIT
6

2073 |Felor Filing Yoar AMENDED ANNUAL REPORT FLEDATE 10412014

Sacratary of State Offica

500 E Capltol Ave - RECEIPT NO 238615
Piorre, 50 57501 Corporation
(605)771-4845 Plaase Typa or Print Clearly In Ink

FILING FEE: Make check payable to SECRETARY OF STATE

1. Comporate Name and Address:
DFO31002

SMITH ANGUS RANCH, INC.
12814 MOREAU RIVER LOOP
BUFFALO, 8D 57720-6504

2. The jurlsdiction under whose law it Is formed SOUTH DAKOTA

3. The address of the princlpal executive office (business address).

12814 MOREAU RIVER LOOP BUFFALQ sD 57720-8504
Street Address City State ZiP+4

Maliing Address City State ZIP+4

4, The name of the South Dakota Registered Agent

Agent Name: E DEE SMITH

12814 MOREAU RIVER LOOP BUFFALO sD 57720-6504
Street Address or Rural Route Box Number in This State and City State ZIP+4

Mailing Address In This Stale, if Difarent from Stresl Address City State ZIP+4

5. The names and business aeddresses of its principal officers and directors. Please place a check mark next to the name if the
principal officer servers as a director. South Dakota Law requires at least one director.

EDEE SMITH 12814 MOREAU RIVER LOOP BUFFALO 8D 57720
President Streat Address City Stats ZIP+4

TRAVIS HURST 12820 MOREAU RIVER LOOP BUFFALO SD 57720
\ica President Strest Address City State ZiP+4
Secretary Street Address Clty State ZIP+4
Treasurar . Straet Addrass Clty State ZIP+4
Dlrector Street Address Clty State ZIP+4
Dilrector Street Address Clty State ZiP+4

6. List only the changes since the last report of the acreage and location by section, township and county of each lot or parcel of
land in this state owned or leased by the corporstion.

Filed: 7/30/2020 5:58 PM CST Harding County, South Dakota 31CIV18-000018
App153


aapplegate_gpna.com
Rectangular Exhibit Stamp


. Please complete the appropriate section:

| Family Farm The NUMBER OF SHARES owned by person(s) who are members of a famlly as

Corporation defined In SDCL 47-9A-2, one of such shareholders being a family member who Is
P residing on the farm or actively operating the farm, or who has resided on or has 5000

actively operated the farm. (See SDCL 47-8A-14) [ —

Authorized Farm | The PERCENTAGE of gross receipts of the corporation derived from rent, royalties,
Corporation dividends, Interest and annuitles.

. List changes only of names, address and number of membership interests owned by shareholders.

Name Straet Address City State ZIP+4 Shares

No person may executs this report knowing it is false in any material aspect. Any violation is subject to a civil penally.
By signing this form you agree to have both the fee and the form processed electronically.
Dated {10/04/2014 | Signature Accepled Electronically

{Signature of an Authorized Person}
E DEE SMITH

10/472014 5:21:.04 PM (Printed Name;}

Filed: 7/30/2020 5:58 PM CST Harding County, South Dakota 31CIV18-000018
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EXHIBIT
7

Date 7/7/201% Prage 3
Primary Account 972860

& DRE dMIH ﬁ‘

o ey e 047
i, ¥ S

! o b 26 0 saith § SAD Qo 21
I 5 it st i )RR B
Gl dani ¥, g Riapeer Brak & Tt [
s HOOOH0 e i
[ IO PR YT R

etk B Amowrt $400,00 Dat 77172015

HURST 0035
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EXHIBIT
8 )

STATE OF SOUTH DAKOTHR

COUNTY OF HARDING

) IN CIRCUIT COURT

) FOURTH JUDICIAL CIRCUIT

SMITH ANGUS RANCH Inc.
(SRR},

Plaintiff,
Vs,
TRAVIS HURST,

DIRECTOR OF SAR,
individual,

Defendant and

Third-Party
Plaintiff,

V.

CRAIG SMITH and LANCE SMITH,

Third-Party

as an alleged
and as an

31CIV18-000018
Deposition of:

TRAVIS HURST

)
)
)
)
)
)
)
}
)
)
)
}
)
)
)
)
)
)
)
)
)
)

Defendants.
DATE ; Cctober 18, 2019, at 8:55 a.m.
PLACE: Gunderson, Palmer, Nelson & Ashmore
506 Sixth Street
Rapid City, sSD 57701
APPEARANCES:

FOR THE PLAINTIFF &
THIRD~-PARTY DEFENDANTS:

FOR THE DEFENDANT &
THIRD-PARTY PLAINTIFF:

Also Present:

MR. MICHAEIL K. SABERS
Clavborne, Loos & Sabers
Attorneys at Law

2834 Jackson Boulevard,
Rapid City, SD 57702

Suite 201

MR. MATTHEW E. NAASZ

Gunderson, Palmer, Nelson & Ashmore
Attorneys at Law

506 Sixth Street

Rapid City, 3D 57701

Travis Hurst & Craig Smith

Carolyn M. Harkins,
P.O. Box 1886,

RPR
Rapid City, SD

(605)381-5427
57709

31CIV18-000018
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number 118157

Yeah.

That is a check dated July 29th, 2014, signed by vou,
correct?

Correct.

Made out fto Bentz?

Correct.

The amount of that check is $1,974.9%, correct?
Correct.

What is that for?

The Memo says lawnmower.

Do you remember making that purchase?

Yeah,

For what purpose was that lawnmower being acquired?
To mow lawns.

Ckay. Do you believe that that was a purchase made
~=- who owns that lawnmower when you bought 1t?
There was no title made out. I guess I...

Where did it end up?

Lance and Craig got it,

Okay. At the time that Dee passed, where was the
lawnmower?

On the ranch.

Where?

Around the houses somewhere.

Carolyn M. Harkins, RPR (605)381-5427
P.0O. Box 1886, Rapid City, SD 57709
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81

1 transportation costs, did that include those types of
2 kinds of things or not?

3 A We never really discussed that.

4 Q Okay. Okay. Going back to the page that starts with
5 the check in the top right-hand corner 11848,

6 February of 2015, there is a check in the amount of

7 $7,021 made out to Woody's Feed & Grain. Do you see
5 that?

9 A Yes.

1G 0 Woody's Feed & Grain, where is that?

11 A Dickinson, North Dakota.

12 Q Okay. And when it references feed, what type of feed
13 are you acquiring?

14 A Cake.

15 O So it's February so it's winter, correct?

16 A Correct.

17 9 So would you have your herd and Smith Angus Ranch,

18 Inc., herd in that winter pasture that we were

i9 talking about?
20 A Yes.
21 O And at that point my expectation is that vou're
22 feeding as well?
23 A Yes.
24 Q Okay. If we reviewed your personal account in the

25 January, February, March time period, do you believe

Carolyn M. Harkins, RPR (605)381-5427

P.O. Box 1886, Rapid City, SD

Filed: 7/30/2020 5:58 PM CST Harding County, South Dakota

57709
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18

19

20
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22
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24

25
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we would find a corresponding check made out to
Woody's Feed & Grain for cake for your personal
cattle?

I don't know that one would correspond exactly with
this date, but we did buy some cake, vyes.

Okay. Any ldea when or what amount or --

No.

Moving down just one line to 11849, that check made
out in February of 2015?

Yep.

That's Tri-County Lockers?

Correct.

All right. And this is beef processing, a check
signed by you in the amount of $8607?

Correct.

Written on the Smith Angus Ranch, Inc., account,
fair?

Yep.

Did the beef end up in your freezer?

Some of it, I'm sure.

Turning to the next page, sir, looking at the top
right corner, check number 11850.

Yep.

If I look at that check, it's made cut to the Bowman

Vet Clinic, fair?

Carolyn M. Harkins, RPR {(605)381~-5427
P.O. Box 1886, Rapid City, SD 57709
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83

1 A Yes.

2 Q And this is for vaccine?

3 A Yes.

4 Q Do you have somebody vaccinate or do you vaccinate

5 yourself?

& A I believe at this time we werye vaccinating ocurselves.
7 Q Okay. If we look at your personal checking account,
8 the one that has you and Julie on it, would I find

9 checks made out to the Bowman Vet Clinic for vaccine?
10 A Possibly.
i1 Q Is it fair to say that Smith Angus Ranch, Inc., would
i2 have covered the lion's share of the costs associated
13 with your livestock in regards to vaccine, feed,

14 cake?

15 A Yeah, I suppose you can say that.
16 Q Would it be fair to say that the only way you could
17 truly tell who was covering those expenses in total
18 would be to do a compariscon between the Smith Angus
19 Ranch, Inc., account, the joint owner account we've
20 discussed, and your personal account?
21 A Can you repeat the question?
22 Q Would it be fair to say that the best way to tell who
23 would have covered the cake, vet, vaccine expenses
24 for livestock in '13, '14 and 'l1l5, the best way to
25 determine who had paid for it would be to do a

Carolyn M. Harkins, RPR (605)381-5427
P.0O. Box 1886, Rapid City, 3D 57709
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Correct.

This would have been after you and your wife would
have signed the contract for deed to acquire the
0,000 acres, correct?

Correct.

Let's look at check 12261. That is a check made out
to Buffalo Hardware?

Correct.

And that is for steel posts?

Yep.

Would you agree with me that at the time that those
posts were bought, Smith Angus Ranch, Inc., did not
own land?

Correct.

In fact, if the contract for deed is enforceable, Dee
doesn’t own land at this point either, does she?
No.

And so these are still posts being bought on the
Smith Angus Ranch, Inc., account for land you and
your wife own?

I'm not sure exactly where the posts went, but
probably.

Are you aware of any other land that you would have
been putting steel posts on other than your own?

No.

Carolyn M. Harkins, RPR (605)381-5427
P.C. Box 1886, Rapid City, SD 57709
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1 DEPONENT'S5 SIGNATURE PAGE

2 I, Travis Hurst, the undersigned deponent, have this

3 %jﬁ day of /LEU@@@L{K“ s 2013, read the forgoing pages 1

4 through 124, inclusive, have made the following change(s) (if

5 any) to saild testimony, have stated my reason(s) for each

6 change or correction, and have signed below.

: T nds U™

Travis Hurst

8 Changes/Corrections

9 Page Line Desired change and reason therefore:

10 | 25 lance Spdth woan alks pregeyet

11 3 Z( \'\’h’-FDre“f should ke C'fwu.a}\“ro ke fupt ~ - thats what

12 Zo 22 semehhvg shubd be some hay g P

CShat]

13 «:rlz g It | sal

15

16

17

18

19

20

21

22

23

24

25 (Use a separate sheet similarly designated for additional
changes, with signature of deponent on each sheet.)

Carolyn M. Harkins, RPR (605)381-5427
P.O. Box 1886, Rapid City, 8D 57709
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STATE OF SOUTH DAKOTA ) IN CIRCUIT COURT

)SS
COUNTY OF PENNINGTON SEVENTH JUDICIAL CIRCUIT
SMITH ANGUS RANCH Inc. (SAR), --CIV - 000
Plaintiff, COMPLAINT AND DEMAND
Vs, FOR JURY TRIAL

TRAVIS HURST, as an alleged
DIRECTOR OF SAR, and as an individual,

s T i S N N

Defendant.

Comes now the Plaintiff, and for its Complaint and Demand for Jury Trial, hereby states

and alleges as follows:

l.

That Smith Angus Ranch, Inc. (SAR) was, and for purposes of wrapping up business
and collecting assets is, an incorporated entity in the State of South Dakota.

That during her lifetime Emma Dee Smith was the sole shareholder of SAR and was
so at the time of her passing on October 24, 2015.

That Lance A. Smith (Lance) and Craig J. Smith (Craig) were appointed co-personal
representatives of the Estate of Emma Dee Smith (Estate) in her will.

That Lance and Craig were also bequeathed any and all interest Emma Dee Smith had
in SAR at the time of her death. That Lance and Craig are Directors of SAR and
respensible for its wrapping up, as Directors of SAR.

That Travis Hurst (Defendant) was alleged and purports to have been a Director of
SAR prior to the death of Emma Dee Smith.

That in the role in which Travis Hurst purports to have served he owed SAR a
fiduciary duty to act only in its best interests, to avoid sclf-dealing, and to act

consistent with the governing documents of SAR.
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10.

11.

12.

13.

COUNT I: BREACH OF FIDUCIARY DUTY

That as a purported director of SAR Defendant had a fiduciary duty to the entity. This
duty is the highest legal duty known to the law. This duty requires Defendant to have
placed the interest of SAR ahead of all other interests to include his own and to have
acted with utmost good faith to have avoided any type or kind of self-dealing.

That in his dealings with SAR, Defendant failed to meet and did breach the fiduciary
duty owed SAR,

Defendant’s breach of fiduciary duty included failure to disclose information, failure
to follow corporate formality, self- dealing as further defined below, fraudulent
misrepresentations regarding past or future events, and general surreptitious conduct
and communications.

That as a direct and proximate result of the breach of the Defendant Plaintiff suffered
damages in amount to be determined at trial and by a jury.

That based upon Defendant’s conduct, Plaintiff also seeks punitive damages under
South Dakota law.

COUNT II: SELF DEALING

That Defendant, as a purported director of SAR, had a duty to not engage in self
dealings placing his own interests, or interests other than SAR interests, ahead of the
interest of SAR.

The Defendant, as a purported director of SAR, had a duty not to act in any manner in
which would place his own personal interest in conflict with the obligations or rights

of the entity SAR.
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14.

15.

16.

17.

18.

16.

20.

21.

22,

That Defendant engaged in a practice of self-dealing which was violative of South
Dakota Law, violative of the governing documents of SAR, and generally violated his
duties and obligations both as a purported director and an individual under South
Dakota law.

That as a direct and proximate result of the breaches of the Defendant, the Plaintiff
suffered damages in an amount to be determined at trial and by a jury.

That based upon Defendant’s conduct, Plaintiff also seeks punitive damages under
South Dakota law.

COUNT III: USURPATION OF CORPORATE OPPORTUNITY

That as a purported director of SAR, Defendant had an obligation to provide full and
frank disclosure of all rights and opportunities of SAR to SAR. This included any
business opportunity, or opportunity to profit, from the business dealings of SAR.
That Defendant engaged in a practice, as set forth above, that constituted a breach of
fiduciary duty as well as self-dealing. Defendant further acquired, in opposition to
SAR, an interest or property which SAR had an interest or tangible expectancy.
Defendant had an obligation and duty to not usurp or otherwise utilize the assets or
business interests of SAR for his own personal gain.

That Defendant breached his duty and obligations, and utilized the assets and
business interests of SAR to effectuate his own personal and financial gain.

That as a direct and proximate result of the breaches of the Defendant, the Plaintiff
suffered damages in an amount to be determined at trial and by a jury.

That based upon Defendant’s conduct, Plaintiff also seeks punitive damages under

South Dakota law,
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23,

24

25.

26.

27.

28.

COUNT IV: FRAUD
That as an individual, and purported director of SAR, Defendant had a duty to not
commit fraud towards SAR.
That leading up to and after the death of Emma Dee Smith, Defendant knew that the
sole shareholders of SAR were or would be Lance and Craig and that the entity could
not act under the By-Laws without specific authorization.
That prior te and after the death of Emma Dee Smith, Defendant, as both a purported
director and as an individual, did sell assets of SAR (livestock), did transfer assets of
SAR (wire transfer), did either allegedly purchase assets not for the benefit of SAR
(vehicles), and did otherwise converts assets of SAR (Hay). Defendant did so
knowing that Dee Smith would either never be in a position to challenge such actions
or, as Defendant knew, would pass away and that he would allege some alleged
authorization to commit fraud or self-deal.
That such conduct occurred through either fraud, fraudulent representations,
fraudulent omissions as Defendant as a purported director had a duty to speak, or just
plain through egregious fraudulent conduct generally.
That Defendant’s fraudulent conduct was the direct and proximate cause of damages
suffered by SAR.
That Defendant’s fraudulent conduct, as set forth above with specificity, and which
will be further defined throughout discovery, constitutes willful, wanton, and
malicious and egregious conduct which supports a claim of punitive damages that

must be submitted to a jury for determination of amount.
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29,

30.

31.

32.

33.

34.

35.

COUNT VI: CONVERSION

That Defendant, as a purported Director and individual, had certain duties and
obligations to SAR.

That SAR owned or had a possessory interest in property and other assets to include,
but not be limited to accounts, livestock, and general commodities (collectively “SAR
property.”).

That SAR’s interest in SAR property was greater than that of Defendant,

That Defendant exercised dominion and control, and seriously interfered, with SAR’s
interest in SAR property.

That Defendant’s conduct deprived Plaintiff of its interests or rights in property.

That as a direct and proximate result of the acts of conversion of the Defendant, the
Plaintiff suffered damages in an amount to be determined at trial and by a jury.

That based upon Defendant’s conduct, Plaintiff also seeks punitive damages under

South Dakota law,

WHEREFORE, Plaintiff respectfully requests the following relief:

1.

2.

That a jury be empaneled to hear all claims of Plaintiff against Defendant;

An award of all damages caused by the conduct, and breaches of duties, owed by
Defendant to Plaintiff, as well as on the Count of conversion;

An award of punitive or exemplary damages in favor of Plaintiff and against
Defendant for conduct which was wanton, willful, and malicious, or which otherwise
supports the Plaintiff’s claim of punitive or exemplary damages.

For statutory prejudgment interest on all damages to which prejudgment interest

applies under South Dakota law;
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5. For any and all other relief, or claims, under South Dakota law, supported by the
evidence or which may be pled prior to trial based upon evidence and facts identified
in discovery.

PLAINTIFF HEREBY DEMANDS A JURY ON ALL ISSUES SO TRIABLE

UNDER SOUTH DAKOTA LAW
C
Respectfully submitted this my of ;‘MQ , 2018.

CLAYBORNE, LOOS AND SABERS, LLP

Michael K. Sabers

Attorney for Plaintiff

2834 Jackson Blvd., Suite 201
Rapid City, SD 57709

(605) 721-1517
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STATE OF SOUTH DAKOTA ) IN CIRCUIT COURT

) SS
COUNTY OF HARDING ) FOURTH JUDICIAL DISTRICT
SMITH ANGUS RANCH Inc. (SAR) ) 31CIVv18-000018
)
Plaintiff, )
) ANSWER
V. ) AND COUNTERCLAIM
)
TRAVIS HURST, as an alleged )
DIRECTOR OF SAR, and as an individual, )
)
Defendant. )

Comes now Defendant Travis Hurst, by and through his counsel of record, David E. Lust
of Gunderson, Palmer, Nelson & Ashmore, LLP, and files this Answer and Counterclaim
alleging as follows. All averments in the Complaint are denied except those admitted or
otherwise qualified below. The paragraph numbers in this Answer correspond to the paragraph

numbers in the Complaint.

GENERAL ALLEGATIONS

1. Defendant admits that Smith Angus Ranch, Inc. (SAR) was a South Dakota
corporation. However, for purposes of clarification, SAR was dissolved through the South
Dakota Secretary of State on September 26, 2016, but retains the ability to wrap up its business
including the collection of assets.

2. Admit.
3. Admit.
4. Defendant admits that Lance and Craig were bequeathed any and all interest

Emma Smith had in SAR at the time of her death. Defendant is without sufficient knowledge to
either admit or deny the status of Lance and Craig as directors of SAR.

5. Admit.

6. Plaintiff ‘s interpretation of the law, no response required.

Filed: 10/4/2018 10:42 AM CST Harding County, South Dakota 31CIV18-000018
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7.

COUNT I: BREACH OF FIDUCIARY DUTY

Defendant admits as a general proposition directors owe a fiduciary duty to

corporations. The balance of § 7 calls for a legal opinion, and includes a general statement of the
law which does not require a response.

8.

9.

10.

11.

12.

response.

13.

response.

14.

15.

16.

17.

18.

19.

20.

21.

22.

23.

Deny.
Deny.
Deny.
Deny.
COUNT IlI: SELF DEALING

Paragraph 12 constitutes Plaintiff’s interpretation of the law and requires no

Paragraph 13 constitutes Plaintiff’s interpretation of the law and requires no

Deny.
Deny.

Deny.

COUNT I1l: USURPATION OF CORPORATE OPPORTUNITY

Plaintiff’s interpretation of the law, no response required.
Deny.
Plaintiff’s interpretation of the law, no response required.
Deny.
Deny.
Deny.

COUNT IV: FRAUD

General statement of the law, no response required.

Filed: 10/4/2018 10:42 AM CST Harding County, South Dakota 31CIV18-000018
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24.

25

26.

27.

28.

29.

30.

31.

Deny.
Deny.
Deny.
Deny.
Deny.
COUNT V: CONVERSION
Admit.
Admit.

Paragraph 31 is a confusing statement, is difficult to interpret, and is not clear

enough for Defendant to formulate a response.

32.

33.

34.

35.

1.

Deny.
Deny.
Deny.

Deny.

AFFIRMATIVE DEFENSES

Plaintiff’s Complaint should be dismissed for failure to state a claim upon which

relief can be granted.

2.

As a separate and affirmative defense, Defendant alleges that Plaintiff's causes of

action are barred by the doctrine of waiver, and laches and estoppel, which affirmatively
preclude Plaintiff from the relief requested.

3.

Defendant further alleges any and all affirmative defenses available to it which

currently exist but will not be evident until completion of the discovery process.

Filed: 10/4/2018 10:42 AM CST Harding County, South Dakota 31CIV18-000018
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COUNTER-CLAIMS

Comes now Defendant Travis Hurst, and for his Counterclaim against Plaintiff alleges as
follows:

1. Plaintiff Smith Angus Ranch, Inc. (SAR) was a South Dakota corporation during
the time period in question, with its main office in Buffalo, Harding County, South Dakota.

2. Defendant Travis Hurst was and is a resident of Harding County, South Dakota.

3. Prior to her death on October 24, 2015, Emma Dee Smith owned 100% of the
stock in SAR, and was the sole director and officer of SAR with the exception that Travis Hurst
became a director in 2013 and 2014. Hurst also acted as vice president of SAR in 2013.

4. Following Ms. Smith’s death, Craig Smith and Lance Smith acquired her stock in
SAR and became directors of the corporation until its dissolution in September of 2016.

5. SAR has filed an action against Hurst alleging it suffered damages as a result of
actions taken by Hurst in his capacity as a director of SAR.

COUNT ONE
CLAIM FOR INDEMNIFICATION
6. Defendant Hurst restates and re-alleges paragraphs 1-5 above.
7. As a direct and proximate result of the allegations and claims asserted by Plaintiff,

Defendant will incur damages, including attorney fees and costs in defense of said allegations.
8. Pursuant to SDCL 47-1A-852, if Defendant Hurst successfully defends against
the claims and allegations asserted by Plaintiff he is entitled to indemnification by SAR for all
reasonable expenses incurred in the defense, including but not limited to attorney fees and costs.
DEFENDANT DEMANDS TRIAL BY JURY
WHEREFORE, Defendant and Counterclaimant prays for judgment as follows:
1. That Plaintiff's Complaint be dismissed on the merits, with prejudice;

2. That Plaintiff be ordered to indemnify Defendant as set forth in the Counterclaims;

3. That Defendant recover its costs, disbursements, and attorney's fees where permissible
under South Dakota law; and

Filed: 10/4/2018 10:42 AM CST Harding County, South Dakota 31CIV18-000018
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4. For such other and further relief as the Court deems just and equitable in the premises.

Dated this 4" day of October, 2018.

GUNDERSON, PALMER, NELSON
& ASHMORE, LLP

By:/s/ David E. Lust

David E. Lust

Attorneys for Defendant

506 Sixth Street/P.O. Box 8045
Rapid City, SD 57709-8045
(605) 342-1078
dlust@gpna.com

CERTIFICATE OF SERVICE

| hereby certify that on the 4th day of October, 2018, the foregoing Answer and
Counterclaim was electronically filed and served via Odyssey File & Serve electronic filing
system upon the following individual at his last know email address, namely:

Michael K. Sabers

Clayborne, Loos and Sabers, LLP
2834 Jackson Blvd., Suite 201
P.O. Box 9129

Rapid City, SD 5770909129
605.721.1517
msabers@clslawyers.net

/s/ David E. Lust
David E. Lust

Filed: 10/4/2018 10:42 AM CST Harding County, South Dakota 31CIV18-000018
App173


mailto:dlust@gpna.com
mailto:dlust@gpna.com
mailto:msabers@clslawyers.net
mailto:msabers@clslawyers.net

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

STATE (F SOJTH DAKOTA g
GANTY G- HARD NG )

SMTH ANGE RANCH I NC (SAR
Plaintiff,
VS.
TRAM S HURST, as an al | eged
DRECTAR OF AR and as an
i ndi vi dual ,

Def endant and
Third-Party Paintiff,

VS.
(RAIG SMTH and LANCE SMTH
Thi rd-Party Def endants.
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Mbtion Hearing
AV Fle No. 18-18

BECRE THE HONCRABLE GCRDON D SWANSCN

Adrcuit Gourt Judge

Surgis, South Dakota
August 6, 2020, at 9:00 a.m

APPEARANCES:

For the Haintiff MR MOHAHE. K SABERS

and Third-Party

Attorney at Law

Def endant s: 2834 Jackson B vd., Suite 201
Rapid dty, SD 57709

For the Def endant MR MITHEW E NAAYZ

and Third-Party

Attorney at Law

Paintiff: 506 Sxth Sireet
Rapid dty, SD 57709
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(WHEREUPAON, the foll ow ng proceedi ngs were duly
had: )
THE GOURT: Al right. This is the tine schedul ed for
hearing in Harding Gounty Case Nunber 31 AV 18-18
involving Smth Angus Ranch versus Travis Hurst, and a
third party claimhas been filed against Gaig Smth and
Lance Smth. M. Naasz appears on behalf of Travis Hurst.
MR NAASZ:  Yes, Your Honor.
THE QORT: And M. Sabers on behal f of Smth Angus Ranch,
| ncor por ati on.
MR SABERS. Thank you, Your Honor.
THE QORT: A notion for partial summary judgnent has been
filed. | have reviewed it; the response and the reply as
well as at |east sone of the case |awthat was brought up
in connection wth that notion. So, M. Sabers, it's your
notion. G ahead.
MR SABERS. Thank you, Your Honor. And it doesn't
surprise ne that the Gourt has al ready been through this,
sol wll try to just sunmarize the larger points. The
first point is thisis an action brought on behal f of Smth
Angus Ranch, which is a corporation against a director.
And, you know, you al ways ask, we're here on sumnmary
judgnent, so what's the standard or what shoul d the Gourt
be looking at to determne what is being asked to do here

today? And so the reason why we think this is
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appropriately before the Gourt -- and, again, thisisin
our brief, but it says -- and the South Dakota Suprene
Gourt has said, what is kind of an infanous case of
Landstromv. Shaver. It says, the existence of a fiduciary
duty and the scope of that duty are questions of |aw for
the trial Gourt. And in addition to questions of the | aw
bei ng de novo revi ened, questions of |aw are to be deci ded
before trial so that a jury can be instructed, because you
have to instruct the jury on what the lawis.

And so Smth Angus ranch has sought out a
determnation as to the | aw on what we believe to be an
undi sputed set of certain facts. So what are the cases --
or what are the principles that we are asking the Gourt to
address? Not just the fiduciary duty, but the fiduciary
duty scope. W, it's primarily found in, first,
Landstrom but second, the S oebner case.

Now, the S oebner case -- and we have kind of a
fundanent al di sagreenent about this. |s the Soebner case
a case about fiduciary duties, or is it a case about powers
of attorney? And our position is that that case i s about
fiduciary duties. If you read that case -- and the quote
that | would drawthe attention of the Gourt tois, it
says, "because fiduciaries nust strictly avoid any acts of
self-dealing." The authority to self-deal nust exist in

witing.
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And it's ny understanding that M. Hurst's position is
the fiduciary duty self-dealing rule either doesn't apply
to directors, or sonehow the good faith that a director
nust show to the corporation somehow i s an exception to the
bright line rule.

Now, | think it's interesting in Stoebner, sonetines
it"'sinteresting to | ook at the nakeup of the Gourt. The
nakeup of the Gourt -- the S oebner case was witten by
Chief Justice Albertson. It was witten recently and
witten by the sane Suprene Gourt that is nowsitting in
Perre. And, as the Gourt knows, bright line rules aren't
terribly coomon inthe law |f you actually search, like,
all other areas of the lawfor just bright line rules and
that phraseol ogy, you' re not gonna find them

And so | think the fundanental decision that is before
this Gourt, and we believe is the scope of the fiduciary
duty, is does the bright line rule identified in S oebner
apply to a fiduciary who acts as a director of a
corporation? And the reason why | think it's properly
before the Gourt is because if you ook in M. Hurst's
brief, he does not dispute the fact that he was a
director -- that he was a director of a corporation. n
page 9 of his brief, it states, "Travis Hiurst does not
dispute the fact that there is no witing authorizing his

transactions wth Smth Angus Ranch.” And so it's
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undi sput ed because they actually say it in their answer to
Interrogatory Nunber 25. M. Hurst says the authorizations
were all verbal. WélI, verbal is another word for oral.
And the bright line rule adopted in Soebner is, quote, "Vé
have adopted a bright line rule that no oral extrinsic

evi dence nay be introduced to raise a factual issue as to
self-dealing." And so it takes this big case and it
focuses alnost wth, like, alaser focus on that one |egal

I ssue which pertains to the scope of a fiduciary duty of a
director.

Now | think by exanple, | think if the Gourt -- so
the Gourt either needs to decide, in our opinion, the
bright line rule applies or it doesn't. And wth all due
respect to M. Hurst, we would respectfully submt that if
he wants to create an exception to a unani nous bright |ine
rule that the Suprenme Gourt has announced as to fiduciaries
that nmaybe he shoul d be the one to take that up to the
Suprene Gourt and argue for an exception. Because what we
al so know is other fiduciaries have been held to this
bright line rule.

The South Dakota Suprene Gourt addressed the power
attorney authorizing the attorney-in-fact to nake gifts to
any person. That is the Sudt case -- ST-UDT -- 2015
SD 33 Seethere's nowiting authorizing here. In

Sudt, there actually was a witing, and the witing was
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pretty broad. It said "any person.” But our South Dakota
Suprene Gourt said, oral extrinsic evidence is i nadmssible
to raise a factual issue to prove the principles. And I
think it's inportant they say principle. They' re not
sayi ng power of attorney. Afiduciary is aprinciple. A
factual issue to prove the principle's intent. An
affidavit is nerely oral evidence reduced to witing. And
they grant summary judgnent in Sudt. They say, listen,
when we're dealing wth fiduciary duties we' re not gonna
give you the a benefit of the doubt

You then nove into the B enash v. Mller case. This
was a 2006 South Dakota Suprenme CGourt decision. And this
case dealt wth, again, the Gourt granting summary
judgnent. It said the Gourt held as a matter of |aw that
the coupl e reached their fiduciary duty coomtted fraud
when they changed a PCD -- or paynent on death designation
-- to benefit thensel ves. That's another case where they
talk about a bright line rule.

S it's our position -- and one nore exanpl e that nay
be -- if I'man attorney and |' mrepresenting an el derly
person who passes away, |'ma fiduciary duty. |'mthe
principle. And I've got $5,000 left in ny trust account
for pending matters that | was representing this el derly
wonman on, and she passes away, and | go buy a pi ckup truck

for nyself. | can only inmagine trying to stand before our
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Sout h Dakota Suprene Gourt and say, she wanted ne to.

Her -- | don't have anything in witing, but she told ne,
or it was her oral intention, and |'ve signed an affidavit
saying she said -- her oral intention was to let ne buy a
pi ckup truck. | can only inagine the response, especially
inlight of the cases that they' ve al ready decided on the

i ssue of self-dealing.

THE GOURT: Does it matter -- to your hypothetical -- if
the elderly client is your nomand she has given you all
kinds of other stuff throughout the years?

MR SABERS | believe it does not. And the reason it does
not is because it would al nost -- because a fiduciary duty
iIsjust different. It's the highest duty known to | aw
Because ny response to that woul d be how hard woul d it have
been for ny nomto have put in witing, it's okay for
Mchael to use the noney | have in his trust account to buy
atruck? It's a sentence, and she signs it, and thenit's
awitten authorization. Because what these cases evol ve
into and what this case wll absolutely evolve intoif the
bright line rule doesn't apply is the self-serving single
affidavit of the director accused of self-dealing tal king
about how nany tines Lance and Gaig mght have visited
their nother at the ranch. Wat if it was three tines?
Wiat if it was five tines? Wy does that natter?

Because the Suprene Gourt said the inportant part is
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if youlook at the brief of M. Hurst on page 6, at the
bottomit says, a fact question to be determned by the
jury arned wth all the evidence of the circunstances
surroundi ng transactions, including all evidence of Dee
Smth's intentions. Veéll, when you start to tal k about
intentions, | think you need to go back to what the Suprene
Gourt has already said about, quote, intentions.

In Soebner -- inthe sane quote that | quoted the
first part tothe Gourt -- the Gourt said, "No witten
evi dence has been introduced that clearly articul ates that
S oebner authorized this act of self-dealing.” And then
they go alot farther. Regardless of Hiether's intentions,
and even if S oebner approved of the transaction, there is
no admssible witten evidence to support Heuther's ability
to self-deal. And so you conpare their brief where they
sai d you have to look at a dead wonan's al | eged intenti ons
fromsix years ago to excuse ny self-dealing. | think it's
just powerful the Gourt went as far as saying regardl ess of
Heuther's intention. And even if she agreed, doesn't
natter. You ve got to get it in witing.

And they talk about -- and this is in our brief too --
they tal k about the purpose of it. So did you protect the
principle, or do you protect the person the principle is
bound to protect? And | think that's why they have gone as

far as they did to create a bright line rule, and to say
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that an affidavit is nerely oral evidence reduced to
witing. Andit's inadmssible to create an issue of fact.
And so this all cones back to the -- and, again, the
focused question that we're asking the Gourt to decide as a
nmatter of law Does the bright line rule apply to a
fiduciary that is a director of a corporation?

THE GORT:  And by bright line rule, you nean sonet hi ng
giving himexplicit and direct authority to do the precise
acts that he's doi ng?

MR SABERS. Sonething in witing that -- | think the
termnology is for the explicit witten authorization to
self-deal. Because what we know -- and the other reason I
why | think summary judgnent is inportant, not as to the
anount of self-dealing -- | think we nade that clear in the
brief -- but as to the fact that sel f-deal ing occurred.

And just a coupl e undi sput ed exanpl es they' ve admtted.

M. Hiurst, when you bought yourself a pickup, did that
benefit the corporation? D d that benefit anybody but you?
No, it did not. And so since you can't sign an affidavit
that now changes that, since that's the sworn testinony, ny
first question for M. Hurst, if | call himon
Ccross-examnation or adversely at trial, is: M. Hirst, do
you have anything in witing to justify it? They' ve
admtted in their brief there wll never be anything in

witing.
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M/ second question wll be: M. Hirst, when you
bought yoursel f that pickup wth corporate funds, did that
benefit anyone but yourself? Hs answer wll be the sane
as it was in the deposition, no. And so then the question
w il once again be before the Gourt: Do | apply the bright
line rule announced in Stoebner as to a director of a
corporation or don't 1? And | think that's why | think
thisis aunique and interesting case and that's why the
notion was brought. Ve obviously don't agree. And it's
been quite an issue as to whether that bright [ine rule
gets applied. And so |'mal nost done tal ki ng.

THE GORT: No, that's fine.

MR SABERS. And these are actually the interesting cases
you get because you get --

THE GORT: Agreed.

MR SABERS. -- you get to look at these issues. As I'm
reading the reply brief and reading their brief again |ast
night getting ready, | think the big picture that just kind
of struck ne is they want to use -- they say, this isn't
about self-dealing, this is about a director's good faith.
Vel |, good faith applies to an attorney who's acting as a
fiduciary. It applies to a trustee who's acting as a
fiduciary, and it applies to a power of attorney that's
acting as a fiduciary. That standard is not unique to a

director. But they're trying to use it as a sword saying,
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no, wait a mnute. The self-dealing bright line rule
doesn't apply to us because everything has to just be
viewed and we were exercising good faith. And so | think
it's also inportant to | ook at a director, you know
they've got this -- it's a business. It's sonetines called
t he busi ness judgnment rul e.

And so | looked, and the case that |'mlooking at is
it's called Antioch Litigation Trust; ANT-1-OGH By
the way, the other thing I'll admt that | think really
puts the question before the Gourt on a legal issue is |
think the Gourt has said the self-dealing applies to al
fiduciaries. V&' re not gonna create excepti ons because
they haven't so far. And if the Gourt created an
exception, | think it would be the first tinme an exception
has been made. So | wll agree there isn't a case where
the director -- and since the bright |ine rule has been
enacted, | don't think there's a case where they let a
director out of -- nope, we're not going to apply the
bright line rule to a director who's a fiduciary. And so
think it is kind of an issue of first inpression for this
Gourt to | ook at.

But the Antioch case, which is 738 F. Supp.2d 758, and
the quote is frompage 774. It kind of summarized ki nd of
what we're arguing about here. |t said, quote, "S nce the

busi ness judgnment rule was intended for directors who act
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reasonably, and not for the purpose of protection agai nst
self-dealing, the rule does not apply to the conflicted
directors wth respect to the transaction."

And then in Smth v. WIlbur, which is a bankruptcy
case, another Gourt said, quote, "The busi ness judgnent
rule does not operate to protect self-dealing by directors
and officers or insulate fromliability." There's a
Del anare case -- 823 F. Supp 448 and page 454. It says,
qguote, "The business judgnent rul e presunes that in naking
a busi ness deci sion, actions have been on an inforned basis
and in good faith.” The rule was intended for those who
act reasonably, and it's not a protection agai nst
sel f-deal i ng.

Anot her case In Re National Century F nancial
Enterprises, 504 F. Supp.2d 287 at page 13. The busi ness
judgnent rul e does not protect directors who engage in
self-dealing. Wy does that nake sense? That's not any
different than what South Dakota | aw has said. H duciaries
are held to a higher standard than everyone else. And the
good faith standard that they' re saying, well, M. Hirst,
the rule isn't strict liability, it's good faith. WlI,
that's not really saying anything different than | want to
use good faith as a shield to protect nyself against the
bright line rule agai nst sel f-dealing.

Adsol thinkit'sanissue. | think it's an i ssue
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of lawfor the Gourt. | think it's a pretty narrow i ssue.
V' re gonna have to decide it sooner or |ater, because
we' re gonna have to instruct the jury sooner or |ater.

V¢ are seeking the Gourt's gui dance now because |
think it wll also change di scovery dramatically that's
still gonna happen before trial. And so we've put the
i ssue before the Gourt. So that's where we are onit. And
| appreciate you letting nme kind of keep going. $So thank
you, Your Honor.

THE GORT: |'mnot putting ny hand to ny chin to | ook
inpatient, but scholarly. So please don't feel rushed.
have a few questi ons.

MR SABERS Yes

THE GORT: Isn't there at |east, arguably, sone extrinsic
evidence witten of Dee's intent to share her largess wth
Travis and Julie? Nunber one, she personally transfers the
pi ckups to that SAR property to Travis and Julie. Nunber
two, she transfers -- on her own -- the land to Travis and
Julie for what we'll call a bargained rate. Turned out to
be even better bargai n than one woul d have anti ci pat ed.

But she does those two things individually. Aren't those
two acts, at least arguably, extrinsic witten evidence of
her intent to allowhimto sel f-deal from SAR?

MR SABERS. | would say two things. Nunber one, the

transfers of the two pickups that we are tal king about and
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relying upon in our brief are not those sane pi ckups.

THE QORT: No, | know [|'mtalking about the SAR |I'm
not tal king about Travis buying pickups. |'mtalking about
Dee going to the -- and | understand you obj ected as
irrelevant to their statenment about Dee transferring those
two titles fromSARto -- or whatever pickup titles. |
don't know how nmany there were. So |'mnot tal ki ng about
the transfers to Travis, |'mtal king Dee's personal action
of noving those SAR pi ckups to the Hursts and then novi ng
her land to the Hiursts know ng full well that she coul d
have given it to SAR at the tine.

MR SABERS. As tothe pickups, if it was the -- Dee was
sharehol der. She owned the corporation. If it was Dee,
the sharehol der, and she did it, there could be a question.
But as to the two transacti ons where we're asking for the
application of the bright line rule -- in other words, as
to those two transactions, there is no question that that
was self-dealing and there's no extrinsic evidence. |
don't believe that that -- even if you look at -- |ike, one
of those cases is a power of attorney case, and it says any
person and it gives wde rangi ng discretion of power of
attorney. And the Gourt says no, no, it has to say --
literally -- has to say you can sel f-deal .

THE QORT:  Your bright line rule.

MR SABERS.  Yeah.
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THE GORT: And it has to say you can self-deal in this

I nst ance.

MR SABERS. Yeah

THE GOURT: M letting you self-deal wth A B, and C has
nothing to do wth your authority to self-deal wth Dee.

MR SABERS (orrect.

THE GORT: That's what you' re sayi ng?

MR SABERS. | think that's what the Gourt said. Because
they -- | nean, they admtted that they have cranked up the
standard, and | think they' ve done it, because they say
nunber one, the nature of the relationship. V¢ have a
principle and it's the highest duty. And they al so they
say -- and because the opportunities are there, because
it's arelationship of trust, the opportunities are there
for sonebody to self-deal. So if you' re gonna do it, you
shoul d go to your principle and say, hey, wll you wite
sonet hing out that says yes, you can use corporate funds to
go buy yoursel f a pickup? That's not a difficult thing.
And that's kind of what the Gourt tal ks about .

It's not hard to put this inwiting, but if you
don't, we're gonna hold you to it. And | know you' re gonna
conpl ain and | know you' re gonna wanna tal k about
sonebody' s intention and al |l these other things, but those
are sinply oral statenents. They use the word explicit

coomonly. So, yeah, that's ny position.
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THE GORT: kay.

MR SABERS. As totheland, | thinkit's -- and that's
sonething |'mglad you brought up, because | think there is
adifferent -- okay, we have a sel f-deal i ng account and
you' ve got usurpation of corporate opportunity.

THE GORT: R ght.

MR SABERS. | think they're different. And | think

they' re different because they' re a different standard.

Now | think M. Hurst's testinony is al so undi sputed t hat
that was a corporate opportunity and that he took advant age
of it. Axd |l don't think there's anything in witing, but

| can tell you that | think the self-dealing lawis

absol utely black and white. |'mnot saying | don't think
we al so get summary judgnent as to usurpation of corporate
opportunity, but naybe that's a closer issue. | think
self-dealingis just -- it's -- | just think the Suprene
Gourt neans busi ness.

THE QORT: So you're saying a jury shouldn't have an
opportunity to hear Travis testify, "I believe that | had
the authority to engage in these transactions,” and | et the
jury decide whether to believe himor not, assumng that
We're gonna bar any evidence of Dee's statenents to Travis
that these transactions were okay?

MR SABERS. | believe as tothe identified events in the

brief, | believe that's the question for the Gourt as a
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nmatter of law Because if you apply the bright |ine rule,
the Gourt said -- | nean, that's really what the Gourt has
put to the trial Gourts. And they stated, quote, "V¢ have
adopted a bright line rule that no oral extrinsic evidence
can be entered.” He can't say well, you know we were
sitting at the kitchen and she wanted ne to have a pi ckup.
| don't believe you can say that as to the pi ckup he bought
for hinself wth corporate funds.
THE QORT: But can't he say | believed that | had the
authority to -- he gets around that ruling about her words
to himnot being admssible by saying, | believed that I
had the authority to do that.
MR SABERS. | don't believe that his beliefs natter one
bit. Axd | don't think the Suprene Gourt thought those
beliefs nattered either, otherw se they woul d have | et
M. Soebner out of his duty, they would al l ow M. S udt
out of his duty, they would have let M. Mller out of his
duty. Al of these are summary judgnents on fiduciary
duty.

| know that summary judgnent isn't granted often. But
the Suprene Gourt, the |ast three cases on this issue, they
have affirnmed sunmary j udgnent because there was nothing in
witing to authorize self-dealing after fiduciary. | hope
| answered the Qourt's question.

THE QORT: Does the scope of duty owed by a corporate
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officer to the sharehol ders differ dependi ng on what type
of corporation it is? Wether it's aclosely held famly
corporation that passed fromDad to Mmand then i s gonna
pass in sonme fashion to kids versus arms | ength peopl e
like the fol ks i n Deadwood who fought over the H ckock
hotel. Does the nature of the corporation or the

rel ationshi ps between the director, that allegedly

nal feasing director, and the owier, does that natter to the
anal ysi s?

MR SABERS. As to the specific issue before the Gourt,
which is self-dealing and the bright line rule, | woul d say
no. As to other managerial duties, they' ve tal ked about
it, but the issue before the Gourt is self-dealing and
corporate usurpation. As to self-dealing, | would say I
haven't read anything wth it that woul d change it.

THE GORT: So Dee's intent -- her subjective intent is
irrelevant to what we're tal king about. And if you

prevai l, her specific desires nay be subverted. And |
understand that that nay be hard facts nake difficult |aw
But that's what | hear you saying.

MR SABERS. | amreciting to this Gourt the Suprene ourt,
regardl ess of Heuther's intention and even if it was
approved -- the Suprene Gourt said -- even if they
approved, we don't care. You ve got to have a witing.

SO, yes, | think that's the law | do. | think that's why
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they call it a bright line rule.

THE QORT: Al right. Thank you.

MR SABERS. You're wel cone. Thank you, Your Honor. And
t hank you.

THE QORT:  Yep. M. Naasz?

MR NAASZ: Thank you, Your Honor. | think M. Sabers
correctly identified the issue that the Gourt is being
asked to address. | think the fundanental distinctionis
the lack of application of Soebner and the rel at ed cases
regardi ng the scope of fiduciary duties under powers of
attorney to this case to this closely held famly
corporation in which Travis Hiurst was nanmed as a director
in order to exercise docunents at the Bell e Fourche sal e
bar n.

Now that that's done, plaintiff seeks to inpose strict
[Tability on any actions taken by the corporation that
benefitted M. Hurst personally after that tine. That's
sinply not the law There's no strict liability. As we
said in our brief nunerous tine, the issue is one for the
jury and it's one of good faith. Because at the end of the
day, the sol e sharehol ders and president and ot her
director, Dee Smth, Travis' nother-in-lawwho Travis has
ranched wth for decades, her intent does natter, and the
jury should be allowed to hear all circunstances rel evant

to her intent, relevant to what she wanted to do wth her
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property, because she's the sol e shareholder. That's
inportant to the determnation at the end of the day as to
whether or not Travis Hurst breached any duty. And it's
not a strict liability standard. Not sinply because Travis
was listed as a director can he no | onger benefit fromthe
corporation. You go back to the Schurr case that we cited
inour brief, as cited in CGase v. Mirdock, which the Qourt
just discussed regarding the H ckock property.

Wll, adirector is not prohibited fromdealing wth
his corporation. It doesn't say anything about witing
authorizing the dealing wth the corporation. It just says
the director is not prohibited fromdealing wth the
corporation. That decision was affirned in Case v. Mirdock
1992, addressed again in 1995. You look the at the statute
we cited inour brief, | believe it's 37-180-63-1. 1.

It's a fair and standard at the end of the day. Nb
director can be held liable for a self-dealing transaction
if it was fair to the corporation. Here the Gourt very
clearly recognizes this is a famly corporation closely
held. Let's be honest, these people are up in the ranch in
Hardi ng Gounty, and they ranched as a famly and were
corporate fornalities not specifically foll oned as naybe
they shoul d have been, perhaps. And if they were, we
woul dn't need to be here today. But what this Gourt is

bei ng asked to dois to apply a strict liability standard
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that says wthout a witing specifically authorizing each

i ndividual instance of a director's benefitting fromthe
corporation, the director is strictly liable for that. And
the cases cited by plaintiff sinply don't state that.

| would like to quote the full sentence fromthe
Estate of S oebner in paragraph 23 di scussing the bright
line rule. Quote, "V have adopted a bright line rule that
no oral extrinsic evidence being introduce to raise a
factual issue as to whether an attorney-in-fact was
authori zed to sel f-deal under a power of attorney," end
gquote. That's the bright line rule the Gourt articul at ed.
And if you |l ook at Bienash, that's their bright line rule
that was articulated in that case as well. There's sinply
no case |aw expanding that bright line rule out of the
context of an agent's powers under a power of attorney.

And goi ng back to fundanental evidentiary principles,
that nmakes sense when you' ve got a docurent identifying and
creating the fiduciary duty. Gourts don't | ook beyond the
four corners of that docunent to identify the scope of that
duty. That bright line rule certainly exists, but this
isn't an application of that bright linerule. This is an
expansion of that bright [ine rule into an entirely
different context.

THE GOURT: So you're saying that a corporate of ficer owes

| ess fiduciary responsibility to his sharehol ders than --

App194




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

22

or alower duty of responsibility to his sharehol ders than
aprinciple holds to -- or excuse ne -- than an
attorney-in-fact holds to his principle?

MR NAASZ: | think the standard to be applied is the
utnost good faith as we've said in our brief, and that wll
be determned based on all of the circunstances presented
tothe jury, and they wll nake that factual determnation.
THE GORT: Wichis alighter standard. Wich is a | ower
standard than the obligation of a power of attorney.
Because what you're saying, then, is if | believed in good
faith that | had the authority to engage in these
transactions that's okay. Is that right?

MR NAASZ | don't think the director's subjective intent
carries anything, but whether or not the director didin
fact act in good faith as determned by the jury based on
all the surrounding circunstances. And | don't think that
it's adfferent standard. | think the evidentiary
requirenents -- or the evidentiary rules do slightly
differ. Because in an attorney-in-fact situation, you have
four corners of a docunent, and unl ess that power of
attorney specifically articulates the ability to sel f-deal,
then froman evidentiary perspective, any extrinsic oral
evi dence doesn't get before the jury, but then nakes the
determnation as to whether or not that agent under an

attorney-in-fact -- didin fact operate in utnost good
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faith.

And soit'snot -- 1 don't believe it's a different
standard. | believe the evidentiary rules are slightly
different when it's involving an attorney-in-fact situation
froma power of attorney, and that's the distinction.
That's the bright line rule that the Gourt has continual |y
articul at ed.

THE GORT: <o you feel that extrinsic evidence shoul d be
nore liberally allowed to ascertain whether a director
acted in good faith towards his corporation than that
extrinsi c evidence which would be all owed i n a power of
attorney situation?

MR NAASZ:  Yes, Your Honor. And that's what the Gourt has
said. The Qourt has never expanded it beyond the power of
attorney situation. The Gourt has never said we have
adopted a bright line rule that no oral extrinsic evidence
nay be introduced to raise a factual issue as to whether a
fiduciary has engaged in self-dealing. The Gourt has never
said that. They' ve never applied it outside of the power
of attorney context.

And to your point earlier, Your Honor, regarding the
witten evidence that exists in this natter, all of those
things wll cone together to allowthe jury to nake the
factual question -- to answer the factual question of

whether or not Travis breached his duties to the
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corporation. And Dee's intent as the sol e sharehol der,
director and president of that corporation are not a
relief. Thisisn't strict liability. Nowhere has the
Qourt articulated the strict liability for a standard as a
standard for director in dealing wth this corporation.
It's always been one of the utnost good faith. And that's
what the jury should be allowed to hear.

Now, certainly there are evidentiary rul es regardi ng
hearsay or other natters that nmay conme up, and those w |
be figured out via notions inlimne, et cetera, and those
are the rules by which we'll play at trial. But the rule
at trial does not need to be -- is not that -- nothing
regarding Dee's intent is allowed to cone inif there' s not
a witing.

Wiat plaintiffs are asking is that any tine a director
deals wth a corporation -- you know specifically here in
ranch country when the famly has created a corporation,
they better put it inwiting. Andif not, the Gourt's
gonna cone in and overturn those decisions. And that is
not -- that bright line rule has never been articul ated by
the South Dakota Suprene Gourt. It would be a new
expansion of the rule applying to attorneys of fact
entirely out of context.

THE GOURT: By saying that, are you saying that a famly

ranch situation like this -- it's a corporation -- shoul d
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be treated differently than a corporation of four unrel ated
individual s in Deadwood as far as the strictness of the
requi renent of witten authorization?
MR NAASZ: | think all those things cone -- again, Your
Honor, they go back to the good faith of the director who's
actual |y being challenged. And we can't divorce Travis'
actions here fromthe closely hel d context of that
corporation. And we cite sone authority in our brief for
the proposition that it closely held corporations |ike
this.

There is a lack of distinction between directors
of ficers and sharehol ders. Here we have Dee Smth, the
sol e sharehol der, whose -- at the end of the day -- whose
desires shoul d not be subverted by an expansi on of an
evidentiary policy that's never been applied to this
situation. And that's exactly what's being asked to do
here -- what you' re bei ng asked to do today, Your Honor. |
would just like to briefly --
THE QORT: Take all the tine you want.
MR NAASZ | don't nean to drone on. | think the -- |
think we all know what the issues here are. But | woul d
like to address briefly the newauthority by M. Sabers,
the Antioch Litigation Trust and those cases di scussing the
busi ness judgnent rule. As | sit here today, |'mnot

prepared to discuss those. | think M. Sabers wll agree
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that they weren't cited in any other pleadings. Wth that
said, that is the business judgnent rule, and that's not
what you' re bei ng asked to consider here today. A though,
if the Gourt's determnation hinges on application of that
authority, | would reserve -- | would like to reserve the
opportunity to read those and address the applicability to
the situation.
MR SABERS. That would only be fair, Your Honor.
THE QORT: R ght. Under st ood.
MR SABERS. That's one of those things where you' re
sitting up at night and can't sleep -- and you renenber
those nights -- and all of a sudden -- then you go and
| ook.
THE QORT:  Yep.
MR NAASZ. And we've all been there, Your Honor. The
there's no question about that.

| think -- and I'Il close wth tw brief thoughts to
conclude Dee Smth's intentions shoul d not be subverted.
VW' ve got her wll articulating her understandi ng that her
sons are gonna be di sappoi nted with what she's done.
Those -- that evidence and all evidence regardi ng her
intent as the sol e sharehol der, director, and officer of
Smth Angus Ranch shoul d not be kept fromthe jury to
precl ude themfromdeci ding whether or not Travis breached

his duty. A breach of duty is a fact question. Good faith
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is afact question. And that should be |eft to the jury
based on, as we said in our brief, all the circunstances
surroundi ng those deci si ons.

And, finally, Stoebner isn't a newbright line rule
that's applicable here. It's an adopted bright line rule
by the Suprene Gourt that specifically addresses the
attorney-in-fact context froma witten power of attorney.
And expanding it into this context woul d be an
unpr ecedent ed expansion of that bright line rule. |f there
are no other questions, Your Honor --

THE QORT: Just one nore. You say in your undi sputed
facts that Travis was on the SAR checki ng account

since 2000. Assumng that's relevant -- nmaybe it is, naybe
it isn't -- is there any evidence that he nade transfers
bet ween 2000 and 2013 or whatever year that was that we're
tal king about that were simlar in nature to buyi ng hi nsel f
or his child a vehicle or buying fence posts that were
clearly not for the benefit of the corporation, but him

i ndi vi dual | y?

MR NAASZ: As | sit here today, Your Honor, |'ve not
brought any of that evidence forward. | honestly can't say
one way or the other, frankly. But what | can say is,
again, whether there is or whether there isn't, those are
the circunstances that the jury will be tasked wth sorting

out in their contenplation of whether or not Travis
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breached his fiduciary duty. That is arelevant fact. And
should M. Sabers and the plaintiff decide to bring those
ci rcunst ances before the jury, assumng there are none,
absol utely that's sonething the jury shoul d consider in
determni ng whet her there's been a breach of the rel evant
duty.
THE GORT: kay. Al right. Thank you.
MR SABERS. Briefly, Your Honor.
THE QORT:  Yes. It's your notion.
MR SABERS. | was not aware of the ranch country exception
tothe bright line rule in South Dakot a.
MR NAASZ: | think it's in there sonewhere, Your Honor.
MR SABERS The second issue is | do not -- and | woul d
just reiterate our position -- because S oebner starts wth
because fiduciaries nust strictly avoid any acts of
self-dealing. And in that case they had a fiduciary.
There's a bright line rule. | don't think there are |evels
of fiduciary or a fiduciary duty. | think the reason they
tal k about power of attorney in Stoebner is because that's
what was before the Gourt. And | agree, there has not been
yet a director question on fiduciary duty in self-dealing
before the Suprene Gourt.

But | would refer back to S oebner in paragraph 21
where | think the Gourt is nmaybe foreshadow ng. It says,

"Arguing that he had the authority to carry out this sale,
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Heut her points to | anguage al low ng himto acquire, sell,
and purchase real property as Soebner mght have in an
ability for Heuther to, in any nanner, deal wth ny real
property or personal property." That's a pretty broad
grant. But the Gourt says, quote, "V have rejected
simlar argunents urging us to inply the right to sel f-deal
under simlar grants of authority."

They cite the Wnan case. That was an
attorney-in-fact. And they said here -- thisis
Soebner -- there is sinply no clear and unm st akabl e
| anguage i n the docunent allow ng Heuther to sel f-deal .
And | think that's inportant. | nean, not only is the
Gourt saying absol utely no oral, but they're saying wait a
mnute, inthis case there was even a witing. But the
witing said you could acquire, sell, and purchase real
property. That's a broad grant. The Gourt even said no as
a nmatter of |aw because the broad grant nust say you can
self-deal. So they've said no oral never. And even if the
witing gives broad discretion, it had better say you can
self-deal. And that's why -- you know, | know t hat
M. Soebner probably conplai ned about the application to
the rule and the rest of themdid as well, but it is arule
nonet hel ess.
THE GOURT: | think Soebner involved easier facts to cone

to the conclusion that the Suprenme Gourt did than we have
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here wth this personal |awer shoppi ng for soneone that
would -- and all those other things are at |east di scussed
in the S oebner case.

MR SABERS  Yep.

THE QORT: | see how the question has been franed.

MR SABERS. And then the last thing, again, because the

S oebner fiduciaries nust strictly avoid, | don't think
they' re gonna create an exception. But, ultimately, that's
what the Gourt has to figure out, and that's what is before
the Qourt.

THE GORT: kay. Al right. Vell, it'salittle nore to
think about than | want to issue an oral ruling on, so |l'm
gonna take this under advisenent. | wll get you a witten
decision. It wll cone quickly. I'mquasi retired, so |
have tine to | ook back through everything, the authority
that's been cited, and cone up wth a concl usi on.

MR SABERS. Thank you, Your Honor.

MR NAASZ: Thank you, Your Honor.

THE GOURT: V'|1 be in recess.
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STATE F SOUTH DAKOTA. )
) SS CERTI Al CATE

QONTY GF MEADE )

|, DENNON BOECKMANN RPR an Gificial Gourt Reporter
and Notary Public inthe Sate of South Dakota, Fourth
Judicial drcuit, do hereby certify that | reported in
nachi ne shorthand the proceedi ngs in the above-entitl ed
matter and that Pages 1 through 30, inclusive, are a true
and correct copy, to the best of ny ability, of ny
stenotype notes of said proceedi ngs had before the
HONCRABLE GRDON D SWANSON drcuit Gourt Judge.

Dated at Sturgis, South Dakota, this 19th day of
August, 2020.

/ s/ Dennon Boecknann

Gficial Gourt Reporter
M/ Comm ssion Expires: 10/29/21
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PRELIMINARY STATEMENT

For the convenience of the Court, Appellant-Defendant Travis Hurst will be
referred to a “Hurst;” Appellee-Plaintiff Smith Angus Ranch will be referred to as
“SAR;” documents from the record of the Fourth Circuit Clerk of Court are cited as “R.
;7 the Appendix is cited as “App. ;" the Transcript of the Hearing Re: Motion for
Partial Summary Judgment held on August 6, 2020 is referred to as “HT __ ;” and the
Order Granting Plaintiff’s Motion for Partial Summary Judgment entered on August 11,
2020 by the Honorable Gordon D. Swanson, Circuit Court Judge is referred to as
“Order.” All references will be followed by appropriate page and paragraph
designations.

JURISDICTIONAL STATEMENT
SAR agrees that this Court has jurisdiction and that Hurst’s Petition for

Permission to take Intermediate Appeal, which was granted, was timely filed.

STATEMENT OF LEGAL ISSUES AND AUTHORITIES

l. Whether the Circuit Court properly granted SAR’s Motion for Partial
Summary Judgment finding that Hurst breached his fiduciary duty to SAR by
self-dealing and conversion of SAR assets without written authorization?

The Circuit Court correctly found that there were no issues of material fact
related to Hurst’s admitted self-dealing and his conversion of corporate assets
/ funds to personal use because there was no evidence, written or otherwise, to
support Hurst’s claim that acts were approved by the sole shareholder,
president, and other director of SAR.

e Estate of Stoebner v. Huether, 2019 S.D. 58, 935 N.W.2d 262
e Biensah v. Moller, 2006 S.D. 78, 721 N.W.2d 431.
e Wyman v. Bruckner, 908 N.W.2d 170, 176 (S.D 2018)

STATEMENT OF THE CASE

On September 4, 2018, SAR commenced suit against Hurst alleging that, as a

director of SAR, he breached his fiduciary duty, was guilty of self-dealing, usurpation of



corporate opportunity, fraud, and conversion. R. 2, (App. 142). On July 21, 2020, SAR
moved for Partial Summary Judgment asking the Circuit Court to rule as a matter law
that: 1) Hurst was a director of SAR; 2) that Hurst owed SAR a fiduciary duty that
included the duty not to self-deal or usurp corporate opportunity; 3) that Hurst breached
his duty in self-dealing; 4) that no written authorization existed to justify self-dealing and
Hurst’s attempts to utilize “oral” authorization fails as a matter of law; and 5) that
damages exist, the extent of which will be determined at trial. R. 53, (App. 36). On
August 11, 2020, the Circuit Court granted SAR’s Motion for Partial Summary
Judgment. R. 261, (App. 1).

Hurst sought this Court’s permission to appeal the Circuit Court’s Order, which
this Court granted on September 21, 2020. R. 358. Hurst now appeals the Order
Granting Partial Summary Judgment. The only issue before the Court is whether a self-
serving affidavit can constitute an issue of fact on self-dealing.

STATEMENT OF THE FACTS

Smith Angus Ranch, Inc. (“SAR”) was established in 1991 by Calvin Smith
(hereinafter “Calvin”) and Dee Smith (hereinafter “Dee”). R. 144, (App. 137 at § 14-15).
Calvin and Dee had three children, Lance Smith, Craig Smith and Julie Smith (Hurst). R.
(App. 136 at T 1). Calvin and Dee were the sole shareholders, officers and directors of
SAR during their lifetimes. R. 145, (App. 137 at 1 15). SAR operated a cattle ranch in
Harding County, South Dakota. R. 144, (App. 136 at | 3). Appellant Hurst, the son-in-
law of Dee, worked on the ranch alongside his wife, Julie (Hurst) Smith (hereinafter
“Julie”).

Calvin died in 2008 and Dee became the sole shareholder and remained so at the

time of her passing on October 24, 2015. R. 145, (App. 137 at { 6 and 16). In 2013, Dee
2



was diagnosed with cancer. R. 145, (App. 137 at § 18). In 2013, Hurst became a
Director of SAR. R.136 (App. 128 at 13). Dee later suffered a stroke and became blind
in her left eye. R. 136, (App. 129 at 19). Dee was later admitted to Peaceful Prairie
Nursing Home where she resided at the time of her death. R. 136, (App. 129 at { 6).
Upon Dee’s death, Dee’s sons, Lance Smith (hereinafter “Lance”) and Craig Smith
(hereinafter “Craig”), were appointed co-personal representatives of her Estate. R. 147,
(App. 139 at § 33). In Dee’s Will, she forgave the balance of the loan owed by Hurst and
Julie Smith to the 6,000 acres of ranch land she had sold to them earlier in 2015 before
her death on October 24, 2015. R. 147, (App. 139 430 and 34). Dee’s Will bequeathed
any and all interest that Dee had in SAR at the time of her death to Lance and Craig. R.
147, (App. 139 at 1 36). Lance and Craig are now Directors of SAR and, as both Co-
Personal Representatives and Directors, are statutorily responsible for its wrapping up
and the collection of SAR assets. While wrapping up SAR, Lance and Craig discovered
that Hurst had engaged in self-dealing and breached the fiduciary duty he owed to SAR.
On September 11, 2018, SAR commenced this action against Hurst alleging
breach of fiduciary duty and self-dealing. R. 2, (App. 142). The Complaint also alleges
three alternative causes of action against Hurst, including usurpation of corporate
opportunity, fraud, and conversion. Id. Discovery disclosed, and Hurst has admitted, that
without any written authorization, he branded SAR cattle to his own brand, utilized the
SAR corporate account to purchase vehicles for himself, and bought ranch supplies for
his own ranch with corporate funds. (See App. 151 and149-150 [for calves], App. 152

[July, 2014 pickup purchase], App. 153 [fence posts], App. 154-155 [October, 2015



pickup purchase]). Hurst admitted those acts of self-dealing and also admitted that none
of these acts benefited SAR. Id.

Hurst admitted in both pleadings and in his deposition that as a director, he owed
a fiduciary duty to SAR. Hurst testified regarding his sworn discovery response:

Q: [11f you look at 7 [Interrogatory], it says, Defendant admits as a general
proposition directors owe a fiduciary duty to corporations. Can we agree on that basic
premise here today?

A: From what | know now, yes, | would agree.

Q: And so the purpose — and can we also agree on the general proposition the
purpose of becoming a director of the corporation is to benefit the corporation, not to
benefit one’s self, is that fair?

A: Yeah, that’s fair.

(Deposition of Travis Hurst p.7:19-8:7)(App. 67-68). Hurst also admitted that there is no
writing that authorized his self-dealings. (App. 101 at §25). In responding to Plaintiff’s

Interrogatories on this topic, Hurst answered as follows:

Interrogatory No. 25: If you contend in this litigation that your actions were authorized by Smith
Angus Ranch, Inc. please identify every written document that supports such position.

ANSWER NO. 25: There are no written documents. The authorizations were all verbal from
Dee Smith.

Id.

Based upon these facts, SAR moved for partial summary judgment. The partial
summary judgment Motion was based on admitted facts. SAR is a corporation. (App.
127 at § 1). Hurst was a Director of SAR. (App. 128 at { 3). Hurst owed SAR a
fiduciary duty. (App. 67-68). Hurst admittedly self-dealt in multiple transactions.
Among other things, in July of 2014 Hurst admitted he purchased a pickup with corporate

funds for his son. (App. 152). Hurst admitted he purchased a second pickup truck in



October 2015 after Dee had a stroke just a week before her death when he had money
wired from the SAR checking account to Montana for the purchase of a pickup truck in
his name. (App. 154-155). Hurst also admitted he purchased bundles of fence posts from
the SAR corporate account after Dee Smith had sold all of the ranch land to Julie and
Hurst. (App. 153). Finally, Hurst also branded all of the 2015 SAR calf crop with his
personal brand, claiming %2 was a gift from Dee, and claiming the other %2 was payment
for pasture rent for the land he and Julie had just purchased from Dee on Contract for
Deed. (App. 151 and149-150).

Director Hurst admitted that nothing in writing or in any corporate documents
authorized his self-dealing. (App. 129 at { 11 and 12). The only evidence offered by
Hurst in opposition to SAR’s Motion for Summary Judgment was a self-serving Affidavit
from Hurst claiming that Dee, deceased, gave Hurst oral authority to self-deal. Order.
R.260, (App. 002).

The Trial Court applied the undisputed facts above to this Court’s settled legal
precedent cited below and granted partial summary judgment on the self-dealing claims
as follows in its Order:

Clearly, as an officer and director of SAR, Travis acted as a fiduciary to it.
He had no written authority to convert SAR’s assets for his personal gain,
and circumstantial / extrinsic evidence he might offer in support of his
claim that Dee expressly approved his self-dealing is not admissible. SAR
incurred damages, in the amount of his direct diversion of SAR funds /
assets to himself, and those damages (in an amount to be determined later)
were caused by his unauthorized self-dealing.

Based the foregoing, it is hereby

ORDERED that SAR’s motion for partial summary judgment is
granted insofar as it seeks a declaration that Travis Hurst’s conveyance of
SAR funds / assets to himself violated his duties as director / officer of



SAR. Beyond that, no opinion is expressed or decision rendered on the
propriety of Dee’s transfer of personal or corporate assets to Travis.

Order. R. 259, (App. 003).
ARGUMENT

l. The Circuit Court did not error in granting partial summary judgment finding
that Hurst breached his fiduciary duty to SAR.

This Court reviews a circuit court’s entry of summary judgment under the de novo
standard of review. Estate of Stoebner v. Huether 2019 SD 58 at § 16. This Court’s
“task on appeal is to determine only whether a genuine issue of material fact exists and
whether the law was correctly applied.” Id. Unsupported conclusions and speculative
statements do not raise a genuine issue of fact. 1d. Whether a fiduciary relationship
exists and the scope of the duty are questions of law, while breach of that duty is a
question of fact. Id at § 17. This Court will affirm the circuit court’s ruling granting a
motion for summary judgment if any basis exists to support the ruling. Id. When
challenging a summary judgment, the nonmoving party "must substantiate his allegations
with 'sufficient probative evidence [that] would permit a finding in [his] favor on more
than mere speculation, conjecture, or fantasy.” Himrich v. Carpenter, 1997 SD 116, 18
(citations omitted).

Directors of a corporation occupy a fiduciary position in respect to the corporation
and its shareholders, and are required to exercise the utmost good faith in all transactions
touching a director’s duty.” Case v. Murdock, 488 N.W.2d 885, 890 (SD 1992). This
Court has held that if the power to self-deal is not specifically articulated in the governing
document, or any writing, the power to do so does not exist. Wyman v. Bruckner, 908
N.W.2d 170, 176 (S.D. 2018). In Estate of Stoebner v. Huether, 2019 SD 58, 935
N.W.2d 262 (2019), this Court, again, addressed the issue of “oral” or verbal authority in
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cases of breach of fiduciary duty and self-dealing. This Court affirmed its bright line rule
for fiduciaries in regard to self-dealing stating:

Because fiduciaries must strictly avoid any acts of self-dealing, the authority to
self-deal exists only if the power of attorney provides "clear and unmistakable
language" specifically authorizing acts of self-dealing. 1d. § 14, 721 N.W.2d at
435. “Self-dealing occurs when an agent pits their personal interests against their
obligations to the principal.” Wyman, 2018 S.D. 17, { 23, 908 N.W.2d at

177. Self-dealing is precluded "even when the language of a power of attorney
might logically entail the ability to self-deal™ if there is no explicit provision
allowing it. Id. § 19.

Here, there is simply no “clear and unmistakable" language in the document
allowing Huether to self-deal or personally benefit from his fiduciary role by
selling Stoebener’s real property to himself. Id. { 21.

Huether attempts to generate an issue of fact regarding the circumstances of the
sale by producing written affidavits that do not actually generate issues of
material fact rebutting the language of the power of attorney. We have adopted a
bright-line rule that no oral extrinsic evidence may be introduced to raise a factual
issue as to whether an attorney-in-fact was authorized to self-deal under a power
of attorney. Bienash, 2006 S.D. 78, 127, 721 N.W.2d at 437. We have not
precluded the introduction of written evidence providing such authority, but a
written document must clearly articulate that the fiduciary is authorized to engage
in self-dealing. See id. 1 25, 721 N.W.2d at 437. We have also stated that
affidavits are insufficient written evidence because they are "merely oral evidence
reduced to writing." Studt v. Black Hills Fed. Credit Union, 2015 S.D. 33, 1 14,
864 N.W.2d 513, 517. No written evidence has been introduced that clearly
articulates that Stoebner authorized this act of self-dealing. Regardless of
Huether's intentions and even if Stoebner approved of the transaction, there is no
admissible written evidence supporting Huether’s ability to self deal. 1d. § 23.

It is undisputed that Hurst was a Director of SAR. (App. 128 at { 3). Itis also
undisputed that Hurst was self-dealing. (See App. 151 and149-150 [for calves], App.
152 [July, 2014 pickup purchase], App. 153 [fence posts], App. 154-155 [October, 2015
pickup purchase]). The instances of Hurst’s self-dealing were set out above, as well as in
SAR’s Statement of Undisputed Material Fact and Brief In Support of Partial Summary
Judgment. R. 73, 56. Hurst testified in his deposition that each of the identified

transactions benefited Hurst and not SAR. Id. The Circuit Court noted “Travis [Hurst]
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has no specific evidence, beyond his assertion that Dee orally consented to his self-
dealing, that she authorized the specific transfers of SAR assets that he made to himself
during her lifetime.” Order, R. 260, (App. 002).

The only evidence offered by Hurst to rebut SAR’s Motion for Partial Summary
Judgment was that Hurst breached his fiduciary duty to SAR by converting corporate
assets to his own was Hurst’s own self-serving unsupported Affidavit where Hurst claims
that Dee Smith orally blessed each of his actions. Hurst did not produce any corporate
minutes acknowledging or memorializing that Hurst was authorized to complete any of
the transactions for his benefit. (App. 101 at § 25). The By-Laws do not authorize self-
dealing by directors. (App. 002). Hurst could not produce a single check signed by Dee
paying for the identified items that were purchased to benefit Hurst to demonstrate that
Dee knew of, and blessed, the actions. All of the checks were signed by Hurst. Hurst did
not produce affidavits or testimony from any other witness to substantiate his claim that
he was authorized to self-deal for any one of the identified transactions. The record is
void of any written document that authorized Hurst’s conversion of SAR assets or funds
for his personal benefit. Likewise, the record is void of any written document that
demonstrates that Dee approved of Hurst’s actions.

When challenging a summary judgment, the nonmoving party "must substantiate his
allegations with 'sufficient probative evidence [that] would permit a finding in [his] favor
on more than mere speculation, conjecture, or fantasy.™ Himrich v. Carpenter, 1997 SD
116, 18 (citations omitted). Notwithstanding this Court’s bright line rule (discussed
below) prohibiting the introduction of extrinsic oral evidence to create a question of fact

as to authorization to self-deal, the record as it was presented to the Circuit Court and



now to this Court, is void of “any probative evidence that would permit a finding in favor
of Hurst on something other than speculation, conjecture, or fantasy.” The absence of
evidence was not lost on the Circuit Court as it inquired of Hurst at hearing if there were
other examples of similar transactions from earlier time periods that could be reviewed
by the court asked,

THE COURT: Just one more. You say in your undisputed facts that

Travis was on the SAR checking account since 2000. Assuming that's

relevant -- maybe it is, maybe it isn't -- is there any evidence that he made

transfers between 2000 and 2013 or whatever year that was that we're

talking about that were similar in nature to buying himself or his child a

vehicle or buying fence posts that were clearly not for the benefit of the

corporation, but him individually?

MR. NAASZ: As | sit here today, Your Honor, I've not brought any of
that evidence forward. | honestly can't say one way or the other, frankly.

HT 27:11-22, (App. 031).

To the extent there was evidence that would support Hurst’s allegations, it was his
obligation to bring that forward to the Circuit Court in opposition to SAR’s Motion for
Partial Summary Judgment. Hurst did not do that. Hurst simply wants to be able to
move forward so he can present unsubstantiated hearsay from a deceased woman that she
orally said it was alright to self-deal corporate assets to purchase tens of thousands of
dollars of personal items and to gift himself hundreds of thousands of dollars of corporate
livestock. There is simply no legal authority that would allow Hurst to do so.

This Court has stated, “[b]ecause fiduciaries must strictly avoid any acts of self-
dealing, the authority to self-deal exists only if the power of attorney provides ‘clear and
unmistakable language’ specifically authorizing acts of self-dealing.” Stoebner v.
Huether, 2019 S.D. 58, 935 N.W.2d 262 Id. | 19 (citations omitted). Self-dealing is

precluded "even when the language of a power of attorney might logically entail the



ability to self-deal™ if there is no explicit provision allowing it. Id. As such, this Court
has adopted a “bright line rule” that was reiterated in Stoebner wherein this Court stated
“[w]e have adopted a bright line rule that no oral extrinsic evidence may be introduced to
raise a factual issue as to whether an attorney in fact was authorized to self deal under a
power of attorney.” Stoebner at { 23.

This Court has also ruled that, “[d]irectors of a corporation occupy a fiduciary
position in respect to the corporation and its shareholders, and are required to exercise the
utmost good faith in all transactions touching the director’s duty.” Case v. Murdock 488
N.W.2d 885, 889 (S.D. 1992). Despite the fact that both corporate directors and
attorneys-in-fact are fiduciaries, Hurst wants this Court to treat them differently.

Hurst spends considerable amounts time in his Appellant’s Brief attempting to
distinguish the long line of cases where this Court has steadfastly held that “[i]n order for
self-dealing to be authorized, the instrument creating the fiduciary duty must provide
‘clear and unmistakable language’ authorizing self-dealing acts.” Bienash v. Moller
2006 S.D. 78, 113, 721 N.W.2d 431, 435. Hurst argues that this requirement can only
apply to a written power of attorney saying, “the bright-line rule can have no application
where there is no written document to ‘strictly construe.”” (Appellant’s Brief p. 13-14).
What Hurst’s argument ignores is the fact that a corporation only is given life by the
Secretary of State by the filing of written documents including articles of incorporation
and corporate by-laws and that but for those writings a director has no authority to act on
behalf of a corporation. As noted by the Circuit Court, there is no evidence in the record
in this case that the by-laws or any corporate document authorized conversion or self-

dealing. Order. R.260, (App. 002).
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Next, under Hurst’s argument, only fiduciaries created by a power of attorney would
be required to have a writing that provides ‘clear and unmistakable language’ authorizing
self-dealing. Under Hurst’s scenario, any lawyer, banker, trustee, investment broker, or
corporate director could potentially avoid liability of self-dealing by simply claiming that
they had been orally authorized to make a gift to themselves as Hurst is here. Such a rule
would open a pandora’s box of excuses in self-dealing and/or conversion cases that could
never be closed. Hurst’s rule would make it nearly impossible for any self-dealing
transaction to be challenged after the death of a party. Parties contesting the transaction
would be forced into the position of challenging the word (i.e. “oral authorization™) of
dead man/woman who is not available to be examined under oath. Conversely, if all
fiduciaries are treated equally, then all that is required is a writing authorizing the self-
dealing. Such a requirement would only take minutes for the parties to accomplish, and
if both parties are on the same page with the self-dealing then there is no need for the
writing to be burdensome on the parties.

For instance, in this case, Dee’s assent to any of the challenged transactions could
have been accomplished as easily as having her sign a piece of paper stating that she was
directing, or had authorized, Hurst to purchase a pickup for himself or his son with
corporate funds, or that she authorized Hurst to brand SAR calves with his personal
brand. Even something as simple as Dee signing the check for the transaction or
directing the wire transfer of money for the transaction would provide some evidence that
Hurst had been given the authority to self-deal. It is important to keep in mind that the
transactions that SAR challenged, and which the circuit court granted summary

judgment, there is no evidence in the record, written or otherwise, to establish that Dee
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authorized them. All the checks for purchases were signed by Travis and not Dee despite
the fact that Dee was still signing checks for other purchases during these times. No
evidence of a bill of sale or transfer documents were produced, nor do any exist, for the
branding of new born calves from corporate cows with Hurst’s personal cattle brand.

Hurst’s attempt to create different evidentiary rules for fiduciaries also ignores the
fact that this Court has repeatedly referenced the same “utmost good faith” standard when
referring to a fiduciary, whether it be an attorney in fact, a corporate director, or a trustee.
For instance, in Hein v. Zoss, 2016 S.D. 73, a case involving an attorney in fact, this
Court stated, “[i]n South Dakota, as a matter of law, a fiduciary relationship exists
whenever a power of attorney is created.” Id. at 4 28. “A fiduciary must act with the
utmost good faith and avoid any act of self-dealing that places [his] personal interest in
conflict with [his] obligations to the beneficiaries.” Id. In In re Estate of Stevenson,
2000 SD 24, a case involving a trustee this Court stated, “[a] trustee’s first duty as a
fiduciary is to act ... wholly for the benefit of the trust.” Id. at { 9 (citations omitted).
“Thus, a fiduciary must act with utmost good faith and avoid any act of self-dealing that
places her personal interest in conflict with her obligations to the beneficiaries.” Id.
(citations omitted). And in a corporate setting, this Court has said, “[t]he fiduciary duty
that majority shareholders owe to minority shareholders in a closely held corporation ‘is
characterized by a high degree of diligence and due care, as well as the exercise of utmost
good faith and fair dealing.” Shultz v. Scandrett, 2015 SD 52, at { 16 (citations omitted).
Likewise, when you look up fiduciary duty in Black Law Dictionary it has one definition.
It does not say “But see” fiduciary duty of an attorney or “But see” fiduciary duty of a

lawyer or “But see” fiduciary duty of an attorney-in-fact, or “But see” fiduciary duty of a
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corporate director. Given that this Court has placed the same duty of “the exercise of the
utmost good faith and fair dealing” on fiduciaries of various types in caselaw, it is
certainly logical that the same evidentiary rules apply when there has been an allegation
of breach of that fiduciary-duty by self-dealing or gifting. This Court has never
differentiated between fiduciaries and their duty not to self-deal and it should not start
now. It is logical that the “bright line rule” that this Court has established not allowing
the use of oral extrinsic evidence to create an issue of fact as to the ability to self-deal
would apply to all fiduciaries as it was applied in Stoebner and the long line of cases
before it.

SAR also disagrees with Hurst’s claim that the applicable standard of care for a
director self-dealing is one of good faith and fairness to the corporation. See Hurst’s
Brief, p. 14-20. Hurst argues that SDCL § 47-1A-861.1 modifies a director’s duty of
loyalty. Id. at 14. Hurst does not cite any South Dakota case in support of this
proposition, but rather a Delaware Supreme Court case titled Schock v. Nash, 732 A.2d
217,225 (Del. 1999). Hurst argues that “[a]s noted by the Delaware Supreme Court,
statutes such as SDCL 47-1A-861.1 effectively modify the duty of loyalty.” 1d. Thisisa
completely inaccurate statement of the case. What the Delaware Supreme Court actually
stated was ““[a]lthough Delaware corporate law permits the waiver of liability for breach
of the common law duty of care that directors owe to a corporation and its stockholders
by including clear and unambiguous provision in the certificate of incorporation, it does
not allow for a waiver of the directors duty of loyalty.” Schock at 18, fn 21. (Emphasis
added, Citations omitted). Hurst cannot point to any language in SAR’s certificate of

incorporation that waives the liability of directors for breaching their duty of care and has
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not directed this Court to any South Dakota statute or case law that provides for same.
Hurst’s argument is without merit. Additionally, as noted above, the law of the case in
Schock is actually contrary to what Hurst alleges, and clearly states that the duty of
loyalty cannot be waived.

What Hurst is trying to do is use SDCL § 47-1A-861.1 as a gateway to allow him
to make any possible argument he may want as an excuse to justify his self-dealing by
emphasizing the final section of the statute indicates that “the [conflicting interest]
transaction, judged according to the circumstances at the time of commitment, is
established to have been fair to the corporation.” Hurst argues to this Court that “[t]he
Circuit Court’s ruling that ‘any circumstantial extrinsic evidence [Travis] might offer in
support of his clam that Dee expressly approved his self-dealing is not admissible,”” cannot
be reconciled with the relevant statutory standard to be used at trial. The Order excludes
‘the circumstances at the time of commitment’ and requires the jury to turn a blind eye to
the ‘fairness’ of the transactions.” See Hurst Brief, p. 14. Actually, it is Hurst’s argument
that turns a blind eye to the fact that every case involving fiduciaries is judged “according
to the circumstance at the time of commitment.” Stoebner was not decided in a vacuum
nor with blinders on to the facts of the case. This Court went to great lengths in Stoebner,
and each attorney-in-fact case involving self-dealing before that, setting out the facts of
each particular case and the circumstances at the time of the making of the attorney-in-fact
and at the time of the self-dealing.

What this Court has repeatedly said is that “no oral extrinsic evidence may be
introduced to raise a factual issue as to whether an attorney-in-fact [fiduciary] was

authorized to self deal...” Stoebner at { 23. But that is exactly what Hurst wants this Court
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to allow. Here, the Circuit Court analyzed the facts presented to it at summary judgment
and noted that “Travis [Hurst] has no specific evidence, beyond his assertion that Dee
orally consented to his self-dealing, that she authorized the specific transfers of SAR assets
that he made to himself during her lifetime.” (App. 002). Finding that there was no
evidence other than Hurst’s oral assertions, the Circuit Court granted summary judgment.

The remaining legal and statutory authority cited by Hurst is also not analogous to the
facts of this case nor controlling. First, it should be noted that the only statute argued to
the circuit Court in opposition to summary judgment was SDCL 8§ 47-1A-861.1. (App.
60-61). Even then, Hurst only spent two paragraphs arguing that statute to the Circuit
Court where he now spends countless pages arguing it and other statutes as reasons to
overturn the Circuit Court’s partial summary judgment. This Court should not even
consider the remainder of Hurst’s statutory arguments set out in his Brief because they
were raised for the first time on appeal. This Court has consistently held that “[it] may
not review theories argued for the first time on appeal. This is true even on appeal from
summary judgment.” Wyman v. Buckner, 2018 SD 17, 1 16 (citing Liebig v. Kirchoff,
2014 S.D. 53, 1 35, 851 N.W.2d 743, 751 and NattyMac Capital LLC v. Pesek, 2010 S.D.
51, 119, 784 N.W.2d 156, 161.)

Similarly, the case of Schurr v. Weaver is not supportive or authoritative on the issues
before this court. Schurr v. Weaver, 53 N.W.2d 290, 293 (S.D. 1952) was a case
involving the Plaintiff (Schurr), who was a director of a rural electrical association
(“REA”), who enticed Weaver with whom Schurr had a labor and crop share agreement
for land Schurr owned to enter into a side contract for labor with REA for the moving of

carloads of electric poles. Id. Plaintiff told Defendant that he could not enter into the
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contract directly with REA because he was a director of the same. Later, a dispute arose
between Plaintiff and Defendant over both the labor and crop share contract and the
division of proceeds from the REA contract. While this Court did reiterate that plaintiff,
as a director, was a fiduciary, and “required to exercise the utmost good faith in all
transactions touching his duties thereto,” the holding of the court was that the contract
with the REA was a “surreptitious dealing” between the parties and that the defendant
would not be permitted to recover in the commission of a breach of duty because
contracts contrary to public policy are unlawful and no right of action can be founded
thereon. Id at 292. None of the cases cited by Hurst involve a director of a corporation
self-dealing by gifting corporate property to themselves or their families.

Finally, throughout his Brief, Hurst states “Travis [Hurst] has presented facts
demonstrating that Dee Smith instructed Travis to engage in the transactions that are
being challenged.” Hurst cites to the Clerk’s Record page R.146 and Hurst Appendix
page 74, 1 26 for support of this statement. See Hurst Brief at p. 15. However, when you
dig deeper into the actual facts he cites, you see that the documents referenced as “facts”
is Hurst’s Affidavit (paragraph 26) that refers to Hurst’s Answers to Interrogatories No.
14 and 19. These facts are nothing more than Hurst’s unsubstantiated claims that Dee
directed his actions.

Interrogatory No. 14: Describe in detail each instance or transaction
wherein you personally or otherwise financially benefited from your

purported director position of Smith Angus Ranch Inc. or from Smith
Angus Ranch Inc. generally.

ANSWER NO. 14: Julie and | had a long-standing relationship with Dee
Smith and Smith Angus Ranch, Inc. We provided the labor for the ranch
in exchange for various forms of remuneration. This relationship and
exchange of services and assets was long-standing and unchanged from
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when it began. This relationship was not based on my status as a director
of Smith Angus Ranch, Inc.

Interrogatory No. 19: Describe in detail each transaction you were
involved in with Smith Angus Ranch Inc. wherein you personally acquired
a financial interest or benefit to include vehicles, hay, groceries, livestock,
lawn mower, or any type of monetary funds.

ANSWER NO. 19: Objection; vague and ambiguous. Subject to this
objection and without waiving the same: Anything my family or I received
from Smith Agnus Ranch was authorized and directed by Dee Smith. Any
transaction involving Smith Angus Ranch assets being transferred to me or
members of my family directly benefitted our family ranching operation.
(App. 100).

So, to suggest that Hurst has presented facts demonstrating Dee instructed him to self-

deal is inaccurate. The only thing Hurst has relied upon in defense of the Motion for

Partial Summary Judgment has been his own testimony reduced to writing. This is

exactly the type of scenario this Court stated is unacceptable in Stoebner wherein this

Court stated, “[w]e have also stated that affidavits are insufficient written evidence

because they are "merely oral evidence reduced to writing." Id. § 23 (Citing Studt v.
Black Hills Federal Credit Union, 2015 SD 33,  14).

CONCLUSION

The Circuit Court’s Order granting partial summary judgment must be upheld.
There are no material facts in dispute. Hurst was a director of SAR. Hurst admittedly
self-delt by purchasing personal vehicles and supplies with SAR funds. Hurst admittedly
branded SAR calves with his personal brand. Hurst admitted that none of these
transactions benefitted SAR. No evidence was provided to the Circuit Court that Dee
Smith knew of, directed, or blessed any of these transactions, other that Hurst’s own

testimony. This Court should not set separate standards for fiduciaries as Hurst is asking
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the Court to do. Hurst’s self-serving Affidavit should not provide a basis to create a
question of fact when this Court’s long standing, “bright line rule,” has been that no oral
extrinsic evidence may be introduced to raise a factual issue if self-dealing was
authorized.

SAR respectfully requests this Court affirm the Circuit Court’s Order Granting
Partial Summary Judgment.

REQUEST FOR ORAL ARGUMENT

SAR hereby requests oral argument.
Dated this 4™ day of January, 2021.

CLAYBORNE, LOOS & SABERS, LLP

/sl Michael K. Sabers
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TRAVIS B. JONES

Attorneys for the Appellee/Plaintiff
2834 Jackson Blvd., Suite 201
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(605) 721-1517
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'STATE OF SOUTH DAKOTA ) IN CIRCUIT COURT

)

COUNTY OF HARDING ) FOURTH JUDICIAL CIRCUIT
SMITH ANGUS RANCH, INC. (SAR), 31CIV18-18

Plaintiff,
VS,
TRAVIS HURST, as an alleged ORDER GRANTING PARTIAL
Director of SAR, and as an individual, SUMMARY JUDGMENT

Defendant and

Third-Party Plaintiff,
Vs,

CRAIG SMITH AND LANCE SMITH,
Third-Party Defendants.

Plaintiff Smith Angus Ranch, Inc. (hereafter SAR), a South Dakota corporation, has
moved for partial summary judgment regarding some of its claims against Defendant Travis
Hurst (hereafter Travis). For reasons that follow, the motion is granted in part.

Calvin and Dee Smith owned a cattle ranch in Harding County. Smiths owned the
ranch land in their own names. They also operated a corporation, SAR, which owned
certain personal property, including livestock and equipment used in the ranch’s operation.
After Calvin died in 2008, Dee became the sole owner of the land and the sole shareholder
of the corporation. The Smiths had 3 children, Lance Smith, Craig Smith, and Julie Hurst,
Julie Hurst is married to Defendant Travis Hurst. The Hursts participated significantly in
the operation of the Smith ranch, both before and after Calvin’s demise,

In 2013, while Dee dealt with a serious health condition that required regular
absences from the ranch, Travis became a Director and officer of SAR. This was apparently
to enable him to authorize dealings with SAR cattle. He also received authority at some
point prior to 2013 to write checks on the SAR checking account. In addition to entrusting
Travis with much of her ranch and financial affairs, Dee gave things, such as pickups
formerly titled to SAR, to the Hursts, Travis also maintains that she allowed him to brand
all of the 2015 calf crop with the Hurst’s brand, half as a gift from SAR and half as payment

Filed on: 08/11/2020 Harding County, South Dakota 31CIV18-000018

APP. 001



for pasturing SAR livestock, given Hursts® acquisition the land pursuant to the contract for
deed. Travis also purchased things with SAR funds, including vehicles and fence posts, for
his personal use. He concedes that the things he bought for himself with SAR fumds were
not for the benefit of the corporation. There is no evidence in the record as to what, if any,
compensation Travis received from SAR, in-kind or monetary. In 2015 Dee sold the ranch
land, which she then owned individually, to the Hursts on a contract for deed, at a price that
was potentially far below its market value.

Dee died in October 2015. Her will named Lance and Craig as co-personal
representatives of her estate, a role which they undertook. The will left SAR and its assets
entirely to Lance and Craig, and forgave the amounts due to her from Hursts on the
putchase of her ranch land, essentially bequeathing it to them. Her will explicitly
acknowledged the angst that might arise between her children because of hef testamentary
disposition.

In their capacity as the new owners of SAR, Lance and Craig brought this action
against Travis, alleging that Travis committed acts with SAR assets, and at least one
significant prospective asset (the ranch land), which were inappropriate and actionable, One
of those claims is that Travis committed self-dealing, by using corporate funds to purchase
various things for himself (examples noted above).

SAR’s bylaws are not part of the record, but it appears undisputed that they do not
explicitly authorize self-dealing by officers or directors. Travis has no specific evidence,
beyond his assertion that Dee orally consented to his self-dealing, that she authorized the
specific transfers of SAR assets that he made to himself during her lifetime.

In the context of a power of attorney, the South Dakota Supreme Court has adopted a
bright-line rule that no oral extrinsic evidence may be used to prove that an attorney-in-fact
has authority to self deal. Stoebner v. Huether, 2019 SD 58. The Court went even farther,
saying that “a written document must clearly articulate that the fiduciary is authorized to
engage in self-dealing.” Given the fiduciary relationship between an officer / director of a
corporation and its shareholder(s), and the similarity between responsibilities in the two
situations, SAR urges the Court to anticipate that, if called upon to rule, the South Dakota
Supreme Court would extend application of that policy to officer/shareholder cases.

Filed on: 08/11/2020 Harding County, South Dakota 31CIV18-000018
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As indicated above, there may be evidence tending to support Travis’s contention
that Dee not only approved of, but directed Travis to convert assets of SAR to his personal
use, SAR urges that such evidence — even if it means Dee’s actual intent is subverted —
must not be considered in the absence of explicit written authorization for Travis to self-deal
from the corporation.

. SAR may have been loosely operated as a closely-held family corporation, but
nonetheless it was a separate legal entity that at some point the Smiths chose to use for the
operation of their ranching business, The authority cited by Travis in support of a ‘good
faith’ standard, versus the bright-line rule of written authorization to self-deal, arises from
cases that do not involve self-dealing by officers or directots. Schurr v. Weaver, 74 SD 378,
a case which had no advocacy from a corporate party, involved a corporate officer who
entered into a contract with his corporation via the use of a strawman. It discussed the
corporate officer’s duty to exercise good faith and make full and frank disclosure of his
dealings with the corporation, and to get corporate permission to deal indirectly with it.

Case v. Murdock, 488 N.W.2d 885 (SD 1992) involved officer/directors’ buying the right to
purchase a building out from under a corporation that had been negotiating with the seller,
then trying to use the purchase agreement to increase their leverage in the corporation to the .
disadvantage of other shareholders. While the Court in Case discussed the requirement that
officers and directors exercise good faith in all transactions related to their duties; it did not
-address allegations of taking corporate assets for personal gain, i.e. self-dealing. Again,
Schultz v. Scandrett, 2015 SD 52, did not involve self-dealing by undocumented transfers of
corporate property to individual officers/directors, but a dispute between shareholder /
officers alleging that some of them had used their position to get the corporation to pay

them excessively.

Clearly, as an officer and director of SAR, Travis acted as a fiduciary to it. He had
no written authority to convert SAR’s assets for his personal gain, and any circumstantial /
extrinsic evidence he might offer in support of his claim that Dee expressly approved his
self-dealing is not admissible. SAR incurred damages, in the amount of his direct diversion
of SAR funds/assets to himself, and those damages (in an amount to be determined later)
were caused by his unauthorized self-dealing.

Based on the foregoing, it is hereby

Filed on:08/11/2020 Harding County, South Dakota 31CIV18-000018
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ORDERED that SAR’s motion for partial summary judgment is granted insofar as it
seeks a declaration that Travis Hurst’s conveyance of SAR funds/assets to himself violated
his duties as a director/officer of SAR. Beyond that, no opinion is expressed or decision
rendered on the propriety of Dee’s transfer of personal or corporate assets to Travis.

Dated this day of

Attest:
Teigen, Karen

Clerk/Deputy

Filed on: 08/11/2020 Harding

, 20

EPORIV,

BY THE COURT:

Signed: 891/2020 9:45:01 AM

[ M
Gordon P), Swanson

Circuit Court Judge

County, South Dakota 31CIV18-000018
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STATE OF SOUTH DAKOTA ) IN CIRCUIT COURT

COUNTY OF HARDING ) FOURTH JUDICIAL CIRCUIT

SMITH ANGUS RANCH, INC. (SAR)
Plaintiff,
vs.

TRAVIS HURST, as an alleged

DIRECTOR OF SAR, and as an

individual, Motion Hearing

Defendant and CIV File No. 18-18

Third-Party Plaintiff,
Vs,
CRAIG SMITH and LANCE SMITH,

Third-Party Defendants.

N Nt Nt St St st st st Vit Vit st st st st i it st gt s st

BEFORE: THE HONORABLE GORDON D. SWANSON
Circuit Court Judge
Sturgis, South Dakota
August 6, 2020, at 9:00 a.m.

APPEARANCES :

For the Plaintiff MR. MICHAEL K. SABERS

and Third-Party Attorney at Law

Defendants: 2834 Jackson Blvd., Suite 201
Rapid City, SD 57709

For the Defendant MR. MATTHEW E. NAASZ

and Third-Party Attorney at Law

Plaintiff: 506 Sixth Street

Rapid City, SD 57709
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(WHEREUPON, the following prbceedings were duly
had:)
THE COURT: All right. This is the time scheduled for
heafing in Harding County Case Number 31 CIV 18-18
involving Smith Angus Ranch versus Travis Hurst, and a
third party claim.has been filed against Craig Smith and
Lance Smith. Mr. Naasz appears on behalf of Travis Hurst.
MR. NAASZ: Yes, Your Honor.
THE COURT: And Mr. Sabers on behalf of Smith Angus Ranch,
Incorporation.
MR. SABERS: Thank you, Your Honor.
THE COURT: A motion for partial summary judgment has been
filed. I have reviewed it; the response and the reply as
well as at least some of the case law that was brought up
in connection with that motion. So, Mr. Sabers, it's your
motion. Go ahead.
MR. SABERS: Thank you, Your Honor. And it doesn't
surprise me that the Court has already been through this,
so T will try to just summarize the larger points. The
first point is this is an action brought on behalf of Smith
Angus Ranch, which is a corporation against a director.
And, you know, you always ask, we're here on summary
judgment, so what's the standard or what should the Court
be looking at to determine what is being asked to do here

today? And so the reason why we think this is
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appropriately before the Court —- and, again, this is in
our brief, but it says —— and the South Dakota Supreme
Court has said, what is kind of an infamous case of
Landstrom v. Shaver. It says, the existence of a fiduciary
duty and the scope of that duty are questions of law for
the trial Court. And in addition to questions of the law
being de novo reviewed, questions of law are to be decided
before trial so that a jury can be instructed, because you
have to instruct the jury on what the law is.

And so Smith Angus ranch has sought out a
determination as to the law on what we believe to be an
undisputed set of certain facts. So what are the cases ——
or what are the principles that we are asking the Court to
address? Not just the fiduciary duty, but the fiduciary
duty scope. Well, it's primarily found in, first,
Landstrom, but second, the Stoebner case.

Now, the Stoebner case —— and we have kind of a
fundamental disagreement about this. Is the Stoebner case
a case about fiduciary duties, or is it a case about powers
of attorney? And our position is that that case is about
fiduciary duties. If you read that case —— and the quote
that T would draw the attention of the Court to is, it
says, "because fiduciaries must strictly avoid any acts of
self-dealing." The authority to self-deal must exist in

writing.
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And it's my understanding that Mr. Hurst's position is
the fiduciary duty self-dealing rule either doesn't apply
to directors, or somehow the good faith that a director
must show to the corporation somehow is an exception to the
bright line rule.

Now, I think it's interesting in Stoebner, sometimes
it's interesting to look at the makeup of the Court. The
makeup of the Court -- the Stoebner case was written by
Chief Justice Gilbertson. It was written recently and
written by'the same Supreme Court that is now sitting in
Pierre. And, as the Court knows, bright line rules aren't
terribly common in the law. If you actually search, like,
all other areas of the law for just bright line rules and
that phraseoclogy, you're not gonna find them.

And so I think the fundamental decision that is before
this Court, and we believe is the scope of the fiduciary
duty, is does the bright line rule identified in Stoebner
apply to a fiduciary who acts as a director of a
corporation? And the reason why I think it's properly
before the Court is because if you look in Mr. Hurst's
brief, he does not dispute the fact that he was a
director -- that he was a director of a corporation. On
page 9 of his brief, it states, "Travis Hurst does not
dispute the fact that there is no writing authorizing his

transactions with Smith Angus Ranch." 2And so it's
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undisputed because they actually say it in their answer to
Interrogatory Number 25. Mr. Hurst says the authorizations
were all verbal. Well, verbal is another word for oral.
And the bright line rule adopted in Stoebner is, quote, "We
have adopted a bright line rule that no oral extrinsic
evidence may be introduced to raise a factual issue as to
self—-dealing." And so it takes this big case and it
focuses almost with, like, a laser focus on that one legal
issue which pertains to the scope of a fiduciary duty of a
director.

Now, I think by example, I think if the Court —— so
the Court either needs to decide, in our opinion, the
bright line rule applies or it doesn't. And with all due
respect to Mr. Hurst, we would respectfully submit that if
he wants to create an exception to a unanimous bright line
rule that the Supreme Court has announced as to fiduciaries
that maybe he should be the one to take that up to the
Supreme Court and argue for an exception. Because what we
also know is other fiduciaries have been held to this
bright line rule.

The South Dakota Supreme Court addressed the power
attorney authorizing the attorney-in-fact to make gifts to
any person. That is the Studt case — S-T-U-D-T -- 2015
S.D. 33. See there's no writing authorizing here. 1In

Studt, there actually was a writing, and the writing was
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pretty broad. It said "any person." But our South Dakota
Supreme Court said, oral extrinsic evidence is inadmissible
to raise a factual issue to prove the principles. And T
think it's important they say principle. They're not
saying power of attorney. A fiduciary is a principle. 2
factual issue to prove thé principle's intent. An
affidavit is merely oral evidence reduced to writing. And
they grant summary judgment in Studt. They say, listen,
when we're dealing with fiduciary duties we're not gonna
give you the a benefit of the doubt.

You then move into the Bienash v. Moller case. This
was a 2006 South Dakota Supreme Court decision. And this
case dealt with, again, the Court granting summary
judgment. It said the Court held as a matter of law that
the couple reached their fiduciary duty committed fraud
when they changed a POD —- or payment on death designation
—— to benefit themselves. That's another case where they
talk about a bright line rule.

So it's our position -- and one more example that may
be — if I'm an attorney and I'm representing an elderly
person who passes away, I'm a fiduciary duty. I'm the
principle. And I've got $5,000 left in my trust account
for pending matters that I was representing this elderly
woman on, and she passes away, and I go buy a pickup truck

for myself. I can only imagine trying to stand before our

APP. 010




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

South Dakota Supreme Court and say, she wanted me to.

Her —— I don't have anything in writing, but she told me,
or it was her oral intention, and I've signed an affidavit
saying she said -- her oral intention was to let me buy a
pickup truck. I can only imagine the response, especially
in light of the cases that they've already decided on the
issue of self-dealing.

THE COURT: Does it matter —- to your hypothetical -- if
the elderly client is your mom and she has given you all
kinds of other stuff throughout the years?

MR. SABERS: T believe it does not. And the reason it does
not is because it would almost -- because a fiduciary duty
i1s just different. It's the highest duty known to law.
Because my response to that would be how hard would it have
been for my mom to have put in writing, it's okay for
Michael to use thebmoney I have in his trust account to buy
a truck? 1It's a sentence, and she signs it, and then it's

a written authorization. Because what these cases evolve

into and what this case will absolutely evolve into if the

bright line rule doesn't apply is the self-serving single
affidavit of the director accused of self—dealingrtalking
about how many times Lance and Craig might have visited
their mother at the ranch. What if it was three times?
What if it was five times? Why does that matter?

Because the Supreme Court said the important part is
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if you look at the brief of Mr. Hurst on page 6, at the
bottom it says, a fact question to be determined by the
jury armed with all the evidence of the circumstances
surrounding transactions, including all evidence of Dee
Smith's intentions. Well, when you start to talk about
intentions, I think you need to go back to what the Supreme
Court has already said about, quote, intentions.

In Stoebner —- in the same quote that I quoted the
first part to the Court —— the Court said, "No written
evidénce has been introduced that clearly articulates that
Stoebner authorized this act of self-dealing.”" And then
they go a lot farther. Regardless of Huether's intentions,
and even if Stoebner approved of the transaction, there is
no admissible written evidence to support Heuther's ability
to self-deal. And so you compare tﬁeir brief where they
said you have to look at a dead woman's alleged intentions
from six years ago to excuse my self-dealing. I think it's
just powerful the Court went as far as saying regardless of
Heuther's intention. And even if she agreed, doesn't
matter. You've got to get it in writing.

And they talk about —- and this is in our brief too —
they talk about the purpose of it. So did you protect the
principle, or do you protect the person the principle is
bound to protect? And I think that's why they have gone as

far as they did to create a bright line rule, and to say
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that an affidavit is merely oral evidence reduced to
writing. And it's inadmissible to create an issue of fact.
And so this all comes back to the —- and, again, the
focused question that we're asking the Court to decide as a
matter of law: Does the bright line rule apply to a
fiduciary that is a director of a corporation?

THE COURT: And by bright line rule, you mean something
giving him explicit and direct'authority to do the precise
acts that he's doing?

MR. SABERS: Something in writing that —— I think the
terminology is for the explicit written authorization to
self-deal. Because what we know -— and the other reason I
why I think summary judgment is important, not as to the
amount of self-dealing -=— I think we made that clear in the
brief -— but as to the fact that self-dealing occurred.

And just a couple undisputed examples they've admitted.

Mr. Hurst, when you bought yourself a pickup, did that
benefit the corporation? Did that benefit anybody but you?
No, it did‘not. And so since you can't sign an affidavit
that now changes that, since that's the sworn testimony, my
first question for Mr. Hurst, if I call him on
cross—examination or adversely at trial, is: Mr. Hurst, do
you have anything in writing to justify it? They've
admitted in their brief there will never be anything in

writing.
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My second question will be: Mr. Hurst, when you
bought yourself that pickup with corporate funds, did that
benefit anyone but yourself? His answer will be the same
as it was in the deposition, no. And so then the question
will once again be before the Court: Do I apply the bright
line rule announced in Stoebner as to a director of a
corporation or don't I? And I think that's why I think
this is a unique and interesting case and that's why the
motion was brought. We obviocusly don't agree. 2And it's
been quite an issue as to whether that bright line rule
gets applied. And so I'm almost done talking.

THE COURT: No, that's fine.

MR. SABERS: And these are actually the interesting cases
you get because you get —-

THE COURT: Agreed.

MR. SABERS: -— you get to look at these issues. As I'm
reading the reply brief and reading their brief again last
night getting ready, I think the big picture that just kind
of struck me is theybwant to use —- they say, this isn't
about self-dealing, this is about a director's good faith.
Well, good faith applies to an attorney who's acting as a
fiduciary. It applies to a trustee who's acting as a
fiduciary, and it applies to a power of attorney that's
acting as a fiduciary. That standard is not unique to a

director. But they're trying to use it as a sword saying,
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no, wait a minute. The self-dealing bright line rule
doesn't apply to us because everything has to just be
viewed and we were exercising good faith. And so I think
it's also important to look at a director, you know,
they've got this —- it's a business. It's sometimes called
the business judgment rule.

And so I looked, and the case that I'm looking at is
it's called Antioch Litigation Trust; A-N-T-I-O-C-H. By
the way, the other thing I'll admit that I think really
puts the question before the Court on a legal issue is I
think the Court has said the self-dealing applies to all
fiduciaries. We're not gonna create exceptions because
they haven't so far. 2And if the Court created an
exception, I think it would be the first time an exception
has been made. So I will agree there isn't a case where
the director —- and since the bright line rule has been
enacted, I don't think there's a case where they let a
director out of -—- nope, we're not going to apply the
bright line rule to a director who's a fiduciary. &And so I
think it is kind of an issue of first impression for this
Court to look at.

But the Antioch case, which is 738 F.Supp.2d 758, and
the quote is from page 774. It kind of summarized kind of
what we're afguing about here. It said, quote, "Since the

business judgment rule was intended for directors who act
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reasonably, and not for the purpose of protection against
self-dealing, the rule does not apply to the conflicted
directors with respect to the transaction."

And then in Smith v. Wilbur, which is a bankruptcy
case, another Court said, quote, "The business -judgment
rule does not operate to protect self-dealing by directors
and officers or insulate from liability." There's a
Delaware case —— 823 F.Supp 448 and page 454. It says,
quote, "The business judgment rule presumes that in making
a business decision, actions have been on an informed basis
and in good faith." The rule was intended for those who
act reasonably, and it's not a protection against
self-dealing.

Another case In Re National Century Financial
Enterprises, 504 F.Supp.2d 287 at page 13. The business
judgment rule does not protect directors who engage in
self-dealing. Why does that make sense? That's not any
different than what South Dakota law has said. Fiduciaries
are held to a higher standard than everyone else. BAnd the
good faith standard that they're saying, well, Mr. Hurst,
the rule isn't strict liability, it's good faith. Well,
that's not really saying anything different than I want to
use good faith as a shield to protect myself against the
bright line rule against self-dealing.

And so I think it's an issue. I think it's an issue
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of law for the Court. I think it's a pretty narrow issue.
We're gonna have to decide it sooner or later, because
we're gonna have to instruct the jury sooner or later.

We are seeking the Court's guidance now because I
think it will also change discovery dramatically that's
still gonna happen before trial. And so we've put the
issue before the Court. So that's where we are on it. And
I appreciate you letting me kind of keep going. So thank
you, Your Honor.

THE COURT: 1I'm not putting my hand to my chin to look
impatient, but scholarly. So please don't feel rushed. I
have a few questions.

MR. SABERS: Yes.

THE COURT: Isn't there at least, arguably, some extrinsic
evidence written of Dee's intent to share her iargess with
Travis and Julie? Number one, she personally transfers the
pickups to that SAR property to Travis and Julie. Number
two, she transfers -— on her own —— the land to Travis and
Julie for what we'll call a bargained rate. Turned out to
be even better bargain than one would have anticipated.
But she does those two things individually. Aren't those
two acts, at least arquably, extrinsic written evidence of
her intent to allow him to self-deal from SAR?

MR. SABERS: I would say two things. Number one, the

transfers of the two pickups that we are talking about and
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relying upon in our brief are not those same pickups.

THE COURT: No, I know. I'm talking about the SAR. I'm
not talking about Travis buying pickups. I'm talking about
Dee going to the -- and I understand you objected as
irrelevant to their statement about Dee transferring those
two titles from SAR to —— or whatever pickup titles. I
don't know how many there were. So I'm not talking about
the transfers to Travis, I'm talking Dee's personal action
of moving those SAR pickups to the Hursts and then moving
her land to the Hursts knowing full well that she could
have given it to SAR at the time.

MR. SABERS: As to the pickups, if it was the —— Dee was
shareholder. She owned the corporation. If it was Dee,
the shareholder, and she did it, there could be a question.
But as to the two transactions where we're asking for the
application of the bright line rule —- in other words, as
to those two transactions, there is no question that that
was self-dealing and there's no extrinsic evidence. I
don't believe that that —- even if you look at —-- like, one
of those cases is a power of attorney case, and it says any
person and it gives wide ranging discretion of power of
attorney. And the Court says no, no, it has to say --
literally —— has to say you can self-deal.

THE COURT: Your bright line rule.

MR. SABERS: Yeah.
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THE COURT: And it has to say you can self-deal in this
instance.

MR. SABERS: Yeah.

THE COURT: My letting you self-deal with A, B, and C has
nothing to do with your authority to self-deal with Dee.
MR. SABERS: Correct.

THE COURT: That's what you're saying?

MR. SABERS: I think that's what the Court said. Because
they —— I mean, they admitted that they have cranked up the
standard, and I think they've done it, because they say
number one, the nature of the relationship. We have a
principle and it's the highest duty. And they also they
say —— and because the opportunities are there, because
it's a relationship of trust, the opportunities_are there
for somebody to self-deal. So if you're gonna do it, you
éhould go to your principle and say, hey, will you write
something out that says yes, you can use corporate funds to
go buy yourself a pickup? That's not a difficult thing.
And that's kind of what the Court talks about.

It's not hard to put this in writing, but if you
don't, we're gonna hold you to it. 2And I know you're gonna
complain and I know you're gonna wanna talk about
somebody's intention and all these other things, but those
are simply oral statements. They use the word explicit

commonly. So, yeah, that's my position.
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THE COURT: Okay.

MR. SABERS: As to the land, I think it's -— and that's
something I'm glad you brought up, because I think there is
a different -- okay, we have a self-dealing account and |
you've got usurpation of corporate opportunity.

THE COURT: Right.

MR. SABERS: I think they're different. 2And I think
they're différent because they're a different standard.
Now, I think Mr. Hurst's testimony is also undisputed that
that was a corporate opportunity and that he took advantage
of it. And I don't think there's anything in writing, but
I can tell you that I think the self-dealing law is
absolutely black and white. I'm not saying I don't think
we also get summary judgment as to usurpation of corporate
opportunity, but maybe that's a closer issue. I think
self-dealing is just —- it's -- I just think the Supreme
Court means business.

THE COURT: So you're saying a jury shouldn't have an
opportunity to hear Travis testify, "I beiieve that I had
the authority to engage in these transactions,"” and let the
jury decide whether to believe him or not, assuming that
we're gonna bar any evidence of Dee's statements to Travis
that these transactions were okay?

MR. SABERS: 1T believe as to the identified events in the

brief, I believe that's the question for the Court as a

APP. 020




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

17

matter of law. Because 1if you apply the bright line rule,
the Court said —— I mean, that's really what the Court has
put to the trial Courts. And they stated, quote, "We have
adopted a bright line rule that no orai extrinsic evidence
can be entered." He can't say well, you know, we were
sitting at the kitchen and she wanted me to have a pickup.
I don't believe you can say that as to the pickup he bought
for himself with éorporate funds.

THE COURT: But can't he say I believed that I had the
authority to —- he gets around that ruling about her words
to him not being admissible by saying, I believed that I
had the authority to do that.

MR. SABERS: I don't believe that his beliefs matter one
bit. And I don't think the Supreme Court thought those
beliefs mattered éither, otherwise they would have let

Mr. Stoebner out of his duty, they would allow Mr. Studt
out of his duty, they would have let Mr. Moller out of his
duty. All of these are summary judgments on fiduciary
duty.

I know that summary judgment isn't granted often. But
the Supreme Court, the last three cases on this issue, they
have affirmed summary judgment because there was nothing in
writing to authorize self-dealing after fiduciary. I hope
I answered the Court's question.

THE COURT: Does the scope of duty owed by a corporate
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officer to the shareholders differ depending on what type
of corporation it is? Whether it's a closely held family
corporation that passed from Dad to Mom and then is gonna
pass in some fashion to kids versus arm's length people
like the folks in Deadwood who fought over the Hickock
hotel. Does the nature of the corporation or the
relationships-between the director, that allegedly
malfeasing director, and the owner, does that matter to the
analysis?

MR. SABERS: As to the specific issue before the Court,
which is self-dealing and the bright line rule, I would say
no. As to other managerial duties, they've talked about
it, but the issue before the Court is self-dealing and
corporate usurpation. As to self-dealing, I would say I
haven't read anything with it that would change it.

THE COURT: Sé Dee's intent -- her subjective intent is
irrelevant to what we're talking about. And if you
prevéil, her specific desires may be subverted. And I
understand that that may be hard facts make difficult law.
But that's what I hear you saying.

MR. SABERS: I am reciting to this Court the Supreme Court,
regardless of Heuther's intention and even if it was
approved -- the Supreme Court said —- even if they
approved, we don't care. You've got to have a writing.

So, yes, I think that's the law. I do. I think that's why

APP. 022




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

19

they call it a bright line rule.

THE COURT: All right. Thank you.

MR. SABERS: You're welcome. Thank you, Your Honor. And
thank you.

THE COURT: Yep. Mr. Naasz?

MR. NAASZ: Thank you, Your Honor. I think Mr. Sabers
correctly identified the issue that the Court is being
asked to address. I think the fundamental distinction is
the lack of application of Stoebner and the related cases
regarding the scope of fiduciary duties under powers of
attorney to this case to this closely held family
corporation in which Travis Hurst was named as a director
in order to exercise documents at the Belle Fourche sale
barn.

Now that that's done, plaintiff seeks to impose strict
liability on any actions taken by the corporation that
benefitted Mr. Hurst personally after that time. That's
simply not the law. There's no strict liability. As we
said in our brief numerous time, the issue is one for the
jury and it's one of good faith. Because at the end of the
day, the sole shareholders and president and other
director, Dee Smith, Travis' mother-in-law who Travis has
ranched with for decades, her intent does matter, and the
jury should be allowed to hear all circumstances relevant

to her intent, relevant to what she wanted to do with her
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property, because she's the sole shareholder. That's
important to the determination at the end of the day as to
whether or not Travis Hurst breached any duty. And it's
not a strict liability standard. Not simply because Travis
was listed as a director can he no longer benefit from the
corporation. You go back to the Schurr case that we cited
in our brief, as cited in Case v. Murdock, which the Court
just discussed regarding the Hickock property.

Well, a director is not prohibited from dealing with
his corporation. It doesn't say anything about writing
authorizing the dealing with the corporation. It just says
the director is not prohibited from dealing with the
corporation. That decision was affirmed in Case v. Murdock
1992, addressed again in 1995. You look the at the statute
we cited in our brief, I believe it's 37-180-63-1.1.

It's a fair and standard at the end of the day. No
director can be held liable for a self-dealing transaction
if it was fair to the corporation. Here the Court very
clearly recognizes this is a family corporation closely
held. Let's be honest, these people are up in the ranch in
Harding County, and they ranched as a family and were
corporate formalities not specifically followed as maybe
they should/have been, perhaps. And if they were, we
wouldn't need to be here today. But what this Court is

being asked to do is to apply a strict liability standard
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that says without a writing specifically authorizing each
individual instance of a director's benefitting from the
corporation, the director is strictly liable for that. 2aAnd
the cases cited by plaintiff simply don't state that.

I would like to quote the full sentence from the
Estate of Stoebner in paragraph 23 discussing the bright
line rule. Quote, "We have adopted a bright line rule that
no oral extrinsic evidence being introduce to raise a
factual issue as to whether an attorney-in-fact was
authorized to self-deal under a power of attorney," end
quote. That's the bright line rule the Court articulated.
And if you look at Bienash, that's their bright line rule
that was articulated in that case as well. There's simply
no case law expanding that bright line rule out of the
context of an agent's powers under a power of attorney.

And going back to fundamental evidentiary principles,
that makes sense when you've got a document identifying and
creating the fiduciary duty. Courts don't look beyond the
four corners of that document to identify the scope of that
duty. That bright line rule certainly exists, but this
isn't an application of that bright line rule. This is an
expansion of that bright line rule into an entirely
different context.

THE COURT: ©So you're saying that a corporate officer owes

less fiduciary responsibility to his shareholders than —-
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or a lower duty of responsibility to his shareholders than
a principle holds to —— or excuse me —- than an
attorney-in-fact holds to his principle?

MR. NAASZ: I think the standard to be applied is the
utmost good faith as we've said in our brief, and that will-
be determined based on all of the circumstances presented
to the jury, and they will make that factual determination.
THE COURT: Which is a lighter standard. Which is a lower
standard than the obligation of a power of attorney.
Because what you're.saying, then, is if I believed in good
faith that I had the authority to engage in these
transactions that's okay. Is that right?

MR. NAASZ: T don't think the director's subjective intent
carries anything, but whether or not the director did in
fact act in good faith as determined by the jury based on
all the surrounding circumstances. And I don't think that
it's a different standard. I think the evidentiary
requirements -- or the evidentiary rules do slightly
differ. Because in an attorney-in-fact situation, you have
four corners of a document, and unless that power of
attorney specifically articulates the ability to self-deal,
then from an evidentiafy perspective, any extrinsic oral
evidence doesn't get before the jury, but then makes the
determination as to whether or not that agent under an

attorney-in-fact -- did in fact operate in utmost good
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faith.

And so it's not -- I don't believe it's a different
standard. I believe the evidentiary rules are slightly
different when it's involving an attorney-in-fact situation
from a power of attorney, and that's the distinction.
That's the bright line rule that the Court has continually
articulated.

THE: COURT: So you feel that e%trinsic evidence should be
more liberally allowed to ascertain whether a director
acted in good faith towards his corporation than that
extrinsic evidence which would be allowed in a power of
attorney situation?

MR. NAASZ: Yes, Your Honor. And that's what the Court has
said. The Court has hever expanded it beyond the power of
attorney situation. The Court has never said we have
adopted a bright line rule that no oral extrinsic evidence
may be introduced to raise a factual issue as to whether a
fiduciary has engaged in self-dealing. The Court has never
said that. They've never applied it outside of the power
of attorney context.

And to your point earlier, Your Honor, regarding the
written evidence that exists in this matter, all of those
things will come together to allow the jury to make the
factual question -—- to answer the factual question of

whether or not Travis breached his duties to the
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corporation. And Dee's intent as the sole sharehoider,
director and president of that corporation are not a
relief. This isn't strict liability. Nowhere has the
Court articulated the strict liability for a standard as a
standard for director in dealing with this corporation.
ITt's always been one of the utmost good faith. 2And that's
what the jury should be allowed to hear.

Now, certainly there are evidentiary rules regarding
hearsay or other matters that may come up, and those will
be figured out via motions in limine, et cetera, and those
are the rules by which we'll play at trial. But the rule
at trial does not need to be -- is not that —- nothing
regarding Dee's intent is allowed to come in if there's not
a writing. |

What plaintiffs are asking is that any time a director
deals with a corporation -- you know, specifically here in
ranch country when the family has created a corporation,
they better put it in writing. And if not, the Court's
gonna come in and overturn those decisions. 2And that is
not ~- that bright line rule has never been articulated by
the South Dakota Supreme Court. Tt would be a new
expansion of the rule applying to attorneys of fact
entirely out of context.

THE COURT: By saying that, are you saying that a family

ranch situation like this -- it's a corporation -- should
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be treated differently than a corporation of four unrelated
individuals in Deadwood as far as the strictness of the
requirement of written authorization?
MR. NAASZ: T think all those things come -- again, Your
Honor, they go back to the good faith of the director who's
actually being challenged. 2nd we can't divorce Travis'
actions here from the closely held context of that
corporation. And we cite some authority in our brief for
the proposition that it closely held corporations like
this. i

There is a lack of distinction between directors
officers and shareholders. Here we have Dee Smith, the
sole shareholder, whose —- at the end of the day —- whose
desires should not be subverted by an expansion of an
evidentiary policy that's never been applied to this
situation. And that's exactly what's being asked to do
here —- what you're being asked to do today, Your Honor. I
would just like to briefly --
THE COURT: Take all the time you want.
MR. NAASZ: I don't mean to drone on. I think the — I
think we all know what the issues here are. But I would
like to address briefly the new authority by Mr. Sabers,
the Antioch Litigation Trust and those cases discussing the
business judgment rule. As I sit here today, I'm not

prepared to discuss those. I think Mr. Sabers will agree
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that they weren't cited in any other pleadings. With that
said, that is the business judgment rule, and that's not
what you're being asked to consider here today. Although,
if the Court's determination hinges on application of that
authority, I would reserve —— I would like to reserve the
opportunity to read those and address the applicability to
the situation.

MR. SABERS: That would only be fair, Your:Honor.

THE COURT: Right. Understood.

MR. SABERS: That's one of those things where you're
sitting up at night and can't sleep —— and you remenber
those nights —- and all of a sudden -- then you go and
look.

THE COURT: Yep.

MR. NAASZ: And we've all been there, Your Honor. The
there's no question about that.

I think —-— and I'll close with two brief thoughts to
conclude Dee Smith's intentions should not be subverted.
We've got her will articulating her understanding that her
sons are gonna be disappointed with what she's done. -
Those —- that evidence and all evidence regarding her
intent as the sole shareholder, director, and officer of
Smith Angus Ranch should not be kept from the jury to

preclude them from deciding whether or not Travis breached

‘his duty. A breach of duty is a fact question. Good faith
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is a fact question. And that should be left to the jury
based on, as we said in our brief, all the circumstances
surrounding those decisions.

And, finally, Stoebner isn't a new bright line rule
that's applicable here. It's an adopted bright line rule
by the Supreme Court that specifically addresses the
attorney-in-fact context from a written power of attorney.
And expanding it into this context would be an
unprecedented expansion of that bright line rule. If there
are no other questions, Your Honor —-—

THE COURT: Just one more. You say in your undisputed
facts that Travis was on the SAR checking account

since 2000. Assuming that's relevant -- maybe it is, maybe
it isn't -- is there any evidence that he made transfers
between 2000 and 2013 or whatever year that was that we're
talking about that were similar in nature to buying himself
or his child a vehicle or buying fence posts that were
clearly not for the benefit of the corporation, but him
individually?

MR. NAASZ: As I sit here today, Your Honor, I've not
brought any of that evidence forward. I honestly can't say
one way or the other, frankly. But what I can say is,
again, whether there is or whether there isn't, those are
the circumstances that the jury will be tasked with sorting

out in their contemplation of whether or not Travis

APP. 031



10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

28

breached his fiduciary duty. That is a relevant fact. And
should Mr. Sabers and the plaintiff decide to bring those
circumstances before the jury, assuming there are none,
absolutely that's something the jury should consider in
determining whether there's been a breach of the relevant
duty.
THE COURT: Okay. All right. Thank you.
MR. SABERS: Briefly, Your Honor.
THE COURT: Yes. It's your motion.
MR. SABERS: I was not aware of the ranch country exception
to the bright line rule in South Dakota.
MR. NAASZ: I think it's in there somewhere, Your Honor.
MR. SABERS: The second issue is I do not -- and I would
just reiterate our position -- because Stoebner starts with
because fiduciaries must strictly avoid any acts of
self-dealing. And in that case they had a fiduciary.
There's a bright line rule. I don't think there are levels
of fiduciary or a fiduciary duty. I think the reason they
talk about power of attorney in Stoebner is because that's
what was before the Court. And I agree, there has not been
yet a director question on fiduciary duty in self-dealing
before the Supreme Court.

But I would refer back to Stoebner in paragraph 21
where I think the Court is maybe foreshadowing. It says,

"Arguing that he had the authority to carry out this sale,
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Heuther points to language allowing him to acquire, sell,
and purchase real property as Stoebner might have in an
ability for Heuther to, in any manner, deal with my real
property or personal property." That's a pretty broad
grant. But the Court says, quote, "We have rejected
similar arguments urging us to imply the right to self-deal
under similar grants of authority."

They cite the Wyman case. That was an
attorney-in-fact. And they said here -- this is
Stoebner —— there is simply no clear and unmistakable
language in the document allowing Heuther to self-deal.
And T think that's important. I mean, not only is the
Court saying absolutely no oral, but they're saying wait a
minute, in this case there was even a writing. But the
writing said you could acquire, sell, and purchase real
property. That's a broad grant. The Court even said no as
a matter of law, because the broad grant must say you can
self-deal. So they've said no oral never. And even if the
writing gives broad discretion, it had better say you can
self-deal. And that's why —- you know, I know that
Mr. Stoebner probably complained about the application to
the rule and the rest of them did as well, but it is a rule
nonetheless.
THE COURT: I think Stoebner involved easier facts to come

to the conclusion that the Supreme Court did than we have

APP. 033




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

30

here with this personal lawyer shopping for someone that
would ——- and all those other things are at least discussed
in the Stoebner case.

MR. SABERS: Yep.

THE COURT: I see how the question has been framed.

MR. SABERS: And then the last thing, again, because the
Stoebner fiduciaries must strictly avoid, I don't think
they're gonna create an exception. But, ultimately, that's
what the Court has to figure out, and that's what is before
the Court.

THE COURT: Okay. All right. Well, it's a little more to
think about than I want to issue an oral ruling on; so I'm
gonna take this under advisement. I will get you a written
decision. It will come quickly. I'm quasi retired, so I
have time to look back through everything, the authority
that's been cited, and come up with a conclusion.

MR. SABERS: Thank you, Your Honor.

MR. NAASZ: Thank you, Your Honor.

THE COURT: We'll be in recess.

APP. 034




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

31

STATE OF SOUTH DAKROTA. )
) SS. CERTIFICATE

COUNTY OF MEADE )

I, DENNON BOECKMANN, RPR, an Official Court Reporter
and Notary Public in the State of South Dakota, Fourth
Judicial Circuit, do hereby certify that I reported in
machine shorthand the proceedings in the above-entitled
matter and that Pages 1 through 30, inclusive, are a true
and correct copy, to the best of my ability, of my
stenotype notes of said proceedings had before the
HONORABLE GORDON D. SWANSON, Circuit Court Judge.

Dated at Sturgis, South Dakota, this 19th day of

August, 2020.

/s/ Dennon Boeckmann

DENNON BOECKMANN, RPR

Official Court Reporter

My Commission Expires: 10/29/21
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STATE OF SOUTH DAKOTA ) IN CIRCUIT COURT
) SS
COUNTY OF HARDING ) FOURTH JUDICIAL CIRCUIT

SMITH ANGUS RANCH, INC. (SAR), 31CIV18-000018

Plaintiff, :
PLAINTIFF AND THIRD-PARTY
vs. DEFENDANTS’ MOTION FOR
PARTIAL SUMMARY JUDGMENT
TRAVIS HURST, as an alleged
DIRECTOR OF SAR, and as an
individual,

Defendant and
Third-Party Plaintiff,

vs.
CRAIG SMITH and LANCE SMITH,

Third-Party Defendants.

COME NOW the Plaintiff, Smith Angus Ranch, ‘Inc. (SAR), and ’fhird—Party
Defendants, Craig Smith and Lance Smith, pursuant to SDCL § 15-6-56 (a), and
move the Court for Partial Summary Judgment. This Motion is bésed on the files
of record of this Court, as well as the following separately filed pleadings and
exhibits referenced and incorporated therein:

1. Plaintiff and Third-Party Defendants’ Memorandum in Support of
Motion for Partial Summary Judgment;

2. Plaintiff and Third-Party Defendants’ Statement of Undisputed Facts

in Support of Motion for Partial Summary Judgment; and
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3. Affidavit of Michael K. Sabers with Exhibits referenced or
incorporated in pleadings.

Based on such pleadings, affidavit, and the record in this case, Plaintiff
and Third-Party Defendants respectfully request that this Court grant their
Motion for Partial Summary Judgment on the following issues:

1.  That Defendant Hurst was a Director of SAR;

2. That Defendant Director Hurst owed SAR a fiduciary duty that
included the duty to not self-deal or usurp corporate opportunity;

3.  That Defendant Director Hurst breached his duty in self-dealing;

4. That no written authorization existed to justify self-dealing and
Defendant Director’s Hursts attempt to utilize “oral” authorization fails as a
matter of law; and

5. That damages, the extent of which will be determined at trial, exist.

Submitted this 21t day of July, 2020.

CLAYBORNE, LOOS & SABERS, LLP
/s/ Michael K. Sabers

MICHAEL K. SABERS

TRAVIS B. JONES

Attorneys for Plaintiff and Third-
Party Defendants

2834 Jackson Blvd., Suite 201

PO Box 9129

Rapid City, SD 57709-9129

msabers@clslawyers.net
tiones@clslawvers.net
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CERTIFICATE OF SERVICE

The undersigned hereby certifies that he served true and correct copies of
the foregoing PLAINTIFF AND THIRD-PARTY DEFENDANTS’ MOTION FOR
PARTIAL SUMMARY JUDGMENT upon the persons herein next named, on the
date shown below, by serving the same through Odyssey File and Serve, to:

David Lust
Matthew Naasz
Gunderson, Palmer, Nelson & Ashmore
506 6th Street
P.O. Box 8045
Rapid City, SD 57709

and that such addresses are the last addresses known to the
subscriber/undersigned.

Dated this 21st day of July, 2020.

/s/ Michael K. Sabers
MICHAEL K. SABERS
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STATE OF SOUTH DAKOTA ) IN CIRCUIT COURT

) SS
COUNTY OF HARDING ) FOURTH JUDICIAL CIRCUIT
SMITH ANGUS RANCH, INC. (SAR), . 31CIV18-000018
Plaintiff,
PLAINTIFF AND THIRD-PARTY
vs. DEFENDANTS’ MEMORANDUM IN
SUPPORT OF MOTION FOR
TRAVIS HURST, as an alleged PARTIAL SUMMARY JUDGMENT
DIRECTOR OF SAR, and as an

individual,

Defendant and
Third-Party Plaintiff,

Vs.
CRAIG SMITH and LANCE SMITH,

Third-Party Defendants.

COME NOW the Plaintiff, Smith Angus Ranch, Inc. (hereinafter “SAR”),
and Third-Party Defendants, Craig Smith and Lance Smith, through
undersigned counsel, hereby submit this Memorandum in Support of Motion for
Partial Summary Judgment pursuant to SDCL § 15-6-56(a). This Memorandum
is submitted in support of the aforesaid Motion.

PRELIMINARY STATEMENT

Smith Angus Ranch (hereinafter “SAR”) has filed this Motion for Partial
Summary Judgment because there are no genuine issues as to material facts

and Plaintiff is entitled to a judgment as a matter of law on Count 1-Breach of
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Fiduciary Duty and Count 2-Self Dealing as set forth\ in its Complaint. The
record is undisputed as to the following:

1. That Defendant Hurst was a Director of SAR;

2. That Defendant Director Hurst owed SAR a fiduciary duty that
included the duty to not self-deal or usurp corporate opportunity;

3. That Defendant Director Hurst breached his duty in self-dealing;

4., That no written authorization existed to justify self-dealing and
Defendant Director Hurst’s attempt to utilize “oral” authorization fails as a
matter of law; and

5. That damages, the extent of which will be determined at trial, exist.
References to the Plaintiff’s Statement of Undisputed Material Facts will be
“SUMF” followed by the paragraph number. Deposition exhibits shall be
referenced by “Ex.”.

FACTUAL BACKGROUND

On September 11, 2018, Plaintiff commenced this action against Travis
Hurst (hereinafter “Hurst”) after learning Hurst engaged in self-dealing and
breached the fiduciary duty he owed to SAR. (See Complaint q 8,9,14). The
Complaint also alleges three alternative causes of action against Hurst including
usurpation of corporate opportunity, fraud and conversion. Id at § 17-3.
However, this motion is limited to Hurst’s breach of fiduciary duty and self-
dealing which now, based on discovery responses, and the sworn deposition

testimony of Travis Hurst, is undisputed.
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During her lifetime, Emma Dee Smith (hereinafter “Dee Smith”) was the
sole shareholder of SAR and remained so at the time of her passing on October
24, 2015. (Complaint § 2). SAR primarily ran cattle and was located in Harding
County. Emma had three children Lance Smith, Craig Smith and Julie Hurst.
Lance Smith (hereinafter “Lance”) and Craig Smith (hereinafter “Craig”) were
appointed co-personal representatives of the Estate of Emma Dee Smith in her
will. Id. at § 3. Lance and Craig were also bequeathed any and all interest Emma
had in SAR at the time of her death (primarily cattle, hay and equipment). Id. at
7 4. Lance and Craig were Directors of SAR and responsible for its wrapping up.
Id. Prior to Emma’s death however, Hurst (Defendant and Julie Hurst’s husband)
was a director of SAR. (Ex. 11; Hurst Depo. P. 11-14). Hurst worked on the
ranch alongside his wife, Julie, during the period leading up to Dee Smith’s |
death.

In December 2014, Dee Smith signed a Power of Attorney while she was in
treatment in Sioux Falls, SD. (Defendant’s Interrogatory Response No. 35; SUMF
9 6). Sometime thereafter, Dee Smith suffered a stroke which led her to become
legally blind in the left eye and was admitted to the nursing home at Peaceful
Prairie. (SUMF q 7-9). She was there for one week until her passing in October
2015. (SUMF 1 6). Subsequently, the Estate hired counsel, and consistent with
responsibilities as co-personal representative, Lance and Craig began looking
into the Estate’s finances. They uncovered that Hurst had initiated‘ and
completed countless transactions that amounted to a breach of fiduciary duty

and self-dealing.
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ARGUMENT
A. Summary Judgement Standard
The standard for summary judgment is well known and settled in South
Dakota. The Supreme Court as stated that the trial court,
... must determine whether the moving party demonstrated the
absence of any genuine issue of material fact and showed
entitlement to judgment on the merits as a matter of law. The
evidence must be viewed most favorably to the nonmoving party and
reasonable doubts should be resolved against the moving party. The
nonmoving party, however, must present specific facts showing that
a genuine, material issue for trial exists.
Zochert v. Protective Life Ins. Co., 2018 S.D. 84, 119, N.W.2.

The burden of proof on a motion for summary judgment is placed on the
moving party and the movant must show that there are no genuine issues of
material fact and that the movant is entitled to a judgment as a matter of law.
SDCL 151-6-56(c); Wulf, 2003 S.D. at 105, {17. The non-moving party,
however, “... cannot merely rest on the pleading, but must present specific
facts by way of ‘affidavits or as otherwise provided in SDCL 15-6-56(g)’...
setting forth specific facts showing the existence of genuine issues of material
fact.” Wulf, 2003 S.D. at 105, 18. Moreover, “... mere general allegations or
denials will not prevent the issuance of summary judgment.” Id., at §18. A
party opposing “... summary judgment must establish the specific facts which
show that a genuine and material issue for trial exists.” Id., at 718. Finally,
“... [sJummary judgment is not the proper method to dispose of factual

questions ...”; however, when “... fact questions are undisputed ...” they then

become questions of law for the court to decide and are appropriately disposed
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of on summary judgment. Keystone Plaza Cond. Assn. v. Eastep, 2004 S.D.

28, 98, 676 N.W.2d 842.

B. Hurst Creation of Fiduciary Duty and Breach

“The existence of a fiduciary duty and the scope of that duty are questions of
law for the trial court.” Landstrom v. Shaver, 1997 SD 25, P25, 561 N.W.2d 1,
7. "A fiduciary is defined as 'a person who is required to act for the benefit of
another person on all matters within the scope of their relationship." Dykstra v.
Page Holding Co., 2009 SD 38, § 27, 766 N.W.2d 491, 497 (quoting Black's Law
Dictionary (8th ed. 2004)). "[D]irectors of a corporation occupy
a fiduciary position in respect to the corporation and its shareholders, and are
required to exercise the utmost good faith in all transactions touching
a director's duty.v" Case v. Murdock, 488 N.W.2d 885, 890 (citing Schurr uv.
Weaver, 74 SD 378, 384; 53 ‘N.W.2d 290, 293 (i952)).

To recover for breach of fiduciary duty, a plaintiff must prove: (1) that the
defendant was acting as plaintiff's fiduciary; (2) that the defendant breached
a fiduciary duty to plaintiff; (3) that plaintiff incurred damages; and (4) that the
defendant's breach of the fiduciary duty was a cause of plaintiffs damages.
Chem-Age Indus. v. Glover, 652 N.W.2d 756, 761 (S.D. 2002).

The fiduciary relationship between SAR and Hurst is clearly established
by Hurst’s testimony and South Dakota case law. Hurst admitted that he was
the director and vice president of SAR in his deposition and written discovery

responses. (SUMF q 2 and 3). Hurst admitted that directors of corporations owe
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a fiduciary duty and that the purpose of becoming a director of the corporation
is to benefit the corporation and not to benefit one’s self. He testified,
Q: [Iif you look at 7, it says, Defendant admits as a general
proposition directors owe a fiduciary duty to corporations. Can we

agree on that basic premise here today?

Mr. Naaz: I'm going to object to the degree it calls for a legal
conclusion. Go ahead and answer.

A: From what I know now, yes, I would agree.

Q: And so the purpose — and can we also agree on the general

proposition the purpose of becoming a director of the corporation is

to benefit the corporation, not to benefit one’s self, is that fair?

A: Yeah, that’s fair.
(Deposition of Travis Hurst p.7:19-8:7). More importantly though, Hurst
throughout his deposition testimony, admitted that his actions were not for the
benefit of SAR. (SUMF { 19, 25, 30, .31, 32, 33, 36, 37, 39, 40). As shown below,
Hurst’s breach of his fiduciary duty to SAR was encompassed in many forms
including: initiating wire transfers for personal vehicles, converting assets,
writing checks for personal expenses, and buying real property that SAR would
have had an interest in which amount to usurpation of corporate opportunity.
Therefore, based upon Hurst own admissions and as director, his duty required
him to have placed the interest of SAR ahead of all other interests to include his
own and to have acted with utmost good faith to have avoided any type or kind
of self-dealing. The record is clear that Hurst was acting as a fiduciary for SAR,

that he breached that duty by engaging in acts not for the benefit of SAR and

self-dealing and that due to that breach, Plaintiff has incurred damages.
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Therefore, the Plaintiff is entitled to a judgment as a matter of law on Count 1 of
the Complaint.
C. Hurst Acted In Self-Dealing

As previously stated herein, when a fiduciary relationship exists a
corresponding duty to not self-deal is created as well. "A fiduciary must act with
utmost good faith and avoid any act of self-dealing that places [his] personal
interest in conflict with [his] obligations to the beneficiaries." In re Estate of
Stevenson, 2000 SD 24, § 9, 605 N.W.2d 818, 821 (quoting Am. State Bank v.
Adkins, 458 N.W.2d 807, 811 (S.D. 1990)). In the corporate setting the South
Dakota Supreme Court has repeated stated, “[T]hat a director of a corporation
has a duty to make a full and frank disclosure of the circumstances in a deal
affecting the corporation and was not to undertake such dealing without
sanction of the corporation.” Case v. Murdock, 488 N.W.2d 885, 890, (1992)
citing Schurr v. Weaver, 74 S.D. 378, 384, 53 N.W.2d 290, 293 (1952)). The
doctrine of corporate opportunity has a long history in the law. Essentially, the
doctrine holds that one who occupies a fiduciary relationship to a corporation
may not acquire, in opposition to the corporation, property in which the
corporation has an interest or tangible expectancy. Id. It its decision in Case,
the Court cited with approval 3 Fletcher Cyc. of Corp., § 861.1, p. 288 (1986)
stating:

If the doctrine of business opportunity is to possess any vitality, the

corporation or association must be given the opportunity to decide,

upon full disclosure of the pertinent facts, whether it wishes to enter

into a business that is reasonably incident to its present or

perspective operations. Since a director is under a duty to inform
the corporation of the full circumstances of the transaction, mere
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disclosure of the transaction, without revealing the surrounding
circumstances, is not sufficient, and it has been held that the failure
to make complete disclosure constitutes constructive fraud, thereby
tolling the statute of limitations.
Id. Given the clear fiduciary relationship imposed upon Hurst, Hurst’s
duty was to protect SAR’s interests above and beyond his own interests.
However, as evidenced by his own testimony, Hurst regularly placed his
own personal interest ahead of the corporation. A list of some of Hurst’s
self-dealings follows:

1. Pickup purchase -In July 2014, Hurst bought a pickup for his
son, using funds from the SAR account. Hurst testified:

Q: And so in July of 2014, you would have utilized, Whilé acting

as a director of Smith Angus Ranch, Inc., funds from Smith Angus

Ranch, Inc., to buy your son a pickup?

A: Yes. 'Thét’s right.

Q: Can you tell me where in your director’s hat how that

purchase benefited Smith Angus Ranch, Inc.?

A: It didn’t. |
(Depositic;n of Travis Hurst p. 69:3-13)

2. Second pickup purchase -  In October of 2015, after Dee
had a stroke just days before her death, Hurst wired money from the SAR
account to buy another pickup. He admitted:

Q: You wire transferred money on October 20, 2015, from Smith

Angus Ranch, Inc., account for the purchase of a vehicle that was titled

in your name, correct?
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A: Correct.
Q: Can you tell me how the use of Smith Angus Ranch, Inc. funds

to buy a pickup that was title in your own name benefited the entity?

A: No.

Q: Did it?

A: Did it benefit the entity?
Q: Correct. |

A No.

(Deposition of Travis Hurst p. 121:13-122:5)

3. Purchase of steel fence posts by SAR for land owned by Hurst - In
May of 2015, Hurst admits purchasing steel fence posts and fencing supplies
out of the SAR checking account to be used on land that allegedly was owned by
Hurst. He testified:

Q: Let's look at check 12261. That is a check made out to Buffalo

Hardware?
A: Correct.
Q:  And thatis forA steel posts?
A: Yep.

Q: Would you agree with me that at the time that those posts

were bought, Smith Angus Ranch, Inc., did not own land?

A; Correct,.
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Q: In fact, if the contract for deed is enforceable, Dee doesn't own

land at this point either, does she?
A: No.

Q:  And so these are still posts being bought on the Smith Angus

Ranch, Inc., account for land you and your wife own?
A: I'm not sure exactly where the posts went, but probably.

Q: Are you aware of any other land that you would have been

putting steel posts on other than your own?

A: No.

(Deposition of Travis Hurst p. 85:6-25)

4, Purchase of approximately 6,000 acres from Dee Smith - SAR
which owned the cattle, kept those cattle on land owned by Dee Smith
individually. In the spring of 2015, Hurst a director of SAR, signed a
contract for deed personally purchasing the land for $200 per acre from
Dee Smith. (Deposition of Travis Hurst p. 56). Following Dee’s death in
October of 2015, an appraisal was done on the property which appraised
the land in excess of $600 per acre. Id. Hurst did not offer this property
to SAR despite the fact that SAR was renting the property to run its cattle
on it, he testified:

Q: In your role as a director of Smith Angus Ranch, did

you ever contemplate having Smith Angus Ranch acquire

the property?
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A: No.
Q: Okay. Do you recall the per acre price that the
purchase agreement detailed?
A: I believe it was 200,
Q: An acre?
A: Yes.
Q: You subsequently become aware through the estate work
that an appraisal was done on that same property?
A: Correct.
Q:  And you understand that appraisal is north of 600 an acre?
A: Correct.
Q: Okay. So, again, going back to my question in regards to your
role or your hat as a director of Smith Angus Ranch, there is a
transaction taking place where just assuming the appraisal number
and the purchase number that land is being bought for 400 an acre
less than what it's worth, fair?
A: Fair.
(Deposition of Travis Hurst p. 56:12-57:8). Additionally, after the Contract
for Deed was entered Hurst charged SAR one half of the 2015 calf crop, a
value of $123,500.00, as compensation for pasture rent. He testified:
Q: On the date in which you and your wife would haveventered
into the contract for deed on that plus-minus 6,000 acres, what was

your expectation for what you
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would receive for pasture rent for the Smith Angus Ranch cattle?
A: Half the calf crop.

{(Deposition of Travis Hurst p. 60:8-13). So not only did Hurst acquire the land
for one third of its appraised value, he then turned around and charged SAR
$123,500.00 as rent to pasture its cattle. |

None of the four examples of self-dealing listed above are disputed; they
can’t be. However, Hurst is now desperately attempting to claim that Dee Smith
orally blessed his abhorrent profiting off of the back of SAR. As explained below,
that argument is prohibited.

C. No Extrinsic Evidence is Admissible to Prove Oral Authorization to

Self-Deal

According to Hurst’s testimony and responses to written discovery, he
has taken the position that Dee Smith had given him verbal authorization to
self-deal. (SUMF q 12). In responding to Plaintiff’s Interrogatories on this topic,

Hurst answered as follows:

Interrogatory No, 25; If you contend in this litigation that your actions were authorized by Smith
Angus Ranch, Inc. please identify every written document that-supports such position.

ANSWER NO. 25: There are no written documents, The authorizations were all verbal from
Dee Smith,

Hurst admits that there are no written documents, in the bylaws or otherwise
that authorized his self- dealing actions by SAR. (SUMF q 11-12). Likewise, at
his deposition he testified:

Q: And so as we sit here today, and I understand discovery is

continuing, but as we sit here today, you are not aware of any

APP. 050



written document that would have given you written authority to

transfer assets from Smith Angus Ranch to yourself?

A: No.
(Travis Hurst Depo. p.25:11-16). The Supreme Court has held that if the power
to self-deal is not specifically articulated in the governing document, the power
to do so does not exist. Wyman v. Bruckner, 908 N.W.2d 170, 176 (S.D. 20 18).
The Supreme Court in Stoebner recently addressed the issue of “oral” authority
in cases of breach of fiduciary duty and self- dealing and adopted a bright line
rule excluding oral extrinsic evidence to raise a factual issue as to whether an
attorney in fact was authorized to self-deal under a power of attorney. The Court
stated:

Because fiduciaries must strictly avoid any acts of self-dealing, the
authority to self-deal exists only if the power of attorney provides
"clear and unmistakable language" specifically authorizing acts of
self-dealing. Id. | 14, 721 N.W.2d at 435. "Self-dealing occurs when
an agent pits their personal interests against their obligations to the
principal." Wyman, 2018 S.D. 17, | 23, 908 N.W.2d at 177. Self-
dealing is precluded "even when the language of a power of attorney
might logically entail the ability to self-deal" if there is no explicit
provision allowing it. Id. | 22, 908 N.W.2d at 177.

“No written evidence has been introduced that clearly articulates
that Stoebner authorized this act of self-dealing. Regardless of
Huether’s -intentions and even if Stoebner approved of the
transaction, there is no admissible written ev1dence supporting
Huether’s ability to self-deal.” Id. at 268-69,

“We have adopted a bright line rule that no oral extrinsic evidence
may be introduced to raise a factual issue as to whether an attorney
in fact was authorized to self deal under a power of attornev.” Id. at
268 (emphasis added).
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Estate of Stoebner v. Huether, 935 N.W.2d 262, 267-68 (S.D. 2019). Here, it is
undisputed that the SAR by-laws or corporate documents appointing Hurst as
Director did not contain the power to self-deal, and Hurst admitted this as true.
(SUMF q 11-12). As such, Hurst cannot use the allegation that Dee Smith gave
him verbal authority to avoid summary judgment.

However, even if this Court were to consider Hurst’s claim that Dee Smith
gave him verbal authority to self-deal, a review of Hurst’s testimony brings this
allegation into serious doubt. For instance, after Dee Smith had a stroke she
was admitted to Peaceful Prairie Nursing Home for nursing care. While Dee was
at Peaceful Prairie, in a failing, unresponsive state of health, Hurst wired money
out of the SAR checking account to purchase a pickup in Bozeman, Montana,
that was titled solely in his name. He testified:

Q: If we go down October 20, 2015.

Down to where:
Where it starts, Client required, fourth line, right side.

Okay.

Q & O »

I'll read it. Client required extensive assistance. Complains
ADLs throughout day. Client not responding to commands, total
assist. And I think that - - I don’t know what a C with a line over it
means. But it says total assist, feedings & toileting & snacks. Did I
read that correctly?

A: Yep.

Q: She is not doing very well on October 20th, 2015, is she?
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A:

Q:

No.

You wire transferred money on October 20th, 2015, from Smith

Angus Ranch, Inc., account for the purchase of a vehicle that was

titled in your name, correct?-

A

Q:

Correct.

Can you tell me how the use of Smith Angus Ranch, Inc. funds

to buy a pickup that was title in your own name benefited the entity?

A

Z Q2 QO

No.

Did it?

Did it benefit the entity?
Correct.

No.

(Deposition of Travis Hurst p. 120:2-22, 121:13-122:5)

Despite the nursing notes showing Dee Smith was ‘not responding to

commands’, Hurst claims that Dee gave him oral authority to purchase a

personal pickup. This is exactly the type of self-serving statement that the

Supreme Court does not allow. Based upon the bright line rule adopted by our

South Dakota Supreme Court, Hurst is prohibited from arguing that his actions

of self-dealing were done so at the oral direction of Dee Smith. Consequently, the

undisputed facts in this case and the governing law clearly support the

conclusion that Hurst was in engaged in self-dealing and did not have the

authority to self-deal in any respect. Therefore, the Plaintiff is entitled to a

judgment as a matter of law on Count 2 of the Complaint.
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CONCLUSION

For the foregoing reasons, Plaintiff is entitled to summary judgement as a
matter of law on Count 1 and Count 2 of the Complaint in this case. By granting
this Partial Summary Motiog, this Court will simply be acknowledging
admissions and the sworn testimony of Travis Hurst and applying settled South
Dakota law. The only issue remaining for trial and a jury, therefore, would be

the amount of special damages and the issue of punitive damages.

Submitted this 21st day of July, 2020.
CLAYBORNE, LOOS & SABERS, LLP

/s/ Michael K, Sabers
MICHAEL K. SABERS

TRAVIS B. JONES

Attorneys for Plaintiff and Third-
Party Defendants

2834 Jackson Blvd., Suite 201
PO Box 9129 '

Rapid City, SD 57709-9129
msabers@clslawyers.net
tjones@clslawyers.net
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CERTIFICATE OF SERVICE

The undersigned hereby certifies that he served true and correct copies of
the foregoing PLAINTIFF AND THIRD-PARTY DEFENDANTS’ MEMORANDUM
IN SUPPORT OF MOTION FOR PARTIAL SUMMARY JUDGMENT upon the
persons herein next named, on the date shown below, by serving the same

through Odyssey File and Serve, to:

David Lust
Matthew Naasz
Gunderson, Palmer, Nelson & Ashmore
506 6th Street
P.O. Box 8045
Rapid City, SD 57709

and that such addresses are the last -addresses known
subscriber/undersigned.

Dated this 21st day of July, 2020.

/s/ Michael K. Sabers

to

the

MICHAEL K. SABERS
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STATE OF SOUTH DAKOTA ) IN CIRCUIT COURT

) 88
COUNTY OF HARDING ) FOURTH JUDICIAL CIRCUIT
SMITH ANGUS RANCH, INC. (SAR), 31CIV18-000018
Plaintiff, |
PLAINTIFF AND THIRD-PARTY
vs. DEFENDANTS’ STATEMENT OF
UNDISPUTED MATERIAL FACTS IN
TRAVIS HURST, as an alleged SUPPORT OF MOTION FOR
DIRECTOR OF SAR, and as an PARTIAL SUMMARY JUDGMENT

individual,

Defendant and
Third-Party Plaintiff,

Vs,
CRAIG SMITH and LANCE SMITH, ‘ /

Third-Party Defendants.

COME NOW the Plaintiff, Smith Angus Ranch, Inc. (hereinafter “SAR”),
and Third-Party Defendants, Craig Smith and Lance Smith, through
undersigned counsel, and hereby submit this Statement of Undisputed Material
Facts in Support of its Motion for Partial Summary Judgment.

STATEMENT OF UNDISPUTED FACTS

1. Smith Angus Ranch is a South Dakota Corporation. (Hurst Depo p.
7).
2. Hurst admits that as a general proposition, directors owe a fiduciary

duty to corporations and that the purpose of becoming a director of the
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corporation is to benefit the corporation and not to benefit one’s self. (Hurst Deéepo
p. 7-8).

3. SAR submitted an annual farm report dated October 30, 2013
designating Travis Hurst as vice president and director. (Hurst Depo. p. 1 1-14).

4. Hurst became an authorized user on a bank account in Dee Smith’s
name. (Hurst Depo p. 18-19).

5. Hurst was an authorized user to two accounts, the SAR corporate
account and First Fidelity account. | (Hurst Depo p. 19-20).

6. Dee Smith signed a Power of Attorney when she was in Sioux Falls
for treatment prior to being put in Peaceful Prairie (nursing home), which she
was there for a week before her passing. The Power of Attorney designated the

three siblings as attorney-in fact. (Hurst Depo p. 111).

7. Prior to Dee Smith going to Peaceful Prairie she had a stroke. (Hurst

Depo p. 113)
8. There were times leading up Dee’s admission to Peaceful Prairie

where she was incontinent. (Hurst Depo p. 114).

9, Dee became legally blind in the left eye after her stoke. (Hurst Depo
p. 115).

10.  That Julie Hurst was the designated authorized representative who
signed the intake form when Dee was taken to Peaceful Pines. On that day, Dee
‘was unable to sign because of her stroke and she was left side dominate. (Hurst

Depo p. 117).
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11.  The bylaws of SAR do not authorize a director or vice president to
transfer assets to themselves or any written authority to do so. (Hurst Depo. p.
26).

12. Hurst is not aware of aware of any document that would have given
you authority to transfer assets from SAR to himself and asserts that they were
all verbal authorizations from Dee Smith. (Hurst Depo. p. 25; Defendant’s
Reponses to Interrogatory No. 19, 20, 25).

13. Hurst signed a check made out to West Tire out of the SAR account.
(Hurst Depo p. 35).

14. Hurst admitted that West Tire is used for doing tire work on his
personal vehicles and SAR vehicles. He stated that there was nothing written on
the memo line of the check and that it is difficult to differentiate between
personal and SAR related activities. (Hurst Depo p’. 36).

15. Hurst wrote a check to Todd Anderson for hay in the amount of
$11,464.80. (Hurst Depo. p. 37).

16. The entirety of the hay bought from Todd Anderson was used for
SAR and Hurst’s personal cattle. (Hurst Depo p. 39).

17.  The calf crop of SAR was sold at Belle Fourche Livestock Auction in
2015 between the time of Dee’s death and her funeral. The revenue produced
from that sale was $212,000. (Hurst Depo. p. 61-62).

18.  Hurst did not provide notice to Lance or Craig about the pending

sale of the calves after Dee’s passing. (Hurst Depo. p. 122).
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19. In 2015, Hurst held back approximately 28 head of calves from SAR
that he incorporated into his own herd. (Hurst Depo. p. 62).

20. Hurst wrote a check made out to Gary Clanton for $720.00 for
fencing supplies out of the SAR account in July 2014. In July 2014, SAR did not
own any Jand nor did it ever (Ex. 14).

21. Hurst signed a check made out to Outlaw Motors on July 29, 2014
out of the SAR account for a pickup for his son, Dalton. (Hurst Depo. p. 68-69).

22. Hurst admitted that the purchase did not benefit SAR. (Hurst Depo.
p. 68-69;122).

23. Hurst wrote a check in July 2014 made out to Bentz Equipment for
$1,974.96 out of the SAR account for a lawnmower that was located on the
ranch. (Hurst Depo. p. 70-71).

24. Hurst signed a check made out to Woodys Feed & Grain in February
2015 for $7,021 for cattle cake. (Hurst Dépo. p. 81-82).

25. Hurst admitted to having his cattle herd and SAR cattle in the same
winter pasture and all the cattle would have received the cake. (Hurst Depo. p.
81-82).

26. Hurst signed a check made out to Tri-County Lockers in February
2015 for $860.00 for beef processing, which he acknowledges some of it ended
up in his personal freezer. (Hurst Depo. p. 82).

27. Hurst admitted that as director of SAR, SAR entity covered the lion’s
share of the costs associated with his personal livestock in regards to vaccine,

feed and cake. (Hurst Depo. p. 83).
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28. In May of 2015, Hurst signed a check to Buffalo Hardware (check
no. 12261) for steel posts out of the SAR account and admitted that the posts
were bought for him and his wife, although being paid out of the SAR account.
(Hurst Depo. p. 85).

29. Hurst signed a check to Harding County Highway Dept. in the
amount of $4,779.13 out of the SAR account for an auto gate and admits that
the auto gate is located on land that himself and his wife own. (Hurst Depo. p.
93).

30. Hurst signed a check to Brian Williams (check no. 12272) out of the
SAR account for $1,854 for pasture rent for July 2015. Hurst admitted that there
is probably not a corresponding check written to Brian by him personally for
pasture rent for his cattle. (Hurst Depo. p. 96).

31. Hurst wrote a check one month prior to Dee’s passing on Septerhber
16%, 2015 to Hersruds of Sturgis (Check No. 12279) for maintenance on a
vehicle. (Hurst Depo. p. 99-100).

32. One month and two weeks away from Dee’s passing, Hurst wrote a
check for $2,250 to Henderson Oil for fuel (Check No. 12278). Hurst
aéknowledges there is no way to differentiate what the fuel was being used for,
(Hurst Depo. p. 100).

33. On October 22, 2015, Hurst initiated a wire transfer out of the SAR
account to his son, Dalton in the amount of $15,000. (Ex. 14; Hurst Depo. p.

102).
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34. Hurst admits that it was not in the best interest of SAR, as director,
to give up ownership of the entire calf crop at the branding. (Hurst Depo p. 93
35. Hurst admits that it was not in the best interest of SAR to transfer
vehicles to himself in his personal name. (Hurst Depo. p. 99).
36. Hurst acknowledges that there was never any agreement about him
drawing a salary. (Hurst Depo. p. 60).
37. Hurst believes that it was reasonable to receive $123,000 for pasture
rent from SAR livestock from March through the end of the year. (Hurst Depo. p.
64-65).
Submitted this 21st day of July, 2020.
CLAYBORNE, LOOS & SABERS, LLP
/s/ Michael K. Sabers
MICHAEL K. SABERS
TRAVIS B. JONES
Attorneys for Plaintiff and Third-
Party Defendants
2834 Jackson Blvd., Suite 201
PO Box 9129
Rapid City, SD 57709-9129

msabers@clslawyers.net
tiones@clslawvers.net
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CERTIFICATE OF SERVICE

The undersigned hereby certifies that he served true and correct copies of
the foregoing PLAINTIFF AND THIRD-PARTY DEFENDANTS’ STATEMENT OF
UNDISPUTED MATERIAL FACTS IN SUPPORT OF MOTION FOR PARTIAL
SUMMARY JUDGMENT upon the persons herein next named, on the date
shown below, by serving the same through Odyssey File and Serve, to:

David Lust
Matthew Naasz
Gunderson, Palmer, Nelson & Ashmore
506 6th Street
P.O. Box 8045
Rapid City, SD 57709

and that such addresses are the last addresses known to the
subscriber/undersigned. '

Dated this 21st day of July, 2020.

/s/ Michael K. Sabers
MICHAEL K. SABERS
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STATE OF SOUTH DAKOTA )
] S8
COUNTY OF HARDING )

IN CIRCUIT COURT

FOURTH JUDICIAL CIRCUIT

SMITH ANGUS RANCH, INC. (SAR),
Plaintiff,
vs.
TRAVIS HURST, as an alleged
DIRECTOR OF SAR, and as an
individual,

Defendant and
Third-Party Plaintiff,

Vs,
CRAIG SMITH and LANCE SMITH,

Third-Party Defendants,

31CIV18-000018

AFFIDAVIT OF
MICHAEL K. SABERS

STATE OF SOUTH DAKOTA )
SS )
COUNTY OF PENNINGTON )

Michael K. Sabers, being first duly sworn on oath, deposes and states as

follows:

1. I am one of the attorneys of record for Plaintiff, Smith Angus Ranch,

Inc., and Third-Party Defendants, Craig Smith and Lance Smith, in the above-

entitled matter.

2. I make this Affidavit in support of Plaintiff’s Statement of

Undisputed Material Facts in Support of Motion for Partial Summary Judgment.

APP. 063



3. Attached hereto as Exhibit 1, is a true and correct copy of the
relevant portions of the Deposition Transcript of Travis Hurst,

4. Attached hereto as Exhibit 2, is a true and correct copy of the
relevant Responses to Defendant and Third-Party Plaintiff's Responses to
Plaintiff’s First Set of Interrogatories and Requests for Production of Documents,

N
day of July, 2020,

22—

MICHAEL K. SABERS

Dated thisﬂz)

g/?,ubsoribed and sworn to before me by the said Michael K. Sabers on

day of July, 2020,
{
EMA/\M/} _A Bl
Notary Public - Soudh Dako}a :
My Commission Expires: 8‘5)72‘:

this 1}

T
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CERTIFICATE OF SERVICE

The undersigned hereby certifies that he served true and correct copies of
the foregoing AFFIDAVIT OF MICHAEL K, SABERS upon the persons herein
next named, on the date shown below, by serving the same through Odyssey File
and Serve, to:

David Lust
Matthew Naasz
Gunderson, Palmer, Nelson & Ashmore
506 6th Street
P.O. Box 8045
Rapid City, SD 57709

and that such addresses are the last addresses known to the
subscriber/undersigned.

Dated this 21¢t day of July, 2020.

/s/ Michael K. Sabers
MICHAEL K, SABERS
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STATE OF SOUTH DAKOTA )

COUNTY OF HARDING )
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(SAR) ,
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TRAVIS HURST

DIRECTOR OF
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Third-Party
Plaintiff,

and LANCE SMITH,

Third-Party
Defendants,
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DATE :
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THIRD-PARTY DEFENDANTS:

FOR THE DEFENDANT ¢

October 18,

Gunderson,
506 Sixth Street

Rapid Ccity, sD 57701

IN CIRCUIT COURT

FOURTH JUDICIAL CIRCUIT

31CIvV18-000018
Deposition of:

TRAVIS HURST

2019, at 8:55 a.m,

Palmer, Nelson & Ashmore

MR. MICHAEL K. SABERS
Clayborne, Loos & Sabers
Attorneys at Law

2834 Jackson Boulevard,

Suite 201

Rapid City, 8D 57702

MR. MATTHEW E. NAASZ

Also Present:

THIRD-PARTY PLAINTIEFF:

Gunderson,

Palmer, Nelson & Ashmore

Attorneys at Law
506 Sixth Street
Rapid City, 8D 57701

Travis Hurst & Craig Smith
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Lance Smlth, correct?
Correct,
S0 as we look at this Answer, you understand that
there are several claims that have been brought, is
that fair?
Yes,
So going through the general allegations, it looks
like you acknowledge that Smith Angus Ranch was a
South Dakota corporation, correct?
Correct.
In fact, it was a South Dakota corporation for as
long as -~ well, certainly for the five years prior
to the death of Dee Smith and for a périod of time
after, correct?
Correct,
All right. And if you look at paragraph 7, can we at
least agree on the general proposition, and I think
we do, in paragraph 7 that if you were a director of
a corporation that you would owe —— and if you look
at 7, it says, Defendant admits as a general
proposition directors owe a fiduciary duty to
corporations.

Can we agree on that just basic premise here
today?

MR. NAASZ: I'm going to object to the degree it

Carolyn M, Harkins, RPR (605)381-5427
P.O. Box 1886, Rapid City, SD 57709
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calls for a legal conclusion. Go ahead and answer.
From what I know now, yes, I would agree.
Okay. And so the purpose -~ and can we also agree on
the general proposition the purpose of becoming a
director of the corporation is to benefit the
corporation, not to benefit one's self, is that fair?
Yeah, that's fair.
Okay. And, in fact, and you agree that at one point
you were a director of Smith Angus Ranch, Inc,?
Correct.
All right. You've actually, based upon your status
as a director, have brought an affirmative claim
against Lance and Craig Smith, correct?
Correct.
All right. If you looklat your Counterclaim, which
is on page 4, if you look at your Counterclaim, and
specifically paragraph 3, go ahead and take a look at
that paragraph.

(A brief pause.)
So you've stated, as I understand it, through your
attorney, Mr, Lust, at that time, that Travis Hurst
became a director in 2013 and 2014 of Smith Angus
Ranch. Is that what is stated in your Counterclaim?
Yes.

Okay. And you realize that your Counterclaim for

Carolyn M, Harkins, RPR (605)381~5427
P.0. Box 1886, Rapid City, SD 57709
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No.
Okay. 8o who, if you look on that first page and
about halfway down it says, Remitter Name. BAnd whose
name appears behind Remitter Name?
I can't see it,
Right here (indicating). I have a better copy. For
the record, we'll reflect he's still looking at
Exhibit 11, just a little darker copy.

So about halfway down, sir, what does it say
behind Remitter Name?
Julie Hurst.
Okay. This is an email -- do you have an email
account, travish@sdplains.com?
Yes.
Okay. And so at least tﬁis document would reference
the fact that there is a receipt or a filing with the
South Dakota Secretary of State being made for Smith
Angus Ranch, Inc., through your email, is that fair?
Yes,
Do you remember doing this?
No.
Okay. If you look at the second page -~ do you
remember -- let's do it this way.

Do you remember filing any electronic documents

with the South Dakota Secretary of State for Smith

Carolyn M. Harkins, RPR (605)381-5427
P.O. Box 1886, Rapid City, SD 57709
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Angus Ranch, Inc.?

I signed a statement once,.

Okay. Electronically or physically?

Electronically. ‘

Okay. Do you remember what the purpose or what the
change was that you were‘effecting or believed to be
effecting when you made your electronic signature?

I believe it was the report that made me director.
Okay. Let's take a look at the fourth page of
Exhibit 11,

What is the fourth page of Exhibit 117
Annual Report,

Okay. And I'm actually going to show you and your
attorney, just so we can work off the same, a copy of
the original document that was copied for purposes of
making Exhibit 11,

If you know, and you may or may not know, can you
tell me whose handwriting would have been on this
Annual Report? And the document would reflect that
it is an Annual Report for Smith Angus Ranch, Inc,

It looks like Dee Smith's,

Okay.' On this document, is there a box associlated
with Vice President on that document?

Yes.,

Okay. The writing that says Vice President, and the

Carolyn M, Harkins, RPR (605)381-5427
P.0. Box 1886, Rapid City, SD 57709
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record should reflect it says, Vice President &
Director, there's a check by the box, Whose
handwriting is that?
It looks like Dee Smith's,
Okay. And then at the bottom -~ and this writing
references the fact that Travis Hurst is Vice
President & Director, correct?
Correct,
Okay. Is this the document that you were relying
upon for purposes of filing that electronic filing
that we just discussed?
No.
Okay. Was there a separate document that exists or
that you knew of that would have authorized you as
both the director and the vice president?
No.
Okay. On the bottom of this page, and the reason why
I wanted to have the original here is there is an
email written in on this Annual Report.

Whose name or whose email appears to be written
in?
Mine.
Okay. Is that the same emall or a different email as
the one ultimately filed with the Secretary of State?

It is different,

Carolyn M. Harkins, RPR (605)381-5427
P.0, Box 1886, Rapid City, 8D 57709
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Okay. Is that another email that you would commonly
or you would use?

I don't think so. WNot that I know of.

Okay. Whose handwriting is reflected on that email?
It looks like Dee's.

Okay. So this is a document that you believe would
have been completely filled out by Dee Smith?

Yes,

Did you have any input? Did you have any
corrections? Did you have -- did you write anything
on this document?

No.

Okay. There is a place where it states, Dated, and.
the reason I wanted to bring the original is, is it
fair to say that the Dated line has some type of a
sticker or whiteout over it?

Yes.

Okay. What is the date that actually appears on this
document, however?

In that Dated box?

Yes.

October 30th, 2013,

Okay. And if you turn to the following page of
Exhibit 11 -~

MR, SABERS: And I will try to get a better copy

Carolyn M. Harkins, RPR (605)381-5427
P.0. Box 1886, Rapid City, SD 57709
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2002 probably,

Have you continued to serve in that capacity or you
ne longer do?

No, I no longer do.

Okay. Have you or do you currently serve as the
director in any corporate entity?

No.

Other than your position as the possible director of
the stockgrowers assoclation in Harding County, have
you served as a director in other entities?

No,

I'm not looking for a legal opinion, but do you
undérstand that when you become a director of an
entity, there are certain responsibilities that
you're voluntarily taking on?

I guess sgo.

Well, you guess or you are?

Yeah,

Okay. Let's just take as an example, in your
position as you perceived it being a director in the
stockgrowers association, would you have had the
ability to utilize stockgrowers association assets
for your own personal benefit?

No,

Okay. My understanding is that at some point you

Carolyn M, Harkins, RPR (605)381-5427
P.0., Box 1886, Rapid City, SD 57709
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became a joint owner or an authorized user on a bank
account in Dee Smith's name, 1s that correct?

Yes.

All right. And the account that I'm talking about is
the account that you would have utilized on
approximately June 1lst, 2015, to have acquired a UTV
or an ATV, That account, are you familiar with it?
That account wouldn't be a Dee Smith account. It
would be a Smith Angus account.

Okay. So you think that the account that you would
have utilized to purchase the ATV on approximately
June lst, 2015, it was a $19,000 cheék, you believe
that was a Smith Angus Ranch account?

A $19,000 check?

Um~-hmm .,

I'm not sﬁre it was that check specifically, I guess,
Okay. So let's go back to that account. You were an
authorized signer on the 8mith Angus, Inc., account
for guite some time, correct?

Correct.

At some point you also became an authorized signer or
joint owner of an account that was in Dees Smith's
name, correct?

Correct,

And which account -- do you know the ATV or the UTV

Carolyn M. Harkins, RPR (605)381=5427
P.0. Box 1886, Rapid City, SD 57709
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I'm talking about that you would have bought in June
of '157

Yes,

Okay. BAnd to be clear just for the record, because
we're going to be talking about these two accounts,
I'm going to call the Smith Angus Ranch, Inc.,
account, I'm going to call that the corporate
acdount, okay?

All right.

Does that make sense?

Yes.

Okay. And do you remember when you became a joint
owner or an authorized user on the account with Dee
Smith?

No, I don't,

Do you know the account that I'm talking about,
however?-

I believe so, yeah.

Okay. What would we like to call that account just
so we have clarity in the record?

First Fidelity account,

First Fldelity account. Okay. So we're going to
have the corporate account and the First Fidelity
account, okay?

Okay.

Carolyn M. Harkins, RPR (605)381-5427
P.0. Box 1886, Rapld Cility, 8D 57709
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document that supports such position.

And that was the question, correct?
Correct.
So your response are, There are no written documents.
The authorizations were all verbal from Dee Smith.

Is that correct?
Correct,
Has that answer changed since the date in which you
would have signed these interrogatories?
No.
Okay. And so as we sit here today, and I understand
discovery ls continuing, but as we sit here today,
you are not aware of any wrltten document that would
have given you written authority to transfe; assets
from Smith Angus Ranch to yourself?
No.
Would you agree with me at that at least to the
extent that it is difficult to know what a person who
is now deceased may or may not have said?
Yes, I can understand that.
And just as a general rule, that's why it might be
good to have reduced things to writing?
Yeah. Looking back, it would have been a good idea.
Okay. 8ir, I am going to hand you what I'm going to

have marked as Exhibit 13.

Carolyn M. Harkins, RPR (605)381-5427
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(Exhibit Number 13 marked for identification,)
Sir, what is Exhibit 137
It says, By-Laws of Smith Angus Ranch, Inc.

All right. 1I'll reference that to you, sir, that's
the bylaws of Smith Ranch Angus, Inc., and this is
more for the record than anything else, you don't
have to agree with me, I wlll represent to you at
least that these would have come out of a blue
three-ring binder that 1s entitled, Smith Angus
Ranch, Inc., the blue binder that we referenced
earlier, okay?

What I would like you to do for me, and you can
take as long as you want, 1s I would like you to
review these written bylaws and tell me if there is
anywhere in the bylaws where you see as a layperson
that would authorize the director or the vice
president of an entity to transfer assets to
themselves or wriltten authority to do so?

MR. NAASZ: I'm going to object to the extent it
calls for a legal conclusion. Go ahead and take your
time reviewing the answer, please,

(A brief pause.)

I don't see anything that gives that authority.
Okay. Thank you.

I'm going to, once again, hand you what has been

Carolyn M, Harkins, RPR (605)381~5427
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APP. 077




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

35

ORI S © B

ORI © B

personal expenses?

Yes,

How long?

At least four years.

Since the beginning of this lawsuit, which would have
been commenced in September of 2018, have you thrown
anything away in regards to accounts, account
statements, or bills?

Probably not.

Okay. And I would just ask that you not do so, okay?
Qkay.

How do you differentiate from this check alone,
whether this would have been a four-wheeler that you
would have owned or a four-wheeler that Smith Angus
Ranch would have owned?

I don't, I guess.

Okay. Moving down one check, still left column, we
have a check made out to West Tire, Do you see that?
Yes,

So as we look at your signature on the West Tire
check, and this is your signhature, correct?

Correct.

There's nothing in the Memo line on that document.

Is that the entity that you would use for doing your

tire work?

Carolyn M, Harkins, RPR (605)381~5427
P.0. Box 1886, Rapid City, SD 57709
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Is that the entity you would have used for doing your
tire work on your personal vehicles and on Smith
Angug Ranch vehicles?

Yes,

Okay. So as we look at that check, would you agree
with me that it would be difficult to differentiate
between the two since there's nothing on the Memo
line?

Yes,

All right. If you would turn to the néxt page, sir,
and it 1s top right corner and that would'be check
number 11808. Do you see that?

Yep.'

Do you remember what the moisture -~ whether it was
raining or not back in the 2014-2015 time period? Do
you remember dry time, wet time, or do you know?

I don't know for sure,

Okay. Falr to say that Smith Angus Ranch, Inc., had
to purchase hay to féed its livestock?

Occasionally, yes.

Okay. Who's Todd Anderson?

He's a guy that had something for sale in northern
Harding County.

Okay.

Carolyn M. Harkins, RPR (605)381-5427
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He's a guy from northern Harding County that had hay
for sale,

All right. And we have to talk in some generalities
here because all we know is that you would have
written a check to Todd Anderson for hay in the
amount of $11,464 and it looks like 80 cents, is that
fair?

Yep.

And you heard Lance Smith say yesterday the only way
anybody ever sells hay is if per the ton =—-

Yep.

~~ 1s that correct? I just interrupted you. 1Is that
correct?

Yes. That's correct,

All right., Do you have any idea what the per ton
price was in or about that time period?

I don't recall that long ago,

Okay. Do you know what it is today?

i've heard 40 to 50.

Okay. And do you remember the -- did you buy big
bales? 8Small bales? What did you buy from Todd, do.
you remember?

Large round bales.

Large round bales. And this is just a ballpark for a

kid that grew up in Sioux Falls, okay?

Carolyn M. Harkins, RPR (605)381-5427
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1200,

Okay. Of course my clients explained to me that
depends on how much molsture is in the hay and a
bunch of other things, fair?

Correct.

So just to come back to it. Was the entirety of this
hay, based upon your recollection, used for Smith
Angus cattle or would this have been used for your
personal cattle as well?

Both.

Okay. 8o to ask a question I don't know an answer
to, So Todd Anderson would not have had cattle or he
would have a ranch and had excess hay? How do you go
about finding hay?

Talk to peopleland Todd just had excess hay that
year.

Fair enough. As we move through that specific page,
the one that starts with 11808 on the top right
corner, do you see Dee's signature‘on Smith Angus
Ranch, Inc., checks?

Yes.

Do you see the designation VP underneath her name?
Yes.

And you may or may not know, but did she believe she

was the vice president of the entity during that time

Carolyn M, Harkins, RPR (605)381~5427
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All right. When you filed your 2015 federal income
tax return, how would you have characterilized that
$19,0007?

I'm not sure.

Okay. As we sit here today, would it have been
income?

I'm not sure.

Would 1t have been salary?

I'm not sure.,

Sir, do you recall in that joint account, do you
recall in the days leading up to that purchase what
the account balance woﬁld have been?

No,

Are you aware of whether 1n the time period leading
up to the purchase of that UTV whether that account
would have had sufficient funds for that purchase,
that $19,000 purchase?

I probably did because Dee told me there was enough
in there.

Okay. Did you have discussions regarding transfer of
money into that account?

No.

It was your understanding that you were drawing
income from that account?

No.

Carolyn M, Harkins, RPR (605).381~5427
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Was it your understanding you were drawing a salary
from that account?

No.

Are you aware of anything in writing that would have
ever detalled any type of compensation package Ffor
you as a director from Smith Angus Ranch?

No.

On the date in which you and your wife would have
entered into the contract for deed on that plus-minus
6,000 écres, what was your expectation for what you
would receive for pasture rent for the Smith Angus
Ranch cattle?

Half the calf crop.

Half the calf crop?

Yes,

QOkay. 8o it was not your expectation to continue to
receive rent from Smith Angus Ranch in 2015 after you
signed the contract for deed?

Correct,

So if Smith Angus Ranch, Inc., would have paid into
that joint account an amount in excess of one-half of
the value of the calf crop after you signed the
purchase contract for deed, they would have given you
the value you expected to receive?

Can you repeat the question?

Carolyn M, Harkins, RPR (605)381-5427
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Sure can.

So if Smith Angus Ranch, after you signed the
contract for deed, would have transferred payments
for pasture rent to the joint account after you
signed the contract for deed in an amount in excess
of one-half of the value of the calves, you wouldn't
have expected additional compensation?

The payment was supposed to be half the calf crop,
50...
Fair enough.

So it would either be the rent payment gets
returned to Smith Angus Ranch or you take half the
value of the calf crop, correct?

(A brlef pause.)

I suppose as the question's stated, yes.

You wouldn't expect to be double paid based upon your
understanding that existed at the time the contract
for deed was entered into, would you?

No.

We know that the calf crop of the Smith Angus Ranch
~-— Smith Angus Ranch, Inc,, cattle went to the

Belle Fourche Livestock Auction in the time period
between Dee's death and Dee's Ffuneral, correct?
Correct,

And we know that the revenue produced from that calf

Carolyn M. Harkins, RPR (605)381-5427
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crop was $212,000, correct?

Sounds right,

Okay. And we know that you held back, approximately,
28 head that you now incorborated into your own herd,
correct?

Correct.

And you take the 170 head you took to the

Belle Fourche Livestock Auction and you realized
212,000,

Have you ever done the math on what the value of
the remaining 28 head would have been assuming they
were all similar value?

No.

Okay. Did you keep the good ones?

Not necessarily.

Why do you say not necessarily?

I kept the ones that got bred, the heifers,
Okay. I won't make you do math again.
Okay.

MR. SABERS: Have you got a calculator? If you
don't want him doing the math, Lf you want me doing
it, I'll do it.

MR, NAASZ: It doesn't matter., It is what it is,
Let's do 212,000 and let's divide that by 170 head.

What is that per head?

Carolyn M, Harkins, RPR (605)381-5427
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Yes.

And this is for vaccine?

Yes.

Do you have somebody vaccinate or do you vaccinate
yourself?

I believe at this time we were vaccinating ourselves.
Okay. If we look at your personal checking account,
the one that has you and Julie on it, would I find
checks made out to the Bowman Vet Clinic for vaccine?
Posgibly,

Is it fair to say that Smith Angus Ranch, Inc., would
have covered the lion's share of the costs associated
with your livestock In regards to vaccine, feed,
cake®?

Yeah, I suppose you can say that.

Would i1t be fair to say that the only way you could
truly tell who was covering those expenses in total
would be to do a comparison between the Smith Angus
Ranch, Inc.,, account, the joint owner account we've
discussed, and your personal account?

Can you repeat the question?

Would it be fair to say that the best way to tell who
would have covered the cake, vet, vaccine expenses
for livestock in '13, '14 and '15, the best way to

determine who had paid for it would be to do a
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Correct.

This would have been after you and your wife would
have slgned the contract for deed to acqulre the
6,000 acres, correct?

Correct,

Let's look at check 12261. That is a check made out
to Buffalo Hardware?

Correct.

And that is for steel posts?

Yep.,

Would you agree with me that at the time that those

posts were bought, Smlith Angus Ranch, Inc,, did not

own land?

Correct,

In fact, if the contract for deed is enforceable, Dee
doesn't own land at this point either, does she?
No.

And so these are still posts being bought on the
Smith Angus Ranch, Inc., account for land you and
your wife own?

I'm not sure exactly where the posts went, but
probably.

Are you aware of any other land that you would have
been putting steel posts on other than your own?

No.

Carolyn M, Harkins, RPR (605)381-5427
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ownership of the entire calf crop at that branding?

MR. NAASZ: 1I'll impose an objection as it calls

for a legal conclusion as to director. Subject to
that, go ahead and answer, sir.
Can you repeat the question?

MR. SABERS: Can I have it read back?

{Question: "You believe ~~ do you believe
wearing your director hat for Smith Angus Ranch,
Inc., that it was in the best interest of Smith Angus
Ranch, Inc., to glve up ownership of the entire calf
crop at that branding?" read by the reporter.)

No.

If we go back to check number 12266, that's the check
to the Harding County Highway Department?

Right.

Who now owns the land in thch that auto gate 1s
located?

Julie and I do,

At some point did you acquire those two 80-acre
parcels? |

Yes.

And when was that?

Upon Dee's death,

And what we know is June 10th, 2015, we know that at

that point she has cancer, doesn't she?

Carolyn M, Harkins, RPR (605)381~5427
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corporate account, correct.

It is, yes.

I can't say for sure, I guess, i1f that's the only one
I wrote or not.

Okay. Keep turning in Exhibit 14 to the page which
the check number 12272 exists,

Okay.

And moving over into that left column, we discussed
this briefly, but at this point you are writing
checks to Brian Williams for Smith Angus Ranch, Inc.,
for 81,854 for pasture rent for July, correct?
Correct,

Is the corresponding check being written to Brian
Williams by you personally for pasture?

Probably not,

In 2015, do you recall writing any checks out of your
personal account to Brian Williams for pasture?

Not that I recall.

Moving on to check 12273.

Okay.

That's a check written by you in July of 2015 to
Wick's Livestock Nutrition, LLC, and that is for
mineral?

Correct.

Invoice number 6356 is referenced in that check,

Carolyn M, Harkins, RPR (605)381-5427
P.0, Box 1886, Rapid City, SD 57709
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prlease answer.
Yes.
If we look on this page, look at check 12279, bottom
left. We are now approximately one month of
September 16th, 2015, away from Dee's passing,
correct?
Correct.
My expectation is Hersruds is Hersruds of Sturgis?
Belle Fourche, probably.
Fair enough. When it references maintenance, does it
reference maintenance on what vehicle?
I'm not sure.
In the Memo line, the reason we're not sure is it
simply says maintenance, right?
Right.
Do you think it was in the best interest of Smith
Angus Ranch, Inc., for that entity to transfer
vehicles to you in your personal name?

MR, NAASZ: I'm going to object to the extent it
calls for a legal conclusion, Go ahead.
No, it wasn't in the best interest.

That same page, check number 12278, a check in the

amount of $2,250 to Henderson 0il Company. Do you

see that?

Yes,

Carolyn M, Harkins, RPR (605)381-5427
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We're about a month and two weeks away from Dee's
passing, are we not?

Correct.

This 1s for fuel?

Yes.

Is there any way to differentiate what that fuel wags
being used for?

No.

If you turn to the next page, sir, the check number
in the top right is 12234.

Yep.

Right column, third check down, check number 122817
Yep.

That would be a check made out to Brian Williams
signed by you for pasture rent for dctober?
Correct.,

Okay. If you look at the top left, Debit
Miscellaneous, that is the documentation from the
bank for a wire transfer, is it not?

Yes.

That 1s based upon a phone call that you would have
made to them on October 22nd, 2015, correct?
Correct,

And instead of a -~ and to be clear, the joint

account, as we've referred to it, and the Smith Angus

Carolyn M. Harkins, RPR (605)381~5427
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What time during the day would Dee have passed away?
I don't remember for sure.

Okay. Do you remember what time of the day that you
would have made this wire transfer?

Which wire transfer? Oh,

Thank you. The wire transfer that is reflected in
the Exhibit 14, the page Smith Angus Ranch Wire To
Dalton in the amount of~$15,000?

I don't recall what time of day it was.

Would it have been during banking hours?

Yeah,

Okay. Moving back to just something that we
discussed. You had referenced the fact that the auto
gate that we discussed and was the subject of that
receipt, Exhibit 15, was on two parcels each of 80
acres?

Correct.

Tell me about those two 80 acres, two parcels,

They were purchased from a neighbor,

By whom?

Dee.

When?

When? I believe the fall of '13, I'm not positive
on that day.

Which neighbor?

Carolyn M. Harkins, RPR (605)381-5427
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that she was in for the last, basically, week of her
life?

Peaceful Pralrie.

Peaceful Prairie. We have a Peaceful Pines aﬁd a
Pine Haven and a bunch of other places. But it's
Peaceful Prairie. All right.

So you would have been aware that Emma Dee Smith
had signed a power of attorney when she was in Sioux
Falls for treatment prior to being, basically, put in
the Peaceful Prairie entity?

Correct.
What did you recall about how that power of attorney

worked?

. I didn't know anything about it other than ghe had

signed it.

Okay. Do you know whether or not Julie Hurst had
also signed that power of attorney?

I don't know.

A guestion for her?

Yeah.

Do you Jjust file one tax return for everything?
Yes.

Okay, 1In this case, and we have produced it, but
have you had the opportunity to review the medical

records that were created in the last days of Dee

Carolyn M., Harkins, RPR (605)381-5427
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had a stroke, had she not?

Yes. Yes.

She was left side deficient after her stroke?
Correct.

And she was left side prominent? 1In other words, she
was left-handed, she was a southpaw, wasn't she?
Yes,

Do your best to explain what you recall about her
condition when she would have first shown up at
Peaceful Prairie on October 16th.

She was walking, speaking clearly. I mean, walking
with a limp. Her —-- she slept a lot, but that's
about all I recall, I guess,

Had her speech been affected by the stroke?

Not really, no.

Prior to today, have you seen these medical records?
No.

If you look at the first page, when you took her to
Peaceful Prairie, was it both you and your wife who
would have done go?

Yes,

Okay. Was it right that it would have occufred on
October 16th, 20157

Sounds right.

And so just for perspective, she would have ~-- that

Carolyn M. Harkins, RPR (605)381~5427
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would have been eight days before her passing?
Correct,

I understand, sir, and I guess I should ask, but my
expectation is you don't have any formal medical
training? |

No, I don't.

Okay. If you look at the fourth page, do you recall
or were you present when they did the intake
interview of Dee that day?

I don't recall it, I guess.

Okay. Do you recall who might have done 1t? If it
was the PA or 1f it was the —-

I would imagine it would be Jesika Floyd,

So based on your recollection of how she was doing
October 16th, I just kind of want to go through that
checklist at the bottom, that is safety
considerations.

Were there times when Dee had been incontinent
leading up to the time where she was brought to
Peaceful. Prairie?

Yes. |

Did she have no hearing in her left ear?

I believe that's right. I don't remember for sure, I
guess,

And that's fair, sir.

Carolyn M. Harkins, RPR (605)381-~5427
P.0. Box 1886, Rapid City, 8D 57709

APP,

095



10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

115

b=

=0 o0

j e

Do you remember if the hearing issue in her left
ear had been stroke-related or had it just been that
she was not young?

No idea.,

Okay. Ambulation, you understand that means walking?
Right.

And it said some?

Yep. Yep.

Okay. I understood that she walked into Peaceful
Prairie but would she get up and walk around after
her stroke in anything other than out of necessity?
Do you know what I mean by that? Unless she had to?
After she went to Peaceful Prairie?

After she had her stroke?

After she had her stroke? I believe she did, but I
guess I wasn't with her 24 hours.

Fair. When you said that she had walked with a limp,
was the limp assoclated with the stroke that she had
had or had she just had one?

I agsume 1t was associated with the stroke.

Okay. There's a reference to being legally blind in
the left eye. Do you see that?

Yep.

Was that correct?

Yeah.

Carolyn M. Harkins, RPR (605)381~5427
P.0. Box 1886, Rapid City, SD 57709

APP. 096




10

11

13
14
15
16
17
18
19
20
21
22
23
24

25

117

Dressing, Toileting, Feeding, Dressing, Meal Prep,
Shopping, Medications, Other, and there's a reference
to sometimes, 1ls that failr?

Yep.

So 1f you did not provide this information to the
nurse on that day, it would have been either Julie or
Dee, fair?

Yeah,

What we know 1s that the patient or authorized
representative signing for that day would have been
Julie, correct?

Correct.

And on that‘day, if you lock at the Admission Service
Agreement Home Health page, if you look down, Patient
unable to sign because, right at the pottom? V
Right.

It says stroke, does it not?

Yep,

And so on that day her being left-side dominant, she
can't write?

Correct,

All right. Turning to the next page, and to be
clear, 1f we look down, the date that this was
signed, at least, we've got a date of October 22nd,

20157

- Carolyn M. Harkins, RPR (605)381-5427
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No.

Did 1t?

Did it benefit the entity?

Correct.,

No.

I believe I've already asked this, but that vehicle
-~ or the value of that vehicle, how did you treat
that on your 2015 federal income tax return?

I don't know.

Did you ever have discussions with Julie Hurst, your
wife, about the power of attorney that existed for
Dee on October 20th, 20157

No.

After Dee's passing and prilor to the funeral, you
sell the calves that had been Smith Angus Ranch,
Inc,, calves priér to the branding that occurred on
June 1llth, 2015. You sell those calves between the
date she passes and the date of the funeral, correct?
Correct.

Did you provide any notice to either Lance or Craig
Smith that you had intended to sell those calves in
that time period prior to doing so?

No.

If you knew that there had been a power of attorney

signed in Sioux Falls when she was receiving medical

Carolyn M. Harkins, RPR (605)381-5427
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STATE OF SOUTH DAKOTA IN CIRCUIT COURT
88
COUNTY OF HARDING FOURTH JUDICIAL CIRCUIT
SMITH ANGUS RANCH, INC,,
31CIV18-000018
PlalntifF,
v,

TRAVIS HURST ag an alleged :
DIRECTOR of SAR, and as an individual,

v,

CRAIG SMITH and LANCE SMITH,

DEFENDANT AND THIRD-PARTY
PLAINTIFE’S RESPONSES TO
PLAINTIFE’S FIRST SET OF
INTERROGATORIES AND REQUESTS

Defendant and Third-Party Plaintiff, TOR PRODUCTION OF DOCUMENTS

Third-Party Defendants,

P Nl o N e N N N e N N N e N N N S N N s

COMES NOW Defendant and Third-Party Plaint!ff and hereby submits his answers and

responses fo Plaintiff’s First Set of Interrogatories and Requests for Production of Documents to

Defendant as follows:

INTERROGATORIES

REQUEST FOR PRODUCTIONNO. 1

Provide the originals or coples of all documents or other written materlals which you claim
support your answers to any of the Interrogatories set forth below and oll documents and
other written materlals you infend to Introduce at trinl to support any of your assertions or
defenses in this actlon,

ANSWER: Please see documents bates stamped Furst 00001 — 00692,

REQUEST FOR PRODUCTIONNO. 2

Provide coples of all documents in yoar possession, ov in the possession of any
representative, accountant, efc., regarding Smith Angus Ranch, Ine, from during the time
period In which you allege you were a director, These shall include, but not be limited to,
bank statements, including check Images, and bank account stutements for the three pears
prior to the passing of Emma Dee Sunith and for the two years after the passing of Entma
Dee Smith, This would Include any account in which you either deposited or withdrew

El
-5
b
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ANSWERNO, 16: See checkbook. I have beeti able to welte checks on Smith Angus Ranoh
account since 2000, My ability to write checks on the Smith Angus Ranch account wag not
based on my status as a director,

Interrogatory No, 17: Please identify the date in which you allege you became a director of
Smith Angus Ranch Inc, Please identify each and every document that supports such
position, who signed it, who filed it, when it was filed, how it was filed, and where it was
filed, ‘

ANSWER NO, 17: See Answer to Intertogatory No, 15,

Intetrogatory No, 18; Please identify whethet any othet person was present when you were
conversing with Emtma Dee Smith in the last thiee days of het life, If another person was

present, 1dentify-such person,

ANSWER. NO, 18: Neighbors and fijends wore constantly around, I do not recall a
conversation with Dee during this thme that did not include family or fifends,

Interrogatory No, 19: Describe in detail each fransaction you were involved in with Smith
Angus Ranch Inc, whereln you personally acquired a financial interest or benefit to includs
vehicles, hay, groceries, livestock, lawn mower, ot any type of monetary funds,

ANSWERNO, 19: Objection; vague and ambiguous, Subject fo this objection and without
waiving the same: Anything my family or I recelved from Smith Angus Ranch was authorized
and directed by Dee Smith, Any transaction involving Smith Angus Ranoh assets belng
transfetred to me or members of my family directly benefitted our family ranching operation,

Interrogatory No, 20; Describe in detail each interest in property you-reéeived from Smith
Angus Ranch Ine, during the time you allege you were a ditector of Smith Angug Ranch Ing,

ANSWER NO, 20; I was a director when Dee Smith fransferred the vohicles to her name and
my name, Defendant had no knowledge of her intention to do go ptior to her taking that
actlon, I was a director when Dee Srnith instructed Julie and triyself to place our brand on the
entire 2015 calf crop. ‘

Intorrogatory No, 21 Describe in detail each instance in which you utilized the assets and
business interests of Smith Angus Ranch Inc, to effectuate your own petsonal and financial

galn,

ANSWER.NO, 21! Dally activitles using tractors and machinery were done to benefit both
Smith Angus Rench, Ine, and my family’s operation, My family and I provided all the labor for
Smith Angus Ranch, Inc, All such activities were performed with Dee Smith’s full knowledge
and authorization,

Interrogatory No, 22: Desctibe n detall each sale of assets (Hvestook), fransfer of assets (wire
transfet), vehiols purchased and hay converted 1n which you petsonally benefited or recelved
some financlal Inferest petsonally,
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ANSWERNO, 22! Objection vague and ambiguous, and calls for a legal conoluslon as to
“converted.” Subjeot to this objection and without walving the same: I did not personally
benefit from any of the above activitles, My daughter, Sadee, benefitted from the wire
transfer by recelving a vehicle for graduation from high school,

Interrggatory No, 23: Identify each asset of SAR which was transfetred to you durlng the time
you allege you wete acting as a director of Smith Angus Ranch Ino,

ANSWERNO: 23: See response to Interrogatory No, 20,

Interrogatory No, 24: For each such asset listed in your response to the previous Intetrogatory,
state the amount that you benefited, where such asset or benefit curtently resides or is deposited
and fnvested, and its current value, '

ANSWER NO, 24! See response to Interrogatory No, 20, Some vehicles ate utilized on my
family’s ranch; two plekups and the Buick Enclave have been sold; the 2015 calf crop has been
sold, except for some replacement hoifers that are now part of out family®s cow herd,

Intetrogatory No, 25: If you contend in this litigation that your actlons were authorized by Smith
Angus Rancl, Inc, please identify every written document that supports such position,

ANSWER NO, 25! There are no written documents, The authorlzations were all verbal from
Des Smith,

Interrogatory No, 26; Identify each individual having information regarding any communication
made by Emma Smith suggesting her approval of yout conduct as dentified and alleged in the
Answer, oo ‘ : -

ANSWER NO, 26: Julie Huist and the witnesses set forth in Defendant’s Response to
Interrogatory Nos 5,

Intetrogatory No, 27; Please 1dentify when you communicated to Smith Angus Ranch Ine, that
you had allegedly obtained approval to acquire a vehlele for your daughter that, as you
testified, you ultimately ended up owning yourself,

ANSWER NO. 27: Dee Smith started talking about getiing a vehiele for Defendant’s
daughter, Sadee, In her senior year of high school which was the fall of 2015, A vehicle was
purchased and then traded for another vehicle of the same yeat from me that Sadee was more

comfortable drlving,

Interrogatory No, 28; As an alleged director of Smith Angus Ranch Ine,, please deseribe in detail
all assets of Smith Angus Ranch Inoe, two years priot to the death of Emma Dee Smith, This
should include & list of all livestock, hay, equipment, and batk accounts and balances,

ANSWER NO, 28: Objection, Overly-burdensome, Subject to this objection and without
walving the same; It was my understanding that I was not a directot two years prior to the death
of Dee Smith, Smith Angus Ranch, Inc., has all the cotporate documents and information in its
possossion,
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STATE OF SOUTH DAKOTA ) IN CIRCUIT COURT

) SS
COUNTY OF HARDING ) FOURTH JUDICIAL CIRCUIT
SMITH ANGUS RANCH, INC. (SAR), 31CIV18-000018
Plaintiff,
PLAINTIFF AND THIRD-PARTY
vS. DEFENDANTS’ REPLY
MEMORANDUM IN SUPPORT OF
TRAVIS HURST, as an alleged MOTION FOR PARTIAL SUMMARY
DIRECTOR OF SAR, and as an JUDGMENT

individual,

Defendant and
Third-Party Plaintiff,

VS.
CRAIG SMITH and LANCE SMITH,

Third-Party Defendants.

COME NOW the Plaintiff, Smith Angus Ranch, Inc. (hereinafter “SAR?),
and Third-Party Defendants, Craig Smith and Lance Smith, through
undersigned counsel, hereby submit this Reply Memorandum in Support of
~ Motion for Partial Summary Judgment pursuant to SDCL § 15-6-56(a).

PRELIMINARY STATEMENT

Defendant Travis Hurst’s Response is precisely the type of self-serving oral
extrinsic evidence that our South Dakota Supreme Court has repeatedly stated
is not admissible to raise of factual issue of whether there was authorization of
a fiduciary to self-deal. Defendant’s entire defense is predicated upon his claim

that Dee Smith orally directed all of his admittedly self-serving transactions. As
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noted, Hurst does not deny any of the acts of self-dealing set out by Plaintiff in
its’ original Memorandum. Rather, in an attempt to avoid summary judgment
for these admitted acts, Defendant asks this court to overlook the bright line rule
that our Supreme Court has established prohibiting oral extrinsic evidence so as
to create a question of fact. Because Hurst has failed to cite to any statutory or
case law supporting his arguments that distinguish the bright line fiduciary rule
announced by our Court, this Court must grant Plaintiffs’ Motion for Partial
Summary Judgment.

FACTUAL BACKGROUND

On September 11, 2018, Plaintiff commenced this action against Travis
Hurst (hereinafter “Hurst”) after learning Hurst engaged in self-dealing and
breached the fiduciary duty he owed to SAR. (See Complaint § 8,9,14). The
Complaint also alleges three alternative causes of action against Hurst including
usurpation of corporate opportunity, fraud and conversion. Id at § 17-3.
However, this motion is limited to Hurst’s breach of fiduciary duty and self-
dealing which now, based on discovery responses, and the sworn deposition
testimony of Travis Hurst, is undisputed.

During her lifetime, Emma Dge Smith (hereinafter “Dee Smith”) was the
sole shareholder of SAR and remained so at the time of her passing on October
24, 2015. (Complaint § 2). SAR primarily ran cattle énd was located in Harding
County. Emma had three children Lance Smith, Craig Smith and Julie Hurst.
Lance Smith (hereinafter “Lance”) and Craig Smith (hereinafter “Craig”) were

appointed co-personal representatives of the Estate of Emma Dee Smith in her
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will. Id. at § 3. Lance and Craig were also bequeathed any and all interest Emma
had in SAR at the time of her death (primarily cattle, hay and equipment). Id. at
7 4. Lance and Craig were Directors of SAR and responsible for its wrapping up.
Id. Prior to Emma’s death however, Hurst (Defendant and Julie Hurst’s husband)
was a director of SAR. (Ex. 11; Hurst Depo. P. 11-14). Hurst worked on the
ranch alongside his wife, Julie, during the period leading up to Dee Smith’s
death.

In December 2014, Dee Smith signed a Power of Attorney while she was in
treatment in Sioux Falls, SD. (Defendant’s Interrogatory Response No. 35; SUMF
7 6). Sometime thereafter, Dee Smith suffered a stroke which led her to become
legally blind in the left eye and was admitted to the nursing home at Peaceful
Prairie. (SUMF { 7-9). She was there for one week until her passing in October
2015. (SUMF ¢§ 6). Subsequently, the Estate hired counsel, and consistent with
responsibilities as co-personal representative, Lance and Craig began looking
into the Estate’s finances. They uncovered that Hurst had initiated and
completed countless transactions that amounted to a breach of fiduciary duty
and self-dealing.

ARGUMENT
A. Summary Judgement Standard
The standard for summary judgment is well known and settled in South
Dakota. The Supreme Court as stated that the trial court,
. must determine whether the moving party demonstrated the
absence of any genuine issue of material fact and showed

entitlement to judgment on the merits as a matter of law. The
evidence must be viewed most favorably to the nonmoving party and
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reasonable doubts should be resolved against the moving party. The

nonmoving party, however, must present specific facts showing that

a genuine, material issue for trial exists.

Zochert v. Protective Life Ins. Co., 2018 S.D. 84, 919, N.W.2.

B. Hurst Creation of Fiduciary Duty and Breach

“The existence of a fiduciary duty and the scope of that duty are questions of
law for the trial court.” Landstrom v. Shaver, 1997 SD 25, P25, 561 N.W.2d 1,
7. "Afiduciary is defined as 'a person who is required to act for the benefit of
another person on all matters within the scope of their relationship." Dykstra v.
Page Holding Co., 2009 SD 38, § 27, 766 N.W.2d 491, 497 (quoting Black's Law
Dictionary (8th ed. 2004)). "[Dl]irectors of a corporation occupy
a fiduciary position in respect to the corporation and its shareholders, and are
required to exercise the utmost good faith in all transactions touching
a director's duty." Case v. Murdock, 488 N.W.2d 885, 890 (citing Schurr wv.
Weaver, 74 SD 378, 384, 53 N.W.2d 290, 293 (1952)).

To recover for breach of fiduciary duty, a plaintiff must prove: (1) that the
defendant was acting as plaintiff's fiduciary; (2) that the defendant breached
a fiduciary duty to plaintiff; (3) that plaintiff incurred damages; and (4) that the
defendant's breach of the fiduciary duty was a cause of plaintiffs damages.
Chem-Age Indus. v. Glover, 652 N.W.2d 756, 761 (S.D. 2002).

The fiduciary relationship between SAR and Hurst is clearly established
by Hurst’s testimony and South Dakota case law. Hurst admitted that he was

the director and vice president of SAR in his deposition and written discovery

responses. (SUMF 2 and 3). Hurst admitted that directors of corporations owe
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a fiduciary duty and that the purpose of becoming a director of the corporation
is to benefit the corporation and not to benefit one’s self. He testified,
Q: [I]f you look at 7, it says, Defendant admits as a general
proposition directors owe a fiduciary duty to corporations. Can we

agree on that basic premise here today?

Mr. Naaz: I'm going to object to the degree it calls for a legal
conclusion. Go ahead and answer.

A: From what I know now, yes, I would agree.

Q: And so the purpose — and can we also agree on the general

proposition the purpose of becoming a director of the corporation is

to benefit the corporation, not to benefit one’s self, is that fair?

A: Yeah, that’s fair.
(Deposition of Travis Hurst p.7:19-8:7). More importantly though, Hurst
throughout his deposition testimony, admitted that his actions were not for the
benefit of SAR. (SUMF q 19, 25, 30, 31, 32, 33, 36, 37, 39, 40). As shown below,
Hurst’s breach of his fiduciary duty to SAR was encompassed in many forms
including: initiating wire transfers for personal vehicles, converting assets,
writing checks for personal eXpenses, and buying real property that SAR would
have had an interest in which amount to usurpation of corporate opportunity.
Therefore, based upon Hurst own admissions and as director; his duty required
him to have placed the interest of SAR ahead of all other interests to include his
own and to have acted with utmost good faith to have avoided any type or kind
of self-dealing. The record is clear that Hurst was acting as a fiduciary for SAR,

that he breached that duty by engaging in acts not for the benefit of SAR and

self-dealing and that due to that breach, Plaintiff has incurred.d_ama_ges.
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Therefore, the Plaintiff is entitled to a judgment as a matter of law on Count 1 of
the Complaint.
C. Hurst Acted In Self-Dealing

As previously stated herein, when a fiduciary relationship exists a
corresponding duty to not self—déal is created as well. "A fiduciary must act with
utmost good faith and avoid any act of self-dealing that places [his] personal
interest in conflict with [his] obligations to the beneficiaries." In re Estate of
Stevenson, 2000 SD 24, § 9, 605 N.W.2d 818, 821 (quoting Am. State Bank v.
Adkins, 458 N.W.2d 807, 811 (S.D. 1990)). In the corporate setting the South
Dakota Supreme Court has repeated stated, “[TThat a director of a corporation
has a duty to make a full and frank disclosure of the circumstances in a deal
affecting the corporation and was not to undertake such dealing without
sanction of the corporation.” Case v. Murdock, 488 N.W.2d 885, 890, (1992)
citing Schurr v. Weaver, 74 S.D. 378, 384, 53 N.Wf2d 290, 293 (1952)). The
doctrine of corporate opportunity has a long history in the law. Essentially, the
doctrine holds that one who occupies a fiduciary relationship to a corporation
may not acquire, in opposition to the corporation, property in which the
corporation has an interest or tangible expectancy. Id. It its decision in Case,
the Court cited with approvalVS Fletcher Cyc. of Corp., § 861.1, p. 288 (1986)
stating:

If the doctrine of business opportunity is to possess any vitality, the

corporation or association must be given the opportunity to decide,

upon full disclosure of the pertinent facts, whether it wishes to enter

into a business that is reasonably incident to its present or

perspective operations. Since a director is under a duty to inform

the corporation of the full circumstances of the transaction, mere
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disclosure of the transaction, without revealing the surrounding
circumstances, is not sufficient, and it has been held that the failure
to make complete disclosure constitutes constructive fraud, thereby
tolling the statute of limitations.
Id. Given the clear fiduciary relationship imposed upon Hurst, Hurst’s
duty was to protect SAR’s interests above and beyond his own interests.
However, as evidenced by his own testimony, Hurst regularly placed his
own personal interest ahead of the corporation. A list of some of Hurst’s
self-dealings follows:

1. Pickup purchase -In July 2014 ) Hurst bought a pickup for his
son, using funds from the SAR account. Hurst testified:

Q: And so in July of 2014, you would have utilized, while acting

as a director of Smith Angus Ranch, Inc., funds from Smith Angus

Ranch, Inc., to buy your son a pickup?

A: Yes. That’s right.

Q: Can you tell me where in your director’s hat how that

purchase benefited Smith Angus Ranch, Inc.?

A: It didn’t.

(Deposition of Travis Hurst p. 69:3-13)

2. Second pickup purchase - In October of 2015, after Dee
had a stroke just days before her death, Hurst wired money from the SAR
account to buy another pickup. He admitted:

Q: You wire transferred money on October 20, 2015, from Smith

Angus Ranch, Inc., account for the purchase of a vehicle that was titled

in your name, correct?
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A:

Q:

Correct.

Can you tell me how the use of Smith Angus Ranch, Inc. funds

to buy a pickup that was title in your own name benefited the entity?

A:

z QO = O

No.

Did it?

Did it benefit the entity?
Correct.

No.

(Deposition of Travis Hurst p. 121:13-122:5)

3.

Purchase of steel fence posts by SAR for land owned by Hurst - In

May of 2015, Hurst admits purchasing steel fence posts and fencing supplies

out of the SAR checking account to be used on land that allegedly was owned by

Hurst. He testified:

Q:

Hardware?

A:

Q:

A:

Q:

Let's look at check 12261. That is a check made out to Buffalo

Correct.
And that is for steel posts?
Yep.

Would you agree with me that at the time that those posts

were bought, Smith Angus Ranch, Inc., did not own land?

A:

Correct.
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Q: In fact, if the contract for deed is enforceable, Dee doesn't own

land at this point either, does she?
A: No.

Q: And so these are still posts being bought on the Smith Angus

Ranch, Inc., account for land you and your wife own?
A: I'm not sure exactly where the posts went, but probably.

Q: Are you aware of any other land that you would have been

putting steel posts on other than your own?

A: No.

(Deposition of Travis Hurst p. 85:6-25)

4, Purchase of approximately 6,000 acres from Dee Smith - SAR
which owned the cattle, kept those cattle on land owned by Dee Smith
individually. In the spring of 2015, Hurst a director of SAR, signed a
contract for deed personally purchasing the land for $200 per acre from
Dee Smith. (Deposition of Travis Hurst p. 56). Following Dee’s death in
October of 2015, an appraisal was done on the property which appraised
the land in excess of $600 per acre. Id. Hurst did not offer this property
to SAR despite the fact that SAR was renting the property to run its cattle
on it, he testified:

Q: In your role as a director of Smith Angus Ranch, did

you ever contemplate having Smith Angus Ranch acquire

the property?
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A: No.
Q: Okay. Do you recall the per acre price that the
purchase agreement detailed?

A: I believe it was 200.

Q: An acre?
A: Yes.
Q: You subsequently become aware through the estate work

that an appraisal was done on that same property?

A: Correct.

Q:  And you understand that appraisal is north of 600 an acre?
A: Correct.

Q: Okay. So, again, going back to my question in regards to your

role or your hat as a director of Smith Angus Ranch, there is a
transaction taking place where just assuming the appraisal number
and the purchase number that land is being bought for 400 an acre
less than what it's worth, fair?
A: Fair.
(Deposition of Travis Hurst p. 56:12-57:8). Additionally, after the Contract
for Deed was entered Hurst charged SAR one half of the 2015 calf crop, a
value of $123,500.00, as compensation for pasture rent. He testified:
Q: On the date in which you and your wife would have entered
into the contract for deed on that plus-minus 6,000 acres, what was

your expectation for what you

APP. 112



would receive for pasture rent for the Smith Angus Ranch cattle?

A: Half the calf crop.

(Deposition of Travis Hurst p. 60:8-13). So not only did Hurst acquire the land
for one third of its appraised value, he then turned around and charged SAR
$123,500.00 as rent to pasture its cattle.

None of the four examples of self-dealing listed above are disputed; they
can’t be. However, Hurst is now desperately attempting to claim that Dee Smith
orally blessed his abhorrent profiting off of the back of SAR. As explained below,
that argument is prohibited.

C. No Extrinsic Evidence is Admissible to Prove Oral Authorization to

Self-Deal

According to Hurst’s testimony and responses to written discovery, he
has taken the position that Dee Smith had given him verbal authorization to
self-deal. (SUMF § 12). In responding to Plaintiff’'s Interrogatories on this topic,

Hurst answered as follows:

Interrogatory No. 23: If you contend in this litigation that your actions were authorized by Smith
Angus Ranch, Ing. please identify every written document that supports such position.

ANSWER NO. 25: Thete are no written documents, The authorizations were all verbal from
Dee Smith,

Hurst admits that there are no written documents, in the bylaws or otherwise
that authorized his self- dealing actions by SAR. (SUMF q 11-12). Likewise, at
his deposition he testified:

Q: And so as we sit here today, and I understand discovery is

continuing, but as we sit here today, you are not aware of any
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written document that would have given you written authority to

transfer assets from Smith Angus Ranch to yourself?

A: No.
(Travis Hurst Depo. p.25:11-16). The Supreme Court has held that if the power
to self-deal is not specifically articulated in the governing document, the power
to do so does not exist. Wyman v. Bruckﬁer, 908 N.W.2d 170, 176 (S.D. 2018).
The Supreme Court in Stoebner recently addressed the issue of “oral” authority
in cases of breach of fiduciary duty and self- dealing and adopted a bright line
rule excluding oral extrinsic evidence to raise a factual issue as to whether an
attorney in fact was authorized to self-deal under a power of attorney. The Court

stated:

Because fiduciaries must strictly avoid any acts of self-dealing, the
authority to self-deal exists only if the power of attorney provides
"clear and unmistakable language" specifically authorizing acts of
self-dealing. Id. § 14, 721 N.W.2d at 435. "Self-dealing occurs when
an agent pits their personal interests against their obligations to the
principal." Wyman, 2018 S.D. 17, § 23, 908 N.W.2d at 177. Self-
dealing is precluded "even when the language of a power of attorney
might logically entail the ability to self-deal" if there is no explicit
provision allowing it. Id. § 22, 908 N\W.2d at 177.

“No written evidence has been introduced that clearly articulates
that Stoebner authorized this act of self-dealing. Regardless of
Huether’s intentions and even if Stoebner approved of the
transaction, there is no admissible written evidence supporting
Huether’s ability to self-deal.” Id. at 268-69.

“We have adopted a bright line rule that no oral extrinsic evidence
may be introduced to raise a factual issue as to whether an attorney
in fact was authorized to self deal under a power of attorney.” Id. at
268 (emphasis added).
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Estate of Stoebner v. Huether, 935 N.W.2d 262, 267-68 (S.D. 2019). Here, it is
undisputed that the SAR by-laws or corporate documents appointing Hurst as
Director did nét contain the power to self-deal, and Hurst admitted this as true.
(SUMF § 11-12). As such, Hurst cannot use the allegation that Dee Smith gave
him verbal authority to avoid summary judgment.

However, even if this Court were to consideriHurst’s claim that Dee Smith
gave him verbal authority to self-deal, a review of Hurst’s testimony brings this
allegation into serious doubt. For instance, after Dee Smith had a stroke she
was admitted to Peaceful Prairie Nursing Home for nursing care. While Dee was
at Peaceful Prairie, in a failing, unresponsive state of health, Hurst wired money
out of the SAR checking account to purchase a pickup in Bozeman, Montana,
that was titled solely in his name. He testified:

Q: If we go down October 20, 2015.

Down to where:
Where it starts, Client required, fourth line, right side.

Okay.

Q = O =

Ill read it. Client required extensive assistance. Complains
ADLs throughout day. Client not responding to commands, total
assist. And I think that - - I don’t know what a C with a line over it
means. But it says total assist, feedings & toileting & snacks. Did I
read that correctly?

A: Yep.

Q: She is not doing very well on October 20th, 2015, is she?
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A:

Q:

No.

You wire transferred money on October 20th, 2015, from Smith

Angus Ranch, Inc., account for the purchase of a vehicle that was

titled in your name, correct?

A:

Q:

Correct.

Can you tell me how the use of Smith Angus Ranch, Inc. funds

to buy a pickup that was title in your own name benefited the entity?

A:

o » O

No.

Did it?

Did it benefit the entity?
Correct.

No.

(Deposition of Travis Hurst p. 120:2-22, 121:13-122:5)

Despite the nursing notes showing Dee Smith was ‘not responding to

commands’, Hurst claims that Dee gave him oral authority to purchase a

personal pickup. This is exactly the type of self-serving statement that the

Supreme Court does not allow. Based upon the bright line rule adopted by our

South Dakota Supreme Court, Hurst is prohibited from arguing that his actions

of self-dealing were done so at the oral direction of Dee Smith. Consequently, the

undisputed facts in this case and the governing law clearly support the

conclusion that Hurst was in engaged in self-dealing and did not have the

authority to self-deal in any respect. Therefore, the Plaintiff is entitled to a

judgment as a matter of law on Count 2 of the Complaint.
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CONCLUSION

Plaintiff believes all the arguments for and against summary judgment boil
down to this; if the bright line rule applies then summary judgment is proper in
favor of Plaintiff because Defendant does not dispute self-dealing in any of the
transactions involving the corporation. If the bright line rule does not apply,
then Plaintiff agrees that there remain questions of material facts and summary
judgment should be denied. We believe that the statutory and case law clearly
demonstrates that the undisputed material facts are that Travis Hurst owed a
fiduciary to the corporation; that he breached that fiduciary duty by self-dealing;
that there is no writing authorizing his self—dealing and that no oral extrinsic
evidence can be admitted to create a question of fact. For these reasons, Plaintiff
respectfully requests the Court enter and Order Granting Plaintiff’'s Motion for

Partial Summary Judgment.

Submitted this 4th day of August, 2020.
| CLAYBORNE, LOOS & SABERS, LLP

/s/ Michael K. Sabers
MICHAEL K. SABERS

TRAVIS B. JONES

Attorneys for Plaintiff and Third-
Party Defendants '

2834 Jackson Blvd., Suite 201
PO Box 9129

Rapid City, SD 57709-9129
msabers@clslawyers.net
tiones@clslawyers.net
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CERTIFICATE OF SERVICE

The undersigned hereby certifies that he served true and correct copies of
the foregoing PLAINTIFF AND THIRD-PARTY DEFENDANTS’ REPLY
MEMORANDUM IN SUPPORT OF MOTION FOR PARTIAL SUMMARY
JUDGMENT upon the persons herein next named, on the date shown below, by
serving the same through Odyssey File and Serve, to:

David Lust
Matthew Naasz
Gunderson, Palmer, Nelson & Ashmore
- 506 6th Street
P.O. Box 8045
Rapid City, SD 57709

and that such addresses are the last addresses known to the
subscriber/undersigned.

Dated this 4t day of August, 2020.

/s/ Michael K. Sabers
MICHAEL K. SABERS
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STATE OF SOUTH DAKOTA )
) SS
COUNTY OF HARDING )

IN CIRCUIT COURT

FOURTH JUDICIAL CIRCUIT

SMITH ANGUS RANCH, INC. (SAR),
Plaintiff,
VS.

TRAVIS HURST, as an alleged
DIRECTOR OF SAR, and as an

31CIV18-000018

PLAINTIFF AND THIRD-PARTY
DEFENDANTS’ REPLY TO
DEFENDANT AND THIRD-PARTY
PLAINTIFF’S STATEMENT OF
UNDISPUTED MATERIAL FACTS

individual,

Defendant and
Third-Party Plaintiff,

VS.
CRAIG SMITH and LANCE SMITH,

Thifd—Party Defendants.

COME NOW the Plaintiff, Smith Angus Ranch, Inc. (hereinafter “SAR”),
and Third-Party Defendants, Craig Smith and Lance Smith, through
undersigned counsel, and hereby submit this Reply in opposition to Defendant
and Third-Party Plaintiff’s Statement of Undisputed Material Facts in support of
its Motion for Partial Summary Judgment.

Plaintiff objects to all of Defendant and Third-Party Plaintiff’s Statement of
Undisputed Material Facts that are based upon the Affidavit of Travis Hurst. The
South Dakota Supreme Court has “adopted a bright line rule that no oral

extrinsic evidence may be introduced to raise a factual issue as to whether an
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attorney in fact was authorized to self-deal under a power of attorney.” See
Estate of Stoebner v. Huether, 935 N.W.2d 262, 267-68 (S.D. 2019).

1. Calvin Smith and Emma Smith (“Dee”) had three children: Lance A.
Smith (“Lance”), Craig J. Smith (“Craig’) and Julie Hurst (“Julie”). Affidavit of
Travis Hurst at 2.

ANSWER: Objection, not relevant. Not material.

2. Dee and her husband Calvin raised their children on a ranch in
Jones County outside of Murdo, South Dakota until 2000. Id. at { 3.

ANSWER: Objection, not relevant. Not material.

3. In 2000, Dee and Calvin Smith sold their property in Jones County
and bought a ranch in Harding County. Id. at § 4.

ANSWER: Objection, not relevant. Not material.

4. By 1994, Julie Hurst and her husband Travis Hurst (“Travis”) were
fully engaged in the family ranching busmess living and working on the ranch
with Dee and Calvin. Id. at 5.

ANSWER: Objection, not relevant. Not material.

5. Travis and Julie Hurst relocated their family to the Harding County
ranch with Calvin and Dee. Id. at ] 6. :

ANSWER: Objection, not relevant. Not material.

6. Calvin passed away in 2008. Id. at § 7.

ANSWER: Objection, not relevant. Not material.

7. Dee stayed on her ranch after Calvin’s death. Id. at | 8.
ANSWER: Objection, not relevant. Not material.

8. Lance and Craig Smith left the ranch prior to 2000. Id. at § 9.
ANSWER: Objection, not relevant. Not material.

0, Travis and Julie raised their children w1th Calvin and Dee Smith on
the ranch in Harding County. Id. at ] 10.
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ANSWER: Objection, not relevant. Not material.

10. The ranch operation was a collective effort with the help of Travis,
Julie and their children Dalton, Sadee and Macy. Id. at § 11.

ANSWER: Objection, not relevant. Not material.
11. Travis and Julie received no salary for their efforts. Id. at § 12.
ANSWER: Objection, not relevant. Not material.

12. Travis and Julie were allowed to run their personal cattle on land
owned by Dee and Calvin. Id. at § 13.

ANSWER: Objection, not relevant. Not material.

13. After Calvin’s death, Travis became more instrumental in the
operations and management of the ranch. Id. at § 14.

ANSWER: Objection, not relevant. Not material.

14. . Smith Angus Ranch, Inc. (“SAR”) was established in approximately
1991. Id. at § 15.-

ANSWER: Admit.

15. During their marriage Calvin and Dee were the shareholders, officers
and directors of SAR. Id. at ] 16.

ANSWER: Admit.

16. When Calvin died, Dee became the sole shareholder. Id. at § 17.
ANSWER: Admit.

17. Dee was also the sole officer and director until 2013. Id. at ] 18.
ANSWER: Admit.

18. Dee was diagnhosed with cancer in 2013. Id. at ] 19.

ANSWER: Admit.

19. Treatment often took Dee away from the ranch, to Sioux Falls, South
Dakota. Id. at q 20.
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ANSWER: Objection, not relevant. Not material.

20. In 2013, Dee added Travis Hurst’s name to the Amended Annual
Report filed with the South Dakota Secretary of State’s office as vice president
and director. Id. at § 21; Defendant’s Answer to Interrogatory #15.

ANSWER: Denied. The dates included on the reports are inconsistent
and suspect. Admitted that Travis was a director as he has admitted.

» 21. TréLVis was added as a director to allow for him to be able to authorize
SAR cattle transactions at local sale barns. Affidavit of Travis Hurst at § 22.

ANSWER: Objection, not relevant. Not material. There is nothing in
writing to substantiate this allegation.

22. Travis, Dee and SAR’s relationship did not change in any meaningful
way after being listed as a director on the Amended Annual Reports, nor did
operation of the family ranch. Id. at § 23; Defendant’s Answer to Interrogatory
#14.

ANSWER: Objection, not relevant. Not material.

23. Travis, Julie and Dee continued to operate the ranch collectively.
Affidavit of Travis Hurst at § 24.

ANSWER: Objection, not relevant, vague.

24. Travis had been a signatory on SAR checks since at least July 26,
2000. Id. at ] 25.

ANSWER: Objection, not relevant. Not material.

25. Travis continued to utilize the SAR checking account as needed and
directed by Dee to make ranch related purchases, just as he had done for years
before he was listed as a director. Id. at ] 26.

ANSWER: Objection, not relevant. Not material. Deny that there is
any evidence that Dee directed any of Travis’ actions.

26. Dee remained singularly in charge of corporate documents and
decisions. Anything received by Travis Hurst or his family from SAR was
authorized and directed by Dee Smith. Id. at § 27; Defendant’s Answers to
Interrogatories #14, 19.
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ANSWER: Objection, vague as to time. Deny that there is any
evidence that Dee directed or authorized any of the benefits received by
Hurst or his family.

27. No arrangement was ever formalized placing the parties’ respective
obligations or authority in writing. Affidavit of Travis Hurst at q 28.

ANSWER: Admit that there are no written documents authorizing any
self-dealing by Hurst.

28.  No shares of SAR were ever transferred to Travis or Julie. Id. at
29.

ANSWER: Admit.

29. Dee remained the sole shareholder until her death. Id. at § 30.
Deposition of Craig Smith pgs. 13, 47; Deposition of Lance Smith, pg. 23.

ANSWER: Admit.

30. In 2015, Dee sold the 6,000 acre ranch to Travis and Julie by a
contract for deed. Affidavit of Travis Hurst at ] 31.

ANSWER: Admit.
31. The real property had never been a corporaté asset. Id. at ] 32.
ANSWER: Admit. |

32. The real property was owned by Dee individually after Calvin’s
death. Id. at § 33.

ANSWER: Admit.

33. Dee executed a Last Will and Testament on April 3, 2015. Deposition
of Lance Smith, pg. 102 and Exhibit 8.

ANSWER: Objection, not relevant. Not material. Notwithstanding
said objections Admit.

34. In her Will, Dee forgave the principal and interest payments due for
the real property. Deposition of Lance Smith, Exhibit 8.

ANSWER: Objection, not relevant. Not material. The document
speaks for itself.

i
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35. Dee’s Will states “I am aware that my sons may not be happy with
the provisions I have made in my Will; however I ask them to honor my wishes
and accept what I have done. I love all my children very much, and equally.”
Deposition of Lance Smith, Exhibit 8 at Article XI.

ANSWER: Objection, not relevant. Not material. The document
speaks for itself. '

36. The Will devised all shares of SAR to Lance Smith and Craig Smith
in equal shares. Id. at Article V.

ANSWER: Objection, not relevant. Not material. The documents
speaks for itself.

37. Under Dee’s direction the 2015 calf crop from the SAR cows were all
branded with Travis and Julie’s personal brand. Affidavit of Travis Hurst at § 34.

ANSWER: Deny that there is any evidence that Dee directed that all
the 2015 calf crop was to be branded with Travis and Julie’s personal brand.

38. The SAR cows, roughly 200 pairs, grazed on the real property
purchased by Travis and Julie. Id. at q 35.

ANSWER: Admit.

39. Half of the 2015 calf crop was rﬁeéﬁt to péy for use of ‘the p'a'stlife
by the pairs during the 2015 grazing season. The other half was a gift from Dee
to Travis and Julie. Id. at § 36.

ANSWER: Deny that there is any evidence that Dee gifted half of the
calf crop to Travis and Julie or that she directed that the other half was to
served as payment for grazing.

40. Dee unilaterally went to the Harding County Treasurer’s office and
placed Travis’s name on the SAR vehicles. Id. at § 37; Defendant’s Response to
Interrogatory #20.

ANSWER: Objection, not relevant. Not material.

41. In May of 2015, Dee also wrote personal checks to her sons for
$100,000 each. On the memo line of the checks Dee wrote “inheritance” or
“inheritance share.” Deposition of Lance Smith, pgs. 99-100; Deposition of Craig
Smith pgs. 53-54; Exhibit 7 to Affidavit of Lance Smith.

ANSWER: Objection, not relevant. Not material.
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42. Craig Smith visited his mother, Dee, one time at the family ranch in
Harding County after Dee stopped seeking cancer treatment in Sioux Falls.
Deposition of Craig Smith, pgs. 9-10.

ANSWER: Objection, not relevant. Not material.

43. Plaintiff challehges Travis’ actions in this matter based solely on the
lack of written authorization for the transactions. Deposition of Craig Smith pgs.
27-28, 33-34, 46; Deposition of Lance Smith pgs. 56-57, 62, 74-76; Plaintiffs
Response to Defendants Interrogatories # 25-27.

ANSWER: Objection, not relevant. Not material.

44. Lance Smith did not visit the family ranch between the time his
father passed away and the time his mother passed away. Deposition of Lance
Smith, pg. 11.

ANSWER: Objection, not relevant. Not material.

45. Dee Smith purchased a vehicle for each child of Lance Smith and
Craig Smith. These vehicles were purchased between $10,000 and $16,000,
about the time the children were juniors and seniors in high school. Deposition
of Lance Smith, pgs. 65-66; Deposition of Craig Smith pgs. 35-36.

ANSWER: Objection, not relevant. Not material.

46. When visiting the ranch, Lance and Craig provided almost no
assistance to their father and mother. Deposition of Craig Smith pgs. 7-8;
Deposition of Lance Smith pgs. 8-10.

ANSWER: Objection, not relevant. Not material.

47. Following Calvin’s Death, Dee was the President of SAR. See, 2013
Amended Annual Report, Exhibit 2 to Lance Smith Deposition.

ANSWER: Admit.
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Submitted this 4th day of August. 2020.
CLAYBORNE, LOOS & SABERS, LLP

/s/ Michael K. Sabers
MICHAEL K. SABERS

TRAVIS B. JONES

Attorneys for Plaintiff and Third-
Party Defendants

2834 Jackson Blvd., Suite 201
PO Box 9129

Rapid City, SD 57709-9129
msabers@clslawyers.net
tiones@clslawyers.net

CERTIFICATE OF SERVICE

The undersigned hereby certifies that he served true and correct copies of
the foregoing PLAINTIFF AND THIRD-PARTY DEFENDANTS’ REPLY TO
DEFENDANT AND THIRD-PARTY . PLAINTIFF’S STATEMENT OF
UNDISPUTED MATERIAL FACTS upon the persons herein next named, on the
date shown below, by serving the same through Odyssey File and Serve, to:

David Lust
Matthew Naasz
Gunderson, Palmer, Nelson & Ashmore
506 6t Street
P.O. Box 8045
Rapid City, SD 57709

and that such addresses are the last addresses known to the
subscriber/undersigned.

Dated this 4t day of August, 2020,

/s/ Michael K, Sabers
MICHAEL K. SABERS
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STATE OF SOUTH DAKOTA ) IN CIRCUIT COURT

)SS
COUNTY OF HARDING ) FOURTH JUDICIAL CIRCUIT
)
SMITH ANGUS RANCH Inc. (SAR), ) 31CIV18-000018
)
)
Plaintiff, )
V. ) DEFENDANT AND THIRD-PARTY
) PLAINTIFE’S RESPONSE TO
TRAVIS HURST, as an alleged ) PLAINTIFF AND THIRD-PARTY
DIRECTOR OF SAR, and as an individual, ) DEFENDANTS’ STATEMENT OF
) UNDISPUTED MATERIAL FACTS
Defendant and ) IN SUPPORT OF MOTION FOR PARTTAL
Third-Party Plaintiff, ) SUMMARY JUDGMENT
)
V. )
)
CRAIG SMITH and LANCE SMITH, )
)
Third-Party Defendants. )

COME NOW the Defendant, Travis Hurst and Third-Party Plaintiff, Smith Angus Ranch,
Inc. (SAR), through their attorney of record, Matthew E. Naasz of Gunderson, Palmer, Nelson &
Ashmore, L.L.P., of Rapid City, South Dakota, and makes this response in opposition to Plaintiff
and Third-Party Defendants’ Statement of Undisputed Material Facts in Support of Motion for
Partial Summary Judgment.

PLAINTIFE’S STATEMENT OF UNDISPUTED FACTS

1. Smith Angus Ranch is a South Dakota Corporation. (Hurst Depo p.7).

ANSWER: Undisputed.

2. Hurst admits that as a general proposition, directors owe a fiduciary duty to

corporations and that the purpose of becoming a director of the corporation is to benefit

the corporation and not to benefit one’s self. (Hurst Depo p. 7-8).

ANSWER: Objection, the deposition question called for a legal conclusion.
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3. SAR submitted an annual farm report dated October 30, 2013 designating Travis Hurst

as vice president and director. (Hurst Depo. p. 11-14).
ANSWER: Undisputed.

4. Hurst became an authorized user on a bank account in Dee Smith’s name. (Hurst Depo

p. 18-19).
ANSWER: Undisputed.

5. Hurst was an authorized user to two accounts, the SAR corporate account and First

Fidelity account. (Hurst Depo p. 19-20).
ANSWER: Undisputed.

6. Dee Smith signed a Power of Attorney when she was in Sioux Falls for treatment prior
to being put in Peaceful Prairie (nursing home), which she was there for a week before
her passing. The Power of Attorney designated the three siblings as attorney-in fact.
(Hurst Depo p.111).

ANSWER: Objection, the document speaks for itself.
7. Prior to Dee Smith going to Peaceful Prairie she had a stroke. (Hurst Depo p. 113).
ANSWER: Undisputed.

8. There were times leading up Dee’s admission to Peaceful Prairie where she was

incontinent. (Hurst Depo p. 114).
ANSWER: Undisputed.
9. Dee became legally blind in the left eye after her stoke. (Hurst Depo p. 115).

ANSWER: Undisputed.
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10. That Julie Hurst was the designated authorized representative who signed the intake form
when Dee was taken to Peaceful Pines. On that day, Dee was unable to sign because of
her stroke and she was left side dominate. (Hurst Depo p. 117).

ANSWER: Undisputed.

11. The bylaws of SAR do not authorize a director or vice president to transfer assets to
themselves or any written authority to do so. (Hurst Depo. p. 26).

ANSWER: Objection. The document speaks for itself. Mr. Hurst testified that he did not see
anything in the bylaws granting that authority. See Hurst Deposition page 6.

12. Hurst is not aware of any document that would have given you authority to transfer
assets from SAR to himself and asserts that they were all verbal authorizations from Dee
Smith. (Hurst Depo. p. 25; Defendant’s Reponses to Interrogatory No. 19, 20, 25).

ANSWER: Undisputed.
13. Hurst signed a check made out to West Tire out of the SAR account. (Hurst Depo p. 35).
ANSWER: Undisputed.

14. Hurst admitted that West Tire is used for doing tire work on his pérsonal vehicles
and SAR vehicles. He stated that there was nothing written on the memo line of the
check and that it is difficult to differentiate between personal and SAR related
activities. (Hurst Depo p. 36).

ANSWER: Objection, Travis Hurst made the statement articulated in the second sentence;
such statement is not an “admission.”

15. Hurst wrote a check to Todd Anderson for hay in the amount of $11,464.80. (Hurst
Depo. p. 37),.

ANSWER: Undisputed.
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16. The entirety of the hay bought from Todd Anderson was used for SAR and Hurst’s
personal cattle. (Hurst Depo p. 39).
ANSWER: Undisputed that the hay was used for both SAR and Hurst’s personal cattle.
17. The calf crop of SAR was sold at Belle Fourche Livestock Auction in 2015 between the
time of Dee’s death and her funeral. The revenue produced from that sale was
$212,000. (Hurst Depo. p. 61-62).
ANSWER: Undisputed.
18. Hurst did not provide notice to Lance or Craig about the pending sale of the calves
after Dee’s passing. (Hurst Depo. p. 122).
ANSWER: Not material. At the time the claves were sold, they had all been transferred

Travis and Julie Hurst. See Defendant’s Answer to Interrogatory #20; Answer to Interrogatory
#30.

19. In2015, Hurst held back approximately 28 head of calves from SAR that he incorporated
into his own herd. (Hurst Depo. p. 62).

ANSWER: Not Material. The calves did not beloxig to SAR at the time they were sold in the
fall of 2015. See Response to Interrogatory #20; Answer to Interrogatory #30.

20. Hurst wrote a check made out to Gary Clanton for $720.00 for fencing supplies
out of the SAR account in July 2014. In July 2014, SAR did not own any land nor did it
ever (Ex. 14).

ANSWER: Undisputed. It is also undiéputed that in 2014, SAR cattle were grazed on real
property owned by Travis and Julie Hurst, and/or Dee Smith.

2]1. Hurst signed a check made out to Outlaw Motors on July 29, 2014 out of the SAR
account for a pickup for his son, Dalton. (Hurst Depo. p. 68-69).
ANSWER: Undisputed. It is also undisputed that Dee Smith purchased vehicles for each of

her grandchildren, including the children of Lance Smith and Craig Smith. See Deposition of
Lance Smith, pg. 65-66; and Deposition of Craig Smith pg. 35-36.

4
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22. Hurst admitted that the purchase did not benefit SAR. (Hurst Depo. p. 68-69; 122).

ANSWER: Not Material. The relevant inquiry is whether Travis Hurst exercised the utmost
good faith in transactions involving SAR.

23. Hurst wrote a check in July 2014 made out to Bentz Equipment for $1,974.96 out of the
SAR account for a lawnmower that was located on the ranch. (Hurst Depo. p. 70-71).

ANSWER: Not Material. Plaintiffs ultimately received the lawnmower. See Hurst deposition
page 70.

24. Hurst signed a check made out to Woodys Feed & Grain in February 2015 for $7,021 for
cattle cake. (Hurst Depo. p. 81-82).

ANSWER: Undisputed. Travis Hurst also testified that he personally bought cake during
that period. See Hurst Deposition pg. 81-82.

25. Hurst admitted to having his cattle herd and SAR cattle in the same winter pasture and

all the cattle would have received the cake. (Hurst Depo. p. 81-82).

ANSWER: Disputed. This statement is not consistent with Travis Hurst’s testimony from the
cited deposition transcript pages.

26. Hurst signed a check made out to Tri-County Lockers in February 2015 for $860.00

for beef processing, which he acknowledges some of it ended up in his personal freezer.

(Hurst Depo. p. 82).

ANSWER: Undisputed. All transactions involving SAR funds were completed with the

knowledge of Dee Smith who at the time was the sole shareholder of SAR. See, Defendant’s
Statement of Undisputed Material Facts, § 26.

27. Hurst admitted that as director of SAR, SAR entity covered the lion’s share of the costs

associated with his personal livestock in regards to vaccine, feed and cake. (Hurst Depo. p.
83).

ANSWER: Objection. Travis Hurst made no such admission as director of SAR. See, Hurst
Depo. p. 83. Again, the arrangement between Travis and Julie Hurst and Dee Smith was that

Travis and Julie would be allowed to run their cattle with those belonging to SAR or the
Smith family. Defendant’s SUMF at q] 11, 12.
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28. In May of 2015, Hurst signed a check to Buffalo Hardware (check no. 12261) for
steel posts out of the SAR account and admitted that the posts were bought for him and
his wife, although being paid out of the SAR account. (Hurst Depo. p. 85).
ANSWER: Not Material. The relevant inquiry is whether Travis Hurst exercised the utmost
good faith in any transaction involving SAR property. Dee Smith, the sole shareholder of
SAR at the time of each challenged transaction authorized the transaction. Defendant’s
SUMF at 26. Travis Hurst did not admit that the posts were bought for him and Julie, only
that they likely ended up on land owned by Travis and Julie. (Hurst Depo p. 85).
29. Hurst signed a check to Harding County Highway Dept. in the amount of
$4,779.13 out of the SAR account for an auto gate and admits that the auto gate is located
on land that himself and his wife own. (Hurst Depo. p. 93).
ANSWER: To the extent this statement suggests Travis Hurst has admitted to any breach of
fiduciary duty regarding this transaction — Not Material. The relevant inquiry is whether
Travis Hurst exercised the utmost good faith in any transaction involving SAR property.

Dee Smith, the sole shareholder of SAR at the time of each challenged transaction authorized
and directed the transaction. Defendant’s SUMF at ] 26.

30. Hurst signed a check to Brian Williams (check no. 12272) out of the SAR account for
$1,854 for pasture rent for July 2015. Hurst admitted that there is probably not a
corresponding check written to Brian by him personally for pasture rent for his cattle.
(Hurst Depo. p. 96).

ANSWER: Not Material. The relevant inquiry is whether Travis Hurst exercised the utmost

good faith in any transaction involving SAR property. Dee Smith, the sole shareholder of

SAR at the time of each challenged transaction authorized the transaction. Defendant’s
SUMF at 9 26.

31. Hurst wrote a check one month prior to Dee’s passing on September 16th, 2015 to
Herstuds of Sturgis (Check No. 12279) for maintenance on a vehicle. (Hurst Depo. p.
99-100).

ANSWER: Not Material. The relevant inquiry is whether Travis Hurst exercised the utmost
good faith in any transaction involving SAR property. Dee Smith, the sole shareholder of

APP. 132



SAR at the time of each challenged transaction authorized the transaction. Defendant’s
SUMEF at ¢ 26.

32. One month and two weeks away from Dee’s passing, Hurst wrote a check for $2,250
to Henderson Oil for fuel (Check No. 12278). Hurst acknowledges there is no way to
differentiate what the fuel was being used for. (Hurst Depo. p. 100).

ANSWER: Not Material. The relevant inquiry is whether Travis Hurst exercised the utmost
good faith in any transaction involving SAR property. Dee Smith, the sole shareholder of

SAR at the time of each challenged transaction authorized the transaction. Defendant’s
SUMF at 9 26.

33. On October 22, 2015, Hurst initiated a wire transfer out of the SAR account to his son,
Dalton in the amount of $15,000. (Ex. 14; Hurst Depo. p. 102).

ANSWER: To the extent this statement suggests Travis Hurst has admitted to any breach of
fiduciary duty regarding this transaction — Not Material. The relevant inquiry is whether
Travis Hurst exercised the utmost good faith in any transaction involving SAR property.

Dee Smith, the sole shareholder of SAR at the time of each challenged transaction authorized
and directed the transaction. Defendant’s SUMF at q 26.

34. Hurst admits that it was not in the best interest of SAR, as director, to give up
ownership of the entire calf crop at the branding. (Hurst Depo p. 93).

ANSWER: To the extent this statement suggests Travis Hurst has admitted to any breach of
fiduciary duty regarding this transaction — Disputed. The relevant inquiry is whether Travis
Hurst exercised the utmost good faith in any transaction involving SAR property. Dee
Smith, the sole shareholder of SAR at the time of each challenged transaction authorized and
directed the transaction. Defendant’s SUMF at ] 26.

35, Hurst admits that it was not in the best interest of SAR to transfer vehicles to himself

in his personal name. (Hurst Depo. p. 99).

ANSWER: To the extent this statement suggests Travis Hurst has admitted to any breach of
fiduciary duty regarding this transaction - Disputed. The relevant inquiry is whether Travis
Hurst exercised the utmost good faith in any transaction involving SAR property. Dee
Smith, the sole shareholder of SAR at the time of each challenged transaction authorized and
directed the transaction. Defendant’s SUMF at §[ 26. Also, a misstatement of the record. Dee
Smith herself transferred the vehicles into Travis Hurst’s name. Defendant’s SUMF at 9 40,
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36. Hurst acknowledges that there was never any agreement about him drawing a salary.
(Hurst Depo. p. 60).

ANSWER: Objection, misstatement of the record. The question asked if Mr. Hurst
understood that he was drawing a salary from a specific account. (Hurst Depo p. 60).

37. Hurstbelieves that it was reasonable to receive $123,000 for pasture rent from SAR
livestock from March through the end of the year. (Hurst Depo. p. 64-65).

ANSWER: Undisputed.

Dated this 30" day of July, 2020.

GUNDERSON, PALMER, NELSON
& ASHMORE, LLP

By /s/ Matthew E. Naasz
Matthew E. Naasz :
Attorneys for Defendant and Third- Party
Plaintiff
506 Sixth Street
P.O. Box 8045
Rapid City, SD 57709-8045
Telephone: (605) 342-1078
Email: mnaasz@gpna.com
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CERTIFICATE OF SERVICE

I certify that on July 30, 2020, a true and correct copy of Defendant and Third-Party
Plaintiff’s Response to Plaintiff and Third-Party Defendants’ Statement of Undisputed Material
Facts in Support of Motion for Partial Summary Judgment were electronically filed through South

Dakota’s Odyssey File and Serve Portal, upon the following individuals:

CLAYBORNE, LOOS & SABERS, LLP
MICHAEL K. SABERS

TRAVIS B. JONES

Attorneys for Plaintiff and Third-Party Defendants
2834 Jackson Blvd., Suite 201

P.O. Box 9129 _

Rapid City, SD 57709-9129
msabers@clslawyers.net

tjones@gclslawvyers.net

By: /s/ Matthew E. Naasz
Matthew E. Naasz
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STATE OF SOUTH DAKOTA ) IN CIRCUIT COURT
)SS
COUNTY OF HARDING ) FOURTH JUDICIAL CIRCUIT

SMITH ANGUS RANCH Inc. (SAR), 31CIV18-000018

Plaintiff,
V.

)
)
)
)
)
)
TRAVIS HURST, as an alleged ) DEFENDANT AND THIRD-PARTY
DIRECTOR OF SAR, and as an individual, ) PLAINTIFF’S STATEMENT OF
' ) UNDISPUTED MATERIAL FACTS
Defendant and )
Third-Party Plaintiff, )
)
)
)
)
)
)

V.
CRAIG SMITH and LANCE SMITH,

Third-Party Defendants.

COMES NOW the Defendant, Travis Hurst and Third-Party Plaintiff, Smith Angus
Ranch, Inc. (SAR), through their attorney of record, Matthew E. Naasz of Gunderson, Palmer,
Nelson & Ashmore, L.L.P., of Rapid City, South Dakota, hereby sui)mits this Statement of
Undisputed Material Facts.

STATEMENT OF UNDISPUTED FACTS

1. Calvin Smith and Emma Smith (“Dee”) had three children: Lance A. Smith (“Lance™),
Craig J. Smith (“Craig”) and Julie Hurst (“Julie”). Affidavit of Travis Hurst at § 2.

2. Dee and her husband Calvin raised their children on a ranch in Jones County outside of
Murdo, South Dakota until 2000. /d. at § 3.

3. In 2000, Dee and Calvin Smith sold their property in Jones County and bought a ranch in

Harding County. Id. at § 4.
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10.

I1.

12.

13.

14.

15.

16.

17.

18.

By 1994, Julie Hurst and her husband Travis Hurst (“Travis”) were fully engaged in the
family ranching business, living and working on the ranch with Dee and Calvin. Id. ar
q5.

Travis and Julie Hurst relocated their family to the Harding County ranch with Calvin and
Dee. Id. at | 6.

Calvin passed away in 2008. Id. at § 7.

Dee stayed on her ranch after Calvin’s death. Id. ar | 8.

Lance and Craig Smith left the ranch prior to 2000. Id. at g 9.

Travis and Julie raised their children with Calvin and Dee Smith on the ranch in Harding
County. Id. at g 10.

The ranch operation was a collective effort with the help of Travis, Julie and their children
Dalton, Sadee and Macy. Id. at  11.

Travis and Julie received no salary for their efforts. Id. ar § 12.

Travis and Julie were allowed to run their personal cattle on land owned by Dee and
Calvin. Id. at ] 13.

After Calvin’s death, Travis became more instrumental in the operations and management
of the ranch. 7d. ar | 14.

Smith Angus Ranch, Inc. (“SAR”) was established in approximately 1991. Id. az  15.
During their marriage Calvin and Dee were the shareholders, officers and directors of
SAR. Id. at q 16.

When Calvin died, Dee became the sole shareholder. Id. ar § 17.

Dee was also the sole officer and director until 2013. Id. ar § 18.

Dee was diagnosed with cancer in 2013. Id. ar q 19.
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19. Treatment often took Dee away from the ranch, to Sioux Falls, South Dakota. Id. at g 20.

20. In 2013, Dee added Travis Hurst’s name to the Amended Annual Report filed with the
South Dakota Secretary of State’s office as vice president and director. Id. at § 21;
Defendant’s Answer to Interrogatory #15.

21. Travis was added as a director to allow for him to be able to authorize SAR cattle
transactions at local sale barns. Affidavit of Travis Hurst at § 22.

22. Travis, Dee and SAR’s relationship did not change in any meaningful way after being
listed as a director on the Amended Annual Reports, nor did operation of the family ranch.
Id. at 4 23; Defendant’s Answer to Interrogélory #14.

23. Travis, Julie and Dee continued to operate the ranch collectively. Affidavit of Travis Hurst
at 24,

24. Travis had been a signatory on SAR checks since at least July 26, 2000. Id. at 9 25.

25. Travis continued to utilize the SAR checking account as needed and directed by Dee to

- make ranch related purchases, just as he had done for years before he was listed as a
director. Id. at 9 26.

26. Dee remained singularly in charge of corporate documents and decisions. Anything
received by Travis Hurst or his family from SAR was aufhorized and directed by Dee
Smith. Id. at § 27; Defendant’s Answers to Interrogatories #14, 19.

27. No arrangement was ever formalized placing the parties’ respective obligations or
authority in writing. Affidavit of Travis Hurst at 4 28.

28. No shares of SAR were ever transferred to Travis or Julie. Id. at 9 29.

29. Dee remained the sole shareholder until her death. Id. at § 30. Deposition of Craig Smith

pgs. 13, 47, Deposition of Lance Smith, pg. 23.
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30.
31.
32.
33.

34.

35.

36.

37.

38.

39.

40.

In 2015, Dee sold the 6,000 acre ranch to Travis and Julie by a contract for deed. Affidavit
of Travis Hurst at 9 31.

The real property had never been a corporate asset. Id. ar § 32.

The réal property was owned by Dee individually after Calvin’s death. Id. ar q 33.

Dee executed a Last Will and Testament on April 3, 2015. Deposition of Lance Smith, pg.
102 and Exhibit 8.

In her Will, Dee forgave the principal and interest payments due for the real property.
Deposition of Lance Smith, Exhibit 8.

Dee’s Will states “I am aware that my sons may not be happy with the provisions I have
made in my Will; however I ask them to honor my wishes and accept what I have done. I
love all my children very much, and equally.” Deposition of Lance Smith, Exhibit 8 at
Article XI.

The Will devised all shares of SAR to Lance Smith and Craig Smith in equal shares. Id. at
Article V.

Under Dee’s direction the 2015 calf crop from the SAR cows were all branded with Travis
and Julie’s personal brand. Affidavit of Travis Hurst at q 34.

The SAR cows., roughly 200 pairs, grazed on the real property purchased by Travis and
Julie. Id. at § 35.

Half of the 2015 calf crop was meant to pay for use of the pasture by the pairs during the
2015 grazing season. The other half was a gift from Dee to Travis and Julie. Id. at 9 36.
Dee unilaterally went to the Harding County Treasurer’s office and placed Travis’s name

on the SAR vehicles. Id. at § 37; Defendant’s Response to Interrogatory #20.
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41.

42,

43,

44,

45.

46.

47.

In May of 2015, Dee also wrote personal checks to her sons for $100,000 each. On the
memo line of the checks Dee wrote “inheritance” or “inheritance share.” Deposition of
Lance Smith, pgs. 99-100; Deposition of Craig Smith pgs. 53-54; Exhibit 7 to Affidavit of
Lance Smith.

Craig Smith visited his mother, Dee, one time at the family ranch in Harding County after
Dee stopped seeking cancer treatment in Sioux Falls. Deposition of Craig Smith, pgs. 9-
10.

Plaintiff challenges Travis’ actions in this matter based solely on the lack of written
authorization for the transactions. Deposition of Craig Smith pgs. 27-28, 33-34, 46;
Deposition of Lance Smith pgs. 56-57, 62, 74-76; Plaintiffs Response to Defendants
Interrogatories # 25-27.

Lance Smith did not visit the family ranch between the time his father passed away and
the time his mother passed away. Deposition of Lance Smith, pg. 11.

Dee Smith purchased a vehicle for each child of Lance Smith and Craig Smith. These
vehicles were purchased between $10,000 and $16,000, about the time the children were
juniors and seniors in high school. Deposition of Lance Smith, pgs. 65-66; Deposition of
Craig Smith pgs. 35-36.

When visiting the ranch, Lance and Craig provided almost no assistance to their father and
mother. Deposition of Craig Smith pgs. 7-8; Deposition of Lance Smith pgs. 8-10.
Following Calvin’s Death, Dee was the President of SAR. See, 2013 Amended Annual

Report, Exhibit 2 to Lance Smith Deposition.
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Submitted this 30 day of July, 2020.

GUNDERSON, PALMER, NELSON
& ASHMORE, LLP

By _/s/ Matthew E. Naasz
Matthew E. Naasz
Attorneys for Defendant and Third- Party
Plaintiff
506 Sixth Street
P.O. Box 8045.
Rapid City, SD 57709-8045
Telephone: (605) 342-1078
Email: mnaasz@gpna.com

CERTIFICATE OF SERVICE

I certify that on July 30, 2020, a true and correct copy of Defendant and Third-Party
Plaintiff’s Statement of Undisputed Material Facts were electronically filed through South

Dakota’s Odyssey File and Serve Portal, upon the following individuals:

CLAYBORNE, LOOS & SABERS, LLP
MICHAEL K. SABERS

TRAVIS B. JONES

Attornéys for Plaintiff and Third-Party
Defendants

2834 Jackson Blvd., Suite 201

P.O. Box 9129

Rapid City, SD 57709-9129
msabers@clslawyers.net
tjones@clslawyers.net

By: /s/ Matthew E. Naasz
Matthew E. Naasz
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STATE OF SOUTH DAKOTA ) IN CIRCUIT COURT

~
[#a3
]

COUNTY OF PENNINGTON SEVENTH JUDICIAL CIRCUIT

SMITH ANGUS RANCH Inc. (SAR), - =CIV-000. -
Plaintiff, COMPLAINT AND DEMAND

V8. FOR JURY TRIAL

TRAVIS HURST, as an alleged
DIRECTOR OF SAR, and as an individual

]

Defendant,

Comes now the Plaintiff, and for its Complaint and Demand for Jury Trial, hereby states

and alleges as follows:

1. That Smith Angus Ranch, Inc, (SAR) was, and for purposes of wrapping up business
and collecting assets is, an incorporated entity in the State of South Dakota.

2. That during her lifetime Emma Dee Smith was the sole shareholder of SAR and was
so at the time of her passing on October 24, 2015,

3. That Lance A, Smith (Lance) and Craig J. Smith (Craig) were appointed co-personal
representatives of the Bstate of Emma Dee Smith (Estate) in her will.

4. That Lance and Craig were also bequeathed any and all interest Emma Dee Smith had
in SAR at the time of her death, That Lance and Craig are Directors of SAR and
responsible fof its wrapping up, as Directors of SAR. |

5. That Travis Hurst (Defendant) was alleged and purports to have been a Director of
SAR prior to the death of Emma Dee Smith.

6. That in the role in which Travis Hurst purports to have served he owed SAR a
fiduciary duty to act only in its best interests, to avoid self-dealing, and to act

consistent with the governing documents of SAR.

Filed: 9/11/2018 11:13 AM CST Pennington County, South Dakota 51CIV18-001356
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COUNT I: BREACH OF FIDUCIARY DUTY

7. That as a purported director of SAR Defendant had a fiduciary duty to the entity. This
duty is the highest legal duty known to the law. This duty requires Defendant to have
placed the interest of SAR ahead of all other interests to include his own and to have
acted with utmost good faith to have avoided any type or kind of self-dealing,

8. That in his dealings with SAR, Defendant failed to meet and did breach the fiduciary
duty owed SAR. |

9. Defendant’s breach of fiduciary duty included failure to disclose information, failure
to follow corporate formality, self- dealing as further defined below, fraudulent
mistepresentations regarding past or future events, and general surreptitious conduct
and communications,

10. That as a direct and proximate result of the breach of the Defendant Plaintiff suffered
damages in amount to be determined at trial'and by ajury.

11. That based upon Defendant’s conduct, Plaintiff also éeeké punitive damages under
South Dakota law,

COUNT II: SELF DEALING

12. That Defendant, as a purported director of SAR, had a duty to not engage in self
dealings placing his own interests, or interests other than SAR intetests, ahead of the
interest of SAR.

13. The Defendant, as a purported director of SAR, had a duty not to act in any maniner in
which would place his own personal interest in conflict with the obligations or rights

of the entity SAR.
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14, That Defendant engaged in a practice of self-dealing which was violative of South
Dakota Law, violative of the governing documents of SAR, and generally violated his
duties and obligations both as a purported director and an individual under South
Dalkota law.

15. That as a direct and proximate result of the breaches of the Defendant, the Plaintiff
suffered damages in an amount to be determined at trial and by a jury.

16. That based upon Defendant’s conduct, Plaintiff also seeks punitive damages under
South Dakota law.

COUNT I1I: USURPATION OF CORPORATE OPPORTUNITY

17. That as a purported director of SAR, Defendant had an obligation to provide full and
frank disclosure of all rights and opportunities of SAR to SAR. This included aty
business opportunity, or opportunity to profit, from the business dealings of SAR.

18. That Defendant engaged ina practice;'a_s set forth above, that constituted a breach of i

fiduciary duty as well as self-dealing, Defendant further acquired, in opposition to
SAR, an interest or property which SAR had an interest or tangible expectancy,

19. Defendant had an obligation and duty to not usurp or otherwise utilize the assets or
business interests of SAR for his own personal gain.

20. That Defendant breached his duty and obligatiens, and utilized the assets and
business interests of SAR to effectuate his own personal and financial gain.

21. That as a direct and proximate result of the breaches of the Defendant, the Plaintiff
suffered damages in an amount to be determined at trial and by a jury.

22. That based upon Defendant’s conduct, Plaintiff also seeks punitive damages under

South Dakota law.,
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COUNT IV: FRAUD

23. That as an individual, and purported director of SAR, Defendant had a duty to not
commit fraud towards SAR,

24. That leading up to and after the death of Emma Dee Smith, Defendant knew that the
sole shareholders of SAR were or would be Lance and Craig and that the entity could
not act under the By-Laws without specific authorization,

25. That prior to and after the death of Emma Dee Smith, Defendant, as both a purported
director and as an individual, did sell assets of SAR (livestock), did transfer assets of
SAR (wire transfer), did either allegedly purchase assets not for the benefit of SAR
(vehicles), and did otherwise converts assets of SAR (Hay). Defendant did so
knowing that Dee Smith would either never be in a position to challenge such actions
or, as Defendant knew, would pass away and that he would allege some alleged

- authorization to commit fraud gr self-deal.

26. That such conduct occurred through either fraud, fraudulent representations,
fraudulent omissions as Defendant as a purported director had a duty to speak, or just
plain through egregious fraudulent conduct generally.

27. That Defendant’s fraudulent conduct was the direct and proximate cause of damages
suffered by SAR.

28. That Defendant’s fraudulent conduct, as set forth above with specificity, and which
will be further defined throughout discovery, constitutes willful, wanton, and
malicious and egregious conduct which supports a claim of punitive damages that

must be submitted to a jury for determination of amount,
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COUNT VI: CONVERSION

29, That Defendant, as a purported Ditector and individual, had certain duties and
obligations to SAR.

30. That SAR owned or had a possessory interest in property and other assets to include,
but not be limited to accounts, livestock, and general commodities (collectively “SAR
property.”).

31. That SAR’s interest in SAR property was greater than that of Defendant,

32. That Defendant exercised dominion and control, and seriously interfered, with SAR’s
interest in SAR property.

33. That Defendant’s conduct deprived Plaintiff of its interests or rights in property.

34. That as a direct and proximate result of the acts of conversion of the Defendant, the
Plaintiff suffered damages in an amount to be determined at trial and by a jmy.

, 35. That based upon Defendant’s conduct, Plaintiff - also seeks punitive damages under
South Dakota law.
WHEREFORE, Plaintiff respectfirlly requests the following relief:

1. That a jury be empaneled to hear all claims of Plaintiff against Defendant;

2. Anaward of all damages caused by the conduct, and breaches of duties, owed by
Defendant to Plaintiff, as well as on the Count of conversion,;

3. Anaward of punitive or exemplary damages in favor of Plaintiff and against
Defendant for conduct which was wanton, willful, and malicious, or which otherwise
suppotts the Plaintiff's claim of punitive or exemplary damages.

4, For statutory prejudgment interest on all damages to which prejudgment interest

applies under South Dakota law;
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5. For any and all other relief, or claims, under South Dakota law, supported by the
evidence or which may be pled prior to trial based upon evidence and facts identified
in discovery.

PLAINTIFF HEREBY DEMANDS A JURY ON ALL ISSUES SO TRIABLE

UNDER SOUTH DAKOTA LAW

S
Respectfully submitted this ' day of , 2018,

CLAYBORNE, LOOS AND SABERS, LLP

LU,

Michael K. Sabers

Attorney for Plaintiff

2834 Jackson Blvd., Suite 201
Rapid City, SD 57709

(605) 721-1517
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STATE OF SOUTH DAKOTA

COUNTY OF HARDING

) IN CIRCUIT COURT

) FOURTH JUDICIAL CIRCUIT

SMITH ANGUS RANCH Inc.

31CIV18~000018

(SAR),

V3.
TRAVIS HURST

DIRECTOR QOF
individual,

Ve

CRAIG SMITH

and LANCE SMITH,

Depositlon of:
Plaintiff,
TRAVIS HURST

r as an alleged
SAR, and as an

Defendant and
Third~Party
Plaintiff,

Third-Party
Defendantg,

Nt Nt e e e e M e e e e et e i e e e e e

DATE

PLACE:

APPEARANCES :

FOR THE PLAINTIFF &
THIRD~PARTY DEFENDANTS :

FOR THE DEFENDANT &
THIRD-PARTY PLAINTIFF:

Also Present:

October 18, 2019, at 8:55 a.m.

Gunderson,
506 8ixth Street
Rapld City, SD 57701

MR, MICHAEL K. SABERS
Clayborne,
Attorneys at Law

Palmer, Nelson & Ashmore

Loos & Sabers

2834 Jackson Boulevard, Suite 201

Rapid City, 8D 57702
MR. MATTHEW E. NAASZ
Gunderson, Palmer,
Attorneys at Law
506 Sixth Street
Rapid City, sD 57701

Travis Hurst & Craig Smith

Nelson & Ashmore

C

P.O, Box 1886,

arolyn M, Harkins, RPR (605)381-5427
Rapid City, SD 57709

APP. 148




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

53

On Smith Angus Ranch, more importantly, on Dee's
place in '14, did it cost 108,000 to run the 200 head
Smith Angus Ranch, Inc., owned?

I don't know.

In '15 you acquire or you enter into a contract for
deed with Dee to acquire the land, correct?

Correct,

At that point you understand that Dee -- that Smith
Angus Ranch had already issued a check to that joint
account, the First Fidellty account for pasture rent.
You knew that, right?

No, I did not,

Were you aware that in June, Smith Angus Ranch made
another,péymeht to that First Fidelity account,
another payment for pasturé rent?

No.

Okay. Were you aware that there was a $100,000 check
written by Smith Angus Ranch to that joint account
for pasture rent in 2015°?

No.

Okay. And we'll get to those checks, but if Smith
Angus Ranch, Inc., pald in excess of $150,000 in
pasture rent to that Jjoint account, do you believe
that there is additional rent that would have been

due and owing considering the cattle were sold, the

Carolyn M. Harking, RPR (605)381-5427
P.0., Box 1886, Rapid City, 8D 57709
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calves were sold in October and the cows were sold in
November?

I didn't get a rent check.

Okay. You understand that those payments were made
to the joint account, that same account that you were
using to buy your four-wheeler, though, right?

All right.

An account that you had the right to write checks on?
Correct.

And the account that at the time of Dee's death you
claimed was yours?

Correct.

Including the remaining balance that was in it?

Correct.

If we just stép back and just try to, from the
outside, look, would anyone stay in business in
Harding County running 200 head of cattle if they
gave their entire calf crop to pasture for a single
year?

No,

And would anybody stay in business in Harding County
if they paid $400,000 to lease pasture to run 200
head for a single year?

No.

At the time that you would have acquired the land in

Carolyn M. Harkins, RPR (605)381-5427
P.0. Box 1886, Rapid City, 8D 57709
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Was 1t your understanding you were drawing a salary
from that account?

No.

Are you aware of anything in writing that would have
ever detailed‘any type of compensation package for
you as a director from Smith Angus Ranch?

No.

On the date in which you and your wife would have
entered into the contract for deed on that plus-minus
6,000 acres, what was yourvexpectation for what you
would receive for pasture rent for the Smith Angus
Ranch cattle?

Half the calf crop.

" Half the calf crop?

Yes,

Okay. Bo it was not your expectation to continue to
recelve rent from Smith Angus Ranch in 2015 after you
signed the contract for deed?

Correct.

So i1f Smith Angus Ranch, Inc., would have paid into
that joint account an amount in excess of one-~half of
the value of the calf crop after you signed the
purchase contract for deed, they would have given you
the value you expected to receive?

Can you repeat the question?

Carolyn M. Harkins, RPR (605)381-5427
P.O, Box 1886, Rapid City, 8D 57709

APP. 151




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

69

=

= O

And Dalton is who?

My son.

Okay. And so in July of 2014, you would have
utllized, while acting as a director of Smith Angus
Ranch, Inc., funds from Smith Angus Ranch, Inc., to
buy your son a pickup?

MR, NAASZ: I'm going to object to the extent it
calls for a legal conclusion as to director's role.
Subject to‘that, you can answer,

Yes, That's right.

Can you tell me where in your director's hat how that
purchase benefited Smith Angus Ranch, Inc.?

It didn’t. Well, other than the pickup cculd have
been used for Smith Angus activities,

So how was that pickup titled?

I can't tell you off the top of my head.

Would it surprise you 1f it was titled in your name?
I wouldn't be surprised if my name were on there with
Dalton.

Okay. My next question was going to be, would it
surprise you if it was titled in Dalton's name?

No, it wouldn't surprise me.

Okay. And Dalton, again, 1s your son?

Yes,

Moving over to the check on the right side, check

Carolyn M, Harking, RPR (605)381~5427
P,O. Box 1886, Rapid City, sD 57709
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Correct,

This would have been after you and your wife would
have signed the contract for deed to acquire the
6,000 acres, correct?

Correct.

Let's look at check 12261, That is a check made out
to Buffalo Hardware?

Correct.

And that is for steel posts?

Yep.

Would you agree with me that at the time that those
posts were bought, Smith Angus Ranch, Inc.,, did not
own land?

Correqt.-

In fact, if the contractlfor deed i1s enforceable, Dee
doesn't own .land at this point either, does she?
No.

And so these are still posts being bought on thé
Smith Angus Ranch, Inc., account for land you and
your wife own?

I'm not sure exactly where the posts went, -but
probably.

Are you aware of any other land that you would have
been putting steel posts on other than your own?

No,

Carolyn M. Harkins, RPR (605)381-5427
P.,O. Box 1886, Rapid City, SD 57709

APP. 153



10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

121

Right.

And as of 7:00 a.m. on October 2lst, 2015, which is

the following day, it says, Client very restless &

disoriented through night ﬁours. Correct?

Correct.

At 1600 hours,.which is 4 in the afternoon, the entry

from the nurse is, Client disoriented all day.

Refusing fluids, food, & oxygen. Refused to take

pills, BShallow resp. followed by deep breaths. 02

has not reached 90%, but client refusing oxygen,
Fair?

Yeah,

You wilre transferred money on October 20th, 2015,

from the Smith Angus Ranch, Inc., account for the

purchase of a vehicle that was titled in your name,

correct?

Correct.

On that same date, October 20th, 2015, you also could

have written a check from the joint account, the same

account you had purchased the UTV from to acquire

thﬁt same vehlcle, could you have not?

Yéé, I could have.

Can you tell me how the use of Smith Angus Ranch,

Inc,, funds to buy a pickup that wag titled in your

own name benefited the entity?

Carolyn M. Harkins, RPR (605)381~5427
P.0. Box 1886, Rapid City, SD 57709
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No.

Did it?

Did it benefit the entity?

Correct.

No.

I believe I've already asked this, but that wvehicle
~-— or the value of that vehicle, how did you treat
that on your 2015 federal income tax return?

I don't know.

Did you ever have discussions with Julie Hurst, your
wife, about the power of attorney that existed Ffor
Dee on October 20th, 20157

No.

After Dee's passing and prior to the funeral, you
sell the calves that had been Smith Angus Ranch,
Inc., calves prior to the branding that occurred on
June 1lth, 2015, You sell those calves between the
date she passes and the date of the funeral, correct?
Correct.

Did you provide any notice to either Lance or Craig
Smith that you had intended to sell those calves in
that time period prior to doing so?

No.,

If you knew that there had been a power of attorney

signed in Sioux Falls when she was receiving medical

Carolyn M, Harkins, RPR (605)381-5427
P.O. Box 1886, Rapid City, SD 57709
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care, you also knew that she had signed a will, did
you not?
I believe I did at the time, yeah.
And so when you made the decision on October 22nd,
2015, to buy the truck, youvhad two accounts that you
could have made that decision from. You could have
written 1t out of the joint account or you could have
written it out of the Smith Angus Ranch, Inc,,
account, correct?
Correct.
So you made a decision to use the Smith Angus Ranch,
Inc., account and wire those funds, correct?
I didn't make the decision, no.
Who made the phone call to wire the funds?
I did.
Is it your position that your son just happened to he
at the dealership that you wired the funds to for the
purchase of the vehicle?
He found the vehicle in Bozeman, Montana, yes.
Would you understand if either an outsider or another
family member might look upon that transaction and be
very upset?
Yeah, I guess I can.

MR. SABERS: Just give us a few minutes, okay?

MR. NAASZ: Okay.

Carolyn M, Harkins, RPR (605)381-5427
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47-1A-861.1, Judicial action--Director's conflicting interest transaction.

A director's conflicting interest transaction may not be enjoined, set aside, or give rise to an award of
damages or other sanctions, in a proceeding by a shareholder or by or in the right of the corporation, because the
directot, or any person with whom or which the director has a personal, economic, or other association, has an

interest in the transaction, if:
(1) Directors' action respecting the transaction was at any time taken in compliance with §§ 47-1A-862 to

47-1A-862.3, inclusive;
(2) Shareholders' action respecting the transaction was at any time taken in compliance with §§ 47-1A-863

to 47-1A-863.3, inclusive; or
(3)  The transaction, judged accordin
have been fair to the corporation.

g to the circumstances at the time of commitment, is established to

Source: SL 2005, ch 239, § 185,

https://sdleglslature.gov/apl/Statutes/2068247 html?all=true
APP, 157
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PRELIMINARY STATEMENT

For the convenience of the Court, Appellant Travis Hurst is referred to as

“Travis”; Appellee Smith Angus Ranch is referred to as “SAR”; documents from the

record of the Fourth Circuit Clerk of Court are cited as “R.___”; the Appellant’s
Appendix is cited as “App. ___”; the Transcript of Hearing Re: Motion for Partial
Summary Judgment held on August 6, 2020, is referred to as “HT ___; the Order

Granting Plaintiff’s Motion for Partial Summary Judgment entered on August 11, 2020
by the Honorable Gordon D. Swanson, Circuit Court Judge is referred to as “Order”;
Appellee’s Brief is cited as “Appellee’s Brief”. All references will be followed by
appropriate page and paragraph designations.
ARGUMENT
I. The Circuit Court erred in extending the bright-line prohibition on introduction

of extrinsic evidence to establish authority to engage in self-dealing into the
corporate director context.

At all times relevant to this matter, Dee Smith (“Dee””) was the sole shareholder of
Smith Angus Ranch, Inc. (“SAR”) (APP. 73). Dee was also a director and the president
of SAR. (APP. 73). Dee Smith was the mother of Julie Hurst; Julie and her husband
Travis Hurst (“Travis”), the Defendant in this matter, lived and worked on the Harding
County ranch with Dee for decades. (APP. 72 - 73).

Dee Smith was diagnosed with cancer in 2013. (APP. 73). Following the
diagnosis, Dee listed Travis’ name on SAR’s Amended Annual Report filed with the
South Dakota Secretary of State’s office as vice president and director. (APP. 74). Dee
also began a concerted effort to ensure that Travis and Julie were able to stay on the

ranch after her passing. Dee sold the real property she owned to Travis and Julie-the real



property was never owned by SAR. (APP. 75). The 2015 calf crop from the SAR cows
was branded with Travis and Julie’s personal brand, at Dee’s direction. (APP. 75). Dee
unilaterally went to the Harding County Treasurer’s Office and transferred titles to SAR
vehicles to Travis and Julie. Id.

Dee also provided for her sons, Lance and Craig. In May of 2015 Dee wrote
personal checks to each of her sons for $100,000. (APP. 155). On the memo line of the
checks, Dee wrote “inheritance” or “inheritance share”. Id. Dee’s sons, Craig Smith and
Lance Smith, were left the shares of SAR through Dee’s Last Will and Testament
(“Will™). (APP. 150).

In her Will, Dee made her intent to help Travis and Julie stay on the ranch crystal
clear. She forgave the principle and interest payments due for the real property sold to
Travis and Julie. (APP. 150). Dee’s Will also states “I am aware that my sons may not be
happy with the provisions | have made in my Will; however | ask them to honor my
wishes and accept what | have done. | love all my children very much, and equally.”
(APP. 151).

Dee’s sons inherited the shares of SAR through Dee’s Will. (APP. 150). Through
SAR, they are challenging certain transactions in which Travis personally benefitted from
SAR assets, after he was named as a director. In response to SAR’s Motion for Partial
Summary Judgment, Travis submitted evidence through affidavit that Dee Smith directed
Travis to perform all the transactions that are being challenged. (APP. 78-81).

In its brief, Appellees identify the transactions they are challenging. (Appelee’s
Brief at 7). Appellees challenge the 2015 calf crop that was branded with Travis and

Julie’s brand, a pickup purchased for Travis and Julie’s son in July 2014, a pickup



purchased for Travis and Julie’s daughter in October 2015, and a check written for steel
fence posts. See id. and record citations included therein. SAR takes the position that
Travis has brought forward no evidence of Dee’s intent regarding these transactions.
This is simply not true.

Travis has consistently taken the position that Dee Smith directed all
transactions in which Travis or Julie, and their family, benefitted from SAR assets. In
his affidavit in response to SAR’s motion for summary judgment, Travis stated that all
such transactions were conducted at the direction of Dee. (APP. 80). This is consistent
with his responses to written discovery. (APP. 123). (“Anything my family or |
received from Smith Angus Ranch was authorized and directed by Dee Smith.”). Itis
also consistent with his position that there is no writing authorizing the transactions.
Whether or not that lack of writing excludes Travis from testifying to, and providing
other circumstantial evidence of, Dee’s intent is the legal question facing this Court.
Other circumstantial evidence was presented to the Circuit Court tending to corroborate
Travis’ testimony that Dee directed the transactions.

As discussed above, Dee sold her real property to Travis and Julie Hurst. Travis
testified that one half of the 2015 calf crop from the SAR’s cows was provided to Travis
and Julie in order to pay the rent for the SAR cows to graze on the real property now
owned by Travis and Julie. (APP. 80). The other half of the 2015 calf crop was a gift
from Dee to Travis and Julie. 1d. Dee instructed Travis to place his and Julie’s brand on
the entire 2015 calf crop. Based on the Circuit Court’s ruling, because this instruction

was not in writing, it will never be heard by the jury.



Dee Smith provided each of her grandchildren a vehicle about the time they
graduated from high school. (APP. 81). Both Lance Smith and Craig Smith testified
that their children received vehicles from Dee at about this time in their lives. (APP 96),
(Depostion of Craig Smith); (APP. 112-113), (Deposition of Lance Smith). The pickups
purchased in July 2014 and October 2015 were the fulfillment of Dee’s desire that all of
her grandchildren receive vehicles before graduation. See (APP. 81); see also
Appellee’s Brief at 7 and record material cited therein. Pursuant to the Circuit Court’s
order, the jury will never be able to hear from Lance Smith and Craig Smith that Dee
also provided each one of their children a vehicle.

As to the fence posts, Travis provided evidence that all transactions regarding
SAR property were conducted at Dee’s direction. (APP. 74). This includes the fence
posts purchased with SAR funds. Travis presented evidence that his involvement in the
challenged transactions occurred at Dee’s direction. The question is whether that
evidence is inadmissible, based solely on the fact that there is no writing authorizing
those transactions.

The question before the Circuit Court, and now this Court, is whether Dee’s intent
should be ignored regarding disposition of assets during her lifetime, solely because no
writing exists expressly authorizing Travis to follow Dee’s instructions regarding SAR
property.

At the hearing on this matter the Court and Plaintiffs’ attorney engaged in the
following discussion:

Court: so Dee’s intent - her subjective intent is irrelevant to what we are talking

about. And if you prevail, her specific desires may be subverted. And | understand

that that may be hard facts make difficult law. But that is what | hear you saying.
Mr. Sabers: | am reciting to this Court the Supreme Court, regardless of Huether’s



intention and even if it was approved — the Supreme Court said — even if they

approved, we don’t care. You have got to have a writing. So, yes, | think that’s the

law. 1 do. Ithink that is why they call it a bright-line rule.
(HT 18; APP. 191).

The question presented to the Circuit Court was whether extrinsic evidence of
Dee’s intent as the sole shareholder, president, and one of the directors of the SAR would
be inadmissible at trial to prove that Travis acted as directed by Dee Smith, his mother in
law, to engage in the challenged conduct. (Order at 3; APP. 3).

The Circuit Court, in its opinion on the matter, recognized that it was being asked
to expand a rule prohibiting extrinsic evidence into the corporate context for the first
time. “Given the fiduciary relationship between an officer/director of a corporation and
its shareholder(s) and the similarity between responsibilities in the two situations, SAR
urges the Court to anticipate that, if called upon to rule, the South Dakota Supreme Court
would extend application of that policy to officer/shareholder cases.” (Order at 2; APP.
2).

The Circuit Court, anticipating this Court’s extension of the bright-line rule,
concluded: “clearly, as an officer and director of SAR, Travis acted as a fiduciary to it.
He had no written authority to convert SAR’s assets for his personal gain, and any
circumstantial/extrinsic evidence he might offer in support of his claim that Dee
expressly approved his self-dealing is not admissible.” (Order at 3; APP. 3). The
fundamental question this Court must address is whether Dee’s intent has any relevance
in this proceeding. Can Travis attempt to establish Dee’s intent to transfer SAR’s
property to him through oral and other extrinsic evidence, or is her intent irrelevant

because there is no writing specifically expressing her intent to provide certain corporate

assets to Travis?



The “bright-line rule” that the Circuit Court expanded is as follows: “we have
adopted a bright-line rule that no extrinsic evidence may be introduced to raise a factual
issue as to whether an attorney-in-fact was authorized to self-deal under a power of
attorney.” Estate of Stoebner v. Huether, 2019 S.D. 58, { 23, 935 N.W.2d 262, 268.
Neither this Court, nor any other Court cited by either party, has ever extended this
bright-line rule into the officer/director context. Each of the decisions relied upon SAR
and the Circuit Court address self-dealing in the context of an agent operating under a
written power of attorney. See id.; Bienash v. Moller, 2006 S.D. 78 1 27, 721 N.W. 2d
431, 437; Hein v. Zoss, 2016 S.D. 73, 10; 887 N.W. 2d 62, 66.

This Court has consistently held that agents operating under written powers of
attorney must establish the authority to self-deal through written language in the power of
attorney. Estate of Stoebner v. Huether, 2019 S.D. 58, 935 N.W.2d 262; Bienash v.
Moller, 2006 S.D. 78, 721 N.W.2d 431. Taken out of context, language in these
decisions may lead to the conclusion that this Court has established a bright-line rule
regarding all fiduciaries.

As noted by the Circuit Court, language exists from this Court stating that “a
written document must clearly articulate that the fiduciary is authorized to engage in self-
dealing.” However, read in context, this Court was clearly describing an agent’s
responsibilities under a written power of attorney. The remainder of the sentence quoted
by the Circuit Court, and the sentence immediately preceding that quotation state in full:

We have adopted a bright-line rule that no oral extrinsic evidence may be

introduced to raise a factual issue as to whether an attorney-in-fact was authorized

to self-deal under a power of attorney. (citation omitted) We have not precluded
the introduction of written evidence providing such authority, but a written

document must clearly articulate that the fiduciary is authorized to engage in self-
dealing.



In context, the “fiduciary” is the attorney-in-fact operating under a power of
attorney. This Court has never divorced the bright-line rule against admission of
extrinsic evidence to establish authority to self-deal from the agent/power of attorney
context.

The second page of Appellee’s argument is devoted almost entirely to a quotation
from Stoebner. Estate of Stoebner v. Huether, 2019 S.D. 58, 935 N.W.2d 262. The
very first line of the quoted language correctly identifies the issue this Court addressed in
Stoebner. “Because fiduciaries must strictly avoid any acts of self-dealing, the authority
to self-deal exists only if the power of attorney provides “clear and unmistakable
language specifically authorizing acts of self-dealing.”” 1d. at 19 (emphasis
added).That paragraph goes on to say “self-dealing is precluded ‘even when the language
of a power of attorney might logically entail the ability to self-deal’ if there is no explicit
provision allowing it.” Id.

Appellee goes on to cite language in Stoebner referring to written affidavits. The
cited language makes clear that written affidavits do not qualify as written evidence. This
is clearly a red herring meant to distract this Court from the real legal issue presented.
Appellee spends pages in its brief discussing evidence that was not presented. But the
Circuit Court’s question at the hearing, as well as the Order on Summary Judgment make
clear, extrinsic evidence of Dee Smith’s intent has been determined inadmissible. That
was the question before the Court and that was the question the Court decided. As noted
above, Travis submitted evidence that Dee directed him to engage in the challenged
transactions. But the Circuit Court was not weighing the evidence to ascertain Dee’s

intent, but determining whether, absent a writing, evidence of her intent is inadmissible.



The legal question presented was whether extrinsic evidence could be admissible to show
Dee’s intent — not the weight of the extrinsic evidence.

The bright-line rule prohibiting extrinsic evidence from establishing authorization
to self-deal cannot be extended into the corporate context. There is no written power of
attorney to construe. Appellee points to bylaws and articles of incorporation as
documents that may provide written authority to self-deal. It is certainly conceivable that
those documents could provide that authority. Appellee takes the position that because
articles and bylaws could, they must, authorize self-dealing in the corporate context.
Appellee provides no authority for this proposition. No authority is provided because no
such authority exists.

The standards by which fiduciaries are judged simply do not allow a bright-line
rule prohibiting extrinsic evidence in an action contesting a director’s alleged self-
dealing. The applicable standard is found at SDCL § 47-1A-861.1.1 That statute states:

A directors conflicting interest transaction may not be enjoined, set aside, or give

rise to an award of damages or other sanctions, in a proceeding by a shareholder or

by or in the right of the corporation, because the director, or any person with whom
or which the director has a personal, economic, or other association, has an interest

in the transaction, if: .... (3) the transaction, judged according to the circumstances
at the time of commitment, is established to have been fair to the corporation.

It is simply impossible to reconcile this statute with the Circuit Court’s Order. The
statute makes no mention of requiring a writing. The issue of “fairness” cannot be
ascertained if, absent a writing authorizing the transaction, no evidence of the

transaction’s fairness is admissible.

! Despite Appellee’s argument that Appellant did not raise this issue below, the statute was quoted in
Hurst’s response to Plaintiffs’ Motion for Summary Judgment.



Appellants urge, and the Circuit Court adopted, a shortcut. Appellant fears
allowing extrinsic evidence would open “a Pandora’s Box of excuses” that could never
be closed; (Appellee’s Brief at paragraph 11) and that Travis is trying to “make any
possible argument he may want as an excuse to justify his self-dealing. But the rules of
evidence will keep Pandora’s Box closed, and allow only those “excuses” to justify
Travis’ actions as are admissible. There is simply no reason to take the shortcut urged by
Appellee. The Courts of this State are well equipped to address the evidentiary issues as
they arise and determine how to instruct the jury.

For example, SDCL § 19-19-803 contains exceptions to the rule against hearsay.
Subsection three of that statute excludes from the rule against hearsay “a statement of the
declarant’s then-existing state of mind (such as motive, intent, or plan)[.]” Whether
Dee’s oral statements are excluded by the rule against hearsay, or any other evidentiary
rule, will be determined based on this, and other, rules of South Dakota evidence. There
IS no reason to take the shortcut urged by Appellee, simply because application of the
relevant rules of evidence may be challenging. Applying statutes and rules to challenging

situations is what lawyers and judges do.?

2 As noted by the Delaware Supreme Court when rejecting the bright-line rule in the power of attorney
context:

If the grantor’s intent is the primary concern in interpreting a durable power of attorney,
a bright-line rule might not always serve the interest of justice, especially if a printed
form of a durable power of attorney prepared by a bank is used. Where there are
concerns of abuse by an attorney-in-fact because of self-dealing or taking advantage of
the elderly, our current law is better able to protect those interests. A power of attorney
is strictly construed and broad all-embracing expressions are discounted or discarded.
Any admissible extrinsic evidence must be carefully considered by the trial court so
that it may determine that it was indeed the intent of the principal to make a gift of
consent to a strictly enumerated act of self-dealing after receiving a full disclosure of
all the facts. The trial court can consider the witnesses’ credibility and possible bias or
self-interest. Adopting a bright-line rule might preclude a court from carefully
considering all the surrounding circumstances to the detriment of the principal.
Although a few states have adopted a “bright-line” rule, we decline to do so. We are



Appellee argues that SDCL § 47-1A-861.1 does not modify the common law duty
of loyalty. Insupport, Appellee takes issue with Hurst’s citation to Schock v. Nash, 732
A.2d 217 (Del. 1999). Appellee goes so far as to call Hurst’s characterization “a
completely inaccurate statement of the case.” See Appellee’s Brief at 13. The Delaware
Supreme Court’s relevant language in Schock expressly notes the distinction between the
modification to the common law duty of loyalty applicable in the corporate context that
does not exist in the context of a written power of attorney. “Unlike corporate law that
provides statutory modifications to the common law of fiduciary duty, there is no
statutory provision that alters the common law fiduciary duty of loyalty owed by an
attorney-in-fact under a durable power of attorney.” The footnote following the phrase
“corporate law” in that above quoted sentence reads as follows:

Although Delaware corporate law permits the waiver of liability for breach

of the common law duty of care that directors owe to a corporation and its

stock holders by including a clear and unambiguous provision in the

certificate of incorporation, it does not allow for a waiver of the directors’

duty of loyalty. 8 Del. C. § 102 (b)(7); See Zirn v. VLI Corp., Del. Supr.,

621A. 2d 773, 783 (1993).

The statute does, however provide corporate directors with the safe harbor

from allegations of self-dealing if the transaction is approved by a majority

of the informed and disinterested directors or disclosed to and approved by

the shareholders. (citation omitted) The corporate law does not eliminate

claims or the fiduciary duty of loyalty, but under certain circumstances it

shifts the burden of proof to the Plaintiffs to approve the transaction was

unfair. 3

Id. at n. 21.
Appellee’s comment that the certificate of incorporation for SAR does not include

a waiver for the fiduciary duty of care is irrelevant. The fiduciary duty of loyalty is

not convinced that it is superior to our existing law and it might result in an injustice,
where, for example, the power of attorney on its face did not disclose that inadequate
disclosures were made to principal.

Schock v. Nash, 732 A.2d 217, 229-230 (Del. 1999)

3 As noted in Appellant’s initial brief on this matter, the statutory scheme cited in Schock is similar to

SDCL § 47-1A-861.1. Compare, SDCL 847-1A-861.1 with 8 Del. C. § 144.
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relevant here, not the duty of care.* As noted by the Delaware Supreme Court, the duty
of loyalty, as modified by statute, does not impose strict liability when a director
personally benefits from corporate assets. The fairness of the transaction and the intent
of the sole shareholder is a critical component of the fairness to the corporation.
This fairness is highlighted in the closely-held context. As subsection (3) of
SDCL § 47-1A-861.1 requires, no transaction benefitting a director can give rise to an
award of damages if it is “established to have been fair to the corporation.” In a closely
held corporation, like SAR:
There usually is no division between the shareholder-owners and the director-
managers. Either the stockholders themselves are the directors, or they so closely
dominate and control the directors that the latter are little more than their agents.
Frequently the shareholders go even further, and besides being directors are also
the officers and executives of the company. In any event either through serving as
the directors and officers themselves, or through detailed provisions in the charter,
by-laws, or stockholder agreements, the shareholders personally manage and

control the business directly or else perform these functions through others who in
fact simply act as their agents.

Case v. Murdock, 528 N.W. 2d 386, 391 (S.D. 1995) (Wuest J., dissenting). It is in the
closely-held family ranching context, where Dee Smith, as sole shareholder, directed the
corporate activities in which Travis’ actions will be judged. And according to SDCL §
47-1A-861.1, Travis’ actions cannot give rise to an award of damages if they are
determined to be fair to closely-held SAR.

The Schock Court also identified the reasons against adopting a bright-line rule in
the power of attorney context. As noted by Justice Kern “the Supreme Court of
Delaware, while acknowledging the adoption of the “‘bright-line’ rule articulated in

Kunewa and adopted by several states, nevertheless declined to adopt the rule, stating that

4 As this Court has noted, directors’ fiduciary duty includes a duty of care and a duty of loyalty. See,
Schultz v. Scandrett, 2015 S.D 52, 1 23, 26, 866 N.W. 2d 128, 136-138.

11



‘if the Grantor’s intent is a primary concern in interpreting a durable power of attorney, a
bright-line rule might not always serve the interest of justice.”” Hein v. Zoss, 2016 S.D.
73, 887 N.W. 2d 62, (Kern, J., concurring in part and dissenting in part) (quoting Schock,
732A.2d 217, 228-229). Justice Kern went on to note that other states have rejected the
bright-line rule regarding extrinsic evidence of a Grantor’s intent of a durable power of
attorney and “instead permit consideration of the surrounding circumstances and
intentions of the Grantor”. 1d.

The interests of justice are even more compelling in favor of introduction of
evidence of Dee’s intent here. Inthe context of a written power of attorney, the Grantor
identifies, in writing, the powers granted to the Agent. That written grant of power can
then be strictly construed by the Courts. Here, however, no such writing exists in which
Dee documented the extent of Travis’ authority. Travis was named a director to allow
him to execute documents on behalf of SAR. (APP. 79). The ranching operation did not
change after Travis was named a director. Id. Dee remained singularly in charge of
corporate documents and decisions. Id.

The appropriate standard for measuring a director’s exercise of duties to a
corporation is that of utmost good faith. See Case v. Murdock, 488 N.W. 2d 885, 889
(S.D. 1992). Appellee acknowledges this standard in his brief. (Appellee’s Brief at 10).
Once again, Appellee over simplifies matters to take shortcuts with legal standards.
Because this Court has applied an evidentiary standard regarding fiduciaries operating
under written powers of attorney, Appellee seeks to apply that same evidentiary standard
to corporate directors. In Appellee’s eyes, all fiduciaries’ actions must be considered

under the same standard as those of an agent operating under a power of attorney. But

12



this is not the case. The law requires all fiduciaries to act in the utmost good faith. Only
in the context of an agent operating under a written power of attorney is there an
evidentiary prohibition on oral extrinsic evidence to determine the fiduciary’s good faith.
In the corporate director context, when considering a director’s good faith in light of
allegations of self-dealing, the statute requires that the determination be made in light of
all circumstances existing at the time of the action. See SDCL § 47-1A-861.1.

This Court has approved jury instructions articulating that officers and directors of
a corporation are required to exercise “utmost good faith and fair dealing in the exercise
of their fiduciary duties to shareholders. They must act in good faith and refrain from
transactions in which they receive an improper personal benefit.” Schultz v. Scandrett,
2015 SD 52, 1 23. This is the standard that will be applied to Travis’ conduct - whether
or not Travis acted with the utmost good faith and fair dealing and whether he received
an improper personal benefit. In considering that standard, the jury will also be
instructed that damages cannot be awarded to Plaintiffs if Travis’ conduct was fair to the
closely held corporation based on all circumstances existing at the time of the transaction.
See SDCL § 47-1A-861.1.

Imposing a bright-line rule excluding all extrinsic evidence from the jury when
tasked with making determinations based on this standard was a clear error of law. The
bright-line rule from Stoebner and Bienash has no place in the context of a corporate
director action. The jury is entitled to, and statutorily required to, consider Dee’s intent
regarding the disposition of SAR assets in applying the appropriate standard to Travis’

conduct. All evidence of Dee’s intent must be admissible.

13



CONCLUSION

The bright-line rule prohibiting introduction of extrinsic evidence does not apply
outside of the durable power of attorney context. A director’s conduct will be judged
based on the “utmost good faith” standard articulated in this Court’s previous decisions.
The jury will be tasked with determining whether Travis received an “improper” personal
benefit. The statutory modification of the duty of loyalty found in SDCL 8§ 47-1A-861.1
makes clear that the surrounding circumstances and intentions of the sole shareholder
must be considered when determining a director’s good faith when a transaction is
challenged as self-dealing. The Circuit Court erred by excluding all evidence of Dee’s
intent regarding disposition of SAR assets, merely because her intent was not reduced to
writing.

For the foregoing reasons, as well as those set forth in Travis’ Appellant’s Brief,
Appellant, Travis Hurst, respectfully requests this Court reverse the Circuit Court’s Order
granting Summary Judgment.

Dated: February 3, 2021.

GUNDERSON, PALMER, NELSON
& ASHMORE, LLP

Matthew E. Naasz

Attorneys for Appellant/Defendant
506 Sixth Street

Rapid City, South Dakota 57701
Telephone: (605) 342-1078
E-mail: mnaasz@gpna.com
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