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PRELIMINARY STATEMENT 

For the convenience of the Court, Appellant-Plaintiff, Joseph LeFors, will be 

referred to a “Joseph;” Appellee-Defendant, Krista LeFors, will be referred to as 

“Krista;” documents from the record of the Fourth Circuit Clerk of Court are cited as “R. 

____;” the Appendix is cited as “App. ___;” the Transcript of the Divorce Trial held June 

17-18, 2020 is referred to as “DT ___;” the Transcript of the Motions Hearing held on 

May 25, 2021 is referred to as “MT ___;” the Findings of Fact and Conclusions of Law 

entered on April 6, 2021 by the Honorable Kevin Krull, Circuit Court Judge, is referred 

to as “Findings;” and the Decree of Separate Maintenance entered on April 6, 2021 by the 

Honorable Kevin Krull is referred to as “Decree.”  All references will be followed by 

appropriate page and paragraph designations.   

JURISDICTIONAL STATEMENT 

 

 Joseph respectfully appeals the Honorable Kevin Krull’s Decree that was signed 

on April 6, 2021 and filed on April 8, 2021, along with the Findings signed on April 6, 

2021 and filed on April 8, 2021. Notice of Entry of Findings of Fact and Conclusions of 

Law, and Decree of Separate Maintenance was filed on April 28, 2021. Joseph timely 

served the Notice of Appeal on May 27, 2021. The Decree is appealable pursuant to 

SDCL 15-26A-3.  

STATEMENT OF LEGAL ISSUES AND AUTHORITIES 

I. Whether The Circuit Court Erred In Issuing A Decree Of Separate 

Maintenance Instead Of A Divorce.  

 

  Hill v. Hill, No. M2007-00471-COA-R3-CV, 2008 Tenn. App. LEXIS 

 238, at *1 (Ct. App. Apr. 23, 2008) 
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II. Whether The Circuit Court Erred In Permanently Dividing The Marital 

Estate Upon Issuance Of The Decree Of Separate Maintenance. 

SDCL 25-4-40 

III. Whether The Circuit Court Erred In Awarding Permanent Alimony.  

 Terca v. Terca, 2008 S.D. 99, ¶ 28, 757 N.W.2d 319, 326. 

Zepeda v. Zepeda, 2001 S.D. 101, ¶ 25, 632 N.W.2d 48, 56 

 

STATEMENT OF THE CASE 

This appeal stems from a divorce action initiated by Joseph on January 23, 2019. 

Krista filed an Answer to the Complaint on February 12, 2019 and a Counterclaim on 

March 29, 2019. Krista moved to amend her Counterclaim to allege Separate 

Maintenance instead of a Divorce, which the Circuit Court granted on January 16, 2020. 

Krista then filed an Amended Counterclaim for Separate Maintenance on January 16, 

2020. A divorce trial was held on June 17 and 18, 2020. Joseph, while awaiting a 

decision from the Circuit Court, filed a Motion to Readdress Interim Finances on October 

30, 2020. The Honorable Kevin Krull issued an Order following the December 8, 2020 

hearing regarding the interim finances. On April 8, 2021, Judge Krull filed Findings of 

Fact and Conclusions of Law, and in denying Joseph’s request for a divorce, issued a 

Separate Maintenance Decree, awarding Krista permanent alimony and permanently 

dividing the marital estate.  On May 11, 2021, Joseph filed a Verified Motion to Clarify 

Courts Findings and Motion for Reconsideration, which was heard on May 25, 2021. 

Joseph’s Notice of Appeal followed and was filed on May 27, 2021. On August 17, 2021, 

Judge Krull issued an Order on Motion to Reconsider Alimony Award based upon the 

Circuit Court’s lack of jurisdiction after the Notice of Appeal was filed. Although the 

Order on Motion to Reconsider Alimony Award is not the Order subject to this appeal, it 

is important to note that the Court denied Joseph’s request based upon the Court’s error 
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of certain filing dates. The Order stated that Joseph filed a Motion to Reconsider the 

alimony award on June 14, 2021. The Court went on to state that “[b]y filing the Notice 

of Appeal before the Motion to Reconsider, the Plaintiff has stripped this Court of 

jurisdiction to hear issues material to the case.” App. 27-28.  Joseph’s Motion for 

Reconsideration, reflected by the record, was, in fact, filed May 11, 2021 (heard on May 

25, 2021) prior to Joseph filing his Notice of Appeal.  

STATEMENT OF THE FACTS 

 The parties were married on June 4, 2002 and separated on or about January 7, 

2019.  R. 7, Complaint, p. 1.  At the time of this appeal, the parties are still legally 

married. Krista and Joseph had two (2) children during the marriage, Kyden Michael 

Lefors (DOB: 7/2/2006; age 15) and Kaelyn Mae Lefors (DOB: 5/29/2009; age 12).  Id. 

Although the issue of custody and visitation were heavily litigated at trial, custody is not 

subject to this appeal. 

 Both Joseph and Krista were 36 years old at the time of the trial.  R. 813, p. 10, 

(App. 15). Joseph currently serves in the United States Airforce as a master sergeant and 

has served for 19 years, all of which were served during the parties’ marriage. In June 

2022, the parties will have been married for 20 years of Joseph’s military career. Krista, 

for many years of the marriage, was a stay-at-home mom, while Joseph was the primary 

wage earner. Id. At the time of trial, Krista worked as a substitute teacher at Douglas 

School District in Box Elder, South Dakota. Id., p. 8. 

 After a two-day trial in June 2020, the parties’ counsel submitted proposed 

Findings of Fact and Conclusions of Law. In April 2021, the Circuit Court issued the 

Decree, denying Joseph’s request for a divorce. R. 813, p. 2, (App. 007).  The Circuit 

Court granted Krista a Decree of Separate Maintenance for a period of two (2) years 
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wherein the Circuit Court divided the marital estate and adjudicated all of the parties’ 

property interest. Id.  The Circuit Court decided that the Court would enter a Divorce 

Decree on or about June 30, 2022, after Joseph would attain 20 years of military service, 

so Krista could receive lifetime Tricare benefits. Id., pp. 2-3. The Circuit Court instructed 

Joseph that he could not do anything to prevent Krista from receiving the 20-20-20 

benefits, which would include premature discharge from the Air Force before reaching 

his retirement eligibility.  Id., p. 13. The parties were largely part of the lower middle 

class wherein their marital estate consisted of more debt than assets and, towards the end 

of their marriage, the parties seemed to be in a precarious financial situation where basic 

necessities for themselves and the children were of main focus. Id., pp. 9-10. The Circuit 

Court adopted a Joint Property Exhibit that reflected an unequal division of assets, with 

Joseph receiving majority of the parties’ marital debt, with a liability of $38,606 and 

Krista receiving assets valued at $10,657. The Joint Property Exhibit also awarded Krista 

Joseph’s Thrift Savings Plan from the Air Force and 50% of Joseph’s military retirement 

pay with no value assigned. App. 025-026. The Circuit Court awarded Krista the 2019 

Chevy Traverse and required Joseph to pay the monthly payments and insurance until the 

loan was paid in full. Id.; R. 813, p. 9, (App. 014).  Joseph was required to sell the 

motorcycle and award Krista the proceeds from the same. Id., p. 15. The Circuit Court 

then awarded Krista $750.00 per month in permanent alimony. Id. Including child 

support, permanent alimony, and the vehicle and insurance payments, Joseph is required 

to pay $2,501 per month for Krista’s benefit Id., pp. 12-16. 

 Following the Circuit Court’s issuance of the Decree, on May 11, 2021, Joseph 

filed his Verified Motion to Clarify Courts Findings Dated April 6, 2021 and Motion for 
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Reconsideration regarding the alimony payments, child support and a renewed request for 

a divorce. R. 899. The Circuit Court denied Joseph’s renewed request for a divorce after 

argument from his counsel on the incidental effects of a separate maintenance upon 

Joseph as a service member and the lack of statutory authority to divide the marital estate 

MT 33:15-22, (App. 033).  As to the issue of alimony, the Circuit Court took the matter 

under advisement and requested additional briefings from the parties. Joseph then filed 

his Notice of Appeal and the Circuit Court thereafter issued its Order on Motion to 

Reconsider Alimony Award on August 27, 2021, denying the reconsideration of alimony 

based upon the Circuit Court’s lack of jurisdiction1. App. 027-028.  

STANDARD OF REVIEW 

 Conclusions of law are reviewed under a de novo standard, giving no deference to 

the circuit court's conclusions of law." City of Deadwood, 2000 SD 29, P9, 607 NW2d at 

25; Parsley v. Parsley, 2007 S.D. 58, ¶ 15, 734 N.W.2d 813, 817. 

The standard of review for alimony determinations in divorce cases is abuse of 

discretion. Dejong v. Dejong, 2003 S.D. 77, ¶ 5, 666 N.W.2d 464, 467; Voelker v. 

Voelker, 520 N.W.2d 903, 908 (S.D. 1994) (citing Ryken v. Ryken, 461 N.W.2d 122, 128 

(S.D. 1990); Garnos v. Garnos, 376 N.W.2d 571, 574 (S.D. 1985)).  

ARGUMENT 

 

I. The Circuit Court Erred In Issuing A Decree Of Separate Maintenance Instead 

Of A Divorce.  

 

A. To Compel Joseph To Remain Married Restricts His Right As To 

Employment As A Service Member And Infringes On His Ability To Re-

Marry Or Be In A Relationship During the Term of the Decree. 

                                                           
1 Given the circumstances of the case and the prejudice shown, Joseph requests an expedited decision by 

this Supreme Court consistent with SDCL 15-26A-2.  

https://plus.lexis.com/document/teaserdocument/?pdmfid=1530671&crid=f3dfe967-e9ce-451c-b505-4b2664021864&pddocfullpath=%2Fshared%2Fdocument%2Fcases%2Furn%3AcontentItem%3A56V8-XBT1-F04K-306D-00000-00&pddocid=urn%3AcontentItem%3A56V8-XBT1-F04K-306D-00000-00&pdcontentcomponentid=144753&pdteaserkey=h1&pdislpamode=false&ecomp=-t4hk&earg=sr1&prid=317ea190-0b13-467c-898e-ae3503a07e28
https://plus.lexis.com/document/teaserdocument/?pdmfid=1530671&crid=f3dfe967-e9ce-451c-b505-4b2664021864&pddocfullpath=%2Fshared%2Fdocument%2Fcases%2Furn%3AcontentItem%3A56V8-XBT1-F04K-306D-00000-00&pddocid=urn%3AcontentItem%3A56V8-XBT1-F04K-306D-00000-00&pdcontentcomponentid=144753&pdteaserkey=h1&pdislpamode=false&ecomp=-t4hk&earg=sr1&prid=317ea190-0b13-467c-898e-ae3503a07e28
https://plus.lexis.com/document/teaserdocument/?pdmfid=1530671&crid=f3dfe967-e9ce-451c-b505-4b2664021864&pddocfullpath=%2Fshared%2Fdocument%2Fcases%2Furn%3AcontentItem%3A56V8-XBT1-F04K-306D-00000-00&pddocid=urn%3AcontentItem%3A56V8-XBT1-F04K-306D-00000-00&pdcontentcomponentid=144753&pdteaserkey=h1&pdislpamode=false&ecomp=-t4hk&earg=sr1&prid=317ea190-0b13-467c-898e-ae3503a07e28
https://plus.lexis.com/document/teaserdocument/?pdmfid=1530671&crid=f3dfe967-e9ce-451c-b505-4b2664021864&pddocfullpath=%2Fshared%2Fdocument%2Fcases%2Furn%3AcontentItem%3A56V8-XBT1-F04K-306D-00000-00&pddocid=urn%3AcontentItem%3A56V8-XBT1-F04K-306D-00000-00&pdcontentcomponentid=144753&pdteaserkey=h1&pdislpamode=false&ecomp=-t4hk&earg=sr1&prid=317ea190-0b13-467c-898e-ae3503a07e28
https://plus.lexis.com/document/teaserdocument/?pdmfid=1530671&crid=f3dfe967-e9ce-451c-b505-4b2664021864&pddocfullpath=%2Fshared%2Fdocument%2Fcases%2Furn%3AcontentItem%3A56V8-XBT1-F04K-306D-00000-00&pddocid=urn%3AcontentItem%3A56V8-XBT1-F04K-306D-00000-00&pdcontentcomponentid=144753&pdteaserkey=h1&pdislpamode=false&ecomp=-t4hk&earg=sr1&prid=317ea190-0b13-467c-898e-ae3503a07e28
https://plus.lexis.com/document/documentlink/?pdmfid=1530671&crid=7bc671cf-b9c8-4bc1-bb2c-860d1a88416f&pddocfullpath=%2Fshared%2Fdocument%2Fcases%2Furn%3AcontentItem%3A3S71-2MB0-003G-D241-00000-00&pdcontentcomponentid=144753&pdproductcontenttypeid=urn%3Apct%3A30&pdiskwicview=false&pdpinpoint=PAGE_574_4922&prid=f3dfe967-e9ce-451c-b505-4b2664021864&ecomp=8gktk
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 The Circuit Court granted Krista a Decree of Separate Maintenance for two (2) 

years denying Joseph’s request for a divorce. R. 813, pp. 2-3, (App. 007-008).  The 

Circuit Courts decision to grant the separate maintenance instead of a divorce was driven 

by the financial benefit of Krista to receive lifetime healthcare benefits, a full 50% of 

Joseph’s military retirement, and access to the Air Force base for reduced costs of goods.  

Id., pp. 2-16. 

 The Circuit Court further determined that Joseph was not to take any action to 

prevent Krista from being eligible for the 20-20-20 military benefits. Id., p. 13. This, in 

effect, requires Joseph to continue to be employed by the Air Force during the term of the 

Decree of Separate Maintenance as there would be no other avenue for Krista to receive 

the 20-20-20 benefits if Joseph did not retire with 20 year’s service from the Air Force as 

required by the Decree. As a result, in order to comply with the Circuit Court’s Order, 

Joseph is unable to have a relationship outside of the marriage, as any acts of adultery 

would be cause for discharge, despite the parties being separated since 2019. The United 

States Air Force does not permit any married person, regardless of a Separate 

Maintenance Order, from being in a relationship with another person as adultery is 

prosecutable under Article 134, UCMJ, and would be cause for discharge. App. 029 - 

031. Article 134 is a catch-all provision for offenses not listed in specific Articles 

elsewhere in the UCMJ.  Id., p. 9.  Article 134 covers disorders and neglects that 

adversely affect good order and discipline or that could bring discredit upon the armed 

forces Id.  

 Joseph recognizes that public policy demands that the institution of marriage be 

sheltered and safeguarded. Nevertheless, there is a flipside to the coin of public policy, 
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and consideration must be given to the fact that a spouse is ill-served by a legally 

commanded continuance of a marriage2. In effect, the existing Decree infringes on 

Joseph’s right to re-marry and further restricts his ability to voluntarily leave the service 

or pursue alternate employment opportunities outside of the military. If Joseph chose to 

do either, such actions would be cause for contempt under the existing Decree, which 

further shows the Circuit Court’s abuse of discretion.  

B. Pure Financial Reasons Are Not Sufficient Enough To Grant A Separate 

Maintenance Decree Instead Of A Divorce. 

 

 A spouse in South Dakota has not directly appealed this issue, but it appears that 

other jurisdictions have found that pure financial reasons are not sufficient to justify an 

award of separation instead of a divorce. In Farrar, the court found that “[f]inancial 

reasons alone, however, will rarely justify a legally commanded continuation of a 

marriage which exists in name only." Farrar v. Farrar, 553 S.W.2d 741, 744-45 (Tenn. 

1977). 

Likewise in Hill, the Court stated:  

 

There was little hope that the parties would reconcile. The trial court's 

decision to grant a legal separation instead of divorce was driven by the 

financial benefit of keeping the wife covered under the husband's health 

insurance policy. Purely financial reasons were simply not sufficient to 

justify an award of legal separation instead of divorce. 

 

 Hill v. Hill, No. M2007-00471-COA-R3-CV, 2008 Tenn. App. LEXIS 238, at *1 (Ct. 

App. Apr. 23, 2008).  

                                                           
2 While much of the caselaw in the U.S. refers explicitly to a "right to marry," none imply that once the 

right to marry is exercised, the constitutional treatment of the marital relationship changes. The language 

used in the right to marry doctrine is often broad. Therefore, it is arguably not just the right to enter a 

marriage that is constitutionally protected, but also the personal relationship itself, which would implicitly 

include the right to end it. We assume for purposes of argument that the right to divorce is part of, and 

entitled to, the same degree of protection as the right to marry. McGinley & McGinley, 19 P.3d 954, 966 

(Or. Ct. App. 2001); See, e.g., Boddie v. Connecticut, 401 U.S. 371, 376, 91 S. Ct. 780, 28 L. Ed. 2d 113 

(1971) (implying that HN17 the right to divorce is part of the fundamental right to marry).  

 

https://plus.lexis.com/document/teaserdocument/?pdmfid=1530671&crid=7010c3ad-1d01-409f-8c5f-5437383a09fd&pddocfullpath=%2Fshared%2Fdocument%2Fcases%2Furn%3AcontentItem%3A4SC1-BBJ0-TXFW-T2F8-00000-00&pddocid=urn%3AcontentItem%3A4SC1-BBJ0-TXFW-T2F8-00000-00&pdcontentcomponentid=10645&pdteaserkey=h1&pdislpamode=false&ecomp=-t4hk&earg=sr5&prid=0c3acbda-da9b-465d-80bf-f55328648bb8
https://plus.lexis.com/document/teaserdocument/?pdmfid=1530671&crid=7010c3ad-1d01-409f-8c5f-5437383a09fd&pddocfullpath=%2Fshared%2Fdocument%2Fcases%2Furn%3AcontentItem%3A4SC1-BBJ0-TXFW-T2F8-00000-00&pddocid=urn%3AcontentItem%3A4SC1-BBJ0-TXFW-T2F8-00000-00&pdcontentcomponentid=10645&pdteaserkey=h1&pdislpamode=false&ecomp=-t4hk&earg=sr5&prid=0c3acbda-da9b-465d-80bf-f55328648bb8
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 Instead of issuing the Decree for Separate Maintenance and requiring Joseph to 

continue to stay married for the pure financial benefit of Krista, the proper avenue for the 

Circuit Court should have been to a Divorce Decree and provide Krista spousal support at 

a value equivalent to what the Tricare benefits would have been.  

 Interestingly, the Circuit Court indicated at the May 25, 2021 hearing that the 

primary reason for issuing the Decree was so the children would have Tricare benefits. 

THE COURT: …you know, basically my intention in granting separate 

maintenance as opposed to a divorce was to protect these children's rights 

to TriCare. 

 

MT 34:7-10, (App. 035). 

 

 Yet, consistent with the record, the children receive Tricare benefits regardless of 

whether the parties are legally married for 20 years or divorced at 18 years. The children 

are Joseph’s dependents, so they will continue to be under his Tricare plan until they 

reach at least 21 years of age, and will continue to have their military identification cards. 

DT 233:13-17, (App. 041); DT 36:25, (App. 043); DT 37:1-23 (App. 044). This is also 

consistent with the Circuit Court’s Decree that provided that Joseph maintain the children 

on his health benefits. R. 813, p. 15, (App. 020).  The Circuit Court further found that the 

justification for the Decree included Krista receiving “a Base ID allowing her access to 

medical facilities for the children.” (emphasis added). R. 813, p. 13, (App. 018). 

However, undisputed trial testimony shows that Krista and the children, with the 

children’s independent military identification, will have access to the Air Force base until 

they reach the age of 21, including all medical facilities and the commissary.  DT 37:3-

23, (App. 044). In sum, the justification for the Decree of separation was error. 
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Accordingly, the Circuit Court abused its discretion in issuing the Decree instead of a 

divorce. 

II. The Court Erred In Dividing The Marital Estate Upon Issuance Of The Decree 

Of Separate Maintenance.  

 

 Upon issuing the Decree, the Circuit Court divided the entirety of the marital 

estate and found that the division of the property under the Decree was final. R. 813, 

p.15, (App. 020). South Dakota law does not provide the Court with specific statutory 

authority to permanently divide the parties’ marital assets before a divorce is granted. The 

authority of the Court outlined in the separate maintenance statutes is strictly limited to 

awarding alimony and support for the children. SDCL 25-4-39 and 25-4-40 provide:  

Though judgment of divorce is denied, the court may in an action for 

divorce provide for maintenance of a spouse and the children of the 

parties, or any of them, by the other spouse. 

 

SDCL 25-4-39  

 

An action for separate maintenance may be maintained without request for 

divorce, upon any grounds which would be grounds for divorce, and in 

such cases the court shall have power to award temporary alimony, suit 

money, and permanent support for a spouse and the children of the 

parties, or any of them, by the other spouse. 

 

SDCL 25-4-40.   

 

A decree of separate maintenance does not dissolve the marital bond. Klinger v. 

Klinger, 79 S.D. 182, 184, 109 N.W.2d 633, 634 (1961). The primary purpose of 

obtaining separate maintenance is to enforce the husband's duty of support. Id.  

The South Dakota statutes provide the courts with only one avenue when dividing 

property as husband and wife, which is at the time a divorce is granted.  

When a divorce is granted, the courts may make an equitable division of 

the property belonging to either or both, whether the title to such property 

is in the name of the husband or the wife. In making such division of the 
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property, the court shall have regard for equity and the circumstances of 

the parties. 

 

SDCL 25-4-44.  

 

 The Circuit Court, for support of a final property division in the Decree, cited to 

the above statute for its authority. There are no statutes or case law that give the Circuit 

Court the ability to divide marital assets as the parties are still legally married3. 

 The Supreme Court has not directly addressed this issue. Majority of other 

jurisdictions have found that in the absence of express statutory authority, "separate 

maintenance" contemplates only "alimony" and not property rights. In Clawson, 

“Appellee wife filed an action for separate maintenance and division of property. An 

order was entered dividing the property and appointing a receiver with respect to 

the property. The order provided that the receiver would continue to manage the 

parties' property as long as the parties remained married. The court held that the 

receivership was improper because the parties were not divorcing. There was no need for 

the trial court to appoint a receiver to preserve the property until the time when it would 

adjudicate the parties' rights in a divorce action because there was no divorce action filed. 

Further, the court found that there was no need for the trial court to divide the 

parties' property interests. The parties' property only had to be divided when the marriage 

relationship had ended, and the parties' marital relationship continued.” Clawson v. 

Clawson, 54 So. 2d 161, 161 (Fla. 1951). In Naurison, the Florida appellate court stated:  

Such an action [for separate maintenance] does not contemplate or permit 

a resolution of their interests in jointly held property or property held by 

                                                           
3 The South Dakota State Bar Website lists: SEPARATE MAINTENANCE: There is no such thing as a 

"legal separation" in South Dakota. South Dakota does have a proceeding for separate maintenance. The 

procedure for such an action is the same as that for a divorce. The only difference between a separate 

maintenance and a divorce action is that separate maintenance does not dissolve the marriage, nor does the 

court make a final decision regarding property. https://www.statebarofsouthdakota.com/p/cm/ld/fid=30 

https://www.statebarofsouthdakota.com/p/cm/ld/fid=30
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the husband in which the wife claims an interest. The Supreme Court of 

Florida, in our opinion, placed at rest any question theretofore existing as 

to the authority of a chancellor to adjudicate such property rights between 

a husband and wife in an action such as this when, in Bredin v. Bredin, 

Fla.1956, 89 So.2d 353, 356, 61 A.L.R.2d 942, it said: 

 

While a divorce decree brings about a termination and final disposition of 

the marriage relationship, a separate maintenance decree recognizes the 

continuation of the marriage relationship, the continuing right of the wife 

to participate in her husband's estate on his death, as well as the possibility 

of a reconciliation that will end the necessity for the separate maintenance 

award. 

 

Naurison v. Naurison, 108 So. 2d 510 (Fla. Dist. Ct. App. 1959). 

 

Other jurisdictions have likewise held that the courts do not have the 

authority to permanently divide the parties’ marital property during a separation 

decree absent statutory direction4. McWilliams v. McWilliams, 216 Ala. 16, 18, 

112 So. 318, 319-20 (1927) (in a divorce action, the court held that the language 

of the statute required the spouse an “allowance” from the estate, but determined 

that it not likewise require a division of property between the husband and wife); 

Cohn v. Cohn, 4 Wash. 2d 322, 323, 103 P.2d 366, 366 (1940) (holding that, in an 

action for separate maintenance, a court may not divide the community property, 

nor determine the ownership of the future earnings of either the husband or wife).   

 Accordingly, and following the majority of other jurisdictions, without any 

statutory or otherwise binding authority, the Circuit Court in this case erred in 

adjudicating the respective property rights and dividing the marital estate upon issuing 

                                                           
4 Other jurisdictions have allowed termination or division of property interests upon separation where 

authorized by statute and, in most instances, have recognized that no such authority existed at common law. 

Nebraska: Shomaker v. Shomaker, 166 Neb. 164, 88 N.W.2d 221 (1958), but only insofar as necessary, 

Sanford v. Sanford, 173 Neb. 835, 115 N.W.2d 451 (1962). New Jersey: Lavino v. Lavino, 23 N.J. 635, 

130 A.2d 369 (1957); Rudin v. Rudin, 104 N.J. Eq. 524, 146 A. 351 (1929). Virginia: Gum v. Gum, 122 

Va. 32, 94 S.E. 177 (1917). Oregon: Kelley v. Kelley, 183 Ore. 169, 191 P.2d 656 (1948). 
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the Decree. It is Joseph’s position that this Court vacate the Decree and declare the 

parties divorced nunc pro tunc as to the date of the Decree or, in the alternative, remand 

the matter to the Circuit Court to determine an equitable division of property at the time 

of a divorce decree.   

III. The Circuit Court Erred In Awarding Krista Permanent Alimony.   

A. The Circuit Court Failed to Consider The Alimony Award In Light 

Of The Property Division.  

 The Circuit Court awarded Krista permanent alimony in the amount of $750.00 

per month to “provide Krista with the necessities of housing, utilities, health insurance 

and food5.” R. 813, p.9, (App. 012). The Circuit court erred in dividing the marital estate 

upon the Decree, but in doing so, also failed to consider the alimony award in light of 

property division.  

 The Court is to determine an appropriate alimony award “based upon the 

respective financial conditions of the parties after the property division and their standard 

of living.” Krage v. Krage, 329 N.W.2d 878, 879 (S.D. 1983) (emphasis added).  A 

circuit court is required to consider the allocation of property and spousal support 

together. Evans v. Evans, 1997 SD 16, P31, 559 NW2d 240, 247 (citing Kappenmann v. 

Kappenmann, 479 NW2d 520, 523 (SD 1992); Ryken v. Ryken, 461 NW2d 122, 127 (SD 

1990)). The symbiotic relationship between property division and spousal support 

requires consideration of the two together, as an award of more assets can eliminate or 

reduce the need for spousal support and vice versa. Heckenlaible v. Heckenlaible, 1996 

SD 32, P20, 545 NW2d 481, 485. Terca v. Terca, 2008 S.D. 99, ¶ 28, 757 N.W.2d 319, 

326. 

                                                           
5 The Circuit Court did not provide for when the alimony payments were to begin.  



13 

 

 When considering the financial conditions of both parties after the property 

division, along with the division of the same, Krista is leaving the marriage with assets 

valued at $10,657. App. 025-026. In contrast, Joseph is left with a liability of $38,606 Id.  

Consistent with South Dakota law, the Circuit Court should have taken into consideration 

Joseph’s financial condition, after the property division, which leaves him with no 

income producing assets and, more importantly, with a negative net worth, none of which 

were specifically outlined in the Court’s Findings, justifying the permanent alimony 

award. Joseph is also taking on close to $80,000 in marital debt, $30,000 of which is the 

obligation on Krista’s Chevy Traverse6. App. 025-026. The Circuit Court awarded Krista 

the 2019 Chevy Traverse, but required Joseph to continue to make the monthly car 

payments until paid in full and pay the vehicle insurance. In addition to the $750.00 

alimony award, the Chevy Traverse payments that Joseph is required to pay were $694- 

$800 per month at the time of trial7. DT 209:5-6; R. 813, P.9 (App. 14). The monthly 

amount of Krista’s car payment alone was almost equal to what she made total each 

month in income8 DT p. 209:2-, (App. 040). As Joseph’s prior counsel pointed out at the 

trial, given the financial despair that the parties were in, it was unreasonable for Krista to 

be driving a brand-new vehicle with payments exceeding her monthly income. DT 209:7, 

(App.040). 

 The Court also erred in not considering that Krista would receive 50% of Joseph’s 

TSP and 50% of his military retiree pay upon his retirement in 2022. Krista’s portion of 

                                                           
6Joseph also questions the Court’s authority to award Krista the Chevy Traverse, but continue to make 

Joseph responsible for the loan until paid in full. The Decree did not specify what would occur in the event 

of a sale or loss by Krista, and whether Joseph would have to pay a lump sum payment upon either of those 

events.  
7 Krista was also awarded $1,057.00 per month in child support from Joseph.  
8 Krista testified that she made on average $829.00 per month in wages.  
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Joseph’s military retirement, based upon Joseph’s base pay at the time of trial, would be 

an estimated $1,000 per month, beginning in 2022. DT 175:24, (App. 038). The Circuit 

Court also failed to consider Joseph’s earning compacity when he retires from the Air 

Force and is no longer receiving a base salary. According to Joseph’s testimony, his total 

monthly payment from retirement if Krista receives 50%, would leave him with $1,000 

of his tired pay. DT 178:24, (App. 039). 

B. The Circuit Court’s Findings For Justifying The Permanent Alimony 

Award Were Flawed And Further Failed To Consider Krista’s Ability For 

Rehabilitation.  

 

 The Court made a finding for the alimony to assist Krista in her health insurance 

costs, but later acknowledged that issuing the Decree for two (2) years would allow her to 

have Tricare health benefits for life, which would eliminate her need to pay for any health 

insurance costs as outlined in the Court’s Findings. R, 813, p. 8, (App. 013). The issuing 

of the Decree already triggered Krista’s ability to receive lifetime Tricare benefits as 

outlined above and, therefore, cannot also be used to justify the award for permanent 

alimony.   

 “Rehabilitative alimony is awarded to enable a former spouse to refresh or 

enhance the job skills she needs to earn a living. The purpose of rehabilitative alimony is 

to put a spouse in a position to upgrade his or her economic marketability.” Nickles v. 

Nickles, 2015 S.D. 40, ¶ 1, 865 N.W.2d 142, 146. "An essential prerequisite to recovering 

rehabilitative alimony is proof of an educational need and a plan to meet that 

need." Zepeda v. Zepeda, 2001 S.D. 101, ¶ 25, 632 N.W.2d 48, 56.  

 The Circuit Court, consistent with Zepeda, above, found that Krista would have 

the ability to return to college to obtain a degree in teaching, which would improve her 
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income and provide financially for herself. R. 813, p. 8, (App. 13). The Courts Findings, 

along with the record, are indicative of a rehabilitative alimony award and not consistent 

with evidence that Krista would require permanent alimony. Krista testified that she is 

not disabled. DT 254:9-10, (App. 046). Since trial, Krista has obtained full-time 

employment with the Douglas School District, and is eligible for full benefits. R. 899, p. 

2. 

 The Circuit Court also found that Krista has health issues with her knees and arm, 

but did not indicate that such health issues would render her incapable of full-time 

employment or incapable of rehabilitation. R. 813, p. 8, (App. 013).   

 Much of the Findings by the Circuit Court fixated on Krista’s need for alimony to 

care and support the children’s needs and supervision. However, once the youngest child 

reaches the age of majority in six (6) years, Krista would be 44 years old, capable of 

having an established career, and obtain the skills necessary to be financially 

independent. There are sufficient Findings in this case to support an award of 

rehabilitative alimony and, therefore, the Circuit Court abused its discretion in awarding 

Krista permanent alimony.  

C. Joseph Does Not Have Sufficient Means and Ability To Pay Permanent 

Alimony.  

 “Permanent alimony, as distinguished from restitution and rehabilitative alimony, 

is an allowance for support and maintenance (i.e. the provision of food, clothing, 

habitation, and other necessaries) of the dependent/obligee spouse.” Wilson v. Wilson, 

434 N.W.2d 742 (S.D. 1989); Price v. Price, 278 N.W.2d 455 (S.D. 1979). “It therefore 

follows that when a party requests permanent alimony they must establish that they have 

a need for support and that their spouse has sufficient means and abilities to provide for 
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part or all of the need.” Fox v. Fox, 467 N.W.2d 762, 767 (S.D. 1991) (emphasis added). 

”Alimony (spousal support) is intended to assist in providing necessities. Lovejoy v. 

Lovejoy, 2010 S.D. 39, ¶ 7, 782 N.W.2d 669, 672 (citing Zepeda v. Zepeda, 2001 S.D. 

101, ¶ 21, 632 N.W.2d 48, 55). "The purpose of alimony is not to equalize incomes but 

rather to support the needs and standard of living of the spouse." Haanen v. Haanen, 

2009 S.D. 60, ¶ 18, 769 N.W.2d 836, 842. “Therefore, the party seeking spousal support 

must establish the need for support and ability of the other spouse to pay.” Lovejoy, 2010 

S.D. 39, ¶ 7, 782 N.W.2d at 672 (citing Zepeda, 2001 S.D. 101, ¶ 21, 632 N.W.2d at 55). 

Havlik v. Havlik, 2014 S.D. 84, ¶ 14, 857 N.W.2d 422, 426. 

Consistent with the South Dakota law above, the Circuit Court must find that 

Joseph has “sufficient means” and abilities to provide for part or all of Krista’s need. 

Joseph’s budget at trial indicated monthly expenses of $6,216 and monthly income of 

$6,664, approximately $450 in excess. DT p. 170:2-8, (App. 037). The law provides that 

there must be a showing of a spouse’s ability to pay the awarded alimony amount, which, 

based upon the record and considering the amount of debt Joseph was required to assume 

on the Chevy Traverse and his child support obligation, was simply not present here.  The 

Circuit Court even acknowledged that access to the Air Force Base for Krista would 

reduce her costs for groceries, clothing, and other necessities, which Joseph is otherwise 

unable to pay or would result in substantial financial strain. R. 813, p. 2, (App. 007).  

CONCLUSION 

In sum, Joseph respectfully requests that the Court reverse the Separate 

Maintenance Decree and, instead, declare the parties divorced and vacate the award of 

permanent alimony.  
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 Joseph hereby requests oral argument.  

Dated this 20th day of September, 2021. 
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REFERENCES: 

Plaintiff/Appellant Joseph Daniel LeFors shall be referred to herein as “Joseph.”  

Defendant/Appellee Krista Mae LeFors shall be referred to herein as “Krista.”  Reference 

to the Clerk’s “Alphabetical Index” shall be by the abbreviation “CI” followed by the 

assigned number.  Reference to Day 1 of the Trial Transcript shall be by the abbreviation 

“TR1” followed by the pertinent page number(s).  Reference to Day 2 of the Trial 

Transcript shall be by the abbreviation “TR2" followed by the pertinent page number(s).  

Reference to the Motion Hearing held May 25, 2021 shall be by “MH” followed by the 

pertinent page number(s).  Reference to an Exhibit shall be by the abbreviation “EX” 

followed by the assigned number or letter.  Reference to a Session Law shall be by the 

abbreviation “SL” followed by the year.  Reference to the parties’ minor son will be 

referred to by the initials “KL.” 

JURISDICTIONAL STATEMENT: 

Krista adopts the Jurisdictional Statement contained in Joseph’s Brief. 

 LEGAL ISSUES: 

1. WHETHER THE TRIAL COURT ABUSED ITS DISCRETION IN 

GRANTING A DECREE OF SEPARATE MAINTENANCE INSTEAD 

OF A DIVORCE. 

 

Trial Court: Granted Krista a Decree of Separate Maintenance. 

 

Most relevant statutory provisions: 

 

A. SDCL § 25-4-39; and 

 

B. SDCL § 25-4-40.  
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2. WHETHER SOUTH DAKOTA LAW ALLOWS FOR THE FINAL 

DIVISION OF PROPERTY IN A DECREE OF SEPARATE 

MAINTENANCE. 

 

Trial Court: Held in the Affirmative. 

 

Most relevant statutory provisions: 

 

A. SDCL § 25-4-79;  

 

B. SDCL § 25-4-80; and 

 

C. SDCL § 43-4-22 (17). 

 

Most relevant cases: 

 

A. Ahrendt v. Chamberlain, 910 N.W.2d 913 (SD 2018); 

 

B. Giesen v. Giesen, 911 N.W.2d 750 (SD 2018); and 

 

C. Pieper v. Pieper, 841 N.W.2d 781 (SD 2013). 

 

3. WHETHER THE TRIAL COURT ABUSED ITS DISCRETION IN 

AWARDING KRISTA PERMANENT ALIMONY. 

 

Trial Court: Granted Krista Permanent Alimony of $750 per month, 

Terminable Upon Her Earlier Death or Remarriage. 

 

Most relevant statutory provisions: 

 

A. SDCL § 25-4-39: 

 

B. SDCL § 25-4-40; and 

 

C. SDCL § 25-4-41. 

 

Most relevant cases: 

 

A. Baltzer v. Baltzer, 422 N.W.2d 584 (SD 1988); 

 

B. Fox v. Fox, 467 N.W.2d 762, 767 (SD 1991); and 

 

C. Wilson v. Wilson, 434 N.W.2d 742 (SD 1989). 
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STATEMENT OF THE CASE: 

 

Joseph initiated the divorce action with a Summons and Complaint filed on 

January 24, 2019.  (CI 7, 12).  Krista filed an Answer to the Complaint on February 13, 

2019 and a Counterclaim for Divorce on March 29, 2019.  (CI 27, 41).  Krista moved to 

amend her Counterclaim to allege separate maintenance instead of a divorce, which the 

trial court granted on January 16, 2020.  (CI 174, 195).  Krista served and filed 

Defendant’s Amended Counterclaim for Separate Maintenance.  (CI 180, 191).  A two-

day divorce trial was held on June 17 and 18, 2020.  (TR1; TR2).  Judge Krull entered 

Findings of Fact and Conclusions of Law on April 6, 2021 and a Decree of Separate 

Maintenance on April 8, 2021 awarding Krista permanent alimony and dividing the 

marital estate.  (CI 813, 832).  Joseph filed a Verified Motion to Clarify Court’s Findings 

and Motion for Reconsideration on May 11, 2021, which was heard on May 25, 2021.  

(CI 899, MH).  Joseph filed a Notice of Appeal on May 27, 2021.  (CI 966).  Although 

litigated, custody and child support are not part of this appeal.  (CI 970).  On August 17, 

2021, Judge Krull entered an Order denying Joseph’s Verified Motion to Clarify Court’s 

Findings and Motion for Reconsideration based upon lack of jurisdiction due to the 

pending appeal, which stripped the trial court of jurisdiction to determine issues material 

to the case.  (CI 1662). 

STATEMENT OF THE FACTS: 

Joseph’s Statement of the Facts are generally accurate and accepted by Krista, 

with the following exceptions:  Krista’s Amended Counterclaim for Separate 

Maintenance was filed December 2, 2019 and January 15, 2020.  (CI 180,191).  Krista 
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was awarded only 50% of Joseph’s Thrift Savings Plan.  (CI 813; EX R).  Additional 

facts, where applicable, may be found in the “Argument and Authorities” section of 

Appellee’s Brief. 

ARGUMENT AND AUTHORITIES: 

1. STANDARD OF REVIEW. 

The “abuse of discretion” standard is the most deferential of appellate review 

standards, but it does not mean that the trial court’s decision will remain undisturbed.  

Stavig v. Stavig, 774 N.W.2d 454 (SD 2009).  It is not for the Appellate Court, but rather 

for the trial court, to gauge the credibility of the witnesses and to weigh the significance 

of their testimony.  Kost v. Kost, 515 N.W.2d 209 (SD 1994).  The Appellate Court gives 

due regard to the trial court as a fundamental recognition that the trial judge has a better 

opportunity to judge the credibility of witnesses and the weight afforded their testimony.  

Severson v. Hutchinson, 838 N.W.2d 72 (SD 2013).  An abuse of discretion refers to 

discretion exercised to an end or purpose not justified by, and clearly against, reason and 

evidence.  Schieffer v. Schieffer, 826 N.W.2d 627 (SD 2013);  Godfrey v. Godfrey, 705 

N.W.2d 77 (SD 2005);  Novak v. Novak, 553N.W.2d 226 (SD 1996).  Discretion imports 

wide latitude, but it also imposes solemn responsibility. Michelson v. United States, 335 

U.S. 469, 480; 69 S.Ct. 213, 221; 93 L.Ed. 168 (1948). 

The abuse of discretion standard on appellate review requires a determination that 

the discretion was not guided by erroneous legal conclusions.  Pieper v. Pieper, 841 

N.W.2d 781 (SD 2013).  When applying the abuse of discretion standard, the Appellate 

Court does not inquire whether it would have made the same decision as the trial judge, 
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rather it decides only whether the trial court could have reasonably reached the conclusion 

it did in view of the applicable law and the circumstances of the case.  Maxner v. Maxner, 

730 N.W.2d 619 (SD 2007);  Zepeda v. Zepeda, 632 N.W.2d 48 (SD 2001).  The 

Appellate Court upholds trial court’s findings of fact unless they are clearly erroneous.  

Osboda v. Kelley-Osboda, 913 N.W.2d 496 (SD 2018);  Anderson v. Anderson, 472 

N.W.2d 519 (SD 1991). 

The Appellate Court reviews a trial judge’s decision for error in incorrectly 

choosing, interpreting or applying the law; for clear mistakes in fact findings; and for 

undue emphasis on matters not materially related to the subject matter.  Berens v. Berens, 

689 N.W.2d 207 (SD 2004).  The Appellate Court only overturns the trial court’s findings 

of fact on appeal when a complete review of the evidence leaves the Appellate Court with 

a definite and firm conviction that a mistake has been made.  Miller v. Jacobsen, 714 

N.W.2d 69 (SD 2006). 

The Appellate Court reviews questions of law, including statutory construction, 

under the de novo standard as they are primarily matters of statutory interpretation.  

Green v. Green, 922 N.W.2d 283 (SD 2019); Langdeau v. Langdeau, 751 N.W.2d 722 

(SD 2008); Terca v. Terca, 757 N.W.2d 319 (SD 2008).  The trial court’s legal 

conclusions are also reviewed de novo, giving no deference to the trial court’s 

conclusions of law.  Huston v. Martin, 919 N.W.2d 356 (SD 2018); Parsley v. Parsley, 

734 N.W.2d 813 (SD 2007). 

2. THE TRIAL COURT DID NOT ABUSE ITS DISCRETION IN 

GRANTING A DECREE OF SEPARATE MAINTENANCE. 

 

In this action, Joseph filed a Complaint for divorce, while Krista filed a 
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Counterclaim seeking separate maintenance.  (CI 7, 180).  SDCL § 25-4-39 provides that: 

“Though judgment of divorce is denied, the court may in an action for divorce provide for 

maintenance of a spouse and the children of the parties, or any of them, by the other 

spouse.”  SDCL § 25-4-40 provides: “An action for separate maintenance may be 

maintained without regard for divorce, upon any grounds which would be grounds for 

divorce, and in such cases the court shall have power to award temporary alimony, suit 

money, and permanent support for a spouse and the children of the parties, or any of 

them, by the other spouse.” 

As to Krista’s request for separate maintenance, she testified that by continuing 

the marriage through June of 2022, she would be meeting the 20 year military 

requirement, allowing her to get Tricare benefits for the rest of her life.  (TR2, p. 80).  

The cost for Krista’s Tricare is a little over $300 per year, a substantial benefit.  (TR2, p. 

80).  Krista would also be able to cover the children under her Tricare plan, if Joseph 

chose not to do so. (TR2, p. 80).  Krista would also be able to cover the children past their 

majority, if Joseph elected not to, consistent with the Affordable Care Act.  The cost to 

cover the children under Tricare is a little over $600 per year. (T2, p. 80).  The parties’ 

son, KL, has autism, ADHD, and a tick disorder, making continued healthcare coverage 

essential.  (T2, p. 81).  Krista could also utilize the facilities on the military base, 

including the medical clinic, counseling center, Base Exchange for discounted goods, and 

Base Commissary for discounted groceries for the rest of her life.  (TR2, p. 80).  Krista 

would also be able to qualify for a military ID card which would allow her to have access 

to the base to take the children to medical appointments and to complete travel vouchers 
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for the children’s health care referrals off base.  (TR2, p. 80). 

In justifying its granting of separate maintenance, the trial court stated: 

“Krista seeks this option as it would allow her to have lifetime Tricare 

health care coverage for a minimal fee as well as access to the Base 

Exchange and Commissary resulting in decreased costs for groceries, 

clothing and other necessities plus retain her DOD military ID card 

allowing her access to the base to obtain health care services for the 

children.  On June 12, 2022, the parties will have been married for 20 

years during Joseph’s military service.  This Court finds good cause to 

grant Krista a Decree of Separate Maintenance for a period of two years 

in order to provide her with affordable medical benefits, access to the 

base for the children’s health care and reduced cost of groceries, 

clothing and other necessities which Joseph is otherwise unable to pay 

or would result in substantial financial strain.  Granting a separate 

maintenance will also allow Krista the benefit of the Servicemember’s 

Civil Relief Act resulting in lower interest on her credit cards making it 

easier for her to manage the debt.  This result is in the best interests of 

the parties and of their children due to their precarious financial 

situation so that each has an improved ability to meet essential needs 

for themselves and their two minor children.  Granting Separate 

Maintenance would also allow Krista to continue to pay the cost of 

family counseling through Tricare.”  (CI 813). 

 

Thereafter, the trial court entered a Decree of Separate Maintenance to Krista on 

the grounds of extreme cruelty.  (CI 832).  South Dakota law authorizes the trial court the 

option of granting separate maintenance in lieu of a divorce.  SDCL § 25-4-40.  The trial 

court’s basis for doing so is solidly based in the evidence consistent with its Finding of 

Fact 3. 

Joseph claims that the Decree of Separate Maintenance infringes upon his right to 

marry; however, he is married with two minor children.  Joseph further claims that he has 

a constitutional right to a divorce based upon the Equal Protection Clause.  Such claim is 

misplaced as McGinley v. McGinley, 19 P.3d 954 (Or. Ct. App. 2001) upheld the trial 

court concluding that neither the state nor federal constitutional guarantee of equal 
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treatment were violated and the trial court’s decision did not substantially interfere with 

the fundamental right to marry.  Joseph relied upon Boddie v. Connecticut, 401 U.S. 371 

(1971), which held that due process required the state to waive filing fees for indigent 

persons in divorce actions, not at all synonymous with the present factual situation. 

Unlike the right to marry, there is no absolute right to divorce as it is governed by state 

law.  South Dakota, like other states, requires an order of the court to obtain a divorce. 

Joseph claims that he is compelled to continue with his military service for the 

next two years (now eight months) or be held in contempt.  While it is true that if Joseph 

decides to quit in the next eight months before his 20 years of military service are 

attained, Krista could request that he be held in contempt.  Nevertheless, a finding of 

contempt is not automatic but requires judicial review.  The trial court would have to find 

that Joseph’s employment termination was not justified but rather was willful and 

contumacious.  Streier v. Pike, 886 N.W.2d 573 (SD 2016).  The trial court simply held 

that Joseph can’t quit his job between now and obtainment of his 20 years of service in 

June of 2022 in order to prevent Krista from receiving the benefits accruing to her as a 

military spouse.  It is, similarly, in Joseph’s best interests to complete his 20 years of 

military service as he retains the same benefits as Krista. 

Family law is a court of equity requiring the trial court to balance the equities and 

decide what is fair under the facts and circumstances of the case.  Family law is fact-

based and likely no two marital situations are identical.  Clearly, the benefits to Krista of 

lifetime medical and base privileges outweigh Joseph’s claimed sacrifice of being unable 

to engage in an intimate relationship or remarry in the two years following the Decree.  
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When looking at the big picture, the trial court reached a compromise granting each party 

the relief they sought, to-wit: Krista a legal separation for two years and Joseph a divorce 

thereafter. 

Joseph suggests that instead of separate maintenance, the trial court should have 

paid Krista the value she would have lost in the divorce.  However, the parties were mired 

in debt that they could not pay.  Adding additional debt was not an option.  Joseph is 

claiming in this appeal that he can’t afford the alimony in one argument, which is then 

incongruent with his later argument that the trial court should have awarded Krista more 

money to offset what she would have lost had a divorce been granted.  Contrary to 

Joseph’s claim, there is no constitutional right to divorce. The trial court’s decision in 

granting Krista separate maintenance for a period of two years was both rational, limited 

in time, and consistent with South Dakota law.  Joseph has failed to establish any 

violation of the Equal Protection Clause of the U.S. Constitution.  Krista asserts that the 

trial court’s decision in granting her a Decree of Separate Maintenance was reasonable 

and justified in light of South Dakota law and the circumstances of this case. 

3. SOUTH DAKOTA LAW LENDS CREDENCE TO A FINAL 

PROPERTY DIVISION PURSUANT TO A DECREE OF 

SEPARATE MAINTENANCE. 

 

The parties prepared a Joint Property Exhibit listing their assets and liabilities as 

well as each party’s proposal for an equitable division of the assets and an equitable 

allocation of the liabilities. (EX R).  The trial court divided the parties’ property and debt 

in the Decree of Separate Maintenance. (CI 832).  Finding of Fact 12 states: 

“Equitable Division of Property and Debts: The parties own no land.  

Their personal property with values and debts with balances are 
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contained on the Joint Property Exhibit, together with each party’s 

position on the equitable distribution of property and equitable 

allocation of debts. Excluding Joseph’s military retirement, the parties 

have more debts than assets.  Each party shall retain the firearms, 

accessories and ammunition in his/her custody.  Joseph initially 

voluntarily paid Krista’s vehicle payment and insurance and when he 

stopped paying, he was court-ordered to do so.  Joseph shall continue 

to pay Krista’s vehicle until the loan is paid in full and pay the vehicle 

insurance so that she and the children have reliable transportation.  

The vehicle was purchased by the parties during their marriage.  The 

vehicle cannot be sold without a deficiency judgment.  Krista has 

neither the credit nor funds to buy another vehicle.  The initial vehicle 

payment of $694 per month was increased due to Joseph’s failure to 

make the payment in September, October and November 2019 and his 

dropping of the vehicle insurance. 

 

The Court’s division of property and debts is attached hereto and 

incorporated herein by this reference.  Each of the parties is living in 

rented housing.  The parties have minimal personal property with 

substantial debt.  The Court specifically finds that Krista has been 

adversely impacted by COVID-19 as a substitute teacher while Joseph 

has been able to continue his employment during the pandemic.  Due 

to the substantial disparity in income, the Court has given Krista more 

value in property and Joseph more debt in order to make an equitable 

division of the assets and liabilities considering the parties’ financial 

circumstances.”  

 

The parties had substantially more debt than assets.  The trial court awarded Krista 

$10,567 in value and Joseph -$38,606 in value based on the parties’ respective 

circumstances and the large disparity in incomes.  (EX R).  Joseph had gross monthly 

income of $6,664.31 while Krista had gross monthly income of $1,081.58 in January of 

2020.  (EX X, Y). 

South Dakota law appears inconsistent on the issue of division of property in a 

separate maintenance action.  SDCL §§ 25-4-39 and SDCL 25-4-40 (SL 1979) do not 

reference division of property or allocation of debt but rather maintenance or permanent 

support for the spouse and children of the parties in separate maintenance actions.  
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However, SDCL §§ 25-4-79 and 25-4-80 provide for the trial court’s jurisdiction over 

motions for omitted assets in a legal separation.  (SL 2013).  SDCL § 43-4-22 (17) 

provides an exemption from the real estate transfer fee on real property transferred in a 

separate maintenance action.  (SL 1994).  While the earlier statutes limit separate 

maintenance actions to the determination of spousal and child support, the latter statutes 

presume a division of property in a separate maintenance action. 

Absent special circumstances, assets and liabilities are valued at the time of trial 

rather than at the time of separation.  Ahrendt v. Chamberlain, 910 N.W.2d 913 (SD 

2018); Johnson v. Johnson, 734 N.W.2d 801 (SD 2007).  However, a different date may 

be used if special circumstances are present.  Pieper v. Pieper, 841 N.W.2d 781 (SD 

2013); Duran v. Duran, 657 N.W.2d 692 (SD 2003); Geraets v. Geraets, 554 N.W.2d 198 

(SD 1996).  Krista asserts that separate maintenance is a special circumstance warranting 

an earlier valuation and division of the assets and liabilities.  Especially where, as here, 

the parties had more debt than assets.  To require a trial in two years to determine a 

division of the property and debts would not be realistic.  Moreover, additional litigation 

is not affordable given the parties’ precarious financial condition.  Dividing assets 

purchased and liabilities incurred during the two year period between the legal separation 

and the divorce would not be fair to either party.  Putting a freeze on the property for a 

period of two years is similarly not realistic.  A decision has to be made regarding 

liabilities as debts need to be paid.  The trial court’s decision to divide property and 

allocate debts in the separate maintenance action was not clearly erroneous but rather 

made sense so each party could enjoy what little property they had and each party could 
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ensure that debts of the marriage were paid.  

The Appellate Court does not interfere with the trial court’s valuation unless it is 

clearly erroneous.  Giesen v. Giesen, 911 N.W.2d 750 (SD 2018).  Delaying the division 

of property and allocation of debts for a period of two years until the divorce was granted 

would place the property and debts in limbo and not be in the best interests of either 

party.  The trial court’s decision to divide the property and debts at the time of the Decree 

of Separate Maintenance rather than two years later in the divorce action is not clearly 

erroneous. 

4. THE TRIAL COURT DID NOT ABUSE ITS DISCRETION IN 

AWARDING KRISTA ALIMONY OF $750 PER MONTH PLUS 

REQUIRING JOSEPH TO PAY FOR HER VEHICLE AND 

AUTOMOBILE INSURANCE. 

 

South Dakota Law allows the trial court to grant alimony or spousal support in a 

separate maintenance action.  SDCL § 25-4-39 and SDCL 25-4-40.  “Permanent alimony 

is among several types of alimony recognized in South Dakota. . . Although the specifics 

of permanent alimony are determined by the facts of each case, common to it are 

payments until death of the recipient or other significant event such as remarriage, which 

terminates the need for continuing support.”  Sanford v. Sanford, 694 N.W.2d 283, 290 

(SD 2005).  “Permanent alimony is distinguishable from other forms of alimony in that it 

is intended as an allowance for support and maintenance for such things as food, clothing, 

habitation, and other necessities.”  Fox v. Fox, 467 N.W.2d 762, 767 (SD 1991). 

The factors considered by a trial court in making a general award of alimony are 

the length of the marriage, earning capacity of the parties, financial condition after the 

property division, age, health and physical condition of the parties, the parties’ station in  
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life or social standing and fault.  Wilson v. Wilson, 434 N.W.2d 742 (SD 1989); Henrichs 

v. Henrichs, 426 N.W.2d 569 (SD 1988). 

Krista requested permanent alimony of $1,539 per month. (EX Q).  Relating to the 

factors, Krista’s alimony request states: 

1. Length of Marriage: 18 years. 

 

2. Earning Capacity of the Parties: Joseph $6,664.31 (current Leave and 

Earnings Statement); Krista $829 (average of 2018 and 2019 earnings). 

 

3. Financial Condition After the Property Division: The marital estate was in 

the red.  Neither party will receive any property of any value. 

 

4. Age: Both parties are 36 years old. 

 

5. Health and Physical Condition: As to physical health, Krista suffers 

chronic pain in both lower arms and knees as well as stress and tension 

headaches.  As to mental health, Krista is hyper vigilant from the trauma 

of the physical abuse and experiences anxiety, emotional upheavals and 

low self-esteem due to the conflict arising out of the separation and 

divorce.  It is believed that Joseph is in good physical and mental health. 

Krista asserts that he abuses alcohol and has anger management issues. 

 

6. Parties’ Station in Life or Social Standing: Lower middle class. 

 

7. Fault: During the marriage, Joseph inflicted grievous bodily injury and 

grievous mental suffering upon Krista as well as alcohol abuse constituting 

extreme cruelty as fault for the divorce. 

 

Krista was primarily a mother and homemaker during their 18 year marriage.  The 

trial court in Finding of Fact 10 stated: 

The duties of mother and homemaker constitute a valuable contribution to 

marital property. Muenster v. Muenster, 764 N.W.2d 712 (SD 2009).  The 

Court finds that during the 18-year marriage, Krista was primarily a wife, 

homemaker and mother. During the early years of the marriage, she was 

employed by the IRS.  In more recent years, she has taught school as a 

substitute teacher on average of three times per week.  Further, that Krista 

married at age 18 and sacrificed her education and employment to support 

Joseph’s military career.  Additionally, KL’s special needs require Krista 
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to be available to foster his education and living skills. (CI 813). 

 

Joseph does not appear to contest fault.  In Finding of Fact 4, the trial court stated: 

 

“The Court finds that the testimony regarding Joseph’s abuse of alcohol 

during the marriage to be credible and a cause of the marital conflict.  The 

Court further finds the sworn testimony of Krista regarding several 

instances of domestic abuse by Joseph resulting in bruising, red marks and 

damage to the residence, which was supported by photographs, to be 

credible, despite the fact that Krista never filed a report with any law 

enforcement agency. Joseph’s abuse of alcohol and domestic violence 

were witnessed by the children and constitutes wrongful parental 

misconduct.  Joseph acknowledged his failings as a spouse in notes and 

cards apologizing to Krista for his wrongful behavior.  The Court finds 

that Joseph has inflicted emotional and physical abuse on Krista during the 

marriage constituting extreme cruelty as defined in SDCL § 25-4-4.” 

 

As to the award of alimony, the trial court in Finding of Fact 11 found: 

 

Joseph is an active duty member of the armed forces of the United States 

with a rank of E7 Master Sergeant earning a monthly gross income of 

$6,664.31, including Base Pay, BAS and BAH.  Krista works as a 

substitute teacher at Douglas School District earning between $10 and $12 

per hour, with an average of 21 to 28 hours per week averaging gross 

income of $829 per month during the school year.  The Court finds that 

Joseph has the ability to pay spousal support as he has been paying 

Krista’s housing and utilities of $1,539 through BAH since their 

separation.  The Court finds Krista’s budget to be reasonable.  Krista has a 

need for alimony as reflected in her substantial budget shortage.  The 

Court finds that Krista has made sacrifices during the marriage to further 

Joseph’s career, including accompanying him to military functions, 

socializing with military families, encouraging his further education, 

taking care of the home and caring for the children.  Krista also worked 

part-time to supplement the family income. 

 

The Court finds that Krista’s returning to college to obtain a degree in 

teaching would allow her to improve her income and provide financially 

for herself and the children.  Krista will lose her health insurance if a 

divorce is granted which will render her unable to afford health care 

estimated at $600 per month.  Krista has health issues with her knees and 

arm which require medical care.  Due to the substantial debts and her 

inability to pay, Krista’s credit rating is poor making it difficult for her to 

obtain housing for her and the children.  Krista’s decision to continue 

working at the school is understandable due to KL’s autism and the prior 
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issue at the school where he was committed to Regional West.  Finding 

other employment during the pandemic is difficult. During the summer, 

the children require supervision.  If Krista worked, the children would 

need child care. 

 

This Court finds that permanent alimony is warranted in the sum of $750 

per month to provide Krista with the necessities of housing, utilities, 

health insurance and food.  The alimony will terminate upon the death of 

either party or Krista’s remarriage.” 

 

It is interesting to note that under South Dakota law, the trial court in determining 

alimony or spousal support, is required to factor in the financial condition after the 

property division, which also seems incongruent with Joseph’s position that the trial court 

can’t divide property and debts in a separate maintenance action as such an analysis is 

required by our case law. 

Krista’s budget showed average income of $829 (not including child support) 

against future anticipated monthly living expenses of $4,641.  (EX O).  Clearly, Krista 

has a need for alimony.  At a monthly income of $6,664.31, Joseph has the ability to pay 

alimony.  (EX X).  The $750 per month alimony awarded by the trial court is 11% of 

Joseph’s gross income.  Adding in the vehicle payment and insurance of roughly $1,000 

per month results in 26% of Joseph’s gross income going to help Krista financially.  

Joseph suggests that Krista sell the vehicle, however, she is upside down on the vehicle 

and has no credit.  Selling it would leave her and the children without any reliable 

transportation. 

Joseph claims that the trial court failed to consider the alimony award in light of 

the property division while at the same time arguing the court should not have divided the 

property.  Joseph further claims that the alimony should have been rehabilitative rather  
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than permanent based on possible future events.  If circumstances change in the future, 

Joseph can request modification of the alimony.  SDCL § 25-4-41. 

As a result of the separation, neither party is in good financial shape but each are 

able to survive.  Clearly Krista has a need for support and Joseph has the ability to 

provide for his wife of 18 years.  The Appellate Court will not disturb an award of 

alimony unless it clearly appears that the trial court abused its discretion. Baltzer v. 

Baltzer, 422 N.W.2d 584 (SD 1988).  Krista asserts that the trial court appropriately 

awarded permanent alimony to her in this separate maintenance action based on the facts 

and circumstances of the case.  

On May 11, 2020, Joseph filed a Verified Motion to Clarify Courts Findings dated 

April 6, 2021 and Motion for Reconsideration of the alimony award.  (CI 899).  A hearing 

was held on May 25, 2021. (MH p. 1-55).  The trial court took the motion under 

advisement. (MH, p. 54).  Two days later, Joseph filed his Notice of Appeal, which 

encompassed the trial court’s initial decision on alimony.  (CI 966).  The trial court 

denied Joseph’s Motion to Reconsider the Court’s alimony award. (CI 1662).  In denying 

the Motion, the trial court held that Joseph’s filing of the Notice of Appeal before the trial 

court’s decision on his Motion to Reconsider the alimony award stripped the circuit 

court’s jurisdiction over the subject mater of the judgment or order.  In limiting the right 

of appeal to final decrees, it was obviously the object of the law to save the unnecessary 

expense and delay of repeated appeals in the same suit and to have the whole case and 

every matter in controversy in it decided in a single appeal.  O’Neill v. O’Neill, 876 

N.W.2d 486, 499 (SD 2016).  The trial court’s decision not to reconsider its alimony 
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ruling after the appeal was filed is consistent with South Dakota statutes and Supreme 

Court precedent. 

CONCLUSION: 

Krista respectfully requests that this Court affirm the trial court’s decision on all 

issues. 

WAIVER OF ORAL ARGUMENT: 

Krista waives oral argument in this Appeal. 
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PRELIMINARY STATEMENT 

For the convenience of the Court, Appellant-Plaintiff, Joseph LeFors, will be 

referred to a “Joseph;” Appellee-Defendant, Krista LeFors, will be referred to as 

“Krista;” documents from the record of the Fourth Circuit Clerk of Court are cited as “R. 

____;” the Appendix is cited as “App. ___;” the Transcript of the Divorce Trial held June 

17-18, 2020 is referred to as “DT ___;” the Transcript of the Motions Hearing held on 

May 25, 2021 is referred to as “MT ___;” the Findings of Fact and Conclusions of Law 

entered on April 6, 2021 by the Honorable Kevin Krull, Circuit Court Judge, is referred 

to as “Findings;” and the Decree of Separate Maintenance entered on April 6, 2021 by the 

Honorable Kevin Krull is referred to as “Decree.”  All references will be followed by 

appropriate page and paragraph designations.   

ARGUMENT 

 

 I. Compelling Joseph to Remain Married Outweighs Any Financial Benefits 

Received By Krista.  

 

 Joseph, based upon the Circuit Court Order, is compelled to continue service in 

the military until he reaches 20 years of active service. The benefits (other than health 

insurance), which Krista outlines, are discounted groceries and access to the base, which 

Joseph has shown in the record that Krista would have access to for the children’s 

services, and such privileges are not outweighed by the sacrifices and infringements upon 

Joseph’s ability to re-marry and seek alternative employment. Krista did not address in 

her brief or provide any authority that would support an issuance of a Separate 

Maintenance Decree on pure financial reasons. Additionally, denying Joseph a divorce 
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and issuing a Separate Maintenance Decree, in turn, infringes on Joseph’s and a spouse’s 

ability to distribute his assets upon death based upon the State’s elective share formula.1 

 Joseph acknowledged in the record that he would continue to keep the children on 

his Tricare health insurance benefits until the children aged out. Nothing in the record 

suggests that he intended to take the children off, or otherwise would require Krista to put 

them on her Tricare coverage (in the event she would receive the lifetime Tricare 

benefits). Krista points out that the parties’ son, KI, has autism, ADHD, and tick disorder, 

making health coverage essential. Again, nothing in the record would support a 

presumption that Joseph was not going to cover the children under his Tricare, which 

would require Krista to receive her own lifetime Tricare benefits. 

 Further, even without lifetime Tricare benefits, Krista would qualify to go on the 

military base for the children’s appointments and complete travel vouchers with the 

children’s military I.D.’s, which they will continue to have. So, Krista’s assertion that she 

would need her own military I.D. to receive these services is incorrect.  

 Krista failed to address or provide any authority that would support a separate 

maintenance decree based upon pure financial reasons.  

 Krista acknowledged in her brief that the separate maintenance statute does not 

reference division of property or allocation of debt, but rather maintenance or permanent 

support for the spouse and children. SDCL 25-4-39 and SDCL 25-4-40.  

                                                           
1 [T]he court upon application of the surviving spouse shall award to the surviving spouse such elective 

share in the remaining augmented estate as is equitable taking into account all of the circumstances of all 

interested parties and the length and other circumstances of the marriage of the decedent and such surviving 

spouse[.] SDCL 30-5A-5 (repealed 1995). See also In re Estate of Pejsa, 459 N.W.2d 243, 245 (S.D. 

1990). Now, a surviving spouse has a right to an elective share of a deceased spouse's estate. SDCL 29A-2-

202. Under SDCL 29A-2-202, the surviving spouse's elective share is determined by formula. In re Estate 

of Shipman, 832 N.W.2d 335, 340-41 (S.D. 2013).  
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II.  The Circuit Court Further Erred In Issuing The Separate Maintenance Decree 

By Granting Krista the Possible Increase In Joseph’s Military Retirement Benefits 

During The Term Of The Separation.  

 

 Judge Krull issued Findings that provided Krista with 50% of the marital portion 

of Joseph’s military retirement benefits at the time of the granting of the Decree of 

Divorce, on or about June 30, 2022. (Findings, ¶ 13). The Findings, in effect, give Krista 

the benefit for any future promotions and increase in pay for the length of the entire 

separation, even though she was in no way directly enhancing or otherwise supporting 

Joseph’s military career during that time.  

 The Circuit Court should have, similar to providing Krista 50% of the TSP at the 

time of the Separate Maintenance Decree, provided her with the respective military 

retirement benefits at the time of the Separate Maintenance Decree, instead of the 

Divorce in June 2022. The language in the Court’s Decree should have directed the 

Military Qualified Domestic Order to incorporate that Krista’s 50% marital share of 

Joseph’s retired pay be based upon the military members base pay at the time of the 

Separate Maintenance Decree to avoid Krista receiving the increase in pay or any 

promotions that Joseph would receive between the time of the Separate Maintenance 

Decree and the Divorce. The parties officially separated in January 2019 when Joseph 

filed the Complaint for Divorce. R. 7.  The divorce trial was held on June 17 and 18, 

2020. The Circuit Court issued its Findings on April 8, 20212. R. 813, p. 2. A total of two 

(2) years and three (3) months had passed between the time the parties separated in 

January 2019 and the issuance of the Separate Maintenance Decree on April 8, 2021.  

The effect of the Court’s Findings regarding Krista’s portion of Joseph’s military 

                                                           
2 Krista primarily reiterates the Circuit Court’s Findings for authority in her brief. However, the Findings 

that were proposed by Krista were largely adopted and accepted by the Circuit Court.  
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retirement has her retaining any and all increase in pay or promotions that Joseph would 

receive during a time where she would not have been supporting or enhancing his career 

as a military spouse. Krista, in her brief, acknowledged that a separate maintenance suit is 

a special circumstance warranting an earlier valuation. (Appellee’s Brief, p. 11). It is still 

Joseph’s position that the Circuit Court erred in granting the Separate Maintenance 

Decree, and further dividing the marital estate instead of issuing a divorce decree. Joseph 

requests that this Court direct the Circuit Court to issue a divorce decree as of April 8, 

2021, and specify that Krista’s military retirement benefits be calculated based upon 

Joseph’s retired base pay at the time of the Decree.  However, in the event this Court 

does not find the issuance of the Separate Maintenance Decree to be error, Joseph would 

request that this Court find that Krista shall not be entitled to any increase in retired pay 

during the term of the separation and the retired pay be calculated as of the date of the 

Separate Maintenance Decree.  

III. Krista’s Brief and Argument Concerning Income for Alimony Purposes is 

Flawed.  

 

 Krista states that Joseph’s monthly income for alimony purposes was $6,664.31, 

with an analysis of certain percentages of his gross income. However, Krista’s argument 

is flawed due to her using gross income information as opposed to net or disposable 

incomes after reasonable expenses, which is what is used in determining an obligor’s 

ability to pay for alimony. At trial, Joseph’s budget was submitted with his reasonable 

expenses of $6,216. (Plaintiff’s Trial Exhibit 14).  R. 438.  Although the budget did not 

reflect any income information, Krista provided Joseph’s Leave and Earnings Statement 

as an exhibit at trial, which reflects gross wages of $6,664.31. (Defendant’s Trial Exhibit 

X).  R. 675.  In her analysis, Krista fails to account for the deductions that would be taken 
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from Joseph’s monthly pay and, therefore, such calculation does not consider his net 

monthly pay, which was approximately $5,816.00.  R. 899, pp. 10-11.  

 Ordinarily, net income is the proper basis for alimony orders. It is well settled that 

a court must base its child support and alimony orders on the available net income of the 

parties, not gross income. LaBorne v. LaBorne, 189 Conn. App. 353, 354, 207 A.3d 58, 

59 (2019). Schabauer v. Schabauer, 2003 S.D. 146, 673 N.W.2d 274 (“The court's analysis of 

the relative disposable incomes of the parties establishes that the stability of income established 

by an alimony award will have marked tax advantages for the parties…); Barton v. Barton, 2012 

S.D. 44, 815 N.W.2d 553 (The trial court determined incomes based upon net earning from 

various sources of income).  

IV. Joseph’s Issues On Appeal Are Not Incongruent With His Requested Relief.  

 Krista suggests in her brief that Joseph’s legal arguments, as it relates to the 

division of the marital estate and alimony, are incongruent with the requested relief. First 

and foremost, Joseph is requesting that a divorce decree be entered as of April 2021, for 

the various reasons outlined in his Appellant’s Brief. This would alleviate the issue as it 

relates to the property division issued in the Separate Maintenance Decree, which Joseph 

argues was inconsistent with statutory law.   

 Second, Joseph argues that the permanent alimony award was inconsistent with 

his ability to pay, and that such award was not considered in light of the property division 

(to which Joseph argues was not proper). This argument is consistent with Joseph’s 

request for a Divorce Decree, i.e., if the Circuit Court granted the divorce, the trial Judge 

would have the ability to divide the marital estate and, hence, consider the same for 

alimony. 
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  The Circuit Court simply should have considered the amount it would have cost 

Krista to retain her own health benefits and calculated it in her monthly need and issued 

the parties divorced as opposed to Krista’s argument that the Circuit Court should have 

simply awarded Krista more alimony to offset the need for her health benefits. Again, this 

was a Separate Maintenance Decree issued to promote pure financial benefits to Krista, 

which Joseph has shown such benefits do not outweigh the infringements upon his 

employment, marriage, and estate rights.  

CONCLUSION 

For the reasons stated herein, Joseph requests that the Circuit Court’s grant of the 

Separate Maintenance Decree be reversed, and this matter be remanded for further 

proceedings on the merits.  

Respectfully submitted this 3rd day of December, 2021. 

      CLAYBORNE, LOOS & SABERS, LLP 

 

 

      /s/ Hollie L. Smith__________________ 

      HOLLIE L. SMITH 

Attorneys for the Appellant/Plaintiff 

2834 Jackson Blvd., Suite 201  

P.O. Box 9129 

Rapid City, SD 57709-9129 

(605) 721-1517 
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CERTIFICATE OF SERVICE 

 

The undersigned hereby certifies that on the 3rd day of December, 2021, she 

electronically filed the foregoing documents with the Clerk of the Supreme Court via 

email at SCClerkBriefs@ujs.state.sd.us, and further certifies that the foregoing document 

was also emailed and mailed via U.S. Mail, postage prepaid thereon, to: 

DEBRA WATSON 

Watson Law Office 

804 West Boulevard 

Rapid City, SD 57701 

The undersigned further certifies that the original and two (2) copies of the 

Appellant’s Reply Brief in the above-entitled action were mailed to Ms. Shirley A. 

Jameson-Fergel, Clerk of the Supreme Court, State Capitol, 500 East Capitol, Pierre, SD 

57501, by United States mail, first class, postage thereon prepaid, on the date written 

above. 

 
/s/ Hollie L. Smith__________________ 

      HOLLIE L. SMITH 
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CERTIFICATE OF COMPLIANCE 

Pursuant to SDCL § 15-26A-66(b)(4), Hollie L. Smith, counsel for the 

Appellant, does hereby submit the following: 

The foregoing brief is 6 total pages in length. It is typed in proportionally spaced 

typeface in Times New Roman 12 point. The word processor used to prepare this brief 

indicates that there are a total of 1,544 words, and 8,062 characters (no spaces) in the 

body of the Brief. 

 

/s/ Hollie L. Smith__________________ 

      HOLLIE L. SMITH 
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