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PRELIMINARY STATEMENT

For the convenience of the Court, Appellant-Plaintiff, Joseph LeFors, will be
referred to a “Joseph;” Appellee-Defendant, Krista LeFors, will be referred to as
“Krista;” documents from the record of the Fourth Circuit Clerk of Court are cited as “R.
;7 the Appendix is cited as “App. ;" the Transcript of the Divorce Trial held June
17-18, 2020 is referred to as “DT ___;” the Transcript of the Motions Hearing held on
May 25, 2021 is referred to as “MT __;” the Findings of Fact and Conclusions of Law
entered on April 6, 2021 by the Honorable Kevin Krull, Circuit Court Judge, is referred
to as “Findings;” and the Decree of Separate Maintenance entered on April 6, 2021 by the
Honorable Kevin Krull is referred to as “Decree.” All references will be followed by
appropriate page and paragraph designations.

JURISDICTIONAL STATEMENT

Joseph respectfully appeals the Honorable Kevin Krull’s Decree that was signed
on April 6, 2021 and filed on April 8, 2021, along with the Findings signed on April 6,
2021 and filed on April 8, 2021. Notice of Entry of Findings of Fact and Conclusions of
Law, and Decree of Separate Maintenance was filed on April 28, 2021. Joseph timely
served the Notice of Appeal on May 27, 2021. The Decree is appealable pursuant to

SDCL 15-26A-3.

STATEMENT OF LEGAL ISSUES AND AUTHORITIES

. Whether The Circuit Court Erred In Issuing A Decree Of Separate
Maintenance Instead Of A Divorce.

Hill v. Hill, No. M2007-00471-COA-R3-CV, 2008 Tenn. App. LEXIS
238, at *1 (Ct. App. Apr. 23, 2008)



1. Whether The Circuit Court Erred In Permanently Dividing The Marital
Estate Upon Issuance Of The Decree Of Separate Maintenance.
SDCL 25-4-40
1. Whether The Circuit Court Erred In Awarding Permanent Alimony.

Terca v. Terca, 2008 S.D. 99, 1 28, 757 N.W.2d 319, 326.
Zepeda v. Zepeda, 2001 S.D. 101, 1 25, 632 N.W.2d 48, 56

STATEMENT OF THE CASE

This appeal stems from a divorce action initiated by Joseph on January 23, 2019.
Krista filed an Answer to the Complaint on February 12, 2019 and a Counterclaim on
March 29, 2019. Krista moved to amend her Counterclaim to allege Separate
Maintenance instead of a Divorce, which the Circuit Court granted on January 16, 2020.
Krista then filed an Amended Counterclaim for Separate Maintenance on January 16,
2020. A divorce trial was held on June 17 and 18, 2020. Joseph, while awaiting a
decision from the Circuit Court, filed a Motion to Readdress Interim Finances on October
30, 2020. The Honorable Kevin Krull issued an Order following the December 8, 2020
hearing regarding the interim finances. On April 8, 2021, Judge Krull filed Findings of
Fact and Conclusions of Law, and in denying Joseph’s request for a divorce, issued a
Separate Maintenance Decree, awarding Krista permanent alimony and permanently
dividing the marital estate. On May 11, 2021, Joseph filed a Verified Motion to Clarify
Courts Findings and Motion for Reconsideration, which was heard on May 25, 2021.
Joseph’s Notice of Appeal followed and was filed on May 27, 2021. On August 17, 2021,
Judge Krull issued an Order on Motion to Reconsider Alimony Award based upon the
Circuit Court’s lack of jurisdiction after the Notice of Appeal was filed. Although the
Order on Motion to Reconsider Alimony Award is not the Order subject to this appeal, it

is important to note that the Court denied Joseph’s request based upon the Court’s error



of certain filing dates. The Order stated that Joseph filed a Motion to Reconsider the
alimony award on June 14, 2021. The Court went on to state that “[b]y filing the Notice
of Appeal before the Motion to Reconsider, the Plaintiff has stripped this Court of
jurisdiction to hear issues material to the case.” App. 27-28. Joseph’s Motion for
Reconsideration, reflected by the record, was, in fact, filed May 11, 2021 (heard on May
25, 2021) prior to Joseph filing his Notice of Appeal.

STATEMENT OF THE FACTS

The parties were married on June 4, 2002 and separated on or about January 7,
2019. R. 7, Complaint, p. 1. At the time of this appeal, the parties are still legally
married. Krista and Joseph had two (2) children during the marriage, Kyden Michael
Lefors (DOB: 7/2/2006; age 15) and Kaelyn Mae Lefors (DOB: 5/29/2009; age 12). Id.
Although the issue of custody and visitation were heavily litigated at trial, custody is not
subject to this appeal.

Both Joseph and Krista were 36 years old at the time of the trial. R. 813, p. 10,
(App. 15). Joseph currently serves in the United States Airforce as a master sergeant and
has served for 19 years, all of which were served during the parties’ marriage. In June
2022, the parties will have been married for 20 years of Joseph’s military career. Krista,
for many years of the marriage, was a stay-at-home mom, while Joseph was the primary
wage earner. Id. At the time of trial, Krista worked as a substitute teacher at Douglas
School District in Box Elder, South Dakota. Id., p. 8.

After a two-day trial in June 2020, the parties’ counsel submitted proposed
Findings of Fact and Conclusions of Law. In April 2021, the Circuit Court issued the
Decree, denying Joseph’s request for a divorce. R. 813, p. 2, (App. 007). The Circuit

Court granted Krista a Decree of Separate Maintenance for a period of two (2) years
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wherein the Circuit Court divided the marital estate and adjudicated all of the parties’
property interest. Id. The Circuit Court decided that the Court would enter a Divorce
Decree on or about June 30, 2022, after Joseph would attain 20 years of military service,
so Krista could receive lifetime Tricare benefits. Id., pp. 2-3. The Circuit Court instructed
Joseph that he could not do anything to prevent Krista from receiving the 20-20-20
benefits, which would include premature discharge from the Air Force before reaching
his retirement eligibility. Id., p. 13. The parties were largely part of the lower middle
class wherein their marital estate consisted of more debt than assets and, towards the end
of their marriage, the parties seemed to be in a precarious financial situation where basic
necessities for themselves and the children were of main focus. Id., pp. 9-10. The Circuit
Court adopted a Joint Property Exhibit that reflected an unequal division of assets, with
Joseph receiving majority of the parties’ marital debt, with a liability of $38,606 and
Krista receiving assets valued at $10,657. The Joint Property Exhibit also awarded Krista
Joseph’s Thrift Savings Plan from the Air Force and 50% of Joseph’s military retirement
pay with no value assigned. App. 025-026. The Circuit Court awarded Krista the 2019
Chevy Traverse and required Joseph to pay the monthly payments and insurance until the
loan was paid in full. Id.; R. 813, p. 9, (App. 014). Joseph was required to sell the
motorcycle and award Krista the proceeds from the same. Id., p. 15. The Circuit Court
then awarded Krista $750.00 per month in permanent alimony. Id. Including child
support, permanent alimony, and the vehicle and insurance payments, Joseph is required
to pay $2,501 per month for Krista’s benefit Id., pp. 12-16.

Following the Circuit Court’s issuance of the Decree, on May 11, 2021, Joseph

filed his Verified Motion to Clarify Courts Findings Dated April 6, 2021 and Motion for



Reconsideration regarding the alimony payments, child support and a renewed request for
a divorce. R. 899. The Circuit Court denied Joseph’s renewed request for a divorce after
argument from his counsel on the incidental effects of a separate maintenance upon
Joseph as a service member and the lack of statutory authority to divide the marital estate
MT 33:15-22, (App. 033). As to the issue of alimony, the Circuit Court took the matter
under advisement and requested additional briefings from the parties. Joseph then filed
his Notice of Appeal and the Circuit Court thereafter issued its Order on Motion to
Reconsider Alimony Award on August 27, 2021, denying the reconsideration of alimony
based upon the Circuit Court’s lack of jurisdiction®. App. 027-028.

STANDARD OF REVIEW

Conclusions of law are reviewed under a de novo standard, giving no deference to
the circuit court's conclusions of law." City of Deadwood, 2000 SD 29, P9, 607 NW2d at

25; Parsley v. Parsley, 2007 S.D. 58, { 15, 734 N.W.2d 813, 817.

The standard of review for alimony determinations in divorce cases is abuse of
discretion. Dejong v. Dejong, 2003 S.D. 77, 1 5, 666 N.W.2d 464, 467; Voelker v.
Voelker, 520 N.W.2d 903, 908 (S.D. 1994) (citing Ryken v. Ryken, 461 N.W.2d 122, 128
(S.D. 1990); Garnos v. Garnos, 376 N.W.2d 571, 574 (S.D. 1985)).

ARGUMENT

I. The Circuit Court Erred In Issuing A Decree Of Separate Maintenance Instead
Of A Divorece.

A. To Compel Joseph To Remain Married Restricts His Right As To
Employment As A Service Member And Infringes On His Ability To Re-
Marry Or Be In A Relationship During the Term of the Decree.

! Given the circumstances of the case and the prejudice shown, Joseph requests an expedited decision by
this Supreme Court consistent with SDCL 15-26A-2.
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The Circuit Court granted Krista a Decree of Separate Maintenance for two (2)
years denying Joseph’s request for a divorce. R. 813, pp. 2-3, (App. 007-008). The
Circuit Courts decision to grant the separate maintenance instead of a divorce was driven
by the financial benefit of Krista to receive lifetime healthcare benefits, a full 50% of
Joseph’s military retirement, and access to the Air Force base for reduced costs of goods.
Id., pp. 2-16.

The Circuit Court further determined that Joseph was not to take any action to
prevent Krista from being eligible for the 20-20-20 military benefits. Id., p. 13. This, in
effect, requires Joseph to continue to be employed by the Air Force during the term of the
Decree of Separate Maintenance as there would be no other avenue for Krista to receive
the 20-20-20 benefits if Joseph did not retire with 20 year’s service from the Air Force as
required by the Decree. As a result, in order to comply with the Circuit Court’s Order,
Joseph is unable to have a relationship outside of the marriage, as any acts of adultery
would be cause for discharge, despite the parties being separated since 2019. The United
States Air Force does not permit any married person, regardless of a Separate
Maintenance Order, from being in a relationship with another person as adultery is
prosecutable under Article 134, UCMJ, and would be cause for discharge. App. 029 -
031. Article 134 is a catch-all provision for offenses not listed in specific Articles
elsewhere in the UCMJ. Id., p. 9. Article 134 covers disorders and neglects that
adversely affect good order and discipline or that could bring discredit upon the armed
forces Id.

Joseph recognizes that public policy demands that the institution of marriage be

sheltered and safeguarded. Nevertheless, there is a flipside to the coin of public policy,



and consideration must be given to the fact that a spouse is ill-served by a legally
commanded continuance of a marriage?. In effect, the existing Decree infringes on
Joseph’s right to re-marry and further restricts his ability to voluntarily leave the service
or pursue alternate employment opportunities outside of the military. If Joseph chose to
do either, such actions would be cause for contempt under the existing Decree, which
further shows the Circuit Court’s abuse of discretion.

B. Pure Financial Reasons Are Not Sufficient Enough To Grant A Separate
Maintenance Decree Instead Of A Divorce.

A spouse in South Dakota has not directly appealed this issue, but it appears that
other jurisdictions have found that pure financial reasons are not sufficient to justify an
award of separation instead of a divorce. In Farrar, the court found that “[f]inancial
reasons alone, however, will rarely justify a legally commanded continuation of a
marriage which exists in name only." Farrar v. Farrar, 553 S.W.2d 741, 744-45 (Tenn.
1977).

Likewise in Hill, the Court stated:

There was little hope that the parties would reconcile. The trial court's
decision to grant a legal separation instead of divorce was driven by the
financial benefit of keeping the wife covered under the husband's health
insurance policy. Purely financial reasons were simply not sufficient to
justify an award of legal separation instead of divorce.

Hill v. Hill, No. M2007-00471-COA-R3-CV, 2008 Tenn. App. LEXIS 238, at *1 (Ct.
App. Apr. 23, 2008).

2 While much of the caselaw in the U.S. refers explicitly to a "right to marry," none imply that once the
right to marry is exercised, the constitutional treatment of the marital relationship changes. The language
used in the right to marry doctrine is often broad. Therefore, it is arguably not just the right to enter a
marriage that is constitutionally protected, but also the personal relationship itself, which would implicitly
include the right to end it. We assume for purposes of argument that the right to divorce is part of, and
entitled to, the same degree of protection as the right to marry. McGinley & McGinley, 19 P.3d 954, 966
(Or. Ct. App. 2001); See, e.g., Boddie v. Connecticut, 401 U.S. 371, 376, 91 S. Ct. 780, 28 L. Ed. 2d 113
(1971) (implying that HN17 the right to divorce is part of the fundamental right to marry).
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https://plus.lexis.com/document/teaserdocument/?pdmfid=1530671&crid=7010c3ad-1d01-409f-8c5f-5437383a09fd&pddocfullpath=%2Fshared%2Fdocument%2Fcases%2Furn%3AcontentItem%3A4SC1-BBJ0-TXFW-T2F8-00000-00&pddocid=urn%3AcontentItem%3A4SC1-BBJ0-TXFW-T2F8-00000-00&pdcontentcomponentid=10645&pdteaserkey=h1&pdislpamode=false&ecomp=-t4hk&earg=sr5&prid=0c3acbda-da9b-465d-80bf-f55328648bb8

Instead of issuing the Decree for Separate Maintenance and requiring Joseph to
continue to stay married for the pure financial benefit of Krista, the proper avenue for the
Circuit Court should have been to a Divorce Decree and provide Krista spousal support at
a value equivalent to what the Tricare benefits would have been.

Interestingly, the Circuit Court indicated at the May 25, 2021 hearing that the
primary reason for issuing the Decree was so the children would have Tricare benefits.

THE COURT: ...you know, basically my intention in granting separate
maintenance as opposed to a divorce was to protect these children's rights
to TriCare.

MT 34:7-10, (App. 035).

Yet, consistent with the record, the children receive Tricare benefits regardless of
whether the parties are legally married for 20 years or divorced at 18 years. The children
are Joseph’s dependents, so they will continue to be under his Tricare plan until they
reach at least 21 years of age, and will continue to have their military identification cards.
DT 233:13-17, (App. 041); DT 36:25, (App. 043); DT 37:1-23 (App. 044). This is also
consistent with the Circuit Court’s Decree that provided that Joseph maintain the children
on his health benefits. R. 813, p. 15, (App. 020). The Circuit Court further found that the
justification for the Decree included Krista receiving “a Base ID allowing her access to
medical facilities for the children.” (emphasis added). R. 813, p. 13, (App. 018).
However, undisputed trial testimony shows that Krista and the children, with the
children’s independent military identification, will have access to the Air Force base until
they reach the age of 21, including all medical facilities and the commissary. DT 37:3-

23, (App. 044). In sum, the justification for the Decree of separation was error.



Accordingly, the Circuit Court abused its discretion in issuing the Decree instead of a
divorce.

Il. The Court Erred In Dividing The Marital Estate Upon Issuance Of The Decree
Of Separate Maintenance.

Upon issuing the Decree, the Circuit Court divided the entirety of the marital
estate and found that the division of the property under the Decree was final. R. 813,
p.15, (App. 020). South Dakota law does not provide the Court with specific statutory
authority to permanently divide the parties’ marital assets before a divorce is granted. The
authority of the Court outlined in the separate maintenance statutes is strictly limited to
awarding alimony and support for the children. SDCL 25-4-39 and 25-4-40 provide:

Though judgment of divorce is denied, the court may in an action for

divorce provide for maintenance of a spouse and the children of the

parties, or any of them, by the other spouse.

SDCL 25-4-39

An action for separate maintenance may be maintained without request for

divorce, upon any grounds which would be grounds for divorce, and in

such cases the court shall have power to award temporary alimony, suit

money, and permanent support for a spouse and the children of the

parties, or any of them, by the other spouse.

SDCL 25-4-40.
A decree of separate maintenance does not dissolve the marital bond. Klinger v.
Klinger, 79 S.D. 182, 184, 109 N.W.2d 633, 634 (1961). The primary purpose of
obtaining separate maintenance is to enforce the husband's duty of support. Id.
The South Dakota statutes provide the courts with only one avenue when dividing
property as husband and wife, which is at the time a divorce is granted.

When a divorce is granted, the courts may make an equitable division of

the property belonging to either or both, whether the title to such property
is in the name of the husband or the wife. In making such division of the

9



property, the court shall have regard for equity and the circumstances of
the parties.

SDCL 25-4-44.

The Circuit Court, for support of a final property division in the Decree, cited to
the above statute for its authority. There are no statutes or case law that give the Circuit
Court the ability to divide marital assets as the parties are still legally married?.

The Supreme Court has not directly addressed this issue. Majority of other
jurisdictions have found that in the absence of express statutory authority, “separate
maintenance" contemplates only "alimony" and not property rights. In Clawson,
“Appellee wife filed an action for separate maintenance and division of property. An
order was entered dividing the property and appointing a receiver with respect to
the property. The order provided that the receiver would continue to manage the
parties' property as long as the parties remained married. The court held that the
receivership was improper because the parties were not divorcing. There was no need for
the trial court to appoint a receiver to preserve the property until the time when it would
adjudicate the parties' rights in a divorce action because there was no divorce action filed.
Further, the court found that there was no need for the trial court to divide the
parties' property interests. The parties' property only had to be divided when the marriage
relationship had ended, and the parties' marital relationship continued.” Clawson v.
Clawson, 54 So. 2d 161, 161 (Fla. 1951). In Naurison, the Florida appellate court stated:

Such an action [for separate maintenance] does not contemplate or permit
a resolution of their interests in jointly held property or property held by

3 The South Dakota State Bar Website lists: SEPARATE MAINTENANCE: There is no such thing as a
"legal separation™ in South Dakota. South Dakota does have a proceeding for separate maintenance. The
procedure for such an action is the same as that for a divorce. The only difference between a separate
maintenance and a divorce action is that separate maintenance does not dissolve the marriage, nor does the
court make a final decision regarding property. https://www.statebarofsouthdakota.com/p/cm/Id/fid=30
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the husband in which the wife claims an interest. The Supreme Court of

Florida, in our opinion, placed at rest any question theretofore existing as

to the authority of a chancellor to adjudicate such property rights between

a husband and wife in an action such as this when, in Bredin v. Bredin,

Fla.1956, 89 So.2d 353, 356, 61 A.L.R.2d 942, it said:

While a divorce decree brings about a termination and final disposition of

the marriage relationship, a separate maintenance decree recognizes the

continuation of the marriage relationship, the continuing right of the wife
to participate in her husband's estate on his death, as well as the possibility
of a reconciliation that will end the necessity for the separate maintenance
award.

Naurison v. Naurison, 108 So. 2d 510 (Fla. Dist. Ct. App. 1959).

Other jurisdictions have likewise held that the courts do not have the
authority to permanently divide the parties’ marital property during a separation
decree absent statutory direction®. McWilliams v. McWilliams, 216 Ala. 16, 18,
112 So. 318, 319-20 (1927) (in a divorce action, the court held that the language
of the statute required the spouse an “allowance” from the estate, but determined
that it not likewise require a division of property between the husband and wife);
Cohn v. Cohn, 4 Wash. 2d 322, 323, 103 P.2d 366, 366 (1940) (holding that, in an
action for separate maintenance, a court may not divide the community property,
nor determine the ownership of the future earnings of either the husband or wife).

Accordingly, and following the majority of other jurisdictions, without any

statutory or otherwise binding authority, the Circuit Court in this case erred in

adjudicating the respective property rights and dividing the marital estate upon issuing

4 Other jurisdictions have allowed termination or division of property interests upon separation where
authorized by statute and, in most instances, have recognized that no such authority existed at common law.
Nebraska: Shomaker v. Shomaker, 166 Neb. 164, 88 N.W.2d 221 (1958), but only insofar as necessary,
Sanford v. Sanford, 173 Neb. 835, 115 N.W.2d 451 (1962). New Jersey: Lavino v. Lavino, 23 N.J. 635,
130 A.2d 369 (1957); Rudin v. Rudin, 104 N.J. Eq. 524, 146 A. 351 (1929). Virginia: Gum v. Gum, 122
Va. 32,94 S.E. 177 (1917). Oregon: Kelley v. Kelley, 183 Ore. 169, 191 P.2d 656 (1948).

11



the Decree. It is Joseph’s position that this Court vacate the Decree and declare the
parties divorced nunc pro tunc as to the date of the Decree or, in the alternative, remand
the matter to the Circuit Court to determine an equitable division of property at the time
of a divorce decree.

I11. The Circuit Court Erred In Awarding Krista Permanent Alimony.

A. The Circuit Court Failed to Consider The Alimony Award In Light
Of The Property Division.

The Circuit Court awarded Krista permanent alimony in the amount of $750.00
per month to “provide Krista with the necessities of housing, utilities, health insurance
and food®.” R. 813, p.9, (App. 012). The Circuit court erred in dividing the marital estate
upon the Decree, but in doing so, also failed to consider the alimony award in light of
property division.

The Court is to determine an appropriate alimony award “based upon the
respective financial conditions of the parties after the property division and their standard
of living.” Krage v. Krage, 329 N.W.2d 878, 879 (S.D. 1983) (emphasis added). A
circuit court is required to consider the allocation of property and spousal support
together. Evans v. Evans, 1997 SD 16, P31, 559 NW2d 240, 247 (citing Kappenmann v.
Kappenmann, 479 NW2d 520, 523 (SD 1992); Ryken v. Ryken, 461 NW2d 122, 127 (SD
1990)). The symbiotic relationship between property division and spousal support
requires consideration of the two together, as an award of more assets can eliminate or
reduce the need for spousal support and vice versa. Heckenlaible v. Heckenlaible, 1996
SD 32, P20, 545 NW2d 481, 485. Terca v. Terca, 2008 S.D. 99, 1 28, 757 N.W.2d 319,

326.

®> The Circuit Court did not provide for when the alimony payments were to begin.
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When considering the financial conditions of both parties after the property
division, along with the division of the same, Krista is leaving the marriage with assets
valued at $10,657. App. 025-026. In contrast, Joseph is left with a liability of $38,606 Id.
Consistent with South Dakota law, the Circuit Court should have taken into consideration
Joseph’s financial condition, after the property division, which leaves him with no
income producing assets and, more importantly, with a negative net worth, none of which
were specifically outlined in the Court’s Findings, justifying the permanent alimony
award. Joseph is also taking on close to $80,000 in marital debt, $30,000 of which is the
obligation on Krista’s Chevy Traverse®. App. 025-026. The Circuit Court awarded Krista
the 2019 Chevy Traverse, but required Joseph to continue to make the monthly car
payments until paid in full and pay the vehicle insurance. In addition to the $750.00
alimony award, the Chevy Traverse payments that Joseph is required to pay were $694-
$800 per month at the time of trial”’. DT 209:5-6; R. 813, P.9 (App. 14). The monthly
amount of Krista’s car payment alone was almost equal to what she made total each
month in income® DT p. 209:2-, (App. 040). As Joseph’s prior counsel pointed out at the
trial, given the financial despair that the parties were in, it was unreasonable for Krista to
be driving a brand-new vehicle with payments exceeding her monthly income. DT 209:7,
(App.040).

The Court also erred in not considering that Krista would receive 50% of Joseph’s

TSP and 50% of his military retiree pay upon his retirement in 2022. Krista’s portion of

6Joseph also questions the Court’s authority to award Krista the Chevy Traverse, but continue to make
Joseph responsible for the loan until paid in full. The Decree did not specify what would occur in the event
of a sale or loss by Krista, and whether Joseph would have to pay a lump sum payment upon either of those
events.

7 Krista was also awarded $1,057.00 per month in child support from Joseph.

8 Krista testified that she made on average $829.00 per month in wages.
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Joseph’s military retirement, based upon Joseph’s base pay at the time of trial, would be
an estimated $1,000 per month, beginning in 2022. DT 175:24, (App. 038). The Circuit
Court also failed to consider Joseph’s earning compacity when he retires from the Air
Force and is no longer receiving a base salary. According to Joseph’s testimony, his total
monthly payment from retirement if Krista receives 50%, would leave him with $1,000
of his tired pay. DT 178:24, (App. 039).

B. The Circuit Court’s Findings For Justifying The Permanent Alimony
Award Were Flawed And Further Failed To Consider Krista’s Ability For
Rehabilitation.

The Court made a finding for the alimony to assist Krista in her health insurance
costs, but later acknowledged that issuing the Decree for two (2) years would allow her to
have Tricare health benefits for life, which would eliminate her need to pay for any health
insurance costs as outlined in the Court’s Findings. R, 813, p. 8, (App. 013). The issuing
of the Decree already triggered Krista’s ability to receive lifetime Tricare benefits as
outlined above and, therefore, cannot also be used to justify the award for permanent
alimony.

“Rehabilitative alimony is awarded to enable a former spouse to refresh or
enhance the job skills she needs to earn a living. The purpose of rehabilitative alimony is
to put a spouse in a position to upgrade his or her economic marketability.” Nickles v.
Nickles, 2015 S.D. 40, 1 1, 865 N.W.2d 142, 146. "An essential prerequisite to recovering
rehabilitative alimony is proof of an educational need and a plan to meet that
need.” Zepeda v. Zepeda, 2001 S.D. 101, { 25, 632 N.W.2d 48, 56.

The Circuit Court, consistent with Zepeda, above, found that Krista would have

the ability to return to college to obtain a degree in teaching, which would improve her
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income and provide financially for herself. R. 813, p. 8, (App. 13). The Courts Findings,
along with the record, are indicative of a rehabilitative alimony award and not consistent
with evidence that Krista would require permanent alimony. Krista testified that she is
not disabled. DT 254:9-10, (App. 046). Since trial, Krista has obtained full-time
employment with the Douglas School District, and is eligible for full benefits. R. 899, p.
2.

The Circuit Court also found that Krista has health issues with her knees and arm,
but did not indicate that such health issues would render her incapable of full-time
employment or incapable of rehabilitation. R. 813, p. 8, (App. 013).

Much of the Findings by the Circuit Court fixated on Krista’s need for alimony to
care and support the children’s needs and supervision. However, once the youngest child
reaches the age of majority in six (6) years, Krista would be 44 years old, capable of
having an established career, and obtain the skills necessary to be financially
independent. There are sufficient Findings in this case to support an award of
rehabilitative alimony and, therefore, the Circuit Court abused its discretion in awarding
Krista permanent alimony.

C. Joseph Does Not Have Sufficient Means and Ability To Pay Permanent
Alimony.

“Permanent alimony, as distinguished from restitution and rehabilitative alimony,
is an allowance for support and maintenance (i.e. the provision of food, clothing,
habitation, and other necessaries) of the dependent/obligee spouse.” Wilson v. Wilson,
434 N.W.2d 742 (S.D. 1989); Price v. Price, 278 N.W.2d 455 (S.D. 1979). “It therefore
follows that when a party requests permanent alimony they must establish that they have

a need for support and that their spouse has sufficient means and abilities to provide for
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part or all of the need.” Fox v. Fox, 467 N.W.2d 762, 767 (S.D. 1991) (emphasis added).
”Alimony (spousal support) is intended to assist in providing necessities. Lovejoy v.
Lovejoy, 2010 S.D. 39, 1 7, 782 N.W.2d 669, 672 (citing Zepeda v. Zepeda, 2001 S.D.
101, 1 21, 632 N.W.2d 48, 55). "The purpose of alimony is not to equalize incomes but
rather to support the needs and standard of living of the spouse.” Haanen v. Haanen,
2009 S.D. 60, 118, 769 N.W.2d 836, 842. “Therefore, the party seeking spousal support
must establish the need for support and ability of the other spouse to pay.” Lovejoy, 2010
S.D. 39, 17,782 N.W.2d at 672 (citing Zepeda, 2001 S.D. 101, 1 21, 632 N.W.2d at 55).
Havlik v. Havlik, 2014 S.D. 84, 1 14, 857 N.W.2d 422, 426.

Consistent with the South Dakota law above, the Circuit Court must find that
Joseph has “sufficient means” and abilities to provide for part or all of Krista’s need.
Joseph’s budget at trial indicated monthly expenses of $6,216 and monthly income of
$6,664, approximately $450 in excess. DT p. 170:2-8, (App. 037). The law provides that
there must be a showing of a spouse’s ability to pay the awarded alimony amount, which,
based upon the record and considering the amount of debt Joseph was required to assume
on the Chevy Traverse and his child support obligation, was simply not present here. The
Circuit Court even acknowledged that access to the Air Force Base for Krista would
reduce her costs for groceries, clothing, and other necessities, which Joseph is otherwise
unable to pay or would result in substantial financial strain. R. 813, p. 2, (App. 007).

CONCLUSION

In sum, Joseph respectfully requests that the Court reverse the Separate
Maintenance Decree and, instead, declare the parties divorced and vacate the award of

permanent alimony.
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REQUEST FOR ORAL ARGUMENT

Joseph hereby requests oral argument.
Dated this 20" day of September, 2021.

CLAYBORNE, LOOS & SABERS, LLP

/s/ Hollie L. Smith

HOLLIE L. SMITH

Attorneys for the Appellant/Plaintiff
2834 Jackson Blvd., Suite 201

PO Box 9129

Rapid City, SD 57709-9129

(605) 721-1517
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CERTIFICATE OF SERVICE

The undersigned hereby certifies that on the 20" day of September, 2021, she
electronically filed the foregoing documents with the Clerk of the Supreme Court via
email at SCClerkBriefs@ujs.state.sd.us, and further certifies that the foregoing document
was also emailed and mailed via U.S. Mail, postage prepaid thereon, to:

DEBRA WATSON
Watson Law Office
804 West Boulevard
Rapid City, SD 57701

The undersigned further certifies that the original and two (2) copies of the
Appellant’s Brief in the above-entitled action were mailed to Ms. Shirley A. Jameson-
Fergel, Clerk of the Supreme Court, State Capitol, 500 East Capitol, Pierre, SD 57501, by
United States mail, first class, postage thereon prepaid, on the date written above.

/s/ Hollie L. Smith
HOLLIE L. SMITH
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Pursuant to SDCL § 15-26A-66(b)(4), Hollie L. Smith, counsel for the
Appellant, does hereby submit the following:

The foregoing brief is 16 total pages in length. It is typed in proportionally spaced
typeface in Times New Roman 12 point. The word processor used to prepare this brief
indicates that there are a total of 4,814 words, and 24,179 characters (no spaces) in the
body of the Brief.

/s/ Hollie L. Smith
HOLLIE L. SMITH
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STATE OF SOUTH DAKOTA )] ' IN CIRCUIT COURT

COUNTY OF MEADE ; 5 FOURTH JUDICIAL CIRCUIT
JOSEPH DANIEL LeFORS, ) FILE #46DIV19-8
Plaintift, ;
o ; DECREE OF SEPARATE MAINTENANCE
KRISTA MAE LeFORS, ;
Deferndant, ;

A Courtt Trial was held on June 17 & 18, 2020 before the Honorable Kevin J. Krull,
Cireuit Court Judge, in Courtroom No, [ of the Meade County Courthouse in Sturgis, South
Dakota,  Plaintiff Joseph Danjel LeFors [hereafter “Joseph”] appeared in person together with
his attorney, Erle M, Schlimgen, Defendant Krista Mae LeFors [hereafter “Krista”] appeared in
person together with her attorney, Debra D, Watson, The Court considered the Court file, the
testimony of the parties and their witnesses as well as the exhibits received into evidence and
made and entered formal Findings of Fact and Conelusions of Law. Based thereon,

IT I8 HEREBY ORDERED, ADJUDGED AND DECREED That Krista Mae LeFors is
awarded 8 Decree of Separate Maintenance from Plaintiff Joseph Daniel LeFors on the grounds
of extreme cryelty;

IT 18 FURTHER ORDERED, ADJUDGED AND DECREED That Joseph and Krista
shall share joint legal custody of their children, Kyden Michael LeFors, nge (3, born July 2, 2006
and Kaelyn Mae LeFors, age 11, born May 29, 2009, Krista Is designated by the Court to make
decistons regarding the children’s education and health care to avoid conflict between the parties;

Page 1 of FELEM

APR 08 2021

R
By :

APP, 001



however, Joseph shall be promptly notified of all decisions via text messape or Email, Both
parents are entitled to all education and health care records and access to the school and medical
portals;

IT TS FURTHER ORDERED, ADJUDGED AND DECREED That Krista shall continue
a8 the children’s primary physical custodian, subject to Joseph’s reasonable parenting time;

IT I8 FURTHER ORDERED That Joseph shall continye the family counseling with
Tmna-ra Ulmer at Scovel Psychologioal at the frequency requested by the therapist and the
children shall be made available for those sessions, Future parenting time shall be subject to
recommendations from the children’s counselor, the family therapist or court order. The
intention of the Court is to create a process whereby Joseph will enjoy a healthy relationship with
his children and to gradually increase parenting time to unsupervised Guideline Parenting Time
with the assistance of the professionals;

IT IS FURTHER ORDERED That the children shall continue thelr individual therapy
with Adria Hagg at the frequency requested by the therapist and both parents shall cooperate with
the counseling as requested by the therapist;

IT IS FURTHER ORDERED That the children may calt a parent at any time, Either
parent can contact the children between 7:00 p.n. and 8:00 p.m. on Sunday, Wednesday and
Triday of each week. Each parent may also have contact with the children via text-message or
social media at reasonable times and with teasonable frequency;

IT IS FURTHER ORDERED, ADJUDGED AND DECREED That Joseph shall pay
child support for Kyden and Kaelyr in the sum of One Thousand Fifty-Seven Dollars (81057) per

month on the 1% day of each month until each child attains 18 years of age o, if still a full-time
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high school student, until age 19 or high school graduation, whichever ocours first. The
children’s extracurribular activity costs or any extraordinary cost agreed upon by the parties shall
be split proportionately by the parents based on their incomes for child Support purposes:

IT13 FURTHER ORDERED, ADJUDGED AND DECREED That Joseph shall pay
child support arrearages for February of 2019 through August of 2019 ($600 per month) for a
total of $4,200 (7 months at $606 pet month), The child support arrearages shall constitute a
Judgment against Joseph and in favor of Krista;

IT IS FURTHER ORDERED, ADJUDGED AND DECREED That Joseph shall continue
to provide Tricare benefits for the children’s health care, as it is a benefit of hig military
employment at minimal cost, Krista shall pay the first $250 per child per calendar year of the
children’s non-covered hiealth care costs. Any non-covered health care costs above tﬁe $250 per
child per calendar year deductible shall be paid by the parties consistent with their incomes for
child support purposes;

IT IS FURTHER ORDERED, ADJUDGED AND DECREED That Joseph shail pay
alimony to Krista in the sum of $750 per month on the first day of each month during her lifetime
to help her meet her reasonable and necessary expenses for lodging, food and other necessities,
whi.ch alimony shall tetminate on the death of either party or Krista's remarriage;

IT I8 FURTHER ORDERED, ADJUDGED AND DECREED That Joseph shall continue
to make Krista’s vehiole payment and the auto insurance payment untl] the vehicle is paid in full
so that she and the children have reliable transportation;

IT IS FURTHER ORDERED, ADJUDGED AND DECREED That the property shall be

divided as set forth on the attached Court’s Joint Property Exhibit attached hereto and
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incorporated herein by this reference. Each party shall transfer title to the property awarded to
the other party within 15 days hereafier, Each party shall assume responsibility for the debt
assigned to them and hold harmless and Indemnify the other party with regard thereto, With the
sole exception of the military retirement, the division of propetty and debt in the Separate
Maintenance action is final. Any property purchased by a party or debt incurred by a party after
the eniry of the Decree of Separate Maintenance shall be the property and debt of the party
purchasing the item or incurting the debt, A debt assumed by a party shall be put in the name of
the party assuming the debt so it t:loes not impact the credit of the non-responsible patty;

IT IS FURTHER ORDERED, ADJUDGED AND DECREED That Krista shall receive
50% of Joseph’s Thrift Savings Plan as of the date of the Decree of Separate Maintenance. A
Qualified Domestic Relations Order shail be entered by the Court to effectuate this transfer;

IT IS FURTHER ORDERED, ADJUDGED AND DECREED That Joseph shall take no
action {o reduce Krista’s share of the military retirement benefits and, if he does so, he shall be
required to pay Krista the difference each month by military allotment;

IT IS FURTHER ORDERED, ADJUDGED AND DECREED That should Krista desire
in the future to be restored to her maiden surname of “Knudson,” this Court will honor that
request in this proceeding;

IT IS FURTHER QRDERED, ADJUDGED AND DECREED That if Joseph has not
already done so, he shall report the vehicle damage on Krista’s 2019 Chevrolet Traverse in the
sum of $2,140.23 to USAA insurance company and promptly provide her the insurance

refmbursement upon receipt so that she is able to repair the vehicle; and
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IT I8 FURTHER ORDERED That this Court shall retain jurisdiction to ensure

compliance herewith and to enter the Judgment and Decree of Divorce,

LET JUDGMENT EN

ER ACCORDINGLY,

ot
Dated this éé day of April, 2021,

Altest:
Adams, Denlse
Oferkaeputy

BY THE COURT:

e Vil

Honorable Kevi
Circuit Court Hidge

Page 5 of 3

FILED

APR 08 2091
SOUWSRM CLEDJUEJI'OML H’me
/A

e

APP. 005






STATE OF SOUTH DAKOTA ) IN CIRCUIT COURT

} 88,
COUNTY OF MEADE ) FOURTH JUDICIAL CIRCUIT
JOSEPH DANIEL LeFORS, ) FILE #46DIV19-8
)
Plaintiff, )
)
v8, ) ) F FACT AND
) CONC NS OF LAW
KRISTA MAE LeFORS, )
- )
Defendant, )

A Court Trial was held on June 17 & 18, 2020 before the Honorable Kevin J. Krull,
Cireuit Court Judge, in Courtroom No, 1 of the Meade County Courthouse in Sturgis, South
Dakota, Plaintiff’ Joseph Daniel LeFors [hereafter “Joseph”] appeared in person together with
his attorney, Erie¢ M. Schlimgen, Defendant Krista Mae LeFors [hereafier “Krista”] appeared in
person together with her attorney, Debra D. Waison, The Court considered the Court file, the
tostimony of the parties and their witnesses as well as the exhibits received into evidence and
now makes and enters the following:

FINDINGS OF FACT:
L

Jursdiction and Venue: This is a Separate Maintenance/Divorce action involving minor
children, Joseph resides in Mountainview Village Apartments, Northern Lights Bonlevard, Box
Elder, Meade County, South Dakota, Krista resides in military housing at 473 Jefferson Drive

on Ellsworth AFB, Meade County, South Dakota, Both patties voluntarily submitted to the

jurisdietlon of this Court. F E E E D
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2

Marrigge: The parties were married on June 4, 2002 and have been husband and wite
for 18 years, They separated on January 7, 2019. Joseph filed a Complaint with Minor
Children on January 2, 2019, Krista was served on January 25, 2019, Krista filed an Answer
on February 13, 2019 and a Counterclaim on March 29, 2019,  Krista moved to amend her
Counterclaim to allege Separate Maintenance, which the Court granted via the Court Order
Granting Defendant’s Motion to Amend Counterclaim filed January 16, 2020, Krista filed an
Amended Counterclaim for Separate Maintenance on January 16, 2020, which was served on
Joseph through legal counsel on January 17, 2020, More than 60 days have expired since the
commencement of this action,

3

Separate Malntenance: SDCL § 25-4-17.2 allows a party to file for a legal separation in
lieu of a divorce. Krista seeks this option as it would allow hes to have lifetime Tricare health
care coverage for a minimal fee as well as access to tiw Base Exchange and Commissary
resulting in decrensed costs for groceries, clothing and other necessities plus retain her DOD
military ID card allowing hey access to the base to obtain health care services for the children.
On June 12, 2022, the parties will have been married for 20 years during Joseph's military
service. This Court finds good cause to grant Krista a Decree of Separate Maintenance for a
period of two years In order-to provide her with affordable medical benefits, access to the base
for the children’s health care and reduced cost for groceries, clothing and other necessities which
Joseph s otherwise unable to pay or would resuit in substantial financial strain,  Granting a

separate maintenance will also allow Krista the benefit of the Servicemember’s Civil Relief Act
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resulting in Jower interest on her credit cards making it ¢asier for her to manage the debt, This
result is in the best interests of the parties and of their children due to their precarious financial
situation so that each has an improved ability to meet essential needs for themselves and their
two minor children. Granting Separate Maintenance would also allow Krista to continue to pay
the cost of family counseling through Tricare.

4,

Grounds for Divorce: Joseph filed for divoree on the grounds of irreconcilable
differences, Krista did not consent to a no-fault divorce. Ktista filed for Separate Maintenance
on the grounds of extreme cruelty. The Court finds that the testimony regarding Joseph’s abuse
of alcohol during the marriage to be credible and a cause of the marital conflict, The Court
further finds the sworn testimony of Krista regarding several instances of domestic abuse by
Joseph resulting in bruising, red marks and damage to the residence, which was supported by
photographs, to be credible, despite the fact that Krista never filed a report with any law
enforcoment agency, Joseph’s abuse of aleohol and dorestic violence was wilnessed by the
children and constitutes wrongful parental misconduct. Joseph acknowledged his failings as a
spouse in notes and cards apologizing to Krista for his wrongful behaﬁior. The Court finds that
Joseph has inflicted emotional and physical abuse on Krista during the marriage constituting
extreme cruelty as defined in SDCL § 25-4-4,

s

Joint Legal Cugtody: The parties agreed to share joint legal custody of their minor

children, Based on the court proceedings and the testimony in this case, this Court finds this to

be a high-conflict gituation.  In an attempt to defuse the conflict for the sake of the children, this
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Court is giving Krista the uitimate responsibility over the children’s education and health cave;
however, she is to prompily notify Joseph via Email or text-message of any decision made
pursuant {o this granted power. The Court finds that this is in the best interests of the children
by taking them out of the middie of the conflict, Both parents shall retain full parental rights
and responsibilities, and both shall have access to all records relating to the children, including
academic and medical, |

6.

Primary Physical Custody: Both partles are seeking primary physical custody of the
children. The Coutt finds that the Fuerstenberg factors favor Krista continuing in the role of
primary physical custodian, WNeither parent has a physical heaith condition that interferes with
parenting the children, Krista is in good mental health, Joseph’s alcohol use and anger issiles
have negatively impacted his relationship with the children, Krista has been a stay-at-home
mother for much of the marriage and has been the parent who primarily provides the children
with protection, food, clothing, medical care and mef their basic needs, Joseph hag been the
breadwinner providing the finances to meet the family’s needs, Both parents love the children,
Krista has been more involved in their education especially meeting with experts (o address
Kyden’s special needs,

The ¢hildren have resisted visits with their father. Krista has engaged the children in
individual therapy with Adria Hagg to help them adjust to the changes in their young lives and
family therapy with Tamara Ulmer to improve their relationship with their father. Despite the
Interim Visitation Qrder, the children continue 1o refuse to get in the car with their father

although their mother has dropped them off at the police department and Ieft the area. Despite
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Joseph's claim, the children represent that their mother has encouraged them to go with their
father, but they fear for thelr safely due to past physical abuse and alcohol abuse. Adria Hagg,
the children’s counselot, confirms the children’s statements and recommends supervised
parenting time. Joseph and the children are currently participating in family counseling with
Tamata Ulmer to assist in the process of reintegrating him in the children's lives in a healthy
way. The parties’ son, Kyden, has special needs due to his autism and ADED and requires
structure and i3 on an Individualized Education Plan at School. At ore point, Kyden was
institutionatized for several hours at Behavioral Health, Joseph's relationship with Kyden is
girained, It Is important that the children build a healthy relationship with their father, The
family counseling at Scovel Psychological which provides weekly puarenting time has been
helpful, COVID-19 has slowed the children’s progress as therapy was statled for several months
and is now being provided by Telehealth which iz not ag effective, A gradnated parenting plan
with continued counseling would best meet the needs of the children, Future parenting time is
subject to recommendations from the children’s counselor, the family therapist and this court, R
is the intention of this Court to gradually increase Joseph’s parsnting time to unsupervised
Guideline Parenting Time with the assistance of the professionals,

Both parents appear committed to preparing the children for responsible adulthood and to
cnsure that the children experience a fulfilling childhood. Joseph has a good career in the
military and his military service serves as a positive role-model for the children, Neither parent
itas a oriminal history, The Court finds that Krista is more fit to parent the children and has
provided them with a stable and consistent home environment, Krista i3 more committed and

involved in parenting the children than Joseph and has been their primary carctaker, The
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children are too young to ¢xpress a ﬁret‘erence as to their placement. The Court finds that
Joseph’s alcohol abuse and physical abuse witnessed by the children constitutes harmful parenta)
migeonduct. |

A

Child Support; At this time, Joseph’s monthly child suppert obligation is $900 per month,
Based on Joseph's Leave and Earnings Statement and imputing minimum wage to Krista, the
South Dakota child support caleulator determines child support for Kyden and Kaelyn to be
$1057 per month if Krista recelves monthly spousal support of $750. A copy of the Child
Support Worksheet is attached hereto and incorporated herein by this reference. The child
support shall be paid on the 1* day of each month beginning July 1, 2020 until each child attains
18 years of age or, if still a full-time high school student, until age 19 or high school graduation,
whichever oceurs first, The children’s extracurricular activity costs and any exiraordinary costs
such a5 a vehicle or vehicle insurance shall be sphit proportionately by the parents based on the
parties’ incomes for child support purposes.

8.

Child Support Arrearage: The Court finds that Joseph did not pay child support to Krista
from Febtuary of 2019 through August of 2019, At that time, the Court determined Joseph's
¢child support obligation to be $600 per month considering that Krista had the benefit of BAL
Joseph had a duty to support his children after he left the marital home and the children were
entitled to his financial assistance pursuant to SDCL § 25-7-6.1. The Court finds that Joseph
owes Krista the sum of $4,200 for the past due child support for the months of February through

August 2019, inclusive,
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9.

Equitable Division of Property: South Dakota is an all-property state meaning that all
property of the divorcing parties 1s subject to division. Halbersma v, Halbersma, 775 N,W.2d
545 (5D 2007). 8DCL § 25-4-44 provides: “When a divorce Is granted, the courts may make an
equitable division of the property belonging to either or both, whether the title to such property is
in the name of the husband or wife, It making such division of the property, the court shall have
regard for equity and the circumstances of the parties,” The trial court considers the following
factors in equitably dividing marital property: the dutation of the martiage, the value of the
property owned by the parties, the age of the parties, the competency of the partles to earn a

living, the contribution of each party to the accumulation of the property and the

income-producing capacity of the property owned by the parties, Huffaker v. Huffaker, 823
N.W.2d 787 (SD 2012),
10.

Value of Mother and Homemaker: The duties of mother and homemaker constitute a

valuable contribution to marital property. Muenster v. Muenster, 764 N.W.2d 712 (SD 2009).
The Court finds that during the 18-year marriage, Krista was primarily a wife, homemaker and
mother, During the early years of the marriage, she was employed by the IRS, Tn more recent
years, she has taught school ag a substitute teacher on average of three times per week, Further,
that Krista marvied at age 18 and sacrificed her education and employment to support Joseph's
military career, Additionally, Kyden's special needs require Krista to be available to foster his
education and living skills,

11,
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Alimony: Joseph is an active duty member of the armed forces of the United States with
a rank of E7 Master Sergeant earning a monthly gross income of $6,664.31, including Base Pay,
BAS and BAH. Krista works as g substitute teacher at Douglas School Distrlet earning between
$10 to $12 per hour, with an average of 21 1o 28 hours per week averaging gross income of $829
per month during the school year. The Court finds that Joseph has the ability to pay spousal
support s he has been paying Krista’s housing and utilities of $1,539 through BAH since their
separation. The Court finds Krista’s budget to be reasonable. Krista has a need for alimony as
reflected in her substantial budget shortage. The Court finds that Krista made sacrifices during
the marriage to further Joseph’s career, Including accompanying him to military functions,
socializing with military families, encouraging his further education, taking care of the home and
caring for the children, Krista also worked patt-time to supplement the family income.

The Court finds that Krista’s returning to college to obtain a degree in teaching would
altow her to improve her income and provide financially for herself and the children. Krista will
lose her health insurance if a divoree is granted which will render her unable to afford health care
estimated at $600 per month. Krista has health issues with her knees and arm which require
medical cm;e. Due to the substantial debts and her inability to pay, Krista’s credit rating {s poor
making it difficult for her to obtain housing for her and the children. Krista's decision to
continue working at the school is understandable due to Kyden's antism and the prior issue at the
school where he was committed to Regional West. Finding other employment during the
pandemic is difficult. During the Summer, the children require supervision. [If Krista worked,
the children would need ehild care, |

This Court finds that permanent alimony is warranted in the sum of $750 per month o
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provide Krista with the necessities of housing, utllities, health insurance and food, The alimony

will terminate npon the death of either party or Krisia's remarriage.

12,
Equitable Division of Property and Debts:  The parties own no land.  Their personal

property with values and debts with balances are contained on the Joint Property Exhibit,
together with each party’s position on the equitable distribution of property and equitable
allocation of debts, Excluding Yoseph's military retirement, the parties have more debts than
agsets, Bach party shall retain the firearms, accessories and ammunition in histhet custody,
Joseph initially voluntarily paid Krista’s vehicle payment and insurance and when he stopped
paying, he was court-ordered to do so, Jogeph shall continue to pay for Krista’s vehicle until the
loan is paid in full and pay the vehicle insurance so that she and the children have reliable
transportation, The vehicle was purchased by the parties during their marriage, The vehicle
cannot be sold without a deficiency judgment, Krista has neither the credit ror funds to buy
another vehicls, The initial vehicle payment of $694 per month was increased due to Joseph's
failure to make the payment in September, October and November of 2019 and his dropping of
the vehicle insurance,

The Court’s division of property and debts is attached hereto and incorporated herein by
this reference. Each of the parties is living in rented housing, The parties have mintmal personal
property with substanttal debt.  The Court specifically finds that Krista has been adversely
impacted by COVID-19 ag a substitwte teacher while Joseph has been able to continue his
smployment during the pandemic, Due to the substantial disparity in income, the Court has

given Xrista more value in property and Joseph more debt in order fo make an equitable division
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of the agsets and liabilities considering the parties® financial circumstances,
13,

Partles: Joseph LeFors is 36 years of age having been born on November 1, 1983,
Krlsta LeFors is 36 years of age having been born on June 27, 1983, As to physical health,
Krista sufters chronie pain in both lower arms and knees as well s stress and tension headaches,
As to mental health, Krista is hyper vigilant from the wrauma of the physical abuse and
experiences anxiety, emotional upheavals and low self-gsteem due to the conflict arising out of
the separation and litigation, Joseph is in good physical health.

. The parties lived a lower middle-class lifestyle. The parties had & traditional marriage
where Joseph was the breadwinner and Krista was the wife and mother, The Court ﬁﬁds that
Krista’s contribution ag a wife and mother raising the paﬁies‘ two minor chiidren during the 18-
year marriage was equal to Joseph's financial contribution to the marriage while serving in the

United States Air Force,

14.

Retirsment: Joseph has 4 Thrift Savings Plan and wiil receive military retirement, Al of
Joseph’s military service was duting the marriage, Retirement is deemed received in licu of
higher carnings and is dlvisible as property. The Court finds that Krista is entitled to 50% of
Joseph's TSP ‘as of the date (')f the Decree of Separate Maintenance and an Order transferring
one-half of the proceeds to her shall be entered by this Court, The Court further finds that Krista
is entitled fo 50% of the marital portion of Joseph’s military retirement which shall be transferred

to her via a Military Qualifying Order following the granting of the divorce on or about June 30,
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2022, Joseph shall not take any action to reduce Krista's military benefits and, if he does so by
transferring it to VA disability or a civil retirement plan, he shall pay her .the difference. To
ensﬁre receipt of the retirement benefits by Krista in the event of Joseph's untimely death, he
shall be required to enroll in the Spousal Benefit Plan (SBP) within one year following the
divorce and pay the cost therefor so that Krista’s military benefits will continue during her
lifetime in the event of his untimely death.
15,

Maiden Name; Krista assumed Joseph’s surname of LeFors upon her marriage to Joseph,
While the children are minors, Krista desires to continue to use the same sumame as the children
but desires tb reserve the right to have her maiden name of “Knudson™ restored to her in this

proceeding, Krista was born on June 27, 1983 in Devils Lake, Ramsey County, North Dakota,

E'
Yehicle Damage: Krista’s vehicle suffered property damage during the matriags in the

sum of $2,140.23, as estimated by Denny Menholt Chevrolet.  Joseph had insursmee with USAA
to cover the property damage, less the deductible, The vehicle has not been repaired, If Joseph
has not done so, he shall report the incldent to the insurance company, receive the insurance
check and provide it to Krista so that she can repair her vehicle,
17,

Adorney’s Fees:  SDCL § 15-17-1 provides that: The coutt may allow attorney’s fees as
costs for or against a party to an action only in cases where it is specifically provided by statute,
but nothing hetein abridges the power of the court to order payment of atiorney’s fees in all ¢ases

of divorce, annulment of marriape, determination of paternity ot for separate maintenance and
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alimany, if the allowance of the same bhefore or after judgment i3 warranted, The trial court
must follow a two-step analysis when awarding atlorney’s fees, Lieny, Lien, 278 N.W.2d 436
(SD 1979), 'The Court sust first determine what constitutes 4 reasonable fee.  “This requires
consideration of (1} the amount and value of the property involved, (2) the intrlcacy and
importance of the litigation, (3) the labor and time involved, (4) the skill required to draw the
pleadings and try the case, (5) the discovery utilized, (6) whether there were complicated legal
problems, (7) the time required for trial, and (8) whether briefs were required.” Ryken en,
461 N, W.2d (8D 1990).

18,

/
The parties are in g dispute with the IRS as they filed separately in 2020, both claiming

one or both of the children. Any refund check not already received shall be made payable to
both parties and sent to Joseph’s attorney’s law office to ensure proper notification of receipt by
Krista, The parties shall complete any paperwork necessary to carry out this directive.

19.

Krista has requested relmbursement for attorney’s fees, Both parties’ actions and
behavior contributed to the volume of litigation in this matter. Neither party shall be required to
reimburse the other for altorney fecs,

Based on the foregoing Findings of Fact, the Court now makes and entets the following;

CONCLUSIONS OF LAW:
L
Jurisdietion/Venue: This Court has Jurisdiction over the subject matter of this action and

of the parties to this proceeding, Venue in the 4" Judicial Circuit (Meade County) is proper,
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2.

Findings;’Cinglmions: Any Finding of Fact or Conclusion of Law which more

appropriately belongs in the other category shall be inserted therein by this reference.
3

Decreg of Sgparate Maintgnance: The Court awards Krista a Decree of Separate
Maintenance pursuant to SDCL § 25-4-40 so that she receives lifetime Tricare health insurance
coverage at minimal cost, Commissary and Base Exchange privileges and a Base ID allowing her
acoess to medica) facilities for the children, This Court intends to enter a Decree of Divorce on
or about June 30, 2022 after Joseph has attained 20 years of military service, Joseph shall not
take any action to prevent Krista from being eligible for the 20-20-20 benefits,

4,

Joint Legal Custody: By agreement of the parties, Joseph and Krista shall share joint legal
custody of their children, Kyden Michael LeFors, age 13, born July 2, 2006 and Kaelyn Mae
LeFors, age 11, born May 29, 2009. Krista is designated by the Court to make decisions
regarding the children’s education and health care to avoid conflict between the parties; however,
Joseph shall be promptly notified of all decisions via text message or Ematl, Both parents are
entltled to all education and health care records and access to the school and medical portals.

5.

Primary Physical Cusiody: Krista shall continue as the children’s primary physic;a]

custodian, subject to Joseph’s reasonable patenting time.
6.

Josepl’s Parenting Time: Joseph shall continue the family counseling with Tamara

Page 13 of 16

APP. 018



Ulmer at Scovel Psychological during which he has parenting time, Future pareniing titme shall
be subject to recommendations from the children's counselor, the family therapist or court order,
The intention of the Court {s to create a process whereby Joseph will enjoy a healthy relationship
with hig children and to graduaily inctease parenting time to unsupervised Guidetine Parenting
Time with the assistance of the professionals.

7.

Communication with Children: The children may call a parent at any time, Either parent
can contact the children between 7:00 p.m. and 8:00 p.m. on Sunday, Wednesday and Friday of
each week, Each parent may also have contact with the children vig text-message or social
media at reasonable times and with reasonable frequency.

8

Child Support: Jozeph shall pay child support for Kyden and Kaelyn in the amount of
QOne Thousand Fifty-Seven Dollars ($1057) per month on the 1 day of each month until each
child attains 18 years of age or, if still a full-time high schoo! student, until age 19 or high school
graduation, whichever occwrs first.  The children’s extragurricular activity costs or any
extracrdinary cost agreed upon by the parties shall be split proportionately by the parents based
on their incomes for child support purposes.

9,

Child Support Arrearapes: Joseph shall pay child support arrearages for February of 2019

through August of 2019 ($600 per month) for a total of $4,200 (7 months at $600 per month),
The child support arrearages shall constitute a judgment against Joseph and in favor of Krista,

10,
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Children’s Health Tnsurance Coverage:  Foseph shall continue to provide Tricare benefits

for the children’s health care, as it is a benefit of his military employment at minimal cost,
Krista shall pay the first $250 per child per calendar year of the children’s non-covered health
care costs,  Any non-covered health care costs sbove the $250 per child per calendar year
deductible shall be paid by the parties conslstent with thelr incomes for child support purposes,
1, .
Allmony: Krista shall receive alimony in the sum of $750 per month on the first day of
each month during her lifetime, until the death of either party or Krista’s remarriage.
12,
Equitable Division of Property and Debts: The parties have no interest in land, The

property shall be divided as set forth on the Court’s Joint Property Exhibit attached hereto and
incorporated herein by this reference, .Joseph shall continue to make the vehicle payment and
carry the auto insurance on Krista's vehicle until it is paid in full. Joseph shall sell the
motorcycle and provide the proceeds to Krists, Each party shall transfer title to the property
awarded 1o the other party within 15 days hereafter, Fach party shall assums responsibility for
the debt assigned fo them and hold harmless and indemnify the other party with regard thereto.
With the sole exception of the military retirement, the division of property and debt in the
Separate Maintenance action is final,  Any property purchased by a party or debt incurred by a
party after the entry of the Decree of Separate Maintenance shall be the property and debt of the
party purchasing the item or incurring the debt.
13.
Retirement: Krista shall receive 50% of Joseph's Theift Savings Plan as of the date of

Page 15 of 16

APP, 020




the Decree of Separate Maintenance. A Qualified Domestic Relations Order shall be entered by
the Court to effectuate this transfer, Krista shall also recelve 50% of the marital portion of
Joseph’s militaty retitement benefits at the time of the granting of the Decree of Divorce on or
about June 30, 2022, Joseph shall be required to enroll in the Spousal Benefit Plan within one
year following the granting of the divoree to ensure that Krista continues to receive these benefits
in the event of his wntimely death and Joseph shall pay the cost therefor. A Military Qualifying
Order fdliowing the Decree of Divorce would need to be entered to facilitate the military
retirement allocation to Krista, In the meantime, Joseph shail take no action to reduce the
amount of military retirement pay to Krista and, if be dogs, he shall pay her the difference,

14,

Maiden Name: Should Krista desire in the future to be restored to her maiden surname of
“Knudson,” this Court will honor that request in this proceeding,

15,

Inguranee Check for Car Damage: If he has not alteady done so, Joseph shall report the
vehicle damage on Krista’s 2019 Chevrolet Traverse in the sum of $2,140,23 to USAA insurance
company and promptly provide her the insurance reimbursement upon receipt so tﬁai she is able
to repair the vehicle,

LET JUDGMENT ENTER ACCORDINGLY,

Aftest:
Adama, Denlee Hon, Kevin).’i(rull 1 L
Clerk/Depuly Circuit Cowrt Judge

Dated this 6 day of April, 2021,
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Dalé praparod: 47672021

JOSEPH DANIEL LeFORS ve, KRISTA MAR LeFORS

Flle #40D1¥10-8
JONT PROPERTY EXHIBIT
i1 e DURESL
.'l'é' 7 it ""g
RN AT

1 |201% Chevy Travatse £28,100
2 |2012 Chevy Silvemde §24,000

S
4 putise desk §25
5 |Ouiontan 53
i |Brown TV stapd 450
7 TV $30]
3 1Coucls $50
¥ _|Lularoe $325 $123
10_{Book shelves
1) {Enid bty 55
12 | Table $50
13 |Cabincl 20
14 | Wishar £50
15 \Dyer Exi
16 [Candle/Smollles $12 $13
17 _|Endiabl 5
18 [Cubo shely 55
1% |Blankels - $13 512
20 [Towols 312 hik]
21 |Serapbovking £150 £150;
21 |Dresser $23
23 [Chair 325
24 |Hlack T sland 30
25 |0un saik 3200, 5200}
26 |Amma §1,253 $1.288
21 | Taotion) veuly $250 _$2s0]
18 |Milse pun pleces 31,500 $1,500
29 |Burylvl poar $1.250 $1,250
M {Deadpool irems 5500 $500
1 tFridee $25
32 WFrerar ¥l
33 |Tools $1,000 $1,000
3 | Appllances/dise, $24 $25]
35 [Pols & paneutonsi) 312 $13
36 |8ilvorwara/plates, enps 13 512
J7_|Sholves $12 $13
38 |Ouns 35,000 §5,000]
39 |Motoreyole add on S50 $500|
40 |Motoioyele yont $230 $250
41 |Gl $30
42 |Chirisinas stuff $25 $23
43| Mifse. Holldny sinT §13 H P
44 Hewelry $2s0 $250
45 1Rad (Joe) $300
46 |Ded ()go) $200
47 |Conch/bed (Joa) 5300
48 _|Pariablo grill £19
49 |Tosenh's household proporty 5450

R AN ACCOUNEe

49 |Btaok HIs Federal Cradit Unlon (Keistn} 27
50 | Amurion Fir Crodil Union (Jodnt} X X
51 {8entinel Credit Union (fuseph) X

Jolt Extibit: __,
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Dale prapatad: 4102021

~ JOSTPH DANIEL LeFORS vo, KRISTA MAE LoFORS

Flio #48D1¥49-8

JOINT PROPERTY EXHIBIT

i B Y BT Sy
;ﬁ "I o A . v,"{("':-‘&?‘!:?; : " {'(‘:'.; v
ol A o Vi
Phati’ il R i
B R
52 ['VSP(50% ws of dute of Decree of Sepsnite Mal ) X X
33 |Military Rebeement (50% of marlta) portion o Kelsiy X X
RN b
34 $20,287 $41,000
TR o DRI -
53 |Loan for Chevy Troverse 330913
56 | ¥ign Blatlnum {Joint) §10,133
57 |Cobalag {Joseph} $2.612
5§ |Chinse Preedom Unlimited {fadoph) £1.513
59 |Toys K Us/Synehrony (Kiistny 56,770
&0 [LHsneyClinge (Krisin) (Colleclions} 39446
61 1OM onrliCapitol Dne (Joint) 51,065
62 |Chisepvor (Krism) 5493
63 |Kohlg (Krlsta} $522
64 |Parpet Cord (Kristn} $2,644
§5 | Seors (Krlsla) {Collostions) $9,060
6 |Personn] Lown by Juseph (Jolnt) $4.400
47 }atr Card {Joeaph) §3,348
6f (Peraonad Loan « (Krisia) £25000
';-tf.‘ﬁ-:
9 376,893 $30.453
0 [ o N £ ﬁ $10,567
7l A EQUALIE: ) 50
7 EOUITY TG

Jotril Exhibit:
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448/2021 Child Suppor Obligation Caloulator !

Child Support Obligation Calcatator

This ¢hild support obllgation ealeulutor [s based on the South Dukols Child Support Guideling laws and ts intended to provids the basic
support obligation far shild support for tombined monthly Net Inooime to $30,000. Deviations and udjvstments {for ghild care, visitstion, or
otlior factors) the court may allow ure not neluded n the enloutaiion of the basiv support obligation. All amatwnts listad must be monthly,

Selaat [he number of children for this obHgation caleulation. 02 v cillifren.

Giross Monthly hngamu Perent | Prront 2
{For Reemployment Assistanoe or loss than minlmum wags, use $1,433 for  Non-Custodin Custodial
gross income, 1f disabled, use aotual amount of bonedils,) ¥ Requlred Fleld, § 5128 " £ 2164 ¥

Deductions 1o Gross Iy “The FIT, Sociul Seourtty nud Madisare deductions will sutomatieslly forimulnte whon you ¢lick ot caleulate,
FFT (Federnl Invome Tax Withheld}  § 544 §18
Soclal Security  §$318 5134
Medicare 574 %31
Retbemenl g 3 50
GOther Allowable Deduclions S8¢ §DCLAS 707 '
Conymgnls: $0 $0
Comments: $0 $ 0
Mounthly Net Income  § 4189 31878
Cembined Monthly Net Ineome  § 6067
% Combined Income  69% 31%
Total Support Obligntion  $ 1540
Individual Parent Support Obligation  § 1063 $477
Non-Cnstodial Pareni Net Incomo Only  § 1321
Muonthiy Child Support Obliguiton  § 1063
Monmibly Modieal tesuranes Payment ¢ qg 50
Amopnt Ad|usted for Modical $4 50
Adjusted Monthly Child Support Obligatlon  § 1057

Medigal insurance §5 considered reagonable in cost IF the coat utteibutable <o the ohild Is equul to or less than &% of the nel income, after
proportionaie mediesl suppurt credit is upplied, of the pacent ordered to maintaln surancs, and the amovnt is speolfied fn the order,
(8DCI, 23-1-6.16)

$338

5180

Ifarent | 8% Limit
Paront 2 §% Llmlt

The caloulsior provides only an estimsate and is not & guarantee of tho amount of child aupporl that may be ordored by |11L conrt, (ther factors
may affect the amount of ¢hild support swarded. o i -

L
APR ﬂﬂ 2021
KOTA UNIFj MI{MLSYSTEM
ST CIRCUIT G
By.
hitpa:#apps.ed.gov/83 17PCORCAL/Caloulalor.aspx i
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Dalé proparod: 42021

JOSEPH DANIEL LoFORS va. KRISTA MAE LoFORS
Fllg 44601184
JOINT PROPERTY EXHIBIT

12019 Chevy Traverse 524,100
2 12012 Cheyy 8ilverado $24,000}

3 12006 Yoiaha YZF RE SELL

g B Ty -

4 |Compudar desk §25
5 |Ouomsn 55
4_|Brown TV sland $50
7 |T¥ $50
£ |Couels 550

$ |Lularos $325 $325
10 | Book shelves

11 |End table §5
12 jTable 350
13 | Cabinel $20
14 | Woshse L3

15 [Dryar §50/
16 |Condle/Smelljes $12 $13
17 |Endinbie H

1% |Cuba shelt L]

19 [Blonk [ k] $12
20 [Towels §12 513
21 |Beraphocking $150 5150
12 |Treaser £25

23 |Chuic $238
14 |Blnck TV smand $50

15 |Gun sals $2001 5200
26 |Ammo 51,255 $1.288
1? | Taotical vesla 5250 150
28 |Miee, gun pleces §1,500 $L500|
29 |Survivul geor $1,250 $1.250
30_|Doadpool items £300 $500
3 [Prdee $28
12 |Fraczer b 251
13 |Tonls $1,000 £1,000
M| Appliancesitdise, 5 $23
35 [Pty & pans/ulensils $12 F1k]
36 |Silvervwmre/plales, tups %13 $12
37 |Sholves $12] 513
38 [Cung 59,000 5000
39 [Motoroyely: ndd on 5500 $500
40 [Motorgycle gear $250 $250
41 |aril $30
42 | Chirlsimas stuff 325 3§25
43 |Mise. Hollday stull $13 $12
44 dewelry $250 ;_zgg
45 |Bod (Joe) $300
46_|Ded {Joo) 3200

17 _|Concvbed (Joe) £500
48 {Parialse grill 510
4% Hoseph's household propern $450
R amACGOUINY Yy

49 {Bluck Hllls Fedoral Crodiy Unfon i Krisin} $27
50 |Amerios Firsy Crodin Wden Qolot) X X
51 [Sentinsl Crodlt Unilon (Josaph) %

JoM Bl
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JOSEPH DANIEL LoFORS ve, KRISTA MAE LeFORS
Flia #4801¥19-8
JOINT PROPERTY EXHIBIT

2 T A TR 2 LI
TSP (50% ns of dugg of Deeres of Separsie Molntannnge) X X
53 | Miljtary Retirerment [50% of tatital porion to Kelsin) X X
g R SN
34 $38.287 $41,600
. : : r}"; 3 1
35 |Loan for Chevy Travarse £30.913
$4 | Visn Platinum (Joint) 510,133
57 |Crbalas (Jusaph) 52,012
55 |Chage Preedom Yolintod {Joseph) £1,513
58 |Toys R Us/Synehrony (Krista) 31,770
6t |DisnopClase (Krivt} {Collestigns) ] $o446
61 |OM cardiCapitol Ong {Jolnt) $1,063
&2 | Eisanvor (Kaisa) i 5495
63_|Kohls (Kristn) f 5522
&4 [Target Card {Krlsta) 32,646
65 | Sonrs {Krista) (Collopiions) $2,060
6 |Parsons) Loan by Joseph {Falnt) 34,400
67 | Star Carg {Joseph) $8.348
68§ |Persona) Loan « (Krista) $23.000
“§6.803 $30.433
-$38,604 $10,567
: 0 §0
2
ale preparad: 44012021 Jolnd Extal____
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STATE O SOUTH DAKOTA ) IN CIRCUIT COURT

) 88,
COUNTY OF MEADE ) FOURTH JUDICIAL CIRCUIT
JOSEPH DANIEL LEFORS, 46DIV18-000008
Plaintiff,
v, QRDER ON MOTION TO

RECONSIDER ALIMONY AWARD

KRISTA MAE LEFORS, F | Q-9 K D

Defendant. AUG 17 2021

TR R s yorew

By

On June 14, 2021, the Plaintiff in the above-titlad action filed a Motion to
Recongider this Court’s decision regarding alimony. Prior to filing the Motion to
Recongider, Plaintiff filed a Notice of Appeal to the South Dakota Supreme Court.
The Court, having reviewed the Motion to Reconsider and attendant briefs from both
parties, being fully apprised of the premises, with geod cause showing, it is hereby:

ORDERED that the Plaintiffs Motion to Reconsider the Court's alimony
award is DENIED. By filing the Notice of Appeal befors the Motion to Reconsider,
the Plaintiff has stripped this Court of jurisdiction to hear issues material to the case.
“An appeal from a judgment or order strips the cireuit court’s jurisdiction over the
subject matter of the judgment or order excep! as to certain irivial matters..,” O’Neill
v, O'Netll, 2016 8.D. 15, | 84, 876 N.W.2d 486, 499 (citations and quotations omitted)
{emphasis in original). “In limiting the right of appeal to final decrees, it was
obvioualy the cbject of the law to save the unnecessary expense and delay of repeated
appeals in the same suit; and to have the whole cage and every matter in controversy
in it decided in & single appeal.” Id. 2018 8.D. 15, § 35, 876 N, W, 486, 499, “Tha right
to appeal is by law limited to final decrees.” [d. 2018 S.D. 18, ] 85, 876 N.W.2d 486,
500. (quotations and citations omitted). The South Dakota Supreme Court has held

1
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that “[i]t is exceedingly important...that the circuit courts, in framing their
interlocutory orders, and in carrying them into execution, should abstain from
changing unnecessarily the possession of property, or compelling the payment of
money by an interlocutory order,” Id. 2016 S.D. 15, 1 35, 876 N,W.2d 486, 500.
{quotations and citations omitted). For these reasons, the Plaintiffs Motion to

Reconsider this Court's alimony award is denied.

LET THE JUDGMENT BE ENTERED ACCORDINGLY,

Dated this I 7 day of August, 2021,

BY THE COURT:

me

Hon. Kevin #Krull
Cireuit Court Judge

FILED
AUG 17 2021
: R
Oy,

e
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197.d,

d. Maxtmum punishment.  Dishonorable discharge,
forfefture of all pay and allowances, and eonflnement
for 3 years.

o Sample specification,

In-that (personal furisdlotion data), did,
{at/on board—Ilocation} (subject-matfer jurisdlction),
oh or sbout 20 _, with intent to (promote
(disloyaltyy  (disaffection)  (disloyalty  and
disaffoctlan)) {(Interfore with) (impair) the (Joyalty)
{good crder and disclpline)) of any member of the
armed forces of the Unfted States cotnmunicate to

a statement, to wit; © ;7 oar
words o that effect, witch statement was dlsloyal to
the United States, and that such sonduct was (to the
prejudiee of good order and disolpline in the armed
forees) (of a nature to bring diseredit upon the armed
forees) (to the prejudics of good order and dixvipline in
the armed foress and of a nature to bring discredit upen
the atmed forces),

98, Articte 134—(Disorderly condnct, drunkenness)
. Text of statide. Seo pavagraph 91,
. Elemants,

' (1) That the accused was drunk, disordecly, or drunk
and disorderly on board ship or in some other place;
and

(2) That, under the ciscumstances, the conduct oF the
accused was either: (f) to the prejudice of good order
and dlseipline In the armed forces; (1) was of a nature
to bring diseredit upon the armed forces; or (1ii) to the
prejudice of good order and diseipline In the armed
Torees and of 8 nature to bring diseredit upon the armed
forees.

¢. Explanation.

(1) Drunkenness, See subparagraph 49.6.01)(a} for o
discussion of drunk,

(2) Disorderly, Disorderly conduot js conduot of
such a nature a8 to nffect the peace and quiet of persons
who may witness it and who may be disturbed or
provoked to resentment thereby, It includes conduot
thut endmgers public morals or outrages public
deceney and any disturbance of & pontentious ov
turbulent character,

(3) Service diseredlting, Conduct of a naturs to bring
diserodlt upen the armed forces must be included in the
specificatlon and proved in order to authorize the
higher maximum punishinent when the offense is
Servlce discrediting,

V-144

Artiele 134

d. Maximum punishment,
(1) Disorderly conduet,

(a) Under sush ¢ireumstanoes as to bring discredit
upon the military Service, Confinsment for 4 months
and forfeiture of two-thirds pay per month for 4
manths,

(b) Other cases, Confinement for 1 month and
forluiture of two-thirds pay per month for { monti,
(2) Drunkenness.
(a) Aboard ship or under such citcumstances as to
bring dizoredit upon the military Service, Confinerment

for 3 monthy and forfeiture of two-thirds pay per month
for 3 monihs,

(b} Other cnses. Confinement for | month and
forfelturs of two-thirds pay per month for | month,

(3) Drunk and disorderly,

(#) Aboard ship, Bad-conduct discharge, forfelture
of all pay and allowances, and confinement for 6
mehilis.

(b} Under such vircumstances as to bring diseredit
upon the military Service. Conflnement for 6 months
and forfeiture of two-thirds pay psr month for 6
monthg,

(v) Other cases, Confluement for 3 months and
forfeiture of iwosthirds pay per month for 3 months,
o Sample specification.

In that (personal jurisdiction data), was,
(atfon board—lacation) (subject-matter jurisdlction
data, if required), on or about 20 _, (drunk)
(disorderly) (drunk and disorderly) (which candusct
was of o nature to bring discredit upon the armed
forces), and that sakd condust was (1o the prejudice of
good order and discipline in the armed forees) (of a
nature te bring diseredit upon the armed forces) (to the
prejudice of good order and dlscipling in the armed
forees and was of 4 naturg to bring diseredit wpon the
srmed forces),

99, Article 134—(Extramarital sexunl conduct)
a, Text of statute, See paragraph 91.
b, Elements.

(I} That the accused wrongfully engaged In
extrwmarital conduot ss deseribed in subparagraph
¢.(2) with a certain person;

(2) That, at the time, the acoused knew that the
wecusad or tho other person was married to someone
elge; and
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Article 134

(3) That, under the ¢itcumstances, the conduct of the
acoused was either: (i) to the prejudice of good order
and discipling In the armed forces; (it) was of a nature
to bring diserodit upon the armed forces; or (1) to ths
prejudios of good order and dixcipline in the armed
forces and of a nature to bring diseredit upon the armed
farces,

. Explanation,

(1) Conduct prefudicial o good order and discipline
or of a nature to bring diseredit upon the armed forces,
To constitute an offense under the UGMYJ, ‘the
extramaritnl conduet must either be diractly prejudicinl
ta good order and diseipline or service discrediting ov
both, Extramaritat conduet that is direstly prejudicial
to good arder and dissipline includes conduct that has
an obvious, and neagurably divisiva effect on unit or
arganization diselpling, morale, or cohegion, or is
¢learly detrimental to the authorlty or stature of or
reapact toward a Servicememboer, or both, Bxiramarital
conduet may be Service discrediting, even though the
conduct [s only indirestly or remotely prejudiclal to
2004 order and discipline, *DHsoradit” means to injure
the reputatlon of the armed forces and fnoludes
extramarital sonduct that has a tendency, because of its
apen or notorious nature, to bring the Service into
disrepute, inake It subject to public tidienle, or lower it
In public estecm. While extramarital conduct that Is
privale and disereet in natwre mny not be service
diserediting by this standard, under the cirsumstances,
it may be dstermined to be conduct projudicial fo good
oider and discipline, Commanders should conslder all
relevant elroumstances, including but not limited (o the
following factors, when determining whether
exttamarital conduct Is prejudiclal to good order and
diseipline or is of a nature to bring discredit upon the
armed forges, or botly

(8} The accused's marital status, military rank,
grade, or pogition

(b) The co-actonr’s marital status, mllitary rank,
grade, and positfon, or relationship to the armed forees

{c) The milltary status of the accnsed's sponsa or
the apouso of the co-actor, or thelr ralationship to the
armed forces;

() The lmpact, I any, of the extramarital conduot
on the abillty of the accused, the co-actor, or the spouse
of efther to perform thedr duties In support of the armed
forpes;

() The misuse, If iy, of Goysriment tle and
regolirces to facilitate the commisston of the cenduct;

0.0,

(0 Whether the conduct persisted despite
coungeling or orders to deslst; the flagrancy of the
conduet, such sy whether any notoriety ensued; and
whather the extramarital conduot was accompanted by
othier violations of the UCMJ;

() The negative lmpact of the conduot on the units
of organizatlons of the accused, the co-actor or the
sponge of either of them, such ad a doteimantal effect
on unlt or organizatlon morale, toamwork, and
effiolency,

(Ity Whether the acoused’s or co-actor's marrlage
wis pending legal dissolution, which is defined ns an
tetfon with a view towards divorcs procesdings, such
us the filing of a petitlon for divorce; and

([} Whether the extramarital conduct involves an
ongolng or recent relatiouship or iy remuyte in time,

(2} Extramarited oonduot, ‘The conduct covered
vnder thig paragraph means any of the followlag nots
engaged in by persons of the same or oppostie sox:

(a) genltal to genital sexual Intercourss;
(b) oral to genital sexwal Intetcotrse;

{¢) anal 1o genita] sexual intoroourse; and
(d) oral to anel sexual intercotrso,

(3) Marriage. A martiage exigis until it is dlssolved
In agoordonce with the laws of a competent state or
forefgn jurisdiotlon,

(4) Legal Separation. 1t 1s an affirmative defanse to
the offense of Extramartial sexual condwet that the
aceused, co-actor, or both were legally soparated by
order of a coutt of compelent Jurisdiotion, The
affirmative defenses does not apply unless all parties to
the concluct are either legally goparated or unmarried at
the time of the conduct,

(5) Mistake of fact: A defonge of mistake of fhot
exfsts 1f the accused had an honest and reasonable
belief either that the geoused and the co-aclor were
both unmarried or legally separated, ot that they were
lawfully martled tp sach other. If this defense s rajsed
by the svidence, then the burden of praof is upon the
United States to establish thet the accused’s beliel was
wireagonable or not honese.

& Maximum punivhmend,  Dishonorable disoliarge,
Torfolture of all pay and allowances, and confinement
for | yoar,

o, Sample speciffeation,

In that (porsonal jurisdictlon data), {a
matrled parson), did, {at/on board—lsention) (subjects
matter jurisdiotlon date, If required), on or about

1145
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4100,a.

20 ___, wrongfully engape in extramarital

conduet, (to  wit: with

, {8 person the mccused knew was

married to o person other than the ascused) (a petson

the aceused knew was not the astused's spouse), and

ihat such conduct was (to the prajudice of good order

and diseipline in the armed forces) (of a nature to bring

diseredit upon the armed forces) (to the prejudics of

good order snd disciphine in the avmed forces and of a
haturs to bring dlscredlt upon the atmed foroes).

100, Article 134—(Firearm, discharging—through
naglizance)
& Toxt of statute, Seo pargpraph 91,
b. Elements,
(1) That the accused discharged a firearm;

{2) That such discharge was caused by the
nsgligence of the aceused; and

{3) That, under the clrormstances, the couduct of the
aconsed was ¢ither; (8) to the prejudice of good order
and diselpling in the armed forces; (if) was of # nature
10 bring discredit upon the anmed forces; or (jii) to the
prejudios of good order and diseipline ln the urmed
forces and of'a nature to bring dlscradlt upon the armed
forces,
¢ fxplanailon, Por a dlscusslon of negligence, see
subparagraph 103.¢.(2),

d. Maxinnum punishneeni, Confinement for 3 months
and forfelture of two-thleds pay per month for 3
monihs,

o, Sample specification.

In that (personal jurisdiction data), did,
(at/on board—I[ocatlan) (subjectsmatter Jurisdictlon
data, If required), on or about 20 __, through
negtigence, discherge a (service vifle) (_) In the
{squadron) (tent) (barracks) (___Yof ____, and that
said conduct wasg {to the prejudice of good order and
diseipline in the armed forces) (of a nature to bring
diseradit upon the armed forces) (to the prejudive of
good order and digelpling in the armed forcos and was
of u nature to bring diseredit upon the arnted forces).

101. Artlefe 1 34—{Frateroization)
8. Taxt of statute. Seo poragraph 81,
b, Efemeants,

(1) That the acenised was a comnmisslaned or warrant
officor;

=146

Artiele 134

(2) That the acoused fraternized on terms of military
equylity with ons or more cettaln enlisted momber(s)
In a certain manner;

(3) That the accused then knew the person(s) to be
(an) enlisted member(s};

(4) That such fraternizatlon viglated the custom of
the accused’s Service thut officers shall not fratemize
with enlisted members on terms of military equality;
and

{5) That, under the circumsinrioes, the conduot of the
avoused was elther: (1) to the prejudice of good order
and dlscipling In the armed forces; (1) was of a nature
to bring disoredit upon the armed forcos; or (i} to the
projudice of good order and discipling id the armoed
;omes and of'a nature to bring diseredit upon the avmed
orees,

. Explanation.

{1} In generad, ‘The gist of this offense js a violation
of the oustom of the armed forges npainst
fraternfzation. Not all vontact or assoelntion between
officers und enlisted perzons {5 an offense. Whether the
contact or association in question is an offenss depands
on the sutrounding clreumstancas, Fastors to be
considersd  include  whether the conduct  has
compromised the chain of command, resulted in the
uppearatice of partlality, or otherwise underinined
good order, discipline, authorlty, or morale. The fhols
and olrcumstances must be such ag to lead a reagonable
person experienced in the problems of milltary
lendership to conclude that the pood order and
diseipline of the armed forees lias buen projudiced by
fheir tandenicy o compromilse the respoct of enlisted
persong for the professionallsm, Inteprity, and
obligations of un officer,

(2) Regulations, Regulations, directives, and orders
may also govern conduct between officer and enlisted
personnel on both a Service-wide and a local basis,
Relatlonships between enlisted persons of different
ranks, or between officars of different ranks may be
slmilarly covered, Violatlons of such regulations,
dlteetlves, or orders may be punishable under Artlols
92, Soo paragraph 13,

d. Maxhnum punistnens, Dismissal, forfeiture of all
pey and allowances, and confinement for 2 yuars,
e. Sample specifloation.

In that {personal jurisdiction data), did,
{at/on board—Ilocatlon) (sublectamatter jurlsdlotion
data, {f raquired), on or about 20, knowingly
fraterniza witly , an enllsted person, oh
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officer, serlously comproemlses the officet’s character
45 & gentleman, or action or behavier in an unofficlal
or private capacity which, in dishonoring or disgracing
the officer personally, serlously compromises the
person’s standing as an officer, There are cettain moral
altributes common to the Ideal offlcer and the parfect
gentleman, 2 lack of which 1s indleated by acls of
dishonesty, unfair dealing, indecency, Indecoruns,
lawlessuess, injustice, or cruelty, Not everyone is or
van be expected to meet unrealistionlly high motal
standards, but there is & limit of tolerance based on
customs of the Service and military necosslty below
which the personal standards of an officer, vadet, or
midshipmon  oannot  fall  without  serlously
compromising the person’s standing os an officer,
cadet, or midshipman or the person’s character as a
gentleman, This artlele prohibits condust by a
commissionsd officer, cadet, or midshipman which,
taking all the cireumstances into consideration, s thus
compromising. This orticle includes scts wmade
punishable by any other article, provided these avts
amotnt to conduct wnbecoming an offfoer and o
gentleman, Thus, a commlssioned officer who steals
property violates both this artiole and Acticle (21,
Whonever the offense chiurged is the same as a specific
offense set forth in this Manual, the elements of proof
e the samne ay those set forth in the paragraph which
treats that specific offonse, with the additional
requirement that the act or omission constitutes
conduct unbeconing an officer and gentleman,

(3) Examples of offenses. Instanees of violation of
thls article inolude knowingly making a false official
statement; dishonorable taiture to pay a debt; cheating
ol an exam; opening and readiug a letter of another
without authority; uslng insulting or defamatory
language ta anothar offlcer in that offloer’s presence or
about that offfeer to other military persons; belug drunk
and disorderly in.a public placs; public assoctation
with known prostitutes; committing or attempting to
commit a ctlme involving moral turpltude; and failing
without good cause to support the officer’s family.
d. Maxbnum punlshment. Dismissal, forfolturs of all
pey and allownnces, and con{Tnement o a period not
in axcess of that authorized for the most analogous
offense for which a punishment ls preseribed in this
Manual, or, if none is preseribed, for I vear.
¢. Sample specifications.

(L1} Copying or using examination paper,

In that (porsona] jurisdiction data}, did,
(atfon board—location) (subject-matter furisdiction

19Lb.

data, If required), on or about 20 _, while
undergoing a writien examination on the subject of

» wrongfully and dishonorably (receive)
(request) unauthorized aid by ((ushng) (copylng) the
exatlnation paper of _ ).

(2) Drunk or disorderly.

In that (pessonal jurisdiction date), was,
(at/on board—locatlon) (subject-matter Jurlsdietion
daty, If required), on or ebout 20 __, Inapublle
place, o wit; » (deunk) (disorderly) (drunk
and disorderly) while ln uniform, o the disgrace of the
arrod foroes.

91. Articlo 134 (10 U.8,C\ 934)—Gencral article
. Text af statute,

Though not specifienlly mentioned in this chapter,
all disordors and neglects to the prejudice of gnod
order and discipline in the armed forces, ) conduet
of a natare to bring diserodit upon the arned
forces, and erlmes and offonses not capital, of which
persong subject to this chapter may be guilty, shall
bo taken cognizance ol by n general, special, or
summary conri-artlal, according (o the nature
and degree of the offense, and shall bo punished at
the diseretion of that court, As used in the proceding
settence, the term “crimes and offenses not eapiiat™
includes any conduct engaged In outside the United
States, as defined in section 5 of title 18, that would
constitute a crimo or offemse not capléal If the
conduet had been ongaged in within the special
marltime and territovial jurisdletion of the Unitod
States, as defined In soction 7 of title 18,

Discassion

Tha termatnal eloment s merely the expwesslon of oie of the wlowees
under Arllofe 134, Seo subparagroph o, for an explannton of the
“louses and les for drafting specifications. More than one clugs
mey by alloged and proven; howsver, proof of only one clanss will
sablsly the terminal sfement. For olause 3 offonacs, the military Judge
may fudiolilly nodloy whother an offonse is coplilul, See Mil, R, Byld,

b, Efemients, The proof requlred for conviotion of an
offense under Attiole [34 depends upon the nainrs of
the miseonduct chavged, If the conduct [s punlshed as
1 orime or offense not oapital, the proof must establish
every element of the orime or offense as required by
the applicable lsw, All offenses under Artivle 134
requlrs proof of a single terminal element,

V-13%
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STATE OF SOUTH DARCTA ) IN CIRCUIT COURT

COUNTY OF MEADFE ) FOURTH JUDICIAL CIRCUIT

JOSEPH D, LEFORS,

Plaintiff,
Motion Hearing
Vs,
46DIVL19-8
KRISTA M, LEFORS,

Defendant,

T T S Tt o et S et Bt St Fom

BEFORE: THE HCOMORABLE KEVIN J. KRULL
Circuit Court Judge
Sturgis, South Dakota
May 25, 2021 at 2:30 p.m.

APPEARANCES:
For the Plaintiff: Hellie L. Smith
: Attorney at Law
2834 Jackson Boulevard, Suite 201
Rapid City, South Dakota 57709
For the Defendant: Debra D, Watson

Attornegy at Law
804 West Boulevard
Rapid City, South Dakota 57701
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and under the statute, divide property based thereon, and I
have copies of the statute and these cases if the Court
would like me to leave those with you.

THE COURT: TI've got the citations that you gave me, so
that's all right. Ms. Smith, any reply to that or —

MS. SMITH: T don't. The case law is pretty clear. The
biggest concern, my client obviocusly wants divorced and the
whole purpose of the separate mailntenance decree was so
that Ms, ILefors could receive the 2020 TriCare benefits.
She's already receiving his military retirement. The
children will contimie to have TriCare benefits and are
allowed to go to the PX with thelr military ID. She also

has the opportunity to receive full benefits through the

school system now that she's employed full-time.

As you may be aware, prior military, the military has
their separate rules and Eegulations. Because the Court is
keeping him married, it's restricting his ability to have
normal relationships, and if he would, it would jeopardize
his career at this point, so obviously my client's position
is still, you know, overarching that the parties —— that
the Court order the parties divorced and divide the marital
property, but this issue in my motion, the fact fhat the
Court cannot divide property or the marital estate before a
divorce is entered, and I believe, you know, my clignt has

not -- he may be appealing this issue, and unfortunately we
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1

weren't able to get on the Court's calendar until today and
I think that that time to appeal is in a couple of days,
and I understand the Court's busy schedule with getting a
decision out on this, but I wanted to make the Court aware
of those things.

THE CCURT: Sure. Well, I don't want to infringe on
anybody's right to appeal. First of all, Ms. Watsbn, you
know, basically my intention in granting separate
maintenance as opposed to a diverce waé to protect these
children’s rights to TriCare. At what point does that
become moot, not until the youngest child is 18?7 What
point does that become moot, I mean?

MS, WATSON: Well, the 20 years are up in June of next
year, 80 there's 12 months left roughly. .

THE COURT: Yeah, I mean, that was kind of — that's what I
thought. T didn't know the exact date. But at that time,
just for your client's edification, if he asked for it, I
would have granted a divorce, or I will grant a divorce,
you know, all things being the same.

You know, I hate to make this decision on this without
having done a little research on it. When do you believe
that your time to appeal runs?

MS, SMITH: T believe it's Thursday.
THE CCURT: Really?

MS. SMITH: Yeah, I know. This is the soonest I could get
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STATE OF SCUTH DAKOTA

COUNYY OF MEADR

)

JOSEPH D. LEFORS,
Plaintiff,
Vs,
KRISTA M. IEFORS,
Defendant.
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IN CIRCUIT OCURT
FOURTH JUDICIAL CIRCUIT

(Day one)
Trial to the Court

DIV File No, 138~08
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Circuit Court Judge

Sturgis, South Dakota
June 17, 2019, at 8:30 a.m.
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Attorney at lLaw
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Attorney at Law
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B0 ¥ O P

Yes,

With the pay increase, your monthly budget —- or your
monthly income will be $6,664; is that correct?

Yes.

So with your monthly income being $6,664 and your monthly
budget being $6,216, you have about $400 extra a month;
correct?

Correct.

Are you putting anything away in a separate retirement
account?

No.

Have vyou ever?

The TSP account, it comes out of the middie colurmn there.
How} to your knowledge, is TSP calculated?

Tt's not —- it's based off the individuals in the divorce
proceeding,

So would it be accurate to say you have to serve at least
20 years in the military?

Ne, TSP's actually done -— you have to be 65 before you
pull it out or you're penalized. It's kind of like a 401
or a —-

Like a retirement plan, an IRA or something?

Yeah, kind of like that..

I'1l have you turn now to Exhibit 14, please. OCh, I

apologize., Too many books in front of me., Exhibit O.

APP. 037




10

11

12

13

14

15

16

17

i8

19

20

21

22

23

24

25

175

Lo - I o

(I A o S R I o B R o T

I'11 flip to the second page under debts., ILoan for Chevy
Traverse is 30,000; correct?

Correct.

You agreed earlier value is likely 28,0007

Correct.

Under debts in your category, it's negative 2,000, meaning
you'd take the debt of that vehicle; correct?

Correct,

2012 Chevy Silverado. Is that number of 14,000 correct?
No, it's actually only valued at 12,000 per GMC.

Nothing owing on that; correct?

No, nothing owing on this.

2006 Yamaha, Do you believe it's 3,0007

To the best of my knowledge, ves.

What do you want to do with that piece of property?

We can sell it.

Joseph, on Number 9, the Lula Roe busginess you value at
511,000. What reaches you to come up with that mumber?
The 2019 taxes where she admitted thére was $11,000 in
assets in there. .

Would you potentially agree there's an amount of $4,000 in
assets from the tax return of 20197

According to that, yes.

We'll skip down to the gun safe, ammo, tactical vest,

miscellaneous guns and survival gear. On the last page on
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Thrift savings plan. That was the 401 we're speaking of,
So that's-essentially the military IRA; correct?

Yes,

And to your knowledge, there's 5,000 in there?

Yes,

When, if ever, can you withdraw that without penalty?

Age of 65\

Are you still contributing?

Yes.

How much a paycheck?

$40 dollars —— $47,

Military retirement., How is vour military retirement
calculated? |

It's calculated based off of -- when you go to retire, it's
50 percent of your base pay times 1.5 times -- I'm not
hundred percent certain of the calculation, but I did do it
off percentage wise,

Is that where off you've served 20 years in the military
you'll be eligible to receive that amount each month?

Yes.

Might that -~ you don't know exactly what that number might
be, but it might be somewhere between the 3,000 to 3500
range?

No, it'd be closer to 2,000.

And that's for life; correct?
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I'm willing to continue what the order sayé.

Now, your monthly budget is 6,216 just for you; right?

Yes,

And you saw Krista's budget for her and the kids was $3,549
right now?

Correct.

And you understand that if the divorce is granted
irmediately, she'll lose her health insurance?

That's incorrect.

S0 how long can Krista continue with TRICARE instrance?

She has the benefit to keep it up for three months and then
buy into it to keep TRICARE,

What does it cost to buy into it?

That I'm not aware of.

S0 for the next three months, what is the cost for it?

She doesn't have to pay anything for it.

For three months?

For three months,

And then after the three months, what is the cost?

I answered that, and I'm not sure what that is.

Now, looking at your bank statement from Sentinel Credit
Union, it appears there's a number of cash withdrawals. Do
you recall that?

MR. SCHLIMSEN: Can I ask what exhibit you're referring to?

M3, WATSON: I'm sorry. Defendant's Exhibit U,
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I filed as head of household., Married.

And tax return thing's kind of been an ongoing issue during
this divorce; correct?

Correct,

Was Krista gomna file and you ended up filing, or how did
that go?

I wasn't gonna wait another year and a half for the next
taxes to be filed.

So you filed them?

Correct.,

You haven't seen the tax return?

No.

Qkay. TRICARE. Are the kids eligible to stay on your
insurance after this divorce?

They'll be covered until the age of 21,

And you intend to keep them on?

Yes.

And you don't know what could easily ascertain the cost to
buy in?

No.

We couldn't —

We could probably get that information.

You don't know off the top of your head?

No.

She'll be covered three months, and that's an option down
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qualified as an employment expert.

THE COURT: Overruled.

(BY MR, SCHLIMBZEN, continuing) If you know. If you don't,
that's fine,

I don’t know. I mean, IL'm sure anybody can get a job.
Well, maybe not now during the Corona.

You talked a bit about TRICARE, Is that something yvou deal
with in your line of work as a professiocnal or just your
experience as a military spouse?

Just my experience as a spouse.

You'd agree with me that if this divorce was granted after
18 years of marriage, she'd have an ability still to buy
in —-

No-, that is not true.

THE COURT: Ma'am —-

THE WITNESS: Sorry.

THE COURT: —— wait until he's done with his question
before you answer. Okay?

THE WITNESS: I'm sorry.

THE COURT: That's okay. Go ahead, Mr, Schlimgen.

(BY MR. SCHLIMEEN, continuing) You'd agree with me that
after thils divorce is granted she'll still have a
three-month period of being .on TRICARE?

No. Tt ends the day the divorce is final.

You'd agree that the children still could be covered under
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TRICARE from Joseph?

Correct.,

Would you agree with me that if the children have their
military ID cards, she could still go on the base and enjoy
all the benefits that you described earlier in your direct
testimony?

At this time, ne, she cannoct,

What do you mean "at this time"?

At this time, no visitors are allowed on Ellsworth Alr
Force Base.

Is that just due to —

The Corona, ves.

But after any of those restrictions are lifted, if the
child has a military ID —

Yes,

-~ she could still get all those benefits from the
commissary?

They have to be with her. She cannot just go to the base,
no. The children have to be physically with her.

And when the children are with her, she still gets the
deals and discounts i1f she goes there with themg correct?
As far as I know, yes. I've not ever done that, but as far
as I know, yes.

Okay., You think Krista's happy right now?

To get divorced, no. I don't think she's happy.
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Would you be able to afford health insurance at all?

No, ma'am,

And is it something that you can get as a substitute
teacher —~ health insurance?

No, ma'am.

Now, what other beaefits would there be? You know, you
talked about TRICARE and you talked about the access to the
base for appointments.and prescriptiona for the children.
What other benefits would there be if the Court would grant
the separate maintenance?

I could shop at comissary. The kids will lose their ID
cards at the age of 21 unless they're going to school. So
even if Kyden needed to live at home over the age of 21, he
wollld not be able to retain an ID card, so therefore I
could not shop at the commissary to buy groceries or
anything else,

Now, do you have any concerns about Kyden's ability to live
on his own?

I think he will be able to live on his own. I think it
will be a lot of learning on his part., But I do think
that, yes, he will be able to., Will he go to college? I
don't know.

Now, you talked about shopping at the commissary. Why is
that an advantage for you?

The food is a lot cheaper, I can go there and get more
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REDIRECT EXAMINATION

BY MS, WATSCOHN:

Q Mrs; TeFors, Mr. Schlimgen asked you about your answers to
interrogatories. My question to you is: Why did you say
in your answers that you were in good physical health?

A Because I feel that T am in good physical health. T have a

fow issues with me. But to me, not being — I can still

work. And I can still take care of the kids.

You're not disabled?

T am not disabled.

But. you have some health issues?

I do.

0 F 0 PO

And then going to the 2019 Chevy Traverse, was that

purchased during the marriage?

It was.

Q Was that something you and your husband were both involved

in?

A Yes. It was a replacement vehicle for the 2018 Chevy
Traverse that we had gotteﬁ in a car accident on ocur way to
Disney World. My husband was driving and hit a deer and we
totaled it, so it was a replacement for the '18.

Q And are you able to sell the 2019 Chevy Traverse without
having a deficiency judgment?

A Ne,

If you sold it, would you get any money?
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8/20/21, 4116 FM 8DLRC - Codifled Law 15-264-2 - Suspsnslon of rules,

13-20A-2, Suspension of rules,

In the interest of expediting decision in cases of pressing concetn to the public or to litigants, or for other
good cause shown, the Supremme Court, except as otherwise provided in § 15-26A-92, may suspend the
requirement or provision of these rules on application of a party or on its own motion and may order proceedings
in accordance with its direction.

Source: Supreme Court Rule 79-1, Rule 2.

15-26A-2,1, Repealed by SL 2014, ch 253 (Supreme Coutt Rule 13-11), off. Jan. 1, 2014,

hitps:/fsdleglsiature. goviapl/Statutes/2044183.htmi?all=true 1M

APP, 047



9120/21, 2:55 PM 8DLRG - Codliled Law 16-28A-3 - Judgments and ordera of clroult courts from which appeal may be taken,

15-26A-3, Judgments and orders of circuit courts from which appeal may be taken,
Appeals to the Supreme Court from the cireuit court may be taken as provided in this title from:

(1) Ajudgment;

(2)  An order affecting a substantial right, made in any action, when such order in effect determines the
action and prevents a judgment from which an appeal might be taken;

(3) An order granting a new trial;

(4)  Any final order affecting a substantial right, made in special proceedings, or upon a summary
application in an action after judgment;

(5)  An order which grants, refuses, continues, dissolves, or modifies any of the remedies of arrest and bail,
claim and delivery, injunction, attachment, garnishment, receivership, or deposit in court;

(6) Any other intermediate order made before trial, any appeal under this subdivision, however, being not a
matter of right but of sound judicial discretion, and to be allowed by the Supreme Court in the manner
provided by rules of such court only when the court considers that the ends of justice will be served
by determination of the questions involved without awailing the final detcrmination of the action or
proceeding; or

(7) An order entered on a motion pursuant to § 15-6-11,

Source: SDC 1939 & Supp 1960, § 33.0701; SDCL, § 15-26-1; SL 1971, ch 151, § 2; SL 1986, ch 160, § 2.

hitns fadlegislature, goviaplfStatutes2044 186, hitmi Pall=frue 11
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920121, 3567 PM SDLRG - Codiflad Law 26-4-39 - Beparate maintanancs granted on dantal of divorcs,
25-4-39, Separate maintenance granted on denial of divorce,
Though judgment of divorce is denied, the court may in an action for divorce provide for maintenance of
a spouse and the children of the parties, or any of them, by the other spouse,

Source: SDC 1939, § 14.0727; SL 1979, ch 165, § 2.

hiips:/fadlegislature, goviapiSiatutes/2049838.himl 7all=true i
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9/20/21, 3:58 PM SDLRC - Cadlfied Law 26-4-40 - Actlon for separaie melntenance without divorce--Allmony and supparl,

25-4-40, Action for separato maintenance without divorce—Alimony and support.

An action for separate maintenance may be maintained without request for divorce, upon any grounds
which would be grounds for divorce, and in such cases the cowrt shall have power to award tenporary alimony,

suit money, and permenent support for a spouse and the children of the parties, or any of them, by the other
spouse,

Source: SDC 1939, § 14.0727; SL 1979, ch 165, § 3.

hitps:ifadiaglslaturs.goviapl/Statutes/2049839 . htmi?ali=true 14
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9/20/21, 3:58 PM BDLRC « Codlified Law 25-4-44. - Dlvislon of praperty betwean parlies.

25-4-44, Division of property between parties,

When & divorce is granted, the courts may make an equitable division of the property belonging to either
or both, whether the title to such property is in the name of the husband or the wife. In making such division of
the property, the court shall have regard for equity and the circumstances of the parties,

Source; SDC 1939, § 14.0726; SL. 1988, ch 203,

ips:fsdiegislature. goviapl/Statutes/2045843 htmi7all=trve 1A
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REFERENCES:

Plaintiff/Appellant Joseph Daniel LeFors shall be referred to herein as “Joseph.”
Defendant/Appellee Krista Mae LeFors shall be referred to herein as “Krista.” Reference
to the Clerk’s “Alphabetical Index” shall be by the abbreviation “CI” followed by the
assigned number. Reference to Day 1 of the Trial Transcript shall be by the abbreviation
“TR1” followed by the pertinent page number(s). Reference to Day 2 of the Trial
Transcript shall be by the abbreviation “TR2" followed by the pertinent page number(s).
Reference to the Motion Hearing held May 25, 2021 shall be by “MH” followed by the
pertinent page number(s). Reference to an Exhibit shall be by the abbreviation “EX”
followed by the assigned number or letter. Reference to a Session Law shall be by the
abbreviation “SL” followed by the year. Reference to the parties” minor son will be
referred to by the initials “KL.”

JURISDICTIONAL STATEMENT:

Krista adopts the Jurisdictional Statement contained in Joseph’s Brief.

LEGAL ISSUES:

1. WHETHER THE TRIAL COURT ABUSED ITS DISCRETION IN
GRANTING A DECREE OF SEPARATE MAINTENANCE INSTEAD
OF A DIVORCE.

Trial Court: Granted Krista a Decree of Separate Maintenance.

Most relevant statutory provisions:
A. SDCL § 25-4-39; and

B. SDCL § 25-4-40.



WHETHER SOUTH DAKOTA LAW ALLOWS FOR THE FINAL
DIVISION OF PROPERTY IN A DECREE OF SEPARATE
MAINTENANCE.

Trial Court: Held in the Affirmative.

Most relevant statutory provisions:
A. SDCL § 25-4-79;

B. SDCL § 25-4-80; and

C.  SDCL §43-4-22 (17).
Most relevant cases:

A. Ahrendt v. Chamberlain, 910 N.W.2d 913 (SD 2018);

B. Giesen v. Giesen, 911 N.W.2d 750 (SD 2018); and

C. Pieper v. Pieper, 841 N.W.2d 781 (SD 2013).

WHETHER THE TRIAL COURT ABUSED ITS DISCRETION IN
AWARDING KRISTA PERMANENT ALIMONY.

Trial Court: Granted Krista Permanent Alimony of $750 per month,

Terminable Upon Her Earlier Death or Remarriage.

Most relevant statutory provisions:
A. SDCL § 25-4-39:

B. SDCL § 25-4-40; and

C. SDCL § 25-4-41.

Most relevant cases:

A. Baltzer v. Baltzer, 422 N.W.2d 584 (SD 1988);

B.  Foxv.Fox, 467 N.W.2d 762, 767 (SD 1991); and

C. Wilson v. Wilson, 434 N.W.2d 742 (SD 1989).
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STATEMENT OF THE CASE:

Joseph initiated the divorce action with a Summons and Complaint filed on
January 24, 2019. (C17, 12). Krista filed an Answer to the Complaint on February 13,
2019 and a Counterclaim for Divorce on March 29, 2019. (CI 27, 41). Krista moved to
amend her Counterclaim to allege separate maintenance instead of a divorce, which the
trial court granted on January 16, 2020. (CI 174, 195). Krista served and filed
Defendant’s Amended Counterclaim for Separate Maintenance. (CI 180, 191). A two-
day divorce trial was held on June 17 and 18, 2020. (TR1; TR2). Judge Krull entered
Findings of Fact and Conclusions of Law on April 6, 2021 and a Decree of Separate
Maintenance on April 8, 2021 awarding Krista permanent alimony and dividing the
marital estate. (CI 813, 832). Joseph filed a Verified Motion to Clarify Court’s Findings
and Motion for Reconsideration on May 11, 2021, which was heard on May 25, 2021.
(C1 899, MH). Joseph filed a Notice of Appeal on May 27, 2021. (C1966). Although
litigated, custody and child support are not part of this appeal. (Cl1 970). On August 17,
2021, Judge Krull entered an Order denying Joseph’s Verified Motion to Clarify Court’s
Findings and Motion for Reconsideration based upon lack of jurisdiction due to the
pending appeal, which stripped the trial court of jurisdiction to determine issues material
to the case. (Cl 1662).

STATEMENT OF THE FACTS:

Joseph’s Statement of the Facts are generally accurate and accepted by Krista,
with the following exceptions: Krista’s Amended Counterclaim for Separate
Maintenance was filed December 2, 2019 and January 15, 2020. (CI 180,191). Krista
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was awarded only 50% of Joseph’s Thrift Savings Plan. (CI813; EX R). Additional
facts, where applicable, may be found in the “Argument and Authorities” section of
Appellee’s Brief.

ARGUMENT AND AUTHORITIES:

1. STANDARD OF REVIEW.

The “abuse of discretion” standard is the most deferential of appellate review
standards, but it does not mean that the trial court’s decision will remain undisturbed.

Stavig v. Stavig, 774 N.W.2d 454 (SD 2009). Itis not for the Appellate Court, but rather

for the trial court, to gauge the credibility of the witnesses and to weigh the significance
of their testimony. Kost v. Kost, 515 N.W.2d 209 (SD 1994). The Appellate Court gives
due regard to the trial court as a fundamental recognition that the trial judge has a better
opportunity to judge the credibility of witnesses and the weight afforded their testimony.

Severson v. Hutchinson, 838 N.W.2d 72 (SD 2013). An abuse of discretion refers to

discretion exercised to an end or purpose not justified by, and clearly against, reason and

evidence. Schieffer v. Schieffer, 826 N.W.2d 627 (SD 2013); Godfrey v. Godfrey, 705

N.W.2d 77 (SD 2005); Novak v. Novak, 553N.W.2d 226 (SD 1996). Discretion imports

wide latitude, but it also imposes solemn responsibility. Michelson v. United States, 335

U.S. 4609, 480; 69 S.Ct. 213, 221; 93 L.Ed. 168 (1948).
The abuse of discretion standard on appellate review requires a determination that

the discretion was not guided by erroneous legal conclusions. Pieper v. Pieper, 841

N.W.2d 781 (SD 2013). When applying the abuse of discretion standard, the Appellate
Court does not inquire whether it would have made the same decision as the trial judge,
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rather it decides only whether the trial court could have reasonably reached the conclusion

it did in view of the applicable law and the circumstances of the case. Maxner v. Maxner,

730 N.W.2d 619 (SD 2007); Zepeda v. Zepeda, 632 N.W.2d 48 (SD 2001). The

Appellate Court upholds trial court’s findings of fact unless they are clearly erroneous.

Osboda v. Kelley-Osboda, 913 N.W.2d 496 (SD 2018); Anderson v. Anderson, 472

N.W.2d 519 (SD 1991).
The Appellate Court reviews a trial judge’s decision for error in incorrectly
choosing, interpreting or applying the law; for clear mistakes in fact findings; and for

undue emphasis on matters not materially related to the subject matter. Berens v. Berens,

689 N.W.2d 207 (SD 2004). The Appellate Court only overturns the trial court’s findings
of fact on appeal when a complete review of the evidence leaves the Appellate Court with

a definite and firm conviction that a mistake has been made. Miller v. Jacobsen, 714

N.W.2d 69 (SD 2006).
The Appellate Court reviews questions of law, including statutory construction,
under the de novo standard as they are primarily matters of statutory interpretation.

Green v. Green, 922 N.W.2d 283 (SD 2019); Langdeau v. Langdeau, 751 N.W.2d 722

(SD 2008); Terca v. Terca, 757 N.W.2d 319 (SD 2008). The trial court’s legal
conclusions are also reviewed de novo, giving no deference to the trial court’s

conclusions of law. Huston v. Martin, 919 N.W.2d 356 (SD 2018); Parsley v. Parsley,

734 N.W.2d 813 (SD 2007).

2. THE TRIAL COURT DID NOT ABUSE ITS DISCRETION IN
GRANTING A DECREE OF SEPARATE MAINTENANCE.

In this action, Joseph filed a Complaint for divorce, while Krista filed a
5



Counterclaim seeking separate maintenance. (CI 7, 180). SDCL § 25-4-39 provides that:
“Though judgment of divorce is denied, the court may in an action for divorce provide for
maintenance of a spouse and the children of the parties, or any of them, by the other
spouse.” SDCL § 25-4-40 provides: “An action for separate maintenance may be
maintained without regard for divorce, upon any grounds which would be grounds for
divorce, and in such cases the court shall have power to award temporary alimony, suit
money, and permanent support for a spouse and the children of the parties, or any of
them, by the other spouse.”

As to Krista’s request for separate maintenance, she testified that by continuing
the marriage through June of 2022, she would be meeting the 20 year military
requirement, allowing her to get Tricare benefits for the rest of her life. (TR2, p. 80).
The cost for Krista’s Tricare is a little over $300 per year, a substantial benefit. (TR2, p.
80). Krista would also be able to cover the children under her Tricare plan, if Joseph
chose not to do so. (TR2, p. 80). Krista would also be able to cover the children past their
majority, if Joseph elected not to, consistent with the Affordable Care Act. The cost to
cover the children under Tricare is a little over $600 per year. (T2, p. 80). The parties’
son, KL, has autism, ADHD, and a tick disorder, making continued healthcare coverage
essential. (T2, p. 81). Krista could also utilize the facilities on the military base,
including the medical clinic, counseling center, Base Exchange for discounted goods, and
Base Commissary for discounted groceries for the rest of her life. (TR2, p. 80). Krista
would also be able to qualify for a military ID card which would allow her to have access

to the base to take the children to medical appointments and to complete travel vouchers



for the children’s health care referrals off base. (TR2, p. 80).
In justifying its granting of separate maintenance, the trial court stated:

“Krista seeks this option as it would allow her to have lifetime Tricare
health care coverage for a minimal fee as well as access to the Base
Exchange and Commissary resulting in decreased costs for groceries,
clothing and other necessities plus retain her DOD military ID card
allowing her access to the base to obtain health care services for the
children. On June 12, 2022, the parties will have been married for 20
years during Joseph’s military service. This Court finds good cause to
grant Krista a Decree of Separate Maintenance for a period of two years
in order to provide her with affordable medical benefits, access to the
base for the children’s health care and reduced cost of groceries,
clothing and other necessities which Joseph is otherwise unable to pay
or would result in substantial financial strain. Granting a separate
maintenance will also allow Krista the benefit of the Servicemember’s
Civil Relief Act resulting in lower interest on her credit cards making it
easier for her to manage the debt. This result is in the best interests of
the parties and of their children due to their precarious financial
situation so that each has an improved ability to meet essential needs
for themselves and their two minor children. Granting Separate
Maintenance would also allow Krista to continue to pay the cost of
family counseling through Tricare.” (CI 813).

Thereafter, the trial court entered a Decree of Separate Maintenance to Krista on
the grounds of extreme cruelty. (Cl832). South Dakota law authorizes the trial court the
option of granting separate maintenance in lieu of a divorce. SDCL § 25-4-40. The trial
court’s basis for doing so is solidly based in the evidence consistent with its Finding of
Fact 3.

Joseph claims that the Decree of Separate Maintenance infringes upon his right to
marry; however, he is married with two minor children. Joseph further claims that he has
a constitutional right to a divorce based upon the Equal Protection Clause. Such claim is

misplaced as McGinley v. McGinley, 19 P.3d 954 (Or. Ct. App. 2001) upheld the trial

court concluding that neither the state nor federal constitutional guarantee of equal
7



treatment were violated and the trial court’s decision did not substantially interfere with

the fundamental right to marry. Joseph relied upon Boddie v. Connecticut, 401 U.S. 371

(1971), which held that due process required the state to waive filing fees for indigent
persons in divorce actions, not at all synonymous with the present factual situation.
Unlike the right to marry, there is no absolute right to divorce as it is governed by state
law. South Dakota, like other states, requires an order of the court to obtain a divorce.

Joseph claims that he is compelled to continue with his military service for the
next two years (now eight months) or be held in contempt. While it is true that if Joseph
decides to quit in the next eight months before his 20 years of military service are
attained, Krista could request that he be held in contempt. Nevertheless, a finding of
contempt is not automatic but requires judicial review. The trial court would have to find
that Joseph’s employment termination was not justified but rather was willful and
contumacious. Streier v. Pike, 886 N.W.2d 573 (SD 2016). The trial court simply held
that Joseph can’t quit his job between now and obtainment of his 20 years of service in
June of 2022 in order to prevent Krista from receiving the benefits accruing to her as a
military spouse. Itis, similarly, in Joseph’s best interests to complete his 20 years of
military service as he retains the same benefits as Krista.

Family law is a court of equity requiring the trial court to balance the equities and
decide what is fair under the facts and circumstances of the case. Family law is fact-
based and likely no two marital situations are identical. Clearly, the benefits to Krista of
lifetime medical and base privileges outweigh Joseph’s claimed sacrifice of being unable

to engage in an intimate relationship or remarry in the two years following the Decree.



When looking at the big picture, the trial court reached a compromise granting each party
the relief they sought, to-wit: Krista a legal separation for two years and Joseph a divorce
thereafter.

Joseph suggests that instead of separate maintenance, the trial court should have
paid Krista the value she would have lost in the divorce. However, the parties were mired
in debt that they could not pay. Adding additional debt was not an option. Joseph is
claiming in this appeal that he can’t afford the alimony in one argument, which is then
incongruent with his later argument that the trial court should have awarded Krista more
money to offset what she would have lost had a divorce been granted. Contrary to
Joseph’s claim, there is no constitutional right to divorce. The trial court’s decision in
granting Krista separate maintenance for a period of two years was both rational, limited
in time, and consistent with South Dakota law. Joseph has failed to establish any
violation of the Equal Protection Clause of the U.S. Constitution. Krista asserts that the
trial court’s decision in granting her a Decree of Separate Maintenance was reasonable
and justified in light of South Dakota law and the circumstances of this case.

3. SOUTH DAKOTA LAW LENDS CREDENCE TO A FINAL

PROPERTY DIVISION PURSUANT TO A DECREE OF
SEPARATE MAINTENANCE.

The parties prepared a Joint Property Exhibit listing their assets and liabilities as
well as each party’s proposal for an equitable division of the assets and an equitable
allocation of the liabilities. (EX R). The trial court divided the parties’ property and debt
in the Decree of Separate Maintenance. (CI 832). Finding of Fact 12 states:

“Equitable Division of Property and Debts: The parties own no land.
Their personal property with values and debts with balances are

9




contained on the Joint Property Exhibit, together with each party’s
position on the equitable distribution of property and equitable
allocation of debts. Excluding Joseph’s military retirement, the parties
have more debts than assets. Each party shall retain the firearms,
accessories and ammunition in his/her custody. Joseph initially
voluntarily paid Krista’s vehicle payment and insurance and when he
stopped paying, he was court-ordered to do so. Joseph shall continue
to pay Krista’s vehicle until the loan is paid in full and pay the vehicle
insurance so that she and the children have reliable transportation.
The vehicle was purchased by the parties during their marriage. The
vehicle cannot be sold without a deficiency judgment. Krista has
neither the credit nor funds to buy another vehicle. The initial vehicle
payment of $694 per month was increased due to Joseph’s failure to
make the payment in September, October and November 2019 and his
dropping of the vehicle insurance.

The Court’s division of property and debts is attached hereto and
incorporated herein by this reference. Each of the parties is living in
rented housing. The parties have minimal personal property with
substantial debt. The Court specifically finds that Krista has been
adversely impacted by COVID-19 as a substitute teacher while Joseph
has been able to continue his employment during the pandemic. Due
to the substantial disparity in income, the Court has given Krista more
value in property and Joseph more debt in order to make an equitable
division of the assets and liabilities considering the parties’ financial
circumstances.”

The parties had substantially more debt than assets. The trial court awarded Krista

$10,567 in value and Joseph -$38,606 in value based on the parties’ respective

circumstances and the large disparity in incomes. (EX R). Joseph had gross monthly

income of $6,664.31 while Krista had gross monthly income of $1,081.58 in January of

2020. (EX X, Y).

South Dakota law appears inconsistent on the issue of division of property in a

separate maintenance action. SDCL 88 25-4-39 and SDCL 25-4-40 (SL 1979) do not
reference division of property or allocation of debt but rather maintenance or permanent

support for the spouse and children of the parties in separate maintenance actions.
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However, SDCL 88 25-4-79 and 25-4-80 provide for the trial court’s jurisdiction over
motions for omitted assets in a legal separation. (SL 2013). SDCL § 43-4-22 (17)
provides an exemption from the real estate transfer fee on real property transferred in a
separate maintenance action. (SL 1994). While the earlier statutes limit separate
maintenance actions to the determination of spousal and child support, the latter statutes
presume a division of property in a separate maintenance action.

Absent special circumstances, assets and liabilities are valued at the time of trial

rather than at the time of separation. Ahrendt v. Chamberlain, 910 N.W.2d 913 (SD

2018); Johnson v. Johnson, 734 N.W.2d 801 (SD 2007). However, a different date may

be used if special circumstances are present. Pieper v. Pieper, 841 N.W.2d 781 (SD

2013); Duran v. Duran, 657 N.W.2d 692 (SD 2003); Geraets v. Geraets, 554 N.W.2d 198

(SD 1996). Krista asserts that separate maintenance is a special circumstance warranting
an earlier valuation and division of the assets and liabilities. Especially where, as here,
the parties had more debt than assets. To require a trial in two years to determine a
division of the property and debts would not be realistic. Moreover, additional litigation
is not affordable given the parties’ precarious financial condition. Dividing assets
purchased and liabilities incurred during the two year period between the legal separation
and the divorce would not be fair to either party. Putting a freeze on the property for a
period of two years is similarly not realistic. A decision has to be made regarding
liabilities as debts need to be paid. The trial court’s decision to divide property and
allocate debts in the separate maintenance action was not clearly erroneous but rather

made sense so each party could enjoy what little property they had and each party could
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ensure that debts of the marriage were paid.

The Appellate Court does not interfere with the trial court’s valuation unless it is

clearly erroneous. Giesen v. Giesen, 911 N.W.2d 750 (SD 2018). Delaying the division

of property and allocation of debts for a period of two years until the divorce was granted
would place the property and debts in limbo and not be in the best interests of either
party. The trial court’s decision to divide the property and debts at the time of the Decree
of Separate Maintenance rather than two years later in the divorce action is not clearly
erroneous.
4. THE TRIAL COURT DID NOT ABUSE ITS DISCRETION IN
AWARDING KRISTA ALIMONY OF $750 PER MONTH PLUS

REQUIRING JOSEPH TO PAY FOR HER VEHICLE AND
AUTOMOBILE INSURANCE.

South Dakota Law allows the trial court to grant alimony or spousal support in a
separate maintenance action. SDCL § 25-4-39 and SDCL 25-4-40. “Permanent alimony
is among several types of alimony recognized in South Dakota. . . Although the specifics
of permanent alimony are determined by the facts of each case, common to it are
payments until death of the recipient or other significant event such as remarriage, which

terminates the need for continuing support.” Sanford v. Sanford, 694 N.W.2d 283, 290

(SD 2005). “Permanent alimony is distinguishable from other forms of alimony in that it
is intended as an allowance for support and maintenance for such things as food, clothing,
habitation, and other necessities.” Fox v. Fox, 467 N.W.2d 762, 767 (SD 1991).

The factors considered by a trial court in making a general award of alimony are
the length of the marriage, earning capacity of the parties, financial condition after the

property division, age, health and physical condition of the parties, the parties’ station in
12



life or social standing and fault. Wilson v. Wilson, 434 N.W.2d 742 (SD 1989); Henrichs

v. Henrichs, 426 N.W.2d 569 (SD 1988).

Krista requested permanent alimony of $1,539 per month. (EX Q). Relating to the

factors, Krista’s alimony request states:

1.

2.

Length of Marriage: 18 years.

Earning Capacity of the Parties: Joseph $6,664.31 (current Leave and
Earnings Statement); Krista $829 (average of 2018 and 2019 earnings).

Financial Condition After the Property Division: The marital estate was in
the red. Neither party will receive any property of any value.

Age: Both parties are 36 years old.

Health and Physical Condition: As to physical health, Krista suffers
chronic pain in both lower arms and knees as well as stress and tension
headaches. As to mental health, Krista is hyper vigilant from the trauma
of the physical abuse and experiences anxiety, emotional upheavals and
low self-esteem due to the conflict arising out of the separation and
divorce. It is believed that Joseph is in good physical and mental health.
Krista asserts that he abuses alcohol and has anger management issues.

Parties’ Station in Life or Social Standing: Lower middle class.

Fault: During the marriage, Joseph inflicted grievous bodily injury and
grievous mental suffering upon Krista as well as alcohol abuse constituting
extreme cruelty as fault for the divorce.

Krista was primarily a mother and homemaker during their 18 year marriage. The

trial court in Finding of Fact 10 stated:

The duties of mother and homemaker constitute a valuable contribution to
marital property. Muenster v. Muenster, 764 N.W.2d 712 (SD 2009). The
Court finds that during the 18-year marriage, Krista was primarily a wife,
homemaker and mother. During the early years of the marriage, she was
employed by the IRS. In more recent years, she has taught school as a
substitute teacher on average of three times per week. Further, that Krista
married at age 18 and sacrificed her education and employment to support
Joseph’s military career. Additionally, KL’s special needs require Krista

13




to be available to foster his education and living skills. (CI 813).
Joseph does not appear to contest fault. In Finding of Fact 4, the trial court stated:

“The Court finds that the testimony regarding Joseph’s abuse of alcohol
during the marriage to be credible and a cause of the marital conflict. The
Court further finds the sworn testimony of Krista regarding several
instances of domestic abuse by Joseph resulting in bruising, red marks and
damage to the residence, which was supported by photographs, to be
credible, despite the fact that Krista never filed a report with any law
enforcement agency. Joseph’s abuse of alcohol and domestic violence
were witnessed by the children and constitutes wrongful parental
misconduct. Joseph acknowledged his failings as a spouse in notes and
cards apologizing to Krista for his wrongful behavior. The Court finds
that Joseph has inflicted emotional and physical abuse on Krista during the
marriage constituting extreme cruelty as defined in SDCL § 25-4-4.”

As to the award of alimony, the trial court in Finding of Fact 11 found:

Joseph is an active duty member of the armed forces of the United States
with a rank of E7 Master Sergeant earning a monthly gross income of
$6,664.31, including Base Pay, BAS and BAH. Krista works as a
substitute teacher at Douglas School District earning between $10 and $12
per hour, with an average of 21 to 28 hours per week averaging gross
income of $829 per month during the school year. The Court finds that
Joseph has the ability to pay spousal support as he has been paying
Krista’s housing and utilities of $1,539 through BAH since their
separation. The Court finds Krista’s budget to be reasonable. Krista has a
need for alimony as reflected in her substantial budget shortage. The
Court finds that Krista has made sacrifices during the marriage to further
Joseph’s career, including accompanying him to military functions,
socializing with military families, encouraging his further education,
taking care of the home and caring for the children. Krista also worked
part-time to supplement the family income.

The Court finds that Krista’s returning to college to obtain a degree in
teaching would allow her to improve her income and provide financially
for herself and the children. Krista will lose her health insurance if a
divorce is granted which will render her unable to afford health care
estimated at $600 per month. Krista has health issues with her knees and
arm which require medical care. Due to the substantial debts and her
inability to pay, Krista’s credit rating is poor making it difficult for her to
obtain housing for her and the children. Krista’s decision to continue
working at the school is understandable due to KL’s autism and the prior
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issue at the school where he was committed to Regional West. Finding
other employment during the pandemic is difficult. During the summer,
the children require supervision. If Krista worked, the children would
need child care.

This Court finds that permanent alimony is warranted in the sum of $750
per month to provide Krista with the necessities of housing, utilities,
health insurance and food. The alimony will terminate upon the death of
either party or Krista’s remarriage.”

It is interesting to note that under South Dakota law, the trial court in determining
alimony or spousal support, is required to factor in the financial condition after the
property division, which also seems incongruent with Joseph’s position that the trial court
can’t divide property and debts in a separate maintenance action as such an analysis is
required by our case law.

Krista’s budget showed average income of $829 (not including child support)
against future anticipated monthly living expenses of $4,641. (EX O). Clearly, Krista
has a need for alimony. At a monthly income of $6,664.31, Joseph has the ability to pay
alimony. (EX X). The $750 per month alimony awarded by the trial court is 11% of
Joseph’s gross income. Adding in the vehicle payment and insurance of roughly $1,000
per month results in 26% of Joseph’s gross income going to help Krista financially.
Joseph suggests that Krista sell the vehicle, however, she is upside down on the vehicle
and has no credit. Selling it would leave her and the children without any reliable
transportation.

Joseph claims that the trial court failed to consider the alimony award in light of

the property division while at the same time arguing the court should not have divided the

property. Joseph further claims that the alimony should have been rehabilitative rather
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than permanent based on possible future events. If circumstances change in the future,
Joseph can request modification of the alimony. SDCL § 25-4-41.

As a result of the separation, neither party is in good financial shape but each are
able to survive. Clearly Krista has a need for support and Joseph has the ability to
provide for his wife of 18 years. The Appellate Court will not disturb an award of
alimony unless it clearly appears that the trial court abused its discretion. Baltzer v.
Baltzer, 422 N.W.2d 584 (SD 1988). Krista asserts that the trial court appropriately
awarded permanent alimony to her in this separate maintenance action based on the facts
and circumstances of the case.

On May 11, 2020, Joseph filed a Verified Motion to Clarify Courts Findings dated
April 6, 2021 and Motion for Reconsideration of the alimony award. (CI 899). A hearing
was held on May 25, 2021. (MH p. 1-55). The trial court took the motion under
advisement. (MH, p. 54). Two days later, Joseph filed his Notice of Appeal, which
encompassed the trial court’s initial decision on alimony. (CI 966). The trial court
denied Joseph’s Motion to Reconsider the Court’s alimony award. (CI 1662). In denying
the Motion, the trial court held that Joseph’s filing of the Notice of Appeal before the trial
court’s decision on his Motion to Reconsider the alimony award stripped the circuit
court’s jurisdiction over the subject mater of the judgment or order. In limiting the right
of appeal to final decrees, it was obviously the object of the law to save the unnecessary

expense and delay of repeated appeals in the same suit and to have the whole case and

every matter in controversy in it decided in a single appeal. O’Neill v. O’Neill, 876

N.W.2d 486, 499 (SD 2016). The trial court’s decision not to reconsider its alimony
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ruling after the appeal was filed is consistent with South Dakota statutes and Supreme

Court precedent.

CONCLUSION:

Krista respectfully requests that this Court affirm the trial court’s decision on all

issues.

WAIVER OF ORAL ARGUMENT:

Krista waives oral argument in this Appeal.
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PRELIMINARY STATEMENT

For the convenience of the Court, Appellant-Plaintiff, Joseph LeFors, will be
referred to a “Joseph;” Appellee-Defendant, Krista LeFors, will be referred to as
“Krista;” documents from the record of the Fourth Circuit Clerk of Court are cited as “R.
;7 the Appendix is cited as “App. ;" the Transcript of the Divorce Trial held June
17-18, 2020 is referred to as “DT ___;” the Transcript of the Motions Hearing held on
May 25, 2021 is referred to as “MT __;” the Findings of Fact and Conclusions of Law
entered on April 6, 2021 by the Honorable Kevin Krull, Circuit Court Judge, is referred
to as “Findings;” and the Decree of Separate Maintenance entered on April 6, 2021 by the
Honorable Kevin Krull is referred to as “Decree.” All references will be followed by
appropriate page and paragraph designations.

ARGUMENT

I. Compelling Joseph to Remain Married Outweighs Any Financial Benefits
Received By Krista.

Joseph, based upon the Circuit Court Order, is compelled to continue service in
the military until he reaches 20 years of active service. The benefits (other than health
insurance), which Krista outlines, are discounted groceries and access to the base, which
Joseph has shown in the record that Krista would have access to for the children’s
services, and such privileges are not outweighed by the sacrifices and infringements upon
Joseph’s ability to re-marry and seek alternative employment. Krista did not address in
her brief or provide any authority that would support an issuance of a Separate

Maintenance Decree on pure financial reasons. Additionally, denying Joseph a divorce



and issuing a Separate Maintenance Decree, in turn, infringes on Joseph’s and a spouse’s
ability to distribute his assets upon death based upon the State’s elective share formula.t

Joseph acknowledged in the record that he would continue to keep the children on
his Tricare health insurance benefits until the children aged out. Nothing in the record
suggests that he intended to take the children off, or otherwise would require Krista to put
them on her Tricare coverage (in the event she would receive the lifetime Tricare
benefits). Krista points out that the parties’ son, Kl, has autism, ADHD, and tick disorder,
making health coverage essential. Again, nothing in the record would support a
presumption that Joseph was not going to cover the children under his Tricare, which
would require Krista to receive her own lifetime Tricare benefits.

Further, even without lifetime Tricare benefits, Krista would qualify to go on the
military base for the children’s appointments and complete travel vouchers with the
children’s military 1.D.’s, which they will continue to have. So, Krista’s assertion that she
would need her own military 1.D. to receive these services is incorrect.

Krista failed to address or provide any authority that would support a separate
maintenance decree based upon pure financial reasons.

Krista acknowledged in her brief that the separate maintenance statute does not
reference division of property or allocation of debt, but rather maintenance or permanent

support for the spouse and children. SDCL 25-4-39 and SDCL 25-4-40.

L [T]he court upon application of the surviving spouse shall award to the surviving spouse such elective
share in the remaining augmented estate as is equitable taking into account all of the circumstances of all
interested parties and the length and other circumstances of the marriage of the decedent and such surviving
spouse[.] SDCL 30-5A-5 (repealed 1995). See also In re Estate of Pejsa, 459 N.W.2d 243, 245 (S.D.
1990). Now, a surviving spouse has a right to an elective share of a deceased spouse's estate. SDCL 29A-2-
202. Under SDCL 29A-2-202, the surviving spouse's elective share is determined by formula. In re Estate
of Shipman, 832 N.W.2d 335, 340-41 (S.D. 2013).



1. The Circuit Court Further Erred In Issuing The Separate Maintenance Decree
By Granting Krista the Possible Increase In Joseph’s Military Retirement Benefits
During The Term Of The Separation.

Judge Krull issued Findings that provided Krista with 50% of the marital portion
of Joseph’s military retirement benefits at the time of the granting of the Decree of
Divorce, on or about June 30, 2022. (Findings, 1 13). The Findings, in effect, give Krista
the benefit for any future promotions and increase in pay for the length of the entire
separation, even though she was in no way directly enhancing or otherwise supporting
Joseph’s military career during that time.

The Circuit Court should have, similar to providing Krista 50% of the TSP at the
time of the Separate Maintenance Decree, provided her with the respective military
retirement benefits at the time of the Separate Maintenance Decree, instead of the
Divorce in June 2022. The language in the Court’s Decree should have directed the
Military Qualified Domestic Order to incorporate that Krista’s 50% marital share of
Joseph’s retired pay be based upon the military members base pay at the time of the
Separate Maintenance Decree to avoid Krista receiving the increase in pay or any
promotions that Joseph would receive between the time of the Separate Maintenance
Decree and the Divorce. The parties officially separated in January 2019 when Joseph
filed the Complaint for Divorce. R. 7. The divorce trial was held on June 17 and 18,
2020. The Circuit Court issued its Findings on April 8, 20212, R. 813, p. 2. A total of two
(2) years and three (3) months had passed between the time the parties separated in

January 2019 and the issuance of the Separate Maintenance Decree on April 8, 2021.

The effect of the Court’s Findings regarding Krista’s portion of Joseph’s military

2 Krista primarily reiterates the Circuit Court’s Findings for authority in her brief. However, the Findings
that were proposed by Krista were largely adopted and accepted by the Circuit Court.

3



retirement has her retaining any and all increase in pay or promotions that Joseph would
receive during a time where she would not have been supporting or enhancing his career
as a military spouse. Krista, in her brief, acknowledged that a separate maintenance suit is
a special circumstance warranting an earlier valuation. (Appellee’s Brief, p. 11). It is still
Joseph’s position that the Circuit Court erred in granting the Separate Maintenance
Decree, and further dividing the marital estate instead of issuing a divorce decree. Joseph
requests that this Court direct the Circuit Court to issue a divorce decree as of April 8,
2021, and specify that Krista’s military retirement benefits be calculated based upon
Joseph’s retired base pay at the time of the Decree. However, in the event this Court
does not find the issuance of the Separate Maintenance Decree to be error, Joseph would
request that this Court find that Krista shall not be entitled to any increase in retired pay
during the term of the separation and the retired pay be calculated as of the date of the
Separate Maintenance Decree.

I1I. Krista’s Brief and Argument Concerning Income for Alimony Purposes is
Flawed.

Krista states that Joseph’s monthly income for alimony purposes was $6,664.31,
with an analysis of certain percentages of his gross income. However, Krista’s argument
is flawed due to her using gross income information as opposed to net or disposable
incomes after reasonable expenses, which is what is used in determining an obligor’s
ability to pay for alimony. At trial, Joseph’s budget was submitted with his reasonable
expenses of $6,216. (Plaintiff’s Trial Exhibit 14). R. 438. Although the budget did not
reflect any income information, Krista provided Joseph’s Leave and Earnings Statement
as an exhibit at trial, which reflects gross wages of $6,664.31. (Defendant’s Trial Exhibit

X). R.675. In her analysis, Krista fails to account for the deductions that would be taken



from Joseph’s monthly pay and, therefore, such calculation does not consider his net
monthly pay, which was approximately $5,816.00. R. 899, pp. 10-11.

Ordinarily, net income is the proper basis for alimony orders. It is well settled that
a court must base its child support and alimony orders on the available net income of the
parties, not gross income. LaBorne v. LaBorne, 189 Conn. App. 353, 354, 207 A.3d 58,
59 (2019). Schabauer v. Schabauer, 2003 S.D. 146, 673 N.W.2d 274 (“The court's analysis of
the relative disposable incomes of the parties establishes that the stability of income established
by an alimony award will have marked tax advantages for the parties...); Barton v. Barton, 2012
S.D. 44, 815 N.W.2d 553 (The trial court determined incomes based upon net earning from
various sources of income).

V. Joseph’s Issues On Appeal Are Not Incongruent With His Requested Relief.

Krista suggests in her brief that Joseph’s legal arguments, as it relates to the
division of the marital estate and alimony, are incongruent with the requested relief. First
and foremost, Joseph is requesting that a divorce decree be entered as of April 2021, for
the various reasons outlined in his Appellant’s Brief. This would alleviate the issue as it
relates to the property division issued in the Separate Maintenance Decree, which Joseph
argues was inconsistent with statutory law.

Second, Joseph argues that the permanent alimony award was inconsistent with
his ability to pay, and that such award was not considered in light of the property division
(to which Joseph argues was not proper). This argument is consistent with Joseph’s
request for a Divorce Decree, i.e., if the Circuit Court granted the divorce, the trial Judge
would have the ability to divide the marital estate and, hence, consider the same for

alimony.



The Circuit Court simply should have considered the amount it would have cost
Krista to retain her own health benefits and calculated it in her monthly need and issued
the parties divorced as opposed to Krista’s argument that the Circuit Court should have
simply awarded Krista more alimony to offset the need for her health benefits. Again, this
was a Separate Maintenance Decree issued to promote pure financial benefits to Krista,
which Joseph has shown such benefits do not outweigh the infringements upon his
employment, marriage, and estate rights.

CONCLUSION

For the reasons stated herein, Joseph requests that the Circuit Court’s grant of the
Separate Maintenance Decree be reversed, and this matter be remanded for further
proceedings on the merits.

Respectfully submitted this 3" day of December, 2021.

CLAYBORNE, LOOS & SABERS, LLP

/s/ Hollie L. Smith

HOLLIE L. SMITH

Attorneys for the Appellant/Plaintiff
2834 Jackson Blvd., Suite 201

P.O. Box 9129

Rapid City, SD 57709-9129

(605) 721-1517
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