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JURISDICTIONAL STATEMENT 

 

  Plaintiff has appealed from the Memorandum Decision and Order of 

the Sixth Circuit Court, Judge John Brown, both dated July 18, 2017, which 

granted the motion of Appellees State of South Dakota, South Dakota 

Department of Tourism and State Development, South Dakota Governor’s 

Office of Economic Development and South Dakota Department of 

Tourism1 to dismiss plaintiff’s amended complaint as against them on the 

pleadings, as made final by the Judgment of Dismissal of the Sixth Circuit 

Court, Judge Klinger, dated August 15, 2019.  This Court has jurisdiction 

over this matter pursuant to S.D. Codified Laws § 15-26A-3(1). 

LEGAL ISSUES 

          1.  Where South Dakota was responsible for a program soliciting 

investment in commercial projects located in South Dakota, is the State 

immune from suit by investors for misrepresentations made in soliciting 

their investments from out of state?  

           The Court below held that South Dakota was immune from suit. 

Authorities Most Relevant to the Issue: 

                                                           
1 Defendants State of South Dakota, the South Dakota Department of 

Tourism and State Development, the South Dakota Governor’s Office of 

Economic Development, and the South Dakota Department of Tourism, are 
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           2.      Where the State of South Dakota was responsible for a program 

soliciting investment in commercial projects located in South Dakota, does 

the legislature's express waiver of sovereign immunity for claims relating to 

violations of South Dakota securities statutes preclude South Dakota from 

raising sovereign immunity as a defense to claims based on 

misrepresentations in the offering materials to investors?  

           The Court below held in the negative. 

Authorities Most Relevant to the Issue 

Arcon Constr. Co., Inc. v. South Dakota Cement Plant.,349 N.W.2d 407  

(1984) 

L.R. Foy Const. Co. v. S. Dakota State Cement Plant Comm'n, 399 N.W.2d  

340 (S.D. 1987) 

S.D. Codified Laws §47-31B-102(20) 

S.D. Codified Laws § 47-31B-102(28)(D) and (E) 

                                                                                                                                                                             

collectively referred to herein as “South Dakota.” 
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S.D. Codified Laws § 47-31B-503 

S.D. Codified Laws §47-31B-509 

STATEMENT OF THE CASE AND FACTS 

 

 The immigrant investment program (the “EB5 Program") is a federal 

program which provides preferred immigration status to foreign nationals 

who invest over $500,000 in projects designed to boost employment in 

designated areas of the United States.  See Amended Complaint (“AC”), 

par.12, AA0012.2 

 The State of South Dakota, through various agencies operating as 

commercial enterprises3, oversaw the EB5 Program in South Dakota.  AC 

pars. 15-19, AA0012-0013.  In 2009, South Dakota engaged defendant 

SDRC, Inc., a corporation wholly owned by a former South Dakota 

employee, defendant Bollen, to administer and promote the EB5 program in 

South Dakota.  AC pars. 8-9, AA0011.  Together, the defendants were in the 

                                                           
2 Citations to Appellants’ Appendix are abbreviated “AA,” with a 

corresponding Appendix page number.  Citations to the Brown County 

Circuit Court Clerk’s Index are abbreviated “CI,” with a corresponding 

Clerk’s Index page number.  There was no trial of the underlying action, but 

transcripts of the hearing on defendant-appellees’ motion to dismiss were 

prepared and is included in Appellants’ Appendix and are referenced by 

Appendix and transcript page numbers. 
 
3 Defendants State of South Dakota, the South Dakota Department of 

Tourism and State Development, the South Dakota Governor’s Office of 

Economic Development, and the South Dakota Department of Tourism, are 
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business of soliciting investments in EB5 projects in South Dakota, a 

commercial activity regularly engaged in by private commercial parties. 

                                                                                                                                                                             

collectively referred to herein as “South Dakota.” 

 Plaintiff is a limited liability company whose members, Chinese 

nationals, were induced by the misrepresentations in defendants’ offering 

memoranda (the “Offering Memos”) to make an EB5 investment of over 

$500,000 each (collectively over $18 million), through a limited 

partnership, SDIF Limited Partnership 6 (“LP6”) in a security, to wit an 

interest in a beef processing plant which could not succeed (the “Project”).  

AC, pars.3, 22-26, AA0010, 0013-0016.  

 At the time plaintiff’s members were induced to invest, the beef 

processing plant was undercapitalized and lacked the financial wherewithal 

to be a viable investment.  Not only was none of this disclosed to plaintiff’s 

members, but defendants’ Offering Memos contained numerous affirmative 

misrepresentations.  See e.g. AC, pars. 22-25, AC0013-0016. 

 After plaintiff served its amended complaint in or about December 

2015, South Dakota made a pre-answer motion to dismiss on the pleadings.  

South Dakota did not contest that plaintiff’s members were duped into 

investing in the foredoomed Project, or that South Dakota had participated 
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in deceiving them.  Rather South Dakota argued, inter alia, that plaintiff’s 

claims were barred by sovereign immunity. 

 By memorandum decision (AA002) and Order (AA001), both dated 

July 18, 2017 (collectively the “Dismissal Order”), the Court below granted 

South Dakota’s motion to dismiss on the pleadings on the basis of sovereign 

immunity, despite decisions of this Court, adhering to the rule followed 

almost universally in the United States, holding that sovereign immunity 

does not bar claims based on commercial activities, including the 

solicitation of investments in a business enterprise.  The Court below also 

ignored that the legislature has expressly waived sovereign immunity for 

claims relating to South Dakota’s securities laws.  See Point II, infra. 

 Plaintiff’s petition to allow an immediate appeal of the Dismissal 

Order was denied by this Court’s Order dated September 8, 2017.  CI913.  

Accordingly, after plaintiff’s claims against all defendants other than South 

Dakota was resolved by settlement and a Judgment of Dismissal was 

entered on or about August 15, 2019 (the “Judgment”, CI957), plaintiff filed 

a notice of appeal from the Dismissal Order (as made final by the Judgment) 

on or about September 18, 2018 (CI965).  This appeal followed. 

POINT I 
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SOUTH DAKOTA’S SOLICITATION OF INVESTMENT IN 

SECURITIES RELATED TO THE PROJECT IS A COMMERCIAL  

ACTIVITY TO WHICH SOVEREIGN IMMUNITY DOES NOT 

APPLY 

 

Plaintiff has alleged facts demonstrating that South Dakota was acting 

in furtherance of a commercial enterprise when defendants made 

misrepresentations to plaintiff’s members and induced them to invest in the 

Project.  E.g. AC pars. 1, 4-7, 12, 15-17, AA009-0013.  Sovereign immunity 

does not shield South Dakota from claims arising from its operation of a 

commercial enterprise, such as promoting and soliciting investors for South 

Dakota EB5 projects. “Where the State elects to operate a business 

enterprise solely for commercial purposes, it ought not be permitted to avoid 

its legal responsibility by invoking the doctrine of governmental immunity. 

[It] should be amenable to suit for mismanagement, bad faith actions and 

negligent conduct, just as the private sector is made responsible.”  L.R. Foy 

Const. Co. v. S. Dakota State Cement Plant Comm'n, 399 N.W.2d 340, 346 

(S.D. 1987) (sovereign immunity did not bar claims).  Accord Aune v. B-Y 

Water Dist., 464 N.W.2d 1, 2-3 (S.D. 1990) ("Where a state creates or 

organizes a corporation and operates the same for a commercial purpose, it 

is ordinarily held subject to suit, the same as any private corporation 
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organized for the same purpose.") (citations, internal quotations and 

brackets, omitted); Olesen v. Town of Hurley, 2004 S.D. 136, 25, 691 

N.W.2d 324, 330 (2004) concurring) (“We have consistently held that 

sovereign immunity does not apply to a business enterprise run by the 

government.”) (citations omitted). 

 This Court has made it clear that it adheres to the general rule 

followed in state and federal courts across the United States, including the 

United States Supreme Court - that sovereign immunity does not bar claims 

arising from the sovereign’s engagement in commercial activities.  State of 

Ga. v. City of Chattanooga, 264 U.S. 472, 479–80, (1924) (“Having 

acquired land in another state for the purpose of using it in a private 

capacity, Georgia can claim no sovereign immunity or privilege in respect 

of its expropriation.”); Bank of U.S. v. Planters' Bank of Georgia, 22 U.S. 

904, 907 (1824) (“[W]hen a government becomes a partner in any trading 

company, it devests [sic] itself, so far as concerns the transactions of that 

company, of its sovereign character, and takes that of a private citizen.”); 

Junior Coll. Dist. of St. Louis v. City Of St. Louis, 149 S.W.3d 442, 448-49 

(Mo. 2004), as modified on denial of reh'g (Nov. 23, 2004) (“The water that 

flooded was not being used ...  for a[ ] public purpose. *** In supplying this 



 14 

water, the City was engaged in a proprietary function, ... so that sovereign 

immunity principles do not apply.") (internal quotations omitted); Pierson v. 

Cumberland Cty. Civic Ctr. Comm'n, 141 N.C. App. 628, 632, 540 S.E.2d 

810, 813 (2000) (sovereign immunity did not apply where “the evidence 

demonstrates that defendant's operation of the Coliseum is a commercial 

enterprise.”); California Sand & Gravel, Inc. v. United States, 22 Cl. Ct. 19, 

29 (1990), aff'd, 937 F.2d 624 (Fed. Cir. 1991) (“Whenever the United 

States casts off its cloak of sovereign immunity to engage in a business-type 

activity with a business-minded purpose, it must be treated as a private 

commercial contractor. “) (citation omitted); Nestman v. S. Davis Cty. Water 

Imp. Dist., 16 Utah 2d 198, 201, 398 P.2d 203, 205 (1965) (“Where a public 

body, which would otherwise be entitled to sovereign immunity, engages in 

an activity of a commercial or proprietary character, the protection does not 

exist.”); Hutton v. Martin, 41 Wash. 2d 780, 784-85, 252 P.2d 581, 584 

(1953) (sovereign immunity did not apply where the sovereign “was 

charging for the service it rendered ... and was in business ... .”) 

 Here plaintiff’s factual allegations, which must be taken as true on a 

motion to dismiss on the pleadings, show that the activities in which South 

Dakota engaged in soliciting investment in the Project are precisely the 
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commercial activities to which sovereign immunity does not apply.   

 Moreover, numerous courts have held that a sovereign’s solicitation 

of investments and/or misrepresentations concerning securities, like South 

Dakota’s solicitation of plaintiff’s members to invest in the Project and 

misrepresentations about, inter alia, the Project’s financial viability, are 

commercial activities to which sovereign immunity does not apply.  For 

example, in Wasserstein Perella Emerging Markets Finance, LP. v. The 

Province of Formosa, 2000 WL 573231 (S.D.N.Y. 2000) the plaintiff, an 

investment bank, sought to recover fees allegedly due from a sovereign in 

connection with the sovereign’s attempt to raise money.  The Court held that 

sovereign immunity did not bar the claim because “[r]etaining a private 

investment bank to raise money for a loan, like borrowing money and 

issuing debt instruments, is an inherently commercial transaction.”4 The 

Court recognized that “the question is not whether the ... government is 

acting with a profit motive or instead with the aim of fulfilling uniquely 

sovereign objectives.  Rather the issue is whether the particular actions the 

... state performs (whatever the motive behind them) are the type of actions 

                                                           
4 2000 WL 573231 at *9. 
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by which a private party engages in trade and traffic or commerce.”5  Here, 

South Dakota’s actions in soliciting investments in a security are clearly 

“actions by which a private party engages in trade and traffic or commerce.” 

 Similarly, R.L. Wolf v. Banco Nacional de Mexico, S.A., 739 F.2d 

1458, 1459 (9th Cir. 1984) involved an investor’s claim, inter alia, that a 

sovereign had “misled him in violation of [federal securities statutes]” in 

connection with the sovereign’s sale of Certificates of Deposit.  The Court 

held that the claims were not barred by sovereign immunity because “the 

sale of the certificate of deposit ... was clearly a commercial activity ... .”  

731 F.2d at 1460 (internal quotations omitted).  Also on point is Atlantica 

Holdings Inc. v. Sovereign Wealth Fund Samruk-Kazyna, JSC, 813 F.3d 98, 

102 (2d Cir. 2016), in which the plaintiff asserted a claim that “an 

instrumentality of a foreign sovereign ... violated federal securities laws by 

making misrepresentations ... concerning the value of securities ... .”  The 

Court held that the claim based on misrepresentations of the value of a 

security was not barred because such acts fell within the commercial 

activities exception to sovereign immunity codified in 28 U.S.C. 

§1605(a)(2), which provides in pertinent part that sovereign immunity does 

                                                           
5 2000 WL 573231 at *8 (citations, internal quotations, and emphasis 
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not bar a claim against a foreign sovereign which “is based upon ... an act 

...in connection with a commercial activity of the [sovereign] ... .”  

Likewise, in EIG Energy Fund XIV, LP v. Petroleo Brasileiro, S.A., 894 

F.3d 339 (D.C. Cir. 2018), an investor asserted a claim that it had been 

fraudulently induced by a sovereign into investing in a Brazilian crude oil 

project   The Court held that the claim, much like plaintiff’s claim, was not 

barred by sovereign immunity because it arose from the sovereign’s 

“commercial activity ... .”  894 F.3d at 349.  See Tucker v. Whitaker Travel, 

Ltd., 620 F.Supp. 578, 584 (E.D. Pa. 1985) (“Advertising and promotion of 

an industry are activities in which a private party could engage and which 

are customarily carried on for profit.  They are thus commercial activities ... 

.”) (citations, internal quotations, omitted).6   

 In the cases cited above, including L.R. Foy and Aune, this Court set 

                                                                                                                                                                             

omitted). 
6 It is also well settled that sovereign immunity does not bar claims against a 

sovereign based on activities conducted beyond its borders, such as South 

Dakota’s extraterritorial solicitation of Chinese nationals to invest in the 

Project (See AC par.3, AA10 and Hearing Transcript p.27, lines 17-18, 

AA00138).  See State v. City of Hudson, 231 Minn. 127, 131, 42 N.W.2d 

546, 549 (1950) (“Even a state may not claim sovereign immunity for its 

business enterprises conducted beyond its borders.”) (citation, internal 

quotations, omitted); City of Cincinnati, Ohio v. Commonwealth ex rel. 

Reeves, 292 Ky. 597, 167 S.W.2d 709, 714 (1942) (“Even a state may not 

claim sovereign immunity for its business enterprises conducted beyond its 
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forth its adherence to the well-settled rule that sovereign immunity will not 

bar a claim based on the commercial activities of the sovereign.  The Court 

below attempted to distinguish Aune on the faulty basis that “a water 

district, such as that in Aune, is much more like a municipality, and far 

removed from the sovereign immunity that the state enjoys.”  Dismissal 

Order, p.6, AA007.  The attempted distinction by the Court below ignores 

that this Court repeatedly referred to the state level sovereign immunity at 

issue in Aune.  For example, this Court expressly held in Aune that “[t]hese 

extensive, independent powers compel the conclusion that a water user 

district is like a private enterprise and distinct from the state, and, 

consequently, is outside the state's sovereign immunity shield” (464 

N.W.2d at 4, emphasis added) and “[h]aving concluded that B–Y is a 

business enterprise with a commercial purpose, it follows that the legislature 

cannot extend the state's sovereign immunity to shield B–Y from damages 

arising in contract or tort.” (id, emphasis added). 

 The lower court also tried to distinguish both Aune and L.R. Foy on 

the mistaken basis that those cases involved express legislative waivers of 

sovereign immunity. See Dismissal Order, p 6-7, AA007-008.  However, as 

                                                                                                                                                                             

borders.”) (citation omitted). 
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set forth more fully in Point II below, the legislature has enacted an express 

waiver of sovereign immunity covering the claims asserted here as well, in a 

legislative scheme virtually identical to that at issue in L.R. Foy.  Moreover, 

Aune was not decided based on a legislative waiver, but rather based on this 

Court’s holding that “the function of a water user district is commercial and 

it should be treated the same as any other commercial enterprise” 464 

N.W.2d at 4. 

 It is South Dakota’s burden to establish the affirmative defense of 

sovereign immunity.  Masad v. Weber, 2009 S.D. 80, ¶ 15, 772 N.W.2d 144 

(S.D. 2009).  Here, South Dakota has not and cannot meet that burden.  To 

the contrary, plaintiff’s allegations that its claims arise from South Dakota’s 

operation of a commercial enterprise (as well as all of plaintiff’s other 

allegations) must be accepted as true for purposes of this motion.  “A 

motion to dismiss under SDCL 15-6-12(b) tests the legal sufficiency of the 

pleading, not the facts which support it.  For purposes of the pleading, the 

court must treat as true all facts properly pled in the complaint and resolve 

all doubts in favor of the pleader.” N. Am. Truck & Trailer, Inc. v. M.C.I. 

Commc'n Servs., Inc., 2008 S.D. 45, ¶ 6, 751 N.W.2d 710, 712 (S.D. 2008) 

(citations, internal quotations, omitted).  For purposes of this motion, it must 
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be accepted as true that plaintiff’s claims arise from South Dakota’s 

operation of a commercial enterprise, and thus sovereign immunity does not 

shield South Dakota from suit. 

POINT II 

THE LEGISLATURE EXPRESSLY WAIVED SOUTH DAKOTA’S 

SOVEREIGN IMMUNITY FOR CLAIMS, LIKE THOSE AT 

BAR. ARISING FROM THE SALE OF SECURITIES 

 

 The gravamen of plaintiff’s claims is that South Dakota participated 

with the other defendants in inducing plaintiff’s members to invest in the 

Project through false and misleading representations in, and material 

omissions from, the Offering Memos.  The interest in the Project acquired 

by plaintiff’s members is a security pursuant to the Uniform Securities Act 

of 2002 (the “Act”).  S.D. Codified Laws § 47-31B-102(28)(D) and (E), 

defines a Security as including, inter alia, as “an investment in a common 

enterprise with the expectation of profits to be derived primarily from the 

efforts of a person other than the investor and a common enterprise means 

an enterprise in which the fortunes of the investor are interwoven with those 

of either the person offering the investment, a third party, or other 

investors” and “interest in a limited partnership ... .”   The investments of 

plaintiff’s members in the Project, “a common enterprise with the 
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expectation of profits to be derived primarily from the efforts of a person 

other than the investor”, through their acquisition of interests in LP6, a 

“limited partnership” fits both of these definitions perfectly. 

 The Act also provides that “[a] person is liable to the purchaser if the 

person sells a security in violation of § 47-31B-301 or, by means of an 

untrue statement of a material fact or an omission to state a material fact 

necessary in order to make the statement made, in light of the circumstances 

under which it is made, not misleading ... .”  S.D. Codified Laws §47-31B-

509 (emphasis added).  Such liability may be enforced in a civil suit, as 

expressly contemplated in S.D. Codified Laws § 47-31B-503 (“In a civil 

action or administrative proceeding under this chapter  ... .”  “Persons” 

whom the Act makes liable for selling a security by means of an untrue 

statement, and against whom the Act allows enforcement by means of a civil 

suit, includes “government; governmental subdivision, agency, or 

instrumentality; public corporation; or any other legal or commercial 

entity.”  S.D. Codified Laws §47-31B-102(20).  Thus, by enacting the Act, 

the legislature expressly waived sovereign immunity for any government 

entity which sells a security by means of an untrue statement of material fact 

or omission to state a material fact. 
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 Virtually the same legislative scheme was involved in both L.R. Foy, 

supra, and Arcon Constr. Co., Inc. v. South Dakota Cement Plant.,349 

N.W.2d 407 (1984), which the Court below cited as examples of cases in 

which sovereign immunity was expressly waived by statute.  Both cases 

involved Article 2 of the U.C.C., which expressly provided an aggrieved 

buyer with the right to sue a seller (just as the Act makes a “person” liable 

to an aggrieved purchaser), and defines “seller” to include governments or 

government subdivisions or agencies (just as the Act defines “person” to 

include government or government subdivisions or agencies).7 Thus, just as 

the legislature’s enactment of the U.C.C. was held in both L.R. Foy and 

Arcon to be an express waiver of sovereign immunity because the definition 

of who could be liable under it included government entities, so too does the 

legislature’s enactment of the Act expressly waive sovereign immunity by 

                                                           
7 “[T]he UCC provisions expressly apply to the state. In its general 

definitions, the UCC defines “organization” to include “government or 

governmental subdivision or agency.” SDCL 57A–1–201(28). Because it is 

a governmental agency, the cement plant is an organization within the 

meaning of the UCC. As an organization, the cement plant is a “person” 

under SDCL 57A–1–201(30), and, as a “person who sells or contracts to sell 

goods,” it is a “seller” within the context of UCC–Sales. SDCL 57A–2–

103(1)(d). *** 

Third, the UCC grants a buyer specific rights and remedies against a 

breaching seller, and these rights include lawsuits.”  Arcon, supra, 349 

N.W.2d at 410 (citation omitted). 
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defining persons who can be liable under it to include government entities. 

CONCLUSION 

 For all the foregoing reasons, it is urged that the Dismissal Order be 

reversed.      

Respectfully submitted 

      Steven D. Sandven Law Office P.C. 

      Attorneys for Plaintiff-Appellant 

 

      By:__________________________ 

          Steven D. Sandven, Esq. 
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PRELIMINARY STATEMENT 

 In this brief, Defendants and Appellees, South Dakota Department of Tourism 

and State Development, South Dakota Governor’s Office of Economic Development, 

South Dakota Department of Tourism, and the State of South Dakota will be referred to 

as “State.”  Plaintiff and Appellant, LP6 Claimants LLC, will be referred to as 

“Claimants.”  References to the Hughes County Clerk of Courts’ record will be made 

using the initials “CR” and the page number(s).  References to State’s Appendix will be 

made using the initials “SA” and the page number(s). 

JURISDICTIONAL STATEMENT 

Claimants appeal The Honorable John L. Brown’s Memorandum Decision and 

Order dismissing Defendants-Appellees, entered in the Sixth Judicial Circuit Court on 

July 18, 2017.  CR 891-898.  This Court denied Claimants’ petition for intermediate 

appeal on October 2, 2017.  CR at 913.   

Judge Brown’s Order became final following The Honorable Christina Klinger’s 

Judgment of Dismissal as to the non-Appellee defendants on August 15, 2019.  CR 959.  

Claimants filed a Notice of Appeal with this Court on September 18, 2019.  CR 965.  

This Court has jurisdiction pursuant to SDCL 15-26A-3(1). 

STATEMENT OF LEGAL ISSUES 

Appellees submit there is one dispositive legal issue for this appeal: 

1. Absent the legislature’s express waiver of sovereign immunity, is the State 

of South Dakota entitled to sovereign immunity in a suit to recover 

damages stemming from the failure of a private business? 
 

 The court below held the State enjoyed complete immunity from such a suit. 
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Relevant Authorities:  

Hallberg v. S.D. Board of Regents, 2019 S.D. 67, __ N.W.2d __ 

Hernandez v. Avera Queen of Peace Hosp., 2016 S.D. 68, 886 N.W.2d 338 

High-Grade Oil Co., Inc. v. Sommer, 295 N.W.2d 736 (S.D. 1980) 

 

Kelo v. New London, 545 U.S. 469, 484 (2005) 

 

S.D. CONST. ART 3, § 27 

 

STATEMENT OF THE CASE AND FACTS 

  

Claimants’ suit against Defendants-Appellees State of South Dakota, South 

Dakota Department of Tourism and State Development, South Dakota Governor’s Office 

of Economic Development, and South Dakota Department of Tourism (collectively, 

“State”)1 seeks damages for investment funds lost with the bankruptcy of the Northern 

Beef Packers processing plant in Aberdeen, South Dakota.  Claimants contend State 

operated a commercial enterprise and through third parties, namely SDRC, Inc. and SDIF 

Limited Partnership 6 (“LP6”), induced investment in the plant by alleged 

misrepresentations material to Claimants’ investment decision.  On January 1, 2016, State 

moved under S.D. Codified Laws (“SDCL”) § 15-6-12(b)(5) to dismiss Claimants’ suit 

on sovereign immunity grounds.  Judge Brown issued a Decision and Order granting 

                                                      
1 Plaintiff-Appellant includes separate state agencies as defendants.  Executive 

Reorganization Order 2011-01 abolished the Department of Tourism and State 

Development (“DTSD”) and created the Governor’s Office of Economic Development 

(“GOED”) and the Department of Tourism (see:  https://sdsos.gov/general-

information/executive-actions/executive-

orders/search/Document.aspx?CabId=523E2A2A&DocGuid=6255b14a-df93-4264-8264-

726590b9392d).  GOED is DTSD’s successor in interest with respect to economic 

development and the EB-5 program.  S.D. Codified Laws § 1-53-2. 

https://sdsos.gov/general-information/executive-actions/executive-orders/search/Document.aspx?CabId=523E2A2A&DocGuid=6255b14a-df93-4264-8264-726590b9392d
https://sdsos.gov/general-information/executive-actions/executive-orders/search/Document.aspx?CabId=523E2A2A&DocGuid=6255b14a-df93-4264-8264-726590b9392d
https://sdsos.gov/general-information/executive-actions/executive-orders/search/Document.aspx?CabId=523E2A2A&DocGuid=6255b14a-df93-4264-8264-726590b9392d
https://sdsos.gov/general-information/executive-actions/executive-orders/search/Document.aspx?CabId=523E2A2A&DocGuid=6255b14a-df93-4264-8264-726590b9392d


   
 

3 

 

State’s motion on July 18, 2017, holding State immune from suit as a matter of law.  CR 

891-898. 

 This case centers around the federal immigrant investor visa (“EB-5”) program, 

which offers foreigners U.S. immigrant visas in return for investing $1 million in 

commercial projects in the United States and creating a specified number of jobs.  8 

U.S.C. § 1153(b)(5).  Under the EB-5 program, public or private entities supporting 

projects in certain economically disadvantaged or rural areas may qualify as a “regional 

center,” which entitles foreign nationals to a reduced investment threshold ($500,000) in 

connection with their visa application.  See Dep’t of Comm., Justice, and State, the 

Judiciary, and Related Agencies Approp. Act, 1993, Pub. L. No. 102-395 § 610, 106 Stat. 

1874; 8 U.S.C. § 1153(b)(5)(C)(ii).  State received a regional center designation, which 

was first managed by Joop Bollen, then a state government employee.  SA 8.  Separate 

from his state government employment, which ended in December 2009, Bollen created 

SDRC, Inc. SA 8.  Rather than administer South Dakota’s regional center within the 

Board of Regents or another state agency, the then-Department of Tourism and State 

Development contracted with SDRC, Inc. on December 22, 2009, after Bollen left state 

employment, to “… administer the Regional Center for [State]….”  DTSD-SDRC, Inc. 

Consulting Contract (“Consulting Contract”), CR 663.  SDRC, Inc.’s regional center 

responsibilities thereafter included interfacing with federal authorities, maintaining 

compliance with federal program requirements, and “[s]ervicing existing EB5 [sic] 

Program projects in South Dakota….”  CR 664.  SDRC, Inc.’s contract to service pre-

existing EB-5 projects on behalf of the State’s regional center included an initial equity 
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investment in the Northern Beef Packers project, but not the later LP6 investment at issue 

in this action.  CR 672 Exhibit A. 

This contract also provided SDRC, Inc. with a “non-exclusive right and privilege 

to market projects for development within the regional center’s territory….”   

CR 664.  It affirmed SDRC, Inc. had a free hand to participate in projects in other 

regional centers’ territory in the event there were no available projects in South Dakota.  

CR 664.  SDRC, Inc. was not obligated to market projects proposed by State if SDRC, 

Inc. judged the project was not “feasible, financially sound, marketable, and 

competitive.”  CR 664.  SDRC, Inc. could also propose and manage its own projects, but 

could not advance them for immigration benefits under the regional center without 

State’s consent.  CR 665.  State could withhold its consent if it believed the project was 

unfeasible, violated public policy, or was inconsistent with State’s overall economic 

development plans.2  CR 665. 

After individually investing $500,000 plus $30,000 for expenses, each Claimants 

member became a limited partner in LP6, a South Dakota limited partnership.  SDRC, 

Inc.’s Confidential Offering Memorandum (“Offering Memo”), CR 568-569.  The 

Offering Memo identified the use of investors’ funds as the construction and fit-out of the 

Northern Beef Packers plant through one or more investments in the project, structured as 

either loans or equity investment.  CR 568.  The Offering Memo also advised Claimants’ 

members their investment was “final and irrevocable,” “involves certain risks,” and is 

                                                      
2 A project sponsored by a regional center is not a requirement to receive an immigration 

benefit under the EB-5 program.  Under federal statute, State’s refusal to consent would 

have simply applied the higher $1 million investment threshold and direct job creation 

requirements to foreign investors, not removed the project entirely from EB-5 program 

eligibility.  See 8 U.S.C. § 1153(b)(5). 
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“SUITABLE ONLY FOR INVESTORS WHO DO NOT REQUIRE LIQUIDITY IN 

THEIR INVESTMENTS AND WHO CAN AFFORD THE LOSS OF THEIR ENTIRE 

INVESTMENT.”  CR 569-570 (capitalization in original).  It goes on to state explicitly: 

THE [LP6 MEMBERSHIP] UNITS … HAVE NOT BEEN APPROVED OR 

DISAPPROVED BY THE U.S. SECURITIES AND EXCHANGE 

COMMISSION (the “SEC”) OR THE SECURITIES COMMISSION OF ANY 

STATE, NOR HAS THE SEC OR THE SECURITIES COMMISSION OF ANY 

STATE PASSED UPON THE ACCURACY OR ADEQUACY OF THESE 

MATERIALS OR ANY OTHER INFORMATION THAT MAY BE 

FURNISHED TO PROSPECTIVE INVESTORS…. 

 

CR 570-571 (capitalization in original). 

 

Given the investment’s risk, the Offering Memo also indicated to Claimants’ 

members there was “no assurance that investors will obtain final immigration status….”  

CR 570.  The sole general partner of LP6 was SD Investment Fund LLC 6, an “affiliate 

of SDRC, Inc.”  CR 568.  SDRC, Inc. was identified in the Offering Memo as the 

“Promoter” of the investment offering.  CR 568. The Offering Memo’s letterhead 

referred only to “SDRC Inc.” and the non-governmental website address 

www.sdeb5.com.  CR 567.  No State entity or official State website was included.  Id.  

Neither the State of South Dakota nor any of the entities comprising “State” in this matter 

is referred to as an owner of – or investor in – the Northern Beef Packers plant, SDRC, 

Inc., or LP6 in the Offering Memo.  CR 567-654. 

 Claimants’ alleged in their complaint that LP6 loaned investors’ money to 

Northern Beef Packers Limited Partnership (“NBP LP”) as detailed in the Offering 

Memo.  SA 12.  Claimants also alleged that in or about July 2013, the Northern Beef 

Packers project filed for bankruptcy protection.  SA 15.  Claimants alleged they 

ultimately lost the entirety of their investment in the project.  SA 15. 

http://www.sdeb5.com/
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ARGUMENT 

A.         THE TRIAL COURT CORRECTLY APPLIED SOVEREIGN IMMUNITY 

TO BAR CLAIMANTS’ ACTION BECAUSE THERE IS NO 

APPLICABLE LEGISLATIVE WAIVER OF IMMUNITY AND NO 

GENERALIZED COMMERCIAL EXCEPTION TO STATE’S 

SOVEREIGN STATUS. 

 

 The sole issue on appeal is whether sovereign immunity applies to bar Claimants’ 

action, a question answered squarely in the affirmative by the court below.  See 

Memorandum Decision and Order, CR 891-898.  As a threshold matter, Claimants’ brief 

to this Court ignores settled law by claiming, “South Dakota did not contest [below] that 

plaintiff’s members were duped into investing in the foredoomed Project, or that South 

Dakota had participated in deceiving them.”  Appellant’s Brief at 10.  A motion under 

SDCL 15-6-12(b)(5) is a pre-answer motion, not a responsive pleading in which State 

must take a position on Claimants’ allegations.  Guthmiller v. Deloitte & Touche, LLP, 

2005 S.D. 77, ¶ 8, 699 N.W.2d 493, 497 (internal citations omitted).  State’s 12(b)(5) 

motion to dismiss for failure to state a claim is reviewed de novo.  Total Auctions & Real 

Estate LLC v. S.D. Dept. of Revenue & Regulation, 2016 S.D. 95 ¶ 8, 888 N.W.2d 577, 

580 (2016) (internal citation omitted). 

On review, a court must “[a]ccept the material allegations as true and construe 

them in a light most favorable to the pleader to determine whether the allegations allow 

relief.”  Id. (internal citation omitted).  However, to survive a motion to dismiss under 

SDCL 15-6-12(b)(5) the “[f]actual allegations must be enough to raise a right to relief 

above the speculative level.”  Hernandez v. Avera Queen of Peace Hosp., 2016 S.D. 68, ¶ 

23, 886 N.W.2d 338, 346 (quoting Sisney v. Best Inc., 2008 S.D. 70, ¶ 7, 754 N.W.2d 

804, 808).  The Court is therefore free to ignore Claimants’ legal conclusions, 

unsupported conclusions, unwarranted inferences, and sweeping legal conclusions cast in 
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the form of factual allegations.  Nygaard v. Sioux Valley Hospitals, 2007 S.D. 34, ¶ 9, 

731 N.W.2d 184, 190 (internal citation omitted) (emphasis added). 

As detailed below, the circuit court correctly applied sovereign immunity as a 

complete bar to Claimants’ action under settled South Dakota law.  Claimants’ 

conclusory, self-serving assertion that State engaged in commercial activity through 

SDRC, Inc. and LP6 and thus does not enjoy sovereign immunity is simply a legal 

conclusion disguised as a series of factual allegations – one the Court is free to disregard 

in rendering its decision. 

1.         South Dakota’s Law on Sovereign Immunity is Well Settled and a 

Complete Bar to Claimants’ Amended Complaint. 

 

In South Dakota, only the Legislature has the authority to direct how State may be 

sued:  “The Legislature shall direct by law in what manner and in what courts suits may 

be brought against the state.” S.D. CONST. ART 3, § 27.  Whether sovereign immunity 

applies is thus a question of law.  Bickner v. Raymond Township, 2008 S.D. 27, ¶ 10, 747 

N.W.2d 668, 671 (2008).  It is long settled that “absent specific constitutional or statutory 

authority, an action cannot be maintained against the state.”  Hallberg v. Board of 

Regents, 2019 S.D. 67, ¶ 14 (citing Pourier v. S.D. Dept. of Rev. & Reg., 2010 S.D. 10, ¶ 

14, 778 N.W.2d 602, 606).  In South Dakota, “an express waiver of sovereign immunity 

is required.”  Adrian v. Vonk, 2011 S.D. 84 ¶ 12, 807 N.W.2d 119, 123 (citing Lick v. 

Dahl, 285 N.W.2d 594, 599 (S.D. 1979); Pourier, 2010 S.D. 10, ¶ 14, 778 N.W.2d 602, 

606).  This approach is not unique to South Dakota; a similar Nebraska constitutional 

provision is also not self-executing.  Gentry v. State, 174 Neb. 515, 518, 118 N.W.2d 

643, 645 (1962). 
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This Court clearly outlined the limits of South Dakota’s sovereign immunity in a 

trilogy of cases dating to the 1980’s.  See High-Grade Oil Co., Inc. v. Sommer, 295 

N.W.2d 736 (S.D. 1980), Arcon Const. Co., Inc. v. South Dakota Cement Plant, 349 

N.W.2d 407 (S.D. 1984), and L.R. Foy Const. Co, Inc. v. South Dakota State Cement 

Plant Com’n, 399 N.W.2d, 340 (S.D. 1987).3  In High-Grade Oil, the Court grappled 

with a suit against a state highway engineer alleging negligent design in carrying out a 

proprietary or commercial function.  Explaining the claim arose from the performance of 

the engineer’s duties and was in reality a suit against the State of South Dakota, the Court 

found the state immune, reaffirming its earlier rule that “…as to the state there is no 

distinction between governmental and proprietary functions.”  295 N.W.2d at 738 

(emphasis added).  The Court also reaffirmed any change to the extent of the state’s 

sovereign immunity must come from the legislature, not the courts.  Id. at 738-39. 

This Court’s subsequent sovereign immunity exceptions involved direct sales to 

customers and were rooted in express legislative waiver.  In Arcon Const. Co., Inc. v. 

South Dakota Cement Plant, 349 N.W.2d 407, the Court examined the effect of the 

legislature’s enactment of the Uniform Commercial Code (“U.C.C.”) on state immunity 

from contract claims following High-Grade Oil.  Here, the state’s cement plant 

contracted directly with a customer, but had in fact oversold cement to other clients.  See 

id. at 409.  The plant ultimately breached two contracts, causing the customer financial 

damages.  Id.  While finding the cement plant “clearly an arm of the state,” the Court held 

the inclusion of “government agency” in the adopted U.C.C. definition of “organization” 

                                                      
3 At oral argument in circuit court, counsel for Claimants conceded these three cases, 

along with Aune v. B-Y Water Dist., 464 N.W.2d 1 (S.D. 1990), were not only 

controlling, but also “good law.”  CR 873. 
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evinced the legislature’s express waiver of sovereign immunity as to contracts for the sale 

of goods.  Id. at 410.  However, the Court specifically declined to reach immunity waiver 

considerations outside the U.C.C. context, leaving its holding best understood as a narrow 

exception to the broad state-level immunity endorsed in High-Grade Oil.  See id. 

 Next, in L.R. Foy Const. Co, Inc. v. South Dakota State Cement Plant Com’n, 399 

N.W.2d 340, the Court examined whether immunity applied to tort claims arising from 

cement plant contracts under the U.C.C.  As in Arcon, the state’s cement plant oversold 

product to a number of customers, but additionally engaged in a variety of tortious acts to 

disguise its breach of contract.  L.R. Foy, 399 N.W.2d at 349.  While maintaining the 

cement plant was a state entity, the Court also viewed it as “…created solely for the 

purpose of engaging in a commercial function, and … wholly unrelated to any 

governmental function of the [s]tate.”  Id. at 346.  Given the purely commercial nature of 

the cement plant’s operations, the Court reasoned, it was in keeping with its holding in 

Arcon to find a waiver of immunity for commercial tort claims involving “obligations 

and remedies within the intent and meaning of the [U.C.C.].”  Id. at 348-349.  Again, as 

in Arcon, the Court expressly limited its holding to the operations of the cement plant 

under the U.C.C., reaffirming the general rule of broad state-level immunity in High-

Grade Oil.  Id. at 349. 

2.         Sovereign Immunity Exceptions for Lower-Level Public Entities are 

Inapplicable because Appellees are State Government Agencies. 
 

 Claimants cite Aune v. B-Y Water Dist., 464 N.W.2d 1 (S.D. 1990) in support of 

its contention sovereign immunity does not apply to the State when it operates in a 

commercial capacity.  However, Aune is easily distinguishable.  First, the Aune court 

found the legislature enacted an express waiver to suit by passing SDCL § 46A-9-3.  
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Aune, 464 N.W.2d at 2.  Second, the Court’s commercial-governmental analysis dealt 

with the sovereign immunity of lower-level public entities, not state agencies, as in the 

case at bar.  Id. at 3.  The Aune court clearly recognized this distinction, stating, “Indeed, 

a water district functions more like a cooperative than a state agency….” Id.  Like 

municipalities, lower-level public entities enjoy the state’s sovereign immunity only “to a 

lesser extent.”  Id. at 5; accord Olesen v. Town of Hurley, 2004 S.D. 136, 691 N.W.2d 

324 (finding no sovereign immunity for municipality operating a bar-restaurant).  In the 

Aune court’s view, “We must remind ourselves (and the Legislature) that the state’s 

sovereign immunity is the state’s sovereign immunity and nothing more.  It belongs to 

the state and to no one else.”  Aune, 464 N.W.2d at 5 (emphasis added). 

Taken together, the High-Grade Oil-Arcon-L.R. Foy trilogy has repeatedly 

endorsed broad state-level immunity from suit.  While Claimants argue for a commercial-

governmental analysis as an alternate method of waiving immunity, it is clear the Court 

has instead relied on the legislature’s express waiver under the U.C.C. in exposing one 

state entity – the cement plant – when it directly sold goods to customers.   

Similarly, Aune, involving an express waiver and a low-level public entity, offers 

no authority to support a waiver of sovereign immunity as to State.  In fact, the Aune 

Court’s solicitude for state-level sovereign immunity, as opposed to that of municipalities 

or water districts, is best read as reaffirming the central premise of High-Grade Oil, 

rather than overturning it as Claimants contend.  Thus, the High-Grade Oil Court’s 

holding that “…there cannot be successfully maintained … a distinction between … a 

‘sovereign’ and ‘nonsovereign’ capacity of the state…” without legislative waiver 

remains undisturbed.  High-Grade Oil v. Sommer, 295 N.W.2d at 738. 
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The entities comprising State (i.e., the State of South Dakota, South Dakota 

Department of Tourism and State Development, South Dakota Governor’s Office of 

Economic Development, and South Dakota Department of Tourism) are all state-level 

agencies of the government of South Dakota or the state itself, no legislative waiver 

applies, and they are thus immune.  Even if the Court accepts as fact that the state 

agencies comprising State in this action were engaged in a commercial enterprise, it 

ultimately makes no difference; State remains immune under High-Grade Oil.  Id.  As 

such, the trial court properly dismissed Claimants’ action. 

B.         THE TRIAL COURT CORRECTLY APPLIED SOVEREIGN IMMUNITY 

TO BAR CLAIMANTS’ ACTION BECAUSE EVEN UNDER A GENERAL 

COMMERCIAL-GOVERNMENTAL ANALYSIS, STATE DID NOT AND 

COULD NOT ACT IN A COMMERCIAL CAPACITY. 

 

 Claimants’ assertion that State’s alleged commercial activity operated as a waiver 

of its sovereign immunity in essence asks this Court to find an implicit waiver whenever 

State promotes economic development, rather than the express legislative waiver 

previously required by this Court.  Assuming, arguendo, the Court is otherwise inclined 

to accept this invitation to abrogate state-level sovereign immunity judicially and engage 

in a general commercial-governmental function analysis, State’s actions still fall short of 

the commercial conduct necessary to waive immunity.  Not only were State’s economic 

development efforts governmental in nature, but also, as a matter of law, State did not 

have the ability to act in the commercial capacity Claimants advance. 

1.         State’s Promotion of Economic Development Does Not Make Its 

Actions Commercial, Even If Implemented by a Third Party. 
 

Claimants invite the court to accept as fact a legal conclusion that the State acted 

commercially “through various agencies operating as commercial enterprises.”  
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Appellant’s Brief at 9.  In so doing, Claimants ignore not only the obvious role of 

government in promoting economic development, but also United States Supreme Court 

precedent endorsing the same.  See Kelo v. New London, 545 U.S. 469 (2005).  That 

Court, construing the use of government action to facilitate a private economic 

development project, conclusively stated, “Promoting economic development is a 

traditional and long-accepted function of government.”  Kelo, 545 U.S. at 484 (emphasis 

added).  Furthermore, the government may choose to rely on a private entity to 

implement its economic development purpose without losing its essential governmental 

character.  Id. at 486 (quoting Berman v. Parker, 348 U.S. 26, 33-34 (1954) (stating, 

“The public end may be as well or better served through an agency of private enterprise 

than through a department of government, or so the [legislature] might conclude….”)).   

Claimants’ brief makes no mention of Kelo, but instead advances a litany of 

authority – mostly of limited precedential value to this Court – in an attempt to bolster its 

analogy that State’s actions were commercial, rather than governmental, in character.  

None concerns implementation of state-level economic development policy and each is 

easily distinguishable from this action.   

Calif. Sand & Gravel, Inc. v. United States, a U.S. Claims Court case, involved a 

congressional waiver of sovereign immunity under the Tucker Act, 28 U.S.C. 1491 

(1988), on an underlying U.S. Army Corps of Engineers contract.  22 Cl. Ct. 19, 23 

(1990), aff’d, 937 F.2d 624 (Fed. Cir. 1991).  Claimants’ refer to a specific passage to 

support its contention of a broad commercial activity exception to sovereign immunity: 

Whenever the United States casts off its cloak of sovereign immunity to engage in 

a business-type activity with a business-minded purpose, it must be treated as a 

private commercial contractor. 
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Id. at 29 (citing Standard Oil Co. v. United States, 267 U.S. 76, 79 (1925)).   

Claimants’ reference is misleading.  In fact, the quotation simply introduces the 

U.S. Claims Court’s discussion of what standard is appropriate for interpreting the Corps 

of Engineers’ contract in a dispute over termination, not whether immunity applied to the 

Corps of Engineers.  Id. at 30.  The court used the passage as the basis for concluding the 

contract should be interpreted “as if the government were a private enterprise.”  Id.  The 

court then found government contracts must be given “the meaning imputed to a 

‘reasonably intelligent contractor’” in the circumstances and ultimately tested the 

government’s contract favorably against the standard a private enterprise would have for 

termination.  Id.  No similar legislative waiver akin to the Tucker Act is at issue here.  

Under Claimants’ own approach, State’s contract with SDRC, Inc. disclaims any 

commercial relationship between them, and the contract must be – and most naturally is – 

interpreted as such. 

Claimants’ invocation of U.S. Supreme Court cases involving the State of 

Georgia is similarly misplaced.  A close reading of the Court’s opinion in Georgia v. City 

of Chattanooga suggests Georgia’s acquisition of land in Tennessee was more critical to 

the Court’s immunity analysis than its commercial activity, as the Court concluded 

Tennessee’s own sovereign power of eminent domain would be extinguished by holding 

her sister state immune.  264 U.S. 472, 480 (1924).  In the background was Georgia’s 

prior request for – and receipt of – permission from Tennessee for the railroad 

acquisition, which, in the Court’s view, further served to waive Georgia’s immunity.  See 

id. at 480-81.  No such sister-state tension is at issue here, nor is actual State ownership 

of the commercial enterprise at issue, as was the case in Bank of the United States v. 
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Planters’ Bank of Georgia, 22 U.S. 904 (1824).  The Planters’ court may have indeed, as 

Claimants assert, announced that when a government becomes a “partner” in a company 

“it devests [sic] itself … of its sovereign character…,” but the Court also required the 

state partner – unlike State here – actually to “hold[] an interest in it.”  Id. at 907. 

The common theme in Claimants’ lengthy recitation of other out-of-state 

authority is that a limitation of sovereign immunity exists for lower-level governmental 

entities engaged in commercial activity.  See Junior Coll. Dist. of St. Louis v. St. Louis, 

149 S.W.3d 442 (Mo. 2004) (finding no immunity for municipal water service), Pierson 

v. Cumberland County Civic Ctr. Comm’n, 540 S.E.2d 810 (N.C. Ct. App. 2000) 

(granting no immunity for county-run event center), Nestman v. South Davis County 

Water Improv. Dist., 398 P.2d 203 (Utah 1965) (holding no immunity for regional water 

district), Hutton v. Martin, 252 P.2d 581 (Wash. 1953) (allowing no immunity for 

municipal garbage service).  These cases admirably reflect this Court’s own precedent in 

Aune, 464 N.W.2d 1, and Olesen, 2004 S.D. 136, but like Aune and Olesen they concern 

only lower-level government entities, not the State of South Dakota and its agencies.  

These cases therefore add little to the discussion and offer no support for abrogating the 

sovereign immunity standard in place under High-Grade Oil, 295 N.W.2d 736. 

 In this case, the South Dakota legislature created the agencies comprising State  

and charged them with a broad economic development mission.4  State chose to pursue 

federal designation as an EB-5 regional center to assist in supporting its economic 

                                                      
4 During the years in question, the economic development purpose and functions of the 

Department of Tourism and State Development were codified in SDCL 1-52-3.2 and 1-

52-3.3.  These statutes were transferred to the Governor’s Office of Economic 

Development in 2011 and now appear as SDCL 1-53-3 and 1-53-4.  Exec. Order No. 

2011-01. Ch. 1, S.D. Sess. Laws 2011. 
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development policy.  State contracted with SDRC, Inc. to manage the regional center as 

an independent contractor and allowed a separate mechanism through which investors 

associated with commercial projects SDRC, Inc. proposed could receive favorable federal 

immigration benefits.  That SDRC, Inc.’s commercial projects may have furthered South 

Dakota’s economic development does not transform them into State’s commercial 

enterprises as a matter of law.  Rather, State’s pursuit of economic development was akin 

to the condemnation action in Kelo and the use of a private entity to effect a 

governmental community redevelopment plan in Berman.  State’s contract with SDRC, 

Inc. was fully governmental, not commercial activity that waives sovereign immunity. 

2.         State’s Implementation of the Federal EB-5 Program Was 

Governmental, Not Commercial, Activity Under South Dakota Law. 

 

Governmental activity “can be generally defined as the State’s obligation to 

provide for the health, safety, or general welfare of the public generally.”  L.R. Foy, 399 

N.W.2d at 340.  This standard compares favorably with the statutory purpose of the 

Governor’s Office of Economic Development:  “The Governor's Office of Economic 

Development shall forge a private-public partnership … to create jobs that create goods 

and services … which results in the creation of new wealth.”  SDCL 1-53-3 (emphasis 

added).  State’s activities aimed at promoting the general welfare through creation of jobs 

and new wealth would thus be consistent with not only the U.S. Supreme Court’s 

approach in Kelo, but also this Court’s approach to governmental activity under L.R. Foy.  

See L.R. Foy, 399 N.W.2d at 346. 

A clear distinction exists between Arcon and L.R. Foy, where the Court dealt with 

an entity created in the state constitution to sell goods, and State’s management of a 

federal immigration program as part of its overall efforts to promote the general welfare 
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through economic development.  Unlike the cement plant, State had no “goods” to sell 

other than perhaps South Dakota’s business climate and its potential advantage to 

projects.  Further, State employed a number of tools to advance South Dakota’s economic 

development through the Northern Beef Packers project, of which the EB-5 program was 

but one example.  CR 606 (listing $8 million in proposed State of South Dakota financing 

through State’s EDFA and REDI loan programs).  The EB-5 program is thus best 

understood as a policy tool utilized by State as part of its toolkit, not an independent 

venture set up for commercial purposes. 

3.         State Could Not Engage in Commercial Activity Through SDRC, Inc. 

Because It Lacked Authority Under South Dakota Law. 

 

As a matter of law, both the South Dakota constitutional framework surrounding 

state-owned enterprises and State’s own Consulting Contract with SDRC, Inc. contradict 

Claimants’ assertion State engaged in commercial activity via SDRC, Inc. and LP6.  As 

such, the Court is free to disregard Claimants’ sweeping legal conclusions about State’s 

commercial conduct when disguised, as they are here, as factual allegations.  Nygaard, 

2007 S.D. 34 at ¶ 9.   

Constitutionally, the State of South Dakota is prohibited from engaging in a 

business venture unless “its authority over the project is to be absolute.”  In re Request 

for an Adv. Op. Concerning Const. of H.B. 1255, H.B. 1132, and H.J.R. 1004, 456 

N.W.2d 546, 549 (S.D. 1990).  Partial state government ownership of a business venture 

is therefore unconstitutional, because such ownership does not carry with it absolute 

management and control.  Id. 
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Consistent with this restriction, State’s contract with SDRC, Inc. stated: 

23.  Nothing in this Agreement shall be construed to give rise to a partnership or 

joint venture between SDRC and [State].  Rather, SDRC shall be acting as an 

independent contractor and this Agreement is intended to be in the nature of a 

professional services and licensing agreement. 

 

CR 671.  Nothing in the Consulting Contract required SDRC, Inc., as an independent 

contractor, to form limited partnerships to make loans to projects, or even to pursue 

projects at all.  See generally CR 663-673.  Any control State had over SDRC, Inc.’s 

activities was limited by the contract to general project approval and ensuring SDRC, 

Inc.’s administration of the regional center under federal guidelines.  CR 663-665.  Under 

the contract, SDRC, Inc. could even pursue projects without State approval if they were 

otherwise eligible under the higher investment threshold for those EB-5 projects not 

associated with a regional center.  State’s involvement was thus properly cabined off 

from the commercial activities of SDRC, Inc. under the Consulting Contract, in 

accordance with the constitutional limits that apply to all state government entities. 

 4.   Claimants’ Foreign Sovereign Immunities Act Analysis Not Only  

       Misconstrues South Dakota Law, But Also Fails on Its Own Terms. 

 

 Claimants also rely on a line of Foreign Sovereign Immunities Act (28 U.S.C. § 

1602 et seq.) (“FSIA”) cases for the proposition that “a sovereign’s solicitation of 

investments and/or misrepresentations concerning securities … are commercial activities 

to which sovereign immunity does not apply.”  Appellant’s Brief at 14.  This contention 

again assumes, incorrectly, the Court’s holding in High-Grade Oil has been supplanted 

by a functional test for sovereign immunity under South Dakota law.  In place of High-

Grade Oil, Claimants instead urge this Court to import FSIA jurisprudence into South 
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Dakota law, yet misunderstands both how FSIA is used procedurally at the federal level 

and how these FSIA cases undermine its own argument.5 

 First, FSIA is a jurisdictional statute enacted by Congress that makes foreign 

states presumptively immune from the subject-matter jurisdiction of U.S. courts.  EIG 

Energy Fund XIV, L.P. v. Petroleo Brasileiro, S.A., 894 F.3d 339, 344 (D.C. Cir. 2018).  

The logic of FSIA in promoting comity among nations is apparent:  subjecting foreign 

states to suit in U.S. courts chills relationships of value to U.S. diplomacy and potentially 

exposes the United States to the same abroad.  See Tucker v. Whitaker Travel, Ltd., 620 

F. Supp. 578, 583 (E.D. Pa 1985).  A foreign state, its political subdivisions, and 

majority-owned agencies or instrumentalities may all benefit from FSIA.  See 28 U.S.C. 

§ 1603(a).  A commercial activity exception under FSIA applies to acts in the United 

States or to extraterritorial acts having a direct effect in the United States.  28 U.S.C. § 

1605(a)(2).  However, unlike the comity-based subject-matter jurisdiction analysis to 

which FSIA applies under federal Rule 12(b)(1), in the state-level Rule 12(b)(5) posture 

here, state sovereign immunity is a defense that bars relief, not a bar to the court’s 

jurisdiction over the matter.  Thus, FSIA analysis is a priori inapposite. 

 Second, Claimants FSIA cases provide no compelling authority to overrule the 

Court’s High-Grade Oil standard.  Of the five cases cited in Claimants’ brief, two are 

                                                      
5 Claimants also advance a collateral argument that state sovereign immunity does not 

extend to acts committed beyond the state’s borders.  Appellant’s Brief at 17, n. 6.  Both 

cases cited by Claimants, State v. City of Hudson, 42 N.W.2d 546 (Minn. 1950), and City 

of Cincinnati, Ohio v. Commonwealth ex rel. Reeves, 167 S.W.2d 709 (Ky. 1942) 

concern municipal, rather than state, ownership of physical property in adjacent states 

and are thus more akin to Aune and distinguishable from the present case.  Further, in 

Hair v. Tennessee Cons. Retirement System, a federal district court examined the same 

quotation Claimants cite from Cincinnati and Hudson, labeling it “dicta” and applying 

instead a state “alter ego” analysis.  790 F.Supp. 1358, 1362 (M.D. Tenn. 1992). 
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out-of-circuit federal district court cases construing federal, not state, law, and thus 

entitled to no deference by this Court when determining how sovereign immunity applies 

to State.  Tucker concerns a national government agency of the Bahamas, while 

Wasserstein Perella Emerging Markets Fin., L.P. v. Province of Formosa, 2000 WL 

573231 (S.D.N.Y. 2000), concerns a sub-national province of Argentina akin to a state.  

The remaining three circuit court cases (Wolf v. Banco Nacional de Mexico, S.A., 739 

F.2d 1458 (9th Cir. 1984); Atlantica Holdings, Inc. v. Sovereign Wealth Fund Samruk-

Kazyna JSC, 813 F.3d 98 (2d Cir. 2016); EIG Energy, 894 F.3d 339 (D.C. Cir. 2018), 

similarly construe federal law and concern instrumentalities of foreign governments, not 

actual state government agencies, as in the case at bar.  Each ultimately undermines 

Claimants’ own argument as follows. 

 In Tucker, 620 F. Supp. 578, plaintiffs sought to hold the Bahamian government 

liable for injuries suffered while horseback riding on vacation.  The court rejected 

plaintiffs’ contention the government’s regulation of the tourism industry was 

commercial activity under FSIA, finding such involvement instead “peculiarly 

governmental.”  Id. at 584.  While the court did find the government’s advertising and 

promotion of tourism could be commercial activity under FSIA, it also required a “nexus 

between the plaintiff’s grievance and the sovereign’s commercial activity….”  Id.  In the 

court’s view, the negligence of a private tour operator was too remote to hold the 

government accountable under FSIA.  Id. at 585.  The nexus between State’s regulation, 

development, and implementation of economic development policy and the acts of 

SDRC, Inc. and LP6 while soliciting investors, such as Claimants, is similarly attenuated. 
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 Wasserstein, 2000 WL 573231, tested whether an investment banking transaction 

qualified as commercial activity under FSIA when it involved an Argentine province’s 

wholly owned bank, which was later privatized, after which the province stepped directly 

into negotiations with the U.S. party before ultimately refusing to close on the deal.  On a 

complex set of facts, the court held FSIA’s commercial activity exception applied to the 

province because “[r]etaining a private investment bank to raise money for a loan, like 

borrowing money and issuing debt instruments, is an inherently commercial transaction.”  

Id. at 9.  However superficial the similarities with Claimants’ case may be, Wasserstein is 

fully distinguishable on three grounds.  First, the circumstances first giving rise to the 

claim began when the bank, unlike SDRC, Inc. and LP6, was wholly owned by the 

province.  Second, unlike the present case, there was direct governmental action:  a 

provincial official stepped in to negotiate directly with the plaintiff following the bank’s 

privatization.  Third, the province executed a written instrument and later provided 

comfort letters to the plaintiff before ultimately reneging on the deal. 

 Wolf, Atlantica, and EIG Energy are all similar in that they involved entities either 

wholly or majority owned by foreign governments.  In each case, for broadly similar 

reasons, the court found the FSIA commercial activity exception applied.  However, 

Claimants ignore an important U.S. Supreme Court decision construing the limits of state 

ownership under FSIA applicable here.  In Dole Food Co. v. Patrickson, 538 U.S. 468 

(2003), the Court announced that for purposes of 28 U.S.C. § 1603(b) (FSIA’s definition 

of “agency or instrumentality of a foreign state”), indirect subsidiaries of a foreign state 

are not instrumentalities of the foreign state because “only direct ownership of a majority 
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of shares [by the foreign state] satisfies the statutory requirement.”  Id. at 474 (emphasis 

added).   

Here, there is no direct State ownership of SDRC, Inc., as in Wolf, Atlantica, and 

EIG Energy, and therefore certainly no ownership of SD Investment Fund LLC 6 or LP6 

given the Court’s approach in Dole.  There is no direct State engagement with Claimants 

akin to Wasserstein, but at best the attenuated relationship the district court rejected in 

Tucker.  Thus, even under Claimants’ own FSIA analogy, there is insufficient basis to 

waive State’s sovereign immunity. 

5.         Claimants’ Argument on Appeal for a State Securities Law 

Immunities Exception Was Waived and Never Pled, But in Any Event 

Requires Commercial Activity Not Present Here. 

 

Claimants, for the first time, now contend the legislature’s enactment of the 

Uniform Securities Act of 2002 (SDCL 47-31B-101 et seq.) (“Act”) operates as a waiver 

of sovereign immunity against State in the same manner as the U.C.C. did with the state 

cement plant in Arcon and L.R. Foy.  Appellant’s Brief at 19.  Claimants failed to present 

this argument to the trial court, and thus it is waived on appeal.  Cain v. Fortis Ins. Co., 

2005 S.D. 39, ¶ 22, 694 N.W.2d 709, 714 (citing Action Mech., Inc. v. Deadwood 

Historic, 2002 S.D. 121, ¶ 50, 652 N.W.2d 742, 755).   

Just as Claimants failed to present this argument to the trial court, Claimants also 

failed to allege specifically any violation of the Act in its Amended Complaint.  See CR 

114-125.6  Allowing this new argument on appeal would allow Claimants to amend 

constructively its Complaint a second time to add a cause of action after the circuit 

                                                      
6 The Amended Complaint details five counts:  Common Law Fraud, Breach of Fiduciary 

Duty, Aiding and Abetting Breach, and Pierce the Corporate Veil.  No count in the 

Amended Complaint invokes the Act or any specific provision for relief in Chapter 47. 
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court’s dismissal below.  This Court roundly rejected such a result in Hernandez v. Avera 

Queen of Peace Hosp., 2016 S.D. 68, ¶ 23, 886 N.W.2d 338, 346 (refusing to address 

claim of discrimination because appellant “never asserted [such] a cause of action” in her 

complaint).  Claimants’ Securities Act waiver argument is similarly infirm. 

Should the Court nevertheless consider this new argument on appeal, it will find 

Claimants’ analogy falls far short of this Court’s requirements in a Rule 12(b)(5) context 

and in the U.C.C. cases involving sovereign immunity above.  As noted at the outset of 

this brief, overcoming a motion to dismiss for failure to state a claim requires more than a 

speculative right to relief.  Hernandez, 2016 S.D. 68, ¶ 23.  Assuming, arguendo, the 

Court applies the Act’s definition of “person” set forth at SDCL 47-31B-102(20) to State 

as it did in the U.C.C. context with “organization,” civil liability under the Act still does 

not attach unless State “sells” a security.  SDCL 47-31B-509(b).  “Sale” of a security is 

defined elsewhere in the Act as “every contract of sale, [or] contract to sell … [a 

security], and offer to sell includes every attempt or offer to dispose of, or solicitation of 

an offer to purchase, a security….”  SDCL 47-31B-102(26).  Setting aside the Consulting 

Contract’s bar, South Dakota’s own Constitution barred State from owning shares in 

SDRC, Inc. or any of its affiliates that sold or offered LP6 securities.7  Claimants have 

not alleged State directly offered or sold LP6 securities to investors.  The Offering Memo 

provided to Claimants was issued by SDRC, Inc., not by State.  The general partner of the 

                                                      
7 See infra, Section B.3 for a complete discussion of restrictions on State’s commercial 

activity under South Dakota law and State’s contract with SDRC, Inc. 
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limited partnership was an affiliate of SDRC, Inc., not of State.  State was at minimum 

three steps removed from the sale of the LP6 securities.8 

In advancing its new Securities Act argument on appeal, Claimants now invite the 

Court to fill in the blanks for Claimants, seeking to transform the broad assertions in its 

own Amended Complaint into Court-supplied facts in an effort to “raise more than a 

speculative right to relief.”  Hernandez, 2016 S.D. 68, ¶ 15 (citing Sisney, 2008 S.D. 71, ¶ 

8, 754 N.W.2d at 643).  The generalized facts as pled in the Amended Complaint, even if 

true, stand in stark contrast to the direct sale of cement to customers by a wholly state-

owned enterprise the Court had in mind when applying the U.C.C. to waive sovereign 

immunity in Arcon and L.R. Foy.  Claimants’ redress under the Act, if any, ultimately lies 

with SDRC, Inc., not State.  The legislature’s enactment of the Uniform Securities Act of 

2002 is therefore simply insufficient to waive sovereign immunity given the Court’s 

approach in Hernandez and the U.C.C. cases above.   

  

                                                      
8 LP6 (entity allegedly issuing securities) to SD Investment Fund LLC 6 (general partner) 

to SDRC, Inc. (consultant) to State. 
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CONCLUSION 

 For the reasons stated above, State urges this Court to affirm the trial court’s 

Order dismissing Claimants’ case below. 

 Dated this 16th day of January, 2020. 

       RESPECTFULLY SUBMITTED, 

              

     /s  Paul E. Bachand       /s/  Aaron P. Scheibe   

Paul E. Bachand                                                         Aaron P. Scheibe 
Special Assistant Attorney General                           Special Assistant Attorney General 
PO Box 1174                                                              PO Box 1174 
Pierre, SD 57501                                                        Pierre, SD 57501                     
(605) 224-0461                                                           (605) 224-0461 
pbachand@pirlaw.com     ascheibe@pirlaw.com 
Attorney for Appellees                                               Attorney for Appellees 

  
/s/  Robert Morris                     
Robert Morris                          
Special Assistant Attorney General    
PO Box 370                                                     
Belle Fourche, SD 57717                                
(605) 723-7777                                                
bobmorris@westriverlaw.com            
Attorney for Appellees 
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SD. Const. Art III, §27 Suits against the state. (South Dakota Constitutional Conventions (2017 Edition))

-1-  

§27. Suits against the state.

The Legislature shall direct by law in what manner and in what courts suits may be brought 
against the state.

20



SDCL 1-53-3 Purpose of Governor's Office of Economic Development. (South Dakota Codified Laws (2019 Edition))

-1-  

1-53-3. Purpose of Governor's Office of Economic Development. The Governor's Office of 
Economic Development shall forge a private-public partnership among state government, 
local communities, higher education, and the private sector to create jobs that create goods 
and services for use within the state and for export outside the state, which results in the 
creation of new wealth.

Source: SL 1987, ch 390 (Ex. Ord. 87-1), § 32; SDCL § 1-33-18; SL 2005, ch 10, § 14; SDCL § 
1-52-3.2; SL 2011, ch 1 (Ex. Ord. 11-1), § 56, eff. Apr. 12, 2011. 
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SDCL 1-53-4 Functions of Governor's Office of Economic Development. (South Dakota Codified Laws (2019 Edition))

-1-  

1-53-4. Functions of Governor's Office of Economic Development. The Governor's Office of 
Economic Development shall perform the following functions to seek new employment 
opportunities, strengthen existing employment opportunities, and spawn new and innovative 
economic development opportunities:

(1) To attract to South Dakota those business enterprises or those subsidiaries or satellite 
operations that can benefit from our favorable business environment.

(2) To assist in the expansion and diversification of existing businesses.

(3) To encourage and facilitate the initiation of new enterprises and development of new 
products that respond to identifiable markets.

(4) To establish a viable basis of financing business operations with a substantial venture 
capital fund, managed effectively, and with the flexibility that will permit application to 
funding needs of start-up, expansion, and production.

(5) To recognize markets that can be expanded and to discover new markets for agricultural 
products, manufactured goods, and services.

(6) To promote, by every possible means, all forms of goods and services, agricultural 
products, processing and packaging to maximize value added before delivery to national or 
international markets.

(7) To coordinate and exploit the capabilities that exist at the several public and private 
institutions of higher education and to encourage the development of new processes and 
technology through expanded programs of research.

(8) To take full advantage of the associations, the public and private organizations, the 
financial institutions and the governmental entities that exist at the local or community level 
in implementing programs and in accomplishing specific functions or tasks.

(9) To respond to opportunities that may develop and to meet such other responsibilities as 
may be assigned by executive or legislative direction.

Source: SL 1987, ch 390 (Ex. Ord. 87-1), § 33; SDCL § 1-33-19; SL 2005, ch 10, § 15; SDCL § 
1-52-3.3; SL 2011, ch 1 (Ex. Ord. 11-1), § 56, eff. Apr. 12, 2011. 
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SDCL 15-6-12(b) Manner of presenting defenses and objections. (South Dakota Codified Laws (2019 Edition))

-1-  

15-6-12(b). Manner of presenting defenses and objections. Every defense, in law or fact, to a 
claim for relief in any pleading, whether a claim, counterclaim, cross-claim, or third-party 
claim, shall be asserted in the responsive pleading thereto if one is required, except that the 
following defenses may at the option of the pleader be made by motion:

(1) Lack of jurisdiction over the subject matter;

(2) Lack of jurisdiction over the person;

(3) Insufficiency of process;

(4) Insufficiency of service of process;

(5) Failure to state a claim upon which relief can be granted;

(6) Failure to join a party under § 15-6-19.

A motion making any of these defenses shall be made before pleading if a further pleading is 
permitted. No defense or objection is waived by being joined with one or more other defenses 
or objections in a responsive pleading or motion. If a pleading sets forth a claim for relief to 
which the adverse party is not required to serve a responsive pleading, the party may assert 
at the trial any defense in law or fact to that claim for relief. If, on a motion asserting the 
defense numbered (5) to dismiss for failure of the pleading to state a claim upon which relief 
can be granted, matters outside the pleading are presented to and not excluded by the court, 
the motion shall be treated as one for summary judgment and disposed of as provided in § 
15-6-56, and all parties shall be given reasonable opportunity to present all material made 
pertinent to such a motion by § 15-6-56.

Source: SDC 1939 & Supp 1960, § 33.1002; SD RCP, Rule 12 (b), as adopted by Sup. Ct. 
Order March 29, 1966, effective July 1, 1966; as amended by Sup. Ct. Order No. 2, March 31, 
1969, effective July 1, 1969; SL 2006, ch 285 (Supreme Court Rule 06-11), eff. July 1, 2006. 
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SDCL 47-31B-102 Definitions. (South Dakota Codified Laws (2019 Edition))

-1-  

47-31B-102. Definitions. In this chapter, unless the context otherwise requires:

(1) "Director," the director of insurance;

(2) "Agent," an individual, other than a broker-dealer, who represents a broker-dealer in 
effecting or attempting to effect purchases or sales of securities or represents an issuer in 
effecting or attempting to effect purchases or sales of the issuer's securities. But a partner, 
officer, or director of a broker-dealer or issuer, or an individual having a similar status or 
performing similar functions is an agent only if the individual otherwise comes within the 
term. The term does not include an individual excluded by rule adopted or order issued 
under this chapter;

(3) "Bank,":

(A) A banking institution organized under the laws of the United States;

(B) A member bank of the Federal Reserve System;

(C) Any other banking institution, whether incorporated or not, doing business under the 
laws of a state or of the United States, a substantial portion of the business of which consists 
of receiving deposits or exercising fiduciary powers similar to those permitted to be exercised 
by national banks under the authority of the comptroller of the currency pursuant to Section 
1 of Public Law 87-722 (12 U.S.C. § 92a), and which is supervised and examined by a state or 
federal agency having supervision over banks, and which is not operated for the purpose of 
evading this chapter; and

(D) A receiver, conservator, or other liquidating agent of any institution or firm included in 
subparagraph (A), (B), or (C);

(4) "Broker-dealer," a person engaged in the business of effecting transactions in securities 
for the account of others or for the person's own account. The term does not include:

(A) An agent;

(B) An issuer;

(C) A bank or savings institution if its activities as broker-dealer are limited to those specified 
in subsection 3(a)(4) and 3(a)(5) of the Securities Exchange Act of 1934 (15 U.S.C. § 
78c(a)(4) and (5)), or a bank that satisfies the conditions specified in Section 3(a)(4)(E) of 
the Securities Exchange Act of 1934 (15 U.S.C. § 78c(a)(4));

(D) An international banking institution; or

(E) A person excluded by rule adopted or order issued under this chapter;

(5) "Depository institution,":
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SDCL 47-31B-102 Definitions. (South Dakota Codified Laws (2019 Edition))

-2-  

(A) A bank; or

(B) A savings institution, trust company, credit union, or similar institution that is organized 
or chartered under the laws of a state or of the United States, authorized to receive deposits, 
and supervised and examined by an official or agency of a state or the United States if its 
deposits or share accounts are insured to the maximum amount authorized by statute by the 
Federal Deposit Insurance Corporation, the National Credit Union Share Insurance Fund, or 
a successor authorized by federal law. The term does not include:

(i) An insurance company or other organization primarily engaged in the business of 
insurance;

(ii) A Morris Plan bank; or

(iii) An industrial loan company;

(6) "Federal covered investment adviser," a person registered under the Investment Advisers 
Act of 1940;

(7) "Federal covered security," a security that is, or upon completion of a transaction will be, 
a covered security under Section 18(b) of the Securities Act of 1933 (15 U.S.C. § 77r(b)) or 
rules or regulations adopted pursuant to that provision;

(8) "Filing," the receipt under this chapter of a record by the director or a designee of the 
director;

(9) "Fraud," "deceit," and " defraud," are not limited to common law deceit;

(10) "Guaranteed," guaranteed as to payment of all principal and all interest;

(11) "Institutional investor," any of the following, whether acting for itself or for others in a 
fiduciary capacity:

(A) A depository institution or international banking institution;

(B) An insurance company;

(C) A separate account of an insurance company;

(D) An investment company as defined in the Investment Company Act of 1940;

(E) A broker-dealer registered under the Securities Exchange Act of 1934;

(F) An employee pension, profit-sharing, or benefit plan if the plan has total assets in excess 
of ten million dollars or its investment decisions are made by a named fiduciary, as defined 
in the Employee Retirement Income Security Act of 1974, that is a broker-dealer registered 
under the Securities Exchange Act of 1934, an investment adviser registered or exempt from 
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SDCL 47-31B-102 Definitions. (South Dakota Codified Laws (2019 Edition))

-3-  

registration under the Investment Advisers Act of 1940, an investment adviser registered 
under this chapter, a depository institution, or an insurance company;

(G) A plan established and maintained by a state, a political subdivision of a state, or an 
agency or instrumentality of a state or a political subdivision of a state for the benefit of its 
employees, if the plan has total assets in excess of ten million dollars or its investment 
decisions are made by a duly designated public official or by a named fiduciary, as defined in 
the Employee Retirement Income Security Act of 1974, that is a broker-dealer registered 
under the Securities Exchange Act of 1934, an investment adviser registered or exempt from 
registration under the Investment Advisers Act of 1940, an investment adviser registered 
under this chapter, a depository institution, or an insurance company;

(H) A trust, if it has total assets in excess of ten million dollars, its trustee is a depository 
institution, and its participants are exclusively plans of the types identified in subparagraph 
(F) or (G), regardless of the size of their assets, except a trust that includes as participants 
self-directed individual retirement accounts or similar self-directed plans;

(I) An organization described in Section 501(c)(3) of the Internal Revenue Code (26 U.S.C. § 
501(c)(3)), corporation, Massachusetts trust or similar business trust, limited liability 
company, or partnership, not formed for the specific purpose of acquiring the securities 
offered, with total assets in excess of ten million dollars;

(J) A small business investment company licensed by the Small Business Administration 
under Section 301(c) of the Small Business Investment Act of 1958 (15 U.S.C. § 681(c)) with 
total assets in excess of ten million dollars;

(K) A private business development company as defined in Section 202(a) (22) of the 
Investment Advisers Act of 1940 (15 U.S.C. § 80b-2(a)(22)) with total assets in excess of ten 
million dollars;

(L) A federal covered investment adviser acting for its own account;

(M) A qualified institutional buyer as defined in Rule 144A(a)(1), other than Rule 
144A(a)(1)(i)(H), adopted under the Securities Act of 1933 (17 C.F.R. 230.144A);

(N) A major United State institutional investor as defined in Rule 15a-6(b)(4)(i) adopted 
under the Securities Exchange Act of 1934 (17 C.F.R. 240.15a-6);

(O) Any other person, other than an individual, of institutional character with total assets in 
excess of ten million dollars not organized for the specific purpose of evading this chapter; or

(P) Any other person specified by rule adopted or order issued under this chapter; 
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SDCL 47-31B-102 Definitions. (South Dakota Codified Laws (2019 Edition))

-4-  

(12) "Insurance company," a company organized as an insurance company whose primary 
business is writing insurance or reinsuring risks underwritten by insurance companies and 
which is subject to supervision by the insurance commissioner or a similar official or agency 
of a state;

(13) "Insured," insured as to payment of all principal and all interest;

(14) "International banking institution," an international financial institution of which the 
United States is a member and whose securities are exempt from registration under the 
Securities Act of 1933;

(15) "Investment adviser," a person that, for compensation, engages in the business of 
advising others, either directly or through publications or writings, as to the value of 
securities or the advisability of investing in, purchasing, or selling securities or that, for 
compensation and as a part of a regular business, issues or promulgates analyses or reports 
concerning securities. The term includes a financial planner or other person that, as an 
integral component of other financially related services, provides investment advice to others 
for compensation as part of a business or that holds itself out as providing investment advice 
to others for compensation. The term does not include:

(A) An investment adviser representative;

(B) A lawyer, accountant, engineer, or teacher whose performance of investment advice is 
solely incidental to the practice of the person's profession;

(C) A broker-dealer or its agents whose performance of investment advice is solely incidental 
to the conduct of business as a broker-dealer and that does not receive special compensation 
for the investment advice;

(D) A publisher of a bona fide newspaper, news magazine, or business or financial 
publication of general and regular circulation;

(E) A federal covered investment adviser;

(F) A bank or savings institution;

(G) Any other person that is excluded by the Investment Advisers Act of 1940 from the 
definition of investment adviser; or

(H) Any other person excluded by rule adopted or order issued under this chapter;

(16) "Investment adviser representative," an individual employed by or associated with an 
investment adviser or federal covered investment adviser and who makes any 
recommendations or otherwise gives investment advice regarding securities, manages 
accounts or portfolios of clients, determines which recommendation or advice regarding 
securities should be given, provides investment advice or holds herself or himself out as 
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-5-  

providing investment advice, receives compensation to solicit, offer, or negotiate for the sale 
of or for selling investment advice, or supervises employees who perform any of the 
foregoing. The term does not include an individual who:

(A) Performs only clerical or ministerial acts;

(B) Is an agent whose performance of investment advice is solely incidental to the individual 
acting as an agent and who does not receive special compensation for investment advisory 
services;

(C) Is employed by or associated with a federal covered investment adviser, unless the 
individual has a place of business in this state as that term is defined by rule adopted under 
Section 203A of the Investment Advisers Act of 1940 (15 U.S.C. § 80b-3a) and is:

(i) An investment adviser representative as that term is defined by rule adopted under 
Section 203A of the Investment Advisers Act of 1940 (15 U.S.C. § 80b-3a); or

(ii) Not a supervised person as that term is defined in Section 202(a)(25) of the Investment 
Advisers Act of 1940 (15 U.S.C. § 80b-2(a)(25)); or 

(D) Is excluded by rule adopted or order issued under this chapter;

(17) "Issuer," a person that issues or proposes to issue a security, subject to the following:

(A) The issuer of a voting trust certificate, collateral trust certificate, certificate of deposit for 
a security, or share in an investment company without a board of directors or individuals 
performing similar functions is the person performing the acts and assuming the duties of 
depositor or manager pursuant to the trust or other agreement or instrument under which 
the security is issued;

(B) The issuer of an equipment trust certificate or similar security serving the same purpose 
is the person by which the property is or will be used or to which the property or equipment 
is or will be leased or conditionally sold or that is otherwise contractually responsible for 
assuring payment of the certificate;

(C) The issuer of a fractional undivided interest in an oil, gas, or other mineral lease or in 
payments out of production under a lease, right, or royalty is the owner of an interest in the 
lease or in payments out of production under a lease, right, or royalty, whether whole or 
fractional, that creates fractional interests for the purpose of sale;

(18) "Nonissuer transaction" or "nonissuer distribution," a transaction or distribution not 
directly or indirectly for the benefit of the issuer;
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(19) "Offer to purchase," an attempt or offer to obtain, or solicitation of an offer to sell, a 
security or interest in a security for value. The term does not include a tender offer that is 
subject to Section 14(d) of the Securities Exchange Act of 1934 (15 U.S.C. § 78n(d));

(20) "Person," an individual; corporation; business trust; estate; trust; partnership; limited 
liability company; association; joint venture; government; governmental subdivision, agency, 
or instrumentality; public corporation; or any other legal or commercial entity;

(21) "Place of business," of a broker-dealer, an investment adviser, or a federal covered 
investment adviser means:

(A) An office at which the broker-dealer, investment adviser, or federal covered investment 
adviser regularly provides brokerage or investment advice or solicits, meets with, or 
otherwise communicates with customers or clients; or

(B) Any other location that is held out to the general public as a location at which the broker-
dealer, investment adviser, or federal covered investment adviser provides brokerage or 
investment advice or solicits, meets with, or otherwise communicates with customers or 
clients;

(22) "Predecessor act," chapter 47-31A;

(23) "Price amendment," the amendment to a registration statement filed under the 
Securities Act of 1933 or, if an amendment is not filed, the prospectus or prospectus 
supplement filed under the Securities Act of 1933 that includes a statement of the offering 
price, underwriting and selling discounts or commissions, amount of proceeds, conversion 
rates, call prices, and other matters dependent upon the offering price;

(24) "Principal place of business," of a broker-dealer or an investment adviser means the 
executive office of the broker-dealer or investment adviser from which the officers, partners, 
or managers of the broker-dealer or investment adviser direct, control, and coordinate the 
activities of the broker-dealer or investment adviser;

(25) "Record," except in the phrases "of record," "official record," and "public record," 
information that is inscribed on a tangible medium or that is stored in an electronic or other 
medium and is retrievable in perceivable form;

(26) "Sale," includes every contract of sale, contract to sell, or disposition of, a security or 
interest in a security for value, and offer to sell includes every attempt or offer to dispose of, 
or solicitation of an offer to purchase, a security or interest in a security for value. Both terms 
include: 
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(A) A security given or delivered with, or as a bonus on account of, a purchase of securities or 
any other thing constituting part of the subject of the purchase and having been offered and 
sold for value;

(B) A gift of assessable stock involving an offer and sale; and

(C) A sale or offer of a warrant or right to purchase or subscribe to another security of the 
same or another issuer and a sale or offer of a security that gives the holder a present or 
future right or privilege to convert the security into another security of the same or another 
issuer, including an offer of the other security;

(27) "Securities and Exchange Commission," the United States Securities and Exchange 
Commission;

(28) "Security," a note; stock; treasury stock; security future; bond; debenture; evidence of 
indebtedness; certificate of interest or participation in a profit-sharing agreement; collateral 
trust certificate; preorganization certificate or subscription; transferable share; investment 
contract; voting trust certificate; certificate of deposit for a security; fractional undivided 
interest in oil, gas, or other mineral rights; put, call, straddle, option, or privilege on a 
security, certificate of deposit, or group or index of securities, including an interest therein or 
based on the value thereof; put, call, straddle, option, or privilege entered into on a national 
securities exchange relating to foreign currency; or, in general, an interest or instrument 
commonly known as a security; or a certificate of interest or participation in, temporary or 
interim certificate for, receipt for, guarantee of, or warrant or right to subscribe to or 
purchase, any of the foregoing. The term:

(A) Includes both a certificated and an uncertificated security;

(B) Does not include an insurance or endowment policy or annuity contract under which an 
insurance company promises to pay a fixed sum of money either in a lump sum or 
periodically for life or other specified period;

(C) Does not include an interest in a contributory or noncontributory pension or welfare plan 
subject to the Employee Retirement Income Security Act of 1974;

(D) Includes as an investment contract an investment in a common enterprise with the 
expectation of profits to be derived primarily from the efforts of a person other than the 
investor and a common enterprise means an enterprise in which the fortunes of the investor 
are interwoven with those of either the person offering the investment, a third party, or other 
investors; and

(E) Includes as an investment contract, among other contracts, an interest in a limited 
partnership and a limited liability company and an investment in a viatical settlement or 
similar agreement;
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(29) "Self-regulatory organization," a national securities exchange registered under the 
Securities Exchange Act of 1934, a national securities association of broker-dealers registered 
under the Securities Exchange Act of 1934, a clearing agency registered under the Securities 
Exchange Act of 1934, or the Municipal Securities Rule-making Board established under the 
Securities Exchange Act of 1934;

(30) "Sign," with present intent to authenticate or adopt a record:

(A) To execute or adopt a tangible symbol; or

(B) To attach or logically associate with the record an electronic symbol, sound, or process;

(31) "State," a state of the United States, the District of Columbia, Puerto Rico, the United 
States Virgin Islands, or any territory or insular possession subject to the jurisdiction of the 
United States.

Source: SL 2004, ch 278, § 2; SL 2018, ch 278, § 4. 
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47-31B-509. Civil liability. (a) Securities Litigation Uniform Standards Act. Enforcement of 
civil liability under this section is subject to the Securities Litigation Uniform Standards Act 
of 1998.

(b) Liability of seller to purchaser. A person is liable to the purchaser if the person sells a 
security in violation of § 47-31B-301 or, by means of an untrue statement of a material fact or 
an omission to state a material fact necessary in order to make the statement made, in light 
of the circumstances under which it is made, not misleading, the purchaser not knowing the 
untruth or omission and the seller not sustaining the burden of proof that the seller did not 
know and, in the exercise of reasonable care, could not have known of the untruth or 
omission. An action under this subsection is governed by the following:

(1) The purchaser may maintain an action to recover the consideration paid for the security, 
less the amount of any income received on the security, and interest at Category D, § 54-3-16 
from the date of the purchase, costs, and reasonable attorneys' fees determined by the court, 
upon the tender of the security, or for actual damages as provided in paragraph (3).

(2) The tender referred to in paragraph (1) may be made any time before entry of judgment. 
Tender requires only notice in a record of ownership of the security and willingness to 
exchange the security for the amount specified. A purchaser that no longer owns the security 
may recover actual damages as provided in paragraph (3).

(3) Actual damages in an action arising under this subsection are the amount that would be 
recoverable upon a tender less the value of the security when the purchaser disposed of it, 
and interest at Category D § 54-3-16 from the date of the purchase, costs, and reasonable 
attorneys' fees determined by the court.

(c) Liability of purchaser to seller. A person is liable to the seller if the person buys a security 
by means of an untrue statement of a material fact or omission to state a material fact 
necessary in order to make the statement made, in light of the circumstances under which it 
is made, not misleading, the seller not knowing of the untruth or omission, and the 
purchaser not sustaining the burden of proof that the purchaser did not know, and in the 
exercise of reasonable care, could not have known of the untruth or omission. An action 
under this subsection is governed by the following:

(1) The seller may maintain an action to recover the security, and any income received on the 
security, costs, and reasonable attorneys' fees determined by the court, upon the tender of 
the purchase price, or for actual damages as provided in paragraph (3).

(2) The tender referred to in paragraph (1) may be made any time before entry of judgment. 
Tender requires only notice in a record of the present ability to pay the amount tendered and 
willingness to take delivery of the security for the amount specified. If the purchaser no 
longer owns the security, the seller may recover actual damages as provided in paragraph (3).
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(3) Actual damages in an action arising under this subsection are the difference between the 
price at which the security was sold and the value the security would have had at the time of 
the sale in the absence of the purchaser's conduct causing liability, and interest at Category D 
§ 54-3-16 from the date of the sale of the security, costs, and reasonable attorneys' fees 
determined by the court.

(d) Liability of unregistered broker-dealer and agent. A person acting as a broker-dealer or 
agent that sells or buys a security in violation of § 47-31B-401(a), 47-31B-402(a), or 47-31B-
506 is liable to the customer. The customer, if a purchaser, may maintain an action for 
recovery of actual damages as specified in subsections (b)(1) through (3), or, if a seller, for a 
remedy as specified in subsections (c)(1) through (3).

(e) Liability of unregistered investment adviser and investment adviser representative. A 
person acting as an investment adviser or investment adviser representative that provides 
investment advice for compensation in violation of § 47-31B-403(a), 47-31B-404(a), or 47-
31B-506 is liable to the client. The client may maintain an action to recover the consideration 
paid for the advice, interest at Category D § 54-3-16 from the date of payment, costs, and 
reasonable attorneys' fees determined by the court.

(f) Liability for investment advice. A person that receives directly or indirectly any 
consideration for providing investment advice to another person and that employs a device, 
scheme, or artifice to defraud the other person or engages in an act, practice, or course of 
business that operates or would operate as a fraud or deceit on the other person, is liable to 
the other person. An action under this subsection is governed by the following:

(1) The person defrauded may maintain an action to recover the consideration paid for the 
advice and the amount of any actual damages caused by the fraudulent conduct, interest at 
Category D § 54-3-16 from the date of the fraudulent conduct, costs, and reasonable 
attorneys' fees determined by the court, less the amount of any income received as a result of 
the fraudulent conduct.

(2) This subsection does not apply to a broker-dealer or its agents if the investment advice 
provided is solely incidental to transacting business as a broker-dealer and no special 
compensation is received for the investment advice.

(g) Joint and several liability. The following persons are liable jointly and severally with and 
to the same extent as persons liable under subsections (b) through (f):

(1) A person that directly or indirectly controls a person liable under subsections (b) through 
(f), unless the controlling person sustains the burden of proof that the person did not know, 
and in the exercise of reasonable care could not have known, of the existence of conduct by 
reason of which the liability is alleged to exist;

(2) An individual who is a managing partner, executive officer, or director of a person liable 
under subsections (b) through (f), including an individual having a similar status or 
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performing similar functions, unless the individual sustains the burden of proof that the 
individual did not know and, in the exercise of reasonable care could not have known, of the 
existence of conduct by reason of which the liability is alleged to exist;

(3) An individual who is an employee of or associated with a person liable under subsections 
(b) through (f) and who materially aids the conduct giving rise to the liability, unless the 
individual sustains the burden of proof that the individual did not know and, in the exercise 
of reasonable care could not have known, of the existence of conduct by reason of which the 
liability is alleged to exist; and

(4) A person that is a broker-dealer, agent, investment adviser, or investment adviser 
representative that materially aids the conduct giving rise to the liability under subsections 
(b) through (f), unless the person sustains the burden of proof that the person did not know 
and, in the exercise of reasonable care could not have known, of the existence of conduct by 
reason of which liability is alleged to exist.

(h) Right of contribution. A person liable under this section has a right of contribution as in 
cases of contract against any other person liable under this section for the same conduct.

(i) Survival of cause of action. A cause of action under this section survives the death of an 
individual who might have been a plaintiff or defendant.

(j) Statute of limitations. A person may not obtain relief:

(1) Under subsection (b) for violation of § 47-31B-301, or under subsection (d) or (e), unless 
the action is instituted within one year after the violation occurred; or

(2) Under subsection (b), other than for violation of § 47-31B-301, or under subsection (c) or 
(f), unless the action is instituted within the earlier of two years after discovery of the facts 
constituting the violation or five years after the violation.

(k) No enforcement of violative contract. A person that has made, or has engaged in the 
performance of, a contract in violation of this chapter or a rule adopted or order issued under 
this chapter, or that has acquired a purported right under the contract with knowledge of 
conduct by reason of which its making or performance was in violation of this chapter, may 
not base an action on the contract.

(l) No contractual waiver. A condition, stipulation, or provision binding a person purchasing 
or selling a security or receiving investment advice to waive compliance with this chapter or a 
rule adopted or order issued under this chapter is void.

(m) Survival of other rights or remedies. The rights and remedies provided by this chapter 
are in addition to any other rights or remedies that may exist, but this chapter does not 
create a cause of action not specified in this section or § 47-31B-411(e).

Source: SL 2004, ch 278, § 37. 
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CHAPTER 1

EXO 2011-01

EXECUTIVE ORDERS

EXECUTIVE REORGANIZATION ORDER 2011-01

    WHEREAS, Article IV, Section 8, of the constitution of the state of South Dakota provides that, "Except as
to elected constitutional officers, the Governor may make such changes in the organization of offices, boards,
commissions, agencies and instrumentalities, and in allocation of their functions, powers and duties, as he
considers necessary for efficient administration. If such changes affect existing law, they shall be set forth in
executive orders, which shall be submitted to the Legislature within five legislative days after it convenes,
and shall become effective, and shall have the force of law, within ninety days after submission, unless
disapproved by a resolution concurred in by a majority of all the members of either house"; and

    WHEREAS, this executive order has been submitted to the 86th Legislative Assembly on the 2nd
legislative day, being the 12th day of January, 2011;

    IT IS, THEREFORE, BY EXECUTIVE ORDER, directed that the executive branch of state government
be reorganized to comply with the following sections of this order.

GENERAL PROVISIONS

    Section 1. This executive order shall be known and may be cited as the "Executive Reorganization Order
2011-01".

    Section 2. Any agency not enumerated in this order, but established by law within another agency which is
transferred to a principal department under this order, shall also be transferred in its current form to the same
principal department and its functions shall be allocated between itself and the principal department as they
are now allocated between itself and the agency within which it is established.

    Section 3. "Agency" as used in this order shall mean any board, authority, commission, department,
bureau, division or any other unit or organization of state government.

    Section 4. "Function" as used in this order shall mean any authority, power, responsibility, duty or activity
of an agency, whether or not specifically provided for by law.

    Section 5. Unless otherwise provided by this order, division directors shall be appointed by the head of the
department or bureau of which the division is a part, and shall be removable at the pleasure of the department
or bureau head, provided, however, that both the appointment and removal of division directors shall be
subject to approval by the Governor. 

    Section 6. It is the intent of this order not to repeal or amend any laws relating to functions performed by
an agency, unless the intent is specifically expressed in this order or
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    Section 52. The Lottery Commission, created by chapter 42-7A and its functions in the former Department
of Revenue and Regulation are transferred to the Department of Revenue created by this Executive
Reorganization Order. The Secretary of Revenue shall perform the functions of the former Secretary of
Revenue and Regulation, relating to the Lottery Commission.

    Section 53. The Commission on Gaming, created by chapter 42-7B and its functions in the former
Department of Revenue and Regulation are transferred to the Department of Revenue created by this
Executive Reorganization Order. The Secretary of Revenue shall perform the functions of the former
Secretary of Revenue and Regulation, relating to the Commission on Gaming.

Department of Tourism created

    Section 54. There is hereby created a Department of Tourism. The head of the Department of Tourism is
the Secretary of Tourism who shall be appointed and serve pursuant to the provisions of the Constitution of
the State of South Dakota, Article IV, § 9.

Governor's Office of Economic Development created

    Section 55. There is hereby created a Governor's Office of Economic Development within the Department
of Executive Management. The head of the Governor's Office of Economic Development is the
Commissioner of the Governor's Office of Economic Development who shall be appointed and serve
pursuant to the provisions of the Constitution of the State of South Dakota, Article IV, § 9.

    Section 56. Pursuant to § 2-16-9, the Code Commission and Code Counsel of the Legislative Research
Council are requested to designate a new chapter 1-53, entitled Governor's Office of Economic Development
and that § 1-52-3.2, 1-52-3.3, 1-52-3.4, 1-52-3.5, 1-52-13 be transferred to that chapter.

Department of Tourism and State Development abolished. Functions of former Department of Tourism
and State Development transferred to other Departments

    Section 57. The Department of Tourism and State Development is hereby abolished. The

position of Secretary of the Department of Tourism and State Development is hereby abolished.

    Section 58. The Governor's Office of Economic Development referenced in chapter 1-52 and its functions
in the Department of Tourism and State Development are transferred to the Governor's Office of Economic
Development created by this Executive Reorganization Order. The Commissioner of the Governor's Office of
Economic Development shall perform the functions of the former Secretary of Department of Tourism and
State Development relating to the activities of the Governor's Office of Economic Development.

    Section 59. The Office of Research Commerce and its functions in the Department of Tourism and State
Development are transferred to the Governor's Office of Economic Development created by this Executive
Reorganization Order. The Commissioner of the Governor's Office of Economic Development shall perform
the functions of the former Secretary of Department of Tourism and State Development relating to the
activities of the Office of Research Commerce.

    Section 60. The Economic Development Finance Authority created by Chapter 1-16B and its functions in
the Department of Tourism and State Development are transferred to the Governor's Office of Economic
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Development created by this Executive Reorganization Order. The Commissioner of the Governor's Office of
Economic Development shall perform the functions of the former Secretary of Department of Tourism and
State Development relating to the activities of the Economic Development Finance Authority.

    Section 61. The Board of Economic Development created by Chapter 1-16G and its functions in the
Department of Tourism and State Development are transferred to the Governor's Office of Economic
Development created by this Executive Reorganization Order. The Commissioner of the Governor's Office of
Economic Development shall perform the functions of the former Secretary of Department of Tourism and
State Development relating to the activities of the Board of Economic Development.

    Section 62. The South Dakota Housing Development Authority created by chapter 11-11, and its functions
in the former Department of Tourism and State Development are transferred to the Governor's Office of
Economic Development created by this Executive Reorganization Order. The Commissioner of the
Governor's Office of Economic Development shall perform the functions of the former Secretary of the
Department of Tourism and State Development, relating to the South Dakota Housing Development
Authority.

    Section 63. The South Dakota Science and Technology Authority created by chapter 1-16H and its
functions in the Department of Tourism and State Development are transferred to the Governor's Office of
Economic Development created by this Executive Reorganization Order. The Commissioner of the
Governor's Office of Economic Development shall perform the functions of the former Secretary of
Department of Tourism and State Development relating to the activities of the South Dakota Science and
Technology Authority.

    Section 64. The South Dakota Energy Infrastructure Authority created by chapter 1-16I and its functions in
the Department of Tourism and State Development are transferred to the Governor's Office of Economic
Development created by this Executive Reorganization Order. The Commissioner of the Governor's Office of
Economic Development shall perform the functions of the former Secretary of Department of Tourism and
State Development relating to

the activities of the South Dakota Energy Infrastructure Authority.

    Section 65. The South Dakota Ellsworth Development Authority created by chapter 1-16J and its functions
in the Department of Tourism and State Development are transferred to the Governor's Office of Economic
Development created by this Executive Reorganization Order. The Commissioner of the Governor's Office of
Economic Development shall perform the functions of the former Secretary of Department of Tourism and
State Development relating to the activities of the South Dakota Ellsworth Development Authority.

    Section 66. The Office of Tourism and its functions in the former Department of Tourism and State
Development are transferred to the Department of Tourism created by this Executive Reorganization Order.
The Secretary of Tourism shall perform the functions of the former Secretary of Tourism and State
Development, relating to the Office of Tourism.

    Section 67. The Board of Tourism created by chapter 1-52 and its functions in the former Department of
Tourism and State Development are transferred to the Department of Tourism created by this Executive
Reorganization Order. The Secretary of Tourism shall perform the functions of the former Secretary of
Tourism and State Development, relating to the Board of Tourism.
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    Section 77. The Mental Health Planning and Coordination Advisory Board and its functions in the former
Department of Human Services are transferred the Department of Social Services. The Secretary of the
Department of Social Services shall perform the functions of the Secretary of the Department of Human
Services, relating to the Mental Health Planning and Coordination Advisory Board.

    Section 78. The Drug and Alcohol Abuse Advisory Council and its functions in the former Department of
Human Services are transferred the Department of Social Services. The Secretary of the Department of Social
Services shall perform the functions of the Secretary of the Department of Human Services, relating to the
Drug and Alcohol Abuse Advisory Council.

Other Reorganization Provisions

    Section 79. The authority of the State Brand Board to employ law enforcement officers pursuant to SDCL
40-18-14 and related functions are transferred to the Office of the Attorney General, Division of Criminal
Investigation. The Attorney General of the State of South Dakota shall perform the functions relating to the
enforcement of the provisions of chapters 40-19 to 40-22, inclusive, and chapter 40-29.

    Section 80. That § 1-4-1 be transferred to chapter 1-54 and amended to read as follows:

    1-4-1. The Office Department of Tribal Governmental Relations is hereby established

to shall aid in securing and coordinating federal, state, and local resources to help solve Indian problems and
to serve as an advocate of the Indian for Native American people.

    Section 81. That § 1-4-1.1 be repealed.

    Section 82. That § 1-4-25 be transferred to chapter 1-54.

    Section 83. That § 1-4-26 be transferred to chapter 1-54.

    Section 84. That §1-16B-10 be amended to read as follows:

    1-16B-10. The secretary of tourism and state development Commissioner of the Governor's Office of
Economic Development shall serve as the chief administrative officer and direct and supervise the
administration and technical affairs of the authority.

    Section 85. That §1-16G-1 be amended to read as follows:

    1-16G-1. There is created a Board of Economic Development and the Governor may appoint up to thirteen
members to consult with and advise the Governor and the secretary of tourism and state development
Commissioner of the Governor's Office of Economic Development in carrying out the functions of the office.
The members of the board shall be appointed by the Governor for four-year terms of office so arranged that
no more than four members' terms expire in any given year. Not all members may be from the same political
party. The Governor shall designate the terms at the time of appointment. Any member appointed to fill a
vacancy arising from other than the natural expiration of a term shall serve only the unexpired portion of the
term.

    Section 86. That §1-16G-24 be amended to read as follows:
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    1-16G-24. Earnings on the revolving economic development and initiative fund and the value added
agriculture subfund may be used for the administrative costs of the Division of Finance of the Governor's
Office of Economic Development. Such earnings shall be expended in accordance with the provisions of Title
4 on warrants drawn by the state auditor on vouchers approved by the secretary of tourism and state
development Commissioner of the Governor's Office of Economic Development. Eligible expenses may not
exceed total interest earnings during the previous fiscal year prior to the deduction of loan losses for the same
fiscal year.

    Section 87. That §1-16H-38 be amended to read as follows:

    1-16H-38. The authority is attached to the Department of Tourism and State Governor's Office of
Economic Development for reporting purposes. The authority shall submit such records, information, and
reports in the form and at such times as required by the secretary commissioner. However, the authority shall
report at least annually.

    Section 88. That §1-16I-38 be amended to read as follows:

    1-16I-38. The authority is attached to the Department of Tourism and State Governor's Office of Economic
Development for reporting purposes. The authority shall submit such records, information, and reports in the
form and at such times as required by the secretary

commissioner. However, the authority shall report at least annually.

    Section 89. That §1-16J-3 be amended to read as follows:

    1-16J-3. The authority is attached to the Department of Tourism and State Governor's Office of Economic
Development for reporting purposes. The authority shall submit such records, information, and reports in the
form and at such times as required by the secretary commissioner of the Department of Tourism and State
Governor's Office of Economic Development. However, the authority shall report to the Governor at least
annually.

    Section 90. That §1-18-1.1 be repealed.

    Section 91. Pursuant to § 2-16-9, the Code Commission and Code Counsel of the Legislative Research
Council are requested to amend the following sections by deleting "and State Development":

1-18-2; 1-18-2.2; 1-18-3; 1-18-20; 1-18-32.1; 1-18B-1; 1-18C-3; 1-18C-6; 1-19-2.1; 1-19B-8; 1-19-A-2; 1-
19C-2.1; 1-20-19; 1-20-20; 1-22-5.1; 1-52-1; 1-52-14; 1-52-17; 5-15-49; 31-2-23; 31-29-62.

    Section 92. That §1-22-2.3 be amended to read as follows:

    1-22-2.3. The arts council shall continue, with all its functions, in the Department of Tourism and State
Development. The secretary of the Department of Tourism and State Development shall perform the
functions formerly exercised by the former secretary of the Department of Education and Cultural Affairs
Tourism and State Development, relating to the arts council.

    Section 93. That §1-32-2 be amended to read as follows:

    1-32-2. For the purposes of achieving reorganization under the terms of S.D. Const., Art. IV, § 8, the
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    (1)    Office of Tourism;

    (2)    Board of Tourism;

    (3)    Office of History;

    (4)    State Historical Society Board of Trustees;

    (5)    State Arts Council; and

such other tourism related functions as the Governor shall direct.

    The secretary of the Department of Tourism and State Development shall perform the functions of the
former secretary of the Department of Tourism and State Development related to tourism.

    Section 123. That § 1-52-3 be repealed.

    Section 124. That § 1-52-4 be transferred to chapter 1-53 and amended to read as follows:

    1-52-4. The Economic Development Finance Authority created by Chapter 1-16B and its functions in the
Governor's Office of Economic Development, Department of Executive Management are transferred to the
Department of Tourism and State Development created by this Executive Reorganization Order. The
secretary of the Department of Tourism and State Governor's Office of Economic Development. The
commissioner of the Governor's Office of Economic Development shall perform the functions of the former
commissioner of the Governor's Office of Economic secretary of Tourism and State Development relating to
the activities of the Economic Development Finance Authority.

    Section 125. That § 1-52-5 be transferred to chapter 1-53 and amended to read as follows:

    1-52-5. The Board of Economic Development created by Chapter 1-16G and its functions in the
Governor's Office of Economic Development, Department of Executive Management are transferred to the
Department of Tourism and State Development created by this Executive Reorganization Order. The
secretary of the Department of Tourism and State Governor's Office of Economic Development. The
commissioner of the Governor's Office of Economic Development shall perform the functions of the former
commissioner of the Governor's Office of Economic secretary of the Department of Tourism and State
Development relating to the activities of the Board of Economic Development.

    Section 126. That § 1-52-6 be repealed.

    Section 127. That § 1-52-7 be repealed.

    Section 128. That § 1-52-8 be amended to read as follows:

    1-52-8. The Cultural Heritage Center, Division of Cultural Affairs and its functions in the former
Department of Education and Cultural Affairs are transferred to the Department of Tourism and State
Development created by this Executive Reorganization Order. The secretary of the Department of Tourism
and State Development shall perform the functions of the former secretary of the Department of Education
and Cultural Affairs Tourism and State Development, relating to the Cultural Heritage Center.
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§1153. Allocation of immigrant visas

(a) Preference allocation for family-sponsored immigrants

Aliens subject to the worldwide level specified in section 1151(c) of this title for family-
sponsored immigrants shall be allotted visas as follows:

(1) Unmarried sons and daughters of citizens

Qualified immigrants who are the unmarried sons or daughters of citizens of the United 
States shall be allocated visas in a number not to exceed 23,400, plus any visas not required 
for the class specified in paragraph (4).

(2) Spouses and unmarried sons and unmarried daughters of permanent 
resident aliens

Qualified immigrants—

(A) who are the spouses or children of an alien lawfully admitted for permanent residence, or

(B) who are the unmarried sons or unmarried daughters (but are not the children) of an alien 
lawfully admitted for permanent residence,

shall be allocated visas in a number not to exceed 114,200, plus the number (if any) by which 
such worldwide level exceeds 226,000, plus any visas not required for the class specified in 
paragraph (1); except that not less than 77 percent of such visa numbers shall be allocated to 
aliens described in subparagraph (A).

(3) Married sons and married daughters of citizens

Qualified immigrants who are the married sons or married daughters of citizens of the 
United States shall be allocated visas in a number not to exceed 23,400, plus any visas not 
required for the classes specified in paragraphs (1) and (2).

(4) Brothers and sisters of citizens

Qualified immigrants who are the brothers or sisters of citizens of the United States, if such 
citizens are at least 21 years of age, shall be allocated visas in a number not to exceed 65,000, 
plus any visas not required for the classes specified in paragraphs (1) through (3).

(b) Preference allocation for employment-based immigrants

Aliens subject to the worldwide level specified in section 1151(d) of this title for employment-
based immigrants in a fiscal year shall be allotted visas as follows:

41



8 U.S.C. Sec. 1153 Allocation of immigrant visas (United States Code (2019 Edition))

-2-  

(1) Priority workers

Visas shall first be made available in a number not to exceed 28.6 percent of such worldwide 
level, plus any visas not required for the classes specified in paragraphs (4) and (5), to 
qualified immigrants who are aliens described in any of the following subparagraphs (A) 
through (C):

(A) Aliens with extraordinary ability

An alien is described in this subparagraph if—

(i) the alien has extraordinary ability in the sciences, arts, education, business, 
or athletics which has been demonstrated by sustained national or international 
acclaim and whose achievements have been recognized in the field through 
extensive documentation,

(ii) the alien seeks to enter the United States to continue work in the area of 
extraordinary ability, and

(iii) the alien's entry into the United States will substantially benefit 
prospectively the United States.

(B) Outstanding professors and researchers

An alien is described in this subparagraph if—

(i) the alien is recognized internationally as outstanding in a specific academic 
area,

(ii) the alien has at least 3 years of experience in teaching or research in the 
academic area, and

(iii) the alien seeks to enter the United States—

(I) for a tenured position (or tenure-track position) within a university or 
institution of higher education to teach in the academic area,

(II) for a comparable position with a university or institution of higher education 
to conduct research in the area, or

(III) for a comparable position to conduct research in the area with a 
department, division, or institute of a private employer, if the department, 
division, or institute employs at least 3 persons full-time in research activities 
and has achieved documented accomplishments in an academic field.

(C) Certain multinational executives and managers
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An alien is described in this subparagraph if the alien, in the 3 years preceding the time of 
the alien's application for classification and admission into the United States under this 
subparagraph, has been employed for at least 1 year by a firm or corporation or other legal 
entity or an affiliate or subsidiary thereof and the alien seeks to enter the United States in 
order to continue to render services to the same employer or to a subsidiary or affiliate 
thereof in a capacity that is managerial or executive.

(2) Aliens who are members of the professions holding advanced degrees or 
aliens of exceptional ability

(A) In general

Visas shall be made available, in a number not to exceed 28.6 percent of such worldwide 
level, plus any visas not required for the classes specified in paragraph (1), to qualified 
immigrants who are members of the professions holding advanced degrees or their 
equivalent or who because of their exceptional ability in the sciences, arts, or business, will 
substantially benefit prospectively the national economy, cultural or educational interests, or 
welfare of the United States, and whose services in the sciences, arts, professions, or business 
are sought by an employer in the United States.

(B) Waiver of job offer

(i) National interest waiver

Subject to clause (ii), the Attorney General may, when the Attorney General 
deems it to be in the national interest, waive the requirements of subparagraph 
(A) that an alien's services in the sciences, arts, professions, or business be 
sought by an employer in the United States.

(ii) Physicians working in shortage areas or veterans facilities

(I) In general

The Attorney General shall grant a national interest waiver pursuant to clause (i) 
on behalf of any alien physician with respect to whom a petition for preference 
classification has been filed under subparagraph (A) if—

(aa) the alien physician agrees to work full time as a physician in an 
area or areas designated by the Secretary of Health and Human 
Services as having a shortage of health care professionals or at a 
health care facility under the jurisdiction of the Secretary of 
Veterans Affairs; and

(bb) a Federal agency or a department of public health in any State 
has previously determined that the alien physician's work in such an 
area or at such facility was in the public interest.
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(II) Prohibition

No permanent resident visa may be issued to an alien physician described in 
subclause (I) by the Secretary of State under section 1154(b) of this title, and the 
Attorney General may not adjust the status of such an alien physician from that 
of a nonimmigrant alien to that of a permanent resident alien under section 1255 
of this title, until such time as the alien has worked full time as a physician for an 
aggregate of 5 years (not including the time served in the status of an alien 
described in section 1101(a)(15)(J) of this title), in an area or areas designated by 
the Secretary of Health and Human Services as having a shortage of health care 
professionals or at a health care facility under the jurisdiction of the Secretary of 
Veterans Affairs.

(III) Statutory construction

Nothing in this subparagraph may be construed to prevent the filing of a petition 
with the Attorney General for classification under section 1154(a) of this title, or 
the filing of an application for adjustment of status under section 1255 of this 
title, by an alien physician described in subclause (I) prior to the date by which 
such alien physician has completed the service described in subclause (II).

(IV) Effective date

The requirements of this subsection do not affect waivers on behalf of alien 
physicians approved under subsection (b)(2)(B) before the enactment date of 
this subsection. In the case of a physician for whom an application for a waiver 
was filed under subsection (b)(2)(B) prior to November 1, 1998, the Attorney 
General shall grant a national interest waiver pursuant to subsection (b)(2)(B) 
except that the alien is required to have worked full time as a physician for an 
aggregate of 3 years (not including time served in the status of an alien described 
in section 1101(a)(15)(J) of this title) before a visa can be issued to the alien 
under section 1154(b) of this title or the status of the alien is adjusted to 
permanent resident under section 1255 of this title.

(C) Determination of exceptional ability

In determining under subparagraph (A) whether an immigrant has exceptional ability, the 
possession of a degree, diploma, certificate, or similar award from a college, university, 
school, or other institution of learning or a license to practice or certification for a particular 
profession or occupation shall not by itself be considered sufficient evidence of such 
exceptional ability.

(3) Skilled workers, professionals, and other workers

(A) In general
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Visas shall be made available, in a number not to exceed 28.6 percent of such worldwide 
level, plus any visas not required for the classes specified in paragraphs (1) and (2), to the 
following classes of aliens who are not described in paragraph (2):

(i) Skilled workers

Qualified immigrants who are capable, at the time of petitioning for 
classification under this paragraph, of performing skilled labor (requiring at 
least 2 years training or experience), not of a temporary or seasonal nature, for 
which qualified workers are not available in the United States.

(ii) Professionals

Qualified immigrants who hold baccalaureate degrees and who are members of 
the professions.

(iii) Other workers

Other qualified immigrants who are capable, at the time of petitioning for 
classification under this paragraph, of performing unskilled labor, not of a 
temporary or seasonal nature, for which qualified workers are not available in 
the United States.

(B) Limitation on other workers

Not more than 10,000 of the visas made available under this paragraph in any fiscal year 
may be available for qualified immigrants described in subparagraph (A)(iii).

(C) Labor certification required

An immigrant visa may not be issued to an immigrant under subparagraph (A) until the 
consular officer is in receipt of a determination made by the Secretary of Labor pursuant to 
the provisions of section 1182(a)(5)(A) of this title.

(4) Certain special immigrants

Visas shall be made available, in a number not to exceed 7.1 percent of such worldwide level, 
to qualified special immigrants described in section 1101(a)(27) of this title (other than those 
described in subparagraph (A) or (B) thereof), of which not more than 5,000 may be made 
available in any fiscal year to special immigrants described in subclause (II) or (III) of section 
1101(a)(27)(C)(ii) of this title, and not more than 100 may be made available in any fiscal 
year to special immigrants, excluding spouses and children, who are described in section 
1101(a)(27)(M) of this title.

(5) Employment creation

(A) In general
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Visas shall be made available, in a number not to exceed 7.1 percent of such worldwide level, 
to qualified immigrants seeking to enter the United States for the purpose of engaging in a 
new commercial enterprise (including a limited partnership)—

(i) in which such alien has invested (after November 29, 1990) or, is actively in 
the process of investing, capital in an amount not less than the amount specified 
in subparagraph (C), and

(ii) which will benefit the United States economy and create full-time 
employment for not fewer than 10 United States citizens or aliens lawfully 
admitted for permanent residence or other immigrants lawfully authorized to be 
employed in the United States (other than the immigrant and the immigrant's 
spouse, sons, or daughters).

(B) Set-aside for targeted employment areas

(i) In general

Not less than 3,000 of the visas made available under this paragraph in each 
fiscal year shall be reserved for qualified immigrants who invest in a new 
commercial enterprise described in subparagraph (A) which will create 
employment in a targeted employment area.

(ii) "Targeted employment area" defined

In this paragraph, the term "targeted employment area" means, at the time of 
the investment, a rural area or an area which has experienced high 
unemployment (of at least 150 percent of the national average rate).

(iii) "Rural area" defined

In this paragraph, the term "rural area" means any area other than an area 
within a metropolitan statistical area or within the outer boundary of any city or 
town having a population of 20,000 or more (based on the most recent 
decennial census of the United States).

(C) Amount of capital required

(i) In general

Except as otherwise provided in this subparagraph, the amount of capital 
required under subparagraph (A) shall be $1,000,000. The Attorney General, in 
consultation with the Secretary of Labor and the Secretary of State, may from 
time to time prescribe regulations increasing the dollar amount specified under 
the previous sentence.
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(ii) Adjustment for targeted employment areas

The Attorney General may, in the case of investment made in a targeted 
employment area, specify an amount of capital required under subparagraph (A) 
that is less than (but not less than ½ of) the amount specified in clause (i).

(iii) Adjustment for high employment areas

In the case of an investment made in a part of a metropolitan statistical area that 
at the time of the investment—

(I) is not a targeted employment area, and

(II) is an area with an unemployment rate significantly below the national 
average unemployment rate,

the Attorney General may specify an amount of capital required under subparagraph (A) that 
is greater than (but not greater than 3 times) the amount specified in clause (i).

(D) Full-time employment defined

In this paragraph, the term "full-time employment" means employment in a position that 
requires at least 35 hours of service per week at any time, regardless of who fills the position.

(6) Special rules for "K" special immigrants

(A) Not counted against numerical limitation in year involved

Subject to subparagraph (B), the number of immigrant visas made available to special 
immigrants under section 1101(a)(27)(K) of this title in a fiscal year shall not be subject to the 
numerical limitations of this subsection or of section 1152(a) of this title.

(B) Counted against numerical limitations in following year

(i) Reduction in employment-based immigrant classifications

The number of visas made available in any fiscal year under paragraphs (1), (2), 
and (3) shall each be reduced by 1/3 of the number of visas made available in the 
previous fiscal year to special immigrants described in section 1101(a)(27)(K) of 
this title.

(ii) Reduction in per country level

The number of visas made available in each fiscal year to natives of a foreign 
state under section 1152(a) of this title shall be reduced by the number of visas 
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"(A) who are nationals of any of the independent states of the former Soviet Union or the 
Baltic states; and

"(B) who are scientists or engineers who have expertise in nuclear, chemical, biological or 
other high technology fields or who are working on nuclear, chemical, biological or other 
high-technology defense projects, as defined by the Attorney General.

"SEC. 3. WAIVER OF JOB OFFER REQUIREMENT.

"The requirement in section 203(b)(2)(A) of the Immigration and Nationality Act (8 U.S.C. 
1153(b)(2)(A)) that an alien's services in the sciences, arts, or business be sought by an 
employer in the United States shall not apply to any eligible independent states or Baltic 
scientist who is applying for admission to the United States for permanent residence in 
accordance with that section.

"SEC. 4. CLASSIFICATION OF INDEPENDENT STATES SCIENTISTS AS 
HAVING EXCEPTIONAL ABILITY.

"(a) In General.—The Attorney General shall designate a class of eligible independent states 
and Baltic scientists, based on their level of expertise, as aliens who possess 'exceptional 
ability in the sciences', for purposes of section 203(b)(2)(A) of the Immigration and 
Nationality Act (8 U.S.C. 1153(b)(2)(A)), whether or not such scientists possess advanced 
degrees. A scientist is not eligible for designation under this subsection if the scientist has 
previously been granted the status of an alien lawfully admitted for permanent residence (as 
defined in section 101(a)(20) of the Immigration and Nationality Act (8 U.S.C. 1101(a)(20)).

"(b) Regulations.—The Attorney General shall prescribe regulations to carry out subsection 
(a).

"(c) Limitation.—Not more than 950 eligible independent states and Baltic scientists 
(excluding spouses and children if accompanying or following to join) within the class 
designated under subsection (a) may be allotted visas under section 203(b)(2)(A) of the 
Immigration and Nationality Act (8 U.S.C. 1153(b)(2)(A)).

"(d) Duration of Authority.—The authority under subsection (a) shall be in effect during the 
following periods:

"(1) The period beginning on the date of the enactment of this Act [Oct. 24, 1992] and ending 
4 years after such date.

"(2) The period beginning on the date of the enactment of the Security Assistance Act of 
2002 [Sept. 30, 2002] and ending 4 years after such date."

Immigration Program
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Pub. L. 102–395, title VI, §610, Oct. 6, 1992, 106 Stat. 1874, as amended by Pub. L. 105–119, 
title I, §116(a), Nov. 26, 1997, 111 Stat. 2467; Pub. L. 106–396, §402, Oct. 30, 2000, 114 Stat. 
1647; Pub. L. 107–273, div. C, title I, §11037(a), Nov. 2, 2002, 116 Stat. 1847; Pub. L. 108–
156, §4, Dec. 3, 2003, 117 Stat. 1945; Pub. L. 111–83, title V, §548, Oct. 28, 2009, 123 Stat. 
2177; Pub. L. 112–176, §1, Sept. 28, 2012, 126 Stat. 1325, provided that:

"(a) Of the visas otherwise available under section 203(b)(5) of the Immigration and 
Nationality Act (8 U.S.C. 1153(b)(5)), the Secretary of State, together with the Secretary of 
Homeland Security, shall set aside visas for a program to implement the provisions of such 
section. Such program shall involve a regional center in the United States, designated by the 
Secretary of Homeland Security on the basis of a general proposal, for the promotion of 
economic growth, including increased export sales, improved regional productivity, job 
creation, or increased domestic capital investment. A regional center shall have jurisdiction 
over a limited geographic area, which shall be described in the proposal and consistent with 
the purpose of concentrating pooled investment in defined economic zones. The 
establishment of a regional center may be based on general predictions, contained in the 
proposal, concerning the kinds of commercial enterprises that will receive capital from 
aliens, the jobs that will be created directly or indirectly as a result of such capital 
investments, and the other positive economic effects such capital investments will have.

"(b) For purposes of the program established in subsection (a), beginning on October 1, 1992, 
but no later than October 1, 1993, the Secretary of State, together with the Secretary of 
Homeland Security, shall set aside 3,000 visas annually until September 30, 2015 to include 
such aliens as are eligible for admission under section 203(b)(5) of the Immigration and 
Nationality Act [8 U.S.C. 1153(b)(5)] and this section, as well as spouses or children which 
are eligible, under the terms of the Immigration and Nationality Act [8 U.S.C. 1101 et seq.], to 
accompany or follow to join such aliens.

"(c) In determining compliance with section 203(b)(5)(A)(iii)[(ii)] of the Immigration and 
Nationality Act [8 U.S.C. 1153(b)(5)(A)(iii)[(ii)]], and notwithstanding the requirements of 8 
CFR 204.6, the Secretary of Homeland Security shall permit aliens admitted under the 
program described in this section to establish reasonable methodologies for determining the 
number of jobs created by the program, including such jobs which are estimated to have 
been created indirectly through revenues generated from increased exports, improved 
regional productivity, job creation, or increased domestic capital investment resulting from 
the program.

"(d) In processing petitions under section 204(a)(1)(H) of the Immigration and Nationality 
Act (8 U.S.C. 1154(a)(1)(H)) for classification under section 203(b)(5) of such Act (8 U.S.C. 
1153(b)(5)), the Secretary of Homeland Security may give priority to petitions filed by aliens 
seeking admission under the program described in this section. Notwithstanding section 
203(e) of such Act (8 U.S.C. 1153(e)), immigrant visas made available under such section 
203(b)(5) may be issued to such aliens in an order that takes into account any priority 
accorded under the preceding sentence."
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[Pub. L. 116–6, div. H, title I, §104, Feb. 15, 2019, 133 Stat. 475, provided that: "Section 
610(b) of the Departments of Commerce, Justice, and State, the Judiciary, and Related 
Agencies Appropriations Act, 1993 [Pub. L. 102–395] (8 U.S.C. 1153 note) [set out above] 
shall be applied by substituting 'September 30, 2019' for 'September 30, 2015'."]

[Pub. L. 115–141, div. M, title II, §204, Mar. 23, 2018, 132 Stat. 1049, provided that: "Section 
610(b) of the Departments of Commerce, Justice, and State, the Judiciary, and Related 
Agencies Appropriations Act, 1993 [Pub. L. 102–395] (8 U.S.C. 1153 note) [set out above] 
shall be applied by substituting 'September 30, 2018' for 'September 30, 2015'."]

[Pub. L. 115–31, div. F, title V, §542, May 5, 2017, 131 Stat. 432, provided that: "Section 
610(b) of the Departments of Commerce, Justice, and State, the Judiciary, and Related 
Agencies Appropriations Act, 1993 [Pub. L. 102–395] (8 U.S.C. 1153 note) [set out above] 
shall be applied by substituting 'September 30, 2017' for 'September 30, 2015'."]

[Pub. L. 114–113, div. F, title V, §575, Dec. 18, 2015, 129 Stat. 2526, provided that: "Section 
610(b) of the Departments of Commerce, Justice, and State, the Judiciary, and Related 
Agencies Appropriations Act, 1993 [Pub. L. 102–395] (8 U.S.C. 1153 note) [set out above] 
shall be applied by substituting 'September 30, 2016' for the date specified in section 106(3) 
of the Continuing Appropriations Act, 2016 (Public Law 114–53) [Dec. 11, 2015, which had 
been substituted as applied by Pub. L. 114–53, div. B, §131, Sept. 30, 2015, 129 Stat. 509]."]

[Pub. L. 110–329, div. A, §144, Sept. 30, 2008, 122 Stat. 3581, as amended by Pub. L. 111–8, 
div. J, §101, Mar. 11, 2009, 123 Stat. 988, provided that: "The requirement set forth in 
section 610(b) of the Departments of Commerce, Justice, and State, the Judiciary, and 
Related Agencies Appropriations Act, 1993 [Pub. L. 102–395] (8 U.S.C. 1153 note) [set out 
above] shall continue through September 30, 2009."]

[Pub. L. 107–273, div. C, title I, §11037(b), Nov. 2, 2002, 116 Stat. 1848, provided that: "The 
amendments made by this section [amending section 610 of Pub. L. 102–395, set out above] 
shall take effect on the date of the enactment of this Act [Nov. 2, 2002] and shall apply to—

"(1) any proposal for a regional center pending before the Attorney General (whether for an 
initial decision or on appeal) on or after the date of the enactment of this Act; and

"(2) any of the following petitions, if filed on or after the date of the enactment of this Act:

"(A) A petition under section 204(a)(1)(H) of the Immigration and Nationality Act (8 U.S.C. 
1154(a)(1)(H)) (or any predecessor provision) (or any predecessor provision), with respect to 
status under section 203(b)(5) of such Act (8 U.S.C. 1153(b)(5)).

"(B) A petition under section 216A(c)(1)(A) of such Act (8 U.S.C. 1186b(c)(1)(A)) to remove 
the conditional basis of an alien's permanent resident status."]
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[Pub. L. 105–119, title I, §116(b), Nov. 26, 1997, 111 Stat. 2467, provided that: "The 
amendment made by subsection (a)(2) [amending section 610 of Pub. L. 102–395, set out 
above] shall be deemed to have become effective on October 6, 1992."]

Transition for Spouses and Minor Children of Legalized Aliens

Pub. L. 101–649, title I, §112, Nov. 29, 1990, 104 Stat. 4987, as amended by Pub. L. 102–232, 
title III, §302(b)(1), Dec. 12, 1991, 105 Stat. 1743, provided that:

"(a) Additional Visa Numbers.—

"(1) In general.—In addition to any immigrant visas otherwise available, immigrant visa 
numbers shall be available in each of fiscal years 1992, 1993, and 1994 for spouses and 
children of eligible, legalized aliens (as defined in subsection (c)) in a number equal to 
55,000 minus the number (if any) computed under paragraph (2) for the fiscal year.

"(2) Offset.—The number computed under this paragraph for a fiscal year is the number (if 
any) by which—

"(A) the sum of the number of aliens described in subparagraphs (A) and (B) of section 
201(b)(2) of the Immigration and Nationality Act [8 U.S.C. 1151(b)(2)] (or, for fiscal year 
1992, section 201(b) of such Act) who were issued immigrant visas or otherwise acquired the 
status of aliens lawfully admitted to the United States for permanent residence in the 
previous fiscal year, exceeds

"(B) 239,000.

"(b) Order.—Visa numbers under this section shall be made available in the order in which a 
petition, in behalf of each such immigrant for classification under section 203(a)(2) of the 
Immigration and Nationality Act [8 U.S.C. 1153(a)(2)], is filed with the Attorney General 
under section 204 of such Act [8 U.S.C. 1154].

"(c) Legalized Alien Defined.—In this section, the term 'legalized alien' means an alien 
lawfully admitted for permanent residence who was provided—

"(1) temporary or permanent residence status under section 210 of the Immigration and 
Nationality Act [8 U.S.C. 1160],

"(2) temporary or permanent residence status under section 245A of the Immigration and 
Nationality Act [8 U.S.C. 1255a], or

"(3) permanent residence status under section 202 of the Immigration Reform and Control 
Act of 1986 [Pub. L. 99–603, set out as a note under section 1255a of this title].

"(d) Definitions.—The definitions in the Immigration and Nationality Act [8 U.S.C. 1101 et 
seq.] shall apply in the administration of this section."
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any attachment or sequestration of the goods
or estate of the defendant in such action in the
State court shall hold the goods or estate to
answer the final judgment or decree in the
same manner as they would have been held to
answer final judgment or decree had it been
rendered by the State court.

All bonds, undertakings, or security given by
either party in such action prior to its removal
shall remain valid and effectual notwithstand-
ing such removal.

All injunctions, orders, and other proceedings
had in such action prior to its removal shall
remain in full force and effect until dissolved or
modified by the district court.
(June 25, 1948, ch. 646, 62 Stat. 940.)

HISTORICAL AND REvIsIoN NOTES
Based on title 28, U.S.C., 1940 ed., § 79 (Mar. 3, 1911,

ch. 231, § 36, 36 Stat. 1098).
Changes were made in phraseology.

FEDERAL RULES OF CIVIL PROCEDURE

Attachment or sequestration in federal court after
removal, see rule 64, Appendix to this title.

Continuation of section, see note by Advisory Com-
mittee under rule 81.

Jury trial in removal actions, see rule 81.

§ 1451. Definitions

For purposes of this chapter-
(1) The term "State court" includes the Supe-

rior Court of the District of Columbia.
(2) The term "State" includes the District of

Columbia.
(Added Pub. L. 91-358, title I, § 172(d)(1), July
29, 1970, 84 Stat. 591.)

EFFECTIVE DATE
Section effective the first day of the seventh calen-

dar month which begins after July 29, 1970, see sec-
tion 199(a) of Pub. L. 91-358, set out as an Effective
Date of 1970 Amendment note under section 1257 of
this title.

§ 1452. Removal of claims related to bankruptcy cases

(a) A party may remove any claim or cause of
action in a civil action other than a proceeding
before the United States Tax Court or a civil
action by a governmental unit to enforce such
governmental unit's police or regulatory power,
to the district court for the district where such
civil action is pending, if such district court has
jurisdiction of such claim or cause of action
under section 1334 of this title.

(b) The court to which such claim or cause of
action is removed may remand such claim or
cause of action on any equitable ground. An
order entered under this subsection remanding
a claim or cause of action, or a decision to not
remand, is not reviewable by appeal or other-
wise.
(Added Pub. L. 98-353, title I, § 103(a), July 10,
1984, 98 Stat. 335.)

EFFECTIVE DATE
Section effective July 10, 1984, see section 122(a) of

Pub. L. 98-353, set out as a note under section 151 of
this title.

[CHAPTER 90-OMITTED]

CODIFICATION

Chapter 90, consisting of sections 1471 to 1482,
which was added by Pub. L. 95-598, title II, § 241(a),
Nov. 6, 1978, 92 Stat. 2668, and which related to dis-
trict courts and bankruptcy courts, did not become ef-
fective pursuant to section 402(b) of Pub. L. 95-598, as
amended, set out as an Effective Date note preceding
section 101 of Title 11, Bankruptcy.

TRANSITION TO NEw COURT SYSTEM

Pub. L. 95-598, title IV, § 409, Nov. 6, 1978, 92 Stat.
2687, as amended by Pub. L. 98-249, § 1(d), Mar. 31,
1984, 98 Stat. 116; Pub. L. 98-271, § I(d), Apr. 30, 1984,
98 Stat. 163; Pub. L. 98-299, § l(d), May 25, 1984, 98
Stat. 214; Pub. L. 98-325, § l(d), June 20, 1984, 98 Stat.
268; Pub. L. 98-353, title I, § 121(d), July 10, 1984, 98
Stat. 346, which provided for transfer to the new court
system of cases, and matters and proceedings in cases,
under the Bankruptcy Act [former Title 11] pending
at the end of Sept. 30, 1983, in the courts of bank-
ruptcy continued under section 404(a) of Pub. L.
95-598, with certain exceptions, and cases and proceed-
ings arising under or related to cases under Title 11
pending at the end of July 9, 1984, and directed that
civil actions pending on July 9, 1984, over which a
bankruptcy court had jurisdiction on July 9, 1984, not
abate, but continuation of such actions not finally de-
termined before Apr. 1, 1985, be removed to a bank-
ruptcy court under this chapter, and that all law
books, publications, etc., furnished bankruptcy judges
as of July 9, 1984, be transferred to the United States
bankruptcy courts under the supervision of the Direc-
tor of the Administrative Office of the United States
Courts, was repealed by Pub. L. 98-353, title I, § 122(a),
July 10, 1984, 98 Stat. 343, 346, eff. July 10, 1984.

CHAPTER 91-UNITED STATES CLAIMS COURT

Sec.
1491.

1492.
[1493.
1494.
1495.

1496.
1497.

1498.
1499.

1500.
1501.
1502.
1503.
[1504.
1505.
[1506.
1507.

1508.

1509.

Claims against United States generally; ac-
tions involving Tennessee Valley Author-
ity.

Congressional reference cases.
Repealed.]
Accounts of officers, agents or contractors.
Damages for unjust conviction and imprison-

ment; claim against United States.
Disbursing officers' claims.
Oyster growers' damages from dredging op-

erations.
Patent and copyright cases.
Liquidated damages withheld from contrac-

tors under Contract Work Hours and
Safety Standards Act.

Pendency of claims in other courts.
Pensions.
Treaty cases.
Set-offs.
Repealed.]
Indian claims.
Repealed.]
Jurisdiction for certain declaratory judg-

ments.
Jurisdiction for certain partnership proceed-

ings.
No jurisdiction in cases involving refunds of

tax shelter promoter and understatement
penalties.

HISTORICAL AND REVISION NOTES

1949 ACT
This section inserts in the analysis of chapter 91 of

title 28, U.S.C., item 1505, corresponding to new sec-
tion 1505.

Page 327 § 1452
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AMENDMENTS

1984-Pub. L. 98-369, div. A, title VII, § 714(g)(3),
July 18, 1984, 98 Stat. 962, added item 1509.

1982-Pub. L. 97-248, title IV, § 402(c)(18)(B), Sept.
3, 1982, 96 Stat. 669, added item 1508.

Pub. L. 97-164, title I, § 133(e)(2)(B), (f), (h), (j)(2),
Apr. 2. 1982, 96 Stat. 41, substituted "UNITED
STATES CLAIMS COURT" for "COURT OF
CLAIMS" in chapter heading, substituted "Liquidated
damages withheld from contractors under Contract
Work Hours and Safety Standards Act" for "Penalties
imposed against contractors under eight hour law" in
item 1499, and struck out items 1504 "Tort Claims"
and 1506 "Transfer to cure defect of jurisdiction".

1976-Pub. L. 94-455, title XIII, § 1306(b)(9)(B), Oct.
4, 1976, 90 Stat. 1720, added item 1507.

1960-Pub. L. 86-770, § 2(b), Sept. 13, 1960, 74 Stat.
912, added item 1506.

Pub. L. 86-726, § 4, Sept. 8, 1960, 74 Stat. 856, substi-
tuted "Patent and copyright cases" for "Patent cases"
in item 1498.

1954-Act Sept. 3, 1954, ch. 1263, § 43, 68 Stat. 1241,
inserted "; actions involving Tennessee Valley Author-
ity" in item 1491 and struck out item 1493 "Depart-
mental reference cases".

1949-Act May 24, 1949, ch. 139, § 86, 63 Stat. 102,
added item 1505.

RULES OF THE UNITED STATES CLAIMS COURT

See Appendix to this title.

CROSS REFERENCES

District courts, concurrent jurisdiction of actions or
claims not exceeding $10,000, see section 1346 of this
title.

Organization of Claims Court, see section 171 et seq.
of this title.

Procedure in Claims Court, see section 2501 et seq.
of this title.

§ 1491. Claims against United States generally; ac-
tions involving Tennessee Valley Authority

(a)(1) The United States Claims Court shall
have jurisdiction to render judgment upon any
claim against the United States founded either
upon the Constitution, or any Act of Congress
or any regulation of an executive department,
or upon any express or implied contract with
the United States, or for liquidated or unliqui-
dated damages in cases not sounding in tort.
For the purpose of this paragraph, an express
or implied contract with the Army and Air
Force Exchange Service, Navy Exchanges,
Marine Corps Exchanges, Coast Guard Ex-
changes, or Exchange Councils of the National
Aeronautics and Space Administration shall be
considered an express or implied contract with
the United States.

(2) To provide an entire remedy and to com-
plete the relief afforded by the judgment, the
court may, as an incident of and collateral to
any such judgment, issue orders directing resto-
ration to office or position, placement in appro-
priate duty or retirement status, and correction
of applicable records, and such orders may be
issued to any appropriate official of the United
States. In any case within its jurisdiction, the
court shall have the power to remand appropri-
ate matters to any administrative or executive
body or official with such direction as it may
deem proper and just. The Claims Court shall
have jurisdiction to render judgment upon any
claim by or against, or dispute with, a contrac-
tor arising under section 10(a)(1) of the Con-
tract Disputes Act of 1978.

(3) To afford complete relief on any contract
claim brought before the contract is awarded,
the court shall have exclusive jurisdiction to
grant declaratory judgments and such equita-
ble and extraordinary relief as it deems proper,
including but not limited to injunctive relief. In
exercising this jurisdiction, the court shall give
due regard to the interests of national defense
and national security.

(b) Nothing herein shall be construed to give
the United States Claims Court jurisdiction of
any civil action within the exclusive jurisdiction
of the Court of International Trade, or of any
action against, or founded on conduct of, the
Tennessee Valley Authority, or to amend or
modify the provisions of the Tennessee Valley
Authority Act of 1933 with respect to actions
by or against the Authority.
(June 25, 1948, ch. 646, 62 Stat. 940; July 28,
1953, ch. 253, § 7, 67 Stat. 226; Sept. 3, 1954, ch.
1263, § 44(a), (b), 68 Stat. 1241; July 23, 1970,
Pub. L. 91-350, § l(b), 84 Stat. 449; Aug. 29,
1972, Pub. L. 92-415, § 1, 86 Stat. 652; Nov. 1,
1978, Pub. L. 95-563, § 14(i), 92 Stat. 2391; Oct.
10, 1980, Pub. L. 96-417, title V, § 509, 94 Stat.
1743; Apr. 2, 1982, Pub. L. 97-164, title I,
§ 133(a), 96 Stat. 39.)

HISTORICAL AND REVISION NOTES

Based on title 28, U.S.C., 1940 ed., § 250(1) (Mar. 3,
1911, ch. 231; § 145, 36 Stat. 1136).

District courts are given concurrent jurisdiction of
certain claims against the United States under section
1346 of this title. (See also reviser's note under that
section and section 1621 of this title relating to juris-
diction of the Tax Court.)

The proviso in section 250(1) of title 28, U.S.C., 1940
ed., relating to claims growing out of the Civil War,
commonly known as "war claims," and other claims
which had been reported adversely before March 3,
1887 by any court, department, or commission author-
ized to determine them, were omitted as obsolete.

The exception in section 250(1) of title 28, U.S.C.,
1940 ed., as to pension claims appears in section 1501
of this title.

Words "in respect of which claims the party would
be entitled to redress against the United States either
in a court of law, equity, or admiralty, if the United
States were suable" were omitted as unnecessary since
the Court of Claims manifestly, under this section will
determine whether a petition against the United
States states a cause of action. In any event, the Court
of Claims has no admiralty jurisdiction, but the Suits
in Admiralty Act, sections 741-752 of title 46, U.S.C.,
1940 ed., Shipping, vests exclusive jurisdiction over
suits in admiralty against the United States in the dis-
trict courts. Sanday & Co. v. U.S., 1932, 76 Ct.Cl. 370.

For additional provisions respecting jurisdiction of
the court of claims in war contract settlement cases
see section 114b of Title 41, U.S.C., 1940 ed., Public
Contracts.

Changes were made in phraseology.

REFERENCES IN TEXT

Section 10(a)(1) of the Contract Disputes Act of
1978, referred to in subsec. (a)(2), is classified to sec-
tion 609(a)(1) of Title 41, Public Contracts.

The Tennessee Valley Authority Act of 1933, re-
ferred to in subsec. (b), is act May 18, 1933, ch. 32, 48
Stat. 58, as amended, which is classified generally to
chapter 12A (§ 831 et seq.) of Title 16, Conservation.
For complete classification of this Act to the Code, see
section 831 of Title 16 and Tables.
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TITLE 28-JUDICIARY AND JUDICIAL PROCEDURE

AMENDMENTS

1982-Subsec. (a)(1). Pub. L. 97-164 designated first
two sentences of existing first undesignated paragraph
as subsec. (a)( 1) and substituted "United States Claims
Court" for "Court of Claims".

Subsec. (a)(2). Pub. L. 97-164 designated third,
fourth, and fifth sentences of existing first un-
designated paragraph as par. (2) and substituted "The
Claims Court" for "The Court of Claims" and "arising
under section 10(a)(1) of the Contract Disputes Act of
1978" for "arising under the Contract Disputes Act of
1978".

Subsec. (a)(3). Pub. L. 97-164 added par. (3).
Subsec. (b). Pub. L. 97-164 designated existing

second undesignated paragraph as subsec. (b) and sub-
stituted "United States Claims Court" for "Court of
Claims", "conduct of. the Tennessee Valley Authority,
or" for "actions of, the Tennessee Valley Authority,
nor", "Tennessee Valley Authority Act of 1933" for
"Tennessee Valley Authority Act of 1933, as amend-
ed,", and "actions by or against the Authority" for
"suits by or against the Authority".

1980-Pub. L. 96-417 substituted "Court of Claims of
any civil action within the exclusive jurisdiction of the
Court of International Trade, or of any action" for "in
suits" in second par.

1978-Pub. L. 95-563 provided that the Court of
Claims would have jurisdiction to render judgment
upon any claim by or against, or dispute with, a con-
tractor arising under the Contract Disputes Act of
1978.

1972-Pub. L. 92-415 inserted provisions authorizing
the court to issue orders directing restoration to office
or position, placement in appropriate duty or retire-
ment status and correction of applicable records and
to issue such orders to any United States official and
to remand appropriate matters to administrative and
executive bodies with proper directions.

1970-Pub. L. 91-350 specified that the term "ex-
press or implied contracts with the United States" in-
cludes express or implied contracts with the Army and
Air Force Exchange Service, Navy Exchanges, Marine
Corps Exchanges, Coast Guard Exchanges, or Ex-
change Councils of the National Aeronautics and
Space Administration.

1954-Act Sept. 3, 1954, inserted "; actions involving
Tennessee Valley Authority" in section catchline and
altered the form of first par. to spell out the general
jurisdiction of the Court in paragraph form rather
than as clauses of the par.

1953-Act July 28, 1953, substituted "United States
Court of Claims" for "Court of Claims" near begin-
ning of section, and inserted last par.

EFFEcTIvE DATE OF 1982 AMENDMENT
Amendment by Pub. L. 97-164 effective Oct. 1, 1982,

see section 402 of Pub. L. 97-164, set out as a note
under section 171 of this title.

EnEcTIvE DATE OF 1980 AMENDMENT
Amendment by Pub. L. 96-417 effective Nov. 1, 1980,

and applicable with respect to civil actions pending on
or commenced on or after such date, see section 701(a)
of Pub. L. 96-417, set out as a note under section 251
of this title.

EFFEcTIvE DATE OF 1978 AMENDMENT
Amendment by Pub. L. 95-563 effective with respect

to contracts entered into 120 days after Nov. 1, 1978,
and, at the election of the contractor, with respect to
any claim pending at such time before the contracting
officer or initiated thereafter, see section 16 of Pub. L.
95-563, set out as an Effective Date note under section
601 of Title 41, Public Contracts.

EFFECTIE DATE OF 1972 AMENDMENT
Section 2 of Pub. L. 92-415 provided that: "This Act

[amending this section] shall be applicable to all judi-

cial proceedings pending on or instituted after the
date of its enactment [Aug. 29, 1972]."

EFFECTIvE DATE OF 1970 AMENDMENT
Amendment by Pub. L. 91-350 applicable to claims

and civil actions dismissed before or pending on July
23, 1970, if the claim or civil action was based upon a
transaction, omission, or breach that occurred not
more than six years prior to July 23, 1970, notwith-
standing a determination or judgment made prior to
July 23, 1970, that the United States district courts or
the United States Court of Claims did not have juris-
diction to entertain a suit on an express or implied
contract with a nonappropriated fund instrumentality
of the United States, see section 2 of Pub. L. 91-350,
set out as a note under section 1346 of this title.

RULES OF THE UNITED STATES CLAIMS COURT

See Appendix to this title.

CROSS REFERENCES
Admiralty suits against United States, jurisdiction of

district courts, see sections 741 et seq. and 781 et seq.
of Title 46, Appendix, Shipping.

Costs, where United States is party, see section 2412
of this title.

District courts, concurrent jurisdiction of actions or
claims not exceeding $10,000, see section 1346 of this
title.

Limitation of actions, see section 2501 of this title.
Procedure in Claims Court, see section 2501 et seq.

of this title.
Railroads, government-aided, action to recover

freight withheld, see section 87 of Title 45, Railroads.
Tax Court jurisdiction, see section 7441 et seq. of

Title 26, Internal Revenue Code.
Tennessee Valley Authority, use of patents by, see

section 831r of Title 16, Conservation.
War contracts, jurisdiction and procedure to enforce

termination claim, see sections 113, 114 of Title 41,
Public Contracts.

SECTION REFERRED TO IN OTHER SECTIONS

This section is referred to in section 2409a of this
title; title 12 section 216b; title 20 section 1132f; title
25 section 1300i-11; title 41 sections 114, 602; title 42
section 4654; title 45 section 1018; title 46 App. section
1242; title 47 section 606.

§ 1492. Congressional reference cases
Any bill, except a bill for a pension, may be

referred by either House of Congress to the
chief judge of the United States Claims Court
for a report in conformity with section 2509 of
this title.
(June 25, 1948, ch. 646, 62 Stat. 941; Oct. 15,
1966, Pub. L. 89-681, § 1, 80 Stat. 958; Apr. 2,
1982, Pub. L. 97-164, title I, § 133(b), 96 Stat.
40.)

HISTORICAL AND REVISION NOTES
Based on title 28, U.S.C., 1940 ed., § 257 (Mar. 3,

1911, ch. 231, § 151, 36 Stat. 1138).
This section contains only the jurisdictional provi-

sion of section 257 of title 28, U.S.C., 1940 ed. The pro-
cedural provisions are incorporated in section 2509 of
this title.

Changes were made in phraseology.

AMENDMENTS

1982-Pub. L. 97-164 substituted "chief judge of the
United States Claims Court" for "chief commissioner
of the Court of Claims",

1966-Pub. L. 89-681 substituted provisions allowing
any bill, except a bill for a pension, to be referred by
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§1603. Definitions

For purposes of this chapter—

(a) A "foreign state", except as used in section 1608 of this title, includes a political 
subdivision of a foreign state or an agency or instrumentality of a foreign state as defined in 
subsection (b).

(b) An "agency or instrumentality of a foreign state" means any entity—

(1) which is a separate legal person, corporate or otherwise, and

(2) which is an organ of a foreign state or political subdivision thereof, or a majority of whose 
shares or other ownership interest is owned by a foreign state or political subdivision thereof, 
and

(3) which is neither a citizen of a State of the United States as defined in section 1332 (c) and 
(e) of this title, nor created under the laws of any third country.

(c) The "United States" includes all territory and waters, continental or insular, subject to the 
jurisdiction of the United States.

(d) A "commercial activity" means either a regular course of commercial conduct or a 
particular commercial transaction or act. The commercial character of an activity shall be 
determined by reference to the nature of the course of conduct or particular transaction or 
act, rather than by reference to its purpose.

(e) A "commercial activity carried on in the United States by a foreign state" means 
commercial activity carried on by such state and having substantial contact with the United 
States.

(Added Pub. L. 94–583, §4(a), Oct. 21, 1976, 90 Stat. 2892; amended Pub. L. 109–2, 
§4(b)(2), Feb. 18, 2005, 119 Stat. 12.)

Amendments

2005—Subsec. (b)(3). Pub. L. 109–2 substituted "(e)" for "(d)".

Effective Date of 2005 Amendment

Amendment by Pub. L. 109–2 applicable to any civil action commenced on or after Feb. 18, 
2005, see section 9 of Pub. L. 109–2, set out as a note under section 1332 of this title.

Effective Date
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Section effective 90 days after Oct. 21, 1976, see section 8 of Pub. L. 94–583, set out as a note 
under section 1602 of this title.
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§1605. General exceptions to the jurisdictional immunity of a foreign state

(a) A foreign state shall not be immune from the jurisdiction of courts of the United States or 
of the States in any case—

(1) in which the foreign state has waived its immunity either explicitly or by implication, 
notwithstanding any withdrawal of the waiver which the foreign state may purport to effect 
except in accordance with the terms of the waiver;

(2) in which the action is based upon a commercial activity carried on in the United States by 
the foreign state; or upon an act performed in the United States in connection with a 
commercial activity of the foreign state elsewhere; or upon an act outside the territory of the 
United States in connection with a commercial activity of the foreign state elsewhere and that 
act causes a direct effect in the United States;

(3) in which rights in property taken in violation of international law are in issue and that 
property or any property exchanged for such property is present in the United States in 
connection with a commercial activity carried on in the United States by the foreign state; or 
that property or any property exchanged for such property is owned or operated by an agency 
or instrumentality of the foreign state and that agency or instrumentality is engaged in a 
commercial activity in the United States;

(4) in which rights in property in the United States acquired by succession or gift or rights in 
immovable property situated in the United States are in issue;

(5) not otherwise encompassed in paragraph (2) above, in which money damages are sought 
against a foreign state for personal injury or death, or damage to or loss of property, 
occurring in the United States and caused by the tortious act or omission of that foreign state 
or of any official or employee of that foreign state while acting within the scope of his office 
or employment; except this paragraph shall not apply to—

(A) any claim based upon the exercise or performance or the failure to exercise or perform a 
discretionary function regardless of whether the discretion be abused, or

(B) any claim arising out of malicious prosecution, abuse of process, libel, slander, 
misrepresentation, deceit, or interference with contract rights; or

(6) in which the action is brought, either to enforce an agreement made by the foreign state 
with or for the benefit of a private party to submit to arbitration all or any differences which 
have arisen or which may arise between the parties with respect to a defined legal 
relationship, whether contractual or not, concerning a subject matter capable of settlement 
by arbitration under the laws of the United States, or to confirm an award made pursuant to 
such an agreement to arbitrate, if (A) the arbitration takes place or is intended to take place 
in the United States, (B) the agreement or award is or may be governed by a treaty or other 
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international agreement in force for the United States calling for the recognition and 
enforcement of arbitral awards, (C) the underlying claim, save for the agreement to arbitrate, 
could have been brought in a United States court under this section or section 1607, or (D) 
paragraph (1) of this subsection is otherwise applicable.

(b) A foreign state shall not be immune from the jurisdiction of the courts of the United 
States in any case in which a suit in admiralty is brought to enforce a maritime lien against a 
vessel or cargo of the foreign state, which maritime lien is based upon a commercial activity 
of the foreign state: Provided, That—

(1) notice of the suit is given by delivery of a copy of the summons and of the complaint to the 
person, or his agent, having possession of the vessel or cargo against which the maritime lien 
is asserted; and if the vessel or cargo is arrested pursuant to process obtained on behalf of the 
party bringing the suit, the service of process of arrest shall be deemed to constitute valid 
delivery of such notice, but the party bringing the suit shall be liable for any damages 
sustained by the foreign state as a result of the arrest if the party bringing the suit had actual 
or constructive knowledge that the vessel or cargo of a foreign state was involved; and

(2) notice to the foreign state of the commencement of suit as provided in section 1608 of 
this title is initiated within ten days either of the delivery of notice as provided in paragraph 
(1) of this subsection or, in the case of a party who was unaware that the vessel or cargo of a 
foreign state was involved, of the date such party determined the existence of the foreign 
state's interest.

(c) Whenever notice is delivered under subsection (b)(1), the suit to enforce a maritime lien 
shall thereafter proceed and shall be heard and determined according to the principles of law 
and rules of practice of suits in rem whenever it appears that, had the vessel been privately 
owned and possessed, a suit in rem might have been maintained. A decree against the foreign 
state may include costs of the suit and, if the decree is for a money judgment, interest as 
ordered by the court, except that the court may not award judgment against the foreign state 
in an amount greater than the value of the vessel or cargo upon which the maritime lien 
arose. Such value shall be determined as of the time notice is served under subsection (b)(1). 
Decrees shall be subject to appeal and revision as provided in other cases of admiralty and 
maritime jurisdiction. Nothing shall preclude the plaintiff in any proper case from seeking 
relief in personam in the same action brought to enforce a maritime lien as provided in this 
section.

(d) A foreign state shall not be immune from the jurisdiction of the courts of the United 
States in any action brought to foreclose a preferred mortgage, as defined in section 31301 of 
title 46. Such action shall be brought, heard, and determined in accordance with the 
provisions of chapter 313 of title 46 and in accordance with the principles of law and rules of 
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INTRODUCTION 

In this appeal from the grant of a motion to dismiss on the pleadings,  

Appellees ask this Court to determine factual issues in their favor, to wit that 

they did not engage in commercial activities in connection with their 

solicitation of investment in the Project1 (Appellees’ Brief, p.7) and did not 

sell the securities at issue (Appellees’ Brief, pp. 12-13), to wit interests in 

the Project.  But the well-pleaded factual allegations of the AC (as well as 

the conclusions reasonably drawn therefrom) allege otherwise, including 

specific factual allegations that: 

“11. At all relevant times, South Dakota and Bollen used SDRC and 

GP 6 as mere instrumentalities to further the conduct alleged herein. 

12. Defendants are involved in the business of soliciting and securing 

investments in EB5 projects in South Dakota. *** 

16.  Pursuant to the Consulting Contract, South Dakota was 

responsible (a) for approving all EB 5 Program projects; (b) for 

rejecting projects for lack of feasibility or financial soundness, and (c) 

to ensure that the Project was not marketed if not financially sound.  

17. South Dakota acted in concert with the other Defendants at all 

                                                 
1  Capitalized terms are used herein as defined in Appellant’s Brief. 
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relevant times to secure investments in EB 5 Program entities, 

including [the Project];. 

18. SDRC held itself out to the public, and more particularly to 

potential EB 5 Program investors, as a promoter and manager of the 

SD Regional Center for and on behalf of South Dakota ... .19. With 

the knowledge and approval of South Dakota, SDRC and Bollen 

solicited investments into LP6 through the Offering Memo.” 

AC pars. 11, 12, 16-19, AA 0011-0013.  It is, of course, well settled that 

Appellant’s factual allegations, and the reasonable conclusions drawn 

therefrom, must be accepted as true on a pleadings motion2.  Thus, these 

allegations establish for purposes of this appeal that Appellees engaged in 

commercial activities in connection with their solicitation of investment in 

the Project, and sold securities to Appellant’s members.  As set forth in 

Appellant’s Brief and below, either Appellees’ sale of securities (for which 

activities the legislature has expressly waived sovereign immunity) or 

commercial activities giving rise to Appellant’s claims (which is a 

                                                 
2  E.g. N. Am. Truck & Trailer, Inc. v. M.C.I. Communication Servs., 

Inc., 2008 S.D. 45, 751 N.W.2d 710; Guthmiller v. Deloitte and Touche, 

LLP, 2005 S.D. 77, 699 N.W.2d 493; Sorensen v. Sommervold, 2005 S.D. 

33, 694 N.W.2d 266. 
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recognized exception to sovereign immunity), would, by itself, preclude 

Appellees’ reliance on sovereign immunity as a bar to Appellant’s claims. 

 POINT I 

 

 THE LEGISLATURE HAS WAIVED 

 SOVEREIGN IMMUNITY FOR CLAIMS 

 BASED ON THE SALE OF SECURITIES 
 

Appellees do not dispute that by enacting the Uniform Securities Act 

of 2002 (the “Act”) the Legislature waived sovereign immunity for claims 

based on the sale of securities.  Nor do Appellees dispute that the sales of 

interests in the Project to Appellant’s members were sales of securities under 

the Act.  See Appellant’s Brief, Point II. 

Appellees try in vain to avoid the effect of this legislative waiver of 

sovereign immunity, asserting that “[c]laimants have not alleged State 

directly offered or sold  LP6 securities to investors” (Appellees’ Brief, p.22, 

emphasis added), and that “Claimants’ redress under the Act, if any, 

ultimately lies with SDRC, Inc., not [Appellees]” (id, p. 23).   These 

“defenses” ring hollow for at least two reasons.  First, Appellees openly 

admit that they had full control over these activities.  “[T]he State of South 

Dakota is [constitutionally] prohibited from engaging in a business venture 

unless its authority over the project is to be absolute.”  Id, p.16 (emphasis 



 
 

4 

added, citation, internal quotations, omitted).  Second, Appellees ignore that 

the AC expressly alleges that SDRC was nothing more than Appellees’ 

agent, including that: 

• the other defendants acted in concert with and as agents for the State 

(AC pars. 17-18, AA0011); 

• investments were solicited through the Offering Memo “[w]ith the 

knowledge and approval of South Dakota” (AC par. 19);  

• Appellees’ oversaw all EB5 projects in South Dakota (AC par 16, 

AA0012); 

• Appellees were responsible for rejecting projects which were not 

feasible or financially sound (id); and 

• Appellees were responsible for ensuring that investments were not 

solicited for projects which were not financially sound (id). 

Appellees’ argument that Appellant did not raise the sale of securities 

issue below and so, however compelling the claim may be, this Court should 

ignore it (Appellees’ Brief, p. 21) is disingenuous to say the least.  

Appellant’s securities argument responds to an  argument that Appellees 

first made in their reply brief below, to wit that this Court’s decisions in L.R. 

Foy Const. Co. v. S. Dakota State Cement Plant Comm'n, 399 N.W.2d 340, 

346 (S.D. 1987) and Aune v. B-Y Water Dist., 464 N.W.2d 1, 2-3 (S.D. 



 
 

5 

1990) are distinguishable because they involved express legislative waivers 

of sovereign immunity.  Appellant had no opportunity to submit a sur-reply 

brief to counter Appellees’ attempt to distinguish L.R. Foy and Aune, or 

Appellees’ legislative waiver argument. 

Appellees have at all times been aware of the sovereign immunity 

issue in this case, had the opportunity to assert their legislative waiver 

argument, and even incorrectly represented at oral argument below that no 

legislative waiver applied.  AA00130, Hearing Transcript, p.19.  They have 

not been prejudiced in any way from any claimed delay in raising the 

legislative waiver of sovereign immunity found in the Act.   

Moreover, Appellees are attempting to exalt form over substance.  

Appellant has at all stages of this proceeding, including in the AC, made 

clear that its claim against Appellees is based on misrepresentations in the 

Offering Memo through which Appellees solicited investment in the Project, 

i.e. the sale of securities.  It is hornbook law that: 

the nature and character of a pleading are 

determined from the allegations, and the court is 

not limited to the plaintiff's theory, but instead 

must determine if the factual allegations of the 
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complaint are adequate to state a cause of action 

under any legal theory. ... [A] court analyzes a 

complaint to determine whether it states a 

particular claim for relief, while the label given the 

claim in the complaint is not dispositive. Thus, a 

complaint should not be dismissed when a cause of 

action may be discerned, no matter how poorly 

stated. 

 

61A Am. Jur. 2d Pleading § 83 (footnotes and citations omitted).  All of the 

elements of a claim for violation of the Act are set forth in the AC and state 

a cognizable claim, even if inartfully pleaded.  To the extent that a 

legislative waiver is required to overcome sovereign immunity it exists here, 

and because the case involves the sale of securities, the Act was implicated 

from the very outset of this case.  

Regardless, it is not uncommon for this Court to consider arguments 

that were not raised below in the interests of justice.   “Generally, this Court 

will not address arguments not raised below. However, this rule is 

procedural and we have discretion to ignore the rule when faced with a 

compelling case.”  In re J.D.M.C., 2007 S.D. 97, ¶ 27, 739 N.W.2d 796, 805 

(addressing issue that was not raised below).  Accord Lagler v. Menard, Inc., 

2018 S.D. 53, ¶ 79, 915 N.W.2d 707, 728 (addressing issue not raised 

below, holding that “the requirement to [raise an issue below] is not 

jurisdictional; it is procedural. As a procedural rule, waiver is not necessarily 
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automatic. *** Therefore, although Lagdid not file a notice of review and 

that failure would ordinarily result in a waiver of the right to obtain review, 

no such waiver exists under the circumstances of this case.”) (citations 

omitted); Erickson v. Dep't of Pub. Safety, 2017 S.D. 75, 904 N.W.2d 352, 

356 (hearing issue not raised below and holding that “[o]ur rules foreclosing 

review of issues not raised below are only prudential rules of appellate 

practice that are designed to ensure fair play in litigation, to narrow issues, 

and to generate the best possible advocacy before deciding a new issue of 

law.”) 

There could hardly be a more compelling case to hear an issue than 

here, where Appellees are seeking to bar a claim on the basis of a sovereign 

immunity defense that the Legislature has expressly waived.  Even if 

Appellees had raised their legislative waiver argument earlier than in their 

reply papers and Appellant had not raised the sale of securities issue below, 

this Court should nevertheless consider the issue given the equities and 

substantive rights involved.  Appellees have no substantive answer to the 

Act’s express waiver of sovereign immunity and so are attempting to avoid 

its effect through a procedural argument.  To allow such a ploy to succeed 

would hardly represent “fair play in litigation.”  Appellees have suffered no 
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prejudice from any alleged delay in raising the securities law issue, having 

argued the issue below and having had a full and fair opportunity to litigate 

the issue here.  Indeed, as this matter comes to this Court on appeal from a 

pleadings motion, Appellees could have done no more to challenge 

Appellant’s argument (e.g. submit evidence or take discovery) no matter 

when the issue was raised.   Thus, it is only fair that Appellant be allowed its 

day in court on its securities claim. 

 POINT II 

 SOVEREIGN IMMUNITY DOES NOT APPLY 

 TO CLAIMS BASED ON APPELLEES’ 

 COMMERCIAL ACTIVITIES 
 

This Court has repeatedly followed the general American rule and 

held that sovereign immunity does not bar claims arising from the 

sovereign's engagement in commercial activities.  L.R. Foy Const. Co. v. S. 

Dakota State Cement Plant Comm'n, 399 N.W.2d 340, 346 (S.D. 1987); 

Aune, supra; Olesen v. Town of Hurley, 2004 S.D. 136, 25, 691 N.W.2d 324, 

330 (2004) concurring).  See Appellant’s Brief, Point I.  Appellees’ attempts 

to distinguish this authority and reliance on inapposite cases is unavailing. 

For example, Appellees’ reliance on High Grade Oil Co., Inc. v. 

Sommer, 295 N.W.2d 736 (S.D. 1980) in support of their contention that the 
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commercial enterprise rule does not apply to them is misplaced, as High 

Grade did not involve a commercial enterprise and never discussed the rule.   

Indeed, this Court expressly held in L.R. Foy, supra, 399 N.W.2d at 349, that 

“[w]e do not believe th[e] finding, that [the South Dakota] Cement Plant 

[Commission] may be held liable for its commercial torts ... is inconsistent 

with High-Grade ... .” 

Appellees try unsuccessfully  to distinguish this Court’s holding in 

Aune, supra, 464 N.W.2d at 2-3 that "[w]here a state creates or organizes a 

corporation and operates the same for a commercial purpose, it is ordinarily 

held subject to suit, the same as any private corporation organized for the 

same purpose."  Citations, internal quotations and brackets, omitted.  

Appellees’ argue that Aune’s holding is limited to “lower-level public 

entities, not state agencies ... .”  Appellees’ Brief, p.10.  Appellees simply 

gloss over this Court’s repeated statements (discussed more fully in 

Appellant’s Brief, pp. 16-17) that what was at issue in Aune  was “the state's 

sovereign immunity shield." Aune, supra, 464 N.W.2d at 4 (emphasis 

added).  

Appellees also argue that their solicitation of investments in the 

Project was not commercial activity because it had a legitimate 



10 

 

governmental purpose.  Appellees’ Brief, pp. 11-12.  But having a 

governmental purpose does not preclude application of the commercial 

enterprise rule.  This Court has held that commercial activity does not 

require that the sole purpose of the activity be commercial to the exclusion 

of any governmental purpose.  "Although a corporation may be public, and 

not private, because established and controlled by the state for public 

purposes, it does not follow that such corporation is in effect the state and 

that the same immunity from liability attaches.”  Aune, supra, 464 N.W.2d at 

3. 

Thus, sovereign immunity did not apply to the cement plant at issue in 

L.R. Foy, supra, and Arcon Const. Co. v. S. Dakota Cement Plant, 349 

N.W.2d 407 (S.D. 1984) even though it was engaged in “activity for a public 

purpose”3 in addition to its commercial activities, nor to the water district in 

Aune, which was engaged in the governmental activity of providing water to 

South Dakota residents in addition to its commercial activities: 

The important question is how to distinguish 

between governmental and commercial activity. 

The test is not whether B-Y was organized or 

operated for profit. By its very nature a public 

corporation will seldom, if ever, be established for 

                                                 
3  Arcon, supra, 349 N.W.2d at 410. 
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the purpose of generating profits. The better 

approach is to assess whether the activity is 

something only the state can accomplish or 

whether it could be effectively accomplished by a 

private enterprise. 

 

Aune, supra, 464 N.W.2d at 3.  Accord Wasserstein Perella Emerging 

Markets Finance, LP. v. The Province of Formosa, 2000 WL 573231, *9 

(S.D.N.Y. 2000) (“[T]he question is not whether the ... government is acting 

with a profit motive or instead with the aim of fulfilling uniquely sovereign 

objectives.  Rather the issue is whether the particular actions the ... state 

performs (whatever the motive behind them) are the type of actions by 

which a private party engages in trade and traffic or commerce.”) There can 

be no legitimate question (and certainly it cannot be determined otherwise 

on a pleadings motion) that soliciting investment in the Project is the type of 

activity which “could be effectively accomplished by a private enterprise”4, 

and thus is commercial activity in the truest sense. 

Finally, Appellees argue that they could not have engaged in 

commercial activity in connection with soliciting investment in the Project 

                                                 
4  Indeed, Appellees argue that no claim is stated against them 

because the solicitation here was done entirely by a private enterprise and 

that “"Claimants' redress under the Act, if any, ultimately lies with SDRC, 

Inc., not [Appellees]" Appellees' Brief, p.23.  
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because they were not authorized to engage in commercial activities over 

which they did not exercise complete control.  Appellees’ Brief, pp. 16-17.  

As set forth above, however, the AC alleges that Appellees did exercise 

complete control over the solicitation of investment in the Property.   To the 

extent that Appellees dispute this factual allegation, such dispute cannot be 

determined at this stage of the proceedings.  Moreover, Appellees’ argument 

that they can be sued based on authorized commercial activities in which 

they engaged lawfully, but not based on unauthorized commercial activities 

in which they engaged unlawfully, would turn the law and common sense on 

their heads.  The bottom line is that Appellees engaged in commercial 

activities giving rise to Appellant’s claims, and that such claims are not 

barred by sovereign immunity. 

CONCLUSION 

For all the foregoing reasons, as well as those submitted in 

Appellant’s Brief, it is urged that the Dismissal Order be reversed. 

Respectfully submitted  

      Steven D. Sandven Law Office P.C. 

      Attorney for Plaintiff-Appellant 

 

      By:_/s/ Steven D. Sandven 

          Steven D. Sandven, Esq. 

  



 
 13 

      116 East Main Street 

      Beresford, S.D.  57106 

      Telephone: 605-763-2015 

      Facsimile: 605-763-2016 

      ssandvenlaw@aol.com 
 

 

REQUEST FOR ORAL ARGUMENT 

 

 Plaintiff-Appellant respectfully requests oral argument. 

 

CERTIFICATE OF SERVICE 

 

 I hereby certify that on February 18, 2020, I mailed by first class 

United States mail, postage prepaid, two copies of the foregoing document 

to which this certificate is attached to: 

 

Paul E. Bachand 

Special Assistant Attorney General 

P.O. Box 1174 

Pierre SD 57501-1174 

pbachand@pirlaw.com 

 

Robert Morris 

P.O. Box 370 

Belle Fourche SD 57717-0370 

bobmorris@westriverlaw.com 

 

      __/s/ Steven D. Sandven___________ 

      Steven D. Sandven 

STEVEN D. SANDVEN LAW 

OFFICE PC 

      116 East Main Street 

      Beresford, SD 57004 

      Telephone: 605-763-2015 

      Facsimile: 605-763-2016 

      ssandvenlaw@aol.com 

CERTIFICATE OF COMPLIANCE WITH SDCL 15-26A-66 

 

mailto:ssandvenlaw@aol.com
mailto:ssandvenlaw@aol.com


 
 14 

 I hereby certify that the foregoing brief complies with the type-

volume limitation of SDCL 15-26A-66(B)(2).  The brief contains a 

proportional-spaced typeface in 14 point Times New Roman font, and a 

Microsoft 2010 Word Count of 2,991 words.  

 

 

CERTIFICATE OF MAILING 

 

 I hereby certify that I mailed by first class United States mail, postage 

prepaid, the original and 2 copies of the foregoing Reply Brief of Plaintiff-

Appellant to which this certificate is attached to the South Dakota Supreme 

Court, 500 East Capitol, Pierre, South Dakota 57501-5070 on the 18th day of 

February, 2020. 

 

 

      __/s/ Steven D. Sandven_________ 

      Steven D. Sandven 

STEVEN D. SANDVEN LAW 

OFFICE PC 

      116 East Main Street 

      Beresford, SD 57004 

      Telephone: 605-763-2015 

      Facsimile: 605-763-2016 

      ssandvenlaw@aol.com 

 

 

mailto:ssandvenlaw@aol.com

	29129 AB
	29129 AB Appendix
	Appendix
	Memorandum Decision
	Order Granting Motion to Dismiss
	Amended Complaint
	Transcript Excerpt
	Codified Law

	29129 RB
	29129 RB Appendix
	Table of Contents
	Memorandum Decision
	Amended Complaint
	SD Const Art 3
	SDCL 1-53-3
	SDCL 1-53-4
	SDCL 15-6-12(b)(5)
	SDCL 47-31B-102(20)
	SDCL 47-31B-102(26)
	Exec Order No 2011-01
	8 USC 1153(b)(5)
	8USC 1153(b)(5)(C)(ii)
	28 USC 1491
	28USC 1603
	28 USC 1605(a)(2)

	29129 ARB

