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JURISDICTIONAL STATEMENT

Plaintiff has appealed from the Memorandum Decision and Order of
the Sixth Circuit Court, Judge John Brown, both dated July 18, 2017, which
granted the motion of Appellees State of South Dakota, South Dakota
Department of Tourism and State Development, South Dakota Governor’s
Office of Economic Development and South Dakota Department of
Tourism? to dismiss plaintiff’s amended complaint as against them on the
pleadings, as made final by the Judgment of Dismissal of the Sixth Circuit
Court, Judge Klinger, dated August 15, 2019. This Court has jurisdiction
over this matter pursuant to S.D. Codified Laws 8§ 15-26A-3(1).

LEGAL ISSUES

1. Where South Dakota was responsible for a program soliciting
investment in commercial projects located in South Dakota, is the State
immune from suit by investors for misrepresentations made in soliciting
their investments from out of state?

The Court below held that South Dakota was immune from suit.

Authorities Most Relevant to the Issue:

! Defendants State of South Dakota, the South Dakota Department of
Tourism and State Development, the South Dakota Governor’s Office of

Economic Development, and the South Dakota Department of Tourism, are
7



Atlantica Holdings Inc. v. Sovereign Wealth Fund Samruk-Kazyna, JSC,
813 F.3d 98 (2d Cir. 2016)

Aune v. B-Y Water Dist., 464 N.W.2d 1 (S.D. 1990)

City of Cincinnati, Ohio v. Commonwealth ex rel. Reeves, 292 Ky. 597, 167
S.W.2d 709 (1942)

EIG Energy Fund X1V, LP v. Petroleo Brasileiro, S.A., 894 F.3d 339 (D.C.
Cir. 2018)

L.R. Foy Const. Co. v. S. Dakota State Cement Plant Comm'n, 399 N.W.2d
340 (S.D. 1987)

R.L. Wolf v. Banco Nacional de Mexico, S.A., 739 F.2d 1458 (9" Cir. 1984)

State v. City of Hudson, 231 Minn. 127, 42 N.W.2d 546 (1950)

Wasserstein Perella Emerging Markets Finance, LP. v. The Province of
Formosa, 2000 WL 573231 (S.D.N.Y. 2000)

2. Where the State of South Dakota was responsible for a program
soliciting investment in commercial projects located in South Dakota, does
the legislature's express waiver of sovereign immunity for claims relating to
violations of South Dakota securities statutes preclude South Dakota from
raising sovereign immunity as a defense to claims based on
misrepresentations in the offering materials to investors?

The Court below held in the negative.

Authorities Most Relevant to the Issue

Arcon Constr. Co., Inc. v. South Dakota Cement Plant.,349 N.W.2d 407
(1984)

L.R. Foy Const. Co. v. S. Dakota State Cement Plant Comm'n, 399 N.W.2d
340 (S.D. 1987)

S.D. Codified Laws 847-31B-102(20)

S.D. Codified Laws § 47-31B-102(28)(D) and (E)

collectively referred to herein as “South Dakota.”
8



S.D. Codified Laws § 47-31B-503
S.D. Codified Laws 847-31B-509
STATEMENT OF THE CASE AND FACTS

The immigrant investment program (the “EB5 Program”) is a federal
program which provides preferred immigration status to foreign nationals
who invest over $500,000 in projects designed to boost employment in
designated areas of the United States. See Amended Complaint (“AC”),
par.12, AA0012.2

The State of South Dakota, through various agencies operating as
commercial enterprises®, oversaw the EB5 Program in South Dakota. AC
pars. 15-19, AA0012-0013. In 2009, South Dakota engaged defendant
SDRC, Inc., a corporation wholly owned by a former South Dakota
employee, defendant Bollen, to administer and promote the EB5 program in

South Dakota. AC pars. 8-9, AA0011. Together, the defendants were in the

2 Citations to Appellants’ Appendix are abbreviated “AA,” with a
corresponding Appendix page number. Citations to the Brown County
Circuit Court Clerk’s Index are abbreviated “CI,” with a corresponding
Clerk’s Index page number. There was no trial of the underlying action, but
transcripts of the hearing on defendant-appellees’ motion to dismiss were
prepared and is included in Appellants’ Appendix and are referenced by
Appendix and transcript page numbers.

3 Defendants State of South Dakota, the South Dakota Department of
Tourism and State Development, the South Dakota Governor’s Office of

Economic Development, and the South Dakota Department of Tourism, are
9



business of soliciting investments in EB5 projects in South Dakota, a
commercial activity regularly engaged in by private commercial parties.

Plaintiff is a limited liability company whose members, Chinese
nationals, were induced by the misrepresentations in defendants’ offering
memoranda (the “Offering Memos”) to make an EB5 investment of over
$500,000 each (collectively over $18 million), through a limited
partnership, SDIF Limited Partnership 6 (“LP6”) in a security, to wit an
interest in a beef processing plant which could not succeed (the “Project”).
AC, pars.3, 22-26, AA0010, 0013-0016.

At the time plaintiff’s members were induced to invest, the beef
processing plant was undercapitalized and lacked the financial wherewithal
to be a viable investment. Not only was none of this disclosed to plaintiff’s
members, but defendants’ Offering Memos contained numerous affirmative
misrepresentations. See e.g. AC, pars. 22-25, AC0013-0016.

After plaintiff served its amended complaint in or about December
2015, South Dakota made a pre-answer motion to dismiss on the pleadings.
South Dakota did not contest that plaintiff’s members were duped into

investing in the foredoomed Project, or that South Dakota had participated

collectively referred to herein as “South Dakota.”
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in deceiving them. Rather South Dakota argued, inter alia, that plaintiff’s
claims were barred by sovereign immunity.

By memorandum decision (AA002) and Order (AA001), both dated
July 18, 2017 (collectively the “Dismissal Order”), the Court below granted
South Dakota’s motion to dismiss on the pleadings on the basis of sovereign
Immunity, despite decisions of this Court, adhering to the rule followed
almost universally in the United States, holding that sovereign immunity
does not bar claims based on commercial activities, including the
solicitation of investments in a business enterprise. The Court below also
ignored that the legislature has expressly waived sovereign immunity for
claims relating to South Dakota’s securities laws. See Point I, infra.,

Plaintiff’s petition to allow an immediate appeal of the Dismissal
Order was denied by this Court’s Order dated September 8, 2017. CI913.
Accordingly, after plaintiff’s claims against all defendants other than South
Dakota was resolved by settlement and a Judgment of Dismissal was
entered on or about August 15, 2019 (the “Judgment”, CI957), plaintiff filed
a notice of appeal from the Dismissal Order (as made final by the Judgment)
on or about September 18, 2018 (C1965). This appeal followed.

POINT |
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SOUTH DAKOTA’S SOLICITATION OF INVESTMENT IN
SECURITIES RELATED TO THE PROJECT IS A COMMERCIAL
ACTIVITY TO WHICH SOVEREIGN IMMUNITY DOES NOT
APPLY

Plaintiff has alleged facts demonstrating that South Dakota was acting
in furtherance of a commercial enterprise when defendants made
misrepresentations to plaintiff’s members and induced them to invest in the
Project. E.g. AC pars. 1, 4-7,12, 15-17, AA009-0013. Sovereign immunity
does not shield South Dakota from claims arising from its operation of a
commercial enterprise, such as promoting and soliciting investors for South
Dakota EBS projects. “Where the State elects to operate a business
enterprise solely for commercial purposes, it ought not be permitted to avoid
its legal responsibility by invoking the doctrine of governmental immunity.
[It] should be amenable to suit for mismanagement, bad faith actions and
negligent conduct, just as the private sector is made responsible.” L.R. Foy
Const. Co. v. S. Dakota State Cement Plant Comm'n, 399 N.W.2d 340, 346
(S.D. 1987) (sovereign immunity did not bar claims). Accord Aune v. B-Y
Water Dist., 464 N.W.2d 1, 2-3 (S.D. 1990) ("Where a state creates or
organizes a corporation and operates the same for a commercial purpose, it

Is ordinarily held subject to suit, the same as any private corporation
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organized for the same purpose.”) (citations, internal quotations and
brackets, omitted); Olesen v. Town of Hurley, 2004 S.D. 136, 25, 691
N.W.2d 324, 330 (2004) concurring) (“We have consistently held that
sovereign immunity does not apply to a business enterprise run by the
government.”) (citations omitted).

This Court has made it clear that it adheres to the general rule
followed in state and federal courts across the United States, including the
United States Supreme Court - that sovereign immunity does not bar claims
arising from the sovereign’s engagement in commercial activities. State of
Ga. v. City of Chattanooga, 264 U.S. 472, 479-80, (1924) (“Having
acquired land in another state for the purpose of using it in a private
capacity, Georgia can claim no sovereign immunity or privilege in respect
of its expropriation.”); Bank of U.S. v. Planters' Bank of Georgia, 22 U.S.
904, 907 (1824) (“[W]hen a government becomes a partner in any trading
company, it devests [sic] itself, so far as concerns the transactions of that
company, of its sovereign character, and takes that of a private citizen.”);
Junior Coll. Dist. of St. Louis v. City Of St. Louis, 149 S.W.3d 442, 448-49
(Mo. 2004), as modified on denial of reh'g (Nov. 23, 2004) (“The water that

flooded was not being used ... for a[ ] public purpose. *** In supplying this
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water, the City was engaged in a proprietary function, ... so that sovereign
Immunity principles do not apply."”) (internal quotations omitted); Pierson v.
Cumberland Cty. Civic Ctr. Comm'n, 141 N.C. App. 628, 632, 540 S.E.2d
810, 813 (2000) (sovereign immunity did not apply where “the evidence
demonstrates that defendant’s operation of the Coliseum is a commercial
enterprise.”); California Sand & Gravel, Inc. v. United States, 22 Cl. Ct. 19,
29 (1990), aff'd, 937 F.2d 624 (Fed. Cir. 1991) (“Whenever the United
States casts off its cloak of sovereign immunity to engage in a business-type
activity with a business-minded purpose, it must be treated as a private
commercial contractor. ) (citation omitted); Nestman v. S. Davis Cty. Water
Imp. Dist., 16 Utah 2d 198, 201, 398 P.2d 203, 205 (1965) (“Where a public
body, which would otherwise be entitled to sovereign immunity, engages in
an activity of a commercial or proprietary character, the protection does not
exist.”); Hutton v. Martin, 41 Wash. 2d 780, 784-85, 252 P.2d 581, 584
(1953) (sovereign immunity did not apply where the sovereign “was
charging for the service it rendered ... and was in business ... .”)

Here plaintiff’s factual allegations, which must be taken as true on a
motion to dismiss on the pleadings, show that the activities in which South

Dakota engaged in soliciting investment in the Project are precisely the
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commercial activities to which sovereign immunity does not apply.
Moreover, numerous courts have held that a sovereign’s solicitation
of investments and/or misrepresentations concerning securities, like South
Dakota’s solicitation of plaintiff’s members to invest in the Project and
misrepresentations about, inter alia, the Project’s financial viability, are
commercial activities to which sovereign immunity does not apply. For
example, in Wasserstein Perella Emerging Markets Finance, LP. v. The
Province of Formosa, 2000 WL 573231 (S.D.N.Y. 2000) the plaintiff, an
investment bank, sought to recover fees allegedly due from a sovereign in
connection with the sovereign’s attempt to raise money. The Court held that
sovereign immunity did not bar the claim because “[r]etaining a private
investment bank to raise money for a loan, like borrowing money and
issuing debt instruments, is an inherently commercial transaction.” The
Court recognized that “the question is not whether the ... government is
acting with a profit motive or instead with the aim of fulfilling uniquely
sovereign objectives. Rather the issue is whether the particular actions the

... State performs (whatever the motive behind them) are the type of actions

42000 WL 573231 at *9.
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by which a private party engages in trade and traffic or commerce.”® Here,
South Dakota’s actions in soliciting investments in a security are clearly

b

“actions by which a private party engages in trade and traffic or commerce.’

Similarly, R.L. Wolf v. Banco Nacional de Mexico, S.A., 739 F.2d
1458, 1459 (9" Cir. 1984) involved an investor’s claim, inter alia, that a
sovereign had “misled him in violation of [federal securities statutes]” in
connection with the sovereign’s sale of Certificates of Deposit. The Court
held that the claims were not barred by sovereign immunity because “the
sale of the certificate of deposit ... was clearly a commercial activity ... .”
731 F.2d at 1460 (internal quotations omitted). Also on point is Atlantica
Holdings Inc. v. Sovereign Wealth Fund Samruk-Kazyna, JSC, 813 F.3d 98,
102 (2d Cir. 2016), in which the plaintiff asserted a claim that “an
instrumentality of a foreign sovereign ... violated federal securities laws by
making misrepresentations ... concerning the value of securities ... .” The
Court held that the claim based on misrepresentations of the value of a
security was not barred because such acts fell within the commercial
activities exception to sovereign immunity codified in 28 U.S.C.

81605(a)(2), which provides in pertinent part that sovereign immunity does

®> 2000 WL 573231 at *8 (citations, internal quotations, and emphasis
16



not bar a claim against a foreign sovereign which “is based upon ... an act
...In connection with a commercial activity of the [sovereign] ... .”
Likewise, in EIG Energy Fund X1V, LP v. Petroleo Brasileiro, S.A., 894
F.3d 339 (D.C. Cir. 2018), an investor asserted a claim that it had been
fraudulently induced by a sovereign into investing in a Brazilian crude oil
project The Court held that the claim, much like plaintiff’s claim, was not
barred by sovereign immunity because it arose from the sovereign’s
“commercial activity ... .” 894 F.3d at 349. See Tucker v. Whitaker Travel,
Ltd., 620 F.Supp. 578, 584 (E.D. Pa. 1985) (“Advertising and promotion of
an industry are activities in which a private party could engage and which
are customarily carried on for profit. They are thus commercial activities ...
) (citations, internal quotations, omitted).®

In the cases cited above, including L.R. Foy and Aune, this Court set

omitted).

® 1t is also well settled that sovereign immunity does not bar claims against a
sovereign based on activities conducted beyond its borders, such as South
Dakota’s extraterritorial solicitation of Chinese nationals to invest in the
Project (See AC par.3, AA10 and Hearing Transcript p.27, lines 17-18,
AA00138). See State v. City of Hudson, 231 Minn. 127, 131, 42 N.w.2d
546, 549 (1950) (“Even a state may not claim sovereign immunity for its
business enterprises conducted beyond its borders.”) (citation, internal
quotations, omitted); City of Cincinnati, Ohio v. Commonwealth ex rel.
Reeves, 292 Ky. 597, 167 S.W.2d 709, 714 (1942) (“Even a state may not

claim sovereign immunity for its business enterprises conducted beyond its
17



forth its adherence to the well-settled rule that sovereign immunity will not
bar a claim based on the commercial activities of the sovereign. The Court
below attempted to distinguish Aune on the faulty basis that “a water
district, such as that in Aune, is much more like a municipality, and far
removed from the sovereign immunity that the state enjoys.” Dismissal
Order, p.6, AAQ07. The attempted distinction by the Court below ignores
that this Court repeatedly referred to the state level sovereign immunity at
issue in Aune. For example, this Court expressly held in Aune that “[t]hese
extensive, independent powers compel the conclusion that a water user
district is like a private enterprise and distinct from the state, and,
consequently, is outside the state's sovereign immunity shield” (464
N.W.2d at 4, emphasis added) and “[h]aving concluded that B-Y is a
business enterprise with a commercial purpose, it follows that the legislature
cannot extend the state's sovereign immunity to shield B-Y from damages
arising in contract or tort.” (id, emphasis added).

The lower court also tried to distinguish both Aune and L.R. Foy on
the mistaken basis that those cases involved express legislative waivers of

sovereign immunity. See Dismissal Order, p 6-7, AA007-008. However, as

borders.”) (citation omitted).
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set forth more fully in Point Il below, the legislature has enacted an express
waiver of sovereign immunity covering the claims asserted here as well, in a
legislative scheme virtually identical to that at issue in L.R. Foy. Moreover,
Aune was not decided based on a legislative waiver, but rather based on this
Court’s holding that “the function of a water user district is commercial and
it should be treated the same as any other commercial enterprise” 464
N.W.2d at 4.

It 1s South Dakota’s burden to establish the affirmative defense of
sovereign immunity. Masad v. Weber, 2009 S.D. 80, 1 15, 772 N.w.2d 144
(S.D. 2009). Here, South Dakota has not and cannot meet that burden. To
the contrary, plaintiff’s allegations that its claims arise from South Dakota’s
operation of a commercial enterprise (as well as all of plaintiff’s other
allegations) must be accepted as true for purposes of this motion. “A
motion to dismiss under SDCL 15-6-12(b) tests the legal sufficiency of the
pleading, not the facts which support it. For purposes of the pleading, the
court must treat as true all facts properly pled in the complaint and resolve
all doubts in favor of the pleader.” N. Am. Truck & Trailer, Inc. v. M.C.1.
Commc'n Servs., Inc., 2008 S.D. 45, § 6, 751 N.W.2d 710, 712 (S.D. 2008)

(citations, internal quotations, omitted). For purposes of this motion, it must

19



be accepted as true that plaintiff’s claims arise from South Dakota’s
operation of a commercial enterprise, and thus sovereign immunity does not
shield South Dakota from suit.
POINT 11
THE LEGISLATURE EXPRESSLY WAIVED SOUTH DAKOTA’S

SOVEREIGN IMMUNITY FOR CLAIMS, LIKE THOSE AT
BAR. ARISING FROM THE SALE OF SECURITIES

The gravamen of plaintiff’s claims is that South Dakota participated
with the other defendants in inducing plaintiff’s members to invest in the
Project through false and misleading representations in, and material
omissions from, the Offering Memos. The interest in the Project acquired
by plaintiff’s members is a security pursuant to the Uniform Securities Act
of 2002 (the “Act”). S.D. Codified Laws § 47-31B-102(28)(D) and (E),
defines a Security as including, inter alia, as “an investment in a common
enterprise with the expectation of profits to be derived primarily from the
efforts of a person other than the investor and a common enterprise means
an enterprise in which the fortunes of the investor are interwoven with those
of either the person offering the investment, a third party, or other
investors” and “interest in a limited partnership ... .” The investments of

plaintiff’s members in the Project, “a common enterprise with the

20



expectation of profits to be derived primarily from the efforts of a person
other than the investor”, through their acquisition of interests in LP6, a
“limited partnership” fits both of these definitions perfectly.

The Act also provides that “[a] person is liable to the purchaser if the
person sells a security in violation of § 47-31B-301 or, by means of an
untrue statement of a material fact or an omission to state a material fact
necessary in order to make the statement made, in light of the circumstances
under which it is made, not misleading ... .” S.D. Codified Laws §47-31B-
509 (emphasis added). Such liability may be enforced in a civil suit, as
expressly contemplated in S.D. Codified Laws 8§ 47-31B-503 (“In a civil
action or administrative proceeding under this chapter ....” “Persons”
whom the Act makes liable for selling a security by means of an untrue
statement, and against whom the Act allows enforcement by means of a civil
suit, includes “government; governmental subdivision, agency, or
instrumentality; public corporation; or any other legal or commercial
entity.” S.D. Codified Laws §47-31B-102(20). Thus, by enacting the Act,
the legislature expressly waived sovereign immunity for any government
entity which sells a security by means of an untrue statement of material fact

or omission to state a material fact.
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Virtually the same legislative scheme was involved in both L.R. Foy,
supra, and Arcon Constr. Co., Inc. v. South Dakota Cement Plant.,349
N.W.2d 407 (1984), which the Court below cited as examples of cases in
which sovereign immunity was expressly waived by statute. Both cases
involved Article 2 of the U.C.C., which expressly provided an aggrieved
buyer with the right to sue a seller (just as the Act makes a “person” liable
to an aggrieved purchaser), and defines “seller” to include governments or
government subdivisions or agencies (just as the Act defines “person” to
include government or government subdivisions or agencies).” Thus, just as
the legislature’s enactment of the U.C.C. was held in both L.R. Foy and
Arcon to be an express waiver of sovereign immunity because the definition
of who could be liable under it included government entities, so too does the

legislature’s enactment of the Act expressly waive sovereign immunity by

" “[TThe UCC provisions expressly apply to the state. In its general
definitions, the UCC defines “organization” to include “government or
governmental subdivision or agency.” SDCL 57A—1-201(28). Because it is
a governmental agency, the cement plant is an organization within the
meaning of the UCC. As an organization, the cement plant is a “person”
under SDCL 57A-1-201(30), and, as a “person who sells or contracts to sell
goods,” it is a “seller” within the context of UCC—Sales. SDCL 57A—2—
103(1)(d). ***

Third, the UCC grants a buyer specific rights and remedies against a
breaching seller, and these rights include lawsuits.” Arcon, supra, 349
N.W.2d at 410 (citation omitted).
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defining persons who can be liable under it to include government entities.

CONCLUSION

For all the foregoing reasons, it is urged that the Dismissal Order be
reversed.
Respectfully submitted

Steven D. Sandven Law Office P.C.
Attorneys for Plaintiff-Appellant

By:
Steven D. Sandven, Esq.
116 East Main Street
Beresford, S.D. 57106
Telephone: 605-763-2015
Facsimile: 605-763-2016
ssandvenlaw@aol.com
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STATE OF SOUTH DAKOTA } IN CERCUIT COURT

COUNTY OF HUGHES ) SIXTHJUBICIAL CIRCUIT
LP6 CLAIMANTS LLC,
Phaintiff, Civ. No. 15-312

v.

SQUTH DAKOTA DEPARTMENT OF
TOURISM AND STATE DEVELOPMENT, ORDER GRANTING
SOUTH DAKOTA GOVERNOR'S OFFICE MOTION TO DISMISS
OF ECONOMIC DEVELOPMENT, SOUTH
DAKOTA DEPARTMENT OF TOURISM,
THE STATE OF SOUTH DAKGTA, SDRC
NC., SD INVESTMENT FUND LLC §, AND
JOOP BOLLEN
Defendants,

The Court, having considered the Motion of the Defendanis’ State of South
Dakota, South Dakota Department of Tourism end State Development, South
Dakota Governor's Office of Economic Development and South Dakota Department
of Tourism: the briefs filed herein, the arguments of counsel: and having issued its
Memorandum Decision on thia date, it ie hereby

ORDERED that the Motion to Dismiss based on Sovereign Immunity

ig Granted.
Dated at Pierre, South Dakota, this 158" day of futy, 2017,
BY THE COURT:
(DRI D
John k. Brown
Cireuit Court Judge
ATTEST:
By: fafTars p DauterCToss__ EXHIBIT

\’ s Dcput"{. ! r }

" Filed 0n:07/18/2017 Hughes County, South Dakota 32CHV15-000312
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MEMORANDUM DECISION

Defendants in the above captioned matter, State of South Dakota, South
Dakota Department of Tourism and State Development, South Dakota Governor's
Office of Economic Development and South Dakota Department of Tourism, have
filed 2 Motion to Dismiss the Plaintif®s Complaint pursuant to SDCL § 15-6-12(b)(5)
for failing to state a claim upon which relief can be granted. Specifically,
Defendants assert that sovereign immunity bars this suit against the State,

BACKGROUND

Plaintiff is a limited liability company who claims its members were
fraudulently induced by the Defendants’ misrepresentations to invest over $500,000
each through a limited partnership, SDIF Limited Partnership 6 (“LP6", in a beel
pracessing plant {‘Project”). Opposition to Defendants' Motion to Dismiss at 1. Said
Project was intended to comply with a federal program known as the immigrant
investment program (“EB5 Program™) which provides preferred immigration status
to foreign nationsls who invest over §500,000 in projects designed to boost
¢mployment in designated areas of the United States. Id. This includes the area of
South Dakota where the beef processing plant was located. Id.

Plaintiffs contend that at the time its mmembers were induced to invest, the
beef processing plant was “undercapitalized and lacked the financial wherewithal to
be a viable inveatment”, Id. at 2. Plaintiff goes on to allege,

“The State of South Dakota, through various agencies
operating as commercial enterprises!, oversaw the EBS
Program in South Dakota. In 2009, South Dakota
engaged defendant SDRC, Inc, a corporation wholly
owned by a former South Dakota employee, delendant,
Bollen, to administer and promote the EB5 program in
South Dakota. Together, the defendants were in the
business of soliciting investments in EBS projects in
South Dakota, together they induced plaintiffs members
to invest in the Project through misrepresentations, and
together they are liable for the damages they caused.”

Id.

During oral arguments held on March 10, 20186, in front of Honorable Judge
Mark Barnett, Sixch Circuit, Defendants acknowledged that though they initially

| Paintiff refers to “State of South Dakota', ‘South Dakota Department of Touriem and State
Development’, 'South Dakota Governor's Office of Economic Development’, and 'South Dakata
Department of Tourism' collectively as "South Dakata”,

2
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had three reamsons to dismiss the Complaint, they were only focused on ome:
sovereign immunity, Reason number two was the applicable statute of limitations,
which counsel agreed was a defense that must be affirmatively pled in an Answer or
other responsive pleading. Hr'g Tr. at 5:17-23. Judge Barnett and Counsel then
agreed that a Motion to Dismiss was not a responsive pleading, and therefove thers
was no reason to address statute of limitations until it was affirmatively pled. Id.
at 5:24-6:10. Further, Defendunts’ Counsel concedes that the issue of notice under
SDCL § 8212 is a secondary issue, Id. at 9:21-22. The primary issue in
determining the Motion to Dismiss is whether the State of South Dakota is entitled
to sovereign immunity. Id. at 9:22-24. As such, this Memorandum Decision will
focus on the issue of sovereign immunity.

QUESTION PRESENTED

L Whether this suit against the State of South
Dialkota is barred by sovereign immunity?

LEGAL STANDARD

Sovereign Immunity is the right of public entities to be free from liability for
tort claims unless waived by legislative enactment. Public Entity Pool for Ligbility
v. Score, 2003 S.D. 17, 1 7 n. 3, 6568 N,W.2d 64, 67 n. 3 (citing Afden v. Maine, 527
U.8. 706, 715, 119 S.Ct. 2240, 2247, 144 L.Ed.2d 626 (1999)). Whether sovereign
immunity applies is a question of law. Bickner v. Raymond Township, 2008 5D 27,
{ 10, 747 N.W.2d 668, 671.

ANALYSIS
L.

Whether this suit against the State of South Dakota is barred by sovereign
immunity?

In South Dakota, the Legislature has the authority to direct how the State of
South Dekota may be sued. As provided by our State's Constitution, “The
Legislature shall direct by law in what manner and in what courts suits may be
brought against the state” S.D. Const. Art. 3, § 27. In the absence of constitutional
or statutory authority, an action cannet be maintained ngainst the State. Public
Entity Pool for Liability v. Score, supra, {citing generally Lick v. Dahl, 286 N.W.2d
504 {(S.D. 1979); Darnall v. State, 79 S.D. 59, 108 N.W.2d 201 (1961); Griflis v
State, 68 S.D. 360, 2 N.W .2¢ 666 (1942); Muwllen v. Dwight, 42 5.D. 171, 173 N.W.
845 (1919)) {emphasis added).
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Defendants take the position that “[t)he South Dakota Department of
Tourism and State Development, the Governor's Office of Economic Devclopment
and the South Dakota Department of Tourism ave State agencies and thus entitled
to sovereign immunity.” Motion to Dismiss at 4. The South Dakota Supreme Court
has “consistently held that it ia the exclusive province of the legislature and not the
courts to abrogate or limit the doctrine of sovereign immunity. In the absence of an
express statutory waiver, Ithey] strictly adhere to this constitutionally mandated
doctrine.” Areon Const. Co., Inc. v. South Dakota Cement Plant, 349 N.W.2d 407
(see also Kringen v. Shea, 333 N.W.8d 445 (3.D. 1983);, Merril! v. Birhanzel 310
N.W.2d 622 (S.D. 1981): High-Grade Oi! Co., Inc. v. Semmer, infra; Arms v.
Minnehaha County, 69 8.D. 164, 7 N.W.2d 722 (1943).

Plaintiffs make two distinct arguments against the applicability of sovereign
immunity in thia case. One is that sovereign immunity was waived pursuant to
SDCL § 21-32A-1. Opposition to Defendants’ Motion to Dismiss at 3. The second is
that "sovereign immunity does not apply to commercial enterprises such as South
Dakota’s efforts to get people to invest in EB5 projects in South Dakota,” 1d. Bach
of these arguments will be addressed in turn.

A. Did the State waive sovereign immunity pursuant to SDCL § 21-324-17

Defendants argue that the State agencies have not waived sovereign
immunity, nor could they because the authority to waive soversign immunity is
vested solefy in the Legislature. Motion to Dismiss at 4 (emphasis added).
Moreover, Defendants hold out to this Court that “at no time has the Legislature, in
accordance with Article III, § 27, enacted a waiver of the State's sovereign
immunity.” [d.

Plaintiff's argument of waiver is vooted in SDCL § 21-32A-1, which reads,

“To the extent that any public entity, other than the state,
participates in a risk sharing pool or purchases liability
insurance and to the extent that coverage is afforded
thereunder, the public entity shall be deemed to have
waived the common law doctrine of sovereign immunity
and shall be deemed to have consented to suit in the same
manner that any other party may be sued. The waiver
contained in this section and §§ 21-32A-2 and 21-32A-3 is
subject to the provisions of § 3-22-17.7

SDCL § 21-32A-1.

Plaintiffs point to a Consulting Agreement providing for SDRC to administer
and market the EBS program. Opposition to Defendants’ Motion to Dismiss at 5, n.
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4. Plaintiffs contend that this Agreement required SDRC to "purchase at least $3
million of insurance, naming [South Dakota Department of Tourisma and State
Development] as an additional insured, to cover 'SDRC's obligations o indemnify
provided for herein ... .." Id. Plaintiffs position then, is that the State agencies
participated in a “risk sharing pool” and “coverage was afforded thereunder,” and
the State has thus waived any protections which sovereign immunity might have
otherwise provided. Id.

However, this Court looks ta figh-Grade Oil Co., inc. v. Sommer, 295 N.W.2d
736, in which the South Dakota Supreme Court addressad the issue of whether the
purchase of liability insurance constitutes a waiver of immunity. The Supreme
Court declined to rule that the purchase of liability insurance constituted a waiver
of governmental immunity, High-Grade Oif Co., ine, at 739. The Court first found
that there was no statutory authority for the departments or agencies to purchase
the policies, Jd. Similarly, in the current case, the Plaintiffs have not directed this
Court to anything other than a Consulting Agreement which allowed for the
purchase of insurance. The High-Grade Court went on to hold that neither of the
agencies that purchased the insurance had “constitutional or statutory authority to
waive the governmental immunity by purchasing liability coverage.” fd. The Court
goes on to hold that it is “only the legis/ature, expressing the will of the sovereign
people, that is authorized to make this decision. No state official or board can usurp
that authority.” /d. (emphasis added).

In the case before this Court, there has been no indication or documentation
that shows that the legislature has waived sovereign immunity. This Court, in
accordance with South Dakota case law, declines o hold that purchase of insurance
by SDRC consiitutes waiver under the law.

B. Was the State engaged in a commercial enterpriee, which would bar them
from asserting sovereign immunity?

Defendants contend that the State is shielded by sovereign immunity,
regardless of an issue of “commercial enterprise”, because the
“proprietary/commercial function is not applicable to the State of South Dakota.”
Motion to Dismiss at 4, n. 4 (citing HighGrade Oi Co., Inc. v. Sommer, 295 N.W 2d
736, 738 (S.D. 1980), Their argument continues,

“Phe functions of a [non-state] public entity which are
propriectary or commercial, as opposed to governmental,
are not shielded by sovereign immunity.! Aune v. B-Y
Water Dist., 464 N.-W.2d 1, 3 (5.D. 1990). As to the State
itself, ‘there is no distinction between governmental and
proprietary functions.! High-Grade Oif Co., Inc, {supra,
at 738]. Therefore, the inquiry into whether a function is

6t
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governmental or proprietary is only relevant in the case of
non-state public entities like municipalities, which
participate in the State's sovereign immunity only, 'to a
lesser extent.” Aune v. B-Y Water Dist., 464 N'W.2d at 5."

Id.

Plaintiffs, in their response, cite Lo Aune v. 8Y Water Dist., supra, “where a
state creates or organizes a corporation and operates the same for a commercial
purpose, it is ordinarily subject to suit, the same as any private corporation
organized for the same purpose” Aune at 3. However, Defendants point out that
Aune, is distinguishable from the current case. “In Aune, the 5.D. Supreme Court
held that SDCL 46A-9-3 provided the direct manner in which a water user district
(i.e. B°Y Water District) could be sued, The Court determined that B-Y was o
business enterprise with a commercial purpose, and that sovereign immunily does
not extend to business enterprises with a commercial purpose.” State’s Response to
Plaintiffsa Opposition to Motion to Dismiss at 3-4. This Court agrees with the
Defendant’s position that a water district, such as that in Aune, is much more like a
municipality, and far removed from the sovereign immunity that the State enjoys.
Id, at 4. Also, in Aune, SDCL 46A-9-3 was a specific /egislative enactment which
would constitute a waiver of sovereign immunity. As discussed above, no such
enactment exists in the current case.

Both parties also point this Court to two cases involving the South Dakota
State Cement Plant: Arcon Const. Co., Inc. v. South Dakota Cement Plant, 349
N.W.2d 407, and LR Fay Const. Co., Inc. v. South Dakota State Cement Plant
Com'n. The Supreme Court in both cases found that sovereign immunity had been
waived, however, these casas are factually distinguishable from the current case. In
Areon, the South Dakota Supreme Court first found that the cement plant is an arm
of the state under Article XIII, § 10 of the South Dakota Constitution, which
declares that the manufacture, distribution, and sale of cement and cement
products is a function of state government, thus it retains sovereign status. Ascon
at 410. However, the Court goes on to hold that "when the legislature enacted the
UCC it expressly waived sovercign immunity for the cement plant whenever the
cement plant enters into contracts for the sale of goods.” Jd. In the current case
there is no UCC claim which can apply, thus making the Arcon case unrelated to
the facts before this Court.

Plaintiff also cited L.R. Foy Const, stating that, "lwlhere the State elects to
operate a business enterprise solely for commercial purposes, it ought not be
permitted to aveid its legal responsibility by invoking the doctrine of governmental
immunity. (It) should be amenable to suit for mismanagement, bad faith actions
and negligent conduct, just as the private sector is made responsible.” L.R Foy
Const. at 346, Again, this Court finds that the LR foy Consi. case iz not
analogous to facts found in the case before it. In L.R. Foy Const., the South Dakota

6
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Supreme Court again held that the commercial tort claims invelved were related to
obligations and remedies within the intent and meaning of the UCC, which they
previously found to be an express waiver of sovereign immunity by the Legislature.

There is no foundation by which the Plaintiffs have shown that the State was
engaged in any sort of similar commercial activity as that contemplated by the
State Supreme Court in the cement plant cases where the activity was an ongoing,
contractual, obligation to sall cement. Certainly there are no activities that would
fall under the purview of the UCC. Further, there have been no constitutionel
enactments regarding the EB5 Program as a commercial enterprise angaged in by
the State.

CONCLUSION

For the foregoing reasons the Defendant's Motion to Diamiss is GRANTED.

(DK VB

Honorable Jechn Brown
Presiding Sixth Circuit Court Judge
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STATE OF SOUTH DAKOTA ) IN CIRCUIT COURT

} §8.:

COUNTY OF HUGHES ) SIXTH JUDICIAL CIRCUIT
LP6 CLAIMANTS LLC,

Plaintiff,

CIV.NO. 15.312

V.
SOUTH DAKOTA DEPARTMENT OF TOURISM
AND STATE DEVELOPMENT, SOUTH DAKOTA AMENDED
GOVERNOR'S OFFICE OF ECONOM!IC COMPLAINT

DEVELOPMENT, SOUTH DAKOTA
DEPARTMENT OF TCURISM, THE STATE OF
SOUTH DAKOTA, SDRC INC,, SD Invesiment
Fund LLC &, and JOOP BOLLEN,

Defendants.

P N R R R S

COMES NOW Plaintiff, LP6 Claimants LLC ("Plaintiff or Claimants LLC"), by and
through its undersigned counsel and for its cause of action against Defendants states and alleges

as follows,

NATURE OF THIS ACTION

}.  Plaintiff brings this action o redress the fraud committed by Defendants by which
Plaintiff"s members were unlawfully solicited te invest in ond provide financing for a project
underiaken by Northern Beef Packers Limited Partnership ("NBP") to build, develop and operate
a beef processing plant in South Dakota {the "Project”). Defendants induced the members of
Plaintiff to pay $530,000 dollars each to invest and become fimited partners in SDIF Limited

Partnership 6 ("LP 6"), a South Dakota limited partnership, which Defendants created and
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promoted as an investment vehicle for the Project, and to take advantage of a federal program
known as the immigrant investment program pursuant to 8 U.S.C. § 1135(b)(5) (the "EB-5
Program™) which facilitates foreign investment in certain communitics in the Uniled States for
projects that will significantly benefil those communitics by creating needed jobs. Under the
program, in exchange for making approved investments, the foreign investors and their
immediate families are granted conditional lawful permanent resident stotus, which can become
unconditional afier two years.

2. Defendants solicited the investment in the Project through written materials, including
Confidential Offering Memoranda (the “Offering Memo™ {Exhibit 1 hereto]) which resulted in
investments in LP6. The Offering Memo contained material misrepresentations and omissions
upon which the investors relied, which resuited in the aggregate loss of more than $18 million in
investments,

PARTIES

3.  Claimants LLC is a New York limited liability company created and organized to pursug
claims of its members against Defendants. Each member of Claimants LLC, identified on
Exhibit 2 hereto, is a Chinese national [residing in China), each made an investment in LP6, and
each has assigned his/her claim(s) against Defendants to Claimants LLC.

4. Defandant South Dakota Department of Tourism and State Development {the
“Department™) is a South Dakota State Agency with its principal place of business in Hughes
County, It is a commercial operation of the State of South Dakota. The Depariment was at all
relevant times responsible to oversee EB 5 Program investments in the “regional center” that was

designated by the U.S. Customs and lmmigration Service for purposes of the EB 5 Program in
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South Dakola,

5. Defendant South Dakota Governor's Office of Economic Development (“GOED”} is a
South Dakota State Agency with its principal place of busincss in Hughes County. liisa
commercial operation of the State of South Dakota. GOED is the successor of the Department,
and succeeds and assumes the rights and obligations of the Departinent in any contract or other
transaction.

6. Defendant South Dakota Department of Tourism ("DOT™) is a South Dakola State
Agency with its principal place of business in Hughes County. It is a commercial operation of
the State of South Dakota. DOT is the successor of the Department, and succeeds and assumes
the rights and obligations of the Department in any contract or other transaction.

7.  Dcfendant State of South Dakola conteols and administers the Depariment, GOED, and
DOT, and is responsible for their actions, The State of South Dakota, the Department, GOED,
and DOT are hereinafter collectively referred to as “South Dakota,"

8. Defendant SDRC iInc, ("SDRC"} was engaged by South Dakota in 2009 to run and
promote South Dakota’s EB 5 Program pursuant to a Consulting Contract dated December 22,
2009 {the "Consulting Contract").

9.  Defendant Joop Bollen ("Bellen"} was the sole owner of SDRC and was a former
employee of the State of South Dakote.

10.  Defendant SD Investment Fund LLC 6 ("GP 6") is a South Dakota limited liability
company organized by Bollen, and is the sole General Partner of LP6. Bollen is the sole member
of GP 6,

Y1, At all refevant times, South Dakota and Bollen used SDRC and GP 6 as mere
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instrumentalities 1o further the conduct alleged herein.
FACTS
The EB-5 Program.

12.  Defendants are involved in the business of soliciting and securing investments in EB3
projects in South Dakota. The EBS program is the result of a federal law that allows foreign
inveslors to obtain lawful permanent resident status for themselves and their families by making
qualifying investments in the United States. Under this program, an employment-based
preference immigrant visa category was crealed for immigrants seeking to enter the United States
10 engage or invest in a commercial enterprise that will benefit the U.S, economy and create jobs
per the requirements of the EB-3 Program.

13.  The requirements for the program include a minimum $1 million investment, which is
reduced 10 $500,000 if it is made for a praject within a designated regional center. The South
Dakota International Business Institute Dairy Economic Develapment Region ("SD Regional
Center") is an approved regional center.

14, Upon the making of a qualificd investment, lawful permanent resident status may be
granted to the investor, his spouse and children less than 21 years of age. The lawful permanenl
resident status is initially provided on a conditional basis; the investor and his family can file an
1-829 petition to have the conditional status removed after two years by showing that the investor
and the commercial enterprise have complied with the requirements of the EB-5 Program.

The Solicitation
I35, South Dakota is empowered and directed to administer the EB5 Program in South

Dakota and enter inta ventures for that purpose. It acts and acted at all relevant times in a
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commercial capacity to increasc investment in South Dakota.

16.  Pursuant to the Consulting Contract, South Dakota was responsible (a) for approving
all EB 5 Program projects; (b) for rejecting projects for lack of feasibility or Financial soundness,
and (c) to ensure that the Project was not marketed if not financially sound.

17.  South Dakoia acted in concert with the other Defendants at alt relevant tirmes to secure
investments in EB 5 Program eatities, including NBP.

I8, SDRC held itself out to the public, and more particularly to polential EB 5 Program
investors, as a promoter and manager of the SD Regional Center for and on behall of South
Drakota, and as the general partner of the investment vehicles for EBS programs (such as LP6) so
thal it could pratect the interests of investors, that is, creation of jobs sufficient to secure
permanent residency and repayment of the investment.

19.  With the knowledge and approval of South Dakota, SDRC and Bollen solicited
investments into LP6 through the Offering Memo.

20.  Each investor paid $530,000 (830,000 of which was for fees and expenses) o acquire a
Unit Certificate representing a limited parinership interest in LP6. Plaintiff’s members made
such investments commencing in May 2010.

21,  LP6 loancd the invested money 1o NBP for completion and operation of the Project.

Defendants’ Misrepresentations and Faiture To Disclose
Material Risks And Facts.

22. Defendants defrauded the investors in LP6 through material misrepresentations and
omissions of material facts in the Offering Memorandum which Defendants knew were faise or

were made recklessly, including thac:
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- the NBP facility was substantially complete and that the funding to be provided
by LP6 would allow for the completion of remaining construction and the operation of the
facility;

- the Project was competitive and had a sustalnable business model;

- the Praject wos sufficiently capitalized 1o generate revenue from cperations
commencing upon the investment(s) being made;

- the Project would meet or exceed the minimum number of jobs required under
the EBS Program,;

- Defendants had carcfully reviewed the finaacial information of the Project and
recommended it as sufficiently sound (o generate jobs and repay the loan from the investors;

« the Project had a competitive advantage over other major competitors in the
beef packing industry;

- the investors were protected because the loan being made lo the Project would
be secured by security interesis on equipment, a corporate guarantee, and a mortgage on the
property;

- NBP will be locally owned and led by recognized beef industry expents.

23.  Each of the representations set forth above was materially false in that;

- the Project did not have adequate financing 1o achicve sufficient revenue to
create the required jobs or repay loans or support any refinancing;

« given the poor financial condition of the Project the investors could not be
adequately secured;

- the Project did not have any favorable or competitive position and did not have
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sufTicient capital to commence operations and generate revenue;

- the Project was owned by foreign investors and not run by beef industry
experts; and

- that the project was already plagued by yecars of delays and was already in need
of additional financing.

24. In addition, the Offering Memo contained material omissions, including that:

- NBP had been unable to sell tax increment financing bonds to finance the
Project;

- the Project had experienced financial difficulties and the initial foreign EB 5
investors had ousted NBP's management and had become the managers and owners of NBP;

- additional investmenis or loans of m feast $30 million would be required for the
Project to begin operations;

- NBP had itself acknowlcdged that loans to the Project were extraordinarily
high-risk because the Project was undercapitalized and its assets were not sufficient to repay or
secure any loan;

- substantial liens had been filed against the Project;

- NBP was unable o pay, or was delinquent on, property taxes due and owing;

- other EB-5 investors had lost their money in a similar project promoted and
administered by Defendants relating fo the Veblen East Dairy in South Dakota;

- the Project's business was subject to legally imposed restrictions and
obligations that placed it at a disadvantage.

25.  The members of Plaintiff relied on the misrepresentations and omissions set forth
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above, and purchased limited partnership interests in LP6.
26. Asa resubt of Defendants® fraud set forth above the entire investment was losl.
The Colossnl Failure of NBP

27.  Even with the infusion of as much as $35,000,000 of EB 5 loans, including the
investment made by Plaintiff's members, the Project was not financially sound, consiruction was
not completed in 2010, and the plant was not operational that year as represented.

28. NBP did not begin operations until October 2012.

29.  The delay was the result of the Project’s need of addilional financing, beyond LPé's
loan, requiring subordination of LP6's loan, which vitiated the secured position that Defendants
had represented would protect the investors.

30. NBP was never profitable.

31, Within cight months of commencement of operations, in April 2013, NBP Jaid off 108
of its employees because of inadequate financing.

32.  In orabout July 2013, NBP filed for bankruptcy protection.

33, Inthe bankruptcy proceeding, NBP disclosed that its faiture was the result of
insufficient capital and financing, and that the Project was not financially sound, os Defendanis
had represented.

34.  The bankrupicy concluded with the sale of the NBP plant to one of its priority
creditors, and the planl has yet 1o re-open.

35,  Plaintiff’s members Jost their entire $18,550,000 investment.

COUNTI
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(FRAUD)
36, PlainifT repeats and realleges each and every allegation in paragraphs 1-35 above as if

repeated at length herein.

37. Defendants made the above representations of fact and omissions knowing them
to be false at the time, or else were reckless in making them.

18.  Defendants made those represemtations and material omissions with the intent 10
deceive and for the purpose of inducing Plaintiff's members to act upon them,

39,  Phintifs members relied on the representations and omissions.

40. By reason of the foregoing, Plaintiff’s members suffered damages of at least
¥18,550,000, together with interest thercon.

4]1.  Plaintiff is entitled to recover the losses its members suffered due to Defendants' fraud.

COUNT I
(BREACH OF FIDUCIARY DUTY)

42, Plaintiff repeats and realleges each and every allegation in paragraphs [-41 above as if
repeated at length herein.

43.  GP§, as the general partner of LP6, and Bollen, who directly and solely controfled
GP6, owed a fiduciary duty of utmost layalty to the limited partners, including the members of
Plaintift.

44, GP 6 and Bollen breached their fiduciary duty to Plaintiff by (i) failing 10 disclose the
numerous problems with the Project; ii) Riling to properly manage LP6 and the Plaintiffs'
members’ status as limited partners therein; (iif) placing its interests and the interest of SDRC

and Bollen above the intercsts of the Invesiors (iv) making the misrepresentations and omissions
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set forth above,

45, By reason of the foregoing, Plaintif"s members suffered damages of at least
$18,550,000, together with interest thereon,

46.  PlaintifT is entitled to recover the losses its members suffered due to these Defendants’
breaches of fiduciary duty.

COUNT III
AIDING AND ABETTING BREACH

47.  PlaintifF repeats and realleges each and every allegation in paragraphs 1-46 sbove as if
repeated at length herein,

48. GP6 and Bollen breached their fiduciary duties to PlaintifP's members, as sct forth
above.

49. South Dakota aided and abetted GP6 and Bollen in such breach by, infer alia,
permilting them to administer EBS projects, and the LP6-NBP venture in particulat, without
proper supervision and approval.

50. South Dakota knew that GP6's and Bollen’s conduct vis-g-vis the limited partners of
LP6 constituted a breach of their fiduciary duties.

51. By reason of the foregoing, Plaintiff's members suffered damages of at least
$18,550,000.

COUNT IV
PIERCE THE CORPORATE VEIL
52.  Plaintiff repeats and realleges each and every allegation in paragraphs 1-5] above as il

repeated at length herein,
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53, Atall relevant times, Bollen exerted complete dominion and control aver the corporate
Defendatts, and used those entities as mere instrumentalities to further their improper conduct
alleged herein,

34, Upon information and belief, Bollen controls all owstanding shares of stock in
SDRC, and he is the sole member of GP 6, Bellen is the sole officer and director of SDRC, and
he is the sole member manager ol GP 6. Thus, there is 2 unanimity of control between the two
entilies and Bolen.

55, Continued recognition of the Defendant entities as separale legal entities would
preduce injustice and inequitable consequences by aliowing Bollen to attempt to avoid personal
liability for his wrongful conduct and the wrongful conduct commiited by SDRC or GP 6 as mere
instrumentalities of Bollen and South Dakota. Making Bolfen and South Dakota personally liable
for any damages or liability created by SDRC or GP 6 would prevent this injustice and

inequitable consequences,

PRAYER FOR RELIEF
WHEREFORE, Plaintiff prays that this Court grant judgment in favor of PlaintifT
as follows:
A. For Plaintiff and against each Defendant, jointly and severally, in the amount of
$18,550,000 1o0gether with prejudgment interest thereon;
B. For costs and attorneys' fees incurred by Plaintiff in this action; and

C. For such other and further relief as the Court may deem appropriaie.
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Dated: December 8, 2015

STEVEN D, SANDVEN LAW OFFICE PC

st Steven D, Sandven
STEVEN D. SANDVEN

3600 South Westport Avenue, Ste. 200
Sioux Falls, SD 57106

(603) 332-4408
ssandvenlawi@aol.com
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REGIONAL CENTER
EB-5
IMMIGRANT INVESTMENT PROGRAM

CONFIDENTIAL OFFERING MEMORANDUM

SDIF LIMITED PARTNERSHIP 6
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Date: November 15, 2009

SOUTH DAKOTA IMMIGRANT INVESTMENT FUND
SDIF LIMITED PARTNERSHIP &

US$530,000 per Limited Parinership Unit
{being $3500,000 plus 530,000 issue expenses per Unit)

CONFIDENTIAL OFFERING MEMORANDUM

This Confidentiat Offering Memorandum (the “ORering"} is being provided to prospective
invesiors on a confidential basis so that they can consider an investment in the limited
partnership called SDIF Limited Partnership 6 {the “Limited Partnership™) formed pursvani
o the jaws of South Dakota and subject to the partnership agreement (the “Limited
Partnership Agreement™) in connection with the investments to be made by the Limited
Partnership, as specified pursuamt to the immigrant investimem program (lthe “Program™),
which grants lawful permanent resident status in the United Stetes to those who make
quelifying investrenis under the provisions of the relevant immigration [aw, being 3 U.S.C.
§H153 (BYUSHANIF(IN) (C) (the “Act™). In order 10 tuke advantage of the Program,
qualified investors must invest in the Limited Pertnership (sec "*Bubscription Procedure™) and
compleie the required immigration procedures (see “lmmigration Procedures™).  All the
investments invesied in the Limited Partnership will be first used to fund Northem Beel
Packers Limited Parmership (the “Funded Business™) to construct its facilities and purchase
machinery and equipment capable of processing 7,500 head a week or 396,000 annually on a
single shiff, This project (the “Project”) is located at 1.5 miles east of Highway 281 on 135°
Street in Aberdeen, South Dakota and is expected (o ¢reale the required number of jobs, ali as
set oul under the Program and within the bounderies of the South Dakota Intemational
Business Instiute (SDIBY), Dairy Economic Development Region (DEDR) (collectively
*SDIBI/DEDR"} Regional Center, The sole generai partner of the Limited Partnership, SD
Investnent Fund LLC 6 (the “General Panaer™), is an affiliate of SDRC, Inc. (the
“Promoter"). Al dolinr amounts expressed herein are in eurrency of the United States.

The advantage of the “regional center” designation is ihat jobs may be direct or indirect
(as opposed to ouby direct) ¢o qualify for the purpose of the Progrom. The approval of
tbe SDIBVDEDR Replonai Center and the subsequent amendments thercol uoder the
Program is attached as Appendix 1.

The number of requisite job creation for the program under SDIBI/DEDR Regional Center is
specified in the said regional center approval and amendments from USCIS utilizing the
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Regional Input-Output Modeling System (RIMS) 11, a statistical modeling system employed
to forecasi the relationship berween economic development and job creation using regional
multiplier tables. The U.S, Citizenship and Immigration Services (“USCIS™), through its
predecessors, the Bureau of Citizenship and Immigration Services and the lmmigeation and
Naturalization Service, hes already deemed RIMS || an acceptable modeling system for the
purposes of the regional center program.  The Project, as specified in the Busioess Plan of
the Offering, will, 8t @ minjmum, meci the siated job requirements of the Program by
calenlating Ge total number of dircet and indirect jobs resulting from the investment based on
the RIMS [ multiplicr tebles.

After identifying the Project, the General Partner has formed the Limited Partmership for the
purpose of making the qualifying investments 1o the Project.  ARer reviewing the Offering
with the details of the propesed business plan of the Project, investars may elect 1o purchase
the Limited Partership unit (each a “Unii” and, collectively, the *Units™) by completing the
subscription procedure pursuant to the subscription agreement (the “Svbscription Agreement")
arached to the Offering as Appendix 11, including depositing the investment funds (ihe
“Subscription Proceeds”) with the designated banks for the Project as the escrow agent (the
“Escrow Agent™), purstani (o the Escrow Agreement attached 10 this Offering as Appendix
IV (see “Subscription Procedure™. The release by the Escrow Agent of an investor's
Subscription Proceeds fo the Limited Partnership is conditional upon spproval of the
invesior'’s 1-526 petition (immigrant petition by alien entreprencur) (an “1-526 Petilion™).
Upon satisfaction of the foregoing conditions, the investor will be issued a Unit and the
investor’s investment will be final and irrevocable, subject only, In the event the investor fajls
the Visn Process (as defined under “Immigration Procedures™ to the purchase of the
investor's Unit by the Parmership for cancellation (ses “Subscription Procedure™).

Each Unit is offered at @ price af $530,000.00, being the minimum $500,000 capliial
investment required pursvant to the Program, plus issue cxpenscs of $30,000.00, In
ihe event that such issue expenses, includiog legal, accounting, prioting and escrow
expenses and third part commissions, exceed 330,000 per Unit, the excess will be borne
by the General Pariner and in the event ihat such issue expenses ave less (han such
amount, the difference will be paid 1o the General Partner. In the event that an
fovesior thereafier faits the Visa Process, the investor's Unit will be repurchased by the
Limlted Partoersbip for cancellation 90 days after the Limited Pariversbip receives
notice of such falivre, The Offcring Amendment will set out provisious dealing with
tbie vepurchase of the Units of investors who fail the Visa Process. In such event, the
Unit wilt be repurchased for $500,000 and the investor will be entitied to receive »
repaymeot (less & reasouable amount for administration and ofber costs, 00l fo exceed
$3,500 per Unit) of that portion of the lssue expenses paid to the General Partoer and
that portion paid to a selling representative [rom such persons.

The Unils are only being offered pursuant to exemptions from registration requirements
pursoant to applicable securities laws,
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The approval of the SDIBI/DEDR Regional Center under the Program was mede pursuant to
the application of SDIBIDEDR and such approval was granted upon the assurance of
SDIBUDEDR’s ongoing involvement in recommending and monitoring the Project.
Accordingly, the Genera) Partner has entercd into an arangement with SDRC, Inc., a
corporation affiliated with SDIBVDEDR to provide certain consuliing and administrative
services pursuant 10 the consulting vgreement {the “Consulting Agreement”) attached as
Appendix 11, 10 be entered into with sach Limited Partnership (sce “Management of Limited
Parmerships’™). The fees payable 10 SDRC, Inc. by a Limiled Pantnership are specificd in
the Consulting Agreement,

A prospactive invesior, by accepling receipl of this Offering agrees not 1o duplicate or 1o
furnish copies of this Offering to persons other than such investor's investment and tax
advisors, aceountants and legal counsel, Prospective inveslors ore nol to construe (he
contonts of this Offering as legal or tax advice and the Fund has not engaged any lzgal or
other advisors 10 represent prospeclive investors. Each prospective investor should consult
such investor’s own advisors as to legal, tax and related matters concemning their immigralion
application and an investment in the Fund, the costs of which shall be borne by such investor,

An investment in the Limited Partnership involves certain risks (see “Risk Factors™).
In making an juvestmeot decision, investors must rely on such investor’s own
examinaton of the terms of the offering, including the merits and risks involved. Each
prospective investor is lnvited to ask questions of, and upon rcquest may obtin
additional information from representatives of the Limited Partnership concerning the
Fund, its contemplated business, the tevms ond conditions of such offeriog and muy
other relevant mafters 1o the extost the Limited Partoership or the Promoter possess
such information or ¢an acquire It without unrcasonable effort or expense.

In addition, there can be e assurance that investors will obtzin final immigration status under
the Act or that the jobs required (o be created and maintained under the Program will be
achieved. However, the advantage of the “regional center” designation is that indirect as
well as dizect jobs qualify under the Program.  Moreover, the Promoter has recommended
the Limited Partnership after a careful review of the business plan {see “'Business Plan"} end
the financial information (see “Financiel Information”) of the Project included in the Offering
for the full period of the Limited Parmership’s investment, indicating the Project will have
sufficient revenue to create and mainiain the requisite number of jobs undsr the Program.

THE UNITS ARE SWUHTABLE ONLY FOR INVESTORS WHO PQ NOT REQUIRE
LIQUIDITY IN THEIR INVESTMENTS AND WHO CAN AFFORD THE LOSS OF
THEIR ENTIRE INVESTMENT. THE UNITS HAVE NOT BEEN REGISTERED
UNDER THE U.S. SECURITIES ACT OF 1932 (the “Securitics Ac(”j OR THE
SECURITES LAWS OF ANY STATE (the “State Securitics Acis™) AND HAVE NOT
BEEN APPROVED OR DISAFPROVED BY THE U.5. SECURITIES AND
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EXCHANGE COMMISSION (the “SEC™) OR THE SECURITIES COMMISSION OF
ANY STATE, NOR HAS THE SEC OR THE SECURITIES COMMISSION OF ANY
STATE PASSED UPON THE ACCURACY OR ADEQUACY OF THESE MATERIALS
OR ANY OTHER INFORMATION THAT MAY BE FURNISHED TO PROSPECTIVE
INVESTORS; ANY REPRESENTATION TO THE CONTRARY SHALL BE A
CRIMINAL OFFENCE.

Units will be offered without registration under the Securities Act of the State Securities Acts
only as follows:

® Ouiside the United States, in reliance vpon Regulations promulgzted by the §
EC only to persons who are not “U.S. Persons” within the meaning of such
Regulstions; and

¢ Within the United Siates, in reliance upon Rule 506 promulgated by the SEC,
only 1w persons who are “Accredited Imvestors” within the meaning of Rule
501 promulgated by the SEC,

Units will not be offered to any person in eny place except as set forth sbove. Any person
wighing to buy a Unit will be required 1o demonstrate that he or she is an Eligible Investor in
accordance with the foregoing. This Offering does not constitute an offer to sell (o, or a
solicitztion of an offer 1o buy from, any person in any jurisdiction to whom such an offer or
solicitation would be unfawful.

For the purpose of this Offering, *Accredited Investor” means any person who comes within
any of the following catepories, or whom the issuer reasonably believes comes wilhin any of
the following categories, at the time of the sale of a Uit to that person;

@ Any narural person whose individual ner worth, or joint net wonh with that p
ersan's spouse, at the time of his purchase exceeds $1,000,000;

® Any netural person who had an ennual individual income in excess of $200,0
00 in cach of the two most recent years or joint income with that persen's sp
ouse in excess of $300,000 in cach of those years and has a reasonable expe
ctation of reaching the same income level in the cumrent year,

For the purpose of this Offering, “UF.S. Person” means any natural person residing in the
United States.

No person is authorized 1o give any information or to make &ny represemation nol contained
im this Offering.
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THE PROGRAM

The Act provides for an employment based preference immigrant viea category for
immigrants seeking to enter the United Stetes to engage or invest in a commercial enterprise
that will benefit the L).5. cconomy and create al least ten full-time jobs. Pursunnt 1o the Act,
2 quelificd immigrant investor must invest st least 31 milfion, provided that such investment
may be $500,000 in the event that the invested funds will be wilized within a designated
regional center.  SDBU/DEDR Regiona) Cemer, comprised of the 63 comiguous counties of
eagiern South Dakota, has been designated as a “regional center”, pursuant to Section 610 of
the U.S. Appropriations Act of 1993, The advaniage of the “regional center” designation is
thol jobs may be direct or indirect (as opposad (o only direct) 1o qualify for the purposes of
the Program, Therefore, & $530,000 invesiment (being $500,000 plus $30,000 issue
expenses per Unit) in the Limited Partnersilp that makes an investment in the Project located
therein will qualify under the Act, Lawhul permoanent resident status moy be gronted to the
investor, his or her spousc and children less than 21 yeers of age.  Such status is granted
under the Act on a conditionzl basis, which condition may be removed afier 2 years upon the
filing if an 1-829 petition within 90 days prior t¢ the sccond anniversary of conditiona!
permanent residence being granted, upon a showing that the invesior and the commercisl
enterprise have complied with the requirements under the Program.

Under the Program, the investor is required to be en “active panticipant” in the management
of Uic commerciel enterpnse, but such participation in coangction with the activities of a
limiwed partpership is subject o limitations set out in the relevant legislotion.
Notwithstanding such limilotions, limited partnerships have been recognized as appropriate
investment vehicles under the Propram. (See “Summary of Partnership Apgreement -
Limited Partner Decisions”) The Funds invested by a Limited Partmer must have been
lawfully obtained.

Legislation enacled on December 3, 2003 extends the regional center pilot program through
September 30, 2008 and provided ihe USCIS with the discretion 1o prioritize the processing
of 1-526 petitions filed in cannection with a proposed Qualifying Investment in a Target
Business located in a designated regional center.

IMMIGRATION PROCEDURES

To qualify for residency, investors must file en 1.526 Petition at the designated USCIS
Service Center. Tax returns and substantial documentation evidencing that an invesior's
funds intended for investment in o Limited Partnership were derived from lawful sourcas
must be submined along with the 1-526 Petition.  Such evidence may include information
conceming real estate transactions, business income, proceeds from the sale of a business,
employment income, invesiments, bank accounts and dealings, licenses or similar evidence.
If investment funds are from a gifl or inheritance, an approprinte nffidavit and/or other
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Persons applying for United Siates residency must demonstrate that they are admissible to the
United States in accordance with Section 212 of the lmmigration and Nationality Act.
Section 212 sets forth verious grounds of inadmissibility, which may prevem an otherwise
eligible applicant from receiving an immigrant visa or entering the United States.  Aliens
precluded from entering the United States include: () persons who are determined to have a
communicoble disease of public health significance; (b} persons who are found to have, or
have had, a physical or mental disorder, snd behavior associnied with the disorder which
poses, or may pose, o threat o the property, sofety, or welfare of the alien or of others, or
liave had & physical or mental disorder and history of behavior associeled with the disorder,
which behavior has posed a threat to the property, safety, or welfase of the immigrant elien or
others, and which behavior is likely to recur or 1o lead to other harmful behavior; (¢} persons
who heve been convicted of a crime involving moral turpitede {other than a purely political
offense), or persons who admit to h:aving committed the essential elements of such a crime;
(d) persons who have been convicted of amy law or regulation relating to a controbled
substance, admitted {0 having committed or admits to committing acts which constitute the
essential elements of seme; (€} persons who are convicted of multiple crimes {other than
purely political offenses) regardless of whether the conviction was in a single trial or whether
the offenses arcse from o single scheme of misconduct and regardless of whether such
offenses involved moral wrpitude, persons who are known, or for whom there is reason to
believe, are, or have been, traffickers in controlled substances; (f) persons engaged in
prostitution or commescialized vice; (g} persons who have committed in the United States
certain serious crimina) offenses, regardless of whether such offense was not prosecyled s 2
result of diplomatic immunity; (h) persons cxcludable on grounds related to national security,
rolated grounds, or terrorist activities; (i} persons determined to be excludable by the
Secretary of State of the United States on grounds related to foreign policy: (f) persons who
are or have been a member of a totalitarian party, or persons who have participated in Nazi
perseculions or genocide; (k) persons who are likely to become a public charge ot any time
afler entry; (1) persons who were previously deported or excluded and deported from the
United States; {m} persons who by fraud or willfully misrepresenting a materia] fact, seek te
procure (o have procured) a visa, other documentation of entry into the United Siates or
other benefit under the Immigration Act; (n) persons who haye at any time assisted or aided
sny other alien to enter or 1y (o enter the United States in violation of law; (o) cerwin alicns
who have departed the Uniled Stades 1o avoid or evade U.S. military service or training; (p)
persons who er¢ procticing polygamists; and (g) persons who were valawfully present in the
United States for periods in excess of 180 days.

Following approval of an investor's [-526 Petition, ihe investor must apply for an immigrant
visa or permanent resident status, I 1he investor will be outside of the United States, the
application is filed st the appropriate U.S. Consuiate. 1 the investor will be in the United
States, the application is filed at the appropriste office of the USCIS. The Consular
Interview Process, or the USCIS adjusument of status process, as applicable, (the "Viea
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Process™), is designed (o enable the U.S. Government to determine whether the investor is
inadmissible to the United States as explained in the previous paragraph.  As part of this
process, the investor is subjected to medical, police, security and immigration history checks.
Upon approval, the investor (and spouse and children) are granted conditional permanent
residency status.

Each prospective iovestor should review these substantive inadmissibility grounds with
compelent connsel to deiermine whether there may be a basis for denying admission of
the prespective invesior notwithstanding eligibility for immigration besed on an
investment in 9 Limited Partnership.

Investors who have been granted conditional permanent residency status must file a petition
to remove the condition (From 1-829) between 21 and 24 months after Lhe date on which they
received their condiional permanent resident status upon arriving tn the United Stales, The
primary purpose of the application is to ensure that investors submit evidencs establishing
thai they have successfuliy met the requirements of the Program, including the creation end
maintenance of the requisite number of direct and indicect jobs. Except in rare cased,
Investors who fRil 10 file this petition in a timely manner will automatically lose their
permanent residency status.

Investors and their immigretion attomeys are responsible for ensuring that iheir applications
are timely and properly filed. However, the General Parmer and SDIBT will facilitate the
preparation of all requisile evidence regarding the limited partnership and its investment in
the Project Company.

There can be no assurnnce thad on 1-526 Pefition witl be spproved, that an investor will
successfully complete the Vise Process, or ibat wpon the approvat thereof thal the
conditions attaching thereto will be removed,

FORMATION OF LIMITED PARTNERSHIF

The Limited Partnership has been formned as o commercial for profit entity governed by the
provisions of the Limited Partncrship Agreement sttached to the Offering and will engage
solely in the business of making an investment or series of investments in the Project under
the Program in the form of loans or equity investments. Each Investor who subscribes for a
Limited Partnership Unit pursuant to the Offering will, subject to approvel of the investor’s
1-526 Petition, become a Limiled Pariner of the Limiled Partoership.  Other than in the event
that the Limited Parmer fails the Visa Process, a Unit issued to the Limited Parmer is
non-transferable and the Limited Parmership is prohibiled from redeeming or repurchasing
any Units. Al Units will be of the seme class unless issued in series and no Unit wil) have
any priority over any other Unit of (he same series. The Limited Partnership will have one
or more Limited Partmers, provided thet for each Limited Panner admitied to the Limited
Partnership the job creation requirement under the Program must be met and identified with
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respect 1o such Limited Partner.

USE OF PROCEEDS

This Offering contains the plan for the use of the proceeds from the offering of Units and the
financizl projections for the Project (sce “Business Plan™).  The Promoter hes recommended
the Project to the Limited Partnership because the projections indicate that, for the fill period
of the Limited Pantnership®s investment, the Project will have sufficient revenues to:

v create the requisite number of jobs under the Program

. make 2!l required payments (o the Limited Parinership duting the term of the
investment
. support the refinancing thereof at the expiry of the term of the loan,

MANAGEMENT OF LIMITED PARTNERSHIF

The day-to-day management of the Limited Partnership will be conducted by the General
Partner.  Under the faws of South Dakota, in order to maintain their limited liability, limited
parmers of the limited partnership may not take pant in the management or control of the
limited pertnership.  The approval of limited pertners is required in connection with certain
matters {see “summary of Partnership Agreement — Limited Pariner Decisions”). The duties
of the General Partner, which are set out more fully in the Partnership Agreement, include:

recommending the Project to the Limited Partners;

s deiermining that the Project meets the minimum requirement for investnient;

’ determining that the Project is projected to meet the criteria for job creation
under the Frogram;

. monitoring the Project with respect te¢ continuing qualification wnder the
Frogram;

’ monitoring the investments and the financial performance of the Project;

v supervising SDRC, Inc’s performance of its obligations under the
Consulting Agreement;

+  reporting to the Limited Pariners;

» calling meetings of the Limited Partners, es necessary,

maintaining Limited Parinership books and records; and,

. retaining lawyers, audilors and other professionals as may be required on
behalf of the Limited Partnership

In addition o moniloring the Limited Partnership’s investments, the General Partner will,
subject to the approval of the Limited Pariners in connection with any realization plan (see
"Summeary of Partnership Agreement - Limited Parmer Decisions”) take such sieps as may be
required 10 protect the interests of the Limited Partnership and the Limited Partners, including,
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if necessary, rcalizing upon any security granted to the Limited Partnership in connection
wilh jts investments.

The Limited Parmership has entered into a Consulting Agreement, attached to this Offering
as Appendix 1, with SDRC, Inc., to provide certain advisory and adminisirative services to
the Limited Partnership.

SOUTH DAKOTA
History

South Dakots occupies an area of 77,047 square miles, enjoys 3 continental climaie and is
bordered by Minriesote and Iowa (E), Nebraska (8), North Dakota (N3, and Wyoming and
Montana (W). The United States acquired South Dakow as part of the Louisiana Land
Purchase in 1803 from France. The land was then occupied by Sioux Indians who had
driven the agricultural Arikara Indiens from the region.  The first sertfement was cstablished
in 1817 by fur traders in Fort Pictre, South Dakota. In {850 sestiements began to develop
more rapidly as land speculators and farmers from lowa and Minnesola moved waest.
Emigration from European countries {Germany, Scandinavis, Holland, Russia, and the United
Kingdom) soon followed. The Gold Rush in 1874, when gold was discovered on Indian
land (Treaty 1868), Jed to the development of towns in westem South Dakota and South
Dakota’s rich western history with now famous personalities such as General Custer, Wild
Bill Hickok and Calemity Jane unfolded. In 1889 South Dakota became the 40" state with
Pierre as its capital. The development of the railtoads in the Iste 1800s caused the
population fo increase threefold with agriculture following sult.  Postwar South Dakota, with
improved farming lechniques, witnessed a steady incrense in agricultural and fivestock
operations with larger farms veplacing smaller family farms.  The late 1990s, with a major
New York bank moving its credit card operation to Sioux Falls, marked the beginning of a
swift shift towards scrvice, finance and trade investments that resutied in significant
economic growth,

Todsy almost one-third of the region west of the Missouri River belongs to Indians on
reservation with most of the remaining and being occupicd by cantle and sheep ranchers, In
the mere productive region cast of the Missouri River, livestock and cash cropping (com,
soybeans, wheat) are major sources of income,. The economy is more diversified including
manufbcturing, electronics, and service industry. South Dakota currently has a population
of 755,010 with Sioux Falls (140,000), Rapid City (65,000), Aberdeen (30,000} and
Watertown (25,000) being the largest population centers.

The Busloess-Fricadly Climate

Business environment of South Dakota is being rated as the optimum condition as its state
laws and rogulations provide excellent 1ax benefits such as no state corporate tax, no state
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income tax, or the szles tax and its mobility in business operation, The South Dakota of
today is characterized by its excellent infrastructure system such as fiber optics, airpon,
railroads and highways and the nation’s Jowest energy prices.  Additionally, South Dakets is
famous for its 2' lowest crime rates, 6™ best average verbal and math SAT scores and the
nation’s best high school gradualion rate.

South Dakota's main business is the agricultural industry with the dairy/cattle indusury being
one of the most important businesses. Mosl of agricultural appliance producers and dairy
product processors have its principal business offices in South Dakota. According to
Fortune Magazine (Nov. 2006), South Dakota was ranked 151 for having favorable business
enviroamen) among the enfire 50 states in the U.S,

INVESTMENT STRATEGY

Pursuant 1o the Consulting Agreement, SDRC, Inc. has introduced the Praject 1o the General
Parmer for its consideration, including detailed financial information and due diligeace
reviews, Besed upon ils review, the General Poriner has recommended the Project for
appraval by prospective investors in the Limited Partnership and in connection therewith has
delivered this Offcring describing the Project in detail.

The investment in the Project will:

® Be siuctured as funding for the Project;

@ Be & minimum of US $530,000 and will qualify under the Propmm to permit
investors 10 make the minimum US $530,000 investment {the “Minimum Inv
estment™);

@ Result in meeting the minimum job creation requirements of the Program; an
d,

© Be subject o an undertaking from the Project to make reasonable best efforts
(o hire individuals who reside in the regional center.

SUBSCRIPTION PROCEDURE
Investors wishing 10 subscribe for a Unit in the Limited Partnership are required Lo deliver:
® $530,000.00 1o the General Partner by cerfified check made payable o the Es
crow Agent or lo the Escrow Agent by wire transfer of funds, representing th
¢ subscription price {the “Subscription Procecds”) for the Unit;
® o the General Partner an cxecuted subscription agreement (attached as Append

ix 1), the definitive form of which is included as part of the Offering, whic
h includes an undertaking by the investor to (i} diligently prepare and file 1-5
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26 Petition and complete the Visa Process; (ii) provide to the General Parmer
such informalion ag the General Partner may requirc confinning that the fund
s to be invesied by the investor were Jawfully obtained, together with such ot
her documents as the General Partner may reasonably require (which requirem
enl muy be met by providing 2 Jetier addressed 1o it ftom o recognized and g
uvaiified firm of accountants licensed to practice in the jurisdiction in which th
e investor resides, in form, substance and from 2 firm of accountants or other
professionals acceptable to the Genersl Partner); (iii) provide the Escrow Ape
nt with copies of the invesior’s 1-526 Petition, passport and such other docum
entation thal the Escrow Agent deems appropriate in order for the Escrow Ap
ent to satisfy its "Know Your Customer” requirements; and (iv) diligently file
and prosecuts an [-B29 Petition within 2] to 24 monihs afier the date thot ¢
onditional permanent residency status is oblained.

The Escrow Agreement provides for the release of an investor’s Subscription Proceeds wpon
the earliest to ocour of’

® the Promoter delivering notice to the Escrow Apent that the 1526 Perition of

such investar and the Project have been approved under the Program, lo the
Limited Parinership;

the Promoter delivering notice to the Escrow Agemt that an investor’s 1-526 p
ciition has been refused (notice which the Promoter shall deliver within 7 day
s of it becoming aware of such refusaf), 10 the investor; or

12 months from the date the investor completed the subscription procedure for
a partnership unit,

An iavestor's full Subscription Proceeds will be relumed to the investor unless the conditions
for the release thereof from the Escrow to the Limited Parmership have been met.

The Offering in connection with the offering of Units provides es a condition of closing that a
minimum of One (1) or a maximum of Osne Hundred (100) with fifty (30) to seventy (70)
being the target number of investors, have had their Subscription Procecds transferred to the
Escrow Agent.

@

It will also be a condition of the mlesse of Subscription Proceeds 1o the Limi
ted Parinership that at feast One (1) invesior has had his/her 1-526 application
approved.

No Units will be offered for sale afler the carlier of (i) the maximum number
of Units (100) being subscribed for end (i) twelve (12) months from the firs
t subscription for a Unit.
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The Partership Agreement provides for disributions 10 the Limited Pariners pro rata
irrespective of the date of subscription by a Limited Paciner.

In the event that subscriptions are received for Units representing move subscription proceeds
than required for the Project, priority will be given to quelifying investors as determined by
the General Partner in its sole discretion. The General Partner will deliver nolice 10 the
Escrow Agent in the event of over-subscription and, pursuant (o the Escrow Agrecment, the
Escrow Agent will deliver notice to such effect to the investors where subscriptions cannot be
accepted. No subscription shall be complete until the General Partner has accepted such
subscription and the General Partner reserves the right to reject a subseription for any reason.

SUMMARY OF PARTNERSHIP AGREEMENT

The Limited Partnership is formed solely for the purpose of funding the Project described in
the Offering and will be govemned by the terms of the Partnership Agreement mitached to the
Offering.

The following information is presented as a summary of principa! teems only and is qualified
in its entirety by refepence to the Partnership Agreement attnched to the Offering.

The Partoership

The Limited Parmership is formed pursuant to the laws of South Dakota. The registered
office of the Limited Partnership and the General Parmer are in the state of South Dakota.

Iovestment Objective

The Limited Partnership's investment objective is to invest in the Project in order to permil
investors to qualify for immigration to the United States pursuant to the Act and 1o permit
Limited Partners to participate in a commercial for profit enterprise,

Classes of Units

All Units are of the same clnss unless issued in series and no Unit wilt have any priority oves
any other Unil of the same series. Units issued in series will be tied o the Project 1o the
effect that all income or losses derived therefrom allocated to the Limited Partners will be
allocated to the Limited Parmers subscribing for such series, any security pranted to the
Limited Partnership in connection with the Project will be held for the benefit of the serics
Units to which it relates and all meiters requiring the spproval of Limited Partners which
relste to the Project will be voted upon sepasately by the holders of the series Units released
therelo as a class.

ikt 1205 CXDHES 3 225 354 AT BT Hi g eess @omarvtiy, St th Mekatta WMWAA0034



Case 4:11-cv-04148-KES Document 17-2 Filed 11/07/11 Page 15 of 22 PagelD #: 256

) > SDRC Inc. www.sdebS.com

faaas fAva P

Project

The Project must be reviewed and approved by the invesiors prior to completing the
subscription procedures below. [n order w evaluale the Project, each investor is advised to
review the detailed investment description, including the form and strucwire of the invesanent,
characteristics of securilies and amicipated returns.  The Project may eam retums below
market for similar investments.

Allocations and Distributiony

Net proceeds realized from the sale, repayment or distribution of realized from the Limited
Parmership's investments (including any interest) will be allocated and distributed $9% (0 the
Limiled Partners and 1% (0 the General Parmer.

Net proceeds realized from the sale or repayment {other than scheduled payments of principal)
of all or any portion of the Limited Pariniership's investments will be distributed a1 the end of
the term or at the sole discretion of General Pariner prior 1o (he end of the term.  When

distributed prior to the end of term, the General Pariner will be entitled 1o withhold from eny

distributions (including disposition proceeds) amounts as are Recessary io creale, in ils

discretion, appropriate reserves for expenses and linbitities of the Limited Partnership as well

as any tax withholdings as necessary,

Compensation of General Pariner
The Generat Parmer is entitled 1o receive fees and expenses as described in the Offering.
Limited Pariner Detisions

Approval of Limited Partners is required by ordinary resolution (an “Ordinary Resolution”)
(51% of Limited Parmers voling} with respect 1o the following matters;

® approving the conditions for the siaged funding of the Project

® materially changing the terms of the Funding Agreement (see Funding Agreem
ent} with the Project

® advising the General Pastner in connection with the monitoring of the Project

® advising the Generz! Partner in connection wilh ils relationship with SDRC, In
¢. pursuant to the Consulting Agreement

® approving the realization with any security given or rights granted to the Limi
ied Parmership in conneclion with the Project

® changing the suditors of the Limited Parmership
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Approval of the General Partner and Limited Partners is required by vnanimous resolution
{(100% of Limited Partners Voting) to make investments other (than the Project.

Term

The Limited Partnership will continue until Janvary | of the year following the year in which
8l of the Limited Partnership's essets have been realized vpon diswibution.

Limjted Partnership Expenses

The Limited Partnership will pay all expenses of the Limited Parmership, including fees
payable to SDRC, Inc. purswan! to the Consulting Agreement and any expenses of the
General Partner, oll expenses incurred in connection with the making, helding, sale or
proposed salc of investments, the cost of the preparation of the annual accounting, financial
and tax reports (o Limited Partners, litigation or other extreordinary expenses, insurance and
indemnity expenses and expenses of liquidating the Limited Partnership.

Indemuification

The Limited Parmership will indemnify and hold harmless the General Pariner and SDRE,
Inc. and their respective directions, officers, members, partners and employees, from and
ageinst liabilities arising in connection with the Limiled Partnership. The Limited Partners
will be pbligated 1o return any amouvats distribted 1o them to fund indemnity obligations of
the Limited Parmership, but will not be required (o put in additionai capital for such purpose.

Tranpsferability of Juterests and Witbdrawal

Except as expressly provided lor in the Parmership Agreement, no Lintited Parmer will be
permitied to withdraw from the Limited Partnership or to withdraw any portion of his or hier
capital account. Other than in the event the Limited Partner fails the Visa Process, a Unit
issued to the Limited Parmer is non-transferable and the Limited Parinership is prohibiled
from redeeming or repurchasing any Units,

Reports

The Limited Partnership will send 1o each Limited Partner generally within 90 days ofier the
end of each fiscal year of the Limited Parinership an audit report including a balance sheet
and statements of income, changes in Pariner’s equity and cash flows, prepared in accordance
with genemily accepted accounting principles, plus o schedule and summary description of
the investments owned by the Limited Parmership el year-end a statement for cach Limited
Partner of its capital eccount and (ax information necessary for completion of its tax returns.
The Limited Parinership will also send is Limited Parmers status reports on a minimum of
semi-annual basis,
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Ameadmenis

The Pannership Agreement may be amended from time to Ume with the consent of the
General Partner and by Ordinary Resolution of the Limited Fortners, unless ihe proposed
amendment will, or is likely to, ceuse a Limited Parmer 1o suffer an edverse economic cficet,
in which case the wriiten consent of such Limited Partner is required. The Poannership
Agreemont may also be amended by ihe Genernl Parmer ta comrect ambiguities or
inconsistencies provided the proposed amendment dose not adversely affect the interest of
any Limited Partner of to incorporate provisions, which in the written opinion of counsel to
the Limited Parmesship are for the protection of Limited Parthers.

INCOME TAX CONSIDERATIONS

An Investor is responsible for obtaining his or her own tax advice with respect 1o the lederal,
state and Tocal income end other possible tax consequences of his or her investment in the
Project, and no 1ax advice will be provided hereunder or al any time in the future.  However,
os 8 general rule, a resident alien of the Uniled States will be taxed on all of his or her
worldwide income and will be required to file a United States income tax retumn.  In addition,
if an alien is not a resident of the United States but has United Stales source income he or she
generally will be subject to taxation in the United States on such income, and such may be
subject [0 withholding and /or reporting on a Uniled Siates income tax retum.

THE FUNDED BUSINESS

The Funded Business, Northern Beel Packers Limited Parmership (“NBP LP™), is a South
Dakota Limited Parmership formed in Aprif, 2007. It was established in order 10 build a
state-of-the-art beef processing facility in South Dskota through investment of local
managing partners and 7¢ (Seventy) EB-5 investors seeking immigration to the U.S. This
facility is designed 10 process over 7,500 head @ week or 396,000 annually on a single shift,
and other associated facilitics are to be managed and operated by NBP LP.  The construction
of this beel processing plant is crucial to the newly implemented South Dakota Certifted Beef
Program that, for the first time eves, is irying 10 centify beef products based on age and source
verification administered under the Statc law of any kind in the Uniled States of America.
With this SDCB program, the State of South Dakoia, under law, will be gunranieeing the
source and age verification as weli as the quality of the meat produced under the program.
This plant, once completed, will be the back bone of the South Dakota’s ambitious SDCB
program &s its sole mass beef packing plent for the program.  With the plant in operation,
the potential for huge boost in beef exports to Asian market where the verifiable age and
source requircments of becf is a critical element of beel export/import.

In the process of construction, the project scope was enlarged to include Hide & Rendering
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Plant and waste water treatment plant to further capitalize on the by-products from the beef
processing plant. The construclion and initial operating of the plant is scheduled for Spring
of 2010. The total plant budget including the first ysar operating loss and working capital is
for approximately $94 millien with all of the financing in place in anticipation of EB-5
funding. Of the $54 million budgel, mare than 50% of it is atributable to equity with State
of South Dakota administered loan and financing from Asian bank of high repute consisting
the remainder, The two strong facets of this project for the investors are; {1) State of South
Dakota and local municipalities ere contributing mose than $20 million in loans, granis and in
tax financing 10 build this criticelly important beel plant for the State; (2) o major Asian
bank's capital arm subsidiary is providing up 1o USD $3¢ million in financing for the
construciion and operation of the plant; and (3) vasious strategic distribution partners from
both US and Asia are invoived in the plant, The EB-$ funds from SDIF Limited Parinership
6, will be loaned to the Funded Business to complete out the construclion, equipment
purchase and to facilitate start-up and operations.

STRENGTH OF THE PROJECT

The strengths of the Project are as follows:

+  The abundance of catile within a [ ${-mile radius of Aberdeen, South Dakow, coupled with a
negative comn basis, will assere competitive production costs. A new becl plant will
encourage the growth of caitle infrastructure and slow the sele of quality South Dakotn cattle and
com to the commenciel cattle-feeding areas,

* The NBP LP plant will enjoy a favorable competitive adventage over other major players in
the packing industry.

¢ Assanew facility, NBP LP will utilize state-of-the-ant identification / traceability technology that
wiil meet all qualification standards for South Dakota Certified™ beef. The South Dakota Certified™
beef Jabe] will be an invaluable domestic marketing tool. The animal traceability secords will also
help qualify NBP LP product to lead the resurgence of'the beel expon market.

«  NBPLP freight costs for inbound cattlc are substantially lower than those of the mega-plants
for two main reasons: 1) the led catile supply for NBP LP’s planned sleughter of 1500 head / day
will be gamered from the tri-state arc2 within a §50-mile redius of the plant; 2) the mega-plents in
this comparison draw cattle from an area in excess of 600 miles from the plant on average.

»  NHPLPis correctly positioned in production capability size () 500 heod / day) to capitalize on
South Dakota's corm and quality fed beef supply. NBP LP has a competitive advantage; the
business model is sustainable--$32.87 better than the INDUSTRY average!

»  NBP LPwill proactively menoge the pathopens and chernical residues nssociated with fed beef
production through uiilization of state-of-the-art, multiple-hurdle HACCP interventions in the
slauphter / fabrication process. The residue monitoring program will begin on the ranch and follow the
nw malerial—cattle, com, or soybeans—ihrough the feedior and packing plant (o meat and offal
produst customers,
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«  NBP LP will elso manage the environment proactively 1o contro! dust, odor, and insecls,
Wastewater will be cleaned, chlorinated, and recycled for use in cleaning and flushing catile
handling facilities and trucks.

PLANT OPERATIONS

Abrief explanation of the NBP LP plam operation is provided in the fotlowing:

+ The plant will be situated on 105 acres located 1.5 miles cast of Highway 281 on 135" Street
in Aberdeen, South Dakota. Legal description is Lows 2 and J of the Scuth Side Industral
Subdivision in N 1/2 and SE1/4, Section 36-TI2ZIN-R64W, Brown County, South Drakota.

+  Anexigting all-weather gravel road curently provides access the 1.5 miles down 135 Syeat
from Highway 281, NBP LP has requested that local and State governments combine resowrces to
provide paved access.

¢ The NBPLP plant has adopted several “clean room" features, which will improve operationa
sanitation and cleaning, Unique design features include stainkess steel trench and floor drains,
separate Junch end locker facilities {shown below) for clean to dirty air, people, and water flow
through operations, and a ceiling ulility interstitiel chase to sclate plumbing and electrical
maintenance ffom the meal processing area.

*  Norihwes| Public Service Company will provide electrical service. Liility requirements are
based on & total horse-power load of 4,500 KW, 440 volts transformed 1o fow voltage controls,
Refrigeration compressors will utilize 4,160 KW,

«  Major motors end compressors will be equipped with PLC contrels with VDF drives to
monitor and control the peak electrical loads (o manage excess / peak demand billing charges from
the wiility company.

= Water is supplied from the City of Aberdeen, Scuth Dakote.

FINANCIAL PROJECTION AND EMPLOYMENT CREATION

Antached as Appendix V1 is the Business Plan including financial projections and job creation
estimated from the development of the Project. Briefly summarizing the financial
projections, (otal expense estimated for the complelion of the Project including the start up
cost and first year operaling cepital is $94,000,000. In addition, through the operation stage
of the Project, 8 total number of 563 jobs will be created. Morc detailed information of the
total projected cost and fob creation are provided as below,

PLANT CONSTRUCT{ON CAPITAL COSTS / SOURCES AND USES OF FUNDS
NORTHERN BEEF PACKERS LP
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Uses of Funds
Land $604,039
Site Development 511,364,491
Bujlding $42,907,081
Equipment £21,181,240
Enpineering/Prof. Fess £2,827,156
Contingenty £2,000,000
Saies/Use Tax Recapiure -$2,800,000
Sub-Toisl 578,084,107
Non Construction Engincering/Prol $2,200,000
Loan Fees $2,653,812
LepaliAccounting $406,564
Sten-tp Losscs §3,000,000
Working Cagital £7,655,517
Tatal Uses $94,000,000
Sources of Funds
Owner Equity $37,000,000
Tax Increment Financing (TIF) $9,800,000
Sub-total {Equity) £46,800,000
State of South Dekota (incl. Municipalities) Loans and
Bonds 512,200,000
REDILoan  (F3,000,000)
EDF1Bonds (§3,000,000)
SDDC (51,000,000)
ADDC {$2,200,000)
REED {£1,000,000}
USDA Guaranteed Loan (510,000,000} $10,600,000
Sub-10tal (Loans) 322,200,000
Asian Bank (Honpg Kong) $£30,000,000
Total Sources $99,000,000
Employee/ Work Location/ Year
EMPLOYEE WORK LOCATIONTOTAL
Managewent
Slaughter Division
Fabrication Division
Plant mainienance
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TOTAL PLANT 561

* NBP will provide 563 jobs by 201 0.

FUNDING AGREEMENT

Purpose of Funds

Prior ta the closing of the first Unit ofTered hereunder, the Limited Partnership will enter into
a Funding Agreement (the “Funding Agreement”) with the Funded Business. The proceeds
of the funding will be mainly used for complating Project construction and other operation
expenses. The plant being constructed has been designed with the most technologically
advanced programs, practices and processes in the beef processing and pocking industry, and
this will meke the plant one of the mast efficient in (he industry.

Amount of Funding

The funding is 8 maximum of 350 million with targeted amount of $25 ~ 335 mitlion, based
wpon the number of Units sold pursuant to this Offering.  In the ¢vem that the maximum
funding amount i3 mot advanced, {he Funded Business will continue (o operate profitably in
the future,

Terms of Funding

The funding requires quarterly payments of simple interest only at 3 set rate to be determined
later, payable based upon the smounts advanced from time during the previous quarterly
period. The total investment funds (the Subscription Proceeds) shall be payable in five (5)
years from the dale of the first disbursement of the funds. It is the Funded Businéss's
intention 1o repay the total funds in five (5) years with the proceeds from long term financing
and profits which it wil! be generaving during the five-ycer period.

Disbursement of Funds

The funds will be disburscd by the General Partner to the Funded Business as requesied by
the Funded Business and needed for the Project,

Security

The Subscription Proceeds will be secured by o first morigage on the building and a first
security interest in the equipments.
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RISK FACTORS

An investment in the Limited Partnership js subjeci to & number of risks that could affect the
repayment of the Loan in sccordence with its terms including those that affect the uniform
tental and sales industry penerally and industries in which the Funded Business's clients
operaie in particular, including competition for the Funded Business's clients, ricks associnted
with the suppliers from whom the Funded Business's products are soured, an inability to open,
new, cost effective Opersting facilities, uniomization campaigns, compliance wilh
environmental Lows and regulations, risks associated with the Funded Business's acquisition
policy, attracting and retaining competent personnel in key positions, failure to achieve and
maintain effective intemnsl controbs, increased operating cosis and other factors. An
investment is also subject to risks related io general economic conditions, that investment
returns may be below market for similer investment, that (he jobs required to be created under
the Progrem may not be crested for the cntire period required thereunder, that finsl
immigration status under the Act may not be granted to a Limited Partner, that some or all of
o Limited Parter's capital may not be refumed and the Unilg represant an illiquid investment
which cannot be assigned or transferred.  In addition, there ean be no assurance that
investors olyain final immigration status under the Act of that the jobs required to be created
and maintained wnder the Propmm will be achieved. However, the advantage of the
“regional center” designation is that indircct as well as direct jobs qualify under the Progeam.,
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SOUTH DAKOTA
REGIONAL CENTER
EB-5
IMMIGRANT INVESTMENT PROGRAM

CONFIDENTIAL OFFERING MEMORANDUM

SDIF LIMITED PARTNERSHIP 6

EXHIBIT 1
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Dale: Janvwy 10, 2010

SOUTH DAKOTA IMMIGRANT INVESTMENT FUND
SDIF LIMSTED PARTNERSHIP 6

USS530,000 per Limited Partoership Uni¢
{(belog $500,000 plus 530,000 Issuc expenses por Unif)

CONFIDENTIAL OFFERING MEMORANDUM

This Confideatial Offering Memorandum (the “Offering”) is being provided 1o prospective
investors on & confidentinl basis so that they can consider an investment in the limited
partmership called SDIF Limited Parinership 6 (the “Limitzd Partnership™) formed pursuant
to the laws of South Dakola and subject (o the partnership agreoment (the “Limited
Partnership Agreement™) in connection with the Investments (¢ be mads by the Limited
Parinership, as specified pursusni to the immigrant investment program (the “Program™),
which grapts lawfid permanent residet states in the United States to those who make
quelifying tnvestmeats under the provisions of the sclevant immigration law, being 8 US.C,
§1153 (O)(3)AX(DGiE), (C) (he “Act™). In order to iake advantege of the Program,
qualifiad investors must invest in the Limited Pasinership (see “Subseription Procedurs™) and
complele the required inunigration procedures {ses “Immigration Procedures™. All the
investments invesied in the Limiied Partnership will be first used to fund Northem Besl
Packers Limited Partnership (the “Funded Business") to construet ils facilities and purchase
machinery and cquipment capable of processing 7,500 head a week or 396,000 annually en s
siogle shift. As demand grows, it {s expected that a second or third shifts will be yequired,
snd the expanded facility will be able to process up to 4,000 head a day or 20,000 head a
weele, This project (the “Project™) is located at 1.5 miles east of Highway 28] on 135" Street in
Aberdeen, Souts Dakoin and s expected to create the required number of jobs, alf as set out
under the Program end within the boundaries of the South Dakota Iniemational Business
Institwts (SDIBI), Dairy Economic Development Region (DEDR) (colleciively
“SDIBYDEDR") Rogional Center.  The sole general partner of the Limlicd Partnership, SD
Investment Fuad LLC 6 (the “Genern) Pariner™), is an effiliste of SDRC, Inc. (the
“Promoter”). All doller amounts expressed borein are i eurrency of ihe United States,

Toe advantage of the “regional center” designstion ks thad jobs way be dircet or indirect
(as opposed to only divect) to quslify fer the purpose of the Program. ‘The approval of
the SDIBI/DEDR Reglonal Center and tbe subscquent amendments thereof under the
Program s aftached ss Appendix 1.
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The number of requisite job creation for (he pragrom under SDIBUVDEDR Regional Center is

specified in the seid regional ceater approvel and amendments fram USCIS ulilizing the
Regional Inpui-Ouiput Modeling System (RIMS) 11, a statistical modeling sysiem employed
o forecast the relationship botween cconomic development and job orestion using regional
muftiplfer tables. The V.8, Citizenship wnd Immigratioa Services (“USCIS"), through its
predecessors, the Bureau of Citizenship and Immigration Services ond the Immigration and
Naturalization Service, hos already deemed RIMS Il an accepiable modeling sysiem for he
prposes of the regional cenler program. The Project, as specified in the Businets Plan of
the Offering, will, at & minimum, meel the siated job requiremenis of the Progran by
cakulating the total number of direct and {adirect jobs resulling from the investment based on
the RIM3 1T multiptier tables.

Afier jdentfying the Project, the General Periner hus formed the Limited Pasinership for the
purpese of making the quelifying investments (o the Project.  Afer reviewing the Offering
with the dotalls of the proposed business plun of the Project, Investors mey elect {o purchase
the Limited Partnership unit {esch a “Unit* and, colleciively, the “Uniis”) by completing the
subseription procedure pursuant (o the subscription agreement (the “Subseription Agreement”)
attached 10 the Offering &s Appendix I, including dopositing the invesiment funds (the
“Subscription Proceeds™) with the designaled banks for the Project es the cscsow agenl (the
“Escrow Agent™), pursusat 1o the Escrow Agresment attached 1o this Offoring as Appendix
IV (see “Subscription Procedure™). The release by the Escrow Agent of en invesior's
Subseription Procesds lo the Limited Partnership §s conditional upon approval of the
investor’s 1-526 pelition (tmmigrant petilion by alien entreprensuc) (an “1-526 Petition”).
Upon swtisfaction of the foregoing conditions, the invesior will be izsued a Unit and tho
investor’s investment will be final and irvevocable, subject only, in the event the investor faits
the Visa Process (as defined under “bumigmilon Procedures”) (o the purchese of the
investor’s Unit by the Partnership for cancelation (see “Subseription Procedire”).

Esch Unll is offered »t » price of $530,000.00, belng the miniwum $500,000 capital
Investment required pursuant (o the Program, plus issue expenses of $30,000.00. In
the event that such issue sxpenses, including legal, accounting, printing aud escrow
expouses and third part commissions, exceed 530,000 per Unit, the exeess will be borne
by the General Pariner und In the event dhat such lssue expenses ars less then such
smount, the dilference will be pald to the Geoeral Partner. In the event thal aa
investor thercafter fails {hc Visa Process, the invesior's Unit will be repurchased by the
Limlted Parinership for enncellation 90 days after the Limiiod Parinership recclves
notice of such fallure, The Offering Amondment will set out provisions desling with
the repurchase of the Units of Investors who fall the Visa Process. 1n such event, the
Unit will be repurchased for $500,000 and fhe nvestor will be entitled to recelve &
repayment (less a reasoneble amount for administration and oiber costs, not {o exceed
53,500 per Unit) of that portion of the issue expenses p2id lo the General Pariner and
(hat portion paid to & selling representative from such persons,
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The Units are only being offored pursusnt to exemptions from registration requirements
pursuant to applicable securifics laws.

The epprovel of the SDIBYDEDR Regional Center under the Program was made pursuaat 1o
the opplication of SDIBYDEDR and such spprovel was granted upon the assurance of
SDIBUDEDR’s ongoing involvement in recommending and moniloring the Project,
Accordingly, the Oeneral Pariner has enlersd inlo an errangement wilh SDRC, Inc, 8
corporation affiliated with SDIBI/DEDR to provide ceriain consulling and sdministretive
services pursoant fo (he consulling agreement (the “Consulting Agreemeni™) attached es
Appendix 1, 1o be entered into with each Limited Parinership (scc “Management of Limitcd
Partnerships”). The feze payable to SDRC, Inc. by a Limited Parinership are specified in

the Consulting Agreamenl,

A prospective investor, by ecoepling receipt of this Offering agroes not to doplicaie or fo
fumnish copies of this Offeting to persons otiter than such investor's invesiment and tax
advisors, accountants and legal counsel Prospective investors are not to construe the
contcats of this Oecing as legal or tax edvice and the Fund bas not engaged any legal or
othier advisors to represent prospective invesiors,  Each prospective investor should consull
such investor's own advisors os to legal, tax and related matiers conceming thelr immigration
application and an invastment in the Fund, the costs of which shall be borwe by such investor.

An fovestment in the Limited Partnership involves certain risks (sce “Risk Factors™),
In making sn investment decision, investors must rely on such luvestor’s own
cxaminntion of the terms of the ofTering, including the merits and risks invelved. Each
prospective investor is invited to ask questions of, and upon request may oblai
additional information from representatives of the Limited Partnership concerning the
Fund, its contemplated business, the ferms and conditions of such offering and sny
olher relcvant matiors to the catent the Limiled Parinership or the Promoler possess
such information or can acquire it without unreasonable effort oy expense.

In addition, (here can be no assurance that investors will obtain final immigration siatus under
the Act or thet the jobs required to be created end maintained under the Program will be
achicved. However, the advantage of the “reglonal center™ designetion is thet indirect as
well as direct jobs qualify under the Program. Moreover, the Promoter has recommended
the Limited Pariniership after u careful review of the business plan {sec “Business Plan") and
the financtal information (scc “Financial Information”) of the Project included in (he Offering
for the full period of the Limited Partnership's invesiment, indicating the Project will have
sufficient revenue (o crente end maintain the requisite nurmber of jobs under the Program.

THE UNITS ARE SUITABLE ONLY POR INVESTORS WHO DO NOT REQUIRE
LIQUIDITY IN THEIR INVESTMENTS AND WHO CAN AFFORD THE LOSS OF
THEIR ENTIRE INVESTMENT, THE UNITS HAVE NOT BEEN REGISTERED
UNDER THE U.S. SECURITIES ACT OF 1933 (ihe “Sccurities Act”) OR THE
4395
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SECURITES LAWS OF ANY STATE (the “State Sccurifics Acls”) AND HAVE NOT
BEEN APPROVED OR DISAPPROVED BY THE U.S. SECURITIES AND

EXCHANGE COMMISSION (the “SEC”) OR THE SECURITIES COMMISSION OF
ANY STATE, NOR HAS THE SEC OR THE SECURITIES COMMISSION OF ANY
STATE PASSED UPON THE ACCURACY OR ADEQUACY OF THESE MATERIALS
OR ANY OTHER INFORMATION THAT MAY BE FURNISHED TO PROSPECTIVE
INVESTORS; ANY REPRESENTATION TO THE CONTRARY SHALL BE A
CRIMINAL OFFENCE.

Units will be offered without registmlion under the Securities Act of the State Secnrities Acts
only es follows:

® Quiside the Uniled Siales, in reliance upon Regulniions promulgated by the 8
EC oaly ¢ persons who are nol “U.S. Persons™ within the meaning of such
Regulations; and

©® Within tbe United Staes, in eeliance upon Ruls 506 promuigated by the SEC,

only o persons who are “Acceedited lnvestoss™ within the meaning of Rule

501 promuigaied by the SEC.

Units will not be offered to any person in any plece except as set forth ebove. Any person
wishing to buy a Unit will be required to demoustrafe that he or she i an Eligible Investor in
accordance with the foregoing. This Offering does not constitule an offer to seli 1o, or 2
solicitation of an offer (o0 buy fioms, eny peyson in any jucisdiction to whom such an offer or
solicitation woeld be mnlawful.

For {ho purpose of this Offering, “Accredited Investor™ means any person who comes witkin
any of the following catepories, or whom the issuer reasonably believes comes within eny of
the following categories, at the time of (he sale of 2 Unit (o {hat person;

@ Any netural person whose individual net worth, or joint ust worth with that p
emon's spouse, At the time of his purchase exceeds $1,000,000;

® Any ootural person who had an annual individusl income in exocess of $200,0
00 in cach of the two mosl recent yosors or jeind imeome with (hat person’s sp
ouse in cxeess of $300,000 in cach of those yeers end has a reasonable expe
ctation of reeching the same income leval in (he cument year.

For the purpose of this Offering, “U.S. Person” means any natural person residing in the
United States.

No person is suthorized to give any information ar to make eny representation not contained
in this Offering.
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THE PROGRAM

The Acl provides for an cmployment based prefesence immigmni visa category for
jmmigrants seeking to enter the United Sintes (o engage or invesl in a commercial enterprisc
that will benefit the U.S. economy and create ol least ten full-Gme jobs. Pursuant {o the Act,
o qualified immigrand investior must invest of least S| million, provided thal such investment
may be $500,000 in the cvent that the invested funds will be utilized within & designated
reglonal center,  SDBUDEDR Regional Center, comprised of the 63 contiguous counties of
eastern Sauth Dakota, has been designated as a “regional center™, pursuant 1o Section 610 of
the U.S. Appropriations Act of 1993. The advantape of the "regional center” designntion is
that jobs may be direct or indirect (ns apposed to only direct) to quatify for the purposes of
the Progrum. Therefore, 8 $530,000 Investment (being $500,000 plus $30,000 issue
expenses per Unit) in the Eimiled Partnership that makes an investment jn ibo Project Jocated
thesein will qualify under the Act. Lawful permancnd resident siatus may be granted fo the
investor, hiz or her spouse and children Jess than 21 yeurs of age.  Such sletus is granted
under the Act on a conditional besis, which condition may be removed after 2 years upon the
filing if an 1-829 petition within 90 days prior to the second amniversary of conditional
permanent residence being granied, upon a showing that the investor end the commercial
enterprise kave complied with the requirements under the Program.

Under the Propram, the investor is required to be an “sctive pasticipant” in the mansgemen)
of the commercial enterprise, but such participation in connection with the actvities of a
limited partnerskip is subject to limilations sef out in he relevant logisiation,
Notwithstanding such Timitations, Jimited pastnerships have been recopnized as appropriale
investment vehicles under e Propram. (See “Summary of Partnership Agreement -
Limiled Partner Declsions”) The funds invesied by o Limited Partner must have been
Inwiully cbiained.

Lepisintion enacted on December 3, 2003 extends the regional center pilot program Uwough
Scplember 30, 2008 and provided the USCIS wilh the discestion to prioritize the processing
of 1526 peGiions filed in conncetion with a proposed Qualifying Invesiment in » Target
Business located in & designated Tegiona) center,

TMMIGRATION PROCEDURES

To qualify for residency, investors must file an 1-526 Petition sl the designated USCIS
Service Ceater. Tax retums and subsieatial documentation evidencing thal an jnvestor's
funds intended for investment in a Limited Parincrship were derived from lawful sources
must be sobmitted along with the [-526 Pefition. Such evidence may include information
concerming real estate transactions, busincss income, proceeds from the sle of & business,

employment income, invesiments, bank aceounts and dealings, licenses or similar cvidence.
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If investment funds are from & giit or inheritance, 2n apperopriate affidavit snd/or other
evidence will be sequired to be led.

Persons npplying for Uniled Stotes residency must demonsirate that they are admissible to the
United States in accordance with Section 212 of the Immigration and Nationality Act.
Section 212 sets forth various prounds of inadmissibility, which may prevent an otherwise
¢ligible applicant from receiving an immigrant visa or entering the United States. Aliens
precluded from entering the United Stales include: (a) persons who are determined to have a
communicable disease of public heallh significance; (b) persons who are found to have, or
have hed, a physical or mental disorder, and behavior associated with the disorder which
poses, or may pose, a threat 1o the properly, safely, or welfars of the alien or of others, or
have had & physical or meatal disorder and history of behavior associated with the disorder,
which behavior hes posed & threa to e property, safcty, or welfare of the immigmnt alien or
others, and which behavior is likely Jo recur or {0 Iead (o olier harm{ul behavior; (¢} persoas
who have ben convicled of a erime involviog moral turpitude (other than & purely polifical
offense), or persons who admit to having committed the essential elements of such o crime;
(d) persons who have boen convicied of any law or regulution relating do a controlled
subsience, admitied 1o having committed or admits to committing acls which constilwie the
essential elements of seme; (&) persons who aro convicled of multiple crimes (other then
purely political offenses) regardless of whether the convietion was in & single irial or whether
the offenses aross from a single scheme of misconduct snd regardless of whether such
offenses involved moml turpilude, persors who are knowa, or for whom there is reason fo
believs, are, or have besn, traffickers in controlled subsiances; (f) persons engeped in
prostitution or comenerialized vice; () pemsons who beve commitied in the United States
certain serious criminal offeases, regardiess of whether such offense was not prosesuled 5 8
result of diplomatic immunity; (h) persons excludable on grounds refated to national security,
related grounds, or tererist activities; (7} persons defermined to be excludable by the
Sesretary of Siate of the Uniied States on grounds related to foreign policy; () persons who
are or have been a member of & iotelitarian party, or persons who have participated in Nezi
persecutions or genocide; (i) persons who are likely to become a public chargs at any tims
ofier catry; () persons who were previously deporied or excluded and deporied irom the
United States; () petsons who by fraud or willfully mistepresentiog & meierial fact, seck to
procure (or have procured) a visa, oller docurnentation or eniry into the United States or
other benofit under the Immigration Act; (n) pessons who have at any time assisted or atded
any other alien o eater or try {o enter the United States in violation of law; (o) certain aliens
who have departed the United States to avoid or cvade U.S, mililery service or training; (p}
persons who are practicing polygamists; and (q) persons who were unlawfully present in the
United Stales for perlods in excess of 130 days.

Following approva) of an investor’s 1-526 Petition, the investor must apply for an {mmigrant
visa or permensat sesident status, If the investor will be outside of the United Staies, the
apylication is filed at (he approprinte U.S. Consulate. If the Investor will be in the United
Stales, the application is filed at (ha appropriate office of the USCIS. The Consolar
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Inferview Process, or the USCIS adjusiment of stalus process, as applicable, (the “Visa
Pracess™), is desipned to enable the 1.8, Govemment lo delermine whelher the investor is
inudmissible to the United States a3 expiained in the previous parograph,  As past of this
process, the investor is subjected to medical, pelice, security and irmigration history cliccks.
Upon approve), the invesior (and spouse and children) are granted conditionnl permanent
residency sigtus.

Each prospective investor should review fhese subsiantive inadwisstbilicy grounds with
competent conusel 10 determine whether there mey bc 2 basis for denying admission of
the prospeefive imvestor motwithsiandiog eligibility for immigestion based on oa
investment [n a Limijted Partoership.

Investors who have been granied conditional permanent residency status must file & petition
10 remove the condition (From 1-829) between 21 and 24 months after the date on which they
received their conditional permanent resident sialus upon arciving in the United States, The
primary puspose of the application is to ensurs that favesiors submit cvidence establishing
tbal they have successfully met the requirements of the Progras, including the creation and
maintenanca of the requisite sumber of direot end indirect jobs, Except in rore cased,
Invesiors who fail o Slo this pelition in e tuely manner will aulomatically lose fheir

pormanent residency status,

Investors and their immigration sttomeys are responsible for ensuring that their applications
grc timely and properly filed, However, the General Partner and SDIBI will facilitats the
preparation of all requisiie evidence regarding the jtmited partnership and its investment in
the Projeet Company.

There can be oo nssurance ¢hat an 1-526 Petition will be approved, that an iovesios will
successfully complete the Visa Process, ar dhat upor the approval (hereof that the
conditions attaching thereto will be removed.

FORMATION OF LIMITED PARTNERSHIP

The Limited Parincrship has been formed as a commercial for profit entity governed by the
provisions of the Limited Parinership Agresment aitached (o the Offesing and will cogage
solely in the business of making an investmenl or series of investments in the Project under
the Peogram in the form of Toans or equity investments.  Each investar who subscribes for a
Limited Pastnership Unit pursuant (o the Offering will, subject io epproval of the investor’s
1:526 Pelition, become a Limited Pariner of the Limited Pastnership. - Other than in the svent
that the Limitcd Pariner fails the Visa Process, a Unit ssued to the Limited Partner is
non-transfersblc and the Limited Partnership is prohibited fam redeeming or repurchasing
any Units. AM Units will be of the same ¢lass unless issved in series and no Unit will have

any pricrity over any other Unit of the same series.  The Limited Partaership will have one
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or more Limited Parincrs, provided that for each Limited Partner admilied to the Limited
Parinership the job creation requirement under the Program tnust be met end identificd with
fespect (o such Limited Pastner,

USE OF PROCEEDS

This Offering contains the plan for the use of the proceeds from the affering of Units aad the
fimancisl projections for the Project (see “Business Plan™). The Promoter has recommended
the Projest to the Limited Partnership because the projestions indicate that, for the full period
of (hs Limited Partnership's investimen, the Project will ave sufficient revenues to:

. oreale the requisite number of jobs undes the Program

. make all required paymcnts 1o the Limited Parinership during the term of de
investrent

v support the refinancing thercof at the expiry of the term of the loan.

MANAGEMENT OF LIMITED FARTNERSHIP

The day-to-day management of the Limiled Partnership will be conducted by the Geoeral
Pariper.  Under the laws of South Dzkola, in order to meintain their lkmited Hability, Gmited
partnern of the limited partoership mey not 1ske pari in the menagement or contro! of e
limited partnorship. The spproval of Jimited partners is requited in connection with certain
matters (see “sunimary of Parinership Agreemient — Limiled Partnier Decisions™), The duties
of the General Partner, which are set out more fully in the Partneyship Agrezment, include:

. recommending the Project to the Limited Partners;

. delenmining that the Froject meeis the minimura requirement for iovestment;

" dotenmining thet the Project is projected 10 meet the criteria for job creation
mnder the Program;

’ monitoring the Praject with respect to conlinuing qualifieation under the
Program;

. manitoring the lovestments and the finencial pacformance of the Project;

’ supervising SDRC, Inc.'s performence of its obligations under the
Consulting Agreement;

. reportiog to the Lirniled Pariners;

. calling meelings of the Limited Partners, as ueccssary;

. meinteiniog Limited Partnership books and records; and,

. retgining [awyers, auditors and other professionals as may be required on
behalf of the Limited Parinership

In addition 10 monitoring the Limiled Putnership’s invesiments, (he General Pariner will,
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subject to the approval of the Limited Partners in conneclion with amy realization plan (sec
“Summary of Partnership Agreament - Limited Partner Decisions™) take such sicps a3 may be
sequired (o protect the interests of the Limited Parinership and the Limiled Partners, including,
if’ necessary, realizing upon eny securily gronied ta the Limited Porincrship in connection
with ils investmens.

The Limited Parinership hes enlered into a Consulting Agreement, nitached o this Olfering
as Appendix [, with SDRC, Inc., ia provide certain advisory and administrative services (o
the Limited Partnesship.

SOUTH DAKOTA
History

South Dakota occupies 2n area of 77,047 square miles, enjoys a continental climate and is
bordered by Minnesotn and lows (E), Nebraska (S), North Dakots (N), and Wyoming and
Moniana (W). The United Siates acquired South Dakota as past of the Louisiana Lend
Purchaso in 1803 from France. The land was then oooupied by Sioux Indians who hed
driven the agricultural Asikars Indians from the rogion.  The first settiement was established
in 18)7 by fur traders in Forl Pieme, South Dekote, In 185D seitlements began to devalop
more rapidly as land speculators and fanmers Gom lows and Minnesols moved west.
Bmigration from Buropean countrics (Gemany, Scandinsvia, Holland, Russie, and the Uniied
Kingdom) soon followed. The Gold Rush in 1874, when gold was discovered on Indian
land (Treaty 1358), Jod 1o the development of towns in westem South Dakota and Sonth
Dakola’s rich westesn history with now famous personalitics such as Genesal Custer, Wild
BIlf Hickok and Calamity Jane unfolded. In 1889 South Dakots became the 40™ state with
Pietre &5 its cepital, ‘The development of the sailronds in the lats 1800s cansed the
population to fncrease threefold with agricutiure following suit.  Postwar South Dakote, with
improved farming tochniques, wilnessed m sieady increase in agricultural and livestock
operafions with larger farms veplocing smaller family farms. The late 1990s, with a major
New York bank moving its eredit card operation 1o Sioux Falls, marked the beginaing of o
swift shift townrds service, finance and trade invesimenis that resulied in significant
cconomic prowib,

Today almost one-thitd of the segion wesl of the Missouri River belongs (o Indiens on
rescrvation with most of the remaining jand being cccupled by catife and sheep ranchers, In
the more productive region east of the Missouri River, livestock and cesh cropping (com,
soybeans, wheal) are sngjor sources of income,. The economy is more diversified including
menufacturing, electronics, and service indusiry. South Dakota currently has a populstion
of 755,010 with Sioux Falls (140,000), Rapid City (65,000), Aberdeen (30,000) and

Watestown 25,000) being the largest population cealers.
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T Beafuas
The Business-Friendly Climate

Business enviconment of South Dakota is being ralcd as the optimurn condition as ifs slate
laws and vegulations provide cxeellent tax benefils such s av state eprporate lox, Do slals
income tax, or the sules 1ax and its mobility in business operation.  The South Dakota of
today is characterized by its excellent infrastruciure sysiem such as fiber oplics, sirport,
railroads and highways and the nation’s lowest enczgy prices.  Additionally, South Dekola is
famous for its 2™ lowest crime ratzs, 6 best average verbal and math SAT scorss and the
nation’s best high school grodustion rate,

South Dakota's main business s the agricultural industry with the diry/cattle industry being
one of ths mos! imparian businesses,  Most of agricultur] applisnce producers and dairy
product processors have jts principal business offices in South Dakets. According to
Fortune Magazine (Nov. 2006), South Daketa was tenked Ist for heving favorable business
environment among the entire 50 siaies in the 1.5,

INVESTMENT STRATEGY

Pursuant to the Contulting Agreement, SDRC, Inc. has introduced the Project to the General
Periner for its coustderation, includiog detniled financial information and due diligence
roviows. Based upon ils review, the Generel Partaer hes recommended the Project for
approval by prospective investors in the Limited Pertnership and in connection therewith hias
delivered this Offering describing the Project in detail.

The investment in the Project wili:

® Bp stuchwed es funding for the Project;

@ Be e minimum of US $530,000 and will qualify uvader the Progrmum (0 pemmit
investors to make the minimum US $530,000 investment (the *Minimum lav
estmeal”);

@ Result in meeting the minimum job crealion requirements of the Program; an
d,

® Be subject to an undertaking from the Project to make reasanable best offorts
to hire individuals who seside in the regional center.

SUBSCRIFTION PROCEDURE
Investars wishing to subscribe for a Unit in the Limited Partnership are required to deliver:

® $530,000.00 to the Qencral Pariner by cedified check made paysble fo the Es
crow Agent or to the Eserow Apent by wire trensfer of funds, reprasenting th
4402
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e subscription price (the “Subscription Pracceds™) for (he Unit;

@ o the General Pariner an excouied subscription agreement (atiached as Append
ix 1), the definitive form of which is included as pant of the Offcring, whic
h inclodes an wndestsking by the investor to (i} diligently prepare and filo E-5
26 Petition and compleie the Visa Process; (ii) provide to the Generl Pariner

sech information as the General Partner mey require confisming thet the fund
s lo be Tnvested by the invesior were lawfully obtained, together with such of
her documents as the Genowol Parner may reasonably require (which requirem
ent may be met by providing a letter eddressed to it fiom a recognized and g
unlified fion of accountents licensed to practice in the jurisdiction in which th
¢ investor sesides, in form, subsience and from a fism of actountants or other

professionals acceplable to the Generl Partner); (il provide the Escrow Age
nl with coples of the investor’s 1-526 Pelition, passpori and such other docum
catation thal the Esorow Agenl deems appropriate in ordor for the Bserow Ag
eat 1o astisfy its “Know Your Cuslomer” requirements; end (iv) diligently file

and prosecutc an 1-829 Petition within 21 to 24 months afier the date that ¢
enditional permanent residency stalus is obtzined,

The Bscrow Agrecmient provides for the release of an investor®s Subscriplion Proceeds upon
the earliest iz occur of:

® ilic Promoter delivering nolice {0 the Escraw Agent thal (ke 1-526 Pelition of
such investor and the Project have beeo approved under the Program, to the
Limited Partnership;

® the Promoter delivering notics to the Escrow Agent thel an invesior’s 1-526 p
elition has been yefused (notice which the Promoter shall defiver within 7 dey
5 of it becaming aware of such refusel), to the invesior; or

® 12 menihs from the datwe he investor completed the subscription procedure for
p paringrship unit,

An investor's full Subscriplion Proceads will be retumed to the investor unless the conditions
for the release thereof from the Escrow to the Limited Pertnership have beer met,

The Offering in connection with the offering of Units provides as a condition of closing that a
minimum of Twenty (20) or a maximum of seventy (70} investors have hed their Subscription
Proceeds transferred o the Escrow Agent.

® i will also be a condition of the relesse of Subseription Proceeds to the Limi
ted Partnership that et least One {I) ipvesior has had hisher I-526 application

approved,
4403
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® No Units will be offered for sale afler the carlicr of (i) the maximum number
of Units (70) being subscribed for and (i) twelve (12) monils from the first
subseription for & Unit

The Parinership Agrcement provides for distributions 4o the Limited Portners pro roto
imrespective of the dete of subseriplion by a Limited Partper,

In the event that subscriptions arc received for Units representing more subscription proceeds
than required for the Projeot, priorily wifl be given (o qualifying invesiors as determined by
the General Partner in its sole discretion. The General Partner will daliver nollec to the
Escrow Agent in the ovent of over-subscription and, pussuant to Uie Escrow Agreoment, the
Escrow Agent will defiver notice to such effect to the investors where subscriptions cannot be
tccepled.  No subscription shal) be complete unti) tlie Generad Partner has accepled such
subscription and the Gencral Partner reserves the right to reject 8 subscription for any season.

SUMMARY OF PARTNERSHIP AGREEMENT

The Limited Partnership is formed solely for the purpose of funding the Projest deseribed in
the Offering and will be govemed by the terms of the Partnership Agreement attached to the
Offering.

The following information is presented as a summary of principal terms only and is quelified
in its entirety by reference ta the Perinership Agreement attached to the Offering.

The Partaership

The Limited Pastnership is formed pursoent 4o the laws of South Dakota. The registered
office of the Limited Partnership and the General Pariner are in (he siate of Sonth Dakota.

Investment Objectivs

The Limited Partnership's investment abjective is to invest in the Project in order 1o permit
fnvestors to qualify for immigration to the United Stales pursuant 1o the Act and to permil

Limtted Partners to participats in & commercinl for profit enterprise.
Classes of Units

All Units arc of the same class unless issued in scries and no Unit will have any peiority oves
any other Unit of the same series.  Units issued in series will be tied to the Project to the
effect that all income or losses derived therefrom allocated to (he Limited Partners wild be
alloceied to the Limited Partners subseribing for such series, any security granted to the
+404
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Limited Partnership in connection with the Project will be held for (he benefit of the series
Units to which it relaies and all malters requiring the approve) of Limited Partnurs which
relute to the Project will be voted upon separately by the holders of the series Units releascd
thereto as @ class,

Project

The Project must be revicwed and approved by the investors prior to completing the
subscription procedures befow. In order to evaluate the Project, sach investor is advised to
review the detailed investment description, including the form and siracture of Lhe invesiment,
chasacteristics of sccurities and anticipated retums. The Project may esrn retume below
market for similar investments,

Allocalions snd Distributions

Nel procecds realized from the sale, repayment or distribution of realized from the Limited
Partnership's investmenis (including any interest) will be allocated and distribuded 99% to the

Limited Pasiners and 1% 1o the General Partner.

Net proceeds realized from the salé or repayment (obher than scheduled payments of principal)
of alt or any portion of the Limited Partnership's investments will be distribuied at the end of
the term or at the sole discretion of General Partner prior to the end of the term.  When
distributed prior to the end of term, the General Pariner will be entitizd (o withhold from eny

distributions (inclading disposilion proceeds) amounts as are necessary to creale, in its
discrelion, epproprisle reserves for expenses and liabilities of the Limited Pannership as well

as any tax withholdings as necessary.
Compensation of General Pariner

The General Pariner s entitled to seccive fees and expenses as described in the Offering.

Limited Paricer Declsions

Approval of Limited Pariners is required by ordinary resolution (an *Ordinary Resolulion™)
{5t% of Limiled Pariners voling) with sespect lo the following mattess;

@ approving the conditons for the staged funding of the Project
® malerinlly changing the terms of the Funding Agreement (se¢ Funding Agreem
end) with the Project
® sdvising (he Qencral Partner in conneclion with the monitoring of the Project
i advising the General Pariner in coaneclion with its celationship with SDRC, In
c. pursuant 1o the Consulting Agreament

spproving the realization with any secunty given or rights granted to the Limi
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ted Partnership in connection with the Project
® changing the auditors of Ik Limited Partnership

Approval of the General Padner and Limited Partncys is required by unanimous resolution
(100% of Limited Partners Voting) o make investmends other than the Project.

Term

The Limited Parincsship will continuc uatil January 1 of the year following the year in which
oli of the Limited Parinership’s asscls hove been sealized upon distribution.

Limited Partucrship Expenses

The Limited Parinership will pay all expenses of the Limited Partnership, including fees
payable to SDRC, inc. pursuant (o the Consulting Agrecmont and any cxpenses of the
Generel Pariner, ali expenses incumed in connection with the making, holding, sels or
proposed sale of investments, the cost of the preparation of the annust accounting, financiai
and tax reports to Limited Pariners, litigation or other exirsordinary exponses, insurance and
indemnity cxpenses and expanses of liquidating the Limited Partncszhip,

Indemnification

The Limited Pasinexship will indemnify and hold harmless the General Partoer and SDRC,
Inc, end their respective directions, officers, members, partners and employees, from and
against Habilities arising in connection with the Limited Perinership, The Limited Pariners
will be obligated (o relurn pnry amownts distsibuled to them to fund indemnily obligations of
the Limlicd Partnership, but will not be required 10 put in additional capital for such purpose.

Transferability of Interesis and Withdrawal

Except as expressly provided for in the Pasinership Agreement, no Limited Pariner will be
permitied (o withdraw from the Limited Partnesship or to withdrew any portion of his or ber
capita) account.  Other than in the event the Limited Paciner fails the Visa Process, a Unit
issued ta the Limited Partner is non-transferable and the Limniled Partnership is prohibited

from redeeming or repurchasing any Unils.
Reports

The Limited Parinership will send to each Limited Partner gencrally within 90 deys afier the
end of each fiscal year of the Limited Partnership an audil repor! including a balance sheet
and sialements of income, changes in Pariner’s cquity and cash flows, prepered in accordance
wilh geacrally accepled accounting principles, plus o schedule and summary description of
the investmenis owned by the Limited Parinership ail year-cnd o stalement for each Limiled
4405
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Pariner of its capilal account and tsx information necessay for completion of its tax retums.
The Linsied Partnership will alsa send its Limited Panners sfalus reports on o minimure of
semi-annual basis,

Amcudments

The Parinership Agreement may be amended from time (o time with ¢he consent of the
Generol Partner and by Ordinary Resolution of the Limiled Pariners, unless the proposed
amendmeni will, or is Hkely to, cause o Limiied Pertner to suffor an adverse cconomic effect,
in which cese the wrilten consent of such Limiled Pariner is required. The Parincrship
Agreement may also be amended by he Gonemal Partner 1o conecl mmbiguides or
intonsistencies provided the proposed amendment dose not adversely affect the interest of
any Limiled Periner of (o incorporate provisions, which in the written opinion of counscl (o
the Limited Parinership are for (he protection of Limited Pertners.

INCOME TAX CONSIDERATIONS

An Investor is responsible for obtaining his or her own tax advica with respect to the federnd,
stals and Jocal fncome and other possible tax consequences of his or hes investment in the
Project, end no tax advice will be provided hereunder or at any time in the future,  However,
s a general rule, & regident alien of the United Stiates will be taxed on alf of his or her
wotldwide incoma and will be required (o file a Unitzd States income tax relurn.  1n addition,
if an alien is not o resident of the United States but has Unlted States source income Ji or she
generally will be subject to taxation in {he United States on such income, and such may be
subject to withholding end /or reporting on & United States income (ax retum.

THE FUNDED BUSINESS

The Funded Business, Northem Beef Packers Limited Parinership (“NBP LP"), is & South
Dakota Limited Partnership formed in April, 2007. It was established in ardes to build »
state-of-the-ant beef’ processing facility in South Dakota through investment of local
managing partners and seventy (70} EB-5 investors seeking immigration 1o the US. This
facllity is designed to process over 7,500 head & week on a single shift and up to 20,000 head
& week on a double or triple shifts, and other essociated facilitics are © be menaged and
opereted by NBP LP. According to original plan, the construction was planoed for
completion in 2009. However, in the course of developmeni, the completion date was
postponed due to expansion of Ihe business which edditionally included construction of
rendering plant and waste facilities. In order to facilitste new construction and operating
cost, the Funded Business plans to receive additional financing from the Limited Partnership.
Thus far, & total fund of 345 million has been invested 1o the Project end 95% of
constructions ere beiog completed, and additional fund of maximum $35 million dollers,
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which will be financed by SDIF Limited Partucrship 6, will be loaned ta the Funded Business

to complele of remuining conshuction nnd to facilitate forther operation cost and purchase of
cquipments,

STRENGTH OF THE IPROJECT

The strengths of the Projcct are as follows:

¢ The abundancs of catthe within a 150-mile radius of Aberdeen, South Dakota, coupled with a
pegalive com basis, will assure compelitive production costs, A new becl’ plant will
encourage the growth of cutile infrastructuse and slow the sale of quality South Dakota caflle aad
com {o the commercial cattle-feeding areas.

+  The NDP LP plant will cnjoy a favorable competitive adventage over other major players in
the packing industry. Only the new Kansas plant will be as Jow cosl with sustainable
profitability. The difference will grow as NBP LP matures and is able (o edopl a more aggressive
value-added position.

> Asanew facility, NBP LP will uiilizz stafe-of-the-art identification / traceability technology thal
will ineet all qualification standards for South Dakots Certified™ beef. The South Daknta Cedfified™
beef label will bo an invaluatle domcstic marketing tool. The entmal traceability records will alen
help qualify NBP LP produci 10 lead tie resurgence of the beel eaport market,

»  NBPLP freighl costs for inbound caltic arc substantinlly lower than thess of the mega-plants
for two main reasons: 1) the fed catile supply for NBP LP*s planned staughter of 1,500 (© 4,000
bead / day will be will be gamered from 1he wi-stele area within a 150-mile radius of the plent; 2)
the mege-plants in this comparison draw cattle from on area in excess of 600 miles fiom the plent

on average.

*  NBPLPiscomecly positioned in production capability size (1,500 head / day on single shift
and up t0 4,000 head / day on double or triple shifis) (o capitalize on South Dakota’s cors and
quality fed beefsupply. NBP LP s a compelilive advantage; the business mode! is
sustainable-$32.87 better tan the INDUSTRY averagel

»  NBP LP will proactively manuwe (he pathogens and chemical residues associated with fed beef
production through wtilization of siate of-he-art, multiple-hudlc HACCP interventions in the
slaughitee / fabrication process. The residuc monitoring program will begin on te ranch end follow the
raw malcrial—catile, com, or soybems—thiough die feediot and packing plant to mest and offHl

product customers.

»  NBP LP will also manage the environnent proaclively (o contro] dust, odor, and insects.
Wastewator will be cleaned, chlorinaicd. ad recycled for wse in cleaning and flushing cattle

handling (&cilities and trucks.
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ILANT OPERATIONS
A bricTexplanation of the NBP L1 pluat operation is provided in the following:

»  The plant will be situated on 3% n:res located 1.5 miles east of Highway 281 on 135" Street
in Aberdeen, South Dakota. Legal deseription is Lots 2 and 3 of the South Side Indusical
Subdivision n N1/2 and SE1/4, Sectian 36-T123N-R64W, Brown County, South Dakola.

+  An existing all-weather gravel wad cureally provides sccess the 1.5 miles down 135" Steet
from Highway 281, NBP LP has nquested diat local and State governments combine resources (0

provido paved aceess.

*  The NBP LP plont has adopicd several “clenn room” featuses, which will improve operationsl
sanitation and cleaning. Unique design features include stainless steel trench and {loor drains,
separate Junch and locker facilities (shown below) for clean to dirty air, peopls, and wader flow
tough operations, and o ceiliny wility intersiitial chese to isolale plumbing and clectrival
maintenance from the mcat processimy o,

»  Norhwest Pablic Service Company will provide electrical servics, Utiliy requirements are
based on & total horsc-power [oad of 4,500 KW, 440 valts ransformed to low volfage controls.
Refrigeration compressors wil) utilize 4,160 KW,

»  Major motors and compressars will be equipped with PLC controls with VDF drives %o
monitor end control the peak electricnl kxds lo manage excess / peak demand billing charges from

the wtility company.
*  Waleris supplied from the City nf Abcrdeen, South Dakote.

FINANCIAL PROAECTION AND EMPLOYMENT CREATION

Attached as Appendix VI is the Business Plan including financial projeetions and job creation
esimated from (he development of the Project. Briefly swnmarizing the financial
projections, a toinl expense estimuled for the completion of the Project is $95,583,691. In
addition, thyough (he operation siage of' the Project, a total number of 563 jobs will bo created.
More detailed information of the kuzt projeciedt cost and job creatfon ase provided s below.

USES OF FUNDS

LD $ 900,5%
STE DEVELOFMENT $ 12509727
BUILDING $ 35550422
EQUIPMENT ] 8,055,074
SALES/USE TAX RECAPTURE $ 2,800,000
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SUB-TOTAL 3 £3,004,740
ENGWEERINGIPROFESSIONAL FEES $ 2603552
SD FINANCING LOAN FEES-OTHER $ 48,000
NON GOED ELIGIBLE PROFESSIONA. ©. T $ 2,258,450
FINANCING FEES-TIF 3 2,710,547
START-UP LOSSES ] 1ATA ST
SUB-TOTAL $ 10,635,164
EQUIPMENT LEASE DOWN PAYMENT $ 4396297
WORKING CAPITAL L 17,000,000
INTERESTAEASE PAYMENT RESERVE. $ 1,047 A%
TOTAL USES $ 84,021,716

SOURCES OF FUNDS

Inkial Funding

EB-5 INVEGTMENT 5 35,000,000
GENERAL PARTNER INVESTMENT $ 2,000,000
ADDIMONAL PAKD N CAPTTAL $ 2,020,000
SUB-TOTAL (EQUITY) $ 39,020,000

Interim Funding

QUINTUS CAPITAL/CDIB: Interine ! i-arcing Pald off vie S0 Financing [$3¢ milion)

Finat Funding
TAX INCREMENT FINANCING - EQUITY {TIF) ] 10,100,000
KOREAN INVESTMENT - LOAN $ 23,703,776
EDFABONDS - LOAN $ £,000,000
REDI . LOAN 3 3,000,000
BANIK LOAN (60% USDA GUARANTEED) 3 10,000,000
ABERDEEN DEVELOPMENT CORP. LOAN $ 2,200,000
RURAL ELECTRIC ECONOMIC DEVELOOMENT (REEDJLOAN 8 1,000,000
SUB-TQTAL (LOANS) H 85,003,778
TOTAL SOURCES $ 94,023,778
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Employee/ Work Loeation/ Year
[ HE Y E |
WO, wAtION TOTAL
MANAGHM. N 69
SLAUGHTY & DIVINION 153
FABRIC ... JDIVISION 316
PLANT A AP T NANCE 25
TOTAL PLANT 563
*NBPwill; "'-36" jubs by 2010,
Frw NG A REEMENT
Purpose of Funds

Prior fo the closing of the first Uni «-.."ved hercunder, (he Limited Pastnership will enter ino
a Punding Agresment (the “Fundinz .\ aceimant™) with the Funded Business.  The proceeds
of the funding will be meinly us:. * - complating Project construction end other operation
expenses, The plant being constii: «l has heen designed with the most technologically

advanced programs, practices and pr =usses in (he beef processing and packing industry, and
this will make the plant onc of the it « - officiom in the industry.

Amount of Funding

The funding is 8 maximum of $<5 1 - “ion haied upon the mamber of Units sold pursuant to
tis Offering. In the event that 1l < + -<imun: Junding amount is not advanced, the Funded

Busingss will continue {0 operale i & s My i ihe future,
Disburtemest of Funds

The funds will be disbursed by «' *ab P rter to the Funded Business as requested by
(be Funded Business and needed ~  'roie .

Terms of Fuading

The funding requires quarteddy £ v+ . < «f it tcrest only ot @ mte of 3% per annum, simple
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intetest, payable based upon the :
pesiod.  The total investmeal fu
years from the date of the first ..~
intention fo repay the totol funds -~
and profits which it will be gener

Security
The Subscription Proceeds will I-

® On the jnitiel $13.5 mi*
curity inleresi in the o)
the Funded Dusiness.

® The remaining Subscri; -
he building and a frst .

An lnvestment in the Limnited P
repayment of the Loan in accor.
rental and sales industry geaes
operale in particular, including cr
with the suppliers from whom 1y
new, cost offective Operatiny |
environmenta) Laws and regulat: -
policy, attracting and retaining ¢
naintain effective internal cor
investment is also subject to ri:
seturns may be below marke! for

the Progrmm may not be crew
immigration stntws under the Ac

a Limited Partner's capital may .
which cannot be essigned or .
investors obtain final immigration st
and maintained under the Progmp
“regional center” designation js that
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. aced from lime during the previous quartery

e S snplion Proceeds) shatl be payoble in five (5)

aen ot of the funds, 1t is the Funded Business's

*13) wars with (ke proceeds from long term fnonecing

winn L te [jve-yaar period.

4l the following:

‘we Vod-seriplion Proceeds will be secured by a se

s pmchased, as well as a comporale guarnice of

~4.+" will be secored by a first morigage on t
¥ st in the equipment.

siv . CTORS

i icet 1o @ number of rigks that could affect the
i, s including those that affect the uniform
. rries in which the Funded Busioess's clients
v Ie Funded Business's clients, risks essociated
11 ess's products are soured, an inability to open,
v, unionization campaigns, complanco with
¢+ <lated with the Funded Business's acquisition
W pursonnel in key positions, failure (o achieve a0d
4w 1y opetaling cosls and other faclors. An
wb . oneral cconomic conditions, that investment
«ut, thst the jobs required 1o be created under
Ji+ wiire period required thereunder, that finsd
_.ed fo a Limited Poriner, thal some or sl of
4 1. nd the Units represent an illiquid investment
_* 'y pddition, there can be no essurance that
+ i Act of that the jobs required to be created
it whieved, However, the edvantage of the
v .1l as direct jobs qualify under the Program.
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This businety plan hax beess submitied on a confideatial basls solely for the benefit of

velecied, highly qualified investors and Is npi for sse by any other persons. By acespring
delivery of the plan, the recipient agrees fo veturn this copy €0 e corporatlon {f the reciplent does
nos undestake 1o subscribe to the offering. Do not copy, fax, reproduce, or distribsde withost
writien permission of Northern Beef Fackers, Limited Parinership,
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* The current beef industry peradigm actually began with the widespread wse of
tractors In farming sfler World War I1. Farmers were snddenly able to produce
great quantities of com that head no obvious mntkel.

» When cattle feeders began to uiilize the corn surplus to supplemest catlle feod, the
die was cast, U.S. consumers no longer had only a seasonal supply of beef in late
fall to early winter. Consumption of fed beef grew, and fed beef eventually became
THE MEAT of the U.S, consumer,

+ Packers moved tieir facilities from major population cenlers lo coms-growing areas.
Companics other than Armour, Swift, Wilson, and Cudahy began to build larger
plants, which several years later were double shified. The concentration of these
mega-plants depleied local labor and cattle.

» Further meegee / purchese concentration among the large, cvea foreign, packing
companics led 1o a proliferation of technologically outdated, oversized plants which
were financed at new construction cost to pay for the merger interest, good will, end

acquisition cost.

+ The paradigmm began its shiRt in 2002 with construction of ths first technologivally
advanced, mid-sized, regional packing plant in Kansas, The time is right for the
Northem Beef Packers, Limited Partnership (NBP) plant (o be construcied in South
Daketa {o take ndvantage of abuodant com and ethano] by-products in South
Dakota and abundant cetile from e tri-siate area,
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« The NBP plant will enjoy o lavorable competitive advantage over other major
players in the packing industry. Only the new Kansas plant will be as low cosl wilh
sustainable profitability, The diffcrence will grow as NBP matures and is able to
adopt @ more aggressive value-added posilion.

+ The sbundence of cattle within a 150-milc redius of Aberdeen, South Dokota,
coupled with o negative corn basis, will assure competitive production costs. A
new beef plant will ancourage the growth of caitle infrastructure and slow the sale
of quality South Dekoia cnitlc and con to the commercial catile-feeding arcas.

» Asanew fecility, NBP will utilize stale-of-the-art identification / treceabitity
technology that will mect all qualification standards for South Dakota Certified™ beef,
"The South Dakole Certified™ becf Iabel will be an invalvable domestic
marketing tool, The enimal traceability records will alzo help qualify NBP product lo
lead the resurgence of the beef export market.

* NBP will prosctively manage the palhogens and chemical residues associsied with
fed beef production through wtilization of state-of-the-art, multiple-hurdle HACCP
Interventions in the slaughter / fabrication process. The residue monitoring
program will begin on the ranch and follow the raw molegial-—cnttle, com, or
soybeans—through the feediot and packing plant 1o meat and offal product
customers.

* NBP will also manape the environment proactively 1o control dust, odor, and

{nseots, Wastewater will ba cleaned, ohlotingted, and recyeled for use in ¢leaning and
fushing catilc hendling fecilitics and trucks.

» NBP will be locally owned and led by a Board of Directors comprised of recopnized beef
industry experts. Substantial investment dollars will come through the EB-5 visa program
and Brown County TIF grants, The NBP plant will bring 563 labor and management jobs
(494 hourly) to Aberdeen by 2010. The multiple of supporting infrastructure jobs, estimated
at 7X, brings 3,941 addiifonal paychecks to Aberdeca and the surroundiag South
Dakoin vegion In 2010,

» Utilizing industry date and other associated informalion provided by experts in the
respective fields, management has atiempted to estimate the future performance of
NBP operations over & five-year period, While significant risk can be associsted
with sny capital-intensive project, management feels that operations will come on
line quickly with highly profitable margins, thereby providing significant cash flow
to service and repay debl, Significant leverage is expected during the course of the
first eightesn months of operations, Please note the Summary of Financial Information
for the pesiods 2010 through 2014, included in the following table:
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HNEP LP INCOME STATEMENT,
REVENUE A 2010 zZm2 0 W 2004

HIDE BALEY SIIIIETE  S2050000 SWIEI00  50,130000 FxA9I5000
PROTEIN MEAL SALES HITMY WSRO0 AL 5850900 612200
BLOCD ) BLOOD MEAY, PRICES 22060 PAA0 IS0 PR A0
TALLOWY SALER SUARANA SIAUET0 ZIMONT E7A200  MIOTAAM0
S0 TOTAL RENDERING SALES SHSTSI0 IS0 $50.050600 §ED200900  BS2AGO N
ToLL Kas S19540225 275000 §31.200,000 §I0.LSD00  §29.250.000
OFFAL DUV BACK 27680383  SSOESJ0D  S49543D0  ABISS00 34,758,000
CLOMO TP RIERI O FLACK Jdgopogs 62946268 512246260 AN AMEINS SI2SUENS
SUB-TOFAL TOLL HILL STHOME SIG0178.966 $ASU,N00588 SISUAIETED $356.954348
BRANDED-OFFAL WMOIDET WENSD A4S0 T8I0 15T0m
cuTout SIMT34,660 5250220850 250, Z20850 $250,229850 50229850
— -PREMIM IS BNARYN S04WEN0  ERZELE]  MDMMS4TD
SUB-TOYAL BRANDED £201,500007 $T6RANETSO  BINNR1100 SZETI6A250  4287A419,340
OTHFR INCOMEIKOR | EASE) s L1000 85400 £90000 =1 510
TOTAL REVENUE SSAMLHL HRATEIE $N2768 70007806 HT6N6TTA
HUMEER OF HEAD 20,750 200,000 250,000 38,000 350,000
SLAUGHTERFAB COSTHERD LT $15 3 1} 31
CATTIE COST $100,355258 FAM101TS0 SMEG12550 SMIBITEN SHIMY S
PRODUCT PURCH OF TOLL MILLS SET2B00SY 120001060 $TYZ000558 $4ITSEITBG $927704,265
DIRECT LABOR SSET280 TIZ9S044D 513340223 SNLTABD  SHLEN10
IRRECT LASDR BENEFITS 5256508 $4808829 9NN 35 ImgET ST
DTHER COSTH FAANED  FMAWIS §3529795 ENIDL0T 535737960
(HANGE IN INVEMIORY [SE06AE6) EDM213 ERSm GISEN  [EOT6)
IDYAL COST OF GOOOS S0A75248 NSO 3QIAMIRY SLDANEAR $424661,900
GROSS MARGMH $44960.506 100002  SSTON9B0 $SSEE5 MR SRIGIATE
SNARIED EMALOVEE WAGED SIAMAT SI534080 1560026 G FETAS
SALARNED EMPLOYVEE BENEFITI $1053864 A 0ORTEY  I(I2ESSS H,%03% a2
QIHER COSTS AP  MOLDn MAUSSs  SIGNIw DEGZX)
IOTAY SGEA FXPENSE SAIETH BNAW  HAMMY  MIDAT  MATEN
TOTAL OPERATUMG DICOME HOSRATY SRIMEI0N  SAITESID  JRS0T2 TGN
TOTALPROFIT B4 DEPR (EBITON) 5936000  $62PITANY  $SBAETAST  SSTMRN  $RUTANR
ITEREST DPBISE
SHORT TERM LME OF CREDIT 1, ] ¢ 0 50
LONG TERMLUNE OF CREDIT o7t ] o 0 ]
RED LOAN mIo L] 341,905 fan e
DN HOWD s ) Lya, bor i) en > rilil] 244,703
OTHER STATE BONDS SSER  SMGASX SNBSS S163000 $1TBTHI
ABERDEEN DEVELOPMENT CORP S$IDATE  SIDRSS  SIERAST  ®ITRS4 U0
REED ELECTRIC FUMD 3060 $55,108 60,090 $50 80 359,409
AVERA HOSPITAL B 2044 25244 sass) 2349
UBOA GUARANTEED LOAN FLTOTERD  SIEBSA92 S1S50458  S1ATTIG2  S0MAD
BEND EQUIP CAPTTAL LEASE SESLDAD  S6AAAIA AGLA6AR 0 SAMOZY?  ESAADNS
SUB-YOTAL WTEREST HE510 DOSM0  20004p 285562 SLTORON
PROFIT EQTAX $36921T78 15,1507 SSOATWATD  JALRSLENY  S44805040
EIONUS URNT HOLDER TAK IHST. SIENM4BME R21T81874 ROGIIN SIS HAM T
HET INCOME SRAN M550 RSO ST S26065008
HET PROFT MARGIN (3} 5% 6.2 LT $5%
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CURABNT ASSETS

CASHON HAND

ACCOUNTS RECEIVABLE
WVETORVIWORK B PROGRESS)
PREPAID EXPENSES{RCOR HVESTMENT
CYHER BECFIVARLES

TOTAL CURRENT ASSETS
NET FIKED ASSETS-PLANT

TOTAL ASEER S
CURRENT LIABLTES

TOTAL EQUITY
TOTAL LIABILITIES & EQUITY
D} o Tedal Anait Frasficy

OPERATHG ACTIVITIES
INCOME FROU DPERATIONS

DEPRECIATION
CASH FLOW FROM OPER B4 CHAHGES HWC

WORIONG CAPITAL

ADJUSTUENTS
CHANGES H CURRENT ASSETS{EXCL. CASM)

COLLECTED HOTESXOTHER ASSETS

2082, Ly FrTH

DEC DEC [« 4]
$I,ID5000 BI0CON I86 $109,145502
SIT206J0) $1I7.760468 I I18M
L5140 HAASIIe  BIGENG
s:m.u‘:: n.mp: SIMT 000

m

197952450 STLONIPA0 S1SAANITE

VIAIXSTY  $9SI00STL  ISI0TY
(22005850

iirdinctie ] 520,696,500
RESSS  IRSMAD 1PN

m 1" ] ] m
HD3505K0 SRS IHIROELEIN TH20NINT SITAGSIT

DMILM N0 4SS SIS TAT0T4
L R0 $H/L e TMONE  1DRMA(E
HIXME i@ S s a2 j2 T

b1 55 DI0 BN 4,590
] » W o n

w . ] o] n
plivhrsd 1060 1% mTap pITHD. 100 42

SLANA  $OTIM  SLWMABH LM HABA

RERED  GLTIESS LAY DA S2AI0A8T

BSOS HANAM H2W WIS

A NS s AN NCE

oMMNE RIS EnSS (200 RIEE
16057 BT  HET e ST AMY
fs k-] T p o L] 0958 NEXR

THESEEY  POOSST  $10,12052%

TSI XA A0 SSsoren  $SONME
DTN TE0H00  §3000000

GINBE)  OTRARN

STRINTI SHTD615T S1,500400
200000

6%
2010 T 20 2, N
0EC =0 ‘ =) DEC . pes

3200 52010 N 520 203

MRED  NASBGT SEEDAR  FWIVAY
MW asDuen  sakody  SSkere  SAWel

SHIEEIN DR $HAMEH  BATHIW BN
S0V 30 - ] ] b

(IsUAR} pUoal) 3 A DEm

MMM 251866 ALH AT mx"’i‘%
WITAT HPUMS  INSEAN  DADRITE

(¥8,904,50) 0 % ® ]
nupmm 0 0 20 @2

=4, P ] 1 T T 7

{£20,100,000) 0 »n » 0

GUWITD  MIan (i) e
HA0ES  OBANS] WGBS I2E  (1ALED)
NATR  SEAND BT GUIEE)  ERE)
RIS (AT GUNTR  BISOM
WA (S0 QUED I (EDD)
FMUIN  TIGREE) pU7aeDy ($19,151)  (RNTSE)
w W w ] ]
m’ GIORATY (31157008 (31 21971) @1,30350)
DI Ja0aM)

naIE ALSPN o (229010 SLEIAY
U SR 10N SIANIS SN
ST FIAI01  SMIGE0 FIZ185D00 IiDAm62%6
SLMATOE  $ISE06G0  STRHAM0 3104026206 IS5
SARTG)  DBLAEN TSI $10(5206 $1,M852
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fPage 4

4418

AA0069



DEEFMARKETING/ HUSIN*SS TRANSACTION SUMMARY

TRANSACTION 2007 WMorkal Price WEIGHT $THoad
Based on 2007 Actual Data: P
FEEDLOV ETEER WITH BEHRIK oy, 112
2007 SLAIMSHTER STEER Welght 1252
2007 AVG. LIVE STEER COST $/HD $92T) 3 1Im2s
GARCASS DRESSING PERCENTAGE 5% 05
007 AVG LIVE DROP CREDIT /CWT. sead 1262 $ (12643)
EDIBLE OFFAL/ OWT. sy &0 § s
HIDE/ Head 121 &0 § My
TALLOW / CINT soxr 113 $ MNEE
MEAT & BONE MEALITON 5on L5 i 16m
BLOUD ! Head Vahsed 3t Meal Wkt / Ton §562.84%0n 034 I e
BY-PRODUCT VALUE fHEAD $7vD $ e
NEP Aendeting PREWLN TO DROP CREMT $1HD T nn
2007 AVG. CARCASS CUTOUT VALLIE | CWT § 14546 $1IT.78
NEP Cuality Grade Premium $ o
REDMEAT YIELD PERCENTAGE 02% &30
BOXEDBEEF FRIMALS § 2w 480 $ 400047
BEEF TRINMINGS $ 19 160 § W®

§ 1B

2007 BIOUSTRY GROSE PROFIT PER HEAD

e NS A e e s e S e S et el et Ty et e el s S i A
The table above illustrates the business transactions of buying cattle, slaughter / fabrication costs,
liva drop credit, premium sales of by-produscts, and sale vatues for the red meat products,
requlting in an EBIDTA and Net Profit $/head. Economic valucs in these
calculations are based on average $ / head {or 2007, USDA-ERS data,
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*  Theanalysis in this table and in this Feasibility Study indicates that NBP will be 2 strong,

vinble meat sisughicr / fabricalion company for the following reasons:

1. Efficicat, low cost / high quality operations / sustainable profitaDilify;

2 Lower in- and outbound frcight cost in an cscalating encrgy marbes;

3, High quallly cattle supply / fow inferior byceds and Mexican imporis;

4, High quality / low cost cora supply / abundant low cost by-producis;

S. New plant design/ state-of-the-ari Food Safety program.

SUMMARY SWOT ANALYSIS
[T TR, STENGTIG WARMFL
3 WEAKHEESES
R | OAEAT PEDALE TO BUNLE FAITE AND TRUST FOR CUSTOMERS
r FEN ENTADLERED EALES AMD MARTETWI ALLATONAT S
E | SECOME THE NBUSTRYLEADEN M FOGD LAFETY
n ASLETY YO RECHLHT TEP GLINHTY MANAGEN DR T ABDREEN, §D
# | StcOME LEADER Y ENPONT AARNEY } TRADE
A WY ENOUGH LOGAL ! TALEHTED PEDFLE-MREST RECFENT
L | Won AkD YALENTED MANADEMENY TEAN

LW E0ST EONTY MWD LOW SITDIEST CAMTAL COST

OPPORTUNITIZS

TALENTED VALUSADDEY CATYLE FERIRNS
ETATER LOCA LEADSR U

et = LB 1]

COMANTED TD BRONOIME CROWTH

HOH CUALITY CATTLE § SOUTH DAXOTA G EXFRED =
ABUNDIAT QUALITY COAN SUPPLY J13 BASH ADVANTAGE

TRENTS
BOMASEAMMONYFON  FEDCATILE
CVER PEMETRATION O ETHANOL INTO THE CORN IUPLY
EROUGHT AS RELATED YO COM AND FREDEN CATTLE SUPILY
HOM-FARFF TRADE BAGUERS-RLSTRCTED EXPORTMANCITS

+  CLEARLY, NORTHERN BEEF PACKERS 15 POISED FOR SUCCESS!

ittt REOHE R ZRIBIFWICST Hugies Cmntly, SaudhMHatis 30
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MARKETING PLAN

BIRTH OF THE BEEF PARADIGM AND WHY IT HIAS CHANGED!

Page 7
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In the first half of the last century, catilc were grown on the mnge and slaughtered during
(e fall and early winter. Beef supply was limited and seasonal, sl besl,

Afes WWI), tractors repinced horees and mules, aad farm production grew rapidly.

Callle feading was created of economic necessity—"feeding worthless catlle worthless oom®
(Watren Monfort, 1979) (o extend the market window for both overly abundant commodities
fiom o one-zenson supply fo 2 year-round supply. Thus, cattle feeding was bom. In the lale 1950s
and the 1960s, the besl packing industry moved from the terminal markels in hub cities 1o toke
advaniage of the new catile-foeding concep, elose to com production.

Mild weather and abundant imigation walss for

grain production encouraged the developmenl of Jamee
commercial feediots in the High Plains that wess not
feasible in the porthern Com Belt because of
environmentnl limitations,

New super-plants enteced the beef slaughler business

near the fiodiots and com. New tachmology &nd

innovation were spawned to creale vacuum packaging

and fabrication of the carcass, which now happened in the same [arge plants in tho centml Com Belt,
sevenl days’ transpariation away from where the meat would ultimately be consumed.

The super-plants gave way {o mega-plants. As competition grew, so did their appetite foc fed caitle.
Then mega-plants were double shifled, slashing fixed costs again.

The super-plants, elready in buman resource trouble, then found themselves in a real crisis,
atiempiing 10 compete with plants twics the size, Tumover and training became montmental
problems that “more money” would not climinate. These companies had created beef-caling
machines thal could never be siaffed from the small sgricultwral communilies fom which tey

grew,



First mid-sized, regional plant, constructed in 2002 In Kansas.  Note that this entire plant is
smaller than the single plant building to the right side of the mega-plant pictred above.

Page B
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¢ Fewer plants, locaied further from the popululion centers, creaied the domand for
much Jonger and more viable shelf life fom vacurum-packaged beefl producis.
Sanitary beef production ¢liminaied spoilage bacteria, ond in their ahsence o
minutely smal! number of buly mean pathogens crept onlo he scens—LE eofiand
Listeria monocylogenes become familior namesin the industry[ Large, high
volume plants struggled to innovale and incorporte aew (echaology mpidly enough o
defent the pathogen problem, Food Safety was then added o the growing list of mega-
yacker concems!

«  Ground water has becn significantly depleted in Texes, Oklahoma, and Kansas, and
com is supplied increasingly by tneck and rail, Fecdots daily consume the
competitive advaniage of most beef companies as jocal, cheap com succumbs to the
high cost of transporting the amount of com esseatial to Baish stoers,

* Temvrism has crealed a border security crisis, and the already troublesome
peesonnel crisis has widened with little or no end in sight. Once the leasi-cost
producer, the moge-plant cost structuee has increased drametically.

v At best, the mega-plants arc well suiled for high volume generic/ commodity beef
production. In arder 1o fight the rising cast batils, successive rounds of
concenirtion have resulted in fewee companies® owning / operafing this same small
group of plants (26 tolal mege-plants now stavghter 85% - %0% of the fed beef
supply); however, the interest end good will cost involved in these acquisitions has
lefi the emerging companics lo compele utilizing 50-year-old plants financed st new
construction ¢osis! As {ong as NO new concept planis are bislt o conquer these
problems, the old becf paradigm camp is safe!

« Unfortunately, the waler, com, people, and process innovations that cregted these
High Plaius giants arc the same ficlors that over-reaching concentration has now
tarned against in a series of irreversible, pame-ending scenarios.  The CHANGE
that made the mega-plants industry stalwaris now conswmes themn!

» Eoter(kepew BRERBD: tha mid-sized, premius bravded, regional slanghter/
fabrication / value-added companics.

The beef industry in the United Stales is a mature, commodity-basad business.

Many new beef iniliatives stismpt to masket thelr way (o 8 competitive advantege and
profitability; however, the stark reality i that s new beef company such as NBP
must, {bis dey, compete on 8 cost of production basls with the commaodity industry fo
survive loog enough (o build a true DEEF BRAND. A new entrunt into the beef
business, no matier how well intentioned, cannol marked its way (o susteinable
profitability; accordingly, NBP smsi prave viebility on e cost basis with existing U.S.
commodity-driven beef companies.

Page 9
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NDY COMPETITIVE ADVANTAGE

Why will the mid-sized, repional sioughier / fabriention plant sueceed when others have

failed?

Tt - M e A Rey  ewma  KEOEE  ouwe g

LA PTR ) At s ) ¢ M MmN 4 wms } AR ¢ W 0 w0 me )t
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¢« Allbough numerous factoss detecmine the compedilive viabilily of a company within
the beelindustry, the primery facior each company must address is this question:
*Is our slaughicr / fabrication cost struchire low encugh o buy and process caille
rod sefl the meat and offel profitsbly?™ The key question then becomes, “Do we
bave sufficicnt competitive advaniape fo praducs a return on capiis) that will
athaet iavestors?™

*  Thebeelindustry paredigm has for many years assumed that *small, regional plants
cannol compete with the huge mega-plants of the central Corn BellL” However,
these huge monoliths were constructed 35 to 55 years ago, and the economic
couditions which prevailed ot their incaption are no fonger the dominant factors
governing profilability and, thus, sustaipable viability in today*s meat packing
industry.

s The faciors included in the competitive analysis presenied in the table abave
encompass {he company struclure, sales matority (value-added capability), inbound and
oulbound freight costs, rendering method for by-product sales, and yield and quality
differences for regional caitle types (Mexican and Brahman vs. traditiona) European and
Continente! breeds).

s Clearly, the two mid-siznd slaughter / fsbrication plants have 2 primary eost
advantape in comparison to the large mega-plants, i direct contradiction to the
pamdigm. The two mid-sized plants are new design and construction and have
incorporeted many years of feamed improvements and numerous equipment
innovations, Even though the mega-plants have bogun fo age substantiaily end theis

Page 10
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amortization should be nesly climinated from their cost strucinre, these companies
have actually been purchased in an industry-wide *big fish cals little fish"
mmneuver which has kept their amortizntion costs near new pland levels. Asa
resull, the packing indusisy hes concenitrated, and non-compelitive plants have
surrendered (0 the scrap heap! In foct, all five of the large, multi-plant compasies
have tad significant sddition of plants or change of ownership stacture in the
seoent past: JBS, n large Brezilian company, purchesed Swift; Tyson purchased
IBP; Smithfictd Foods purchased Packertund Packing Company; and National and
Cargill have purchased strugpling plantsin the lest year.  Each of thesc large
acquisitions has added swbstantial interest and good will paymeats tocach
parent company's cosi structure; gelting blgger does no( slways mean more
eMicicot / loveer cast operationally!

= Labor cost and employce tarnover are major contributing factors in cost

escalation. As the Industry copezntrated, each of the mega-plais was double

shified to increase volume and diluie fixed costs, These efficiency efforts have

beco marginalized in most instances because the increased throughput hes both
over-penctrated the labor poot and foreed catile to be hatled from increasingly

prester distances, These scenarios are curently fluther exaeerbated as immigration
laws beenene tighter and the cost of off magnifies transportation costs.  Past
concentration thai served to fuel lower cost and efficiency of the mega-plants has now,
in n sa)f-fulfilling fashion, bocome the formula for uncontroliable cost overruns In any

companies.

»  NBP will begin &t a substantial value-added and sales discount {simple sei offal
production and Jimited fabrication styles of finished product mix) diuring the initial
phase of aperation; however, this disadvantage of ($32.75) is easily offset agninst
(he average advantage of $34 / head (net $66.75) in value-added capability from
existing plants. As the NBP plant matures, this disadvantage will disappear,
The plan 1o epbasize toll staughicr/ febrication will alse kelp negaie this
slart-up cost.

«  NBP frelght costs for inbound catile are substantially lowor than these of the
mega-plants for two main reasons; &) the fed cattle supply for NBFs planned
slaughterof 1,500 to 4,000 head / day will be gamesed from the tri-siate area wilhin &
150-mile mdius of the plant; 2) the megua-planis in this comparison draw catile fom
an area in excess of 600 miles from e plant on average,

»  Outbound freipht is calculated as the ares of population density required to
cohsume 75% of the meai praduced within the targel plant. NBP bas many fewer miles
to travel to sell the volume of meat (hat they produce, compared fo (he four major
packers loated in (he central corn belt, whose major customer bases are Jocated on

the four comers of the country,

Page 11
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+  South Dakota has the largest negative corn basls of any state, -50.21 / bu,
additionally, the basis price for com reaches & maximum in Culifornia of $0.65 / bu,
Corn basis is simply the difference between the hedge marke( quote and the focal
cash price. Com basis is fundamentally created by the balance of com usage and
production in the arez. If com is transported, stored, and dried before consumption
in another state, the basis is negative, und the farmer or producer absorbs this cost;
Towever, when o statc or area has a positive corn basis, more com is consumed than
is locally produced, and the end user pays the basis cost. Why have we elecied to
include “corn basis" ceonomics in the compelitive advaniage model? While not a
direct economic factor, corn basis does represent the likelihood of adequate com
supply lo feed catile without excess caltle or com transportation cost into the
region. In such a comparison, South Dakota / NBP would enjoy abundant com
supply in excess of catile and ethanol plant consumption, calculated as a negative
com basis / head of -§14.70 (-80.21 corn basis/ bu, X 70 bu. / head =-§14.70/
head).  Inthe case of a company that has plants on both coasts and primaily in
positive com basis areas, such as Smithfield Beef Group, the positive com basis is
§22.63 1 head, which simply means the catllc feeder would realize much less profit
in the same finished caitle markel. As the catlle market swings from undersupply to
aversupply in & particular region, com basis is a large determinant of regional caltle
supply. Beeause NBP is located in an abundani cor prodaction region, corn
basis as relafed to catfle supply will alwvays be a positive growih factor for this

plant,

*  The next three competitive advantages listed on the table are  reflection of quality
and yield in the catlle available to NBP vs. cattle available in the southem Com Belt
(Mexican, Brahman vs. European callle types). The northem tier of beef plants has
long enjoyed the absence of Mexican and Brahman catlle in their slaughter mix.
Mexican and Brahman cattle generally have a 2% and 1% deficit red meal yield,
respectively; additionally, these cattle suffer with no Prime and one-third less
Choice quality greding, Packers that suffer heavy value loss from these caltle are
located in the southem plains and struggle 1o produce enough Prime and Choice beef to
meet their customer demand, Creckstone and Smithfield Beef Group are exceplions (o
the southem cattle influence because they slaughler primarily Angus and Holstein catlle
but pay the inbound freight consequence.
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»  In summary of this analysis, the mid-sized, regional packers have a lower
compelilive cost due to lower corporate oveshead, Jess in- snd outbound frelght
costs, and less southemn cattle inflisende on Quality grdes and red meat Yield. In
this calepory Creelsfone has supevior value-added eapability in comparisen to
NBP, but NDP ks, noneiheless, the lowest cost plant in the industry, These NBP
value-added numbers reflect & conservative start-up position with tegard to value-
ndded, which can be overrome as the plant and work force mature. When the low
cost paradigm of the mege-plants is compared to the cost of the regiona, mid-sized
pland, clearly, plant / company purchnses and the resulting recapitelization of
interest eosts and good will have driven corporate overhead out of the low cost
caiegory. As coergy costs multiply, in- and outhound freight eosts becomo s
burden, when they were inconscquential on a cheap eacrgy diet. The mega-plants
have also ancountered substantia) labor inereases as double shifting foreed
averpenetration of existing work forces in smait rural communitics, a tabor problem
(hat hzs been magnified many folds with increased crackdowns on ilkcgal
immigrants in the work force.

+  NBP is correctly positioned in production capability size (1500 head / day for
single shifi and up to 4,000 head / day for double or triple shifts) to cepitalize on
South Dakota's com and quality fzd becf supply. NBP has a competitive advantage;
the business model is susisinable~532.87 better than the INDUSTRY averagel
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BEEF MARKETING DESCRIPTIONS

How will NOP merchandise more {han coamodity beefl to assure
greatest market penciration and profitability?

MARKETING PROGRAM GREAT TASTE $ LESSFRLUNG
USDA BEEF CRABING PRIME choce SELECY GTANDARD
CERTIFED LOCATION SOUTHOANOTA
CEATFIED BREED wagry ANGUS HOLaTEN HEREFORD
PROVATE LABEL Pr. GOLD ANGLS MEYER COLENAM NATURAL HAVERCN
PRODUGTION STANOARD'S HATURAL ORGANG GREEM GRASS PRl
RELIGIOUY REQUIREMENTS KOSHER HALAL
POINT OF GALE BRANUING MORTON 5 QIRAMA STEAKS HY-\IEE RETAIL RALPHS
EXPORY PROGRAMS JAPAS MOHEA CHINA MIDOLE EAST

*  For the pmpose of this marketing analysis, beef merchandising attributes have bees
arranged efong the traditional USDA Beef Grading continvum fom Prime to Stemdard. To
organize and discuss the remaining markefing ediribuies, the general oviline progresses from lefl
&s“Greal Taste" 10 righ! &s beag, or “Less Filling®

»  Economics diciate that beeFbe USDA Graded if (he carcase qualifies for Prime o
Choice, even ifthe intention iz o brand. (USDA Grading is & voluniary function;
USDA Meat Inspection Is mandatory.)

+  NBP will bave access to the snly Siate ideatily program developed thus for.
Because NBP will be the largest Federnlly Inspected beef plant in South Dekols, the
South Dakots Certlfied™ label will provide NBP great Stofe recoguillon wad
branded marketing opporiuoities,

*  Asmany lrge Angus ranches reside In the region, NGP will bave grest access (e
produce “Certified Angus Beef®* o3 well es "Certified Hereford Beel®,” which are
grede designations within a USDA grade. These *Breed™ brands providea
premium {o the live catile and io the Cortified meat when merchandiscd in
premium programs, adding significant value to the cative production chaln—
ranch to meat counier.

+  NBP will begin operations as a “loll slaughter / fabrication* plant. As s result, NBP

will not face the immediate economic challenge of sales and merketing of their beef.
Toll contract asrangements with producers such as Yeon Fresh & Safe, Partlow & Co,,
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and Meyer Angus are cwrently wnder negotiation, and kelicrs of intent arc included in
Appendix D,

» NBP will encourage the production of Natera! beef in (e South Dakoln
Cerfilied™ heof program, Natural beel has bscome 8 favarite with heavy beel
consumers because of its consistent tendomess, not becaise consumers fear the
chemicals used in beefl production. Naturad beel and, to a lesser exient, osganic beef have an
oppostunify to become branded sales leaders for NBP. The possibility alse exists o slaughier
& limited number of certified grass-fed eattle, which would fil the green or environmentsl
marketing requiremenis,

*  Praduction Standards of this nature requise close coordination with the production
supply chain, Tracesbility and verification of specific management / feeding regimes
roquite close etiention to third-party documentation &t the ranch and feedlot; the South
Dakota Cerlified Ervolled Catile™ program provides such a monagement process
verification system. NBP infiastruciure will complesnent the South Dakola Certified
Enrolled Caltle™ system with a DNA-based cattle, carcass, meat traceabifity sysiem
which cnables verification and identification to the primal meat package. NBP, with
the cooperation of the South Dakets Certilied Enrolied Catile™ program, will be
the first packer/ productiva chiain system to llnk traceabls catile from the raach
through the foodlot, throngh the packer, fo e meat customer! USDA Production
Standards require a transparent, thind party vesification sysiem managed (o ereale
individual animal traccabifity records prior to lsbe) approval, Togeiker, NEP and the
Soulls Dekota Certified Enrolled Cattle™ program will demonstrate siveng compliance
and receive label upproval. Verified Production: Standard Brmods will become the
cornerstone of tbe NIP marketing system, fisther differentiating NBP from lie
commodity mega-packer. South Dakola Certiied™ beef is a duly recognized PVP
(Product Verified Program) by USDA.

+  Point-of-sale branding will follow as specific castomers recognize the strength of the
NBP peoduction chain, Branding of this nature will create s dedicalzd supply for s
name band retail or Holel, Restaurant, Institwtional (HRI) custaraer and a link
susininable profits for NBP and producars who are licensed to eise South Dakola
Castified Borolted Cattle™ catile,

»  WhenBSE was discovered in the U.S, catile herd, the U.S. beef industry immedistely
lost ALL export markets—10% of our beef volume and 20% of beef value, Offl value
decreased the most; for example, the price of a three-pound beeftongue fell from $8.75
/ 1bto $0.55 /1b, a loss of $24.60 / head on one offal item. The U.S, beefmachine was
nol prepared. We still are not prepared! The source and sge records avallable
through the South Dakota Certified Enrolled Cat{le™ program and NDP are essenfial
for export verification fo mect the requirements of our most demanding export

customers]
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WORLD BEEF CONSUMPTION OPPORTUNITIES

Who are tbe werld’s ewstomers and compefilors to NBP Bt

branded beef products?
OOUNTRY POPULATION  PERCAFITA BEEP CONSUMPTION
BRLIONS) anp _—TRG T
A
CHIA 1,314 MM L] 14 ne 54
UNITED STATES 301 MM ' A ™me 1]
JAPAN 177 $ 0,616 03 82
SOUTHHOREA aw $ 2060 100 86
PHILIPPINES LT s 4 T 40
VIETNAM Py $ a0 « 19
ARGENTIRA 0N $ 4470 1947 e
ORAZE 76 § 2460 na 3
EUROPE 4TV 3 NI ar 160
— = e

+  World beef consumption follows two macio economic trends: 1) coundries thad
produce the mast beef consume the most beef, i.¢. Argenting and Brzdl; 2)

countries with the higheat per capita gross domestic product consuse the highest

quality protein, The woek doltar will make beef exports more attractive 1o
consuming couniries. From these patiems the lacpest export customers and
competitors becomeo epparent.

« Psior to Decernber 2003, Japan and South Kopea had been our grealest exporl
cusiomers; however, wilh the discovery of BSE In the United States, their borders
were closed, Cettle disease became an effective NON-TARIFF TRADE
BARRIER when foreign governmeants leamed we had no paper trail to individusl
animal source and age.  While beef trado has resumed, market vitalily hes nol. The
US. beefindustry must make serious fnfrastructure investment in traceability

systems to fully recover world export marke! supremacy. The tnvestment from U.S.

commodity ranchers, feeders, and packers fizs not been forthcoming!

Pkt TR B IO R 2B TRIAWICET Hlggfes Countty, Bmubh Mttt ¥R
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*  Australia ond Souih America bave filed the void in our absence nnil have been
willing o build the tracealility Infrostructure to capdure and hold fhe auarkel. The
contest for the world beel customer is now their lechnology against U.S. becl quality;
candidly, this is an embarrssing competitive position for the only woeld
super-power! The ability to compele for export magkets will come from branded, nol
commodity, production sysiems; in this regard, the nid-sizad, repional packers are the
best opportunily the U.S. beef system: has to cepiare losi market share. NBP will be inn
pusition to earz its fair share of ibese valuc-added export markets and wilkbe
rewarded wilh long-ierm merket share and profiiability. The cpo of imporling
countries will nod nllow the same old stafus quo system back in the
doori Source and age identification are essentiol,

» JBS, a Bruzilisn compaoy, has become the Ixrgest meat packer in the world,
leap-frogging the top four Amcrican compenies. The Brazilisns already consume
5 much meat as Americans (per capita), with half the popudation and 8% of the
GDP. The battle lines are clear; they want 1o be the dominant ployer in (he world
market| The inherent danger in this peoposition for U.S, beef is that South America
will promote end scll lean beef once they have conquered the Foo! and Mouth
Diseass barrier, leaving the Ametican beef system (o fight alone in the “Gireat
Taste/ Less Filling" battle for consusmiers (mentioned in the previous table), The
American beef sysiem clearly nceds a chempion in this arcan, snd NBF is
postiloned to make that leap!

¢ China i the hidden elephaut In the room! China has become the third largest
world economy in the pasi six sonths and hasa robust pork and pouliry production
system. However, it shows no sign of 8 beef infrastructure. A lnrge percentage of the 12
potinds of beef per capits produced and consumed in contempoary Chins comes from
the wet market slaughter of spent dairy cows! With a BILLION costomers in the
offering, surely Chios is a prized customer warth sivcere attention from ihe best,

nol just the biggest commodity playes!

*  NBP must be designed to mect the plant standards of the Ewropean Union; however,
this market may be well into the fisture, as their populsation and GDP ere not
keeping pace with Asian coonomies,

*  The conclusion is abvious: companies like NBP will lead the American becf
resurgences in he world beef mavicet, or the US. beef machine will sette for o
place in the niclie markot and suffer anather low (o balance of tradel NBP Is ¢he
best qualified fo lead the charge; again, the mid-sized, regional packer defeats the
paradigm and will enjoy sustainable profitability as payment for this leadership

pasition]

*  Although most Amesican expost companies have not come o this realization, te
trade competitian between the U.S. end China highlighted by the toy safety end
quality probleons and the melamine contamination of pet food will spark demand
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for all werld cxpert-minded companics ¢0 move (o the nexi level with regard {o

SAFETY AND QUALITY systems; ebicf among (lievt is FOOD SAFETY!

NEBP LEADS THE WAY TQO NEXT GENERATION FOOD SAFETY

NEP will hove superior feod sefety mazagement and will not produce recalled
product whon others have falled. Why?

HABAND ANALYSLS CRITICAL CONTROL POWMT MAMAGBUENT HAIARD ACCUMULATIE
FOOD BAFETY NERVENTEN BCHE = HATARD REMANING
SYETEM, WL % L
RO HONTORDHD PAOGRALI-AAN MATERLAL - ] ok wh
AESIOUE MONTORING PROGRAM-FIISHED FRODUCT oerg e [/ Y
PATHOGEN PITERVENTION PAOGRAM
CLEAN TRUCKS - = TADVR
CLEAN SLAUGHTER PLANT PEMS e Y 1.7
SEFARATION OF GELEAN & TIYY JORS o [ ] 3%
ASEFTIC ELAUCHTER PROCESS == 0% 0%
PRE-EVISCERATION WASH LACTI AZID RS == " s
CFTAL PROGESSING DEPARTE MO CARCASS PROCERS
HEADWASH & LAZNIC ACID RINSE -~ ] ] aMs
LAGTIG ARK] MRGIR OF OFFAL MCATS oopy bow s
OFALAD CHEL oCrd % L%
APPUGATION DF COMPETTIVE ENCLIBION - L SONT%
BAGTERIA TO THE VARNTY BEATY
CARCASS PROCESS CONTINVES APTER EVSCIRATION
FINAL CARCASS WASH [ % (119
HOT WATER PASTTURIZATION oPd " o01%
APPLEATION OF DOMPETITVE EXLIURICN cony ”wh ORI
DACTERM TO THE CARCTALY
=R HOUR CARCASS SPRAY CHILL ur 0% L1
APPLICATION OF COUPETTTIVE ERCLUSION cird "o BORRSI%
GAZEERIA VO THE BEEA Tiou
PATHOGEN SOMTORNG PAOGRAM HYERRCATION PATAOOEN ANY POETINE
e WTERYAL MEANS HAGCP
IMSAMMEROF CORMEOTRM  EQMPAL.  JhAY LB EAMPLES F DAY o SYETEM ) HOT
PERFOAMHO AS
FREDCTEDIN
MRDDUCT TRACEASILITY SYSTEM/  GALF TOGUSTOMIN  PROGUCT COHTROL antia BN
A TRACLASRITY MTERVAL A TRACE BAGK
- ——— p,,
BAP = ~Best Mamifochuring Froct OCP .« *Crirical Conorol Point™
Number followby 0‘.‘? Mcnu mﬂdn&b&hrﬁ
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+ A recognized brand NAME must FIRST be protected from lavown hazards;
pathogens and residues are serious consumer concerns and will be further
highlighted as warld trade competition between nations comes to the forcfront. The
HAZARD ANALYSIS CRITICAL CONTROL POINT (HACCP) system is the
current state-of-the-art managemenl scenario aecepled worldwide for food
production. The NBP HACCP syster for the cantrol and management of chemical
residues, biological pathogens, and discase is depicted in the table on the previous
page and in the discussion below. We have incdluded FOOD SAFETY in the
markeling section because it will provide NBP a substantial margin of
differentiation and a distincl compelitive advantopge over the mega-packer
industry! Though i creates an inclsive marketing point, application of seience
and fechnology In » HHACCP Food Safety System, not markeling, cleasly
creates (his point of difference.

+  NBP plans to start production in this plant with a “toll slaughter / fabrication”
sysiem for branded beef companics; nowhere does (he demand for & preeminent
FOOD SAFETY SYSTEM have greater meaning (han in this scenario! The
linbility is not otherwisc affordablel

+  OFfall the hazards, chemical residues are most easily controlled because they are
casily found (cven when & compeling govemment looks) with scientific sampling
and analysis. Credible validation of production systems for natural and organic
marketing identities requires a residue moniloring sysiem.  Residue failures have
been among the first shots fired back al American pork afler the melamine / media
melt-down, Failure in the export arena is not an option for NBP, as the commiodity
packers push for market share with other exporting countries and the imporing
countries® indigenous cattle supplics.

Cornaniocatbyr o

v E coli 0157:H7, Salmonella, and Listeria monocylogenes
are the most deadly food-bome pathogens we must control,

+  Bach of these pathogens survives, et times even thrives,
in an animal / agricakurel hatital.  Scientists nesnme
they are preseat 100% of the time on live cattle and
in their environment. They arc natural gastro-intestinal
inhabitants of all ereatures—man to fiy!

¢ Inavery real sense, a wall or fence must be constructed between the world where
cattle live and cat and the world where humans eat (o live,  With the exception of
Salmonella, these pathogens are not of major health concem to the livestock and
poultry in which they reside:  they arc ublquitons In nature!

«  E coli 0157:H7, Listeria monocylogenes, and certain serotypes of Sefmonella
can be lethal to a young child or older sdult with the consumption of & single

eell
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*  E coll and Salmonella survive up to 60 days in fresh masiure on the feedlot floor;
consaquently, the hair and hide of cattle become the most provalent pathogen
yaservolr,  Best manufbcturing practices must be followsd to maintnin feedial
bedding, wuck floors, and packing plant pens 1o prevent cross-contamination from
dirty (o cleen caitle,

¢« ‘The gingle maost eritical pathogen intervention precess begins wilh ascptic ide
removal during dbe high beach operation,

+  Hido removal will be choreopraphed fiar cach employee and writlen
as a Standard Operating Procedure for cach job on the high bench.
From the carcass map on the right, each employes's job arca is
cleardly delineated and defined. Prior {0 the pre-evisceration wash,
contamination will be counted and yecorded for each work siation
on s conlinuous basis by plant food safety monitors, The cusrent score
wilt bo posted on the floor within view of the entire high benob team of waorkers. Scores
for cach work siation will be stalistically anslyzed and trends recorded
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(center grmph). Contamination dala and patkiogen analysis data will then be used to
generously incentivize the high bench team oz a unit. They will be paid to climinate
cantamination end provent puthogons. When pathopen positives or contaminations are
found, the incentives will be withheld. The aseptic dress procedure on the high benchis
known 15 CCP-1 (Critical Cordrol Point-1, or the first in a seruence of related

events), The aseptic procedure will kill onc log of bacteria (90%), bul in a eritica!
prevention mode al the bepinning of the process.

*  The pre-evisceration wash is designed toatiack the 10% ol the bacteria that remain
afler aseptic kide removal and before the il membrane has had time to dry (two
minutes), This procedure is sccomplished with o sofl, pulseting hot water (120°F)
wash followed by a 5% lactic acid rinse. The wash and acid rinse remove or kik
anoiber 90%, or onz log, ofbacteria. A similar pmcess is followed with the head
and offil product wilh similar rsults,

+  “The fina) carcesss wash snd hol water pasteurization will be comblned into the same
cabinet to reduce air flow and aliow the reuse of the initiel carcass wash wates in
the pasteurization unit.  Hiot waler pasteurizalion is CCP-6 and is 2 two-log kill, or

99%.
m WATER PASTEURIZATION ANALYSIS
L10== (- — CARCASS BUSACE WS JELWDRATURE TARGET,  1RDFFORWEECONDS
CARCASS LOCATION  sotmAY TUBEOAY valn.ﬁimt TraJRSDAY mﬁ':nm m’tﬁﬂﬂu‘:)

— S— - - e o = -

i SOS~NOOAUMN-

L 1 F X" TP

»  The coutrol chartabove demonstrates thet the carcass surface must reach 160°F
for a duration of 10 seconds at each of the carcass sirface monitering points for
true pasteurization € b accomplished, This CCP-6 will be validated on e
carcass each hour, and comective actions will be rigerously enforced.
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»  Application of competitive exclusion baclerin (recently approved by USDA-
FSI8S) to the carcass surfoce is the final intervention (CCP-7) before the carcass
is chilled. These lactobacillus bacteria provent incidental contamination afler
the carcass has been sanitized during the slaughter inlcrvention process and
provide a two-log prolection, or another 99% kill. This process will be vepested
again as beel trimmings arc packaged prior to shipment for ground beef
mantfacture,

¢ Beeftrimmings will be tested for £ colf O157:H7 prior lo relcase for use in
ground beef products. Positive product will be removed and destroyed.  The
presence of posilive pathogens indicates the HACCP process is not working as
planned. Pathogen festing should be validation that the HACCP intervention is
worldng.

+  Potential investors arc likely concemed abowt Food Safety managemernt and
cantrol issues with all (v medla alieation 1o recalls from China for melamine in
pet food and lead paint on toys, and with numerous recalls of U.S. beef for £
coli contamination. To build and protect a beefbrand, FOOD SAFETY cannol
be done in half measure; almost is not good enough when the life of a child
hangs in the balance. Investors and potential customers should demand to know
that NBP has designed a truly state-of the-art food safety system. This section
has been covered in great detnil because diligent attention fo food safely is one
of the traits that separates NBP from the mega-plant culture. ONLY when food
safety is achieved al the 100% level of commitment does il contribute o
marketing or retum customer patronage; with & commitment and execution
short of 100%, NBP would become just another source of the problem! With
planned education and training, each NBP employes will understand and share
this trust! Employees will be asked to bring pictures of THEIR children and
grandchildren, which will be made into & plant poster as a reminder that NBP
takes maximura care never to harm ANY CHILD with products from this plant]
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NDBP VALUE-ADDED CAPABILITY

How will NBP leverage the new plant and fcilities indo grendor profitability? How
does NBP intend (o sguceze the Jast kit of value into the ceonomy frona caitle fed i

Souih Dakoia?

YALUS ADOED QEEIETEN ViR VAR

[ -t OF VALSADIED AROER EANNED

CIHEAD NPNASE
TRACEANL TV OF NONIDLLAL AMNALS EHANER EXPOAT MANCETS SETAT. PROCESE COMTROL |} m 1
-COMPLIETE OFF AL AND FABACATION PRODUCT 18T MOOIMOWAL PEDIFLE AMD EDUEFREENT 3 [T L]
PRIVEITEN OF FODD FAFETN PAOOLENY ICORSUMER SN CONF DEHCE § REPEAT PURCHASE | ] 410 B
WITAMIN B ELECTRCAL EVMLATEN SYSTER ENEMANCED SN MEAT COLDR § GREATIER SIELF LIFE 1 R 1
CASE READY OFFAL AETAS, CORINEENCE | DREATER MEUF LF 3 AB |
PET IREATE AEMDERMNO 10 FET CHEW UPRALDE L} [+ [ ]
HUTRCEUTIEAL { VARAACELICAL CRAALE | EhibRrT SUAFATE | TEDONE 1 (£ L]
CROUND REEF FRDOUSITICN LIPCADE TAMMING 10 FINGH IED GROUME IEF ] Ly a

TRAND TOTAL ¥ AMEADDED FOISRE ITES 3 K

» The export markets Found U.S. beef seviously deficient in the areas of identification and
traceability. Using the ldentiGEN DNA-based traceability process, coupled with the
South Dakata Certified Enrolled Cattle™ program, NBP will be capable of tracing meat
products frorit the box back io the original source and oge dale. Meal and offal will be
sble 1o be qualified for export complinnes ¢o Sepan and Kores, a requirerment that has not
been accomplithed by the existing packess or processors.

+  Asthe'work force and customer base mature, £ full complement of offel products and
fabricated primals will be brosght to the market, and the produel mix defich will
dissppear.

+ NBP will pay cattle feeders ($1.50 / head) to feed catile 1,006 LU, of vitamin E for the
Jast 100 dzys the catile are fed. NBP will uss eleciricat stimulation to improve tendemess
and improve mest color. When these two factors arc combined with a uniform carcess
chill, the resulting meat color is speciacular! The bright red color is whal draws
consumners {0 beel as & perception of quality and safety. When the beef is consislently
tender, the consumer will repeat the purchase patterm. Retail customers witl follow with
repest purchases fom the WBP Brand.

*  For the past several years offil meats have been ignoeed in he domestic market;
however, as ethaic coliures have grown in prominence, offal meats have seen increased
domestic sales, possibly pushed by the inability to export offal during the BSE problem.
NBP will create a “retail friendly” case-ready offal product line that will enable retailers to
casily display offal products in etirective consumer packages.
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+  Pel treals con be manufschwed from bosc and dumuged hides and sold 1o o dedicaled
pet food customier in later years,

« Cartilage end tendons will be harvested and sold as raw malcriol to nutriceutical and
pharmaceutical companies,

« These velue-added activitics leverage the traceability system and the residue and
pathogen avoidance / food safely systems already in place.

» Trim will be fisthier upgraded to ground beef products in Phase 1T of the proposed building
plan. Consumer ground beef will Jeverage the lean trim upgrmde (o higher lean poinis than
nomzlly produced from fed commodity cattle. Hot-fat-irim (described in the “Carcass
BEvisceration and Qffal Harvest” section) is the most efficient method of improving the
Jean point product mint for ground beef production.

THE NBP BRAND—COPYCAT BARRIERS TO ENTRY

What factora differcptiatc NBP beef from commodity beef? Why would customers and
cousamers sechk out NBY beell over beef available in (ke counter today?

| i | ) g ] L it SO
L [ BAMSA  dMDREL  MIEL
R LYY LENER et s IRl Y iy i C gy Koty Tk Tl ey DuiGey CmlyOy Cetdy
PIEALTED TRALY PO, TR AREN B (27 P0LE A MmN vl ot L ey Ml ey Teagy
o T T Slid Pt Pl By Loy ta lewghy oy
BACTEALIE. ISAOLIAON PRGN CRPORT OF IIEIM WPAD N CLINELIWE LA UPL [ ] Yooty Rudmmiwp  Yiew) ey oy Yepdeny
AT DO DI | MARARON NyiOaly Gl YW Papas - - - L]
FriPRD. L O s ] Y - [ ]
resmtass  Tebufay Vel vy -y M VeyBed
Lo 4 L Tothmmgr it e i (7 T L
WA WLIST ASORD § COMTVASEN FICERIETE &) MIRWELS LA Cuityi a8 Totlny Gy ki 1 [ - iy
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+  Commodily beef companics have focused on high qualily OR low cost nol HIGH
QUALITY AND LOW COST; obviously, the quality produced and sold 1o the
customer hangs in the balance in such » buy low / selt high strategy. Frequendy, the
consumers are not satisfied. For example, NCBA-BQA reports, “fully 25% of beel
siraks are considered exceptionally tough by consumers,” and customers have no
loyalty to the restaurants or relail outlets that sold the becf, The purchase cycle fails
to repeal because the consumer has not reocived the expected VALUE. Buying and
sclling commodity beefhns become o game of “high stakes paker” for customer and
consumer with each purchase, Will it be tendes? Is i safe (rom pathopeas? The tuth is, in a
segmented commaodity sysient, no one knowa or is held accounteble!

» NBP will integrate snimot IDENTITY trace back from manch io meat case,
= NBP will PREVENT pathogen ang residuc contamisaliont

«  NBP will control bacterial spoilage to enable EXPORT OF FRESH MEAT
PRODUCTS. Offal and primals will exhibit excellent shelf life!

* NBEF will pay for Vitamin E supplemeniation and use elecirical stimulation to
enhance red meat SPARKLE (o compele for the fust purchase every tme!

+  South Dakota Certificd Enrolted Caclle™ com-fed cattle, electrical stimulation,
and uniform chill will produce the most consistently TENDER besl)

» NBP will focus on IN-PLANT value-added o climinate excess handling and
redundant packaging and enshle realization of 2}l raw materiel potential.

» The NBP BRAND will be based on INNOVATIVE DIFFERENTIATION o build
and maintain consumer SAFETY and confidence!

« The NBP BRAND will be built on TECHNOLOGY to sustain consumer
QUALITY at  reasonsble price!
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* HIGH QUALXTY / LOW COST / SUSTAINABLE PROFITABILITY = NET

CONSUMER VALUE & the NBF sirategy. As the tsble on page 30 indicates,
NBP has 2 plan to predues RIGH QUALITY beef in each carcass, The FOOD
SAFETY system is designed {0 preveat hezards. LOW CQOST i3 created by
elimirating wasic and improving efficiency, nol by buying cheaper cattie.
Increased and consisient CONSUMER VALUE will produce NBP
SUSTAINABLE GROWTH AND PROFITS!
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SUPPLY OF RESOURCES AND RAW MATERIAL
NBF { SOUTH DAKOTA INFRASTRUCTURE

Why would jnvesiors be attracted te o slaughter / fabrication company

Scuib Dakota?
STATE FED FEDERAL INSP. ETHANOL
CATILE SLAUGHTER GORN
MLLION #D  SALUON hD MILLION HD BHLION BU BRLDN GAL
i il e

SOUTHDAKOTA 17 o g oA (1
MIRNESOTA o4 L) o2 0 L

WA L] 13 L 28 n
HEBRASA 1. 48 Ta 14 13
GRLAHDMA 4 w L1 oo os
TEXAS E3 &7 (B 62 03
COLORADO or 14 27 0.1 L & F
WANSAS 15 64 »w 04 L

»  The basio rmw malerials and infresiructure necessacy for @ viable beaf production
system inchude cows, feed gmin, feedlots, and sloughter / fhbeication capacity. The
(able above Jists the assels available in each of the major beef producing states,

v Thelargest beef sloughter / fabrication stales are Kansas, Nebraska, Texas, and
Colorado, Each of these stutes arc cattle deficit; they slanghter more cattle than they feed and
produce fewer calves than are fed within the respective state. While Texas is most nearly
balenced in cows, fid cattle, and slanghter, com is in shorl supply for the Texas feedlots.
Kensas and Nebraska capilalize on Wheir slaughter capacity by importing calves 1o foedlots
ehose fo sleughter facilities,

e
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+ Texas, Konsas, and Colorado show delicit grain produstion compared tv Nebraska
and Jows, which have surplus com production.

* South Dakota produces 1,000,000 more calves than are fed within (he state and
700,000 mare caitle (olal peaduction) than are slaughtered in the stole. South
Dakota s 2 major exporier of cattle and com Io (ho siales south and wesl, moving

-cattle and com (o concentrated commmodity siaughier / fabrication arcas.
Lost in this iranssclion; aside from live obvious transportation and com basis costs,
is the quality of the cattle. The South Dakota focder caitle are used in the
feedlot and packing plaot do averuge-up the low-tnd Mexican and Brahman
southern cattle, which feed well in the wore maderate climate of the soutbern
phains. The southern states have long resisted selling fesder or slaughter cattle on a
value-based gystem. NBP will purchase catile oo a value-based grid, which
caceurages ranches and fecdlots o add yalue to their catfle a3 propesed by the
South Dakoia Certilfed Enrolled Catllc™ program.

*» Theaddition of the NBP pitant to the South Dakota infrastructure will bring
value, jobs, aud revenue to fhe state in mauy mulliples of the cost of sterting

this new basiness venture,
CORN AND SOYBEAN PRODUCTION—SOUTH DAKOTA, US., WORLD Why

are com xud soybeans a factor la the foture profitability of NBI'?

CRoe GOUMRY AREA YLD PRODUGTION PROOUCTION ETHANOL Usz

PROOUCED RARVESTED g [T Bass MLLIOH
2000 1 3007 ULLION ACRES 1ACNR N ToNs ey ITER TORS

——— FED T T

‘Fb.
CORN SOUTH DAKOTA LE] 1% ] w4 15 ERCEITIE S 17 T A . 15%
BEEy UNTED SIATES nr 18% a ms  am N O | X W7 [m I
con WoRLD BES 12 (> 4] $ 129 M M oM
' . : e ‘ —

EVREAN EOUTHOAKOTA i o 1 2 12% $R0) § [ >
[ VERD STATEY Tao =% a5 W M $ 0§ %
SOYREAN WORLD oL = Tas 1SS m
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South Dakota is a significan! producer in the world com and soylrean areaa with
1.5% and 1.2% of the world mackel, respaciively,

«  Although South Dakota has sevesal cthanof plants which consume 74% of the
slate”s com production, ethanol by-products will enfiance eaitle feeding within the sinte
in areas adjacent to ethenol plants.

+  Catls fed within a 75-mile redius of these ethano! planig wili reccive cost benefit
from (he protein by-product from ethanol distillers,

¢ When the Soulh Dakola infrastructitre is more balanced with the addition of the
NBP plnt, catile feeding will compele more favorsbly for com than will ethanel
production, since athanol from com anly retums 95% of the fossil fuel required (o
grow and harvesi the crap. Many new fermentation crops are in the wings of
technology thel wit! uitimately retumn 140% - |55% of the fossil foel required to
produce the biomass crop, displacing ethanol productions dependence on com,
Conversely, the new bio-fuel by-praducts will pot likely ba as valuable for finishing
slaughter catile.

+  The fact remains that Soulh Dekota will need increased com production fo sustain
future cattle foeding and ethano! production; however, the availeble supply in South
Dakots and neighboring states can sccommodae both needs when by-product
production fs considered,  Soybean production will sulfer the net loss in preduction
screage in aneas that have enough rainfil! or Lrigation io support com peoduction.
Catile feeding will grow in the tri-stade area; meat will compele well with cthanol
peaduction for com.
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PLANT OPERATIONS

NP PLANT SCHEMATIC DIAGRAM

PLANT DESIGN FEATURES

+ The plant will be situated on 39 acres located 1.5 miles east of Highway 281 on
135% Street in Aberdeen, South Dakota. Legal description is Lots 2 and 3 of the
South Side Indusirial Subdivision in N1/2 end SE1/4, Section 36-TIZ3N-R64W,
Brown County, South Dekola.

+ Anexisling all-weather gravel road curvendy provides access the 1.5 miles down 135%
Street fiom Highway 281. NBP has sequested thal local and Staie
governments combine rescurces {0 provide paved eccess.

+ Plant design Jeader will be Robert Breukelman, with Don Ulmer es on-site

Construction Manager (resumes in Appendix A). Construction began in October 2006
with accumulation and compaction of fill dirt. Estimaied comyetion date is 2010,
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+ The NBP plant hes adopicd several “ciean room™ features, which will improve
operational sanitation and cleaning, Unique design fectures include sininless sicel
trench and foor drins, separate ltnch and locker facilitics (shown below) for clean to
dirty air, people, and water flow through operations, and n ceiling utility
intarstiinl chase to isoloie plumbing and slectrical mainichance from the meat

pmusﬂngm

Slaughter Side Facilities

Clean Side Pacilitics

»  Nerihwest Public Service Compeny will provide electrical service. Utility
requirements are based on a total horse-power load of 4,500 KW, 440 volls
transformed (o low voltage controls, Refrigeration compressors will ulilize 4,160

KW.

«  Msjor motors and compressors will be equipped with PLC controts with VDF
drives 1o monilor and contral the peak clecirical loads lo manage exoess / peak
demand billing charges from the ulility company.

»  Waler is suppliod from ibe City of Aberdeen, South Dakota.

+ Plant canstruction cost is summarized in the table on the next page. Total cost of the
project is $94 million, and operations will beginin (he summes of 2010.
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PLANT CONSTRUCTION CAPITAL COSTS / SOURCES AND USES OF FUNDS
STATMENT OF SOURCES AND USES

USES OF FUNDS
LAND $ $00,550
SITE DEVELOPMENT $ 12,500,727
BUILDING 5 35,530,422
ECQUIPMENT $ 6,855,974
SALESAUSE TAX RECAPTURE $ (2,800,000
SUB-TOTAL $ FI084,710
ENGINEERING/PROFESSIONAL FEES s 3,881,552
SDFINANCING LOAN FEES-OTHER 3 488,000
NONGOED ELIGIBLE PROFESSIONAL FEES $ 2,260,408
FINANGING FEES-TIF 3 21190507
STARTUP LOSSES $ 147457
SUB-FOTAL $ 10,685,164
EQUIPMENT LEASE DOWN PAYMENT $ 4,396,397
WORKING GAPITAL $ 17,000,000
INTEREGTALEASE PAYMENT RESERVES $ 8,947,496
TOYAL USES $ 04,023,778
SQURCES OF FUNDS
Initial Funding
EB-§ INVESTMENT $ 36,000,000
GENERAL PARTNER INVESTMENT 3 2,000,000
ADDSMONAL PAID IN CAPITAL 3 2,020,000
SUB-TOTAL (EQUTTY) $ 9,020,000
Intesim Funding

QUINTUS CARITAL/GIIB: Inferim Financing Paid off via SD Flnandng {$30 milion)
Final Funding
TAX INCREMENT FINANCING - EQUITY (TIF) $ 10,100,000
KOREAN INVESTMENT - LOAN $ 23,703,778
EDFA BONDS - LOAN $ 5:000,000
REDI - LOAN $ 3,000,600
BANK LOAN (80% USDA GUARANTEED) 3 10,000,000
ABERDEEN DEVELOPMENT CORP, LOAN $ 2,200,000
RURAL ELECTRIC ECONOMIC DEVELOPMENT (REEDJLOAN  § 1,000,000
SUB-TOTAL {LOANS) $ 65,003,776
TOTAL SOURCES $ 94,023,776
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DETAILED GREAX DOWN FOR USE OF FUINDS

PROMECTED USES
VENDOR HAME COSY HODING
|| CONCAETE CONTAACTORS INC - Foandation sasssia| 8
[INDUSTRIAL BUILDENS - Erecting Mera! Buliding s1500000] &
{BEMLEN MPG - Metal Structure $aa80048] 0
|CONCRETE CONTRACTORS IHC -Flooring 2085000  ®
|RED WILK - Stocvard Foundation 5200000 6
'CONCREYE INC- Pisrt - Pre-cast £foor s2290364) 8
CONCRETE 6LOCK WALL/PROD s62,000 B
COLUMI WRAPS sazo00| B
CONDENSER ROOM) STEEL FRAME susooo] B
FANGO TANK & STEEL si5042¢| @
| [spECLTY MFG 5,967 o
ASITH INDUSTRIES $2,070; B
THEAMAL COHSTRUCTION 980,000 B
MAIWFRONT ARCH FIISH $200.000| _®
BURLDING SIGHAGE s50000) o
RODFWG SYSTEM 460,000
EMPLOYEE _LOCKERS/INSTALL 326000 B
CORCRETE TREATMENT e
STOCKYARDS/PENS/GAVES s20000( 8
_Fl.ooamrmss saoomoo] B
DFFICE FIMSHING/FURNITURE $450000 B
IV SPACE INSTALL e
STAMLESS STEEL STAIRS 1390000 b
55 OGRS OTHER THAN DOCK susoml 6
EXT/STEEL PLATFORM STAIRS $80000] 8
UNDERR.OOR WATERPROCFING sunool 6
FINE PAOTECTION $850000] B
ELECTRICAL WORK $aon1531) B
UGHTING FIXTURES snsa| 8
VARKIUS LUTAIIES $10000] B
LIGHT BOXES/DERUSERS 5000 B
|MORTHWESTERN ENERGY sispoal 8
|Mumi BecTRIC 96| B
[EATOM SLECTRIC sipazal B
| |HvaCSYSTEMSIOFRICE $300000| 8
UNDERFLOOR HEAT B/RAMP 550000 B
FLOOR DRAINS $145000 B
HARR PLUMBING sesa| @
MAN PLANY PLUMEING s2453288) @
MARHOLE/GRATE/PLRAPS )
CONSTRUCTION SUPPLIES s10000] A
| __|0AKOTA SUPPLY GROUP S11¢543] 8
FASTENAL _ un| a
GHAYBAR SLECTRIC s157] B

et T30 08 220016 2 225 BV FAWI GCSBTT Higyfheess ey, Boutth Mshadttn
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PROJECTED USEs

VENDOR NAME cost CODING

UAUTY WELDING s71] o
RIVERSIDE 11OUSTRIZS $24) B
RUMNINGS Siost| 8
URE 5!,307[ ]
GUARDHOUSE _$30000] @
RUCTURAL STEEL FOR RAILS 5240000 ©
CONCRETE INC- Randesing - Pre-Cast Walls & Rool SiEALAM] @
|___|CONCRETE QONTRACTORS BVC - Foundation s10000 &
ALL OTHER VENDORS sssom| ©
EMPLOYEE WELFARE 310000
CONCRETE CONTRACTONS INC -flooring 3200000 &
LIFT STATMOM i CLOSURE 4110000 @
ELECTRICAL WIRING/SENSORS s350000 8
COHCRETE CONTRACTORS INC-Flcorine 5236M) B

Total $35, 590412
ALY PUMP LAGOON/FIRE sasopool €
REFRIG/RENTHOUSE YOWERS $r16000|  E
BUG ZAPPER/AIR OURTAINS $2000 €
\ADOUT BLDG/EAST AEND $36000] €
PARTS CAGE £20,000] E
OVERHEAD TROLEY SYSTEM COMP $moo] E
55 STEEL F\OOR, CHLITES $1°°ﬂ‘l:‘_
[PuGLEASA COMPANY 5573084) €
[PaweT urr sEvaTOR ssaom| €
ALL DTHER VENDORS gsuanl €
HAARSLEV-RENDERING EQWIP DEFOST $2000000 €
HOT WATER TANKS $snp00 €
BLESS EVANS sesyms|  F
TRANSFER PUMPS ETC srsool €
[ FLOAY/SUUDGE YANKS/PUMPS $60,0 E
Hw $u 2
POND AERATION EGUIPMENT susgo0) €
SCREENS $50000 E
DAE TANK SYSTEM/EQU® $85000 E
EQUALTZATION TANK S0 €
COMPLEVE CHEM FERD SYSTEM 1100001 €
|LAS AND ECENPMENT 53000 £
EQUIPMENT INSTALL $300,000| E
POND SECURITY FENGNG £
Total _s_ma.m}

BRUEKELMAN & WOODS sto3.83|  ENG
PIERCE & HARRIS suesal  ENG
BRI ENGINEERING $2333) ENG
UtD Wic €420.000]  EWG
ROGEA DREYER $109.9%7
'nmcm TEGHMCAL SERVICES 520,000) _ENG
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PROJECTED uses
VENDOR NAME LOsT CODING
|STRUCTURAL ENGINEERS 250,000 ENG
DAXOTA DRAFTING & DESIGH s10.608| NG
KERKVOLD ASSOCATES s2.128]  eng
|| oy pesien $1,103|  ENG
PIERCE B HARRIS soa,538]  EnG
ALL OTHER VEHDORS Sa79.4%6)  ENG
LTING USDA LOAN PXG $s.000  €en6
|azn rp0DS SOUSTIONS £100,000]  ENG
|MOGLADREY & PULEM $13,70)]  EHG
|DORSEY & WHFINEY $1857) &6
ALL OTHER VENDORS s227m1|  ENG
BANTZ GDESCH % CREMER §75.000  €NG
AL OTHER VENOORS $46.661]  ENG
ALL OTHER VEMDORS $27a.809] NG
{BAINK-EWGINEERING FEES s20,000]  £n6
SO TESTING s15000]  ENG
Tots| $3,663.552
LAKD PLRCHASE §506.5 L
Total $908,534
|INveSTIMENT FEES $2,000,000( N
EIDE BANLY 85000, W
SCOTT GLSONSUIT $15 N
Immam&n $19,060) N
[eDERARLY ssen| W
Tobd £2.239,458
SCOTT OLSOM DIGGING » rap & All $2,600,000 s
MAMLON SADS - FiN 435,648 3
JEMSEN ROEK & SAND - N e
FISHER SAND & GRAVEL - Fl s37.9%| 5
SOUTHEAN BAKOTA CONTRACTING - Prep work & Fl $400000] &
PETERSON CONTRACTURS INC - Geoplers somsa] s
SCOTY OLSON DIGGING - Excavatios $Zr685) S
SOUTHERN DAXOTA CONTRALTING - Rl & Excavation soore| s
RED WEK CONSTRUCTION $395.000| s
_]gmmm facosotl S
INDUSTRIAL WASTE $110,000 5
__[gmvwm $60000] s
EXTERIOR WATER UNES $140,000 3
| e syDRANTS sM000 S
|RED WAL CONSYRUCTION - Farking & roadway s2451,358) 5
|PAvEMENT STRIPING s3000] S
| |oxtenion SIDEwAIRS So0000 5
LANDSCAMING s120000) S
EXTERLOR LIGHTING s1640000 S
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PROJECTID usss
VENDOR NAME cosT CODING
PERIMETER FENCING $110,000 s
PETENSON CONTRACT ORS INC - Geoplers $364,279| 5
SCOTT DLSON DIGGING $208,08E $
LAGODNS-DIAT WORK $462.878) $
LASDONS-RIP RAP snmom] 8
|LacooNs-BENTONTE $305,500]
Toul Projeat Cost GOED Application 561,817,769
Salex/tUsan Tan Racaplune +52,800,000
Total Constructlon Cost ~ $59.017,763
[Lacoons-poniNG £50,000] s
| DISCHARGE SEDIMENT PONDS $330,000| 5
| LABOONS-PIPNG TO/FACM 5324,000| 5
|iasoONSINSTALLATION 5
|LAGOONS-VENTS 515%_3__
SOMTHERN DAXOTA CONTRACTING - Fil & Excavation $792,365 5
Iﬁili $12,539.727

ol

[ :imn-uptnnu 1474517

ziwgﬂghplul $17,000,900

3finterest/Lease Paymant Naserves S8.947.456
4Equipment Lease Down Payment 54,396.331 E

5[TIF FINANCING/UNDERWRITING FEE 82,715,597

6|GOED/AGENCY LOAN FEE $468,000

$95,00607|

§=SITE DEVELOPMENT B o

BULDING

E = EQUIPMENT

ENG = ENG/LEGAL/ACCOUNTING K =
Ineligible for GOED flnancing
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CATTLE PROCUREMENT

*  NBP will have lhree purchase altematives: live (in the feedlot), in the meat (hol
carcass weight afler slanghler), and on o value-based grid (afes chilling and

grading, bascd on USDA Quality and Yicld grades and product specifications, such as
Natural). Cattle Procurement must be accounlable for Brand Quality ond Yicld and

enforco the Company Residue Control Program.

» NBP Cslile Procucement shall be responsible fo purchase only cattle, which arc
properly identified and traceable with RFID tags.

+  An'NBP caitle buyer will view participating feedlot show lists cach weelc

s NBP will schedule delivery nnd pay the freighl on catile purchased in the meat or
on the grid.

CATTLE RECEIVING AND HOLDING

o Cattle will be received between two and four hows prior to slaughler and keplina
Jow-stress enviconment. Pens shall be clean, and catile shall have easy access to

waigr,

» The flow from the cattls unloading chules, scale, peos, and drive alleys is desipned
t0 ensure smooth, low-stress, safe operations for cattle and employees. Gentlo,
siress-fiee anovement is esseotial $o prevent red meat calor problems, Le, “dark-
culting beef,” which is the result of long-term stress, o “blood-shot™ muscle
defects, which resull from adrenaline-based excitement immediately prior (o
bleeding. Dr, Temple Grandin (Professor of Animal Science, Colorado State
University) has reviewed and approved the humane animal handling features of this
facility. Humane livestock handling will be monilored 24 /7 by a video camera
system, which will report problerms, the recorded intra-net web address, and writlen

protocol to managemen. =

s+ Cattle will be driven down the exierioc alleys 5 they enter (he
facility. The centrel cattic drive will deliver the
cattie 15 the restrainer, where they will be gently immobilizedend | O
killed just before the left hind fool is shackled and a i
suspended on the chain drive ril, 7

»  The cattle then are weighed, number scanned, and entered
into the NBP Bar Code-iracking system thal remains with the Aot
carcass and meal ungl boxed and labeled for shipment. 2

=t
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HIGH BENCH OPERATION

* The hide will then be opened and carefilly skinned from the (3t side ol the ctroass.
Erployesa will be carefully trined and monitored (o assure Uhal Standard
Operating Frocedures and the HACCP Plan are followed diligantly (previously
described in the “Marketing Man” [Food Safety) section). At NBY, FOOD
SAFETY will not be an afterthought, nor will I¢ bie managed by = fore Food
Safety techniclans, Rather, each eployeo will be measired snd held
accouniable fer SAFE FOOD PRODUCTION within fuls worksiotton,

* Three scquential hide pullors will mechanically pull the Yide:;  first, a side-pul)
apparatus pulls from the belly mid-line ont; second, a tefl stripper pulls the hide
from mid-back off the end of the tail; and third, & clothespis apparaiug rolls the hide
down over the fore-quarter, fore-shanks, and, finsily, the head. Nol anly is the
hide-pulling operation designed 1o reduce hend lebor (and peaple), the process, if
execuled properly, also reducas carcass fecal contaminstion and skinping defacts.

CARCASS EVISCERATION AND OFFAL HARVEST

- - [
— . “p— [ B

+  Wilh the hide removed, the outside dirty work is complete, and the carcass will be
washed in a pre-evisceration wash and sinsed with a bactaricide (previously
described in the “Marketing Piao™ [Food Safety] section). A barier wall restriels
air flow from following the clean carcass to (hs clean ares. Throughout the plend,
clean air, peoaple, and waler flow toward dirty, not viee versa.

S e

———ies

+ Thahead and tonpue will be removed, inspected by USDA for disease, end washed
and acid rinsed prior to boning.

* The carcass will be eviscernted on a moving top viscera table (shove right), split
into opposing sides, USDA-inspected for contamination and disease, washed, and
pasteurized (previously desceibed in the "Marketing Plan" ['Food Safety*] section).
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*  DneceUSDA carcass Inspection has been accomplished, the conventional “hot
weight" or pay scals weight will be obtained and recorded. At this point the
carcass will be “hot-fat-trimmed" to semove the kidoey, pelvic, hearl B, the
collar fit over the inside round, and the fut over the loin edge and brisket. The
trimmed cascass weight will then be obtained and reconled in the carcass file.
The weight of ¢his removed fat will be approximately 45 - 95 pounds, which, if
lefl on the carcass, would serve as insulation and an ndded burden 15 the carcass
chill systemn. Additionally, the differentist weight from theso two scoles
becomes an exceflent indicstor of the expecied red meat Yicld fram cach
carcass, providing carcass sorting capability prior to chill and subsequent

+  Each sidc of ihe carcass will then be electrically siimulated to hasten the onsel
of rigor mortis, proveat cold-loughening, end cahance uniform red meat color
development.  Electrical stimulation, first used by Benjamin Franklin (o
tonderize tarkey carcasses, hag been proven in rmerous trials Lo impeove beel
tendemness by 20% ~ 26% (Dr. Joff Savel, Professor of Meat Science, Texas
AEM University),

CARCASS CHILLING AND GRADING

+  Carcasses will thea be chilled for 36 - 48 hours, graded for Quality and Yield
grades by USDA-AMS, sorted into fke product specifications, and staged for

»  NBP will use computer-assisied grading (shown sbove) to combine hot-fat tim
Yield predictions, electranically messured rib-sye ares, and marbiing with the
USDA grader's evaluation and final asscssment.  Such anevatustion / sorting
system will fwsilitte uch more objeciive measurement and data aceumulafion,
This terminal end of the ID management sysiem will automatically interface
with the animal identification / trace back system initisted on the ranch with the
cow and calf/ feeder catile. DNA and the IdentiOEN system will essure
identification fuough the fabrication plant and inta the box.
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*  In the sales cooler, beef carcasses will be sorted and staged into large groups of
like Grade and Production Specialization requirements, i.e. USDA Choico—
Natural, NBP will follow a Standard Operaling Procedure for USDA-
epproved Gmde Labeling io assurs that slf primals are ksbeled accurately.

*  The fabrication process is a further disassembly procedure designed ¢o sepanate
thick from thin, fot from Jean, tough fiom tender, and valusble from less
valueble. Just s in the carcass sorling system, the febrication system groups
like-kind with like-kind; the febricated meat cuts are segregated, vacuum
packaged, boxed, and stored for shipmesit in & first-in-first-out inventory

Eystem,

*  Comprehensive Yield analysis will be accomplished by combining the hot-fit-
trim end ctreass grade data with boxed weight data inio & predicied vs, actual
radeiddanalym.
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NBP ENVIRONMENTAL MANAGEMENT STRATEGY

Why will the NBP plant not be considered a public nuisance when many plonts in (he
industry are not wonded in (heir communities?

POTENRAL PAURCH | AIRQUALTY
SEGMENT WATER" WATER BRANURE™ MANHAGERENT
USAGE AECLAMATION MANAGEMENT  CONCERMS
GALTHD GAL FHO LB/HD
HOLDWNG PENS M D 1% DUST!0DOR
SLAUGHTER &0 126 L RENDERING
FABRICATION | L HONE
VALUE-ADDED i € HONE
WASTE WATER TREATMENT {300) b L] ODOR

Winter for Livesiock; pnct Agniculiure; Avalabilly pnd Corgervalion, Serr Welvntines; of al TAMU
Wil Resoarcsrs Macapenents AR Qually, Wity By L Masire Mwsgecoars, Sl Siaalnn, of 3] TAMY

+  Cattle pens will be enclosed, and manure will be Sushed with recycled waicr afler
each set of cale; thus, dust, flies, and odor will not be allowed 10 become a
problem,

+  Alplant liquid waste streams will be pumped and circulated in acrobic pre-treatment
Iagoons with long retention times to sllow a consistent 24-7 flow 1o the City plant and
residudl siorage in tha avent of City maintcnancs peoblems. Oxygenation and circulation
will continuousty eliminate odor. Constant agitation prevents the farmation of bacterial
by-products, such as hydrogen sulfide, which create foul edors.

»  Wasle water treatment will follow s long-tried and -true method, The suspended
solids will b remaved by dissolved air flotation (DAF), chemically congliied,
peraied, and allowed fo sottle in ntmerous lagoons, Water quekity will be carefally
monitored and managed within 3 nanow pH range to prevent accumulation of gas
and odor,

«  Waste watar will be chlorinated and recycled, wsed to clean and flush cattle handling
ficilitias and trasks.
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»  Final NBP waste walzs will be treated in the
Aberdecn clty treatment plant adjecent to the plant
site. Kirkvold mnd Associales of Lincoln, Nebraske,
a cjvil and environmental engineeting firm that
specializes in packing plant waste water trestment,
have designed and submitied the plans, which have
been spproved by the South Dakota Department of
Environment and Naturel Resawroces and the City
of Aberdeen, South Dakole. (The Stele lelier of approval is
inchuded in Appendix C.) 4

+  NBP solid waste will be deposited inip the Cily landfill,

»  NBP cattle blood will be coliected and sold (o 2
tood grotain cosnpany,

«  Sanitary sewer is elwaysisolated from the plant waste pre-
treatment system and is treaded independently by the City

wastewaler treatment facility.
+ Additional environmental anelysis is included in
Appendix E.
WASTE STREAM TREATMENT
WASTE STREAN WASTE REDUCTION PROGESS DESTHATION
Ph COAGULAMT POLYMER TOR
ADGMION
‘KMW /
WASTEWATER. ¢t ROTO-SCREEN ToR SR -+ GITYWASTEWATEN TREATWENT
FILTRATION
PENWLRE BOLDS E st IENDERSK)
mmm—:#m FRESS + ABERCEEN CITY LAHDPIL
[ To o P— .~ - ] HLOODEA$ TOAERLAN FROTER
HENDLE MECER, —nmreritp DEHATURE st CONVETDR e RENOERING
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SUMMARY OF CRITICAL MANAGEMENT FUNCTIONS

This company has been built (o function prosetivly to prevend problems rather fin (owail
and fix any problems that occur. FIGITT THE FIRST TIMIE i hio NBP
management fuoction.

«  Right the fivat time is a trained / teamed bottom-up leadership cullure requiring steady
ard repealed empowerment raining.

«  Employee Safety traiing and Food Safely training will be required of each

« employee prior to that person's entering the NBP work force. This edict especially
INCLUDES MANAGEMENT!

«  Trainiog will also focus on team building and individual aceountability!

+ NBP is curvently recruiting  talented management team {o the Aberdeen area. (Resumes
follow in Appendix A.) The objective of the Board of Direclors is to couple THE
DPEST RESOURCES, THE BEST FACILITIES AND
EQUIPMENT, AND THE BEST MANAGEMENT TEAM.

»  Direct Iabor pools are available as & resull of significant under-employment in the
area. Supervisory personnel will be selected for their skills in very specific work
areas, and these employees will likely bring skilled people wilh them from other
plants.

«  NBP is committed to local hiring and is committed to hiring all minorities,
including Melive Americans.

»  NBP one-shift Iabor crewing provides 563 full-time, direst labor jobs with benefil
packnges to include health insurance, 401 (k) match, and paid vacation.

Page 43
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GOVERNANCE AND COMMUNITY IMPACT

EMPLOYEE / WORK LOCATION/ YEAR

How many jobs will NBP provide?
EMPLOYEE

WORKLOCATION TOTAL

YEAR 2010
MANAGEMENT )
SLAUGHTER DIVISION {63
FABRICATION DIVISION 316
PLANT MAMNTENANCE 25
TOTAUPLANT 563

+  NBP will provide 563 jobs by 2010,

Aberdeen does not currently have a meat packing industry; consequently,
the multiple of supporting infrastructure jobs is estimated 1o be 5X to 8X
ineremental people, or 3,542 new paycheeks (assumes 7X on 563 base jobs
=3,942).

Page 44
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Exhibit 2
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STATE OF SOUTH DAKOTA )

155

COUNTY OF HUGHES 3

& % & & * # & B % & * & b F & k F ¥ b A ok A+ A A A K w &

LP§ CLAIMANTS, LLC,

Plaintiff,

SOUTH DAXOTA DEPARTMENT OF
TOURISM AND STATE DPEVELOPMENT,
SOUTH DAKOTA GOVERNOR'S OFFICE
OF ECONOMIC DEVELOPMENT, SOUTH
DRKOTA DEPARTMENT OF TOURISM,
THE STATE OF 30UTH DRKOTA,
SDRC, INC., SD INVESTMENT FUND,
LLC and JOOP BOLLEN,

Defendants and Third-
Party Plaintiffs,

-V5-

HENRY ZCU, an Individual
Resident of the People's
Republic of China, and HENRY
GLOBAL CONSULTING GROUP, a/k/a
HENRY GLOBAL, a/k/a HENRY
GLOBAL GROUP, a/k/a HENRY
GLOBAL COMSULTING USA,
Incorporated Under the Laws of
the People's Republic of China,

Third-Party Defandants,

AL N L B N . B Ik I IR N TR K N R R IR I I S R 2 B DR 2 B B

Sl et mmt S R Nl Wt A E et Tl St el Mt Tt T M T e St Tt et Sapt gt T e Tt el S mr e e

IN CIRCUIT COURT

SIXTH JUDICIAL CIRCUIT

File No. 15-3i2

MOTION TO DISMISS

BEFORE: HONORABLE MARK BARNETT

Pierre, South Dakota

March 10, 2016

commencing at 1:30 P.M.

-

/'
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FOR THE PLRAINTIEF:

FOR THE DEFENDANT
Rh DEPT, OF TCURISHM:

FOR DEFENDANTS BOLLEN,
GOED INVESTMENT PUND
LLG, AND SODRC:

FOR THE THIRD-
PARTY DEFENDANT:

AEPEEARANCES:

Mre. Steven D. Sandven
3600 South Westport Ave,
Sieux Falls, SO 57106

Mr. Ezlo Scaldaferri
Fader Kaszovitz LLP
845 3rd Avenue

New York, NY 10022

ML, Bob L. Morras

P3 Box 370

117 5th Avenue

Belle Fourche, SD 57717

Mr. Paul E.
PO Bax 1174
Pierre, SD 57501

Bachand

Ms. Julie M. Dvorak
415 5. Main Street
PO Box 490

Aberdeen, SD 57402

Ms. Hichele J, Mohning
{Pelephonically}

PO Box 1400

Sioux Falls, SD 57101

Lowi J. Grode - 605-773- 8227

Suite 200
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PROCEEDINGS

THE COURT: Bl right. This is the time and
place set for hearing in LPS Claimants versus Department of
Tourism, et cetera, et cetera.

Mr. Bachand, are you or Mr. Merris speaking for
your sida?

MR. DACHAND: Mr. Morris, Your Honeor.

THE COURT: All right. And then for the othar
side, Mr. Scaldaferri -- did I say that correctly?

MR. SCALDRFERRAI: Yes, sir.

THE COURT: You are speaking for LP&?

HMR. SCALDAFERRI: Correct.

THE COURT: Mr. Sandven is co-counsal,

Mr. Morris, you have the Floor then.

MR, MORHIS: Thank youw, Your Honor. Bob Morris,
Morris Law Firm, Baellae Fourche, South Dakota. And I'm
appearing teday under my designation as a Special Assistant
Attorney General for the State of South Dakota.

{INTERRUPTION BY THE COURT REPORTER TO GET

MS, HWICHOLE MOHNING ON THE TELEPHONE.}

MS. MOHNING: Hello, this is Nichole Mohning.

THE COURT: Ma'am, this is Judge Barnett in open
court. 1've got what I assume to be all the other lawyers

here.

MS. MOHMING: Your Honor, thank you again for

Lorl ). Grode - G05-773. 9227
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allowing me to appear by phone.

THE COURT: Seo, Mr. Morris, For the state.

MH. MORRIS: Thank you, Your Honor.

Pending before the Court is the Complaint that
was filed by LP Claimants LLC. It's my understanding this was
an LLC created in New York in October of 2014. The mambsrs of
that LLC are 35 Chinese nationals who participated in ap EB-5
program wherein they invested $500,000 apiece in a project
here in South Dakota, The money was investad -— or they
became members of a limited partnership called 5DIF, Limited
Partnership 6.

This lawsuit is brought by the Plaintiff
essentially allaging that they wish to seak redress for
alleged fraud pertaining to the EB-5 program as to the LP6
Claimants,

Now, among the Defendants is the State of South
Dakata, the South Dakota Depezrtment of Tourlsm, the State
Cevelopment, the Governor's Qffice of Economic Development,
vhich is normally referenced by its acronym GOED, and then the
South Dakota Department of Tourism.

In the Complaint the allegation 1s each of these
agencies is engaging in a commercial enterprize in regards to
the ER-> program a2nd the designatien under South Dakota =- in
South Daketa and under federal law,

The State of South Dakota and its agencies move

Loei ), Grode - 605-T73-8227
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to dismiss ths Complaint against them for three reasons: Ons
ig state level sovereign immunity, two is statute of
limitations, and chree is the lack of 321-2 notice,

Now, the statute of limltations I'll address
briefly, Your Honor. W®When we looked at the Complaint filed,
we focused on paragraphs 32 and 33, which is -- of the
Complaint, Amended Complaint, which assentially indicakes that
in July 2013, National Beef Packers flled for bankruptcy; and
at that time they disclosed in July aof 2013 in the bankruptey
filings that there was insufficient capital and financing and
that the project was not financially sound.

And that's one of the allegatiens that the
Claimants base their fraud claim on. Now, when we looked at
that, we interpreted that to be an admission that the LP6
Claimants knew or should have known of the alleged fraud, and
$0 that's why we did a statute of limitations.

THE CQURT: Okay. Mr. Morris, just a question,
Correct me if I'm wrong here. Statute of limitations is a
defense that must be affirmatively plad?

MR, MORRIS: That's correct, Your Honor.

THE COURT: And that means it wouldn't ordimarily
fall inside of an Answer or other responsive pleading?

MR. MORRIS: That's correct, Your Honor,

THE COURT: And a Motion to Dismiss is not &

responsive pleading, is it?

Lori J. Grode - 608 -773-8227
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MA. MORRIS: It is not, under Guihmiller versus
Peloitte Toucha.

THE COURT: All right. S$So is there a reason I
would get to statute of limitations until you affirmatively
pleaded in an Answer or other responsive pleading?

MR. MORRIS: Wo,; Your Honmor. And I agree with
you. The reason 1 addressed the issue was because of context.
Wa interpreted that to essentially be a judicial admission.

The Plaintiffs have indlcated that that is nost when they had

knowledga.
THE COURF: All right. Well ~=
MR. MORRIS: I'll move on to the next isaue.
THE CODRT: Bafore you do I have sort of a
guestion.

MR. MORRIS: Sure,

THE COURT: You folks are all living in khis
lawsuit, and I dabble in it when you show up. You know more
about it than I do,

When the beef plant filed for bankruptey, was it
legally one and the same as LP6? In other words, are you
telling me that thosc two parties had some sort of privity or
unity such that LP6 would he on notice over in China, as it
were, that the Aberdeen plant is going under?

MR. MORRIS: Anecdotally, I can address that,

Your Honor. We're constralned to a certaln extent to the four

ton ). Groda = B0S=-773-8227
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corners of the pleadings and injecting matters outside the
pleadings.

THE COURT: All right. wWell, we don't have to
try that case now anyway but —

ME. MORRIS: Right.

THE COURT: =~- it‘s just geing to be the first
question I will throw at you if and when we get there.

MR. MORRIS: 1I'll answer it now just for the
Court's information. The LP, the SDIF, Limited Partnership,
LP6, is a limited partnership created under South Daketa law.
There's a genexal partner to that is called 5DIF, LLC-6.

Now, in this partiecular situvation, this was what
we call the loan model under the EB-5 program. Ffach ons of
these LP6 members put $500,000 into the limited partnership.
And then through a loan process, the cumulative ampunt of the
collective individuals, certain monies was then loaned to the
beef packers.

And you go through the security process, et
cetera, and they were esgentially a craditor of the beef
packers. So whan the beef packers would file for bankruptcy,
under normal bankruptcy proceedings, the documentation would
indicate that LP6 was a creditor.

THE CQURT: And was notified as a creditor.

MR. MORRIS: You would assume so, Your Honorx.

THE COURT: All right. So we don't know that

Lori § Grode - 605- 773-8227
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yet, but we'll flesh that out when the day agrives.

MR. MORRIS: We will.

THE COURT: All right. And we're not doing
statute of limitations today; is that correcc?

MR. MORRIS: We are not. But I -- tha issue is
raised because of the interpretation that appeared to be a
judicial admission. That has been disputed. We do not
dispute that Guthmiller says you should not address that at
this moment.

THE QOURT: All wight.

MR. MORRIS: The next issue for the moment was
the lack of 3-20 -- the 3-21-2 notice. Now, in the 3-21-2
notice, the plaintiff -- when there's a plaintiff when thay're
suing a state for the tort must give statutory notice within
180 days.

The response to our motion for lack of 3-21
notice 15, well, this isn't a tort, it's a contract. So
from the =~- but when you look at the Complaint, the Complaint
clearly is a tort allegation, fraud and all the intended
breach of fidueiary duty, pisrce the corporate veill, so it's a
tort.

THE COURT: You can have a fraud within a
contract, though, can't you? So, for instance, fraud in che
inducement of the contract?

MR. MORRIS: You can, but there's no assertion in

Lol J. Grodo - GOS-173-8227
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the Complaint that there's any type of privity of contract
batween the LP6 Claimants, the Limited Liability 6 Claimants,
and any of ths Defendant state agencies in the State of South
Dakota.

So we view -— when we looked at this, we're
viewing it as an independent fraud due to the alleged
relationships of the parties.

and that's another one of the issues with the
Complaint is is that it talks about -- it lumps the Defendants
togethex, and that includes Mxr. Bollen and SDRC, Inc.

Sa in looking at the Complaint, when you have an
independent tort allegation of fraud, then that cues the lack
of 3-21 notice. BAnd their argument is is that this is a
gontract claim, not a fraud claim, but there's nothing in the
Complaint that says there's any contractual relationship
between LPé and the state agancies.

THE COURT: And was there sny contractual
relationship betwesn LP6 and the state agencies?

MR, MORRIS: MNo, Your Honer.

THE COURT: So but -~

MR. MORRIS: And that's the statute of
limitations and the 3-21 are secondary positions. Cur primary
position is that the State of South Dakeota is entitled to
sovereign immunity.

THE COUAT: Let me ask you thia: And I haven't

Loti b, Grode - G05~-773-8221
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locked yet to see whether there's a case that answers this.
1s the 3=21-2 alma an affirmative defense needing to land
within a responsive pleading®?

MR. MORRIS: I don't believe it is for thils
purpose: I have always viewed it as a jurisdictional
assertion, the 3=21_. A lot af the times when you loak at the
3~21 you also have situations involving munlcipalities and
other public entities. And, in my view, when it comas to the
state and the state level sovereign immunity is that part of
the reason for the 3-21 is vo give the state an appropriate
amount of tima and notice in order do an adequate
investigatlion to determine whether sovereign immunity exista
or there's a potential that the Legislature has codified the
waivar of soversign immunity. So I believe it bacomes
jurisdictional.

But that -- again, that's a secondary argument.
Tha primary argument, and we'd like to focus on, is the
savereign immunity defense, which essentlally is immunity from
suit and liability,

I start with the High-Grade 0il case, Your Honor.
In that case the Supreme Court addressed atats level sovereign
immunicy. And it recognized that as te the state, there's no
distinction between governmental or proprietary functions.

The word proprietary has also been used, in my view, our view,

interchangeably with the allegation of commercial enterprise.

Lori J. Grode - G05=773=-8227
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Sa what the Plaintif€s did in this case is when
they asserted that the agencies were engaging in a commercial
anterprise, it's very evident that they were cognizant of the
fact that sovereign immunity was going to be a big issue in
this case. And so they have asserted that because the
agencies were engaging in a commercial enterprise, that that
somehow walves sovereign immunity.

When you go to High-Grade 0il, when you look at
High-Grade 0il, it talks about at the state level there is no
distinction between a sovereign and a non-sovereign capacity
of the state. Then it goe= on to say that the essence is that
sovereign immunity exists totally at the state level,

And the only way that sovereign immunity, whether
you want to call it proprietary, whether you want to call it
commercial, or otherwise, at the state level sovereign
immunity exists unless the Legislature ~- unless the
Legislature only expressly waives that sovereign immunity.

THE COURT: Didn't they say somewhere along the
road of those cases that {f the Legislature =-- if the
Legislature or the government buy insurance -- zo, for
instance, on stata vehicles, I think they must buy ingurance
and then that's a waiver to the extent of the insuvrance? Is
that -~ cr am 1 mixing up cases?

MR. MORRIS: No, you're =~ well, I hate to tell

you you're mixing up, but you are, Your Honor,

Larl I. Grodo ~ 405-773-8227
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THE COURT: Oh, all right. Well, I'm assuming
you handle those, too, don't you?

MR, MORRI3: The example you use is driving an
automoblile is a state employee acting in the ecourse and scope
of employment and engaging in a ministerial action., Okay?

Under SDCL 21-32-15, the State of South Dakota,
through the Commissioner of Administration, may obtain and pay
for public liability insurance to the extent and for the
purpose considersd expedient by the Commissioner for the
purpose of insuring the liability of the srate, its oificers,
agents, or employees,

And so that's insurance. #and then yoo have the
People Fund that takes care of the ministerial acts of
employeaes duxing the course and scope of their employment.

And so there has to be -~ in order for there to
be 2 waivar -- and that’'s an example of a waiver -~ where the
Leglslature has said -- the Supreme Court says, Legislature,
you can walve, then the Legislature says we're going to waive
to this extent,

THE COURT: Understood,

MR. MOPRIS: How, let's assume thers was
insurance. The problem with £raud is it's against public
poliecy to insure for fraud. So then you would invoke {f there
was insurance, you would 1lnvoke.

THE COURT: Well, if theras's not insurance my

Lo J, Grode ~ 605~713 8227
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guestion is moot, isn’'t it?

MR. MORRIS: Correct.

THE COURT: All right. Continue then.

MR. MORRIS: So when the Supreme Court addressed
High=Grade, they made a distinction between state level
gsovereign immunlity and what I would call or we would call
lower level immunity, sovereign immunity that may be derived
or may be available to municipalities, townahips, or to
countias.

But the importance of High—-Grade is is that the
state has scvereign immunity unless the Leglslature expressly
waives it. And in High~Grade they gave two eaxamples, which
was SOCL 31-2-34 through 31-2-39. And in those statutes, they
allowed the South Daketa Department of Transportation to be
sued by contractors who entered Llnto centracts for highway
projects.

And then also they referenced another waiver,
which was SDCL 21-32~-B, and that statute allowed tha state to
be & defendant in actions involving claims concerning perscnal
preperty and real property.

So we start with the premise of High-Grade 04l.
AL the state level the state agencies have broad savereign
immunity. The Legislature can only axpressly waive that. And
at this point in the processa the Plaintiffs have not pointed

to any express waiver of sovereign immunity.

Lori J, Grode ~ 605-773-8227
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Then we move on to -- it's kind of an interesting
trilogy that developed. In Arcon Construction the state had a
cement plant -- used to, it's since been sold. But that State
Cement Plant was created under the Constitution. And Arcon
anteared into contracts with the State Cement Plant regarding
delivery of cement and there was a shortage. So Arcon sued
the Scate Cement Plant.

and what's Llmportant is 1s that the State Cement
Plant assexted sovereign immunity, And the Suprems Court says
the Cement Plant is clearly an arm of the stale. The slale
retains its sovereign immunity status in pursuing Cement Plant
operations. So the Cement Plant was cloaked with state level
sovereign immunity.

The next guestion became did the Legislature
expressly waive sovereign immunity? And what the court said
at that time is that whan the Lagislature enacted the UCC, the
Uniform Commercial Code, it expressly waived sovereign
immunity for the Cement Plant whenever the Cement Blant
entered into contracts for sale of-goods.

S0 in the Arcon case, the court recognized that
the Cement 2lant had soverelgn immunity. Sco then they moved
toe the issue, was it waived. BAnd the Supreme Court said, yes,
it was waived for contracts the Cement Plant entered inte
regarding cement because of the Uniform Commercial Code.

THE COURT: BAnd I assume -- and I haven't read -~

Lorl J. Grode - 605-773-8227
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I haven't gone back to Arcon. It has been a leng time since
I've read it. Thera were particular statutes which made that
gxpressly clearc?

MR. MORRIS: The codification of the Uniform
Commercial Code.

THE COURT: Okay.

MR. MORRIS: The whole uniform body of tha
Uniform Commercial Code. And part of it was is that I balieve
whan they -~ the Uniferm Commercial Code, when it talked about
pusiness, it talked about state, governmental, or otherwise.

THE COURT: So what separates this case from that
case?

MR, MORRIS: Well, it's =- again, 1 indicated
it's kind of this trilogy. We're continuing on that the
Cement Plant wes an arm of the state. It has sovereign
irmunity. It was an agency of the state. The Supreme Court
found there was waiver by the UCC.

The Plaintiffs, the LPf Clalmants in this case,
even if you use the Cement Plant case, Arcon as the framework,
thay still have not showed us where the express waiver has
been done by the Legislature.

8o then we move on to the third =-- I'll call it
the third part of the trilogy and that's L.R., Foy
Construction, Your Honor. Now, this was another Cement Plant

case. You will recall that in Arcon the court alresdy said

Loci ), Grode - 605-773-8227
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sovereign ilmmunity is waived to the extent of the 0CC. In
L.BR. Foy additional claims over and above contract claims
arose, There were commercial tort claims of fraud, bad faith,
and some other issues.

The court in L.R. Foy salid, well, we've already
addressed Arcon, The Cement Plant had sovereign immunity.
The Legislature expressly waives sovereign immunity by
adoption of the UCC., That was for contract claims. Now we
have some tort claims here, Has there been a waiver? Is
there still a waiver off soveraign immunicy as to tort claims?

And the court determined that due to the fact
that severelgn immunity was waived by the Legislature for
certain contracts with the Cement Plant under the 0UCC, the
logical extension of that is is that any commercial tort
claims arising out of that Uniform Commercial Code business
contracts are also such that sovereign immunity is waived and
the case was allowed to go forward.

Now, the important thing in the L.R, Foy case is
is that they went back to High-Grade. And they addressed
High-Grade and they said this: The decision we are making is
net incensisteont with High-Grade. Specifically, they said
this: "Qur declsion here to extend this waiver to commercial
tort claims 1s expressly limited to the operations of the
Cement Plant and does not affect the general rule as set forth

in High-Grade."

Lori &, Grede - 605-773-8227
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When we go back to High-Grade, the general rule
is at the state level there's savereign immunity. Where
there’s a non-sovereign enterprise or a sovereign enterprise,
there's no distinction at the state level between proprietary
and governmental. You still have to find a waiver somewhere.

Plaintiffs, again, have not pointed to any
expressed waiver against these state agencies or the state for
thelr claims made in the Complaint.

Well, then to kind of throw a little bit of more
of a distinction -- and both parties have cited to what I call
the Aune case, A-U-N-E, versus B-Y Water District. Now, in
Aune versus B-=Y Water District, the water distriet was created
by the Legislature -- or statutes were created by the
Legislature to a2llow water districts as public corparatiens to
be formed. And when they did that, the Legislarure gave these
public corporations sovereign immunity.

And what happened in the Aune case is that Bune
was hooked up, was paying certain fees, but wasn't getting
water, 50 sued B-Y Water District and said we want our water.
The jury found that B-Y Water District had engaged in torxtious
conduct and had also violated statutes,

One of the defenses that had been raised by B-Y
is that wa have sovereign immunity. The Legislature gave it
to us. But the Supreme Court says the Legislature could not

giva it to you becavse you were not a state level agency. You
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are a public corporation created by a statutory Eramework,
And the sovereign immunity is for the state only, and the
Legislature cannot give you any sovereign immunity.

And why Aune becomes sort of in this process is
because Aune talks about commercial versus governmental. And
in the Aune case the Supreme Court sald, well, this public
corporation is purely a commercial enterprise. They're
deriving income, they have expenses, and they're therefore
profie-driven.

Wnen cthe court addressed Aune, what they did, in
my view, is created a third level of public entity, the top
level of public entity at the state level being the State of
South Dakota. The lesser public entities under South Dakota
law being the municipality, being the county, and the school
districts. And even a lesser public entity than that is this
public corporation that was created through the rodification
of laws to allow it to become so.

50 in Bune, we didn't even gef to the issue is
there soversign immunity; therefore, we didn't even get te the
issue of waiver. And the -- Aune is a public corporatien.
The clear distinction in this case is is that the thres
agencies are agencies' arms of the government and the State of
South Dakota.

S0 and the other important thing about Aune was

is under 46A-9-3, through the codification of the lawsa, the
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Legislature provided for sue or be sued statute. There is ne
sue or he sued statuta against any of the three agenciess or
the State of South Daketa, so we don't even need to go down
that road as to what a sue or be sued means because it doesn't
exist in this case.

So our position, Your Honor, is is that the
state -- if you want tp assume that the legal conclusion i9 is
that these thres agencies sxe engaging in a commercial
enterprise, even if that's the case, it doesn't matter.
Because under High=-Grade 0il, at the state level, these
agencies and the state are entitled to sovereign immunity.

And the only way that savereign immunity goes by the wayside
is 1f there has been a leglislatively-expressed waiver, and
such does not exlst,

THE COURT: So to point out, I suppose it has to
be an express waiver, it cannot be a walver by behavior, so to
speak?

MR. MORRIS: No, Your Honor. It cannot even be a
waiver by the Executive Branch., It's the Legisiature, and in
the High-Grade ©il they gave some examples. The other
examples are -~ is the liability insurance provision,
insurance, under 21-32-15 and 21-32-16, to the extent there’s
coverage., And the People Fund is a risk pool, but that is not
insurance undexr South Daketa law. So that in and of ivself

with the fact that it exists is not considered a waiver of the
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state level of sovereign immunity,
I1f the Court had further gquestions, I would be

happy to answer them the best 1 can,

THE COURT: @Well, I might come back to you after
I hsar what Mr. Scaldaferri has to say.

ME. MORRIS: Thank you, ¥Your Honor.

THE COUAT: Counseleor, you can sit or stand,
however you like.

MR. SCALOAFERAI: I'll stand, Your Honox, thank
yuu.

i'm not quite sure where to begin. Maybe I'll
start at the ead. I started reading -- If ane were to read
vhat I'm about to read pertions to you, Your Honor, in a
vacuum == ['ll let you come to your own conclusion, and I'1]
tell you what mine was., Whan I read that the purpose of this
entity s =--

THE COURT: Which entity?

MR. SCALDAFERRI: We'll get to that in a moment.

THE COURT: Okay.

MR. SCALDAFERRI: -- 13 to assist in the
avpansion and the divarsification of existing businesses, o
ancourage and facilitate the initlation of new enterprises and
the development of new products that respond to identifiable
markets, whatever that means, to establish a viable basis of

financing business operations with a substantial venture
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capital fund, managed effectively and with the Flexibillity
that will permit application of funding needs to start-up,
expansion, and production, to recognize markets that can be
expanded and to discover new markets for products,
manufactured goods, and services,

THE COURT: Sounds like you're raading me the
statute creating GOED, I'm guessing?

MR. SCRLDAFERRI: Your Honor, when I first read
this, I hadn't seen the page before. I thought I was reading
the oparational clause of an LLC operating agreement for an
investment banker.

THE COURT: BAnd what is it?

MH. SCALDAFERRI: Tnis is GOED.

THE COURT: ALl right.

MR. SCALDAFERRI: That's exactly what an
investment banker does, Your Honor. Every single cne of these
envisioned tasks is what the guys on Wall Street do. And then
they go out and then they get people to do whatever they do,
they take their fees, and then they walk away, which is
basically exactly what happened here, as alleged in tha
Complaint.

THE COURT: 1I'm sorry?

MR. SCALDAFERRI: As alleged in the Complaint.
These LP6 members, my LPG, the LLC, these individuals, were

solicited to make an investment for commercizl purposes,
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purely commercial purposes. You come in here, you make a
loan, you're guing to make meney, we're going to make money.
The state was going to make money. As Your Honor knows, a
portion of the funds that these ventures were golng to
generate were going te go into an insurance fund to protect
the state.

Mr. Mozris has done an =xcellent job reviawing
thosa cases. I have read them and reresad them, and I must
confess that sometimes perhaps because judges use words a
lititle coeo absolutely, sometimes it creates problems.

But what it comes down to here, I think, i3 those
cases which find sovereign ilmmunity are cases where, whether
it be an agency, whether it be a diastrict, or whether it be
the state itself, is engaging in governmental functions.
Provide police, provide roads. Right?

Those cases that go the other way recognize that
whan the state, either individually or through one of its
agencies, comes Lo you or to me or to these people in China,
and says, "Hey, let's make a deal. You invest with ma, You
will make some money. We'll make some moneay. Everybedy will
be happy." Well, in those instances, the state cannct simply
walk away and say, "Oh, wait, if things go wrong, I'm lmmune."

THE COURT: Let me jump in with a couple of
questions.

MR. SCALDAFERRI: Sure,

Lori J. Grade -~ 606-773-8227
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THE COURT: I take it that LP& has claimed or
will claim that employees of thase particular state agencies
dealt directly with them? There was -- you say we'll make
money, you wilil make money. 1Is the "we" Mr. Bollen er the
"wea" GOED, or was Mr. Bollen both? Or help me out with that,

MR, SCALDAFERRI: Excellent question. Up until,
I baliave it's December of 2009, Mr. Bollen was an employee of
the state. And that state agency, whichever ane it was
because I get confused. I think it was Department of Tourism
at that point =~ was administering the program and dealing
with these people.

In 2009 that state agency enterad into a contxact
with Mr. Bollen's entity, SDRC, whatever it is, for Bollen to
administer the program under the supervision and control of
the state agency. That state ageney was later merged inta or
abollshed and replaced by GOED in 2011.

THE COURT: BAnd Regents had this for a while?

MR. SCALDAFERRI: Yes, the Regents had it for a
while. Before that —-- I helieve we have a little chronology
when this started back in '94. It is an intricate sort of --
or tortuous sort of road. It goes this way and that way, but
this is where it ends up.

So getting back to the immunity, the simple
example that I was giving of you and I doing business, it

isn't just me, The mere fact that a corporation is an agency
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of the state does not in and of itself render it immung from
suit. Tt has been held that as matter of policy that such
corporations should be subject to suit, especially when
emparking uvpon commercial ventures., That's the gensral
American Jurisprudence concept.

Well, that was picked up by the Supreme Court in
Foy. And if I may, Foy says the purpose for which a
governmental corporation 1s created, or the Function which 1t
i3 designed to fulfill, is generally regarded as of importance
in determining whether sugh a corporation .1s subject to suit.

For example, where 3 state creates or organizesa a
corporation and operates same for a commercial purpose, it is
ordinarily held subject to suit, the same as any public
corporation organized for the same purpose.

Your Honor, when we responded to the state's
simple assertion of immunity, yes, we focused precisaly on the
commercial aspects of this venture because that's axaptly what
it is, That's exactly what it wes. Our clients were to make
an investment quided through some limited partnerships. At
the end of the day it really doesn't make that much
difference. And it was run under the auspices, If you will,
of the State of Sqouth Daketa which had contracted with Bollen
to physically run it,

THE COURT: Okay. Your example said "we,” the

state, went to the Chinese investors and said you will make
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money, we'll make money, et cetexra?

MR. SCALDAFERRI: Sure.

THE COURT: All right. My question is, is this a
deaal where the state was actually going to get a percent of
profits from the business investment, or was this a case vhere
the state's benefit is a growing economy and a tax base?

MR. SCALDAFERRI: HNo, therce was exactly the
monetary benefit. It's something that will have to develop in
discovery to find out a bit more. But the way I understand it
so far, the way this deal worked, the money was pooled. A
loan was made. Points were chaxged on the loan by the
borrower. PR percentage of those points want to tha state.

And I believe it ls -- the percentages and just how the
machinations work is set forth in more detail, I believe, in
the contract. I don't have the actual numbars, but there
was -— there was a profit purpose in this also.

THE COURT: And I don't know whether it would
matter, but if they get 2 percentage of tha points on a lean,
what is -=- is that their margin of profit, or is that a
recovery of their fees in promoting the businesa? Or do you
know that yet?

MR. SCALDAFERRI: Xf I may interrupt you here,
those fees were paid separately, Each investor actually put
up 530,000. The 30,000 went for additional fees and expanses.

TRE COURT: Okay. Well, let me put 1t to you
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this way just because I don't know the business model. I'm
sure I'll know it before we're done.

MR. SCALDAFERRI: I'm sure we all will, Your
Honoy. We're struggling with it too.

THE COURT: Somecne in China writes a check for
530, how much goes to tourism, economic development, et
cetera?

MR. SCALDAFERRI: After they signed the contract
with the Bollen entity, or was administering it, that money
went into a limited partnership run by 8ollen under the
supervision of the government. At the end of the day == I
understand your question. I don't know the exact number.

THE COURT: Because it atrikes me —- and, again,
I don‘t know at this stage whether it will matter. Buat it
strikes me that if they write a check for 530 and Bollen -- is
it Bollen or Bellen?

MR. BACHAND: Bollen.

HMR. SCALDRFERRE: Thank you.

THE COURT: Bollen., If they write a check to
Bollen for 530 and then he goes off and does things you don't
think he should have dene, and you think bocause the state is
involved with Bollen, there 1s some connectlon or umbrella, or
yeu can get to that pocket -- you know, I'm trying to figure
out whether or not Bollen is the commercial enterprise or

whether or not the state is close enocugh to Bellen to qualify
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as a commercial enterprise.

MR. SCALDAFERRI: The state commissioned Bollen
to administer the state's program, and it resexved contrel,
oversight. It had to approve each program. I hate to say it
so simply, Youy Honor, but part of the problem here is =-- or a
lot of the problem here is that somebody fell asleep up thexe
and never bothered Le check, Everyone is finding that out
now,

The state now has to answer the Feds when the
Feds say we're terminating your EB-3 program because of what
happened and what didn't happen. And the state is reduced now
to making apelogies, essentially, for what happened and
pointing its finger at Bollen,

I represent the victims, the ones that lost the
cash. Your Honor, look, this program wasn't a3 simple little,
okay, let's try to build a street, or a public entertainment
or something. These people traveled to China to solicit half
million dollar investments. Yes, these people were wealthy
enough to be able to afferd it, but that doesn't change the
fact that they, too, are entitled to be told what wa3s going
on. And they weren't, They said here is a memorandum
offering, it's a contract.

THE COURT: Mr. Scaldaferri, this is not closing
argument, and I'm not the jury.

MR, SCALDAFERRI: I'm sorry, Your Honoxr. It's
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just that I feel it.

THE COURT: Leok, I spent a lot of my career
fighting for victims, so I'm not telling you I'm unsympathetic
to someone who wrote a check over there and didn't get what
they thought they were going to get, or even didn't get honest
treatment. I don't know if that's true or net.

What I'm trying to figure out is whether or not
you can establish that not Mc. Bollen, but the agenciles
themselvea were a commercial enterprise., And then I've got to
figuce oul whether or not Mr. Morris is right or wrong that
even if it was a commercial enterprise, they're still immune.

MR. SCALDAFERRI: Okay.

THE COURT: So you might make a great cases on
Bollen under immunity, that he doesn't have any. He's not a
state agency. And when he dld whatevar he did or didn't do
that you don't like, he would have beean an individual and/or a
corporation. But the one thing he probably was not was a
government agency so...

MR. SCALDAFERRI: Your Honor, I'll read you from
the contract that's appended to the motion papers.

THE COURT: All right.

MR. SCALDAFERRI: SDRC, Bollen, may not begln
promoting & project without first obtaining the stcate's
written consent, which consent may not he unreasonably

withheld. And the state may withhold its consent for any
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reagonable cause, including but not limited to the proposed
project is not feasible, the project violates public policy,
et cetmra, et cetera, et cetera.

THE COURT: Can we go back to a question I had a
minute ago?

MEA, SCALDAFERRI: Sure.

THE COURT: You know, again, you said we make
moniey, you make money. And I'm just trying to sert out
whether this was a venture that the Legislature set up saying
to GOED/Teurism, we want you to go out apnd make money far your
department. And at the end of the centract, whether money
rolled in to the Department of Tourism or Ec¢onomic
Development, did they get dough out of this?

I realize you're talking about, shall we say,
privity of a contract and liability between the agency and
Bollen. I'm trying to drive at == hecause it seems to me that
if the state agency was getting a check in every month, that
sounds commercial. #We were making money off the deal.

MR. SCALDAFERRI: They were. BAgain, the same
contract, Your Hopor. The expense fund, et cetera, shall be
funded from a fee collactable from Bollen E£or those projects,
The fee for each project shall be agreed upon in writing by
the state and Bollen, and said writing shall be appended to
this agreement, klah, blah, blah, blah, blah. It was there.

And GOED, it has a kind of independent
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proprietary function itself, It may accept private donations.
Fine. It has a special revenue fund that does not revert to
the general fund. It may make loans. It may take tirle., It
may sell property without the state's consent. It cperates as
any corporation would. And it has this sort of hybrid entity
because it does really perform corporate functions.

Here, SDCL 153 prevides that the Governer's
Office of Economic Development shall forge a private/public
pactnership among government, communities, higher education,
and the private sector to creace jobs and goods and services;
and in the meantlme it also could take in some money. My
peint, Your Honer, is that --

THE COURT: 1In a revolving fund,

MR. SCALDAFERRI: Correct. And my point, Your
Honcr, is that at the end of the day ~- well, let me start
with Arcon. The way I read Arcon and Foy, by enacting the
ucC, 1t is not an express walver. The state didn't say with
respect to this Cement Plant ¥ waive immunity. Ne, the court
had to find a sort of implicit waiver, which is often the case
in these types of casas.

Here, by participating in it and crcating
agencies intended to generate funds and explicitly hybrid
private public that run by themselves and run g commercial
enterprise, yes, that's a waiver.

THE CQURT: Mr. Morris.
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MR. SCALDAFERRI: At the end of the day that's a
waiver.

THE COURT: I'll jump over to Mr. Morris a
second. 1ls there still a REDI Fund? ©r do they call it
something else now?

MHE, MORRIS: Pardon, Yaur Honor?

THE COURT: A REPI Fund, Revolving Economic
Development, something like that.

MR. MORRIS: I beliegve there's probably -- I
don’'t know if the REDI Fund is still in existence.

THE COURT: Your clients are nodding thelr heads
yas. I've not sworn them, but I can't imagine they would lie
about such a thing,

MR. MORRIS: There's a number of fupnds, Your
Hionox, and a number of programs that are establishaed under the
governmental function of economic development.

THE COURT: Hera's my question: So the REDI
Fund -- and, again, I'm going to study all this before I ever
decide anything. But I think the structure of the REDI Fund
was that they would put all this money into a fund and they
would essentially segregate that fund from the ordinary
oparation of state governmsnt.

I balieve it was the money is decided and lcaned
by a, more or less, independent board; and then that board

decides where te put dough out., We're going to help a nut and
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bolt manufacturer go to Canton, and wa're going to glve them
some cheap loans, but they got to hire so many jobs. I think
that's the structure as I once understoed lt,

hnd I suspect, you tell me =- and both sides can
tell me later if you read up on this and figure out I'm wrong.
I suspect the reason that the government, the Legislature
decided =- one of the reasons they decided to have at least a
Chinese wall, if not a true legal wall, between the GOED and
the REDI Fund was so that GOED would not take on the exposure
oL being drug inte lawsuits when the nut and bolt company
folded and everybody was looking for defendanta.

You tell me. I mean, has anyone penetrated from
REDI, something they don't like ahout a loan in the REDI Fund,
ovar to direct liability against GOED?

MR. MORRIS: Not that I'm aware of, Your Honor.
RAnd, you know, the eatablishment of a REDI Fund or any othex
type of fund within the GOED can only., in my view, be done by
the Legislature. You have the Governor's Office of Econemic
Development., But if you're starting teo establish funds,
thare's got te be legislative autherity to do that.

Bnd then the next gquestion is if that is -~ if
GOED is an agency and there are funds, the question is can
somebody sue the agency over those funds? And that would have
to be addressed in the legislative authority, And that's where

we'ze at with this in this. And the gquestion — Mr. —- I
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can't ~-

MR, SCALDAFERRI: Scaldaferri. That's okay.

MR. MORRIS: It's easier to say Ezio.

MR. SCALODAFERRI: Say Ezio, please.

MR. MORRIS: Mr. Ezio, where he argued was is
that, well, the UCC isn't an express waiver. It's kind of an
implied waiver. But in Arcon, at paragraph == no, at page
410, the South Dakota Supreme Court said, "We do find,
nowever, fox the following reasons: That when the Legislature
enacted the UCC, it expressly waived sovereign immunity for
the Cement Plant whenever the Cement Plant entexrs imto
contract for the sale of goods."

So it's the creation of the contract, or it's the
creation of the statute that expressly waives sovereign
immunity. They don't have to say it does.

Again, in High-~Grade we talked about the issues
concerning the Department of Transportation, highway
centracts, the state being involved in litigation invelving
personal and real property.

And one of the things that I think we need to
make clear here, Your Honor, is that these agencies are
engaged in the economic development programs and processes
that essentially either create jobs, tourism, or anything, 80
that people spend money and pay sales tax. That's what it

boils down to. The more workers you have, the money they
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spend on groceries or whatever, that's where South Dakota
generates their funds is from sales taxas generally.

So sconomic development -- it cannot be arguad
whatsoever that economie development is not a govarnmental
funeckion. Because the state =-

THE COURT: Well, it does strike me that tha
Cament Plant was directly in salas,

MR. MORRIS: Right.

THE COURT: And I don't think it ever mattered
whather they were salling cars or concreta. They're seliimy
directly essentially to the public, Whereas, it strikes ma
that Economic Development is promoting salea between exterior
parties. And the point I've got to leok at closer is their
contention that, put in rough terms, the more that GOED gets
in bed with someone who is part of that sconomic promotion,
but not a part of the government, the more that sovareign
immunity comes down,

That's roughly stated, Mr. Scaldaferri, but 1
think thak's what you're Lelling me, isn't it?

MR. SCALDAFERRI: Yes, Your Honor,

THE COURT: The closer the tie, ihe thinncr the
immunity.

MR. SCALDAFERRI: Yes. And if I might add, we
use -- we've been using the term the EB~5 prograw, the South

Dakota EB-5 program. EB-5 is prineipally private. I think
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besides South Dakota with its regional center declaratieon, 1
think only Vermont and one other state, I believe, calls it a
government, or has the govermment directly involved, Of the
other 360 EB-5 preograms, 330, whatever, they're all privste,

I mean, the one example that jumps te my mind
because I'm a local, somebody in his infinite wisdom decided
to build a sports arena dead in the middle of Brooklyn, as if
the Garden in New York wasn't enough. They call it the
Barklsy Centex., The New York Mets play there and the
Islanders. Over $130 of financing for that project was an
EB-5 program.

THE COURT: It was?

MR. SCALDAFERRI: It was. And they've paid back,
from what I understand, up until recently, every penny. For
the developer it's a great deal., It's free financing,

Because they charge much, much less, or virtually frae
financing. If he has to go tc a bank, it's a lot of money.
But it is private in nature.

THE COURT: The City of Pierra, I think, went out
and bought & big chunk of land; and I think they donated it to
Menards. So then if Menayds rips off the customers, is the
city on the hook because they had ~- they promoted this
investment?

MR. SCALDAFERRI: No, I don't beliava that that's

a fair --
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THE COURT: I know that's a stretch.

MR. SCALDAFERRI: -- comparison, Your Honor.

THE COURT: But I'm comparing. You know, the
best way I can figure out who's got the law right is by
pushing their position by streteching it cut and seeing how far
it reaches.

MR, SCALDAFERRI: May I suggest we look at it a
slightly different way?

THE COURT: Sure.

MR. SCALDAKFKHRI: Let's assume £or a moment that
in December 200% PBollen did not enter inteo this managing --
the consulting agreement with the state and that Bollen
remained in charge of the EB-5 program --

THE COURT: Inside tche GOED.

MR. SCALDAFERRI: Inside the GOED. He had been
doing it for fourteen years. MNow, now it seems to me that the
GOED has its feet, hands, up to its chest, up te their nose in
it. The only difference upon which perhaps the state relias
is that contract. That conzulting contrict is nothing other
than, hey, you are my state amployee. Here, You're
independent, now you make a couple bucks yoursel€.and you run
the program for me. 1I'l!)l keep an eye on you. I'm going te
supervise you. I'm going to make sure that you don't screw
anything up.

But it's the same as the state. It has to be one
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and the same. Otherwise, what we gnd up doing, Your Honor --
and in mome of the distinctions that I°'ve heard today and that
I've read in the brief is really bringing form over substance
ta a degree that would be almost absurd.

I'm not sure I understand -- and I know that
English is not my first language. But I'm not sure I really
understand the distinction the state makes between
municipalities and districts, or these lower life forms and
the atate and its agencies,

There's a definition in one of the statutes here
where public entities are all grouped togethar; and they
include those very districts, et cetera, at cetera, et cetera.
Now, maybe I'm misreading it, as I said. But that kind of
fozm ever substance and technigal argument sometimes depends
on the =imple facts, Think of it again, but for Bollen having
that contract, I'm not sure that we would be having this
conversation today,

And on that, I would suggest, Your Honor, that it
would be a travesty to have these people have to walk away and
not be able to -- they dealt with the state.

THE CQQOURT: Well, Mr. Scaldaferri, I don't think
the question today is whether they ought to recover. Tha
question is who they ought to recover from.

MR. SCALDRFERRI: But at the very least, they

should be able to make the cleim and have the party on the

Lori J. Grode - O05-773-8227
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other side answer and face them and talk to them. Thank you,
Your Henor.

THE COURT: Al} right. Well, part of it is I get
to determine who iz the party on the other side, or hew many
of the parties on the other side are on the haok. And that
will be driven by what tha cases say.

So let me ask you one fimal guestion,

Mr. Scaldaferri: Do you believe High-Grade, Arcon, L.R. Foy
and Aune are the correct cases, and that if I read and apply
those cases correctly, you will suwcesed on this motion? Or
are you arguing for an axpanslon or distinction from those
cases?

tAR. SCALDAFERRI: WNo, I think those cases are the
general universe there. There are one or two more that I
refer to in there that are cited by the court. One comes to
mind, if Your Honor gives me a moment?

THE COURT: But you would agree with me they're
good law?

MR, SCRLDAFERRT: Yes. The problem with them,
Your Honor, as I said before, sometimes when we use words in
dbsulute terms, we create problems rather than solve them. I
find it very difficult to reconcile them all except for that
one vital distinetion, which is when the state engages in a
commercial enterprise, let's put aside the niceties of which

corperation or agency. It waives. It waives. And they say

Lori § Grode - 605 773-8227
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it repsatedly.

THE COURT: Okay.

MR. SCALDAFERRI: Thank you, Your Honor.

THE COURT: M™Mr. Morris, youw want a final shot?

MR, MORRIS: Just briefly. When Mr. Bollen, up
until 2009 was involved, he was under the auspices and
jurisdiction of the Board of Regents. Last thing, Your
Honor --

THE COURT: And they're not in this, are they?

MR. MORRIS: What's that? No, they're not.

THE COURT: ©Okay. Go ahead.

ME. MORRIS: And you can take the trilogy of
High-Grade, Arcon, and L.R. Foy, and then you can take Rune,
which iz a distinction of the trilogy, and when you apply
those cases to this Complaint, you will make the right
decigion.

THE COURT: All right. How, we have an attorney
on the phone. Should we -- Counselor, have you got a dog in
this particulsar fight?

MS. MOHNING: WNo, Your Honer, we de net,

THE COURT: And you're hers representing?

MS. MOHNING: The third-party defendants, Your
Honor. They're not a party to this motion.

THE COURT: All right. And the third-party

defense iz Mr. Bollen, &t cetera? Or, no --

Lod I, Grode - 505-773-8227
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M3, MOBNING: They're the thicrd-party plaintiffa,
Your Honor. TIt's Henry Global Consulting Group and the
similar associated DBA's, along with Henry though.

THE COURT: ©Oh, all right. All right. So¢ 1 --
yeah, 1 gues= I can't see how you would have a& dog in the
fight. You just want to know what we'ra doing.

M3, MOHNING: Esxactly, Your Honor.

THE COURT: Anybody elss need to be heard?
You'ra on your feet,

MS. DVORAK: Judge Barnett, I dan't knew that 1
nead to be heard. I just wanted to note my appearance that ==

THE COURT: You need to be named.

MS. DVORAK: Julie Dvorak here on behalf of SDRC,
Inc., SD Invastment Fund LL6 and Mr. Bollen.

MR. SCALDAFERRI: Your Henor, may I -—- I'm sorry,
I don't mean te --

THE COURT: Go ahead.

MR. SCALDAFERRI: There was something I wanted to
point out to you, and I had it on the line that I just missed
it.

THE COURT: &o ahead.

MR, SCALDAFERRI: 1T mentiioned bafore that the
Teds have sought to terminate the EB-5 program. The state
responded. 1It's one of the documents in our Appendix. It's a

response letter from Aarxen Schiebe on behalf of the South

Lori ), Grode - 605-772-68227
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right to drag you all back in hers for some more pointed

quastions.

So anybody slse have anything alse to say?

MR, MORRES: Nothing, Your Honor. Thank you.

THE COURT: All right. Thank you.
MR, SCALDAFERRI: Thank you, Your Honar.
MR, BACHAND: Thank you, Your Honor.

(The hearing concluded at 2:38 p.m.)

Lori J. Grode -~ 005-773-8227
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STATE OF SQUTH DAKOTA i IN CIRCUIT cCOURY
188
COUNTY GOF RUGHES ) SIXTH JUDICIAL CIRCUIT

1, Lori J. Grode, Registered Merit Reporter and Reglistered
Professicnal Reporter and Netary Publiec in and for the State
of South Dakots:

DO HEREBY CERTIFY that the above hearing, pages 1 through
43, inclusive, was recorded steneographically by me and reduced
to typewriting.

I TURTHER CERTIFY that the foregeing transcript of the said
hearing is & true and correct transcript of the stenographic
nctes at the time and place specified hereinbefore,

I FURTHER CERTIFY that I am not a relative or amployae or
attorney or counsel of any of the parties, nor z relative or
employee ¢f such attorney or counsel, or financially
interested .directly or indirectly in this action.

IN WITNESS WHEREOQF, I have hereunto set my hand and smsal of
vffice at Pierre, South Dakota, this * x day of ~ x 20186.

/s/ Lori J. Groda

Lori J. Grode, RMR/RPR

Notary Public

My Commission Expires 08-01-19

Lori J. Grade  GO5 773-8227
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South Dakota Codified Laws
Title 47. Corporations (Refs & Annos)
Chapter 47-31b. Uniform Securities Act of 2002 (Refs & Annos)
Article 1, General Provisions

SDCL § 47-31B-102
47-31B-102. Definitions

Effective: July 1, 2018
Currentness

In this chapter, unless the context atherwise requires:

[) “Director,” the director of insurance;
¥

(2) “Agent,” an individual, other than a broker-dealer, who represents o broker-dealer in
effecting or attempting to effect purchases or sales of securities or represents an issuer in
effecting or attempting to effect purchases or sales of the issuer's securitics, But a pariner,
officer, or director of 2 broker-dealer or issuer, or an individual having a similar status or
performing similar functions is an agent only if the individual otherwise comes within the
term. The term does not include an individual excluded by rule adopted or order issued
under this chapter;

(3) “Bank,™

(A) A banking institution organized under the laws of the United States;

{B) A member bank of the Federal Reserve System;

(C) Any other banking institution, whether incorporated or not, doing business under
the laws of a stale or of the Uniled States, a substantial portion of the business of
which consists of receiving deposits or exercising fiduciary powers similar to those
permitted to be exercised by national banks under the authority of the comptroller
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of the currency pursuant to Section | of Public Law 87-722 (12 US.C, § 92a), and
which is supervised and examined by a state or federal agency having supervision
over banks, and which is not operated for the purpose of evading this chapter; and

(D) A receiver, conservator, ot other liquidating agent of any institution or firm included
in subparagraph {A), (B), or {C);

(4) “Broker-dealer,” a person engaged in the business of effecting transactions in securities
for the account of others or for the person's own account. The term docs not include:

{A) An agent;

(B) An issuer;

(C) A bank or savings institution if its activities as broker-dealer are limited to those
specified in subsection 3(a)(4) and 3(a)(5) of the Securities Exchange Act of 1934 (15
U.8.C. § 78c¢(a)(4) and (5)), or a bank that satisfies the conditions specified in Section
3{a)(4)(E) of the Securilies Exchange Act of 1934 (15 U.S.C. § 78c(a)(4));

(D) An international banking institution; or

(E) A person excluded by rule adopted or order issued under this chapter;

{5) “Depository institution,”

(A} A bank; ar

{B) A savings institution, trust company, credit union, or similar institution that is
orpanized or chartered under the laws of o state or of the United States, authorized 10
receive deposits, and superyised and examined by an official or agency of a statc or
the United States if its deposits or share accounts are insured to the maximum amount
outhorized by statute by the Federal Deposit Insurance Cocporation, the National
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Credit Union Share Insurance Fund, or a successor authorized by fedesal law, The
term does not include:

(i) An insurance company or other organization primarily engaged in the business
of insurance;

(ii) A Morris Plan bank; or
(ifi} An industrial loan company;

(6) “Federal covered investment adviser,” a person registered under the Investment Advisers
Act of 1940;

(7) “Federal covered security,” a security that is, or upon completion of a transaction will be,
a covered security under Section 18(b) of the Securities Act of 1933 (15 U.S.C. § 77r(b)}
or mles or regulations adopied pursuant 1o that provision;

(8) “Filing,” the receipt under this chapter of a record by the director or a designee of the
director;

{9) *“Fraud,” “deceit,” and ** defraud,” are not limited to common law deceit;

(10) “Guaranteed,” guaranteed as to payment of all principal and all interest;

(11) “Institutional investor,” any of the following, whether acting for itseif or for others in
a fiduciary capacity:

(A) A dcpository institution or tniemational banking institution,

(B} An insurance company;
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(C) A separate account of an insurance company,

(D) An investment company as defined in the Investment Company Act of 1940;

(E) A broker-dealer registered under the Securities Exchange Act of 1934;

(F) An employee pension, profit-shariag, or benefit plan if the plan has total assels in
excess of ten million dollars or its investment decisions are made by a named fiduciary,
as defined in the Employce Retirement Income Security Act of 1974, that is a broker-
dealer registered under the Securities Exchanges Act of 1934, an investment adviser
registered or exempt from registration under the Investment Advisers Act of 1940,
an investment adviser registered under this chapter, a depository institution, or an
insurance company;

{G) A plan established and maintained by a state, a political subdivision of a state, or
an agency or instrumentality of a statc or a political subdivision of a state for the
benefit of its employees, if the plan has total assets in excess of ten miilion dollars or
ils investment decisions are made by a duly designated public official or by a named
fiduciary, a5 defincd in the Employee Retirement Income Security Act of 1974, that is
a broker-dealer registered under the Securities Exchange Act of 1934, an investment
adviser registercd or exempt from registration under the Investment Advisers Acl of
194D, an invesiment adviser registered under this chapter, a depository institution, or
4N Insurance companys;

{H) A wust, if it has total assets in excess of ten million dollars, its trusiee is a
depository institution, and its parlicipants arc exclustvely plans of the types identified
in subparagraph (F) or (G), regardless of the size of their assets, except a trust that
includes as participants self-directed individual retirement accounts or similar self-
directed plans;

(I} An organization described in Section 501{c){3) of the Intemal Revenue Code (26
U.S.C. § 501{cK3)), corporation, Massachuscits trust or similar business trust, limitcd
liability company, or parinership, not formed for the specific purpose of ncquiring the
securities offered, with {otal assets in excess of ten willion doilars;
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(1} A small business investment company licensed by the Smal! Business Administration
under Section 301(c) of the Small Business Investment Act of 1958 (15 US.C. §
681(c)) with total assets in excess of ten million dolars;

{K) A private business development company as defined in Section 202(a) (22) of the
Investment Advisers Act of 1940 (15U.8.C, § 80b-2(a)(22)) with total assets in excess
of ten million dollars;

(L) A federal cavered investment adviser acting for its own accouni;

(V) A qualified institutional buyer as defined in Rule 144A(a)(1), other than Rule
144 A(a)(1)(i1)X(H}, adopted under the Sceurities Act of 1933 (17 C.ER, 230.144A);

{N) A major United State institutional investor as defined in Rule 15a-6(b){4)(i) adopted
under the Securities Exchange Act of 1934 (17 C.F.R. 240.152-6);

(O} Any other person, other than an individual, of institutional character with (otal assets
in excess of ten million dellars not organized for the specific purpose of evading this
chapter; or

(P) Any other person specified by rule adopted or order issued under this chapter;

(12} *lusurance company,” a company organized 8s an insurance company whose primary
business is writing insurance or reinsuring risks underwritten by insurance companies and
which s subject to supervision by the insurance commissioner or a similar official or
agency of a slate;

(13} “Insured,” insured as to payment of all principal and all interest;

(14) “International banking institution,” an interational financia! institution of which the
United States is a member and whose securities are exempt from registration under the
Securities Act of 1933;
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(15} “Investment adviser,” a person that, for compensation, engages in the business of
advising others, either directly or through publications or writings, as to the value of
securities or the advisability of investing in, purchasing, or selling securities or that, for
compensation and as a part of a regular business, issues or promulgates analyses or reports
conceming securities. The term includes a financial planner or aother person that, as an
integral component of other financially related services, provides investment advice to
others for compensation as part of a business or that holds itself outas providing investroent
advicc to athers for compensation, The term does not include:

(A) An investment adviser representative;

(BY A lawyer, accountant, engineer, or teacher whose perfonmance of investment advice
is solely incidental to the practice of the person's profcssion;

{C) A broker-dealer or its agents whose performance of investment advice is solely
incidental to the conduct of business as a broker-dealer and that does not receive
special compensation for the investment advice;

"~ {D) A publisher of a bona fide newspaper, news magazine, or business or financial
publication of general and regular circulation;

{E) A federal covered investment adviser;

(F) A bank or savings institution;

(G} Any other person that is excluded by the Investment Advisers Act of 1940 from the
definition of investment adviser; or

(H) Any other person excluded by rule adopted or arder issued under this chapter;

(16) “Investment adviser representative,” an individua) employed by or associated with
an investment adviser or federal covered investment adviser and who makes any
recommendations or otherwise gives investment advice regarding sccuritics, manages
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accounts or portfolios of clients, determincs which recommendation or advice regarding
securities should be given, provides investment advice or holds hersetf or himself out as
providing investment advice, receives compensation to solicit, offer, or negotiate for the
sale of or for sclling investment advice, or supervises employees who perform any of the
foregoing. The term does not include an individual who:

(A) Performs only clerical or ministerial acts;

(8} Is an agent whose performance of investment advice is solely incidental to the
individual acting as an agent and who does not receive special compensation for
investment advisory services;

(C) Is employed by or associated with a federal covered investment adviser, unless the
individual has a place of business in this state as that term is defined by rule adopted
under Section 203 A of the Investment Advisers Act of 1940 (15 U.5.C. § 80b-3a)
and is:

(i) An investment adviser represcntative as that term is defined by rule adopted
under Section 203A of the Investment Advisers Act of 1940 (15 U.S.C. §
80b-3a); or

(i) Not a supervised person as that term is defined in Section 202(a)(25) of the
Investment Advisers Act of 1940 (15 U.S.C. § 80b-2(a)(25)); ot

{D) Is excluded by rule adopted or order issucd under this chapter;

(17) “Issuer,” a person that issues or proposes to issue a security, subject to the following:

{A) The issuer of a voting trust certificate, collateral trust certificate, certificate of
deposit for a security, or share in an investiment company without a board of direciors
or individuals performing similar functions is the person performing the acts and
assuming the duties of depositor or manager pursuant to the trust or other agreement
or instrument under which the security is issued;
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(B) The issuer of an equipment trust certificate or similar security serving the same
purpose is the person by which the property is or will be used or to which the property
or equipment is or will be teased or conditionally sold or that is otherwise contractualiy
responsible for assuring payment of the certificate;

(C) The issuer of a fractional undivided interest in an oil, gas, or other mineral lease or in
payments out of production under a Yease, right, or royalty is the owner of an interest
in the lease or in payments out of production under a lease, right, or royalty, whether
whole or fractional, that creates fractional imcresis for the purposc of sale,

(1B) “Nonissuer transaction” or “nonissuer distnibution,” a transaction or distribution not
directly or indirectly for the benefit of the issuer;

(19) “Offer to purchase,” an atiempl or offer to obtain, or solicitation of an offer o sell, a
security or interest in a security for value. The term does not include a tender offer that is
subject to Section 14{d) of the Securities Exchange Actof 1934 (15US.C. § 78n(d)Y;

(20) “Person,” an individual; corporation; business trust; estate; trust; partnership; limited
lisbility company; association; joint venture; government; govemmental subdivision,
agency, or instrumentality; public corporation; or any other legal or commerciat entity;

(21) “Place of business,” of a broker-dealer, an investment adviser, or a federa! covered
investment adviser means;

(A) An office at which the broker-dealer, investment adviser, or federal covered
investment adviser regularly provides brokerage or investment advice or solicits,
meets with, or otherwise communicates with customers or clients; or

(B) Any other location that is held out to the general public as a location at which
the broker-dealer, investment adviser, or federal covered investment adviser provides
brokerage or investment advice or solicits, meets with, or otherwise communicates
with customers or clients;
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(22) “Predecessor act,” chapter 47-31A;

{23) “Price amendment,” the amendment o a registration statcment filed under the Securities
Act of 1933 or, if an amendment is not filed, the prospecius or prospectus supplement
filed under the Securities Act of 1933 that includes a statement of the offering price,
underwriting and selling discounts or commissions, amount of proceeds, conversion rates,
call prices, and other matters dependent upon the offering price,

(24) “Principal place of business,” of a broker-dealer or an investment adviser means the
executive office of the broker-dealer or investment adviser from which the officers,
partners, or managers of the broker-desler or investment adviser direct, control, and
coordinate the activities of the broker-dealer or investment adviser;

{25) “Record,” except in the phrases “of record,” “official record,” and “public record,”
information that is inscribed on a tangible medium or that is stored in an electronic or other
medium and is retrievable in perceivable form;

(26) “Sale,” includes every contract of sale, contract to sell, or disposition of, a security or
interest in a security for value, and offtr to sell includes every attempt or offer to dispose
of, or solicitation of an offer to purchase, a security or interest in a security for value. Both
terms include:

{A) A security given or delivered with, or as a bonus on account of, a purchase of
securities ar any other thing constituting part of the subject of the purchase and having
been offered and sold for valuc;

(B) A gift of assessable stock invelving an offer and sale; and

{C) A sale or offer of a warrant or right to purchase or subscribe o another security of the
same or another issuer and a sale or affer of a sccurity that gives the holder a present
or future right or privilege to convert the security into another security of the same or
another issuer, including an offer of the other security,
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{27) “Securities and Exchange Commission,” the Unuied States Securities and Exchange
Commission;

(28) “Security,” a note; stock; treasury siock; security fuiure; bond; debenture; evidence of
indcbtedness; certificate of interest or participation in a profit-sharing agreement; collateral
trust certificate; preorganization certificate or subscription; transferable share; investment
contract; voting trust certificate; certificate of deposit (or a securily; fractional undivided
interest in oil, gas, or other mineral rights; put, call, straddle, option, or privilege on a
security, certificale of deposit, or group or index of securities, including an interest therein
or based on the value thereof; put, call, siraddle, option, or privilege entered into on a
national securities exchange relating to foreign currency; or, in general, an interest or
instrument commonly known as a security; or a certificate of interest or participation in,
temporary or interim certificale for, receipt for, guarantee of, or warrant or right to subscribe
to or purchase, any of the forcgoing. The term;

{A) Includes both a certificated and an vneertificated security;

{B) Does not include an insurance or endowment policy or annuity contract under which
an insurance company promises to pay a fixed sum of money either in a lump sum or
periodically for life or other specified period,

(C) Does not include an interest in a contributory or noncontributory pension or welfare
plan subject to the Employee Retirement Income Sceurity Act of 1974;

(D} Includes as an invesiment contract an investiment in a common enterprise with the
expectation of profits to be derived primarily from the efforts of a person other than
the investor and a commen enterprise means an enterprise in which the fortunes of
the investor are interwoven with those of cither the person offering Ihe investment, a
third party, or other investors; and

(E) Includes as an investment coniract, among other contracts, an interest in a limited
partnership and a limited liability company and an investment in a viatical settlement
or similar agreement;
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(29) “Self-regulalory organization,” a national securitics exchange registered under the
Securitics Exchange Act of 1934, a national securitics association of broker-dealers
registered under the Securities Exchange Act of 1934, a clearing agency registered under
the Securities Exchange Act of 1934, or the Municipal Securities Rule-making Board
established under the Securities Exchange Act of 1934;

{30) “Sign,” with preseni intent to authenticate or adopt u record:

{A) To execute or adopt a tangible symbol; or

(B) To attach or logically assaciate with the record an electronic symbol, sound, or
process;

(31) “State,” a state of the United States, the District of Columbia, Puerto Rico, the United
States Virgin Islands, or any temritory or insular possession subject to the jurisdiction of
the United States.

Credits
Source: SL 2004, ch 278, § 2; SL 2018, ch 278, § 4.
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Current through 2019 Session Laws, Executive Order 19-1 and Supreme Court Rule 19-18
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South Dakota Codified Laws
Title 47. Corporations (Refs & Annos)
Chapter 47-31b. Uniform Securities Act of 2002 (Refs & Annos)
Article 5. Fraud and Liabilities (Refs & Annos)

SDCL § 47-31B-501
47-31B-501. General fraud

Currentness

It is unlawful for a person, in connection with the offer, sale, or purchase of a security, directly
or indirectly:

(1) To emplay a device, scheme, or artifice to defraud;

(2) To make an untru statement of a material fact or to omit to state a material fact necessary
in order to make the statements made, in light of the circumstances under which they were
made, not misleading; or

(3) To engage in an act, practice, or course of business that operates or would operate as a
fraud or deceit upon another person,

Credits
Seurce: SL 2004, ch 278, § 29.
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Current through 2019 Session Laws, Executive Order 19-] and Supreme Court Rule 19-18
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South Dakota Codified Laws
Title 47. Corporations (Refs & Annos)
Chapter 47-31b. Uniform Securities Act of 2002 (Refs & Annos)
Article 5. Fraud and Liabilities (Refs & Annos)

SDCL § 47-31B-503
47-31B-503, Evidentiary burden
Currentness
{(a) Civil. In a civil action or administrative proceeding under this chapter, a person claiming an

exemption, exception, preemption, or exclusion has the burden to prove the applicability of the
claim,

(b) Criminal. In a criminal proceeding under this chapter, 2 person claiming an exemption,
exception, preemption, or exclusion has the burden of going forward with evidence of the claim,

Credits
Source: SL 2004, ch 278, § 31.

20 by the ate w Sowlh Dokola
SDCL § 47-31B-503, SD ST § 47-31B-503
Current through 2019 Session Laws, Executive Order 9-1 and Supreme Court Rule 19-18
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South Dakota Codified Laws
Title 47. Corporations {Refs & Annos)
Chapter 47-31b. Uniform Securities Act of 2002 (Refs & Annas)
Article 5. Fraud and Liabilities (Refs & Annos)

SDCL § 47-31B-509
47-31B-509, Civil liability

Currentness

(a) Securities Litigation Uniform Standacds Act. Enforcement of civil liability under this section
is subject to the Securities Litigation Uniform Slandards Act of 1993.

(b} Liability ol seller to purchascr. A person is liable to the purchaser if the person sells a security
inn violation of § 47-31B-30! or, by means of an unirue statement of a material fact or an omission
to state a material fact necessary in order to make the statement made, in light of the circumsiances
under which it is made, not misleading, the purchaser not knowing the untruth or omission and
the setler not sustaining the burden of proof that the seller did net know and, in the exercise of
reasonable care, could not have known of the untruth or omission. An action under this subsection
is governed by the following:

(1) The purchaser may maintain an action to recover the consideration paid for the security,
fess the amount of any iacome reccived on the sceurity, and interest at Category D, §
54-3-16 from the date of the purchase, costs, and reasonable attorneys' fecs determined by
the court, upon the tender of the security, or for actual damages as provided in paragraph

(3).

(2) The tender referred to in paragraph (1) may be made any time before entry of judgment.
Tender requires only notice in a record of ownership of the security and willingness to
exchange the security for the amount specified. A purchaser thal no longer owns the
security may recover actuwal damages as provided in paragraph (3).

{3) Actual damages in an action arising under this subsection are the amount that would be
rccoverable upon a tender less the value of the sccurity when the purchaser disposed of i,
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and interest at Category D § 54-3-16 from the date of the purchase, costs, and reasonable
atlorneys' fees delermined by the court,

(¢) Liability of purchaser to seller. A person is hiable to the seller if the person buys a security
by means of an untrue statement of'a material fact or omission 10 state a material fact necessary
in order to make the statement made, in light of the circumslances under which it is made, not
misleading, the seller not knowing of the untruth or omission, and the purchaser nof sustaining
the burden of proof that the purchaser did not know, and in the cxercise of reasonable carc, could
not have known of the untruth or omission. An action under this subseclion is governed by the
following:

(1) The seller may maintain an action to recover the security, and any income received on the
security, costs, and reasonable attomeys' fees determined by the court, upon the tender of
the purchase price, or for aciual damages as provided in paragraph (3}.

(2) The tender referred to in paragraph (1) may be made any time before entry of judgment.
Tender requires only notice in a record of the present ability to pay the amount tendered
and willingness (o take delivery of the security for the amount specified. IT the purchaser no
Jonger owns the security, the seller may recover actual damages as provided in paragraph

(3).

(3) Actual damages in an action arising under this subsection are the difference between the
price at which the security was sold and the value the security would have had at the time of
the sale in the absence of the purchaser's conduct causing liability, and interest at Category
D § 54-3-16 from the datc of the sale of the sccurity, costs, and reasonable attomeys’ fecs
determined by the court,

(d) Liability of unregistered broker-dealer and agent. A person acting as a broker-dealer or agent
that sells or buys a security in violation of § 47-31B-401(a), 47-31B-402(a), or 47-31B-306 is
hable to the cusiomer. The customer, if a purchaser, may maintain an action for recovery of actual
damages as specified in subsections (b)(1) through (3), or, if a seller, for a remedy as specified in
sabsections (c)([) through (3).

{e) Liability of unregistered investment adviser and investment adviser representative, A person
acting as an investment adviser or investment adviser representative that provides investment
advice for compensation in viclation of § 47-31B-403(a), 47-31 B-404(a), or 47-31B-506 is liable
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to the client. The client may maintain an action to recover the consideration paid for the advice,
intcrest at Catcgory D § 54-3-16 from the date of payment, costs, and reasonable attorneys’ fees
determined by the court.

(1) Liability for investment advice. A person that receives directly or indirectly any consideration
far providing investment advice to another person and that employs a device, scheme, or artifice
1o defraud the other person or engages in an act, practice, or course of business that operates or
would operate as a fraud or deceit on the other person, is liable to the other person. An action under
this subsection is governed by the following:

(1) The person defrauded may maintain an action to recover the consideration paid for the
advice and the amount of any actual damages caused by the frandulent conducl, interest
at Category D § 54-3-16 from the date of the fraudulent conduct, costs, and reasonable
atiomeys’ fees determined by the court, less the amount of any income received as a result
of the fraudulent conduct.

{2) This subsection does nat apply o a broker-dealer or its agents if the investment advice
provided is solely incidental to transacting business as a broker-dealer and no speciai
compéensation is received for the investment advice.

(g) Joint and several Jiability. The following persons are liable jointly and severally with and to
the same extent as persons liable under subsections (b) through (f):

{1) A person that directly or indirectly controls a person liable under subsections (b) through
{F), unless the controlling person sustains the burden of proof that the person did not know,
and in the exercise of reasonable care could not have known, of the existence of conduct
by reason of which the liability is alleged to exist;

(2} An individual who is a managing partner, executive officer, or director of a person
liable under subsections (b} through (f}, including an individual having a similar status or
performing similar functions, unless the individual sustains the burden of proof that the
individual did not know and, in the exercise of reasonable care could not have known, of
the existence of conduct by reason of which the liability is alleged to exisl;
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(3) An individual who is an employee of or associated with a person liable under subsections
(b} through (f) and who materially aids the conduct giving rise ta the liability, unless the
individual sustains the burden of proof that the individual did not know and, in the exercise
of reasonable care could not have known, of the existence of conduct by reason of which
the liability is alleged to cxist; and

(4) A person that is a broker-dealer, agent, investment adviser, or investment adviser
representative thas materially aids the conduct giving rise 1o the liability under subsections
(b) through (f), unless the person sustains the burden of proof that the person did not know
and, in the exercise of reasonable care could not have known, of the existence of conduct
by reason of which ligbility is alleged to exist.

{h) Right of contribution. A person liable under this section has a right of contribulion as in cascs
of contract against any other person liable under this section for the same conduct,

(i) Survival of cause of action. A cause of action under this section survives the death of an
individual who might have been a plaintiff or defendant.

(j) Statute of limitations. A person may not obtain relief:

(1) Under subsection (b} for violation of § 47-31B-301, or under subsection (d) or (e), unless
the action is instituted within one year after the violation occurred; or

(2) Under subsection (b), other than for violation of § 47-31B-301, or under subsection {(c)
or (), unless the action is instituted within the earlier of two years after discovery of the
facts constiruting the violation or five years after the violation.

(k) No enforcement of violative contract. A person that has made, or has engaged in the
performance of, a contract in violation of this chapter or a rule adopted or order issued under this
chapter, or that has acquired a purported right under the contract with knowledge of conduct by
reason of which its making or performance was in violation of this chapter, may not base an action
on the conlract,
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(1) No contractual waiver. A cendition, stipulation, or provision binding a person purchasing or
selling a security or receiving investment advice to waive compliance with this chapter or a rule
adopted or order issued under this chapter is void.

(m) Survival of other rights or remcdies, The rights and remedies provided by this chapter are in
addition to any other rights or remedies that may exist, but this chapter does not create a cause of
action not speeified in thig section or § 47-31B-411(e).

Credits
Source: 8L 2004, ch 278, § 37.

4 1010 by the State of Sowl Dakoda
$ D CL.§ 47-31B-509, SD ST § 47-31B-509
Current ghrough 2019 Session Laws, Executive Order 19-1 and Supreme Court Rule 19-18
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PRELIMINARY STATEMENT

In this brief, Defendants and Appellees, South Dakota Department of Tourism
and State Development, South Dakota Governor’s Office of Economic Development,
South Dakota Department of Tourism, and the State of South Dakota will be referred to
as “State.” Plaintiff and Appellant, LP6 Claimants LLC, will be referred to as
“Claimants.” References to the Hughes County Clerk of Courts’ record will be made
using the initials “CR” and the page number(s). References to State’s Appendix will be
made using the initials “SA” and the page number(s).

JURISDICTIONAL STATEMENT

Claimants appeal The Honorable John L. Brown’s Memorandum Decision and
Order dismissing Defendants-Appellees, entered in the Sixth Judicial Circuit Court on
July 18, 2017. CR 891-898. This Court denied Claimants’ petition for intermediate
appeal on October 2, 2017. CR at 913.

Judge Brown’s Order became final following The Honorable Christina Klinger’s
Judgment of Dismissal as to the non-Appellee defendants on August 15, 2019. CR 959.
Claimants filed a Notice of Appeal with this Court on September 18, 2019. CR 965.
This Court has jurisdiction pursuant to SDCL 15-26A-3(1).

STATEMENT OF LEGAL ISSUES

Appellees submit there is one dispositive legal issue for this appeal:
1. Absent the legislature’s express waiver of sovereign immunity, is the State
of South Dakota entitled to sovereign immunity in a suit to recover
damages stemming from the failure of a private business?

The court below held the State enjoyed complete immunity from such a suit.



Relevant Authorities:

Hallberg v. S.D. Board of Regents, 2019 S.D. 67, _ N.W.2d __
Hernandez v. Avera Queen of Peace Hosp., 2016 S.D. 68, 886 N.W.2d 338
High-Grade Qil Co., Inc. v. Sommer, 295 N.W.2d 736 (S.D. 1980)

Kelo v. New London, 545 U.S. 469, 484 (2005)

S.D. CONST. ART 3, § 27

STATEMENT OF THE CASE AND FACTS

Claimants’ suit against Defendants-Appellees State of South Dakota, South
Dakota Department of Tourism and State Development, South Dakota Governor’s Office
of Economic Development, and South Dakota Department of Tourism (collectively,
“State™)! seeks damages for investment funds lost with the bankruptcy of the Northern
Beef Packers processing plant in Aberdeen, South Dakota. Claimants contend State
operated a commercial enterprise and through third parties, namely SDRC, Inc. and SDIF
Limited Partnership 6 (“LP6”), induced investment in the plant by alleged
misrepresentations material to Claimants’ investment decision. On January 1, 2016, State
moved under S.D. Codified Laws (“SDCL”) § 15-6-12(b)(5) to dismiss Claimants’ suit

on sovereign immunity grounds. Judge Brown issued a Decision and Order granting

! Plaintiff-Appellant includes separate state agencies as defendants. Executive
Reorganization Order 2011-01 abolished the Department of Tourism and State
Development (“DTSD”) and created the Governor’s Office of Economic Development
(“GOED?”) and the Department of Tourism (see: https://sdsos.gov/general-
information/executive-actions/executive-
orders/search/Document.aspx?Cabld=523E2A2A&DocGuid=6255b14a-df93-4264-8264-
72659009392d). GOED is DTSD’s successor in interest with respect to economic
development and the EB-5 program. S.D. Codified Laws § 1-53-2.
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https://sdsos.gov/general-information/executive-actions/executive-orders/search/Document.aspx?CabId=523E2A2A&DocGuid=6255b14a-df93-4264-8264-726590b9392d

State’s motion on July 18, 2017, holding State immune from suit as a matter of law. CR
891-898.

This case centers around the federal immigrant investor visa (“EB-5") program,
which offers foreigners U.S. immigrant visas in return for investing $1 million in
commercial projects in the United States and creating a specified number of jobs. 8
U.S.C. 8 1153(b)(5). Under the EB-5 program, public or private entities supporting
projects in certain economically disadvantaged or rural areas may qualify as a “regional
center,” which entitles foreign nationals to a reduced investment threshold ($500,000) in
connection with their visa application. See Dep’t of Comm., Justice, and State, the
Judiciary, and Related Agencies Approp. Act, 1993, Pub. L. No. 102-395 § 610, 106 Stat.
1874; 8 U.S.C. 8 1153(b)(5)(C)(ii). State received a regional center designation, which
was first managed by Joop Bollen, then a state government employee. SA 8. Separate
from his state government employment, which ended in December 2009, Bollen created
SDRC, Inc. SA 8. Rather than administer South Dakota’s regional center within the
Board of Regents or another state agency, the then-Department of Tourism and State
Development contracted with SDRC, Inc. on December 22, 2009, after Bollen left state
employment, to ... administer the Regional Center for [State]....” DTSD-SDRC, Inc.
Consulting Contract (“Consulting Contract”), CR 663. SDRC, Inc.’s regional center
responsibilities thereafter included interfacing with federal authorities, maintaining
compliance with federal program requirements, and “[s]ervicing existing EBS5 [sic]
Program projects in South Dakota....” CR 664. SDRC, Inc.’s contract to service pre-

existing EB-5 projects on behalf of the State’s regional center included an initial equity



investment in the Northern Beef Packers project, but not the later LP6 investment at issue
in this action. CR 672 Exhibit A.

This contract also provided SDRC, Inc. with a “non-exclusive right and privilege
to market projects for development within the regional center’s territory....”

CR 664. It affirmed SDRC, Inc. had a free hand to participate in projects in other
regional centers’ territory in the event there were no available projects in South Dakota.
CR 664. SDRC, Inc. was not obligated to market projects proposed by State if SDRC,
Inc. judged the project was not “feasible, financially sound, marketable, and
competitive.” CR 664. SDRC, Inc. could also propose and manage its own projects, but
could not advance them for immigration benefits under the regional center without
State’s consent. CR 665. State could withhold its consent if it believed the project was
unfeasible, violated public policy, or was inconsistent with State’s overall economic
development plans.? CR 665.

After individually investing $500,000 plus $30,000 for expenses, each Claimants
member became a limited partner in LP6, a South Dakota limited partnership. SDRC,
Inc.’s Confidential Offering Memorandum (*Offering Memo”), CR 568-569. The
Offering Memo identified the use of investors’ funds as the construction and fit-out of the
Northern Beef Packers plant through one or more investments in the project, structured as
either loans or equity investment. CR 568. The Offering Memo also advised Claimants’

99 C6g

members their investment was “final and irrevocable,” “involves certain risks,” and is

2 A project sponsored by a regional center is not a requirement to receive an immigration
benefit under the EB-5 program. Under federal statute, State’s refusal to consent would
have simply applied the higher $1 million investment threshold and direct job creation
requirements to foreign investors, not removed the project entirely from EB-5 program
eligibility. See 8 U.S.C. 8 1153(b)(5).



“SUITABLE ONLY FOR INVESTORS WHO DO NOT REQUIRE LIQUIDITY IN
THEIR INVESTMENTS AND WHO CAN AFFORD THE LOSS OF THEIR ENTIRE
INVESTMENT.” CR 569-570 (capitalization in original). It goes on to state explicitly:

THE [LP6 MEMBERSHIP] UNITS ... HAVE NOT BEEN APPROVED OR

DISAPPROVED BY THE U.S. SECURITIES AND EXCHANGE

COMMISSION (the “SEC”) OR THE SECURITIES COMMISSION OF ANY

STATE, NOR HAS THE SEC OR THE SECURITIES COMMISSION OF ANY

STATE PASSED UPON THE ACCURACY OR ADEQUACY OF THESE

MATERIALS OR ANY OTHER INFORMATION THAT MAY BE

FURNISHED TO PROSPECTIVE INVESTORS....

CR 570-571 (capitalization in original).

Given the investment’s risk, the Offering Memo also indicated to Claimants’
members there was “no assurance that investors will obtain final immigration status....”
CR 570. The sole general partner of LP6 was SD Investment Fund LLC 6, an “affiliate
of SDRC, Inc.” CR 568. SDRC, Inc. was identified in the Offering Memo as the
“Promoter” of the investment offering. CR 568. The Offering Memo’s letterhead

referred only to “SDRC Inc.” and the non-governmental website address

www.sdeb5.com. CR 567. No State entity or official State website was included. Id.

Neither the State of South Dakota nor any of the entities comprising “State” in this matter
is referred to as an owner of — or investor in — the Northern Beef Packers plant, SDRC,
Inc., or LP6 in the Offering Memo. CR 567-654.

Claimants’ alleged in their complaint that LP6 loaned investors’ money to
Northern Beef Packers Limited Partnership (“NBP LP”) as detailed in the Offering
Memo. SA 12. Claimants also alleged that in or about July 2013, the Northern Beef
Packers project filed for bankruptcy protection. SA 15. Claimants alleged they

ultimately lost the entirety of their investment in the project. SA 15.


http://www.sdeb5.com/

ARGUMENT
A THE TRIAL COURT CORRECTLY APPLIED SOVEREIGN IMMUNITY

TO BAR CLAIMANTS’ ACTION BECAUSE THERE IS NO
APPLICABLE LEGISLATIVE WAIVER OF IMMUNITY AND NO
GENERALIZED COMMERCIAL EXCEPTION TO STATE’S
SOVEREIGN STATUS.

The sole issue on appeal is whether sovereign immunity applies to bar Claimants’
action, a question answered squarely in the affirmative by the court below. See
Memorandum Decision and Order, CR 891-898. As a threshold matter, Claimants’ brief
to this Court ignores settled law by claiming, “South Dakota did not contest [below] that
plaintiff’s members were duped into investing in the foredoomed Project, or that South
Dakota had participated in deceiving them.” Appellant’s Brief at 10. A motion under
SDCL 15-6-12(b)(5) is a pre-answer motion, not a responsive pleading in which State
must take a position on Claimants’ allegations. Guthmiller v. Deloitte & Touche, LLP,
2005 S.D. 77,9 8, 699 N.W.2d 493, 497 (internal citations omitted). State’s 12(b)(5)
motion to dismiss for failure to state a claim is reviewed de novo. Total Auctions & Real
Estate LLC v. S.D. Dept. of Revenue & Regulation, 2016 S.D. 95 { 8, 888 N.W.2d 577,
580 (2016) (internal citation omitted).

On review, a court must “[a]ccept the material allegations as true and construe
them in a light most favorable to the pleader to determine whether the allegations allow
relief.” 1d. (internal citation omitted). However, to survive a motion to dismiss under
SDCL 15-6-12(b)(5) the “[f]actual allegations must be enough to raise a right to relief
above the speculative level.” Hernandez v. Avera Queen of Peace Hosp., 2016 S.D. 68,
23, 886 N.W.2d 338, 346 (quoting Sisney v. Best Inc., 2008 S.D. 70, 7, 754 N.W.2d

804, 808). The Court is therefore free to ignore Claimants’ legal conclusions,

unsupported conclusions, unwarranted inferences, and sweeping legal conclusions cast in
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the form of factual allegations. Nygaard v. Sioux Valley Hospitals, 2007 S.D. 34, 1 9,
731 N.W.2d 184, 190 (internal citation omitted) (emphasis added).

As detailed below, the circuit court correctly applied sovereign immunity as a
complete bar to Claimants’ action under settled South Dakota law. Claimants’
conclusory, self-serving assertion that State engaged in commercial activity through
SDRC, Inc. and LP6 and thus does not enjoy sovereign immunity is simply a legal
conclusion disguised as a series of factual allegations — one the Court is free to disregard
in rendering its decision.

1. South Dakota’s Law on Sovereign Immunity is Well Settled and a
Complete Bar to Claimants’ Amended Complaint.

In South Dakota, only the Legislature has the authority to direct how State may be
sued: “The Legislature shall direct by law in what manner and in what courts suits may
be brought against the state.” S.D. CONST. ART 3, § 27. Whether sovereign immunity
applies is thus a question of law. Bickner v. Raymond Township, 2008 S.D. 27, { 10, 747
N.W.2d 668, 671 (2008). It is long settled that “absent specific constitutional or statutory
authority, an action cannot be maintained against the state.” Hallberg v. Board of
Regents, 2019 S.D. 67, 1 14 (citing Pourier v. S.D. Dept. of Rev. & Reg., 2010 S.D. 10,
14, 778 N.W.2d 602, 606). In South Dakota, “an express waiver of sovereign immunity
is required.” Adrian v. Vonk, 2011 S.D. 84 { 12, 807 N.W.2d 119, 123 (citing Lick v.
Dahl, 285 N.W.2d 594, 599 (S.D. 1979); Pourier, 2010 S.D. 10, 1 14, 778 N.W.2d 602,
606). This approach is not unique to South Dakota; a similar Nebraska constitutional
provision is also not self-executing. Gentry v. State, 174 Neb. 515, 518, 118 N.W.2d

643, 645 (1962).



This Court clearly outlined the limits of South Dakota’s sovereign immunity in a
trilogy of cases dating to the 1980’s. See High-Grade Oil Co., Inc. v. Sommer, 295
N.W.2d 736 (S.D. 1980), Arcon Const. Co., Inc. v. South Dakota Cement Plant, 349
N.W.2d 407 (S.D. 1984), and L.R. Foy Const. Co, Inc. v. South Dakota State Cement
Plant Com’n, 399 N.W.2d, 340 (S.D. 1987).% In High-Grade Oil, the Court grappled
with a suit against a state highway engineer alleging negligent design in carrying out a
proprietary or commercial function. Explaining the claim arose from the performance of
the engineer’s duties and was in reality a suit against the State of South Dakota, the Court
found the state immune, reaffirming its earlier rule that .. .as to the state there is no
distinction between governmental and proprietary functions.” 295 N.W.2d at 738
(emphasis added). The Court also reaffirmed any change to the extent of the state’s
sovereign immunity must come from the legislature, not the courts. Id. at 738-39.

This Court’s subsequent sovereign immunity exceptions involved direct sales to
customers and were rooted in express legislative waiver. In Arcon Const. Co., Inc. v.
South Dakota Cement Plant, 349 N.W.2d 407, the Court examined the effect of the
legislature’s enactment of the Uniform Commercial Code (“U.C.C.”) on state immunity
from contract claims following High-Grade Oil. Here, the state’s cement plant
contracted directly with a customer, but had in fact oversold cement to other clients. See
id. at 409. The plant ultimately breached two contracts, causing the customer financial
damages. Id. While finding the cement plant “clearly an arm of the state,” the Court held

the inclusion of “government agency” in the adopted U.C.C. definition of “organization”

3 At oral argument in circuit court, counsel for Claimants conceded these three cases,
along with Aune v. B-Y Water Dist., 464 N.W.2d 1 (S.D. 1990), were not only
controlling, but also “good law.” CR 873.



evinced the legislature’s express waiver of sovereign immunity as to contracts for the sale
of goods. Id. at 410. However, the Court specifically declined to reach immunity waiver
considerations outside the U.C.C. context, leaving its holding best understood as a narrow
exception to the broad state-level immunity endorsed in High-Grade Oil. See id.

Next, in L.R. Foy Const. Co, Inc. v. South Dakota State Cement Plant Com 'n, 399
N.W.2d 340, the Court examined whether immunity applied to tort claims arising from
cement plant contracts under the U.C.C. As in Arcon, the state’s cement plant oversold
product to a number of customers, but additionally engaged in a variety of tortious acts to
disguise its breach of contract. L.R. Foy, 399 N.W.2d at 349. While maintaining the
cement plant was a state entity, the Court also viewed it as “...created solely for the
purpose of engaging in a commercial function, and ... wholly unrelated to any
governmental function of the [s]tate.” Id. at 346. Given the purely commercial nature of
the cement plant’s operations, the Court reasoned, it was in keeping with its holding in
Arcon to find a waiver of immunity for commercial tort claims involving “obligations
and remedies within the intent and meaning of the [U.C.C.].” Id. at 348-349. Again, as
in Arcon, the Court expressly limited its holding to the operations of the cement plant
under the U.C.C., reaffirming the general rule of broad state-level immunity in High-
Grade Oil. 1d. at 349.

2. Sovereign Immunity Exceptions for Lower-Level Public Entities are
Inapplicable because Appellees are State Government Agencies.

Claimants cite Aune v. B-Y Water Dist., 464 N.W.2d 1 (S.D. 1990) in support of
its contention sovereign immunity does not apply to the State when it operates in a
commercial capacity. However, Aune is easily distinguishable. First, the Aune court

found the legislature enacted an express waiver to suit by passing SDCL § 46A-9-3.



Aune, 464 N.W.2d at 2. Second, the Court’s commercial-governmental analysis dealt
with the sovereign immunity of lower-level public entities, not state agencies, as in the
case at bar. Id. at 3. The Aune court clearly recognized this distinction, stating, “Indeed,
a water district functions more like a cooperative than a state agency....” Id. Like
municipalities, lower-level public entities enjoy the state’s sovereign immunity only “to a
lesser extent.” ld. at 5; accord Olesen v. Town of Hurley, 2004 S.D. 136, 691 N.W.2d
324 (finding no sovereign immunity for municipality operating a bar-restaurant). In the
Aune court’s view, “We must remind ourselves (and the Legislature) that the state’s
sovereign immunity is the state’s sovereign immunity and nothing more. It belongs to
the state and to no one else.” Aune, 464 N.W.2d at 5 (emphasis added).

Taken together, the High-Grade Oil-Arcon-L.R. Foy trilogy has repeatedly
endorsed broad state-level immunity from suit. While Claimants argue for a commercial-
governmental analysis as an alternate method of waiving immunity, it is clear the Court
has instead relied on the legislature’s express waiver under the U.C.C. in exposing one
state entity — the cement plant — when it directly sold goods to customers.

Similarly, Aune, involving an express waiver and a low-level public entity, offers
no authority to support a waiver of sovereign immunity as to State. In fact, the Aune
Court’s solicitude for state-level sovereign immunity, as opposed to that of municipalities
or water districts, is best read as reaffirming the central premise of High-Grade Qil,
rather than overturning it as Claimants contend. Thus, the High-Grade Oil Court’s
holding that “...there cannot be successfully maintained ... a distinction between ... a
‘sovereign’ and ‘nonsovereign’ capacity of the state...” without legislative waiver

remains undisturbed. High-Grade Oil v. Sommer, 295 N.W.2d at 738.
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The entities comprising State (i.e., the State of South Dakota, South Dakota
Department of Tourism and State Development, South Dakota Governor’s Office of
Economic Development, and South Dakota Department of Tourism) are all state-level
agencies of the government of South Dakota or the state itself, no legislative waiver
applies, and they are thus immune. Even if the Court accepts as fact that the state
agencies comprising State in this action were engaged in a commercial enterprise, it
ultimately makes no difference; State remains immune under High-Grade Oil. Id. As
such, the trial court properly dismissed Claimants’ action.

B. THE TRIAL COURT CORRECTLY APPLIED SOVEREIGN IMMUNITY
TO BAR CLAIMANTS’ ACTION BECAUSE EVEN UNDER A GENERAL
COMMERCIAL-GOVERNMENTAL ANALYSIS, STATE DID NOT AND
COULD NOT ACT IN A COMMERCIAL CAPACITY.

Claimants’ assertion that State’s alleged commercial activity operated as a waiver
of its sovereign immunity in essence asks this Court to find an implicit waiver whenever
State promotes economic development, rather than the express legislative waiver
previously required by this Court. Assuming, arguendo, the Court is otherwise inclined
to accept this invitation to abrogate state-level sovereign immunity judicially and engage
in a general commercial-governmental function analysis, State’s actions still fall short of
the commercial conduct necessary to waive immunity. Not only were State’s economic
development efforts governmental in nature, but also, as a matter of law, State did not

have the ability to act in the commercial capacity Claimants advance.

1. State’s Promotion of Economic Development Does Not Make Its
Actions Commercial, Even If Implemented by a Third Party.

Claimants invite the court to accept as fact a legal conclusion that the State acted

commercially “through various agencies operating as commercial enterprises.”

11



Appellant’s Brief at 9. In so doing, Claimants ignore not only the obvious role of
government in promoting economic development, but also United States Supreme Court
precedent endorsing the same. See Kelo v. New London, 545 U.S. 469 (2005). That
Court, construing the use of government action to facilitate a private economic
development project, conclusively stated, “Promoting economic development is a
traditional and long-accepted function of government.” Kelo, 545 U.S. at 484 (emphasis
added). Furthermore, the government may choose to rely on a private entity to
implement its economic development purpose without losing its essential governmental
character. Id. at 486 (quoting Berman v. Parker, 348 U.S. 26, 33-34 (1954) (stating,
“The public end may be as well or better served through an agency of private enterprise
than through a department of government, or so the [legislature] might conclude....”)).

Claimants’ brief makes no mention of Kelo, but instead advances a litany of
authority — mostly of limited precedential value to this Court — in an attempt to bolster its
analogy that State’s actions were commercial, rather than governmental, in character.
None concerns implementation of state-level economic development policy and each is
easily distinguishable from this action.

Calif. Sand & Gravel, Inc. v. United States, a U.S. Claims Court case, involved a
congressional waiver of sovereign immunity under the Tucker Act, 28 U.S.C. 1491
(1988), on an underlying U.S. Army Corps of Engineers contract. 22 Cl. Ct. 19, 23
(1990), aff’d, 937 F.2d 624 (Fed. Cir. 1991). Claimants’ refer to a specific passage to
support its contention of a broad commercial activity exception to sovereign immunity:

Whenever the United States casts off its cloak of sovereign immunity to engage in

a business-type activity with a business-minded purpose, it must be treated as a
private commercial contractor.
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Id. at 29 (citing Standard Oil Co. v. United States, 267 U.S. 76, 79 (1925)).

Claimants’ reference is misleading. In fact, the quotation simply introduces the
U.S. Claims Court’s discussion of what standard is appropriate for interpreting the Corps
of Engineers’ contract in a dispute over termination, not whether immunity applied to the
Corps of Engineers. 1d. at 30. The court used the passage as the basis for concluding the
contract should be interpreted “as if the government were a private enterprise.” ld. The
court then found government contracts must be given “the meaning imputed to a
‘reasonably intelligent contractor’” in the circumstances and ultimately tested the
government’s contract favorably against the standard a private enterprise would have for
termination. 1d. No similar legislative waiver akin to the Tucker Act is at issue here.
Under Claimants’ own approach, State’s contract with SDRC, Inc. disclaims any
commercial relationship between them, and the contract must be — and most naturally is —
interpreted as such.

Claimants’ invocation of U.S. Supreme Court cases involving the State of
Georgia is similarly misplaced. A close reading of the Court’s opinion in Georgia v. City
of Chattanooga suggests Georgia’s acquisition of land in Tennessee was more critical to
the Court’s immunity analysis than its commercial activity, as the Court concluded
Tennessee’s own sovereign power of eminent domain would be extinguished by holding
her sister state immune. 264 U.S. 472, 480 (1924). In the background was Georgia’s
prior request for — and receipt of — permission from Tennessee for the railroad
acquisition, which, in the Court’s view, further served to waive Georgia’s immunity. See
id. at 480-81. No such sister-state tension is at issue here, nor is actual State ownership

of the commercial enterprise at issue, as was the case in Bank of the United States v.
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Planters’ Bank of Georgia, 22 U.S. 904 (1824). The Planters’ court may have indeed, as
Claimants assert, announced that when a government becomes a “partner” in a company
“it devests [sic] itself ... of its sovereign character...,” but the Court also required the
state partner — unlike State here — actually to “hold[] an interest in it.” Id. at 907.

The common theme in Claimants’ lengthy recitation of other out-of-state
authority is that a limitation of sovereign immunity exists for lower-level governmental
entities engaged in commercial activity. See Junior Coll. Dist. of St. Louis v. St. Louis,
149 S.W.3d 442 (Mo. 2004) (finding no immunity for municipal water service), Pierson
v. Cumberland County Civic Ctr. Comm’n, 540 S.E.2d 810 (N.C. Ct. App. 2000)
(granting no immunity for county-run event center), Nestman v. South Davis County
Water Improv. Dist., 398 P.2d 203 (Utah 1965) (holding no immunity for regional water
district), Hutton v. Martin, 252 P.2d 581 (Wash. 1953) (allowing no immunity for
municipal garbage service). These cases admirably reflect this Court’s own precedent in
Aune, 464 N.W.2d 1, and Olesen, 2004 S.D. 136, but like Aune and Olesen they concern
only lower-level government entities, not the State of South Dakota and its agencies.
These cases therefore add little to the discussion and offer no support for abrogating the
sovereign immunity standard in place under High-Grade Oil, 295 N.W.2d 736.

In this case, the South Dakota legislature created the agencies comprising State

and charged them with a broad economic development mission.* State chose to pursue

federal designation as an EB-5 regional center to assist in supporting its economic

4 During the years in question, the economic development purpose and functions of the
Department of Tourism and State Development were codified in SDCL 1-52-3.2 and 1-
52-3.3. These statutes were transferred to the Governor’s Office of Economic
Development in 2011 and now appear as SDCL 1-53-3 and 1-53-4. Exec. Order No.
2011-01. Ch. 1, S.D. Sess. Laws 2011.
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development policy. State contracted with SDRC, Inc. to manage the regional center as
an independent contractor and allowed a separate mechanism through which investors
associated with commercial projects SDRC, Inc. proposed could receive favorable federal
immigration benefits. That SDRC, Inc.’s commercial projects may have furthered South
Dakota’s economic development does not transform them into State’s commercial
enterprises as a matter of law. Rather, State’s pursuit of economic development was akin
to the condemnation action in Kelo and the use of a private entity to effect a
governmental community redevelopment plan in Berman. State’s contract with SDRC,
Inc. was fully governmental, not commercial activity that waives sovereign immunity.

2. State’s Implementation of the Federal EB-5 Program Was
Governmental, Not Commercial, Activity Under South Dakota Law.

Governmental activity “can be generally defined as the State’s obligation to
provide for the health, safety, or general welfare of the public generally.” L.R. Foy, 399
N.W.2d at 340. This standard compares favorably with the statutory purpose of the
Governor’s Office of Economic Development: “The Governor's Office of Economic
Development shall forge a private-public partnership ... to create jobs that create goods
and services ... which results in the creation of new wealth.” SDCL 1-53-3 (emphasis
added). State’s activities aimed at promoting the general welfare through creation of jobs
and new wealth would thus be consistent with not only the U.S. Supreme Court’s
approach in Kelo, but also this Court’s approach to governmental activity under L.R. Foy.
See L.R. Foy, 399 N.W.2d at 346.

A clear distinction exists between Arcon and L.R. Foy, where the Court dealt with
an entity created in the state constitution to sell goods, and State’s management of a

federal immigration program as part of its overall efforts to promote the general welfare
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through economic development. Unlike the cement plant, State had no “goods” to sell
other than perhaps South Dakota’s business climate and its potential advantage to
projects. Further, State employed a number of tools to advance South Dakota’s economic
development through the Northern Beef Packers project, of which the EB-5 program was
but one example. CR 606 (listing $8 million in proposed State of South Dakota financing
through State’s EDFA and REDI loan programs). The EB-5 program is thus best
understood as a policy tool utilized by State as part of its toolkit, not an independent
venture set up for commercial purposes.

3. State Could Not Engage in Commercial Activity Through SDRC, Inc.
Because It Lacked Authority Under South Dakota Law.

As a matter of law, both the South Dakota constitutional framework surrounding
state-owned enterprises and State’s own Consulting Contract with SDRC, Inc. contradict
Claimants’ assertion State engaged in commercial activity via SDRC, Inc. and LP6. As
such, the Court is free to disregard Claimants’ sweeping legal conclusions about State’s
commercial conduct when disguised, as they are here, as factual allegations. Nygaard,
2007 S.D. 34 at 1 9.

Constitutionally, the State of South Dakota is prohibited from engaging in a
business venture unless “its authority over the project is to be absolute.” In re Request
for an Adv. Op. Concerning Const. of H.B. 1255, H.B. 1132, and H.J.R. 1004, 456
N.W.2d 546, 549 (S.D. 1990). Partial state government ownership of a business venture
is therefore unconstitutional, because such ownership does not carry with it absolute

management and control. Id.
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Consistent with this restriction, State’s contract with SDRC, Inc. stated:

23. Nothing in this Agreement shall be construed to give rise to a partnership or

joint venture between SDRC and [State]. Rather, SDRC shall be acting as an

independent contractor and this Agreement is intended to be in the nature of a

professional services and licensing agreement.
CR 671. Nothing in the Consulting Contract required SDRC, Inc., as an independent
contractor, to form limited partnerships to make loans to projects, or even to pursue
projects at all. See generally CR 663-673. Any control State had over SDRC, Inc.’s
activities was limited by the contract to general project approval and ensuring SDRC,
Inc.’s administration of the regional center under federal guidelines. CR 663-665. Under
the contract, SDRC, Inc. could even pursue projects without State approval if they were
otherwise eligible under the higher investment threshold for those EB-5 projects not
associated with a regional center. State’s involvement was thus properly cabined off
from the commercial activities of SDRC, Inc. under the Consulting Contract, in

accordance with the constitutional limits that apply to all state government entities.

4. Claimants’ Foreign Sovereign Immunities Act Analysis Not Only
Misconstrues South Dakota Law, But Also Fails on Its Own Terms.

Claimants also rely on a line of Foreign Sovereign Immunities Act (28 U.S.C. 8
1602 et seq.) (“FSIA”) cases for the proposition that “a sovereign’s solicitation of
investments and/or misrepresentations concerning securities ... are commercial activities
to which sovereign immunity does not apply.” Appellant’s Brief at 14. This contention
again assumes, incorrectly, the Court’s holding in High-Grade Oil has been supplanted
by a functional test for sovereign immunity under South Dakota law. In place of High-

Grade Qil, Claimants instead urge this Court to import FSIA jurisprudence into South
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Dakota law, yet misunderstands both how FSIA is used procedurally at the federal level
and how these FSIA cases undermine its own argument.®

First, FSIA is a jurisdictional statute enacted by Congress that makes foreign
states presumptively immune from the subject-matter jurisdiction of U.S. courts. EIG
Energy Fund XIV, L.P. v. Petroleo Brasileiro, S.A., 894 F.3d 339, 344 (D.C. Cir. 2018).
The logic of FSIA in promoting comity among nations is apparent: subjecting foreign
states to suit in U.S. courts chills relationships of value to U.S. diplomacy and potentially
exposes the United States to the same abroad. See Tucker v. Whitaker Travel, Ltd., 620
F. Supp. 578, 583 (E.D. Pa 1985). A foreign state, its political subdivisions, and
majority-owned agencies or instrumentalities may all benefit from FSIA. See 28 U.S.C.
8 1603(a). A commercial activity exception under FSIA applies to acts in the United
States or to extraterritorial acts having a direct effect in the United States. 28 U.S.C. §
1605(a)(2). However, unlike the comity-based subject-matter jurisdiction analysis to
which FSIA applies under federal Rule 12(b)(1), in the state-level Rule 12(b)(5) posture
here, state sovereign immunity is a defense that bars relief, not a bar to the court’s
jurisdiction over the matter. Thus, FSIA analysis is a priori inapposite.

Second, Claimants FSIA cases provide no compelling authority to overrule the

Court’s High-Grade Oil standard. Of the five cases cited in Claimants’ brief, two are

® Claimants also advance a collateral argument that state sovereign immunity does not
extend to acts committed beyond the state’s borders. Appellant’s Brief at 17, n. 6. Both
cases cited by Claimants, State v. City of Hudson, 42 N.W.2d 546 (Minn. 1950), and City
of Cincinnati, Ohio v. Commonwealth ex rel. Reeves, 167 S.W.2d 709 (Ky. 1942)
concern municipal, rather than state, ownership of physical property in adjacent states
and are thus more akin to Aune and distinguishable from the present case. Further, in
Hair v. Tennessee Cons. Retirement System, a federal district court examined the same
quotation Claimants cite from Cincinnati and Hudson, labeling it “dicta” and applying
instead a state “alter ego” analysis. 790 F.Supp. 1358, 1362 (M.D. Tenn. 1992).
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out-of-circuit federal district court cases construing federal, not state, law, and thus
entitled to no deference by this Court when determining how sovereign immunity applies
to State. Tucker concerns a national government agency of the Bahamas, while
Wasserstein Perella Emerging Markets Fin., L.P. v. Province of Formosa, 2000 WL
573231 (S.D.N.Y. 2000), concerns a sub-national province of Argentina akin to a state.
The remaining three circuit court cases (Wolf v. Banco Nacional de Mexico, S.A., 739
F.2d 1458 (9th Cir. 1984); Atlantica Holdings, Inc. v. Sovereign Wealth Fund Samruk-
Kazyna JSC, 813 F.3d 98 (2d Cir. 2016); EIG Energy, 894 F.3d 339 (D.C. Cir. 2018),
similarly construe federal law and concern instrumentalities of foreign governments, not
actual state government agencies, as in the case at bar. Each ultimately undermines
Claimants’ own argument as follows.

In Tucker, 620 F. Supp. 578, plaintiffs sought to hold the Bahamian government
liable for injuries suffered while horseback riding on vacation. The court rejected
plaintiffs’ contention the government’s regulation of the tourism industry was
commercial activity under FSIA, finding such involvement instead “peculiarly
governmental.” Id. at 584. While the court did find the government’s advertising and
promotion of tourism could be commercial activity under FSIA, it also required a “nexus
between the plaintiff’s grievance and the sovereign’s commercial activity....” Id. Inthe
court’s view, the negligence of a private tour operator was too remote to hold the
government accountable under FSIA. Id. at 585. The nexus between State’s regulation,
development, and implementation of economic development policy and the acts of

SDRC, Inc. and LP6 while soliciting investors, such as Claimants, is similarly attenuated.
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Wasserstein, 2000 WL 573231, tested whether an investment banking transaction
qualified as commercial activity under FSIA when it involved an Argentine province’s
wholly owned bank, which was later privatized, after which the province stepped directly
into negotiations with the U.S. party before ultimately refusing to close on the deal. On a
complex set of facts, the court held FSIA’s commercial activity exception applied to the
province because “[r]etaining a private investment bank to raise money for a loan, like
borrowing money and issuing debt instruments, is an inherently commercial transaction.”
Id. at 9. However superficial the similarities with Claimants’ case may be, Wasserstein is
fully distinguishable on three grounds. First, the circumstances first giving rise to the
claim began when the bank, unlike SDRC, Inc. and LP6, was wholly owned by the
province. Second, unlike the present case, there was direct governmental action: a
provincial official stepped in to negotiate directly with the plaintiff following the bank’s
privatization. Third, the province executed a written instrument and later provided
comfort letters to the plaintiff before ultimately reneging on the deal.

Wolf, Atlantica, and EIG Energy are all similar in that they involved entities either
wholly or majority owned by foreign governments. In each case, for broadly similar
reasons, the court found the FSIA commercial activity exception applied. However,
Claimants ignore an important U.S. Supreme Court decision construing the limits of state
ownership under FSIA applicable here. In Dole Food Co. v. Patrickson, 538 U.S. 468
(2003), the Court announced that for purposes of 28 U.S.C. § 1603(b) (FSIA’s definition
of “agency or instrumentality of a foreign state™), indirect subsidiaries of a foreign state

are not instrumentalities of the foreign state because “only direct ownership of a majority
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of shares [by the foreign state] satisfies the statutory requirement.” Id. at 474 (emphasis
added).

Here, there is no direct State ownership of SDRC, Inc., as in Wolf, Atlantica, and
EIG Energy, and therefore certainly no ownership of SD Investment Fund LLC 6 or LP6
given the Court’s approach in Dole. There is no direct State engagement with Claimants
akin to Wasserstein, but at best the attenuated relationship the district court rejected in
Tucker. Thus, even under Claimants’ own FSIA analogy, there is insufficient basis to
waive State’s sovereign immunity.

o. Claimants’ Argument on Appeal for a State Securities Law

Immunities Exception Was Waived and Never Pled, But in Any Event
Requires Commercial Activity Not Present Here.

Claimants, for the first time, now contend the legislature’s enactment of the
Uniform Securities Act of 2002 (SDCL 47-31B-101 et seq.) (“Act”) operates as a waiver
of sovereign immunity against State in the same manner as the U.C.C. did with the state
cement plant in Arcon and L.R. Foy. Appellant’s Brief at 19. Claimants failed to present
this argument to the trial court, and thus it is waived on appeal. Cain v. Fortis Ins. Co.,
2005 S.D. 39, 22, 694 N.W.2d 709, 714 (citing Action Mech., Inc. v. Deadwood
Historic, 2002 S.D. 121, 1 50, 652 N.W.2d 742, 755).

Just as Claimants failed to present this argument to the trial court, Claimants also
failed to allege specifically any violation of the Act in its Amended Complaint. See CR
114-125.5 Allowing this new argument on appeal would allow Claimants to amend

constructively its Complaint a second time to add a cause of action after the circuit

¢ The Amended Complaint details five counts: Common Law Fraud, Breach of Fiduciary
Duty, Aiding and Abetting Breach, and Pierce the Corporate Veil. No count in the
Amended Complaint invokes the Act or any specific provision for relief in Chapter 47.
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court’s dismissal below. This Court roundly rejected such a result in Hernandez v. Avera
Queen of Peace Hosp., 2016 S.D. 68, 1 23, 886 N.W.2d 338, 346 (refusing to address
claim of discrimination because appellant “never asserted [such] a cause of action” in her
complaint). Claimants’ Securities Act waiver argument is similarly infirm.

Should the Court nevertheless consider this new argument on appeal, it will find
Claimants’ analogy falls far short of this Court’s requirements in a Rule 12(b)(5) context
and in the U.C.C. cases involving sovereign immunity above. As noted at the outset of
this brief, overcoming a motion to dismiss for failure to state a claim requires more than a
speculative right to relief. Hernandez, 2016 S.D. 68, { 23. Assuming, arguendo, the
Court applies the Act’s definition of “person” set forth at SDCL 47-31B-102(20) to State
as it did in the U.C.C. context with “organization,” civil liability under the Act still does
not attach unless State “sells” a security. SDCL 47-31B-509(b). “Sale” of a security is
defined elsewhere in the Act as “every contract of sale, [or] contract to sell ... [a
security], and offer to sell includes every attempt or offer to dispose of, or solicitation of
an offer to purchase, a security....” SDCL 47-31B-102(26). Setting aside the Consulting
Contract’s bar, South Dakota’s own Constitution barred State from owning shares in
SDRC, Inc. or any of its affiliates that sold or offered LP6 securities.” Claimants have
not alleged State directly offered or sold LP6 securities to investors. The Offering Memo

provided to Claimants was issued by SDRC, Inc., not by State. The general partner of the

’ See infra, Section B.3 for a complete discussion of restrictions on State’s commercial
activity under South Dakota law and State’s contract with SDRC, Inc.
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limited partnership was an affiliate of SDRC, Inc., not of State. State was at minimum
three steps removed from the sale of the LP6 securities.?

In advancing its new Securities Act argument on appeal, Claimants now invite the
Court to fill in the blanks for Claimants, seeking to transform the broad assertions in its
own Amended Complaint into Court-supplied facts in an effort to “raise more than a
speculative right to relief.” Hernandez, 2016 S.D. 68, { 15 (citing Sisney, 2008 S.D. 71, |
8, 754 N.W.2d at 643). The generalized facts as pled in the Amended Complaint, even if
true, stand in stark contrast to the direct sale of cement to customers by a wholly state-
owned enterprise the Court had in mind when applying the U.C.C. to waive sovereign
immunity in Arcon and L.R. Foy. Claimants’ redress under the Act, if any, ultimately lies
with SDRC, Inc., not State. The legislature’s enactment of the Uniform Securities Act of
2002 is therefore simply insufficient to waive sovereign immunity given the Court’s

approach in Hernandez and the U.C.C. cases above.

8 LP6 (entity allegedly issuing securities) to SD Investment Fund LLC 6 (general partner)
to SDRC, Inc. (consultant) to State.
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CONCLUSION

For the reasons stated above, State urges this Court to affirm the trial court’s
Order dismissing Claimants’ case below.

Dated this 16™ day of January, 2020.

/s Paul E. Bachand
Paul E. Bachand
Special Assistant Attorney General
PO Box 1174
Pierre, SD 57501
(605) 224-0461
pbachand@pirlaw.com
Attorney for Appellees

/s/_Robert Morris

Robert Morris

Special Assistant Attorney General
PO Box 370

Belle Fourche, SD 57717

(605) 723-7777
bobmorris@westriverlaw.com
Attorney for Appellees
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MEMORANDUM DECISION

Defendants in the above captioned matter, State of South Dakota, South
Dakota Department of Tourism and State Development, South Dakota Governor's
Office of Economic Development and South Dakota Department of Tourism, have
filed a Motion to Dismiss the Plaintiffs Complaint pursuant to SDCL § 15-6-12(b)(5)
for failing to state a claim upon which relief can be granted. Specifically,
Defendants assert that sovereign immunity bars this suit against the State.

BACKGROUND

Plaintiff is a limited liability company who claims its members were
fraudulently induced by the Defendants’ misrepresentations to invest over $500,000
each through a limited partnership, SDIF Limited Partnership 6 (“LP6”), in a beef
processging plant (“Project”). Opposition to Defendants’ Motion to Dismiss at 1. Said
Project was intended to comply with a federal program known as the immigrant
investment program (“EB5 Program”) which provides preferred immigration status
to foreign nationals who invest over $500,000 in projects designed to boost
employment in designated areas of the United States. Id. This includes the area of
South Dakota where the beef processing plant was located. Id.

Plaintiffs contend that at the time its members were induced to invest, the
beef processing plant was “undercapitalized and lacked the financial wherewithal to
be a viable investment”. Id. at 2. Plaintiff goes on to allege,

“The State of South Dakota, through various agencies
operating as commercial enterprises!, oversaw the EBS
Program in South Dakota. In 2009, South Dakota
engaged defendant SDRC, Inc., a corporation wholly
owned by a former South Dakota employee, defendant,
Bollen, to administer and promote the EB5 program in
South Dakota. Together, the defendants were in the
business of soliciting investments in EB5 projects in
South Dakota, together they induced plaintiffs members
to invest in the Project through misrepresentations, and
together they are liable for the damages they caused.”

Id.

During oral arguments held on March 10, 2018, in front of Honorable Judge
Mark Barnett, Sixth Circuit, Defendants acknowledged that though they initially

1 Plaintiff refers to ‘State of Scuth Dakets’, ‘South Dakota Department of Tourism and State
Development’, ‘Scuth Dakota Governor's Office of Economic Development’, and ‘South Dakota
Department of Tourism’ collectively as “South Dakota”
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had three reasons to dismiss the Complaint, they were only focused on one:
sovereign immunity. Reason number two wasg the applicable statute of limitations,
which counsel agreed was a defense that must be affirmatively pled in an Answer or
other responsive pleading. Hr'g Tr. at 5:17-23. Judge Barnett and Counsel then
agreed that a Motion to Dismiss was not a responsive pleading, and therefore there
was no reason to address statute of limitations until it was affirmatively pled. Id.
at 5:24-6:10. Further, Defendants’ Counsel concedes that the issue of notice under
SDCL § 3-21-2 is a secondary issue. Id. at 9:21-22. The primary issue in
determining the Motion to Dismiss is whether the State of South Dakota is entitled
to sovereign immunity. Id. at 9:22-24. As such, this Memorandum Decision will

focus on the issue of sovereign immunity.

QUESTION PRESENTED

L. Whether this suit against the State of South
Dakota is barred by sovereign immunity?

LEGAL STANDARD

Sovereign Immunity 18 the right of public entities to be free from liability for
tort claims unless waived by legislative enactment. Pnblic Entity Pool for Ligbility
. Score, 2003 8.D. 17, § 7 n. 3, 6568 N.W.2d 64, 67 n. 3 (citing 4lden v- mine, 527
U.S. 706, 715, 119 8.Ct. 2240, 2247, 144 1.Ed.2d 626 (1999)). Whether sovereign
immunity applies is a question of law. Bickner v. Raymond Township, 2008 SD 27,
9 10, 747 N.W.2d 668, 671.

ANALYSIS
L

Whether this suit against the State of South Dakota is barred by sovereign

In South Dakota, the Legislature has the authority to direct how the State of
South Dakota may be sued. As provided by our State’s Constitution, “The
Legislature shall direct by law in what manner and in what courts suits may be
brought against the state.” S.D. Const. Art. 3, § 27. In the absence of constitutional
or statutory authority, an action egnnot be maintained against the State. Pyblic
Entity Pool for Liability v. Score, sypra, (citing generally Lick v- Dadl, 285 N.-W.2d
594 (S.D. 1979% Darnall v. State, 79 S.D. 59, 108 N.W.2d 201 (1961); Griffis v
State, 68 8.D. 360, 2 N.W.2d 666 (1942); M llen v. Dwight, 42 8.D. 171, 173 N.W.
645 (1919)) (emphasis added).



Defendants take the position that “[tlhe South Dakota Department of
Tourism and State Development, the Governor's Office of Economic Development
and the South Dakota Department of Tourism are State agencies and thus entitled
to sovereign immunity.” Motion to Dismiss at 4. The South Dakota Supreme Court
has “consistently held that it is the exclusive province of the legislature and not the
courts to abrogate or limit the doctrine of sovereign immunity. In the absence of an
express statutory waiver, [they] strictly adhere to this constitutionally mandated
doctrine.” Aacon Const Co., Inc. v. South Dakota Cement lant, 349 N.W.2d 407
(see also Kringen v. Shea, 333 N.W.3d 445 (S.D. 1983); Merrill v. Birhanzel, 310
N.W.2d 522 (S.D. 1981% High-Grade Oil Co., Inc. v. Sommer infrai 4rms V.
Minnehaha County; 69 S.D. 164, 7 N.W.2d 722 (1943).

Plaintiffs make two distinet arguments agamst the applicability of sovereign
immunity in this case. One is that sovereign immunity was waived pursuant to
SDCL § 21-32A-1. Opposition to Defendants’ Motion to Dismiss at 3. The second is
that “sovereign immunity does not apply to commercial enterprises such as South
Dakota’s efforts to get people to invest in EB5 projects in South Dakota.” Id. Each
of these arguments wil! be addressed in turn.

A. Did the State waive sovereign immunity pursuant to SDCL § 21-324-1?

Defendants argue that the State agencies have not waived sovereign
immunity, nor could they because the authority to waive sovereign immunity is
vested solely in the Legislature, Motion to Dismiss at 4 (emphasis added).
Moreover, Defendants hold out to this Court that “at no time has the Legislature, in
accordance with Article IIT, § 27, enacted a waiver of the State’s sovereign

immunity.” Id,
Plaintiff's argument of waiver is rooted in SDCL § 21-32A-1, which reads,

“To the extent that any public entity, other than the state,
participates in a risk sharing pool or purchases liability
insurance and to the extent that coverage is afforded
thereunder, the public entity shall be deemed to have
waived the common law doctrine of sovereign immunity
and shall be deemed to bave consented to suit in the same
manner that any other party may be sued. The waiver
contained in this section and §§ 21-32A-2 and 21-32A-3 is
subject to the provisions of § 3-22-17.”

SDCL § 21-32A-1.

Plaintiffs point to a Consulting Agreement providing for SDRC to administer
and market the EB5 program. Opposition to Defendants’ Motion to Dismiss at §, n.
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4. Plaintiffs contend that this Agreement required SDRC to “purchase at least $3
million of insurance, naming [South Dakota Department of Tourism and State
Development] as an additional insured, to cover ‘SDRC’s obligations to indemnify
provided for herein ... ..” Id. Plaintiffs position then, is that the State agencies
participated in a “risk sharing pool” and “coverage was afforded thereunder,” and
the State has thus waived any protections which sovereign immunity might have

otherwise provided. Id.

However, this Court looks to Kpgh-Grade Oil Co, Inc. v. Saminer, 295 N.W.2d
736, in which the South Dakota Supreme Court addressed the issue of whether the

purchase of liability insurance constitutes a waiver of immunity. The Supreme
Court declined to rule that the purchase of liability insurance constituted a waiver

of governmental immunity. Kigh-Qrade Qi Co., Inc. at 739. The Court first found
that there was no statutory authority for the departments or agencies to purchase
the policies. Jg. Similarly, in the current case, the Plaintiffs have not directed this
Court to anything other than a Consulting Agreement which allowed for the

purchase of insurance. The gh-GQrade Court went on to hold that neither of the
agenciea that purchased the insurance had “constitutional or statutory autherity to

waive the governmental immunity by purchasing liability coverage.” Jd. The Court

goes on to hold that it is “ondy the legislature, expressing the will of the sovereign
people, that is authorized to make this decision. No state official or board can usurp

that authority,” Jd. (emphasis added).

In the case before this Court, there has been no indication or documentation
that shows that the legislature has waived sovereign immunity. This Court, in
accordance with South Dakota case law, declines to hold that purchase of insurance
by SDRC constitutes waiver under the law.

B. Was the State engaged in a commercial enterprise, which would bar them
from asserting sovereign immunity?

Defendants contend that the State is shiclded by sovereign immunity,
regardless of an issue of “commercial enterprise”, because the
“proprietary/commercial function is not applicable to the State of South Dakota.”
Motion to Dismiss at 4, n. 4 (citing High-Grade Oil Co., Inc. v: Sommer, 295 N.W.2d
736, 738 (8.D. 1980). Their argument continues,

“The functions of a [non-state] public entity which are
proprietary or commercial, as opposed to governmental,
are not shielded by sovereign immunity.’ 4une v BV
Water Dist., 464 NW.2d 1, 3 (S.D. 1990). As to the State
itself, ‘there is no distinction between governmental and
proprietary functions” Kigh-Grade Ol Co., lac, lsupm,
at 738]. Therefore, the inquiry into whether a function is
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governmental or proprietary is only relevant in the case of
non-state public entities like municipalities, which
participate in the State’s sovereign immunity only, ‘to a
lesser extent.” Qune v. B-Y Water Dist., 464 N.'W.2d at 5.”

Id.

Plaintiffs, in their response, cite to Qune v. B-Y Water Dist., sypra, “where a
state creates or organizes a corporation and operates the same for a commercial
purpose, it is ordinarily subject to suit, the same 28 any private corporation
organized for the same purpose.” Aune at 3. However, Defendants point out that
Aune, is distinguishable from the current case. “In 4une, the 8.D. Supreme Court
held that SDCL 46A-9-3 provided the direct manner in which a water user district
(i.e. B-'Y Water District) could be sued. The Court determined that B-Y was a
business enterprise with a commercial purpose, and that sovereign immunity does
not extend te business enterprises with a commercial purpose.” State’s Response to
Plaintiffs Opposition to Motion to Dismiss at 3-4. This Court agrees with the
Defendant’s position that a water district, such as that in 4une, is much more like a
municipality, and far removed from the sovereign immunity that the State enjoys.
Id. at 4. Also, in 4Qune, SDCL 46A-3-3 was a specific fegislative enactment which
would constitute a waiver of sovereign immunity. As discussed above, no such
enactment exists in the current case.

Both parties also point this Court to two cases involving the South Dakota
State Cement Plant: A4recon Const. Co., Jnc. v. South Dakota Cement Plant, 349
N.W.2d 407, and LR Foy Const. Co., Inc. v. South Dakota State Cement Plant
Cam’n. The Supreme Court in both cases found that sovereign immunity had been
waived, however, these cases are factually distinguishable from the current case. In
Areon, the South Dakota Supreme Court first found that the cement plant is an arm
of the state under Article XIII, § 10 of the South Dakota Constitution, which
declares that the manufacture, distribution, and sale of cement and cement
products is a function of state government, thus it retains sovereign status. A4rcon
at 410. However, the Court goes on to hold that “when the legislature enacted the
UCC it expressly waived sovereign immunity for the cement plant whenever the
cement plant enters into contracts for the sale of goods.” Jd. In the current case
there ie no UCC claim which can apply, thus making the 4reon case unrelated to
the facts before this Court.

Plaintiff also cited IR Foy Const., stating that, “[wlhere the State elects to
operate a business enterprise solely for commercial purposes, it ought not be
permitted to avoid its legal responsibility by invoking the doctrine of governmental
immunity. [It] should be amenable to suit for mismanagement, bad faith actions
and negligent conduct, just as the private sector is made responsible.” Z.B Foy
Const. at 346. Again, this Court finds that the [.R Foy Const case is not
analogous to facts found in the case before it. In £, K. Foy Const., the South Dakota
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Supreme Court again held that the commereial tort claims involved were related to
obligations and remedies within the intent and meaning of the UCC, which they
previously found to be an express waiver of sovereign immunity by the Legislature.

There is no foundation by which the Plaintiffs have shown that the State was
engaged in any sort of similar commercial activity as that contemplated by the
State Supreme Court in the cement plant cases where the activity was an ongoing,
contractual, obligation to sell cement. Certainly there are no activities that would
fall under the purview of the UCC. Further, there have been ne constitutional
enactments regarding the EB5 Program as a commercial enterprise engaged in by

the State.
CONCLUSION

For the foregoing reasons the Defendant’s Motion to Dismiss is GRANTED.

XV 3 ame

Honorable John Brown
Presiding Sixth Circuit Court Judge
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AMENDED COMPLAINT: WITH ATTACHED EXHIBITS - Scan 1 - Page 1 of 12

STATE OF SOUTH DAKOTA ) IN CIRCUIT COURT
)88,
COUNTY OF HUGHES ) SIXTH JUDICIAL CIRCUIT
LP6 CLAIMANTS L1C,
Plaintiff,

CIV.NO. 15-312
v,

SOUTH DAKOTA DEPARTMENT OF TOURISM )

AND STATE DEVELOPMENT, SOUTH DAKOTA ) AMENDED
GOVERNOR'S OFFICE OF ECONOMIC COMPLAINT
DEVELOPMENT, SOUTH DAKQTA
DEPARTMENT QF TOURISM, THE STATE OF
SOUTH DAKOTA, SDRC INC., SD Investment
Fund LLC 6, and JOOP BOLLEN,

Defendants.

COMES NOW Plaintiff, LP6 Claimants LLC ("Plaintiff or Claimants LLC"), by and

through its undetsigned counsel and for its canse of action against Defendants states and alleges

as follows.

NATURE OF THIS ACTION

1.  Plaintiff brings this action to redress the fraud commitied by Defendants by which
Plaintiff’s members were unlawfully solicited to invest in and provide financing for a project
undertaken by Northern Beef Packers Limited Partnership ("NBP") to build, develop and operate
a beef processing plant in South Dakota (the "Project”). Defendants induced the members of
Plaintiff to pay $530,000 dollars each to invest and become limited partners in SDIF Limited

Parinership 6 ("LP 6", a South Dakota limited partnership, which Defendants created and

Filed: $2/8/2015 9:25:34 PMCST Hughes County, South Dakota 32CIV15-000312
- Page 114 -



AMENDED COMPLAINT: WLITH ATTACHED EXHIBITS - Scan 1 - Page 2 of 12

promoted as an investment vehicle for the Project, and to take advantage of a federal program
known as the mmrpigrant investment program pursuant to 8 U.8.C. § 1135(b)(5) (the "EB-3
Program") which facilitates foreign investment in certain communities in the United States for
projects that will significantly benefit thoge communities by creating needed jobs, Under the
program, in exchange for making approved investments, the foreign investors and their
immediate families are granted conditional lawful permanent resident status, which can become
unconditional after two years.

2. Defendants solicited the investment in the Project through written materials, including
Confidential Offering Memoranda (the “Offering Memo™ [Exhibit 1 hereto]) which resuited in
investments in LP6. The Offering Memo contained material misrepresemtations and omissions
upon which the investors relied, which regulted in the aggregate loss of more than $18 million in
investments.

PARTIES

3. Claimams LLC is a New York [imited liability company created and organized to pursue
claims of its members against Defendants. Each member of Claimants LLC, identified on
Exhibit 2 hereto, is a Chinese national [residing in China], each made an investment in LP6, and
each has assigned his/her claim(s) against Defendants to Claimants LLC,

4. Defendant South Dakota Department of Tourism and State Development (the
“Department™) is a South Dakota State Agency with ils principal place of business in Hughes
County. It is a commercial operation of the State of South Dakota. The Department was af all
relevant times responsible to overses EB 5 Program investments in the “regional center” that was

designated by the U.S. Customs and Immigration Service for purposes of the EB 5 Program in

Filed: 12/8/2015 9:26:34 PMCST Hughes County, South Dakota 32CIV15-000312
- Page 115 -



AMENDED COMPLAINT: WITH ATTACHED EXHIBITS - Scan 1 - Page 3 of 12

South Dakota.

5. Defendant South Dakota Governor's Office of Economic Development ("GOED”) is a
South Dakota State Agency with its principal place of business in Hughes County, Itisa
commercial operation of the State of South Dakota. GOED is the successor of the Department,
and succeeds and asgsumes the rights and obligations of the Department in any contract or other
fransaction.

6. Defendant South Dakota Department of Tourism ("DOT") is a South Dakota State
Agency with its principal place of business in Hughes County. It is a commercial operation of
the State of South Dakota. DOT is the successor of the Department, and succeeds and assumes
the rights and obligations of the Department in amy contract or other transaction.

7. Defendant State of South Dakota controls and administers the Department, GOED, and
DOT, and is responsible for their actions. The State of South Dakota, the Department, GOED,
and DOT are hereinafter collectively referred to as "Sowth Dakota."

8. Defendant SDRC Inc. ("SDRC") was engaged by South Dakota in 2009 to run and
promote South Dakota's EB 5 Program pursuant to a Consulting Contract dated December 22,

2009 (the "Consulting Contract").

9. Defendant Joop Bollen ("Bollen") was the sole owner of SDRC and was a former
employee of the State of South Dakota,

10.  Defendant SD Investment Fund LLC 6 ("GP 6"} is a South Dakota limited liability
company organized by Bollen, and is the sole General Partner of LP6. Bollen is the sole member

of GP 6.
11. At all relevant times, South Dakota and Bollen used SDRC and GP 6 as mere

Filed: 12/8/2016 9:25:34 PM CST Hughes County, South Dakota 32CIV16-000312
- Page 116 -
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AMENDED COMPLAINT: WITH ATTACHED EXHIBITS - Scan 1 - Page 4 of 12

instrumentalities to further the conduct alleged herein.
FACTS
The EB-5 Program.

12. Defendants are involved in the business of soli¢iting and securing investments in EB3
projects in South Dakota. The EBS program is the result of a federal law that allows foreign
investors to obtain Iawful permanent resident status for themselves and their families by making
qualifying investments in the United States. Under this program, an employment-based
preference immigrant visa category was created for immigrants secking to enter the United States
to engage or invest in a commercial enterprise that will benefit the U.S. economy and create jobs
per the requirements of the EB-5 Prograin.

13.  The requirements for the program include a minimum $1 million investment, which is
reduced to $500,000 if it is made for a project within a designated regional center. The South
Dakota Iniemationsl Business Institute Dairy Economic Development Region ("SD Regional
Center™) is an approved regional center.

14.  Upon the making of a qualified investment, lawful permanent resident status may be
granted to the investor, his spouse and children less than 21 years of age. The lawful permanent
resident status is initially provided on a conditional basis; the investor and his family can file an
1-829 petition to have the conditional status removed after two years by showing that the investor
and the commercial enterprise have complied with the requirements of the EB-5 Program.

The Selicitation

15. South Dakota is empowered and directed to administer the EBS Program: in South

Dakota and enter into ventures for that purpose, It acts and acted at all relevant times ina

Filed: 12/8/2015 9:25:34 PMCST Hughes County, South Dakota 32CIV15-000312
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AMENDED COMPLAINT: WITH ATTACHED EXHIBITS - Scan 1 - Page 5 of 12

commercial capacity to increase investment in South Dakota.

16.  Pursuant to the Consulting Coniract, South Dakota was responsible (a) for approving
all EB 5 Program projects; {(b) for rejecting projects for lack of feasibility or financial soundness,
and {c) to ensure that the Project was not marketed if not financially sound,

17.  South Dakota acted in concert with the other Defendants at all relevant times to secure
investments in EB § Program entities, including NBP.

18. SDRC held itself out to the public, and more particularly to potential EB 5 Program
investors, as a promoter and manager of the 8D Regional Center for and on behalf of South
Dakota, and as the general partner of the investment vehicles for EBS programs (such as LP6) so
that it could protect the interests of investors, that is, creation of jobs sufficient to secure
permanent residency and repayment of the investment.

15.  With the knowledge and approval of South Dakota, SDRC and Bollen solicited
investments into LP6 through the Offering Memo,

20. Each investor paid $530,000 ($30,000 of which was for fees and expenses) 1o acquire a
Unit Certificate representing & limited partnership interest in LP6. Plaintiff’s members made
such investments commencing in May 2010.

21. LP6 loaned the invested money to NBP for completion and operation of the Project.

Defendants' Misrepresentations and Failure T'o Disclose
Misterial Rishs And Facis,

22. Defendants defrauded the iirvestors in LP6 through muterial misrepresentations and

omissions of material facts in the Offering Memorandum which Defendants knew were false or

were made racklessly, including that:

Filed: 12/8/2016 9:26:34 PM CST Hughes County, South Dakota 32CIV15-000312
- Page 118 -
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- the NBP facility was substantially complete and that the funding to be provided

by LP6 would allow for the completion of remaining construction and the operation of the

facility,

- the Project was competitive and had a sustainable business model;

- the Project was sufficiently capitalized to generate revenue from operations
commencing upon the investment(s) being made;

~ the Project would meet or exceed the minimum number of jobs required under

the EB5 Program,;

- Defendants had carefully reviewed the financial information of the Project and
recominended it as sufficiently sound to generate jobs and repay the loan from the investors;

- the Project had a competitive advantage over other major competitors in the
beef packing industry;

- the investors were protected because the loan being made to the Project would
be secured by security interests on equipment, a corporate guarantee, and a mortgage on the
property;

- NBP will be locally owned and led by recognized beef industry experts.

23.  Each of the representations set forth above was materially false in that;

- the Project did not have adequate financing to achieve sufficient revenue to

create the required jobs or repay loans or support sny refinancing;

-+ given the poor financial condition of the Project the investors could not be

adequately secured;

- the Project did not have any favorable or competitive position and did not have
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AMENDED COMPLAINT: WITH ATTACHED EXHIBITS -~ Scan 1 - Page 7 of 12

sufficient capital to commence operations and generate revenue,

- the Project was owned by foreign investors and not run by beef industry
experts; and

- that the project was already plagued by years of delays and was already in need
of additional financing,

24.  In addition, the Offering Memo contained material omissions, including that:

- NBP had been unable to sell tax increment financing honds to finance the
Project;

- the Project had experienced financial difficulties and the initial foreign EB 5
investors had ousted NBP's management and had become the managers and owners of NBP;

- additional investments or loans of at least $30 million would be required for the
Project to begin operations;

- NBP had itself acknowledged that loans to the Project were extraordinarily
high-risk because the Project was undercapitalized and its assets were not sufficient to repay or
secure any loan;

- substantial liens had been filed againstthe Project;

- NBP was unable to pay, or was delinquent an, property taxes dus and owing;

- other EB-5 investors had lost their money in & similar projest promoted and
administered by Defendants relating to the Veblen East Dairy in South Dakota;

- the Project’s business was subject to legally imposed restrictions and
obligations that placed it at 2 disadvantage.

25.  The members of Plaintiff relied on the misrepresentations and omissions set forth
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AMENDED COMPLAINT: WITH ATTACHED EXHIBITS - Scan 1 - Page 8 of 12

above, and purchased limited partnership interests in LP6.

26.  Asaresult of Defendants’ fraud set forth above the entire investment was lost.
The Colossal Failure of NBP

27. Even with the infusion of as much as $35,000,000 of EB 5 loans, including the
mvegiment made by Plaintiff’s members, the Project was not financially sound, construction was
not completed in 2010, and the plant was not operational that year as represented.

28. NBP did not begin operations until October 2012.

29,  The delay was the result of the Project’s need of additional financing, beyond LP6's
loan, requiring subardination of LP6's loan, which vitiated the secured position that Defendants
had represented would protect the investors.

30. NBP was never profitable.

31, Within eight months of commencement of operations, in April 2013, NEP laid off 108
of its employees because of inadequate financing.

32.  In or about July 2013, NBP filed for bankruptcy protection.

33. Inthe bankruptey proceeding, NBP disclosed that ite failure was the result of
insufficient capital and financing, and that the Project was not financially sound, as Defendants
had represented.

34,  The bankruptcy concluded with the sale of the NBP plant to one of its priority
creditors, and the plant has yet to re-open.

35. Plaintiff’s members lost their entire $18,550,000 investment.

COUNT1
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AMENDED COMPLAINT: WITH ATTACHED EXHIBITS - Scan 1 - Page 9 of 12

(FRAUD)

36.  Plainiiff repeats and realleges each and every allegation in paragraphs 1-35 above as if
repeated at length herein,

37. Defendants made the above representations of fact and omissions knowing them
to be falye at the time, or elss were recklesa in making them.

38, Defendants made those representations and material omissions with the intent to
deceive and for the purpose of inducing Plaintiff’s members to act upon them.

39.  Plaintiff”s membors relied on the representations and omissions.

40.  Byreason of the foregoing, Plaintiff’s members suffered damages of at least
$18,550,000, together with interest thereon,

41,  Plaintiffis entitled to recover the losses its members suffered due to Defendants’ fraud.

COUNT 11
(BREACH OF FIDUCIARY DUTY)

42.  Plaintiff repeats and realleges each and every allegation in paragraphs 1-41 above as if
repeated at length herein.

43,  GP6, as the general partner of LP6, and Bollen, who directly and solely controfled
GP6, owed a fiduciary duty of utmost loyalty to the limited partners, including the members of
Plaintiff.

44, GP 6 and Bollen breached their fiduciary duty to Plaintiff by (i) failing to disclose the
numerous problems with the Project;l (ii) failing to properly manage LP6 and the Plaimtiffs’
members® status as limited partners therein; (jii) placing its interests and the interest of SDRC

and Bollen above the interests of the [nvestors (iv) making the misrepresentations and omissions
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AMENDED COMPLAINT: WITH ATTACHED EXHIBITS - Scan 1 - Page 10 of 12

set forth above.

45, By reason of the foregoing, Plaintiff"s members suffered damages of at least
$18,550,000, together with interest thereon.
46,  Plaintiff is entitled to recover the losses its members suffered due to these Defendants'
breaches of fiduciary duty.
COUNT I
AIDING AND ABETTING BREACH
47.  Plaintiff repeats and realleges each and cvery allegation in paragraphs 1-46 above as if’

repeated at length herein.
48. GP6 and Bollen breached their fiduciary duties to Plaintiff"s members, as set forth

above.

49, South Dakota aided and abetted GP6 and Bollen in such breach by, inter alia,
pettnitting them to administer EBS projects, and the LP6-NBP venture in particular, without
proper supervision and approval,

50. South Dakota knew that GP&'s and Bellen’s conduct vis-a-vis the limited pariners of
LP6 constituted a breach of their fiduciary duties.

51. By reason of the foregeing, Plaintiff"s members suffered damages of at least

$18,550,000.
COUNT IV

PIERCE THE CORPORATE VEIL

52.  Plaintiff repeats and realleges each and every allegation in paragraphs 1-51 above as if

repeated at length herein,

10
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AMENDED COMPLAINT: WITH ATTACHED EXHIBITS - Scan 1 - Page 11 of 12

53. At all relevant times, Bollen exerted complete dominion and control over the corporate
Defendants, and used those entities as more instrumentalities o further their improper conduct

alleged herein.

54, Upon informatien and befief, Bollen controls all outstanding shares of stock in
SDRC, and he is the sole member of GP 6, Bollen is the sole officer and director of SDRC, and
he is the sole member manager of GP 6. Thus, there is a vnanimity of comirol between the two

entities and Bollen.

55. Continued recognition of the Defendant entities as separate legal entities would
produce injustice and inequitable consequences by allowing Bollen to attempt to avoid personal
liability for his wrongful conduct and the wrongful conduct committed by SDRC or GP 6 as mere
instrumentalities of Bollen and South Dakota. Making Bollen and South Dakota personally liable
for any damages or liability created by SDRC or GP & would prevent this injustice and

inequitable consequences.

PRAYER FOR RELIEF
WHEREFORE, Plaintiff prays that this Court grant judgment in favor of Plaintiff

as follows:

A. For Plaintiff and against each Defendant, jointly and severally, in the amourt of

$18,550,000 together with prejudgment interest thereom;
B. For costs and attomeys' fees incurred by Plaintiff in this action; and

C. For such other and fiarther relief as the Court may desem approptiate.

11
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AMENDED COMPLAINT: WITH ATTACHED EXHIBITS - Scan 1 - Page 12 of 12

Dated: December 8, 2015
STEVEN D. SANDVEN LAW OFFICE PC

o/ Steven I). Sandven

STEVEN D. SANDVEN

3600 South Westport Avenue, Ste. 200
Sioux Falls, 8D 57106

{605)332-4408

|ssandvenlaw@ggl.com

12
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§27. Suits against the state.

The Legislature shall direct by law in what manner and in what courts suits may be brought
against the state.

20



1-53-3. Purpose of Governor's Office of Economic Development. The Governor's Office of
Economic Development shall forge a private-public partnership among state government,
local communities, higher education, and the private sector to create jobs that create goods
and services for use within the state and for export outside the state, which results in the
creation of new wealth.

Source: SL 1987, ch 390 (Ex. Ord. 87-1), § 32; SDCL § 1-33-18; SL 2005, ch 10, § 14; SDCL §
1-52-3.2; SL 2011, ch 1 (Ex. Ord. 11-1), § 56, eff. Apr. 12, 2011.
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1-53-4. Functions of Governor's Office of Economic Development. The Governor's Office of
Economic Development shall perform the following functions to seek new employment
opportunities, strengthen existing employment opportunities, and spawn new and innovative
economic development opportunities:

(1) To attract to South Dakota those business enterprises or those subsidiaries or satellite
operations that can benefit from our favorable business environment.

(2) To assist in the expansion and diversification of existing businesses.

(3) To encourage and facilitate the initiation of new enterprises and development of new
products that respond to identifiable markets.

(4) To establish a viable basis of financing business operations with a substantial venture
capital fund, managed effectively, and with the flexibility that will permit application to
funding needs of start-up, expansion, and production.

(5) To recognize markets that can be expanded and to discover new markets for agricultural
products, manufactured goods, and services.

(6) To promote, by every possible means, all forms of goods and services, agricultural
products, processing and packaging to maximize value added before delivery to national or
international markets.

(7) To coordinate and exploit the capabilities that exist at the several public and private
institutions of higher education and to encourage the development of new processes and
technology through expanded programs of research.

(8) To take full advantage of the associations, the public and private organizations, the
financial institutions and the governmental entities that exist at the local or community level
in implementing programs and in accomplishing specific functions or tasks.

(9) To respond to opportunities that may develop and to meet such other responsibilities as
may be assigned by executive or legislative direction.

Source: SL 1987, ch 390 (Ex. Ord. 87-1), § 33; SDCL § 1-33-19; SL 2005, ch 10, § 15; SDCL §
1-52-3.3; SL 2011, ch 1 (Ex. Ord. 11-1), § 56, eff. Apr. 12, 2011.



15-6-12(b). Manner of presenting defenses and objections. Every defense, in law or fact, to a
claim for relief in any pleading, whether a claim, counterclaim, cross-claim, or third-party
claim, shall be asserted in the responsive pleading thereto if one is required, except that the
following defenses may at the option of the pleader be made by motion:

(1) Lack of jurisdiction over the subject matter;

(2) Lack of jurisdiction over the person;

(3) Insufficiency of process;

(4) Insufficiency of service of process;

(5) Failure to state a claim upon which relief can be granted;
(6) Failure to join a party under § 15-6-19.

A motion making any of these defenses shall be made before pleading if a further pleading is
permitted. No defense or objection is waived by being joined with one or more other defenses
or objections in a responsive pleading or motion. If a pleading sets forth a claim for relief to
which the adverse party is not required to serve a responsive pleading, the party may assert
at the trial any defense in law or fact to that claim for relief. If, on a motion asserting the
defense numbered (5) to dismiss for failure of the pleading to state a claim upon which relief
can be granted, matters outside the pleading are presented to and not excluded by the court,
the motion shall be treated as one for summary judgment and disposed of as provided in §
15-6-56, and all parties shall be given reasonable opportunity to present all material made
pertinent to such a motion by § 15-6-56.

Source: SDC 1939 & Supp 1960, § 33.1002; SD RCP, Rule 12 (b), as adopted by Sup. Ct.
Order March 29, 1966, effective July 1, 1966; as amended by Sup. Ct. Order No. 2, March 31,
1969, effective July 1, 1969; SL 2006, ch 285 (Supreme Court Rule 06-11), eff. July 1, 2006.

23



47-31B-102. Definitions. In this chapter, unless the context otherwise requires:
(1) "Director,” the director of insurance;

(2) "Agent," an individual, other than a broker-dealer, who represents a broker-dealer in
effecting or attempting to effect purchases or sales of securities or represents an issuer in
effecting or attempting to effect purchases or sales of the issuer's securities. But a partner,
officer, or director of a broker-dealer or issuer, or an individual having a similar status or
performing similar functions is an agent only if the individual otherwise comes within the
term. The term does not include an individual excluded by rule adopted or order issued
under this chapter;

(3) "Bank,":
(A) A banking institution organized under the laws of the United States;
(B) A member bank of the Federal Reserve System;

(C) Any other banking institution, whether incorporated or not, doing business under the
laws of a state or of the United States, a substantial portion of the business of which consists
of receiving deposits or exercising fiduciary powers similar to those permitted to be exercised
by national banks under the authority of the comptroller of the currency pursuant to Section
1 of Public Law 87-722 (12 U.S.C. § 92a), and which is supervised and examined by a state or
federal agency having supervision over banks, and which is not operated for the purpose of
evading this chapter; and

(D) A receiver, conservator, or other liquidating agent of any institution or firm included in
subparagraph (A), (B), or (C);

(4) "Broker-dealer," a person engaged in the business of effecting transactions in securities
for the account of others or for the person's own account. The term does not include:

(A) An agent;
(B) An issuer;

(C) A bank or savings institution if its activities as broker-dealer are limited to those specified
in subsection 3(a)(4) and 3(a)(5) of the Securities Exchange Act of 1934 (15 U.S.C. §
78c(a)(4) and (5)), or a bank that satisfies the conditions specified in Section 3(a)(4)(E) of
the Securities Exchange Act of 1934 (15 U.S.C. § 78c(a)(4));

(D) An international banking institution; or
(E) A person excluded by rule adopted or order issued under this chapter;

(5) "Depository institution,":
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(A) A bank; or

(B) A savings institution, trust company, credit union, or similar institution that is organized
or chartered under the laws of a state or of the United States, authorized to receive deposits,
and supervised and examined by an official or agency of a state or the United States if its
deposits or share accounts are insured to the maximum amount authorized by statute by the
Federal Deposit Insurance Corporation, the National Credit Union Share Insurance Fund, or
a successor authorized by federal law. The term does not include:

(i) An insurance company or other organization primarily engaged in the business of
insurance;

(i) A Morris Plan bank; or
(iii) An industrial loan company;

(6) "Federal covered investment adviser," a person registered under the Investment Advisers
Act of 1940;

(7) "Federal covered security," a security that is, or upon completion of a transaction will be,
a covered security under Section 18(b) of the Securities Act of 1933 (15 U.S.C. § 77r(b)) or
rules or regulations adopted pursuant to that provision;

(8) "Filing," the receipt under this chapter of a record by the director or a designee of the
director;

(9) "Fraud," "deceit," and " defraud," are not limited to common law deceit;
(10) "Guaranteed," guaranteed as to payment of all principal and all interest;

(11) "Institutional investor," any of the following, whether acting for itself or for others in a
fiduciary capacity:

(A) A depository institution or international banking institution;

(B) An insurance company;

(C) A separate account of an insurance company;

(D) An investment company as defined in the Investment Company Act of 1940;
(E) A broker-dealer registered under the Securities Exchange Act of 1934;

(F) An employee pension, profit-sharing, or benefit plan if the plan has total assets in excess
of ten million dollars or its investment decisions are made by a named fiduciary, as defined
in the Employee Retirement Income Security Act of 1974, that is a broker-dealer registered
under the Securities Exchange Act of 1934, an investment adviser registered or exempt from
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registration under the Investment Advisers Act of 1940, an investment adviser registered
under this chapter, a depository institution, or an insurance company;

(G) A plan established and maintained by a state, a political subdivision of a state, or an
agency or instrumentality of a state or a political subdivision of a state for the benefit of its
employees, if the plan has total assets in excess of ten million dollars or its investment
decisions are made by a duly designated public official or by a named fiduciary, as defined in
the Employee Retirement Income Security Act of 1974, that is a broker-dealer registered
under the Securities Exchange Act of 1934, an investment adviser registered or exempt from
registration under the Investment Advisers Act of 1940, an investment adviser registered
under this chapter, a depository institution, or an insurance company;

(H) A trust, if it has total assets in excess of ten million dollars, its trustee is a depository
institution, and its participants are exclusively plans of the types identified in subparagraph
(F) or (G), regardless of the size of their assets, except a trust that includes as participants
self-directed individual retirement accounts or similar self-directed plans;

(I) An organization described in Section 501(c)(3) of the Internal Revenue Code (26 U.S.C. §
501(c)(3)), corporation, Massachusetts trust or similar business trust, limited liability
company, or partnership, not formed for the specific purpose of acquiring the securities
offered, with total assets in excess of ten million dollars;

(J) A small business investment company licensed by the Small Business Administration
under Section 301(c) of the Small Business Investment Act of 1958 (15 U.S.C. § 681(c)) with
total assets in excess of ten million dollars;

(K) A private business development company as defined in Section 202(a) (22) of the
Investment Advisers Act of 1940 (15 U.S.C. § 80ob-2(a)(22)) with total assets in excess of ten
million dollars;

(L) A federal covered investment adviser acting for its own account;

(M) A qualified institutional buyer as defined in Rule 144A(a)(1), other than Rule
144A(a)(1)(i)(H), adopted under the Securities Act of 1933 (17 C.F.R. 230.144A);

(N) A major United State institutional investor as defined in Rule 15a-6(b)(4)(i) adopted
under the Securities Exchange Act of 1934 (17 C.F.R. 240.152a-6);

(O) Any other person, other than an individual, of institutional character with total assets in
excess of ten million dollars not organized for the specific purpose of evading this chapter; or

(P) Any other person specified by rule adopted or order issued under this chapter;
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(12) "Insurance company," a company organized as an insurance company whose primary
business is writing insurance or reinsuring risks underwritten by insurance companies and
which is subject to supervision by the insurance commissioner or a similar official or agency
of a state;

(13) "Insured," insured as to payment of all principal and all interest;

(14) "International banking institution," an international financial institution of which the
United States is a member and whose securities are exempt from registration under the
Securities Act of 1933;

(15) "Investment adviser," a person that, for compensation, engages in the business of
advising others, either directly or through publications or writings, as to the value of
securities or the advisability of investing in, purchasing, or selling securities or that, for
compensation and as a part of a regular business, issues or promulgates analyses or reports
concerning securities. The term includes a financial planner or other person that, as an
integral component of other financially related services, provides investment advice to others
for compensation as part of a business or that holds itself out as providing investment advice
to others for compensation. The term does not include:

(A) An investment adviser representative;

(B) A lawyer, accountant, engineer, or teacher whose performance of investment advice is
solely incidental to the practice of the person's profession;

(C) A broker-dealer or its agents whose performance of investment advice is solely incidental
to the conduct of business as a broker-dealer and that does not receive special compensation
for the investment advice;

(D) A publisher of a bona fide newspaper, news magazine, or business or financial
publication of general and regular circulation;

(E) A federal covered investment adviser;
(F) A bank or savings institution;

(G) Any other person that is excluded by the Investment Advisers Act of 1940 from the
definition of investment adviser; or

(H) Any other person excluded by rule adopted or order issued under this chapter;

(16) "Investment adviser representative,” an individual employed by or associated with an
investment adviser or federal covered investment adviser and who makes any
recommendations or otherwise gives investment advice regarding securities, manages
accounts or portfolios of clients, determines which recommendation or advice regarding
securities should be given, provides investment advice or holds herself or himself out as
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providing investment advice, receives compensation to solicit, offer, or negotiate for the sale
of or for selling investment advice, or supervises employees who perform any of the
foregoing. The term does not include an individual who:

(A) Performs only clerical or ministerial acts;

(B) Is an agent whose performance of investment advice is solely incidental to the individual
acting as an agent and who does not receive special compensation for investment advisory
services;

(C) Is employed by or associated with a federal covered investment adviser, unless the
individual has a place of business in this state as that term is defined by rule adopted under
Section 203A of the Investment Advisers Act of 1940 (15 U.S.C. § 80b-3a) and is:

(i) An investment adviser representative as that term is defined by rule adopted under
Section 203A of the Investment Advisers Act of 1940 (15 U.S.C. § 80b-3a); or

(ii) Not a supervised person as that term is defined in Section 202(a)(25) of the Investment
Advisers Act of 1940 (15 U.S.C. § 80ob-2(a)(25)); or

(D) Is excluded by rule adopted or order issued under this chapter;
(17) "Issuer," a person that issues or proposes to issue a security, subject to the following:

(A) The issuer of a voting trust certificate, collateral trust certificate, certificate of deposit for
a security, or share in an investment company without a board of directors or individuals
performing similar functions is the person performing the acts and assuming the duties of
depositor or manager pursuant to the trust or other agreement or instrument under which
the security is issued;

(B) The issuer of an equipment trust certificate or similar security serving the same purpose
is the person by which the property is or will be used or to which the property or equipment
is or will be leased or conditionally sold or that is otherwise contractually responsible for
assuring payment of the certificate;

(C) The issuer of a fractional undivided interest in an oil, gas, or other mineral lease or in
payments out of production under a lease, right, or royalty is the owner of an interest in the
lease or in payments out of production under a lease, right, or royalty, whether whole or
fractional, that creates fractional interests for the purpose of sale;

(18) "Nonissuer transaction" or "nonissuer distribution,” a transaction or distribution not
directly or indirectly for the benefit of the issuer;
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(19) "Offer to purchase," an attempt or offer to obtain, or solicitation of an offer to sell, a
security or interest in a security for value. The term does not include a tender offer that is
subject to Section 14(d) of the Securities Exchange Act of 1934 (15 U.S.C. § 78n(d));

(20) "Person," an individual; corporation; business trust; estate; trust; partnership; limited
liability company; association; joint venture; government; governmental subdivision, agency,
or instrumentality; public corporation; or any other legal or commercial entity;

(21) "Place of business," of a broker-dealer, an investment adviser, or a federal covered
investment adviser means:

(A) An office at which the broker-dealer, investment adviser, or federal covered investment
adviser regularly provides brokerage or investment advice or solicits, meets with, or
otherwise communicates with customers or clients; or

(B) Any other location that is held out to the general public as a location at which the broker-
dealer, investment adviser, or federal covered investment adviser provides brokerage or
investment advice or solicits, meets with, or otherwise communicates with customers or
clients;

(22) "Predecessor act," chapter 47-31A;

(23) "Price amendment," the amendment to a registration statement filed under the
Securities Act of 1933 or, if an amendment is not filed, the prospectus or prospectus
supplement filed under the Securities Act of 1933 that includes a statement of the offering
price, underwriting and selling discounts or commissions, amount of proceeds, conversion
rates, call prices, and other matters dependent upon the offering price;

(24) "Principal place of business," of a broker-dealer or an investment adviser means the
executive office of the broker-dealer or investment adviser from which the officers, partners,
or managers of the broker-dealer or investment adviser direct, control, and coordinate the
activities of the broker-dealer or investment adviser;

(25) "Record," except in the phrases "of record," "official record," and "public record,"
information that is inscribed on a tangible medium or that is stored in an electronic or other
medium and is retrievable in perceivable form;

(26) "Sale," includes every contract of sale, contract to sell, or disposition of, a security or
interest in a security for value, and offer to sell includes every attempt or offer to dispose of,
or solicitation of an offer to purchase, a security or interest in a security for value. Both terms
include:
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(A) A security given or delivered with, or as a bonus on account of, a purchase of securities or
any other thing constituting part of the subject of the purchase and having been offered and
sold for value;

(B) A gift of assessable stock involving an offer and sale; and

(C) A sale or offer of a warrant or right to purchase or subscribe to another security of the
same or another issuer and a sale or offer of a security that gives the holder a present or
future right or privilege to convert the security into another security of the same or another
issuer, including an offer of the other security;

(27) "Securities and Exchange Commission," the United States Securities and Exchange
Commission;

(28) "Security," a note; stock; treasury stock; security future; bond; debenture; evidence of
indebtedness; certificate of interest or participation in a profit-sharing agreement; collateral
trust certificate; preorganization certificate or subscription; transferable share; investment
contract; voting trust certificate; certificate of deposit for a security; fractional undivided
interest in oil, gas, or other mineral rights; put, call, straddle, option, or privilege on a
security, certificate of deposit, or group or index of securities, including an interest therein or
based on the value thereof; put, call, straddle, option, or privilege entered into on a national
securities exchange relating to foreign currency; or, in general, an interest or instrument
commonly known as a security; or a certificate of interest or participation in, temporary or
interim certificate for, receipt for, guarantee of, or warrant or right to subscribe to or
purchase, any of the foregoing. The term:

(A) Includes both a certificated and an uncertificated security;

(B) Does not include an insurance or endowment policy or annuity contract under which an
insurance company promises to pay a fixed sum of money either in a lump sum or
periodically for life or other specified period;

(C) Does not include an interest in a contributory or noncontributory pension or welfare plan
subject to the Employee Retirement Income Security Act of 1974;

(D) Includes as an investment contract an investment in a common enterprise with the
expectation of profits to be derived primarily from the efforts of a person other than the
investor and a common enterprise means an enterprise in which the fortunes of the investor
are interwoven with those of either the person offering the investment, a third party, or other
investors; and

(E) Includes as an investment contract, among other contracts, an interest in a limited
partnership and a limited liability company and an investment in a viatical settlement or
similar agreement;
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(29) "Self-regulatory organization," a national securities exchange registered under the
Securities Exchange Act of 1934, a national securities association of broker-dealers registered
under the Securities Exchange Act of 1934, a clearing agency registered under the Securities
Exchange Act of 1934, or the Municipal Securities Rule-making Board established under the
Securities Exchange Act of 1934;

(30) "Sign," with present intent to authenticate or adopt a record:
(A) To execute or adopt a tangible symbol; or
(B) To attach or logically associate with the record an electronic symbol, sound, or process;

(31) "State," a state of the United States, the District of Columbia, Puerto Rico, the United
States Virgin Islands, or any territory or insular possession subject to the jurisdiction of the
United States.

Source: SL 2004, ch 278, § 2; SL 2018, ch 278, § 4.
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47-31B-509. Civil liability. (a) Securities Litigation Uniform Standards Act. Enforcement of
civil liability under this section is subject to the Securities Litigation Uniform Standards Act
of 1998.

(b) Liability of seller to purchaser. A person is liable to the purchaser if the person sells a
security in violation of § 47-31B-301 or, by means of an untrue statement of a material fact or
an omission to state a material fact necessary in order to make the statement made, in light
of the circumstances under which it is made, not misleading, the purchaser not knowing the
untruth or omission and the seller not sustaining the burden of proof that the seller did not
know and, in the exercise of reasonable care, could not have known of the untruth or
omission. An action under this subsection is governed by the following;:

(1) The purchaser may maintain an action to recover the consideration paid for the security,
less the amount of any income received on the security, and interest at Category D, § 54-3-16
from the date of the purchase, costs, and reasonable attorneys' fees determined by the court,
upon the tender of the security, or for actual damages as provided in paragraph (3).

(2) The tender referred to in paragraph (1) may be made any time before entry of judgment.
Tender requires only notice in a record of ownership of the security and willingness to
exchange the security for the amount specified. A purchaser that no longer owns the security
may recover actual damages as provided in paragraph (3).

(3) Actual damages in an action arising under this subsection are the amount that would be
recoverable upon a tender less the value of the security when the purchaser disposed of it,
and interest at Category D § 54-3-16 from the date of the purchase, costs, and reasonable
attorneys' fees determined by the court.

(c) Liability of purchaser to seller. A person is liable to the seller if the person buys a security
by means of an untrue statement of a material fact or omission to state a material fact
necessary in order to make the statement made, in light of the circumstances under which it
is made, not misleading, the seller not knowing of the untruth or omission, and the
purchaser not sustaining the burden of proof that the purchaser did not know, and in the
exercise of reasonable care, could not have known of the untruth or omission. An action
under this subsection is governed by the following:

(1) The seller may maintain an action to recover the security, and any income received on the
security, costs, and reasonable attorneys' fees determined by the court, upon the tender of
the purchase price, or for actual damages as provided in paragraph (3).

(2) The tender referred to in paragraph (1) may be made any time before entry of judgment.
Tender requires only notice in a record of the present ability to pay the amount tendered and
willingness to take delivery of the security for the amount specified. If the purchaser no

longer owns the security, the seller may recover actual damages as provided in paragraph (3).
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(3) Actual damages in an action arising under this subsection are the difference between the
price at which the security was sold and the value the security would have had at the time of
the sale in the absence of the purchaser's conduct causing liability, and interest at Category D
§ 54-3-16 from the date of the sale of the security, costs, and reasonable attorneys' fees
determined by the court.

(d) Liability of unregistered broker-dealer and agent. A person acting as a broker-dealer or
agent that sells or buys a security in violation of § 47-31B-401(a), 47-31B-402(a), or 47-31B-
506 is liable to the customer. The customer, if a purchaser, may maintain an action for
recovery of actual damages as specified in subsections (b)(1) through (3), or, if a seller, for a
remedy as specified in subsections (c)(1) through (3).

(e) Liability of unregistered investment adviser and investment adviser representative. A
person acting as an investment adviser or investment adviser representative that provides
investment advice for compensation in violation of § 47-31B-403(a), 47-31B-404(a), or 47-
31B-506 is liable to the client. The client may maintain an action to recover the consideration
paid for the advice, interest at Category D § 54-3-16 from the date of payment, costs, and
reasonable attorneys' fees determined by the court.

(f) Liability for investment advice. A person that receives directly or indirectly any
consideration for providing investment advice to another person and that employs a device,
scheme, or artifice to defraud the other person or engages in an act, practice, or course of
business that operates or would operate as a fraud or deceit on the other person, is liable to
the other person. An action under this subsection is governed by the following:

(1) The person defrauded may maintain an action to recover the consideration paid for the
advice and the amount of any actual damages caused by the fraudulent conduct, interest at
Category D § 54-3-16 from the date of the fraudulent conduct, costs, and reasonable
attorneys' fees determined by the court, less the amount of any income received as a result of
the fraudulent conduct.

(2) This subsection does not apply to a broker-dealer or its agents if the investment advice
provided is solely incidental to transacting business as a broker-dealer and no special
compensation is received for the investment advice.

(g) Joint and several liability. The following persons are liable jointly and severally with and
to the same extent as persons liable under subsections (b) through (f):

(1) A person that directly or indirectly controls a person liable under subsections (b) through
(f), unless the controlling person sustains the burden of proof that the person did not know,
and in the exercise of reasonable care could not have known, of the existence of conduct by
reason of which the liability is alleged to exist;

(2) An individual who is a managing partner, executive officer, or director of a person liable
under subsections (b) through (f), including an individual having a similar status or
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performing similar functions, unless the individual sustains the burden of proof that the
individual did not know and, in the exercise of reasonable care could not have known, of the
existence of conduct by reason of which the liability is alleged to exist;

(3) An individual who is an employee of or associated with a person liable under subsections
(b) through (f) and who materially aids the conduct giving rise to the liability, unless the
individual sustains the burden of proof that the individual did not know and, in the exercise
of reasonable care could not have known, of the existence of conduct by reason of which the
liability is alleged to exist; and

(4) A person that is a broker-dealer, agent, investment adviser, or investment adviser
representative that materially aids the conduct giving rise to the liability under subsections
(b) through (f), unless the person sustains the burden of proof that the person did not know
and, in the exercise of reasonable care could not have known, of the existence of conduct by
reason of which liability is alleged to exist.

(h) Right of contribution. A person liable under this section has a right of contribution as in
cases of contract against any other person liable under this section for the same conduct.

(i) Survival of cause of action. A cause of action under this section survives the death of an
individual who might have been a plaintiff or defendant.

(j) Statute of limitations. A person may not obtain relief:

(1) Under subsection (b) for violation of § 47-31B-301, or under subsection (d) or (e), unless
the action is instituted within one year after the violation occurred; or

(2) Under subsection (b), other than for violation of § 47-31B-301, or under subsection (c) or
(f), unless the action is instituted within the earlier of two years after discovery of the facts
constituting the violation or five years after the violation.

(k) No enforcement of violative contract. A person that has made, or has engaged in the
performance of, a contract in violation of this chapter or a rule adopted or order issued under
this chapter, or that has acquired a purported right under the contract with knowledge of
conduct by reason of which its making or performance was in violation of this chapter, may
not base an action on the contract.

() No contractual waiver. A condition, stipulation, or provision binding a person purchasing
or selling a security or receiving investment advice to waive compliance with this chapter or a
rule adopted or order issued under this chapter is void.

(m) Survival of other rights or remedies. The rights and remedies provided by this chapter
are in addition to any other rights or remedies that may exist, but this chapter does not
create a cause of action not specified in this section or § 47-31B-411(e).

Source: SL 2004, ch 278, § 37.



CHAPTER 1
EXO 2011-01

EXECUTIVE ORDERS

EXECUTIVE REORGANIZATION ORDER 2011-01

WHEREAS, Article IV, Section 8, of the constitution of the state of South Dakota provides that, "Except as
to elected constitutional officers, the Governor may make such changes in the organization of offices, boards,
commissions, agencies and instrumentalities, and in allocation of their functions, powers and duties, as he
considers necessary for efficient administration. If such changes affect existing law, they shall be set forth in
executive orders, which shall be submitted to the Legislature within five legislative days after it convenes,
and shall become effective, and shall have the force of law, within ninety days after submission, unless
disapproved by a resolution concurred in by a majority of all the members of either house"; and

WHEREAS, this executive order has been submitted to the 86th Legislative Assembly on the 2nd
legislative day, being the 12th day of January, 2011;

IT IS, THEREFORE, BY EXECUTIVE ORDER, directed that the executive branch of state government
be reorganized to comply with the following sections of this order.

GENERAL PROVISIONS

Section 1. This executive order shall be known and may be cited as the "Executive Reorganization Order
2011-01".

Section 2. Any agency not enumerated in this order, but established by law within another agency which is
transferred to a principal department under this order, shall also be transferred in its current form to the same
principal department and its functions shall be allocated between itself and the principal department as they
are now allocated between itself and the agency within which it is established.

Section 3. "Agency" as used in this order shall mean any board, authority, commission, department,
bureau, division or any other unit or organization of state government.

Section 4. "Function" as used in this order shall mean any authority, power, responsibility, duty or activity
of an agency, whether or not specifically provided for by law.

Section 5. Unless otherwise provided by this order, division directors shall be appointed by the head of the
department or bureau of which the division is a part, and shall be removable at the pleasure of the department
or bureau head, provided, however, that both the appointment and removal of division directors shall be
subject to approval by the Governor.

Section 6. It is the intent of this order not to repeal or amend any laws relating to functions performed by
an agency, unless the intent is specifically expressed in this order or
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Section 52. The Lottery Commission, created by chapter 42-7A and its functions in the former Department
of Revenue and Regulation are transferred to the Department of Revenue created by this Executive
Reorganization Order. The Secretary of Revenue shall perform the functions of the former Secretary of
Revenue and Regulation, relating to the Lottery Commission.

Section 53. The Commission on Gaming, created by chapter 42-7B and its functions in the former
Department of Revenue and Regulation are transferred to the Department of Revenue created by this
Executive Reorganization Order. The Secretary of Revenue shall perform the functions of the former
Secretary of Revenue and Regulation, relating to the Commission on Gaming.

Department of Tourism created

Section 54. There is hereby created a Department of Tourism. The head of the Department of Tourism is
the Secretary of Tourism who shall be appointed and serve pursuant to the provisions of the Constitution of
the State of South Dakota, Article IV, § 9.

Governor's Office of Economic Development created

Section 55. There is hereby created a Governor's Office of Economic Development within the Department
of Executive Management. The head of the Governor's Office of Economic Development is the
Commissioner of the Governor's Office of Economic Development who shall be appointed and serve
pursuant to the provisions of the Constitution of the State of South Dakota, Article IV, § 9.

Section 56. Pursuant to § 2-16-9, the Code Commission and Code Counsel of the Legislative Research
Council are requested to designate a new chapter 1-53, entitled Governor's Office of Economic Development
and that § 1-52-3.2,1-52-3.3, 1-52-3.4, 1-52-3.5, 1-52-13 be transferred to that chapter.

Department of Tourism and State Development abolished. Functions of former Department of Tourism
and State Development transferred to other Departments

Section 57. The Department of Tourism and State Development is hereby abolished. The
position of Secretary of the Department of Tourism and State Development is hereby abolished.

Section 58. The Governor's Office of Economic Development referenced in chapter 1-52 and its functions
in the Department of Tourism and State Development are transferred to the Governor's Office of Economic
Development created by this Executive Reorganization Order. The Commissioner of the Governor's Office of
Economic Development shall perform the functions of the former Secretary of Department of Tourism and
State Development relating to the activities of the Governor's Office of Economic Development.

Section 59. The Office of Research Commerce and its functions in the Department of Tourism and State
Development are transferred to the Governor's Office of Economic Development created by this Executive
Reorganization Order. The Commissioner of the Governor's Office of Economic Development shall perform
the functions of the former Secretary of Department of Tourism and State Development relating to the
activities of the Office of Research Commerce.

Section 60. The Economic Development Finance Authority created by Chapter 1-16B and its functions in
the Department of Tourism and State Development are transferred to the Governor's Office of Economic
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Development created by this Executive Reorganization Order. The Commissioner of the Governor's Office of
Economic Development shall perform the functions of the former Secretary of Department of Tourism and
State Development relating to the activities of the Economic Development Finance Authority.

Section 61. The Board of Economic Development created by Chapter 1-16G and its functions in the
Department of Tourism and State Development are transferred to the Governor's Office of Economic
Development created by this Executive Reorganization Order. The Commissioner of the Governor's Office of
Economic Development shall perform the functions of the former Secretary of Department of Tourism and
State Development relating to the activities of the Board of Economic Development.

Section 62. The South Dakota Housing Development Authority created by chapter 11-11, and its functions
in the former Department of Tourism and State Development are transferred to the Governor's Office of
Economic Development created by this Executive Reorganization Order. The Commissioner of the
Governor's Office of Economic Development shall perform the functions of the former Secretary of the
Department of Tourism and State Development, relating to the South Dakota Housing Development
Authority.

Section 63. The South Dakota Science and Technology Authority created by chapter 1-16H and its
functions in the Department of Tourism and State Development are transferred to the Governor's Office of
Economic Development created by this Executive Reorganization Order. The Commissioner of the
Governor's Office of Economic Development shall perform the functions of the former Secretary of
Department of Tourism and State Development relating to the activities of the South Dakota Science and
Technology Authority.

Section 64. The South Dakota Energy Infrastructure Authority created by chapter 1-161 and its functions in
the Department of Tourism and State Development are transferred to the Governor's Office of Economic
Development created by this Executive Reorganization Order. The Commissioner of the Governor's Office of
Economic Development shall perform the functions of the former Secretary of Department of Tourism and
State Development relating to

the activities of the South Dakota Energy Infrastructure Authority.

Section 65. The South Dakota Ellsworth Development Authority created by chapter 1-16J and its functions
in the Department of Tourism and State Development are transferred to the Governor's Office of Economic
Development created by this Executive Reorganization Order. The Commissioner of the Governor's Office of
Economic Development shall perform the functions of the former Secretary of Department of Tourism and
State Development relating to the activities of the South Dakota Ellsworth Development Authority.

Section 66. The Office of Tourism and its functions in the former Department of Tourism and State
Development are transferred to the Department of Tourism created by this Executive Reorganization Order.
The Secretary of Tourism shall perform the functions of the former Secretary of Tourism and State
Development, relating to the Office of Tourism.

Section 67. The Board of Tourism created by chapter 1-52 and its functions in the former Department of
Tourism and State Development are transferred to the Department of Tourism created by this Executive
Reorganization Order. The Secretary of Tourism shall perform the functions of the former Secretary of
Tourism and State Development, relating to the Board of Tourism.
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Section 77. The Mental Health Planning and Coordination Advisory Board and its functions in the former
Department of Human Services are transferred the Department of Social Services. The Secretary of the
Department of Social Services shall perform the functions of the Secretary of the Department of Human
Services, relating to the Mental Health Planning and Coordination Advisory Board.

Section 78. The Drug and Alcohol Abuse Advisory Council and its functions in the former Department of
Human Services are transferred the Department of Social Services. The Secretary of the Department of Social
Services shall perform the functions of the Secretary of the Department of Human Services, relating to the
Drug and Alcohol Abuse Advisory Council.

Other Reorganization Provisions

Section 79. The authority of the State Brand Board to employ law enforcement officers pursuant to SDCL
40-18-14 and related functions are transferred to the Office of the Attorney General, Division of Criminal
Investigation. The Attorney General of the State of South Dakota shall perform the functions relating to the
enforcement of the provisions of chapters 40-19 to 40-22, inclusive, and chapter 40-29.

Section 80. That § 1-4-1 be transferred to chapter 1-54 and amended to read as follows:

1-4-1. The Offiee Department of Tribal Geveramental Relations is-hereby-established

te shall aid in securing and coordinating federal, state, and local resources to help solve Indian problems and
to serve as an advocate eftheJndian for Native American people.

Section 81. That § 1-4-1.1 be repealed.
Section 82. That § 1-4-25 be transferred to chapter 1-54.
Section 83. That § 1-4-26 be transferred to chapter 1-54.

Section 84. That §1-16B-10 be amended to read as follows:

1-16B-10. The seeretary-oftourism-and-state-development Commissioner of the Governor's Office of

Economic Development shall serve as the chief administrative officer and direct and supervise the
administration and technical affairs of the authority.

Section 85. That §1-16G-1 be amended to read as follows:

1-16G-1. There is created a Board of Economic Development and the Governor may appoint up to thirteen
members to consult with and advise the Governor and the seeretary-oftourismand-state-development
Commissioner of the Governor's Office of Economic Development in carrying out the functions of the office.
The members of the board shall be appointed by the Governor for four-year terms of office so arranged that
no more than four members' terms expire in any given year. Not all members may be from the same political
party. The Governor shall designate the terms at the time of appointment. Any member appointed to fill a
vacancy arising from other than the natural expiration of a term shall serve only the unexpired portion of the
term.

Section 86. That §1-16G-24 be amended to read as follows:
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1-16G-24. Earnings on the revolving economic development and initiative fund and the value added
agriculture subfund may be used for the administrative costs of the Division of Finance of the Governor's
Office of Economic Development. Such earnings shall be expended in accordance with the provisions of Title
4 on warrants drawn by the state auditor on vouchers approved by the seeretary-oftourismand-state
development Commissioner of the Governor's Office of Economic Development. Eligible expenses may not
exceed total interest earnings during the previous fiscal year prior to the deduction of loan losses for the same
fiscal year.

Section 87. That §1-16H-38 be amended to read as follows:

1-16H-38. The authority is attached to the Pepartment-of Fourismand-State Governor's Office of

Economic Development for reporting purposes. The authority shall submit such records, information, and
reports in the form and at such times as required by the seeretary commissioner. However, the authority shall
report at least annually.

Section 88. That §1-16I-38 be amended to read as follows:

1-161-38. The authority is attached to the Department-of Tourismand-State Governor's Office of Economic

Development for reporting purposes. The authority shall submit such records, information, and reports in the
form and at such times as required by the seeretary

commissioner. However, the authority shall report at least annually.

Section 89. That §1-16J-3 be amended to read as follows:

1-16J-3. The authority is attached to the Department-ofFourismand-State Governor's Office of Economic

Development for reporting purposes. The authority shall submit such records, information, and reports in the

form and at such times as required by the seeretary commissioner of the Department-of Tourismand-State

Governor's Office of Economic Development. However, the authority shall report to the Governor at least
annually.

Section 90. That §1-18-1.1 be repealed.

Section 91. Pursuant to § 2-16-9, the Code Commission and Code Counsel of the Legislative Research
Council are requested to amend the following sections by deleting "and State Development":

1-18-2; 1-18-2.2; 1-18-3; 1-18-20; 1-18-32.1; 1-18B-1; 1-18C-3; 1-18C-6; 1-19-2.1; 1-19B-8; 1-19-A-2; 1-
19C-2.1; 1-20-19; 1-20-20; 1-22-5.1; 1-52-1; 1-52-14; 1-52-17; 5-15-49; 31-2-23; 31-29-62.

Section 92. That §1-22-2.3 be amended to read as follows:

1-22-2.3. The arts council shall continue, with all its functions, in the Department of Tourism-and-State

Pevelopment. The secretary of the Department of Tourism and-State Development shall perform the
functions formerly exercised by the former secretary of the Department of Edueation-and-Cultaral-Affairs

Tourism and State Development, relating to the arts council.

Section 93. That §1-32-2 be amended to read as follows:

1-32-2. For the purposes of achieving reorganization under the terms of S.D. Const., Art. IV, § 8, the
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_ (1) Office of Tourism;

_ (2)_Board of Tourism:;

_ (3)__Office of History;

__(4)__State Historical Society Board of Trustees;

_ (5)__ State Arts Council; and

such other tourism related functions as the Governor shall direct.

The secretary of the Department of Tourism and-State-Development shall perform the functions of the
former secretary of the Department of Tourism and State Development related to tourism.

Section 123. That § 1-52-3 be repealed.

Section 124. That § 1-52-4 be transferred to chapter 1-53 and amended to read as follows:

1-52-4. The Economic Development Finance Authority created by Chapter 1-16B and its functions in the
Govemor S Ofﬁce of Economrc Development Department of Executrve Management are transferred to the

seeretraryeef—the—Department—ef—’Fotmsm—&nd—St&te Governor s Office of Economrc Development The

commissioner of the Governor's Office of Economic Development shall perform the functions of the former
commissioner-of-the-Gevernor's-Offiee-of Eeonomie secretary of Tourism and State Development relating to
the activities of the Economic Development Finance Authority.

Section 125. That § 1-52-5 be transferred to chapter 1-53 and amended to read as follows:

1- 52 5. The Board of Economrc Development created by Chapter l 16G and its functions #the
; e , ANA are transferred to the

seeret—afyhef—the—Depaftmeﬁt—ef—Termsm—&nd—St&te Governor s Office of Economrc Development The

commissioner of the Governor's Office of Economic Development shall perform the functions of the former
commissioner-of-the-Governors-Otfice-of Eeonomie secretary of the Department of Tourism and State
Development relating to the activities of the Board of Economic Development.

Section 126. That § 1-52-6 be repealed.
Section 127. That § 1-52-7 be repealed.
Section 128. That § 1-52-8 be amended to read as follows:

1-52-8. The Cultural Heritage Center;Piviston-of-Cultural- Affairs and its functions in-theformer
Dep&rtment—ef—Edue&&eﬂ—&nd—Gultufal%ffaﬁs are transferred to the Department of Tourism-and-State

, v . The secretary of the Department of Tourism
and—State—Develepmeﬂt shall perform the functrons of the former secretary of the Department of Edueation
and-Cultaral- Affairs Tourism and State Development, relating to the Cultural Heritage Center.
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§1153. Allocation of immigrant visas
(a) Preference allocation for family-sponsored immigrants

Aliens subject to the worldwide level specified in section 1151(c) of this title for family-
sponsored immigrants shall be allotted visas as follows:

(1) Unmarried sons and daughters of citizens

Qualified immigrants who are the unmarried sons or daughters of citizens of the United
States shall be allocated visas in a number not to exceed 23,400, plus any visas not required
for the class specified in paragraph (4).

(2) Spouses and unmarried sons and unmarried daughters of permanent
resident aliens

Qualified immigrants—
(A) who are the spouses or children of an alien lawfully admitted for permanent residence, or

(B) who are the unmarried sons or unmarried daughters (but are not the children) of an alien
lawfully admitted for permanent residence,

shall be allocated visas in a number not to exceed 114,200, plus the number (if any) by which
such worldwide level exceeds 226,000, plus any visas not required for the class specified in
paragraph (1); except that not less than 77 percent of such visa numbers shall be allocated to
aliens described in subparagraph (A).

(3) Married sons and married daughters of citizens

Qualified immigrants who are the married sons or married daughters of citizens of the
United States shall be allocated visas in a number not to exceed 23,400, plus any visas not
required for the classes specified in paragraphs (1) and (2).

(4) Brothers and sisters of citizens

Qualified immigrants who are the brothers or sisters of citizens of the United States, if such
citizens are at least 21 years of age, shall be allocated visas in a number not to exceed 65,000,
plus any visas not required for the classes specified in paragraphs (1) through (3).

(b) Preference allocation for employment-based immigrants

Aliens subject to the worldwide level specified in section 1151(d) of this title for employment-
based immigrants in a fiscal year shall be allotted visas as follows:
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(1) Priority workers

Visas shall first be made available in a number not to exceed 28.6 percent of such worldwide
level, plus any visas not required for the classes specified in paragraphs (4) and (5), to
qualified immigrants who are aliens described in any of the following subparagraphs (A)
through (C):

(A) Aliens with extraordinary ability
An alien is described in this subparagraph if—

(i) the alien has extraordinary ability in the sciences, arts, education, business,
or athletics which has been demonstrated by sustained national or international
acclaim and whose achievements have been recognized in the field through
extensive documentation,

(i1) the alien seeks to enter the United States to continue work in the area of
extraordinary ability, and

(iii) the alien's entry into the United States will substantially benefit
prospectively the United States.

(B) Outstanding professors and researchers
An alien is described in this subparagraph if—

(i) the alien is recognized internationally as outstanding in a specific academic
area,

(ii) the alien has at least 3 years of experience in teaching or research in the
academic area, and

(iii) the alien seeks to enter the United States—

(I) for a tenured position (or tenure-track position) within a university or
institution of higher education to teach in the academic area,

(IT) for a comparable position with a university or institution of higher education
to conduct research in the area, or

(I1I) for a comparable position to conduct research in the area with a
department, division, or institute of a private employer, if the department,
division, or institute employs at least 3 persons full-time in research activities
and has achieved documented accomplishments in an academic field.

(C) Certain multinational executives and managers



An alien is described in this subparagraph if the alien, in the 3 years preceding the time of
the alien's application for classification and admission into the United States under this
subparagraph, has been employed for at least 1 year by a firm or corporation or other legal
entity or an affiliate or subsidiary thereof and the alien seeks to enter the United States in
order to continue to render services to the same employer or to a subsidiary or affiliate
thereof in a capacity that is managerial or executive.

(2) Aliens who are members of the professions holding advanced degrees or
aliens of exceptional ability

(A) In general

Visas shall be made available, in a number not to exceed 28.6 percent of such worldwide
level, plus any visas not required for the classes specified in paragraph (1), to qualified
immigrants who are members of the professions holding advanced degrees or their
equivalent or who because of their exceptional ability in the sciences, arts, or business, will
substantially benefit prospectively the national economy, cultural or educational interests, or
welfare of the United States, and whose services in the sciences, arts, professions, or business
are sought by an employer in the United States.

(B) Waiver of job offer
(i) National interest waiver

Subject to clause (ii), the Attorney General may, when the Attorney General
deems it to be in the national interest, waive the requirements of subparagraph
(A) that an alien's services in the sciences, arts, professions, or business be
sought by an employer in the United States.

(ii) Physicians working in shortage areas or veterans facilities
(I) In general

The Attorney General shall grant a national interest waiver pursuant to clause (i)
on behalf of any alien physician with respect to whom a petition for preference
classification has been filed under subparagraph (A) if—

(aa) the alien physician agrees to work full time as a physician in an
area or areas designated by the Secretary of Health and Human
Services as having a shortage of health care professionals or at a
health care facility under the jurisdiction of the Secretary of
Veterans Affairs; and

(bb) a Federal agency or a department of public health in any State
has previously determined that the alien physician's work in such an
area or at such facility was in the public interest.
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(IT) Prohibition

No permanent resident visa may be issued to an alien physician described in
subclause (I) by the Secretary of State under section 1154(b) of this title, and the
Attorney General may not adjust the status of such an alien physician from that
of a nonimmigrant alien to that of a permanent resident alien under section 1255
of this title, until such time as the alien has worked full time as a physician for an
aggregate of 5 years (not including the time served in the status of an alien
described in section 1101(a)(15)(J) of this title), in an area or areas designated by
the Secretary of Health and Human Services as having a shortage of health care
professionals or at a health care facility under the jurisdiction of the Secretary of
Veterans Affairs.

(I1I) Statutory construction

Nothing in this subparagraph may be construed to prevent the filing of a petition
with the Attorney General for classification under section 1154(a) of this title, or
the filing of an application for adjustment of status under section 1255 of this
title, by an alien physician described in subclause (I) prior to the date by which
such alien physician has completed the service described in subclause (II).

(IV) Effective date

The requirements of this subsection do not affect waivers on behalf of alien
physicians approved under subsection (b)(2)(B) before the enactment date of
this subsection. In the case of a physician for whom an application for a waiver
was filed under subsection (b)(2)(B) prior to November 1, 1998, the Attorney
General shall grant a national interest waiver pursuant to subsection (b)(2)(B)
except that the alien is required to have worked full time as a physician for an
aggregate of 3 years (not including time served in the status of an alien described
in section 1101(a)(15)(J) of this title) before a visa can be issued to the alien
under section 1154(b) of this title or the status of the alien is adjusted to
permanent resident under section 1255 of this title.

(C) Determination of exceptional ability

In determining under subparagraph (A) whether an immigrant has exceptional ability, the

possession of a degree, diploma, certificate, or similar award from a college, university,

school, or other institution of learning or a license to practice or certification for a particular

profession or occupation shall not by itself be considered sufficient evidence of such
exceptional ability.

(3) Skilled workers, professionals, and other workers

(A) In general
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Visas shall be made available, in a number not to exceed 28.6 percent of such worldwide
level, plus any visas not required for the classes specified in paragraphs (1) and (2), to the
following classes of aliens who are not described in paragraph (2):

(i) Skilled workers

Qualified immigrants who are capable, at the time of petitioning for
classification under this paragraph, of performing skilled labor (requiring at
least 2 years training or experience), not of a temporary or seasonal nature, for
which qualified workers are not available in the United States.

(ii) Professionals

Qualified immigrants who hold baccalaureate degrees and who are members of
the professions.

(iii) Other workers

Other qualified immigrants who are capable, at the time of petitioning for
classification under this paragraph, of performing unskilled labor, not of a
temporary or seasonal nature, for which qualified workers are not available in
the United States.

(B) Limitation on other workers

Not more than 10,000 of the visas made available under this paragraph in any fiscal year
may be available for qualified immigrants described in subparagraph (A)(iii).

(C) Labor certification required

An immigrant visa may not be issued to an immigrant under subparagraph (A) until the
consular officer is in receipt of a determination made by the Secretary of Labor pursuant to
the provisions of section 1182(a)(5)(A) of this title.

(4) Certain special immigrants

Visas shall be made available, in a number not to exceed 7.1 percent of such worldwide level,
to qualified special immigrants described in section 1101(a)(27) of this title (other than those
described in subparagraph (A) or (B) thereof), of which not more than 5,000 may be made
available in any fiscal year to special immigrants described in subclause (IT) or (III) of section
1101(a)(27)(C)(ii) of this title, and not more than 100 may be made available in any fiscal
year to special immigrants, excluding spouses and children, who are described in section
1101(a)(27)(M) of this title.

(5) Employment creation

(A) In general
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Visas shall be made available, in a number not to exceed 7.1 percent of such worldwide level,
to qualified immigrants seeking to enter the United States for the purpose of engaging in a
new commercial enterprise (including a limited partnership)—

(i) in which such alien has invested (after November 29, 1990) or, is actively in
the process of investing, capital in an amount not less than the amount specified
in subparagraph (C), and

(ii) which will benefit the United States economy and create full-time
employment for not fewer than 10 United States citizens or aliens lawfully
admitted for permanent residence or other immigrants lawfully authorized to be
employed in the United States (other than the immigrant and the immigrant's
spouse, sons, or daughters).

(B) Set-aside for targeted employment areas
(i) In general

Not less than 3,000 of the visas made available under this paragraph in each
fiscal year shall be reserved for qualified immigrants who invest in a new
commercial enterprise described in subparagraph (A) which will create
employment in a targeted employment area.

(ii) "Targeted employment area" defined

In this paragraph, the term "targeted employment area" means, at the time of
the investment, a rural area or an area which has experienced high
unemployment (of at least 150 percent of the national average rate).

(iii) "Rural area" defined

In this paragraph, the term "rural area" means any area other than an area
within a metropolitan statistical area or within the outer boundary of any city or
town having a population of 20,000 or more (based on the most recent
decennial census of the United States).

(C) Amount of capital required
(i) In general

Except as otherwise provided in this subparagraph, the amount of capital
required under subparagraph (A) shall be $1,000,000. The Attorney General, in
consultation with the Secretary of Labor and the Secretary of State, may from
time to time prescribe regulations increasing the dollar amount specified under
the previous sentence.
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(ii) Adjustment for targeted employment areas

The Attorney General may, in the case of investment made in a targeted
employment area, specify an amount of capital required under subparagraph (A)
that is less than (but not less than %2 of) the amount specified in clause (i).

(iii) Adjustment for high employment areas

In the case of an investment made in a part of a metropolitan statistical area that
at the time of the investment—

(I) is not a targeted employment area, and

(IT) is an area with an unemployment rate significantly below the national
average unemployment rate,

the Attorney General may specify an amount of capital required under subparagraph (A) that
is greater than (but not greater than 3 times) the amount specified in clause (i).

(D) Full-time employment defined

In this paragraph, the term "full-time employment" means employment in a position that
requires at least 35 hours of service per week at any time, regardless of who fills the position.

(6) Special rules for "K" special immigrants
(A) Not counted against numerical limitation in year involved

Subject to subparagraph (B), the number of immigrant visas made available to special
immigrants under section 1101(a)(27)(K) of this title in a fiscal year shall not be subject to the
numerical limitations of this subsection or of section 1152(a) of this title.

(B) Counted against numerical limitations in following year
(i) Reduction in employment-based immigrant classifications

The number of visas made available in any fiscal year under paragraphs (1), (2),
and (3) shall each be reduced by 1/3 of the number of visas made available in the
previous fiscal year to special immigrants described in section 1101(a)(27)(K) of
this title.

(ii) Reduction in per country level

The number of visas made available in each fiscal year to natives of a foreign
state under section 1152(a) of this title shall be reduced by the number of visas
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"(A) who are nationals of any of the independent states of the former Soviet Union or the
Baltic states; and

"(B) who are scientists or engineers who have expertise in nuclear, chemical, biological or
other high technology fields or who are working on nuclear, chemical, biological or other
high-technology defense projects, as defined by the Attorney General.

"SEC. 3. WAIVER OF JOB OFFER REQUIREMENT.

"The requirement in section 203(b)(2)(A) of the Immigration and Nationality Act (8 U.S.C.
1153(b)(2)(A)) that an alien's services in the sciences, arts, or business be sought by an
employer in the United States shall not apply to any eligible independent states or Baltic
scientist who is applying for admission to the United States for permanent residence in
accordance with that section.

"SEC. 4. CLASSIFICATION OF INDEPENDENT STATES SCIENTISTS AS
HAVING EXCEPTIONAL ABILITY.

"(a) In General.—The Attorney General shall designate a class of eligible independent states
and Baltic scientists, based on their level of expertise, as aliens who possess 'exceptional
ability in the sciences', for purposes of section 203(b)(2)(A) of the Immigration and
Nationality Act (8 U.S.C. 1153(b)(2)(A)), whether or not such scientists possess advanced
degrees. A scientist is not eligible for designation under this subsection if the scientist has
previously been granted the status of an alien lawfully admitted for permanent residence (as
defined in section 101(a)(20) of the Immigration and Nationality Act (8 U.S.C. 1101(a)(20)).

"(b) Regulations.—The Attorney General shall prescribe regulations to carry out subsection

(a).

"(¢) Limitation.—Not more than 950 eligible independent states and Baltic scientists
(excluding spouses and children if accompanying or following to join) within the class
designated under subsection (a) may be allotted visas under section 203(b)(2)(A) of the
Immigration and Nationality Act (8 U.S.C. 1153(b)(2)(A)).

"(d) Duration of Authority.—The authority under subsection (a) shall be in effect during the
following periods:

"(1) The period beginning on the date of the enactment of this Act [Oct. 24, 1992] and ending
4 years after such date.

"(2) The period beginning on the date of the enactment of the Security Assistance Act of
2002 [Sept. 30, 2002] and ending 4 years after such date."

Immigration Program
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Pub. L. 102—395, title VI, §610, Oct. 6, 1992, 106 Stat. 1874, as amended by Pub. L. 105—119,
title I, §116(a), Nov. 26, 1997, 111 Stat. 2467; Pub. L. 106—396, §402, Oct. 30, 2000, 114 Stat.
1647; Pub. L. 107-273, div. C, title I, §11037(a), Nov. 2, 2002, 116 Stat. 1847; Pub. L. 108—
156, §4, Dec. 3, 2003, 117 Stat. 1945; Pub. L. 11183, title V, §548, Oct. 28, 2009, 123 Stat.
2177; Pub. L. 112—-176, §1, Sept. 28, 2012, 126 Stat. 1325, provided that:

"(a) Of the visas otherwise available under section 203(b)(5) of the Immigration and
Nationality Act (8 U.S.C. 1153(b)(5)), the Secretary of State, together with the Secretary of
Homeland Security, shall set aside visas for a program to implement the provisions of such
section. Such program shall involve a regional center in the United States, designated by the
Secretary of Homeland Security on the basis of a general proposal, for the promotion of
economic growth, including increased export sales, improved regional productivity, job
creation, or increased domestic capital investment. A regional center shall have jurisdiction
over a limited geographic area, which shall be described in the proposal and consistent with
the purpose of concentrating pooled investment in defined economic zones. The
establishment of a regional center may be based on general predictions, contained in the
proposal, concerning the kinds of commercial enterprises that will receive capital from
aliens, the jobs that will be created directly or indirectly as a result of such capital
investments, and the other positive economic effects such capital investments will have.

"(b) For purposes of the program established in subsection (a), beginning on October 1, 1992,
but no later than October 1, 1993, the Secretary of State, together with the Secretary of
Homeland Security, shall set aside 3,000 visas annually until September 30, 2015 to include
such aliens as are eligible for admission under section 203(b)(5) of the Immigration and
Nationality Act [8 U.S.C. 1153(b)(5)] and this section, as well as spouses or children which
are eligible, under the terms of the Immigration and Nationality Act [8 U.S.C. 1101 et seq.], to
accompany or follow to join such aliens.

"(¢) In determining compliance with section 203(b)(5)(A)(iii)[(ii)] of the Immigration and
Nationality Act [8 U.S.C. 1153(b)(5)(A)(iii)[(ii)]], and notwithstanding the requirements of 8
CFR 204.6, the Secretary of Homeland Security shall permit aliens admitted under the
program described in this section to establish reasonable methodologies for determining the
number of jobs created by the program, including such jobs which are estimated to have
been created indirectly through revenues generated from increased exports, improved
regional productivity, job creation, or increased domestic capital investment resulting from
the program.

"(d) In processing petitions under section 204(a)(1)(H) of the Immigration and Nationality
Act (8 U.S.C. 1154(a)(1)(H)) for classification under section 203(b)(5) of such Act (8 U.S.C.
1153(b)(5)), the Secretary of Homeland Security may give priority to petitions filed by aliens
seeking admission under the program described in this section. Notwithstanding section
203(e) of such Act (8 U.S.C. 1153(e)), immigrant visas made available under such section
203(b)(5) may be issued to such aliens in an order that takes into account any priority
accorded under the preceding sentence."
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[Pub. L. 116-6, div. H, title I, §104, Feb. 15, 2019, 133 Stat. 475, provided that: "Section
610(b) of the Departments of Commerce, Justice, and State, the Judiciary, and Related
Agencies Appropriations Act, 1993 [Pub. L. 102—395] (8 U.S.C. 1153 note) [set out above]
shall be applied by substituting 'September 30, 2019' for 'September 30, 2015"."]

[Pub. L. 115—141, div. M, title II, §204, Mar. 23, 2018, 132 Stat. 1049, provided that: "Section
610(b) of the Departments of Commerce, Justice, and State, the Judiciary, and Related
Agencies Appropriations Act, 1993 [Pub. L. 102—395] (8 U.S.C. 1153 note) [set out above]
shall be applied by substituting 'September 30, 2018’ for 'September 30, 2015'."]

[Pub. L. 11531, div. F, title V, §542, May 5, 2017, 131 Stat. 432, provided that: "Section
610(b) of the Departments of Commerce, Justice, and State, the Judiciary, and Related
Agencies Appropriations Act, 1993 [Pub. L. 102—395] (8 U.S.C. 1153 note) [set out above]
shall be applied by substituting 'September 30, 2017' for 'September 30, 2015'."]

[Pub. L. 114—113, div. F, title V, §575, Dec. 18, 2015, 129 Stat. 2526, provided that: "Section
610(b) of the Departments of Commerce, Justice, and State, the Judiciary, and Related
Agencies Appropriations Act, 1993 [Pub. L. 102—395] (8 U.S.C. 1153 note) [set out above]
shall be applied by substituting 'September 30, 2016’ for the date specified in section 106(3)
of the Continuing Appropriations Act, 2016 (Public Law 114—53) [Dec. 11, 2015, which had
been substituted as applied by Pub. L. 114—53, div. B, §131, Sept. 30, 2015, 129 Stat. 509]."]

[Pub. L. 110—329, div. A, §144, Sept. 30, 2008, 122 Stat. 3581, as amended by Pub. L. 111-8,
div. J, §101, Mar. 11, 2009, 123 Stat. 988, provided that: "The requirement set forth in
section 610(b) of the Departments of Commerce, Justice, and State, the Judiciary, and
Related Agencies Appropriations Act, 1993 [Pub. L. 102—395] (8 U.S.C. 1153 note) [set out
above] shall continue through September 30, 2009."]

[Pub. L. 107—273, div. C, title I, §11037(b), Nov. 2, 2002, 116 Stat. 1848, provided that: "The
amendments made by this section [amending section 610 of Pub. L. 102—395, set out above]
shall take effect on the date of the enactment of this Act [Nov. 2, 2002] and shall apply to—

"(1) any proposal for a regional center pending before the Attorney General (whether for an
initial decision or on appeal) on or after the date of the enactment of this Act; and

"(2) any of the following petitions, if filed on or after the date of the enactment of this Act:

"(A) A petition under section 204(a)(1)(H) of the Immigration and Nationality Act (8 U.S.C.
1154(a)(1)(H)) (or any predecessor provision) (or any predecessor provision), with respect to
status under section 203(b)(5) of such Act (8 U.S.C. 1153(b)(5)).

"(B) A petition under section 216A(c)(1)(A) of such Act (8 U.S.C. 1186b(c)(1)(A)) to remove
the conditional basis of an alien's permanent resident status."]
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[Pub. L. 105-119, title I, §116(b), Nov. 26, 1997, 111 Stat. 2467, provided that: "The
amendment made by subsection (a)(2) [amending section 610 of Pub. L. 102—395, set out
above] shall be deemed to have become effective on October 6, 1992."]

Transition for Spouses and Minor Children of Legalized Aliens

Pub. L. 101-649, title I, §112, Nov. 29, 1990, 104 Stat. 4987, as amended by Pub. L. 102—232,
title I11, §302(b)(1), Dec. 12, 1991, 105 Stat. 1743, provided that:

"(a) Additional Visa Numbers.—

"(1) In general.—In addition to any immigrant visas otherwise available, immigrant visa
numbers shall be available in each of fiscal years 1992, 1993, and 1994 for spouses and
children of eligible, legalized aliens (as defined in subsection (c¢)) in a number equal to
55,000 minus the number (if any) computed under paragraph (2) for the fiscal year.

"(2) Offset.—The number computed under this paragraph for a fiscal year is the number (if
any) by which—

"(A) the sum of the number of aliens described in subparagraphs (A) and (B) of section
201(b)(2) of the Immigration and Nationality Act [8 U.S.C. 1151(b)(2)] (or, for fiscal year
1992, section 201(b) of such Act) who were issued immigrant visas or otherwise acquired the
status of aliens lawfully admitted to the United States for permanent residence in the
previous fiscal year, exceeds

"(B) 239,000.

"(b) Order.—Visa numbers under this section shall be made available in the order in which a
petition, in behalf of each such immigrant for classification under section 203(a)(2) of the
Immigration and Nationality Act [8 U.S.C. 1153(a)(2)], is filed with the Attorney General
under section 204 of such Act [8 U.S.C. 1154].

"(c) Legalized Alien Defined.—In this section, the term 'legalized alien' means an alien
lawfully admitted for permanent residence who was provided—

"(1) temporary or permanent residence status under section 210 of the Immigration and
Nationality Act [8 U.S.C. 1160],

"(2) temporary or permanent residence status under section 245A of the Immigration and
Nationality Act [8 U.S.C. 1255a], or

"(3) permanent residence status under section 202 of the Immigration Reform and Control
Act of 1986 [Pub. L. 99—603, set out as a note under section 1255a of this title].

"(d) Definitions.—The definitions in the Immigration and Nationality Act [8 U.S.C. 1101 et
seq.] shall apply in the administration of this section."
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any attachment or sequestration of the goods
or estate of the defendant in such action in the
State court shall hold the goods or estate to
answer the final judgment or decree in the
same manner as they would have heen held to
answer final judgment or decree had it been
rendered by the State court.

All bonds, undertakings, or security given by
either party in such action prior to its removal
shall remain valid and effectual notwithstand-
ing such removal.

All injunctions, orders, and other proceedings
had in such action prior to its removal shall
remalin in full force and effect until dissclved or
modified by the district court.

(June 25, 1948, ch. 646, 62 Stat. 940.)

HISTORICAL AND REVISION NOTES

Based on title 28, U.5.C,, 1940 ed,, § 79 (Mar. 3, 1911,
¢h. 231, ¢ 38, 36 Stat. 1098).
Changes were made in phraseoiogy.

FEoERAL RULES OF CIvIL PROCEDURE

Attachment or sequestration in federal court after
removal, see rule 64, Appendix to this title.

Continuation of section, see note by Advisory Com-
mittee under rule 81.

Jury trial in remaval actions, see rule 81,

§ 1461. Definitions

For purposes of this chapter—

(1) The term “State court’” includes the Supe-
rior Court of the District of Columbia.

{2) The term ‘““State” includes the District of
Columbia.

(Added Pub. L. 91-358, title I, § 172(dX1), July
29, 1970, 84 Stat. 591.)

EFFECTIVE DATE

Section effective the first day of the seventh calen-
dar month which begins after July 29, 1970, see sec-
tion 19%{a) of Pub. L. 81-358, set out as an Effective
Date of 18970 Amendment note under section 1257 of
this title.

§ 1452, Removal of claims related to bankruptey cases

(a) A party may remove any claim or cause of
action in a civil action other than a proceeding
before the United States Tax Court or a eivil
action by a governmental unit to enforece such
governmental unit’s police or regulatory power,
to the district court for the district where such
civil actlon is pending, if such district court has
jurisdiction of such clalm or cause of action
under section 1334 of this title.

{h) The court to which such claim or cause of
action is removed may remand such claim or
cause of action on any equitable ground. An
order entered under this subsection remanding
a claim or cause of action, or a decision to not
reigna.nd, is not reviewable by appeal or other-
wise.

(Added Pub. L. 98-353, title I, § 103(a), July 10,
1984, 98 Stat. 335.)
EFFECTIVE DATE

Section effective July 10, 1984, see section 122¢a) of
Pub. L. 98-353, set out as a note under section 151 of
this title.

TTTLE 28—JUDICTARY AND JUDICIAL PROCEDURE

§ 1452

[CHAPTER %—OMITTED)

CODIFICATION

Chapter #0, consisting of sections 1471 to 1482,
which was added by Pub. L. 95-598, title 1I, §241<(a),
Nov, 6, 1978, 92 Stat. 2668, and which related to dis-
trict courts and bankruptey ¢ourts, did not become ef-
fective pursuant te section 402(h} of Pub. L. 95-598, as
amended, set out as an Effective Date note preceding
section 101 of Title 11, Bankruptcy,

TRANSITION TO NEW COURT SYSTEM

Pub. L. 95-598, title IV, § 409, Nov. 6, 1978, 92 Stat.
2687, as amended by Pub. L. 88-249, § 1(d), Mar. 31,
1984, 98 Stat. 116; Pub, L. 98-271, § 1(d, Apr. 30, 1984,
98 Stat. 163: Pub. L. 98-299, § 1(d), May 25, 1984, 98
Stat. 214; Pub. L. 98-325, § 1(d}, June 20, 1984, 98 Stat.
268. Pub. L. #8-353, title 1, § 121<d), July 10, 1984, 98
Stat. 348, which provided for transfer to the new court
system of cases, and matiers and proceedings m cases,
under the Bankruptcy Act (former Tltle 111 pending
at the end of Sept. 30, 1983, in the courts of bank-
ruptey continued under section 404(a) of Pub. L.
95-598, with certain exceptions, and ¢ases and proceed-
ings arising under or related to cases under Title 11
pending at the end of July 9, 1984, and directed that
civil actions pending on July 9, 1884, over which a
bankruptey court had jurisdiction on July $, 1984, not
abate, but continuation of such actions not finally de-
termined before Apr. 1, 1985, be removed 10 a hank-
ruptcy court under this chapter, and that all law
beoks, publications, etc., furnished bankruptcy judges
as of July 9, 1884, be transferred to the United States
bankruptey courts under the supervision of the Direc-
tor of the Administrative Office of the United States
Courts, was repealed by Pub. L. 98-353, title I, § 122(a},
July 10, 1884, 98 Stat. 343, 348, eff. July 10, 1884.

CHAPTER $1—UNFITED STATES CLAIMS COURT

Sec.
1491, Claims against United States generally; ac-
tions invelving Tennessee Valley Author-

ity.
1492, Congressional reference cases.
[1483. Repealed.]
1494. Accounts of offlcers, agents or contractors.
1495, Damages for unjust conviction and imprison-

ment; claitn against United States.

14986, Disbursing officers’ claims.

1497. Oyster growers’ damages from dredging op-
erations,

1498, Patent and copyright cases.

1499, Liquidated damages withheld from contrac-
tors under Contract Work Hours and
Safety Standards Act.

1500, Pendency of claims in other courts.

1501, Pensions.

1502. Treaty cases.

1503. Set-offs.

(1604. Repealed.]

1505, Indian ciaims.

[1506. Repealed.]

1507, Jurisdiction for certain declaratory judg-
ments.

1508. Jurisdiction for ¢ertain partnership proceed-
ings.

1509.  No jurisdletion in cases Involving refunds of
tax shelter promoter and understatement
penalties.

HISTORICAL AND REVISION NOTES

1949 Act

This section inserts in the analysis of chapter 81 of
title 2B, U.S.C., item 1505, corresponding to new sec-
tion 1505.
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§ 1491 TITLE 28—JUDICIARY AND JUDICIAL PROCEDURE

AMENDMENTS

1884—Pub. L. 98-368, div. A, title VII, §714(gX3),
July 18, 1984, 68 Stat, 862, added item 1509.

1982—Pub. L. 97-248, title IV, § 402(c)(18XB), Sept.
3, 1932, 96 Stat. 668, added item 1508.

Pub. L. 97-184, title I, § 133(eX2XB), (1), (h}, (j)2),
Apr. 2, 1982, 96 Stat. 41, substituted “UNITED
STATES CLAIMS COURT" for "COURT OF
CLAIMS"” in chapter heading. substituted “Liquidated
damages withheld from contractors under Contract
Work Hours and Safety Standards Act” for ‘‘Penalties
imposed against contractors under eight hour law” in
item 1499, and struck out items 1504 “Tort Ciaims™
and 1506 ‘“Transfer 1o cure defect of jurisdiction”.

1976—Pub, L. $4-455, title XIII, § 1306(bX9XB), Oct.
4, 1976, 90 Stat. 1720, added item 1507.

1960—Pub, L. 86-770, § 2(b), Sept. 13, 1960, 74 Stat.
812, added ltem 1508,

Pub, L. 86-726, § 4, Sept. 8, 1960, T4 Stat. 856, substi-
tuted “Patent and copyright cases” for “Patent ¢ases”
in item 1498.

1954--Act Sept. 3, 1954, ch, 1263, § 43, 68 Stat. 1241,
inserted ““; actions lnvolving Tennessee Valley Author-
ity in item 1481 and struck out ltem 1493 “Depart-
mentsl reference cases™.

1949—Act May 24, 184P, ch. 138, § 86, 63 Stat. 102,
added item 1505.

RULES OF THE UURITED STATES CLAIMS COURT
See Appendix to this title.
CRoss REFERENCES

District courts, concurrent jurisdiction of actions or
claims not exceeding $10.000, see section 1346 of this
title,

Organization of Claims Court, see section 171 et seq.
of this title,

Procedure in Claims Court, see section 2501 et seq.
of this title,

§ 1491. Claims against United States generslly; ac-
tions involving Tennessez Valley Authority

(a)(1} The United States Claims Court shall
have jurisdiction to render judgment upon any
claim against the United States founded either
upon the Constitution, or any Act of Congress
or any regulation of an executive department,
or upon any express or implied contiract with
the United States, or for liquidated or unliqui-
dated damages in cases not sounding in tort.
For the purpose of this paragraph, an express
or implied contract with the Army and Air
Force Exchange Service, Navy Exchanges,
Marine Corps Exchanges, Coast Guard Ex-
changes, or Exchange Councils of the National
Aeronautics and Space Administration shall be
considered an express or implied contract with
the United States.

(2) To provide an entire remedy and to com-
plete the rellef afforded by the judsment, the
court may, as an incident of and collateral to
any such judgment, issue orders directing resto-
ration to office or position, placement in appro-
priate duty or retirement status, and correction
of applicable records, and such orders may be
issued to any appropriate official of the United
States. In any case within its jurisdlction, the
court shall have the power to remand appropri-
ate matiers to any administrative or executive
body or official with such direction as it may
deem proper and just, The Claims Court shall
have jurisdiction to render judgment{ upon any
claim by or against, or dispute with, a contrac-
tor arising under section 10tax1) of the Con-
tract Disputes Act of 1978.

Page 328

{38) To afford complete relief on any contract
claim brought before the contract is awarded,
the court shall have exclusive jurisdiction to
grant declaratory judgments and such equita-
ble and extraordinary relief as it deems proper,
including but not limited to injunctive relief. In
exercising this jurisdiction, the court shall give
due regard {o the interests of national defense
and national security.

(b) Nothing herein shall be construed to give
the United States Claims Court jurisdiction of
any civil action within the exclusive jurisdiction
of the Court of International Trade, or of any
action against, or founded on conduct of, the
Tennessee Valley Authority, or to amend or
modify the provisions of the Tennessee Valley
Authority Act of 1933 with respect to actions
by or against the Authority,

{June 25, 1948, ch. 648, 62 Stat. 940; July 28,
1953, ch. 253, § 7. 67 Stat. 228; Sept. 3, 1954, ch.
1263, § 44(a), (b}, 68 Stat. 1241; July 23, 1970,
Pub. L. 81-350, § 1(b), 84 Stat. 449, Aug. 29,
1972, Pub, L. 92-415, § 1, 88 Stat. 652, Nov. 1,
1978, Pub. L. 95-563, § 14(i), 92 Stat. 2391: Oct.
10, 1980, Pub. L, 96-417, title V, § 509, 94 Stat.
1743; Apr. 2, 1882, Pub. L. 97-184, title I,
§ 133(a), 96 Stat. 39.)

Hi1sTORICAL AND REvisSION Nories

Based on title 28, U.8.C., 1940 ed,, § 250<1) (Mar, 3,
1911, ¢ch. 231; § 145, 38 Stat. 1136).

District courts are given concurrent jurisdiction of
certaln claims against the United States under section
1346 of this title. (See also reviser's note under that
section and section 1621 of this title relating to juris-
diction of the Tax Court.)

The proviso In section 250(1) of title 28, U.S.C., 1940
ed,, relating to claims growing out of the Civil War,
commonly known as “war ¢laims,” and other clalms
which had been reported adversely before March 3,
1887 by any court, department, or comrmission author-
ized to determine them, were omitted as obsolete.

The exception in section 2561} of title 28, U.S.C.,
1940 ed., as to pension claims appears in section 1501
of this title,

Words “in respect of which claims the party would
be entitled to redress against the United States either
In a court of law, equity, or admiralty, if the United
States were suable” were omitted as unnecessary since
the Court of Claims manifestly, under this section wiil
determine whether a petition against the United
States states a cause of action. In any event, the Court
of Claims has no admiraity jurisdiction, but the Suits
in Admiralty Act, sections 741-752 of title 46, U.S.C.,
1940 ed., Shipping, vests exclusive jurlsdiction over
suits in admiralty against the United States in the dis-
trict courts. Sendey & Co. ». U.S., 1932, 76 Ct.Cl. 370,

Por additional provisions respecting jurisdictlon of
the court of claims in war contract settlement cases
see section 114b of Title 41, U.S.C, 1940 ed,, Pubilc
Contracts. ’

Changes were made in phraseology.

REFERENCES IN TEXT

Section 1XaX1) of the Contract Disputes Act of
1978, referred to in subsec. (a)X2), is ¢lassified to seec-
tion 609(axX 1) of Title 41, Pubiic Contracts.

The Tennessee Valley Authority Act of 1833, re-
ferred to in subsec. {b), is act May 18, 1933, ch. 32, 48
Stat. 58. as amended, which is classified generally to
chapter 12A (§ 831 et seq.) of Title 18, Conservatlon.
For complete classification of this Act to the Code, see
section 831 of Title 18 and Tables.
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AMENDMENTS

1982—Subsec. (aX1). Pub. L. 97-164 designated first
two sentences of existing first undesignated paragraph
as subsec. (aX1) and substituted "United States Claims
Court” for ‘Court of Claims”.

Subsec. (a¥X2). Pub. L. 97-164 desighated third,
fourth, and fifth sentences of existing first un-
designated paragraph as par. (2) and substituted “The
Claims Court” for “The Court of Claims™ and “arising
under section 10¢a)(1) of the Contract Dlsputes Act of
198" for “arlsing under the Contract Disputes Act of
1978,

Subgec. (aX3d). Pub. L. #7-164 added par. (3).

Subsec. (h). Pub. L, 97-164 designated existing
second undesignated paragraph as subsec. (b) and sub-
stituted "“United States Cluims Court” for “Court of
Claims™, “conduct of, the Tennessee Valley Authority.
or” for “actions of, the Tennessee Valley Authority,
nor”, “Tennessee Valley Authority Act of 1933" for
“Tennessee Valley Authority Act of 1833, as amend-
ed,”, and “actlons by or agalnst the Authority” for
“suits by or against the Authority”.

1980—Pub. L. 96-417 substituted “Caurt of Claims of
any civil action within the exclusive jurisdiction of the
Court of International Trade, or of any action” for “in
suits™ in second par,

1978—Pub. L. 95-583 provided that the Court of
Claims would have jurisdictlon to render judgment
upon any claim by or against, or dispute with, a con-
trg;:t.ur arising under the Contract Disputes Act of
1978,

1972—Pub. L. 92-415 inserted provislons authorizing
the court to Issue orders directing restoration to offlce
or position, placement In approbriate duty or retire-
ment status and correction of applicable records and
to issue such orders to any United States offlicial and
to remand appropriate matters to administrative and
executive bodies with proper directions.

1870—Pub. L. 91-330 specified that the term "ex-
press or Implled contracts with the United States” in-
cludes express or implied contracts with the Army and
Air Force Exchange Service, Navy Exchanges, Marine
Corps Exchanges, Coast Guard Exchanges, or EX-
change Counciis of the National Aeronautics and
Space Administration.

1954—Act Sept, 3, 1954, inserted *'; actions involving
Tennessee Valley Authority” in section catchline and
altered the form of first par. to spell out the general
Jurisdiction of the Court [n paragraph form rather
than as clauses of the par.

1953—Act July 28, 1853, substituted “United States
Court of Claims" for “Court of Claims™ near begin-
ning of section, and inserted last par.

EFFECTIVE DATE OF 1982 AMENDMENT

Amendment by Pub. L. 37-184 effective Oct. 1, 1982,
see section 402 of Pub. L. 87-164, set out as a note
under section 171 of this tltle.

ErrECTIVE DATE OF 1980 AMENDMERT

Amendment by Pub, L. 86-417 effective Nov, 1. 1980,
and applicable with respect to civil actions pending on
or commenced on or after such date, see section 701(a)
of Pub. L. 96-417, set out as a note under sectlon 261
of this title.

EFFeCTIVE DATE OF 1878 AMENDMENT

Amendment by Pub. L. 85-563 effective with respect
to conkracts entered into 120 days after Nov. 1, 1878,
and, at the election of the contractor, with respect to
any claim pending at such time before the contracting
offlcer or initiated thereafter, see sectlon 18 of Pub. L.
95-563, set out as an Effective Date note under section
801 of Title 41, Public Contracts.

ErrFecTIVE DATE oF 1972 AMENDMENT

Section 2 of Pub, L. 92-415 provided that: "“This Act
[amending this section] shall be applicgble to all judi-

TITLE 28—JUDICIARY AND JUDICIAL PROCEDURE

§ 1492

cial proceedlngs pending on or instituted after the
date of its enactment [Aug, 28, 1972)."

EFFECTIVE DATE oF 1970 AMENDMENT

Amendment by Pub. 1. 91-350 applicahle to claims
and civil actions dismissed before or pending on July
23, 1970, if the clalm or civil action was based upon a
transaction, omission, or breach that occurred not
more than six years prior to July 23, 1970, notwith-
standing & determination or judgment made prior to
July 23, 1970, that the United States district courts or
the United States Court of Claims did not have juris-
diction to entertain a suit on an express or implied
contract with a nonappropriated fund instrumentslity
of the United States, see section 2 of Pub. L. $1-350,
set out as a note under section 1346 of this title.

RULES oF THE Un1ted STATES CLAIMS COURT
See Appendix to this title.

CR0SS REFERENCES

Admlralty suits agalnst United States, jurisdiction of
district courts, see sections 741 et seq. and 781 et seq.
of Title 48, Appendix, Shipping,

Costs, where United States is party, see section 2412
of this title.

District courts, concurrent jurisdiction of actlons ot
clailm.s not exceeding $10,000, see section 13468 of this
title.

Limitation of actions, see sectlon 2501 of this title,

Procedure in Claims Court, see sectlon 2501 et seq.
of this title.

Railroads, government-sided, actlon to recover
freight withheld, see section 87 of Title 45, Railroads.

Tax Court jurisdlction, see section 7441 et seq, of
Title 26, Internal Revenue Code.

Tennessee Valley Authority, use of patents by, see
section 831r of Title 16, Conservation.

‘War contracts, jurisdiction and procedure to enforce
termination claim, see sections 113, 114 of Title 41,
Public Contracts.

SecTioN REFERRED TO IN OTHER SECTIONS

This section 1s referred to in section 2409a of this
title; title 12 section 218b; title 20 section 1132f; title
25 section 1300i-11; title 41 sectlons 114, 602; title 42
section 4854 title 45 sectlon 1018; title 48 App. section
1242; title 47 section 8086.

§ 1492. Congressional reference cases

Any bill, except, a bill for a pension, may be
referred by either House of Congress to the
chief judge of the United States Ciaims Court
for a report in conformity with section 2509 of
this titie.

(June 25, 1948, ch. 646, 62 Stat. 941; Oct. 15,
1966, Pub. L. 89-681, § 1, 80 Stat. 858: Apr, 2,
1882, Pub. L. 87-164, title I, § 133(b), 96 Stat.
40.>

HISTORICAL AND REVISION NOTES

Based on title 28, U.S.C., 1940 ed., §25%7 (Mar, 3,
1811, ch. 231, § 151, 36 Stat, 1138).

This sectlon contains only the jurisdictional provi.
sion of section 25% of title 28, U.S.C., 1940 ed. The pro-
cedural provisions are incorporated in section 2508 of
this title.

Changes were made In phraseology.

AMENDMENTS

1882—Pub. L. 97-164 substituted “‘chief judge of the
United States Clalms Court’” for “chlef commissioner
of the Court of Claims".

1886—Pub. L. 89-881 substituted provisions allowing
any bill, except & bill for a pension, te be referred by
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§1603. Definitions
For purposes of this chapter—

(a) A "foreign state", except as used in section 1608 of this title, includes a political
subdivision of a foreign state or an agency or instrumentality of a foreign state as defined in
subsection (b).

(b) An "agency or instrumentality of a foreign state" means any entity—
(1) which is a separate legal person, corporate or otherwise, and

(2) which is an organ of a foreign state or political subdivision thereof, or a majority of whose
shares or other ownership interest is owned by a foreign state or political subdivision thereof,
and

(3) which is neither a citizen of a State of the United States as defined in section 1332 (¢) and
(e) of this title, nor created under the laws of any third country.

(c) The "United States" includes all territory and waters, continental or insular, subject to the
jurisdiction of the United States.

(d) A "commercial activity" means either a regular course of commercial conduct or a
particular commercial transaction or act. The commercial character of an activity shall be
determined by reference to the nature of the course of conduct or particular transaction or
act, rather than by reference to its purpose.

(e) A "commercial activity carried on in the United States by a foreign state” means
commercial activity carried on by such state and having substantial contact with the United
States.

(Added Pub. L. 94—583, §4(a), Oct. 21, 1976, 90 Stat. 2892; amended Pub. L. 109—2,
84(b)(2), Feb. 18, 2005, 119 Stat. 12.)

Amendments
2005—Subsec. (b)(3). Pub. L. 109—2 substituted "(e)" for "(d)".
Effective Date of 2005 Amendment

Amendment by Pub. L. 109—2 applicable to any civil action commenced on or after Feb. 18,
2005, see section 9 of Pub. L. 109—2, set out as a note under section 1332 of this title.

Effective Date
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Section effective 9o days after Oct. 21, 1976, see section 8 of Pub. L. 94—583, set out as a note
under section 1602 of this title.
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§1605. General exceptions to the jurisdictional immunity of a foreign state

(a) A foreign state shall not be immune from the jurisdiction of courts of the United States or
of the States in any case—

(1) in which the foreign state has waived its immunity either explicitly or by implication,
notwithstanding any withdrawal of the waiver which the foreign state may purport to effect
except in accordance with the terms of the waiver;

(2) in which the action is based upon a commercial activity carried on in the United States by
the foreign state; or upon an act performed in the United States in connection with a
commercial activity of the foreign state elsewhere; or upon an act outside the territory of the
United States in connection with a commercial activity of the foreign state elsewhere and that
act causes a direct effect in the United States;

(3) in which rights in property taken in violation of international law are in issue and that
property or any property exchanged for such property is present in the United States in
connection with a commercial activity carried on in the United States by the foreign state; or
that property or any property exchanged for such property is owned or operated by an agency
or instrumentality of the foreign state and that agency or instrumentality is engaged in a
commerecial activity in the United States;

(4) in which rights in property in the United States acquired by succession or gift or rights in
immovable property situated in the United States are in issue;

(5) not otherwise encompassed in paragraph (2) above, in which money damages are sought
against a foreign state for personal injury or death, or damage to or loss of property,
occurring in the United States and caused by the tortious act or omission of that foreign state
or of any official or employee of that foreign state while acting within the scope of his office
or employment; except this paragraph shall not apply to—

(A) any claim based upon the exercise or performance or the failure to exercise or perform a
discretionary function regardless of whether the discretion be abused, or

(B) any claim arising out of malicious prosecution, abuse of process, libel, slander,
misrepresentation, deceit, or interference with contract rights; or

(6) in which the action is brought, either to enforce an agreement made by the foreign state
with or for the benefit of a private party to submit to arbitration all or any differences which
have arisen or which may arise between the parties with respect to a defined legal
relationship, whether contractual or not, concerning a subject matter capable of settlement
by arbitration under the laws of the United States, or to confirm an award made pursuant to
such an agreement to arbitrate, if (A) the arbitration takes place or is intended to take place
in the United States, (B) the agreement or award is or may be governed by a treaty or other
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international agreement in force for the United States calling for the recognition and
enforcement of arbitral awards, (C) the underlying claim, save for the agreement to arbitrate,
could have been brought in a United States court under this section or section 1607, or (D)
paragraph (1) of this subsection is otherwise applicable.

(b) A foreign state shall not be immune from the jurisdiction of the courts of the United
States in any case in which a suit in admiralty is brought to enforce a maritime lien against a
vessel or cargo of the foreign state, which maritime lien is based upon a commercial activity
of the foreign state: Provided, That—

(1) notice of the suit is given by delivery of a copy of the summons and of the complaint to the
person, or his agent, having possession of the vessel or cargo against which the maritime lien
is asserted; and if the vessel or cargo is arrested pursuant to process obtained on behalf of the
party bringing the suit, the service of process of arrest shall be deemed to constitute valid
delivery of such notice, but the party bringing the suit shall be liable for any damages
sustained by the foreign state as a result of the arrest if the party bringing the suit had actual
or constructive knowledge that the vessel or cargo of a foreign state was involved; and

(2) notice to the foreign state of the commencement of suit as provided in section 1608 of
this title is initiated within ten days either of the delivery of notice as provided in paragraph
(1) of this subsection or, in the case of a party who was unaware that the vessel or cargo of a
foreign state was involved, of the date such party determined the existence of the foreign
state's interest.

(c) Whenever notice is delivered under subsection (b)(1), the suit to enforce a maritime lien
shall thereafter proceed and shall be heard and determined according to the principles of law
and rules of practice of suits in rem whenever it appears that, had the vessel been privately
owned and possessed, a suit in rem might have been maintained. A decree against the foreign
state may include costs of the suit and, if the decree is for a money judgment, interest as
ordered by the court, except that the court may not award judgment against the foreign state
in an amount greater than the value of the vessel or cargo upon which the maritime lien
arose. Such value shall be determined as of the time notice is served under subsection (b)(1).
Decrees shall be subject to appeal and revision as provided in other cases of admiralty and
maritime jurisdiction. Nothing shall preclude the plaintiff in any proper case from seeking
relief in personam in the same action brought to enforce a maritime lien as provided in this
section.

(d) A foreign state shall not be immune from the jurisdiction of the courts of the United
States in any action brought to foreclose a preferred mortgage, as defined in section 31301 of
title 46. Such action shall be brought, heard, and determined in accordance with the
provisions of chapter 313 of title 46 and in accordance with the principles of law and rules of
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INTRODUCTION

In this appeal from the grant of a motion to dismiss on the pleadings,
Appellees ask this Court to determine factual issues in their favor, to wit that
they did not engage in commercial activities in connection with their
solicitation of investment in the Project! (Appellees’ Brief, p.7) and did not
sell the securities at issue (Appellees’ Brief, pp. 12-13), to wit interests in
the Project. But the well-pleaded factual allegations of the AC (as well as
the conclusions reasonably drawn therefrom) allege otherwise, including
specific factual allegations that:

“11. At all relevant times, South Dakota and Bollen used SDRC and

GP 6 as mere instrumentalities to further the conduct alleged herein.

12. Defendants are involved in the business of soliciting and securing

investments in EB5 projects in South Dakota. ***

16. Pursuant to the Consulting Contract, South Dakota was

responsible (a) for approving all EB 5 Program projects; (b) for

rejecting projects for lack of feasibility or financial soundness, and (c)

to ensure that the Project was not marketed if not financially sound.

17. South Dakota acted in concert with the other Defendants at all

! Capitalized terms are used herein as defined in Appellant’s Brief.

1



relevant times to secure investments in EB 5 Program entities,
including [the Project];.
18. SDRC held itself out to the public, and more particularly to
potential EB 5 Program investors, as a promoter and manager of the
SD Regional Center for and on behalf of South Dakota ... .19. With
the knowledge and approval of South Dakota, SDRC and Bollen
solicited investments into LP6 through the Offering Memo.”
AC pars. 11, 12, 16-19, AA 0011-0013. Itis, of course, well settled that
Appellant’s factual allegations, and the reasonable conclusions drawn
therefrom, must be accepted as true on a pleadings motion?. Thus, these
allegations establish for purposes of this appeal that Appellees engaged in
commercial activities in connection with their solicitation of investment in
the Project, and sold securities to Appellant’s members. As set forth in
Appellant’s Brief and below, either Appellees’ sale of securities (for which
activities the legislature has expressly waived sovereign immunity) or

commercial activities giving rise to Appellant’s claims (which is a

2 E.g. N. Am. Truck & Trailer, Inc. v. M.C.l. Communication Servs.,
Inc., 2008 S.D. 45, 751 N.W.2d 710; Guthmiller v. Deloitte and Touche,
LLP, 2005 S.D. 77, 699 N.W.2d 493; Sorensen v. Sommervold, 2005 S.D.
33, 694 N.W.2d 266.



recognized exception to sovereign immunity), would, by itself, preclude
Appellees’ reliance on sovereign immunity as a bar to Appellant’s claims.
POINT |
THE LEGISLATURE HAS WAIVED

SOVEREIGN IMMUNITY FOR CLAIMS
BASED ON THE SALE OF SECURITIES

Appellees do not dispute that by enacting the Uniform Securities Act
of 2002 (the “Act”) the Legislature waived sovereign immunity for claims
based on the sale of securities. Nor do Appellees dispute that the sales of
interests in the Project to Appellant’s members were sales of securities under
the Act. See Appellant’s Brief, Point I1.

Appellees try in vain to avoid the effect of this legislative waiver of
sovereign immunity, asserting that “[c]laimants have not alleged State
directly offered or sold LPG6 securities to investors” (Appellees’ Brief, p.22,
emphasis added), and that “Claimants’ redress under the Act, if any,
ultimately lies with SDRC, Inc., not [Appellees]” (id, p. 23). These
“defenses” ring hollow for at least two reasons. First, Appellees openly
admit that they had full control over these activities. “[T]he State of South
Dakota is [constitutionally] prohibited from engaging in a business venture

unless its authority over the project is to be absolute.” Id, p.16 (emphasis



added, citation, internal quotations, omitted). Second, Appellees ignore that
the AC expressly alleges that SDRC was nothing more than Appellees’
agent, including that:

* the other defendants acted in concert with and as agents for the State
(AC pars. 17-18, AA0011);

* investments were solicited through the Offering Memo “[w]ith the
knowledge and approval of South Dakota” (AC par. 19);

» Appellees’ oversaw all EBS projects in South Dakota (AC par 16,
AA0012);

* Appellees were responsible for rejecting projects which were not
feasible or financially sound (id); and

* Appellees were responsible for ensuring that investments were not
solicited for projects which were not financially sound (id).

Appellees’ argument that Appellant did not raise the sale of securities
issue below and so, however compelling the claim may be, this Court should
ignore it (Appellees’ Brief, p. 21) is disingenuous to say the least.
Appellant’s securities argument responds to an argument that Appellees
first made in their reply brief below, to wit that this Court’s decisions in L.R.
Foy Const. Co. v. S. Dakota State Cement Plant Comm'n, 399 N.W.2d 340,

346 (S.D. 1987) and Aune v. B-Y Water Dist., 464 N.W.2d 1, 2-3 (S.D.



1990) are distinguishable because they involved express legislative waivers
of sovereign immunity. Appellant had no opportunity to submit a sur-reply
brief to counter Appellees’ attempt to distinguish L.R. Foy and Aune, or
Appellees’ legislative waiver argument.

Appellees have at all times been aware of the sovereign immunity
Issue in this case, had the opportunity to assert their legislative waiver
argument, and even incorrectly represented at oral argument below that no
legislative waiver applied. AA00130, Hearing Transcript, p.19. They have
not been prejudiced in any way from any claimed delay in raising the
legislative waiver of sovereign immunity found in the Act.

Moreover, Appellees are attempting to exalt form over substance.
Appellant has at all stages of this proceeding, including in the AC, made
clear that its claim against Appellees is based on misrepresentations in the
Offering Memo through which Appellees solicited investment in the Project,
I.e. the sale of securities. It is hornbook law that:

the nature and character of a pleading are
determined from the allegations, and the court is

not limited to the plaintiff's theory, but instead
must determine if the factual allegations of the



complaint are adequate to state a cause of action

under any legal theory. ... [A] court analyzes a

complaint to determine whether it states a

particular claim for relief, while the label given the

claim in the complaint is not dispositive. Thus, a

complaint should not be dismissed when a cause of

action may be discerned, no matter how poorly

stated.
61A Am. Jur. 2d Pleading 8 83 (footnotes and citations omitted). All of the
elements of a claim for violation of the Act are set forth in the AC and state
a cognizable claim, even if inartfully pleaded. To the extent that a
legislative waiver is required to overcome sovereign immunity it exists here,
and because the case involves the sale of securities, the Act was implicated
from the very outset of this case.

Regardless, it is not uncommon for this Court to consider arguments
that were not raised below in the interests of justice. “Generally, this Court
will not address arguments not raised below. However, this rule is
procedural and we have discretion to ignore the rule when faced with a
compelling case.” Inre J.D.M.C., 2007 S.D. 97, { 27, 739 N.W.2d 796, 805
(addressing issue that was not raised below). Accord Lagler v. Menard, Inc.,
2018 S.D. 53, 79, 915 N.W.2d 707, 728 (addressing issue not raised

below, holding that “the requirement to [raise an issue below] is not

jurisdictional; it is procedural. As a procedural rule, waiver is not necessarily
6



automatic. *** Therefore, although Lagdid not file a notice of review and
that failure would ordinarily result in a waiver of the right to obtain review,
no such waiver exists under the circumstances of this case.”) (citations
omitted); Erickson v. Dep't of Pub. Safety, 2017 S.D. 75, 904 N.W.2d 352,
356 (hearing issue not raised below and holding that “[o]ur rules foreclosing
review of issues not raised below are only prudential rules of appellate
practice that are designed to ensure fair play in litigation, to narrow issues,
and to generate the best possible advocacy before deciding a new issue of
law.”)

There could hardly be a more compelling case to hear an issue than
here, where Appellees are seeking to bar a claim on the basis of a sovereign
immunity defense that the Legislature has expressly waived. Even if
Appellees had raised their legislative waiver argument earlier than in their
reply papers and Appellant had not raised the sale of securities issue below,
this Court should nevertheless consider the issue given the equities and
substantive rights involved. Appellees have no substantive answer to the
Act’s express waiver of sovereign immunity and so are attempting to avoid
its effect through a procedural argument. To allow such a ploy to succeed

would hardly represent “fair play in litigation.” Appellees have suffered no



prejudice from any alleged delay in raising the securities law issue, having
argued the issue below and having had a full and fair opportunity to litigate
the issue here. Indeed, as this matter comes to this Court on appeal from a
pleadings motion, Appellees could have done no more to challenge
Appellant’s argument (e.g. submit evidence or take discovery) no matter
when the issue was raised. Thus, it is only fair that Appellant be allowed its
day in court on its securities claim.
POINT 11
SOVEREIGN IMMUNITY DOES NOT APPLY

TO CLAIMS BASED ON APPELLEES’
COMMERCIAL ACTIVITIES

This Court has repeatedly followed the general American rule and
held that sovereign immunity does not bar claims arising from the
sovereign's engagement in commercial activities. L.R. Foy Const. Co. v. S.
Dakota State Cement Plant Comm'n, 399 N.W.2d 340, 346 (S.D. 1987);
Aune, supra; Olesen v. Town of Hurley, 2004 S.D. 136, 25, 691 N.W.2d 324,
330 (2004) concurring). See Appellant’s Brief, Point I. Appellees’ attempts
to distinguish this authority and reliance on inapposite cases is unavailing.

For example, Appellees’ reliance on High Grade Oil Co., Inc. v.

Sommer, 295 N.W.2d 736 (S.D. 1980) in support of their contention that the



commercial enterprise rule does not apply to them is misplaced, as High
Grade did not involve a commercial enterprise and never discussed the rule.
Indeed, this Court expressly held in L.R. Foy, supra, 399 N.W.2d at 349, that
“Iw]e do not believe th[e] finding, that [the South Dakota] Cement Plant
[Commission] may be held liable for its commercial torts ... is inconsistent
with High-Grade ... .”

Appellees try unsuccessfully to distinguish this Court’s holding in
Aune, supra, 464 N.W.2d at 2-3 that "[w]here a state creates or organizes a
corporation and operates the same for a commercial purpose, it is ordinarily
held subject to suit, the same as any private corporation organized for the
same purpose.” Citations, internal quotations and brackets, omitted.
Appellees’ argue that Aune’s holding is limited to “lower-level public
entities, not state agencies ... .” Appellees’ Brief, p.10. Appellees simply
gloss over this Court’s repeated statements (discussed more fully in
Appellant’s Brief, pp. 16-17) that what was at issue in Aune was “the state's
sovereign immunity shield.” Aune, supra, 464 N.W.2d at 4 (emphasis
added).

Appellees also argue that their solicitation of investments in the

Project was not commercial activity because it had a legitimate



governmental purpose. Appellees’ Brief, pp. 11-12. But having a
governmental purpose does not preclude application of the commercial
enterprise rule. This Court has held that commercial activity does not
require that the sole purpose of the activity be commercial to the exclusion
of any governmental purpose. "Although a corporation may be public, and
not private, because established and controlled by the state for public
purposes, it does not follow that such corporation is in effect the state and
that the same immunity from liability attaches.” Aune, supra, 464 N.W.2d at
3.
Thus, sovereign immunity did not apply to the cement plant at issue in

L.R. Foy, supra, and Arcon Const. Co. v. S. Dakota Cement Plant, 349
N.W.2d 407 (S.D. 1984) even though it was engaged in “activity for a public
purpose™ in addition to its commercial activities, nor to the water district in
Aune, which was engaged in the governmental activity of providing water to
South Dakota residents in addition to its commercial activities:

The important question is how to distinguish

between governmental and commercial activity.

The test is not whether B-Y was organized or

operated for profit. By its very nature a public
corporation will seldom, if ever, be established for

8 Arcon, supra, 349 N.W.2d at 410.
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the purpose of generating profits. The better

approach is to assess whether the activity is

something only the state can accomplish or

whether it could be effectively accomplished by a

private enterprise.
Aune, supra, 464 N.W.2d at 3. Accord Wasserstein Perella Emerging
Markets Finance, LP. v. The Province of Formosa, 2000 WL 573231, *9
(S.D.N.Y. 2000) (“[T]he question is not whether the ... government is acting
with a profit motive or instead with the aim of fulfilling uniquely sovereign
objectives. Rather the issue is whether the particular actions the ... state
performs (whatever the motive behind them) are the type of actions by
which a private party engages in trade and traffic or commerce.””) There can
be no legitimate question (and certainly it cannot be determined otherwise
on a pleadings motion) that soliciting investment in the Project is the type of
activity which “could be effectively accomplished by a private enterprise™,
and thus is commercial activity in the truest sense.

Finally, Appellees argue that they could not have engaged in

commercial activity in connection with soliciting investment in the Project

4 Indeed, Appellees argue that no claim is stated against them
because the solicitation here was done entirely by a private enterprise and
that “"Claimants' redress under the Act, if any, ultimately lies with SDRC,
Inc., not [Appellees]” Appellees’ Brief, p.23.
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because they were not authorized to engage in commercial activities over
which they did not exercise complete control. Appellees’ Brief, pp. 16-17.
As set forth above, however, the AC alleges that Appellees did exercise
complete control over the solicitation of investment in the Property. To the
extent that Appellees dispute this factual allegation, such dispute cannot be
determined at this stage of the proceedings. Moreover, Appellees’ argument
that they can be sued based on authorized commercial activities in which
they engaged lawfully, but not based on unauthorized commercial activities
in which they engaged unlawfully, would turn the law and common sense on
their heads. The bottom line is that Appellees engaged in commercial
activities giving rise to Appellant’s claims, and that such claims are not
barred by sovereign immunity.

CONCLUSION

For all the foregoing reasons, as well as those submitted in
Appellant’s Brief, it is urged that the Dismissal Order be reversed.
Respectfully submitted

Steven D. Sandven Law Office P.C.
Attorney for Plaintiff-Appellant

By:_/s/ Steven D. Sandven
Steven D. Sandven, Esq.
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116 East Main Street
Beresford, S.D. 57106
Telephone: 605-763-2015
Facsimile: 605-763-2016
ssandvenlaw@aol.com

REQUEST FOR ORAL ARGUMENT

Plaintiff-Appellant respectfully requests oral argument.
CERTIFICATE OF SERVICE

| hereby certify that on February 18, 2020, | mailed by first class
United States mail, postage prepaid, two copies of the foregoing document
to which this certificate is attached to:

Paul E. Bachand

Special Assistant Attorney General
P.O. Box 1174

Pierre SD 57501-1174
pbachand@pirlaw.com

Robert Morris
P.O. Box 370
Belle Fourche SD 57717-0370
bobmorris@westriverlaw.com

/s/ Steven D. Sandven

Steven D. Sandven

STEVEN D. SANDVEN LAW

OFFICE PC

116 East Main Street

Beresford, SD 57004

Telephone: 605-763-2015

Facsimile: 605-763-2016

ssandvenlaw@aol.com
CERTIFICATE OF COMPLIANCE WITH SDCL 15-26A-66
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| hereby certify that the foregoing brief complies with the type-
volume limitation of SDCL 15-26A-66(B)(2). The brief contains a
proportional-spaced typeface in 14 point Times New Roman font, and a
Microsoft 2010 Word Count of 2,991 words.

CERTIFICATE OF MAILING

| hereby certify that | mailed by first class United States mail, postage
prepaid, the original and 2 copies of the foregoing Reply Brief of Plaintiff-
Appellant to which this certificate is attached to the South Dakota Supreme
Court, 500 East Capitol, Pierre, South Dakota 57501-5070 on the 18" day of
February, 2020.

/s/ Steven D. Sandven
Steven D. Sandven
STEVEN D. SANDVEN LAW
OFFICE PC
116 East Main Street
Beresford, SD 57004
Telephone: 605-763-2015
Facsimile: 605-763-2016
ssandvenlaw@aol.com
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