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JURISDICTIONAL STATEMENT

Pegey Detmers (“Detmers ™) appeals from the cirewit court’s March 12, 2025,

Memorandum Decision and Order, which granted the Defendant. Kevin Costner s

{*Costner’s™), Motion to Disimiss. The Notice of Entry of Ovder was filed March 13,

2023, The Notice of Appeal was filed March 17, 2023, This Court has jurisdiction to

hear this matter pursuant to 3DCL § 15-20A-3(1) as an appeal from a final judgment.

I

STATEMENT OF LEGAL ISSUES

Whether the circuit court erred in concluding Detmers” claim for a declaratory
Judzment was not ripe.

Yes, A real controversy exists as (o the rightz and obligations of the parties under
their May 3, 2000. Agreement (*Agreement™) in the event Costner unilaterally
maoves the sculptures from Tatanka. This Coun previously disposed of Costner’s
ripeness argument in Detmers v Costrer, 2023 5.0, 40,931 n. 1, 994 N.W.2d
$45, 457 n, 1 (Detmers ). Unfortunately, Costner successfully resuscitated that
argunent on remand and convinced the circuit court to do precisely what it had
been reversed for in Detmers [—dismissing Detimers” case.

Dretmers If, 2023 8.1, 40, 994 N.W.2d 445
Smith v WIF! Group, U8A., Ine., 2025 5.1 26
SDCL § 21-24-3

Whether the circuit court erred m denyving Detmers” motion Tor summary
Judzment,

Yes. Im Detmers I, this Court remanded this case for “further proceedings
consistent with [the| opinion.™ fd at9) 35, On remand, Detmers amended her
complaint to remove the anticipatory répudiation ¢lamm because this Court had
alfirmed the circuil count’s denial of Detmers” motion for summary judgment on
that claim. The only remaining claim was Detmers” declaratory judgment claim,
and Detmers amended that claim to mirror this Court’s holding in Dietrmers [
related to the parties” obligations under the Agreement (i.¢.. a declaration that
Costner’s decision to umnilaterally sell Tatanka and relocate the sculptures would
trnigger the sale clause i paragraph three of the Agreement unless the parties agree
to another location). The declaratory judegment claim was therefore an issue of
law and onc that had already been resolved by this Court in Detmers If

Dletmers II, 2023 8.1, 40, 94 N.W.2d 445
Swrith v WP Group, USA, Inc.. 2025 8.D. 26



Whether the circuit court erred in concluding 1t needed additional facts abowt the
parties” “good Fath and far dealing.™

Yes, The controversy between the parties is purely a legal issue. Dermers 1,
2023 5.1, 40, 122, 994 N.W.2d at 454, As mentioned, this Court resolved that

pmsue, Jd T 29 Tt was therefore error for the circuit court to refuse to reduce this
Conrt's holding to a judgment under any rationale.

Dretpers IF, 2023 5.1, 40, 994 MW 2d 445
Farm Credit Servs, of Am. v Dongan, 2005 5.0, 94,704 N, W.2d 24

STATEMENT OF THE FACTS & PROCEDURAL HISTORY

The facts of this case are set forth in this Court’s opinion in Defmers v Cosiner,

2012 8.1 35, B14 N.W.2d 146 (Detmers [y and Detmers 11, 2023 8.D, 40, 994 N W.2d

45, Those facts will not be repeated here.

In Letmers 1, thig Court remanded Detmers” claima tor “further proceedings

consistent with [the] opmion.™ Detrers [, 2023 5.1, 40, 9 35, 994 N.W.2d at 458, On

remand. Detmers amended her complaint to conlform to this Court’s decision in Detmers

fI. (SR at 331). Specifically, the anticipatory repudiation claim was removed becanse this

Court had afTinmed the circuit court’s denial of sumimary judgment on that clamm. fd at9

35, The following three paragraphs were added to the amended complaint:

39, The South Dakota Supreme Court prestded over this action on an appeal
from a grant of summary judgment i Costner's favor,  Detmers v Costrer, 994
MW 2d 445 (5.0, 20230 (Detmers [T

40, The Count held that the requirement that the sculptures be “agreeably
displaved ¢lsewhere” was an ongoing obligation, Jfd. at 456,

41.  The Court also held that “Cosiner’s decision to umlaterally sell Tatanka
and relocate the sculptures would trigger the sale clause in paragraph three of the
Agresment unless the parties agree to another display location.™ Fd. at 456.

(SE at 335). Detmers then amended the language of her request For a declaratory

Judgment to the following:



45, Pursuani to South Dakota’s Uniform Declaratory Judgment Act, Detmers
respectfully requesis a declaration consistent with the mandate by the South
Drakota Supreme Court that the obligations in paragraph 3 of the Agreement are
ongoing and that Costner’s decision to unilaterally sell Tatanka and relocate the
sculptures would trigger the sale clause in paragraph three of the Agreement
unless the parties agree to another display location.
{8R at 336). Detmers subsequently moved for summary judgment. (SR at 381). She
asked the circurt court to “declare the meamng of paragraph 3 in the contract in a manner
identical 1o the South Dakota Supreme Court’s holding and put an end to this litigation.™
(SR at 386). Costner resisted Detmers’ motion and claimed that this Court’s language
related to the sale clause being triggered in the event of Costner unilaterally relocating the
sculptures was “mere dicta.” (SR at 409).

Cosiner also filed a motion to dismiss claimimg that the circuit court lacked
subject matter jurisdiction because Detmers” clamms were not ripe. (SR an 400-01).
Alternatively. Costner argued that Detmers ™ clamm should be dismissed pursuant to SDCL
§ 21-24-11) because a declaratory judgment would not “termunate the uncertanty or
controversy @iving rse to the proceeding.” (SR at 4000 Fmnally. Costner argued that a
declaratory pudament should not be entered becanse Detmers” refusal to allow Costner to
relocate the sculptures to Arkansas may be a breach of her duty of good faith and far
dealing and would relieve Costner of his obligations under the Agreement. {SE at 403-

04!

! These are the same or varations of the same arguments Costner made to this Court on
appeal. which were rejected in footnoter one and two in Dretmers [, However, on
remand. Costrer successfully convinced the circuit court that “the issues presented 1o the
Supreme Court and found nipe in Dermers 7, are different from the instant request for
declaratory judgment i Plaintift™s Amended Complant. requining a new exammation of
ripeness.” (SE at 411)



As it had done previously, the circuit courl adopted all of Costner s arguments,
(SR at 430-32. The circuit court ruled that it lacked subject matter jurisdiction because
Detmers” claim was not ripe, that Detmers” claim would not terminate the controversy
between the parties and was therefore subject to dismissal pursuant to SIDCL § 21-24-140,
and that i1 needed acts related to the parties” good faith and fair dealing before it could
enter a declaratory judgment. (/dl). Although the circuil court dismissed Detmers’
declaratory judgment claim, it apparently believed it was worth mentioning that if a
declaratory judgment were to be entered. it would not allow Detmers to “skirt her duties
of good faith and fair dealing. ... (SR at 451). This appeal follows,

STANDARD OF REVIEW

Summary judgment 15 properly granted when there is no genuine 1ssue as to any
material fact and the moving party 15 entitled to judgment as a matter of law. Buegi v
Fast Winds Court. fne., 20622 5.0, 6, 9 15, 969 N.W.2d 919, 923. The evidence is viewed
m the light most favorable to the non-moving party and reasonable doubts are resolved in
the non-moving party’s favor. fol

A summary judgment motion is designed to “isolate and dispose of factually
unsupported claims or defenses.” Stern O Co, fre, v Brown, 2012 5.1, 56,9 16, 817
N.W.2d4 395, 401 {oiting Chem-Age Fnds., Tric. v (lover, 2002 5.1. 122, 9 18, 652
N.W.2d 756, 765). Once the moving party has established its burden, the nonmoving
party must “present specific facts showing that a genuine, material issue for trial exists™
o prevent a grant of summary judgment. Johason v Hayman & dssocs., Inc, 2015 8.D.
639 11, 867 N.W.2d 698, T01 (intemal citations and gquotations omited). General

allegations and mere denials that do not set Forth specific facts will not prevent the



msuance of a judgment, Cirhank South Dakota, N.A. v. Schmidi, 2008 5.1, 1,9 8, 744
N.W.2d 829, 832.

Although Costner labeled his motion as one to dismiss, the motion came after he
had filed an answer to the amended complamnt. (8K at 393, 379). As a result, Costner's
motion is one for judgment on the pleadings under SDCL § 15-6-12(¢). In any event,
dismissals for lack of subject matter jurisdiction preésent a questiom of law for the court to
decide. Birgham Farees Trust v City of Belle Fowrche, 2019 81D 50, 9 11, 932 M. W.2d
96, NP Alone v Bransch, fne., 2009 8.0, 41,9 11, 931 N.W.2d 707, 710,

ARGUMENT

L Detmers” claims are ripe becanse a confroversy exists as to the rights
and obligations of the parties und er the A greement.

This Court has already disposed of this ssue. Detmers 1, 2023 5D, 40,9 31 n. 1,
004 NoW.2d 445, 457 n, 1. It took this Court only a foonote to do so, [d, Specifically,
this Court wrote: “Costner also argues that Detmers” action should be dismiszed because
her claims are not ripe. Detmers’ claims are ripe because a real comtroversy exists as to
the rights and obligations of the parties under the Agreement in the event Cosiner
unilaterally moves the sculptures from Tatanka....” [d

While Costner acknowledged thix Court's holding on the ripeness ssue. he
clammed that the issues were now different because Detmers filed the amended complaint.
(SR at 403 n.1). The amended complaint. however, simply changed a handful of
paragraphs to make reference to and be consistent with this Court’s decision in Defmers
I as outhned above. (SR at 331-35). Detmers” claim remained one for a declaratory

Judgment on the meaning of paragraph three of the Agreement. (8K at 336). The



declaration requested also remained the same—that Costner unilaterally moving the
sculptures would trigger the sale clause. (L)

The controversy between the parties has always been the rights and obligations of
the parties under paragraph three of the Agreement and that language is not subject to
change. (SR at 8. 34). Costner has maintained throughout this action that he has no
remaining obligations under the Agréeement. (SR ot 34). Detmers has maintained that
Costner unilaterally moving the sculptures would trigger the sale clanse in paragraph
three of the Agreement. (SR at 8).°

South Dakata’s Declaratory Jud gment Aot allows “[a]ny person interested under
a. . written contract.. . whose rights. ..or other legal relations are affected by
a,. .contract. .. [te] have determined any question of construction. .. ansing under
the .. contract. . and obtain a declaration of rights._.or other legal relations thereunder.”
SDCL § 21-24-3,

The Declaratory Judgment Act 15 remedial in nature and should be construed
hiberally. Abata v Pernnington Caty. Bd of Conam., 20019 8.1, 39 9 11, 931 N.W.2d 714,
T19. Part of the ebjective of the Declaratory Judgment Act 15 “to establish guidelines for
pirties' actions so they may keep within the lawtul bounds, avoid expense, bitterness of
feeling. the disturbance of orderly pursuits and to foster pedicial economy.”™ Kneip v

Herzerfl, 214 W.W.2d 93, 96 (5.1, 1974).

* This Court’s holding i Detmers T related to the ripeness of the dispute and the
mterpretation of paragraph three of the Agreement is the law of the case and the circuit
gourt had no authority to depart from it on remand. Senth v B0 Group, US4, Ine.,
2025 5.1 26, 9 29. Although the cirouit courl indicated at the heaning that it would issue
a written decision, Detmers nevertheless filed a proposed order in anticipation of another
appeal and to avoad the types of issues discussed in Justice Kern's concurrence i S
in the event of another remand. fd. at 99 60-61 (kern. J.. concurning).



Contrary to Costner and the circuit court’s asseriions, a declaratory judgment waill
termimate the controversy. [t will Tully and finally resolve whether Costiver has a
remaining obligation to keep the sculpiures in an agreeable location or whether he can
unilaterally move them without triggering the sale clause ? The circuit court’s dismissal
of Detmers” declaratory judgment action should be reversed.

IL. Summeary judgment shoukd have been granted to Detmers, as there
are no genuine issues of material fact, and this Court interpreted
paragraph three of the Agreement as a matter of law,

In her proposed order to the circuit court, Detmers included the following
language with respect 1o the declaratory judgment:

ORDERED, ADJUDGED. AND DECREED that consistent with
the South Dakota Supreme Cowrt’s holding with respect to the
mterpretation of paragraph three of the May 5. 2000, agreement
between the partics. the candition that “the sculptures are not
agreeahly displayed elsewhere " Is ongoing and therefore
Defendant ¥ decision to unilaterally sell Tatarnka and relocate the
seulptires wonld rigeer the sale clouse (n paragraph three of the
agreement unless the parties agree to another display location.
Cretmers v Costrer, 2003 8.1, 40, 9 29, 994 N W.2d 445, 456.

(SE at 482) (emphasis added).
In Dietmers {1, this Court conclhuded the second section of itz opinion, which dealt
with “Obligations under the Agreement,” by writing the following:
Contrary to the crrouit court’s reasoning m this action, the circant
court™s conclusion in Defmers J that Costner “has folly performed”
was not a Judicial determination that Cosiner had no further

obligation under the Agreement. Rather, it was a determination
that Cosiner was not obligated 1o sell the sculptures because the

* Under Costner and the circuit court’s reasoning. parties to a contract that have a dispute
over the consequences of a condition precedent would have to wait until the condition
was triggered before seeking a judicial interpretation of the condition. Such reasoning
runs counter to the Decloratory Judgment Act's purpose of providing guidelines to the
parties so they may avoid expense and the disturbance of orderly pursuits (i.e., spending a
areat deal of money 1o move thousands of pounds of bronze sculptures twelve hundred
miles onky to find out later that the sculptures are contractually required to be sold)



sculptures” placement at Tatanka was “clsewhere™ and “the

sculpiures are “agreeably displaved elsewhere[ .| 72012 8.1, 35, 9

24 214 NW.2d at 151 (emphasis added). Nothing in the prior

litigation released Costner from the provisions and obligations

under paragraph three of the Agreement. Since the condition that

“the sculptures are nol agreeably displayed elsewhere” is

ongoing, Costner s decision to unilaterally sell Totanka and

retocale the sculpivres wonld irigger the sale clause in paragraph

three of the dgreement uniess the parfies agree io anoifer display

location.

The cirewit court erred in its conclusion that Costner had no

remaimng obligation under paragraph three of the Agreement after

the parties agreed to display the sculptures at Tatanka.
Dretrmers [f, 2023 5,1, 401, 9% 29-34), 994 N. W 2d at 456 (emphasis added). The language
used in the proposed order 15 nearly identical to the language used in the Court’s opinion,
which answered the question presented (i.¢., whether Costner could umilaterally sell
Tutanka and relocate the sculptures free from any obligation 1o Detmers). Thus, the
proposed order Detmers submitted on remand could not have been more “consistent™
with this Court’s opinion. /o, at % 33 ("We remand Detmers” ¢lannms for further
proceedings consistent with this opinion™).

The circuit court’s decision, on the other hand. could not be more inconsistent
with Detmers If, Indeed, the circunt court apparently adopted Costner’s position that the
holding in Cermers [T was “mere dicta.™ (SR at 477-78). The result was an opinion from
this Court, which rejected Costner’s argument that Detmers” case should be dismissed for

lack of ripeness. only to have the cirewit court dismiss her case on remand—for lack of

ripenass, (fd),

4 IF Cosiner not being able to umlaterally relocate the sculptures without triggering the
sale clause in paragraph three was some comment made m passing, it begs the question:
what was the holding®



There are no genwine 1ssucs of material fact i this case and the interpretation of
paragraph three in the Agreement is a question of law. Jd at 22, That question has
already been answered by this Court. /4, al 929, It was therefore error for the circuit
court 1o deny Detmers” motion for summary judgment.

1L Additional facts about the parties’ “good faith and fair dealing™ are
not necessary to enter the declaratory jud gment.

Before addressing the merits of this issue, it is important to point out from a
practical standpoint why it has been raised. In Drermers T, this Court stated, “[t]he
condition that “the sculptures are not agreeably displaved ¢lsewhere” does not impose any
obligation on the parties beyond the implied duty of good faith and fair dealing.™ J/d at 9
33 (citing Garvett v BankiVest, fne. 459 NW.2d 833, 841 (5D, 1990)). To Costreer, that
language presented vet another opportunity to argue he should be discharged from his
obligations under the Agreement. In other words, if Detmers refuses to move the
sculptures to Arkansas, Costner now can argue she violaled her duty of good faith and
fair dealing. which would allow him to do what he has always songht to do—move the
seulptures wherever he wants,

As an initial matter, whether Detmers acts in good faith with respect to any
proposal made by Costier in the future 15 a separate issue from whether he was
contractually obligated to seek her agreement or trigger the sale clause if he acted

unilaterally. In other words, the circuit court did not need Facts related to the future good

*The only izsue in Detmers [ that invoelved the dutv of good fath and tair dealing was
Costner's argument that Detmers' comments in Detmers [ violated the duty, constituted
an anticipatory repudiation, and discharged Costner’s obligations. This Court also
rejected that argument in a footnote. Delrmers J7. 2023 8D 40,933 n. 2. 994 NOW.2d at
45Tn. 2.



faith or the lack thercof of the panics secking wn agreement 1o declare that if Costner does
not seek it, he would trigger the sale clause ®

With respect to the merits, “[¢]very contract contains an implied covenant of good
faith and fair dealing which prohibits either contracting party from preventing or injuring
the other party’s right to receive the agreed benelits of the contract.™ Garrert, 459
MN.W.2d at 841 (citing Restatement (Second) of Contracts § 205 (1981)). The duty
“emphasizes faithfulness to an agreed common purpose and consistency with the justified
expectations of the other partv.™ Farm Credit Serve, af Am. v Dowgan, 2005 8.1, 94,99,
704 WOW.2d 24, 28 Good fath s defined as “honesty in fact in the conduct or
transaction concemed.”™ /d. (quoting SDCL § 57A-1-2(K19)). Restatement (Second) of
Contracts § 205 (1981))

“The covenant of good faith does not create an amorphous companion contract
with latent provisions to stand at odds with or in modification of the express language of
the parties " agreement. [t is not a repository of lmitless duties and obligations.™ [d.
Instead, “[tfhe imphed ebligation must anse from the language used or it must be
mdispensable to effectunte the ntention of the parties.” Nygaard v Sioux Falley Hosps,
and Health Sys., 2007 8.13.34. 9 22, 731 NW.2d 184, 194, Therefore, “if the express
language of a contract addresses an issue, then there is no need to construe intent or
supply implied terms under the implhied covenant.” fd {citimg Farm Credit Serva., 2003

5.0, 94 a1y 10. 704 N.W.2d st 28).

¢ This argument is just ancther variation of Costner’s ripeness argument or his way of
saving “vou cannot declare that [ have an obhgation until 1 con argue Detmers” lack of
good faith relieves me from it

14



The Agreement between the parties does not require an agreement (SR at 10)
Nor conld Costner justifiably expect one. To the contrary. the Agreement expressly
contemplates that there may not be an agreement between the parties. (fd ). The failure
o come Lo an agreement does not deprive the parties of the “rght to receive the agreed
benelits of the contract.™ Instead. the Apreement expressly sets torth what benelits the
parties receive in the absence of an agreement: the sculptures are sold, Costner recoups
the costs related to creation of the sculptures and the cost associated with a sale, the
parties split any remaiming sale proceeds. and Detmers receives the copyright for her
workl To graft an imphed duty of good fath on a party to agree would be to 1gnore or
modify the express terms that contemplate a disagreement and set forth what the parties
receive in the event of that disagreement.

It would also ignore the fact that Costner knew Detmers might not agree to a
location somewhere other than his five-star resort and casino, and that he deliberately
drafted the Agreement to preserve his discretion in case she did not. Indeed, 1n paragraph
four of the Agreement, which dealt with temporary placement of the sculptures, Costner
reserved the right o mnilaterally select the display location n the event Detmers did not
agree. Paragraph three, however, contains no such provision for the long-tenm display of
the sculptures in the absence of the resort,

And the absence of such a provision is entirely consistent with the impetus for the
Agreement and the Agreement when read as a whole, As set forth in Detmers I the
Agreement was the result of Detmers stopping her work on the sculptures in the late
1990°s when the resort had not been built. Detmers I, 20012 8.D. 35,9 2, 814 N.W.2d

146, 147, Part of Detmers” compensation was tied 1o rovalty rights, and those rights are

11



referenced in four of the five paragraphs m the Agreement. A life-sized reproduction of
one of the sculpiures was assumed (o generate a rovalty to Detmers of at least 560,000, as
set Forth in paragraph one of the Agreement.

Because there is only a very small fraction of people who can afford 1o pay that
type of money for fine art, the completion of the resort was critical. This explains
paragraph three and why m the absence of the resort Detmers had to agree to the location.
Alternatively, either party could pull the preverbal plug. But there 18 no express
reguirement that either party agree to a location in the absence of the resort. Implying
such a requirement would not be “mdispensable o effectiate the intention of the parties.”
The plain language does not support the notion that Costner be required to display the
sculptures al a financial loss every yvear any more than it supports Detmers having to
receive a fraction of the compensation comemplated, Instead, the express language
provides what would happen in the event there was not an agresment,

To the extent this Court believes there should be an implied duty to agrec to a
lecation in the absence of the resort, Detmers has already fulfilled that duty. I was
Judicially determined that she agreed to Tatanka, and according to Costner, the display
wis 10 be “permanent,” Defmers I, 2012 5.D. 35, 814 N.W.2d 146, To hold that Detmers
s now required to rescind her original agreement and allow Costner to move the
seulplures wherever he desires would create the “repository of himitless dities and
oblipations™ this Court has held to be contrary to the intent of the implied covenant.
Farm Credie Serve, 2005 8.0, 94,99, 704 N.W.2d at 28 (lender who agreed to loan

money did not have an implied duty of good faith and tair dealing to grant an extension).

12



Although not material to any of the issues in the case, Costner filed an affidavit on
remand i which he stated that Lawrence County’s construction of a jail adjacent to the
Tatanka real estate has made it “less attractive.™ (SK at 421). He also stales that Tatanka
has operated at a loss for two decades and that it has experienced “shoplifting™ in the g@fi
shop. (Jd.). Costner goes on to state all the reasons he believes his museum in Arkansas
would be a better location for the sculptures, (SR at 421-22).

However, in discovery, Costner admitted that the sculptures depact Lakota Sioux
Indian warnors, that Tatanka includes a Northern Plains Peoples Educational Interpretive
Center. and that Tatanka has employed Lakota Sioux mdividuals to educate visiors about
the Lakota Sioux culture, (3R at 74). Costner alzo admitted that Arkansas 1= not and has
never been part of the Great Sioux Nation and does not have any Sioux Indian Tribes.
(5K at 73-T4),

Detmers has spent most of her life and her career in the Black Hills. Although
Coster claims his Arkansas display will be prominent “and with grandeur,” he also
contractually clmmed in May of 2000 he did “not anticipate™ his S-star resort would not
materialize and maintained throughoul the first achion he was attempting 1o buld the
resort. (SR at 419 Detmers 1, 2012 5.1, 35,9 13, 814 NW.2d 146, 149, That hastory
may make Detmers reluctant to believe Costner will follow through even if she were
melmed 1o have the tribute to the Lakota people she created displayved at the Kevin
Costner “movie and memorabilia™ museum in Arkansas. which she 13 not.

There is no reason to have a trial on the implied covenant of good faith and fair
dealing. The Agreement expressly does not require an agreement, contemplates there

may be a dizagreement, and expressly sets Forth what happens i that event,

13



Allematively, to the extent there was an implied covenant of good faith and fair dealing,
Detmers fulfilled that obligation by agrecing to Tatanka, which Costner represented
would be permanent. The implied covenant should not he subsequently extended 1o
require Detmers 1o rescind her previous agreement and agree to the sculptures being
moved twelve hundred miles,”

CONCLUSION

“The miegrity of a hierarchical syatem of appellate review 15 not something 1o be
lightly cast aside.” Stare v Bausch, 2017 S.D. 86,9 19, 905 N.W.2d 314, 319 (gueiing
State v, Fiper, 2004 5.10. 2,9 1001, 5, 842 N.W.2d 338, 343 n. 3}, “Therefore, when the
direction contained in the mandate is precise and unambiguous, it is the duty of the lower
gourt to carry it inte execution, and not to look elsewhere for authonty to change its
meaning.” Jd.

Dismissing Detmers” case on remand based upon an argument that this Court had
previously rejected on appeal s not “consistent with [the] opinion.” Instead, it nullifies
i While Cosiner 18 willing and has the resources 1o reguretate arguments that have been
previously rejected by a court of last resort, the circuit court, as a subordinate court,
should not have been willing to entertain those arguments, let alone reward Costner for

making them.

7 Az mentioned, this Courl does not have to address this ssue to resolve the sabject of the
declaratory judgment (i.e., Cosiner’s unilaterally selling Tatanka and relocating the
seulptures triggenng the sale clause). However, if this 1ssue continues 1o lmger, it will
almost certanly ensure there 15 a Dermers 1170 The ewrcutt court has adopted wholesale
every argument Costner has asserted in this action, mcluding res judicata, permanent
meming temporary, discharge, repudiation in the 2008 action, and now lack of npeness
and requiring future facts on the duty of good faith and fair dealing, The circuit court’s
comment in its memorandum decision and arder that a declaratory judgment would not
allow Detmers 1o “skin™ her duty of good faith and fair dealmg does not inspire
confidence that this pattemn is likely to change

14



For the reasons set forth herein, Detmers respectiully requests that the circut
court’s decision be reversed and that it be directed to enter the proposed order submitied
by Detmers. (App. 012-013),

Respectfully submitied this 24" day of June, 20235,

WOODs, FULLER. SHULTZ & SMITH P.C.

By_/s/ Andrew R, Damguard

Andrew . Damgaard

MO Box 5027

300 South Phallips Avenue, Suite 300
Sioux Falls. 8D 57117-5027

Phone (605) 330-385(0

Fax (605} 339-3357

Andy. Damgaardi@ woodsfuller.com
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WESTLARY

ereas ey

Kes Judicata o= Bathers Whick ©onld [Lave
Been Litigaied or Detenmined

Claim preclusion” refees to the offect of &
Jndament in foveclosing ltigation of & mattsr
that never hkas been btigated, becausz of a
determination thas it should kove been advanced
i an estiier suit,

Hes Joedicaty v Clavms or Canses of Action
in Coneral

Res Judicaty o~ lssaes or Cuestions in
Cicneril

What iz prohibited under claim préclusion is the
covae of action iself, but under issue prechesion,
it 15 the particular issuc or fuct common w bath
nctions,

Res Judicaty o= Hes Tslicain

Fur an action (o be baned by res judicata, four
clemente must be satsifod: (1) dhe gsue in the
prioe adj wdication must be idemtical o the present
issue, (1] there st have been o el judement
on the merits n the previous ease, (30 the partics
in the: bwo acikons miust be the same oF in prvity,
and (47 there must have been & full and fair
oppomunity o lihgete the ssues in the prior
adjudication,

Hes Jadicats o= [ssies or Cucsnions 0
Ciznarnl

When aialyzing the application of claim
preclusion, 8 courl's peview & not resiricted
to whedher the specific question pesed by the
pariss an both actions was the same or whether
the lzgal question pesed by the nature of the soit
whas the sanmea.

HBes duelicaty 5= Clapms ar Couses of Achon
im General

For purpuses of claim preclusion, a “emese of
action™ is comprised of the fects which give rise
lav, o7 establish, the fght o pacty seeks toe enforce;
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115]

Mo ciarm i i LS, Govertinienl Yarks

the 1221 % 0 query into whether the wrong sought
bo B redresgad 15 the same n Both acions,

Bes Judieatn o= Sqlitung ¢lans or canses of
HCLDon

Under doctring of chaim preciuston, if the claims
arose out of o smgle acl or dispute and one
claim bos been brought oo final judgment, dien
all ether claims arising oot of thae same act or
dizpuic are barnod.

Res Jadicala o= Conficts end Conveynnoes
in General

Issues inoariksl's fivst and second actions against
developer who commissioned bronze sculptures
for proposed luxury résont thal was aever buill
were nid the same, and therclors res judicain
did nmol bar second achion, which sought o
doclaratory judement and alleged anhiopatory
bresch of contract by developer ansing fiom
hiz onling real estode zales lsting for bis other
project thas was a tourist atiroction st which
sculptures hend been placed, where ssue in prior
aciton was whether sculptures were “agrozably
displayed elsewhere™ as 5ot forth in contract
wian they were placed al attrction, bt second
action contered on any confraciual obiigation of
developer Lo sell sculplures, split prefits with
artist, and essign copyright for sculptares back o
artist afies sculptures were apraeably displaved
at agtraction,

Res Judbcata o= Coneracts and Conveyances
i Ciemeril

Claim prechssion did not bar sist's claims
for anticiporory  breéach of  conmact  and
declarniory  judgment  agsinst  develaper of
proposed sy resort, which was never bailt,
after affinmance of judgmest in developer's
Favor in arist's fiest declaratory judgiment octon
concemning a contrectual dispute abooudisplay off
vommmissioned bronze sculptures at developor's
oiher propect that was o towrist atiractior, whess
facte giving rige o sevond achon, inwolving
developet's online real estaie sles hstmg for
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attraction, did not sccar until years after the st
action #nd appeal were concluded, artist did not
know andd should not have known that developer
wioild seck o relocate soulphures from amraciion,
and Supreme Court did net desesmine o st
action whether arist would have any confraciual
rights i sculptures were ne longer displayed at
attraciion.

Contreoots &= Duratson of Comzact in Geseral
Contrachs w= Narure and scope m zencral

Contract  congemming  commmissionad  broaze
sculptures for proposed luxiey resort that was
nat built within contraciual ten-year timeframe
included an ongoing obligation for the sculplures
e be “aprocably displeved clsowhere™ in
crder 10 avoid inggermg developers confraciual
abligation to sell sculptures, spliv profits with
wrtist, and assign copyright S sculpreres Back
to artist, and thercfors developer's placement of
sculptines at his other project, 2 fourist oitraction,
parsuant o parties' agréeament within fen-yesr
baiilding period for the resor, before develaper
sought o s2ll ataction many yeors later, did
not snosfy developer's contraciual obligations;
conftect placed no fime limit on when the
“perecably displayed elsewhere™ conditbon was
sitisfied or the obligniion miggered thareby.

Uimjust Eorbehooent sod Constructivy
Contracts o= Effect of Expross Conmract
Wihere there 15 o valid cxpress contract existing
between parties 1n relation fo 9 fmnssction fully

fixing the rights of each, here & na room for an
implicd promise.

Unjust Encichment and Constructive
Conlracts o+ Effect of Express Contiect

An capress contract preejudes the existence of
confract mplied by law or 2 quasi-contrast,

Appe] aml Orror = Consiruciion,
interpeatation, and applicaton in general

e == ol

i)

jz1)

f22]

123

[ 4§

(23]

Contract interpretation i3 a question of law
reviewed de nova.

Conmibracts = Lunguzpe of contieet

When interprefing a coniract, o court looks 1o the
language that the parties used in the contract
datermime their intention.

2 Cases that wirg this heuwdnote

Condrocts = Lapgunge of combraci
When the wonds of & comracd are clear and

explicii and lead 10 po absurd conseguences, the
search for the parties’ comemon inient 18 al e end.

Contracts o= Rewriting rernaking, or
[evising cunirg

Canerts may neither rewtile the partiss’ contraci
nor add 1o 115 language,

Appeal apd Errar = Particular Matters sl
Rulings

Bacxise an appellate court can review a coniract
03 exsily ns the ool court, there 15 no presumpéson

ut favpr of the rial coun’s determination,

Comiraets = Condilions Precedon in Generad

A court defermines  whether 3 condition
precedens exisis fram the document as a whole
aod whisther the pastics intended {0 agres that the
happening or nonoccerence of the stoed event
afler the contract becomes binding would canse
the contrac to terminate without further dutes or
obligatiens on either party,

Contracts <= What are comdlbons peecedant
in 2encral

A “condinen precedent™ is 4 conmect ferm
distinguishable from 2 normal  conwacteal
promize in that it dies nof create & right or duty,
but imstead = 8 limitation on the confracns]
ohlijations of the parties.
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Contracks 5= What are conditions precadent
mn general
A condition precedent” i3 a fact or event winch

the contracting parties intend rmast exisl or ke
place before there is & right to performance,

Contracts <= What are condibions precelent
in gerseral

A Veonditson precedest” ia distinguishod Hom
a promdse in that it creates mo right o dity
in and of iself b s merely a limiting or
mckiPeemg Racear; ihe comdinan s not fulfilled,

the right to enforce the comirast Goes not came
inie existence.

Contricts o= Colsiiuction as a whole
Entire controcr and all s provisions mast be

given meanmg 1f that cen be sccomphished
consigtcatly and reasonalbly

Actien o= Moot, bypotheticnl or abstiwcl
e iiing

Acrtists claimsg for anticipaiory breoch of coniragt
against developer of 4 proposed hisury resod
that was nover built woere ripe o sction arising
from developer's creatron of anline real estate
sales listing for his ofher project thot was
a mris afiraction a0 which commissioned
bronze sculplures had been placed; & real
controversy cxisted as o partics’ contraciual
rights undd obligastions o the event that developer
unilaterally moved sculpiores from areachon
and a5 o whethes developer's oaline sales listing
roase the level of an aoticipatory breach.

Contracts o= Acts constihitmg renunciahion
and lighilittes ticretor

Developer's mere création of anling real estate
gales listing for his worist otiraction at which
commissioned beome  sculpierss had  been
placed pursuant to sgrecmant with ars when

WESTLAWY AN Thamaan Baihars, Mo oamats egine U3,

pluns stalled for developers proposed lusury
pesort, which was newsr buill, was e an
anficipatory  breach of contact with  antisl
calling for sculptures 1o be “agrecably displayed
clsewhere' If resort was pot built within ten
years; the “agreecably displayed ehowhers”
conditton did not mpose any obligation on
the parfied beyond the implied duty of good
Fzith easd fnir dealing, and pofential zale of
attraciion merely foreshadowsd the possibiliby of
& conimectun] abligation on developer's part 10
sell geolplures, split profits with artist, and aseign
copyright for scuipteres back to amst

[3]  Contracts = Femoncialion

A breach of contmect couwscd by o party's
anticipatory  repudiation, e,  unequivecally
indicating that the pary will not perfom wien
performance i dug, allows the non-beesching
party o freat the repudiation as pn inmediabe
brepch of cantract amd sac for damanges.
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JERSELN, Chief Justices

[5E.] denthe cariy 1900, Kevin Codtaer comnnssioned Peggy
Detmers o create 17 Jarge, bronze sculptires of buffalo
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el Lakots warriors on bmschack to disploy at The Dunbar,
& luxery resort Costner planned fo butld on propery he
owned nger Deadwood, Sauth Takota, Detmers conunenced
litigation against Costoer i 2008, aftes The Dumbar basd niod
bren built, alleging that Costoer wis required 1o szl e
sevilptmes and split the profits with Detmers pursusnt o the
terms of & prios writen agresment (Apresment) becanse the
pacties had wol agreod on an aftemative kocation for display
of the seulpiures, The circwil courl rejected Detmers” claim
andl found that the partizs had greed to permanently display
the scubptures ot Tatanka, anather project Costner developed
on sorne of the wame propeety whevs The Dosbar was to be
buils. Thas Cowmt affirmed, Devwrers v Costner, 2012 5.0, 25,
B4 M.W.2d 146 [ Detmicrs [).

[12.] In 2021, Detmiers brought the curvent achon against
Costoer, alleging that his sale=listing for Tatanka constitured
an . anticipatory bresch of the sprocment o pomanenily
display the sculptures of Tatanka. In the altemative,
Detmers sought o declamsfory judgpent that scliing the
Tatanka property and relocating the sculpiures would rgyer
Costner's cbligation 1o sell the seulpiures under the ierms of
the Agreement. The paries fled cross motions for summary
Judpment, The circwit court granted summary Judgment in
favor of Cosmer and denied Detmers” motion, Detmers
appeals, We affinn in part, reverse in paet, and femand,

Factual and Procedoral History

[f3.] in 1994, Detmers began hor work on the sculplires
pursuant to an oral agreement with Costner. By 2000,
believing progress had not been mode toward developing The
Dounbar, Deuners sefused to finish the spuiptares. Coster
and Detmers negetiared and evtered into the Agreement on
May 5. 2000, As port of the Agreement, Costner agreed to
pay Detmers additiomal compensation, clarificd Detmers’
roypalty rights ou reproduciions of the soulplures, nd provided
her with cerfain rights regarding the display of the sculphures.

[$4.] Tle parbies” arpuments in this appeal focus on Gees
pacagraphs of the Agrecment,

2. Although T owill be the sole owner of all rights
in the sculpures, including *480 the copyright, in
the sculpiires, you will sbwiuys be sitoched through
your royally parficipation. Because 1 believe that the
sculphures are a valuable esger, | feel sirohgly that it &
important that you maintain your 20% of gross retadl

WESTLAW 8y 2005 Thogman Mootees Megiain |

R canverrEnd o

prce royalty on fumre sales of fine art reprocductions
{5% of pgross retail price royalty on mass market
reprodduciions sclling For wnder 520071, However, should
v desane o el that irnferest o me 2t some paind i the
funere, Dwoold be kappy o discuss thatwith yvou in good
faith.

. Although 1 do not anheipate this will ever onse, if The
Runbur 15 not bt within ten 1) vears or the soukptunes
aro ned agresakly displaved claewheve, T will Zive youo
50 of the profits from the safe of the ene and one-
gquarier Iife scale sculptures after | heve recouped ull my

i

costs incurred m the creaton of the sculplures snd any
such sale, The sale price will be at [or] above standard
broize marke! pricing. All accounting will be provided.
Im adeition, T will essign back to you te copyright of the
sculptures =0 sold {14 bison, 3 Lakofn horse and riders),

4. We will kpeata asntable site for displaying the scubprores
if The Dunbar s pot under construclion within threa
{3} years afies che kst sculphare has been delrvered to
ihe mold makers. In the meantime, until 1he sculptures
are put o display, [ will permil vou do misrked ond sell
reprodections and you cen mtam gighty percent BO% of
1he gross retail sales price and pay 2% 1o me, Onee
the seufpheares sre pat an public display @n public view,
apreed upon by botl parties (baf with the final decision
fe b msncle by e o we do nog apres), the percentages
will reverse, B0 of the gross rewail sales price o me
and 20% to vou. The marketing mnst proceed as outlined
bebow

f15.] Costner and Detmers bepgan looking for aliernative
Incations o display the sculpiures in 2002, after the seulptunes
were completed ol constraction o The Dunbar had ot
started. Costner eveniually suggested parmanantly dizplaying
thic seubptures on a porion of the property eriginally intended
to be part of The Dunbar This project came wr be known
o5 Tatanka and mcluded a visttor center, gift shop, cafe,
intgractive museum, end nakene walkways te scoompany the
sculpiures,

[$6.] Tn 200K, Detmers sued Costier, sccking an onder
requising Costaer o sell the seulplures and dishorse the sale
procecds consistcul with paragraph three of the Agreamant,
Bhe allcged that this prvision of the Agreement had been
iriggered bevavse The Dunbar had not been built and the
seulpiures were “"pot agreeably displayed elsewhers[.]” She
claimed she bad nod agreed 1w the permunent display of
ihe sculpiures @ Tatanka in the absence of The Dunhar

- App. D5,
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and {hat Tatanka was oot “elsewheie” undes the terms
of the Agreement, In response, Costoer argued e ad
spent mifhans of dollars 1w develop Tatanka and thet he
and Detosers agreed to permonently place the sculptures
al Tatanka, a5 an alternate location for the display of the
sculptures under pasagraph three,

97.] The friaf in Owdigrers § commenced more thon ten
years afler the parties executed the Apesinent, Although
The Dunbar kad not been hailt, the circait oot foaind chas
Detmers and Costner had agreed to permanenty display the
sculprres gk Tatanka, The court conchuwed that the sculptures
were “agrecably displayed elsewhere” g Tatimkn constituled
“leewhere” *451 woder the unambiguous ferms of the
Apresment, Based upon this detemminmtion, the coreuit oot
denied Detmers” clamn that Costoer was ieguired o sell
the soulptures pursuant o peragraph three of the Agreciment
ard gxpressed that Castaer hid "fully performed under the
werns of the [Agreement]” Detmers appealed the decision,
erguing that she only agreed 1o the Tocation begatss she had
been promised The Dunbar would seill be built, This Court
affiomed, bolding that *[1 e cireull court did oot e or maks
ey clearly creencous Tactual Tindings in determening that the
sculptures arc 'ngrecably displayed clsewhere,' inthe absence
ofa guarantes Trom Cosiner that The Dunbar would be baiit”
A % E4, R4 BOWRE 3t 150,

[§5.] In the decade that followed, Demmers contmucd to
recetve rovaltizs from replicas of fhe sculptures sold at
Tatonksa, Meanwhile, consruction on The Dunbar never
began, and Costrer sald all the property surremding Taianks
that had been intended for The Dunbar, Tn the fall of 2021,
Costoner listed the real esfale upon which Totanka is focated
for sele online. The hsting expressly excluded the sculptures
from the sale and indicated that they *“will be relocated by
selber™

M5.] In November 2021, Detmers brought the curment action,
cluiming the renl cstate listiog and s@ement conceming
the relocation of the seulptures constituted an anticipatory
breach of the agreement to display the sculptures af
Tatmkd. Detmers also Incluled @ coount for declaratony
Judgment asking the court o determine her rights under
the Agreement and specifically 10 determine that closing
Tatanka or relecating the sculptures from Tatanka would
wrigger Costner's obligatien o sell the saulpiurss and assign
the copyright to Detmers.

1%15.] The parties filed cross motions for summary aedgimet,
aid the circurl court heard oral srguments on 1he molions,
Dretmers argued that Coestner was requaed by Defmers
10 penmanently mainain the sculprures a0 Tatznka and that
his decizion to move them was an anticipatory breach of the
apresmerl o permancnthy dizplay the sculptures 8 Tatanks
as o matler of law, Costner argued that Detmers’ claim wis
barred under the docerioe of res judicats secawe Datiners J
Nully resolved all the jzgees involving the parties” obliggtions
wnder the Agreermnent, Allémptively, Costner argesd that ke
had fully performed under the terms of the Agreement after
the parties agraed to locate the seulplures “alsewhare' and that
hewas not obligatesd tompintain the senlptures ai Tatanka. He
also argued the ¢laims for anticipatory breach wers nol rips.

[F15.] The circuil courd granted Cosiner’s motion for
surnmary judgment based upon res pedicata, and allematively,
bused on its determination  thar te  teference o he
"permonent” display of the sculpnires in Detmers T did not
obligate Costaer to continue o display the sculptures
Tatanka in perpetuity. The court afso determmed that the
"sgrecably displayed clsewhere” language in the Agroomen
did ot “constifute a continuing right or obligation™ and that
o the portees agreed Lo display the scufptumes ot Totanka,
Cosmer fully performed his obligaliong under the Agreemant,
Detmers appeals, raiging three [ssues which we state a3
forliows:

1. Whether the circuit court erved in conciuding Detmers’
chaims are barred By e doctrine of res judicata.

2. Whether the cireuit court erred b its interpeetaiion of the
Agreement and in holding Cosmer was dischasged from
any farther performance under the Agrecment

*451 3. Whether the circuil couwt emed m derving
Detmiers” motien for summary judgment that Cestner
anticipatorily breached the agreement to permancntiy
disploy the sculplures sl Talanka us a malter of law,

Srandard of Review

iy (2 (3 |4
eniry of summary judgment onder the. de novo standard of
review.”" Healy Runek, v v Healy, 2022 5.0, 43. 9 17,
OTH N, W2 THA, 793, rek’s denied (Sept. 19, 2027 jguoting
Ertane of Froedaer v Nuerher, 20089 5.0, 589 1A, 035 MW 2
262, 266Y, "Our task on appeal 15 to determine only whother
d gening sssue of matenad facl oosts and whether the Law

WERTLAW 3 2005 Thoipson Memen.,
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was cortectly appled, I thers exists any basis which supports
the ruling of @ frial coust, alfirmance of & summary judsmmen)
is. proper.” e {Quoting Oue-A8 WG Ca, o Do oof S8
Covwal, Ire v Stae Falls Coner, Co.. 487 W3 29, 51
{5,013, [992%), "The evidence must be viewed most Foearably
ta the non-moving party and reasonable doubts should be
Tesolved agamst the moving party” AW (quoting De-Ad M
Cen, 437 MW, 2d wt 11). However, the nom-moving pary has
e burden to “present spegific foots which deromatrate o
sgenuine, mulerial issue for trial,™ 1o (quoting Dy-AT Wi Co.,
ART WL Ad ) 313,

Analysis pnd Decision

1. Res Fudicarn
6 170 (81 1% [$13] “Res judicais consists of
preclusion concepis: issue prechmsion and claim preclusion,”
A 40, 978 MW 2d ar 798 {quoting Am. Faunily des, Gre
v Katnit, 2000 5.0 69, % 15, 787 MN.W.2d 768, 774), “1zxuwe
preclusicn refers o the effect of 2 judgment in foreclosiog
relitigaton of & maller thal hos been bhigated and decided.”
b (quoling Rodwdd, 2000 S0, 69, 1 15 TA7T BOW.2d o
T74). "Claim preclusion refors o the ¢ffect of a fudgment
in loreclosing bitigafion of a matter that sever has been
litigated, becouse of a determination that o shoubd have been
pdvanced in o eatdier soic[]” & falteration in original
fquoting Robrik, 20010 5.0, 69, € |5 TRT N.W3d a1 774}

“What 1 prohibited ., under clmim preclusion s the cause of

wciion ilself, but under issue preclusion, it 48 the particular
issue or fact common to both actions.” ™ i 941, 974 RUOW 2d
ol TR {quaeting Bodlisoer v Eldvodpe, 334 NW2d 18, [22
(3.0, 1Y)

LI O i
tes judicaty, Four elements nust be satisfied:

(1) the dssae in the pror edjudicatron st be identical 1o
the prezent s, {27 there must hinvg been o finol judgment
om e erits in the previous case, (3} the parties in the two
setiuns must be the same or in privity, and (4) there must
have been a full and fair opportunity fo litgate the issucs
in the prior adjudication
fol 47, 9TE NOW i o TRO {quoting Lakere, Mins, & E & E
Clarg v Aeuity, 2006 5.0, 72,9 17, T20 MW 2 653,661 ). We
apply flese elements “under both ssue preclusion and clzim
preciusion theories." fol 4 45, T8 N W Td of 799, "However,
25 it relates 1o cluim preclusion, ... “oue ceview 2 nef restrictod
o whether the specific question posed by the parties in hath

e e e

WESTLAW

actons wes the seme of whether fhe Iegal question pased by
ihe nuture of the suit was the same.” ™ fd 944, 978 NW 2d
ot T fqueting Farmer v 5.0 Dep'r of Reveurwe & Regol,
2000 5.0 33, F L0, 781 NOW2d 655, aail), “For purposes
of {claim preclusion], & cause of action is comprised of e
faels which give nse to, or establish, the right a party secke
fr enforee, The test 15 & query intn whether the wrong soughl
1o b recdyossed s the same in both petione.” Sl § 45, 974
WA ot TR (alioration *453 in origlnal) (quoting lover
g Kegebook, 20070 S0 11, % LE, 72T MW 2d 801, HO3). “IT
the ciaims arosc out of a single act o0 dispuge ond one chaim
has boen brought to u final judegment, then afl other claims
arising out of that snn act or dispute are bamed,” i {quobmp
fawnser, 2000 5.0, 35,4 10, TH1 NW.2d at H60),

[14} [§15] Costner asserts that Detmers’ current sction 15

poreecluded by res judicals because Defmers seeks o relitigare

the "ned agrecably displayed clsewhere™ fanguage of the
Agrecment and becanse Detmers affirmeed the ciromit coun's
determination that Costner “hus fully performed” under the
e of the Agreement after the partizs agreed (o place the
sculptunes st Tutanka Detmers concedes elements two and
three of res judicata are salisfied but argues thod the issues ane
no the spme in the two cases. Sha asserts that the only issuos
datermined i Dedmers T owere (1) whethar Demers ogreed
o thie placement of the seulptiires ot Telanka 16 1he sbsence
of the resort pnad (2] whether the Taanks locatwn constitied
“elsewhers” vnder tle ferms of the Agresmeant.

[f16.] Betmers argoes the current dispute involves Costoer's
anlicipalery  breach of fhe agreement o permanantly
desplay the scalpnoes at Tatanka by stating his intention
to unilaterally relocots fhe sculptures fiom Tatanks—or,
otherwize, his infended actaon will trigzer his obligation toscll

[13] [§i4.] For an action to be bamred byhe sculpruses wsder the Agreement. She maintains that the

facts and izsues in this dispute were never bofore the coure 6
Oerrers Tand were oot capable of being litigeted ot that time.
Detmers claims that she has not hed s fall s fhir opporumity
to liigate the parties” nghts in the Agresment now that
Costner intends ly move the sculptures from Tatanks

(Y17} Unlike Memems §, the cumest dispute betwesn
Detmers und Costmer céntery acound the partics” dghts and
obligations under the Agreement affer the parties agreed to
display the sculptures st Tatanka. In parlicwlsr, the partics
disagree whether Costner hns any remaining obli gatien under
the Agreement fo sell the seulplures, spiit the sale procosds,
and veturn the copyright o Detmers i he unilaterally
rebocates the sculptures from the agreed becation &t Thtankn,

020 Thomepn Reulers, Mo idaim (o oricima) WS Cedammant Warks, App. mnr
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In Serpers {, Y[ sole issuc gt the bench trial was whether
the sculplires wers *apreeably disploved slsewdhere” ™ whien
they werg placed ar Tatenka, 2092 B0 35,47 814N W 2d m
149, The rights and obfigations af the paries in the location
and display of the sculpowes, afier they were agrecably
deesplaved a1 Tatanks, were vot ltigated or deeided in Detmers
1L

[15] [M18.] Cleim preclusion s skeo inapplicable bacange

thare it a0 showing thet Detmers knew or shovid have known
Castmer would seek in relocare the senlptures from Tatanka,
Dermers | did ot dizengs or even agknowldie the possibility
that Cestner might decide to velocate the sculptings in the
future, mor was there any deformination whether Detmiers
wonld have mry mghts under the Amrcement in the ovent
the sculpures were ne loager displayed at Tatanka. Rather,
Costieer alleged i Defwecrs [ that the parigs had agreed
to permmoncnthy display the scafptuses oo Tatanka, The Faois
giving vise fo this oction did not occur until years afier the
prior action and appesl were concluded. The issuc “sought o
e redressed” & oot the sama end did not anse, along odth
the prior claim, “out of 4 single act or dispune " See Hoply
Feeneel, five., 202 500439 45, UTE BOW 2d st 799 {oirations
omitted ), We concluds the circuit covrt erred in holding that
Detrmers” claims ane barred by the docirine of res pedicata,

454 I, DMligations nuder the Agreemont

[16f [11%.] Delmers argucs fhat becawse The Dunbar was

nat buile within ten vears, paragraph three of the Agreement
moludes an ongoing obligation for the scolplures 1o be
“agrecably displayed elsewhere™ She also claims that
Costoer's stated intention to sell Twanka and relocate the
sculpdures i5 om anticipatory  repuchaiion of the agreement
foamd in Defmers T o permanently display the sculprures
of Tanks and requires the sculpiures to be sold and the
copyright tansferred o Tretmers parsuant fo paragraph
three of the Agreement. She also maintamns ther i Costner
umilaterally sells Tatznka and moves the sculpionss from
Tatanka, this 15 an event mhggering parauruph ihnee of the
Agrdement, requining the stulpiures 1o be sold and the profits
sphiL Ehe argues that this positon is supporied by a plain
reading of the Agreement and by the laguage providing
ber with ongoing rovaity righis on all reproductions of the
seulpiures.

[§20.] The guenit court adopted Costier's axsertion that hus
obligations under paragraph three of the Agreement could “Te
sutisfied in one of twe ways: (1) The Dunbar is built wirthin
ten years ..o (2§ e scolptures are apreeably displayed

VEERTLAW & 225 Thamssr Howiars. Mo ciam loansiial LS. Caveminser] Warks
T IEET] YYQTRS
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clsewhere within shat tme frame” Under this reading,
Costner argues the civcult court corectly ressancd that he
lind =atisficd all his confracuat duties end had no further
ohhgationunder the Agresment afier "' the sculptires had been
agreeably displayed elsewhers at Tatanks within that tens
wear dime framol. ]* Costoer claims tis constroction of the
Apresiment is consistent with the carcurt court's determinzation
in Darwrers [ that “Costeer bas fully performed under the
terma of the [Agreement],”

[17) 18] [%21.] The circuit cowrt concloded that any
discussion in Defarers [ fhat the sculpiures would be
permanenily locoted at Totanka ded not prevent Costner from
relocating thesn. In the briefs. the porties devole considerable
atteption 1w the definition of “permancnt™ in the contexi
ol the implisd agreement refecenced by the elreuit oot
i Desmers {0 Detmers’ anticipatory repudiation claim s
primarilly premiseed om her argument that the circwit cours in
Deraierd { found an implied agreement exstad and that this
implicd agrecment requires Costner fo permsanently display
the scolptures of Tatnnka. Howeves, the corrent dispute s
controfled b the express terms of paragraph thres ol the
Agreement and whether Costner can relocate the sealptures
From Tatunka withour rriggering the sale provision of the
Agrresrmeent, not by any implied agreemaont found by the courd
i Detmers | W ihere there 5 o velid cxpress controct
existitg between peries in relation oo o fransscton fully
fixing the vightz of cach, there i3 no room for an implied
me‘iut.“..'. Chavicw, fic. v Ko E'q.urr_ﬁrl'.!, LLC 2y 5.0,
0% 37, 955 MWW 24 332, 391 {quoting Keoginan v Ci
ol Edgeavmie b Orifle, 2020 500 27, % 20, 5845 MW 2
D5, 28, “[AIn express contrect precludes the exmbence of
nconfract implied by law of B quasi-contract™ ki {alicration
iy orgmal} (queding Sevens v Lovers Mie Caof Bevon.
Minr,, LERE 5,00 49 % 6, 5TR WOW.2d 151, 1530

119} |20f 211 a2 23] [921]
interpretation is & gueston of lma’ reviewed de novo"
Refmiers 1, 20012 300 35 120, 814 NW.2d 5§51 (eatation
omitted), “When interpreting o contract, ‘[a courf] looks 1o
the language that the pariics weed in the coniract i detenmine
thew wntention.” " &f (cration cmitadl “When the wands
of & contact are cléar end explicit and lead o no absurd
consequences, the scarch for the paries’ common intent 75
at ao end” M (guoting Nedvon v Sekellpfeffar, B3R S0
7.9 8, 656 N.W.2d 740, 743). Cowrts “may *455 neither
rewrite the parhies” comfract por add to its languegel.]” & 9
21, 814 MW I an 15 ] (guoting Coffre v 8 Nord M, fas,
Co:, 2003 5.0 97, ©.27, 704 MW 28T, 10T, “Hecause

T App. 008,
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we can review the contract os easily as the frial court. there
15 N0 presumpbion mfavor of te trial cawt's determinaton.”
Aepler Furniire & Funeval Home, foc ¥ Oloplanec, 2006
BBy 6 14, T8 WA 2 330, 35 (quadtnig Cowen v Merwiy
Mewes, fre, | 996 5.0, 40,7 6, 546 BW20 14, 107),

[%23.] Consestent with Desmers [, we determine that the
contralling Tangunge of the Apresmen! = unambigous,
Kee 1. {qum.ing Pragieha v Pesicks, M0 ST 137, 1 i,
Bls M I 725, T26) (“When the mezsning of contracipal
languags 35 piain and unambigoous, constnaction is mod
necessary.”). Linder the plain longwage of the Agreement,
the civeuit couer erroneously read “ner pgrecably disployed
eleewhere™ to expive after tea weass Thes resding of
the Innpunge in parsgraph thres and the conclusion that
Cestner had fully salisfied his obligadion thercunder confliict
with the rules of grammar n exfending the ten-yeor tune
peciod for building The Dunbar te “not agrecably disployed
eisewhere].]" In the first sentence of paragraph three, the
phrase “within fen (0] wears™ imreediately follows the
word "buil” snd & scporated from the word “displaved”
by the sonjurcton “orl.]” As a wesull, “wilhin 120 (10}
years™ modifed only “bullt] ™ Conversely, “displayed” is no
affected by “within ten { 10 vears[.]" Thus, the plaim lingusge
of parmgrieph three cstablishes that “nol agresably displayed
eleewhere™ ig not limited by Dime or duraton.

124] 25 [26]
threa addressing whnt would happen if The Dunbar was not
built within fen veors, of the soulprures were nat sgrecably
displayed elsewhere, spevilics conditions thet wonid tngger
Costner's contractunl obligation to sefl the seulprures, split
the profids, and assipn the copyright for the sculpones fo
Petmers, We determing whether a condition precedent exisis
from “[t]he document as & whole™ and whether the parties
inferwded o agree “that the heppening ornanaceurence of the
stated cvent after the confrect becomes bindieg would cruse
the conbract wr rmimate withour further duties or obligations
on either pocty,” TReftcel i Sieaee Boller Heard Prrmiers, 2006
ST 45 % 38, 714 W)W 24 8R4, 596, "A candition preciedent
I8 & coniract eom distinguishable from a2 nonnul contractal
promise it shat of does ood create o right or doty, but instead
is B limitation on the contracteal ebliganons: of the partice. A
eondition precedent is a fact or event which ihe parties intend
must exisl or tuke plice befors there is a right o performance.
A condition i disnngriished from o profmiss n that it crestes
s might or duey i and of iself but |3 smevely o Hodting o
modifying foctor. If the condition is not fulfilled, the right
i gnforee the contraet dogs pot come into caistence.” §d. Y

——— e — —
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A2, 714 NOWCER an BRS {quoting Joderewir v Cows, 2003 5.0,
B, 9 13, 607 WO 2 T S-S, Pasageaph three imposes
n contingerd obligation upon Costoer to sell the sculptures,
divide the profits with Detmers, and retum the copynight to
Detmers upon the oceumence of tam conditions precedent:
“Adthough T do ney anicipate this will ever arise, i [these
conditions occur], 1 will give yeu ,..." (Emphasis added. )

[$25.] Thve Dunbar was nol balt withis @ years, meeting the
firgt of T conditions pecessary e rigger the sale clauge,
The second condition ks that “the sculprares are not agreeably
displayed elzewhee] [ In Defoers £ thiz condition was not
met, and thus Coztner's obligation 1o sell the seulpires
in parsgraph three was not nggered. As disowsed above,
howewer, ™56 the Agrcement places no time limit on
when the second condition ray be setisfied or the obligation
iriggered thereby

(26| This redding of paragraph three of the Apreemnent s
copsisient with owr reading of the langoage i Deers [
T Dhormers ) we stated, "Te)nder parageaph thece, Detmers
woull only be entitied to specific performance if The Danbasr
was nol huilt or the seulprares ware nol "agresably displayed
clepadiere, ™ M 5.0 35,4 Db, 814 MUWLE an |45, See alve
iof N 2UCRI4 W OW ac 151 (" The plain words ofthe contrast
uneruivacally provide that iF The Dunbar was not built or
the seulpiures were mot agresably disployed elsewhere, then

[27} [%34.] The portion of pamgrapilenners would be eotitled to e relief described in paragraph

three ).

[28F 27171115 0 ondementzl rale of contract migrpretation
thal the aitive conicact and all it provizions must be
given meaning i thal cpn Be accomplished consistentdy and
reasonablyv” Peangy Covnite, e, v Cle o Conelamor, 2004
a0, TE 5 16, 6BZ NWId T49 TS0 (cilmtion omiitbed).
Paragraph two provides hal Costner will be the sale owner
of e sculplures bt also provides Deftmers witl engoing
rovaltics for the sale of reproductions. Tt statcs chat it &
important thul you maimtaim your 20% of gross retail poce
rivvalty on Teture sales of One ot reproductions] ] These
ters provide Detmers with & continuing interest in the
[ocation and display of the scalpiures because the value of
the royulty payments i= infegrally rel=ted o whethar the
seulplures are disphayed o a location likely fo pittoct visitors
andd resull in mane siles of reproduciions, If “the sculphires
are not agrecably displayed elsewhore” the contingency
provision for the sale of the scalptures ensures that Costner
recovers fhe costs he incumed in the sculptures! oreation, both

- App D9
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partizs share in zny profit Trom te salke of the sculplues, and
Detmers vetnins the copyrght for the seulpiures,

[§28.] Conversely, parmgmph four applied durmg the tme
between thiree years after the [ost scuipiure was delivered
to the meld makers withour censibuction having begun an
The Dunbar apd ten years from the date of the Agreement
witheut The Dunbar having besn built. This provision mave
Costreer Lhe power Lo make & final decigion abowl an interm
logation for disploy of the sculptures. Thereafier, parxgraph
thres, which has applied since fen vears passed without The
Dunbar bemg built, requires the sale of the seulplures unless
the parties e in pgreemient about the display locstion

[%35.] Contrary 10 the circult court’s reasoning in this sction,
the cirewit courts conclusson in Detmers 1 thot Costoer
“has fully performed” wos not o judionl dolermination thet
Cosiner had oo further obligation under the Agreement,
Rather, itwas a determination thet Costner was mot obligaied
ta sell the sculpturcs becouse the scolpberes’ placermen: at
Tatanka was “elsewhere™ and "the scolptuses are “agreeihly
displayed elsewhere[.|” ™ 2012 5.0, 35, 7 14 314 X W.2d
af 131 (emphisis added), Notking in the prior Iigstion
releused Costner from the provesions asd obliganans wnder
parsgraph fhres of the Agreement. Simce the condition that
“the sculptures zre nol agreeably displaved elsewhers™ iz
engoing. Cosiner's decksion to unilateeally sell Tatanka and
reloeate the sculpiures would trigger the sale clause in
pocagraph thrae of the Agresment vnless the parties noree 1o
anewher display location,

[¥T30.] The circuit ¢const erred in its conclusion fhal Cosmer
had wo remaiming obligation wmier peregraph thres of the
Apreement after the parties apreed to displey the scelptures
at Totanka,

457 A Anricipaiory Brench

[29)  [3a] [P0 Detmers alleges that the ciccuit coort emred

in denying her motion for summasy fudgmen on her claim
far anticipatory vepudiation by Costmer. She argues that
Costner's online real estate listog for the Tuanks property
was an neguivecal statement that Cosmer intended fo breach
hix oligntion to display the sculptures af Tatanka and that the
crrcuit eort shoald have found, s 8 matter of kaw, Costaar's
brezch of the Agreement, Costner rosponds thot etmers has
failed to establish an anticapstory repudiation, es a matter of

lenwy, baged upon e sale tistmg.l

B e T TR T S —

(311 [M32] “An anticipoiocy breach of o contrct or
antseipatory repudiniion i3 “committed before the e when
there s o prescnt duty of pesformence and resuls Fom words
orconduct indicating an imtention to Tefuse performanee im the
fature.” ™ £inlon Poe. BR. v Corrmin Undormeiiens of Liovas
Lo, 2000 5.0 N0, 9 39, 771 WAL 6l 1L 021 (quoning
23 Williston on Contracts § 0329 (ddyed. 20000, "A breach
iof contmet cansed by @ poarty's andicipatory repudiation, ie,
unequivocslly indicating that the party will ot perform when
performance is duel] allows the nonbresching perfy B rest
the repudiation & un immediate breach of contract and sae
For devmapges " A 9 59 770 NOW 2 ar K21-22 {alteratian in
criginal] {quoting Fesizel. 2006 S0 45,9 31, 714 N.W.2d o
H,

[F33] The condimion that “the sculprurés aie aot ngrecably
displayed elsewhere”™ does not impose any obligation on
the partics beyond the implied duty of good faith and fair
dﬂﬂling S Garrand v Band e Toe o 350G M W 2 BT ]
(50 1990 (“Bvery condract contaims an impdied covepant of
oo Faith and fair dealing which prohibits either contracing
party fron preventing or injuring the other pary's right to
receive the agréed benefits of the contract.™). Thus, Cosiner's
real estate listing for the sale of Tomnks does md—and
the eale of the Tatankn redl esizle in i=elf woold nol—
breach uny contractual obligation under the Apreement. The
potentiol sale of Tatankn merely foreshudows the posgibiliy
ihat the obligation on Costner to sell the scolpuires, splil the
profits, and aseign the copyright will be iriggered unless the
partees otheraize apree to the loention for the display of the

si!:ul]'lntu.TJ:,hx3 When ten years passed withoul The Dunbar baing
baiit, the first condidon was met. In detenmining that the
parties agreed o display the seulpiures ag Totunka, Defwers
{ recognized that the second condition had not been met,
The second condition may still be satisfied, however, if and
when the seulptures are ne longer agrecably displayed-—thas
is, if Costner sells the Totanka property or moves them lrom
Tatanka {0 another focation withou! Detmers” egreement,

[§34.] Whilc Costner bas admiticd he still inends o ssll
Tatanka, this gi most *458 «pnals that his confingent
obiligation to scll the scolprures may vest, See Westzed, 2006
B.0 45 9 38 T14 MW 2L a1 895 (explaining that these i3
nu righi fo performance wrtil condifion precedent ocoues).
Even if Costner <2lls Tatanks or unilaterally relocates the
sealpiures fromn Taaka o a place not agreeable w Detmers,
guch an action would not bresch hiz obligation under the
Agreement. Instead, this event would satisfy the second
condition m perngranh three of the Agreement, trigaering the

RS TL AW
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obdigation b sell the soulplures, splil e profits, and transfer
the capyright 1o Detmers, At present, Costner owes Detmers
no obligation with respect to the digplay or gale of the
seulpiuees that she can enforce against him, See L HMac
.8, NN F0L TH, Y 38, 771 W.OW.2d ac 621-22 {explaining
teat mombreaching party may seek immediate relief only
when repudiating party unequivocally indicstes ifs intent to
refuse 1o perform a duty when it becormes due in the fuiurg).
For these reasong, [hetmers hps faaled to establich Costner
anticipatorily breached the terms ofthe Agreement as & meatler
af law, and the civcuil court properdy denied Detmers' molion
for sumimary Judement on this claim,

Conclision

Footnotes

e A N ey

A R R B R B L R e e L TR R

[433.] We aificm the circuit court's deaial of Detmers” maton
fior semimary judgment o the question of anticipatory beeach
by Costner. We roverse the circuit coust’s cndry of swmmany
Juilgment for Costmer, We remand Deuners” claims {or ferther
proceedings consstent with this apimion,

[M32.] KERM, DEVANEY, wnd MYHKEM, Justices, and
BARMETT, Circunt Courd Judge, coneur,

[£37.] BARNETT, Circuit Court Judie, siting fur SALTER,
Justice, who deemed himself disqualified and did ot
pariscapaie,

All Chtationy

0d MW 2d 445, 2023 5.0, 40

1 Castrer aiso arguas hal Detmars’ action should be dismissed because ber clalms am nol dpe. Debmers” claims an
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STATE OF SOUTH DAKOTA ) IN CIRCUIT COURT
85
COUNTY OF LAWRENCE ) FOURTH JUDICIAL CIRCUIT
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40CTV22-000017
PEGGY A DETMERS,
Plaintilf © ORDER GRANTING PLAINTIFF'S
. MOTION FOR SUMMARY
2 JUDGMENT AND DENYING
DEFENDANT'S MOTION TO
KEVIN COSTNER, : DISMISS

Defendant.

D=~ 3= O = B - (- D = (1 D=0 C = 3= Q= = D=

O February 207, 2025, the Court held a hearing on Plaimtiffs Motion for Summary
Jadgment and on Defepdant’s Motion to Dismiss. Andrew Damgasard and Rugsell Jankiow
appeared on behalf of Plaintiff, and Stacy Hegge and Catherine Seeley appeared on behalf of the
Defendant.

Having considered the written submissions of the partizs and the arguments of counsel, it
i5 hereby:

ORDERED, ADIUDGED, AND DECREED that there are no genuime izsues of matenial
fact, and that Plaintiff iz entitled to judgment as a matter of lvw it is Turther

ORDERED, ADIUDGED, AND DECREED that Plaintiff*s Motion for Summary
Judgment 15 GRANTED, it is farther

ORDERED, ADJUDGED, AND DECREED that Defendant’s Motion to Dismiss is

DENIED: it 15 further

Filed on:03/24/2025 Lawrence County, South Dakota 40CIV22.000017 App. 012



CaEe Mumber A0CTYI3-00H T )
Crder Grantmg Plaintifl's Moticn for Summery kedgmest and Trenying Dafendant's Mation 12 Dizsinles

ORDERED, ARDJUDGED. AND DECREED that consistent with the South Dakota
Supreme Court’s holding with respect to the interpretation of paragraph three of the May 5,
2000, agreement between the parties, the condition that *“the sculptures are not apresably
displayed elsewhere™ 15 ongomng and therefore Delendant s decision 1o umlaterally sell Tatanko
and relocate the seulptures would trigger the sale clause in paragraph three of the agreement
unless the parties agree to another display location. Detmers v Costner, 2023 8.D. 40, 929, 504
MW.2d 445, 436

Diated this _ day of March, 2025

BY THE COURT

Honosable Eric Strawn

Denied: 03/24/2025""*
/s/ Strawn, Eric

A001-5044-0865, v 2

Filed on:03/24/2025 Lawrence County, South Dakota 4ocivaz.oonpyy  <oPm L



STATE OF SOUTH DAKOTA 1 [N CIRCUIT COURT

COUNTY OF LAWRENCE ) FOURTH JUDICIAL CIRCUIT

PEGGY A. DETMERS, FILE NO. 40CTV22-00001 7

}
o )
Plamtift, j

i MEMORANDUM DECISION AND

W, 1 ORDER

)
KEVIN COSTNER, )
)
Defendant. }

Thas matter came before this Court or PlaintifTs Motion for Summary Judgment (Second)
and Defendant’s Motion to Dismiss, following remand by the South Dakota Supreme Court. A
hearing was held at the Lawrence County Courthouse on Febraary 20, 2025, at | 1:00 a.m. where
the Plamntff, Peggy Detmers (Detmers), was represented by her attorneys, Andrew R, Damgaard
and A, Russell Janklow. The Defendant, Kevin Costner (Costner), was represented by his
attomeys, Stacy R. Hegge and Catherine A. Seeley. The Court, having reviewed the parties’ briefs
ard having heard the arguments of counsel, ssues the followimg Memorandum Decision and
Order.

Background

In the sarly 1990s, Costner sought to build a five-star resorl on real property he owned near
Deadwood, South Dakota, to be called “The Dunbar.” He commissioned Detmers to create a set
of sculptares to be displayed at the resort. When The Dunbar had not been built by the Jate 19905,
Costner and Detmers negotiated and entered a wnitten contract for the completion of the sculptures
regardless of whether The Dunbar would be built. The contract dated May 5, 2000, consisted of
five paragraphs that outlined the parties’ interests in the sculptures and their reproductions.

Relevant to this matter is the third paragraph of the contract,'? which addresses what may
happen if conditions precedent are not met. Paragraph three provides in full:

Although [ [(Costner)] do not anticipate this will ever arise, if The
Dumbar is not butlt within ten {10) years or the sculptures are not
agreeably displayed elsewhere, | will give you [(Detmers)] 50% of
the profits from the sale of the one and one-quarter life scale

' “Contract” and “Agreement™ are used inferchangeably by the parties throughout,

¥ The remeining paragraphs of the contract, susmmarized here, are not ot issve in the current litigation: 1} Paragraph
one provides that Detmera shall receive additional compensation for her wark, 2} Paragraph two provides thar
Cosmer will exclusively own the sculptares and copyright, while Detmers will retmin a continuing royaley inserest
the sales of reproductions of the sculprures; 3) Paragraph four further adddressss the display of the sculpnures and
provides for lociting a seitable site for the sculptures and revenue sharing, before and after the sculptures ase
publicly displayed; 4) Facagraph five of the contract ssts forth certain marketing obligations.

1
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sculptures after [ have recouped all my costs incurred in the creation
of the sculptures and any such sale. The sale price will be at our [sic)
above standard bronze market pricing. All accounting will be
provided. In addition, 1 will assign back te you the copyright of the
sculptures so sold {14 bison, 3 Lakots horse and riders).

The Dunbar had mot been built, nor was it under construction, by the carly 20005 To
comply with the contract, Costner located an alternative site on land intended to be part of The
Dunbar apon which to display the sculptures. Costner proposed the location to Detmers, who
agreed to the display and assisted with the placement of the sculptures at the site. To accompany
the display and to enhance wisitors® experiences, Costner erected several amenities at the site,
including a visitor center, gift shop, caf?, interactive muscum, and nature wallkways. The display,
along with the other amenities, came to be known a5 “Tatanka."

Friar Litigation

In 2008, Detmers iritiated suit against Costmer, claiming that he breached their May 3,
2004, contract because The Dunbar had not been built and asserting that Detmers did not agree to
the placement of the sculptures at Tatanka. The litigation focused primarily on paragraph three of
the partics’ May 5, 2000, contract.

Despite paragraph three of the May 5, 2000, contract, which indicated that the sculptures
could be agreeably displayed elsewhere if The Dunbar was not built within ten years, Detmers’s
verified complaint dated Diecember 9, 2008, uncguivocally stated “Detmers has not agreed and
will not @gree to an aiternative permanent location for the monument.”™ See Verified Complaimt
and Demand for Jury Trial, ¥ 27, originally filed in 52CTV0B-002354 (emphasis added).

Throughout the course of that litigation, Detmers advanced two arguments. First, she
argued that she did not agree to display the sculptures at Tatanka past 2010 if The Dunbar had not
been built See PlaintifTs Proposed Findings of Fact and Conclusions of Law, 9§ 3%, filed in
Lawtence County Civ. 09-60. Second, she argued that Tatanka did not constitute “clsewhere”
under the terms of the May 3, 2000, contract because Tatanka was located on a portion of real
property originally intended as part of The Dunbar. See Detmers v. Costner, 2012 5.D. 35,1 17,
14 N.W.2d 146, 150 (" Deftmers 1), In response to Detmers’s assertion that her consent to the
sculptures' placement at Tatanka was temporary and contingent, Costner argued that Detmers
agreed 1o place the sculptures st Tatanka for the leng term, or penmanently, thereby satisfying
paragraph three of the parties’ May 5, 2000, contract. See 40CIV09-000060Defendant’s Proposed
Findings of Fact and Conclusions of Law, § 55.

The circuit court determined that the contract was unambiguous, and afler a bench trial,
concluded that Detmers “was agreeable to the sculptures’ placement at Tatanka for the long wrm,”
and that “'Costmer has fully performed under the terms of the contract.” See 40CIV09-000060, Trial
Court's Findings of Fact and Conclusions of Law, 14 [4-15. Ultimately, the circuit court entered
2 final judgment in favor of Costmer, which the South Dakota Supreme Court affirmed. See
Drefmeers 1, 2012 5.0, 335, 814 M.W.24d 146

After the South Dakota Supreme Court’s decision in Detmers I, the sculptures remained
displayed ar Tatanka. In October 2021, a real estate listing was posted for the land upon which
Tatanks sits, The real estate listing stated, “Tatanka statues sre not included- will be relocated by
seller.” After becoming aware of that listing, Detmers again sued Costner, alleging breach of

2
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contrect under a theory of anticipatory repudiation and altematively seeking a declartory
judgment. See 40CIVZ2-000017, Complaint, filed January 18, 2022. At a bench trial on July 22,
2022, held at the Lawrence County Courthouse, this Court heard the parties® cross motions for
summary judgment. On Awpgust 31, 2022, this Cour: granted summary judgment in favor of
Costmer and denied Detmers® motion. Detmers appealed.

The Supreme Court of South Dakota heard arguments on March 22, 2023, In its August 2,
2023, opinion, the Court affirmed in part, reversed in part, and remanded for further proceadings,
halding that the doctrine of res judicata did not bar Detmers's claims; the May 5, 2005 confract
contaimed two conditions precedent, the second of which, “the sculptures are nol agreeably
displayed elsewhere,” is unmet and ongoing; and Costrer's mere creation of sales listing was not
an anticipatory breach of contract. Detmers v. Costmer, 2023 5.1, 40, 994 N W .2d 445 (" Detmers
).

Fost Appeal Factual Background
The sculptures at issue are still displayed at Tatanka, which remains unsold.

Following the South Dakota Supreme Court's ruling in Detmers If, this Court pranted
Flaintiff permission and Plainnff filed an Amended Complaint on September 5, 2024, which
Defendant timely answered, On November 25, 2024, Plaintiff filed 2 Motion for Summary
Judgment {Sccond), secking declaratory judgment thai “Costner’s decision to unilaterzlly sell
Tatanka and relocate the sculptures would trigger the sale clause in paragraph 3 of the Agreement
unless the parties agree to another display location.” 40CIV2Z-000017, Motion for Summary
Judgment (Second), at 3-4, filed November 25, 2024). The case was reopened, and on February §,
2025, Defendant filed a Motion to Dismiss and Response to Plamtiff's Motion for Summary
Judgment, Both parties timely filed responses and reply bricfs.

Applicable Law

Summary jedgment is appropriate “if the pleadings, depositions, answers 0
interrogatories, and admissions on file, together with the affidavits, if any, show that there is no
gemuine issue a5 to any material fact and that the moving party is entitled to a judgment as a matter
of law” SDCL 15-6-56(c). The moving party must demonstrate the lack of a genuine 1ssuc of
raterial fact and show entitlernent to judgment as a matter of law. Brever frnr T, fnc. v. Grear Plaing
Luggage Co., 2000 3.D. 5,912, 604 N.W.2d 268, 271 (guotation omitted). “The evidence must be
viewed most favorably to the nonmoving party and reasonahble doubts should be resolved against
the moving party. The nonmoving party, however, must present specific facts showing that a
genuine, material issue for tral exists.” Milfard v. City of Siour Falls, 1999 5.D. 1B, Y B, 589
N.W.2d 217, 218 (quoting Waither v. KPKA Meadowlandy Lid Partnership, 1998 S.1. 78, 9 14,
581 N.W.2d 527, 531),

Under the Uniform Declaratory Judgments Act (“Act™), “[clourts of recard within ther
respective junisdictions shall have power to declare rights, status, and other legal relations whether
or not further relief 1s or could be claimed.” South Dakota Codified Laws (SDCL) § 21-24-1. "A
matter is sufficiently ripe [for a declaratory judgment] if the facts indicate imminent conflict.”
Boever v. South Dakota 8d. Of Accowmtancy, 526 N W.2d 747, 750 (5.1, 1995). Under the Act,

Any person interested under a deed, will, written contract, or other
writing constituting a contract, or whose rights, status, or other legal

3
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relations are affected by a statute, mumicipal ordinance, contract, or
franchise, may have determined any guestion of construction or
validity arising under the instrument, statute, ordinance, contract, or
franchise and obiain a declaration of rights, status, or other legal
relations thereunder.

aDCL § 21-24-3,
OFINION

Under South Dekota law, this Court should deny Plainnffs request for declaratory
Judgment regarding paragraph three of the May 5, 2000, contract because the Court requires facls
about the patties” good faith and fair dealing with respect to actions taken which invoke the balance
of paragraph three of the May 5, 2004, contract.

Here, “[t]he only claim remaining in this action is a declaratory judgment claim on the
interpretation of Paragraph 3 of the Apreement” 40CIV22-000017, Plaintiff"s Response to
Defendant’s Separate Statement of Undisputed Material Facts, at 1, filed February 11, 2025, “On
remand, [Plaintift] is simply asking this Coun to declare the meaning of paragraph 3 in the contract
in @ manner identical to the South Dakota Supreme Court’s holding and put an end to this
litigation.” 40CIV2Z2-000017, Plamtiff’s Bref in Support of Motion for Summary Judgment
{Second), at 1, filed November 25, 2024. Specifically, Plaintiff requests that this Court declare,
“Costrer's decision o unilaterally sell Tatanka and relocate the sculptures would tnigger the sale
clause in paragraph 3 of the Agrecment unless the parties agree to another display location.” 1d.,
at 3-4.

Plamtiff srgues that she is entitled o declaratory judgment because the Act should be
construed liberally (citing Abara v. Pemnington Crty. Bd Of Comm., 2019 5.D. 39, 9 11, 931
N.W.2d 714, 719), and in Dermers Il the Supreme Court held, “Cosmer's obligation under
paragraph 3 of the May 5, 2000, contract is ongoing ™ 14, 3-3. Plaintiffs use of “obligation” refers
to the phrasc, “the condition [precedent] that “the sculptures are not agrecably displayed
elsewhere” is ongoing.” ld. (quoting Dermers IJ, 2023 S5.D. 40 at 9 29, 994 N.W.24d at 457
(gquotations in o ginal}).

Defendant moves to dismiss Flaintiff's Amended Complaint “because the requested
declaration would insufficiently account for future, speculative events.” 40CIV22-000017,
Defendant's Eeply Brief in Support of Motion for Dismissal of Amended Complaint, at 1, filed
February 18, 2025, Defendant argues three points,

First, that the Circuit Court lacks jurisdiction because the matter is not ripe. Defendant
argues that the issuss presented to the Supremes Court and found ripe in Detmers [, are different
from the instant request for declaratory judgment in Plaintiff's Amended Complaint, requiring a
new examinztion of ripeness, See fd. While declaratory judgment is appropriste with respect to
rights which will accrue in the future if conflict is immineat and rights are presently determinable,
see ld, at 3 (citing Danforth v. City of Vankion, 25 NW. 50, 413 (S.D. 1948); Kneip v. Herseih,
214 NW 2d 93, 653 (5.D. 1974}), this case is unlike Kneip because Plaintiff's specific request
involves “parties’ rights and obligations that are pot currently existing or even determinable.”
4GCIV2IZ-000017, Defendant's Reply Brief in Support of Motion for Dismissal of Amended
Complaint, at 3, filed February 18, 2025 (emphasis in original). Defendant relics on the premise
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that the parties’ duties of good faith and fair dealing are required, but not guaranteed, to show the
matter is not npe because how a court rules in the future will depend on how the facts develop.

This Court finds Defendant’s argument reasonable, While Defmers [ and I] established that
the language of the contract is unambiguous, it 18 mere speculation how any party's future acts will
or will not reflect good farth and fair dealing in context of the May 5, 2000, contract.

Mext, Defendant argues that even if there is jurisdiction, that the Court should exercise its
discretion to decline to enter the requested declaratory judgment, $0CTVIZ-000) 17, Defendant 's
Reply Brief in Support of Motion for Dismisszal of Amended Complaing, at 5, filed February 18,
2025. “Although declaratory relief is designed to determine legal riphts or relations before an
actual mjury occurs, courts ordinanly will not render decisions involving future rights contingent
upon events that may or may not occur.” 40CIV22-000017, Defendant’s Respense Brel in
Oppesition to Plaintiff s Metion for Summary Judgment (Second) and Brief in Support of Maotion
for Dismissal of Amended Complaint, at 7, filed February 5, 2025 (quoting Boever, 516 N.W.24d
at 750). “The court may refuse w render or enter a declaratory judgment or decree where such
judgment or decree, if rendered or entered, would not terminate the uncertainty or controversy
giving rise to the proceeding ™ SDCL § 21-24- 10, Defendant argues that granting PlaintifI's mation
provides Plaintiff the opportunity to circumvent her duties of good faith and fair dealing in any
future discussions with Defendant about relocating the sculptures, and that it would be counter to
the purpose of the Act, “[t]o afford security against uncertainty with a view toward avoiding
litigation and settling rights before there has been an irrevocable change of position,” 40CTVI2-
000017, Defendant’s Reply Beief in Suppornt of Motion for Dismissal of Amended Complaint, at
5-6, filed February 18, 2025 (quoting Kneip, 214 N.W.2d &t 654). Further, Defendant argues that
declaratory judgment would not terminate the uncertainty or controversy related to mggering of
the sale provision of the May 5, 2000, Agreement because, as above, 2 court must consider how
the parties’ adherence to, or breach of the duties of good faith and fair dealing occwrred, and such
conduct cannot be foreseen.

While this Court disagrees that a declaratory judgment would permit Plaintiff to skirt her
duties of good faith and fair dealing, this Court agrees that a declaratory judgment at this time is
unwise because this Court lacks knowledge of the parties’ conduct, including good faith and fair
dealing, with respect to actions taken which invoke the balance of paragraph three of the May 3,
2000 contract.

Finally, Defendant argues that Plaintiff*s statement about the Supreme Court's treatment
of the issues of ripeness and good faith in Dermers [T is misleading because there, the Supreme
Court siated, “The condition that 'the sculptures are not agresably displayed elsewhere’ does not
impase any obligation on the parties beyondl the implicd duty of good faith and fair dealing" id
at 7-8 {quoting Detmers {1, 2023 5D 40, a1 33, 994 N.W .2d at 457) (emphasis in Defendant's
onginal). Defendant’s argument apparently refers to statements in 40CTV22-000017, Plaint:fF's
Briel in Support of Motion for Summary Judgment {Second), at 3-4, filed November 25, 2024
{indicating that because the South Dakota Supreme Court held "Costner’s obligation under
paragraph 3 of the May 5, 2000, contract is ongoing,” that the Court shauld grant summary
judgement for Detmers, declaring that “Costner”s decision to unilaterally sell Tatanka and relocate
the sculptures would tngger the sale clause in paragraph 3 of the Agreement unless the parties
agree to another display location,” and that doing so would allow “the clerk to close this matter
subject to the parties’ nght o enforce the sale clause ... ™).
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Based on the Supreme Court's findings in Dermery ] and the analysis and reasons stated
above, this Court need not individually address alleged misstatements by Plaintiff to adjudicate
the instant motions filed by Plantiff and Defendant.

Asg indicated above, for purposes of Plantiffs Motion for Summary Judgment (Second),
“t}he evidence must be viewed most favorably to [Costner] and reascnable doubts should be
resolved against [Detmers].” Millard, 1999 5.D. 18, Y8, 589 N.W.2d at 218.

Here, Plaintiff has failed to overcome her burden under the Act to show that the daclaratory
Jjudgment sought would “terminate the uncertainty or controversy giving rise to the proceeding.™
Jee SDCL § 21-24-10. There, there is no “imminent conflict” needed for a declaratory judgment
because there has been no change in material circumstances since the Supreme Court's ruling in
Detmers fI. The sculptures are still displayed at Taranka, and the land has not been sold.* Neither
Plaintiff nor Defendant has directly alleged facts or adduced evidence to show bad faith or unfair
dealing with the other.* Thus, this Court declines to issue the declaratory judgment sought by
Plaintiff because this Court will not speculate about the parties” future conduct which may trigger
the balance of paragraph three of the May 5, 2000 contract

As the Amended Complaint averred a single prayer for relief and this Court having found
in favor of Defendant under summary judgment, this Cournt now considers Defendant’s Motion to
[hsmiss. Based upon the reasoning provided above, this Court determined declaratory judgment
150"t appropnate tnder Plaintiff’s action and therefore should be denied. Further, and as a direct
result of no changes in the party’s position since Detmers [I, and the request for declaratory
judgment being the only ceuse of action i this matter, this Court agrees the action should be
dismissed.

Accordingly, for the reasons stated herein, it is hereby
ORDERED, that Plaintiff's Metion for Summary Judgment i5 denied; and it is further

ORDERED, that Defendant’s Maotion forDismissal of Amended Complaint is granted
withoul prejudice.

Dated this 12'® day of March,

[§'Enid Stra

ATTESTED: urt Judge
Clerk of Courls
CAROL LATUSECK e
DEPUTY
BREE N i,

Y *The potgetial gale of Tetanka merely foreshadows the possibitity that the obligation on Coster o sell the
sculpures, split the profits, and assign the copyright will be oiggered undess the partics ctherwise agres to the
Ieatien for the display of 1he sculptures,” there is no Debmers , 2023 8D 40, st 933, 994 M.W.2d a1 457,

* "While Costmer admitied he still intends 1o sell Tatanka, fils at most signals that his confingent obligstion te sell
1he sculptures may vast.'" /d | 2073 D 40, at §34, 204 N W 2d ar 457-58.

f
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PRELIMINARY STATEMENT

Citations to the record will appear az “R. " with the page number from the

Clerk s Appeal Index. References to Appellee’s Appendix will be referred to as “APP

JURISDICTIONAL STATEMENT

This Court lacks subject matter junsdiction over this appeal.

*An appeal to this Cowmt may not be taken from a cirout court order unless it 1s
authorized under SDCL 13-26A-3." Dellar Loan Cir OF 5. Daketa, LLC v Dep ¥ of Lab.
& Reg., Dhv of Banking, 2018 8.1, 77,9 14, 920 N.W.2d 321, 324 (quotation and
footnote omitted). Accordingly, the South Dakota Rules of Appetlant Procedure require
that an Appellant’s brief include a jurisdictional statement that “must make it appear. in
cases of appeal, that the ordér sought to be reviewed is appealable.™ STICL 153-26A-
63 Appellant’s brief states that Appellant seeks to imvoke this Court’s jurisdiction
under South Dakota Codified Law section 15-26A=-3(1). Appellant’s Brief at 1. That
subsection exphicitly allows partics fo appeal “[a] judgment™ {o this Court, but no
Judgment was ever enterad in this case. SDCL 15-26A-3(1).

Appellant may have intended to invoke this Cowrt’s jurisdiction under South
Drakota Codified Law section 13-26.A-3(2). which allows for an appeal from “{a]n order
atfecting a substantial right, made in any action, when such order in effect determines the
action and prevents a judgment from which an appeal might be taken,” but that
subsection does not apply in this case either. The cirewnt court™s March 12, 2023
Memorandum Decision and Order from which Appellant atiempts lo appeal was issued

without prejudice. Therefore, it does not “determine| | the action,” or “prevent| | a



Judgment from which an appeal might be taken.” SDCL 15-26A-32), This issue was
addressed in Appellee’s Response 1o Appellant’s Showing filed with this Court on May 1.
2025, and thoze arguments are mcorporated here by this reference,

This Court raised this jurisdictional guestion when it issued an Order to Show
Cause in this case on April 1, 2025, Although this Court did not 1ssue an opinion or
decision on the junsdictional question, it issued an Order Directing Appeal to Proceed on
June 17, 2025, and directed the parties to brief the appeal issues on the merits, This
Court’s Order Directing Appeal to Proceed seemingly did not decide the jurisdictional
msue but lefl i open tor this Court’s later consideration.

STATEMENT OF THE LEGAL ISSUES

Detmers’s appeal seeks to force the circuit court’s hand in order to secure a
declaratory judgment that would guarantee her certain contingent interests while
preempting Costner’s ability to achieve and defend the parties” bargained-for exchange.
In addition to the question of whether this Court has jurisdiction to hear this appeal.
msues on appeal are as Tollows;

1. Whether Detmers’s Amended Complaint properly invoked the cirenit
court’s jurisdiction wnder the Declaratory Judgments Act and the
principles of justiciahility.

It did not. Detmerss Amended Complaint zought reliel outside the bounds of the
authonty granted to circuil courts under the Declaratory Judgments Act. Additionally.
Detmers's Amended Complaint does not satisfy the justiciability requirements for
declaratory judament actions. Accordingly, although the circuit court did not issue
any decision on junsdictional grounds, it lacked subject matter jurisdiction over the
clamms in Detmers’s Amended Complamt,

L ] EII]-J 11"'1‘4



o Unelp v ferseth, 87T 8D 642, 214 NW.2d 93 (5.1 1974)
o Jensen v Deptaf Corrections, 2025 8.1 35

1. Whether the circnit court erved in declining to grant Appellant
Detmers™s Motion for Summary Judgment due to undeveloped
guestions of material fact,

Mo, the circuit court did not err.  Detmers’s Amended Complaint and Motion for
Summary Judgment (Second) requested a definitive statement about a contingent,
speculative right that may or may not vest pursuant to the terms the parties”™ May 5,
20} letter agreement {Agreement). Becaunse the contingent right or obligation
depends om the ocourrence of a condition precedent. the parties” legal rights and
obligations under the applicable provision will necessarily be impacted by their
respective future conduct. Depending on the parties” Tuture actions, there may very
likely be disputed facts as to each parties” reasonableness and how the conduct may
affect their legal nghts and obligations under the Agreement. The circoil court
acknowledged that it could nol predict the parties” future actions, so it properly demed
Detmers’s Motion for Summary Judgmen.

o SDCL15-6-360c)

o Johnson v Mathew J. Batchelder Ce., Inc., 2010 8.D. 23, 779 N.W.2d 694

o  Farm Credit Services of America v Dovegan, 2005 5.1, 94, T4 NW 2d 24

L.  Whether the circuit court abused its discretion in declining to issue a
declarstory judgmoent pursoant to its authority onder SDOCT 21-24-10
and dismissing the action.

Mo, the circunt court did not e in granting Defendant’s Motion for Dismussal of

Amended Complaint. The South Dakota Declaratory Judegments Act provides cireuit
courts substantial discretion in determming whether and when to 1ssue a declaratory

qudgment. The crcuit court correctly determined that any statement of the parties’

legal nghts and obligations are dependent on future actions or occurrences given the



contingent status of those rghts or obligations, Because the partics” legal rights and
statuses could not be determined without the knowledge of future conduct. the circuit
court corectly detenmined that a declaratory judgment would not end the controversy,
and 1t properly granted Defendant’s Motion for Dismissal of Amended Complaint.

SDCL21-24-10

Rayal Indem. Co. v Meiro, Casz. Ins. Co. gf New Fork, 128N W.2d 111 (5.,
1964)

Jofimsan v Coss, 2003 5.D, 86, 667 N.W.2d 701

Farm Cradit Services of America v Dougan, 2005 8.1, 94, 704 NW.2d 24

STATEMENT OF THE CASE
Followmng this Cowt’s decision m Detmers v Costmer, 2023 8.1, 40, 994 N.W.2d

445 (Detmers 17), Appellant Pegay Detmers { Detmers) filed an Amended Complaint
rassing a single claim for declaratory judgment. B 307-27, 344-49. APP 10-36.
Detmers’s Amended Complaint did not ask the circuit court to determine the validity or
comstruction of the parties’ May 5. 2000 letter agreement, nor did it seek clarification of
an ambiguity in a prior judicial order. See R, 344-49; APP 13-36. Rather, it requested the
circuit court rendear a judgment transposing a single sentence from this Court’s opinion in
Dretmers [ into a declaratory judgment to give the sentence conclusive effect. R. 34%,
APP 36, Appellee Kevin Costner {Costner) opposed Detmers’s Motion for Sunumary
Judgment because undeveloped factual 1ssues would impact the scouracy and legal
mnplications of the requested declaration. R, 393-413. For those same reasons, Costner
filed a Motion w Dismiss Detmers's Amended Complaint. I, 393, On March 12, 2025,
the Honorable Eric Strawn of the Fourth Judicial Circuit, County of Lawrence, South
Dakota, entered a Memorandum Decision and Order denying Plaintitf Pegey Detmers’s
Motion for Summary Judgment and granting Defendant Kevin Costner’s Molion 1o

Dismiss. B 447-52; APP 41-46. Detmers now appeals. B, 464,
4



FACTUALAND PROCEDURAL BACKGROUND

This case has a long factual history of which this Court 15 well-aware, For
purposes of this appeal, however. relatively few of the previeusly developed facts are
relevant. Rather, the determinative events relevant 1o the relief requested in Detmers’s
Amended Complaint have not yvet ocourred.

It i=, however, necessary for this Court to consider the procedural posture of this
case. Detmers imtiated this action alleging that Costner anticipatorily breached a contract
and seeking a declaatory judgment that if certain future events ocour. it would constifiite
a breach of the partics” contract. R, 3-9; APP 3-2. Afier considening competing motions
for summary judgment, the circuit court ruled that Costner had no remaming obligations
under the parties” agreement relative to the placement of certain sculptures, and it issued
an arder in Costner’s favor which imitiated the appeal in Defmers [ R, 247-258; 273-
253,

This Court issued an opinion on the Detmers £f appeal issues on August 2, 2023,
E. 37-327, APP 10-30. Specifically, this Court held that Costner had not anticipatonly
breached the parties” contract and that any remaiming obligations relative to the
sculptures” placement were merely contingent because the contract contained a condition
precedent. Detmars I, 2023 5.1 40, Y824-25, 33-34: APP 24-15; 28-30, In this Court’s
analvsis, it considerad what could happen if the condition precedent were tnggered, [d.
1 29, 34: APP 26, 29-30. At the conclusion of its opinion m Deimers [1, this Court
remanded Detmers’s claims “for further proceedings consistent with thiz opindon.™ fd %
35, APP 30.

On remand, Detmers filed an Amended Complamit raising a single claim for

declaratory judgment, R, 344-349 APP 31-36. Detmers’s prayer for relief requested that

5



the circuil court enter a declaratory judgment “that the obligations in paragraph 3 of the
Agreement are ongoing and that Costner’s decision to unilaterally sell Tatanka and
relocate the sculptures would trigger the sale clause in paragraph three of the Agreement
tmless the parties agree to another display location.” R 349; APP 36

Detmers then filed Plaintitf™s Motion for Summary Judgment {Second) with the
cirewnt court, asking that the court enter a declaration that “Costner's decision to
unilaterally sell Tatanka md relocate the sculptures would trigger the sale clanse in
paragraph 3 of the Agreement unless the parties agree 1o another display location.”™ R
3EE-89. Detmers’s Nhngs with the coromt court indicated that she sought to put an end to
this litigation. F. 386, Costner resisted Detmers’s motion for summary judgment due to
questions of undeveloped fact and due to the misapplication of this Court s phrazing in
Dietmers 1T and misstatement of its ultimate holding. R. 395-413,

Costner also filed Defendant™s Motion for Dismiszal of Amended Complaint with
the cirewt court, R, 393, Costner’s motion was based principally on two 1ssues: (1)
whether the newly requested declaration was npe for adjudication, and {2) whether, if
ripe, the circutt court should decline to 1ssue a declamtory judgment under the discretion
afforded it in SDCL 21-24-10 due to the undeveloped factual issues that would
necessarily impact the legal efficacy of the requesied declaration. R. 395-413

The cireuit court entered a Memorandum Decision and Order denving PlaintifT's
Motion lor Summary Judgment and granting Defendant’s Motion for Dismissal of
Amended Complaint. R 447-52; APP 41-46. In its decision. the circut court determinad
that it “should deny Plaintiff™s request for declaratory judgiment regarding paragraph three

of the. ., contract because the Court requires Facts about the parties” good Faith and Fair



dealing with respect to actions taken which invoke the balance of paragraph three of
the .. contract.™ B 430; APP 44, The circuit court specifically found that a declaratory
Judgment at that juncture would be “unwise” due to the unknown facts relative to the
parties” conduct. R. 431; APP 45, In s Memorandum Decision and Order. the circuit
eourt explained that it “decline[d] to issue the declaratory judgment sought by Plantitf
because [it] will not speculate about the parties” future conduct which may trigger the
balance of paragraph three of the. . contract.™ R. 452, APP 46 Not only did the circuit
court deny Detmerss motion for summary judgment, it expressly “determimead
declaratory judgment sn’t appropriate under Plaintif?s sction and therefore should be
denied.” R. 452, APP 46,

STANDARD OF REVIEW

When reviewing a circuit cowt's order on a motion for summary judgment, thas
Court “must determine whether the moving party demonstrated the absence of any
genume 1ssue of material fact and established entitlement to judgment on the merits as a
matter of law,” Braun v New Hape Tp, 2002 5.1, 67,9 8, 646 N.'W.2d 737, 740
{cleaned up and quotation omitted). “The evidence must be viewed most favorably to the
nonmoving party, and reasenable doubts should be resobved against the moving party,”
fd. {cleaned up and quotation omitted).

This Court has applied the abuse of discretion standard to i1s review of a circun
court"s decision not to sue a declaratory judgment based on the discretion vested it by
the Declaratory Judgments Act. See Roval Indem. Co. w Metra, Cas. Ins. Co. of New
Vork, 128 N.W.2d 111, 114 (5.1 1964) (applving the abuse of discretion standard when
conswdering a tnal court’s actions relative 1o a prior version of SDCL 21-24-100 An
nbuse of discretion exists “when discretion 15 exercised to an end or purpese not justified

=



by, and clearly against, reason and evidence,”™ Walker v Halker, 2009 5.1 31,9 2. 765
N.W.2d T47, 742 {cleaned up and quotation omitted). “When applyving the abuse of
discretion standard, [this Court| do[es] not mquire whether [1t] would have made the
same decision. Instead. [it] decide]s]| only whether the ciromit court could reasonably
reach the conclusion it did in view of the applicable law and the circumstances of the
case.” fd.

ARGUMENT

Words have power. and declaratory judgments carry the force al law. Detmers’s
Amended Complaint and this appeal attempt to oversimplify complicated legal principles
by mmproperly insimuating her request is a judicial mandate. Appellant’s Bref'at 14
However, Detmers’s attempt to merely isolate a single sentence of this Court’s opinion in
Lretamers £ and have 1t rewvritten as a declaratory judgment doas not give adequate weight
to the entirety of this Court’s earlier opinion. Furiher, the cherry-picked sentence was not
this Court’s essential holding as Detmers claims, but rather was a discussion of a possible
consequence 1f the second condition precedent contamed within the parties” Agreement
were 10 0eeur.

L. The circuit court lacked subject matter jurisdiction over Detmers's
Amended Complaint.

While circuit courts in South Dakota are courts of general jurisdiction, their
Jurisdiction 1o hear disputes is not unlimited. 5.1 Const. art V. § 5. Rather, “[s]ubject
matter jurisdiction is conferred solely by constitutional or statutory provisions.™ Stailis u
Marty Indian School, 2019 8.1, 33,9 14, 930 N.W.2d 653, 65% (quoting Lippald v.
Meade Cty. B of Commr s, 2012 8.D. 7.9 17. 906 N.W.2d 917. 921-22). “The test for

determuning jurisdiction 15 ordinarily the nature of the case, as made by the complaint.



and the relief sought.” [d. {(quoting Lippeid, 2008 8.1, 7,9 17, 906 N.W. 2d at 921-22),
Subject matter jurisdiction cannod be conferred upon courts by consent or waiver, and it
can be challenged at any point in the proceedings—even for the first time on appeal.
State v Hoase, 446 W W.2d 62 64 (S.D. 1985,

Detmers s Amended Complaint attempted to invoke the cireuit cowrt’s jurisdiction
under South Dakota’s Uniform Declaratory Judgments Act{ Act). R, 344-49, The Act
provides circwt courts in thas state with the junsdiction to issue declaratory judgments in
certain circumstances. See geperally SDCL 21-24. Specifically, section 21-24-1 of the
Act provides in part that cireuit courts “shall have power to declare rights, status. and
other legal relations whether or not further relief is or could be claimed,"™ SDCL 21-24-
1. Section 21-24-3 further provides that “[ajny person interested under a.... written
eontragt.,. may have determined any questions of construction or validity arising under

the... contract... and obtain a declaration of rights, status, or other legal relations

" The circuit court did not 1ssue an order based on jurisdictional grounds, so there is
nothing for this Cowt to review in that regard. See Appellee’s Response 1o Appellant 's
Bhowing, filed May 1, 2025; see also R. 447-452; APP 41-46. However, it is proper for
colrts o inguire into their own subject matter jurisdiction at every stage of litigation. I
this Court finds that the cirowt court was without jurisdiction, it should stall affirm the
dismizsal of the action. See Ctsman v Karlen & Adssocs, 2008 8.D. 16,9 23, 746 N.W.2d
437, 444 (noting that this Court “will affirm the circuit court if there ig a bazis on the
record to do so™) (citation omitted ).

1 8DCL 21-24-1 mn full provides as follows:

Courts of record within thewr respective jurisdictions shall have
power 1o declare rights, status, and other legal relations whether or
nol further relief is or could be claimed. No action or proceeding
shall be open to objection on the ground that a declaratory
Judzment or decree is prayed for. The declaration may be either
affirmative or negative in form and effect; and such declaration
shall have the force and effect of a final judgment or decree.

o



thereunder.™ SDCL 21-24-3. The Act, because it is remedial in nature, should be
liberally construed and administered. SDCL 21-24-14: Kneip v« Herseth, 87 8.1, 642,
648, 214 N.W.2d 93, 96 (5., 1974). With such liberal construction, this Court has
upheld a circwit court’s ssuance of a declaratory judgment under certain crcumsIances
that implicated future events. See Knelp v Herserh, 87 81D, 642, 654, 214 N.W.2d at 99-
10} {(holding that it was propeér for the tral court to isswe a declaratory judgment
consudering the electoral subject matter and the effect that a ruling would have on the
plaintift s presemt rights),

However, this Court has also established some boundaries of the Act to avoud it
being invoked for purposes of procuring advisory opinions. fneip. 87 8.D. at 648, 214
N.W.2d at 96 (noting that the Act is limited 1o instances where there is a “justiciable
controversy between legally protected rights of parties whose interests are adverse™),
Jensen v Dap't of Corrections, 2025 8.1, 35, 9 22 ("] TThiz is not to say that the
Declaratory Judgments Act authonizes all requests for declaratory relicf brought by any
type of plantiff. ™). This Court has gone so far as to ariculate that “[tThe Declaratory
Judgment Act... should allow. .. the decision of present rights or status which are based
upon future events when good-faith controversy is brought belore the counts.” Kanedp, 87

8.D. at 648, 214 N.W.2d at 96 (emphasis added).' Although the Act has been properly

! Detmers’s Amended Complaint does not pose a question of construction or validity.
Rather, it requests a declaration about potential consequences of the parties” speculative
future conduct.

4 Thiz Court has articulated that it is particularly appropriate to invoke the Act when
future events are implicated and the 1ssue involves matters of public interest, such as “the
construction of statutes dealing with zoning, taxation, voting or family relations,” and
those involving “civil rights, faxation. quasi-criminal legislation and the total electoral
process.” Keeip, 87 5.1 at 648, 651, 214 NW.2d at 97, 98, None of those wsues are at
play in this matter. which involves a potential contract dispute.

)



mvoked when future events may be impacted by a declaration of a party's nghts, those
mstances have involved a declaration of the parties” presently existing rights or legal
statuz, That is not the case here.

Detmers's Amended Complaint does not seek a declarmtion of a party's present
rights under an agreement. R. 349 APP 36. Rather, Detmers attempted to invoke the Act
to achieve & declaration stating “Costner’s decision to unilaterally sell Tatanka and
relocate the sculptures would trigger the sale clanse in paragraph three of the Agreement
unless the parties agree to another display location.” R. 349; APP 36. Such request secks
a declaratvon about a future, contingent. and highly speculative nght.

Because Detrmers’s requested relief seeks a statement about a future, contingent
right, it seemmgly falls owtside of the jurisdiction conferred to circait courts by the Act.
In Detmers I, this Court found that paragraph three of the parties” Agreement containad
two conditiong precedent and noted that a condition “ereates no right or duty in and of
itself but 15 merely a limiting or modifying factor.” CDiefmers [, 2023 5.1 44, 9] 24, 994
N.W.2d at 455, To that end, this Court explicitly stated that “[a]t present. Costner owes
Detmers mo obligation with respect to the display or sale of the sculptures that she can
enforce against him.™ Detmers [, 2023 8.0 40, 9 34, 994 N.W.2d at 458, The
cireumsiances since Defmers 17 have not changed, and because Costner has no present
obligation. Detmers correspondingly has oo present right for the circuit court 1o

determine and articulate.”

* It is of note that in Detmers 1 this Court found that jurisdiction existed in relation to the
declaratory judgment claim i Detmers’s original Complaint. Detmrers [, 2023 8.1, 40,9
33, 994 N.W.2d at 458 n. 2. However, Detmers’s claim for declaratory judgment in her
original Complaint sought a determination of the parties” then-existing rights and status

11



The circuil court did not have junsdiction over this matter because the Act docs
not extend jursdiction to declarations of the nature Detmers requested.  Accordingly. her
Amended Complaint should be dismissed,

I1. Detmerss Amended Complaint does not present a justiciable
controversy and should he subject to dismissal for failure to state o
claim,

This Court has recently articulated that there are four requirements 1o state a
cognizable claim for a declaratory judgment action. Jensen v Dep ¥ of Corrections, 2025
8., 35,9 22. Those four requirements are

(1) There mucat exist a fusticiatie controversy; that 15
o say, o controversy n which a claim of right is
asserted against one who has an mterest in contesting
it; (2) the controversy must be between persons
whose interests are adverse; (3) the parlv secking
declaratory reliel must have a legal mterest in the
controversy, that is to sav. a legally protectible
interest; and (4) the igsue involved in the controversy
must be ripe for judicial determination,

[d® (citing Boever v Bd. of Acct., 526 N.W.2d 747, 749-30 (8.D. 19935)) (emphasis in

origmal ).

because it was brought with the assumption that paragraph three of the parfies”
Agreement imposed an obligation and comesponding right to performance on the partics.
See R. 7-8; APP 7-8. This i apparent in Detmers's original Complaint because she
requested a declaration that certain actions would constitute a “breach™ of the parties”
Agreement. and there cannot be a “breach™ unless there is a right to performance. See
Dretmers [T, 2023 8.0, 40, 9 34; B 326, APP 29. This Count's decision in Detmers {7,
dispalled that assumplion and conclusively determined that paragraph three contaimed
two conditions precedent and, therefore. did not establish any present rights or
obligations on the parties. Detmers £, 2023 8.1, 40. Y 24, 34, 994 N.W.2d at 455, 458
R. 321-22.326;, APP 24-25, 19-30),

% In Jensen v. Department of Corrections, this Court acknowledged that it had previously
described these requirements as “jurisdictional.” but it clarified that it 1 more accurate to
desenibe them “simply as requirements necessary to state a claim for declaratory reliel
which 15, of course. a predicate to a court exercising jurisdiction in individual cases.”

12



This Court’s recent decision in Jemsen v, Dep @ af Corvections made clear that
plaintifls seeking a declaratory judgment must have a claim of rght m the relief sought
mdependent of the Act itself, Jenyen, 2023 8.10, 35,9 25, In Jensen, this Court
considerad a plaintiff group’s request for a declaratory jud gment that the State of South
Dakota is subject to a county’s zoning ordinance. . § 4. The plaintiffs in Jensan, “used
their complaint to present something of a preemptive legal argument on the general topic
of whether the State is subject 1o county zoning regulations ™ 4 99, Because the
plaintiffs themselves lacked any authority to enforce the zoming ordinance. they
secmingly “relied upon the Declaratory Judgiments Act, itself. to provide a basis for their
ostensible right to enforce the Zoning Ovdinance.™ 1l 9 25, This Court held that such
was not sufficient 1o present a claim of right because “the Declaratory Iudgments Act
does not, itself, confer substantive rights upon plaintiffs,” L4 Rather. “a ¢laim of right
necessary for a justiciable request for declaratory relief must arise from an independent
source or substantive legal basis.™ fd 9] 29,

In the case currently before this Court, Detmers’s Amended Complaint does not
present a justiciable controversy because she does not have a night relative to the relief
she seeks which she can enforce against Costner. In Detmers T this Court Found that

“lajt present. Costner owes Detmers no obligation with respect to the display or sale of

Jenzen v Dep b of Carvections, 2023 5.1 35, 922, n.7. Because the parties” competing
dispositive motions were considered prior to this Court’s decision i Jengen, Costner’s
briefing addressed these requirements in the context of the circuit court™s jurisdiction. R
J01-03. Accordingly, an analvsis of theze requirements is properly preserved for this
Court’s consideration on appeal.

" The complaint in Jensen requested “that the Court shall direct and declare the Stata. .
must either contiorm the future development and use thereot to [the Zoning Ordinance]. ..
|or]| seek to change the zoning district.”™ JSensen, 2025 5.1 35, 30, n, 2.

13



the sculptures that she can enforce against him.” Detmers [T, 2023 8.1, 40, 9 34, 994
NoW.2d 445,458 R, 326; APP 29 Despite the lack of a legally enforceable right.
Detmers still brings this declaratory judgment action in an effort to secure a judicial
proclamation that a merely contingent right will defimitively be triggered upon certain
events without allowing for any consideration of circumstances that could potentially
negate the creation of that right. See JoRrson v Coss, 2003 5.1, 86, 9135, 667 N W.2d
TOL, 707 (“Whether interference by one party to a contract amounts to prevention so as to
excuse performance by the other party. .. is a question of fact to be decided by the jury
wider all of the proved facts and circimstances. ™). It is evident then, that. just as the
plaintifls in Jensen, Detmers attempts to use her Amended Complaint s a preemptive
measure to obian a favorable declaration that she hopes will relieve her from her implied
obligations, as discussed further in Sections [II{B)-(C}) supra. onder the parties”
Agreement.” That is not allowed under the Act,

Because Dietmers does not have a claim of right to the relicf she requests, she has
not stated a cognizable claim uader the Act. and this Court should affirm the circun
court's dismssal of the action. See Osman v Karlen & Assocs, 2008 5.1, 16, § 23, 746
NOW.24d 437, 444 (noting that this Court “will affinm the circuit court if there 15 a basis on

the record to do o™} (citation omitted).

® Detmers's briefing has made it increasingly apparent that she is secking to misuse the
declaratory judgment process to circumivent her implied obligations of good farth and fair
dealing in relation to the parties” Agreement. [T the language of the Agreement continues
to control, Detmers is obligated to act with the good Futh and fair dealing,. However,
there s no implied obligation of good faith and fair dealing of a declaratory

Judgment. Detmers seemingly seeks to abuse the Act and its legitimate public policy
purpos2 for her own benefit. Such an abuse of the svstem should not be tolerated, let
alone rewarded.

14



ITI.  The circnit court properly granted Costner’s motion for dismissal
becavse a declaratory jud gment would not terminate the uncertainty
or end the controversy.

A. Clircuit courts have significant discretion when declining to issue a
declaratory judgment.

In addition to conferring jurisdiction upon circuit cours to 1ssue declarations of
parties’ present rights and statuses. the Uniform Declaratory Judgment Act also affords
circuit court judges the discretion nof to issue those declarations. Section 21-24-10 of
the Act explicitly provides that “[t]he [circuit] count may refuse to render or enter a
declaratory judgment or decree where such judgment or decree, if rendered or entered,
would not terminate the uncertainty or controversy giving rise 1o the proceeding.™ SDCL
21-24-10, “Unquestionably, a trial court has discretion to grant or deny a declaratory
Judement action.” Norrh Star Adut. fns. Coo v Kneen, 484 N W.2d 208, 911 (5.1, 1992);
see also O Connor v King, 479 N.W.2d 162, 165 (8.D. 1991) (" The trial court is vested
with discretion to refuse 1o make a declaration i to do so would not tenmmate the
controversy between the partes.™).

Similarly, when considering declaratory judgment actions brought in federal
courts, the United States Supreme Court has noted that “district counts possess diseretion
in determining whether and when 1o entertain an action under the Declaratory Judgment
Act, even when the suit otherwise =atisfies subject matter jurisdictional prerequisites,™
Hilton v Seven Falls Co., 515118, 277, 282 (1993) (citing Brillhart v Kxecesy fns. Co of

America, 316 118, 491 {1942)).

When looking strictly at the language of the Act, it 15 important (o note that 1l
grants powers and discretion only to the cireut court. Detmers seems to suggest that she

has some right or entitlement 1o a declaratory judgment, but the plain language of the Act,
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as confirmed by this Court’s decision in Jensen, does not confer any such nght or
entitlament. Rather, the Act mdicates that parties may have their rights or statuses
declared in certain instances, and it grants the circuil court authonty to issue those
declaratory judgments while expressly granting it discretion not to issue such judgments
when the circumstances indicate that it would not end the controversy or uncertainty. See
generally SDCL 21-24. The discretion afforded to trial courts about whether and when to
ssue a declaratory judgment is an onportant part of the Act, which Detmers refuses to
acknowledge.

Thas Court has aftirmed a trial court’s decision not to enter a declarmory judgment
hased exclusively on the discretion afforded it under SDCL 21-24-10 on multiple
occasions. Specifically, in Roval Mndem. Co. v Metropolitan Cas. Ins, Co of New Tork,
this Court found that when individuals whose interest may be impacted by a declaratory
judgment are not parties to the proceading, a circuit court is justified in declining to issue
a declaratory judgment becanse the declaration would not end the controversy. Royal
Frder. Ce.. 80 810, 341, 547, 128 NW. 111 114, Additionally, this Court affirmed a
trial court’s decision not Lo 1ssue a declarntory judgment articulating a party’s duties
under a contract when there wers additional claims in the lawsuit that would not be
resolved by the requestied declaration. & Connor, 479 N.W.2d at 165

In several other circumstances, this Court has discussed the discretion afforded
trial courts not to ssue a declaratory judgment intercommectedly with the jurisdictional
igsue of ripeness. In those decizsion, this Court highlighted that although the Act *is
designed to determine legal rights or relations before an actual mjury cocurs, courts

ordinarily will not render decisions involving future rights contingent upon events that
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may or may not oceur.” Boever w 5.0 Bd. of Accountancy, 526 N.W.2d 747, 750 (5.D.
1995). see also Kneip, 214 NW.2d at 96 (stating in its justiciability analysis”
that*[clourts normally seek 1o avoid decisions mvolving future nghis based upon
contingencies which may or may not occur. Courts often require adverse claoms, based
upon present rather than speculative facts, which have ripened to a state of being capable
of judicial adjustment”™). When faced with jurisdictional questions, this Court has noted
that “[e]ven if a court has purisdiction __. it should dechine to [decide the issue] if the issue
iz 20 premature that the court would have to speculate as to the prezence of a real mjury.”™
Boever, 326 N.W.2d at 750.

In Grreene v Wiese, 69 N.W.2d 325, 327 (8.D. 1955), this Court analvzed the
bounds in which the Declaratory Judgments Act should be mvoked. In Crreene, this
Court considered whether parties” rights and obligations under a lease agreement could be
determined prior to expiration of the lease, Green v HWiese, 69 N.W.2d 325, 326-28 (5.0,
1955), This Court explicitly stated that “[a] declaration will not be made in & matter
where the mterest of the plaintif 1s merely contingent or in anticipation of an event that
may never happen.™ Jd. at 327 (citation omitted). The Court concluded, however, that
the ending of the lease would defintely happen on a specified date, so the happenmg of
the event was not conmtingent or speculative, Jd.

Unlike the specified date in Gregne, in the present case, it cannol be said that the

“not agreeably displaved elsewhere™ condition will definitely occur at some point.

? The analysis in Knefp referred to its analysis as one relating to “jurisdiction,”™ but it
actually mvolved a review and consideration of the justiciabnlity requirements as clarified
by this Court in s recent JSensen decision,
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Detmers s requested relief 158 confingent and 15 m anticipation of an event that may never
occur, making it inappropriate for declaratory relief.

The case at hand focuses on contingent, future rights that may not develop, and
msuing a declaratory judgment as suggested by Detmers would not end a comtroversy. At
present, this Court has already determined that the “not agreeably displayed elsewhere™
language in the Agreemeant 15 a condition precedent, makmg any obligatiom or right
relative to that condition contingent and completely dependent upon the happening of
future events. As such, there can be no question as to the parties” current rights and
statuses under that provision: neither has a current right or obligation other than to
eontinue 1o act with the implied covenant of good faith and fair dealing. Detmars 1,
2023 5.0 40, 9 33, 994 NW.2d at 457, R. 325; APP 28 (" The condition that “the
seulptures are ot agreeably displaved elsewhere” does not impose any obligation on the
parties bevond the implied duty of good faith and fair dealing, ™).

B. Undeveloped and unpredictable facts relative to the parties’ pood faith
and fair dealing will determine what, if any, rights and obligations the
parties will have,

Baoth partics” future actions relative to their continuing obligation of good faith
and fair dealing may ulimately be determinative of their respective rights and
obligations, making any declaration about contingent rights and obligations at this time
not only imprudent, but ikely impossible. “Every contract contains an implied covenant
of good faith and fair dealing which prohibits either contracting party from preventing or
injuring the other party's right to recerve the agreed benefits of the contract.”™ Garrert w

BankWest, Trc.. 459 N.W.2d 833, 841 (8.1, 1990). Good taith is defined as “honesty in

fact in the conduct or transaction concemed,” but its specific meaning with regard 1o a
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given contract “varies with the context and emphasizes fathfulness to an agreed common
puipose and consistency with the justified expectations of the other party.” Jd. {citations
omitied). The concept of “good faith™ contemplates that the parties will “not o take
opportunistic advantage in a way that could not have been contemplated at the time of
drafting. and which therefore was not resolved explicitly by the parties.” Farm Credit
Services af America v Dongan, 2003 5.1, 94,9 10, 704 NW.2d 24, 28-29 {quotation
omtted). “The covenant of good taith does not create an amorphous companion contract
with latent provisions to stand at odds with or in modification of the express language of
the parties” agreement].]” but rather, 1t “honors a party s Justified expectations.” Farim
Credit Services, 2005 8.D. 94, 19 9. 12 {quotation omitted).

A lack of good faith m contract actions likewise vares with the comtext of the
parties’ agreement and mav be based on “evasion of the spirit of the deal; abuse of power
to determine compliance; and, interference with or failure to cooperate in the other
party's performance.”™ Uhre Realty Corp. v Tronmes, 2024 5.D. 10,9 36, 3 N.W.3d 427,
437 (quoting Zocher! v Protective Life Tns. Co., 2018 8.10. 84,9 22, 921 N.W.2d 479,
48T).

When a party breaches its implied duty of good faith and fair dealing. it may give
rise 1o a breach of contract ¢laim which could uliimately relieve the other party of
performance. Zochers, 2018 S 1. 84, 4 22: see FRE] Bldg. Products, Tnc. v Superior
Triiss & Componenis, a Div. of Banks Lumiber, Tnc., 2007 8.1, 13,9 15, 727 N.W.2d 474,
478-T9 {citation omitted ) (It 15 well established that a material breach of a contract

excuses the non-breaching party from further performance.™).

19



The record on appeal evidences that the current location of the sculptures 15 not
wleal for either party given factual developments since their initial placement. R 421-22;
APP 37-38. The parties” Agreement allows for them to agree 1o the placement of the
sculptures, and it 15 silent as to subsequent placements. R.10-11; APP 1-2. Necessanly
then, the implied covenant of good faith and fair dealing would allow the parties to agree
o a subsequent location without tnggering the sale provision contamed m paragraph
three of their Agreement. Both parties are entitled to have the other act reasonably m
thoze discuszions and to consider allernative proposed placements in good faith. Costner
has been explonng an alternative placement for the sculpiures and ntends to present that
proposal 1o Detmers when details relative to the alternative are more ironed out. B 421-
22, Detmers’s bnefing has suggested that she would not agree to the altemative
placeiment that Costner proposes, citing a variety of hypothetical considerations,
Appellant™s Brief, at 13-14. Until a formal proposal for an altemnative placement is
presented to Detmers, and unfil she responds to that propoesal in some way, there 15 no
way to determine if the parties will ultimately agree to an alternative placement or have
otherwizse complied with their obligations of good faith and fair dealing in relation to the
sculptures” placement location. See Weitzel v Stoux Fadley Heart Partrers, 2006 8.1 45,
3L, 714 N.W.2d R4, 894 (“"Whether a contract has been breached is a pure question of
fact for the trier of fact w0 resolve.™) Accordingly, no court could determme whether
rights have developed or whether parties are relieved from obligations until those facts
occur.

The implied duty of good faith will necessarily be mplicated in detenmning

whether the “not agreeably displaved elzewhere™ condition has occurred, thereby
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inggermg a sale provision in the Agreement. Because the imphied duty of good Faith and
fair dealing s a sudual obligation, any conclusive declaration that only considers
Costner’s actions would rmun contrary 1o the basic principles of the implied covenant and
would be fundamentally unfair.

The circuit court recognized the incongruity between Detmers’s requested
declaratory judgment and the legal principles rélating 1o the implied covenant of good
faith and fair dealing, It. theretore, properly demed Detmers’s motion for summary
judement and granted Costner’s motion for dismissal because the enforceability of anyv
contingent rights or obligations of the Agreement will necessarily reguire an analvsis of
both parties” future actions,

The cmreunit court’s decision was based on the legal implications of mdeveloped
facts and was reasonable. Accordingly, it did not abuse its diseretion in declining to issue
a declaratory judgment and dismissing this action, and this Court showld affirm its
Memorandum Decizion and Order,

. Similarly, the parties” foture actions may implicate the prevention
doctrine, thus impacting whether rights or oblisations accrue.

If Detmers unjustifiably refuses to agree to the relocation of the sculpiures,
application of the prevention doctrine could also relieve Costner of his contingent
obligation. In Demmers [T, this Court concluded that Costner had a contingent obligation
dependent upon the oceurrence of two conditions precedent: (1) the Dunbar not being
built within ten years; and (2) “the sculptures are not agreeably displaved elsewhare,™
Eege Detmers 17, 2023 8.1, 40,9 25, *Ttis a general principle of contract law that failure
of a condition precedent . .. bars enforcement of the contract.™ Joknson, 2003 S.D. 86, 9

13, 667 N.W at 705 (cleaned up and quotation omtted). Because of the contingencies
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associated with condifions precedent, this Court has noted that a party’s additional duty
of good faith and fair dealing may require that the parties cooperate 1o bring about the
occurrence of the condition precedent, In cases dealing with conditions precedant, the
prevention doctrine functions as a form of estoppel m that “a|n individual who prevents
the occurrence of a condition may be said to be "estopped” from benefiting from the fact
that the condition precedent to his or her obligation failed 1o occur,” fd 9 13 (guotation
omitted ).

In hight of this Court"s application of conditions precedemt in Defmers 11, the
prevention doctrine should also apply to reheve a party from its obhgation of the
occurmence of an unanticipated condition precedent is brought abouwt by the other party’s
unilateral unjustified actions.'” “Whether interference by one party to a contract amounts
to prevention so as (o excnse performance by the other party and constitute a breach by
the interfering party 12 a quastion of fact to be decided by the jury under all of the proved
facts and circumstances.” Jofmson, 2003 5.1, 86, 1 13,

In the case at hand, the prevention doctrme may apply to relieve Costner from the
sale provision if Detmers intentionally and unjustifiably refuses to agree to the display

lecation of the sculptures. In order to determine if the prevention doctrine does apply, a

" While the existence of a condition precedent was not hriefed by the parties in Detmers
I typically, “[a] condition precedent is a fact or evenl which the parties imtend must exist
or take place before there 18 a nght to performance. .. if the condition 15 not fulfilled. the
right to enforce the contract does not come into existence.” Johnson v Cors, 2003 8.0,
86,9 13,667 N W.2d 701, T0S5, Howewver, the explicit language of the Agreament makes
it clear that the parties did not intend a failure to agree to occur: “Although [ do not
anticipate this will ever anise. if... the sculptures are not agrecably displayed
elsewhera_.." See R, 10=11; APP 1-2: Detmers {1, 2023 5.1, 40,9 24, 667 N.W.2d at
455, It makes sense that the parties did not intend this to occur, stherwise the provision
would essentially be an agreement to later disagree about the sculptures” display location.
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carcful analysis of the parties” actions will need to be conducled and additional facts will
need to be developed. Once that information is gained. a factfinder would need to

consider it in Light of the parties” obligation to act in good faith. Because the prevention
doctrine may function to relieve Cosiner of any sale obligation under the contract, it was
not an abuse of discretion for the circuit court to decline to anter a declarstory judgment.

IV.  The circuit court properly denied Detmers’s motion for summary

judgment because undeveloped questions of fact would necessarily
have implications on the parties® legal vights and statuses under the
relevant contract provision.

It 15 well established that summary judgment is only appropriate if the undisputed
material facts, when viewed in the light most favorable 1o the nonmoving party, indicate
that the moving party is entitled to judgment as a matter of law, SDCL 15-6-56(c);
Jofnson v Aatthew J. Batchelder Co,, o, 2000 8.0 23,9 8, 779 N.W.2d 6590, 693
{quotation omitted) (stating that this Court “view]s| all evidence and favorable inferences
from that evidence m a light most favorable to the nonmoving party™™L “The moving
party has the burden of clearly demonstrating an absence of any genuine 1ssue of material
fact and an entitlement to judesment as a matter of law.™ AMatthew . Batchelder Co., fnc..
2000 5.1 23, 118, 779 NW.2d at 693 (cleaned up and quotation omitied),

Detmers s motion for summary judgment asked the circuit court to issue a
declaratory judgment as a statement of the parties’ legal rights and obligations based on
speculative. undeveloped, and one-sided facts. The circuit court was comrect 1o deny that
motion,

Detmers's own briehing acknowledges that the Facts may not have fully developed

when 1t indhwates that Detmers seeks a declaration about the conseguences of a condition

precedent rather than about her present rights or status. See Appellant’s Brief at 7, n, 3.

23



As an initial matter, it 15 important 1o note that a condition precedent will not have any
conseguence unless and until the condition manifests. Detmers™s brieling takes Tor
granted that the condition will eventually oceur, but such assumption cannot be made
tder the summary judgment standard whereby the circuit court must resolve reasomable
disputes of fact in Costner’s favor, Further, Detmers’s assumption does not account for
the parties” future actions which may impact their respective legal nghts and obligations,
particularly in relation to the duties of good faith and the prevention doctrine. See
Section IH{B)-(C), supra,

Unfortumately, Detmers’s appellate brnefing seems to misstate or nnscharacterze
the declaration that she seeks in an attempt to argue that her future conduet is irrelevant,
Appellant’s Brief at 9. Detmers's motion for summary judgment very clearly requested a
declaration relative to the parties” future actions and the cccurrence of a condition
precedent. [ 38B-B9. However, the appellate brieting suggests that a consideration of
Detmers's future actions, specifically in relation to the duty of good faith and fair dealimg,
s immaterial because Costner 15 contractually obligated to seek her agreement about the
sculptures” placement. Appellant’s Bricf at @ (¥[W hether Defmers acts in good faith with
respect to any proposal made by Cosiner in the future s a separate issue from whether he
was contractually obligated to seek her agreement or trigger the sale clause if he acted

unilaterally. ™)' Detmers has never requested a declaration that Costner is contractually

! Detmers’s briefing in this regard is particularly concerning, and it increases Costner’s
fears that Detmers intends to unequivocally refise any proposed placement location
without giving the propozal any meaningful consideration. That is the zituation that
Costner hopes to protect against by defending this action. Detmers’s bricfimg has already
mdicated a number of pretextual and contradictory reasons she may refuse a proposal
brought by Costner. Appellant’s Brief at 13-14. However, the specitics of the proposal
are vet unknown, and the considerations ratsed in Detmers’s briefing actually snggest that
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obligated to seek her agreement, and any such declaration would not be supported by this
Cowrt's decision in Detmers 11" Furthermuore, although the relocation of the sculptures
is not a foregone conclusion, Costner has put forth evidence by affidavit that he intends 1o
seek Detmers’s agreement for an alternative placement of the sculptures. Thus,
uideveloped material facts about the forthcoming proposal and the parties” future
negotiations will determine whether the condition precedent has been satisfied or
otherwise extinguished.

Detmers also argues that Costner could not justifiably expect that the parties
would agree to a placement of the sculptures becanse the Agreement contemplates that
they may not agree. Appellant’s Brief at 11, Not only does Detmers's position in this
regard impermissibly ask this Court to view a disputed fact in the movant’s favor, but it 1=
also untenable based on the express language of the Agreement and on the parties”
mmplicd duties of good taith and fair dealing. The express language of the Agreement
comtemplates a future agreement of the partics and provides only a contingency if that
does not oecur: “[a]lthough I do not anticipate this wall ever anse, if The Dunbar is not
built within ten (10} years or the sculptures arc not agrecably displaved elsewhere,, ™ R.
10-11; APP 1-2. When the writing expressly indicates that a party expects that the parties

will be able to agree to the sculptures” placement. it is especially reasonable and

a fact finder may nead 1o assess those considerations in light of a proposal to determine
whether the parties acted with the requisite good faith or if the prevention doctrine
excused performance of the contingent obligation,

2 This Court's holding in Detmers /Y, that paragraph three contained two conditions
precedent does not support a position that Cosiner is contractually obligated to seek
Detmers’s agreement. Rather, the finding of a condifion precedent indicates only when
contingent oblizations and rights under the agreement may vest.
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Justifiable that the parties will act in good faith in an attempt to reach some sort of
agreement. It would be absurd to conclude that Costner must forfeit a significant asset
that he had commissioned, paid for, and maintained if Detmers is allowed to unilaterally,
umjustifiably, and unreasonably withhold her agreement to the sculpiures” display. Not to
mention, it also contradicts this Court’s explicit finding that the condition relative to the
sculptures” placement imposes an obligation of good faith and fair dealing on the parties.
Dretimers I, 2023 5.1, 40, % 33.

Because undeveloped facts will necessarily impact the parties rights and
obhgations under the Agreement. the circunl court was corredt to deny Detmers’s motion
for summary judgment, and this Court should affirm its Memorandum Decision and
Order.

CONCLUSION

Unlorumately. Detmers’s Amended Complaint and this appeal show that she is
eager to point an accusatory finger at Costner while she remains unwilling to
acknowledge her own obligation lo adl in good faith. She seeks to use the judicial
machinery to oldain a declaration that will allow her to unjustifiably and unreasonably
force Costner’s hand to her exclisive benefit, thereby denving him his justified
expectations under the Agreement.

Detmers cannot escape the fact that the occurrence or failure of the condition
precedent ol issue will depend on borh parties” future conduct, and she cannot distall all
conceivable, speculative future actions into a definitive legal declaration. At present,
there is no controversy between the partics becauses the sculptures are agreeably displayed
elsewhere. No controversy will matenahze until the sculptures are “not agreeably
displayed elsewhere” or until there are questions about the partics’ good faith
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negotiations aboul such display, Mot only is it impossible (0 asceriain the partics” rights
and status under the current facts of this case, but a declaratory judgment would not end
amy controversy or uncertainty, Therefore, the cirenil court did not abuse iis discretion
when it decided not to 1szue a declaratory judgment. and this Court shouwld affinm the
cirewit cowrt’s Memorandum Decision and Order.

Respectfully submitted this Sth day of August, 2025,

GUNDERSON, PALMER.
NELSON & ASHMORE, LLTP

By: i/ Stacy B Hepge
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o ' Rovic Cogluer @@‘r‘:}’w
| May 5, 2000 y

Peggy Detm=rs
Diebmers Studios
e IEEER Dirfue
- Bapid Cily, Seuth Daket 7702

Dear Pegey.

L [o oeder to sagist you dud=g your rassition pesiod so cfwer wagls |
will pay you $60.000 (35,000 per mocts ou the fiont day of ssch mocth aves the .
next Peer) opoe the |25t sculptios has besn delivered to the moid makers, 1 will ;
even make §10,000 of this e pon-texebly gift to Fou 5o that you will enly bave tn
pay taxes pg $50.080. Foow are able to il the "Ridge Runnce” (HER L BB,
OO, and CF3) or the “Collision™ (HAE3 mnd BB 3) in = Hfe pcale i amy party
at ar mkove sterderd bronze merkce priclng, the 560,000 will bave pot 1 ke paid
The rmeesipts from sy such sale will be divided 23 ootiined in ologe 2.

. 2 © Ahbeugh [ will be the scte cwner of all dlghts in e sculphues
ineltrding the sepvright, in the sculptores, you will apagss be ethached fhroygh
your povally portisipation. Becasse T believe that e soulphuces sre b valuable
asaed, T foel sroaply et It I3 Important that you manbain your 3584 of gross selsdl
price royslty on fiture seles of fine art reproductions’ (5%-of goss rersil price
royalty on mas marke: mprodustioes welling for ugder 5200), However, should
¥o4 desire to sel] that ntrent 10 me ot some paint In the fubure, Twoeld be bappy
1o disciss that with you In good fdth,

3, Althcugh I do pot enticipats thlg will ever adse, if The Dunbker is not
il within ten {10) yessa or the soulptares ars mot agreeably dizalayed cleewhem,
1 will giwe yeu 50% ol e presfis Groen the sale of e one and ase-quaner [
scale aculphiess after | have racouped all my costs incurred in the coeation of the
ad ey suck sie” The sals priss will ba at otr abgve sfandesd bronze
marest pricing. All accounbing will be provided. Inaddidon, T will assign back to
—wee youlthe comyrightofthe seipairss s sold (14 bison, 3 Lavetn heyge sad riders)

e o n s ]

uth Dakota_ 40CIV22000017 — —
—_ . CST Lawrence County, 50
Filed: 1/18/2022 4:57 PM oistigr 1 \



COMPLAINT Page 9 of 28

4 We will loeets @ sultohls site for digpiaying e sculprmes if The

Dmhnl-mmdtmmhuﬂmuﬂuumuﬁjrm:ﬁrﬁemuuﬂ;ﬁ_ﬂh

been delivered fo the mold makers, I the rmeambemes, unll] the seulpherss ere ot on

display, [ will pécenit You to meseet snd sl reproducteons and yo¢ asn setaip

iphty perpent 30% of the gross cetsil sales price and pay 20% o me. One e

gculatur=s age put em publlc dsnley o public view, spreed upen by both paries

i * (baet with the final dacizion to b= puds by me if we do net agres); e perezmapes
il soverse, BU% of the groas retsll sefes prics to me'and 20% fo o, The . - ..

T ﬁl&"ﬂhg.ﬂlﬂtpmllfumﬂmdm]w .

§.  After the sculptures sye completed and prior 1o the ravest's
completicg, ! will, upon Four pequast, edvance the cosly nocsssary 19 producs "

photopranh and sdvertiss vo ot (5] mequette Hsitcd edideas [uar e meeesd
§7.500 in the aggrepans), providad ther such sdvances will be recougable 2urof

Falgs pimessds -:1:! the rovalties paid &5 m@hﬂmﬂ above. A minimom of ree
Southywest Axt (o) mhﬂuﬂruﬂsmmh:pwcmﬁ{]mtnmdﬁﬁiﬂm

the azgregeis) within this fin year (2000), to marks! ope of the ediciom, it Seing
undersiood thet the mmeunts paid for such ads wiil be recoopabic cur of the sale;

procesds,

= If the forsgoing [s eocspeeble, pleass sign tvm (2) copies of tis Iefier to coaflrm
: Ur agre=ment end relie them 1o o,

Kevin Cofthes

L

AGRESD

1 : nl' x [ ¥
P:ﬁ}*—rlﬁm T .

4CNZ2Z000017
’ Lawrence County. South Dakola
Filed: 11182022 4:57 PMCST  Lawrence COuriy. i



COMPLAINT Page 1 of 28

STATE OF SOUTH DAKOTA ) ™ CTRCIIT COURT
=5
COURTY OF LATWRENCE ) FOURTH JUDICIAL CIRCUAT

S e S S T S T T S o o Wt S 0 o B 0

ADCIV. 21 -
PEGGY A. DETMERS,
Plainti &,
5 COMPLATNT
KEVIN COSTKER, : 4DCIV22-000017
Defendant

=00 0 =0 D=0 =0 OO 10 = D= O === =00 D=0 = D=0 =0

The Plaindtf, Peggy Detmers (“Desmers') states and alleges the following in support of her
Complaint

L. Detrners is a resident of Penmington Couaty, South Dakota.

2, The Drefendant, Kevin Costner (MCostner’) i= a resident of Califormia.

3} Detmners 15 an sreist known for ber prodecnon of wildlife sculprores.

4. In the eatly 19%0s, Costner desired to buld a five-star meemational rescot and cesmo
in Dreadorood, South Dakota

5. The rezor, which was o be pamed "The Doohar” was to have 17 beffala and
Lakota bronze sculptures at it entrance.

. Detmers omally agreed to coeate the soulptures for Costoer.

Y. Deumers sccepted a sipniboantdy reduced fee of $250,000 in exchange for ropalty
rights in the sculprares” repeoductions, which were 1o be marlered and sold at The
Dranbar.

{HATEZ0.1] o
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B. Dlermess began workdng on the sculptores in the sprng of 1994,

2, When The Dunber had not been budlt by che lare 1990°5, howeves, Deunets stopped
warking on the soulprores,

10 Afrer several monrhs of discussions herween them, he and Detmerns entered into a
COMITact.

11. The contract is dated May 5, 2000. [t promides that Detmers wouold recetve an
addzzinal 360,000 in compensation and rovalry dghts on eeproductions in exchange
tor hee completing the 17 seulphutes. A copr of the contract is ateached heteto and
meorpomated herein as Exhnbie A

L2, With respect 1 rovalty rights on reproductions of the sculprizres, the coneract
contemplated the sculptuees a3 a "valuable asset.™ (I at 9 2L

13. The contract also conternplated thar the sculprures would be publically displayed. (4.
ar'y 4).

14, The contract gave Demmers certain nighus related o the display of the sculprures.
15, Paragraph 3 of the contract provides:

Abthowgh 1 [Costrer] do nat sotcipare thas will ever adse, if The Dunbar is oot buile
within (1) years ar the sculpruses are nor agreeabily displayed elsewhere, I will glve
vou [Detmers] 50% of the profits from the sale of the ¢ne and one-quarter Efe scale
reulprores after T [Costner] have ecouped all my costs incuered in the creation of the
sculpeures and any such sale. The sile price will be at or above standard bronze
rrarket pricing. All aceounting will be provided, In addition, I will assign back o you
[Detmers| the copyright of the sculptures so sold (14 bison, 3 Lakota horse and
Hders). (Fxhibic A 3.

16. Detmers fintshed the sculpruces in June of 2000, which was just over six yesrs afier
she cormnmenced her work.

(#4416 1§ -2~
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17. Hach of the 17 sculprures weighs approximarely 2,000 pounds and collectively the 17
picces are the third-larpest bronze sculptuce in the wordd

18. By January of 2002, The Dunbar sl had nor been bt

19. The sonlprures were displaved on the peoperty where Costner intended to buld "L he
Dunbar,

20, The display was called “Tatanka.”

21, Tamanka is open ta the public and includes a visitar center, pift shop, café, mieractive
omsenm, and nanere walkoways.

22, Although Cosmer claimed he edll intended to build The Dunbar on the same
property where Tamnka was locased, by 2008 The Dunbar bkad not been built.

23, Diermers boought an scrion against Cosmer in 2008 allezing she did ool agree 1o the
placement of the sculprures in the absence of The Dunbar and, as a resulr, the
stulplures brad not been agreeably displayed “elsewhers™ 35 requared by paragraph 3

af the ponemcr,

24, The trial court ruled for Cosmer, holding thar Tatanka was “clscwhere™ pursuant wo
paragraph 3 af the contract. A enpy of the tmal court’s Findings of FPact and
Conclusions of Law are sttached snd incorporated herein as Exhibit B.

25, The tral coum specificedly found thar Detmers was “agrecable 1o the sculptures’
placement at Tatanks for the long reem ™ Ja arp. 9, § 13,

25, The mmal court alsa found that Costner inrended oo bald The Dunbar,

27, Om appeal, the Souwth Dhakors Sopreme Cowrr held thar the fsoe before it was a
factual imme and that the tos! cowr’s finding that Dieomers and Costoer agreed 1o the
“permaweni display of the sculprures at Tacanks™ was not cleardy erroneous. Deisers o
Corzner, 814 MN.W.2d 146, 149 (5.1, 200 7) [emphasiz added). A copy of the decision is
attackued ae Exhibit O

[ 70520 1 | =3a
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28. The Supreme Court held that the contract berween Detmers and Costoer was hinding
and unambignous and that Tatanka sanisfed the conmracral condition of the

sculptites being agrecably displayed “elsewher=" [d ar 150,

28, The Supreme Court also affirmed the wial conct’s findings thar Costner intended o
build the Dunbar and was contmung 1w tey and build it ae 145,

A0 As g result, the mial court’s decision was sffmmed. Td

31. In the veats that fallgwed the Const’s opinion, Detmess contned o peceive a small
smount of royaldes from gpoods sold at Tatenka that weee sold in connecron with her

name,

32. The moyalues, however, were & very small fraction of the rovalies she anticipated
seceiving {rorm selling miniatume reproductions of the sculpruses a¢ an intemnatonal 5-
sear pesodt and casing.

33, Although she has the orginal melds for the 17 sculptures, she cannot reproduce the
17 acnlprures becanse Cosmer awns the copyright.

34, Crosmer sodd his eesraurant and casino in Dresdwnod,

35, Cosner sold all of the land where the resort waz w0 he bodle wirh the exceprion of the
35 scres where Tatanka is jocated.

36. Costrer aow has listed thoss 35 acees for sale, which includes the visitor center, gift
shop, café, inttractve museum,. and nature walloways. A copr of the real estare Bstng
15 attached hereto and meorporated heren as Exiabar D

37, The listing, however, expeesaly excludes the 17 sculptures Detmess created from the
sale and provides thar they “will be relocated by seller.”

38. Meither Costmet nor anyome on his behall has wld Detmers where the sculprures will
be relocated or atrempted o procure her agreement pursuant to paragraph 3 of the
contract oo relocate the sculpoures somewhere other than Tatanka,

{Haz5i24 1 s
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3%. Drermers has not agreed ro the seolprares heing displayed somewhers other than
Tatanka.

FIRST CAUSE OF ACTION-BREACH OF CONTRACT

Mk Parapraphs 1 throvgh 39 are incotporared herein as if ser forch in full.

41. The Supreme Court’s opindon in Detmery n Corteer, 814 KW 24 146 (5D, 2012),
affiemed (he gl court’s finding that Detmers and Cosmer apreed, pumsvant o
paragrzph 3 of their conwact, o display the sculprures at Taranka, which was

“elaewhere"

4. By lisungr the 35 acres upon which Tatanka is locared for eale and unequivocally
sraring that the jonlpruses are to be selocseed, Costner bas committed an andciparary

tepudiaton of that agpreemerrt.

43. Detmers is legally entitled to an Order directing Costner to sell the sculptures and
wangfer the copyright back to Detmers pursuant o paragraph 3 of thelr contract

ALTERNATIVE COUNT—DECLARATORY JUDGMENT
+. Taragraphs 1 theough 42 are incorpomated herein as if set forth in fufl.

45, Az get forth in the Sowrh Dakots Supreme Coart's decision, the contmer between
Detmers and Costnes gave Demmers tights “regacding display of the sculphares™ I at
1438,

4. Detences and Costrer’s contrecteal rghts and legal reladons are sffecced by Costaer
lting "T'atanks for sale and uneguivecally statng thar the sculptures will be relocated.

47. A controversy exists between Detmets and Costner as to whether selling the real
esrare, edosing Tatanka, and/or relocatng the sculptures would breach the agreerment
betareen Dretmess and Cosmer to display the sculptures at Tatanka, which included a
visitor cearer, pift shop, café, interaotive muaeum, and natire wallewny

TSR L -
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48. A dechimatory udgment from this Court would remove any uncertainty snd tesminae
the eontroversy bemween the parties.

49, Pursuant to South Dakoes’s Uniform Declaratory Judgment Act, Detmers
respectiully requests o declsration from this Court thar closing Tatanka ur relocating
the sculptures would constitute 8 breach of Detmers and Costner’s agreement and
trigeet the sale of the sculptubes and assignarent of the copyright back 1o Detmers as
ser foarh i paragraph 3 of thelr cuntreck

WHEREFORE, the Plaintff, Peggy Detmers, respectfully pequests the following
reliel:

{1) For a judgment againat Cosner for hreaching the agreement and an order
sequiring Cosemer w sell the sculprutes in a commescially reasonable manner and
assign the copyright o the scalprures back o Detmers in accordance with
paragraph 3 of their contract;

[%) Alternatively, foe a declaration from this Court that closing Tatanks of relocating
the scudptutes would constmute 2 breach of the agreement and entitle Demmers o
the sermedy set forth in paragraph 3 of their conteacy; and

(3} For allowable costs and disbursements mownred pursuing this sctien

LTSS 1) .-
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ENSEN, Chief Justice

ML) In the sarly 1990s, Kevin Costner commissioned Peggy Detmers t
create 17 large, bronze sculptures of builalo and Lakota warriors on horseback to
dizplay at The Thunbar, a luxury resort Costner planned to build on property he
pwned near Deadwood, South Daknta, Detmers commenced litigntion ngamst
Costner in 2008, after The Dunbar had not been buily, alleging that Costner was
required to sell the seulptures and aplit the profits with Detmers pursuant to the
terma of a prioy writlon agreement (Agreement) hecausy Lhe parties had not agresd
on an alternative location for dizplay of che sculptures, The cirewl court rejected
LDistmers claim and found that the parties had agreed w permancntly display the
seulptures at Tatanka, another projoct Costner developed on some of the same
property whore The Dunbar was to be built, Thae Couart affirmed Detmers v,
Coatrer, S012 500, 35, 414 N.W 2d 146 (Detmara 1.

%2 In 2021, Detmears brought the curront action against Costner, alleging
that his sale-listing for Tatanka constututed an anticipatory breach of the
agreement o permancncly display the sculptures at Tulanka, In the alternative,
Detmers sought a derlaratery judgment that selling the Tatanka property and
relocating the seulptures would teigger Costner's obligation o sell the sculptures
under the terms of the Agreement. The parties filed eres motions for summary
judgment. The cirguit court granted summary judgment 1n faver of Costner and
denied Detmers’ motion. Deimers appeals. We affirm in parl, reverse in part, and

remand.
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Factual and Procedural History

In 1994 Detmers began her work on the aculptures pursuant to an

orul agreement with Costner. By 2000, believing progmss had not been mada

toward developing The Dunbar, Detmers refused to finish the scolptures. Costner

aund Detmers negotiated and entered into the Agreement on May 5, 2000, As part of

the Agrooment, Costner sgreed to pay Detmers additional compensation, elarified

Detmers’ rovalty rights on reproductiuns of the sculptures, and provided her with

certain riphta regarding the display of the sculptures,

[94.]

Agrasment;

The parties’ arguments in this appeal focus on three puragraphs of the

Although [ will be the sole owner of all rights 1 the
sculptures, including the copyright, in the seulptures, you
will alwavs bo attached through your revalty
partcipation. Because T belisve that the seulptures are o
valuable asser, 1 feel strongly that it is important that vou
maimtaim your S5 of gross retaal prics royalty on future
anles of fine art reproductions (5% of gross retail price
roralty on mass market reproductions selling for under
£200). Howovier, should you desire to gell that interest to
me At eome poind in the future, T would be happy to
discuss that with wou o good faith

Although | do pot anticipate this will aver anise, if The
DNushar i2 not budl wichin ten (10) vears or the sculptures
are not agreeably displuyed elsewhers, [ will give you S0%
of the profits from the sale of the one and one-gquarter life
seale sculptures after [ have recouped all sy costs
ineurred in the eroation of the sculptures and any such
sale. The sale price will be at for] above standard bronze
market pricing. All aecountmg will be provided. In
addition, 1 will nszign back to you the copyright of the
sculptures a0 sald (14 bison, 5 Lakets horse and ridors).

We will locate n suitable site for digplaying the sculptures
if The Tunbar is not under constroection within theee {(3)
vears after the lnat zoulpture has been deliversd to the

¥

"
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mald makers, In the meantime, wntil the sculptures are

put on display, | will permit you to market and sell

reproductions and yvou can retain esghty percent 50% of

the gross retail asles price and pay 20% to me. Onea the

sculptures are put on public display o public view, agreed

upon by both parties (bur with the Tnal decigion to be

made by mz f we do not agvee), the porcentages will

reverse, 80% of the gross retail sales price to me and 20%

to you. The marketing must procecd as outlined below.
5] Cnatner und Detmers began looking for alternative locations tw display
the senlptures in 2008, afier the sculptures were completed but constructinn on The
Dunhar had not started. Costner eventually suggested permanently displaying tho
soulptures on a portion of the property ariginally intended to be part of The Dunbar
This project came to be known as Tatanka and included a visitor conter, gift shop,
eale, interacioe musewm, and nature walkways to secompany the sculptures,
[6.] [p 20008, Detmers susd Costner, zesking an order requiring Costner to
sall the aculptures nnd disburse the sale proceeds congistent with paragraph three
of the Asreement, She alleged that this provision of the Agreement had boen
trigegered because The Dunbar had not been built and the seulptures wore “not
agrecahly displaved elaewherel.]” She claimed she had not agresd o the permansnt
digplay of the sculptures ot Tutanks w the absence of The Dunbar and that
Tatanka was not "elsewhere” undor the terme of the Agresment, In response,
Costner argued he had spent millione of deollars to develop Tatankns and that he and
Detmers agreed to permanently place the sculptures at Tatanka, a5 an olternate
incation for the display of the sculptures under paragraph three.

Ml Tha trial in Petmers | commenced more than ten years aftor the

parties executed the Agreement. Although The Dunbar had not been huilt, the

3.
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aircuit enurt found that Detmers and Costner had agreed to permanently display
the sculptures at Tntanka. The court concluded thar the sculptures were “agrecably
dizplaved elsswhere” as Tatanka constituted “elsewhere” under the unamhbigunus
terms of the Agreement. Based upon this determination. the circuit court denied
Detmers’ claim that Costner was required to sell the sculplures pursuant to
paragraph three of the Agreement and expreased that Costnor had “fully performed
under the termes of the [Agreement].” Detmers appealed the deciston, arguing that
she only agreed to the location because she had been promized The Dunhar would
gtill be built. This Court affirmed, holding chat “[f]jhe aromt court did not err or
make any clearly erronecus facrual findings in determining that the sculptures are
‘agreeably displayed elsewhere,” in the absance of o guarantes from Costner that
The Dunbar would be built,” [d, ¥ 24, B14 N.W 24 at 151

Mel In the decade that followed, Detmers continued to receive rovalties
from replicas of the sculptures sold at Tatanks. Meanwhile, construetion vn The
Dunbar never began, and Coscner sold all the property sureounding Tatanka that
had been intended for The Dunbar. In the fall of 2021, Costner lizted the real astate
upon which Tatanka is locaced fur sale online. The listing expressly cxcluded the
scuiptures from the sale and indicated that they “will be relocated by sellar”

[15:] In November 2021, Detmers brought the current action, claiming the
real estate listing and statement eoncerning the relocation of the sculpturs
constituted an anticipatory breach of the sgreement to display the seulptures at
Tatanka. Detmers alac included a count for declaratory judgment asking tho cowrt

to determine her rights under the Agreoment and specifically to determune rhal

i
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closing Tatanka or relocating the soulptures from Tatanka would trigger Costners
abligation to sell the aculplures and assign the copyright to Detmaors.

[10.] The partins filed cross motions for summary Judgment. and the circwt
eourt heard oral argumencs on the motions, Detmers argued that Costner was
required by Detmers I to permanently maintain che sculptures at Tatanks and that
his decision 10 move them was an anticipatory breach of the agreement 1o
permansatly display the sculptures at Tatanks as a metier of law. Costner argued
chat Detmers cloim wae barred under the doctrine of res judicata because Detmera |
{ully resolved all the issues inwnlving the parnes’ obligations under the Agreement,
Allernalively, Costmer argued that ho hud ully performed ander the torms of the
Agreement after the partiss agread to locate the sculptures "elsewhere” and that he
was not abligated to masntain the senlptures ot Tatanks. Tle alss argued che cluims
for anticipatory breach were not ripe.

[§11.] The cireuit court granted Costner's motion for suonnary judgment
basad upon res judicats, and aliernatively, based on #2 determination that the
refarence to the "permanent” display of the sculprures i Detmers [ did not obligate
Costner to continue to dizplay the sculptures at Tatankn in perpetuity. The court
also determined that the “agrecably displaved slsewhore” language in the
Agreement did aot “conatiture a continuing right or obligation® and that once the
parties agreed to display the sculptures at Tatanka, Costner fully performed his
ahligativns under the Agresment. Deimeors appeals, raising three issues which we
state a8 [ollows:

L. Whether the aireuit eourt erred in concluding Detmers
claims are harred by the doctrine of ras judicata.

=
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2. Whether the sireuit court errod 1o te interpretation of Lhe
Aprevment and in holding Costnor was dizcharged from
ary further performance under the Agreement.
5 Whether Lhe circuit court erred in denymg Detmers'

motion for summary judgment that Costner anticipatorily

brogchad the agreement to permanently digplay the

sculptures at Tatanks as a matter of law.

Standard of Review

Miz] “Wo review a circuit court's entry of cummary judgment under the de
novo standard of review.” Healy Ranch, Ine o Hoaly, 2022 5.1, 43, 17, 978
N.W.2d 786, 793, reh'p deneed (Sept, 19, 2022) (quoting Fatate of Stoebner v,
Huether, 2019 3.D. 38, § 16, 938 N.W.2d 262, 266). “Cur task on appeal is to
determine unly whether a genuineg irsue of material fact axiats and whether the law
waz eorrectly applied, If chere exists any baeis which supperts the ruling of a trial
court, affirmance of a summary judgment 18 proper.” Jd, (quoting Du-Al Mfg. Co., a
ki, of 508 Conrsol., Ine. v. Sioux Falls Const. Ca., 487 N.W.2d 29, 31 (S.D. 1992}
"The evidence must be viewad most favorably to Lhe non-moving party and
reasonable doubts should be resolved against the moving party.” fd. (quoting Che-Al
Mig. Co.. 487 N.W 2d at 81). However, the non-moving party has the burden o
‘prosent specific facts which demonstrate a penuine, mutenal issue for trinl.” fu.
(quoting Du-Al M. Co.. 487 N.W.2d at 31),

Analysis and Decision

1. Res Judicala

M13.] “Res judicata conaists of (wo preclusion connopts: issue preclusion and
claim preclusion.” [d. § 40, 978 N.W.2d at 798 (quoting Am. Fumily Ins. Orp. 0.
Robnik, 2010 S.00. 69, T 15, 787 N.W.2d 768, T74). “Isaue preciugion refers ta tha

-
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effect of a judgment in forecloging relitigation of a marter that has been litigated
and demded.” Id. (quoting Robrik, 2010 5.D. 69, ¥ 15, 787 N.W .2d at 774). "Claim
preclusion refors to the effact of o judpment in foreclosing litigntivn of a matter that
never has been litigated, because of a determination that it should have been
ddvanced m an earlier swt].T” Id. (alteratinn i original) (quoting Robaik, 20105.D.
69, 9 15, 787 N.W .2d ar 774). "What is prohibited . _ . undor claim preclusion 12 the
cause of action itzelf, but under 1s5ue preclusion, it “is the particular issue or fact
comeon to both actions,™ Id, % 41, 978 N.W.2d at T {quoting Bollinger 1
Eldredge, 524 NW.2d 118, 122 (5.D. 1994y
i114] For an action to be barred by res judicata, four elements must be
sarsfied:

(1) the waue n the prior adjudicntion must be identical to the

present issue, (2] there must have heen a final judgment on the

merits in the previous cage. (3) the parties in the two actions

must be the spme or in povity, and (4) there must have been a

full and fair appurtunity te litigate the issuss in the prior

adjudication.
Il ¥ 42, 978 N.W.2d at 700 (quoting Dakola, Mine., & FE.RR. Corp, v. Acuity, 2006
S0 72, %17, 720 NW.2d €35, 661). We apply theze elements "under both igsue
preclusion and claim preclusion thoorses.” Id. % 43, 378 NW 2d utl 799, "However,
as it relares tn claam preclagion, ., . . ‘our review 18 not restricted to whether the
specific guestion posed by the parties in both actions was the saame or whether the
legal queation posed by the nature of the suit was the same,”™ Fd. 4 44, 978 N.W.2d
at 7909 (guoting Farmer ¢, S.0. Dep't of Revenue & Regul, 2010 5.1 35, 1 10, 781
N.W.2d 638, 660). “For purposes of [elaim preclusion], s cause of scuion is
comprised of the facts whick give riss to, or establish, the nght o party seeks to

= N
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anforce. The teat 16 & query into whether the wrong sought to be redressed 15 the
siime in both actions.” Id § 45, 378 N.W.2d at 799 (alteration in criginal) (quoting
Glover v Krambeck, 2007 510 17, 9 15, 727 N W.2d 801, B08). “If the claims arcse
out of a single net or dispute and one claim has beun brought to a final jud gment,
then all other cloims arising out of that sams act or dwpute are barred” [d
{guoting Farmer, 2010 8.D. 35, 9 10, TR1 N.W._2d ar 6600,

M15.] Coatner paperts Lhat Detmers’ eurrent action is precluded by res
juiticata because Detmars secks to relingate the “not agreeably displaved
elrewhere” lanpuage of the Apreement and because Detmers T affirmed the circuit
court's determination that Costner “has fully performed” under the terma of the
Agreernent after the parties agreed to place the seulplures at Tatanka, Detmers
concedes elements two and theee of res judicata are zatisfied but argues that the
igdues ame oot (he samo in the two casss, She assarts that the only 1ssues
determined in Detmers [ wero (1) whether Detmers agreed to the placement of the
arulptures gl Tatanka in the absence of the resort and (2) whether the Tatanka
loration conetituted “elsewhere” under the terms of the Agreement.

1914 ] Detmers argues the curreat dispute imvolves Costner's anticipatory
bresch of the agresment to permanentiy display the seulptures at Tatanka by
stating hiz intention to unilaterally relocite the geulptures from Tatanks-—or,
otherwise, his intended action will trigger his obligation to #&ll the sculptures under
the Agreement. She maintains that cthe facts and fsstes in this disputs were never
before the court in fetmers [ and were nod capable of being hitigoted at that time.

Detrmers claima that she has not had 8 full aed fair opportunty to btipate the
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partias’ might= 1o the Agreement now that Costner intends 1o move the seulptures
from Tatanka.

117.] Unlilke Detmers I, the current dispute between Detmers and Coatner
centers around the parties” righte and obligations under the Apreement after tha
parties agreed to display the aculptures at Tatanka, In particolar, the partios
dizagree whether Costner has any remaiming obligation under the Agreement to sell
the sculptures, split the sale proceeda, and retwrn the copyright to Detmers if he
vnilaterally reloeates the sculptures from the agreed location at Tatanka, In
Deatmers [, “[t]he sole teaue at the bench trial was whether the sculptures were
‘mgreeably displayed elsewhore” when they were placed at Tatanka, 2012 5.1 36,
%7 814 NW.2d at 149, The rights and obligations of the parties in the location and
display of the sculprures, after they wers agreeably displayed nt Tatanka, wers not
licigated or decided in Detmers I,

918 Claim proclusion 1= also inopplicabls because there 15 na showing that
Datmers knaw or should have known Costnor would ssek to velocate the sculptures
from Tatanks, [etmers [ did oot discnsa or oven ackoowledge the poasibility that
Coeiner might decide to relocate the sculptures in the future, nor was there any
tetermination whether Dotmers would have any nights under the Agsresment 1o the
event the sculptures were nio longer displayved at Tatunka. Rather, Costner alleged
in Detmers  that the partics had agreed to permanently display the sculprures at
Tatanka. The facts giving rise Lo thiz action did net owour until vears after the prior
action and appeal were concluded. The 1ssue “sought o be redressed” s not the

same and did not arise, along with the prior ¢laim, “oul of a single act or diapute

-8-
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civa See Healy Ranch, Ine., 2022 5.D. 43, 7 45, 978 N.W.2d at 799 (crations
omatted). We conelude the circuit eourt erred in holding that Detmers’ claims ane
barred by the doctring of res judicata,

& Ohligations under the Agreement
¥19.] Detmers argues that because The Dunbar was not built within ten
vears, paragraph three of the Agreement inciudes an ongcing obligation for the
seulptures to be “agreeably displayed aleewhere” She also claims that Costner's
stated mtention to sell Tatanks and ralocate the sculprures 12 an anticipatory
repudiation of the agreement found in Deimers I to permanently displuy the
sculprures at Tatanka and requires the sculptures 1o be 2o0ld and the copyright
transfermed 1o Detmars pursuant to paragraph three of the Agreement. She alsw
mzintaina that if Cestoer umilaterally aalls Tatanka amd moves the sculptures from
Tatanka, thiz i2 an event (Figgering paragraph threee of the Agreement, reguiring
the sculptures to be sold and the profits split. She argues that this position 15
suppurted by a plain reading of the Agreement and by the language providing her
with nngoming rovalty riznts on all reproductions of the sculprues,
[120.] The circuit court adopted Costner's assertion that his obhligations under
parsgraph thres of the Agreement eould “be satisfied i one of two waye: (1) The
Dunbar is built within ten years . . . or (2) the sculprures are agreeably displayed
elsewhere within that time frame.” Under this reading, Costner arg ues the cirewit
oourt correctly reasoned that he had satisfied all his comtractual dutios and had no
further obligation under the Agreement after “the sculptures had been agreeably
displayed elzewhere at Tatanka within chat ten-vear time frama| " Cestoer claima

this construction of the Agreement is eongigtent with the cireuit court's
10
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deternunation in Detmers § that "Costner has fully performed under the terms of
the [Agreement].”

[121] Thi cirenit eouret eoncluded that any discussion in Detmers T that the
seulptures would be permanently lncated at Tatanka dud not prevent Costner from
relocating them. In the briefe, the parties dovote considerable attention to the
definition of “permanesot” in the eontext of the implied agreement reforenced hy the
circuit court in Mefmeors I, Detmers’ anticipatory repudiation ciaim 15 prnmarily
premised on her argument that the cireuit court n Detmers { found an implied
agrevment existed and that this implied sgreement raquires Costnor to
permanently display the sculptures at Tatinka. Howewer, the current disputs 12
controlled by the express terms of paragraph thres of the Agreement and whather
Cogtner can relocate the soulptures from Tatankn without triggering the anle
provision of the Agreement, not by any implied agreement found by the court in
Detmers I “[Wlhere there is a valid express conteact existing between parties in
relation to a transaction Mully Exing the rights of cach thore s no room e an
implied promise.” J Claney Ine v, Kharn Comfort, LLO 2021 5D, 9, 27, 065
NOW.Od 382, 391 iquoting Rosepmuan u. Tty of Edgemont by Dribbie, 2020 5.1, 37,
§ 20, 945 N.W . 2d 923, 928) "[Aln express contract precludes the existence of 2
comtract imphied by law or a gquasi-contract.” Id. (alteration in original) (guoting
Jureens 0, Lorenz Mig. Co. of Bensor, Minn., 1998 5D 45 ¥ 6, 078 N,W 24 131,
153).

(Y22 “Contract interpretation s a question of law’ roviewed de novo.”

Detmera I, 2012 3.D. 35, 1 20, 814 N.W.2d at 151 (citation amitted). “When

=11-
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mierpreting a contract, ‘[ court| looks to the language that the parties used mn the
coniract to determing their intantion.” Id. femtation emitted). “When the words of o
contract are clear and oxplicit and lead to no absurd onsoquences, the search for
the parties common infent 15 at an end.” Id, dquoting Nelsor v, Schelipfeffer, 2003
S.0.7, 9 8, 656 X.W.2d 740, 743). Courts "may neither rewrite the parties contract
nor add 10 its language[.[" Id. T 21, 814 N.W.2d at 101 (quoting Culhane v. W. NtV
Mut. Ing. Co,, 2005 5., 97,9 27, 704 MW .24 287, 207), "Because we can review
the contract as easily as the trial court, there i3 no presumption in faver of the trial
court’s determination.” fiegler Furniture & Funeral Home, Ine. v. Clemanee, 2006
S0, 6,9 14, 709 N.W.2d 360, 354 (quoting Cowan v, Mervin Mewes, fne., 1956 5.1,
40, § 6, 346 DN.W.2d 104, 10T)

23] Consistent with Detmers T, wo determine that the eontrolling language
of the Agreement 15 unambizuous. See id. (guoting Pesteka oo Pesicka, 2000 5.1
LAT, 96,618 N W . 2d T25, 7268) "When the meaning of contractual lanpuage 13 plain
and unambiguous, congtruction is not necessary.”). Under the plain language of the
Agreement, the mireuit sourt erronsously read “not ngreeably displayved elaewhere”
to expire after ten years. This reading of the lapgusge in paragraph three and the
concluzsion that Costner bad fully satisfied hiz obligation thereundar conflict with
the rules of grammar in extending the ten-vear time period for building The Dunbar
to “not spreeably displaved alsewhere{.]” In the first sentenee of paragraph three,
the phrase “within ten (10) years” immediately follows the word “bialt” and is
separatéd from the word “displayed”™ by the comjunction “or[.]* As a result, “within

ten (10} vears” modifies only “built].]" Conversely, “displayod” is not affectad by

i 8
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“within ten (10} years[.]" Thue, the plain language of paragraph three establishes
that “not agreeably displayved plaswhere” is not limited by time or duration.

[924.] The portion of paragraph three addreszing what would happen if The
Dunbar was not built wathin ten veara, or the sculplures were not agreenhly
displayed elsowhere, specifies conditions that would trigger Costner's contractual
obligation to sall the sculptures, aplit the profirs, ond nssign the copyright for the
sculptures to Detmers. We determine whether a conditon precedent exists from
“[t}he document as 8 whole" and whether the parties intended Lo agree “that the
hoppeniag or nenoecurrence of the stated event aftar the contract hecomes binding
would cause the contract o terminate without further duties or obligations on
aither party.” Werlzel v, Stoux Valley Heart Pariners, 2006 5.0, 45, 1 38, 714

N.W. 24 384 R66, "A condition precedent iz p contract term distinguighabls from a
normal contractual promiss in that it does not create a right or duty, bat instead is
A limitation on the sontractual oblbigations of the parties. A condition precedent 13 a
Fact or event which the partios intend must exist or take plaes befors there iz a right
to performance. A condicion 15 distinguished from n promise 1o that 1t creates no
right or duty in and of itself but 18 merely & limiting or modifving factor, 1f the
comdition s not fulfilled, the right to enforce the contract dors not come into
axistence” [l § 38, T14 X W .2d av 883 {quoting Johnsor . Cess, 2003 5.D. 86,
113, BT N.W.2d 701, T06-068). Paragraph thres imposes & contingent obligation
upan Costner 10 2ell the seulptures, divide the profits with Detmers, and return the

copyright to Detmers upon the serurronoe of two conditions prevedent: “Although T

-13-
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do not anticipate thisa will ever arise, if [these conditiong ocour], 1 will give you .., 7
(Emphasis addad.)

%25, The Dunbar was aot built within ten vears, meating the first of two
conditiong necessary to trigger the aale clause. The secomd condition 18 that “the
sculpturea are not agreeably displaved slsewhers|.]” In Detmers I, thizs condition
was not mat, and thus Costner's obligation to sell the sculprures in paragreaph three
wiag not trigpered, As discussed above, however, the Agreement places no time limst
on when the second condition may be satisfed or the ebligniion triggered theraby,
[126.) This reading of paragraph three of the Agreement is consistent with
our reading of the language in Detmers [ [n Detmers I we stated, " u]nder
paragraph three, Detmers would only be antitled bo epecitic performanes 1f The
Dunbar waz not buil or the sculprures wern not "agrecably displaved elaswhers.™
2012 8.D. 359 10, 814 N.W 2d at 149. See alsoid. | 21, 814 NNW.2d at 151 (“The
plain words of the confract unequivocally provide that if The Dunbkar was not built
or Lhe epalptures wera not agroeably displaved elaewhere, then Dotmaers would ha
entitled to the relief dearribed o paragraph thres.”)

1%27.] “It iz a fundamentul eule of contract interpretation that the entire

eon tract and all ite prowisiona must be given meaning if that can be accomplished
consistontly and reasonably.” Prunty Constr., Inc. v. Cidy nf Canisfota. 2004 3.1
T8 T 16, 682 NW . 2d Ta9, 756 (mtation omatted), Paragraph two provides that
Coarner will bo the sole owner of the sculptures but alss provides Detmers with
ongming rovalties for the sale of reproductions. It stares that *il is important that

vou mamtain your 20% of gross retnil price royalty on future sales of fine art

14
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reprodoctinns|.|” Thase terms provide Detmers with a continuing intersst in the
bocation snd display of the sculptures because the value of the rovalty payments is
inregrally related to whether Lhe seulptures are displayed st a loeation hikely to
attract visstors and result in more aales of reproductions, TE "the seulptures are not
agrewably displayed elsewhers,” the contingency provigion for the sale of the
seulptures ensures that Costoer recovers the ensta he ineurred in the sculptures’
creation, hoth parbies share in any profits from the sale of the seulptures, and
Detmers rotaina the copyright for the goulptures.

[128.] Conversely, paragraph four applied during the time boetweon threes
years after the last sculpture was delivered to the mold makers without
construciion having begun on The Dunbar and ten vears from the date of the
Agrepmaent without The Dunbar having been built, This provision gave Coatnor the
power o make a final decision about an mterim lecapon for ¢isplay of the
sculptures  Thercafter, paragraph three, which haz applied since ten years paased
withowt The Dunbar being buile, requires the sale of the sculptures unless the
parties are in agreemont sbouwt the display locaton.

M29.] Contrary to the carcwit eourt's reasoning in this action, the cireuit
court’s conclusion in Detmers I ihal Costnar “has fully performed” was not a judicial
determaination that Costner had no further oblization andse the Apreement.
Hather, it was a determination that Costner was not obligased to zell the sculptures
because the seulptures’ placement at Tatanka was “elsewhere” snd “the sculptures
are ‘upreeably displaved elsewherel]”™ 2012 5.1, 35, % 24, 814 N.W.2d at 151

{emphusis added). Nothing in the pnor Litigation releaged Costnere from the

i
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provisions and abligatinns under paragraph three of the Agreement, Sines the
condition that "the sculptures are not agreeably displayed elsewhere” is ongning,
Custner's decision to unilaterally sell Totanka and relocate the soulptures would
trigger the sile clavse in paragraph three of the Agreement unless the parties agrea
to another display locauon.
[F30.) The erreuit court erred 1n 1ts conclusion that Costner bad no remaiming
chligation under peragraph three of the Agreement after the partins agresml w
display the sculptures at Tatanka.

. Anticipatory Breach
[M31] Ietmers allegas that the cirenit powrs erred 10 denying her motion for
summary judgment on her claim for anticipatory repudintion by Costner. She
argues thar Costner's onhine real estate listing for the Tatanka property was an
unequivocal statement that Costaer intended to breach his obligation tu display the
sculptures at Tatanka and that the crewt court should have found, a2 4 matter of
law, Costner's breach of the Agreement. Costner responds thar Detmers has failed
to establish an anticipatory repodiation, as a matter of law, based upon the sale
listing.!
[Naz] "An anticipatory breach of a contruet or anticipatory repudiation i3

‘enmmitied before the time when thore 1 2 present duty of performnnoe and results

1 Costner also argues thul Detmers” action shoold bo dismissed because her
claims are not ripe. Detmers” claims are ripe heenuse u real contrmversy
exists as to the rights and obligations of the parties under the Agreement in
the event Costner unilaterally moves the sculptores from Tatankna and as to
whather Costner's actiona to date rise to anticipatory hreach, See Boever v
S0, Bd. of Acce., 526 N.W.2d 747, 750 {5.D. 1995) (holding that a declaratory
judgment action “is sufficiently ripe if the facts indicate imminent confliet™)

-16-

- Page 324 -
ARROZT



SUPREME COURT OPINION-CERTIFIED COPY Fage 19 of 21
BZBfI023 1:41 PM LAWRENCE COUNTY

#30117

from wards or conduet indicating an intention to refuse performance in the forure™
Union Paee. R R . Cerlmn Underwriters at Lloyd’s London, 2000 5.1 70, 7 38, 771
N.W.id 611, 621 iquating 23 Williston on Contracts § 63:20 (dth ed. 20000). "A
breach of contzact caused by a party's anticipatory repudiation, Lo, unequivocally
indwating that the party will not perform when performance is due[,] aliows the
nonbreaching party to treat the repudiation a3 an immediate breach of contract and
sue for damages.” Jd. 139, 711 N.W.2d at 621-22 {alteration in original) (quoting
Weitzel, 2006 5.1 45, % 21, 714 N. W 24 at 894).

183.] The condition that "the sculprures are ool agreeably displayed
elsewhere” does not impose any ohligation on the partes bevond the implied duty of
gned fnith und fair dealing. See Garrett . BenkWest, Inc., 4589 N.W . 2d 833, B4l
(8.1, 15980} (" Every contract contains an impliod covenant of good faith and fair
dealing which prohibits either contracting party from prevenbing or injuring the
other party’s right to receive the agreed benefits of the contruct."), Thus, Costoer's
real eatate listing for the sale of Tatenka does not—and the sale of the Tatanka real
estate in itself would not—breach any conteactual obligation unier the Agreement.
The potential sale of Tatanks merely foreshadows the possibility that the cbligation
on Costner to sell the seulptures, split the profits, and asaign the copyrght will he
trigpered unless the parties othorwige agree to the location far the display of the

sculptures.” When ton yeara passed withont The Dunbar bemng built, the first

2,  Inresponding to Detmers' claim for anticipatory repudiation, Costner cites
Detmers statemont m Detmers f that she “has myt agreed and will oot agrec
to an alternative permanent location for the |[geulplures]” and argues tha
copstituted an anticipatory breach of the Agreemunt by Detmers. The sircuit

icontinued . -
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condition wag met. In determining that the parties agreed (o display the sculptures
at Tatanks, Detmers § recognized that the second condition had not been met. The
aegond condition may still be satished. however, if and when the sculptures are no
longer agreeably displaved—zthat ia, 1f Costner sells the Tatanka property or moves
them from Tatanka to another location without Detmers’ agreement.

[¥34.] Whale Costner has admitted he still intends to sall Tatanka, chisac
mast 2ignals that his contingent obligation to sall the seulptures may vest,  See
Weirsel, 2006 5.0, 45,9 38, 714 NW.2d at 595 (explaining thal there is no right to
performance until condition precedent occurs). Even if Costner sells Tatanka or
unilaterally relocates the seulptures from Tatanka to a place not agresable Lo
Detmers, such an action would not breach has obhigation under the Agreement.
Instend, this event would satisfy the serond eondition 1o paragraph thre of the
Agreement. triggenng the ohligation to sell the arulptures, split the profits, and
trgnefer the copyright (o Detmers. At present, Oostner owes Detmers no obligation
with respect to the display or sale of the seulptures thal she can enforce againet
him. See Union Poe. A, 2009 5.D. 70, F 38, 771 N.W.2d at 621-22 {explaimng
that nonbreaching party may scck immediate relief nnly when repudiating party
unsguivoeally indicatos itz intent w refuse to perform a duty when it becomes due

in the future). For these reasons. Detmers has fadled o establish Costoer

i, ..contmised)
court adopred this ressoning as an alternative ruling in thiz action
However, this is inconsistent with the civowit eourt's finding 1o Detmers § Lhat
Detmers bad in fact agreed to the display al Tatanka,

18-

- Page 326 -
APPO2S



SUPREME COURT OPINION-CERTIFIED COPY Page 21 of 21
B/2817023 1:41 PM LAWRENCE COUNTY

230117

anticipatorily breached the terma of the Agreement as & matter of law, and the

pirciut court propecly denied Detmers’ mation for summary judgment on this caim.
Conclusion

[§35.1 Wo affirm the eireurt court’s demial of Detmers’ motion for summary

judgrment on the question of anticipatory breach by Cogtoer. Wo reverso the circuit

court's entry of summary judgment fur Costner. We remand Detmers' elaims for

[urther proceedings consistent with this opunion.

[§36.] KERN, DEVANEY, and MYREN, Justices, and BARNETT, Cireuit

Court Judge. concur.

[937.] BARNETT. Circwt Court Judge, sitting for SALTER, Justice. who

deemed himself disqualifind and did not participate.

L.
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S TATE OF SOUTH DAKDTA ) IN CIRCUIT COLRT

B

COUNTY OF LAWRENCE ) FOURTH JUTMCIAL CIRCTITT

RS B SR T VR R BT T S S B R

A0CIVIZ-H0TT

I'EGGY A DETMERS,

L

FlaimtifT.

AMENDED OOMPLATNT

KEVIN COSTNER,

Deefendna,

0= 1 = L O = 0 = =0« = L) = Qb= b

The Mlaintiff, Peggy Detrmars (“Thetmers™). states and alleges the Tollowang in support of

her Amended Complamnt:

1. Dietmiers = oo resident of Penmington County, South Dakoda

% The Delendant, Eevin Costoer (Costiner™h = 4 resident of Calilomis,

3. Dietmiers = an arfist known for her production of waldide seulptures.

il Iew thie carly 1900 2, Costner degired to banld a fivo-aar informntionn] pesont and
casine i Deadwood, Bouth Dabota

=i

The resomt, which waz 1o be tamed “The Donbar,” was o have 17 buifala and

Lakoia bronze sculplures of 115 éntrance,

.

F

Deimers orally agreéed to create the sculptures for Costner

Dictmers scecpled a significanthy reduced foe of 32500000 in cxchange for rovalty

rights in the sculplures” reprodudions, which were b be markeled and sold at The Dunbar.

E

Detmers began woerking on the scalpiures in the spring of 1994,

Filed: %/5/2024 3:25 PM CST Lawrence County, South Dakota 40CIVZZ-000017
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9, When The Dunbar b ot been bull by the lste 1990 s, hewever, Detmers
stopped working on the seulpiures,

0. Afier saveral momls of discussions hetwean theaw, e and Detmers entered into a
contract.

1L Tho contract ig dated Moy 5, 2000, If provides that Doimers would reosive an
wkibonal S6000 in cempensation wod rovally oghls o reproductions i exchange Forher
completing the 17 sculpivres, A copy of the contract i= sitached hereto and incorporated herein
a5 Fxhibit A

120 With respect to rovaliy rights on reproductions of the sculptures. ihe confract
comtemplated the senlpturcs as 8 "valuable ssset™ (74, s 9 2)

13, The conlract also contemplited thal the scalplures would be publicly displaved.
(1d. at 1] 4.

14, The comtmet gave Detmers corton rights relared 1o the display of the senlptures

15 Poragraph 3 of fhe contract provides;

Although I [Costoer] do nol anticipate this will ever anse, if The Dunbar is not built

within ({10} vears or the =culptures ore nol agrecably disployed elsewhere, [ wall give yvou

[Dvmmera] 50% of the profits from the sale of the one and one-gquarter life scale senlptures

after | [Costner] have recouped all my costs icwrred o the creation of the sculptures and

any such sale. The sale price will be at or above standard bronze market pricing. Al

accounting will be provided, Inaddition, 1 will assign back to vou [Detmers | the
copyright of the sculpturcz 30 sold (14 bison, 3 Lakota horae and riders). (Exhibit A, 4

3
1, Detmers finished the sculplores in June of 2000, which was just over 51 vears

after she commencad her work

SR 1043070, v

Filed: 9/5/2024 3:25 PM CST Lawrence County, South Dakota 40CIVZZ-000017
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17, Eachof the 17 sculpiures weghs approxmately 208 povmads and collectively the
17 pleces are the third-[argest broaee soulpturs m the world .

18. By Junuary of 2002, Tha Dunbar still had ned heen buik.

149, The geulptures were displaved on the progeny where Costner mitedsded to afd
The Dasb.

20, The display wes called “Tatanka.”

21, Tatanka is open to the public and incluedes 3 visnor center, 2l shop, café,
mleTaetive mseum, and notirs wallways

22 Allwugh Costmer claimed be still infended to uild e Dunsbar on the same
property where Tolanka was located. by 2008 The Thavbar had not beon bl

23 Deetmer: brought an sclion against Costner in 2008 alleging -he did nol agree o
the placement of the sculpiures n the absence of The Dunhar and, as a result, the sculptures had
no heen agrecably displaved “elsewhore™ as roqured by parsgraph 3 of the comtract

24, e troal court rided For Costoer, holding that, Ifanka was "elsewhere” pursuant
to paragraph 3 of the contract, A copy of the trial cour™s Findings of Foct and Conclusions of
Law are attached and incorporated herein as Exhibit B.

25, The trial coust specifically found that Detmers was “agrecable to the sculptures”
placcment af Tatanka for the bong term.” Al atp, &, § 15

26, The tnal court alse founsd thal Cosiner miended 1o beild The Dunbar,

27 Omappeal, the South Dakota Sopreme Court held that the e before i1 was a

Cactual issue and that the sl court’s findine that Detmers amd Costner agresd to the “permanenr

SR 1043070, v
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display of fhe soulptures at Tatanka” was nof clearly emoneons. Defimers w Cootmer, K14
MW 2d 126, 149 (8 T 2012 (emphasiz added). A copy of the decision = attached ps Exhibal O

28 The Suprame Court held thar dhe contract hetween Detmers and Cosmer was
bunding awd wnambioucus and that Tatanka satisfied the contractual comdition of the scwlptures
heing agrocably displayed “claowhere”” Jd st 150

29, The Supreme Courl abse alfimmed the tnal eowrl’s Tmdings thal Cosiner imiched
to Btikd the Dinbar and was continging 10 try and build 8. fd ar 149,

30 As oresult the tral court’s decision wos affirmed. fd

31 Lo the vears theat Fellowed e Cowt’™s opion. Detmers continned to receive a
small samount of rovaliics from goods sold at Taiankna that were seld in connection with hor
HELLES

3L The rovalties, however, were a very small Traction of the rovalties she anticipated
reeiving from selling minianire reproductions of the soulpiires i infernationn] 3-star resort
and casino,

33, Alhough she hes the original molds for the 17 sculptures, she canmot reproduce
the 17 aculptures becauss Costner owns the copyright.

34, Cosmer sold his restaurant and casino in Deadwood.

35 Cosiner 2old all of the land where the resort was to e built with the exeeption of

the 3% acres where Telimka 15 loaled

SR 1043070, v
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Chase Wummbrer ATV 120000] 1
M eied Casplab

I, Costoer mvw has histed those 35 acres for sale, which micludes the visttor center,
pift shop, cofé, imteructive mussun, and nobyre walkwayvs. A copy of the real estate listing is
attached heretn and mcorporoied hergin as Exhibi T

IL The listing, however, expressly eccludes the 17 sculptures Detmers created from
Thi salke and provides thet thoy “will be relocated by seller”

38 Detmiers has nof agreed W Lhe sculplures being displaved somewhere other than
Tatanka

39, The South Daketo Supreme Court presaded over this action on an appeal froom o
prant of swmmnary Judgment in Costner’s favor, Defwers v Costaer, 994 MW 2 445 (510
2033 Detmcrs 1),

40, The Courl held thal the requirenent thal the seulpiures be “agrecably displayed
elsewhere”™ was an emgoing obligation. fd, a1 434,

43 The Conrt alse held tha “Costner”s deeision to undlaterally sell Totanka and
relownie the seulpiures would trigeer the sale clavse m paragraph three of the Agreement unless
the parties sgree to another display location.™ fo, at 456,

CAUSE OF ACTION—DECLARATORY JUIMGMENT
42, Panigraphs | threugh 41 are mcorporated herein as if set forth in full.
43, Detmices and Costner's contractual rights and legal relations are affecied by

Costner lisimg Tatanks [ur sale and uneyuivocally statimg thel the sealplures will be relovated,

SR 1043070, v
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44, Acontroversy exasied betwesn Detmers and Costner as to whether selling the real
estale, closmg Tatanka, and/'ar unmilaterallyv relocsting the sculptures wonld trigeer the sale clopss

i paragraph dhrea of the Agreemant.

45, Pursuant to Sowlh Dakota’s Uniform Declaratory Judgmend Act, Detmers

rogpectiully requests a decivration consistent with the mandate by the Seah Dakota Suprome

Courl thal the obligabions in parsgraph 3 of the Agreement are ongoing ad thal Coslner's

decision 1o wmilaterally sell Tatanka and relocate the sculpiires would irigger the sale clanse in

parogroph three of the Apgreenent unlass the parties agree 1o anodher disphay Iaeation,

WHEREFORE, Detnrers respectfully requests For the following releef:

(1 Foradeclaratory judgment as sct forth abowve;

r2y For ber allwable costs and dishursemenis;

ratad this 3™ dav of Septeniber, 2024,

SR 1043070, v
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Andrew B Damgaard
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A Bussell Tanklow
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~ STATE OF SOUTH DAKOTA } N CIRCULT COURT
COUNTY OF LAWRFNCE ;: - FOURTH JUDICIAL CIRCUIT
PEGGY A, DETMERS, } FILE WO. 40C1V22-17
Plaintift, ;
v ; AFFIDAVIT OF
) KEVIN COSTNER
KEVIN COSINER, )
Dicfendant. ;]J
STATE OF C?‘H'—Vﬁ il )
COUNTY GF;-:’F A F‘S

Begpmie Cap
1, Kevin Costner, being duly swom wpon nly oath, depose and stade that the following i

— troe 1 My ¢wa best knowledpe, information, and belief:

I, 1 own and fund an stirection near Deadwoud, South Dakets, called Tatanks which
isplays sculptures that T had imsgined amd commissiored,

3. Tatarka has faced uperational difEculties and for approsimately Two decades has
operated at a tignificant loss. For many of those yoars, the yoarly loss #t Talanka has
approached o exceedad $100.000. And despire all the diflicultics, | continue to run it.

1, Beveral factors huve centributed %o Tatanka’s losses, including the lack of foot waffic, the
lack of the arca as a touri stfamily destination, the need for Talanks W bus o toezists, sod
the increased lovels of theft. These changes have mude the continued operation ofa fully
Fumetioning gitt shop difficult as mose employee coverage is required 1o prevent of
discourage shoplifiing.

4. Despite my efforts to increase visitors o Tatanka, roadblocks o making Tamanka
siccesstul continue to develop. For cxample a newly-construgied county jail with a 130-
bed capacity, essentally & prison, is now being constrecied directly adjacent e the
Tetanka location, making it less arauctive a9 a tourist destination. Tnsurance and other
husiness convems asseciated with operating a bus company 0 bring tourists o Titanka
have made that part of the opemtion no longer vishle, Because there is o fn{sl!raffm
1oy tean literally has to commission tiokets W aliret tourists, reducing net receipts from
an alrcady small tourist hase, And despite all the difficulties, T continue 1o run il

Page 1of3

Filed: 2/5/2025 9:35 PM C5T Lawrence County, South Dakota A40CIVZZ-000017
- Page 421 -
ARPOT



AFFIDAVIT: OF

Py 5
&
7
E
.
—
Tk
I
.

EEVIN COSTHER Page 2 of 4

. Due to the chenging Jandscape and the operational struggles of Tatanka, T have been

exploring other display locations for my senfptures for several years, of] while attempling
to make Tatankn®s operations profitehle and supporing s ongoing fnancial losses.

Dne alternative display location that | have congidered s a new 25 000 square foot
museumt | would devielop with other local partners in Hot Springs, Arkansas, Althowgh
this apticn is dill in the planning phase, 1 contemplate disploving the seulptures
prominently a1 such museum. The Hot Springs localion is very attractive because it has 2
large tourist base and o large portiun ol hal base is comnposed of foot traffic or peaple
driving by the location. As a result, [anticipats ticket sales will increese by al Least
frurfold,

. In mdditiom, this nowly contemplated location would be centrl 1o the entertainment and

business district and within walking distance from the coovention ¢enter and the tourist
center, 11 is also near bus and trolley siops, is in a prime location for main strec
adlvertising and billboards, and is in close proximity to four major hatels.

Carly mock-ups that have been completed of the Hoe S prings, Arkansas museum have the
seulpiures displaved prominently and with grandeur,

1 hatve conducted research and compiled information regarding the mumber of wourists thas
visit Hot Springs, Arkansas, in comparison with those that visit Deadwood, South
Dakota, each year. Tn 2022, 9.3 million people vimited Hot Springs, Arkuansss, in
comparison with the 2.5 million that visited Deadwood, South Dakota,

The resparch nlso sugygests that a muscum in Hot Springs, Arkansas, would have
substantially increased revenue, not oaly by virtue of the teker sales, but also Fom foot
traffic directly into the gifishop and café.

T have not yet spproached Ms, Delowrs about the possibility of relocating the sculpturcs

to i Hot Springs museum because the project is still in the planning and development
stages, bul | intend to provide a proposal to her when the project details become mare
defimite. | expect thar the new Incation would provide i substantial increase in exposin:
for the sculptures which, in (um, would bring a meanmgful benefit for Ms. Detmers, My
expeoration is thal Ms, Detmers will consider my  propesal in geod faith

[Bigmatire on following papef

Pag=2old
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—

- Dated February <2 , 2025, ,,?fﬁﬁr
p——

i Costner

Subaoribod and @amnen to hefore me on Fahmury . SES,

Mestary Puhlic
(SEAL) My Commission Expires;

Page 3 of 3
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CALIFORNIA JURAT

A notary puoie or ather offioe cormpleting this corificale verdSes only the idertity of the .-|1|:||l.|','r_|'|_|,n] whia signed the
document W which this cenificals (5 altaebed, and not tha wmhiulriess, accuracy, or veldiy of thal doernent,

STATE OF CALIFORNIA
COUNTY OF SANTA BARBARA

Subscribed and swom fo (or afirmed] before me

ofn this 5 il of T“EE*?M'TF , 2025

———

w VB Cosved—

NELS'C HENDERSOR |
COMM. #I00ETT

3

)

Method of Signer Identification

Tna prececing Calitomis Jursd = atached toa Proeed B0 e o e basis of sal af.g.cmr!,l
doturment titl thg parpose of: evidenoe:

. = =Bl Formis) af Identification
f & [ Cradible Witneansies)
Cantaining T ‘21‘;—/ Ty

Motarial Event is detallad in notary foarmad e
The sigrers) capacity o outhorty 13060 as
Page # E}ré Entry £ ..-_‘-: E .
[ THivicalis)
[l Adtorney-in-Facl MNaotarizad by
O Cormomte Cificens):
[ Guardisn/Consenator Mefs C, Handerson, Hotary Public
D Pariner = Limited Gemarad Oaita Barirara Mobile r\.ll'j-'!;'.l”l
|:| Trustoadal PR SawAe abmaid=notang. oom
Heprasanting: {805 335-8360

Filed: 2/5/2025 9:35 FM C5T Lawrence County, South Dakota 40(."-;]“32-0“01?
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STATE OF SOUTH DAKOTA ] IN CIRCUIT COURT
) 5.
COUNTY OF LAWRENCE I FOURTH JUDICIAL CIRCUTT

PEGCGY A. DETMERS, FILE WO, 40CTV22-00001 7

Plaintiff,

MEMORANDUM DECISION AND
ORDER

¥,

KEEVIN COSTNER,

B e T Sl B B B i Vi v

Drefendant,

This maner came before this Court on Plaimtiff s Motion for Summary Judgment (Second)
anvd Defendant’s Motion to Dismiss, fallowing remand by the South Dakota Supreme Court, A
hearing was held sl the Lawrence County Courthouse on February 20, 2025, at 11:00 a.m. where
the Flaintiff, Pepgy Detmers {Detmers ), was represented by her atforneys, Andrew B Damgaand
and A. Russell Janklow. The Defendant, Kevin Costner (Costner), was represenied by his
atterneys, Stney R. Hegpe and Cathering A, Seeley. The Court, having reviewed the parties' brigfs
and having heard the arguments of counsal, issues the following Memorandum Decision and
Oedier,

Backgrownd

In the earty 1990s, Costner sought to build a five-star resorl on real property he owned near
Deadwood, South Dakota, to be called “The Dunbar,” He commissioned Detmers to create a set
of sculprures to he displayed af the resori, When The Dunhar had not been buidlt by the late 196405,
Costner and Detmens negodiated and entered a wnitten contract for the completion of the sculptures
repardless of whether The Dunbar would be buili. The contract dated May 5, 2000, consisted of
five paragraphs that cutlined the parties” interests in the sculptures and their reproductions.

Relevant to this matter is the third paragraph of the contract,' which addresses what may
happen if conditions precedent are not met, Parzgraph three provides in full:

Adthough | [[Costoer)] do not anticipate this will ever anse, if The
Dunbar is not built within ten (10} years or the sculptures are not
agrecably displaved elsewhere, T will give vou [{Detmers)] 50% of
the profits from the sale of the one and one-gquerter life scale

FConact™ and A gresmanl” and used inerchsngsably by ibe partses thoeagbous,

Tl remaiming pearayraphs of the contraci. suswmarized here, are not i ssue n the cerrent lidgation: 1y Parapraph
e prosvidee the Detmees ghall meceive sdditiomal campensation for ber waerk; 2 Paragreph eo provades dhai
Costims will exclasively cwi e soulprures and coppnghl, whils Deimas will retain o contmsing royaliy imlerest
the saley o reproductions of die sculprures; 3} Pasapraph four funher addeesses the display of the sewlprores and
proiles for lecaring a solable stie or the sculpiunes and revense sharing, belore and after the sculplusss are
pubdicly displayed, 4) Paragraph Gve of the condract sele forh certain marketing abligaions.

Filed an:03/12/2025 Lawrence County, South Dakota 400022000017
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seulptures after [ have recouped all my costs incurred 1o the creaton
of the sculptures and any such sale. The sale price will be at our [sic]
above standard bronze market pricing. All accounting will be
provided, In addition, T will assign back o you the copyright of the
sgulptures so sold {14 bison, 3 Lakota horse and riders),

The Dunbar had not been built, nor was it under construction, by (he carly 20005, To
conply with the contract, Costner Iocated an aligrmative site on land intended to be part of The
Dunbar upon which to display the sculphures, Costner proposed the location o Detmers, who
agreed 1o the display and aszisted whth the placement of the sculptuses an the site, To accamparny
the display and to enhance visitors” expeniences, Costner crocted several amendtias ot the s,
mcluding a visitor ceater, gift shop, cofé, interactive museumn, and nature walkways. The display,
alomg wilh {he oiher amenities, came 1o be known a5 “Tatanka.”

Prior Litigation

In 2008, Detmers initiated suit azainst Cosmer, claiming that he breached their May 3,
2000, contract becouse The Dunbar bad not been builr and aszerting that Detmers did not agree o
the placement of the scufpiures at Tatanka. The litigation focused primanly on panygraph three of
the parfics” May 5, 2004, coniract,

[respite paragraph three of the May 5, 2000, contract, which indicated that the sculpures
coubd be agrecably displaved elsewhers if The Dunbar was not built within ten years, Detmers's
verified complaint dated December 9, 2008, unequivically stated “Dretmers has not agreed and
will mor agree o an altemative permanent location for the monument.” Sre Verified Compladn:
and Demand for Tury Trial, § 27, originally filed in 32CTVUE-002354 {emphasis added).

Throughout the course of that litigation, Detmers advanced two arguments. First, she
argued that she did not agree 1w display the sculprores at Tatanka past 2010 if The Dunbar had not
becn built. See Plaintifs Proposed Findings of Fact and Conclusions of Law, ¥ 39, filed in
Lawrence County Civ. 09-60. Second, she argued thal Tamnkas did mot constibete “elsewhere”
under the terms of the May 3, 2000, contract becanse Tatanka was located on a porthan of real
properly orginally intended as part of The Dunbar. See Defmers 1. Costmer, 2012 5. 35,9 17,
B4 MW .2d 146, 150 (“Detmers {7}, In response to Detmers’s assertion that her consent 10 the
sculptures” placement a1 Tatanka wag temporary and contingent, Cosmer argued that Detmers
agreed to place the sculptures at Tatanka for the Jong term, or permanently, thereby sansfying
paragraph three of the parties’ May 5, 2000, comtract, See $0CTVOS-000060Defendant’s Proposed
Findings of Fact and Conclusions of Law, 9 55.

The circuit court determined that the contract was unambiguous, and after 3 bench mal,
conchuded that Detmers “was agreeable 1o the sculptures’ placement at Tatanka for the long 1erm,™
and that “Cosmer has fullv performed under the terms of the contract.” See 40CTV09-000060, Tral
Court's Findings of Fact and Conclusions of Law, 1Y 14-15. Ultimately, the circuit court entered
g final judement i favor of Costoer, which the Sowth Dakota Supreme Courl affimed. See
Detmers I, 2012 5.0, 35, 814 N, W .2d 146,

After the South Dakorn Suprerne Court's decision in Detmers I, the sculptures remained
displayed at Totanka In Ociober 2021, a regl estate listing was posted for the land upon which
Tatanka sits. The real estate histing stated, “Ttanka statues are not incloded- will be relocated by
seller,” After becoming aware of that listing, Detmers again sucd Coatner, alleging breach of

z
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contract under a theory of anticipatory repudiabion and alternatively secking a declaratory
judgment. See S0CIVIZ-00001T, Complaint, filed January L8, 2022, At a bench trial on July 22,
2022 held at the Lawrence County Courthouse, this Court heard the partics™ cross motions for
summary judgment. On Avgust 31, 2022, this Court granted summary judgment in Baver of
Costner and denied Detmers’ motion. Detmers appealed.

The Suprems Court of South Dakoe heard arguments on March 22, 2023, In its August 2,
2023, opinion, the Court affinmed i part, reversed in part, and remanded for further procesdings.
holding that the doctrine of rex fudicara did not bar Detmers's claims; the May 5, 2005 contract
contained two conditions precedent, the secomd of which, “the sculprures are ot agrecably
disployed elsewhere,” 18 unme: and onpoing; and Costmer’s mere creation of sales sting was aot
an anticipatory bresch of contract. Demers v. Costner, 2023 5.0 40, 994 N.W.2d 445 [~ Detmars
i

Post Appeal Famiwal Background
The sculptures at issue are stil] displaved at Tatanka, which remains unsold,

Following the South Dakota Supreme Court's ruling in Detevers I, this Court granted
Flamift” permission and Plaintiff filked an Amendsd Complaint on September 5, 2024, which
Defendant timely answersd. On November 23, 2024, Plaintiff filed 3 Maotion for Summary
Judgment (Second), seeking declaratory judgment that “Cosmer’s decision to unilatcmlly scll
Tatanka and relocate the sculptures would trigger the sale clause in paragraph 3 of the Agreement
unless the partics agree @ another display location.” 0CTVIZ-000017, Motion for Swmmary
Judgment (Second), at 3-4, filed November 25, 2024). The case was reopened, amd on Febrwary 3,
2025, Defendant filed a Motion 1o Dismiss and Response to Plaintiff’s Motson for Summary
Judgment. Both parties timely filed responses and reply bricfs,

Applicable Low

Summary judgment is appropriate “if the pleadings, depuositions, answers o
interrogatonies, and admissions on file, together with the affidavits, if any, show that there 18 no
penuine issee as Lo any material fact and that the moving party is entitled to a judgment as o matter
of law,” SDCL 15-6-56{c). The moving party must demonstrate the lack of a genuine issne of
matenial fact and shew entitlement fo judgment as a matter of law. Brever 't fne v (rreat Mlainy
Luggage Co. 2000 5.1, 5, 112, 604 N.W .24 268, 271 (quotstion omitted}. “The evidence must be
viewesd most favorably 1o the nonmuoving party and reasonable doubts should be resolved agamst
the maoving party. The nonmoving parly, huwever, must present specific facts showing that a
penuing, material ssue for friel exists.” Millard v. City of Sioux Falls, 1999 5.0 18, 1 B, 589
N.W.2d 217, 218 (queting Walther v KPKA Meadowlands Led Partmership, 1998 S0 78,9 14,
SH1 N.W.24 527, 5310,

Under the Uniform Declaratory Judgments Act (“Act™), “[clourts of record within thewr
respective jurisdictions shall have power to declare rights, status, and other legal relations whether
or mot further relief is or could be claimed.” South Dakota Codified Laws (SDCL) § 21-24-1. “A
matter is sufficiently ripe [for a declaratory judgment] if the facts indicate imminent conflict.”
Boever v Smah Dakorta Bd (W Accountancy, 516 NW.2d 747, 750 (5.D. 1995). Under the Act,

Any person inlerested under a deed, will, written contract, or other
writing constituting a contract, or whose rights, status, or other legal

.
3
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relations are affected by a statute, munisipal ordinance, confract, or
franchise, may have determined any question of construction or
validity arising under the instrument, statute, ordinance, contract, or
franchise and obmin a declaraion of rights, stats, or other legal
relations thereunder,

SDCL § 21-24-1,
OFINTON

Under South Dakota law, thiz Court should deny Plaintiff's request for declaratory
judgimen regarding paragraph three of the May 3, 2000}, contract because the Court reguires facls
about the parties” good faith and fir dealing with respect o actions taken which invoke the balance
of paragraph three of the May 5, 2000, contract.

Here, “[t]he only claim remaimng in this action 15 o decloretory judgment clavm on the
interpretation of Parograph 3 of the Apreement” 40CTVZ2-000017, Plontiffs Response to
Defendart’s Separate Statement of Undisputed Materizl Facts, at 1, filed February 11, 2025, "0On
rermand, [Plaintiff] s simply asking this Court (o declare the meaning of paragraph 3 i the contract
in & mamer wWentical to the South Dakota Supreme Court's bolding and put an end o this
fitigation.™ 40CTVZ2-000017, Plaintift's Brief in Support of Motion for Summary Judgmen:
(Second), at 1, filed November 25, 2024, Specifically, Plaintff requests that this Court declare,
“Costner’s decision to unlaterally sell Tatanka and relocaze the sculptures would tmgger the sals
chauze in poragraph 3 of the Agreemen: unbess the panies agree to another display location.” &2,
at 3-4,

Pluintiff argues that she is entitled to declaratory judgment because the Act should be
construed liberally (citing Abofe v Pemnington Caty. Bd Of Comm  201% 51D, 39, 1 11, 931
HW.2d TI4, 719, and in Dermeery [F, the Supreme Court held, “Costier’s obhigation under
paragraph 3 of the May 5, 2000, contract is ongoing.” fof, 2-3. Pleintiff’s use of “obhpation” refers
o the phrase, “the condition [precedent] that “the sculptures are not agrecably displayed
elsewhere” 15 ongoing ” N (quoting Detmers If, 2023 5.0, 40 a1 § 29, 994 N.W 2d at 457
{quotations in onginalj).

Defendant moves to dismiss Pleintiffs Amended Complaint “becanse the requested
declaration would insufficientty accoun: for future, speculative events,™ J0CIVIZ-000017,
Defendant’s Reply Brief in Support of Motien for Dismissal of Amended Complaint, at 1, filed
February 18, 2025. Defendant argues theee points,

First, that the Circuit Court lacks jurisdiction because the matter is not pe. Defendant
argues that the issues presented to the Supreme Court and found ripe in Demaers I, are different
fromn the instant request for declaratory judgment in Plaintiff's Amended Complamt, requining a
new examination of ripeness. See i Wiile declaratory judgment is approprizte with respect to
rights wiich will accrue in the future if conflict is imminent and rights are presently determinable,
see G, at 3 (citing Danforth v. City of Yoarkton, 25 NoW. 50, 413 (5.1 1946); Keelp v Herserh,
204 MW 2d 93, 653 (5.1 19747, this case 15 unbike Kreip because PlaintiT s specific request
involves “parties’ rights and obligations that are ggl currently existing or even determinable.”
A0CIVZZ-000017, Defendant™s Reply Bnef mn Support of Motion for Dismissal of Amended
Complaint, at 3, filed February 18, 2025 (emphasis in original), Defendant rehies on the premise
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that the partics’ dubies of poed faith and far dealing are required, but not guaranteed, to show the
matter is not ripe because how a court rules in the future will depend on how the facts develop.

This Court finds Defendant’s argument reasonahle. While Detears {and If established thar
the language of the contract is unambigwous, it is mere speculation how any party's future acts will
or will not reflect good Gath and Far dealing in context of the May 5, 2000, contraci.

Mext, Defendant argues that even if there i jurisdiction, thar the Court should exercise its
discretion to decline to enter the requested declaratory judgment. J0CTV22-000017, Defendant’s
Reply Brief in Support of Motion for Dismissal of Amended Complaint, at 5, filed February 18,
2025, “Although decloratory relief iz designed ro detarmine legal rights or relations before &n
oetual ingory occurs, courts ardinorly will rob render decisions involving future nghts contimgent
gpon events thal may or may not ocour” 40CIVIZ-000017, Defendant’s Fesponse Brel in
Opposition to PlantifT's Motion for Summary Judgment (Second) and Brnef in Support of Mation
fior Dismissal of Amended Complaint, at 7, filed February 5, 2025 (guoting Sopver, 336 N W 2
at 7509, “The court may refuse to render or enter a declaratory judgment or decrée where such
judgment or decree, if rendered or emtered, wounld not terminate the uncertainty or controversy
piving rise to the proceeding.” STHCL § 21-24-10, Defendant argues that granting Plaintifl s moton
provides Plaintiff the opportunity to circurnvent her duties of good fadth and fair dealing in any
Future disqussions with Defendant about relocating the sculptures, and that it would be counter to
the purpose of the Act, “t]e afford secunty against uncertainty with a view toward avoiding
Itigation and setthing rightz before there has been an irrevocable change of position.™ 40CTV22-
000017, Defendant's Reply Brief in Support of Mation for Dismissal of Amended Complaint, at
5-6, filed February 18, 2025 (quoting Kaelp, 214 MW .24 af 654}, Further, Defendant argues that
declaratory judgment would not ternimate the uncertanty or controversy related fo tnggering of
the sale provision of the May 5, 2004, Agreement because, as above, a court must consider how
the parties' adherence to, or breach of the duties of good faith and fair dealng occurred, and such
conduct cannot be fereseen.

While this Court disagrees that o declaratory judgrment would permit Plamtiff to skint her
duties of good faith and fair dealing, this Court agrees this  declarstory judgment at this time is
urwize hecause this Courl lacks knowledge of the parties” conduct, including good faith and fair
dealing, with respect to actions taken which mvolke the balance of paragraph three of the May 5,
2000 contract.

Finally, Defendant argues that Plointiffs statement about the Supreme Court's treatment
of the izsues of ripeness and good faith in Detmers I 5 misleading because there, the Suprems
Cooprt stated, “The condition that “the sculptures are not agreeably displayed elsewhere” does not
impose any obligation on the parties beyond the implied duty of good faith and fair dealing " /d,
at 7-K (quoting Detmers I, 2023 SD 40, at 133, 994 NW.2d ar 457) (emphasis in Defendant’s
oniginal). Defendant’s argument apparently refem to stitements in A0CTVIZ-000017, Plamtiils
Brief in Support of Mation for Summany Judgment (Second), at 3-4, filed November 25, 2024
(mdicating that because the Seuth Dakota Supreme Court held “Costner’s obligation under
paragraph 3 of the May 5, 2000, contrac: is ongoing,” that the Court should grant summary
judgement for Desmers, declasing that “Costmer's decision to unileterally sell Tatanka and relocate
the sculptures would tmpger the sale elause in paragraph 3 of the Apreement unless the partics
agres o another display location,” and that doing so would allow “the clerk to close this matter
subject to the parties” right 10 enforce the sale clause ... 7).
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Bazed on the Supmi_m Court’s findings i Detmers [§ and the analysis and reasons stated
above, this Court need not individually address alleged misstatements by Plaintff to adjudicate
the instant motions filed by Plaintff and Defendant,

As indicated above, for purposes of Plaintiff' s Motion for Summary Judgment (Second),
“[thhe evidence must be viewed most favorably to [Costner] end reasonable doubiz should be
resoheed agumst [Demers].” Millard, 1993 3.0, 18, 18, 389 N'W 2d at 218

Here, Plaintiff has failed 1o overcome her burdern under the Act to show thit the declaratory
judpment sought would “terminate the uncertainty or controversy giving rise to the procesding.”
See BDCL § 21-24- 10, There, there is qo “imminent conflict” needed for 8 declarmtory judemcnt
hecausz there has been no change in msenal circumstonees sines the Supreme Coart’s maling in
Demers 1. The sculptares are still displayed at Tatanka, and the land has not been sold.* Neither
Plaietiff nor Defendant has directly alleged facts or adduced evidence lo show bad faith or unfair
dealing with the other.* Thus, this Court declines to issus the declarutory judgment sought by
Plainti il because this Court will nof speculate about the parties” fiture conduct which mav rgger
the balance of parsgraph three of the May 5, 2000 contract.

As the Amended Complaint averred a single prayer for relief and this Court having foand
iy favor of Defendant under surmmary judgment, this Count mow considers Defendant’s Motion to
Dismiss. Based upon the masoning provided above, this Court deteomined declaratory judgient
Isn't appropriate under Plnntift's action and therefore should be denied. Further, and as a direct
result of no changes in the pamy’s position simce Detmers [, and the request for declaretory
judgment being the only cause of action in this matter, this Court agrees the action should be
dismised.

Accordingly, For the reasons stoled hergin, it i hereby
DRDERED, that Plainnff's Motion for Summary Judgment 1s denied; and i1 55 furiber

ORDERED, that Defendant™s Mofion fu;'/lii;miml of Amended Complaint i pranted
without prejudice.

Dated this 12* day umm.;;d{

ATTESTED:

Clerk of Courts
CARDL LATUSECK

DEFUTY o,
— BREENICQLUSS| e

Vo he préentie] szlc of Tatanka mercly foreshadows the pasaibdEny et the obligaion on Cester to sell the
soulpriurcs, splis the profits, and aaign the copyright will he riggened unbsss the parmies otherwise agree to the
lecation for the display of the sculphuses,” thers s no Detmers Jf, 2023 S0 b, ot 555, 554 NOW, 2d ar 457,
“mifhile Costner adeitted he il intesds 1o sell Teianke, this ot mos signals thoy his corringen obligatios o sell
the sculpsures may vost,™ fa, 2025 S0 40, ar P34, 504 MW 2d an 457-58,

B

Filed an:03/12/2025 Lawrence County, South Dakota 400022000017
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ARGUMENT

Costner spends twenty-seven pages essentially savimg this Court presided over an
appeal n which it did not have subject matter jurisdiction. remanded the case to the
cireuit court for proceedings over which it did not have subject matter junsdiction, and
that the circuit court’s subsequent dismissal cannot be serutimzed becanse this Court
lacks appellate jurisdiction. Costner's arguments, however, are foreclosed by this Court’s
decision in Deimers T and this Court’s Order Directing Appeal 1o Proceed. While
Costner characterizes Detmers” arguments as an “attempd to oversimplity complicated
legal principles.” the reality is that 1ssues thal previously have been decided by 8 court of
last resort, especially in the same case. should be straightforward.

L Lack of subject matter jurisdiction was one of the srounds for the
circuit court’s dismissal.

O remand, the first argument Costner made in support of his motion to dismiss
was that Detmers” claims were not ripe and therefore the circuit court lacked subject
matter jurisdiction, (SR at 399} On appeal and notwithstanding this Court’s Order
Dhrecting Appeal 1o Proceed. Costner now claims that “[t]he circuit court did not 155ue an
order based on jurisdictional grounds, so there is nothing for this Court to review in that
regard.” {Appelles Br. p. 9, n.9)

The carcut count’s Memorandum Dectsion and Order, however. provides in
relevant part:

Defendant moves to dismiss Plaintiff s Amended Complaint because the
requested declaration would msufficiently account for future. speculative
events. Defendant argues three points.

First, that the Cirouit Court lacks junisdiction because the matler is not
ripe. Defendant argues that the issues presented to the Supreme Court and

found ripe in Dermers [, are different from the instant request for
declaratory judgment in Plaintiff s Amended Complaint, requiring a new



examination of ripencss. While Declamatory Judgment 15 appropnate with
respect to rights which will acerue in the future if conilict 15 imminent and
rights are presently determinable, this case is unlike Kneip because
Plaintiff"s specific request invelves parties” rights and obligations that are
il currently existing or even determinable,
Defendant relies on the premaise that the parties’ duties of good faith and
fair dealing are required, but not guaranteed, to show the matter
s not ripe because how a court rules in the future will depend on how the
facts develop.
This Court finds the Defendant's argument reasonable. While Detmery [
and /T established that the language of the contract is unambiguous, it 1s
mere speculation how any party s future acts will or will not reflect good
faith and fair dealing in context of the May 5, 2000, contract,
(SR 450-451) {imternal citations and guotation marks ootted ). Contrary to Costner s
assertion, lack of subject matter junisdiction served as a basis for the circuit court’s
decision,'
IL. Detmers” declaratory jud gment claim is ripe.
Costner claims that Detmers” declaratory judgment action is not ripe because it is
based upon a “future, contingent, and highly speculative right.” {Appellee Br. p. 11).
Aceording 1o Cosiner, because he has “no present obligation, Detmern: correspondingly
has no present right for the circuit court to determine and articulate.”™ (fd.) Costner’s
argument fails for four reasons,
First. Costner umlaterally moving the sculptures was not speculative or

hypothetical. Costner listed the real estate upon which Tatanka s located for sale and

ndicated in the real estate listing that the sculptures “will be relocated by seller.”

! Costner began characterizing the circuit court’s decision as not being based on
qurisdictional grounds after Detmers responded to this Court’s Order to Show Cause.
Despite a unanimous Order directing the appeal to proceed and no directive from this
Court to revisit the issue in the briets on the merits, Costner dedicates his Jurisdictional
Statement to claiming this Court lacks appellate jurisdiction. Other than Section A
above, Detmers will rely upon her response to the Order to Show Caise with respect to
any appellate jurisdiction 1ssues.



Dietmers If, 2023 8.1, 40, 9 8, 994 N W.2d 445, 451, He also admitted in discovery his
mient was to move the sculptures to another location. (SR 73) Finally, on remand.
Cosner indicated he has completed mockups of the sculptures at the Arkansas location
and that the sculptures would be displayed “prominently and with grandeur.™ (SR 422).

Second, a real controversy existed between Costner and Detmers with respect to
the interpretation of paragraph three of their Agreement. Costner clammed that he had
satisfied all of his contractual duties and had no further obligations under the Agreement.
Fretmers £ 2023 8.1, 40,9 20, 994 N W.2d at 454, Detmers” position, on the other hand,
was that there was an ongoing obligation for the sculptures to be “agreeably displayed
elsewhere™ and that if Cosiner were to unilaterally move the sculptures, it would trigger
the sale clause in paragraph three of the Agreement. [d § 19, 445 N.W.2d at 454.

Third, once a good faith controversy existed, Detmers could request a judicial
declaration of her status and rights based upon future events, Kneip v Herserh, 214
N.W.2d 23, 96 (5.1, 1974) (*The hiberality to be afforded the construction of the
Declaratory Tudgment Act, becanse of its remedial goals, should allow, however, the
decision of present nights or status which are based upon fufure events when a good-faith
controversy is brought before the courts™). In fact, some of the goals of the Declaratory
Judgment Act are to establish guidelines for parties™ actions o prevest an actual invasion
of parties’ rights and to avoid expense. fd. al 647-648; see alvo Jensen v Dep. of
Correciions. 2025 8.D. 35,9 27, --N.W.3d-- (quoting Cherrie v. Virginia Health Servs.,
fic.. 787 S.E.2d 855, 859 (Va. 2016) (declaratory judgment statutes permit the

declaration of rights before they mature) (emphasis added). As a result. the notion that



Detmers would have fo wail for Costreer to unilaterally move the sculptures before she
could obtain a judicial declaration that it would trigger the sale clanse 1 not tenable.

Fourth, and most important, this Court already held that Detmers” claims were
ripe “because a real controversy exists as o the nights and obligntions of the parties under
the Agreement in the event Costner unilaterally moves the sculptures from Tatanka.. ..
Dretmers I, 2023 8.0, 40,9 31 n. 1, 994 N W.2d a1 437.n. 1.° And if that was the
controversy, then this Court’s interpretation of paragraph three in the Agreement as being
an ongoing obligation and that Costner unilaterally moving the sculptures would trigger
the sale clause was the halding—not “mere dicta”™ or a “dscussion of a possible
eonsequence....” (SR 409y, (Appellee Br. p. 8},

To the extent Costner wanted to reargue that there was in fact no controversy and
that this Court’s holding was a speculative and impermissible advisory opinion, those
arguments should have been made to this Court on a petition for rehearing—not on
remand to a subordinate court. Costner’s imvitation to relitigate issucs that had already
been decided by this Court, and the circuit court’s acceptance of that invitation, have

served only to prolong the case and drain the resources of Detmers and the judiciary.

? Costner relies upon Soever v 5.0, Board of Acet., for the proposition that declaratory
judgments involving contingent events are not ripe, 526 N.W.2d 747, 750 (5.1D, 1995,
{Appelles Br. pp. 16-17). He does so notwithstanding the fact that this Court relied on
Boever in ruling against Costner on the ripeness issue, concluding that when the facts
mdicate an imminent conflict. a declaratory judgment action is “sufficiently npe.”
Oreteers {1, 2023 5. D, 4009 31 n. 1. 999 NOW2d 445, 437 n. 1 (citing Soever, 526
N.W.2d at 7500,



ML The circuit conrt’s dismissal of the declairatory judgment claim
pursuant to ST § 21-24-10 §s an abuse of discretion because it was
based upon an error of law and violates the mandate rule.

South Dakota Codified Law § 21-24-10 provides “[the| court may refuse to render
or enter a declaratory judgment or decree where such judgment or decree, if rendered or
entered, would not terminate the uncertainty or controversy giving rise to the
proceeding.” Circuit courts have discretion to grant or deny a declarstory judgment,
North Star Mut, Ins. Co. v Kneen, 448 N.W.2d 908, 911 (85.10. 1989). For example, if
there are individuals who have a legal interast in the outcome of the declaratory judgment
that were not made parties to the action, the circuit court may properly refuse to make a
declaration. Reval Indem. Ca, v Metropolitan Cas, Ins. Co. of New York, 128 N.W.2d
111, 114 (5.1 1964y Sumilarly, if the pleadings raise issues beyond the narrow scope of
the declaratory judgment subject matter, and those additional ssues will remain in
controversy, the circuit court may properly refuse to make a declaration and instead
schedule a nal on the merits of all issues, O 'Conmnor v King, 479 NW.2d 162, 165 (5.D.
15913,

In support of his claim that the circust court properhly dismissed Detmers’ action
under SIDCL § 21-24-10. Costner relies on the same arguments that he relies apen for his
claim that Detmers’ declaratory judement action iz not ripe. (Appellee Br. pp. 15-18)
But according to Costner, unlike the ripeness claim, which deals with lack of subject
matter jurisdiction. the dismissal under SDCL § 21-24-10 is purely discretionary. ([ at
m 15},

An error of law, however, 18 an abuse of dscretion.  Wagmer v Tovar, 2023 5 D,

44,9 20, = N.W.3d --- (oting Alman v Rumbeolz, 2002 8.1, 79.% 7, 648 N, W.2d ¥23,



825 (per curtam}). And whether a court has subject matier jurisdiction to preside over a
declaratory judgment claim is a question of law. Bingham Farms Trust v City of Belle
Fowrsche, 2019 8.0, 50, 79 11-17, 932 N.W.2d 921-922; Boever, 526 N W.2d a1 749,
{*We are only faced with the legal question of ripeness™).

While Costner repeatedly claims. in perfunctory fashion, that a declaratory
Judgment will not terminate the controversy, he convemently neglects 1o ¢ite the
pleadings and Detmers IT that set forth the specific controversy. Detmers IT plainly sets
forth the controversy between the parties: “In particular, the parties disagree whether
Costner has any remaimimg obligation umder the Agreement to sell the sculptures, spht the
sale proceeds, and return the copyright to Detmers if he unilaterally relocates the
sculptures from the agreed location al Tatanka.™  Dieteiers [T, 2023 8.1, 40,9 17, 994
M.W.2d at 453, And that question was not inspired by Detmers” desire for an advisory
opinion or this Count’s willingness to engage in some hvpothetical intellectual exercise,
Instead, it was Costner listing the Tatanka real estate for sale and indicating the sculptures
“will be relocated by the seller™ that was the impetus for this action. /4. at | 8, 994
N.W.2d at 451,

The controversy was legitimate, as Detrmers [ “did not discuss or even
acknowledge the possibility that Cosiner might decide to relocate the sculptures in the
future, nor was there any determination whether Detmers would have any rights under the
Agreement in the event the sculptures were no longer displaved at Tatanka.” I at § 18,
904 N.W.2d at 453. This Court held that Detmers® claims wera ripe, which included the
declaratory judgment claim. 7d at 931 n 1 994 NW.2d at 457, n. 1. Ultimately. this

Court held that “Costner’s decision to unilaterally sell Tatanka and relocate the sculptures



would trigger the sale clause in paragraph three of the Agreement unless that parties agree
to another display location.™ Fol at 9 29, 994 NOW.24d at 436

Costner also claims that the Amended Complaint permitted the circuit court to
revisil the ripeness wsue and dismiss Detmers” case. The Amended Complamt, however,
only added a handful of paragraphs that referenced Detmers 1T and amended the request
for a declaration in a manmer that wsed the language of the holding in Detmers [T almost
verbatim.?  The claim remained the same (i.e. declaratory judgment) and the declaration
remained the same—Costner umilaterallv relocating the sculptures would trigger the sale
clause in paragraph three of the Agreement. In short, Detmers” Amended Complaint
sought to reduce this Court’s holding to a judgment and end the controversy.

Coster injects arguments, which were not raised prior to Deomers [T or in that
appeal, suggesting Detmers has duties of good faith and fair dealing and to not “prevent™
Costner from performing in the fiture, He then suggests these future occurrences, or the
lack thereof are grounds for dismissing Detmers’ declaratory judgment claim. But none
of those clams were rased by the pleadings and none of them relate to the resolution of
what was solely at issue (1Le., whether Costner could unilaterally relocate the sculptures
without triggening the sale clause in paragraph three).! That question is solely one of
contract interpretation and it is not impacted by any facts, whether past, present, or filure.

This Court’s holding related to the nipeness of Detmers” declaratory judgment
claim and the interpretation of paragraph three of the Agreement are the law of the case.

Swrith v. Wipi Group, USA, fnc., 2025 5.1, 26,9 29, 23 N.W.3d 168, 172, Within that

* Under what in hindsight was the mistaken belief that no party could make a meritorious
objection to that language and no jurst would ever sustain it
4 In that sense. Costner 13 attempting to benefit from problems he creates.



doctnine, there is no stronger male than the mandate rule. 188 Wnght & Miller, Federal
Practice and Procedure § 44783 (3d ed.. updated May 21, 2025) “Principles of authority,
however, do inhere in the *mandate mle™ that binds a lower court on remand to the law of
the case established on appeal. The very structure of a hierarchical court system demands
as much™) {internal quotations in original). The circuit cournt violated the mandate of
Dretmers I, commitied legal error, and therefore abused its discretion.”

CONCLUSION

Many vears ago, Costner convinced a South Dakota curcunt court that he and
Detmers agreed to “permanently™ display the sculptures she created a1 Tatanka in the
ahsence of his five-star resort. It allowed him to keep the sculptures and the copyright to
the sculptures. It resulted in Detmers receiving a pittance of the rovalties contemplated
by the Agreement and placed her completely at his mercy with respect to reproducing her
work.

When it was no longer eonvenient for Costner, Tatanka was not g0 “permanent.”
He ligted the real estate for gale and miendad to unilaterally move the seulplures free
from any obligation to Detmers,

This Court’s epimon in Diefmers [, however, obstructed Costner’s plans. 8o, on
remand. Costner charactenzed the opinion as an advisory opmion. rased issues that had
previously been rejected in Detmers 1, and successlully convineed the ciremt 1o do what
it had been reversed for daing previously—dismissing Detmers” case. That decision

plainly violated this Court’s mandate, drained Detmers” time and resources by forcing her

*KSome federal circunts review whether the mandate rule forecloses the tnal court’s
actions on remand under the de nove standard. Ball v Lefifanc, 881 F.3d 346, 350 (5th
Cir. 2018). Other federal circutts hold that a violation of a court of appeals” mandate 15 a
per se abuse of discretion. Am. Cowretl of Blind v Muuchkin, 977 F3d 1, 3 {D.C. Cir.
20200,



o play Iegal whack-a-mole, and drained judicial resources by relitigating 1ssues that had

already been determined by South Dakota’s highest court.

Detmers respectfully requesis that the circuit court’s decision be reversed and that
il be directed to enter Detmers” proposed order or any other relief this Court believes wall

prevent the relitigating of these same issues on a third occasion. {Appellant’s Br.. App.

012-013).°
Respectfully submitted this 18th day of August, 2025,
WOODS, FULLER, SHULTZ & SMITH P.C.

By /s Andrew B. Damgaard
Andrew R. Damgaard
FO Box 5027
300 South Phillips Avenue, Suite 30K
Sioux Falls, SD» 57117-5027
Phone (6035) 336-3850
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Russi janklowabdallah.com
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* Undoubtedly, the next 1ssue that will “pop up™ 15 whether Costner can tie up Detmers in
futwre litigation by claiming a jury needs to determine if her refusal to let Costner move
the sculptures wherever he desires violates her duty of good faith and fair dealing, As
mentioned, this Cowmt does not have to address that issue to resolve the declaratory
Judgment action. To the extent the Court does want 1o address the good Faith and fair
dealing issue, Detmers” arguments related to that issue are et forth im Section [11. of her

opening brief.
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