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PRELIMINARY STATEMENT

Appellant Don Charlson will be referred to as “Don.” Appellee Angela Charlson
will be referred to as “Angela.” Exhibits are referred to as Don’s trial exhibit followed by
aletter and number (for e.g. “DTE A (1)”) or Angela’s trial exhibit followed by an
exhibit number (for e.g. “ATE 1”). The Appendix (“App.”) contains documents
referenced in SDCL 8 15-26A-60 (8), including but not limited to the Court’s Findings of
Fact and Conclusions of Law (“FOF” or “COL”; App. 2) aswell asthe Pre-Marriage
Agreement (“PMA” and “App. 3”) at issue on appeal. Docket items are referred to as
“Docket” with a corresponding docket number (for e.g. Docket No. 173 is the PMA).
References to the transcript, page, and line numbers will be referred to as “CT Pg., lines”
Excerpts from transcript cited below are attached as App. 4. Other citations to the record
or legal precedent will be as governed by SDCL 15-26A generdly.

JURISDICTIONAL STATEMENT

On June 27, 2016, the Honorable Michael Day entered afinal judgment from
which this appeal is being taken (App. 1). Appellee filed Notice of Entry of Judgment
and Order on July 1, 2016 (App. 5). This Court has jurisdiction over this appea dueto
the fact the Trial Court entered a final Judgment and Order and Notice of Appeal was
timely filed by Don on July 28, 2016 (Docket No. 3385).

CONCISE STATEMENT OF LEGAL ISSUES

Angelainitiated a declaratory judgment action in this case to have the Court
interpret and enforce a Premarital Agreement (“PMA”) (Docket No. 2). Don answered
the declaratory action denying such PMA was enforceable and also disputing Angela’s

interpretation and application of the PMA to marital assets obtained by the parties



through joint accounts during the lengthy marriage. The Court bifurcated enforceability
and interpretation and conducted atrial on October 16, 2014, ruling that the PMA was
enforceable (Docket No. 351). A subsequent trial was conducted in which the Court
ultimately ruled on interpretation and application of the PMA. Don appeals the
interpretation and application decision (App. 1). Don further reasserts on appeal that if
the PMA isinterpreted as the Trial Court interpreted it there exists alack of mutual
consent rendering the PMA unenforceabl e as a matter of law. Therefore, the legal issues
before this Court, with the most relevant authority, would be as set forth below.

1. The Trial Court erred in interpreting the PMA in away that permits tracing of

earnings or property through the joint marital bank account of the parties and in
the application of marital loans that neither party testified existed.

Most Relevant Authority

Sanford v. Sanford, 2005 SD 34, 694 NW2d 283;
Prunty Const., Inc. v. City of Canistota, 2004 SD 78, 682 NW2d 749;
State v. Schouten, 2005 SD 122, 707 NW2d 820.

2. Whether the Trial Court’s adoption of Angela’s expert report constituted
reversible error based on the alack of foundation.

Most Relevant Authority

Meligan v. Dept. of Revenue and Regulation, 2006 SD 26, 712 Nw2d 12;
Johnson v. Albertson’s, 2000 SD 47, 610 NW2d 449.

3. If tracing is allowed into the joint marital bank account, and if the PMA is
interpreted to create “marital loans,” mutual consent did not exist.

Most Relevant Authority

Geraetsv. Halter, 1999 SD 11, 588 NW2d 231;
Read v. McKennan Hosp., 2000 SD 66, 610 Nw2d 782;

DCL 53-3-3.



STATEMENT OF THE CASE AND FACTS

The parties were married in Deadwood, South Dakota, on January 23, 1993 (FOF
1; App. 2). Angelaretained Attorney Dick Pluimer to draft the PMA on January 21,
1993 (FOF 5; App. 2). The parties met with Angela’s attorney and signed the PMA on
January 22, 1993 and were married the next day (FOF 4; App. 2). Plaintiff and
Defendant are partiesto adivorce action filed in Minnesota, In Re Marriage of Donald
M. Charlson and Angela K. Charlson, Olmsted County Court File No. 55-FA-13-1830
(FOF 1). The Minnesota Court bifurcated the case and granted the parties a divorce on
February 18, 2014 but has yet to rule on adivision of marital property (FOF 1; App. 2).
Plaintiff initiated this Declaratory Judgment action to determine the enforceability and
interpretation of the PMA (Docket No. 2).

The PMA provides for a parties right to maintain separate assets which existed as
of the date or marriage (App. 3). Asto separate property, the PMA provides in paragraph
two that “Each party acknowledges and agrees that all property acquired or owned by the
other as of the date of this Agreement shall be and remain the sole and separate property
of that party” (App. 3). The PMA further addressed in paragraph four that any property
acquired from and after the date of marriage through the utilization of joint marital bank
accounts shall be considered marital property and “shall remain marital regardless of
designation of title or ownership:”

4. Marital Property. Except as specifically provided above,

property acquired by the parties from and after the date of the

marriage, and continuing through the course of the marriage, shall

remain marital property. No waiver, release or relinquishment of

any right, title, claim or interest in and to the separate property of

the other shall be construed as a relinquishment of any right or

interest in marital property. Property acquired from and after the
date of the marriage, and continuing through the course of the



marriage, shall remain marital property regardless of designation
of title or ownership of such assets. (App. 3) (emphasis added).

Asnoted, The PMA addresses the relinquishment of rightsin separate property. 1d.

The PMA provided a mechanism for the acquisition of marital property “from and
after” the date of marriage (App. 3). The PMA states in paragraph seven that the parties
areto create a“joint marital bank account” in which each party isto deposit earnings or
separate property to both fund ordinary marital expenses and acquire any marital property

from and after the date of marriage:

“The parties agree to create, Upon marriage, ajointly owned bank

account, and each agrees to deposit into such account, earnings or

separate property, at an amount necessary to pay ordinary and

necessary living expenses of the parties, and any acquisition of

marital property.” The payment of other ordinary living expenses,

such as taxes, insurance, utilities and miscellaneous repairs shall be

paid from the joint marital bank account (App. 3) (emphasis

added).
The joint marital bank account, therefore, had two identified purposes per the terms of the
PMA. Thefirst purpose is payment of ordinary and necessary living expenses from and
after the date of marriage. The second stated purpose is the acquisition of marital
property during the marriage. No other purpose, or interest, isidentified for the joint
marital bank account. Given these exclusive stated purposes, the funds identified in the
joint marital bank account obtained the irrevocable character of marital.

The PMA also protected separate earnings or property which the parties chose to
not deposit into the joint martial bank account through a commingling clause found in
paragraph five of the PMA (App. 3). In sum, Don’s interpretation is that the joint marital

bank account contains only marital funds and no party maintains any separate interest in

that joint martial bank account or the marital property acquired by that account. Don’s



interpretation also allows for the parties to keep separate earnings or property separate if
not otherwise deposited into the joint marital bank account that, again, had only two
stated purposes under the terms of the PMA.

The parties opened the joint marital bank account (“7183”) contemplated by
paragraph seven of the PMA in April of 1993 (FOF 250; App. 3). The parties also later
opened another joint marital bank account (“2730") (FOF 451). Angela continued to
maintain separate accounts throughout the twenty plus year marriage (FOF 155; CT Pg.
345; lines 1-2).

Although the record in this case is admittedly substantial in scope, the dispute
over the interpretation of the PMA isnot. The PMA required both parties to deposit
earnings or separate property into the joint marital bank accounts (“7183”and“2730”) to
pay ordinary marital living expenses and for the acquisition of any marital property
acquired “from and after” the date of marriage (FOF 21; App. 3). Those were the only
two purposes of that account under the terms of the PMA. Don’s interpretation yields the
result that a party relinquishes any claim to separate earnings or property by depositing it
into the joint marital account identified in paragraph seven of the PMA because fundsin
the joint marital account were only to be utilized for the two identified purposes; one
being the acquisition of “marital” property acquired from and after the date of marriage
(FOF 21; App. 3). Further, Don’s interpretation is that a party could, and did, maintain
separate earnings or property, even if comingled, if the party did not deposit the same
into the joint marital bank account from and after the date of marriage (FOF 21). Don
does not dispute that if Angela made adecision to utilize separate accounts maintained

during the marriage to acquire or manage separate property that it remained Angela’s



separate property under the PMA.

Angelainterprets the PMA to protect her separate property or earningsin the joint
marital account even when the joint marital account was utilized to acquire marital
property from after the date of marriage. Angela proposed and the Court adopted the
following findings of fact:

FOF 20. Any separate property interest in funds Plaintiff

transferred into the joint 7183 account did not change the character

of her separate property interest or otherwise result in a change of
her separate property to marital.....(App. 2)

FOF 86. Plaintiff’s position is if her separate funds are traced into

an asset, despite her separate funds flowing through joint accounts

prior to the purchase of that asset, the acquired asset remains

Plaintiff’s separate property. Ex. 1K, P.3, Bate #27551 (App. 2)

(emphasis added).
Asaresult of thisinterpretation Angela retained experts to attempt to “trace” those
separate earnings or property deposited into the joint marital bank account for the
entire twenty plus years of the marriage (FOF 88). Despite the fact that the PMA
identifies the joint marital bank account as ajoint marital bank account Angelalabels
it (“7183”) as a“pass through account” (FOF 127) and that it contains “a combination of
Plaintiff’s separate property and marital property” (COL 27). In addition, Angela’s
expertstook it a step further and created alleged “marital loans” in such joint marital
bank account when those alleged separate interests were paid towards a separate
asset from and after the date of marriage (FOF 26). Thisinterpretation, in an
approximate estate of six million dollars, awarded Angela approximately eighty seven
percent of assets and Don approximately thirteen percent of assets (CT Pg. 776; lines 14-
25; Pg. 777; lines 1-9). Angelatestified that she did not understand

either tracing or the marital loan created by her retained experts (FOF 154).

10



Angela submitted a Finding which was adopted by the Trial Court that stated that
the characterization of the separate earnings or property deposited into the joint marital
accounts over atwenty year plus marriage really depended on what the parties “want to
be marital” (FOF 23). In regards to tracing earnings or separate property after Angela
decided to deposit the same into the joint marital bank accounts, and the issue of loans,
Angela admitted that such was not her understanding of the PMA but rather she “had to

agree” to “marital loans” that her experts created:

.... Butin my heart of hearts, and at absolutely — | can — like I'm
testifying right now, | did not make amarital loan. And they'did in
their way of doing things. | had to agree. | had to say “We haveto
let that be a marital loan.” But [ know and Donny knows that |
didn’t borrow any money from our joint account for my 7191
account. | kept that separate.

Q: So when you transferred money from your 7183 [joint marital
bank account] to 7191 and your expert treated it as a loan, it’s your
testimony it was not meant to be aloan?

A: It was not meant to be aloan.

Ms. Lawrence: Y our Honor, | would move to exclude the Value
Tracing Report, asit clearly does not follow what Ms. Charlson
believed they were doing during the marriage and what her
testimony is today, what these transfers were meant to be. It’s the
fictitious methodology report that doesn’t match their life or her
intention or her interpretation of the pre-marriage agreement.

The Court: Ms. Rohr?

Ms. Rohr: Thank you, your Honor. Ms. Charlson testified
yesterday she is not a financial expert, and she didn’t know how
financia tracing going back 25 years works. Sheis able to testify
to what sheintended. Thisiswhat the tracing experts have come
up with and she’s not qualified to answer that question. Thank
youl.

L If not immediately clear, “they” are Angela’s retained experts.

11



The Court: Thank you. Your motion is denied. (CT Pg. 375, lines
11-25; Pg. 376; 1-12) (emphasis added; bracketed material added).

Seealso CT Pg. 442; lines 18-21, Pg. 449; lines 9-13; Pg. 461, lines 23-25; Pg.
462; lines 24-25).

Based on the testimony above, Angela proposed Findings of Fact which were
subsequently adopted that set out to avoid the implications of Angela’s testimony:

FOF 152. Both parties acknowledged they did not keep track of
any marital loans

FOF 153. Plaintiff was unaware she was creating any marital
loans.

FOF 154. Both Plaintiff’s and Defendant’s” expert testified it is
common for parties to not under stand the movement of funds and
how that impacts separate tracing. It is also common for partiesto
not understand how movements of funds impacts marital and
separate property claims. Tr. 970; 1-9. But that is not dispositive
of whether or not loans were created. (emphasis added).

FOF 155. It was Plaintiff’s practice to transfer her separate
property to joint accounts when there was going to be a larger
purchase of an asset. Tr. 345, 460-462. During the marriage, there
were occasions that an asset would be purchased and Plaintiff
would either transfer her separate funds prior to or just after the
purchase. Although Plaintiff used her separate funds at times, if a
marital loan existed in the account, the marital loan was paid back
first, and VCG did not credit the Plaintiff with the use of her
separate funds. Despite the fact Plaintiff was unaware of how the
marital loan concept worked, the methodogy used by the
Plaintiff’s expertsis consistent with the contract terms of the PMA.
(emphasis added).

FOF 157. Both parties deposited funds into various accounts to
pay living expenses. Plaintiff also deposited her separate fundsinto
joint accounts. Plaintiff’s funds were, in part, funding ordinary
living expensesin addition to purchasing assets that have martial
value and separ ate value (emphasis added) (App. 2).

> The cite Angela provided for the allegation that Defendant’s expert agreed was Tr. 970;
1-9. A review of that portion of the transcript does not support that conclusion.

12



No explanation is provided for why Angeladid not utilize a separate account to
fund purchasesif Angela had, at that time, wanted to preserve a separate interest in the
marital property being acquired from and after the date of marriage. Also no explanation
has ever been provided for how to segregate Angela’s Separate earnings or property
deposited into the joint marital bank account between ordinary living expenses and the
acquisition of any marital property as provided for in paragraph seven of the PMA.

In sum, Don’s interpretation is that if a party chose to deposit separate earnings or
property (as each was required to do by the PMA) into the joint marital bank account that
any alleged separate interest in such earnings or funds terminated. Thisis, again, because
the joint marital bank account only had two purposes; payment of ordinary expenses from
and after the date of marriage, and the acquisition of marital property.® Further, Don
agrees with Angelathat the parties never agreed to any alleged marital loans, that no
marital loans were made throughout the marriage, and that there was never any written
consent to any alleged marital loan (FOF 152, 153, 154, 155,157; App. 2). Don
respectfully request that this Court conduct its de novo review of the PMA and interpret it
consistent with the interpretation advanced by Don.

ARGUMENT AND AUTHORITIES

1. The Tria Court erred in interpreting the PMA in away that permits tracing of earnings
or property through the joint marital bank account of the parties and in the application of
marital loans that neither party testified existed.

*Don’s expert Tom Harjes analyzed the financial history of the parties joint bank account
and opined based on such financial analysis that Angela earned atotal of $1,613,231.00
during the marriage and contributed 37.3 % of her available funds to the parties monthly
living expenses and acquisition of marital property while Defendant earned
$2,964,667.00 during the marriage and contributed 70.9 % of his available funds for the
same. DTE V; Schedule 1, (CT Pg. 1367; lines 11-25; Pgs. 1392 lines 1-25; Pg.1393 lines
1- 25).

13



A. Interpretation and construction of the PMA is done under ade novo review.

Under South Dakota law, a PMA is a contract which is subject to the rules of
contract interpretation. Sanford v. Sanford, 2005 SD 34, 694 NW2d 283. Interpretation
of acontract is a question of law reviewed de novo. Prunty Const., Inc. v. City of
Canistota, 2004 SD 78, 1 10, 682 NW2d 749, 753 (citing Fenske Media Corp. v. Banta
Corp., 2004 SD 23, 18, 676 NW2d 390, 393). This Court gives no deference to a circuit
court's conclusions of law and applies the de novo standard. State v. Schouten, 2005 SD
122, 19, 707 NW2d 820, 822-23 (citing City of Deadwood v. Summit, Inc., 2000 SD 29,
19, 607 Nw2d 22, 25).

B. No separate interest exists in joint marital bank account.

As set forth above, the Trial Court adopted Angela’s FOF 155 which interpreted
the language of the PMA to allow for the tracing of separate earnings or depositsin
which a party made the decision to deposit into the joint marital bank account from and
after the date of marriage. This interpretation was adopted despite the fact that Angela
had separate accounts available to her throughout the marriage and chose to deposit such
funds into the joint marital bank account (FOF 155; CT Pg. 345; lines 1-2). Don’s
interpretation yields the result that either party’s decision to deposit separate earnings or
property into the joint marital bank account terminated any separate interest. Angela’s
decision to deposit separate earnings or funds into the joint marital bank account
relinquished any separate property claim because, by the terms of the PMA, the stated
purpose of that account was only to fund ordinary living expenses of the parties and the
acquisition of martial property. This is why the PMA identifies the account as a “joint

marital bank account” (App. 3).
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Upon deposit into the joint marital bank account, the PMA states only two
purposes for the joint marital bank account and does not make any reference to tracing or
loans. Based on the fact there were only two purposes of the joint marital bank account,
one being the acquisition of any marital property, the lack of any such language about
tracing or loansis not unexpected. That type of tracing language would have been
expected if earnings or property deposited into the joint marital bank account were to be
considered something other than marital (App. 3). Upon deposit, the PMA does not treat
these as “comingled” funds because they are, by definition, marital funds which could not
have been utilized for any purpose other than marital based upon the language of the
PMA (App. 3). Again, the parties were required by the PMA to deposit separate earnings
or property into the joint marital bank account for ordinary marital expenses and to
acquire any marital property acquired from and after the date of marriage (App. 3). The
PMA does not contemplate reliance on the alleged intent of either party as to such funds
from and after atwenty year plus marriage; rather, it defines the account as ajoint marital
bank account and identifies the marital purpose for which it was created (App. 3).

Angela acknowledged in FOF 155 it was “Plaintift’s practice to transfer her
separate property to joint accounts where there was going to be alarger purchase of an
asset” CT Pg. 345 lines 1-25; Pgs. 460-462. Despite such transfers to the joint martial
bank account prior to the acquisition of marital property from and after the date of
marriage, Angela still wants the PMA interpreted to preserve a separate interest or “part”
in the joint marital bank account:

FOF 157. Both parties deposited funds into various accounts to

pay living expenses. Plaintiff also deposited her separate funds into

joint accounts. Plaintiff’s funds were, in part, funding ordinary
living expenses in addition to purchasing assets that have marital

15



value and separate value. (emphasis added) (App. 2).

The words “that have marital value and separate value” do not exist in the PMA (App. 3).
Paragraph seven only states that it is ajoint marital bank account to be utilized to acquire
marital property. This Court has routinely held that “[c]ontracting parties are held to the
terms of their agreement, and disputes cannot be resolved by adding words the parties left
out.” Gettysburg School Dist. 53-1 v. Larson, 2001 SD 91, 111, 631 NW2d 196, 200-01
(citation omitted). This Court should not add the words that Angela’s attorney did not
include when he drafted and finalized the PMA the day before the parties were married.

Angela’s interpretation of the PMA would aso have this Court interpret the use of
“any” in “any acquisition of marital property” in paragraph seven as aterm of restriction
rather than inclusion. In fact, Angela’s proposed COL 23 which was adopted by the Trial
Court wants the Court to find that it really all just depends on what the parties “want”
(COL 23). That COL providesin pertinent part:

23. Paragraph 7 of the PMA does not say “all” property purchased

with from the joint account is martial property. Rather it provides

that the account may be used to acquire property the parties want to

be marital. .... (App 2).
Thisisinconsistent with the plain language of the PMA. The intent of the parties asto the
purpose of the joint marital bank account is clearly stated in the PMA. Paragraph seven
does not use “may” nor does it reference what the parties “want” (App. 3). Don further
submits that Angela’s attorney could have drafted a PMA that utilized terms such as
those now proposed by Angelabut did not. This Court has held “it is not the function of
this Court to rewrite a contract.” South Dakota Cement Plant Com ’n v. \Wasau

UnderwritersIns. Co. 2000 SD 116, § 24, 616 NW2d 397, 404. This Court should not

now rewrite the PMA to include terms such as “may” or “want.” The purpose of the joint

16



marital account was to acquire marital property.

As stated above, Angela’s interpretation of the PMA adopted by the Trial Court
requires the parties to litigate what each party “want[s] to be martial” (COL 23). As
this Court understands, the problem with attempting to determine what a divorce litigant
“wants” in regardsto classifying transfers and property up to twenty years old is that
the litigant may not remember such things and, if an assumption is to be made, such
interpretation invites post hoc revisionist history. Angelatestified generaly:

Q: When you transferred money from 7183 to 7191 what was your
intention for that money?

A: I don’t know what date. I can’t remember these things. This is

— that’s why I got experts to do all this. This is 20 years of different

accounts and into different accounts. It’s very confusing to me and

— I’m sorry. I just have to rely on my experts.... (CT Pg. 449; lines

19-25).
In addition to this general testimony, Angela also testified as to numerous instances
where she had no idea what her intent, or her “want” had been over atwenty plus year

marriage with thousands of transactions being reviewed:

Q: So you transferred $9,500 from your joint account to the home
federal account, $7,500 from 7191 to your Simple IRA; correct?

A:Yes.

Q: And your claiming that entire transfer is your separate property?
A: That’s the experts — | — thisis— that’s for the people, yes.

Q: What was your intent at the time?

A: | havenoidea (CT Pg. 445; lines 13-22).

Q: Yet your claiming those are all your separate property?

17



A: That’s what the experts say.

Q: So, throughout this, were you transferring money from your
7191 account to your IRA’s while, at the same time, borrowing
money from the marital estate? Are you maintaining a separate
interest in the money?

A: | had no ideaat thetime (CT Pg. 452; lines 21-25, Pg. 453;
lines 1-3).

Q: So when there’s that much marital funds in the joint account,
how is it that you’re claiming transfers to 7191 are your separate
property?

A: That is a question for the experts. | have no clue.

Q: And as the same time of that transfer, look back at Page 65, you
had borrowed $73,537 from the joint account; correct?

A: What lineisthat?

Q: Line 861.

A: I don’t — thisis something the experts have to tell you what

happened. | am not capable of doing this. Thisis— you’re going

to have to see how they did it with their formulas and that kind of

stuff. They tried to explainittomeandI.... (CT Pg. 448; lines

16-25, Pg. 449; line 1-4).
The plain language of the PMA did not require such speculation, guesswork, or
conjecture about the joint marital bank account. It does not depend on alitigant’s post-
divorce “intent” or “want[s].” Once a party made a decision to deposit Separate earnings
or property into the joint marital bank account the decision, or “intent” was clear. That
joint marital bank account was to be used for two purposes — again, one of those stated
purposes was the acquisition of any marital property acquired from and after the date of

marriage. Further, paragraph four also provides “property acquired from and after the

date of the marriage, and continuing through the course of the marriage, shall remain

18



marital property regardless of designation of title or ownership of such assets” (App. 3).

Angela had separate accounts throughout the marriage (FOF 155). When Angela
made the decision to put separate earnings or deposits into the joint marital bank account
from and after the date of the marriage any separate interest in those separate funds
terminated because the joint marital bank account could only be used for the marital
purposes identified by paragraph seven of the PMA (App. 3). Angela cannot now be
permitted to revisit her decision, or, as set forth below, have her experts create afiction of
amarital loan to further bolster her allegations of separate interests.

C. No marital loans existed.

As noted above, Angela’s experts created “marital loans” from Angela’s alleged
“separate interests” in the joint marital bank account referenced in the PMA when such
alleged separate interests were subsequently transferred back into other accounts. Angela
testified, however, no such marital loans ever existed during the marriage:

.... But in my heart of hearts, and at absolutely — | can — like I’'m

testifying right now, | did not make amarital loan. And they didin

their way of doing things. | had to agree. | had to say “We haveto

let that be a marital loan.” But I know and Donny knows that |

didn’t borrow any money from our joint account for my 7191

account. | kept that separate.

Q: So when you transferred money from your 7183 to 7191, and

your expert treated it as a loan, it’s your testimony it was not meant

to be aloan?

A: It was not meant to be aloan (CT Pg. 375; lines 11-21).
This testimony resulted in Angela’s need to acknowledge the following in her proposed

Findings which the Court adopted in full:

FOF 152. Both parties acknowledged they did not keep track of
any marital loans (App. 2).
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FOF 153. Plaintiff was unaware she was creating any marital loans
(App. 2).

To adopt an interpretation creating fictitious marital loans, when no written consent or
mutual understanding of the same ever existed, defieslogic. A retained litigation expert
cannot and should not dictate to a client what that party to a contract wanted, or allegedly
intended. Thisis especially so when that litigation expert, as here, must then rely upon
such alleged “intent” of that same party. This Court has repeatedly noted that a party, nor
its expert can claim a version of facts more favorable to their position that that which they
testified to under oath:

Plaintiff cannot claim aversion of the facts more favorableto his

position than he gave in his own testimony. Swee, supra; Meyers,

supra. It follows that a party who has testified to the facts cannot

now claim amaterial issue of fact which assumes a conclusion

contrary to his own testimony. See Also Lien v. Lien 2004 SD 8, P.

31, 674 NW2d 816, 827 (stating that a party “cannot now claim a

better version of the facts than he testified to himself” and as a

result “the trial court did not err in dismissing the claim”); Loewen

v. Hyman Freightways, Inc., 557 NW2d 764 (SD 1997) (stating

that a party “cannot now assert a better version of the facts than his

prior testimony and ‘cannot now claim a material issue of fact

which assumes a conclusion contrary to [his] own testimony.”).
Lalley v. Safeway Steel Scaffolds, Inc., 364 NW2d 139, 141 (SD 1985). Angela’s experts
are bound to this settled precedent. Angela’s proposed a FOF adopted by the Trial Court
that states her experts concluded it is also common for “parties to not understand how
movement of funds impacts marital and separate funds” (FOF 154). Thisisthe
proverbial attempt at an end run around this settled precedent. Angelatestified in her
“heart of hearts” there were “absolutely” no loans and “it was not meant to be a loan”

(CT. Pg. 375; lines 11-21). Thisisnot a misunderstanding of any sort — it isthe sworn

testimony of Angelaasto afact. This Court should not only reject the attempt to trace
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Separate earnings or property into the joint martial bank account of the parties utilized to
acquire any marital property from and after the date of marriage, but it should also reject
the attempt of Angela’s experts to create the fiction of amarital 1oan when the parties
testified that no such loans existed during the marriage of these two parties.

The PMA dictatesin 8 (c) that neither party shall bind, or attempt to bind, the
other to any indebtedness except on “written consent” (App. 3). The “marital loans”
created by Angela’s experts were never in writing because Angela testified “it was not
meant to be aloan” (CT Pg. 375; line 21). Plaintiff testified she did not obtain
Defendant’s written permission before borrowing money from the marital estate to pay
expenses for an asset she now claimsis her separate property (CT. Pg. 441; lines 20-22;
CT Pg. 804; lines 15-20). Again, for any and all of the reasons above Angela’s
interpretation of the PMA, identified through report of her retained experts, should be
rejected as it ignores the language of the PMA as to the purpose of the joint bank account
and ignores the parties testimony as to the allegation of loans.

2. The Trial Court erred in adopting Angela’s expert report which lacked foundation and
which was inconsistent with the terms of the PMA.

This Court has routinely held that value of expert opinionsis no better than the
facts upon which it is based. Meligan v. Dept. of Revenue and Regulation, 2006 SD 26,
712 NW2d 12, 18. In Méligan the Court noted:

We have consistently noted that “[t]he value of the opinion of an

expert witness is no better than the facts upon which it is based. It

cannot rise above its foundation and proves nothing if its factual

basis is not true.” Haynes, 2004 SD 99, 1/ 29, 686 NW2d at 664

(quoting Wiedmann v. Merillat Indus., 2001 SD 23, {17, 623

N.W.2d 43, 47-48).

In this case, the report and opinions of Angela’s experts are based on their own
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interpretation of the PMA (See, for e.g. CT Pgs. 1202-1204). Settled law dictates that this
Court gives no deferenceto the Trial Court’s interpretation of the PMA, and this Court
should certainly not give deference to aretained litigation expert’s interpretation. If this
Court’s interpretation of the PMA isthat the deposit of separate earnings or property into
the joint marital bank account to pay ordinary marital expenses and to acquire any marital
property after the date of marriage terminates any separate interest of either party the
entire report of Angela’s expert is fatally flawed and must be rejected.

Angela’s experts also base the report largely on the “intent” of their client. As set
forth above, the provisions of the PMA, asto the joint marital bank account acquisitions
of marital property, does not require or permit an examination of the parties subjective
intent after the decision was made to deposit funds. Even if aparty’s “want” or “intent”
up to twenty years after the fact mattered, however, Angelais not a competent source for
foundation on any such conclusion because the record is replete with her own admissions
asto transactions that she “can’t remember” (CT Pg. 449; line 21); “I have no idea” (CT
Pg. 445; line 22), and that “I have no clue” (CT pg. 448; line 19). Angela’s experts
cannot rise above the flawed foundation upon which they rest their opinions as to alleged
intent.

Angela’s experts also create the fiction of a marital loan, obtained without written
consent, that even their client testified under oath never existed nor wasit the intent of
the parties for their ever to be martial loans (CT Pg. 375; lines 11-25; Pg. 376; lines 1-
12). Again, Angela’s experts rely on their interpretation of the PMA to create a marital
loans even though it had to be first admitted neither party kept track of any alleged loans

(FOF 152) and Angela herself was unaware she was creating loans (FOF 153). Angela’s
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Findings conclude by stating that “Despite the fact Plaintiff was unaware of how the
marital loan concept worked, the methodology used by the Plaintiff’s experts IS
consistent with the contract terms of the PMA” (FOF 155). Neither is correct. Neither
party knew how any such loans worked because no such loans were ever contempl ated,
considered, discussed, nor did either party receive written consent for the same as
required by paragraph eight (c) of the PMA (App. 3).

This Court addressed the appropriate role of an expert in South Dakota in Johnson
v. Albertson’s, 2000 SD 47, 11 25, 610 NW2d 449, 455 where it stated in pertinent part
that:

The purpose of expert testimony isto assist the trier of fact and not

supplant it. Experts do not determine credibility. This stateisnot a

trial by expert jurisdiction (citations omitted). The value of the

opinion of the expert witness is no better than the facts upon which

isit based. It cannot rise above its foundation and proves nothing

if its factual basis is not true.”
Angela’s expert report should be rejected asit has no basisin fact or the terms of the
PMA and therefore proves nothing. This Motion was made, and denied, by the Tria
Court at the appropriate time in the trial and after Angela testified contrary to her expert’s
report (CT. Pg. 375; lines 11-25; Pg. 376; lines 1-12). Angela’s sworn testimony
demonstrates that the “factual basis [for her expert’s report and testimony] is not true”

and it should have been excluded as lacking in proper foundation.

3. If tracing is allowed into the joint marital bank account, and if the PMA isinterpreted
to create “marital loans,” mutual consent did not exist.

An agreement is the result of a mutual assent of two parties to certain terms, and,
if it be clear that there is no consensus, what may have been written or said becomes

immaterial.” Geraetsv. Halter, 1999 SD 11, 1 16, 588 NW2d 231, 234 (quoting Watters
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v. Lincoln, 29 SD 98, 100, 135 NW 712, 713 (1912) (citation omitted)). “There must be
mutual assent or ameeting of the minds on all essential elements or termsin order to
form a binding contract.” Read v. McKennan Hosp., 2000 SD 66, 1 23, 610 NW2d 782,
786 (citations omitted). Whether there is mutual assent is afact question determined by
the words and actions of the parties. Id. { 25 (citation omitted).

Consent is an essential element of acontract. SDCL 53-1-2(2). “Consent must be
free, mutual and communicated.” Richter v. Industrial Finance Co. Inc., 88 SD 466, 472,
221 NW2d 31, 35 (1974) (citing SDCL 53-3-1). “Consent is not mutual unless the
parties all agree upon the same thing in the same sense.” SDCL 53-3-3. The existence of
mutual consent is determined by considering the parties words and actions. In re Estate
of Neiswender, 2003 SD 50, 1 20, 660 NW2d 249, 253 (citing Coffee Cup Fuel Stopsv.
Donnelly, 1999 SD 46, 592 NW2d 924). “An enforceable contract requires [mutual
assent].” SDCL 53-1-2(2); Braunger v. Show, 405 NW2d 643, 646 (SD 1987). “There
must be mutual assent or a meeting of the minds on all essential elements or termsin
order to form a binding contract.” 17A Am.Jur.2d Contracts 8§ 26 at 54 (1991); See Miller
v. Tjexhus, 20 SD 12, 16, 104 N.W. 519, 520 (1905). A unilateral intent is not enough to
make a contract binding. Langer v. Segerwald Lumber Co., 262 Wis. 383, 55 NW2d
389, 392 (1952).

This Court has already reviewed ample testimony from Angelathat she did not
understand the tracing analysis nor ever contemplate such would need to be done on the
joint marital bank account of the parties. To summarize, though, Angelatestified:

Q: Yet your claiming those are all your separate property?

A: That’s what the experts say.
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Q: So throughout this, you were transferring money from your
7191 to your IRAs while, at the same time, borrowing money from
the marital estate? Areyou maintaining a separate interest in the
money?

A: | had no idea at the time.

Q: You had not idea at the time what?

A: That | would have to do atracing.

Q: What do you mean by that?

A: | had noidea| would have to do atracing and what was going

on, that it would be like this. That this would be — thiswas — this

is what’s happened (CT Pg. 452; Line 21-25; Pg. 453; lines 1- 9).
Don aso did not agree with the Angela’s expert report, or the allegation that once
separate earnings or property were deposited into the joint martial bank account that they
allegedly retained a separate interest:

Q: So when Ms. Charlson claims that she has a separate property

interestsin all of these assets, it is her position that she maintains —

every time she deposited money to your joint account, she

maintained a separate property interest in it. Do you understand

that?

A:Yes| do. | understand what she said.

Q: Do you agree with that?

A: No. Idon’t agree with that. There was never a discussion

relating to the fact that she was doing this. She would have had the

ability to keep her assets separate, had she wanted to. She could

have easily written checks from other placesif she wastrying to

keep assets separate. 1t was never understood by me that was what

her intent was. She could have wired money. She could have

transferred monies. If she didn’t — she could have written checks

on her 7191 account (CT Pg. 755; lines 11-25; Pg. 756 lines 1- 3)
(emphasis added).

Q: There’s been a lot of testimony about the different businesses
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that you two own. Were those businesses acquired with funds
from your joint account?

A: All of them.

Q: So the Buffalo Wild Wings, Sioux Falls Massage Envy, Rogers
Massage Envy, Taco Johns of Pine Ridge, Edward Jones
Partnership, those were all acquired with assets from your joint
account?

A: All of them were (CT Pg. 762; lines 17-25).

A: Tinterpret it that, again, if we’re just speaking about the joint
account that — she had income, | had income. Y ou could classify it
as hers was distributions, mine was Edward Jones income. You
could classify that mine was a much greater number than hers, but
I still call it joint income. That’s the way | interpret it.

Q: Do you know your total earnings over the course of the
marriage, approximately?

A: Yes. TheBaker Tilly Group said it was 2.6 million.

Q: Do you know, approximately, how much Ms. Charlson earned
during the course of the marriage?

A: $1.6 million.
Q: Do you know the approximate size of the estate?
A: Five and ahalf to six million.
Q: And under Ms. Charlson’s interpretation of the pre marriage
agreement, approximately what percentage do you get compared to
what she would get?
A 1 think the Value Consulting Group said I’m at about 13 percent
and she’s at about 87 percent (CT Pg. 776; lines 14-25; Pg. 777,
lines 1-9).
If the Court’s interpretation of the PMA is that a tracing is appropriate, and that a

separate interest was maintained in the joint marital bank account, neither party

understood that. “There must be mutual assent or a meeting of the minds on all essential
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elements or terms in order to form a binding contract.” Read v. McKennan Hosp., 2000
SD 66, 1 23, 610 NwW2d 782, 786 (citations omitted). Whether there is mutual assent isa
fact question determined by the words and actions of the parties. I1d. 25 (citation
omitted). The testimony and actions of the parties in this case contradict Angela’s
interpretation on the two key points and dictates that if such interpretation is upheld there
was no mutual consent to it a the time the PMA was signed. Angela cannot now claim a
version of facts contrary to her own sworn testimony. Lalley, 364 NW2d at 141.

In addition to neither parties’ testimony, or actions, supporting an interpretation
allow for tracing through the jointly owned joint marital bank account, the parties also
both testified there were no marital loans. Angela, in fact, testified there were
“absolutely” no loans nor were transfers meant to be loans at any point during the
marriage (CT Pg. 375; 11-21). Don’s testimony was no different than Angela’s
testimony:

A: When | look back, if that was what her actual intention was, |

guess I’d say I’d be upset about it. | never had any idea at all she

was borrowing money from our account, which she doesn’t either,

she stated yesterday. | had no idea records were back and forth

record and records were being taken of her owing marital assetsto

our joint account. The Value Consulting Group has to have 50

assumptions, maybe even 100. Ididn’t count them, but there was

many statements that say they assume this or they assume that.

We’re dealing with millions of dollars and the assumptions didn’t

make senseto me (CT Pg. 766; lines 15-25; Pg. 767; line 1).

Q: And you heard Ms. Charlson’s testimony yesterday that that
wasn’t what — there was no marital loan?

A: As she stated, she nor I ever used the word “loan.” We never
discussed the word “loan.” I had no idea that she as borrowing
money from this account, again, the one that | put most the money
in, that she was borrowing money from it.

Q: So she never asked your permission to borrow money from
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7183?

A: The word “loan” was never used (CT Pg. 771, lines 23-25; Pg.
772; lines 1-7).

Again, the Trial Court’s interpretation allowing for “marital loans” in the parties joint
marital bank account has no basisin the PMA. There are no separate interestsin ajoint
marital bank account. If the Trial Court’s interpretation is affirmed, neither party
consented to that interpretation and accordingly no mutual consent existed. Don submits
that under the Trial Court’s interpretation there was alack of mutual consent resulting in
the conclusion that the PMA is not an enforceabl e contract.

CONCLUSION

This Court should conduct its de novo review and reverse the Trial Court’s
interpretation of the PMA. Tracing through ajoint marital bank account with only two
stated marital purposes was not provided for by the terms of the PMA and neither party
testified they either understood or conducted themselves in such a fashion throughout the
marriage. Interpreting the PMA to create marital |oans, which was the fiction of
Angela’s experts and in direct contradiction to Angela’s testimony, isalso aflawed
interpretation. Last, and if the Trial Court’s Interpretation were to be affirmed neither
party consented, through actions or through understanding, to an application of the PMA
as set forth by the flawed report of Angela’s experts. This Court should reverse the Trial
Court, remand this case to address the assets consistent with an interpretation of the PMA
consistent with its terms and the parties mutual understanding. Such an interpretation will
alow Angelato preserve any separate interests that she decided she wanted to protect
during atwenty plus year marriage, identify marital assets acquired through the

utilization of the joint marital bank account, and subsequently allow the Minnesota
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divorce Court to divide all marital property in that proceeding.
Appellant respectfully requests oral argument.
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APPELLANT’S APPENDIX NO. 1
JUDGMENT AND ORDER




STATE OF SOUTH DAROTA

) IN CIRCUTT COURT
COUNTY OF BUTTE ) FOURTH JUDICIAL CIRCUIT
ANGELA K. CHARLSON, ) File No. 09CIV14-000006
Plaintiff, ;
. ) JUDGMENT AND ORDER
DONALD.M. CHARLSON, )
Defendant. g

Thils matter came bofore the Court on the 8tk day of July, 2014, to determine the
validity of the Pre-Marviage Agreement of the barties, Pursuant to the Findings of Fact
and Conclusions of Law filed August 5, 2014 and Order of Validity of the Pre-Marriage
Agreement ﬁIed October 16, 2014, this Court found that the Pre-Marrlage Agreement
between Plalntiff, Angela X, Charlson and Dafendant, Donald M. (harlson was valid
and enforceable, and a trial on the interpretation of the Pre-Maiviage Agreement was
orderad,

The tial was hald befére the Honorable Michael W. Day in the Circuit
Courthouse in Belle Fourche, Butte County, South Dakota on April 20-24, 2015, and
Angust 24-27, 2015, to Intexpret the Pre-marriage Agreement ag it relates to the assets
and debts of the parties, which included a determination of what, of the existing assets
and debis, is separate broperty, what is marital, or & combination of hoth saparate and
marital property, as well ag, to the extent necessary, the value of sald assets,

Plaintiff was personally present and represented by counsel, Shelly D. Rohr, B,
of Wolf, Rohr, Gemberling & Allen, PA (Order to Adwmit Nonresident Attorney dated

FILED

JUN 27 208
RSB

Appellant's Appendix Page0001 By,




March 9, 2015); Linda Lea M. Viken, Esq of Viken & Rigging Law Firm; and Eva
Cheney-Hateher, Esq, of Cheney-Hatcher & McKenzie Dispute Resolution Center, PLIC,
Defendant was personally present and represented by counsel, Amber Lawrence, Esq, of
Dittxich & Lawrence, PA (Order to Admit nonresident Attorney dated February 23,
2015) and Michael K. Sabers, Esg. of Clayborne, Loos, & Sabers, LLP.

The Court has considerad the testimony and evidence offared by the parties, the
arguments of counsel, all the files and yecords, and has been fully advised herein. The
Court entered and filed its Findings of Fact and Conclusions on April 8, 2016, which
Findings and Conclusions are incorporated herein by reference; and the partles were
provided notice of such Findings and Conclusions of the Court on June 13, 2016, now,
therefore, it is heraby;

ORDERED, ADJUDGED AND DECREED that the Court’s determination of the
parties’ debts and separate property, marital property, or a combination of both
separate and marital property, pursvant to the Court’s interpretation of the Pre-
Marriage Agreement, as well as, to the oxtent necessary, the value of sald assets, shall be
aa st forth bn this Court’s Findings and Conclusions,

Dated this 27tk day of June, 2016, _
BY THE,CCTIRT:
=,
{
THE HONORABLY. MICHARL W. DAY
CIRCUTT COURT JUDGE

ATTEST:

LAURA SCHMOKER
Clerk of Court
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APPELLANT’S APPENDIX NO., 2
TRIAL COURT’S FINDINGS OF FACT
AND CONCLUSIONS OF LAW




STATE OF SOUTH DAKOTA

} IN CIRCUIT COURT
S8,
COUNTY OF BUTTE } FQURTH JUDICIAL CIRCUIT
ANGELA K. CHARLSON ) Civ. No, 14.06
. ) '
Plaintift, )
)
v, )
) FINDINGS OF FACT AND
DONALD M, CHARLSON ) ’CONCLUSIONS OX LAW
)
Defendant. )

The above-entitled matter came on for trial betore the Court on July 8, 2014 to determine
the validity of the Pre-Marriage Agreement of the parties, Parsuant to the Findings of Fact and
Conclusions of Law filed August 5, 2014 and Otder on Validity uf.Pre-Marriage Agreement
filed October 16, 2014, this Court found that the Pre-Marrlage Agreement between Plaintiff,
Angela K., Charlson, and Defédant, Donald M. Chaelsorf, was valid and enforceable and 2 teial
on the interprotation of the Pre-Marriage Agroement was ordered. :

A trial was held on April 20-24, 2615 and August 24-27, 2015 to interpret the Pre-
Marriage Agrecrnent as it relates to the assots and débts of the parties, which Included a
determination of what, of the existing nssets and debts, is sepuraie property, what is marital
ptoperty, or a combination of both sepatate and marita) property, as well as to the extont
necessary, the value of said assots, Plaintiff was personally present and represented by sounsel,
Shelly D, Rohr, Esq. of Wolt, Rohr, Gemberling & Allen, PA (Otder to Admit Nonresident
Attormey dated March 9, 2015); Linda Lest M. Viken, Fsq, of Viken & Riggius Law Firmg and
Bva Cheney-Hatchet, Bsq, of Cheney-Hatcher & Mok enzie Dlspute Resoluion Center, PLLC,
Defendant was personally present and represented by counsel, Amber Lawrtetiee, Esq. of Dittrioh

& Lawrence, PA (Qrder to Admit nonresident Altorney dated February 23, 2015) and Michael

K. Sabers, Bsq. of Clayborne, Loos, & Sabets, LLP,

APR 0§ 2015
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The partles submitted pre<irial submissions as well s post-trial proposed findings,
concluslons and legal arguments, The parlies also filed objeotions (o the other parties’ proposed

findings and conchugions, Testimony at trinl was provided by

Plaintiff, Angels Charlson

Defendant, Danald Charlson

Jennifer Logtfler, CPA/ABY, ASA

Qulnn Drispoll, CPA/ABY, AM

Carol Joy O'Rourke Yohnston (Midge)

John M. Miichell, CPA, CVA, CFP

Rachel M, Buse-Flaskey, CPA/ABVICEF/COMA
Thomas W. Harjes, CPA/APV/CEE, CVA: and
Stacl Stoot,

Defendant submitted the testimony of Alicla Brader, a Reoords Custodian for Bdward
Jongs, and Todd Robertson, a sharcholder In two businesses with Defendant, vin trial deposition
transoripts. (Cites to the trial transcript will be desoribed as %7 Page:Line” (for example: “1v.
45:10-15"). Cites 1o trlal deposition for Todd Robertson will be deseribed ag “D. Robertson Tr,
Pageiline”, Cités to trial deposition for Alicia Brader will be desoribed as “D. Brader 1r,
Page:ling), '

On Pebruary 9, 2016 Defendant submitted a Motion to Reopen the evidence in this matter
fo take into evidenoe Plaintiff’s Second Amended 2011 add 2012 Federal Income Tax Retums as
well as an Amended Schedule 1 to the Baker Tilly Report based on the same. A telophonic
bearing was held on Mareh 2, 2016, On March 6, 2016 this Court entered un Order Denying
Motlon 10 Reopen. |

Huving considered the swom testimony of the patties and their witnesses, all the recordy!
and files hetein, including all submissions, as well as the evidence intcoduced, both oral and

documentary, the arguments of counsel, and being fully advised as to all matters pertinent hereto,

the Court makes the following:

' The Court notes that over 27,000 pages of evidence was submitted i this matter,

Lage &
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FINDINGS O FaCT

R The parties were mamied on January 23, 1993 in Pennington County, South
Daleota. The Defendant sought o dissolution of the marringe In the State of Minnesota, which
was setved upon Plaintiff on June 11, 2012, In Re Murriage of Donald M. Charlson v, Angela K,
Chavisan, Court File No. 55-FA-13-1830, Distriet Court Fanily Diviston, Third Judiciol Circutt,
Statg of Minnesota, County of Olmsted, Extibit 18, The Minnesota Comt bifurcated the case and
granted the pasties u divoree on February 18, 2014, The issues temaining before the Minhesota

Court are spousal malntenance, division of property and debis, attoney fees, and other financial

matters involving the parties, A division of property and debts a8 well as other Snancial matters .

cannot be determined in Minnesota until this Court interprets the provigions of the Pre-Marrlage
Agreement.

2 At the time of the parties” martiage Plaintiff had two minor children, ages 11 and
7 from her provious marrlage and Defendant bad theee minor children, ages 3, 11..and 9 from
his previous matriage. Plaintiff had an ownershlp intevest in theee Taco John's restautants and
Defendunt was working 25 a finaneial advisor at Edward Jones,

3 At the time of marriage, Plalntiff owned a home 1o Belle Fourche, South Pakoia
and ownded a a fifty percent interes in the followdng businasses: Taco John's Plne Ridge (“TIPR,
Ine); Taco John's Belle Fourche, Tne. (*STI™; and Taco John's Mlssion, Ine, (“IMCCS™,
Plaintiff was in the process of selling her interest in TIPR, Inc. as well as her home I Bello
Fourche, PlaintifC had a Norwest checking account, an Edward Joney Investment Account
(4012), miseellansous personal property and two vehicles, Plalntiff had an existing mortgage of
$58,000.00 on her Bells Fourche home and approximately $90,000.00 of personally guaranteed
business debts, (Ex, 1.A.(1), Bates 00001 1),

4, The parties entered Into a Pre-Marrtage Agresment (herelnafter “PMA™) in the

State of South Dakota on the 22* day of January 1993, In Belle Fourche, South Dakota, B,
1Af),
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5, The parties’ PMA was drafted with assistance of connsel? afier the disclosuse of
agsets. Plaintiff was interested in protecting her business interests and other separate property ng
Defendant had a negﬁtive net worth af the time of thelr mamiage, Defondant previously testified
at the trial in July 2014 and the cowt found that part of the reason for the PMA was 10 protect the

Plaintiff's nssets and businesses.

b, The Plaintiff flled this Declaratory Judgment action fo  determine the
enforeeability and Interpretation of the PMA.

7. A hearing an the enforoeability of the PMA cams before the Court on July 8,
2014. By Findings of Fact and Conelusions of Law dated Auguat 5, 2014, the Court found the
parties’ PMA valld and enforceuble.

8. Thiz Court is now interpreting the PMA executed by the parties in the State of
South Dakota, to determine whether the assets and debts of the parties are separate propery,
masital property, or u combination of both separate and marital property, See Order on Seope of
Ivsues for Trial filed March 6, 2015. The Coutt §s not deciding what is an “equitable” division of
the parties’ debts and assets, The Court proviously Found the PMA was ot unconseionable when
executed and he reasons for the PMA were valid, Conelusion of Law § of Findings of Fact and
Conclusions of Law filed dugust 5, 20142 |

9, Courts are dealers of equlty In the eourttoom day in and day out, However, Pre-
Martiage Agreements are ereatures of eontract, While one party may feel the contract terms are
no longer fulr at the time of enforoement, the court's role is to saforce what the parties previously
contracted for, Walker v, Walker, ?009 S.li 3, 765 NW.2d 747, Smetara v. Smetana, 2007
S.D. 5, 726 N.W.2d 887; Sonford v. Sanford, 2005 8., 34, 694 N.W.2d 283,

* Attorney Richard A, Pluitner, law flim of Catr & Pluimer, P.C. of Bells Fourche, South
Dakota, counsel for Plalntiff, drafited the PMA.
* The Court is taking Judletal natiee of all the records and flss In 1his case.

Pape 4

Appellant's Appendix Page0007




10, Since this Court found that the PMA i3 valid atd enforceable, that maiter is now
res judicatet, and the law of the case.’ The PMA governs the parties’ rights and obligations upon

legal separation/divoree.

1. The PMA protects separate business ititerests of the patties heteto as well as ofher
assets-in the event of dissolution of their marriage.

{2 Delfendant claims thit at the tims of the matrioge he owned a retirement plan
through his employment with Bdward Jones which consisted of a 401(k) and a profit sharing
plan. However, Defendant’s Exhibit A to the PMA stated that Defendant had “0 assets” at the
time his signed the PMA. The issue of whother Defondant had rotirement accounts at the time of
the murrlage is res Judicats having been litigated in the previous hearing on July 8, 2014,
Thersfore, the Defendant did not have o retirement scoonnt gt the time of the marriage.

3. During the parties’ marriage, they accuired an Inderest in the following assets for
which Plaintiff is making a separate property claim: Superior Financial Center,. Buffulo Wild
Wings, LLC (*"BDUBS"), Stoux Falls Massage Envy, Inc, (“BPME"), Rogers Massuge Bnvy,
Ine. ("ME Rogers™), Homestead, Fondominium In Notraan, Oklahoma, Edward Jones Joint
Account 7183, Edwurd Jones Joint Tax Account 6236, Edward Jones Incividual Account 7272,
Edward Jones Individual Account 7191, Bdwurd Jones Iovestment Acocunt 1297, Edward Jones
IRA 0552, Edward Jones Simple IRA 0314, Bdward Jores TRA 7610, Edward Jones Roth IRA
7583, BEdward Jones Limited Partnership, Edward Jones Subordinated Parinership, Home Federal
Joint Checking 2730, Hardeore Computer Stock and real propetty In the Badlands of South
Drakota which Plaintitf was gifted from her mother.

14, The parties have an interest in other assets not at jssue 1o theso proceeding as
Plaintff Is not making a separate property cluim to thase assets and such assets ars subjoct to the

jurisdietion of the Court i Ofmsted County, Minnesota.

4 See algo Order on Validity of Pre-Martiage Agreement dated Qctober 16, 2014,
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FINANCIAL BEXPERTS

15, The Plaintiff and Defendant cach retained financial experls to testify in this matter
regarding the value of certain business interests’ and issues regarding the iracing of Paintiifs
separate property claims. The Plaintiff hired Jemnifer L. Loeffler, CRA/ABV, ASA and Quinn A,
Driscoll, CPAJABY/AM of Value Consulting Group, Inc., Chereftufter referred to as “VCG" or
“Plaintifl's experts™) o conduct business appraisals and a separate proporty tracing repott relatlng
to Plaintiff's separate property claims in certain assets. Ms. Loeffler Is the Vice President and
owner of Value Consuliing Group focated ln Minneapolls, Minnesota, Her firm providas
business valuations and litigation support including expert reports and testimony, 1t is
noteworthy that Ms, Loeftler was previously employed s a manager with Baker Tilly Virchow
Kravse, Defendant's experts in this matier, working in the arcas of business valuation and
litigation support, She has been working as a CPA since 1997 and doing business valuation work

since 2001; Her professional designations and at¥iliations kncludo the following:

Centified Public Accountant (CPA), American Instituts of Certified Public Accountants
Accredited In Business Valuation {ABV), American Institiie of Certified Public
Acoountants

Accredited Senlor Appraser (ASA), American Soclety 'of Appraigers

Member, Minnesota Society of Certified Public Accountants:

Member, American Institute of Certifiad Public Accountants

Member, Collaborative Law Institute and Cooperative Practioe Network

£

E3 017 0

16, Ms, Loeffler has been o speaker at nunistous engagements on business valuation
maters. Ms. Loeffler is the author of the topic on nonmaritel elaims in the Family Law Floanciat
Deskbook (2008). Bx, 1E Bate #/850-1852 and Tr. 145-146. Ms. Jennifer Loeffler festifiod
regarding the value of the parties’ business Interest in Buffalo Wild Wings, Rapld City, South
Dakota, known ay BDUBS, as well as offered rebuttal testimony on the valuation of Taco John's
Ping Ridge, LLC, Ms, Loeffler has valued thousands of businesses and has gxporienge in
valuation of franchise businesses, Tr. 146, Ms. Loeffier also testified regarding the methodology

used In the soparate traclng report of Plaintiff*s agsets, which will be discussed below.

’ The parties agreed to uge a valuation dats of Degember 3 | ; 2013,
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17, Ms. Quim Diiscoll is a senlor financial analyst with VCG, She provides business
valuation and litlgation suppott Including separate tracing and expert testimony. Mg, Driscoll
was formerly 2 Performance Auditor for the North Dakota Offise of the State Auditor and an

accountont at Ernst & Young LLP in Minseapolis, Minnesota, Her Professional Deglpnations
and Affitiations ae ug follows;

-~

C Cettified Public Accountant (CPA) - Minnesoia

L Aceredited in Business Valuation (ABY) — American Institute of Certified Public
Accountants (AICPA)

G Accredited Member (AM) ~ American Soclety of Appraisers, Buginess Valuation
Ex. 1E— Quinn Driscoll CV, Bate $1833

18, Ms. Driscoll has beon qualified as an expext in cases related o soparate property
tracings. Ms, Driscoll testified regarding the separate tracing report, Ms. Driscoll wag involved In
the gathering of documents for the Plaintiffs separate tracing report, She was in charge of
teacking the documentation and figuring out what additional documents were needed to complets
the tracing, She was responsible for entering all of the ‘fimancial information into the {racing
model, which I3 an Excel spresdsheet that is wsed by VGO in tracing cases and_ applying
generally accepted methodologies, T 1032,

19, The Defendant hired Baker Tilly Virchow Krause, LLP, (herelnafter referred to ag
"Baker Tilly" or "Defendant's experts") as his financial experts to provide bustness values as well
as & rebuital report to Plaintiff's separate tracing repoxt. Mr, Thomas Harjes is a partner at Baler

Tilly Virchow Krause, LLP, His professional deslgnations and affiliations inchude the following:

Cortifted Public Accountant (19921)
Certified Valuation Analyst (£997)
Accredited in Business Valuation (1999)
Certified in Financial Forensics (2009)

Ex, B3 ~Thomas Harjes OV

LIIEI LS

20, Ms Rachel Buse-Flaskey Is a senior valuation services manager who joined

Baker Tllly in 2013, Her profegsional des! gnations and affiliations include the following:

2 American Institute of Certified Public Accountants: ABV — Accredited in Business

Pagey
Appellant’s Appendix Page0010




Valuation; CFF — Cerlified in Financlgl Farensics; CGMA ~ Chartered Global
Managemeni Accountant

Minnesotn Socioty of Certified Public Ascountants

South Dukota Boclety of Certified Public Accotntants

Business Finanee Instivetor - Univarsity of Soush Dakota

Author of soveral articles related to business vahmtion and litigation support

Ly, B - Rachel Buse-Flaskey CV

LI{1rifl

Ms. Buse-Flaskey teatified regarding her business valuations of the business interests known ag
BDUBS and Taco Johns Pine Ridge, LLC,

21, The parties stipulated to the expert credentials of both VCG and Baker Tilly,

Plaintiff oalled M. thn Mitchell as o rebuttal expert witness at trial to rebut the testimony of
Ms, Buse-Flaskey a8 it related 1o the business valuation of Taca John’s Pine Ridge, LLC, M,
‘Mitehell is 8 CPA with Casey Peterson and Associates in Rapid City, South Dakota, which is a
full-time accounting firm, Z». 108:2-6. He is o certified public acoountant and has been in public
accounling since 1979, He is a moember of the American Institute of CPAs, the South Dakota
CPA Bociety, and the chairman of the South Dakota Board of Accountants. Tr. J08:17.]0. He is
o certified valuation anglyst and obtained that cestification in 1996, e is also a certified
finencial planner and obtained his certification in 1995, Mr Mitchell has performed
approximately 290 business valuations and he fiequently: wstifies in South Dakota'couns a8 an
expert regarding business valuations. T, 107:14-10, Plaintiff provided proper foundation as to
M, Mitchell's expert credentials, '

22 This Court is faced with the consideration of various issues in this mateer, Flest,
this Court is deciding the valuation of two businesses, namely BDUBS, LLC ancl Taco John's of
Pine Ridge, LLC, Business valuations were completed, in part, to complete and finalize the
separate property tracing for the Plaintiff. Defendant completed business valuations 1o ascertain
the claimed marital value of property.

23, Next, thls Court considered Plaintiff®s claimed separate property as set forth in the

separate property tracing report propated by VOG, Ex. 1K In dolng so, thls Court examined the
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fracing of the parties’ various investment accounl, retirement accounts, businesses interests, real
estate and some miscellaneons matiors,

24, The PlaintifPs tracing report is extromely detalled and this Court's findings
contain only a sampling of tracing regarding transactions within identified asset catsgoties,

45, Defondant contends that VCG prepared and submitted it tracing analysis utilizing
different methodologies “based upon PlaintitPs interpretation of the parties’ PMA.”* Loeffler's
direet testimony explalned what methodologies were ysed in the tracing.analysis andd that they
were baved upon generally acoepted methods of tracing as well as the terms of the PMA, not
based wpon Plaintiff's interprotation of the PMA, Tr. 982:5-8.

26,  Defondant contends that under VOG's analysis a “matital loan concepl® was
created. Loetiler oxplained in her testimony that the marital Joan was created by the PMA, that if
marital funds get paid toward a separate usset, it creatss 4 macital Joan. Tr, 968:3-13,

USINESS VALUATY

21. Tho pmtles agroed to value their assets as of December 31, 2013 in thelr
dlssolution of marriags action in the State of Minnesota, i Rel Marriage of Donald M, Charlson
v. dngela K. Charison, Court File No. 55-Fd-13-1850, District Court Family Division, Third
Judicial Clroult, State of Minnesoia, County of Olmsted. This valuation date is also be used by
this Court, The paities agreed to the values of the followlng assets (see Stipulation Regarding
Buginess Valuations and Qrder filed dpril 20, 2015):

ASSET VALUE A3 01 12/31/13:
Oklahoma Condo Proceeds (being hald in frust) $102,782
Sigux Falls Massage Envy (SEME) (75% inferest) $1,220,000
| Ropers Magsage Envy (ME Rogers) (33% interest) $40,000
Superiot Binaneial Centot (33.3% interest) $30,000
Edward Jones Lintited Partnership $236,800
Edwurd Jones Subordinated Partnership $100,000

28, The parties were unable to agres on the value of the parties” interest in BDURS,
LLC and Plaintiff’s Taco John’s of Pine Ridge, LLC, Expert testimony was provided by both
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parties vegarding these two business entities, Plaintiff claims the parties' 10,67% interest in
BDUBS is worth $160,000 while Defendant claims the valve s $310,000. Defendant claims
Plaintif’s Taco John's of Pine Ridge, LLC business is valued at $860,000 while Plaintiff asserts
the business is sepatate property pursvant to the terms of the PMA msd no valuation is needed.
YALUATION oF BDUBS, L1
29, BbUBS, LEC® (the “Company”) was organized as a partnership in the State of

South Dakota on February 1, 2010, The Comapany owns and operates & Buffalo Wild Wings
restaurant franchise losated in Rapid City, South Dakota, The restaurant opened on Fsbruary i
2010. %, 181:24-25 | |

30, Defendant’s ownerhship interest was financed with Four capital contributions
from the parties’ joint 7183 account: $15,000.00 on June 23, 2009, $75,000.00 on September 10,
2009, $35,000.00 on Oetober 13, 2009 and $136,000.00 on Septembe 2, 201"

31, Defendant ergnes that this “final capital contribition of $136,000.00 created a
margin loan” in the joint 7183 aecount as Plaintiff did not contributoe d sufficlent amount of funds
(o cover acquisition of marital property and pay otdinaty and necessary living expenses that
month in violation of paragraph 7 of the parties’ PMA, However, the evidence presented does
not support Defendant’s claim as Plalntiff deposited $100,000.00 info the 7183 account during
September 2011: TIPR Member Draw (09/01/11) of $20,000.00, ST, Ine. distribution
(09713411 of $15,000.00, and & teansfor from 7191 acoount (0919711) of $65,000.00, Plaintiff
contribuied $100,0{50‘00 while Defendant contributed only $12,614.64,

32, The 7183 account had a balance of §290,957.97 as of August 26, 201 1, and afier

payment of all of the check and withdrawls and $100,000.00 in contributions made by Plainttff

® Dfendant's interest in the Company was acquired I 2009,

7 The $136,000,00 payment made on September 2, 2011 was to pay off a corporate loan, Tr,
836:8-10. Both BDUBS and Defendant treated this payient as & capital conteibution, This
cotporate debt payment is identical in nature to the SFME corporate debt payments made by
Plaintifl in early 2012, however, Defendant treated Plaintlff*s cotpotate Joan payrents for SEME
differantly than the corpotate loan payments for BUBS.
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- In September, 2011, the account balance was $228,515.34 at the ond of September, 2011,
Defendant was in charge of tho investments in the 7183 account and cowld have sold investmerts
that month fo freo up cash and avoid a murgin loan, Defendant did not do so,

33, Defendant also argues thal “During (he time feane the parties were making capital
contributions from their joint 7183 account, Plaintif’s 7191 nccoont was “borcowing” fonds
from the parties’ joint 7183 account. Defendant argues that o the tme of the inifial theee caplial
contribulions to BDUBS, LLC in 2009, Plaiutiff bad “borrowed” over §7 3,000.00 of funds from
7183, (Exhibit 1.K,, Schedule AC-1, P, 65-66, lines §77, 886 and 891), Me also argues that at
the time of the fourth capital contribution in September of 2011, the “loan® balance In Plaintfs
7191 nocount had grown to $74,786.00. (Exhibit 1.X., Schedule AC-1, line 1003)” See
Defendants Proposed Finding of Fact 165,

| 34.  Contrary to Defendants claim, the evidence shows that Plaintiff dld not “borrow”
funds from the 7183 aceount as alleged by Defendant in this proposed finding, No marital loan
existed in Plaintiff's 7191 account as of December 31,1998, Between January 1, 1999 and
September 19, 2011, a period of 12 % years, a marital toar was created by applying the terms of
Paragraph SF of the PMA and the balance of the marital Ioan slowly increased over ime with the
deposit of funds whioh could not be directly tied to Plaintifl’s soparate property, thereby helng
treated conservatively by YCG as marital deposits instead of deposits of separate funds such as
deposits of payroll, child support, unknown cashicr’s checks, other miscellaneous checks and
some TIPR ﬂxpehse reimbursements, A transfer of $20,000 from the 7183 aceount into 7191
ocourred on March 21, 2011; of which, $13,681.68 was oategorized as a marital loan due to the
pro rata approach being applied to the transfer by VCG. Another transfer from 7183 into 7191
occurred on June 7, 2011 In the amount of $10,000; of which $6,975.56 was categorized as a
marital Joan due to the pro rata approach being applied w ihe transfer by VCG, However, those
marital funds together with an additional $5,342,76 wets thereafter transferred back into 7183 o
July 15, 2011, No other teansfers from 7183 to 7191 ocoureed prior to the $136,600 BLHUBS
cupital contribution on September 1, 2011, With the transfer of $65,000 from Plalntiffs 7191
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into 7183 on Soptember 19, 2011, the muriial loan batunce existing in her 7191 account wag
$11,474.52. By December 2011, the marital loan balance in 7191 was $0. Ex, 1 K, p. 73, Line
1032, Batc, 27621, The maital loan in 7191 is not a debi owed by the marital estule; it is a dobt
owed by the 7191 account to the marital estate,

35, Defendant also claims that “Outside her regular contdbutions of distributions
from STI and member deaws from TIPR, Plaintiff did not *build np the account” of make a “biy
deposit” into the joint 7183 account to eontsibute to the acquisition of BDURS, LLC in 2009. Iy
fact, during 2009, the joint account was finausing the remodel of TIPR with payments of over
$167,600.00 from the joint 7183 sccount.” See Dafendant’s Proposed Finding of Fact 168,

36, Contraty to Defendant’s ¢lalm, the evidence shows fhat the 7183 account’s
balanee grow from a balance of less than $1,800 in May 1993 to over $280,000 in August 2011,
Clearly the account was bullt up throuph the ysars, While it is true the evidence indicates
approximately $167,000 in payments were made from the 7183 .accoum toward the 2009
remodel of TIPR, the evidence also reflects deposits from TIPR as reimbursement for those
payments totaling over $110,443, The difference of approximately $33,000 was pald for by
Piaintiff’s separate funds in the 7183 account at the timé of the payments on behalf of TIPR’s
remodel,

37, Defendant alleges that “Plaintiff’s experts, VCG, applied a prowrata share
methodology In an effort to ttace o separate property interest from the joint 7183 account to
cupital contributions wsed to acquire an interest in BDURS, LLC.» Ses Defendunt’s Broposed
Tinding of Fact 169, VCG did apply the pro rata approsch et the time the capltal contributions
were made to acquire BDURBS, the reason given was fo remaln congistent with the treatment of
payments made fromn the 7183 account when VCG could not e n speoifie deposit of Plaintiff's
separate funds directly to acquisition of property; In this Instance, the capital contributions
BRUBS. VCG’s pro rata approach was not done solely o try to cteate a separate propesty
interest In an asset; the same pro tata approach was applled to all checks cleared/withdrawals

made from the 7183 actount during the same time period us the eapltal contribuilons,
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38, Defondant alse argues that *VCG ignored Plaintif™s intent at the time of the
teansfer and applied the $65,000.00 to pay down the marital “loan” in Plaintif’s 7191 aceount
and continued utilizing the pro-rata share methodology to determine Plaintiff’s separate property
interest in BDUBS, LI1.C.»

“YCG testified that, desplte the fact Plaintify thought she was transferring her separate
funds into 7183 to go to BDURBS, they had to pay the marital Ioan back to be consistent with
thoir methodology. (Ir. P. 1081, Iine 25, P. 1082, lines 1-23), However, the testimony
conttadiols the methodology vsed to determine Plaintlfl's claimed separate propetty interest in
Taco John’s Pine Ridge.”

“With TIPR, VCG applied a direct teacing methodology 1o the $15,000,00 transfer from
7191 to 7183 on July 7, 1997 and the payments from 7183 (o the sequisition of TIPR that same
motith ..... In that instance, VCG relied upon Plaintifs intent for TIPR to be hcr‘ separate
property desplte a marital “loan” of $7,765.54 existing In Plaintifs 7191 acoount at the Hime of
the transfer,”

“Purthermore, the final capital contribution from the 7183 acoount on September 2, 2011
created o margin loan of $61,195,42 on the 7183 thCDllll'l.....l Plaintiff had $443,258.17 in her
individual 7191 account at the baginning of September 2011 ($74,786.00 she had “borrowed”
froin the 7183 account) yet she failed to transfer fonds from 7191 to 7183 in an amount sufficient
to cover the ordinary and necessary llving expense and acquisition of marital property....
Plaintiff’s actions were a violation of parageaph seven of the PMA.” See Defendant’s Proposed
Findings of Fact 170-173,

39, Contrary to Defondant’s assertions, VCG’s methodology was based upon the
terms of the PMA and generally accepted tracing methods, not on Plaintiffs intent or how the
putties lived thelr life dueing the marrage and therefore, at times, VCG's tracing contradicted
Plaintif’s intent regarding her separate property, Plaintiff testified numerous times that her Infent
was fo purchase sepuraie property with her separate funds, however, the documents refleot the

$65,000 transfer occurred “two weeks plus afler the capital contribution to BDUBS and 0 Sloux
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Falls Massage Envy.” Quinn Drlseoll Cross Exam « Tr. 1259:23-25, Therefore, VCG did not
link those as o direct event. Tr. 1260:1-3, The value of the sgcet hed no bearing on what
methodology was used,

The direct separatesto-separaie tracing methodology used by VCG in assoctation with the
tenequisition of TIPR was applied as TIPR was distngulshed as a separate asset per the pre-
marriage agreensent to begin with, based upon the following facts that were in existence priot to
VO@ s analysis;

B, TIPR was listed as Plainfiff’s separate ngsel on Exhibit B to the PMA and the
complete sate (o Cindy Palmier “never materialized as there was a defanlt by the purchaser.” See
Defendant’s swom Response to Request for Admissions dated September 27, 2013 - Exhibit
1C(2), Bate #157;

b Plainiiff’s separate pfoperty 1990 Pontiac Sunblrd was exchanged for the
rendquisition of TIPR;

C. Plaintiff 13 the sole owner of TIPR; and

d. All TIPR debts assumed by Plaintiff” wers her separate obligations pursuant to
Paragtaph 8B of the PMA, (PlaintifPs separate obligations: pay the seller’s business taxes
owing, the outstanding loans to be paid back to TIPR, Inc., and the BIA loan balance that existed
by Ms. Palmier,) :

Thereafler, the only tracing requited by YOG for this rsacquisition was related to the
$10,000 cash payment to Cindy Patmier, which oceurted on July 7, 1997, Jennifor Laeffler’s
Direst Testimony @ Tt. 974-973,

When the 16.67% intetest in BDUBS was acquired, the evidense reflected Defendant was
named a3 a 16.67% shareholder and both parties were obligated for the corpotate debt; (See
Spouse’s Congent - Defendant’s Exhiblt A1, Page 16, Bute #016). The initial capitul
contribution was therefore pulled pro rata from a mixture of both marital and separate funds,

This differs in how TIER was reacquired.
Plaintiff coutributed over $100,000 o (he 7183 acoount during September 2011, as
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opposed 10 Defendant’s contribution of just over $12,600. The 7183 nccount balance was in
excess of $290,600 ot the end of August, 2011 and as Defendan! was in charge of the
investments in the parties’ accounts at Edward Jones, he could have arranged for the sale of
some lnvestments to contribute further toward the payments made from the 7183 account In
September to avold a margin loan, however, he chose not 1o,

40, The Company operates subject 1o the Franchise Agreement with Buffale Wild
Wings International, Ine. (the “Franchisor) dated August 3, 2009, The Company 1 required to
mike weekly royalty payments of 5% of net sales, weekly advertising fee payments of 3% of net
sales, and local marketing and promotion expenditures of 6.5% of net sales. The Franchisor hag
the right of first refusal in a proposed transfer of an ownership Inferest in the franchise, subject to
certain exoeptions, Transfers require the approval of the Franchisor, The Company receives «
. weekly reglonal vanking report fiom the Franchisor. According lo management, the Company
generally ranks bstween 12 and 19 out of 35 or 36 stores in the reglon based on revere.

41, The Company employed approximately 60 total employees as of the date of the
appralsals in this matter, Including Matt Benne (Business Manager and Plaintlffs nophow), £x,
LE(), Bate #1862 Tr. 23:9-10, The Company leases approximately 10,500 square feet of retail
spage located at 718 Mountain View Road In Rapid City, South Dakota, The Company leases
this space from an vnrelated third party under an agreement that expites August 14, 2019, Ex
1E(1), Bate 11862, |

42, At formation the Compeny invested approximately $1.1 million in leasehold
improvements. Management estimated another $300,000 to $500,000 investment would be
recuired by the Franchisor in thees to five years, Ex. 1E(!), Bare #1862,

43, The Company’s ownership strueture at the date of the appraisals is as follows:

Puge 15
Appellant’s Appandix Page0018




Mutthew Benne 16.67%

Sam Benne , 16.67%
Jock Benne 16.67%
Brian Shepard Nevada Management LLC  16.67%
Don Charlson 16.67%
Brad Hstes & Associates, Ine, 16.67%
Total 100.00%

*Tha Bevnre family s Plainilfl’s relatives,

Ex. 1E(D) Organizational Documents (a), Bale #1960,

44, Transfors of the Company’s stock wre restrieted by the BDUBS, LLC Oporating,
Agreement dated May 1, 2009, Ex. 15(1) Organizational Documents (@), Bate #2022, Tn the
event of a proposed transfer, the Company and remaining Members have the first and second
rights of refusal to purchass the offered interests, 7v, 154:70-12,

43, Many factors tust be considered in the appraisal of 2 business enterprise, Among
them are the pattern of historieal performance and earning, the company's competitive market
position, experience and quality of management and marketability,

46.  Both experts considered the fuctors listed above in their appraisals. PlaintifP’s
oxperts and Defendant's experts used the fair market value dpprodeh to value the Charlsons’
16.67% interest in this restawrant, This 15 based on the accepted method of valuation practice for
the State of Minnesota, I i3 also common in Minnesota to apply a lack of marketability discount
in certain cases,

47, Each expert considered three different approaches to valuation: (1) the cost
apptoach; (2) the income appronch; and (3) the matket approach, Ex. 1E(1) & Ex. 42, After sach
methed is examined, the appralsers correlate the indicated values of the methods emplayed in
sach approach, The weight given to each method s largely & functlon of judgment by the
valuation conaultant, but is based on the quality of the inputs into sach mothod, Tr, 187:2-9, Both
experts agree that little or no consideration was given to the vost approach, as the cost approach
does not consider intangible value, Tr. 165-166, 185, Bused on the analysis of the income and
matket approach there is intangible value to the Company (good will). Both experts placed the

greatost welght on the income spproach, which is also reforred to as the capitalized Income
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method. The market approsch s simply used as a means of corroborating the results of the
Income approash.

48.  Ms. Rachel Buse-Flaskey, Defondant's expert, issued two valuation reports for
BLOUBS, Her first report dated Augost 29, 2014 valued the Chetlsons’ interest al $190,000, Ex,
IL(a). Ms. Buse-Flagkey plaimed that report was issued In error and was tntended 1o be g draft
report. The report wag, however, signed and sent to coungel for the Flalntiff, Afier receiving a
phone call from Defendant, the second report was sent out valuing the Charlsons’ inlerest at
$310,000. Ex. 42. Even assuming the first report was a dralt weport, Ms. Buse-Flaskey adraiited
the report was attered after Defendant reviewed the report Tv, 46:17-10.

49, Ms. Buse-Flaskey's first report Is similar to the vailuation teport of Plaintiff*s
expert and Ms. Buse-Flaskey admitted that the second @)011: was sent out after she recelved the
valuation report of Ms. Jennifer Loeffler, Tr 75. The difference In value between My, Buse-
Flaskey's first roport and Ms. Loeffler's report is only $30,000, Both of Ms. Buse-Flaskey's
reports were signed, Bx. A2, Bave #34 & Ex, 1L(u), Bate 1127859,

50.  The change in valuation after doing a first report With a vélue of $190,000, and a
second report with a value of $310,000, is substantial and ceitalnly ralses the question of the
credibility and reliability of the inputs used in her second report.

51, Plaintif's expert, Ms, Jennifer Loceffler, prepared a business valuation of BDUBS.
Ex. 1E(1), Batey #1854-1921. Her veport indicates the fair matket value of the Charlsons’
16.67% non-marketable, minority ownership interest i the outstanding common stock of the
Company is $160,000, By, 1E(1), Bate #1855 & Tr. 187:12+16,

52, While both experts utilized similar methods of valuation and the reparts an the
value of BDUBS differed in seveeal ares, thore were only three primary aveas of difference in

the two expert teports:

A The first difference is the caplial expenditures assumptlons used in the income

approach method, This issuc bas a $70,000 lmpact on the value of the business,
Tr 194:25, '
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b, The second difference was the application of the pass-through premium used by
Defendunt's experts, also used in {he Income approach method. This difference
has n $50,000 impact on the value of the business, T, 195:2,

i The third difference was is the lack of control discount applled, 7r, 195:34.

The diffexances ocourred in the treatment of the awsumplions used in the income approach
methodology, This income approsch methodology assumes that future growth will be al a
constant rate andd entails developini on estimated ongoing carning amount based on
consideration of the Company's recent historical financial results, The estimpted ongolig
catnings base ls converted to value dividing by a factor called the capitalization rate, which
ssumes earnings will grow al 4 long-torm sustainable growth rate. Buyers and sellers of
bustnesses typically place a great deal of weight on 8 company's historleal eatnings if they are
representative of firture expectations, Fx. 15(1), Bate #1866.

33, Capifel Expendiimres, The Company spert nearly $1.7 million In oapleal
improvements and fixed assets as of December 31, 2013. 'The Company has fized asset nesds on
an ongoing basis. The company hes rowiloe annual caphial expenditures for general replacement
of items uch as televisions, tables and chaies that ate part of the normal upkeep of the restavrant.
In addiiion, the Company is routinely requived by the Franchigor to make additional capital
improveraents, The expert assumptions for the capltal expenditures différed, Ms. Buse-Flaskey
used $50,000 annually and Ms. Loeffler used $147,500 for annwal capital improvements. Me,
Looftler's higher number incorporates both the routine annual expenses and the ongoing
improvements required by the Franchisor, The Franchisor is requiring o major remodel of the
restavrant in 2017, whiol, at the time of the valuation report, was expectsd to cost between
$300,000 and $5(50,000. YCG used a three-year average when woighing 2011, 2012 and 2013 for
capital improverents. Baker Tilly used only $50,000 a year for fiture expociod capital
irnproveme.nts. While $50,000 is reflective of an annual regular need for general teplacement of
ttems, this figwe does not represent capital Improvements requived by the Franchisor in the

futare, v, 173-174,

54, Expert tesilmony also differed on how to normalize acoelerated depreciation. Due
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to start-up costs of the business, It is common to aceslerate the depreciation of certaln asséts as a
tax advantage, VCQ normalized accelerated deproclation to be more reflective of the sconomic

~useful life of mssets in the valuation approach. Baker Tilly capitalized the cash fiow and
sssentially removed the depreciation expenses, Tt ly reasonable that any potential buyer of {his
business would consider the possible capital improvernents that will be necessary in 2017, which
would either affect the distributions to the shareholders or zequire a capital contribution by the
shareholder to make the Improvements, 17, 175.176. Based on the historica) spending of capital
improvements and the eurrent improvements that witl be required by the franchisor, the VCG
agsumption of $147,500 of fnture capitsl improverents 1s the mc;)re reasonable assumption based
oit the year-to-date expenditures already made by the company.

5. By adjusting just the capltal expenditure number In the Baker Tily report to
$147,500 as referenced in the VCG roport, the Baker Tilly concluded value of $210,000 would
be reduced to a value of $240,000, T, 175. ' _ ,

36 Pass Through Premium, Schedule 4 of the VOO report made adjustments to the
Income statement In the vatuation process for income taxes. This theory recognizes that o buyer
of the business would consider the fact that some lovel of tax is going to have to be paid on the
eatnings generated by the company. An adjustment was made for ¢ Corporation fax rlghts.
Baker Tilly made this adjustment, however, they also applied a pass through entity peeminm to
the valuation conelusion, which adjusiment VCG did not apply. The application of the pass
through entity premium is being debated within the financial industry, The coneepl is that there
should be some beneflt to buying a company that is a pass-through entity as compared to a C
Corporation, ag income fows through to the individual in a pass-through entity, VGG indicated
this pass through premiwm is not applicable ng thel individual tax rate for Defendant, who pays
takes as @ Minnesota taxpayer, is higher than the South Dekota corpotate rates, thereby
eliminating any benefit, 7r. 176-181, If the pass through entity slone were eliminatad from the
Baker Tilly repout, the valuation of the business would go from $310,000 to $260,000, 7 179,

The Court finds the application of the pass through entity for this business is not a reasonable
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pssumption,

5T, Lack of Control Discount. Once all of the approaches of valuation are applied,
the ownership interest is determined along with discomnts for lack of control and lack of
inarketability, The lack of control discoumt is determined by utitizing studies for transactions that
have occﬁrred In the matket place based on buslnesses whose owners don't have complete
control. In this case, there are six owners of BDUBS. They need a majority shareholder vote to
effectuate any mgjor doclslons within the business. Tr 788:20-25. The Charlsong' inferest of
16.67% by itself does not provide complete control for making decisions within the business, In
addition, the Franchisor hag significant control over the business, The Franchisor can distate
items that can significantly impact the earnings or cash flow of the owaer of the business. VCG
- applied 8 13% lack of control discount. Bx, JE(1), Bate #1907 and Tr. 189:14.

58, The first Baker Tilly report applied a lack of control discount rate of 20%. Ex.
1L(a), Bare #27878, Boker Tiily eliminated this discount in the second report. Tf all of the Baker
Tilly assumptions remained the same between the first vepott and the second report, except for
the lack of contro) discount being applled; the Baker Tilly valustion of the business would 20
from $310,000 ta $230,000, Tr. 195, The court finds the 15% lack of control discount as applied
by VCGQ is appropriate to BDUBS.

$9. A lack of marketability discount relates to the lquidity of an investment.
Investors generally prefer investments that have access to a liquid secondary markst that can be
readily converted intp oash, A lack of marketability discount is comunonly applled to the
ownership capital of closely beld entitley, as such interests are ot readily transferable. Ex. [E(),
Bate #1910. In other words, the lack of marketability dlscount looks at what a buyer fs willlng to
pay for a stock that cannot be bought and sold on the public marketplace. Both expert repor(s
appiled the same a lack of marketability dscount of 20%, Ex. 15(1), Butel#1870,

60.  Examining the three major adjustment differcnces in the VCG teport and the
Baker Tilly report, and averaging the adjusted values on an isolated basis, the Baker Tilly valus

of the Charlsons’ 16.67% minority interest would be reduced to $180,000, which is more

Yage 20

Appellant's Appendix Page0023




reflective of wheir first voport, Tr. 196, The Baker Tilly second teport has an inflated value for
BDUBS.

6l.  To consider the fair murket value of the Charlsons’ 16.67% non-marketable,
minoyity ownership interest in the outstanding commeon stock of the Company, it is necessary to
consider applicable digoounts for lack of control and lack of matketability, This Court finds the

discounts of the VCG report were based on epproptiate considerations as follows:

Fair Market Value

Value estintate of 100% controlling interest $1,430,000

Fimes: Subject Ownorship Intevest X 1667
Value estimate for 16.67% Intevest (Controlling ownership basts) $238,333

Less: Lack of Control Discount (15%) (835,750}
Value estimate for 16.67% Interest (Marketable, Minority Ownarship Basts) $202,583

Less: Lack of Marketability Discount (20%) (540,517
Falr Market Value Estimale for 16.67% Intarest

(Non-Murketable, Minorily Basisy (Rounded) $160,000

62, This Court adopts the valution report of VOG regarding BDUBS, LLC, The
Charlsons’ 16,.67% non-marketable, minority ownership interast in the outstanding common

stock of BDUBS, LLC is $160,000 vs of Degetmber 31, 2013, T 187:42-15 and Ex. 1E(D,
Bateit1870,

YALUATION OF TACO JOHN'S OF PANE RIDGE, LLC

6. Taeo John's of Pine Ridge (TIPR, Inc.) was initially started by Plaintiif {n 1988,
She owned a 50% interest with her sister, Joyce Benne. 7% 258:4-5. Plaintiff and het sistes
aitempted to sell the business in 1993 to the then manager of TIPR, Inc., Clndy Palmier, ghortly
after the parties’ marrlage. Tr. 258:17-21, Plaintff reacquired the business in 1997 afier M.
Paltnier defaulted in the seller-financed paytments to Plaintiff, Joyee Benne and the loan with the
Bureau of Indian Afirs, 7. 976:8, The business went from a corporation to a single-member
Limited Hability corporation as Plaintiffs sister was no longet involved in the business, Plaintiff
claims Taco John's of Pine Ridge, LLC (hereinafter “TIPR”) i3 her separate propesty based on
the ferms of the PMA. Defendant claims TIPR was an agsot acquired durlng the marriage as &

tesult of the sale and reacquisition and is a marital asset,
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64.  TIPR is a limited Yabillty company in the State of South Dakota, The business is
locaied on the Pine Ridge Indian Reservation. As indloated by tho Franchise Agreéement, (T,
96:15-17) Tago Johns would nwed to approve any ssle or teansfer of the business or tndividual
ownership interest, and the most likely approved buyer of the entire bustness would be an
existing Taco John's franchisee,

65.  Taco John's also retaing a fiest right of refusal on any poiential sale or transfer of
the business, Since this business is located on the Pine Ridge Indian Reservation, any sale of the
buginess wonld alse need to be apﬁroved by the Oplala Sloux Tribe, Tr. 96:18-20. 1 would be
difficult to facilitate a sale to someone not of Natlve American descent, Tr. 96:23-25 & 07:1.2.

66. The detmographic and economic information does not indicate a healthy economy
on the Pine Ridge Indian Reservation given the leve! of poverty, unemployment, and amount of
households receiving public assistance. Shannon County, South Dakota, has more than half its
tesidents (52%) living under the poverty line, and the median hovseheld income is $25,048.
Unemployrent in Shannon County based on the South Dakota Iepartment of Labor estimales is
well above national average at 13.1% and unemployment based on total reservation population
baged on a Bureau of Indlan Affairs estimate is at 89%. £, Hé. Bate#347.

67.  Plaintiff's expert did not prepare a business valuation of Taco John's of Pine
Ridge, LLC based on the terms of the PMA. Plalntiff's position is TIPR remains her separate
property ag it was listed as separaie property at the time of the marriage and the buyer of the
business shortly. after the marrage defaulted on the sale terms resulting i Plaintift taking back
the business.

68,  Ms. Buse-Flaskey prepared a business valuation of TIPR and opined the value of
the business was $860,000, Ex. H2. Ms. Buse-Flaskey has never been involved in the sale of o
buslness on the Pine Ridge Indian Reservation nor did she make & site visit to TIPR, which is a
common practice when valuing o business. She has never valued a Taco John’s business, T

74:14-12,

69, Plaintiff's rebuttal expert was Mr, John Mitchell, & CPA with the ascounting firm
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of Casey Peterson and Assoclates in Rapid City, South Dekots, He hag parformed numerovs
business valuations. In addition, about oneahird of his practios {s transaction-based which
involves the actval buylng or selling of & business, Me, Mioehell has numerous cllents on the Pine
Ridge Reservation and previously worked on the Resetvation. T, 170:13-74, He testified that
tnuking a site visit to this business is extremely il;ipﬁl'lan't. T 109-114,

70, There are politieal fssues and problems on the Pins Ridge Reservation. The
number of potential buyers is enormously srnall and it is very possible & non-tribal member could
not own this business, Plainfiff already altompted to sell the business to a tribal member and the
sule failed. There could bo problems for a fature buyer with the Tribal Council or the Buteau of
Indian Affairs, which could make it difficult to obtain'ﬁnwwing. Tr. 119120, .

71, Plaintif has experienced problems with the Tribal Council in the past. TIPR is
located on tribal grounds. Plaintiff does not own the underlying land and she currently has six or
severt years remaining on the existing leaso with the Oglala Sioux Tribe. Plaintiff proviously had
a 99.yoar leage term which lease term was unilaterally changed by the tribe seversl years ago. T,
227-228. 1t Is extremely difficult to get traditional commerciel financing on the reservation. 7».
120,

72, The Defendant points out and argues that “The PMA lists Plaintiffs thres Taco
John's stores of having a combined value of $270,000 as of January 1993..., Plaintiff increased
the value of the stotes by $72,500 in the parties’ PMA In order fo inflale her separate property
interest in the stores.” 8¢9 Defendant’s Propoged Finding of Fact 4§.

73, This Court haa already found: “Donald has not alleged that Angela’s disclosure of
debts und nssets was deficient In any way.” Seo Finding 41 of Findings of Fact and Conclusions
of Law filed Avgust 5, 2014, Further, pursuant to Paragraphs 1 and 2C of the PMA, Defendant’s
allegation that Plaintiff infiated the value of an asset listed ot Bxhibit B to the PMA, has no
affect on this Court’s inlerpretation of whether an asset is separate property or pot. Parapraph 2¢

of the PMA states:

¢ Sepmiate property as used in this Agreement shall include not only the assets
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degeribed on attached Exhibits “A” and “B” but also include gains, income, income, (si0)

interests, dividends, profits, and gny other Increases In valae or decreases in debt, and Issues
therefrom, [Emphasts added).

74, 1tisilloglcal for Defendant to claim Plaintifl purposely inflated a value of an asset
on Exhibit B of the PMA given the langunge in Paragtaph 2C that eny increase in value to an
asset described on Exhibit B is Plaintiff's separate property.

75, Defendant is taking two opposite positlons on his fnterpretation of Paragraph 1 of
the PMA. He asks this Court to make a finding ageinst Plaintif®s credibility for allegedly
Inflating the value of an assot she lists on Exhibit B to the PMA, yet he asks this Court to make a
finding in his favor that “Defendant’s futlure to list the retirement plan on Exhibit A to the PMA
does not eliminate Defendant’s separate property interest In his retlroment plan” relying updn
Pacagraph 1 of the PMA to support his request as *...cach party used their best efforts at ereating,
thelr list of aysets and debiy at the time of Isigning the PMA.” Paragraph one further states “the
listing of the assets and the value plaosd on the assets constitutes  reasonable approximation of
cach party’s assets and liabllities, but neither party tepresents that the balance sheet is a precise
complications, (sic) and further understands that the information was prepared informally by
esch party and was not prepared by professional accountunts or apptaisers.” See also
Defendant’s proposed Pindings 301 and 302, p. 94, '

76, While discrepancies exist in Defendant's expert réport resulting in TIPR being
overvalued, it Is not necissary for this Court to address those diserepancies.

77. This Court finds that bused on the Plaintif"s tracing report (discusssd below), any
funds and assets used to reacquire the business came from Plaimtitfs separate property, Thers i

no need for the court to determine the valwe of TYFR as it remains Plaintlff's separate property.
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VALUATION OF 8TT, INC,
(TACO JOHN's oF BELLE PoURCHE, SD)

78.  Plaintiff’s expert and Defendant’s expert both acknowledged that Plaintiffs

intetest In STI, Tnc, romains her separate property pursuant 1o the terms of the PMA. There is no
noed for this Court to determine the value of §T, Tne,

DETERMINATION O¥ SEPARATE PROPERIYV/MARITAL,
PROVERTY/COMY INATION OF BOTH SEPARATE AND MIARITAL

b TO% PARTIES' F DECEMBER 3

79, This Court must infetpret the terms of the parties’ PMA In order o determine
what nssets and liabilities of the perties 15 separate property ag of December 31, 2013, The
introductory pamgmph' of tho PMA states the purpbse and intent of the PMA 1s four-fold:

(1) specilically identify the separate assets and Habilitles of each party
aceurnulated prior to the mardiage and existing as of the date of this
Agraement;

(2)  torelinguish the right of cach party that may or will atise solely by

virtue of the marrdage relationship as against the separate property
of the other; _

(3)  to define the rights of each party to the property acquired during
the courss of the marrizge; and

(4)  torecognizs the rights of each parly to dispose of separate proporty
during their lifetime and wpon death.

80,  The PMA defines “separate property” in paragraph 2 as follows:
2. SEPARATE PROPERTY!

A, Each party acknowledges and agiees that all property acquired and *
owned by the other as of the date of this Agreement shall be and remain the sole
and geparate praperty of that party. Each party, for himself or hewself, and his ot
her heirs, exeoutors, administrators, successors and assigns  speottically
relinquishes wnd disclaims any and all righl, title, interest and olalm of every kind
or nafure, regardless of the nature or source of that right, which will or may
otherwlse arise by virtue of the marriage.

3. During lifetime, each party shall tetaln the sole and separato
ownership and control of his or her separate property, and shall be free to manage,
sell, control or otherwise dispose of such separate property.
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€. Separate ptoperty as used in this Agreerent shall include not only
the agsats deseribed on attached Exhibils “A” and “B” but shall also include gains,
income, income, (sic) interests, dividends, profits, and any other incteases In
valug or decreases In debi, and fssues therefrom,

D.  Each party shall be free to replace assets owned by him or her al
the time of this Agreement, and to sell or otherwise recelve procesds atiributable
to separate property of each. The replacement and proceeds of separate property
shall be and vernain separate property, and shall not lose their characler #s
separale proporty solely by change of the form or nature of the asset,

E. Property recetved by either party through gift or inheritance shall
remain the sole and separate property of the party so receiving ot inheriting,

F, Employment benefits including, but not limited to, pension, profit-
sharing or any other employes beneflt programs or plans shall remain the sole and
separate properly of the party so employed, and such benefit plan shall remain
sepatate property, even following the marriage of the parties, Each pasty
relinquishes any elnin, vight, intereat or tiile to the employee benefit plans of the

other, aund such plang shall not be subjest to division in the event of death,
sepazation, ot dissolution of the marriage.

81, The PMA identifies each party’s separate assels and liabilities that existed at the
time of the marriage in January 1993, Defondant hiad “0 assets” at the time he signed the PMA.®
Ex. 1A(1)-Exhibit 4. Plaintiff had the following assets at the. time she slgned the PMA.;

Asgot ; Value
TIPR, Inc, (50%) ~ $100,000
Ex, JA(1)-Exhibit B
STI, nc. (50%) ' $160,000
Br. IA(1)~ Exhiblt B
IMCCS, Tno. (30%) Tess than. §10,000
By, 1A(L)- Exhibit B
Houss Equity $2,800
By, 14(1)- Exhibit B
Checking Account Approximately $2,000
B, LA(H)- Bxhibit B |

This Court tound Defendant wag not credible in his testimony ai the July 8, 2014 tdal that he did not know hig

debots and assets at the timo he slgned the PMA. (See Finding 42 of Findings of Fact, Conclusions of Law filed
Augusi 5, 2014),

Pago 26
Appellant's Appendix Page002¢




Adsot Value
Edward D, Jones & Co, Account No, 570-04012-1+ $68,646

8 consisting of money murket accounts, siocks and
mutval funds having an accumulaied balance as of
December 31, 1992

Ex. 14(1)~ Exhibit B

Personal property consisling of two vehicles, $20,000
household furnishings and miscellaneous personal
property _

_ By, 1A(1)- Exhibit B
Edward Jones [RA #0085-1-9 $7,373.20

fx, 1G(1) (), Bate 411724
Liabilities
Remalning balanes on morigage for residence $58,000
Ex, 1A(1)- Lxhibir B | - '

Business debts personally guamnteed $90,000

Ex. LA(1}~ Exhibit B

Any gains, income, interest, dividends, profits and any other inoreaaes. in value, or decreases in
debt, from the above assets/linbilities ary Plaintiff’s geparate property pursuant to Paragraph 2C
of the PMA, The replacement and proceeds of separate property shall be and remain Plaintiff’s
soparate property, and shall not lose their character us separato property solely by change of the
form or natute of the asset pursvant to Parsgraph 2D of .the PMA., Defendant relinguished and
diselaimed any and all right, title, interest and claisn of every kind or nature, regardless of the
natre or soures of that tight which may otherwise arlse by virtue of his marriage, to Plaintiff’s
separate property pursuant 0 Paragraph 2A of the PMA,

§2.  The PMA addresses the issuc of the commingling of separate property in two
paragraphs: Paragraph 5 and Paragraph 9C, Paragraph 5 stutes uy Follows:

5. COMMINGLING:

Parties shall use their best efforts to prevent any commingling of separate
property, The commingling of separate praoperty, or the fallure to segregate
separate property, shall not be construed #s 10 change the character of separate

property or otherwise result in a change of separate propetty to matital property,
[Emphasis added)

Page 2y
Appellant's Appendix Page0d30




The introductoty language in parageaph 9C makes 1t elear that no statement or aot modifies the
PMA:

9 ORAL STATEMENTS:

No statement or act by cither party, from and afler the date of this
Agreement, shall have the effeet of amendment, or modifying this Agresment. . . .
In addition, under no circumstances shall the following event, cither individually
or collectively, be construed as evidence of any intentlon, express or implied, or
of any agreement, actual or implied, to change the character of separate property:

ey

C.  The commingling of either spouse of his or her separate funds with

the separats funds of the other party or with any marital property, [Emphasls
added|

83, The parties contracted for a “marital loan” provision in their PMA. Paragraph 9F
of the PMA provides;

OF, I the event that marltal property or separate property of either
party s contributed toward separate property or debt of the other, such
contribution sholl be deemed a loan, payable on demand, without interest, unless
the patties agree otherwise, in writing,

84, Plaintlff has provided an interpretation of the marital loan concept set Forth in
Patagraph 9T of the PMA in the Plaintiff's expert tracing report, VOO hay viewed the PMA
taking into conslderation all of the parageaphs collectively, VCG has assumed Plaintiff's separate
assets remain separate property in accordance with Paragraph 2A of the PMA, with any marital
contributions to those separate assets designated as a loan from the marttal estate, VCG theretore
considered any sssets acquired with marital and separate contributons afier the daie of the
marriage to have hoth marital and gepatate components,

85.  The soparate interest in various assets is reflected ay a perceniage and dollar value
of the agsel. Generally, Income and losses, appreciation, withdrawals, and other uctivity ae
apportioned between the marlial and separate intetests based on the percentage of separate and

mirital property caloulated at the end of the priot repotting period.
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86,  Plaintitls position is if her separate funds are traced into an asset, desplte her
separate funds flowing through joint accounts prior to the purchase of that asset, the acqired
usset remains Plaintiff's separate property. Bx. 1K, P. 3, Batell27551,

87, The Baker Tilly rebuttal report fs nof o tracing analysis; it is a schedule to identify
each party’s contribution to one of their joint accounts, the Bdward Jones 7183 Joint aceount, Tr,
J09. Baker Tilly assumed the joint 7183 acconnt was used to aceuire property and pay ordinary
living expenses pursuant 1o Paragraph 7 of the PMA. Defendant's position is any fands that
flowed through a joint account to acquire property, becomes marital propetty. |

88, VCC was hired to apply the provisions of the parties® PMA (o assots acquived
durlng the parties’ mattiage, Plalntiff's financial expert, Ms. Loetfler, has been qualified as an

expert in other cases related to soparate property tracings, Sho Is voutinely appointed by the

Minnesota Courts as 2 nentral financial expert and about 50 percant of her cases are working as a .

neuiral financial expert. The remaining 50 percent s done by private hive. She has been working -

45 & separate tracing expert for 10 years. Ms. Lostfler was in chatge of ovésseeing and managing
the overall case and worked on the development of ithe methodology using both generally
acoepted mathods of teacing In her field of expertise as well as giving conslderation to the PMA
and how the tanguage of the PMA would change normal methodology, Tr 954:3-10,

89, YOG provided a written analysis regarding their findinge. Ex, 1K, VCG reviewed
over 27,000 pages of documetitation, and spent hundreds of hours interviewing Plainti{f and her
counsel to Identify separate property in existence as of December 31, 2013. The document
gathering provess started in June 2013 and it ook VCO nearly 15 months to complete thelr
written analysis. After VCG received the initlal bulk of documents, Ms, Quinn Driscoll spent
approximately six days with Plaintiff and her counsel, Eva Cheney-Hatcher, going through each
account statement and analyzing the different teansactions, Tr. 1033:22-25 & 1034:1-3,

90.  VCG issued o report in August 2014. After the comclusion of the partics’
mediation In Minnesota i January 2013, which did not result in a setilement of this matter, VCG

prepated an amended repott to aceount for some additional documents that were received after
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Auvgust 31, 2014, Including, but hot Himited to, documents on the business krown as lnnovative
Enterprises and additional Information regarding SFME. 7r 957:7-12. Ms. Duiscoll is the
financial expert that physicelly Input all actlvity in  each account into the tracing model, and
analyzed and croated the schedules on pages 19 through 310 of the tacing roport. Ex. 7K, Bates
#27367.27858. .

91, The narrative summary of the VCG report expisﬁns the methodology nsed for
tracing the Charlsons’ assets, Ex, 1K Pp. 1-18 Buies #27549-27566. The vavious schedules
following the narrative summary take the data from the dosuments and physleally use that daia
lo trave the assets between sspacate and mariial property, Tracing is the aet of taking docurent
data and determinlng what portion of those pssets are separate versus what portion of those assats

are marital. The VCG report uses several tracing methods as follows;

a. "Direct Tracing” is done when specific events happen within 2 close

period of time, Tr, 954:19-20

b. The "Pro Rata Approach” is applisd by looking at an accmiut balance
over time and distinguishing what portion of that account bulance is comprised of
separate funds and what portion is marital funda, As transactlons occut, those trangactons
are carrled forward based wpon the previous month's percentage of separats versus
marltal fundy in the acconat, I, 955:3-14, For example, if a withdrawal takes place in

Decomber, the percentage of separate versus marltal findy from the prior month’s end

(November) is applied to Pecember’s withdrawal(s),

92, Tracing cases are very document driven. The YCG report used banks staterents,
check registers, investment staternents and retirement sccount statements. For the businesses, the
roport used business tax returns, financial statements and genernl ledgers. For teal estate, the
report used check registers, bank stafements, appralsals, settloment siatements and mortgage
documents,

93.  VCG stacted with the generally accepted methodologies of “dlrect tracing” and

the “pro rata approach” and then considered what other aspects of the parties' terms in the PMA
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affected those goneral methodologies. The language in the PMA, contract supersedes generally

accepted methodologles and the contracted language in the PMA was applied, when relevant, to
the tracing analysis, 7». 960:9.16.

94.  The following assets acquired during the martlage wers identified by VCG in
their tracing report as being sither PlatntifPs separate property, o contain a portion of Plaintift"s
~ separate property: (Bx. IK, Schedule S-1, P, 19-20, Buie H27567-H275368);

Investment Accounts:

Plaintiffs Edward Jones Investment Aot #7191-1-8

Joint Edward jones Lavestment Account #7183+1-8
Defondant's Bdward Jones Investment Account #7272-1-9
Joint Bdward Jones Investment Account #6236+1-6
Plaintiff*s Edward Jones Irvestraent Acoount #12971.3
Joint Home Pedetat Checking Account #2730

N

Retirement Accounts:
{. Plaintiff’s Edward Jones [RA #0592.1.9
2. Plaintiff’s Edward Jones Taco John's Simple TRA #0314-1-6
3, Plaintiff’s Edward Jones Taco John's Simple IRA #7610-1-2
4, Defendant’s Edward Jones Roth IRA #7583-1-5

Busincss Interosts:
1. Edward Jones Limited Partnership Interest
. Edward Jones General Partnership Interest
Edward Jones Subordinated Limited Partnership Enterest
Suparior Financial Group, LLC
BDUBS, LLC (Buffalo Witd Wings Rapid Clty)
SPME, Inc, (S8ioux Falls Massage Bnvy)
ME Rogets Inc. (Rogers Massago Bnvy)
« TIPR (Taeo John’s of Pine Ridgs, LLCO)

ook LN

Real Estate:

1, 3244 Lake Street NW, Rochester, Mlnnesota
2. Norman, Oklahoma condo sale proceeds

Miscellaneous:
L. Hardeote Computers Stock
2. 2013 Tax Refund Receivable

95, Defondant disputes YCG@'s analysis of Plaintiff’s separate property, and hired
Thomas W. Hugjes and Carol R, Devitt of Boker Tilly Vivchow Krause, LLP (hereinufior
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“Baker Tilly”) to review VCG’s tracing analysis of March 30, 2015, Baker Tilly prepared a
rebuttal report to the VCG report, Bx, V.

96, Ma, Devitt was not a witness at the irlal of this matter. Howover, Ms, Devit
primarily drafted the rsbuital report and she prepared the inputs on Schedules 2, 3, and 4 of the
rebutlal report, T, 1324, Buker Tilly prepared amended schedules to the July 2, 2015 report on
August 5, 2015, Delondant’s counsel did nol provide the amended schedules to Plaintitfs
counsel until August 19, 2015, Tr. 387. Mr. Harjes had limited knowledge of his own repor,
other than reviewing and making edits.

97, It was evident to this Court during Mr, Harjes' testimony that he was not familiar
with the underlying documents VCG used to prepate the tracing analysls report. Mr. Harjes
corrected several strors in his report during his tastimony Including an incorrect reference 1o the
parties' ownership interest in BDUBS, which was listed as 33,3% whe the inferest is actually
16.67%. Tr. 1353, He also corrected an error on SFME capital contributions of $65,000,00
when the contributions were $61,500 (Zr. 7342); and he cotrected an error referencing loan
paymenés of $273,678.00, when the loan payments were $212,178.00, Th. 1342,

98, Mr. Harjes' has been a speaker on separate tracing claims. e acknowledged that
hig teaching materials disouss the "divect tracing” method and the "pro rata approach” method
used by VCG and he uses those miethods in his own teports, He further acknowledged that the
VOO report s a typical tracing report using the genetally gcoopted methodologles for tracing,
T, 1435, |

99,  Both Plaintifl's experts and the Defendant's expert agree that when o PMA I
involved in tracing, the methodology is tailored Lo the terms of the contract, thersby departing
from the standard methodologles because of the contract terma, T, 961-962 & 1436:2-7,

100.  'The Baker Tilly report (5x. ¥) is an analysis of the patties’ contributions to pay
ordinary and neoessary living expenses and olalmed acquisition of marital property, Scheduls 1
provides & summary of funds each part;lz contributed to the Joint Edward Jones account 7183 ay

sompated to the funds each paity had available, Ex, ¥, Bere #8154, Schedule 2 analyzes sach
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party’s contributions by year to the joint Bdward Joues account 7183, &ix, ¥, Bate #8/5-827,
Schedules 3 and 4 are summuaries of the historical income nnd estimated sesh flow for the

Plaintiff and Detendant respectively, Bx, ¥, Bate #828-4183 1.

101, The Baker Tilly report is not a sepetate iraoing report. The rebultal report
prepared by Baker Tilly does not contain a tracing analysis of Defendant's claimed soparate
property.

102, Defendant's experts acknowledge that Plaintiff has a scparate property interest tn
the following assels:

& STL Inws Tr. 1427:3-6

b, Any disitibuiions from 8T, Inc., other than those going in the 7183
Edward Jones acoount; T, 1427:7.10

¢, Plaintiff's Edward Jones IRA 0592, Tr, 1427:20-24
d. Malntiff's Edward Jones Taco John's Sirnple IRA 03143 Tr. 1429:10-17
e. Current Minnesota home of the parties; Tr, 4072425 & 1430: 1.4
f, Plaintiffs Edward Jones 7191 aceount; 7, 1430:11-13
g Okiahoma condominium sale proceeds, Tr, 7430:25-13
103, Baker Tilly did not quantify the value of Plalntiff’s separate interest in those

assets, The only tracing sehedule in evidence regarding Plaintiff's separate property claims iy the
VCG report, Ex. 1R,

104, In order to determine whether separaﬁa propeity as defived in Paragraph 2C of the
PMA was traced, this Court must first examine whether Plaintiffs income and profits from her
vatious businoss interests lsted in the PMA coniinue to remain separate property.

105, Plaintff had three Taco John's businesses at the time of the marriage identified as
her separate property on Exlibit B of the PMA, This Court will address sach business and the

applicable separate tracing methodology to detormine Plaintifl's separate property interest.,
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Fourche, South Dakota (hereinafier referred to ay “STT™), Defendant acknowledges Plalntiffs

indorest in this business Is her veparate property. Tr. 676:13-21 & 750:1-4, & Fx. V. Bate #1806,
Ex, V, Bate #8006,

107, ST1, ne. is Plainiiff's seperate property.

108,  ST1 is organized ss an S-Corporation. In pieparing the tracing analysts, VCQ
examined business tax roturns, general ledgers and financial statements. TR. 7038. Plalntiff has
received separate income and separate distribuions from ST1 throughout the parties’ marriage,
anel sald Income and distributions are Plaintifs separate property ptn;suant to Paragraph 2C of
the PMA, VCG traced Plaintiff's separate income and profit distiibutions to the extent records
were gvailable. Due to the unavailability of bank records, VOG did not trace disiributions
totaling $38,000 from 1994 to 1995, Tr, 1038, Plaintity also had W2 wages from STI VOG was
unable to trace $61,000 from 1993 to 1997, Tr 1039, Those wages have been classified as
marital, which benefits the marital estate, Ex. 1K, Bare #27552. According to the STT general
ledgers, expense reimbursement checks from STI were doposited into the partles’ accounts, VCG
was unable to confirm that separate funds were used to pay for the expenses, As such, any
expense reimbutsements, totaling approximately $17,000, were olassiffed as madital. The maxital
estate benietlts from the marital classification of expense reimbursements, Ex, 1K, Bate #27552.

109.  Plaintiff recelved distributions from $T1 totaling approximately $416,000 from
1993 through 2013, These distributions are Plaintf's separate property pursuant to Paragraph
2C of the PMA. From 1996 through 2012, Plaintiff reccived sepatate distributions of $291,000
from ST1 and those distributions have been traced toward the accumulation of other separate
property as set forth below, | :

110.  The distributions received in 1993, 1994 and 1995 totaling $125,000, wore not
deposited Into the joint Bdward Jones 7183 investment account, por were they deposited lnto

Plaintiff's sepavate Edward Jones 719F account as no such deposits appear In sither account
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statements for that period of time, Bx. 1F(1) & IF 12)(b). Those disivibutions were not traced and
therefore, benefit the marital estats, Bank statements could noi be obtained from Plaintiff’s bunk
to trace Plaintiff’s separate STI distributions for the years 1993-1995. However, Plaintiff’ did
produce a copy of her Norwest Bank 3458 checking account register for the period Septerber
1993 - September 1994, By, 11(1) -~ Belle Fourche, 8D Home {¢). During the ons-yesr period of
time the checking acconat register covered, over $22,000 was deposiied into the aceount with a
notation on the register related 10 “STI" or “TIBF” or simply “T).”* These are abbreviations for
Plaintiffs Taco John's stores, Some of those deposits may have been from §T1 distrlhutions; The
cheeking acoountt register refloots the accovnt was used toward the Belle Fourche, South Dakota
home build, which will be addressed below,

111, This Court finds the VCG report's treatment of the STI distributions, W2 wages
and exponses reimbursements are reasonable,

) 1 TACO JOUN! SION

12, Plaintiff owned a 50% interest in JMCCS, In, ‘(hereln after referred to ag
“IMCCS™) s of the date of the martlage. Based on the tax relurns the gtore was sold in June
1994 to Plaintiff's sister, Lulu, Tr. 269, Plaintiff recelved $25,897 for the sale as reflectad on
Schedule 1> of her 1994 federal tax rvoturn. Bx. JJ(1) & IB(] ),

113, VCG was only able to identify $11,483 in payments to Plaintiff due to the lack of
bank records. VCG wus unable to trace $14,414 of (he sale procesds, which benefitted the
merital estate. Ex. 1K, Bate #27555.4127556, .I-’laintin may have received profit distributions
however no dooumentation was found, Plaintiff received no wages during the marringe from this
business and VCG did not trace any geparate distributions or wages,

114, Plaintiff produced a copy of her Norwast Bank 5458 checking account teglster for
the period Septomber 1993 - September 1994, Ex, 1Ir!) ~ Belle Fourche, SD Home fe). Duriag
the one-year petlod of time the cheeking necount register covered, over $28,000 was deposited
Into the accownt with a notation related to “TI Mission,” “Mission.” or “TIM.” Those deposits

were from sale procends or distributions from JMCCS and are Plaintiffs separate propecty, The
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checking aceount register reflects that secount was used toward the Belle Fourche, South Dakota
home build,

135, The Cowt finds the VCG report's treatmant of IMCCS distributions, W2 wages
and the sale proceeds are veasonable,

() Taco Youn's oF Pine RibeE, LLC, ¢ ORMERLY TIPR, INC.

H6.  Plaintiff bad a 50% tierest in TIPR, Inc. d/b/a Taco Johu's of Pine Ridge, South
Dakots (hereinafier referred to as “ITER, Inc.”) at the time of the marriage and was listed ag
Plainiiff’s separate property in the PMA, Plaintiff attempted o sell (e business, which she later
reacquired, Below is a summary of how VGG traced the sale and reacquisition and allocated the
income and profit distriibutions from Taco John's of Pine Ridge, LLC.

117, Sale of TIPR, Ine. TIPR, Ine. wag sold approximately two months after the dute
of marriage to the then manager of TIPR, Inc., Cindy Palmier. See Commimeni Ordar dated -
Mareh 9, 1993 - Ex. 1J(3), Bates %20215-20216. The salo price of $215,000 was finatced
through a Buresu of Indian Affuirs (BIA) direct loan of $153,770, seller financing of $4(,250
and buyer funds totaling $20,000, The seller loan represented a contingent liability benting
Interest at 9% annually. PlaintitPs procceds Fromn tho salo of this enfity ave her separate property
per Paragraphs 28, 2C and 2D of the PMA.

118, There were two parts of sale proceeds traced from TIPR, Inc. The first piece VCG
traced was the BIA loan proceeds, Baged upon the BIA loan amount of $153,750, (Bx. 1J(3),
Bate #20213), Plaintif”s 50% portion of that amount is §76,875. VCG identified a 376,000
deposit in Plaintif's Edward Jones 7191 account approximately two months afier the
Commitment Ord.el- date. Ex. IF(1)(d), Bate #6448, Based wpon the timlng of the $76,000
deposit Into Plaintif®s 7191 account compared to the Commitnent Order, the Court finds this
deposit to be Plaintiff’s 50% portlon of the BIA Joan proceeds, and I8 Plalntiff’s sepurate
property pursuant (o Paragraph 21> of the PMA. These separate property proveeds have been

traced into other separate property as set forth in Schedules AC-1 and JT-1 of VO&'s tracing
teport. Ex, 1K,
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119, The second piece of the TIPR, Inc. sale proveeds is the seller-financed loag,
sindy Palmier made only a few payments on the seller-financed loan and VO traced those
payments into Plalntif®s 7191 account as well ps deposits noted on Plaintifs Norwest bank
check register (Ex. 1M(I)-Belle Fourche, SD Home-(¢)) and the parties’ joint Home Federal
Account, Ex. JF(). Plalntl{l and her sister, Joyce Benne, continued to keep TIPR, Jnc. a5 an
aptive entity until the seller-financed debt was retired, As loan payments were made to TIPR,
Inc,, disbursements werte pald to Plaintiff and her sister, 50% each.

120, Cindy Palmier eventually defaulied on her seller-flnanced payments and Plaintiff
reacquired the Taco John'’s of Pine Ridge in Jﬁly 1997, See Businoss Purchase Agreement - Ex,
LI(4) - Default Back to Angle, folder (B). At the time of the defanit, Plaintiff was s6ill owed
$39,534 from Ms, Palmior, Tr, 1063:3-15, Part of Plaintif s tencquisition of the Taco John's of
Pine Ridge was the sssumption of the seller-financed loans to TIPR, Inc. (\;vhich conslsted of
Plaintiff and her sister, Joyce Benne),

121, Mas. Driscoll was able fo trace all but $875 in seller financed loan payments from
her research of general Jedgers for TIPR, LLC and the tax retuens for Plaintiff. Ty, 1047:23.24,
YCG traced $31,250 in payments to Plaintiff from TIPR, Ing, from 1996 to 2002, representing
approximately $20,625 in principal and $10,625 In Interest. These payments are Plaintifl’s
saparate property pursuant to Paragraph 2D of the PMA and have be@n fraced into othér separate
propexty.

122, Reacqm.s'iﬂoul of Taco John's of Pine Ridge. Tn July 1997, PlaintifT negotiated
the reacquisitibn of Taco John's of Pine Ridge from Cindy Palmier as Ms. Palmier was
defaulting on various other debts assoclated with Taco John'’s of Pine Ridge in addition to the
sellee financed loans. Ex. LJ(4) - 1997 Defimlt back to Angte (b). In 1997, while Plaintiff was in

Rochester, Minnesota, Cindy Palmier ealled her indicating she needed o speak with Plaiodff,

123,  Plaintiff was already aware there was a problem with the seller-financed portion

of the payments, Plabotift and Ms. Palmler met at Charlsons’ home in Rochester and reached a
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deal on the reacquisition of the bustness. Defendant was not prasent nor did he sign the Business
Purchase Agresment signed on Yuly 1, 1997, Ex. W), Bate #20224. I fact, Defendant

admitted that the sale of the Taco John’s business in Pine Ridge nover materialized and there was
a default by the purchaser, Ex. /1C(2), P, 4, Bate #7157,

124, Plainiiff reacquired Taco John’s of Ploe Rldge besed on the following
conslderation provided to Ms, Paimicr:

Value Doseription Notey

$8,000 | 1990 Pontine Sunbird Owned by Plaintiff at the date of mamagc
(PMA, Paragraph 2D)

$10,000 | Cash Plaintiff transferted $15,000 from her separate

Edward Jones 7191 account to Bdward Jones
#7183 account on July 7, 1997, Check #756 to
the seller for $10,000 cleared the joint account
on July 7, 1997, (PM4, Paragraphs 2B, 2D,

9C)
$15,027 | Seller’s Business Taxes Debis assumed by Plaintiff and paid primarily
$39,534 | TIPR, Inc. Loans through Taco John's of Pins Ridge business
$120,201 | BIA Loan bank account per gevoval ledger. By, 1J(4) —-
$192,852 | Total Generdd Ledgers - (a) (PMA, Paragraph 88)

125, There is o oredible evidence that marital money was used to reacquire this
business, There is nb dispute that Plaintiff owned the 1990 Pontiac Sunbird before the marriage,
und said vehicle was given to Ms. Palmier as part of the Business Purchase Agreement.

126,  Plaintiff paid Ms. Palmier the sum of $10,000 on the same day she transferred
$15,000 from her Edward Jones 7191 account to the joint Edward Jones 7183 necount, Thisisa
ditect tracing of sepatate funds to a separate asset. Tr, 1049:23-25 & 1050:1-13.

127, Plaintiff did not have chetk-willing capabilities on her 7191 acoount so she
transferred money to the joint 7183 necount in order to pay Ms. Palmier, The 7183 account acted
a8 a "jmss through" account for Plainliff, Ir, 345:8-22,

128, Pursuant to Paragraph 2 of the PMA, separate ngsets remali geparate assets, even

i exchanged for a differont asset, In this case, the Pontiac Sunbird and the $10,000 check were
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Plaintiff's separate property and wore exchanged for the rencquisition of Taco John's of Pine
Ridge.

129, Plaintf paid off the IRS debts and the BIA loan from the income gonorated from
TIPR in necordance with the Business Purchase Agreemenl. She trealed thess ns her sSepatate
debts In accordance with Paragraph 88 of the PMA.,

130. I the tracing analysis by VCG, if transters came out of the 7191 aceount jnto the
TIPR business account, those transactions were treated a9 g separme-lonsepamte tracing and only
]’Jailitii’i‘s separate fnds in 7191 were allocated toward those transactions, regardless of whether
a matital loan existed in the aceount at the time of the transaction(s). This methodology 18
consistent with the PMA for those transactions,

131, Defendant’s interpretation of the PMA is that any funds that went into the jolnt
Edward Jones 7183 aecount lost its separate property - characteristic and were wged for the
purchase of marital assets pursuant to Parageaph 7 of the PMA. Defendant’s position supgests
the intenl of Paragraph 7 of the PMA was to bonefit the macital estate only. However, nothing in
the PMA suggests the purpose of the contract was to limit a party’s separate proporty; the
Putpose was to proteet a purty’s separate property,

132, Defendant’s interpretation lgnores the soramingling provigions of the PMA, The
application of Defendant’s position is the Plaintiff would have benefited more if there were no
PMA to enforce, as general tracing methodology alone would have protected Platntiff's separate
property if comingled in joint accounts, Tn cusos where there’s s pre-marriage agreemont, the
PMA should be more beneficlal (o sepurats property, not less beneficlal. Tr, 1026-1027,

133, At the time of the reacquisition of Taco John’s of Plne Ridye, Plaintiff deposited
other separate funds into the joint Bdward Jones 7183 account in July 1997, Plaiitift's expert
reviewed the general ledgers for TIPR and year-end financial statements. At the time Plaint!ff
rencquired the business, there was no working capital for the business and Plaintiff used bor

pessonal funds to pay business expenses, Fx, IK, Schedule JT-1, P. 87, Bate #27635. Tr.
1053:15-19,
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134, Durlng July and August 1997, Plaintiff paid variove TIER expensas from the joint
Edward Jones 7183 hnvestment account and from the joint Home Federal bank account 2730, Ex,
1K, Schedule JT-1, P, 87, Bate #27635 & Schedule JI-3, P. 171, Bate #27719. The payments
were tracked as owner's equity transactions in the TIPR general ledger. Ex, 1J4 - 1997 Defanlt
Back tv Angie (c), Bate 120243, For example, the TIPR. genora! ledger reflects:

2815 Draw
CINDY PALMIER ~ PURCHASE ~ 7/01/97  BXX756 $10,000.00

VCG tied this general ledger entry 1o check #756 I the amount of $10,000 (£x. IF(2)(b), Bates
#9162) written from the parties’ Edward Jones 7183 acoount 10 Cindy Palmder, *EDJ stands for
“Edward Jones” and the number “756” stands for “check #756.” Tr, 1053:23.25,

133, Many of the inttial checks in the beginning of Plaintiff*s rencquisition of Taco
John’s of Pine Ridge came out of the joint Edward Joies 7183 account. All “EDJ” natations on
the general ledger represent a check that came out of the Bdward Jones 7183 account at tht time,
which VCG taced 1o Plaintiff’s separate funds In 7183 as. those funds were going directly
toward the separate assets of Plaintiff, 7v. 7054:3-6, The total Rdward Jones 7183 account funds
used during said time period was $15,368.

136, All “HF” notations on the general ledger represant a check that came out of the
parties' Joint Home Federal 2730 account at that time, which VCG traced to Plaintift's sepatate
funds in the Home Federal 2730 account as those funds were going directly toward the separale
nssets of Plalntiff. Tr. 1054:7-J2. The total Home Federal funds used during that time periad
was $947. These tunds were drawn only from Plaintiff's separate fands located \_Nithiln the joint
Edward Jones 7183 aceount and the joint Home Federal 2730 account at that Hme and therefore,
no marltal funds were used to pay on Plaintiffs sepatate debt pursuant to Paragraph 9F of the
PMA.

137, This Court [inds Plaintiff reacquired Taco John's of Pine Ridge entlroly with

separate property and separate labilities and thersfore TIPR, Including any gains, income,
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interests, dividends, protits and increase/decressa iy value,

pursuant to Paragraphs 2C and 2D of the PMA.

remains Plaiolitfs separate property

138, Member Draws, Capit] Contributlons and Member Loans. From 1997 through
2013, TIPR paid member draws totaling approximately $1.1 million, which includes profit
digtelbutions, health’ insurance premivins, nnd ratirement contributions, &y, 1(4) - Finaneial
Statements and Exhibit 1L(4) ~ General Ledgers,

139,  This Court finds said_ $1.1 million in member draws are Plaintiff's sepaate
property pursuant to Paragtaph 2C of the PMA, TIPR Is trealed ns a sole proprictorship for
Income tax purposes. Therefore, all of the company’s pm_ﬁ'ts are considered income to Plaintiff
as reflected on Sohedule C of her personal tax returng. By, 102). Since its Inception, the
company's tax accountant has prepared monthly and anmual financial statements and general
ledger reports, which report owner draws, Ex, 1K P, 6, Date B27554,

140, VCG traced Plaintiffs income from "TIPR after the resequisition in 1997 and
sxamined the financial statemonts and goneral fedgers of TIPR to' track distributions that would
be separate property. If YCG was unable to trace the jneotme from TIPR, the income was treated
a5 a marlial depostt benefitting the macital estate, Tr. 1055:19-25 & 1056:1-2,

141, TJPR Expense Reimbursernents, Plaintiff's experts reviewed the TSPR genetal
ledgers and identified expense relmbursement cheeks depoiited in the parties' accounts totaling
approximately $254,000, VCQ determined it would have been time-consuming and expensive
for VCG to go through approximately 30 credit cards ysed by Plainttff throughout the years to
identlty individual ransactions that were then reimbursed, VCG determined it would not be a
cost benefit to Plalntiff, Tr 1020, Therefore, VG made an assumption that deposits of TIPR
expense reimbursements info the either Plaintiff’s 7191 acoount or the parties® joint 7183
account are marital, thereby beneflitting the marital estate, 7v. 978.979, Ex, 1K, P. 6 Bale
#27555 & Tr. 1056:13-18.

142, Defendant's Extiblt L is allegedly » summary of TIPR reimbursements 1o

Plaintiff's Edward Jones 7191 account, which created u marital loan her account. Plaintiff's
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expert, Ms, Driscoll, testified that Defendant's Exhibit I, contained errors, The totals roflected on
Exhibit L are not only TIPR expense reimbursements, but contain other deposits not retated to
TIPR, Tr. -1088-1089, Defendant failed 10 examine the deposit detalls in the actual lnvestment
aoeounts and as o result, Exhibit L overstates the marital loan in the 7191 account caused by the
deposit of TIPR expense reimbursements.

143. Tt is evident to this Count that Ms, Driscoll examined the transaction details prior
to putting together the separato tracing report. $ha corrected Defendant’s Exhiblt L and Plaintiff's
Exhiblt 22 accurately reflects the correc! marital loan of the expense reimbursements into
Plaintift's Edward Jones 7191 account ig $85,735.05. 7v. 1090:18-19.

144, The business debts personally guarantesd by Plainliff associated with TIPR, Inc.,.
8T1, and JIMCCS were Plaintiff’s separate liabilitles as set forth in the Paragraph 8B of the PMA.
Any asset purchased by Plaintiff with TIPR’s gains, incoms, interests, dividends, profits and
ingrease/dectease in value, is Plaintifs separate property pursuant to Paragraph 2C end 2D of
the PMA. To the extent member draws and loans and capital contributions have been traced, they
are Plaintiff's separata propetty.

145, Based on the. foregolng findings regarding Plaintiff's separate sales procesds and
[-ncdme and profits from her business interasts, tbt: treatmisnt of the soparate property was traced
by VCG through various assets,

BSTMENT/B SCOUNT

146, The parties bad several bank and investment accounts as of December 31, 2013,
Plainiiff's experts, VCG, examined every transaction in the aceounts referenced to prepare (he
detailed tracing schedule in Exhibit 1K, VOGO gathered all of the account statements, entered all
transactions in thelr model tracing formula, and then identified iransfors going between accounts,
The aceounts, which hhve dividends and Interest, were treated In accordance with the terms of
the PMA. The dividends and intorest were reated differently in the separate accounts verses the
Joint aceounts, Dividends and interest (gaing) a8 well as logses in separate accounts were (reated

as separate pursuant to Paragraph 2C of the PMA. Tr, 1064:15-106,

Page 49
Appellant’s Appendix Page0045




147, In the joint/marital accounts, the dividends and interest (gains) were allocated on
& pro rata psroentage busis based on the separate and marital balances in the account at the end of
the previons statement pertad, Ex. 1K, P, 15 <16, Bute $27563-#27564 and Tr, 1063:17-18.

148, Pursuant to VCG's report of March 30, 2015, (ix. 1K) if Plaintiff transforred or
deposited separale funds toward the purchase of another ssset on the same day or close in time to
the purchase, VCG tied those two events fogether and directly fraced those funds from one asset
to amother. Tr, 954:19-25. This methodology Js “direct tracing.” For example, Plaintiff did not
have check-writing privileges for ber Bdward Jones 7191 account, 7r. 255:21-22. As wn
alternative to the inconventence, cost and time delay of arranglng wire transfers into her Norwest
checking account 5458 when she needed immediate access to her separate fands, Plaintiff used
her Edward Jones financial advisor (Defeudant, or his office) to transfer her separate funds from
7191-1-0 into 7183-1-0, which did have check-writing capabilities. 346:5-12. Since both
aceounts were handled by Defendant at Edward Jones, transactions could be done with little time
ox effort, This was during the years befors banking was avallable on-line, T 395:78-20, Plaintiff
could then write ohecks from 7183 to access her separate funds, which she found wors
convenient than calling Norwest or First Western Bank to make arrangements 1o obtain her funds
from her individual Edward Jones investment account, Tr 245.5-12,

149,  The joint Edward Jones 7183 Investment account became a "pass through"
account for Plaintiff, 7r 345:8-13 Pursuant to Pavagraphs 5 and 9C of the PMA, Plaintiff
relained any separate property interest in fonda teansfarrad from 7191 into 7183, us the transfors
did not change the oharacter of het sepurate property (nterest or otherwise result in a change of
her separate prdperty to marital property simply because the funds were commingled in 7183-1-
0. See findings ragarding Bdward Jones 7183 account below,

150.  If VCG was not able to tle-out a purchase/withdrawal through direct tracing, the
other wmathod of tracing used was the pro rata approach. For example, the ending balance of
account 7183 ng of September 27, 1996 was $3,787.30, of which, 100% of the account was

marital.  Bx. IK Schedule JT-1, P, 84, L 49, Bate #27632. During the following month
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(9/28/96-10/25/96), $10,428.56 in checks cloared the account (Ex. 1K, Schedule JT-1, P. 84, 1.
J4, Bate #27632), which was allocated 100% from the marital funds In the agtount ag the prior
month’s ending balancs was 100% merttal and 0% soparate, During that same period of tme
(9/28/96-10/25/96), Plainiiff deposited a TIPR, Ine. seller-finansed loan payment in the amount
of $1,600, Ex. 1K, Schedule JT-1, P. 84, L. 51. Plalntff also transferred $4,959.55 from her
Edward Jones 7191 account into 7183, of which $2,809.63 represented repayment of the marital
loan that exisied {n the 7191 acconnt ut the time of the transfer, and the remaining $2,149.92 of
the deposit was Plaintiff’s separate funds. Ex, K, Schedule JT-1, P. 84, L. 52, Bate #27632,
The ending balance of the account as of 10/25/96 was $5,949.01, of which 63% consisted of
Plaintlff's separate funds. £x. 1K, Schedule JI-1, P. 84, L. 56, Bate 427622, The following
period (10/26/96-11/29/96), u totat of $7,307 in checks cleaved (Bx. 1K, Sehedule JI1, P 84, 1,
64, Bute #27632) the account, of which 63%, or $4,605.92, of Plaintiff’s separate funds were -
allocated toward payment of those checks.

151, Pavagraph OF of the PMA contains a provision for a "marital loan," Marital loans
were created when marltal fundg whote peid toward o separate asset. Tr, 967:8-13. Marital loans
. In Plaintiff's separate agsets are an asset of the marital estale. Ty 969, 74,

152, Both parties acknowledged they did not keep track of any marital loans,

153, Plaintiff was unaware she was creating sny marite) loans, T, 374-375.

154, Both Pluintiff's and Dofendant’s experts testifted that it is common for parties not
to understand the movement of funds and how that impucts separate tracing, It is also common
for parties to not understand how movement of funds (rapacts marital and separate proporty
elaima, T, 970:1-9, But that is not dispdsitivclof whether or not loans were created.

153. It wag Plaintfs practice to transfer her separate property funds o jolnt accounts
when there was golng to be a larger purchase of an asset. Tr. 345, 460-462, During the marrisge,
there were occasions that an asset woukl be purchased and Plalnlifl would efther transfer her
separate funds prior to or just after the purchase, Altbough Plalntiff used her separate funds at

times, if & marital loan existed in the account, the marital Joan was pald back first, and VCG did
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not eredit Plaintlff with the use of her separate funds. Daspite the fao! Plaintiff was unaware of
how the mnrital_lnan concept worked, the methodology used by Plainllff"s experts is consistent
with the contract terms of the PMA.,

156, To prepare the separate propetty traclng analysis of the partles' bank and
investment accounts, VO relied upon the following information:

*dward Jones account statements

*Home Federal bank statements

*Yarious check reglsters,

*Plalntiffs individual income tax returng.
*Defendant's individual income tax returns,

*Miscellaneous other documents noted in the tracing report.
¥Rensonable assomptions,

Ex. 1K Date 427563,

This Court will examine each of the parties’ bank acoounts and investment accounts as it pertaing
to Plalntiff's separate property claims.

157, Both parlies deposited funds. inte various accounts to pay living expenses,
Plaintiff also deposited her separate funds into joint accounts. Plaintit®s separate fands wers, [n
part, funding ordinary living expenses in addition to purchesing assets that have marital value
and separate value. Plaintiff slso had marital income consisting of some W-2 wages she received
from Bdward Jones and ohild support. Tr. 965:21-25.

158, When marital funds were doposited Into Plalntiff's separate asset account 7191, it
creeted & marital loan pursuant to Paragraph OF of the PMA. Tr, 967:8-13 |

159,  Defondant’s Incoroe is 100% marital because it came from employment and not
from separate assels,

160, This court examined the tiansactions in and out of Plaintiff's 7191 account and the
various methodologies. used to deternine the separate property value. Not gvary trangaction ig
being referenced In thls Order, Examples are being referenced to demonstrate the application of
the methodologies to certain transactions, which inciude the aequisition of additional separate

property and marital property and the value of Plalntiff's separate property In her 7191 account,
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PLAINTIFYS BpWARD JONES INYESTMENT. ACCOUNT 7191-1-8
Lix, 1K, Schedule AG-1, Pp. 21-81, Bate #27569.27629

161, Plaintiff’s Edward Jones 4012 acoount was owned by Plaintff prior to the
marriage and is listed ag her separate property on Exhibit B to the PMA, . 14(1), Bute #111.
Bvidence reflocts Plaintiff had check-witting abilitles with this account and wrote checks or
transforred funds from this apcount toward the purchase of separate property eaily in the parties’

marriage, for example:

Date Transaetions out of 4012 Amount

2112/93 | Check #5 payable to Plajatiffs Norwest Baul checking account $3,000
5458

Ex, 1), Bate #06406

By, 1K, Schedule AC-1, P, 21, L. 3, Bate 427369
4/13/93 | Transfer to Plaintiff*s Edward Jones IRA 0083 $2,000
Ex. 1G(1)(a), Bate #11729

Lix, 1K, Schedule AC-1, P. 21, L. 10, Bate $#2756%

162, Plalntift'y separate funds in Edward Jones acoount 4012 were transferred two

times during the parties’ marriage by Defendant, who was Plaintif®s financial advisor at Edward
Jones for ost of the parties® marsiage:

& In April 1993, Defendant opened a new investment sccount for Plalntiff
(hereinatter referred to as “7191-1-0") and also opened a jointly held investment
account (herelnafier eeferred to as “7183-1-0"), On April 14, 1993, Defondant

began transferring the funds and aasets located in 4012 to 719110 Ex. IF(1)(d),
Bare #6439, _

b. .On June 23, 1995, 7191140 was transferred to Edward Jones 7191-1-8, which
account exists today. Ex. 17(1)fe). (Wereinatier, Plaintifls separate Bdward Jones

investment aceount 7191-1-8 wiil be referred to ag “7191"),
PLAINTIER'S EDWARD JONES INVESTMENT ACCOUNT 719110
163, On May 10, 1993, Plaintiff deposited » check in the amount of $76,000 to her
TH1-1-0 account, Bx. [F(d), Bate #6448, Said depostt was spproximately two months afier
the sale of TIPR, Ine, Ex. 1J(3), Based upon the timing of the $76,000 deposit inte Plaintiff's

7191140 account compared to the Commitment Order, the depogit is Plaintiff’s 50% portion of
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the TIPR, Inc, BIA loan proceeds, and |s Plaintiff’s separate property pursvant to Parngraph 2D
of the PMA. Ex, 1K, Schedule AC-1, P, 21, L. 15, Baie $27569.

164, On June 4, 1993, Plaintifl transferred $18,000 from her 7191+1-0 account {£Ex.
LF(1)(d), Batg #645) to her individual Norwest ehecking acsount 5458 via wire, In doing so, she
incurred $30 in wire transfer foes with Hdward Jones, Bx. 8¢ )(d), Bate #6456, Those separate
funds wete used to purchase the lot upon which a homo was built in Belle Fourche, Bx. -
Belle Fourche, S Home (b), Bate #17054 and Ex. 1K, Sehedule AC-1, P. 22, L. 19, Bale
#27570. See also. Te, 1066:18-20.

165. The lbl'lowi-ng use of Plaintifs separate funds in 7191-1-0 have been traced to
the accumulation of ndditional sepatate property:

Date Transactions out of 71911+ Anmount
9/2193 | Transfer to 7183-1-0 for payment to Rownd-Up Building Certer, $35,000
the contractor building the Belle Fourche, South Dakota home. .

Ex, 1F(2)(b), Bettc 48341
. 11(1) Belle Fourche, S Home (), Date #17078
By, 1K, Schedule AC-1, P, 2;, L, 29, Bqte #27570

10/19/93 | Transfer to 7183 for payment to Round-Up Bullding Center, the $20,000
contractor building the Belle Fourche, South Daketa home,

&x. 1F(2)(b), Bate #8847

Lix, 11(1) Belle Fourche, S Home (2), Bate #17080

Lx, 1X, Schedule AC-1, P. 22, L. 33, Bote #27570

11718/%93 | Funds Wired
' (Funds were transferred to Norwest 5458 and vsed for building the
Belle Fourche home)

Ex. 1(1) - Belle Fourche, SD Homa (c), Bate #17061
Ex. 1K, Schedule AC-1, P. 23, L, 37, #2757)]
1/14/94 | Funds Wired $16,406.39
(Funds were transfersed to Norwest $458 and wsed for building the

Belle Fourche home)

Ex. H(1) - Bells Fourche, SD Home (¢), Bate #17064
By, 1K, Schedule AC-1, P, 23, L 44, #2757]

4717795 | Transler to Plainiiet's Bdward Jonos IRA 050211 §1.600

B, IF(1)(@), Bate #6616
Ey. 1K, Schedule AC-1, P, 25, 1, 90, #27573

$27,000
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See alvo T, 1066-1073, Said transfers ultimately contributed o Plaintiff’s separate value in the

current Rochester, Minnesota home, the Oklahoma condo proceeds, and in her Edward Jones
IRA 0592, which will be addressed balow.

166, In May 1995, Defendant moved to Rochester, Minnesota to work in en Edward
Jones office. v, 641:10-12. As the financial advisor for the parties’ Bdward Jones accounts,
Defendant transferred all of the parties® Bdward Jones accounts to his new office in Rochester,
Minnesota and agsigned new aceount numbers, Plaintifs investment acoount 7191-1-4¢" {fix.
15(2)(d), Bate #5638) was tansferred 1o 7191-148", Lx. IF(2)(e), Bate #6639, Plaintiils
separate funds in 7191-1-8 Chereinafier refetred to as *7191™) have been traced to the

accurnulation of separate property ag more fully set forth below:

Date Transactions out of 7191-1-8 Amount
11/iR05” | Transfer to 7183-1-8 to purchase Edward Jongs L.Imned $5,000
Partnership Infersst

Ex. J!*(U(o), Bate #6680
4412/96 | Transfer to Plalntif®s Bdward Joues IRA 0592 - : $2,000

Fx. 1R )(e), Bate 46716
167, In July 1996, Plaintiff sold her home in Belle Fourche, South Dakota. Ex. 11(1)
Belle Fourche, SD (f), Bute #17082. As Plaintifl funded the purchage and bullding of the home

entirely with her separate funds, the sale proceeds from the homestead of $143,947.71 are
Plaintiff’s soparate property putsuant to Parngraphs 2C and 21 of the PMA.

168, The proceeds were deposited into the parties’ joint Home Federal chiecking
account 2730 on August 2, 1996, Ex. IF(6), Bate #11436. Four days later on August 6, 1996,
$100,000 of said separate property sule proceeds were depostied Into the jolnt 7183 account, (£,
1E(2), Bate #9070) and then transferred into Plaintiifs separate 7191 acéount on August 16,
1996, Ex, 1F(1)(¢), Bate #6744,

7 The VCO report had a typograplieal error that was correctad during testimony, The report referenced | 1/20/95,

hawever the underlying documents verified the date was L L/1/95, T 1070:9-11. Ex, | K, Schechde AC!, P, 26,
L. 14, Bate #127574,
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169, This Court adopts VC(Fs direet tracing methodology as it apphes to the deposit
of $100,000 on Avgust 16, 1996, Ix. IR, Schedule AC-1, P, 28, L. 147, Bate -#2?5%6.
Defendant's expert, Mr, Hagjes, also acknowledged that Plaintiff has a separate property interast
In the current home based on the sale proceeds from the former hore; however, he did not
-quantify the value of her intorest. Tv. 1429:22.25 & 1430:1-4,

170, When Plaintiff sold the Belle Fourche home in the summer of 1996, the parties
purchased a house located in Rochester, Minnesota, where Defendant was working and living.
The bank for Plaintiff’s Norwest Bank checking aceount 3458 was located in Belle Fourche,
South Dakota, Tr. 262:20 & 766:2-6. 1n July 1996, Plaintiff began depositing distributions and
proceeds from her separate property (8T1 distributions, JMCCS sale proceeds, TIPR, no. seller-
financed loan repayments) into hey 7191 account (Ex, FF({)(e), Bate #6738) and/ot the partles
Joint Home Federal checking accouﬁt.

171, For exaunple, on July 11, 1996, Plalotiff deposited o TIPR, Inc. gc!ilar-ﬁnanced
loan repayment in the amount of $1,600. Exhibit IF(1){e), Bate #6737 & Ex. 1K, Schedule AC-1,
P, 28, L. 142, Bata #27576, Qn Tuly 19, 1996, Plaintiff deposited JMCCS sale proceeds in the
amount of $1,814.60, Ex, 1K, Schedule AC-1, P. 28, L. 143, Bate #27576 Plaintitls 7191
account began to increase in value due to the deposit of separate property as well as appreciatior,
gains and losses, which are Plaintifs separate property pursuant to Paragraph 2C of the PMA,
Ex. 1K, Schedule AC-1, P, 28, L, 143, Bute #27576.

172, Plaintiff believed when she uged funda from her 7191 account to purchase
property, or when she tansferred funds from 7191 to another acoount, she was uslug her separate
funds to purchase sepatate property. Tr. 256:17-25, In addition o depositing Plaintif’s separate
property into her 7191 account, Plaintiff began depositing other fands Into her 7191 uecount
which she betleved, et the thne of the deposits, were her separate funds, such as ¢hild support,
personal checky and Edward Jones W-2 income, Exhthit [5(1)(s), Bate #6796,

173, This Court finds this is how Plaintiff’ lived her Hfe during the martlage. VOG's

methodology was based upon the tefms of the PMA, not nscessarily on how Plaintiff lived het
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life during the marriage and therefore, at times, VOG's wracing contradieted Plaintiff's bellef
regatding her separate propesty, This Coust finds VCG's methodology was consistently applied
and soms of Plalntiff’s deposits made irto 7191 after July 1996 were appropriafely deemed o
marital loan putsuant to Pamgruﬁh 9F of the PMA, |

174,  Where YOG was unabie to te the wse of funds from the 7197 account to the
purchase of Plaintitf’s separale property, the marital estate was enbanced to the bepelit of
Defendant. |

175,  DBetween September 1, 1996 and Match 27, 1997, Plaintiff teanslerred $59,459,55
from her 7191 account 1o the 7183 acoount. Ex, 15(1){e), Bate #6750-6816. VCG conld not
identify those transfors to the purchase of separate assets, Therefore, this Court adopts VCG's
methodology whereby the transfers fivst repaid any matital loan oxisting In 7191 at the time of
the transfer, and any funds remaining in the transfor after repayment of the loan, are aliocated as
Plaintifs separate property. Ex. 1X, Schedule AC-1, Pp. 28-30, Bate #27576-27378.

176, On February 20, 1997, Plaintiff wansferred $2,000 into her separate Edward Jones
IRA 0592, Ex. 1F(1)(e), Bate #6806, This Court adopts ‘VCG's methodology that this Is a
tracing of a soparate-to-sepatate event and therefore, only Plaintiffs separate funds in 7191 were
allovated toward the $2,000 TRA conttibution, Ex, /K, Schedule AC-1, . 36, L. 187, Bate
#27378.

177, The total account balance of 7121 as of June 27, 1997 was $113,334,69. L.
HE(1)(e), Bate #6843. A marital loan existed In Plaintiff's 7191 acoount at the end ol June 1997
in the amount of $7,379.67. Bx. 1K, Schedule AC-1,.P. 31, L. 210, Bate #27579. The marlial
loan was cteated in 7191 in part, due to the deposit of federal tax refunds of $4,909.72 and a
Minnesota state refund of $1,427 for jointly filed taxes In 1996, Bx. 1F(f)(e), Bate #G83¢ &
#6846, The remaining $1,042.93 of the marital loan i3 comprised of miscellaneous deposits that

could not be identitied as baving come Fom Plaintiffs sepatate property. Lx. 1K, Schedule 4C-
I, P. 81, I, 210, Bate #27579.
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178, Plaintiff reacquived TIFR from Cindy Palmicr In July 1997, T 976:5-12, As
indjcated previously, part of the agreement for Plaintiff to reacquire TIPR, was a $10,000 cash
payment to Ms, Palmict, Ex. 1J(4) Default Back to Angle (b), Bate #20219. On Jul'y 1, 1997,
Plalntiff withdrew $10,000 from her 7191 margin account and on July 2, 1997, she withdrew an
additional 35,000 from her 7191 margin account. Ex. !F¢1)(e), Bate #6858, As Plaintff*s 7191
accownt did not have check-writing capabilities, on July 7, 1997, she transferred $15,000 to 7183
tn order to u'.cilize the 7183 check-writing capabiliies to acoess her separvate funds, fx, 1F(2)(h),
Bate #9161, VCG tied the $15,000 transfer of funds on July 7, 1997 direotly to chack 756 It the
amount of $10,000 which cloared 7183 on July 7, 1997, B LF(2)(8), Bate #9762, Check #756
in the amount of $10,000 was paid to Cindy Palmier. Ev. 1 F(2)(w), Baie #8798,

179, Based npon Paragraph 2A of the PMA, separate assets nre to remain separate, The
replacement of separate property shall remain separate property pursuant to Paragraph 2D of the
PMA. In order to avold a marital foan in a separate asset, sepsirate funds should be used townrd a
separate assel pursu'ant to Paragraph 9F of the PMA. Tr, §76:15-18. As VCG tied the $15,000
transfor from 7191 into 7183 to the reacquisition of & separnts asset (TIPR), this Court adopts
VOQ's treatment of these transactions as separabesto-sepatate events and therefors, only
Plaintifl's sepurate funds wers allocated toward cach transaction essociated with TIPR.  Any
marital losn in 7191 at the time of the transfor was left inlactk 5o a8 to avoid a marital loan in 4
- separate asset (TIPR). Tr [227:49-24. See also Ex, 1K, Schedule AC-1, P. 31, L. 213, Bate

427579, |

180.  OnJuly 28, 1997, Plaintiff deposited a $3,000 STI distribution into aceount 711,
Ex. 1F(1)(e), Bate #6368, ST 13 Plaintiffs sepacate propetty and all ST distiibutions deposited
into 7191 are Plaintiff’s separate property pursuant to Parageaph 2C of the PMA. Bx. (K, P, 31,
L. 217, Bate #27374.

185, On August 13, 1997, Plaintiff deposited check #1036 from TIPR account 3388 in
the amount of $2,000, Ex. JF(I)(a), Bate #1686. Pursuant to the Gensral Ledger of TIPR, said
chet;k represents & Member Draw from TR, Ex. [J(4)-Gereral Ledgers (o), Bate 425669,
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TJPR is Plaintilf®s separate proporty and therefore, all TIPR Member Diraws deposited into 7191
are Plalntiff's separate property pursuant to Paragraph 2C of the PMA. Bx. 1K, Schedule AC-1,
P. 31, L. 218, Bate $27579,

182, On September 3, 1997, Plaintiff deposited a $2,000 Taco John's distribution tnto
719V, Bx. 18(Y)(e), Bare #6878, While the bank staternent reflscts this deposit is from TIPR,
based on the general ledgers, it appears the deposit is an STT distribution. In either event, s both
STI, Ine. and TIPR are Pluintiff>s separate property, all diswibutions from TIPR or 871, Ine.
deposited tnto 7191 are Plalntiff’s separate property pursuant to Paragraph 2C of the PMA. kx.
1K, Schedule AC-1, P. 32, Line 224, Bute #27580,

183, On Septerber 11, 1997, Plaintiff deposited $403 from TIPR, Ex. 1F(1)(a), Bate
#6878, Pursuent fo the General Ledger of TIPR, sald payment is Plaintiff’s one-half portion of
an 8810 TIPR, Ine. seller loan pagwment, Tr 1223-1225, Fx 1J(4)-Genaral Ledgers (a), Bue
#23670. Ex. 1K, Schedule ACW1, P, 32, L. 223, Bate #27580.

184, On September 12, 1997, Plaintitf transferred $2,000 to TIPR’s BEdward Jones
3388 (hersinafier referred to as “TIPR 3388™, Ex. 1F{1)(e), Bate #6878, As TIPR is Plaintiffs
separate asset, this Court adopts VOG's methodology that this is a geparate-to-separate event and
therefore, so long ag sufficlent separate funds are available in 7191 at the time of the transfer,
only Plaintlff’s separate funds in T191 were allocated toward the teansfer to TIPR 3388, Tw.
1061-1062. Ex, 1K, Schedule AC-1, P 32, L. 225, Bate #27580.

185, On Oetober 15, 1997, Plaintiff transfercod $21,000 to 7183 In order to access her
separate funds via check, Bx. 1F(1)(e), Bare 16889, Plaintiff belleved the tranﬁfer could have
been to purchase a vehicle ot something else for TIPR. v, 380:19-21. However, VCG could not
directly tie the $21,000 transfer to the purchase of 4 separato assot,

186, Therefore, a3 a separate-to-sepacate event could not be identitied by VOG for this
transaction, this Court adopts VC@'s methedology to fitst repay any marital loan existing in
7191 at the time of the transfer, nad allocate any rematning funds from Plaintlff’s soparate

property.  Therefore, of the $21,000 transferred to 7183 on October 15, 1997, $9,947.59 is
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destmed payment of the marital loan existing at that time I account7191, and the remeining
$11,052.41 of the transfer is Plaintiff's separate property. x. 1K, Schedule AC-1, 2. 32, L, 234,
Bate 427580, _

187.  On October 28, 1997, Plaintiff deposited into 7191 cheek #1223 in the amount of
$2,559.57, Ex. 1F(1)(e), Baie #6888, The General Ledger for TIPR indloates $2,001.23 of the
check reprasents o Member Draw from TIPR and the remaining $558.34 represents expenss
reimbursement. Fx. JJ(4)-Ceneral Ledger(a), Bate #25688, This Court finds $2,001.23 of the
check is Plalntif’s separate prapety and the remaining $558.34 represents TIPR expense
reimbursements and that portlon of the check deposited is allocated as a marltal loan in 7191, Ex,
1K, Schedule AC.1, P, 30, 1. 230, Bate #27580.

188,  On December 31, 1997, Plaintiff (ransferred $6,000 to account 7183, Fx.
TE(I)(e), Bate #6913, Pive days later, on January 5, 1998, cheok #831 ln the amount of $6,000
wes issued from 7183 to Plaintiff’s TIPR Simple IRA 0314, VCG did not conneel these two
events so a5 to apply the direct sepatate-to-separate methodology, as they wers not aware of the
tie between the events, Therefore, instead of allucziting only separate funds from the $6,000

transfer to 7183, VCG first repaid the $527.87 loan existing at that time in 7191, and the
temaining $5,473.13 of the teavafer was allocated as PlaintiPs separste property. Ex. IK,
Schedule AC-1, P, 33, L. 242, Bute #2758,

189, TIPR had a fire In 1998, which burned the siore to the ground, Tr, 265:78-19 &

805:17.22. In May and June 1.99#, Plaintiff deposited Insurance proceeds resulting from fire

damage to TTPR as follows:

Dato Teangaction Amount

5/6/98 | Travelers Property CA Deposit $75,000
Ex 1(1)(e), Bate #6974

5/26/98 | Traveler's Insurance Taco John's Deposit $53,883
B, 15(1)(e), Bate #6974

6/2/98 | Traveler's Insurance Deposit $100,000
Ex, 1F01)(e), Bate #6985
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Ex. 1 K Schedule AC-1, P. 34, L. 269, Bate #27582 & P. 35, 1. 275, Bate #27582. As the
insurance pioceeds were a result of ciamage to Plaintiff’s separate propertly, this Court finds the
proceeds are Plaintiff’s separate property pursuant to Pacagraphs 2C and 21 of the PMA,

190, The insurance procesds were eventually transferred to TIPR's Edward Jones 3388
abcount whers the proceeds remained sepatate property, B ! K, Schedule AC-1, P. 35, L1, 277,
283, 289, Bawe #27583,

191, Plalotiff rebuilt Taco John's Pine Ridge and used the insurance proceeds to do so.
Tr. 1076-1077, _

192, Plaintiff made three transfers from aocount 7191 to aceount 7183 betwoen June 1,
1998 and January 1, 1999 tolaling $34,000. As separate-to-separate events could not be
identiffed by VCG for those transaotions, This Court adopts VCGs meathodology to first tenay

nuy marltal loan exiating in 7191 -at the time of each transfer and allocate the remaining funds
| from Plaintiff's separate propetty, Bx, 1K, Schedule AC-1, Pp. 35-36, Baie #27583-27584.

193, On January 11, 1999, Plaintiff depostted check #3111 in the amount of $1,567.15
from Rapid City Mexican Food, Ex. 1F(1)(e), Bate #7074, ‘The cheok is related to a rebate for
TIPR's ndvertising, Tr, 1078:23-25 & 1079:1-2,

194, This Court adopts VOG’s treatment of check #3111 as Plaintiffs separate
property, Bx. /K, Schedule AC), P, 36, L 310, Bate 127584, All Rapid City Mexlcan Food
rebatey received by Plaimtiff were pald o TIPR to return part of the advertising costs otiginally
paid by TIPR. Tr. 392:9-18 For example, the general ledger for TJPR reflects check #1353
puyable to RC Mexloan Food Corp on 1/16/98 In the amount of $934.04, x, 1J(4) General
Ledgers (a), Bate $23724, A corvesponding check #1353 in the amount of $934.04 cleared
TIPR's BY #3388 account on 2/17/98, Ex, 1J(4) Bank Accounts (t), Bate 420422,

195, As TIPR is Plaintiff's separate propetty, all TIPR rebates received ace also
Plaintiff’s sepaeate property pursusatit 1o Paragraph 2C and 20D of the PMA. Tr, 1371:20-21,

196, On May 4, 1999 Plaintif¥ transferred $4,000 to TIPR 3388 and on May 26, 1999,
Plaintiff transferred $10,000 to TIPR 3388, Ex [F7l)(e), Bate #7112, Pueswiist to the TIPR
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General Ledger, these wansters represent a capital contribution In the gmount of $10,117 (Ex.
AJ(4), General Ledgers (), Bate #25844) and a shareholder loan of $3,883 (Ex. 10(4) General
Ledgers (), Bate #23812), As'TJPR.is PlaintitP’s separnte property, any obligations of TIPR are
Plaintiffs separate obligations pursnant to Paragraph 8B of the PMA.

197, This Court adopts YCG’s allocation of onty Plalntiff's sepavate funds toward the
transfers, Ex. 1K, Sehedule AC-1, P. 37, 1,334, Bate #27585,

198.  On July 17 and July 26, 2000, Plaintiff deposited inherited funds from her so:
check #6101 in the amount of $58,60, check #6100 in the amount of $2,200, check #63016 in the
amount of $433; and Sioux Funeral Mome check #2060 in the amount of $17.64, Bxhibir
1F(1)(e), Bate #7237-#2738. |

199, Said inherited funds are Plaintifs separate property pursuant to Paragraph 2E of
the PMA, Ex. 1K, Sehedule AC-1,-P. 41, L. 398, Bute #27589. Tr. 1079:8-12,

200, On February 4, 2002, Plaintiff deposited funds from Zumbss River Photogtaphy
In the amount of $1,570.85, Ex. IK, Schedule AC-1, P. 47, L. 498, Bate #27595. Plaintiff
originally thought the payment related to TIPR advertising; however during rial believed the
payment may have heen for her daughter's graduation pictures. Plaintiff and her attorney, Bva
Cheney Hatchor, meet with VCG for § days going over the teansactions in the accounts, Given
the level of detail In the tracing report and the valus of the deposited funds, said deposit does not
make a substaniial irapact on the tracing nnalysis.

201, On June 24, 2004, Plaintiff deposited n US Treasury federal tax refund of $3,344.
Ex. 1F(l)te), Bare #7701, The partics filed separate tax returns throughout the marriage exespt
for yeat 1996, |

202,  Plaintiff generally paid her tax linbilities directly from the TIPR business account. '
Tr. 1080, YCG meated all tax vefunds as maritel. 7r. 7004-1005. This ﬁeposit Incraased the

macital loan in the aceountt, thereby benefitting the mawital catate, Ex. /X, Schedule AC-1, P. 54,
L. 632, Bate %27602,
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203, During a trip to Mexleo al the end of Janvary 2011, Plaintff discovered
Defendant was having an affair with a mutua) friend and co-worker who was a subordinate agent
at Bdward Jones, While this created difficulty in the parties’ marage, Plaintlff was committed to
working on thé mandage and believed at that time, Defondant was as well, At that time, the
parties wore aequiring a franchise for a Massage Envy {n Sloux Falls (SFME) as well as othet
assets, I 690693, The partles continned to operate their finances In the same manner,

204,  On Mareh 21, 2011, the sum of $20,000 was iransferred into account 7191 from
the joint account, 7183, Ex. 1F(1)(¢), Bate #8390, This Court aclopts VC(s pro rata appronch
of applying a percentage of Plaintiff's separate propetty in 7183 at that time to the previous
monfl’s ending balance to each transfer from 7183 into 7191, ‘Therefore, of the $20,000
transferred on March 21, 2011, $6,318.31 is separate and the remaining $13,681.68 1s deemed &
loan from the marital ostate, Ex, 1K, Schedule ACYI, P. 70, L, 969, Bate #27618.

205, On June 7, 2011, $10,000 was transferred from 7183 into 7191, Ex 1F(I)(e),

Bate #8415, This Court adopts VCG’s pro 1ata approach to the transfer into #7191, Therefore,
$3,024.44 is separate and the remaining $6,975.56 is deemed 4 loan from the marfial estate, Jx.
IK, Scheduie AC-1, P. 71, L. 987, Bate #27619,
' 206, On July 15, 2011, Plolatlff transferred $26,000 out of 7191 to 7183, Kx. 1F(1)(e),
Bate #8424, Pleintiff bebieved ot the time she was asviring her 2011 Chevy Avalanche
automobile with separate funds. I 458-467. Howover, the Avalanche was also acquited with
the trade-in of a maital vehicle (Ir. 1119:12-14) and therefore, VCC did not consider the
Avnlanche a separate asaet, T, 1119:18-20, _

207, To be consistent with the methodology used when a separate-to-scparate event
camot be identified, this Court ad@pts VC@&s methodology to repay the marital loan existing in
#7191 at the time of the transfer and the entire $26,000 was aliocated ag repayment on the then
existing marital loan balance in #7191, Bx. 1K Schedule AC-1, P. 71, L. 993, Bate #27619.

208,  On July 26, 2011, Plaintiff tranzferred $7,356.45 into her 7191 account from
7183, Ex. 1F(1)(e), Bute #8423, VCG tied this transaction to the July 25, 2011 deposit into 7183
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of insuranes proceeds In the amount of $7,356.45 for hall damage to TIPR’s 2007 Jeop Compass
which is separate pursuant to Paragraph 21D of the PMA, Jx, N4} Insurance-Litigation (c), Rate
#27546. VCG tied these two events together given the closs proximity In time between the two
events and the smount of the depostt being the same as the withdrawal,

209, This Court adopts VOG's treatment of these transactions as scparate-tu-seperraté
evenls and allocation of only Plaintiff's sepavate funds in 7183 were transferred luto 7191, K.
1K, Schedule AC-1, P, 71, L, 994 Baie #27619.

210 On September 2, 2011, Plaintiff deposited cheek #5019 fiom Stoux Fally Massagcl
Envy (hersinaftor roferred to as "SFME”)_ in the amount of $754.09. A, TE()(@), Bate #3440,
This Court adopts VCG's methodology whereby any deposit assumed to be an SFME gxpense
reimbursement which could not be identified g having been originally paid by Plaintiff*s
seputate properly, is deemed marital and allocated as g marltal loan in 7191, Ex. 1K, Schedule
AG-1, P, 72, L. 1004, Bate $27620.

211, On Beptember 19, 2011, Plaintiff wransferrad $65,000 from 7191 into 7183, L.
1F(1)(a), Bate #8443, While it may have been Plalotif”s intention that the $65,000 transferred
into 7183 was to use her separate fimds to assist with the capitel vontelbution to BDUBS, (77,

460-462), VOO was consistent vﬁth their methodology. A ditect separate-to-separate event could
not be tied to this transaction. Tr. 10811082,

212, This Court adopts VCG's methodology to repay the matital loan existing in 7191
at the time of the transfer and the entle $65,000 was allocated a3 repayment on the then existing
marital loan balance In 7191, Ex. 1K, Sehedule AC-1, P. 72, L 1008, Bate 527620,

213, On October 13, 2011, the sum of $15,000 was transferred into 7191 from 71 B3,
Ex. 1F(I)(a), Bale #8450, This Court adopts YCO*s pro rata approach to the transfer 1o 7191,
Thcmfore, 22.6% (o $3,392.22) is Plaintiif’s saparate property and. the remal ning $11,607.78 iy

deerned a loan from the marital estate into 7191, Ex. [£, Schedule AC-1, P, 72, L. 1018, Bate
127620 |
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214, On December 21, 2011, Plofntiff tensforred $30,000 fnfo 7183 from her 7191
ascount. Kx. 1F(1)(a), Bate #8469, This Court adopts VCG's methodology to repay the marital
loan existing in 7191 at that time of $23,241,01, The remaining $6,758.97 of the transfer is
Plaintiff’s sepavate property, Bx. 1K, Sehedule AC-1, P, 73, L. 1029, Bate #27621,

215, At the end of Decemnber 2011, no marital loan existed in Plaintifs 7191 account,
B, K, Schedule AC-1, P, 73, 1. 1033, Bate #27621, |

216, Plaintiff obtained shack-writing privileges in her 7191 aceount sometime in early
2012, Thereafter, on Febroary 22, 2012, cheek #1001 in the amount of $15,000 payable 1o
SEMB's First Promier Loan #0002 cleared the accownt, By 1F(1)(a), Bate #3483, A direct
separate-to-separate event coukl not be tied 1o fhis transaction, T, J083-7084, However, thers
was no merital loan existing in 7191 on February 22, 2012, Therafors, only Plaintifs separate
propexty was allocated toward the $15,000 SFME Fiest Premier Loan #0002 payment, Ex, 1K
Schediule AC.1, F, 73, L. 1040, Bate #27621, :

217, On Febrowry 27, 2012, Plﬁlntit'f deposited into 7191, TIPR expense
teimbursement cheek #1647 in the amount of $5,560.12 and a $100 personal check that VOGO
could not tie to a separate asset, Ex. 1F(1)(e), Bate #3491, This Gmujt adopts VCG’s altocation
of botly deposits totaling $5,660.12 as a marital loan in 7191, Ex. 1K, Schedule AC-1, P. 74, LI,
1044 & 1045, |

218, On February 28, 2012, Plaint{ff transforred into 7191 a toial of $35,000 from her
individual BEdward Jones 8486-1-3 account, Ex. 1F(){e), Bate #3492 & Ex IF()() Bate
#3734, As a separate-to-goparate event could not be tigl to this transaction, this Court rdopts
VCG's pro rata approach to the transfers into 7191, Therefore, $33,381.19 is separate and the
remaining $1,018.81 is deemed a loan from (he marital estate, Ex, 1K, Schedule AC-1, P, 74, L.
1047, Bate 1127622,

219, Two days later, on March 2, 2012, check #1003 in the amount of $35,000 payable
to SFMIE's Birgt Premier Loan #0002 cleared the account. Ex. JTF(L)(n), Bete #8493, VCG Hed

Page 58
Appellant's Appendix Page0061




these two events together given the close proximity in time between the two evorls and the
amount of the deposht matching check #1003,

220, This Court adopts VCGs direct tracing methodology for this transaction wherehy
the same percentage of separate versus marital applied to the $35,000 deposit, is applied 1o the
$35,000 check, fix. /K. Schedule AC-1, P. 74, L, 1046 & 1047, Bate $27622.

221, On March 1, 2012, Malntiff deposited into 7191 a ‘TIPR member draw in the
amount of $5,329. Ex. 117(I)(e), Bate #8492, On March 21, 2012, Plaintitf deposited another
TIPR mernber draw in the amount of $20,000. Lx. 1i(J)(e), Baie #8493, Both deposits are
Plalntiff’s separate property pursuand 1o Pagagtaph 2D of the PMA, Ex. /K, Schedule AC-1, P,
74, L. 1048, Bare #27622.

222, On March 27, 2012, Plaind{T deposited Into 7191 check #1658 in the amount of
$3,001.87. Ex. 1F(I)(s), Bate 118491, Said ¢heck s for TIPR sxpense relmbursetments pursuant
to the TIPR goneral fedger and as such, is desnied 2 marital loan to 7191, Afier the deposit of
this cheek, the marital loan balaﬁce in 7191 as of March 27, 2012 was $10,661.99, Ex. IX
Schedule AC-1, P, 74, L. 1050, Bate 427622,

223, On March 27, 2012, check #1005 from 7191 in the amount of $30,000 payable to
SFMEs First Premiar Bank Loan #0002 cleared the ao;:ount. Ex. IF¢)(e), Bare #8493, A divect
separate-to-separate event could not be tied (o this transaction. 7r. [083-7084. This Coust
adopts YCG's methodology to repay any mavital loan existing in 7191 at the time of the
_ lransaction.

224, Theretors, $10,661.99 was allocated ng repayment of the maital loan existing in
7191 at the time of the transaction, and the remalning $19,338.01 of the $30,000 SFME Flrst
Premier Loan #0002 payment ls Platatiff's separate propetty,

225, After said payment, no marltal loan existed In 7191, 7 1081, By [K Schedule
AC-1 P74, L, 1050, Bote #27622,
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226,  On March 29, 2012, Plaintiff transferied $3,000 o 7183, Ex. IF()(e), Bare
#8494, No marital loan existed in 7191 at that time so only Plaintiffs separate fimds were
allooated to the transfer, Bx. 1K, Schodule AC-1, P. 74, L. 1051, Rate #27622.

227, On April 3, 2012, Plaintiff paid $120,944.02 on SFME’s First Premier Loan
#0001 and $11,234,32 on SFTME's Fiest Premier Loan #0002 via wire transfer frotn 7191 {for a
total of $132,178.34), Ex. 1F(I)(a), Bate #8502, Thete was no marital loan existing in 7191 at
that time so only Plaintift’s separate funds were alloonted toward the loan payments. Ex. JK,
Schedule AC-1, P, 75, 1, 1058, Bate #27623, Tr. 1084-1083.

228, Plaintiffs pay off of the SFME loans were saplial contdbutions and increased
Plaintiff's separate properly interest In SFME. Plaintiff paid off the loans as she had personally
guaranteed the corporste loans and she could get a betler intsrest rate on her 7191 margin
geeount. ¥y, §23:42-13. Plaintiff was ademant that SEME wes set up to be her business. This
Court also finds that SFME was taking loan advences from First Premier Loan #0001 o pay.
Loan #0002’s monthly payments as well as intersst-only payments on Loan #0001, Tr, 873:11-
19 and Ex, 1TH(T)(W), Bate #16617-16618. ,

229, After Plaintlif paid off the SFME Fitst Premier loans, the parties began receiving
substantial distributions from SEME. Tr, 1085, Defendant was critical of Plaintiffs reasoning for
the pay off of the loans and l}e belisved Plaintiff pald off the loans only to create & separaie
property interest fot the divoroe,

230, Itis clear to this Court that neither Plaintiff nor Defendant had any knowledge as
to how the separate tracing process would work when PlaintHf paid off the SFME loans. Sald
payments ocevrted prlor to Defendant fillng for divoree in the State of Minnesota.

231, This Court adopts VCC's methodology whercby 83.9% of the total funds
gontributed to SFME were from Plaintift*s separate property pursuant to Paragraph 2C and 2D of
the PMA. Lx. 1K, Schedule B-7, P. 286, L.9 Bate #27834,

232, On April 23, 2012, a deposit of $15,000 wag mads into 7191 representing a
digtrbution from SFME. Bx [F((e), Bate #8501, This Court adepts VCG's methodology
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whereby 83.9% of all distributions recelved by SFME are Plaintiff's sepatate funds, and the
remaining 16.1% is maital. Thetefore, of the $15,000 SFME digtribution, $12,589.76 is separate
and the remaining $2,410.24 15 deemed a maxital loan, Ex. 1K, Schedule AC-1, P. 73, L. 1060,
Bate 27623

233, Defendant remained Plaintif’s financial advisor with Bdward Jones during this
time. He direeted the SFME distributions into Plaintlffs 7191 acoount thereby lending credibility
to Plaintiff's claim that SEME was set up to be her business and that the parties were working an
thelr marriage. Defendant continved 10 direct monthly SFME distiibutions into Plaintiff's 7191
aceount (Tr. 705:48-20) until he started the divoree actlon in Minnesota on June 11, 2012,

234, The continual deposits of the SFME distributions into Plaintiffs 7191 conthuued
to create a marital loan value to the extent 16,1% of the deposits were marital in nature,

235, On April 30, 2012, Plaintiff tade what she deseribed as a capital contelbution to
ME Rogers in the amount of $10,000. Ex. 1F(1)(e), Bate #8510, At the time of her contribution,
Plalntiff believed she was working on her marriuge and was still having a sexual relationship
with Defendant. 7. 297:12.23,

236, Defendant 1old Plaintiff they needed to contribute $10,000.to ME Rogets as their
pottion of a capltal contributlon, Instead of her historical process of transferring her funds from
7191 into 7183 for such u payment, Plaintiff went directly to Home Federal Bank and pald
$10,000 on the ME Rogers Home Federal business loan via check #1007, Ex. [H(8}). Rate
17043,

237, Usbeknownst to Plaintiff, the $10,000 payment was booked as a shareholder [oan
to ME Rogers. 7. 1086. As the payment was not o separate-to-geparate event, this Court adopts |
VCG's methodology to repay the marital loan existing in 7191 at the time of the transaction,
Theretore, the entire $10,000 was allocated as repayment toward the marita) loan existing at that
time in 7491, Ex. IK, Schedule AC-1, P, 75, L. 1069, Bate #27623.

238, On May 10, 2012, two depogits totaling $18,000 were made inio 7191
representing a distribution fom SEME. Ex, 1F(1)(e), Bate #8501, This Courl adopts VCG's
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methodology whereby 83,9% of all SFME distributions pald ko the parties are Plaintifi's separate
funds, and the remaining 16.1% is marital based on the acquisition of SEME, Ex, /K Schedule
AC-1, P, 75, L. 1064, Bate #27623,

239, On June 11, 2012, Defendant séwed Plaintiff with & Summons and Petition for
Dissolution of Marlage I Re Marriage of Dovald M. Ch&rwon ¥ dngela K. Charlson, Court
File No. 55-FA-13-1830, Disirict Court Famlly Diviston, Third Judicial Cirowlt, Slate of
Minnesota, County of Olmsted, Ex. 18, Shortly bafore Respondent commenced the divorce
pction, at the end of May 2012, there was a nominal marltel loan of $6,256.37 in Plaintiffs 7191
acoount, B /K, Svhedule AC-1, P, 75, 1. 1071, Bate 427623,

240, On the same day Defendant served Plaintiff with divotse papers in Minnesota,
June 11, 2012, Dofendant divected a $15,000 SFME distribution Into the 7183 account rather
than Plaintiff's 7191 account, as had been the practice. Ex, [F(2) (b}, Baie #Hi 0933. .

241, On June 12, 2012, Plaintift transferced $15,000 from 7183 10.7191.  Another
$24,500 wasg tt‘_.ans-ferred from 7183 to 7191 on June 21, 2012 for total tansters from 7183 of
$39,500. Ex, 1F(2)(e), Bate #8521, This Court adopts VCOs pro tata approach to each trangler
from 7183 into 7191, Ex. 1K, Schedule AC-J, P. 75, L. 1077, Bate 37633,

242, On luly 27, 2012, Plaintiff transferred Into 7191 the funds temaining in her
Edward Jones 0484-1-8 World Ventures account in the amount of $788.88. Ex, LF(1)(e), Bats
#8529, This Court adopts YCO's methodology whereby these funds were entirely marital and
the transfer is a macital loan. Bx. JX, Sehedule AC-1, P, 76, L. 1083, Bate #2764,

243, On Janvary 7, 2013, Plaintift teansferred into 7191 cagh in the amount of
$18,889.26 and securitles in the amount of $12,174.77 previously held in her individual Edward
Jones 8486-1.5 investment account, Ex. IF(I)(e), Bate #8583-8584, As a direct separate-to-
separate ovent could not be tled to this transaction, this Court adopts VCGs pro rata spproach to
each transfer into 7191, Ex, IX, Schedule AC-l, P. 77, L 1119 & 1120, Baie #027623. Soe also
By, 1K Schedule AC-G, P. 185, L1, 65 & 66, Bate #7733,
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244, On July 10, 2013, Defendant wansferved $9,500 from bis Bdward Jones 7272
aceount into 7191, Ex. IF(1)(w), Bate #8048 Sald wansfer was in accoréiance with the
Stiputation and Temporary Order in the Minnesota divoros matier. Rogardloss of the roason for
the transfer, in order to be consistent with their methodology, VCG applied the pro rata approach
to the transfer feom 7272 into 7191, Bx. 2K, Schedule AC-1, P, 79, L. 1162, Bate #27627,

243, On August 12, 2013, $8,000 was transferred into 7191 from 7183 in accordance
with the terms of the Stipulation and Temporary Order in the Minnesota divorce ac_tiun. By
{F(1)(e), Bare #8659. Regardless of the reason for the transfer, in order to be consistent with
their methodology, VCG applied the pro rata approach to the transfer Into 7191, Bx I
Schedule AC-1, P. 80, L, 1168, Bate 127628,

246, A like amount of $8,000 was transferred into Defendant's 7272 account per the
Minnesota Court Order and the same pro rata approach was applled to that transaction.
Plaintlff's Ex. 1 K, Schedule DC-1, P. 150, 1. 40, Bate $27698,

247, On Seplember 13, 2013, $7,500 was transfarred two times for a total of $15,000
into 7151 from 7183 in accordance with the terms of the Stipulation and Temporury Order in the
Minnesota divovee action, Jx, 1F(1)(e), Bate #8674, In order to be consistent with thelr
methodology used, VCG applied the pro mta approach to the transfer into 7191, £x 1K,
Schedule AC-1, P. 80, L. 1176, Bate #27628.

248, On Qatober 22, 2013, $7,500 was transferred into 7191 from 7183 in accordance
with the terms of the Stipulation and Temporary Oncler in the Minnesota divorce netion. fiv
1F(1)(e), Bate #8687, In order to be consistent with their methodology used, VCG applisd the
pro tata approach to the transfer into 7191, Ex, 1K, Schedale AC-1, P, 80, L. 1181, Bate #27628,

249, This cowt adopts the VCG methodologies and separate tracing analysis as it
pertains to Plaintiff's Edward Jones 7191 account, The account is Paintiffs separate property

subject to a mariial loan, Ex. 1K Schedute AC-1, P. 81, L. 1195, Bate #27629,
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Ex 18, Schedule JT-1, Baw #27630 #27696

250, Defendant oponed the Bdward Joves investment account 7183-1-0 (hereinafter
“T1837) in April 1993, Ex. 1F(2)(b), Bate #8810, The seeount Is a Jointly held investment
accounl. VCG, Plaintiff's experts, propared a report tracing Plein/iff*s separate funds through the
account vsing eommanly accepted tracing methodologies of direot tracing and pro rat tracing,
The account was considerad b-y VCG to have both marital and separate property funds.

251, The dividends and interest in the VCG trucing schedule were allocated to 7183
pro rata because the secount was consldered 1o have both marital and separate funds, |

252.  Baker Tilly, Defendant's experts, take the position that any separate funds that
flowed through the 7183 account were used solely 10 pay ordinary and necessary living expensss
and to' obtain matital property. In other words, any of Plaintiff*s separate property in the account
became marital.

253, Al times, Baker Tilly contradioted their position. Mr, Harjes acknowledged that
Plaintiff bas a separate Intsrest in agsets that were purchased with separate funds that flowed
through the joint 7183 account or the joint Home Federal 2730 account. For example, Mr. Hatjes
agrees Plaintiff has o separate Interest bn her Taco John's Simple IRA 0314, TF, 1420:15-17,

254, Although Mr. Hagjes does not quantify the separate interest, the IRA was created
with funds transferred through the joint account. See Ex. 1K, Schedule AC-4, Bates #27764, Mr,
Horjes aprees Plaintiff hag a separate interest In the current marital home and the condo sale
proceeds although he does not quantify the separate intevest, 7r. 1429:22-25 & 1430:1-4. These
assets were purchased with transfers theough the 7183 account. B, [X, Sthedule RE-1, Bate
#27838, & Schedule RE-2, Bate # 27850, Mr, Harjes {urther agreed thet commingling of marital
and separste property does not necessarlly extingulsh a separate propetly interest, Tr.. 1436:24-25
and 1437:1-4,

255, Defendant places great weight upon the amonnt of each party’s contributlon to

agsount 7183 toward payment of the ordinary aml necessacy living expenses. The parttes Gled
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separate tax roturns during the marriage, except for year 1096. Both parties made efforts to keep
Plaintiffs (separate) income separate from Defendant's marilal income. Despite the fact that
Pasagraph 7 of the PMA allows for puyment of taxes from a joint account, Plaintiff generally
paid any tax liabilitles from her TIPR business account. 7y, 1080: 1.5,

256, Schedule 1 of Defendant's experl report attempts o compare each party’s
contributions to the joint Edwsrd Jones 7183 account with t]ie.ir avollable cash flow during the
martlage. B, V. Bote #810. Baker Tilly analyzes vesrs 1994 to 2013 as i relates to
contributions by each patty to the 7183 account. According to Schedule 1, Defendant contributed
70.5% of the total contributions made to the account during those yswrs while Plaintiff
contributed 37.3%.

257, Paragraph 7 of the PMA does not require an squal contribution to the Joint
account, nor does it specify a percentage that each party is required to tmake, Theoretically, o
contribution could be one dollar, Tr. 1449:21-24. Defendant's Schedule 1, however, ignores
contributions made to other joint accounts during that perfod of Hme such as the parties’ joint
First Western Bank ohecking 151890 (£x 27), which account was used for payment of ordinary
Hving expenses since 1993, the year prior to Baker Tilly’s analyses.

258. During the early years of the matrlage, Plaintiff eaned more income tha
Detendant, 50 more of Plaintilf’s monies were necessarily used toward payment of the ordinary
atd necessary living expenses. Ty, 62):14-21

259.  Atthe time the parties entered into their PMA in Januaty, 1993, Defendant had oo
assols and his income was not sufficient (o pay the court ordered obligations to his former wife,
Teresa Charlson, and his other courl-ordered obligations such as attorney fees, his automobile
1oan and personal loan (rom Plaimift, 7r, §15-619, |

260, It was clearly conteraplated at that time, Defendant would not be zble to
contribute a like amount as would Plaintiff toward the payment of the ordinary and necessaty
living expenges of the pariles, The specific language of paragraph 7 of the PMA. states the

deposits should be “at an amount necessary” to pay otdinary and necessary lving expenses, but
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it does not dietate a speeific amount of sach party’s deposit. At tio lime during thely marsiage did
either party go without their ordinary and necessary needs being ﬁmt.

261, The partles never resided together on a full-time basls during their matriage as
Plaintiff maintained her residence in Sowth Dakota, Tr. 353:3. 8he Is & member of the Qglala
Sioux community on the Pine Ridge Indian Reservation. During the first 2% years of thelr
martiage, Defendant worked out of an Bdward .Ilnnes office in St Louis, Missouri during the
workweek and traveled extensively around the United States in his posttion with Edwmﬂd Jongs,
T 622:5.7, .

262, Plaintifl’ and her minor children resided in Belle Fourche, South Dakota, and
Defendant’s three minor children resided with thelr mother In Brookings, South Dakota, some
400 miles from Belle Fourche, Defendant would travel to Brookings, South Dakota to see his
children frequently. Tv. 622:8-9. Ex. 11(1)-Belle Fourche, SD-(c) & Ex. 38,

263, Baker Tilly Schedule 1 does not provide a complete analysis of how the pacties
paid for expenses throngh other accounts, and their sole focus on account 7183 is misplaced,

264, The parties also used the follawing acoounts during their martage:

a. Flrst Westorn Bank joint checking 1890 tn 1993 (£x. 27);
b Home Federal joint checking 2730 (Bx. 1F(6); '
¢. Bdward Jones Jolnt Investment 6236 (Ex. I7(4)); and

d. Plalntiffs Norwest Bank checking 5458 (Ex. 11(1)-Belle Fourche, SD-(c) &
Ex. 28)

263,  Plaintiff®s expert, Ms. Quinn Driscoil, prepared a rebuttal exhibit to the Baker
Tilly Report, (£x. 26) which compared contributions to the parties’ 7183 account during the
years 1996-2011 which was during the time the pasties wete living together on a more tegulge
basis. Based on ber anatysis, of the fuds available for contribution, Plalntiff contributed 70.3%
of her avaiiable funds to the 7183 account, and Defendant conitibuted 75.3% of his availuble
funds during that time perlod which clearly reflects a more balanced contribution. Fowever,

stnee the PMA doss not require an equal or even balanced contrlbution to any joint account, the
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enalysis by Defendant 1s moot. Defendant’s income is ravital and available for both parties to
us¢ for marital expenscs, ‘

266,  Plaintit contributed to the ordinary and necessary llving expenses of the parties,
whether through the 7183 account, the joint Home Federal 2730 aceount, the Joint First Western
- 1890 nccount or through ber Individusl Norwest Bank account, She also purchased separate
property with her separate funds thal were transterred through the Edward Jones 7183 account.
The transfer of PlaintliPs separate funds through 7183 did not extinguish the separate propetty
characteristic.

267,  The purposes of the PMA wag to proteet Platntiff's separate property in the event
of a divorce, not 1o exadicate her sepenate property. This Court has previousty found that fracing
is appropriate In this case, and thot applics to the joint Bdward Jones 7183 account as set forth
elsewhere in these findings,

268.  Schedule JT-1 of the VCG tracing report (&x !X, Bates #27630-27696) is a
detailed analysis of all deposits, checks and withdtawals ln the 7183 account from inception
through December 2013. The “Source / Notes™ colmn on the schedule references other back up
staternents, cancelled oheeks, gencral ledgers and other schedules to their report, 1o authenticate
the entvies inputted on Schedule JT.1,

269, It 1s evident to this Cowt, that Plaintiff's experts looked at every single
transaction in this ascount, reviewe transactions in other sccounts and also roviewed tax retumns,
real estate documents and business general ledgers whon tracing separate funds, The
methodology used by VCG allocating percentages, (pro rata tracing) is conslstent with the terms
of the PMA.

270, This Court will not make findings on every transaction in the 7183 account
identified in the VCG roport, The account was examined over a period of 20 years and a
sampling of transactions will be addressed for each year regarding the acquisition of additional

assets or to demonstrate the consistent methodologles used by Plaintiff's experts in the tracing of
the 7183 account,
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1993 Aetlvity

271, While there is no question the Edward Jones 7183 is a jointly held lovestment
acoount used by the parties at times durlng the marrlage to pay certain expenses und to acquire
assels, the evidence does not support Defendant’s position this account was orcaied to be “the”
Jolntly heid bank account referred to in Paragraph 7 of the PMA, nor that every asset purchased
through the account is automatically marital as the use of separate property must be considered.

272, The parties opened & joint checking account with First Western Bank in Belle
Fourche, South Dakota with a deposit of fonds from each party on May 17, 1993, (fix. 27) prior
to the inftial deposit into 7183 on May 25,1993, Ex. 1F(2}(b), Bates #8817, During 1993, the
First Wegtern Bank account was used by the parties to pay ordinary and necessary living
expenses, as well as Defendant’s alimony and ohild support obligations to his former wife,
Teresa Charlson, (Ex. 27, check #1060), sttormey foes owed to Teresn Charlson’s attorney, Ron
Abo (Ex, 27, check #10355), and Defendant’s antomobile loan with Western Bank (E£x, 27, cheek
#1056) which are all Defendant's separate Habilities pursuant to Paragraph 8 of the PMA.

273, Any marital fundg used o pay Defendant’s separate liab{lities, shovld be deemed
a loan from the marital estale pursuant 1o Paragraph' 91 of the PMA. Although Defendant paid
his separate obligations from joint Tunds, neither party prepared o trucing analysis reflecting the
amount of the marital loan that Defendant might owe the muarital estate, which could be
substantial. In addition to the First Western Bank checking account, Plalntli*s separate Norwest
Bank checking 5458 was elso used to pay lving oxpenses for the parties, Ex. 1I¢l) Belle
Fourehe, SD home (¢),

274, The first deposit in 7183-1-0 was made on May 25, 1993 In the amount of
$1,736.40, Ex. 1F(2)(b), Bate #8817, Other than being used by Plaintff ag a means to

conveniently access her sepatate funds In her 7191-1-0 account, the account saw Hmited activity
in 1993: Bx. 1F2)(b)
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Dale Transaction Amount

525193 | Deposit - EDJ & Co Check $1,736.40
Buaie #8817

7727193 | Withdrawal ~ Check #001593681 (5689.00)
Bate #8830

9/2/93 | Transfer from Plalntiffs 7191 accot $35,000,00
Bute #8841

093 | Withdrawal — Check #1 to Roundup Building Center for | ($35,000.00)
construction costs on Belle Fourche, 8D Home

Bote #8841

10/19/93 | Transfer from Plaintiff®s 7191 account £20,000,00

Bole #8847

10121793 § Withdrawal — Check #2 to Roundup Building Center for ($20,000,00)

construction eosty on Belle Fourchie, SD Home

Bale #8847

No other deposits (other than earnings on the money market account) or withdrawals were made
until the end of 1993,

273, It appears Defendant begzin using the 7183 aceount for his Bdward Jones business
expenses starting in Dccemher 1993 when Edward Jones reimbursements of $204.99 were
deposited on Decernber 16, 1993 and $1,375.45 on December 17, 1993, Ex. 1F(2)(b), Bate
#8859,

276, This Court finds the parties’ ordinary and necessary living expenses were paid
from acoounts other than 7183 during 1993, Plaintiffs separate funds fowing through the 7183

account did not become matital property.

1094 Activity
277, During 1994, the 7183 account besame more active with payment of Defeodants
business expenses as evidenced by significant deposits of Defandant’s Edward Jones business

expense relmbursements totaling $32,134.81; Ex, 15702)()

Statoment Transaction Deposit
Diite Amonnt
Junuary, 1994 | EDJ Bxpense Reimburssments $3,827.69
Bate #8865
February, 1994 | EDJ BExpense Reimbursaments $1,520.97
Bate #8871 '
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Statoment Transsetion Depogsit

Date Amouni

March, 1994 | BT Expense Reimbyisements $5,223.66
: Bate #8877

April, 1994 | EDJ Expense Reimbursements §2,664.94
Baie #8384

May, 1994 EDJ Expense Reimbursements $2,012.65
: Bate #8592

June, 1994 ED) Expense Reimbursemonts $1,949,58
Baye #8899

Tuly, 1994 EDJ Expense Reimbursements $3,236,90
Bade #8906

August, 1994 | EDJ Expense Reimbursements $1,622.30
Bate 18913

Septembet, 1994 | EDJ Brpanse Reimbursoments $359.56
Bare #5919

Qctober, 1994 | EDJ BExpense Relmbursentonts $3,208.57
. Batg 48925418926

November, 1994 | BDJ Expense Reimbursements $2,275.55
: Bate 11893348934

December, 1994 | EDJT Expense Relmbursements . $2,232.40
Bate 1894 2-#8941

‘Total expense relmbursements $32.134.81

278, The PMA did not require Plaintiff to deposit funds in an amount necessary to pay
Defendant’s business expenses. This Court finds the parties’ ordinary snd nevessary living
expenses wero paid from #n acoount other thun 7183 dusing 1994

1995 dctipity

279, Defendant moved to Rochester, Minnesota in May 1995 to wotk at an Edward
Joney office. 7. 784:6-14, Plaintiff remalned living with her tuinor children in Belle Fourche,
South Dakota, When Defendant moved his office to Rochegter, Minnesota, all of the parties’
Edward Jones accounts he handled moved with Defendant as svidenced by the change in the
account numbers; the Joint investment account 7183-1-0 was moved to 7183-1-8, Bx. TEC)D),
Bare #8938, At some polnt In time after Defendant’s move to Rochester, the parties opened joint
checking account 2730 t Home Federal in Rochester because the Edward Jones office did nhot
carry cash and Edward Jones did not provide local banking benafits such as types of etedit or the

ability to deposit monies and have acoess, short term, to monies,
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280, Defendant adraitted the parties needed a cheoking novount in addition to the joint
Edward Jones investment accovnt 7183, Tr 760:11-21. Invesiment acoount 7183 (& not &
-clmldng ageount; [t is an Investment account that does not bave the seme characteristics as u
checking account. This is further evidence 7183 was nol the infonded jointly owned bank
acoount for payment of ordinary and necessaty llving expenses of the parties,

281, On November 1, 1993, the parties purchased a Jimited partnership interest in The
Jones Financial Companies, LLLP. The cash down payment of $5,000 was withdrawn fron the
cash portion of the parltes’ joint Bdward Jones 7183 investment account on October 30, 1995,
However, the cash balance in the account on October 30, 1995 was $0 at the time of the
withdrawal, which resulted in the cash balance being overdrawn by $5,000 on October 31, 1993.
Ex, 1F¢I)b), Bate #9014,

282, On November 1, 1995, Plaintifl Itrans{'va:rrcd $5,000 from her separate Edward
Tones 7191 ascount fnto 7183 to cover the $5,000 Limited Partnership down payment, Defondant
argued thete were sufficlent funds in the 7183 account at the tirhe of the purchase of the Llmited
Partuership (o fund the $5,000 cash purchase price without Plaintif’s deposit of her separate
funds, however the bank statements contradict his allsgation,

283, Defondant was paying his child support and spousal maintensnee obligations from
this account at that time. But for Plaintiff’s teansfer of $5,000 from her separate 7191 account,
the 7183 account would not have had sufficient funds to cover the $5,000 down payment for the
purchase of the Limited Pavtnership, I 1077-1072,

1996 & 1997 detivity
284, Plaintiff sold the Belle Fourche, South Dakota home in Tuly 1996 (#x, 11(1) Belle
Fourche, S (f) and the partics purchased a hotae in Rochestor, Minnesota tn Auguat 1996, k.
1{1) 3316 Lake Street NW, Rochester, MN (). From June 1996 through May, (997 Plaintiff
tnade the following deposits/tranafers into 7183: Ex. 1F(2) ()
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Date Tramgaction Amount
6/3/96 | US Treasury for Plaintif®s 1995 income tax refund $4,110,00
Bate #0056
10796 | Child Support payment - Bill Smool $300.00
Bate #9063
8/196 | Gift - Charles Johnston (Plaintifls brother) $400.00
Bate #9070
8/1/96 | Home Federal Cheok #1210 (I’lamui'f's homestead sale $100,000,00
proceeds) Bate #3070
8/16/96 | Transfer to 7191 ($100,000,00)
9/26/96 | Transfer from 7191 $2,000.00
Bate #9078
10/16/96 | Taco John's Loan Payment (Plaintiff"s Separate Property) $800,00
Baie #9087
10/16/96 | Taco John's Loan Payment (Plainti{f’s Separate Property) - $800.00
Bate #9087 )
10/17/96 | Transfer from 7191 $4,959,55
Bate #9087
11/6/96 | Trangfer from 7191 $10,000.00
Bate #9096
12/6/96 | Transfer from 7191 $15,000,00
Baie #0104
1997 | Transter from 719] S $5,000.00
Bate #9113
1/15/97 | Transfer from 7191 $5,000.00
Bute #9113
1/15/97 | Transfer from 7191 T $6,000.00
Bote #9113
1/28/97 1 Transfet from 7191 $2,000.00
Balte #9114
34797 [ Transfer from 7161 $5,000.00
Baie #9131 |
327197 | Treansfer from 7191 $4,500.00
Bate #9131
31297 | Taco John's (STI) Distribution $2,000.00
Bate #9145

This Court adopts YCQ's direct tracing methodology as it applies to the deposit/withdrawal of
$100,000 tn August 1996, as it is tied to sale prooeeds from the sale of Plaintiff"s separate
property tnierest in the Belle Fourche, South Dakota hoeme, and as such, {s entirely Plaintift's

separate funds, The remaining activity in this account during said perlod of tme is allocated on o

pro tata basis, Ex. 1K, Schedule JT-1, Bates #27631-#27634,
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285, 'When Plaintiff reacquired TIPR fiormn Cindy Palmlor in July 1097, she transferred
funds from her 7191 to 7183 in order 1o utilizs the 7183 check-writing capabilities to access her
separate funds 10 reacquire the business,

286. Based upon Paragraph 2A and 9F of the PMA, separate ausets are to remain
separate, otherwise a marital loan would be created, 7». 976:15-18. This Cowt adopts VCG's
treatment of this transaction as o separale-to-sepatate event, based upon Paragraph 2A of the
I'MA, and any marital loan in 7191 at the time of the transfer(s) was left intact so a$ 16 avoid a
marltal foan in a separate asset; in this transaction, TIPR,

287, Plaintiff did not immediately have a business checking account for TIPR when
she reacquited TIPR and therefore, she deposited/withdrew finds from 7183 to cover the initial
operation costs of TIPR, which are Plaintiff’s separate obligatlons pursuant to Paragreph 8B of
the PMA. The following is » break-down of costy assoclated with the reacquisition and payment

of expenses of TIPR from the 7183 account: Ex. JF(2)(@) and (b)

Date Transaction ' _Amount
761197 Transfer in of separate funds from 7191 $15,000.00
Bate #9161
W97 Check #756 to Cindy Palmier (cash payment) ' ($10,000,00)
Bate #8798
TRI97 Check #755 to American Family nsurance ($370.88)
' Bare #8797
7114197 | Check #760 to IRS (Cindy Palmier) ($600,00)
Bate #5799
MN4mT 1 Check #804 to Multi-Foods ($1,988.39)
Bate #8785
15097 | Tranafer in of sepavate funds from TIPR’s 1Y 3388 $5,000.00
Bente #9162
717197 | Deposit Mowey Ordaers from TJPR (sepurate funds) $700.00
Bate #9161
7117/97 Deposit Monsy Orders from TIPR (separate funds) $412.87
Baie #9161
W97 | Deposit Money Ovders from TIPR (separate funds) $322.97
. Bate #9161 :
W7 Deposit Money Orders from TIPR (separate funds) $700.00
Bate #9161
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Date Trangaction - i Amiovnt
N Check #806 v Multi-Foods (3,363.27)
Bate #8798
T2297 | Deposit Money Orders from TIPR (separate funds) $6,748,04
Baie #0161
72397 | Chock #803 to Golden West (Sandra Yellowboy) ($602.03)
Bute #8798
724197 | Cheek #3810 {0 Home Federal to cover checks writien from ($4,000,00)
2730 for TIPR
Bate 18709 & #11448
23197 | Deposit Monay Orders from TIPR (scparate funds) $128.33
Bute #9161
126097 | Depostt Money Orders from TIPR (separate funds) - §$700,00
Bute #9161
725197 | Check #807 to SFG Foods ($640.78)
Buate 48708
7129197 Cheek #811 to Office Max ($108,80)
Bate #8799
U31HBT | Cheek #3809 to Harlan Schmidt ($142.28)
' Bate #8798
13197 Check #813 o Multi-Foods ($1,815.83)
Bate #8799
8/5/97 Check #757 o BIA payment for Cindy Palmier - . ($1,736.00)
Bare #8798
8113/97 Deposit Check #1038 TIPR $3,695.54
Bate #9171
Balance of Plalniil's soparate funds remalning in ?ifﬂ after | $8,039.67
TIPR deposits/payments
288,

As TIPR is Plaintifi®s separate property, any obligations of TIPR are Plaintiff*s

separate obligations pursuant to Paragraph 8B of the PMA. As there were sufficient seporate

funds in the account at the time of the wansactions, this Cowt sdopts VOG's methodology

whereby only Plaintiff’s separate funds were allocated toweard each TIPR transaction, regardless

of' the existence of a marital loan in 7191 at the time of the transfer(s) into 7183, The separate

funds remaining after the payment of TIPR obligations set forth above were considered in

determining the separate percontage applied to subsequent withdrawals fron the account. £x. X,
Schedule JT-1, P. 88, Bate #027635.

289,

Duting the period 9/27/97-10/31/97, a totul of $28,011.18 of checks cleared the

account, Bx. IK, Schecdule JI-1, P, 88, L 126, Bate #27636. Baged upon VCG's pro rata
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methodology, the percentage of PlaintifPs separate funds to be allocated toward those cleared
choeks 1s 5.9% (Line 122), or $1,652.66 and the marital fonds to be allocated is 94.1%, or
$26,358,52, However, there was not sufficient mardtal fands in the account to pay iis 94.1%

($26,353.52) of the cleared checks that month, By, 1K, Schecule JI-L P88 L 126, Bate

#27636. Theretore, .this Court adopts VCG's methodology In instances such as this to first

sllocate all marital funds in the account that month toward the checks that cleared, and the
remaining funds wre allocated from Plaintiff's separate funds. By, 1K, Sehedute JT-1, P, 88, 1.
126, Bete §27636.,

290.  This Courf adopts this sume methodology throvghout VCG's repott as reasonable
when there are not sufflcient funds (clther separate or marital) to pay its pro s percentage
toward the cheoks cleared in any given perlod of time,

291, . On December 31, 1997, Plaintitf transforred $6,000 from her 7191 account into
N8 Ex. 1K Schedule JI-1, P. 88, L. 136, Date #27636, On Janary 5, 1998, a $6,000
contribution was made to Plaintifls separate Edward Jones Taco John's Simple TRA 0314,
Schedule JT+1, L. 143, Bute #27637. However, YOG was not aware of the connection of these
tWo separate-to-separale events at the time they drafted their report, Tr. 7273:7.19. As a result,
VCG gpplied the pro mata methodology to the $6,000 contribution 1o PlaintiiPs Bdward Janes

Taco John's Simpls TRA 0314 resulting in a marital loan in Plaintiff's separate IRA. Ex, 1K
. Schodule AC-4, P. 216, L, 6, Bate #27764,

1998 Activity
292, Plaintiff deposited member draws from TIPR during 1998 Into 7183 as follows:

Date Aot Ex, 1F(2Xb) Bate #
1/28/98 $2,000 #9210
4/8/98 32,000 #9234
, 4/28/98 35,000 #9241
12/8/98 $2,000 #0296
Total $11,000
Page 75

Appellant's Appandix PagéOOTB




As TIPR is Plaintiff's soparate property, ail TIPR member draws sre Plaiatift's separate property
pursuant to Paragraph 2C of the PMA.,

203, On July 22, 1998, Plaintiff transfesred In §11,154.19 from the TIPR BJ 3388
account.  Ex. JF(2)(h), Bota #9258 On Iuly 22, 1998, check #961 in the same amount
($11,154.19) was cashed, Bate #9259, Pursuant to the TIPR General Ledger, this check was to
Holmes Equipment and is Plaintiff's separate obligation assoclated with her separate interest in
TIPR pursuant to Paragraph 8B of the PMA. x. 1J(4) ~ Genaral Ledgers (@), Bate 125728,
This Court adopts VCG’s methodology whereby only Plaintif’s geparate funds were allocated
toward this expense. Ex, 1K, Schodule JT-1, P. 90, 11, 176-177, Bate #27638,

294, On luly 31, 1998, Plaintiff teansferred $10,000 from her separate 7191 acconnt
Into 7183, Bx. JF(2)(h), Bate #9259, This Court adopts VOG's methodology to repay the maritaf
loan exlsting in 7191 i that time of $438.42. Ex. 1K, Schedule AC-1, L, 204, Bate #27583. The
remalning $9,561.58 (or 95.6% of the transfer) is Plaintift"s separate property, The marital estate
benefited by these separaie funds paying expenses from 7183 on a pto rata basis, Fx. (K,
Schedule JTW1, P. 90, L, 179, Bute #27638,

295, On the same date as the $10,000 transfer, the parties purchased 4 limited
pertnership interest in Jones Financlal Cotnpanies, LLLP viu & $4,000 down payment. Zx.
1E2)(6), Bate #9259, This Court adopts VCG's dirsct traclng methodology for this transaction
whereby the sume percontage of Plaintiff*s separate funds transferred that same day (95.6%) is
allocated toward the $4,000 down payment. This Court finds Plaintiff’s separate intetest in the

$4,000 limdted partnership down payment 15 §3,824.63, Ex. 1K, Schedule JEI, P90 1L 179 &
180, Bate #27638,

1999 Aetivity
296, Plaintiff deposited TIPR member draws or TIPR, Ine. loan repayments during
1999 into 7183 as follows! |

Date Ambunt Deposit Somrce Ex, LR(MD) Bate #
315199 $2.000 Member Draw #9318
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Date Amount Doposit Souree Ex. IF(2)(b) Bate #
5112199 $723 TIPR, Ing, loan repayment #9328
9/25/99 $2,000 Meinber Draw #9359

Toial 54,725

The deposits are Pllaintifl"’s separate property, The marital sstate Beueﬂted by saparate Tundg
paying expenses from 7183 on & pro tata besis. Ex, JK, Schedule J1-1, Bate 127639427642,

297.  On December 29, 1996, Plaintiff transforred $3,000 from #7183 fo her separate
TIPR #3388 account, Ex, 1I'(2)(b), Bate # 9376. As TIPR is Plaintiff's separate property, any
obligations of TIPR are PlaintifP’s separate obligalions pursuant to Paragraph 88 of the PMA. As
there were not sufffclent separate funds in the account at the time of the transaction, this Courl
adopts YCG's pro rata approach to apply a percentage of the previous month’s ending balance to
the transferred funds, Plaintiff’s separale property interest in the prior month’s ending balance
way 5.5%. Therefore, of the $3,000 transferred on December 29, 1999, 5.5% or $165.24 is
separate and the renaaining $2,834.76 Is deemed a Joan from the marital estats into TIPR. Iy
1K, Schedhile JT-1, P, 94, L. 268, Bate 27642 & Schedule 1-1, P. 261, L. 1, Bate #27809,

2000 Agtivley,

298, Plaintiff de]aosited TIPR member draws and STY distributions during 2000 into

7183 as follows: '

Dato Amount Deposit Source Ex. 1EQ)(D) Bate #
2125100 $3,500,00 | TIPR Mexmber Draw {19388
3700 $3,000.00 | TIPR Member Draw 397
311100 $2,000.00 | TJPR Member Draw 19397
4/13/00 $2,000.00 | TIPR Member Draw #0404
512/00 $5.455,45 STU Disteibtion #9411
6/27/00 $2,000.00 | TIPR Member Draw #9490}
10/3/00 $2,000.00 | TIPR Member Draw G443
12/18/00 | $2,000,00 | TIPR Membes Draw #9463

Total | $21,955.45 .

The deposits are Plaintt{fs separaie property, Ex, 1K, Schedule JT-1, Pp, 94-27, Bate #2764+
#7643,

299, On January 31, 2000, Plaintiff transferved $3,000 from 7183 to her Edward Jones
Taco John's Simple TRA 0314, Ex. 1)), Bate #9390, As no dircot depostt of Plaintiffs

Page 77
Appellant's Appendix Page0080




separate funds could be tied to thiy event, this Court adopts VOG’s pro rata approach to each
withdrawal. Therefore of the §3,000 transferred on January 31, 2000, $102.65 is separate and
the remaining $2,897.35 is deemed a loan from the marital estate Into PlaintifPs Edward Jones
IRA 0314, Ex. 1K, Schedule JI-1, P. 94, L. 280, Bate % 27642 & Schedule AC-4, P.220, L. 85,
Bate #27768.

300, On March 14, 2000, Plaintiff depositsd an Inheritance from her son’s estate in the
Torm of life insurance proceeds fn the amount of $10,084, Ex. IFf2)(®), Bate #9398, Sald
inherited ﬁmd§ are Plaintlfl’s separate property pursuant to Paragraph 2R of the PMA, From said
proceeds, Plaintifl’ paid funeral expenses in the amount of $4,665.04 on February 22, 2000, Fx,
LF2)D), Bore #9389, The net funds of $5,418.96 are Plaintif's sepatate properly. The merital
estate benoflied by these separate funds paying expenses from 7183 ona pro rath bagis, Ex. 1K
Schechile JT-1, P. 95, L 284, Bate #27643,

301, On April 16, 2000, Plaintiff transferred $20,000 from 7183 to her separate TJPR
3388 account. Ex 1F(2)(b), Date #9406, As there were not sufficient separate funds in the
account at the time of the transaction, thls Court adopts VCG's pro ata approach to cach
withdrawal, Plaintifs separate property interest in the prioz month’s ending balange way 24.6%,
Therelore, of the 20,000 transferred on Apil 16, 2000, 24.6% or $4,915.16 [s separate and the
remaining $15,084.84 is deemed a loan from the marital estats into TIPR, Ex, 1K, Schedule JT-,
P, 93, L. 294, Bate #27643,

302, On August 235, 2000, the partics' purchsed an Bdward Jones Limited Partnership
in the amount of $11,500. Ex. 1F(2)(b), Bate #9432, As no direct deposit of Plaintifs separate
funds could be tied to this evont, this Court adopts VCGs pro rata approach to each withdrawal,
Plaintiff’s separate property interest in the prior month’s ending balance was 13,9%. Thetefore,
of the $11,500 limited partnership purchase an August 25, 2000, 13.9% or $1,601.03 is separate

and the remaining $9,898,94 is deemed marital, Bx. 1X, Schedule J7-1, 3 96, L. 314, Bate
#27644,
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303, On October 18, 2000, Plaintiff made a shaveholder loan 1o TIPR i the amount of
$5,000, Ex. 1E{2}(b), Bate #9450. As there were sufficiont separate funds in the account at the
time of the transaction, only Plaintitf®s separate funds in 7183 were used in paymeni of the
shareholder loan, By, 1K, Sehadnle JT-1, P. 97, L. 327, Bate #27645,

2001 Activi

304,  Plaintiff deposited TIPR member draws or TIPR, Ine. loan repayments into 7183
during 2001 as follows:

Date Amount Deposit Source Ex, 1P(Q2)b) Bate #
1/16/01 31,215 TIPR, Inc. loan repavinent #0470

3/3/01 $4,000 TIPR Mensber Draw #9520
1172101 $4,000 TIPR Meamiber Dyaw #0545
11/28/01 $2,000 TIPR Member Draw #0546
12/5/01 £4,000 TIER Motmber Draw #9556

Total $15,215

The deposits are Plainliffy sepurate property, Ex. 1K, Schedule JI-1, Pp. 98-100, Bate #27646-
#27648.

305, On January 23, 2001, Plaintiff deposited an Inherltance from her son's estate in
the form of insurance proceeds in the amount of $1,215. - fx. [F(2)(b), Bate #9470, Sald
mherited funds are Plaintlfs separate property pursuent to Paragraph 2B of the PMA. The
marital estaty benefited by these separate funds paying expenses from 7183 on s pro rata basls,
Ex. 1K, Schedule JT-1, P, 97, L. 342, Bowe #27640,

306, On March 20, 2001, Plainiff deposited a check from Chestriut Cambronne in the
amount of $3,037,50 representing a refund of a refainee patd from Plaintifl’s son’s estate, Ex.
1R (), Ba!é 119484, Said inherited funds are Plaintiff”s separate property pursuant to Paragraph
2B of the PMA, The maritsl estate benefited by these separate funds paying expetises from 7183
on a pro rata basis, Ex. IK, Schedule JT-1, P, 98, L. 353, Bute #27646,

307, On December 31, 2001, Plaintlff wrote cheek #307 to TIPR la the amount of
$2,352,46, Ex, 1F(2)(b), Bate #9557, As there were suffislont yeparate finds in the account at the

time of the transactions, this Court adopts VCG's methodology whereby only Plaintiff's separate
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funds were allocated toward the payment of check #307, Ex. 1K, Schedule JT-1, P. 100, L, 402,
Buaie #27648.

2002 Activh
308, Plaintif¥ depositecd TIPR member draws or TIPR, Juc. loan repayments into 7183
durlng 2002 as follows:

Dato Amount Deposit Souree Ex. 1F{2)(h) Bate #
41202 $4,000,00 TIER Member Diaw #9390
8/6/02 $4,000.00 TIER Member Dyaw #0625
9/9/02 $4.000,00 TIPR Member Draw #9634
11/13/02 | $1,948.35 TIPR, Ine, loan repayment el
12/6/02 $4,000,00 TIPR Member Draw #2600
Total $17,948,35

The deposits are Plaintitf's separate property, Ex. 1K, Schadule JT-1, Bate #27648-427651.

309, Qn February 5, 2002, Plaintifl wansferred $2,500 from 7183 to her separate TIPR
3388 as a sharcholder loun pursuant to TIPR’s General Ledger. Ex. 1J(4) General Ledgers (b),
Bare 426219 & Ex. 1F(2)(b), Bare #9374, Au there were sufficlent separate funds in the account
at the time of the transactions, this Court adopts VC(’s methodology whereby only Plaintiffs
sepurate funds were allocated toward soid transfer, By, [K, Stchedule JT-1, P. 101, L. 413, Bate
#27649,

310, On Pebruary 21, 2002, Plalntiff deposited a gift from her mother, Mrs. Johnston,
in the amount of $2,500. Ex, [7(2)(b), Bate #9573, ‘Thia deposit is Plaintlff*s ssparate property
pursuant to Paragraph 28 of the PMA. Ex. 1K, Schedule JIW1, P. 104, L. 410, Bate #27649.

311 On April 17, 2062, Plaintiff transterred $10,000 from 7183 to he;r separate TIPR.
3388 as & TIPR shareholder losn, v, LF(2ND), Baie #9592, Ay there were not sufficient separate
funds in the account at the time of the transfer, this Court ageepts VC(}'s-pm rata appreach to the
translerred funds, Therefore, of the $10,000 transferved an April 17, 2002, $1,040.65 is separate
and the temalning $8,959.35 is deemed a loan rom the marital estate into Maintiff’s TIPR 1388,
Ex. 1K, Schodule JT-1, P, 101, L. 422, Bate 127649, |

Prpge 8o
Appellant's Appendix Page0083




312, On Aprl 22, 2002, Plaintiff transferred $22,517 from her 7191 accomt to 7183,
By, 1F(2)(b), Bate #9591, As a scpurato-to-separate event was not identified by VOO for this
transaction, this Court adopts VC('s methodology to allooate the entive teansfer as a payment on ‘
the marital loan existlng in 7193 af that time. Ex, IK, Schedule JT-1. P. 101, L. 423, Bute
#27649.

313, On April 29, 2002, Plaintiff deposited money orders from TIPR in the total
amount of $1,798,30, Ex. IF(2)(b), Bate #9398 Funds i the same amount ($1,798.30) were
transforred to TIPR 3388 on May 20, 2002, Bx, JF(2)(b), Bate #9600, VGG was able to tie these
two evenls together and this Couri adopts VCG's alloeation of only Plalntiff’s separate funds
toward the tansfer to TIPR 3388, Ex. 1K, Schedule JT-1, P. 102, Li 431 & 432, Bate $27650,

| 314, OnMay 17, 2002, Plaintif€ transferted $1,495.08 from 7183 to her separate TIPR
3388 account. Ex. JF(2)(b), Buate #9600. As there wereh sufficlent separate funds in the aceoust at
the time of the transfer, this Court adopts VCG's methodology whereby only Platntifi®s separate
funds were atlocated toward the teangfer. Ex. 1K, Sehedule JTu1, P, 103, L 433, Baje #27650,

315, On Oolober 28, 2002, Plaindfl’ deposited a gift from her mothar, Mrs. Johnston,
check #6173 in the smount of $500. Ex. LF(2)3), Bate #9650, This deposit is Plaintiffs
separate property pursuant to Pacagraph 21 of the PMA. Ex. 1K, Schedule JI-1, P. 103, L. 464,
Bate #27651,

316, On November 14, 2002, Plaintiff transferved $5,000 from 7183 to her separate
TIPR 3388 account as a shareholder loan pursuani to TIPR’s CGeneral Ledger. Ex. 1F(2)(b), Bate
#I652 & Ex, 1J(4) General Lodgers (), Bate #26219. As there were sutflcient separste funds In
the account at the time of the transfer, this Court adopts VOG's methodology whersby only
PlaintifPs seporate funds were atlocated toward TIPR 3388, fix. 1K, Schedule JT-1, P. 103, L.
468, Bate #2765 1,

317, On December 16, 2002, Plainiff wrote check #383 from 7183 to TIPR in the
amauat of $808.07. Bx. 1F(2)(h), Bate #9661, As there were sufficient separate funds in the

account at the time of the transaction, this Court adopts VOG's methodology whereby only
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Plaintiff's separate funds wore allocated toward check #383, K. 1K Schedula JT-1, P 103, 1,
474, Bate 427651,

2003 Activity
3. Plaintiff deposited STL, Inc, disteibutions, TIPR member draws or TIPR, Inc. foan
repayments during 2003 as follows:

Date Amount Deposit Sowree Ex 100 Bate #
3128703 $3,000 STI Distribution #0687
71103 $4,000 TIPR loan repayment #9721
7131703 $4,000 TIPR Member Draw #0729
8/5/03 34,000 TIPR Member Draw #0729
9/15/03 $4,000 TIPR Member Draw #9739
9/19/03 55,000 STI Distribution #9740
11/7/03 $4,000 TIPR Member Draw #9755
12/8/03 $4,000 TIPR Member Draw #0764
12/19/03 $10,000 STI Distribution #0764
Total $44,000

The deposits are Plaintltl’s soparate property. £x, 1K, Schedule JT-1, Bate #27652-427653.

319. Plaintiff wrote checks or fransfersed funds from 7183 to Plalntif®s sepacate TIPR
3388 during 2003 as follows:

Date Description Amount. Ex, 1F2)0) Bate #
1/9/03 Chack #38% $1,004.19 ~ H9670
3/28/03 Cheok #4332 $1,298.53 #9660
4723403 Transfer to 3388 $1,244.70 #0694
712003 Check #5352 $104.00 #9722
8/29/03 Check #570 $1,160,00 #0730
9/4/03 Check #578 $561.19 #9741
9/17/03 Cheek #473 $413.01 #9740
10/£4/03 Check #583 $12.62 #9747
1171943 Check #5884 $400.00 #9753
11/24/03 Checlk #617 $112.82 #0756
11/26/03 Check #1618 $26.00 #0756

As there were sufficlent separate funds in the account at the time of the transactions, this Court

adopts VOG's methodology whersby only Plaintiff's separate funds were allocated toweard each

transaction. Ex. 1K, Schedule JT«1, Bate #2765 2427655,
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320, Defendamt deposited Edward Jones Companies, LLLPE distributions imto 7183
during 2003 as follows:

Date Amount Deposit Source ox. DR Bate #
6/19/03 $248.26 EI Limited Parinsrship distribution #0713
7/ 8103 $517.50 1) Limited Partnershin distribution #9722
8/19/03 $517.50 EJ Lamited Parinership disteibution 10729
9/19/03 $317.50 EJ Limited Partnership distribution HO740

Total $1,800.76

A portion of the Edward Jones Companles, LLLP distributions are Plaintiff'a separate property
as Plalntiff’s separate property was used towsned the purchase of the parties interest pursuant to
Paragraph 2C of the PMA. The marital estate benefited by these separate funds paying axpenses
from 7183 on a pro rate basis. Ex, /X, Schedule JT-1, P. 104-107, Bate #27652-127655,

321, On Jauary 15, 20{}3, Plaintiff transferred $1,000 Fom 7183 to her sepurate TIPR
3388 account and {ransferred $10,000 on Janmary 24, 2003 to her separate TIPR 3388 as a
sharsholder loan pursuant to TIPR's General Ledper. Zx. JF@)(b), Bate #9670 & Ex. L4
Gleneral Ledger (b), Bate #26362. As there were not sufficient separate fands in #7183 at the
time of the transactions, this Cousrt adopts VC(G's methodology whereby $10,154.70 of the
$11,000 eransforred is deemed » Joan to the murital estate into Plaintiffs TIPR #3388, Ex, IK,
Schedule JT-1, P. 104, L. 482, Bate #27652,

322, On Aprll- 14, 2003, Plaintiff deposited a TIPR rebate from Dr. Pepper in the
amount of §75. Ex, 1F(2)(b), Bate #9694, On April 22, 2003, Plaintiff deposited a TIPR rebate
I‘fom Rapid Clty Mexican Food in the amount of $373, Bx. [F(2)(b), Bate #9693, ’fhese rebates
are Plaintiff's separate property pursuant to Paragraph 20 of the PMA, as the TIPR 3388 account
initially paid the advertising costs to Dr. Pepper and Rapid City Mexican Food. However, these
funds were allocated as matltal when deposited in the Jolnt secovmt, which benefitted the marjtal
egtate. Ex, /K, Schedule JI-1, P. 105, L. 498, Bete H27653.

323! On May 23, 2003, Plaintiff deposited her 2002 federal tax refund in the amount of
$14,463. Ex, 1F(2)(b), Bate #9702. VCG allocated the entive refund o the marital estate, even
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though the tmajority of Plaintlif's taxes were paid by Plainiffs separate TIPR aceounts. Tr,
1004, L4 17-21, Although a portion of this refund I3 Plaintifs separate property putsuant to
paragraph 2C of the PMA, the miarital estate benofitted from the deposit being treated ag marital,
Ex. 1K, Schedule JT-1, P. 103, L. 504, Bate #27652,

0 tyit

324, Plaintilf deposited STI distributions and TIPR member draws into 7183 during
2004 as follows:

Is

Date Amount Depostt Seuree Ex. 1F(2)(b} Bate #
1/26/04 $4,000 TIPR Membet Draw #0773
315/04 $4,000 TIPR Member Draw #9791
45104 34,000 TIPR Member Draw #9800
S110/04 34,000 TIPR Member Draw #0808
5/13/04 $4,000 TIER Member Draw #0808
5024104 1 $5,000 STI1 Digtribution 19808
6/11/04 $4,000 TIPR Member Diaw #0817
6/24/04 $4,000 TIPR Member Draw #9818
111544 4,000 TIPR Member Draw 19826
7/19/04 $3,000 STI Digteibution . | . #9827
10/25/04 $18,000 STI Distribution #9853
11/1/04 $4,000 TIPR Member Draw #0860
11711704 $4,000 TIPR Membeér Draw #9860
12700704 £4,000 TIPR Meimber Draw #9860
Tutal 370,000

All deposits ave Plaintifls separate property. Ex. IIK, Sehedule JT-1, Bate #27653427659,
323, Plaintifl wrote ¢hecks or transferted fands from 7183 to her separate TIPR 3388
during 2004 as follows:

Dato Drescription Amount By, LF(2)(b) Bate #
215104 Check #593 $540,95 10782
2/11/04 Cheok #595 $461,00 #9782
3/8/04 Check #488 £1.451.00 10792
3/23/04 Check #509 $1,742.00 #0792
319/04 Check #624 $805.1% #9702
3/31/04 Check #627 $312.00 #980¢
4/5/04 Cheok #628 $174.00 #9800
4/30/04 Check #635 $1,088,00 #980]
4/30/04 Check #6316 $1,551.00 #9801
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Date Degeription Amount Ex, IF2)(b) Bate #
4£30/04 Check. #637 $1,730,00 19301
5/18/04 Check #5322 $1,640.00 #9808

513104 Check #638 $267.00 #9809
7/16/04 Cheok #533 $1,465,19 #9827
8/17/04 Check #5306 $3,434.18 #9835
9/15/04 Check #538 $513.05 #9845
11723704  Check #711 $3,100.57 #9861

All sueh withdrawals are Plaintifl”s separate obligations, By 1K, Sehedule JI-1, Bate 127655

#27659.

326. Defondant deposited Bdward Jones Companies, LLLP distributions into 7183

during 2004 ag follows:

Dato Amount Deposit Souree Ex. 1¥2)(h)
Bate #
6/1/04 $517.50 EJ Liemited Partnership disteibution #9817
71404 $517.50 EJ Limited Partnership disteibution #0806
T730/04 $517.50 EJ Limited Pastnership distiibntion #9827
9/3/04 $517.50 EJ Limited Partnership distribution #9844
10/1/04 $517.50 IJ Limited Pastnership distribution #9833
11/02/04 $3517.50 BJ Limited Partnershlp distribution #9360
11/30/04 $517.50 B Limited Parthership distribution #9871
12/31/04 $317.50 EJ Limited Partnership distribution o871
Total $4,140.00

A portion of the Edward Jones Companies, LLLP distdbutions are Plalntiff’s separate property
pursvant to Parageaph 2C of the PMA, as Plaintlf®s separate property was used toward the
purchase of the parties’ intevest, Ex. K, Schedule JT-1, Bate #27655-827659,

327, On March 8, 2004, Plaintiff transfoteed $3,500 from 7183 to her sepatate TIPR
3388 aceount ag o capital contribution pursvant to TIPR's General Ledger, Ex. IF(2(0), Bate
#9793 & Ex. 1J(4) General Lodger (b), Bare #26451, As thete were sufficient separate funds in
the account at the time of the transaction, this Court adopts VCG's methadology whereby only
Plaintiff's separate funds were allocated towaird the trmnsfer, fox, !K,-Schedule JU-1, P 108, L,
§73, Bata #27656.

328.  On July 29, 2004, Plalntiff deposited a TIPR rebate from Pepsi in the amount of
$6,913.50. Ex. I1F(2)(b), Bate #9827, This rebate is Plainttff's separato propetty pursuant to
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FParagtaph 2C of the PMA, as TJPR inltially paid the advertising costs to Pepsi. Fowever, these
funds were allocated as marital when deposited In the Joint account, whicl benefitted the marital
estate, Bx. 1K Schedule J1-1, page 109, ‘I". J98, Bate 127657,

| 008 Actly

329,  Plaintift deposited ST, Ino, distributions and TIPR member diaws Into 7183
during 2003 as follows:

Date Amount Deposit Souree Tix, 10(2)(h) Bate #
1/10/05 $4,000 TIPR Member Draw {9879
213105 $4,000 TIPR Mamber Draw #9887
312105 34,000 TIPR Member Dtaw #9915
SH208 54,000 TIPR Member Draw #9915
TH1/05 $4,000 TIPR Membar Draw #0035
71 1/03 $4,000 TIPR Membes Draw #9036
8/15/05 : $4,000 TJPR Member Draw #9947
8/29/05 $4,000 TIPR Member Diraw #9957
9/16/05 $15,000 STI Distribution 159957
926/05 $4,000 TIPR, Member Draw #9058

The deposits are Plaintiff”s separate property, Ex. 1K, Schedule JT-1, Bate #276590-#27662,

330, Plaintiff wrote checks or transferred funds from 7183 to her separate TIPR's E)
3388 account during 20035 as follows:

Date Deseription Amount Ex. IF(2)}(b)
Bate #
3/9/05 Check #665 $1,600.00 #9899
4/8/035 Check #747 $2,436.01 #9908
519105 Check #750 $1,821.00 #9915
6/22/03 Cheok #755 $318.00 #0920
#/03/05 Check #767 $361.37 #9947
10£25/08 Cheok #758 $1,994,55 #9968
10/11/05 _Cheok, #820 $25.35 #9969

All such withdrawals are Plaintiff’s separate obligations. Ex. IK, Schedule JT-1, Bate #27659-
#27662,

331, Defendlant deposited Edward Joncs Companies, LLLP distributions into 7183
during 2003 as follows: '
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Dute Ambunt Deposit Sourco Ex, 1FQ)(b)
Bate #
01/31/05 $517.50 ) Limited Parinership disteibution 19887
2128105 $517.50 EJ] Limited Pattnership distribution #0598
3431705 $517.50 EJ Limited Parinershis distribution #9907
6/27/05 $517.50 L) Limited Partnership distribution #0936
7128105 $517.50 EJ Limited Partuership distdbution #0037
8/29/05 $517,50 EJ Limited Partuership distribution #9957
10/10/03 $517.50 ) Limited Pavtnership distribution #9968
10/27/05 $517.50 EJ Limited Partnetship distebution #0968
12/7105 $517.50 EJ Limited Partnershin distribution 10087
Total $4.637.50

A portion of the Edward Jones Compahies, LLLP distributions i Plaintiffs separate property
pursvant to Paragraph 2C of the PMA.  The marital estate bencfited by Plaintiffs separate fundy
paying expenses from 7183 on a pro rata basis. By, 1K, Schedule JT-1, Bate #27650-#27662,

332, On October 31, 2005, the parties purchased an interest in Superior Financlal
Center with a down paymens in the amount of $10,000, cheek #791, &, 1F2) (M), Bate #9978,
This Court adopts VCG's pro rata methodology wheteby 28,5% of the $10,000 puyment ierwerd
the purchase of the Supetior Financial Center Interest is Plaintiff's separate property based on the
petcentage of her separate funds in the account at the end of the previous statement period. fx.
UK, Schedule JT-1, L. 712, P. 114, Bate #27662,

2006 Acilvity -
333, Plaintlf deposited STI, Ine. distefbutions and TIPR member draws into 7183
during 2006 as follows:

Date Amount Deposit Sonree Ex, AFQXD) Bate ¥
143106 $4,000 TIPR Membar Draw #0999
1/4/06 £4.000 TIPR Member Deaw #9999
21906 15,000 ST1 Distribution #10009
2/16/06 34,000 TIPR Member Draw #10009
3/9/06 54,000 TIPR Member Draw #1002
5/10/06 34,000 TIPR Member Draw #10043
116/06 $4,000 TIPR Member Draw #10066
1127106 54,000 TIPR Member Deaw #0066
8/25106 $18,000 TIPR Member Draw #0077
9/29/06 $4,000 TIPR Member Draw 110091
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Date Anipunt Deposit Source Ex, AFNb) Bate #
10/27/06 $4,134.44 TIPR Mernber Draw #0104
11/27/06 $4,134.44 TIPR. Member Draw #0129
11730/06 $9.577.64 TIPR Member Contribution, #10130

Total $?21846152

The deposits are Plaintiff*s separate property. Ex. 1K, Schedule JT-1, Bate #27662-#27666,
334, Plaintiff weots checks or eeansforred funds from 7183 to TIPR's BY 3388 account
during 2006 as follows:

Date Deseription Amount Ex, 1F(2){lb)

Bate #
1/30/06 Cheok #796 $1,569.00 110010
3110006 Check #799 $719.00 110023
4/19/06 Cheek #778 $510.48 #10033
7/11/06 Check #5862 $1,084.53 #0067
11/14/06 Trangfar to 3388 $5,107,78 #10116
12/20/06 Transfer to 3388 $5,000,00 #0132

All such withdrawals are Plaintifl"s sepavate oblipations. Ev. /K, Sehadule JT-1, Bate #27662-
#27665,

335, Defendanl deposited Tdward Jones Companies, LLLP distributions into 7183
during 2006 as follows: |

Date Amount Deposit Soureo Ex. 1F(2}(h) Bate #
1/3/06 $517.50 EJ Limited Partnership distribution #9099
2/3/06 $517.50 EJ Limited Partnership distribution #1000¢
4/6/06 $817.50 EJ Limited Parinership distribution #10032
4127106 $a17.50 EY Limited Partnership distribution #10033
_6/30/06 $517.50 EJ Limited Partnership distribution #10033
7128106 $517.50 EJ Limited Pactnership distribution #0066
9/5/06 $517.50 EJ Limited Partnership distribution #0089
9/20/06 $517.50 %] Limited Partnership distribution #0090
11/3/06 $517.50 EJ Limdted Partneship distribution #0113
1 12/4/06 $517.50 BJ Limited Partnership distribution #0127
Total $5,175.00

A portion of the Edward Jones Companies, LLLP distributions s Plaiotltfs separate propesty.
The marital estate benefitted by sepatate funds paying expenses from 7183 on a pro rata basis,
Bx. 1K, Schedule JTu1, Bate #27662-#276606.
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336, On October 12, 2006, check #8R89 from 7183 in the amount of $9,500 was
deposited into the parties’ joint Home Federal 2730 checking aceount. Ik, JF(2)D), Bate
#10104. This Court adopts VCO's pro rala approach to the withdiawal, Plaintiff’s separate
property interest in the prior month®s ending balance was 27.3%. JEx. 1K, Schedule JT-1, L. 787,
- Bade 427665, Therefore, of the $9,500 check, 27.3% or $2,596.93 is separate and the romalning
$6,903,07 s deemed marital. By, JK, Schedule JT-1, P. 117, L, 792, Bate #276635.

337, On November 20, 2006, the partles deposited cheok #1620 from their Home
TFederal checking account 2730 to 7183 in the amount of $4,000, Ex. 1F(2)(b), Bate #10i14.
This Court adopts VCs pro ria approach (o apply a percentage of the previous month’s
eoding balance to each withdrawal made from the Home Pederal 2730, Plaintif’s separate
property interest in the prior month’s ending balancs of Home Federal 2730 was $546.72, or
24.2% of the total account bulance, fx, 1K, Schadule JT-3, 2. 173, L. 87, Bate #27721. However,
theze were not sufficient separate funds available in Home Federal 2730 to allocate-24.2% (ot
$268) of Plaindiff's separate to the $4,000 check. Therefore, VOG allocated $403.25 of the check
83 separate and the remaining $3,597.75 as marital, Ex, JK, Schedule JT.3, P. 173, L. 90, Bute
#27721 and Schedile JT-1, . 117, L 797, Bate 427665,

338, On December 26, 2006, the parties received a disttibution from Supetior
Financial in the amount of $500. Ex. JF(2h), Bate #10128. Aa Petitioner has a 28.5% separate
interest i Superior Financial pursuant to Paragraph 2C of the PMA, she has a 28,5% separate
interest in all distributions teceived from Superior Financiel. The marital estate benafitted by
Plaintiff's sepurate fundy feom said entity paying expenses from 7183 on a pro rata baals.. B 1K,

Schidule JT-1, P. 118, L. 806, Bate #27666.

2007 Acdvyity
139, Vlointiff dcpo:lsited ST, Ine, distribuilons and TIPR member draws into 7183
during 2007 as follows:

Nato Amount Deoposit Sounrce x, LF(2)h) Bate #
L4107 $4,134,44 TIPR Member Draw RE0142
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Date Amovnt Deposit Source . Ex, 1F(2)(b) Bate #
2/5/07 | $13,328.82 TIPR Membet Draw Hi0154
2/6/07 $5,000,00 STI Distribution #0132
2128407 $4,134.44 TJIPR Member Draw - {10167
2IRI07 $4.134.44 TIPR Membes Dyaw #10167
4125107 $5,000.00 ST Distribution #10177
49/07 | $10,000.00 TIPR Momber Draw #10178
427007 | $4,13444 TJPR Member Draw #10178
SHT0T | $3,00000 STI Distribution #10187
3f25/07 $4,134.44 TIPR Member Draw #1188
6/25/07 $5.000.00 STI Digtribution 10202
6128107 $4,134.44 TIPR Member Draw #0203
7118/07 $5,000.00 STI Distrlbution #0214
8/1/07 $4,134.44 TIPR Member Dyaw #0225
8127007 b4, 13444 TIPR Member Draw #10225
/4107 $3,000.00 STI Distribution #10237
10/13/07 | $4,134.44 TIPR Member Draw #10250
122707 | §8,268.88 TIPR Member Draw #0276
Total $96,807.66

The deposits are Plaintiff’s separate property, Ex. 1K, Schedule JT-1, Bate #27666-427669.

340,  Plaintiff wrote checks or transferred funds from 7183 to TIPR's ) 3388 account
during 2007 as follows:

Date Degeription Amount | Ex. IF(2}{b) Bate #
7126/07 Check #1953 30,634.84 #10215
R/G/07 Chedk #9357 467,33 #0225
1274407 Transfor (o 3388 $3,197,96 #10278
12/5/07 Transfer to 3388 $10,000,00 #110278

All such withdzawals are Plaintiff*s separate obligations. Ix. /K, Schedule JT-1, Bate #27666.
H27609.

341.' On Jsnuary 2, 2007, the parties made a $23,750 purchase of the Edward Jotes
limited partnership, Ex. [F(2)(b), Date #0141, As no direct deposit of Plaintiff's separate
funds could be tied to this ovent, this Court adopts VEG's pro rate approach, Plaintiffs separate
property interest in the prior month’s ending balance was 23.3%. Thetefore, of the §23,750
purchase, 23.3% or $5,542.31 is PlaintitCs sepavate property that was used for the purchase and
the temaining §18,207.69 is macital, By, 1K, Schedule JT-], page 118, L. 816, Bate #27666,
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342, On January 3, 2007, Plainiiff made a member sontiibution to TIPR in the amount
of $8,328.83 from the 7183 secount. Bx. JF(2NB), Bare 110143, As there were sulficient
separate funds jn the account at the time of the transaction, this Court adopts VCG's
methodology whereby only Plaintiff>s separate funds wete allosated toward the contribution, Ex,
1K, Schedwle JT-1, F. 118, L. 820, Bate #27666.

343, On July 26, 2007, Plaintiff paid for TIPR expenses via check #953 from 7183 in
the amount of $6,634.84, I, [F(2)(h), Bate #10224. As there were sufficient separate funds in
the account at the time of the transaction, this Court adopts VCG's methodology wheteby only
Plaintifl®s separate funds wers allocated toward the ransaction. Zix, 1K, Schedule JT-1, P. 118,
L. 860, Rate #27666. |

344, On August 2, 2007, the parties deposited into 7183 the nol sale proseeds from the
sale of their home located at 3316 Lake Sweet NW, Rochester, Miﬁnesota in the amount of
364,312.31,  Ex. 1F()B), Bate #10224. Plaindff had o separate property interest {n the
homestead procecds in the amount of 57,5% at the tite of sale. Bx. K1, Schedule RE-1, . 83,
Bore 427843, Therefore, 57.5% (or $37,000;86) of the sale proceeds deposited into 7183 is
Plaintiff's separate ptoperty. Ex. 1K, Schechule JI-1, 1. 864, page 120, Bute #27668, On the
same dale as these funds were deposited, check #9359 to Holt Title was paid tn the amouat of
$59,742.59 toward the purchase of the parties’ home lasated at 3244 Luke Streot NW, Rochester,
Minnesola, YOG tied those two events together and directly traced those funds from one assét to
another resulting in 57.5% of check #9059, or $34,371.49, belng allocated as separate and the
remaining $25,371.10 as marital. Ex. 1K, Sehedule JT-4, P. 120, L. 865, Bate #27668. As noted
above, Mr. Harjes, Defendant's expert, acknowledged that Plainiff has a separate interest in the
hotne pursuant to the direst tracing methodology used by VCG, T, 1429:25 & 143014,

343, On November 13, 2007, Mlaiutiff ransferred $6,000 to her Edward Jones Simple
IRA 0314 from 7183, Ex. IF(2)). Bare #10262. As no direct deposit of Plaintiff*s separate
funds could be tied o this event, this Court adopts VCG's pro tata approsch to the transforred

funds. This Court adopts VCG's methodology whereby 27.4% (or $1,643.56) of the $6,000
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contribution toward Plaintiff's Edward Jones Simple IRA 0314 is Pleintif's separate property
nterest, Ex. 1K, Schedule JT-1, P. 121, 1. 885, Baie 827669,
| 2008 Activly
346,  Plainttl deposited ST1, Inc, distributions and TIPR member draws inlo 7183
during 2008 as Fﬁllows:

Date Amount Deposit Source Ex. IR(2)(h) Bate #
1/31/08 $4.134.44 TIPR Member Dyaw #10300
4/8108 $4.134.44 TIPR Member Draw #0325
4/18/08 $4,134.44 TIPR Member Deaw #0323
516/08 $4,134.44 : TIFR Member Draw #0336
5721108 $4,134.44 ____TiPR Member Draw #10336
6/23/08 $10,000.00 Return of TIPR capital contribution #1035
62708 | $4,134.44 TIPR Member Draw #0135
7/16/08 $3,000,00 STI Digtribution #0361
7125108 $4,134.44 TIPR Member Draw $410362
8/27/08 $4,134.44 TIPR Member Draw #10372
9/10/08 $10,000.00 STI Distribution #10385
9/26/08 54,134,444 TJPR Member Draw #0386

10/10/08 $2,500.00 STI Digtribution W0396

10/27/08 $6,000.00 STI Distribution ' #10397

10/28/08 $4,134.44 TIPR Membet Diraw #1398
12/2/08 $4,134.44 TIPR Membor Draw #0423

12/05/08 $4,234.44 TIPR Member Draw #10423
Tatal $83,213.28 '

‘The deposits ave Plaintif's sepatate property, Zx 1K, Schedule JT-1, Bate #27669-#27672,
347, Plaintlif wrote checks or trangferred funds from 7183 to TIPR’s EJ 3388 account

during 2008 as follows:
Date Desexiption Amount Yx, 1F(2)(h) Bate #
2122008 Transfer.to 3388 $1,000,00 F10302
2025/08 Tronsfar to 3388 $1,000.00 #0302
3/11/08 Check #1093 32,561.55 #10316
3/14/08 Transfor to 3388 §6,000.00 #10316
8/4/08 Transfer to 3385 $4,340.61 #10372

All such withdrawaly are Plaintiff's sepatate obligations. Ex. /K Schedule J1-1, Buig #27669-
#27672. '
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348,  On January 2, 2008, the parties refinanced their bome mortgage sad pald closing
costs of $6,314.38 via check #909 from 7183, Ex. 1F(2}(D), Bate #10289. As the home mortgage
i$ & joinl obligation putsuant to Paragraph 8C of the PMA, this Court adopts VUQ's pro rata
methodology whereby 22.3% (or $1,407.86) of said check was peid with Plaintifi®s auparaﬁe
propety in account 7183, Ex. 1K, Schedule JT-1, page 121, L. 901, Bate 27669,

349, On May 30, 2008, Plaintlff’s 2007 federal tax refund in the amount of $4,215 was
deposited into the account. fix. 1F(2)(b), Bare #10335. A significant portion of taxes paid by
Plaintiff to the IRS for her 2007 income taxes was pald from her separate property, even though
Paragraph 7 of the PMA allowed payment of taxes 1o be made by the joint aceount, This Court
adopty VOG's methodology to treat all income tax refunds as marital throughout thely repost
thereby benefitting the marita} estate. Ex. 7K, Schedule JT-1, £, 123, L 925 Bate $27670.

2008 Activity

350, Significant purchases of assets oecurred in 2009, During this year, Plaintiff
remodeled TIPR ag required by her franchisor, which remodel will be addressed below, Whils it
is clear Plaintiff was transferring funds from STI Ine. and ‘TIFR to cover the acquisition of
BDUBS (a busittess primarily owned by Plaintifs family members), with an intent that said
business was going to be, in pari, hor separate propetty, the acoounts had sepatate and marital
property components and Plaintitf’s experts were consistent in applying the pro rata approach to
the purchases, As s result, VCG could not adopt Plaintiff*s position that all the funds transferred
from her separate assets wore a dircet tracing to purchase separate property and VG had to
apply the pro rmta approach to stay consistent with the applicable methodology used throughout
the tracing analysis.

331, Plaintiff’ deposited ST, Inc, distributions and TIPR member draws into 7183
during 2009 as follows: "

Date Amount Paposit Souree Ex. 1FO)b) Bate #
1/27/09 $4,134.44 TIPR Member Draw 110437
312/09 $4,134.44 TIPR Member Diaw #0460
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Date Amount Deposit Source Ex, 1F2)Xb) Bate i

3/24/08 | $39,209.43 TIPR Mamber Dygw {portlon of #1460
$66,015.26 HT Cheok #2020
related to member draw portion per
the (1)

3/30/09 $4,134,44 TIPR. Member Draw #0473
44271109 $4,134.44 TIPR Member Draw #1485
5129409 $4.134.44 TIPR Member Draw #0485
6/22/09 $2,300.00 ST Distribution #0500
712109 $4,134,44 TIPR Member Dravw #10513
7/28/09 $4,134.44 TIPR Member Draw #10513
§/13/09 | $7,000.00 S'TI Distribution #0523
8/27/09 $4,134.44 TIPR Member Draw 110525
10/2/09 $4,134.44 TIPR, Membet Dyaw #0551
10/19/09 1 $5,000,00 ST Distribution #0330
11/18/09 | $4,134.44 TJPR Member Draw #0564
12/30/09 | $4,134,44 TIPR Member Draw #10578

Totnl $99,188.27

The deposits are Plaintif®s sopatate property, Ex. 1K, Schedule JI-1, Bate #27673-427677,

352, Plaintiff wrote checks ov transterred funds from 7183 to TV PR's EJ 3388 account
or Home Federal 8523 account during 2_009 b loblows:

Date Deseription Amount Ex, 1IFQ2)b)
Bate #
2117109 Transfer to 3388 $5,000.00 ] (1448
6/18/09 Transfer to 3388 $6,96740 #0500
12/23/09 Check #1227 to HFF $1,000.00 #10578

All such withdrawals are Plainiff's separate obligations, Ee. 1K, Schedule J1-1, Bate #27673-

#27677.

353, Defendant deposited Bdwad Jones Companies, LLLP Limited Partnetship
distributions Into 7183 during 2009 as follows:

Dato Amount Deposit Souree Ix, IF(2)0h) Bate #
8/20/09 $865.32 | BJ Limited Partnership Distribution #0524
12/31/09 111125 | BT Limited Partnership Distribution #0377

Total $1,976.57
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A potien of the Edward Jor.xes Companies, LLLP Limited Pattnership disteibutions sre
Plaintif’s separate property based on contributlon sources for the purchase. Ex. 1K, Schedule
JT-1, Bata #27676-427677,

334, On March 24, 2009, the partics pald Superior Finenclal $500 via check #1154
from 7183, Ex. 1F(2)(b), Bar: #10461. As ve divect deposit of Plaintiff"s separate funds could
be tied to this event, this Court adopts VCG's pro rate appraach 1o the withdrawal to ascertaln
Plaintiff's separate property interest, Bx. 1K, Schedule JT-1, P. 126, L. 994, Bate #27674.

355, In 2009, the Taco John's Franchise required IP]aintiff {o remodel the Taco John's
testaurant in Pine Ridge, South Dakoto. Plaintifl applied for and recelved a Bureay of Indian
Affairs (BIA) loan through Home Fedexal. Howsver, due to significant delays with the BIA to
release the loan proceeds in a timely 'manner, Plaintiff wag roquired to front initlal costa of the
remode]l project to lmit adverse effocts on the business, 7 266-267, The parties 7183 accoﬁnt,
was Initially utilized to pay for some remodel costs with transfers from 7183 10 either the TIPR
Edward Jones 3388 account or the TIPR Home Federal 8523 account,

336, The cost of the remodel Is a separate debt o'bligation of Plalntiff pursvant to
patagraph 8 B of the PMA. As loan proceeds became available to Plalntiff, she reimbursed the
7183 account. This Court adopts VCG's methodology for payment of the TIPR remode! through

the 7183 account as follows:

Date Doseription Plaintifl’s | Mavrital Portion Ex,
Separate {wssumed tobe | TREXD),
Portion EXpense Bate #
. reimbuisements)

1/8/09 Check #1193 w HF 8523 ($20,000,00) k10437
3/10/09 Deposit from HE §523 $35,000.00 #0459
3/13/09 Deposit from 1TV 8523 $8,000,00 10459

3124409 Deposit from HIF 8523 $26,805,83 #10460
(Remaining portion of Check
#2020 after deducting Member
Draw amount per GL)
3111409 Chock #1178 (o Max {$40,000.00) #10461
Construglion '
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Date Deseription Plaintiff’s | Marital Fortion Ex,
Separate {assumed tobe | 1F2)1),
Tortion GXponse Bate #
reimburgements)

313009 Depostt Check #10563 $4,663,33 110472

5/11/09 Check #1322 to HF 8523 ($107,000,00) #0486

5/12/0% | Deposit Checle #2031 from HF $75,000.00 #10484

8523

357.  On April 14, 2009, Plaintiff contributed $369 from 7183 to her Edward Jones
Stmple IRA 0314, Ex. LF(2)(h), Bate #10474. As o direct deposit of Plalntiff*s separate funds
could be ted to this event, this Court adopts VCG's pro rata approach (o the IRA contribution,
Therefore, 14.6% (or $53.87) is Plaintiff’s separate property inietest in the contribution and the
remalning $3135.12 18 considered n marttal loan. By, M’i Scheduwle Ji-1, P, 126, L, 1005, Bate
#27674.

358, On May 15, 2009, the parties made a capital contribution from 7183 of $4,500 to
Superior Minancial Center vin chack #1322, Ex. 1F(2)(8), Bate #10486, As no direct deposit of
Plaintiff's separate funds could be tied to this event, this Court adopts VCG's pro rata approach
to ascertain PlaintifPs separate property interest In the capital contribution, Ex. 1K, Schedule J7-
1, P, 127, L. 1013, Bate 27675, |

359, OnJune 4, 2009, the parties purchased Hardeore Computer stock via oheck #1325
from 7183 in the amount of 12,500, Ex, JF2)(b), Bare #10502, As no direst deposit of
Plaintiff’s separate funds could be tied to this event, this Court adopts VCG's pro rath approach
16 ascertaln Plaintifls separate property intergst in the Hardcore Computer stock purchase, fx.
1K, Schedule JT-1, P. 127, L, 1021, Bate #27675,

360.  On June 25, 2009, the parties made a capital contribution to BDUBS, LLC in the
amount of $13,000 via checls #1297 from account 7183, BEx. JF(2)(b), Bate #10501. This Court
adopts YCG's pro rata approach to the capital contribution to BDUBS, LLC, Ex 1K, Schedule
JT-1, page 127, L, 1022, Bate #276735,

161, On September 10, 2009, the paities mad;: a capital contributlon to BIXUBS, LLC
in the amount of $75,000 via check #1330 from account 7183, Ex. IF(2)b), Bafe 10539, This
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Cowtt adopts VOO's pro tata approach lo the capital contribution to BDUBS, LLC. x 1K
Schecule JE-1, P. 128, L. 1046, Bate 427678,

362.  On October 13, 2009, the parties made a capital contribution to BDURS, LLC in
the amonntl of $35,000 via check #1354 from 7183, Ex. IF(2)(b), Bate #10551. This Court
adopts VCG's pro rata approach to the capital coniribution to BDUBS, LLC. Ex. IK, Schedule
JINL POI2%, L 1054, Bate 127677,

10 dctivi

363, Plaintiff depostted a 8TI, Inc. distribution, TIPR member draws or shareholder

loan rcpuy.ﬁwnts from TIPR into 7183 during 2010 as follows:

Date Amount Deposit Sonree Ex. 1F(2)(b)
' . Bate §
2/3/10 $4.134.44 TIPR Member Draw #0600
2117110 $3,270.38 | TIPR Sharcholder loan repayment #10399
2/11/10 $4,134.44 TIPR Member Draw #0600
A0 55,134 .44 TIPR Member Draw #1614
350 $15,000.010 TIFR Member Draw, 10614
3525110 $3,358.99 | TIPR Shareholder loan repayment 10614
411110 $5,134.44 TIPR Member Draw C #0624
417110 $20.000,00 TIPR Member Draw #0623
4130/10 $5,284.44 TIPR Matnber Draw #1625
6/2/10 $3,284.44 TIPR Member Deaw 10648
6/4410) $10,000,00 TJPR Member Draw #0548
6/17/10 $135,000.00 TIPR Member Deaw #10648
7113/10 $6,000.00 STI Distribution ' #10658
716/10 $5.284.44 TIPR Member Draw #10659
§/2/10 $5,284.44 TIPR Metnber Draw #0670
9/1/10 $8,284.44 TIPR Member Draw #0683
10/4/10 $3,284.44 TIPR Member Draw #0696
10/18/10 $3,486,75 TIPR Member Draw 10695
11/1/10 $3.284.44 TIPR Member Draw #10707
12/1/10 $5,329.00 TIPR Member Draw #0722
12/17110 $4,868,65 TJPR Metnber Draw 110722
Total $141,842.61

The deposits are PlaintifPs sepatate property and all TIPR shareholder loan repayments ave
Plalniiff's separate obligations, Bx. 1K, Schedule JT-1, Bote #27678-#2768),

364, Plaintiff wrote a check to TYPR's ¢hecking aceount during 2010 as follows:
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Date Degeription Antoynd Ex, TP Boto #
473010 | Cheek #1419 %0 TIPR 1¥ Security | $2,767.43 #0625
Act 9691

All such withdrawals are Plaintiff’s sepsrate oblipations, Ex, /K, Sehedule JT-1, P, ]-33, L 1103,
Bate #27678-#27681,

365, Defendant deposited Edward Jones Companles, LLLP Limited Partnership
distributions into 7183 during 2010 as follows:

Date Amonnt Deposit Souree Ex, 1F2)(h)
Bate #f
1729710 $1,111,25 BJ Limited Partnetship disteibution #0588
3/4/10 $1,111.25 BI Limited Partnership distribution #10613
4/5{10 $1,111.25 EJ Limited Partnership distribotion HI10624
5110/10 $1.111.28 BJ Limited Partnership distribution #10635
6/1/10 $1,111,23 EY Limited Parinetship distribution #0648
7/30/10 b1, 111,25 EI Limited Partnership distetbution #0659
8/10/10 p1,111,25 EJ Limiled Partnership disteibution #0684
10729710 $1,111.25 EJ Limited Partnership distribution #0696
Total $8,890.00 '

Ex. [K, Schedule JT-1, Bate #27678-H27681,

366. Defendant deposited BDUBS, LLC distributions imte 7183 during 2010 s
fallows:

Date Amount Ex. 1F(2)h) Bate #
8/26/10 $4,000.00 #0669
b7 10 $4,000.00 110693
11/1/10 $4,000.00 #0706
12/6/10 $4,000.00 #0720
Total $16,000.00

A portion of the Bdward Jones llmited partnership disttibutions and BDUBS, LLC distibutions
are Plaintif®s separate property pursuant o Paragraph 2C of the PMA. sy Plainiifls separate
property was used toward the purchase of the parties’ interest thereby the retumn on the
invesiment includes a portion of Plalntiff’s separate funds, The marital estate benefited by these

sepatate funds paylng expenses from 783 on a pro rata basly. Ex. 1K Sehedule JI-1, Bate
#27680-1k27681,
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367, Commencing March 3, 2010 and continuing throughout 2010, the parties made
capitel contrfbutions to Innovative Dnterprises of Rochester, LLC In a monthly amount of
$1,735, which then puid rent 1o Superior Financial Group, LLC in order to cover the costs of a
vagant unit, Bx. JH(S)(a)-(¢. Once the unit was occupied in 2011, the capltal contributions were
no longer required. Tr. 670-611. As vo direct deposit of Plaintiff's separate funds could be ted to
this event, this Court adopts VCG's pro rata approach 1o apply a percentage of the previous
month’s ending balence to each capi'tal contribution, Ex. 1K, Schedule JT-1, P. 130, L. 1094. See
also Bate #27678-27683,

368.  On Februaty 26, 2010, Defendant contributed $6,000 to lis Edward Jonas [RA
485, Ex. 1F(2)(h), Bate #10602. Tn order 1o be consistent throughout thelr tracing, VCG
applied the pro rata approach to the contibution, This Court adapls VCGs allocation that 11,7%
(or $703.56) is Plaintiff’s separate property irterest in the $6,000 contribution to Defendant's
IRA #7485, Ex. 1K, Schedule JT-1, P, 130, L. 1084, Beg 427678,

369, On March 15, 2010, the parties wade an additional purchase of Hardeore
Computer stock via check #1386 in the amount of $12,500 from 7183, Ex. [F(2)(h), Bare
#0615, 'This Court adopts VOG’s pro tata approach to the purchase. Therefore, 15,1% (or
$1,885.85) is Plaintift’s separate property Interest in the Hardeore Computer stock purchase, [y,
1K, Schedule JT-1, P. 130, L. 1092, Bute #27678.

370, On Mareh §, 2010, Defendunt contributed $6,000 to bis Edward Jones IRA 8785
from 7183, (Account is later converted to Roth IRA 7583), Ex. [F(2)(b), Bare #10616. In order
to be consistent throughout their wacing, VCG applied the pro rata approach to the contribution,
This Court adopts VCG’s allocation that 15.1% (or $905.21) i3 Plaintlff's separate properly
interest in the $6,000 conirtbution toward Defendant’s IRA 7483 (later becomes TRA 7583), Ex.
1K, Schedule JT-1, P, 130, L. 1095, Bate #27678; Schedule DC-2, P, 257, L. 6, Bale #27805; Tr.

673: 1113,
| 371, InJune 2010, the parties refinanced the home mortgage and incurred closing costs

- of $21,225,26, which were paid via check #1396 on June 135, 2010 from 7183. Ex. {F{2){b), Bate
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#10649. Ay the mortgage 15 a joint debt pursuant to Peragraph 8C of the PMA, this Court adopis
VCEG's pro rata approach to apply & percentage of the previous month’s ending balande to the
cloging costs withdrawal, Therefore, $5,501,10 of said check wag paid from Plaintiff's separate
propetty interest in 7183, Ex. 1K Schedwle JT-1, P, 131, L. 1120, Bare #27679.

372, On August 11, 2010, Plaintiff transferved $3,938.41 from her soparate 7191
account inte 7183, Bx. [F(2)th), Bare #10670. As the exact same amount was deposited into
Plaindifs 719) account from ber separate TIPR 3388 account prlor to the transfer, VOG was
gble to tle these two events together as a direet teangacilon, Bx. K1, Schedule AC-1, L. 939, Bale
#27616. "Therefors, this Court adopts VCG’s direet traoing approach and applied Plaintiff's :
separate funds to this transaction, Bx. 1K, Schedule JT%1, P. 132, L. 1136, Bate #27680.

2011 Agripity

373. During 2011, tho parties comtinued to make purchases of assets. Plalntlff
transferred monles feom her 7191 account to 7183 with the. Intent of acqulring separate property
during that time, specifically BDUBS, SFME, her automobile, Bdward Jones partnership
interests, Superior Financial and RCME (Massage Bnvy Rapid Clty).

374,  During this yeat, unbeknownst 1o Plaintiff, pursuant to the terms of the PMA as
applied by VCG, at times she was repaying the value of the marital loan when transferring funds
for those purchases, Tr. 460-462. The accounts bad separate and marital property components
and Plaintiff's experts were consistent i applying the pro rata approach 1o the purchases, As a
result, VCG could not adopt Plaintiff's position thet all the funds teanglerred from her 7191 was o
direct tracing to purchase separate property and VCOG bad to apply the pro rata approach 1o stay
consistent with the applicable methodalogy used thraughout the tracing analysis.

375.  Plaintff deposited an STI, Tne. distibution and TIPR member draws into 7183
during 2011 g3 follows:

Date Amount Deposit Source Ex. 1F2)(h)
Bate #
173/11 $5,329.00 TIPR Member Draw #0733
1/24/11 $3,451.66 TIPR Member Diaw #0734
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201711 $5,329.00 TIPR Member Draw 110745
31/11 $5,329.00 TIPR Member Draw 10759
4/1/11 $5,329.00 TIPR Member Drvaw #0769
5719411 $5.,329,00 TIPR Member Dvaw #10779
9/1/11 $20,000.00 TIPR Member Draw #0827
9/13/11 $15,000,00 ST1 Distribution H10827
1272111 $10,000.00 TJPR Member Draw 110863
Total $75,096.66

The deposits are Plaintiff*s separate property, Ex. 1K, Schedule JT-1, Bote #27682-#27686.

976, Plaintiff wrote 8 check from 7183 to TIPR’s BJ 8933 account during 2011 which
is her separate obligation:

Date Deseription Amonnt Ex. 1F(2)(h)
: Bate #
10/18/11 Check #1623 to 8933 $1,304.09 #10839

Ex. 1K, Schedule JT-1, P, 137, L, 1259, Bate #27685,
377, Defenclant deposited BDUBS, LLC distributions during 2011 as follows:

Date Amouné Ix 1F2HD) Bate #
17311 $4,000.00 #0733
4/4/ ) $4,000,00 #1076%
4/15/11 $4,000.00 #0769
531401 $4,000.00 . #0792
8/5/11 $4,000.00 #0813
9/6/11 $4,000.00 #10826
9/29/11 $5,000,00 #10627
10/31/11 $3,000.00 #10648
12/2/11 $10,000.00 #0661
12/19/11 $6,500.00 #10862
Total $53,500.00

A portion of the BRURBS, LLC distibutions ﬁre Plaintif’s separate property pursugnt to
Paragraph 2C of the PMA as Plaintiffs separate property was used toward the purchase of the
parties’ intesest. The tnarital estate benefited by these separate fundy paying expenses from 7183
ona pro vata basls, Ex. 1K, Schedule JT-1, Bate #27680-#27681,

378, Until June 2011, the parties rade capital contibutions to Innovatlve Enterprises
of Rochester, LLC in a monthly amount of $1,735, which then paid rent to Superior Financial

Group, LLC in otder to cover the costs of a vacant unit, v, TH(S)(a)-(. Once the unit was
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occupled in approximately July 2011, the capital contributions were no longer required. Tr, 610
611, As no direol deposit of Plaintif’s separate funds could be tied 1o this event, thiy Court
adopts VCG's pro rata appronch 1o apf:ly a percantage of the provious month’s ending batance 1o
each oapital contzibution, Ex. IK, Schodde JT-J, Bate 427682-27683,

379 On January 3, 2011, the parties purchased a limited parmership interest in The
Jones Financial Companies, LLLP with o payment of $14,750 from 7183, &x 1F(I)(h), Baie
#10736, 'This Court adopts VCG's pro rata approach {o the payment. Therefore, 31.9% (or
$4,700,78) is Plaintiff’s separade property interest in said parinership interest.  fx. 1A4(1),
Schedule JI-1, P, 134, L, 1179, Bate #27682.

380.  On January 25, 2011, while Plaintiff was in Cabo San Lucas, Mexica, Defendant
teansforeed $39,000 from 7183 into the joint Home Federal checldng account 2730 1n order 10
pay the franchise fee for SEME. Zx, IF(2)(b), Bate 110736, This Cowrt adopts VOG's pro mata
approach to the withdrawal, Therefore, 31.9% (or $12,429.17) is Plaintif’s separate prdparty
interest in said $39,000 capltal contribution to SFME, Bx. 14(1); Schedule JI-4, P. 134, L. 1180,
Bate #27682. |

381,  On March 21, 2011, $20,000 was transforred from 7183 to Plaintiff's 7191
account, K. IF(2)(b), Baie #10761, As no ditect deposit of Plalntiff*s scparate funds could be
tied to ths event, this Court adopts YCG’s pro tata appraach to the transforred funds, Therefore,
31.6% (or $6,318,32) Is Plaintiff’s sepatate property interest In the transfer and the remaining

$13,681,68 is deemed a loan from the marital estate, B 1K, Schedule JT-1, P, 134, L 1196,
Bate #27682. '

382, On April 4, 2011, the partics made a capltal conteibution to SFME In the amount
of $7,500 by check #1513 to SFME’s Home Federal checking account 5344, As no direct deposit
of Plaintiff’s separate funds could he tied Lo this event, this Court adopts VCG's pro rata
approach to the capital conteibution, Therefore, 31.7% (or $2,376) is Plalntiff's separate

property intersst in the §7,500 capital contribution, Ex. [X, Schedule JT-1, P, 135, L, 1205, Bate
H27683.
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383: On July 15, 2011, PlaintifF transferred $26,000 from her 7191 account to 7183 10
purchase her 2011 Chevy Avalanche. Ex, 1F(2) (h), Baie #10804, On July 28, 2011, check #1562
from 7183 for $27,958,50 was pald for the Avalanche, VCO wes able to tie these two evenls
together, and therefore this Court adopts VCG's direst tracing methodology based on Plaintiff*s
position that the fandy transferred from her 7191 account were intended to purchase the
eutomnobile, Plaintiff believed at the Gme she was aequiting her 2011 Chevy Avalonche
automobile with her separate fimds. However, Plaintiff's experts were consistent in repaying the
marital loan existing in 7191 at the time of the transfer and the entire amount wag deemed a
repayment of a Joan from the maritel estate, Bx. 1K, Schedle JTQ!, page 136, L, 1230 and 1232,
Bate #27684 and Tr. 1119, _

384, On July 235, 2011, Plaintiff deposited info 7183 insurance proceeds in the amount
of $7,356.45 for hail damage to TIPR's 2007 Jeep Compass, Bx. JTF(2)(b), Bate #01803. The
2007 Jeep Compass was owned by TIPR, and therefore the inswunce procaeds are Plaintiff*s
sepatate property putsuant to Paragraph 20 of the PMA:. Fix, L(4)-Insurance-Litigation (z),
Bate #27546. The followlng day, on July 26, 201 1, Plaintiff transferred the insurance proceeds of
$7,356.45 1w her separate 7191 account. VCG was ablo to tie these two events together and
therefore, this Coutt adopls VCG's dirset separate-to-separate fracing methodology whereby
both the deposit and the withdrawal were treated as Plalntiff's separate preperty and did not
sffoct the marital estato, Ex. 1K Schedule JT-1, P. 136, L. 1231, Bare #27684, .

385, On August 19, 2011, the parties made a capltal contribution to Superior Financlal
Center in the amount of $2,550 via check #1534 from 7183, Jfx. TF(2){b), Bate #10814. This
Court adopts VCG's pro ruta approach to the contribution. Tr, 1120, Therefore, 26.7% (or
$680.70) is Plaintil’s separate property interest in the $2,550 capital contlbution to Superior
Financial Conter. Ex, 1K, Schediude JT-1, P. 136, L. 1240, Bate #27684.

386, Commencing in September 2011 the parties wete required to make capital
contributions to BDUBS, SFME and Superior Financial and activity increased in the 7183
account, Ir. 1120011-23,
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387, On Seplember 1, 2011, Plaintiff deposited a TIPR member deaw in the amount of
520,000 into 7183. After issuing the August 31, 2014 tracing repott, VOO was made aware the
deposit of Plaintiffs separate fmds oconrred on the same day the partes’ paid the $15,000
capital contribution to SFME, resulting in u direct-tracing event, This Court adopts YCG's
change of the $15,000 SEME capltal contribution made on September 1, 2011 from “pro rats”
(b referonced in their August 31, 2014 tracing report) to “direct” (a3 referenced in thelr March
30, 2013 tracing report) whereby the same pereentage of PlaintifPs separate fimds deposited that
day (100%) is allocated toward the $15,000 capital contribution. Fx. 1K, Schodule JT-1, P, 137,
LI 1244-1245 Butte 427683,

388, On September 2, 2011, the parties made a capiial contributlon to BDUBS in the
amnount of $136,000 via check #1591 from 7183, Ex. JF(2)(B), Bate 110828, As no direct
deposit of Plaintiff’s separate funds could be diretly tied to this event, this Court adopts VCG's
pro rata appronch to the contribution. Therefore, 25.3% (or $34,419.43) is PlaintifPs sepatats
propetty {nterest in the $136,000 capital contribution to BDUBS,, Ex, 1K, Schedule JIA, P13,
L. 1246, Bute #27685, '

389, On September 19, 2011, Plaintlff transferted $635,000 from her 7191 aceount to
T183, Ex, IF(2)(b), Bate #10828, While it may have been Plainlifs intention that the $65,000
transterted into 7183 from her separate 7191 gccount was to assist with the capital contribution
to BDUBS, (Tr. 460-462), YCG treated BDUBS as a partial marltal agset, Therefore, ¢ ditset
separate-to-separate event could not be tled to this transaction, This Court sdopls VOG's
methadology to repay the marital loan existing in 7191 at the time of the fransfer and the entire
$65,000 was allocated as repayment on the existing mavital loan balance in 7191 rather than
Plaintitf's sepavate propetty contribution to BDUBS, Ex. 1K, Schedule JT-1, P. 137, L 1248,
Bate #27685, '

390.  On September 30, 2011, the parties made a capital contribution to Superior
Financial Center in the amount of $830 via cheek #1612 from 7183, Ex. IF(2)(h), Bate 10828,
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This Court adopts VC@ s pro rata approach 1o ]’hﬂﬁtiﬂ"s separate property interest in the capital
contribution. Ex. IX, Sehedule JILI, P, [37, L. 1249, Bate #27655.

391.  On November 2, 2011, the parties made a capital contribution to Superlor
Financial Center in the amount of $1,700 vla cheek #1565 from 7183, Fx. IF()(), Bate
#10849. This Court adopts VCG's pro rata approach 1o Plaintifi's separale property interest in
ihe capital contribution. By, 1X, Schedule JT-1, P. 138, L. 1267, Bate #27686.

392, Plaintif began the process of opening & Massage Envy in Rapid City and Hled
Articles of Organization for RCME, LLC with the State of South Dakota in November. 201,
fix. 1H(S)a), Bate #17046 & Tr. 293.-9-1; On November 28, 2011 the parties issued check
#1630 to RCME, LLC in the amount of $1,000 from their 7183 scocount, Ex. IFQ(b), Bate
#10863. As no direct deposit of Plaintifi®s separate fonds could be tied to this event, this Court
adopts VCG's pro-rata approach to the withdrawal, The account was eventually closed on
August 1, 2012, Ex. JHO)D), Bate M 7051, Plaintts does nol have & separate interest in
RCME's US Bank checking aceount 4104 as the account. no longer exists. Plalntiff's axperts
traced this transaction demonstrating the dracing of every fransaction that ocourred in the 7183
account, T, 1121:22-24,

393, On December 5, 2011, the parties made a capital contrlbution via n wire transfer
to ME Rogers in the amount of 310,000 from 7183, Ex. IF(2)(8), Baie #10865. Thls Court
adopts VCG's pro tata approach to Plaintifl®s sepatate property lnterest in the capital
contribution, Ex. 1K, Schedule JT-1, P. 138, L. 1273, Bate 427686,

394, On Decomber 21, 201, Plaintidf transferred $30,000 from ber 7191 account to
7183, Bx. 1F(2)(b), Bate #10363, As no separate-to-separate event could be identified by VCG
for this transactton, this Court adopts VCG's maethodelogy to repay any marital loan existing n
7191 at that time of $23,241.01, The remaining $6,758.97 of the transter is Platntiffs separate
propesty. fix. 1K, Schadule JI-1, P. 138, L. 1275, Bare 1127686,

2012 Activity
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395, The parties were having marital difficuliies in the emly parl of 2012, and
physically separated, although Plaintiff belleved they were continuing to work on their marHage,
Tr. 291:20-25 & 292:1-7, Assets conilnmed to be purchased by the parties in 2012 and they
continued to use the investment accounts in the same manner,

396, On May 24, 2012, Plaintiff deposited a TIPR member draw in the amount of
$6,945.49 into 7183, Ex, 1F(2)(b), Bate 110920, Tho marltal estate benefited by these separate
funds paying expenses from 7183 on a pro i basis. v, 1K, Sehedule JI-1, Bate $27686-
#27691,

397, Plaintiff wrote checks or transferred funds from 7183 1o TIPRs 1] 3388 sccount
or TIPR’s EJ 8933 acoount during 2012 as follows:

Date Deseription Amonnt Ex. IF2)(h)
Bate #
22112 Cheek #1700 to 8932 $3,251,13 #10886
42412 | Account Link Payment to $439.06 #1090
Lakota Plains Propane - :
5/8/12 Transfer to §933 $5,000.00 - #ipo22
5/15/12 Account L. Payment {o $620.94 #10921
Lakota Plains Propane
5/25/12 | Accovnt Link Payment to | $1,151,30 #0922
Nebraska Public Power "
District
6/14/12 | Account Link Payment to | $1,370.59 #109335
Nebraska Public Power
District
6/26/12 | Account Link Paymend to $457.82 #0935
Lakota Plaing Propane
7235112 | Account Link Payment to $457.82 #0947
Lakota Plains Propane
12/4112 | Account Link Payment to $791.26 #1010
Lakota Plaing Propane

These payments are Plaintiff"s separate obligations. As there were sufficlent soparate funds In the
account at the time of the transactions, this Cowrt adopts VCG’s methodology whereby only

Plaiatifi’s sepagate funds were allocated townrd encli transaction. Ex. 1K, Schedule JTud, Bate
H27686-427691,
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398. Defendant  deposited Edward  Jones -Companies, LLLF  Limited

Partnership/General Partnership/Subordinaie Parinership distributions into 7183 during 2012 as

follows:
Daie Amount Deposit Source Ex. 1FQ2)(b) Bate #
411412 $1,446.05 General Partnership/Subordinate #10908
Partnership cagh distribmtion
41112 ) $12,170.00 General Partuership/Subordinate #10908
Partnership tax distribution
6/6/12 $902.00 General Parinership/Subordinate 110934
Parinership cash distribution
6/6/12 | $11,381.00 General Partnership/Subordinate #0233
Partnerslip lax distribution
911712 $1,495.00 General Partnership/Subordingre #10971
Partnership cash distribution
O/11N2 | $12,644.00 General Partnership/Subordinate 701971
__Partnership tax distribution
1212112 | $6,100.00 General Partnership/Subordinate #11008
Partnership tax distribution
Total $46,138.05

A portion of the Bdward Jones Companies, LLLP distributions are Plaintiff’s separate property

85 Plaintiff’s separate property was used toward the purchase of the parties’ interest. Ex, IK,
Schedule JI-1, Bate #27686-#27691,

399, Defendant deposited BDUBS, LLC distributions during 2012 as follows:

Date Amount Ex. 1F(2)b) Bate #
2/15012 $7,500.00 #0883
3/30/12 $14,000.00 #0898
4/26/12 $10,000.00 #10909
3/29/12 $9,500.00 #10932
6/22/12 $4,500.00 #10933

9/4/12 $7,600.00 #10971
9/19/12 $7,500.00 #10971
10/22/12 $7.500.00 #1097

12/4/12 $8,500.00 #1008

Taotal $76,600.00
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A portion of the BDUBS, LLC distritutions are Plaintiffs separate property as Plaintif’s
separate property was wsed toward the purchase of the parties’® interest and subsequent capital
conlributions, Ex. 1K, Schedule JT-1, Bute #27687-427691,

400.  The parties deposited SFME distributions into 7183 during 2012 as follows:

Date Amounnt Ex, 1F(2)(b) Bate #
6/11/12 $15,000.00 #10933

8/6/12 $15,000.00 #10956
10/15/12 $15,000.00 #10983
10/17/12 $15,000.00 #10983
11/12/12 315,000.00 10094
12/20/12 $15,000.00 #11008
12/20/12 $30,000.00 111008

Total $120,000,00

This Court adopts VCG’s methodology whereby Plaintiff’s separate property interest in the
parties” 73% interest in SFME is 83.9% (Ex. 1K, Schedule B7, L, 9, Bate #27834) and therefore,
83.9% is Plaintiff’s separate property interest in all SFME distributions to the parties pursuant to
Varagraph 2C of the PMA, Ex. 1K Schedule JT-1, Bate #27687#27691. (See SFME findings

below}.

401, Plaintiff puid attorney fees during 2012 from 7183 as follows:

Date Amount Party Asseciated with Payment | Ex. iFQ2)(b) Bate #

8/7112 $3,887.50 Plaintiff #10958
9/10/12 $1,512.50 Plaintiff 10972
12/26/12 $12,922.45 Plaintiff #1011

Likewise, Defendant’s attomey fees were also paid by funds in 7183 although said funds were
not quantified during trial. Tr. 672:23-25 & 673:1.16. This Court accepls VCG's pro rata
approach to apply a percentage of the previous month’s ending balance to each withdrawal
whereby both marital und Plaintiff’s separate funds were allocated toward all attorney fees pald
in 2012, Ex. [K, Schedule JT-1, Bate ¥27690-27691.,

402.  On January 27, 2012, the parties purchased a General Partnership interest in Jones
Financial Companies, LLLP with a down payment in the amount of $72,375 from 7183. Fx.

IFC)(b), Bate #10874. This Court adopts VCG's pro rata approach to the purchase. Therefore,
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2L7% {or $15,709.94) is Plaintiff's separate property interest in the down payment of the
Genetal Partnership interest in Jones Financial Companies, LLLP, Ex, 1K, Schedule JI-1, page
138, L. 1281, Bate #27686. Tv. 1123:2-4,

403.  On February 8, 2012, the parties transferred $9,000 from 7183 to their newly
opened Bdward Jones joint tax-fice money markel account 6236. Ey. 1F(2)(B), Bale #10886.
The newly opened account 6236 was created for the purpose of paying the parties' income taxes.
As no direct deposit of Plaintiff’s separvate funds could be tied fo this event, this Court adopts
VCG’s pro rata approach to apply a percentage of the previous month’s ending balance to the
transfer, Bx. /1K, Schedule J1-1, P. 139, 1. 1293, Baie #27687.

404.  Defendant's opening ol this new joint account corroborates Plaintiffs testimony
that the parties were continuing 1o work on their manriage. 1f they were not working on the
marriage, there would be no reason to continue to purchase assets together and open joint
accounts for purposes of paying laxes. _

405,  On February 17, 2012, Plaintiff transferred $17,368.30 from her separate 719)
account to account 7183, Ex. JF2}b), Bate #10885. As a separate-1o-separate event could not
be identified by VCG for this transaction, this Court adopts VOG’s methodology to repay the
marital loan existing in 7191 at that time of $732.86. Ex. 1K, Scheduie JT-1, page 139, 1. 1290,
Bate #27687. The remaining $16,635.94 of the $17,368.30 teansfer is Plaimtiff's separate
property.

406.  On March 29, 2012, Plaintiff transferred $3,000 from her separate 7191 account
to 7183, Ex IF(2)(b), Bate #10898. As no marital [oan existed in 7191 at the time of said
transfer, this Court adopts VCG's allocation of the entire transter as Plaintiffs separate property.
Ex. 1K, Schedule JT-1, P. 139, L. 1299, Bate #27687,

407.  On April 16, 2012, Plaintiff made a $9,267.73 contribution to her Bdward Jones |
Simple IRA 0314 [rom 7183, Ex. [F(2)(b), Bate #10911. As no direct deposit of Plaintiff’s
separate funds could be tied to this event, this Court adopts VCG's pro rata approach to the IRA

contribution, Therefore, 22.3% (or $2,068.73) of said contribution is separate and the remaining
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$7,199 is deemed a marital loan in Plaintiff's [RA 0314. Ex, IK, Schedule JT-1, P. 140, L. 1314,
Bate #27688,

408.  Between May 30, 2012 and June 29, 202 the parties transferred $17,500 from
7183 10 their Edward Jones joini tax-free money market account 6236, Ex. [F(2)(b), Bate
#10937. This Court adopts VCG's pro rata approach to the transfer, Ex. 7K, S‘chedu!& Ji-1, P
141, L. 1332, Bate #127685.

409, On June 11, 2012, Defendant served Plaintiff with a Summeons and Petition for
Dissolution of Marriage In Re Marviage of Donald M. Charlson v. Angela K. Charlson, Court
File No. 53-FA-13-1830, District Court Family Division, Third Judicial Cireuil, State of
Minnesota, County of Olmsted. Bx. 18,

410, Afer Plaintiff was served with the divorce matter in Minnesota, she continued to

reimburse the joint 7183 account for TIPR expense reimbursements, For exanaple:

a. On July 10, 2012, she deposited check #1702 from TIPR 8933, Ex. /X, Schedule
TR L 1342, Bave #27689 & Ex. 1J(4) Bank Accounts (), Bate #21714.

b On August 10, 2012, she deposited check #1716, #1717, #1719 and #1721
totaling $7,111.46 from TIPR 8933, Ex. 1K Schedule J1-1, L. 1350, Bate
H27690 & Ex. 1F(2)(b), Buie #10936.

¢.  On September 4, 2012, she deposited check #1727 in the amount of $18,087.55
from TIPR 8933, Ex. IK, Schedule JT-1, P. 142, L. 1357, Bate #27690 & Ex.
TF(3)(b), Bare #10971.

d. On October 9, 2012, she deposited check #1729 in the amount of $9,884,16 (&,
TEQ)(b), Bate #10982} and check #1743 in the amount of $3,639.30 (Ex.

1F(2)(b), Bate #10983) from TIPR 8933, Ex. 1K, Schedule JT-1, P. 142, L. 1365,
Bate #27690.

e.  On November 2, 2012 she deposited check #1746 in the amount of $4,589.01 and
on November 28, 2012, she deposited check #1764 in the amount of $2,192.14.
Bx. IF(2)(h), Bate #10994 & Ex. 1K, Schedule JT-1, P. 143, [, 1374 Bate

#27691.
As noted above, this Court adopls VCG's methodology to allocate all TIPR expense

reimbursemenis to the marital estate, despite Plaintiff's separate property having paid the

original business expense on a pro rata basis, By continuing to make said deposits into the joint
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account Plaintiff was creating marital value in the accoumt after the divorce action was
commenced in Minnesota,

411, On the same day Defendant served divorce papers upon Plaintiff], June 11, 2012,
he directed o $15,000 SFME distribution to be deposited into 7183, Ex. 1F(2)(b), Bate#10933,
Ex. 1K, Schedule JT-1. page 141, L. 1330, Bate #27689. Up until this point in time, all previous
SFME distributions were directly deposited into Plaintilf*s 7191 account. Ex. 1K, Schedule AC-
1, LL 1060, 1064 & 1072, The next day, on June 12, 2012, Plaintiff transferred $15,000 to her
#7191 account from #7183, Ex. IF(2)(b), Bate #10937, Plainti{f testificd she believed SEME
wus her separate property as she had either used funds from her 7191 account or TJPR 8833
account when capital contributions wcrelneeded for the business. Tr. 468:23-25. In addition,
Plaintiff made two sepavate transfers on June 21, 2012 into her 7191 account; one in the amonnt
of $15,000 and one in the amount of $9,500. Ex. 1F(2)(b), Bate #10937. While Plaintiff may
have transferred the $15,000 to her 7191account on June 12, 2012 to recoup what she believed
was the §15,000 SFME distribution, in which she has an 83.9% separate interest, nonetheless, in
order fo maintajn consistency with theix methodology, VCG allocated all transfets to her 7191
account that month based upon a pro rata approach, Therefore, 15.6% (or $6,176.62) of the
$39,500 in total transfers made to 7191 that month was allocated as separate, and the remaining
84.4% (or $33,323.38) was deemed a marital loan in Plaintifs 7191 account, Ex, 1K Schedule
JI-1, P 141, L 1334, Bate #27689.

412, On June 19 and June 20, 2012, Defendant transferred $6,350.12 from the parties’
joint 6236 tax account to 7183, Ex. 1F(2)(h), Bave #10934. Thig Court adopts VCG's pro rata
approach 0 each transfer between the 6236 and 7183 account. Ex. 1K, Schedule J1-1, P. 141, L.
1333, Bate #27689.

413, On November 13, 2012, the parties made a capital contribution to Superior
Financial Center in the amount of $1,800 via check #1894 from 7183, Ex, 1F(2)(b), Bate
#0993, This Court adopts VCG’s pro rata approach to the contribution. Ex. /K, Sehedule J1-1,
P, 143, L. 1378, Bate #27691,
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2013 Actlvity

414,  During 2013, the parties were liligating divorce issues in the Minnesota setion, A
temporary order was issued regarding the use and deposit of fimds into 7183 after June 1, 2013.
The Minnesota temporary order required all businesses distributions from Edward Jones,
BDURBS, SFME, ME Rogers and Superior Financial to be deposited into the 7183 account and a
portien of the distributions were required to be transferred to the Edward Jones 6236 for payment
of taxes, Ex, 19.

415, Defendant deposited into 7183, Edward Jones Companies, LLLP Limited

Partnership/Genetal Parinership/Subordinate Partnership distributions during 2013 as follows:

Date Amount Deposit Source Ex. 1F(2)(b)
' Bate #
1/10/13 $2,022.00 General Pattnership/Subordinate #1021
Parinership cash distribution
1/10/13 | $18,645.00 General Partnership/Subordinate #11021
Partnership tax distribution
1/31/13 $8,004.50 General Patinership/Subordinate - #1029
' Partnership excess profit
distribution
6/27/13 $962.00 Partnership distribution Ex. 17
8/12/13 $990.00 Partnership disttibution t11087
8/26/13 $1,480,00 Partnership distribution #11088
0/24/13 $1,480,00 Partnership distribution #11097
10/24/13 | $9,472.00 Partnership distribution #11108
11/4/13 $962.00 Partnership distribution #2117
11/26/13 $962.00 - Partnership distribution #II1IR
Total | $44,97%,50

A portion of the Edward Jones Companies, LLLP distributions ate Plaintiff's separate property
as Plaintifl’s separate property was used toward the purchage of the parties’ interest, The marital
estate benefited by these separate funds paying expenses from 7183 on a pro rata basis. Fr. /K,
Schedule JT-1, Bate #27692-#27696,

416.  Unbeknownst to Plaintiff, and contrary to the restraining provisions of the
Summons in the Minnesota divorce proceeding, Nefendant unilaterally sold the Edward Jones

Companies, LLLP General Parinership and received sale proceeds of $141,703.69; $100,000 of
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which was used to purchase the Edward Jones Subordinated Limited Parinership, Tr. 284,
Plaintiff haz » separate interest in said General Partnership funds pursuant to Paragraph 2C of the
PMA as her separate funds were allocated toward the otiginal purchase. The remaining sale
funds of $41,703.69 were originally deposited into 7183 on March 15, 2013, Ex, 1F(2)(h), Bate
#11044. Three days later, on March 18, 2013, the funds were withdrawn from 7183 and
deposited into Dofendant’s newly created individual Bdward Jones 7272 account. Fx. 1F(3),
Bate #H11135. Three days after thai, on March 21, 2013, Defendant used $35,000 of those funds
to purchase a new BMW vehicle. Ex. 1F(3), Bate #11136.

417.  Defendant deposited BIYUBS, LLLC distributions in 7183 during 2013 as follows:

Dale Amount Ex. 1F(2)XD) Bate #
1/7/13 $7,000.00 #1021
1/22/13 $8,000,00 H1i021
3/5/13 $8,500.00 #11041
4/3/13 $6,500,00 #1049,
4426/13 $8,000.00 111050
5/23/13 36,500,00 #1166)
6/25113 $4,000,00 b, 17
7/26/13 $10,000.00 #1078
8/204/13 $9.000.00 #1087 a
10/1/13 $9.000.00 #1107
1/28/13 $9,000.00 #1117
12/31/13 $9,000.00 #1129
Total $94,500.00

A portion of the BDUBS, LLC distributions are Plaintiffs separate property as PlaintiiTs
separate property was used toward the purchase of the parties’ inter_est and subsequent capital
contributions. The marital estate benefited by these separato fands paying expenses from 7183 on
a pro reta basis. Ex, /X, Schedule JT\1, Bate #27692-#27696.

418, The parties deposited SPME distributions into 7183 during 2013 as follows:

Date Amonnt Ex, 1IF2)(b) Bate #
2/13/13 $48,000.00 #1030
3/8/13 $24,000.00 #1041
513113 $20,000.00 #11060
6/4/13 $15,600.00 Iy 17
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Date Amount Ex, 1F(2)b) Bate #
7/10/13 $15,600.00 111078
8/12/13 $15,600.00 111087
8/28/13 $30,000.00 #11088
9/16/13 $15,600.00 ik 1097
1071513 $15,600,00 #1108
11/8/13 $15,600.00 #1118
12/13/13 315,600.00 #14129

Total $231,200,00

This Court adopts VCG's methodology whereby Plaintitf’s separate property interest in the
parties’ 75% interest in SFME is 83.9% (&x. 1K, Schedule B7, P. 286, L, 9, Bate #27834) and
therefore, 83.9% is Plaintifl”s separate property interesi in all SPME distributions to the partics
pursuant to Patagraph 2C of the PMA, The masital estate benefited by these separate fands
paying expenses from #7183 on a pro rata basis. Ex. /K, Schedule JT-1, Bate $27692-1127696.
419, On April 9, 2013, a distribution from SFME in the amount of $45,000 was
deposited into 7183, however, two days later on April 11, 2013, the payment was stopped. Ex.
IF2)(b), Bare #11030. Defondant redirected these funds into the joint BJ 6236 account, fix /K
Schedule JT-1, P, 143, L. 1423, Bege #27693 & Sehedule JT22, P, 154, L, 39, Bate #27702.

420. The parties paid attorney fees during 2013 from 7183 as follows;

Date Amount Party Associated | Ex, 1F(2)(b) Bate #
with Payment
214413 $27,922.45 Plaintiff #11031
4/4/13 $25,000.00 Plaintiff #1051
411713 $5,000.00 Plaintiff #1051
4/12/13 $5,000.00 Plaintiff #1052
4/15/13 $2.825.00 Pladntiff #1031
4/25/13 $5,000.00 Plaintiff #1052
5/16/13 $5,000.00 Plaintitf 411062
5/16/13 $5,000.00 Plaintiff #1062

During this time, Plaintiff began the process of discovery and gathering humerous documents for
the separate property (racing repott, which Plaintiff's experts indicate took over one year. Tr.
1033:9-12, Due to insufficient cash funds in 7183, two $15,000 payments to Plaintiff's then
atiorney, Cheney Hatcher Family Law, were returned for insufficient funds. Ex, IF(2)(b), Bate

#11002. This Coutt adopts VCG's pro tata approach (o each payment. Therefore, a portion of
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Plaintifl’s separate funds (ranging from 23.8% to 36.6%) were allocated to each payment,
including the payment of Defendani’s attorney fees, the amount of which was not quantified by
Defendant duting trial. Ex. JK, Schedule JT-1, Pp. 144-145, Li 400, 1417, 1425 & 1434, Bate
it27642-27693. Tr, 613:14-20.

421, Delendant made estimated tax payments toward his income taxes during 2013
from 7183 as follows:

Date Amount Ex, 1F(2X(b) Bate #
1716713 310,000 #1024
4/24/13 $23,889 #11053

This Court adopts VCG's pro rata approach to esch payment which resulted in 33.1% to 36.6%
of Plaintiff's separate funds being allocaled toward Defendant’s estimated tax payments. Fx 1K,
Schedule JT-1, P, 144-148, LI, 1399 & 1427, Bate #27692-27696,

422.  Onlune 6, 2013, Plaintiff transterred $2,651.20 from her 7191 into 7183, Ex. 17,
As a separate-to-separate event could not be identified by VCG for this transaction, this Court
adopts VC(G's methodology to allocate the entire transfer toward the marital loan existing in
7191 at the time of the transfer. Lx. /K, Schedule JT-1, P, 146, 1. 1443, Date #27694.

423, On August 12, 2013, Defendant wansferred $3,500 from 7183 to the parties® 6236
tax account. fx. I1F(2)(h), Bate #11089. On August 22, 2013, Defendant transferred $3,150 from
7183 to the parties’ 6236 tax account. On August 29, 2013, Defendant transferred $10,500 from
7183 to the parties’ 6236 tax account. Ex. TF(2)b), Bafe #11090. Said transfers were in
accordance with a Stipulation and Tetmporary Order in the Minnesota divorce matter wherein a
percentage of the business distributions into 7183 were to be transferred to accouni 6236 for the
purpose of paying tax on the business distributions. £x. 19.

424, Thereafter, the partics were able 1o divide funds in the 7183 account. The 7183

account had a margin loan at the time and {he division of funds therefore did not occur on a

regular basis. Ex. 1F(2)(b), Bate #I11040-i11133, However, in otder to maintain consisteboy
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throughout the tracing, this Court adopts VCG's pro tata approach fo each transfer between
#7183 and #6236, Ex, 1K, Schedule JT-1, Bute #27694. _

425, On Angust 12, 2013, Defendant transferred $8,000 into Plaintifs 7191 account
and $8,000 into Defendant’s 7272 account. Ex, IF(2)(b), Bate #11090. Said transfers were in
aceordance with a St‘ipuiation and Temporary Order in the Minnesota divorce matter (Ex. 19)
whereby the parties were able to divide funds in the 7183 account. ]—[owever,l in order 10 maintain
consistency throughout the tracing, this Court adopts VOG’s pro rata approach to each transfer
between accounts. Ex, 1K, Schedule JI-1, P, 146, L 1467 and 1463, Bate #27694.

426.  Similar transfers were made (o Plaintiffs 7191 account and Defendant’s 7272
account on September 13, 2013 and Oclober 22, 2013, which continued to increase PlaintifPs
soparale property value in Defendant's account. Ex. 7K, Schedule JT-1, P., 147, 1L 1470, 1471,
1482 & 1483, Bate 127695,

427, On October 17, 2013, the parties made a capital contribution to Superior Financial
Center in the amount of $2,000 from 7183, Ex. I1F(2)(h), Bate #11109. As no direct deposit of
Plaintiff’s separate funds could be tied (o 1his event, this Court adopts VCG's pro mata approach
to the contribution, Therefore, $1,062.22 is Plailltiil’;s separate property interest in said capital
contribution. Ex. /K, Schedule JI-1, P, 147, L. 1480, Bate #27695.

428. This Court adopts the VCG’s methodologies and trecing analysis as it pertaing to
the joint Edward Jones 7183 account, The account is a combination of both Plaintiffs separate
and marital propetty, Ix. 1K, Schedule JT-1, P, 148, L. 1501, Bate #27696.

DEFENDANT'S EDWARD ; -
Ex. IK, Schedule DC-1, Bate #27697

429, In January 2013, seven months after Defendant commenced & divorce action in
the State of Minnesota, he opened Edward Jones investment aceount 7272 in his individual
name. On January 30, 2013, Defendant deposited his Edward Jones payroll of $18,147.90 into
#7272, Ex. 1F(3), Bate #171134, Up until this time, Defendant had been depositing his payroll

into the parties’ joint 7183 account. The Delendant's payroll deposits into 7272 ate marital funds.
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The 7272 aceount has both marital and separate property components based on the nature of the
contribution sources, PMA, Paragraphs 4, 5, 9C and Ex. 1K, Bate #27563. This Court adopts
VCG's pro rata approach to apply a percentage of each (ransaction to the previous month's
ending balance, ¥, 1128:20-25 & 1129:]. Barnings, gains and losses, and withdrawals are also
allocated pro-rata based on the separate and marital balances in the account at the end of the
previous statement petiod. PMA, Paragraph 2C.

430, On March 19, 2013, Defendant stopped payment on the deposit of the sale
proceeds of the Edward Jones General Partoership into the joint 7183 account. Instead, he
directed the sale proceeds into his individual '?2’?2 accound. Lx, 1F(3), Bafe #11133. This Court
adopts VCG’s methodology whereby Plaintiff’s separate properly interest in the General
Partnership is 11.1% based on the vse of her separate fands toward the pucchase and therefore
$37,079.31 of the sale proceeds is marital and the remaining $4,623.38 (or 11.1%) is Plaintiff's
separate property interest in the General Partnership sale proceeds. deposited in Defendant’s
individual #7272 account, With the deposit of these funds, a separate property component for
Plaintiff is created in #7272, Ex. 1K, Schedule DC-1, P. 149, L. 7, Bate #27697.

431, OnMarch 21, 2013, Defendant purchased a 2011 BMW from Kuehn Motors and
made 2 down péyment with funds from his 7272 account in the arnount of $35,000 via check
#100L. Ex. 1F(3), Bate #/1136, Defendant obtained a loan through Harrls Banks in his
individuat name for the remaining balance of the purchase price, and this Court finds sald
automobile loan to be solely Defendant’s sepatate obligation pursuant to Paragraph 8B of the
PMA., Commencing April 16, 2013, Defendant began making monthly payments from 7272 in
the amount of $897.96 toward his separate obligation to Harris Banks, This Cowrt adopts VCG's
methodology wherehy said automobile loan payments from 7272 are paid pro rata based upon
the previous month’s ending balance of 7272. This Court finds that of the $897.96 April 16,
2013 payment to Haerls Banks, 5.5% (or $49.37) is a loan owing to Plaintift’s separate property
interest in #7272. Ex, [K, Schedule DC-1, P, 149, L. 10, Bafe #27697,
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432, On April 24, 2013, Defendant transferred $1,000 from 7272 to the parties’ joint
Home Federal checking account 2730, Ex. 1F(3), Bate #11138. This Court adopts VCGi's pro
rata approgeh to each withdrawal, Bx. 1K, Schedule DC-1, P. 145, L. 18, Bate #27697,

433, On April 30, 2013, Defendant deposited a disiribution cheek from the Bdward
Jones Limited Parlnership Interest in the amount of $1,480. Ex. 17(3), Bate #11140. This Comt
adopts VCG's methodology whereby Plaintiff's scparate property interest in the Edward Jones
Limited Parinership Interest was 8.7% bosed on the percentage of separate funds vsed to
purchase the asset, Ex. 1K, Schedule DC-1, P, 150, L. 22, Bate #27698.

434, 'The Defendant made transfers during 2013 to the partics' joint Edward Jones
6236-1-6 account for payment of taxes. See for example Ex, [F(3), Bate #11142. He also
continued 1o make fransfers fo the parties' joint 7183 account as well as Plaintiff's 7191 account.
This Court adopts VCG’s pro rata approach in 7272 to each transfer. See for example, £x. 1K,
Sechedule DC-1, P, 150, LL 30, 31, 35, 40, Bate #27698.

435, On August 12, 2013, Defendant transferred $3,000 into his 7272 account from the
parties' joint 7183 account in accordance with the terms of the Stipulation and Temporary Order
in the Minnesota divorce action, Regardless of the reason for the tramsfer, in order to be
consistent with their methodology, VCG applied the pro. rata approach as a percentage of the
previous month’s ending balance in 7183 to the transfer into 7272, Ex. F(3), Bate #11146.
Therefore, $3,190 is separate and the remaining $4,810 {s marital, £x. [K, Schedule DC-1, P.
150, L, 40, Bate #27698. A like amount of $8,000 was transferred into Plaintiff's 7191 account
per the Mintesots Court Order and the same pro rata approach was applied to that transaction.

436. On September 16, 2013, Defendant transferred $15,000 into his 7272 account
from the parties joint 7183 account in accordance with the Stipulated Temporary Order enterad
in the Minnesota divorce action. Fx. 1F(3), Bare #11148. Ex. 1K, Schedule DC-1, P. 151, L. 47,
Bate #27699. The same amount was Iransferred into Plaintil's 7191 account on September 13,
2015 and VCG wag consistent in treating that transfer into Plalatiff’s 7191 bused upon the pro

raia approa:':h.. Ex. IK, Schadule AC-1, P, 80, L. {176, Bate #27628.
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437, On October 23, 2013, Defendamt transferred $9,891 into his 7272 account from
the partics' joint 7183 account; $7,500 of which was in accordance with the Stipulated
Temparary Otder entered in the Minnesola divorce action, and the remaining $2,391, was
unilaterally transferred by Defendant, Zx, 1F(3), Bate #11131. This Court adopts VCG's pro
rata approach to apply a percentage of the previous month's ending balance in 7183 to the
transfer into 7272, Ex. 1K, Schedule DC-1, P. 151, 1. 53, Bote #27699, However, unlike the prior
month’s equal transfer of funds from 7183 into each party’s individual account, Defendant only
transferred 57,500 to Plaintifl's 7191 account. VCG treated the transfer to Plaintifl's account
with the same pro rata approach. Ex. 1K, Schedule AC-1, P. 80, L. 1181, Bate #27628,

438.  On November 4, 2013, Defendant deposited a distributionl from the Edward Jones
Limited Partnership Interest in the amount of $518. Ex. 1F(3), Bate #£1153, This Court adopts
VC('s methodology whereby Plaintifs separale property inlerest in the Edward Jones Limited
Partnership Interest was 8.7% at the time of said distribution, This Court finds 8.7% (or $45.21)
is Plaintiff’s separate property interest in the $518 Edward Jones Limited Parthership interest
distribution. Ex, K, Schedule DC-1, P. 151, I.. 60, Bate #27699.

439, On November 8, 2013, Defendant deposited a distribution from SPME in the
amount of $8,400. Ex. 7F(3), Bate #11153. This Court adopts VCG’s methodology whereby
Plaintiff’s separate property interest in SFME was $3.9% at the time of said disteibution based on
the percentage of her separate funds used io acquire SFME. Ex. /K, Schedule DC-1, P. 151, I,
62, Bate 127699,

440.  This Court adopts the VCG’s methodologies and tracing analysis as it pertains to
Defendant’s Edward Jones #7272 account, The account is a combination of both Plaintiffs

separaie property and marital property. Ex. [ K, Schedufe DC-I, P. 152, L. 72, Bate 27700,

Ex. IK S'heduieﬂ 2, Bate #2770!

441. The parties opened the joint Fdward Jones investment account 6236«1-6 in

Janvary 2012 as a tax escrow account with funds primarily transferred from the joint Edward
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Jones 7183 account, Funds were also deposited into this account from Defendant's Bdward Jones
7272 account. The 6236 account has both marital and separate property components based on the
nature of the contribution sources. PMA Paragraphs 4, 5, 9C and Ex, 1K, Bate #27564. This
Court adopts VCG's pro rata approach to apply a percentape of the previous month’s ending
balance to each transaction within the account. 7r. [728:20-25 & 1129:1. Earnings, gains and
losses, and withdrawals are also allocated pro-rata based on the separate and marital balances in
the account at the end of the previous statement period. PMA Paragraph 2C,

442, On hme 18, 2012, check #1002 to United Siates Treasury in the smount of
$12,150 cleared the account. Ex. /F(4), Bate #11161. This Court adopts VCG's pro ata
approach to the tax payments whereby a portion of Plaintifs separate property was used toward
the tax payments in this account, Bx. 7K, Schedule JT-2, P, 153, L. 8, Bute #27701.

443, Ou July 3, 2012, Defendant deposited an SFME distribution check #3129 in the
. amount of $15,000. Ex. IF(4), Bate #11162. As noted previously, afier Plaintiff paid off the
First Premier loans for SFME, the parties started to receive disiribution checks. Based on
Plaintiff's use of separate funds to acquire the interest in SFME, Plaintiff has an $3.9% separate
property interest in SFME and therefore, 83.9% of the distributions are PlatutifPs separate
property interest in this account. Ex, /X, Scheduie JT-2, P. 153, L. 13, 14, Bate #27701.

444,  FPor the period June 30, 2012 through July 27, 2012, checks were paid in the total
amounit of $8,449,12 from 6236, Ex. 1K, Schedule J1-2, P. 153, L. 16, Bate #2770}, The Court
notes of the $8,449.12 in checks paid during said period of time, check #1010 in the amount of
$1,200 was to Defendant’s former wife, Terasa Charlson, and check #1011 in the amount of
$3,845.46 was to Defendant’s American Express card, Ex. 1F(4), Bate #11163. Based upon
VCG's pro rata approach to each transaction, Plaintifl's separale property was used toward
Defendant's debt obligations,

445.  On July 30, 2012, Defendant deposited a BDUBS distibution check #2257 in the
amount of $7,000. Ex. [F(4), Bate #11164, This Court finds Plaintiff has a separate propetty

interest in BDUBS based on her use of separate funds to acquire the asset, Therefore, Plaintiff
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has a separate properly interest in said distributions into this account. Ex, 1K, Schedule JI2, P,
133, L. 19, Bate #27701.

446.  On June 17, 2013, Defendant transforred $8,012.75 from his individual 7272
account inte 6236. Ex. 1F(d), Bare #11175. This Court adopts VC('s pro rata approach
whereby lhe previous mont(iy’s ending balance of 7272 is Plaintiff's separate property. Ex. 1K
Schedule JT-2, P. 158, L. 50, Bate #27703.

447, On June 27, 2013, Defendant deposited an Edward Jones Limited Partnership
distribution check #8297 in the amount of $518. Ex. JF(4), Bate #11175. This Coutt adopts
VCG’s methodology whereby Plaintiff has a separate property interest in the Edward Jones
Linited Partnership based on the use of her separate funds to acquite the asset. Therefore, a
portion of the distributions into this account are PlaintifT’s separate property. Ex. 1K, Schedule
JI.2, P 155, L. 52, Bate #27703.

448,  This Court adopts the VCG's methodologies and tracing analysis as it pertains to
the joint Edward Jones 6236 account, The account is a combination of both Plaintiff's separate

and marital property, Ex. 1K, Schedule JT-3, P. 157, L. 85, Bate #27704,

Fx. 1K Schedule AC-2, Bate #27705'

449, On January 10, 2008, Plaintifl deposited a gift from her mother in the amount of
$10,510.48 into her Edward Jones investment account 1297, 15(5)a), Bate #11201. Afier Ms,
Johnston testified at trial, Defendant conceded this account is Plaintiffs separate property. 7.
670:14-20. Pursuant to Paragraph 2C of the PMA, gaing and losses on Plaintiffs separate
property were allocated solely o her. Plaintiff*s Edward Jones investment secount 1297 is 100%
Plaintiff’s separate property, |

JOINT HOME FEDERAL CHECKING 2730
Ix. 1K Schedule JI-3, Bate #27717

450, The Home Federal 2730 account has both marital and separate property

componends based on the nature of the contribution sources. PMA Paragraphs 4, 5, 9C and Fx.
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IK, Bate #27564, This Court adopts VOG's pro tata approach to apply a percentage of the
previous moneh’s ending balance to each transaction within the account, 7r 1728:20-25 &
71129:1. Earnings, gains and losses, and withdrawals are also allocated pro-rata based on the
separate and marital balances in the account at the end of the previpus statement period.
Paragraph 2C of the PMA. After Plaintiff rencquired TIPR, deposits from TIPR and STI, Inc.
are separate property for Plaintiff as said entities are Plaintif's sepatate assets,

431, Neither party could recall when the joint Home Federal checking account 2730
was created, however the earliest statement provided as cvidence indicates the account was in
existence prior (o January 1996, as the February 23, 1996 slatement reflected a previous balance
of $495.83 as of January 25, 1996, Fx. 1F(6), Bate 1]1427, The address noted on the February
23, 1996 statement is Windsor Court, 1232 4" Avenue SW, Apt B, Rochester, Minnesota.
Defendant moved to Rochester, Minnesota in 1995 to work for Edward Jones. while Plaintiff
continued to reside in Belle Fourche, South Dakots. Defendant indicated this account was
opened because Edward Jones offices, including Defendant’s office, do not carry cash or provide
local banking benefits. Defendant also acknowledged a local bank gives the parties the ability of
other types of credit as well as establishing savings accounts and checki ng accounts and having
the ability to deposit monies and have access short term to monies. The parties paid bifls
automatically through the aceount. Tr. 760:13-21.

452, The statements for 1996 reflect numerous deposits and payments to and from the
account, which includes, but is not limited to, monthly payments to State Farm Insurance,
Rochester YMCA and natural gas. See for example, Ex. 1F(5), Bate #11427-#1]1442. During
this time period some of Plaintiff’s separate property may have been deposited into this account,
_ however the statements do not reflect details on the source of {he deposits. Thetefore, this Court
finds the deposits are considered marital, unless VCG was atle to tie a deposit to Plaintifls
separate tunds, Ly, 1K, Schedule JT-3, P. 169. 1.3, 7, 17, Bate #27717.

453, On August 2, 1996, the sum of $143,947.71 was deposited info the account, Ky,
IF(6), Bate #11436. VCG was able to tie this deposit to PlaintifP’s sale proceeds from the salo of
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her home in Belle Fourche, South Dakota, which occurred approXimately four days previous,
Plaintiff received funds in the amount of $143,957.71, Ex. 11(1) Belle Fourche, SD (), Baie
#17083, Bince this Court finds the Belle Fourche, South Dakota home 10 be entirely Plaintiff's
Separate properly, the entite deposit of sale proceeds of $143,947.71 is PlaintifPs separate
properly pursuant to Paragfaph 2D of the PMA. Ex. 1K, Schedule JI-3, P. 169, L. 8, Bafe
#27717.

454, The balance in 2730 prior to the $143,947.71 deposit of Plaintiff®s separate
property sale proceeds was $1,727.66. Ex. IF(5), Bate #11436. On the same date as the deposit
of Plaintiff's separate sale proceeds, August 2, 1996, a withdrawal of $42,446,06 was made
toward the purchase of the home located at 3316 Lake Street NW in Rochester, Minnesota, VCG
tied these two events together. This Court adopts VCG's direct tracing methodology for this
transaction whereby the same like percentage of Plaintiff’s separate funds deposited that same
day (100%) is allocated toward the $42,446.06 withdrawal. This Court finds the entire
$42,446.06 withdrawal and ultimate use of those funds, to be 100% Plaintift's separate property.
Ex 1K, Schedule JT-3, P. 169, L. 8, 11, Bate #27717.

435, On August 7, 1996, Plaintiff withdrew the surn ¢f $100,000 from the Home
Federal Checking account 2730 via check #1210 and deposited said amount into the parties’
joint 7183 investment account, leaving the remaining $1,501.65 from Plaintiffs separate sale
proceeds in the Home Federal Checking 2730, Fix 1K, Schedule J7-3, P. 169 L. 12, Bate
#27717. VCQ tied the $100,000 withdrawn to the deposit of Plaintif*s separate sale proceeds
deposited a few days previous, Therefore, this Court adopts VCG's direct tracing methodology
for this transaction whereby the same like percentage of Plaintiff’s separate sale proceeds
deposited days previous (100%) is allocated toward the $100,000 check. This Court slso finds
the entire $100,000 check is Plaintiff*s separate property. fx, 1K, Schedule J-3, P. 169, L. 12,
Bate #27717.

436.  On Febraary 18, 1997, $800 was deposited into 2730. Ex. 17i(6), Bate #11443.

VCG tied the deposit to a TIPR, Inc. seller-financed loan repayment in the same amount, This
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Court finds said deposit is Plaintiff’s TIPR, Inc. seller-financed loan repayment. The murital
estate benefited by these separate funds paying expenscs from 2730 on a pro rata basis, Fx. 1K
Schedule JT-3, P. 170. L, 29, Bate #27718,

457, On October 10, 2006, the parties deposited into Edward Jones 7183 cﬁeck #889 In
the amount of $9,500. Ex. 1F(6), Bate #11557. Said check cleared the 7183 account on October
12, 2006, Ex. 1F2)b), Bate $#10104. 'This Court adopis VCQ's pro rala approach to said
deposit. Lx, 1K, Schedule JI-3, P. 173, L. 84, Bate #2772,

458,  On October 12, 2006, check #1619 in the amount of $7,500 cleared 2730. Ex.
1F{6), Bate #111557. VCG tied said check to a deposit in the same amount o Plaintiff's 7191
account on October 11, 2006. Ex. 1F(i)}e}, Bate #7964. This Court adopts VCG's direct tracing
methodelogy for this transaction whereby the same like percentage of Plainiiff’s separate funds
deposited a few days prior (27.3%) is allocated toward the $7,500 check, This Count also finds
Plaintiff’s separate interest in the $7,500 is $2,050.21, Ex. IK Schedule JT-3, P. 173, L. 86,
Bate #27721,

459, On June 25, 2008, the parties deposited SBA loan proceeds in the emount of
$31,8000 for home ropairs, Ex, 1F(3), Bate #11578. As said loan was a debt incwrred in the name
of boll parties, the proceeds were allocated as entirely marital pursuant to Paragraph 8C of the
PMA. Ir, 1132. Ex, 1K Schedulp JT-3, P. 175, L. 152, Bate #27723,

460,  On August 4, 2008, check #1856 in the amount of $29,000 cleared the account.
Ex, 1F(6), Bate #11579. VCG tied the check to the SBA loan proceeds doposited eardier to the
account, This Court adopls VCG’s direct traging methodology for this transaction whereby the
same like percentage of Plaintiffs separate funds deposited with the SBA loan proceeds (0%) is
allocated toward the $29,000 payment. The entire $29,000 check is allocated as marital funds.
Tr. 1132, Ex. 1K, Schedule JT-3, P, 176, L. 156, Bate #27724,

461,  On January 26, 2011, while Plaintiff was in Cabo San Lucas, Mexico, Defendant -
transferred funds totaling $39,000 from the parties’ joint Bdward Jopes 7183 to 2730. Ex. [F(6),

Bate #11640. This Court adopts VCG’s pro rata approach to apply a percentage of the previous
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month’s ending balance in 7183 1o each trangfer out of 7183, Plaintiffs separate property
interest in the prior month’s ending balance in 7183 was 31.9%. K. JIf, Schedule JT-1, P. 133,
L 1173, Bare #27681. Therefore, of the $39,000 transferred into #2730, 31.9% or $12,429.17 is
separate and the remaining $26,570.83 is marital.

462. On the samo date as the funds were transferred in, the exact amount was

transferred to the SFME Home Federal checking 5344 in payment of the SFME Franchise Fee,

Ex. 15(3) Supporting Documents (i), Bate #4496, VCG tied these two events together and this

Court adopts VCG's direct tracing methiodology for this transaction whereby the same like
percentage of Plaintiff’s separate funds transferred that same day (31.9% or $12,429.17) is
allocated toward the $39,000 transfer to SFME. Fx. 1K, Schechle JT-3, P. 178, L. 219-220, Bute
#27726.

462.  This Cowt adopts the VCG’s methodologies and tracing analysis as it pertains to
the joint Home Federal checking 2730. The account is a combination of both Plaintifs separate
properly and marital property. Ex K, Schedufe JT-3, P. 182, L. 303, Bate #27730. Tr. 1133: 13-
7.

PLAINTLF

Ex. 1K, Schedile AC-6, Bate 427731

464.  Plaintiff established this account in September 2010 with distributions from S$TY,
Ine, totaling $5,000 and an expense reimbursement from STI, Inc. in the amount of $200. Ex,
IFC)(), Bate #8719 & Ex. 1J(2)(b). VCG treated all expense reimbursements from STJ, Ine, as
marital. The account is congsideted to have both marital and separate property components based
on the contribution sources, The nonmarital tracing report allocates earnings, gains and losses
and withdrawals pro rata based on the separate and marital balances in the account pursuant to
Paragraph 2C of the PMA. Expense reimbursements and deposils that could not be traced to
separate funds that were deposited into this account are marital, Plaintiff's distributions from STI,

Inc. and member draws from TIPR are separate. Tr 1134: 7 -16.
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465, On April 8, 2011, Plaintiff deposited an SFME expense reimbursement in the
amount of $1,028.55. Ex, 1F(1)()), Bate #8722, This Court adopts VCG’s treatment of said
expense reimbursements as marital, Ex. /K, Schedule AC-6, P. 183, L. 10, Bate #27731.

466.  On February 15, 2012, Plaintiff deposited $15,000 from TIPR 8933 as a member
draw, Bx, JF(1)(), Bate #8732. Ex. IK, Schedule AC-6, P, 184, L. 33, Bate #27732.

467.  On February 24, 2012, check #1148811 from Pepsi Cola Fountain Co, was
deposited. Bx. /F(1){f), Bate #8732, As TIPR directly paid Pepsi from their EJ 8933, (Ex. 1J(4)
Bank Aceounts (b)) all TIPR rebates are Plaintifl”s separate property pursuant to Paragraph 2C
and 21 of the PMA. 1K, Schedule AC-6, P, 184, L. 34, Bate #27732. Likewise, any other TIPR
vendor rebates are Plaintifl’s separaie properly.

468,  On February 25, 2012, Plaintiff transferred a total of $35,000 from 8486 (o her
7191 account.  fx. [F()({), Buate #8734, As the account has both matital and separate
components, this Court adopts VCG’s pro rata approach to each withdrawal to Plaintift’s
separate property interest in the prior month’s ending balance. Ex. [K, Schedule AC-1, P. 184, L.
37, Bate #27732.

469,  On Japuary 7, 2013, Plaintiff lransferred all of the securities in the account

totaling $12,174.77 and al! of the cash in the account totaling $18,889.26 to her 7191 account.
Ex. IF(1)), Bate #8749. This Court adopts VCG’s pro rala approach to e¢ach transfer.
Plaintiffs separate property interest in the prier month’s ending balance was 95.6%. Tr. 1135:6-
9, Therefore, $18,056,75 of (he cash transferred is separate and $11,638.19 of the securities
transferred is separate. Ex. K, Schedule AC-I, L. 185, Ll 65-66, Bote #27733. After said
transfers, the account had a $0 balance and was closed. VGC created the tracing of this account
to demonstrate the transfer of funds into Plaintiffs 7191 account. The account was not in
existence ag of December 31, 2013,

470, This Court adopts the VCG’s methodologies and t_racing analysis ag it pertains to
the Edward Jones 8486 account.
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PLAINTIFE'S EDWARD JONES WORLD/VENTURES INVESTMENT ACCOUNT 0484-1-8
Ex 1K Schedule AC-7, Bate #27734

471, Plaintiff established this account in March 2007 with deposits totaling $1,200 of
income from her World/Ventuse Travel Services business. Ex. 1F(1)(g), Bate #3751, All of said
i_ncomc is marital and the account is entirely masital based on the nature of the contribution
sources pursuant to Paragraph 4 of the PMA. VGO crested the tracing of this aceount to
demonstrate the transfer of funds into Plaintifl's 7191 sceount, v, 1133:16-21. As the entire
account balance of $788.88 wag marital at the time it was transferred to Plaintiff's Rdward Jones
7191 in July 2012, said transfer is deemed a marital loan into 7191, Ex. 1F(1)(g). Bate #8790
and Ex 1K, Schedule AC-7, P. 188, L. 52, Bate #27736. The account was not in existence on
December 31, 2013,

472.  This Court adopts the VCG’s methodologies and tracing analysis as it pertains to
the Edward Jones 0484-1-8 account,

413, VCG pr@pared a tracing analysis of Plaintiff's claimed separate property in her
three retirement accounts as well as Defendant’s Roth JRA 7583, The process used for tracing
the retirement accounts is similar to the process used for tréncing the investment accounts as
referenced above and will not be restated here, VCG obtained the account statements, entered all
of the data into their tracing model and then tied out the transfers that were going In betweon the
accounts to ascettain from where various deposits originated, Appreciotion as well as losses and
account fees as it relates to Plaintiff's separate property was allocated as separate pursvant to
Paragraph 2C of the PMA. 7. 1136:2-23. There were years that significant losses occurred in
Plaintiff's separaie property, See Ex. 1K Schedule AC-4, P. 246, L. 576, 585, Bate #246 & P,
247, L. 604, Bate #27793. The separate tracing report teeats any contribution of marital funds to

separaté agsets as a loan from the marital estate. Ex. K, Schedule AC-4, Bate #27564-27565.
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474, The Defendamt acknowledged at trial (Tr, 730:7-7), and this Court finds, the
monies from ST, Inc. that went into Plaintifl's IRA's are her separate propetty pursuant to

Paragraph 2C and 2D of the PMA.

PLAINTIVGS EDWARD JONES IRA 0592
Ex. I K, Schedule AC-3, Baie #27737 & Ex. 1G(1), Baie 142676

475, Plaintiff owned Edward Jones IRA 0085-1-9 prior to the marriage and the account
was listed as her separate property on Exhibit B of the PMA. fxhibit 14(!). The balance in the
account prior lo the parties’ marriage was $7,373.20. Exhibit 1G(1)(a), Bate #11724. On April
13, 1993, Plaittiff contributed $2,000 to the account from her separate property funds in her
Edward Jones 4012, Exhibit 17(1)a), Bete $#11729, Ix. 1K, Schedule AC-3, P, 189, 1. 2, Bate
#27737.

476.  The funds in this account were transferred to Plaintiff®s Edward Jones IRA 0592~
-1 on April 15, 1993, Exhibit 1G(1)(w), Bate #11729, This IRA eventually became 0592-1-9
and is still in existence, Ex, [K, Schedule AC-3, Bate #27737.

477.  Throughout the history of the account, only the following marital contributions

were made:

March 31, 1994 $200,00  Ex. 1K Schectule AC-1, P, 191, L. 42
April 17, 1995 $1,000 Ly 1K Schedule AC.1, P. 192, L. 66
December 22, 2006 $1,294.93  Ex. [K Schedule AC-1, P. 210, L. 417

The separate tracing report properly treats the above contributions as a marital loan pursuant 1o
Paragraph 9F of the PMA.

478, Defendant acknowledged at trial that Plaintiff has a separate interest in her
Edward Jones TRA 0592 and admitted thet the entire account may be all separate. T, 672:7-10,

479, This Court adopts the VC(’s methodologies and tracing analysis as il pertaing to
Plaintiff’s Ldwatd Jones IRA 0592, This Court finds the Plaintiff's Edward Jones IRA account is
Plainttfs’ separate property with a marital loan therein, Ex (K Schedule AC-3, P, 215, L. 519,
Bate #27763 Tr. 1137: 4-13.

PLAINTIFE’S EWARD JONES TACO JOUN'S SIMPLE TR A 031
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Ex. 1 K, Schedule AC-4, Bate 27764 & Ex, 1G(2), Bate it1 3488

480.  This is a Simple IRA account that was established in October 1997 with
contributiens from the TIPR Edward Jones 3388 account. Exhibit 1G(2), Bute #12684, As the
initial contribution was entirely from Plaintiff*s separate property, the IRA is Plaintiff*s separate
property pursuam 1o Pavagraph 2C and 2D of the PMA. To the extent that contributions coming
into this aceount originated from TIPR or STI, Inc. those contributions are Plaintifl's separate
property. Pursuant to Paragraph 9F of the PMA, if deposits could not be identified as coming
from Plaintiff's separate funds, those contributions are deemed a marital loan. For example, See
Lx. 1K, Schedule AC-4, P. 236, L. 373, Bate 127784, Dividends and intcrest and gains and losses
are allocated solzly to separate property based on the fact this is a separate asset with a marital
loan. I, 1137 - 1138.

481, Throughout the history of this 1RA, very few marital contributions were made to
this account. Plaintiff transferred the sum of $85,130.80 on April 5, 2010 to establish Taco John's
Simple IRA accound 7610-1-2. By, 1(5(3), Bate #13492 & Ex. 1 K, Schedule AC-4, P. 242, L.
JO7, Bate #27790. Plaintiff also transferred the sum of $19,698.06 on Qctober 24, 2013 to her
Tace John's Simple IRA account 7610-1-2, Ex. /G(3), Bafe #13604 and Ex. | K, Schedule AC-4,
P 250, L. 638, Bate 27799, As VCO treated Plaintif®s Taco John's Simple IRA 7610-1-2 as
Plaintiff's separate asset, this Court adopts VCG’s methodology that transfers between the 0314
IRA and the 7610 [RA are separate-to-separate events and therefore, only Plaintiff's separate
funds in the 0314 IRA were allocated toward the transfers into the 7610 TRA.

482, Defendant acknowledged at trial Plaintiff had & sepatate interest in her Taco
Joht's Simple IRA 0314 although he did not quantify the value of the interest. Tr. 673.6.

483, This Court adopts the VC(’s methodologies and tracing analysis as it pertains to
Plaintiff’s ¥dward Jones Taco John’s Simple IRA 0314. This Cowrt also finds the Plaintiff's
Edward Jones [RA account is Plaintiffs' separate property with a marital loan, Fx /K, Schedule
AC-3, P. 250, L. 667, Bate #27798 Ty, 1139,
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PLAINTITF'S EDWARD JONES TACO JONN's SIMPLE IRA 7610
Ex. 1 K, Schedule AC-3, Bate 27799 & Ix. 1G3(3), Bate #13610

484.  This Simple IRA was esiablished in March 2010 with funds transferred from
Simple IRA 0314-1-6 as referenced above. As VCG treated Plaintiff’s Taco John’s Simple IRA
7610-1-2 as Plaintifl’s separate assel, this Court adopts VCG’s methodology that transfers
between the 0314 IRA and ﬂlc 7610 IRA are separate-to-separate events and therefore, only
Plaintiffs separate funds in 0314 were allocated toward the transfers into 7610, The sum of
$85,130.80 was transforred from IRA 0314 on April S, 2010 (Bx. 1G(3), Bate #13492) and an
additional sum of $19,698.06 was transferred from IRA 0314 during September/October 2013,
Ex. 1G(3), Bate it13604. Dividends and interest and gains and losses are allocated solely to
separate property pursuant to Paragraph 2C of the PMA. The only marital funds contributed to
this account was in the amount of $1,090 on June 19, 2012 Bx, I K, Schedule AC-3, P, 254, L.
§0, Bate 27802 and $402.98 on November 13, 2013 £x. 1 K, Schedule AC-S, P. 256, L. 137, Bate
27804 thereby creating the marital loan. Limited activity occurred in this Simple IRA account.

485.  Defendant acknowledged Plaintiff had a separate interest in her Taco John's
Simple IRA 7610, although he did not quantify the value of her Interest, Tr, 673:7-103.

486.  This Cowrt adopts the VCG's methodologies und tracing analysis as it pertains to
Plaintiff’s Edward Jones Taco John’s Simple IRA 7610. This Coutt also finds the PlaintifPs
Simple IRA is Plaintifs separate property with a marital loan. Ex /K, Schedule AC-5, P. 256, L.
145, Bute #27804, Tr. 1140: 8-11.

DEFENDANT'S EpWARD JonEs RovH IRA 7583
x| K, Schedule DC-2, Bate 27805 & Ix. 1G(4), Bate #13652

487.  This traditional IRA account was established on February 22, 2010 with
contributions from the Joint Edward Jones 7183 joint account and an unknown account 4388-5-
3. The account was later converted to a Roth IRA, The Roth IRA has both marital and separate
property componenis based on the nature of the contribution sources. See Paragraphs 4, 5 and 9C
of the PMA. As this account was created with both marital and Plaintiff*s sepatate funds from

#7183, the standard methodology was used of drawing contributions pro rats from the joint
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- #7183 sccount at the tme the account was established and/or when transfers were made.
Dividends and interest and gains and fosses are allocated pro rata based on the separate
percentage in the account pursuant to Patagraph 2C of the PMA., Ex, [K, P. 17, Bate #27565 &
Tr. 1140-1141.

488. The original confribution on February 22, 2010 in the amount of $6,000 was
transferred from the parties joint Edward Jones 7183, This Court adopts VCG's pro rata
apptoach to apply the percentage of sepurate and marital funds that comprise (he previous
month’s ending balance in 7183 to the transfer. Plaintift’s separate property interest in the prior
month’s ending balance of 7183 was 11.7%. FEx. 1K Schedule JT-1, P. 130, L. 1077, Bate
#27678. Thercfore, of the $6,000 transferred, 11.7% (or $703.56) is separate and the remaining
$5.296.44 is marital, Exhibli 1K, Schedule DC-1, P, 257, L. 1, Bate #27805. An additional
transfer wag made to this IRA from the 7183 account in the amount of $6,000 on March 8, 2010,
Based upon the pro rata approach, Plaintif’s separate interest in the transferred funds is $905.21.
Ex. 1 K, Schedule DC-2,P. 257, L. 1, 6, Bate #27805.

489,  Defendant acknowledged at trial Plaintiff had a separate interest in his Edward
Jones Roth IRA 7583, although he did not quantify the value of the interest, ¥r. 673:11-13.

490,  This Court adopts the VCG's methodologies and tracing analysis as it pertains to
Defendant’s Edward Jones Roth IRA 7583. This Court also finds the Defendant's Roth IRA
account is a combination of both Plainiiffs’ separate property and marital property. £x K,
Schedule DC-2, P, 260, L, 86, Bate 1127808, Tr, 1141: 20-21.

DECENDANT'S CLAIMED SEPARATE PROPERTY

491, Defendant did not have any retirement benefits at the time of the marriage
according to the PMA, Defendant claimed ai trial that he failed to remember at the time of the
PMA that he did have a retirement benefit with Edward Jones prior to the marrage. Howevet,
according to Defendant's list of assets and liabilities in his divorce from Teresa Charlson, he had

1o retirement assets. fx. 14¢4), Bute #23,
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492, Defendant was served with formal discovery requests in the Minnesota divorce
matier. Defendani was asked to disclose what assels he brought into the marriage. He did not
disclose a retirement or a profit sharing account with Edward Jones despite the fact he is an
employee of Edward Jones. Ex. JC(/) Bate #10], Defendant was also served with a Request for
- Admissions in the Minnesota matter. Defendant was asked to disclose if he had assets at the time
of the PMA. Defendant responded that he did not understand the legal ramifications of failing to
detai) his assets. Again, he failed to mention any type of retirement account or profil sharing
account in his response dated Seplember 27, 2013, Ex, J1C(2), Bates #156-157. Defendant staled
in his response that he denfed understanding the legal consequences of the PMA and that the
purpose of the PMA was o maintain Plaintiff's assets for her children and herself, According to
Mt. Michael McKnight's correspondence dated Januvary 25, 1993, Defendant's attorney for the
PMA, (Ex. 1C(2), Bate #156 & #163) Defendant understood the PMA and legal consequences of .
the agreement when he signed as this Court so concluded in its Order on Validity of Pre-
Marriage Agreement. Defendant was not credible dpring his testimony.

493. The parties’ case has been in litigation in the State of Minnesota since June 2012
and in the State of South Dakota since eatly 2014, Defendant had ample time to gather his
account staterments and provide a iracing of tetirement assets. He failed to do so. Plaintiff was
able to obtain copies of her Edward Jones retirement statements from as far back as 1992,
Defendant, who is an Edward Jones Agent and arguably in a betier position to obtain his Edward
Jones account statements than is Plaintiff, did not even provide a statemont regarding the value
of his relirement sccounts as of the date of marriage or even as of December 31, 2013, nor did he
provide a tracing of any claimed separate refirement assets. This cowt previously found the
Defendant had a zero net worth ai the time the PMA way signed. See Fiﬁding of Fact and
Conclusions of Law filed August 5, 2014, Finding 42.

DEFENDANT’S EDWARD JONES RETIREMENT PLAN &
DEFENDANT'S EDWARD JONES PROFET SHARING PLAN
lix. D1-6, Bate #108-113
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494, The trial deposition of Allcla Brader was taken on April 10, 2015, While Ms.
Brader claimed to be the custodian of records for Bdward Jones, Ms, Brader did not
independently review any records regarding Defendant's claimed retivement accounts. Ms.
Brader aflegedly obtained a letter and screen shots of 4 computer sereen from an unknown
Edward Jones attorney. D. Brader Tr. 12:19. She did nol have the ability to print any account
information from 1992, D. Brader Tr. 14-15. She did not have knowledge whether a profit
sharing account for Defendant was created priot to the marringe, Ms, Brader's testimony was not
sufficient to provide foundation for the underlying statements. Additionally, the information is
contrary to Defendant’s testimony at the earlier trial on July 3, 2014. Defendant failed to offer
the evidence at the earlier tritﬂ or limely at this trial, even though he was and still is employed at
Edwerd Jones. Therefore, this Court finds none of Defendant’s alleged underlying statements
regarding the existence of any retirement benefits with Edward Jones prior 1o the parties’
marriage on January 23, 1993 are reliable and the Court places no weight on Ms. Brader’s

testimony, and strikes (he rial exhibit, Ex. DJ6, Bate #108-113.

495, The parties acquired the following business interests during their marriage;
a, Defendant’s Edward Jones Limited Parinership.

b. Defendant’s Edward Jones General Partnership. (Defendant sold in
January 2013 allegedly in violation of the Minnesota Summons restraining
provisions} Ex. 1H(7)(k), Bate #16621 and Tr. 679-680.

c. Defendant’s Edward Jones Subordinated Limited Partnership.

d. Superior Financial Group, LLC (commercial building). Defendant’s
interest is 33,3%,

e, BDUBS, Inc, (Buffalo Wild Wings in Rapid City). Defendant’s interest is
16.67%.

f. Sioux Falls Massage Bovy, Inc, (hereinafter referced to as “SFME™).
Defendant’s interest is 75%,

£ Massage Envy Rogers (commonly referred to as “ME  Rogers™).
Defendant’s interest is 25%.
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h. RCME, LLC (Rapid City Massage Envy). This is a non-operating
corporation.

i Innovative Enterprises of Rochester, LLC, This is a non-operating
corporation.

496.  VCG, Plaintiff's experts, prepared a report tracing Plaintiff's separate funds into
the acquisition of the parties' business interests, VCG used commonly accepted tracing
methodologies of direct tracing and pro rata traging, The businesses acquired during the marriage
were considered by VCG to have both marital and sepavate property funds. VCG applied the
same methodologies to the tracing of separale property to the businesses interests as they did -
with the parties' investment and retitement accounts referenced above.

497.  Pursuant to VCG's report of March 30, 2015, (Exhibir 1K) if Plaintiff transferred
or deposited separate funds toward the purchase of an asset, and it is on the same day or close in
time (o the transaction, VCG tied those two events togetber and directly traced those funds from
one asset to another using direct tracing. 7. 954:19-25. If VCG was not able to tie-out a
purchase/withdrawal through direct tracing, they applied the pro rata approach. Tr, 955:3-10.

498,  Plaintiff has traced her separate property interests into a number of business
intereats discussed below and in addition, marital property was contributed toward some of

Plaintiff's sepatate property, theteby creating a marital loan in her separate property pursuant to
Paragraph 91° of the PMA.

Tix, | K Scheciule B-1. P. 262, Bate 127810

499.  As a result of Defendant being employed as a financial advisor with Edward
Jones, he had opportunitics to purchase interests in The Jones Financial Companies, LLLP,
During the martiage, the parties' purchased a limited parinership interest on five different
occasions, Plaintiff’s experts traced the purchases and the use of Plaintiff's separate funds toward
those purchases. In doing so, Plaintiff's experts reviewed the partnership ageeement, the capital
history and the parthership ysar-end statements for 2008 through 2013, Ex, i'H( iNa-¢), Bate
#I3657-1375. Tr. 1143 & Ex. IK P. 8, Baie #27556. A 25% cagl payment was required for
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each purchase and the remaining 75% of the purchese was financed through The Jones Financial
Companies LLLP,

500. The first purchase of interest was on November 1, 1995 for $20,000. Ex.
TH(1)(®). Bare #13703. The first purchase was made with a 25% cash down payment of $5,000
and "The Jones Financial Companies, LLLP, financed the remaining $15,000 or 75%. The sum of
$5,000 was withdrawn from the cash portion of the parties® joint Bdward Jones 7183 investment
account on October 30, 1995. The cash balance in 7183 was $0 ai the time of the withdrawal for
the purchase of the limited partnership, which resulted in the cash balance having a negative
$5,000 balance as of Qctober 31, 1995, Ex. 1F(1)(b), Bate #9074, On November 1, 1995,
Plaintiff transferred $3,000 from her separate Edward Jones 7191 account into 7183 1o cover the
$5,000 Limited Partnership down payment. This payment, originating from Plaintiff's Edward
Jones 7191 account, is a direct tracing of her separate funds, Tr. 1071,

501.  Defendant argued there were sufficient funds in the 7183 account at the time of
the purchase of the Limited Parlnership to fund the $5,000 cash purchase price without
Plaintiff's deposit of her separate funds, Defendant was vaing 7183 investment account at that
time to pay his spousal maintenance and child support obligations to his formier wife, Teresa
Charlson, as well ag to pay for Edward Jones business expeﬁses. But for Plaintiff"s transfer of
$5,000 from her separate 7191 account, the 7183 account woukd not have had sufficient funds o
cover the $5,000 down payment for the purchase of the limited parinership interest,

302, This Court finds Plaintiffs separate propetty purchased the Edward Jones Limited
Partnership interest of $5,000 on November 1, 1995. x. 1K, Schedule B-1, I. 262, L. 1, Bate
127810,

503, A sccond purchase of inferest ocourred on July 31, 1998 in the -amount of
$16,800, Similar to the first purchase, the cash down payment was $4,000 and The Jones
Financial Companies financed the remaining 75% in the amount of $12,800. The $4,000 cash
down payment was paid from 7183, At the time of the cash payment, Plainti{f had separate

funds in the 7183 account, VCG followed the methodology pulling a pro rate share of separate
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and marital funds toward the purchase of the second interest. Ex, 71X, Schedule B4, P. 262, L. 5,
Bate 427810,

504, The third purchase of interest ocenrred on August 25, 2000 in the amount of
$46,000. The 23% cash down payment was $11,500 andl the remaining 75% was financed by The
Jones Financial Companies, LLLP in the amount of $34,500, The $11,500 cash down payment
was paid from 7183, At the time of the cash payment, Plaintiff had separate funds in 7183, VCG
foliowed the methodology pulling a pro rata share of separate and marital funds toward the
purchase of the third interest. Ex. IK, Scheduie B-1, P. 262, 1. 9, Bate #27810.

505, The fourth purchase of interest occurred on January 2, 2007 in the amount of
$95,000. The cash down payment was $23,750 and the remaining 75% was financed by The
Jones Financial Companies, LLLP in the amount of $71,250, The $23,750 cash down payment
was paid from 7183, At the time of the cash paynient, Plaintiff had separate funds in 7183, VCG
followed the methodology pulling o pro rata share of separate and marital funds toward the
putchase of the fourth interest. Ex. IK, Schedule B-1, P. 267, L, 72, Bate #27815

506. A fifth purchase of interest pecurred on Janvary 3, 2011 in the amount of $59,000.
The cash down payment was $14,750 end the remaining 75% was financed by The Jones
Financial Companies, LLLP in the amount of $44,250. The $14,750 cash down payment was
paid from #7183, At the time of the cash payment, Plainti{l had separate funds in 7183, VCG
followsd the methodology pulling a pro rata share of separate and marital funds toward. the
putchase of the fifth interest, Ex. [K, Schedule B-1, P. 271, L. 123, Bate #27819.

507.  Upon each purchase of interest, each limited pariner is paid 7.5% of his capital
contribution amuvally in the form of guaranteed payments, Limited partners ate also paid at least
annually & percentage of net incorme, VOG applied the guaranteed payments and net income first
to Defendant's loan balance, Onee the loans were repaid, Defendant received cash distributions,
Guaranteed payments wete disbursed on a monthly basis. Net income distributions were made in
October for the current year and February for the previous year. Plaintiff’s experis allocated

guaranteed payments pro rata based on the percentage of separate and marital funds used for
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capital contributions from 7183, Distributions of et income were considered entirely marital.
Ex. IK, P. 8 Bate 127556, Said methodology follows the contract terms in the PMA, Ex. 1 K,
Bate #27536

508, The valve of the Charlsons’ capital contributions was $236,800 as of December
31, 2013, Ex. [H(1)(b,) Bate #13703. This is also the value of the business. This Court adopts
VCG’s methodologies and (racing analysis as it pertains to the Edward Jones Limited
Partnership. The business is & combination of Plaintiff*s separate property and marital property.

Ex. 1K, Schedule B-1, P, 273, L. 165, Bare #27821, Tr. 1148:20-23.

Fx. 1K, Schedule B2, P. 275, Bate §27833

509.  During the marriage, the parties' purchased a General Partnership inlerest on two
different occasions. Plaintiff*s experts traced the use of Plaintiffs separate funds toward those
purchases, In doing s0, VCG reviewed the Edward Jones Parinership Agreement, the financing
documents regarding the terms of the transactions and the profit distribution statements. Ex.
TH(2)-(3) & Tr. 1149,

510. The first General Parinership interest in The Jones Financial Companies, LLLP
interest was purchased on January 27, 2012 for $289,450, The first purchase required 25% cash
down payment with the temaining 75% financed by The Jones Financial Companies. The c¢ash
down payment was $72,375 and the remaining 75% was financed by The Jones Financial
Companies, LLLP in the amount of $217,075. The $72,375 cash down payment was paid frem
7183. At the time of the cash payment, Plaintiff bad separate funds in 7183, VCG followed the
methadology pulling a pro-rata share of separate and marital funds toward the purchagse of the
first interest. Ex. 1K, Schedule B-2, P. 275, L. 1, Bate #27823,

511, Defendant purchased an additional General Partnership interest on Janvary 1,
2013 for $106,258 which was 100% financed by The Jones Financial Companies. Ex. /K
Schedule B-2, P, 276, L. 19, Bate #27824, |
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512, The General Partners received distributions of up to 8% of net income remaining
after payments to the Limited Partners and the Subordinated Partners, A sum of 20%-30% of the
remaining net income is retained by the Partnership as capital credited to the General Partners'
capital accounts. The balance of the pet income is distributed 1o the General Partners based on
their ownership percentages. Bx. 1K P. 9, Baie #27557,

513, In March 2013, after the commencement of the Minnesota divorce action,
Defendant sold his General Partnership interest for $429,230, which was used to pay off his
remaining loans in the amount of $287,527. As noted above, he sold this General Partnership
interest allegedly in violation of the Minnesota restraining provisions, Ex. 1H(2), Bate #13716.
Defenidant did not inform Plaintifl of the sale nor did he sesk court permission for the sale. The
sum of $100,000 was used to purchase the Subordinated Partnorship interest referenced below,
Defendant put the sales proceeds of $41,703 into his own Edward Jones account and failed to
inform Plaintiff of of the placement of said proceeds. 7r, 679-682. Fx, 1F(3), Bate #11136

514, VCG considered distributions and retention of nel income to be entirely marital,
The sale proceeds were allocated pro-rata based on the percentage of separate and marital funds
used for the capital contributions. Ex. 14(1), Paragraphy 2C & 2D, Ex, 1K, P. 9, Bate #27557.

515.  This Comrt adopts VCG’s methodology and tracing analysis as it pertaing to the
Edward Jones General Partnership when it was sold on March 15, 2013 is $11,087, or 11.1%,
Said separate property was used 1o purchase the Edward Jones Subordinated Limited Partnership
inferest described bg.low. Ex, (K, Schedule B-2, P. 276, L, 30, Bate #27824, Tv. 1150:20.

516, On March 19, 2013 when Defendant sold his General Parmership interest, the sale
proceeds of $41,703 was transferred to his individual 7272, These funds contained a pottion of
Plaintiff's separate funds based on the pro rata methodology. Plaintiff had o separate interest in
the sale proceeds and the transfer of funds to Defendant's individual 7272 created, in part,
Plaintiff's separate interest in 7272, Ex. 1X, Schedule B-2, P. 276, L. 31, Bate #27824.

EDWARD JONES SUBORDINATED LIMITED PARYNERSHIT INTEREST
Ex. 1K, Schedule B-3, P. 277, Bate #27825
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517, As reflected above, Defendant purchased a Subordinated Limited Partnership
interest in The Jones Financial Companies, LLLP for $100,000 vsing the sale proceeds from his
Geeneral Partuership interest, The value of Defendant’s capital contribution was $100,000. This
asset is considered to have both marital and separate property components based on the nature of
the contribution sources. Ex. /K, Schedule B-3, P. 277, Bate #27825. At the time of purchase,
Plaintiff had a scparate interest in the funds from the sale of the General Partnership interest as
reflected above. VCG followed the methodology pulling a pro-rata share of scparate and marital
funds toward the purchase, Ex. 1K, Schedule B-3, P. 277, L. 1, Bate #2782,

518. The Subordinated Limited Partners are paid at least annvally a percentage of
income. The capital account balance at the beginning and end of the year do not change and all
of the profits are fully distributed. YCG considered distributions and retention of net ingome (o
be entirely marital. Ex. 1K P. 9, _Bare #27557. Tr. 1132, The sale proceeds were allocated pro-
rata based on the percentage of separate and marital funds used for the capital contributions. Ex.
1A(1), Paragraphs 2C & 2D, Ex. 1K, P, 9 Baie #27557. Baid methodology follows the contract
terms in the PMA. .

519.  The value of the Charlsons’ capital contributions wes $100,000 as of December
31, 2013. Ex IH3)(w)-(b), Bate #137354-13757. This is also the value of the business. This
Court adopts VCG's methodology and wracing analysis as it pettains to the Edward Jones
Subordinated Limited Partnership. The business is a combination of Plaintiff’s separate property
and marital property. Ex. 1K, Schedule B-3, P, 277, L, 12, Bate #27825, Tv. 1152:21-23,

SUPERIOR FINANCIAL GrOYP, LEC (33.33%) INTEREST
Bx, 1K, Schedule B-4, P, 278, Buaie #27826

520.  Superior Financial Group, LLLC ig a real estate holding company, which owns
commetcial property in Rochester, Minnesota. On October 31, 2005, the parties purchased a
25% ownership interest for $10,000. Since the company was esiablished in 2005, the parties
have made additional capital confributions, t\esulting in an increased ownership interest to 33.3%

~as of December 31, 2013, There have been minimal distributions since inception. The asset is
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considered to have both marital and separate properly components based on the nature of the
contribution sowress, Ex, 1K, P. 10, Bate #27558 and Schedule B-4, P. 278, Bate #27826.

521, Plaintiffs experts reviewed the financial records for Superior Financial and
examined the K-1's to determine how much capital was going into this business and the
distributions, if any, were then matched wp to those amounts in other accounts. Ex. ! HO), Bate
114430,

522, The parties paid $10,000 cash for an equity interest in Superior Financial on
October 31, 2005. The payment otiginated from the parties' joint 7183 aceount. A1 the time of
the cash payment, Plaintiff had separate fonds in 7183, VCG followed the methodology pulling a
pro-rata share of scpavate and marital funds toward the purchase of the interest. FEx. IK,
Schedule B-4, P. 278, I, 2, Bate #27826,

523, The parties’ share of nel income and losses and retuen of any partoer capital was
allocated pro rata based on the percentage of separate and marital capital contributions, due to
~ the passive nature of the investment, Ex, /A¢)}, Paragraph 2C, Additional capital coniributions
and return of any confributions was likewise allocated pro-rata, Plaintiff's experts were unable to
trace all of the return of contributions, 7r. 71354,

524.  Flaintiff's expert report used a value of $40,000 for the Charlsons’ interest in
Supertor FPinanctal Group. Subsequent to the report, the parties agreed the value was $30,000,
thereby changing Plaintiff's separate interest. This Court adopts VCG's methodology and tracing
analysis as it pertaing the Superior Financial Group, LLC. The business is a combination of
Plaintiff's separate property and marital property. Exhibit 1K, Schedule B-4, p. 279, L. 33, Bate
#27827. Tr. 1157:18-20 '

OVATIVE ENTERPRISES OF ROCHESTER, LLC
Ex. 1K, Schedule B-3, P. 280, Bate #275128

525. Innovative Enterprises of Rochester, LLC was established by the owners of
Superior Financial Group, LLC on December 28, 2009, During 2010 and 2011 the partners made

capital confributions, which then paid rent to Superior Financial Group, LLC in oxder to cover
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the costs of a vacant unit in the building. Once the unit was rented, the capital condributions were
no longer required.

526. 'The parties’ share of distributions, net income and losses and retum of any partner
capital was allocated pro rata based on the percentage of separate and marital capital
contributions, due to the passive nature of the investment, Bx. 14(1), Paragraph 2C. Additional
capital contributions and return of any contribulions was likewise allocated pro-rata. Plaintiffs
experts were unable to trace $5,850 in partner copital contributions returned to Defendant by
Superior Financial Group, LLC, VCG was unable to trace and confirm that $1,700 in transfers
was paid to Innovative Enterprises of Rochester, LLC as ¢laimed by Defendant. Ex. /K, P. 10-
11, Bare #27558 - 27559, Tr. 1155.

527. 'The first payment was made on January 12, 2010 in the amount of $1,735 from
account 7183, A series of payments throughow 2010 and 2011 continued in the same monthly
amount of $1,735. At the time of the payments, Plaintiff had separate funds in 7183, VCG
followed the methodology pulling a pro-rata shase of separate and marital funds toward the
payments. FEx. 1K, Schedule B-3, P. 280, Ll 1-20, Bate #27828. The percentage of separaie
funds and marital funds differs for each payment based on the different percentages in 7183 at
the time the paymenis were made. Tr. 1155,

528.  As of December 31, 2013 Innovative Enierprises of Rochester, LLC was inactive,
Plaintiff has no separate value inleresi in this entity. The asset had no value es of December 31,
2013, Ex. IK, P, 10, Bate #27558, Ex. 1H(5)(e)-(), Bate #114743-14798. VCG traced this
business and the transactions becanse payments originated from 7183 and were transferred to the
[nnovative account 3421, Additionally, a small percemage of Plaintiffs separate funds were
disuributed to Superior Financial Group, thereby creating a finther separate interest in that

business., Lx, 1K, Schedule B-5, P, 280, L. 26, Bate #27828. Tr. 1154-1156,

BDUBS, LLC (BUFFALO WILD WINGS RAPID CITY) (16.67%) INTEREST
Ex, 1K Schedule B-6, P. 282, Bate #27830

529,  The organtzationa! structure of this business was discussed above and will not be
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resiated, The parties made capital contributions at various times to the business beginning in
2009. They have also received distributions since August 2010, Based on the nature of the
contribution soutces the Charlsons’ interest in this asset has both marital and separale property
components. Plaintiff's expetts looked at tax refurns and general fedgers of this business when
preparing the tracing analysis, Tr. 1758:13-13,

530, The parties began making capital contributions for the purchase of their interest in
BDUBS in 2009. As noted in the findings addressing the investment accounts above, the first -
payment was made on June 25, 2009 in the amount of $15,000. Said payment was issued from
7183. At the time of the cash payment, Plaintiff had separate funds in 7183, VCG followed ihe
methodology pulling a pro rata share of separate and marital funds toward the capital
contribution, Ex. 1X, Schedule B-6, P. 282, 1. 2, Bate #27830,

531, The next coniribution was made on September 10, 2009 in the amount of $75,000,
Said payment was issued from account 7183, VCG fotlowed the methodology pulling & pro rata
share of separate and marital funds toward the capital contribution. Bx. /X, Schedule B-G, P.
282, L. 3, Bate #27830.

532.  The third payment was made on October 31, 2009 in the amount of $35,000. Said
payment was issued from account 7183, VCG followed the methodology pulling a pro rata share
of separate and marital funds toward the capital contribution. Ex. 1K, Schedule B-6, P. 282, L.5,
Bate #27830,

533.  The partics made capital contributions of $125,000 in 2009, There were no
distributions made in that year. The parties made only one other capital contribution in the
amount of $136,000 on September 2, 2011, Said payment was issued from 7183, VCG followed
the methodology pulling a pro rata share of separate and marital funds toward the capital
contribution, Fx. IK, Schedule B-6, P. 283, 1.23, Bate #27831,

534,  Beginning on August 18, 2010 the parties began receiving monthly distributions.
The distributions varied every month, Said payments started at $4,000 a month and increased

thereafter with the highest monthly disivibution being $14,500, Ex. /K, Schedule B-6, Pp. 282-
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285, Bme #27330-27833. All but two distributions were deposited into 7183; a $4,000
digtribution on June 23, 2011 was not traced and the whereabouis are unknown (Ex. K °
Schedule B-6, P, 283, 1. 20, Bate #27831); and one deposit went into the Edward Jones 6236 lax
eserow account, £x, 1K, Schedule -6, P. 284, 1. 37, Bate #27832.

535, The totlal capital contributions made to BDUBS in 2009 and 2010 was $261,000
with total distributions during ihis same period of time at $251,600. The parties paid tax on those
distributions. On a gross bagis after four years of operations, the parties had not yet recovered
their original investment in BDUBS, Tr. 1158:21-25 & 1159:1-13,

536. The partles' share of net income and losses was allocated pro rala based on the
percentage of separate and marital capital contributions, due to the passive 1.mture of the
investment. Ex. 14¢1), Paragraph 2C. Additlonal capital contributions and distributions were
likewise allocated pro-rata, This methodology is consistent with the contract terms of the PMA
and generally accepted tracing methodology. Ex. [A(1), Paragraphs 2, 5, and 9C. Lxhibir 1K,
Schedule B-6, P. 283, Bate #27831,

537. The volue of the Charlsons’ interest in BDUBS as stated above is $160,000 as of
December 31, 2013, Ex. 1E(1), Bate #1854. This Court adopts VCG's methodology and tracing
analysis as it pertains to BDUBS, LLC. The businesé is a combination of Plaintiff’s scparate

propetty and marital property. Ex. 1K, Schedule B-6, P. 285, L. 57, Bate 27833 and Tr. 1159,

1"1: JK, Schadwle B-7, P. 286, Bale #27834

538,  This business was incorporated in the State of South Dakota as an S-Corporation
on January 18, 2011, The company owns and operates the Massage Envy Spa franchise in Sioux
Falls, South Dakota, The business operates subject to a Franchise Agreement dated February 1,
2011, There are four shareholders tn the business, Defendant is the 75% shareholder and three of
Defendant's personal friends are the other minority shareholders, esch having an 8.33%
ownership interest, namely: Datren Groteboer, Lonny Hickey and Todd Robertson. The parties

agreed the business value of the Charlsons’ 75% interest is $1,220,000 as of December 31, 2013,
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539, Defendant was designated as the sharcholder becanse he could receive a $6,000
discount on the franchise fee for being a veteran, 7y, 317:20. Plaintiff was instrumental in the set
up and opening of the business. Plalmtiff has extensive experience in starting and operating
businesses that are franchises, Defendant's daughter, Jenny Devine, has managed SFME since it
opened, However, Ms. Devine had no previous experience ownibg or managing a business.
Plaintiff set up the office, inventoried the products and lived with Ms. Devine during the set up
of the company. Plaintitf talked with the contractors during the build out, had to deal with the
tlectrical issues and interviewed the employees and massage therapists. 7r. 313-314. Plaintiff
and Ms, Devine attended the required franchise training in Scoftsdale, Arizona. Defendant did
not attend. Tr, 315. Plaintiff attended the franchisees’ annmal convention and was treated as a
franchisee by the regional o;jeraticwns manager. Ir, 317. Ex. 1H{7)(e), Bate #16517. |

540.  Plaintiff was instrumental in the establishient of the business. For example, all
but one check written from SFME’s Home Federal Checking 5344 was signed by Plaintiff. Zx.
1E(3) Supporting Documments (I}, Bate #4501, #4504, #4507, #4510, SFME was intended to be
Plaintiff's business. Tr, 3/7-318. SFME opened on July 29, 2011.

541,  VCG reviewed the carporate documents for SFME including the general ledgers,
tax retuins and bank statements, They also reviewed the bank loan histories from First Premier
Bank, Tr. 1171, VCG traced Plaintifl's separate funds into the acquisition of SEME as well as
traced her share of the distributions from said buginess,

542,  Plaintiff leamed the signing of the SFME franchise agreement was done in a
manner contrary 1o Plaintiff's wishes, The parties were vacationing in Cabo San Lucas, Mexico
in January 2011, During that trip, Plaintiff discovered Defendant was having multiple affairs. Tr.
318. Asaresult, the parties had a disagreement regarding the franchive papers, Plaintiff indicated
she wanted her name on the franchise in tieu of Defendant's name. 7r. 379, Defendant left
Plaintiff in Cabo San Lucas on January 31, 2011, telling Plaintiff he had an Edward Jones
regional meeting to attend in Chicago. Tr. 379:/1-12. Instead, unbeknownst to Plaintiff,

Defendant flew back to Minneapolis, Minnesota on January 31, 2011, This is confirmed by
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Defendant’s credit card transaction showing airport charges at the Minneapolis airporl on
Januvary 31, 2011, Bx. /4, P. 2. The other cre';'iit cardd transactions indicate Plaintiff remained in
Cabo San Lucas. Defendant and his other shareholder friends signed the franchise agreement and
the Guaranly and Assamption of Obligations for SFME on February 1, 2011, Ex, JH(7){d), Bate
#16467 & #16310. See also Ex. 135,

543. The above-referenced docwnent purports to have the shareholder wives'
signatures; however, Plaintiff did not sign the document and it is not her signature, Tr, 327:12-
17. The signatures of the othet wives also appear to be different than their notarized signatures
on the Guaranty and Assumption of Obligations regarding ME Rogers. Ex. 1H(S)(g), Bate
#17032 & #17033. Defendant admitted the signatures were different. 7r. 697:20-25. The trial
deposition of Todd Robertson took place on September 23, 2015, Mr. Robertson acknowledged
that he routinely signs his wife's name on documents, Tt v, D. Robertson Pp. 21 & 58 Itis clear
to this Court, Defendant and the other shareholders signed their wives™ names to the SFME
document, When Defendant did so, he obligated Plaintiff to a debt in violation of Paragraph 8C
of the PMA,

544, Despite the argoment between the parties in January 2011, they continued to live
together, work on their marriage and continved to invest and malce substantial contributions in
various other business interests, |

545.  On January 26, 2011, while Plaintiff was in Cabo San Lucas, Mexico, the sum of
$39,000 was transferred from the parties’ 7183 account to their Home Federal 2730 account (£x.
15(6), Bate #11640) and then into SFME Home Federal 5344 account to pay the Massage Envy
Franchise Fee, Ex. 1E(3) Supporting Documents (i), Bale #4496. At the time of the cash
payment, PlaintiiT had separate funds in 7183 (the originating account). This Cowrt adopts
VCG's pro rata approach to apply a percentage of separate and marital funds from the
originating account (7183) ancl directly tying the same percentage of the transferred funds into
Home Federal 2730, then into SFME Home Faderal 5344, und into the payment of SFME’s
Massage Envy {ranchise fee, Ex. /K, Schedule B-7, P. 286, L. 1, Bate #27834,
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546, On April 4, 2011, check #1513 in the amount of $7,500 was written from account
7183 to the SEME Home Pederal checking 5344, Bx. 1F(2)b), Bate #10770, At the time of the
payment, Plaintiff had sepatute fands in 7183, VCG followed the methodology pulling a pro-rata
share of separate and marital funds toward check 1513, Ex. IK, Schedule B-7, P, 286, 1. 2, Bate
#27834,

547, On September 1, 2011, check #1592 in the amount of $15,000 was written from
acconnt 7183, VCG tied the funds to a deposit on the same date of Plaintiff’s TIPR Member
Draw in the amount of $20,000. Zx. 1F(2)(b), Bate #20827, The entire $20,000 member draw
deposited on September 1, 2011 is Plaintiff’s separate property pursuant to Paragraph 2C and 2D
of the PMA, Tr. 1169-1170 & 1172. This Courl adopts VCGs direot tracing of eheck #1592 to
Plaintiff's $20,000 TIPR member draw which occurred on the same day and therefore, the entire
.‘SLS',DOO capital contribution made on September 1, 2011 is PlaintifPs separate property pursuant
to Puragraph 2D of the PMA., Ex. IK, Schedule B-7, P. 286, L. 3, Bate #27834. A total of
$61,500 was contributed 1o SFME in 2011 and of this amount, $28,805.50 came from Plaintiff's
separate property funds, Ex. 1K, Schodule B-7, P. 286, L. 4, Bate #27834,

548, SFME took out lines of credit/loans from First Prémier Bank in Sioux Falls, Fx,
TH(7)R), () & (), Bate #16617-16620, SFME was taking advances on loan #0001 to pay the
interest payments on loan #0001 and monthly payments on loan #0002, Ex. 1E(3) Supporting
Documenis (h), Bate #4468-#4477, Plaintiff was concerned about this practice and could get a
lower interest rate on her margin foan in her 7191 account, At the time she paid the balance
remaining on First Premier Loan #0001 and Loan #0002 on April 3, 2012, the interest rale on her
margin account in 7191 was 4.75%. Ex. 1F(1)(e), Bate #8499 The interest rate on Loan #0001
was 5%. Ex, 1H(7)(h), Bate #16617. The interest rate on Loan #0002 was 6.29%. Ex. TH(T)(1),
Bate 1116619, She was also a guarantor on the SFME cotporate loan. Plaintiff made a series of
payments on the First Premier Bank loans as set forth below, |

349.  On February 22, 2012 Plainff paid $15,000 from her 7191 account directly to
First Premier Bank Loan #0002 (interest rate 6.29%). At the time of said payment, Plaintif bad
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sufficient cash in her 7191 account so as not to incur » margin loan, Bx. 1F(2)¢e), Bate #8483,
No marital loan existed in 7191 at the time of said payment, Ex. JX, Schedule AC-1, P. 73, L.
1040, Bate #27621. Therefore, only Plaintiffs separnte funds in 7191 were used towatd the
$15,000 payment. Ex. 1K, Schedule B-7, P. 286, L. 5, Bate $27834,

550.  On March 2, 2012, Plaintiff paid $35,000 from her 7191 account directly to First
Premier Bank Loan #0002 (interest tate 6.20%). Approximately two duys prior to said $35,000
payment, on February 28, 2012, Plaintiff transferred $35,000 into 7191 from her individual
Edward Jones 8486 account. Ex. [F(2)(e}, Bate #8492 and Ex. 1 F (I) (f). This Court adopts
VC@’s direct tracing methodology for this transaction whereby the same like percentage of
Plaintiff’s separate funds in 8486 (95.4%) transferred to 7191 on February 28, 2012 is allocated
toward the $35,000 payment from 7191 on First Premier Loan #0002. Ex, 1K, Schedule AC-1, P.
74, L. 1047, Bate 427622 and Fx. IK, Schechile B-7, P. 286, L. 6, Bate #27834. Due to the
transfer of funds from 8486, there was sufficient cash in 7191 at the time of the payment to avoid
amargin loan in the account, Ex. 1F(2)e), Bate #8493,

531, On March 27, 2012, Plaintiff paid $30,000 from her 7191 account directly to Flrst
Premier Bank Logn #0002 (interest rate 6.29%). At the time of said payment, Plaintiff had
sufficient cash in her 7191 agcount so as not 1o incur a margin loan. A smali marital loan existed
in 7191 when the payment was made. VCG followed the methodology to pay off the marital loan
existing in 7191 at the time of $10,661.99. Ex. 1K Schedule AC-1, P, 74, L. 1050, Bate #27622.
The remaining $19,338.01 of said payment is Plaintif’s separate property. Hx. 1K, Schedule B-
7, P 286, L. 7, Baje #27834.

852, On April 3, 2012 Plaintiff paid $132,178.34 from her 7191 account direcily to
First Premier Bank Loan #0001 and Loan #0002, which triggered a margin loan in 7191 at
4.75%. Ex. 1F(1)(e), Bare #3502. At the time of said payment, no marital loan existed in 7191,
Ex. 1K, Schedule ACd, P. 75, L. 1058, Bate #27623, Therefore, only Plaintif’s separate funds in
719 were used toward the entire payment. Ex, 1K, Schedule B-7, P, 286, L. 8, Bate #27834,
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Maintiff contributed separate property funds to SFME totaling $229,703, Her payments ereated
Plaintiff's separate interest in STME of 83,9%. Ex. IK, Schedule B-7, P. 280, L, 9, Bate #27834.

583.  Plaintiff paid off the bank loans over two months before Defendant commenced
a divorce action in Minnesota in June 2012, Plaintiff also paid off the loans at a time when the
parties were still involved in a sexual relationship, 7r, 297:17-21 & 323:20-25, Plaintiff had no
knowledge al the time she paid off the bank loans as to how a separate tracing report would treat
those bank payments, She belicved SFME was her business and she wag paying off debt on her
business.

554,  Shortly after Plainiiff paid off the corporaie loans of SFME, the parties began
receiving substantial distributions from the business, VCG allocated distributions based on the
percentage of separate and marital funds used for the capital contributions (83.9%). Ex. 14(1),
Paragraphs 2C & 2D, Ex. 1K Schedvle B-7, Pp. 286-287, Bate #27834-#27835. Said
methodology follows the contract terms in the PMA.

555,  The transactions surtounding the payments on the bank loans were disputed at
trial. Defendant's position that Plaintiff paid off the SFME loans in February, March and April
2012 to create a separale interest in SFME for purposes of a divorce Is not plausible. While
Defendant may have been secretly contemplaiing divorce at that time, Plaintiff was not as she
believed the parties were still working on their marriage, 7r, 291-292, Defendant is the party
who initiated the divorce action in Minnesota inn June 2012, Fx. 18,

556.  Plaintiff's payment on the business debts was done months prior to the service of
the divorce. Furthermore, Plaintiff repeatedly testified and the court finds her testimony credible
that she did not understand the expert Iracing methodology of her expert report from VCG, 7r.
251:10-13 & 252:21-25. Defendant acknowledged duting his eross-examination (Tr. 869:13-19
& 872:19-24) that Plaintiff would not have known about the fracing requirements to create a
separate interest. Further, SFME was botrowi ng money just to pay the interest on the loans. Ex.

1E(3) Supporting Documents (h), Bate #4468-114477 & Tr. 873:13-19, Plaintiff was a personal
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guarantor on SFME’s First Premier Bank Joans and she had an interest in paying off those debis,
which she considered as capital contributions.

557, Defendunt testified he was moving in and out of the home in late 2011 and early
2012, Tr. 820:4-10; 858-839. Plaintiff testified the parties were working on their marriage
during this period of time. Tk 468:18-20. 1 defies logic that Plaintiff would invest substantial
sums of money in the parties’ joint businesses if she was conlemplating a divorce. The parties
were still wofking on joint business ventures during this time period. Her lestimony that the
parties were working on the matital relationship and having sexual relations is corroborated by
Defendant’s own testimony that he was moving it andlout of the marital home.

5588, Plaintiff considered her payments as capital contributions similar to how the
parties had funded all of their other business interests, Tr. 324:8 & Tr, 673-676, Since Plaintiff
perceived herself ag the owner of the business, (17 479:19-22) she was in the best position to
determine the intention of her funds. Plaintiffs expert tracing analysis assumed the loan
payments were capital contributions by Plaintiff.

559.  Plaintifl was unaware of SFME’s treatment of her payments as 4 shareholder
loan until almost two years after Defendant commenced the divorce and Tlaintiff was foreed to
subpoena the SFME records. Ex. 1H(7)(m), Bate #16649-#/6633. The SFME peneral ledger
indicates some of the shareholders contributions were initlally categorized as sharcholder loans.
Tr. 709-712. A portion of those shareholder loang were later reclassified ag capital contributions,
however, none of Plaintiff’s corporate debt payments were reclagsified as capital contributions.
Fx. 1H(7)(a}, Bare #15366-415367; #45745; #16092-#16094.

560, Tt is noteworthy the SEME general ledgers were print_cd on April 2, 2014, some 22
months after the divorce action was started, VCG also noted other accounting discrepancies in
SFME. Ex. 1K, P. 304-305, Bate #278352-#27853, 'The shareholder loan balances reported on
SFME tax returns and financial information contradicts First Premier Bank’s loan history

statements. VCG noted many payments and diaws on the bank loans that were not recorded in
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the financial records of SEME. 7r, 1175-1176. The characterization of the initia) funding affects
fhe value/perventage of Plaimiff's separate propesty claim,

561, At the time SFME was organized, there was an understanding with all
shareholders that Defendant's daughter, Ms. Jenny Devine, would eventually purchase the other
sharcholders interest (remaining 25%) in SFME sometime prior to August 2014, The intent was
for the business to be Plaintiff and Ms. Devine's business. Tr. 3/2:72-18. Defendant
acknowledged there was an understanding that his daughier was to buy-out the other partners. ir.
733:15-20. ‘The minority shareholder, Todd Robertson, also acknowledged this fact, D.
Robertson f‘r 50-51.

562, As part of the discovery process in the Minnesota dissolution matter, Plaintiff
made a request for Defendant to produce ail SFME financial documents, general ledgers and any
Buy Sell Agreements regarding SFME, The District Court Judge issued an Order to Show Cause
on Defendant'’s partner in SEME, Mr. Darren Groieboer, due to Mr. Groteboer's failure to
rcspond to & Subpoena Ducus Tecum requesting records of SEME. Ex. 1H(7)m), Bate #16643.
The Subpoena included a request for any Buy Sell Agreements and accounting records such as
general ledgers for SFME. Mr. Groteboer responded on May 9, 2014 with SFME's general
ledgers and other financial documents, however, he responded he was not aware of the existence
of a Buy Sell Agreement for SFME. Ex. [H(7)(m), Bate #1G653. Defendant testificd in his
affidavit of May 7, 2014 there were no such documents. Ex. JH(7)(1), Bate #16640.

563,  One month later, a “renffirmed” Buy Sell Agreement was produced, which had
been signed by all shateholders on June 4, 2014. Notably, this agreement appeared after the
valuation date of December 31, 2013 established by the Minnesots Court and afier previous
discovery responses indicated no such document existed. The timing of the produetion of the
Buy Sell Agreement, as well as the general ledgers, is suspect. Defendant claims the original Buy
Sell was prepared in 2011 but he could not locate the original. Defendant claimed the
shareholders also signed an Amended Buy Sell Agreement in June 2014, However, this

Amended Buy Sell Agreement has no signature date. Fx. 21 and Ex. TH(7)(g), Bate $16399. The
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Amended Buy Sell Agreement was provided to Plaintiff's counsel in a letter dated September 2,
2014 vig US Mail. x 21, Said Buy Sell Agreement contradicls the intent to sell the 25% interest |
to Defendant's daughter.

564,  PlaintifPs financial expert, Ms. Jennifer LoefTler, testified regarding the financial
terms in the Amended Buy Seli Agreement. The Amended Buy Sell Agreement is designed so
that Plaintiff would not be able to obtain an ownership interest in STME as part of the parties'
divorce, Thete were two articles in the first Buy Sell Agreement thal were deleted and replaced
in the Amended Buy Sell Agreement, Article 9 was replaced with similar but more specific
lenguage which allowed the remaining shareholders to buy out the interest of any sharsholder
whose change in matital status resulied in a transfer of shares. Tr. 990:11-17. Article 16 wag
deleted and replaced with a Put agreement, which allowed any shareholder that held less thao a
20% interest to exercise a Put oplion that would force the majotity shareholder to buy their
interest at 8.333 percent of SEME corporations anousl sales as measured by the 12 month sales
figure immediately preceding the Put notice. Tr. 991:5-11 and Ex, TH(7)(g), Bate #16599.

565, This equates to a price of $501,579 for the 25% minority shareholder intercst
based upon the 2013 figures. Tr. 992:14-16. However, the minority shareholders can buy out
Defendant, the 75% sharcholder, for the price of $286,211. 7r 991:21-25 & 992:1. This Court
[inds the testimony surrounding the alleged Buy Sell Agreement not credible,

366, VOG issued an initial tracing report on August 29, 2014, Fx. 12, Bate #394-695.
After issuing the initial report, additional documents regarding SFME were produced by
Defendant, Tr. 957-938 and Exhibir 21. VCG updated the report after the parties attempted to
setile the malter in mediation in January 2015. 7. 959. Mediation was not successful and the
Y CG updated report was completed on March 30, 2015, Ex /K

567. The stipulated value of the Charlsons’ interest in STME is $1,220,000 ag of
December 31, 2013, This Court adopts VCG's methodology and tracing analysis as it pertaing to
SEME, Inc. The business is a combination of Plaintiff*s separate property and marital property.

Bxkible 1K, Schedule B-7, P, 287, L. 41, Bate #27835 and Tr, 1174:3-4.
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Ex, HC Sdmdu!e B8, P. 288 Bate #27836

568. This business was incorporated in the State of Minnesota as an S-Corporation on
April 1, 2012, The company owns and operates 4 Massage Envy franchise in Rogers, Minnesota
and is subject to a Franchise Agreement, The company has four shareholders, (the same four
ghareholders as SFME) with cach having an equal ownership interest of 25%. Defendant is one
of the four shareholders.

369,  The parties contributed capital on December 5, 2011 in the amount of $10,000,
Said payment was issued from 7183, VCG tollowed the methodology pulling a pro rata share of
separate and marital funds toward the capital contribution. Duting the period reviewed by
PlaintifP's financial expert, no distributions had been paid to the Charisons. The original capital
contribution has a marital and separate component based on the contiibution source, Ex. 1K,
Schedile B-8, P, 288, Bute #27836.

570, Plaintiff made a loan payment of $10,000 to the Home Federal Bank loan for ME
Rogers on April 25, 2012, (Ex. 1H@)(h), Bare #17043) after Defendant told her they needed to
make their 25% capital contribution, Tr, 292:10-17, ME Rogers returned the payment to Plaint ff

Iin July 2014, more than two years later, and after the Minnesota court valuation date of
December 31, 2013, Ty 292:18-25 and Ex, 1K, P. 12, Bate #27560. VCG was consistent in their
treatment of the $10,000 payment made on the ME Rogers loan as a repayment of the marital
loan that existed in Plaintiffs 7191 account at the time of the payment, and is a marital asset. Ex.
1 K Schedule AC-1, P. 75, L. 1069, Bate #27623.

571.  The stipulated value of the Charlsons’ interest in ME Rogers is $40,000 as of
December 31, 2013. This Court adopts VCG’s methodology and tracing ﬂnalys.is as it pertains to
ME Rogers, Inc. The business is a combination of Plainti(’s separate property and marital
property, Exhibit 1K, Schedule B-8, P. 288, L. 2, Bate #27836 and Ty, 1168:11-14,

- RCME, LLC
Ex. IK, Schedule B-9, P. 289, Bate #27837
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572.  'This entity was established by the parties for the purpose of owning and operating
a Massage Envy franchise in Rapid City, South Dakota, The Articles of Organization were filed
on or aboul November 21, 2011, Ex. 1H(D)(ey), Bate #17046. The date of the Articles of
Organization coincides with Plainti{f’s testimony wherein she planned to make a “little kingdom
of Massage Envy’s,” Tr. 312:73-15. Two payments came from the parties’ joint Edward Jones
#7183 account tolaling $3,177, which were deposited into RCME, LLC’s U.8. Bank ¢hecking
account 4104, As of December 31, 2013, the account was closed, The account was identified

and traced by VCG as part of the tracking of transactions in and out of the Edward Jones 7183

account,

573, Unbeknownst to cither party, a marital loan was ¢reated in Plaintiff's TIPR due to
the treatment of all TIPR reimbursements being considered marital property and not separate
property. Ex. 1A(1), Paragraph 8B, 9F. Due to VCG’s treatment of all r¢imbursements as
marital, the separate property existing in the joiﬁt Edward Jonos 7183 account or the joint Home
Federal 2730 accounts was insufilcient af tites to fund a fow transfers to TIPR’s Edward Jones
8833 account solely from Plaintiff’s separate funds, causing marital funds to be allocated toward
those few transfers, VCQ traced a total of $44,239.51 of marital funds that were allocated to
TIPR’s 8833 account from eithet the Edward Jones' 7183 account or the Home Federal 2730
account, This Court adopls VCO’s methodology and tracing analysis as it pertains to the marital
loan in TIPR. The total matital loan owed by TJPR to the marital estate is $44,239.51 as of
December 31, 2013, Ex, 1K, Schedule L-1, P. 261, L, 8 Bate #27809.

PLAINTIFI’S SEPARATE PROPERTY INTEREST N REA

574,  Plainiiff’s experls, VCG, relied upon various documents to prepare the separate
tracing analysis regarding real estate, VCG reviewed 'closing statements, settlement statements,
loan applications, mor(gage notes, appraisals, checkbook registers, copies of checks, Edward
Jones account statements, Home Federal bank statsments, property tract search reports and

property data from Cleveland County, Oklahoma. Ex. 1K, Bate #27560-1#27561, Tr. 1178,
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575. VCG's real estate tracing anslysis is based upon gencrally accepted
niethodologies typically relied upon by VCG and also utilized by Defendant’s expert, Baker
Tilly, when performing their own real estale fracings. Appreciation in real estate is appostionsd
between marital and separate interests where there have been marital and separate contributions
to the purchase. Tr. 1000-1001. The separate intsrest is established based on a percentage to the
total property value, When a property that hag both marital and separate components is
refinanced, VCG considers the marriage boreows against their marital interest in that asset, first,
If there is net enough matital equity to fund the borrowing, the sepatate interest is invaded, 7r.
1000:15-21. When closing costs oceur at the time of purchase, those typically are allocated
against the marital estate portion only, Tr. 1000:22-25. This Conrt finds VCG's methodology to
be apptoprinte. Defendant's expert, Mr. Tom Hatjes, acknowledged Plaintiff has a separate
interest in the parties’ Rochester, Minnesota homestead and the Oklahoma condo sale proceeds.

Tr. 1429-1430 & 1471-1473.

HOMESTEAD EQUITY, ROCHESTER, MINNESQTA
Ex. !, Schedule RE-1, P. 290, Bate #127838

576, Belle Fourche, South Dakeia Home, Plaintiff owned a home in Belle Fourche,
South Dakota at the date of marriage which was Plaintiffs separate property listed on Exhibit B
to the PMA, Ex. 14(]). The home was sold in 1993 and Plaintiff received approximately $4,000
in net proceeds, which is Plaintif!'s separate property pursuant to Paragraph 2D of the PMA.
Plaintiff used those proceeds (oward the building of the new home in Belle Fourche, T, 271:24-
25 & 272:1-12. Those funds were nol deposited into the joint Bdward Jones 7183 investiment
aceount nor were they deposited into Plaintiff™s separate Edward Jonés 7191 account ag no such
deposits appear in either account statements for that period of time. Lxhibits 1F(1) & 1F(2).

577, Maintiff's Norwest checking account 5458 was in existence prior to the marriags
and was listed on Exhibit B of the PMA as having a balance of $2,000 as of January 1993 and is
Plaintif’s separate property. Lx. /4(}). Plaintiff used this account in the early years of the

parties® marriage to fund the building of the Belle Fourche home., T 343:1-2,
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578. The land™ the Belle Fourche home was built upen wes purchased in June 1993 |
for $17,000, Ex. 111} Belle Fourche, SD (), Bate #17053. The $500 carnest money was paid
from Plaintif’s Norwest bank funds as no corresponding withdrawal or payment was reflected
on elther the joint Edward Jones 7183 account statements or Petitioner’s Edward Jones 7191
account statements for that period of time. Defendant did not have any funds available at that
time with which to fund the earnest money payment. Tr, 272:2-4. Ex. 1, Schedule RE-1, P. 290,
L. 1, Bate #27838,

579, On June 4, 1993, Plaintiff wired $18,000 from her separate Edward Jones 7191
accouni directly into her separate Norwest Bank 5458 checking account)! Ex. 1F(1)(d), Bate
#6455, Plaintiff's separate fands in 7191 remained her separate funds in Norwest 3458 pursuant
to Parugraphs 2A and 2D of the PMA., Plaintiff then wrote chock #1314 from her Norwest Bank
5458 account in the amount of $16,655 to pay the balance due on the lot purchase, See cancelled
check - Ex, 1I(1) Belle Fourche, SD (b), Bate #17054. This Courl adopts VCG's direct tracing
methodology whereby Plaintiff*s separate funds originating in her 7191 account were trunsferred
to her Norwest 5458 account and check #1314 was written to purchase the lot, Said funds were
Plaintiff’s separate property pursuant to Paragraph 2D of the PMA. Ex. IK, Schedule RE-1, P.
290, L. 2, Bate #27838.

580, On September 2, 1993, Plaintiff transferred $35,000 from her separate 7191
account to the 7183 aceount (tx, 1F(2)(b), Bate #5841) to access her separate funds, Check
#0001 was written payable to Round Up Building Center in the amount of $35,000. See
cancelled check - Ex. 11(1) Belle Fourche, SD (d), Bate 117078, This Court adopts VCG’s direct
tracing methodology whereby Plaintiff’s separate funds originating in her 7191 account were

transferred to account 7183 and check #0001 was written to the builder, Roundup Building

"% The lot was purchased through Century 21 real estate agency.

While some of the details set torth in (he findings regnrding the real estate may be vepetilious with findings

made previously regarding the investment accounts, they are stated apain to eliminate any confusion on where
Plaintiff*s separate funds origlnated,
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Center, Said funds are Plaintiff’s separate property purswant to Paragraph 2D of the PMA. Ex.
IK, Schedule RE-1, P. 280, L. 4, Bate #27838. |

581.  On October 6, 1993, Plaintiff deposited a distribution from STT in the amount of
$6,000 into her Norwest Bank Checking 5458, Said $6,000 distribution is Plaintiff*s separate
property pursuant to Paragraph 2C of \he PMA. Ex. 1i(1} Belle Fourche, SD (¢}, Bate #17057,
On Ociober 15, 1993, Plaintiff wrote check #1521 in the amount of $5,000 to Roundup
Building.'* Ex. 11(1) Belle Fourche, SD (c), Bate $17057. Ex. 1K, Schedle RE-1, P, 290, L. 6,
Bate #27838. This Court adopts VCG's divect tracing methodology whereby Plaintiff's separate
funds from the $6,000 STI distribution was used to write check #1521 to Roundup Building
Center. T, 10i7:3-8, Ex, 1X, Schedule RE-1, P, 290, L. 6, Bate #27838, Tr. 1179 -1180.

582. On OQctober 19, 1993, Plamtiff transferred $20,0(_]0 from her separate 7191
account to 7183 account (&x. JF(2}(h), Bare #8847} 10 access her separate funds. Check #0002
wag written payable to Round Up Building Center in the amount of $20,000. See cancelied
check — Ex. 11(1} Belle Fourche, SD (¢), Bate #17080, This Courl adopts VCG's direct fracing
methodology whereby Plaintiff’s separate funds originating in her 7191 aceount were transferred
1o 7183 account and checl #0002 was written to the builder, Roundﬁp Building Center. Said
$20,000 payment is Plaintiff's separats property pursuant to Paragraph 2D of the PMA. Fx. 1K
Schedule RE-1, P. 280, L. 5, Bate #27838.

583.  On November 18, 1993, Plaintiff wired $27,000 from her 7191 account directly to
her Norwest Bank Checking 5458 account. Fx. [F(1)(d), Bate #6493, On November 18, 1993,
Plaimtiff wrote a check to Roundup Building Center In the amount of $25,000. Fx. 11(1) Belle
Fourche, 8D (c), Bate #17061. This Court adopts VCG's direct tracing methodology whereby

Plaintiff’s separate funds originating in her 7191 account were transferted to Norwest 5458 to

12 During trial, Petitioner's gxpert, Ms. Quinn Driscoll, testified there was a discrepancy with one of the checks

they originally interpreted to be $15,000. Bate #77057, The line o in the vepori was wnended to reflect the
sum of $3,000 instead of $15,000, Tk 1017:3-8. Ex. 1K, Schedwle RE-1, P, 200, L. 6, Boio #127838.

Page 156

Appellant's Appendix Page0159




pay Roundup Building Center. The payment is PlaintifPs separate properly pursuant to
Paragraph 2D of the PMA. Ex, /X, Schedule RE-1, P. 290, L. 7, Bate #127838,

584, On January 14, 1994, Plaimiff wired $16,400 from her 7191 account dircetly to
her Norwest Bank Checking 5458. Ex. 1F()(), Bate #6509, On Janvary 20, 1994, Plaintift
wrote ¢heck #1545 to Roundup Building Cenler in the amount of $10,000, FEx. 1i(1) Belle
Fowrche, 8D (c), Bate #17065. This Court adopts VCQ’s divest 'irucing methodology whereby
Plaintiff’s separate funds originating in her 7191 account were transferred to Noswest 5458 to
pay Roundup Building Center. The payment is Plaintiffs separate property pursuant (o
Paragraph 2D of the PMA. Ex. 1K, Schedule RE-1, P. 290, L. 8, Bate #27838. The total funds
paid to Roundup Builder for the building of the Belle Fourche, South Dakota home from
Plaintiff’s separate property funds above is $95,000, Ex. 1K, Schedule RE-1, P, 290, L. 9, Bate
#27838 (as amended).

585.  Defendant describes the Belle Fourche home as “marital residence” and claims
that because the home was held in joint tenancy'® between the partics that the home was marital
property, not Plaintif’s separate property. See Defendant’s Proposed Finding of Fact 54,
However, Defendant concedes the Belle Fourche home was Plaintiff’s separate property. See
Defendant’s Proposed Finding of Fact 63, Defendant’s proposed findings are contradictoty.

586. Defendant also ¢laims that the “parties” subsequently -paid $55,000 to the
Roundup Building Center for the construction of the “marital home,” See Defendant’s Proposed
Finding of Fact 57, However, as stated herein, the evidence presented reflects that Plaintiff, not
the paﬂes, paid the $35,000 to Roundup with her separate funds. Again, Defendant concedes
that the Belle Fourche home was entirely Plaimifl’s separale property. See Defendant’s Proposed
Finding of Fact 63.

587. Defendant also claims that his pre-marital vehicle, & 1995 Oldsmobile valued at

approximately $3,000 was used (o pay the painter for work done on the Belle Fourche hote. See

" Thers was no evidenca produced at trial as to how title to the Belle Fourche home was hekd,
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Defendant’s Proposed Finding of Fact 61, The home was built in 1993, How could Defendant
give a 1995 vehicle to a painter for work done in 19937

588.  Inaddition, Defendant’s claimed vehicle wag not a listed asset on the PMA.

589. The parties were involved in a lawsuil with the builder of the home, Roundup
Building Center, Inc. in 1994 which resulted in the parties obtaining a judgment against Roundup
in the amount of $18,104,10, and a judgment against the parties in favor of Roundup in the
amount ol $26,493.88, for 4 net judgment in favor of Roundup in the amount of $8,389.78, FEx.
J1, Bare #731-734. The Memorandum Decision dated February 23, 1995 from said lawsuit
indicates a total of $95,000 had been paid to Roundup Buildexs prior to the $8,389.78 judgment.
Defendant introduced into evidence one page from a check register that noted a payment to the
parties’ attorney for said lawsuit, Me, Hatlan Schmidt, on or about May 3, 1994 in the amount of
$948.68. Exhibit J.2, Bate #740. |

590. Defendant mistakenly b_elievcd this check book register was from the partics’ joint
7183 account, Tr. 880-882, However, Defendant's Exhibit J.2 miatches & page from Plaintiff's
Exhibit 11{1) Belle Fourche, SD (¢), Bate #17071, which is Plaintift’s Norwest Checking 5453
regigter. Tr. 9/0-911. A check payable to Harlan Schmidt for $8,389.78, the exact amount of the
Judgment against the Charlsons by Roundup Builders is listed in Plalntiffs Norwest Bank check
register, Tr. 911-912. This Court finds Plaintiff’s sepurate funds paid for the judgment, therchy
reducing her separate funds in the Norwest aceount at that time,

591, There was no mortgage on the Belle Fourche, South Dakota home. The eatire
equity in said home was Plaintif”s separate property pursuant to Paragraph 213 of the PMA. Ex.
1K, Schedule RE-1, P. 290, L. 13, Bate #27838.

592,  On July 29, 1996, the Belle Fourche, South Dakota home was sold,  Ex. II(I)
Belle Fourche, SD (1), Bate #17082. After payment of closing costs of $135,042, the net proceeds
were $143,957.71. Line 603 of Exhibit 1i(1) Beile Fourche, SD (), Bate #17082. Said sale
proceeds are 100% PlalntifC’s separate funds pursuant to Paragraph 2D of the PMA. Ex. [KX,
Schedule RE-1, P. 291, L, 21, Bate #27839, Tr. 1180: 10-12.
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393, On August 2, 1996, a deposit was made into the parties® joint Home Federal 2730
account in the amount of $143,947.71. Ex, 1F(6), Bate #11436. Based upon the amount and
timing of the deposit, VCG directly tied this deposit to the net sale proceeds of the Belle Fourche
home. This Court adopts VC@G's treatment of the $143,947.71 deposit ns entirely Plaintiff's

. separate sele proceeds pursuant to Paragiaph 2D of the PMA.

394, Purchase of 3316 Lake Sircet NW, Rochester. MN. On Augusi 2, 1996, a
withdrawal of $42,446.06 was made from the parties’ joint Home Federal 2730, Ex, 1F(6), Baie

#11436. Based upon the deposit of Plaintiff's separate funds and timing of the withdrawal, VCG
directly tied these two events together and this Court adopts VCG’s treatment of the $42,446.06
withdrawal as entirely Plaintiff’s separate sale proceeds pursuant to Paragraph 23 of the PMA.
Ex. 1K, Schedule RE-1, P. 291, L. 23, Bate #27839

595, On the same date, August 2, 1996, the parties closed on the purchase of 3316
Lake Street NW, Rochester, Minnesota, The parties were required to pay cash at time of closing
in the amount of $42,446,06. Fx. 1i(1) 3316 Lake Street NW, Rochester, MN (a), Bate $17084.
Based upon the amount of the cash at closing and Uming of the withdrawal of funds from the
parties’ joint Home Federal 2730 account, VCG directly tied these events together and (his Court
adopts VCG’s treatment of the $42,446.06 cash paid at time of closing as Plaintiff’s separate
property pursuant to Paragraph 2D of the PMA. Ex. 1K, Schedule RE-1, P, 291, L. 23, Bute
#27839, Tr. 1180.

596.  The total purchase price of the home was $210,500. Of that amount $42,446 was
paid from Plaintifi”s separate property, and the remaining $168,400 was a mortgage through
Midwest assigned to Old Kent. Plaintiff®s separate property interest in said homestead at the time
of purchase was 20% (542,446 divided by $210,500 = 20). Ex. 1K, Schedule RE-1, P. 291, L.
25, Bate #27839 and Ex. 1K, Schedule RE-1, P. 291, L. 29-30, Bate #27839.

397, The parties refinanced the mortgage on the property five times before taking out a
second mortgage to purchase a condo in Oklahoma in 2005, When a property has both marital

and separate interests s refinanced and equity is removed, the marital interest is Invaded first, as
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the marital estate is borrowing against its interest in the property, Each time the home wag

refinanced, VCG recalculated the interest to determine if the separate interest had been invaded

or if debt exceeded the marital equity, If debt exceeds the marital equity then the separate value,

equity is invaded, Tr. 7182; 3-10. The first refinance ocourred in November 1997 for the sole
purpose of obtaining a lower mortgage interest rate and the parties paid the closing costs via cash
and did not increase the mortgnge balance. Ex. 1J(1} 3316 Lake Street NW, Rochester, MN (b),
Bate #17087. Thercfbre, no invasion of Plaintiff’s separale property interest in the home
occurred by said refinance. Ex. 1K, Schedule RE-1, P. 292, Ll 36-37, Bate #27840.

598, The partics again refinanced on QOctober 18, 2001 and increased the mostgage to
$172,250, (Ex. 1i(1) 3316 Lake Street NW, Rochester, MN (¢), Bote #17122), however, as the
value of the property inoreased as well, no Invasion of Plaintifl*s separate property interest in the
home occurred by said refinance, Fx. 1K Schedule RE-I, P. 292, Ll 43-44, Bate #27840,

599, The parties refinanced their mortgage for a third time on Qctober 8, 2002 and a
fourth time on December 11, 2002, Ex. 1f(1) 3316 Lake Street NW, Rochester, MN (¢), Boie
#17170. Each refinance was to lower the morigags inlerest rate and any additional increase in
the mortgage Invaded the marital equity first, As the value of the home was increasing, there was
sufficient marital equity to invade by the increased mortgage obtained in Decomber 2002, Ex,
1K, Schedule RE-1, P. 293, Ll 57-58, Bate #27841, Tr. 1183,

600. In February 2004, the December 2002 mortgage was refinanced to a new loan
with ABN AMRO, Ex. 1I(1) - 3316 Lake Street NW, Rochester, MN (), Bate #17177, The new
loan did not invade Plaintiffs separate interest in the home, which remained at 20%. Ex. 1K
Schedule RE-1, P. 294, Li. 64-65, Bate 127842, Tr, 1184.

601. Tn May 2005, the parties took out a second mortgage with Edward Jones
Morlgage for $143,000 and the funds were used to purchase a condominium in Norman,
Oklahoma, Ex. 1K Schedule RE-1, P. 294, L. 73, Bate 127842, As there was not sufficient
marital equity in the homestead to invade to cover the entire newly obtained second mortgage of

$143,000, Plaintiff’s separate interest in the home was invaded, thereby decreasing Plaintiff’s
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separate itterest in the homestend, Ex, IK, Schedule RE-], P, 204, L 73-74, Bate 127842, Tr.
1185: 1-4.

602. On August 1, 2007, the home was sold (Ex. 1I(1) 2216 Lake Streei NW,
Rochester, MN (h), Bate #17194) and the net proceeds of $64,313 were deposited info the
parties’ joint Edward Jones 7183 account. Ex. [F(2)(), Bate #10224, This Court adopts VCG’s
calculation of Plaintiff’s separate portion of the net sale procees is 57.5% ($37,001 divided by
$64,313 = .575). Ex. 1K, Schedule RE-1, P. 293, Ll 79 & 83, Bate #27843, Tr. 1185:16-17.

603.  Purchase of 3244 Lake Sircet NW, Rochester, MN: On August 1, 2007, the

parties purchased a home located at 3244 Lake Streel NW, Rochester, Minnesota for $580,000.
They took out a first mortgage of $417,000 and a second mortgage of $104,40'0. The down
payment of $59,743 was withdrawn from the parties’ joint 7183 account on the same date the
sale proceeds of $64,313 were deposited into 7183, 77, 1186: 4-10. VCG directly tied these two
events together. This Court adopts VCG's direct tracing to apply the same separate percentage
interest in the $59,743 down payment 57.5% or $34,371 as was applied to the sale proceeds
deposited that same date, and the remaining $25,371 is marital. Ex. IX, Schedule RE-1, P, 295,
L. 85 - 88, Bate #27843. Based on the purchase price of $580,000, Plalntiffs separate interest at
the date of purchase was 6% ($34,371 divided by $580,000 = 0.06). Fx, 1K, Schedule RE-1, P,
293, L. 89 & 94, Bate #27843, |

604. In December 2007, the first and second mortgages were refinanced to new loans;
the first mortgage with Cherry Creek Mortpage, and the second mortgage with TCF Bank. Fx
111} 3244 Lake Street NW Rochesier, MN (), Bate #17204, The new loans did not invade
Plaintitf’s separafe interest in the home, which remained at 6%. Ex. 1K, Schedle RE-1, P. 296,
L4, 102-103, Bate #27844.

605.  In June 2010, the December 2007 Cherry Creek mortgage was refinanced 0 2
new loan with Bdward Jones Mortgage. Ex, Ji(1) 3244 Lake Strect NW, Rochester, MN (B(z) &
(#). The partics made improvements to the propetty, however, because the value of the

homestead declined between the previcus refinance and after the improvements were made, the
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improvements did not add significant value, The costs of the improvements were being paid
from the joint 7183 account. At the time of the improvements, Plsintiff’s separate interest in the
home was 6% and the separate percentage in the 7183 account was significantly bigher than 6%,
Therefore, a higher percentage of Plaintiffs separate funds were used toward the improvements,
However, VCG did not prepure any caleulations regarding the improvements, and the marital
estate is benefitting from Plaintiffs separate funds that paid for said improvements. 7r. /187:3-
19, This Court adopts VCG's treatment of any improvements having no affect on Plaintiff's
separate propetly interest in the howme, Ex. 1K, Schedule RE-1, P, 296, 1 111112, Bate #27844.

606. This Court adopts VCG's methodology, tracing analysis and amortization of loan
schedules as it pertains to the Rochester, Mitnesota home. Plaintiff has a separate property
interest in said real property and the home is a combination of Plaintiff's separate property and

marital property. £x. 1K, Schedule RE-1, P, 297, L. 113, Bale #27845.

OKIJAHQI MA CONDO SALE PROCEEDS
Ex. 1 K, Schedule RE-2, P. 302, Bate #27850

607,  The parties purchased a condominium' in Norman, Oklahoma in September 2005
for $143,000. As indicated above, they took out a second mortgage on the Rochester home to
purchase the property. ExAibit 1I(2)(a). There was no debt on this property, Tr. £790:13. The
condo was purchased for the Plaintiffs daughter, Staci Smoot, to live in while she attended the
University of Oklahoma, Ms, Smoot lived in Oklaboma from 2004 10 2009, spending four of
those years living in the condo, Tv. 1560:19-23,

608.  Plaintiff makes a separate property claim in the condo; while Defendant ¢laims it
is marital.

609. Defendant claimed that Plaintiff allegedly began depositing the rent from the

condo inot her 7191 sccount,

" Defendant states that the condo wus owned by the parties as joint tenants. See Defondant’s
Proposed Finding of Fact 142, There is no evidence how the title to the condo was held.

'* Defendant did ot provide a reference to the trial transoript or to the exhibits to support this
allegation,
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610. The condo was subsequently awarded to Plaintiff. See Exhibit 7 to the July 2014

trial,

611, Both marital property and Plaintiff’s separate property in the equity of the
hotnestead were invaded (o purchase the condo. Plaintiff's separate interest in the second
mortgage proceeds was 23%; therefore, Plaintiff’s separate interest in the purchase was 23% or
$33.454. Ex 1K, Schedule RE-2, P. 302 L 14, Bateft 27850, Tr, 1190:12-13. The condo was
subsequently sold in July 2014 and the parties veceived net sale proceeds of $102,781. Lxhibit
12)(e). This Court adopts VCG's methodology and tracing analysis as it pertains to the
Oklahoma Condo sale proceeds. The proceeds are a combination of Plaintiff's separate property

and marital property, Ex, 1K, Schedule RE-2, P. 302, L.1-8, Bate #27850. Tr, 1181:1-2,

612, Plaintiff owned household furnishings and miscellaneous personal property pr_ior
to the marriage. Exhibit 1A4¢1), Exhibit B. Plaintiff created a list of personal property she clalms
is separate properly. Ex. 14¢3), Bate #14. Defendant acknow]edged](’ many of the below items

are Plaintifls separate property, This Court finds the following items are Plaintiif's separate

property
Master:
* Mission style mirrors and end tables — gift made by friend
. Chair - premarital
. 4 Howard prints — premarital
¢ Bedroom Set ~ came into martiage with one
. Samsung TV —~ separate funds
. Hair Feathers — France print
. Electric Fireplace
. Leatber bench seat — separate
Master Bath:
) Shelves — premarital
Upstairs:

1 Sce Defendant's Proposed Findings of Fact 371+373,
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First Bedroom (Indian Doll)

Indian Doll - gift Plaintff

Bifold with purses — separate

Bedroom furniture — premarital

Badlands Oil by Ben Von Nuys - gift from Plaintiff*s mothet
Watercolor by Karen Hill ~ premarital painting by friend

Hallway
2 sadc_lles - one of Plaintif”s Mom’s side saddles and Plaintiff’s Dad’s saddle
. Badlands Peint - gift from Plaintiff’s Mom

(est Bedroom

o Partial of premarita) bedroom set split between 2 bedrooms — split between 2
bedrooms

Bench — premarital.

Lamp - after 2013

Small Table — afler 2013

Mirror - gift from Plaintiff’s friends
Copper art work

* & & & =

& & & = +

Staci’s Bedroom:;

’ Queen size bed and set — Staei
Toy chest - kids

Stool ~ Plaintiff made in shop
Star Quilts — separate

- & &

Downstairs Bathroom;
» Knick Knacks

Excrelse Room:

. Elliptical trainer — 2010 Valentine’s gift from Defendant
. Hutch — premarital

. TV ~ Plaintiff won at TJ convention

* Shelves — premarital

. Queen Size Couch — Plaintiff bought prior to marriage
. Bifold Picture Holder — Plaintiff won at golf

Movie Room:

» Leather Furniture — prematital

. K. Costner print - belongs to Plaintiff’s sister Lulu

. Coftee table and end table — separate funds

Office & Nook:

. Pictures of my kids - separate

. Office furniture — separate — T paid for atl

Downstairy:
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*

Indian Dolls -- separate - gifts

Wine Room:

L ]
L4

Liquor / wine
Stool, Shelves, Wall hangings — gifts

Family Room;

»
)
-
»
L]
»
L 4
"
"
*
»
]

Singer Sewing Machine - gift (Grandma’s)

3 B, Doolittle Prints — bought with separate funds

Wicker Rocker — premarital (baby gil from Kim and Cindy Benne)
Squaw dress — Luly

Bow and arvow, quiver, pipe and tomahawk — gift Lulu separate
Hope Chest — gift from Dad (graduation)

Altar — separate — bought with cash Jan Dutelle

Leather forniture Jarge pic — separate funds

Pic (within sunrise) — premarital

High table and two chairs ~ Plaintiff won at charity event

End tables — prematital

Buffet — 2 were give to ws by Bill Broegger — one is at Defendant’s office

Living Room:

« & # & & w o & ¥ & &

Deck:

*

. * 4

2 Lindberg shelves — gift made by friend

Flower arrangement — separate after 2013

Horse hair vase — gift (niece made it)

Knick knacks -- separate -

2 mission style chairs and end table - gift — made by friend
Indian Drum - gift from Rosie Gilbertson

3 mission style end tables - separate

Cowhide Chair - separate bought after 2013

5 B. Dooliule prinis — separate (gifts and separate funds)
Sheepskin — after 2013

War shield and sagle statue and knick knacks — premarital

Patio furniture — separate

Girill - separate funds

Picnic tables and benehes - first husband built

2 kayaks - separate -~ Plaintiff bought after 2013

Office off Kitchen:

.- & ®

Wine glasses - gift

Stereo system — premarital

Mirror (brass frame) and picture -~ premarital
Lazy Susan’s, wine holders (wood) — gift

Front Entryway:
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- & & & & & &

Bench — separale property

2 oil paintings by Jirn Whartman — premaritad

Buffalo skull - gift from Jerry (brother) raised buffalo
2 Badlands pictures — gift from Mom

Ded’s Cowboy pieture - gift from Don

Print - B, Doolittle — premarital

Cowboy and Indian horses — gift from Defendant

Downstairs Bathiroom off Kitchen:

*

2 pictures — gift from Lulu

Kitchien:

» & @® @ & & & & &« = & & B »

Cuteo Knives — bought afier divorce with separate funds
Platters - dishes — gifts

China (set of 12) — first wedding

Crystal - first wedding

Bejeweled glassware — gifis

Plants — ferns — pifiz - Bubba’s funeral

Keurtg Coffee - gift - Joyce

Wine holder - gift

Table and 8 chairs — prematital

Glass book case — premarital

Display case - gift Mom

Plant stand — Aunt Jean Colvin made for me

Butter churn — premarital

Dishes / silverware — pots and pans — premarital (first marriage)

Cont Room:

* * & #» & »

Electric Roaster — gift from Mom

3 slow cooker buftet ~ gift from Joyce
Rice Cooker ~ gift from Staci and Bubba
Slow Cookers — first wedding gift
Waltle Maker - first wedding gift
Folding 1rays — first wedding gifi

Laundry Room:

]
»

Christmas wrap
Benne dog stuff

Vestibule:

[ ]
]

Coat Rack — gift made by Iriend
Brass shelves ~ first marriage

Garage:

L ]
*

Tools - separate funds
Bike
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+ Shelves — premarital
* Golf stuff’ won in tournaments

Guns: '
* Shot gun - 20 gauge — gift from {irst husband
* 22 long pistol — gift from mother

Basement:

’ Rain soft water softener — sepatate

Items Threughout Home:

. Rugs throughout the home

. Leather chair and ottoman — separate — Staci Ann
Don’s Office;

. Cowboy in slicker print — separate

. 2 night stands that belong to my bedroom set ~ separate
v Plani stand '

J Round table and 4 chairs

’ 2 Indian oil paintings given to me by Julie Domaille ~ separate
’ Big leaf print — gift from Don for my birthday

J 4 new prints — marital

Jewelry:

5 jewelry boxes and cases — one is a standing one with drawers
5 Black Hills gold necklaces

2 vomplete Black Hills gold earrings

3 Black Hills gold rings (one is brand ring)

1 Black Hills gold bracelet

6 zirconium (fake) diamond rings

2 diamond rings snd one matching bracelet

1 diamond tennis bracelet, (probably fake)

1 diamond necklace (one cross) (probably fake).
Cameo necklace & earrings

2 black pearls necklaces and earrings

Gold boot necklace

Amethyst ring

Silpada jewelry

2 turquoise rings

Turquoise necklaces and earrings

All kinds of cocktail jewelry

Jade necklace, earrings, and rings

Pearl ring

Pearl cartings,

2 Swarovski necklaces (red) earrings & ring & bracelet,

- & & & ®» ® * & % & # % € W 9 & & & ° S »
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. Cross necklaces that are covktall jewelry,
. 14 watches, cocklail jewelry.

All jewelry items were gifts, Ex. 14(3), Bate #14, Ty, 246: 17-24,

IWARDCORE COMPUTERS STOCK
Ex, 1K Scheduie M-1, P, 303, Bate #27851

613,  The parties invested funds in Hardcore Computers stock during the mardiage. On
June 4, 2009, $12,500 was drawn from the parties® joint Edwatd Jones 7183 account for said
purchase, Ex. 1F(2)(b), Bate #10502. This Court adopts VCG's pro rata approach to the
Hardeore Computers stock purchase. Ex. 1K, Schedule JT-1, P. 127, L. 1016, Date #27675.
Therefore, of the $12,500 invested in Hardcore Computets Stock, 5.9%, or $739.25 ig PlaintifPs
separate pursuant fo Paragraph 2D of the PMA, and the remaining $11,760.75 is marital. £x. 1K,
Schedule ME-1, P, 303, L. I, Bate #27851. Tr. 1109:25 amd Tv, 1110,

614,  On March 15, 2010, $12,500 check #1386 cleared the parties® joint 7183 accouni
. for an additional purchase of Hurdeore Computets stock, Ex, 1F(2)(h), Bate #10615, This Court
adopts VCG's pro rata approach to the Hardeore Computers stock purchage. Plaintift®s separate
property interest in the prior month’s ending balance of the 7183 account was 15.1%. Ex. /K,
Schedule JT-1, P. 130, L. 1086, Bate #27678. Ex, 1K, Schedwle ME-1, P, 303, L. 2, Bate #27851.

615.  The total funds invested in Hardeore Computers Stock was $25,000. This Court
adopts VCG's methodology and tracing analysis as it pertains to the Hardcore Computers Stock.
Plaintiff has a separate interest in the stock and the stock is a combination of Plaintiff's separate
property and marital property. Ex. 1K Schedule M-f, P. 303, L. 3, Bate 127851, Tr. 1110.17.

2013 TAX REFUND RECEIVABLE

616. On April 25, 2013, Defendant made an estimated tax payment of $15,000 via
check #1004 from his 7272 account. Ex. 15(3), Bate #11138. This Court adopls VCG’s pro rata
appreach to apply a percentage of the previous month's ending balance in account 7272 ta check

#1004. Plaintiff’s separate property interest in the prior month's ending balance of #7272 was
| 5.5%. Ex. 1K, Schedule DC-1, P. 149, L 12, Bate #27697. This Court adopts VCG's

methodology and tracing analysis as it pertains to the 20{3 Tax Refund receivable, Plaintiff has a
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separate property interest in said refund,  Ex. IK, Schedule DC-1, P. 149, L. 19, Bate #27697,
Te. 1191-1192.
VYEHICLES

617, Defendant argues that Plaintiff testified that the Mercedes, the Jeep Compass, the
Avalanche pickup, and the Thunderbird were all Taco John vehicles and that Defendant gifted
those vehicles to her but that TIPR paid the lease on the Mercedes until the time the pariies
mediated on May 29, 2013, See Defendant’s Proposed Findings of Fact 305-307.

618, Plaintiff did not testify the Jeep Compass and Avalanche were gifts, only ‘the
Thunderbitd and Metcedes, Tr, 457:17-18,

619.  The Jeep Compass is listed as an asset of TIPR on the tax returns, Ex.J D (2),
Bate i 802,

620.  While marital funds may have been used to purchase the 2003 Ford Thunderbird
titled in Defendant’s name, the vehicle was gifted to Plaintiff by Defendant, Defendant did not
dispute the car was a gift to Plaintifi. Tr. 861-863.

621.  The parties agree that an award of atlomney’s fees is not legally allowable in this
action,

622. [Except ag may be incorporated I the above Findings of Fact, any Proposed
Finding of Fact of the Defendant is hereby refused and overruled.

- Any Conclusion of Law deemed to properly constitute a Finding of Fact shall he
incorporated herein by reference.

BBased on the foregoing Findings of Fact, this Court hereby enters the following:

CONCLUSIONS OF LAW

1. This matter came before this Courl based on this Court’s Order on Validity of
Pre-Marriage Agreement dated October 16, 2614!7 and the Cowrt’s Notice of Court Trial dated
November 24, 2014, and this Court’s Order on Scope of Issues for Trial dated March 6, 20185,

7 Netice of Eotry of Grder on Validity of Pro-Marriage Agreement was given March 11, 2015,
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2. This Court hag jurisdiétion of the phrlies and subject matter,

3, This Court 15 to interpret the Pre-Marriage Agreement as it relates to the assets
and debts of the parties, which will include the determination of what of the existing assets and
debts is separate property, what is marital property, and what is mixed, as well a3 to the extent
necessary the value thereof pursuant to the Order of March 6, 2015,

4, This Court has gauged the credibility of the witnesses and weighed the
significance of their testimony, Kosz v Kost, 515 N.W.2d 209, 212 (S.D. 1994).

5. SDCL 21.24-3 gives thig Court the authority in a declaratory judgment action to
determine any question of construction or validity ariging under an instrament, in this case, the
parties’ Pre-Marriage Agreement,

6. - One of the primary goals of Pre-Marriage Agreements is to alter state-prescribed
property rights, which would otherwise arise on dissolution of marriage. Pre-marriage
agreements inciude the right to contractually dispose of separate and marital properiy. Walker v,
Walker. 2009 8., 31, 121, 765 N.W.2d 747. Additionally, traditional contract law provides that
& contract is a promise, ot set of promises, to which the law attaches a legal obligation, This fong
established rule of eontract construction continues in modern legal practice. The fact that one
party to a contract decides he/she does not like the terms afler execution does not make the
contract unenforceable,

1. The parties’ Pre-Marriage Agreement (hereinalter “PMA”) was drafted with
assistance of counsel after the disclesure of assets as this Coutt previously concluded, Plaingiff
wanted a guarantee that her separate property would be safe from judicial apportionment in the
future. The South Dakota Supreme Court has held that these agreements are “favored in law
since they allow parties to protect the Inheritance rights of (heir respective estates.” Smetana v,
Smetana, 2007 S.D. 5, 19, 726 N.W, 2d 887,

8. Plaintiff was adamant that she wanted 1o protect her business interests and assets
when she married Defendant. She had been through a previous divorce and did not want to lose

assels. Accordingly, she negotiated an agrcemcnt prior to entering into macriage, which did just -
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that, A writien Pre-Marriage Agreement “proclims the ultimate -intention of the parties,”
Sanford v. Sanford, 2005 S.D. 34, §25, 694 N.W.2d 283. This protection Is supported by South
Dakota Codified Law and case law. SDCL 25-2-8. Jd. nt §17. In the course of the parties’ 22~
year martiage, Plaintif's original business interests increused in value and produced income,
which is defined as separate property under Patagraph 2C of the PMA, These citcumstances
were all reasonably foreseen at the time of the agreement. There was clearly an imbalance of
assets at the thme of the agreement, benefitting Plaintiff. The income from her separate assets
was used 1o acquire additional separate assets during the marriage. Now that the Plaintiff wants
to enforce ber rights per the agreement, Defendant does not like the contract he made, and wants
this Court to consider virtually all of the property as marital so that it is subject to apportionment
in the Minnesota dissolution matter,

9, Defendant knew why Plaintiff desired the PMA and agreed with those reasons.

He himself desired the Agreement. The Supreme Coust has:

(Elndorsed property agreements between spouses 4s a method of protecting the
inheritance rights of their children by previous marriages. .. Moreover, we noted
that “courts have recognized that it is nature and proper for a parent to desire to

provide for the chlldmn of his or her first marriage,” Fstare of Smid, 2008 8.1,
121, 736 N.w.2d 1.

And the desire to protect the parties’ net worth and assets was recognized in Sanford. Supra at
435,
10, Defendant voluntarily executed the PMA.

[One who aceepts a contract is conclusively presumed to know its contents and
to assent to them, in the absence of fraud, mistepresentation or other wrongful act
by another contracting party, 417, [Citations omitted).

1. Under South Dakota law, "[tracing is an ¢quitable principle which allows a party
with the right to property to trace that property through any number of transactions in order to
reach the final proceeds or result." Temple v. Temple, 365 N.W.2d 561, 567 (8.D.1985), When

looking at commingled funds, courts have found that “[i]n a variety of contexts, Courts have

'8 While this is not an Agreement between spouses, the right to be protected ig the same.
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traced commingled funds in a bank account by using the "lowest intermediate balance" rule 2 fn
re Columbia Gas Sys,, Inc., 997 F.2d 1039, 1063 (3rd Cir,1993) (rights of trust beneficiaries in
commingled account); Harley-Davidson Motor Co. v. Bank of New Eng,-Old Colony, 897 F.2d
611, 622 (1st Cir.1990) (secured party's Interest in a commingled account); First Wis. Fin, Corp.
v. Yemaguchi, 812 ¥.2d 370, 375 (7th Cir,1987) (liability of guarantor for commingled funds);
Unired States v, Banco Cafetero Pan., 797 F.2d 1154, 1159(2d Cir.1986) (commingled funds in
drug forfeiture case); Universal CLT. Credit Corp, v. Farmers Bank of Poriageville, 358
F.Supp. 317, 325 (E.D.M0.1973) (secured party's interest in comuningled account). Undet the
lowest intermediate balance rule, it is assumed the traced proceeds are the last funds withdrawn
from a contested account, Not only does Plaintiff’s expert tracing report follow the contract texms
in the PMA, 11 is consistent with South Dakota law.

12, This Court previously ruled on the validity and enforceability of the PMA, In that
determination this Court found that both parties agreed that the main purpose of the PMA was to
protect Plaintiff's assets. There was no testimony by the parties that the purpose of the PMA was
to create marital property.

13.  This Court concludes that the methodologies used by Plaintiff’s experts, VCG, as
approved by Defendant’s expert, Baker Tilly, are appropriate and the VCG separate tracing
model effectively traced Plaintiff's separate property in accordance with the contract terms set
forth in the PMA.

14, To determine the value of Plaintiff's separale property in certain assets, this Court
is required to establish marital and separate values for two of the partics' business interests,

namely BDUBS and Taco John's Pine Ridge.

VALUATION OF BUSINESSES

15. Based on the (indings set forth above, the Charlsons’ 16.67% non-marketable,
minority ownership interest in the outstanding common stock of BDUBS, LLC is $160,000 as of
December 31, 2013,
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16, Based on the findings set forlh above, this Court concludes that based on the VCG
tracing report, Plaintiff used separate property to reacquire Taco John's of Pine Ridge. There is
no need for this Court to determine the value of Taco John's Pine Ridge, LLC, as the entire
business is Plaintiff's separate property under the terms of the PMA.

17.  The Plaintiff*s 50% interest in ST, Inc. is Plaintiff’s separate property and there
is no need for the Court to value said bu.siness inlerest,

18.  The parties agreed to the vatues of the following assets (see Stipulation Regarding

Business Valuations and Order filed April 20, 2015):

ASSET VALUE AS OF 12/31/13:
Oklahoma Condo Proceeds (being held in trust) $102,782
Sioux Falls Massage Envy (SFME) (75% interest) $1,220,000
Rogers Massage Envy (ME Rogers) (25% injerest) $40,000
Superior Financlal Center (33.3% interest) $30.000
Edward Jones Limited Partnership $236,800
Edward Jones Subordinated Partnership $100,000

This Court adopts these values and concludes the values Were appropriately incorporated into the

YCG tracing model when determining Plaintift's separate property.

PLAINTIFI’S EYWARD JONES INVESTMENT ACCOUNT 7191-1-8

19.  Plaintif’s Edward Jones investment account 7191-1-8 is Plaintiff’s separate

property. As of December 31, 2013, the account balance was $730,177.55. The sum of
$684,647.29 is Plaintiff’s separate property and the remaining $145,530.26 is marital property,
JOINT EDWARD JONES INVESTMENT ACCOUNT 7183

20, Any separate property interest in funds Plaintiff transferred from 7191 into the

Joint 7183 account did not change the character of her separate property interest or otherwise
result in a change of her separate property (o marital. Commingling of funds was contemplated
. pursuant to Paragraphs 5 and 9C of the PMA, VCG was consisient in the analysis regarding the

application of direct tracing and pro rata tracing as well as applying the terms of the PMA to the

7183 account,
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21, Defendant argues the joint 7183 investment account was created 1o be used ns the
parties” “jointly owned bank account” for payment of ordinary and necessary living expenses

and to acquire marital property in satisfaction of Paragraph 7 of the PMA which states as

follows:
7. ORDINARY LIVING EXPENSES:

The parties agree to create, upon marriage, a jointly owned bank account,
and each agrees to deposit into such account, earnings or separate property, at an
amoun! pecessaty to puy ordinary and necessary living expenses of the parties,
and any acquisition of marital property. The payment of other ordinary living
expenses, such as taxes, inswrance, wtilities, and miscellancous repairs shall be
paid from the joint marital bank account,

22, Defendant isolales one sentence in Paragraph 7 of the PMA to support his claim
that all property purchased with funds from the 7183 account, or any other joint account for that

matter, is marital propetly:

The parties agree Lo create, upon snarriage, a jointly owned bank account, and
gach agrees to deposit into such account, earnings or separate properly, at an
arount necessary to pay ordinary and necessary living expense of the parties, gnd

any acquisition of marital property. (Emphasts added.
Contrary to Defendant’s assertion, Paragraph 7 of the PMA does not define “marital property.”
The PMA defines “marital property” in paragraph 4:
4, MARITAL PROPERTY:

oxeept as specifically provided gbove, property acquited by the parties
from and after the date of their marriage, and contihuing throughout the marriage,
shall be deemed marital property. No waiver, release or relinguishment of any
right, title, clalm or interest in and lo the separate property of the other shell be
construed as & relinquishment of any right or interest in marital property. Property
acquired frotm and after the date of the marriage, and continuing through the course
of the marriage, shall remain marital propetty regardiess of title or ownership of
such assets,

Emphasis added.
23.  Paragraph 7 of the PMA does not say that “all” property purchased with funds
frond the joint account is marital property. Ratber it provides that the account may be used to

acquire property the parties want to be marital, Whether property purchased during the marriage
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ts marital is subject not only 1o that provision, but also to the separate property provisions found
in Paragraph 4 which beging with “[e]xcepl as specifically provided above.” “Provided above”

Paragraph 4 of the PMA is Paragraph 2, which provides the definition of “separate property.”

Therefore, gxcept for separpte property, any property obrained during the marriage is “marital

property.”

24, Defendant’s posilion that depositing separats funds into a jointly held bank
account changes the character of & purty’s separate property fo marital property, renders
Parapraphs 5 and 9C of the PMA meaningless, Defendant’s position ignores the PMA. language
regarding commingling of funds.

5. COMMINGLING: Parties shall use their best efforts 1o prevent
any commingling of separate property. The commingling of separate property, or
the failure to segregate separate property, shall pot be constiued gy fo change the

gharacter of separate property ov otherwise resull in o change of separate
property to marial property. (Emphasis added)

9, ORAL STATEMENTS: No stalement or ac! by either party, from
and after the dale of this Agreement, shall have the effect of amendment, ot
modifying this Agreement. All property which may otherwise be designated as
rarital property may become or be ireated as marital property, except by specific,
written amendment to this instrument, [p addition, under no clreumstances shall
the following events, either individually or collectively, be construed as evidence
of any_intention, express or implied, or of any agreement, actual or implied, (o
change the characier of separate property:

ok

C. The commingling of either spouse of his or her separate funds wiik
the _separate [sic] or_separate funds of the other party or with any marital
properiy. (Emphasis added.)

25.  In congtruing the document, this Court is mindful of the objectives of the parties
anid will construe the document as a whole. The goal of contract [nterpretation is to determine the
parties’ intent. Tri-City Associates, L.P. v, Belmont, Ine. 2014 8.1, 23 11, 845 N.W.2d 911,
915, This Cowrt does not interpret particular words or phrases in isolation, nor does it interpret
the language in a manner that renders a portion of the contract meaningless. Idl This Court

cannot support Defendant’s interpretation o intent of Paragraph 7 that all property purchased
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with funds from the 7183 account is marital, wnless this Courl renders paragraphs 5 and 9C of the
PMA neaningless, This Court cannot accept Defendant’s interpretation as his position of
isolating certain contract terms to the exclusion of other contract tetrns fails to give effect to the
meaning of all the terms. An interpretation which gives a reasonable, lawful, and effective
meaning to alf the terms is preferred to an interpretation which leaves a part unreasonable,
unlawful or of no effect. Jones v. Siousland Surgery Center, 2006 8.2, 97, '1]15; 724 NW.2d at
345, [Emphasis added]

26,  This Courl is to enforce and give effect to the unambiguous langvage of the
contract. Bumkers v. Jacobson, 2002 8D, 135 15, 653 N.W.2d 732, 738, “Whether the
language of a contract is ambiguous is a question of law.” Jd. Ambiguily exists when such
language is capable of more than one meaning “when viewed objectively by a reasonably
intellipent person who has examined the contegxt of the entire integrated agreement,” Id (quoting
Singpiel v. Morris, 582 N.W.2d 7135, 719 (1998). Defendant claims the language in Paragraph 7
is ambiguous and (herefore, should be interpreted and construed- against Plaintiff’ because her
attorney drafted the PMA, However, Plaintiff included three paragraphs (Nos, 2, 5 and 9) to the
PMA to prevent any “mistakes in meaning” or “ambiguity” of how separate property is 1o be
protected throughout the parties’ marriage, and the context of the entire inteprated apreement

needs to be viewed, not just paragraph 7. Paragraph 9 contains the strongest language of the

¢ntite contract: “....under no circumsiances, shall ..... the commingling of either spouse of his
or her separate funds ... with any marital property ..... change the charactor of separate
property.” fEmphasis added]

27.  The parties’ joint Edward Jones 7183 account is a combination of both Plaintiff’s
separale property and marital property. As of December 31, 2013, the account balance was
$18%,349.71, The sum of $99,690.29 is Plaintiffs separate property interest and the marital
property interest is $89,659.42,
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28.  Defendant’s Edward Jones 7272 account Is a combination of both Plaintiff’s
separate property and marital property. As of December 31, 2013, the account balance was
$110,813.14. The sum of $15,080.51 is Plaintiff's separate property interest and the marital
property interest is $95,732.63,

JOINT EDWARD JONES INVESTMENT ACCOUNT 6236

29.  The joint Edward Jones 6236 account is a combination of both Plaintiff’s separate
property and marital property. As of December 31, 2013, the account balance was $36,257.98.
The sum of $21,745.30 is Plaintifl’s separate property interest and the marital property interest is

$14,512.68.

PLAINTIFE’S EDW JONES INVESTMENT A

30.  Plaintiff’'s Edward Jones 1297 account is entirely Plaintiff’s separate property.

JOINT HOME FEDERAL CHECKING 2730

31, The joint Home Federal Checking 2730 account is a combination of both
Plaintiff’s separate property and marital property. As of December 31, 2013, the account halance
was $3,319.87. The sum of $1,549.07 is Plaintiff’s separate property interest and the marital
property interest is $1,770.80.

PLAINTIFE'S EDWARD JONES IR A (592,

32, Plaintiff's RBdward Jones IRA 0592 is Plainlifl’s separate property, As of
December 31, 2013, the account balance was $58,840,57. The sum of $56,345.64 is PlaintifPs
separate property and the remaining $2,494 is marital property.

PLAINTIFF’S ERWARD JONES TACO JOUN’S SIMPLE IRA 0314,

33, Plaintiff’s Hdward Jones Taco John's Simple IRA 0314 is Plaintiff”s separate
property. As of December 31, 2013, the account balance was $184,302.15, The sum of
$128,871.04 is Plaintifl’s separate property and the remaining $55,431.11 is maritzl propetty.
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34, Plaintiff’'s Edward Jones Taco John's Simple IRA 7610 is Plaintiff’s sepurate
property,  As of December 31, 2013, the account balance was $150,743.06. The sum of
$149,250.08 is Plaintiff’s sepatate property and the remaining $1,492,98 is marital property.

DEFENDANT’S EDWARD JONES ROTH IRA 7583,
35, Defendant’s Edward Jones Roth IRA 7583 is a combination of bath Plaintiffs

separate property and mavital property. As of December 31, 2013, the account balance was
$24,624.78. The sum of $2,632,95 is Plaintiff"s separate property interest and marital property
interest is $21,991.83,

DEFENDANT’S EDWARD JONES REFIREMENT P'1 AN
AND

DEFENDANT’S EDWARD JONES PROFIT SHARING PLAN

36, The South Dakota Supreme Courl in Sanford v. Sanford, 2005 8.1, 34, 144, 695
N.W.2d 283, states:

It is not necessary, given the language in SDCL 25-2-21, for 4 spouse to provide a
detailed and exact valuation of his or her net worth in a prenuptial agreement, It
18 sufficient for a spouse to provide, within {he best of his or her abilities, a list of
assets and liabilities with approximate valuations. The listing must be sufficiently
precise to give the other spouse a reasonable approximation of the magnitude of
the other spouse’s net worth.,

37 While this Court reccived Defendant’s Exhibits D1-5 al the valuation portion of
the trial In April 2015, this Court concludes that the issue of whether Defendant had a retiremient
account is res judicata having been litigated in the previous hearing, The faw of the case is
therefore that Defendant did not have a retirement account at the time of marriage. As our

Supreme Court stated in a declaratory action case:

Although the principles of the law of the case docirine and res judicata are
similar, their application differs. The law of the case rule involves the effect of a
previous ruling withln one action on & similar issue of law raised subsequently
within the same action. The rules of res judicata apply to previous rulings in an
action on a similar determination in a subsequent action,
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Inre Pocled Advocate Truss, 2002 8.D. 14, 124, 813 N.W.2d 130, Defendant’s net worth
prior to the merriage was a minus figure, making his disclosure he had “0” assets
aceurate. Therefore, Defendant’s BEdward Jones Retirement Plan is all marital property

and Defendant’s Edward Jones Profit Sharing Plan is all marital property.

EDWARD JONES LIMITED PARTNERSHIP INTEREST

38, Defendant’s Edward Jones Limited Partnership interests in The Jones Financial
Companies, LLLP is u combination of both Plaintiff’s separate property and marital propetly.
As of December 31, 2013, the value of Defendant’s limited partnership interest is $236,800, The
sum of $20,669 is Plaintiff®s separale property interest and the marital property interest is

$216,131,

EpWARD JONES SUBORDINATED LIMITED PARTNERSHIP INYEREST

39, Defendant’s Edward Jones Subordinated Limiled Parinership interest in The
Jones Financial Companies, LLLP is a combination of both Plaintiff’s separate propetty and
marita] property, As of December 31, 2013, the value of Defendant’s Subordinated Limited
Partnership interest is $100,000. The sum of $11,087 is Plaintiff*s separate property interest and
the marital properly interest is $88,914,

40, Defendunt’s 33.33% intetest in Superior Financial Group, LLC is a combination
of both Plaintiff’s separate property and marital property. As of December 31, 2013, the value of
Defendant’s interest is $30,000, The sum of $8,280 is Plaintiff's separate property interest and
the marital propetty interest ig $21,720.

BDUBS. LLC (BUFFALO

41.  Defendant’s 16.67% interest in BDUBS, LLC is a combination of both Plaintiff*s

separate property and marital property. As of Decembor 31, 2013, the value of Defendant’s
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16.67% interest is $160,000, The sum of $27,155 is Plaintifl’s separate property interest and the
marital property interest is $132,845,

SSAGE ENVY) (75%) INTEREST,

42,  Defendanl’s 75% interest in SFME, Inc. is a combination of both Plaintifl’s
separate property and marital property. As of December 31, 2013, the value of Defendant’s 75%
interest is $1,220,000. The sum of $1,023,967 is PlaintifT’s sepatate propetty interest and the

marital property interest is $196,033.

ME ROGERE, INC. (ROGERS MASSAGE ENVY) (25%) INTEREST

43, Defendant’s 25% interest in ME Rogers, Tne. is @ combination of both Plaintiff’s

separate property and marital property. As of December 31, 2013, the value of Defendant’s 25%
interest is $40,000. The sum of $7,670 is Plaintiff’s separate property interest and the maxital
property interest is $32,330.

STL INC. (TACO JOHN'S OF BELLE FOURCHE,

4. Plaintifs 50% Inlerest in STi, Inc. d/b/a Taco John’s of Belle Fourche, South
Dakota, is 100% PlaintifP’s separate property, Any gaiﬁs,- income, inferests, dividends, profits
and increase/decrease in value, and distributions frot STI, Ing., are Plaintiffs sepatate property.

45,  Any business debts personally guaranteed by Plaintiff associated with STI, Inc.
are Plaintiff’ s separate liabilities.

TACO JOUN'S OF PINE RiDGE, LLC

46. Taco John's of Pine Ridge, LLC, s 100% Plaintiff’s separate property. Any gains,
income, interests, dividends, profits and increase/decrease in value, and member draws from
Taco Joln’s of Pine Ridge, LLC, are Plaintiffs separate property.

47,  Any business debts personally guaranteed by Plaintiff associated with Taco

John's of Pine Ridge, LLC ate Plaintift’s separate liabilities.
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ROCHESTER, MINNESOTA

48.  The homestead located al 3244 Lake Stieet, NW, Rochester, Minnesota is a
combination of Plaintifs separate property and marital property. As of December 31, 2013, the
home equity is valued at $200,110, The sum of $31,112 is Plaintifl’s separate property interest

and the marital property interest is $168,998.

OKLAHOMA CONDO SALE PROCEEDS
49, The sale proceeds from the Oklahoma Condlo is a combination of Plaintiff*s
separate property and marital property. The condo was subsequently sold afier the Minnesota
valuation date of December 31, 2013, The sale proceeds were $102,782. The sum of $25,967 is

Plaintiff*s separate property interest and the marital property interest is $76,814.

30.  The following items of household goods and furnishings and miscellaneous

personal property are 100% Plaintiffs separate property:

Master:

) Mission style mitrors and end tables — gift made by friend
. Chair — premarital

. 4 THoward prints — premanrital

. Bedroom Set - came into marriage with one
. Samsung TV — separate funds

. Hair Feathers — France print

¢ Electric Fireplace

. Leather bench seat - separate

Mauster Bath:

. Shelves — premarital

Upstairs:

First Bedroom (Indian Doll)

Indian Doll - gift Angie

Bifold with purges - separate

Bedroom furniture — premarital

Badlands Oil by Ben Von Nuys — gift from Plaintifi*s mother

s & ® @

Page 181

Appellant's Appendix Page0184




. Watercolor by Karen Hill - premarital painting by friend
Hallway

¢ 2 saddles — one of Plaintiff s Mom’s side snddles and Plaintiff*s Dad’s
saddle

. Badlands Print ~ gift from Plaintif’s Mom
Giuest Bedroon

. Partial of premarital bcdr_oom set split between 2 bedrooms - split
between 2 bedrooms

Bench ~ premarital

Lamp — after 2013

Small Table - after 2013

Mitror ~ gift from Plaintif”s friends
Copper art work

* & % » B

Staci’s Bedroom:

. Queen size bed and set — Staci
. Toy chest — kids

J Stool ~ Plaintiff made in shop
¢ Star Quilts ~ separate

Dawnstairs Bathroom:
. Knick Knacks

Exercise Room;

’ Elliptical frainer — 2010 Valentine’s gift from Defendant
] Hutch — premarital

* TV = Plaintifl won at TJ convention

. Shelves ~ premarital

. Queen Size Couch - PlaintifT bought prior to marriage

’ Bifold Picture Holder - Plaintiff won at golf

Movie Room:

. Leather Furniture — premarital

. K. Costner print -~ belongs to Plaintiff’s sister Lulu
. Coffee table and end table ~ separate funds

Office & Nook:

* Pictures of my kids - separate

. Office (urniture — separate — TJ paid for all
Downstaivs:

. Indian Dolls ~ separalc - gifts

Wine Room:
. Liquor / wine
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Stool, Shelves, Wall hangings — gifis

Family Room:

. Singer Sewing Machine - gift (Grandma's)

. 3 B. Doolittle Prints - bought with separate funds

¢ Wicker Rocker — premarital (baby gift from Kim and Clndy Benne)
J Squaw dress ~ Lulu

. Bow and arrow, quiver, pipe and tomahawk - gift Lulu separate

» Hope Chest - gift from Dad (graduation)

» Altar — separate — bought with cash Jan Dutelle

. Leuther furniture large pic — separate funds

. Pic (within sunrise) ~ premarital

. High table and two chairs ~ Plaintiff won at charity event

. End tables — premarital

. Buffet — 2 were give to us by Bill Bruegger — one is at Defendant’s office

Living Room:

* & & 5 & 5 & # * B B

Deck:

»

»
*
»

2 Lindberg shelves — gifl made by friend

Flower arrangement ~ separate afier 2013

Horse hair vase — gift (nisce made it)

Knick knacks — sepatate

2 mission style chairs and end table — gift -~ made by friend
Indian Drum - gift from Rosie Gilbertson

3 miission style end tables - separate

Cowhlde Chair — separate boughl afler 2013

5 B. Doolittle prints — separate (gifls and separate funds)
Sheepskin ~ after 2013

War shield and eagle slatue and knick knacks — premarital

Patio furniture — separate

Grill ~ separate funds _
Picnic tables and benches — first husband built |
2 kayaks — separate — Plaintiff bought after 2013

Office off Kitchen:

L

Wine glasses — gift

Stereo system — premarital

Mirror (brass frame) and picture — premarital
Lazy Susan’s, wine holders (wood) — gift

Front Entryway:

-

»
[ ]
v

Bench — separate property

2 oil paintings by Jin Whartman - premarital

Buffalo skull — gift from Jerry (brother) raised buffalo
2 Badlands pictures — gift from Mom
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L

Dad’s Cowboy pictwre — gift from Don
Print — B, Doolittle — premarita]
Cowboy and Indian horses — gift from Defendant

Downstairs Bathroom off Kitchen:

2 pictures ~ gilt from Lulu

Kitchen:

&« & @® 4 & * &% » * » 4 »+ & =

Cutco Knives — bought afler divorce with separate funds
Platters — dishes — gifts

China (set of 12) - first wedding

Crystal ~ first wedding

Bejeweled glassware - gifts

Plants — ferns — pifts - Bubba’s funeral

Keurig Coffee - gift ~ Joyce

Wine holder - gift

‘Table and 8 chairs — premarita)

Glass book case — premarital

Display case - gift Mom

Plant stand — Aunt Jean Colvin made for me

Butter churn ~ premarital

Dishes / silverware ~ pols and pans ~ premaritai (first marriage)

Coat Reom:

’ Electric Roaster — gift from Mom

] 3 slow cooker buffet - gift from Joyce
’ Rice Cooker — gift from Staci and Bubba
» Slow Cookers ~ first wedding gift

¢ Waffle Maker — first wedding gift

. Folding Trays — first wedding gift
Laundry Room:

. Christmas wrap

* Benne dog stufl

Vestibule:

» Coat Rack — gift made by f{riend

* Brass shelves - first marriage
Garage:

¢ Tools -- separate fonds

* Bike

' Shelves — premarital

) Golf stuff won in tournaments

Guns:
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’ 8hot gun - 20 gauge ~ gift from first husband
. 22 long pistel — gift from mother
Basement:

Rain sofl water softener — separate

Ttems Throughout Home:

»

Rugs throughout the home

» Leather ¢hair and ottoman — separate — Staci Ann

Don’s Office:

. Cowboy in slicker print - separate

) 2 night stands that belong to my bedroom set - separste

’ Plant stand

. Round table and 4 chairs

U 2 Indian oi] paintings given to me by Jutie Domaille — separate
¢ Big leaf print - gift from Don for my birthday

v 4 new prints ~ marital

Jowelry:

...I..i‘...............

5 jewelry boxes and cases — one is a standing one with drawers
5 Black Hills gold necklaces

2 complete Bluck Hills gold earrings

3 Black Hills gold rings (one is brand ring)

1 Black Hills gold bracelet

6 zirconiwm (fake) diameond rings

2 diamond rings and one matching bracelet

1 diamond tennis bracelet, (probably fale)

1 diamond necklace (one eross) (probably fake)
Cameo necklace & eartings

2 black pearls necklaces and earrings

Gald boot necklace

Amethyst ring

Silpada jewelry

2 turguoise rings

Turquoise necklaces and eamings

All kinds of cocktail jewelry

Jade necklace, earrings, and rings

Pear] ring

Pearl carrings

2 Swarovski necklaces (red) earrings & ring & bracelet
Cross necklaces that are cocktail jewelry

14 watches, cocktail jewelry
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HARDCORE COMPUTERS STOCK

51, The Hardcore Computers Stock owned by the parlies is a combination of
Plaintiff’s separate property and marital property. As of December 31, 2013, the value of the
Hardcore Computers Stock is $25,000. The sum of $2,625 15 Plaintiff®s separate property
interest and the mavital propetty interest is $22,375.

2013 TAX REFUND RECEIVABLL

52.  The $15,000 tax refund from the United States Treasury is a combination of
Plaintiff®s separate property and marital propexty, The sum of $824 s Plaintiff’s separate
property interest and the marital property interest is $14,176.

YERICLES

3. The 2003 Ford Thunderbird was gifted to Plaintiff by Defendant and is 100% her

separate property pursuant to Paragraph 6 of the PMA. The Jeep Compass is an asset of TIPR,

54, In summary, the value of Plaintiff’s separate property in the following assets Is:

Investment Accounts:

Plaintiff’s Edward Jones #7151 $584,648
Joint Edward Jones #7183 $99,692
Defendant’s BEdward Jones #7272 $15,081
Joint Edward Jones #6236 $21,746
Plaintiff’s BEdward Jones #1297 100% separate
Plaintiffs Joint Home Federal Checking #2730 $1,549
Retirement Accounts:

Plaintiff’s Edward Jones IRA #0592 $56,346
Plaintiff’s Edward Jones Taco John's Simple

IRA #0314 $128.873
Plaintiff's Bdward Jones Taco John's Simple

IRA #7610 $149,250
Defendant’s Edward Jones Roth IRA , $2,633

Business Interests:

Taco John’s of Pine Ridge, LLC 100% separate
(including all bank accounts, assets and
debts associated therewith)
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Plaintif®s 50% Interest in STI, Inc.
(including all bank accounts, assels and
debts associated therewiil)

Defendant’s Limited Partnership Interest in
The Jones Financial Companies, LLLY

Defendant’s Subordinated Limited Partoership

Interest in The Jones Financil Companies,
LLLP

Defendant’s  33.33% interest in  Superior
Financial Group, LLC

Defendant’s 16.67% interest in BDURBS, LLC
Defendant’s 75% interest in SFME, Ine.
Defendant’s 25% interest in ME Rogers, Ine,

Real Estate:
Rochester, Minnesota Home
Oklahoma Condo Sale Proceeds

Miscellaneous:
Household Goods and  Purnishings and
Miscellaneous Personal Property
Hardeore Compulters Stock
2013 Tax Refund
2003 Ford Thunderbird

*Values rounded up/downt to nearest dollar value,

100% separate

$20,66%9

$11,087

$8,280
$27,155
$1,023,967
- $7,670

$31,112
$25,967

100% separate
$2,625
$824

100% separate « Gift

55, Dlaintiff transferred masital fonds to Taco John's of Pine Ridge, LLC creating a-

marital loan, Taco John’s of Pine Ridge, LLC owes the marital estate $44,240.

56, Dxcept as set forth in the above Conclusions of Law, any Proposed Conclusion of

Law of the Defendant is refused and overruled.

Any Finding of Fact deemed to properly comstitute a Counclusion of Law shalt be

incorporated herein by reference.
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LET JUDGMENT BE ENTERED ACCORDINGLY.

Dated thig 8th day of April, 2016. s
',an' -5 --;,,..’:.‘iﬂ’"ﬁr ’)
Mickael W, Day’
Circuit Conrt Judge
APR 08 20
L
N _
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APPELLANT’S APPENDIX NO. 3
PREMARITAL AGREEMENT




PRE-MARRIAGE AGREEMENT

THIS AGREEMENT is made and entered into this 22nd day of January, 1993,
by and batween DONALD M. CHARLSON of 8t. Louis, Missouri, and ANGELA K.
(JOHNSDN) SMOOT of Belle Fourche, South Dakota,

PURPOSE AND INTENT

The partles intend to 'be martied to each other on January 23, 1993. Both Don
and Angie have been previously married and divorced. Don has three children from a
prior marriage, namely Jeremiah, age 13; Jennifer, age 11, and, Christina, age 9.
Angie has two children from her prior marriage, namely Christopher, age 11; and
Staci, age 7. Both of the parties recognize cestain realities of life, namely the certainty
of death and the potential for divorce of saparation. The purpose and intent of this
agreement is to (1) specifically identify the separate assets and liabilities of each party
accumulated prior to the marriage and existing as of the date of this Agreement; (2) to
relinquish the right of each party that may or will arise solely by virtue of the mattriage
relationship as against the Separate proparty of the other; (3) to define the rights of
each party to the property acquired during the course of the marriage; and, (4) to
recognize the rights of each party to dispose of separate property during their lifetime
and upon death. |t is pot the Purpose and intent of this Agreement to provide for,
facilitate or otherwise induce separation ot divorce; to the contrary, this Agreement is
made and entered into specifically in contemplation of marriage.
1. DISCLOSURE OF ASSETS:

kach party has, prior to the execution of this Agreement, provided 1o the other a
fuli and complete accounting of all assets and liabilities existing as of the date of this
Agreement. Don has atiached his list of assets and liabllities to thig Agreémem as
Exhibit "A".  Angie has attached her list of assets and liabilities to this Agreement as
Exhibit "B", Both exhibits are specifically incorporated herein by reference, as though
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each exhibit had been specifically set out in detail. The parties have utilized their bast
business judgment and good faith in placing values on the assets listed in the varioug
exhibits, but have not obtained format appraisals of any such assets. Each pary
fepresents to the other, however, that the listing of assets and the value placed on the
assets constitutes a reasonable approximation of sach party's assets and liabilities,
but neither party represents that the bafance sheet I8 a pracise compilation, and further
understands that the information was prepared informally by each party and was not
prepared by professional accountants or appraisers. Variation in the value of the
assets, at any time In the future, shall not affect the validity of this agreement.

2, SEPARATE PROPERTY:

A. Each party acknowledges and agrees that all property acqui_red and
awned by the other as of the date of this Agreement shall be and remain the sole and
separate property of that party. Each party, for himself or herself, and his or her heirs,
executors, administrators, successors and assigns specifically relinquishes and
disclaims any and all fight, title, interest and claim of avery kind or nature, regardless
of the nature or source of that right, which will or may otherwise atise by vinlue of the
marriage.

8. During lifetime, each party shall retain the sole and separate ownership
and control of his or her separate property, and shall be free to manage, sell, control or
otherwise dispose of such separate property,

C. Separate property as used in this Agreement shall include not only the
assets described on attached Exhibits "A" and *B* but shall also include gains, income,
income, interests, dividends, profits, and any other increases in value or decreases in
debt, and issues therefrom.

D. Each party shall be free to replace assets owned by him or her at the time
of this Agreement, and to sell or otherwise receive proceeds attributable to separate
property of each. The replacement and proceeds of separate property shall be and
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remain separate property, and shall not lose theit character as separate propery
solely by change of the form or nalure of the asset,

E. Property received by either party through g'ift or inhetitance shall remain
the sole and separate property of the party so receiving or inheriting.

F. Employment benasfits including, but not limited 10, pension, profit-sharing
or any other employee benefit programs or plans shall remain the sole and separate
propetty of the party so employed, and such banefit plan shall remain separats
propeny, even following the marriage of the parties. Each parly relinguishes any
claim, right, interest or title to the smployee benefit plans of the other, and such plans
shall not be subject to division in the event of death, separation, or dissolution of the
marriage,

3. ELECTIVE SHARE:

Upon death, each party shall be free to dispose, by will or otherwise, all of the
property or property tights that each party now has freely and voluntarily, as though the
marriage did not exist. The claim of each party relinquished and disclaimed hersin
shall include, but is not limited to, the Hght to elect against the will, or to receive any
award of an elective share against the estate of the deceased spouse, as provided by
SDCL Ch. 30-5A.

4, MARITAL PROPERTY:

Except as specifically provided above, property acquired by the parties from
and after the date of their marriage, and continuing throughout the marriage, shall be
deemed marital property. No waiver, release ar relinquishment of any right, titie, claim
or interest in and to the separate property of the other shall be construed as a
relinquishment of any right or interest in marital property. Property acquired from and
after the date of the marriage, and continuing through the course of the marriage, shall

remain matrital property regardiess of designation of title or ownership of such assets.

3
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5. COMMINGLING:

Parties shall use their best efforts 1o prevent any commingling of separate
property. The commingling of separate property, or the failure to segregate separate
property, shall not ba construed as to change the character of separate property or
otherwise rasuit in a change of separate property to matital property.

6. DISPOSITION OF PROPERTY:

As set forth above, each party shall be free, at all times, to dispose, transfer or
convey, for consideration, gift or otherwise, any and all interest in his or her separate
property. Each party agrees to join, as may be necessary, in any document of
conveyance, transfer or mortgage requested by the other, in order to carry out transter
or conveyance of separate property.

7. ORDINARY LIVING EXPENSES:

The parties agree to create, upon marriage, a jeintly owned bank account, and
each agrees to deposit into such account, earnings or separate property, at an amount
necessary to pay ordinary and necessary living expenses of the parties, and any
acquisition of marital property. The payment of other ordinary living expenses, such as
taxes, insurance, utilities, and miscellaneous repairs shall be paid from the joint
marital bank account.
a8, DEBTS: _

A. Debts incurred by either party prior to marriage shall remain the sole and
separate obligation of the party which incurred the debt. Neither party shall be liable
for the debts of the other party incurred prior to marriage.

B. Debls incurred by either party after the marriage, relating t¢ the separate
property of each party, shall be and remain the sole obligation of the party which
incurred the debt. Any indebtedness incurred by Angie after marriage shall remain her
sole and separate obligation; and, any indebtedness incurred by Don during the
course of the marriage shall remain his sole and separate obligation,

4
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C. The parties shall be mutually liable only for debts incurred in the name of
both parties, and with the specific knowledge, consent and written undertaking of any
such obligation. Neither party shall bind, or attempt to bind, the other to any
indebtadness except on written consent.

D. Neither party shall submit or prepare any financial statement or
document of similar nature, for submission to any creditor or prospective creditor of the
parties, making reference to any marital assets or the separate assets of the other
party, without written consent.

E. Each party shall indemnify and hold harmless the other from any liability
arising from failure to comply with this provision.

8. ORAL STATEMENTS:

No statement or act by either party, from and after the date of this Agreement,
shall have the effect of amendment, of modifying this Agreement. Al property which
may otherwise be designated as marital property may become or be treated as marital
property, except by specific, written amendment to this instrument. In addition, under
no circumstances shall the following events, either individually or collectively, be
construed as evidence of any intention, express or implied, or of any agreement,
actual or implied, to change the character of separate propery:

A. The filing of a joint income tax return;

B. The designation of either spouse as a beneficiary of the other spouse’s
gstate, by will or by life insurance:

C. The commingling of either spouse of his or her separate funds with the
separate or separate funds of the other party or with any marital property;

D. Any oral statements by either party;

E. Any written document by either party, other than an express written

agreement specifically amending this agreement;

5
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F. Payment of any marital funds toward any separate obligation of the other
party, other than as provided fqr ordinary and reasonable living expenses. In the
event that marital property or separate property of either party is contributed toward
separate property or debts of the other, such contribution shall be deemed a loan,
payable on demand, without interest, unless the parties agree otherwise, in writing.

10. AMENDMENT:

This Agreement may be amended by the parties only by express, written
document, specifically referring to and amending this Agreement. Any such
amendment shall be executed by the parties with the same formality as this
Agreement, shalt be executed in duplicate, and shall be specifically attached to and
made a part of this Agreement. No other type of agreement, oral or written, shall have
the effect of amendment.

11. LEGAL REPRESENTATION:

Don acknowledges that this Agreement has been prepared by legal counse! tor
Angie, the law firm of Carr & Pluimer, P.C. of Belle Fourche, South Dakota. Angie's
attorneys have not and do not purport to advise Don or 10 make any representations to
him. Each party has had the benefit of separate representation by legal counsel of
their choice. Each party further represents they have read this Agreement in its
entirety, have fully examined the schedule of assets of the other, have had an
opportunity to have any matters explained to them by the other or by their attorney.
Each parly fully understands the purposes, terms, provisions and legal consequences
of this Agreement.

12. OTHER DOCUMENTS:
Each party agrees to execute any and all other formal document that may be

deemed necessary or advisable 1o carry out the terms of this Agreement.

6
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13. BINDING EFFECT:

This Agreement shall be binding upon the parties, their legal representatives,
heirs and creditors.

14, EFFECTIVE DATE:

This Agreement shall become effsctive upon the date of the marriage of the
parties whether before or after the anticipated date.
18. GOVERNING LAW:

This Agreement is made and executed in the State of South Dakota, and shall
be governed by the laws of the State of South Dakota notwithstanding the fact that the
parties may, from time to time, reside in some other jurisdiction. Venue of all
proceedings to interpret this Agreement shall be held in Butte County, South Dakota.
16. SEVERABILITY OF PROVISIONS:

In the event that any portion of this Agreement is determined to be invalid or
unenforceable, such determination shall not effect the validity or enforceabllity of any
other provision herein.
t7. REVIEW:

The parties intend to review this Agreement five (5) years from the date hereof.
No modifications will be implied by such a review, and any amendments or changes
shall conform to the requirements of paragraph 9. This provision for review is optional
with the padties, and the failure to review shall not affect the validity of any portion of
this agreement.

18. ENTIRE AGREEMENT:

This document represenis the entire understanding and agreement betwean

the parties, and incorporates all prior discussions. There are no oral agreements or

representations made by either party other than is specifically set forth herein,

7
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Executed in duplicate this 22nd day of January, 1993.

(/ el /5 L%M S Dneile & Opbinatinocert-

DONALD M. CHARLSON ANGEPA K. (JORNSDN) SMOOT

STATE OF SOUTH DAKOTA )SS
1&8,
COUNTY OF BUTTE )

On this, the 22nd day of January, 1993, before me, the undersigned Notary
Public, personally appeared Angela K. {(Johnson) Smoot, known to me or satisfactorily
proven to be the person whose name is subscribed to the within Pre-Marriage
Agreement and acknowledged that she executed the same for the purposes therain
contained, as her free act and deed.

In Witness Whereof, | hereunto set my hand and official seal.

bl

NOTARY PUBLIC

o,
. tf;’}af.
e
~on

STATE OF SOUTH DAKOTA )

}SS.
COUNTY OF BUTTE )

i
a

On this, the 22nd day of January, 1993, before me, the undersigned Notary
Public, personally appeared Donald M. Charlson, known to me or satisfactorily proven
to be the person whose name is subscribed to the within Pre-Marriage Agreement and
acknowledged that he executed the same for the purposes therein contained, as his
free act and deed.,

In Witness Whereof, | hereunto sot my hand and official seal.

‘56447 Dl

NOTARY PUBLIC

8
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ATTORNEY'S CERTIFICATION

COMES NOW Richard A. Pluimer of the law firm of Carr & Pluimer, P.C.,
Atlorneys at Law, Belle Fourche, South Dakota, and hereby acknowledges that he has
represented the interests of Angela K, (Johnson) Smoot in matters relating to the
Agreements set forth herein, | represent that | have fully advised Angie of her property
rights and the legal significance of the Agreement. Angie has represented to me that

she understands the 1erms and legal consequences of this Agreement, and has frealy
and voluntarily executed the Agreement in my presence.

CARR & PLUIMER, P.C.

RICHARD A. PLUIMER, Attorney for
Angela K. (Johnson) Smoot

P.O. Box 580

Belle Fourche, 8D 57717-0580
(605) 892-6383

Don's attorney, Michael McKnight, will provide letter certification to follow and
be attached hersto.
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EXHIBIT 'B'

Financlal Statement of Angela K. Smoot

Social Security No. 503-72-1160

Date of birth: July 27, 1956
Assets: Value of Angie's interest
1. Family corporations?
a. TJPR, Inc.2 $100,000.00
b. ST, Inc. 160,000.00
c. JMCCS, Inc. Less than 10,000.00
2. House equity® 2,800.00
3. Checking account Approximately 2,000.00

4. Edward D, Jones & Co.
Account No. 570-04012-1-8 consisting of money
market accounts, stocks and mutual funds having
an accumulated balance as of December 31,1992 68,845.65

5. Personal propenty consisting of two vehicles,
household furnishings and miscellaneous personal

property 20,000.00
Liabilities:
1. Remaining balance on mortgage for Angie's residence 58,000.00
2. Business debts personally guaranteed by Angie 90,000.00

IThe corporations listed herein consist of three Taco John's busirtess operations, in which Angie owns
50% of the stock of each corporation. The corporations own Taco John's businesses in Pine Ridge, Belie
rourche, and Mission, South Daketa.

Al the time thig exhibit is prepared, an offer has been made 1o purchase the sole asset of thig
corporation, which consists of the Tace John's business located in Pine Ridge. The terms of the pending
ofter contemplale a sale of the entire asset for $200,000. Angie's 50% inlerest will gengrate
approximatety $100,000--$75,000 in the near {uture and the additional $25.000 payable at some future
date, the exact fime and circurnstances of which have not been determined.

3At the time of the making of this agreement, Angie is in the process of and has accepted an offar {o gell
her residence in Bolle Fourche, which according to realtor's projected closing statement, will yield net
equily to Angie of $2,800 after deduction of all costs of sate and paymenl of all existing debt.
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STATE OF SOUTH DAKOTA IN CIRCUIT COURT

COUNTY OF BUTTE FOURTH JUDICIAL CIRCUIT

ANGELA CHARLSON,

)
;
Plaintiff, ) Court Trial
)
Vs, ) Volume IT of V
} Pages 296-537
DONALD CHARLSON }
} Civ. 14-06
Defendant., )
)

BEFORE: THE HONORABLE MICHARI, DAY
Circuit Court Judge
Balle Fourche, South Dakota
April 21, 2015 at 8:00 a.m.

Reported By: Kathryn M., Mack
Official Court Reporter
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A No. I had expenses paid through my separate Norwest

account. And T paid expenses ——

So my question was: If you didn't deposit money into
this account in '93, other than for Round Up Builder,
'94, and all through '95, until this $5,000 deposit,
any ex?ense paid from the 7183 account would have been
paid from Mr. Charlson's income?

I was buying my separate property with the money that
I was depositing into this separate —— this joint
account. I bought the LP, T bought my house in Relle
Fourche. I deposited money from my separate account
into this joint account, because this account was,
bagsically, to buy my separate property. I could trace
from my 7191 account to this. I could follow it,

I did not have checking capabilities out of my
separate savings and investment accounf, so0 I would
put a big amount, $35,000, $25,000, $5,000 in to buy a
separate property. We had another Jjoint account in
Belle Fourche, which we had check-writing
capabilities, and I had my separate Norwest account
with check-writihg abilities. Okay. And that's how
we paid expenses.

If you were trying to maintain separate property
interest, for example, your house in Belle Fourche,

why wouldn't you have transferred the money from 7191
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my joint account to my separate account. And Don knew
that it was my money going from my joint account to my
separate account. Because, believe me, Don Charlson
did not allow one penny to go from our joint account
into my separate account unless it was from, like,
Taco Johns, Massage Envy, Buffalec Wild Wings, or one
of my businesses, So if there was money going into
that account and my accountants couldn't trace it and
say exactly what it was, they put it as a marital
loan.

But in my heart of hearts, and at absolutely — I
can —- like TI'm testifying right now, I did not make a
marital loan. And they did this in their way of doing
things. I had to agree. I had to say, "We have to
let that be a marital loan."™ But I know and Donny
knowa that I didn't borrow any money from our joint
account for my 7191 account. I kept that separate.
S50 when you transferred money from 7183 to 7191, and
your expert treated it as a lcan, it's your testimony
that it was not meant to be a loan?
It was not meant to be a loan.
MS., LAWRENCE: Your Honor, I would move to exclude the
Value Tracing Report, as it clearly does not follow
what Ms. Charlson believed they were doing during the

marriage and what her testimony is today, what these

375

Appellant's Appendix Page0205




[ ™

10
1l
12
13
14
i5
16
17
18
19
20
21
22
23
24

25

transfers were meant to be., It's this fictitious
methodelogy report that doesn't match thelr life or
her intentlon or her interpretation of the
pre-marriage agreement .

THE COURT: Ms. Rehr?

MS. ROHR: Thank you, Your Honor. Ms, Charlson
testified yesterday she is not a financial ezpert, and
she didn't know how financial tracing going back 25
years works., She is able to testify what she
intended. This is what the tracing experts have come
up with and she's not qualified to answer that
question. Thank you.

THE COURT: Thank you. Your motion is denied.

(By Ms. Lawrence, continuing) Se is it your testimony
that the Value Iracing Report does not match how you
lived your life? Or what your intention was during

the marriage?

. No.

o it's your testimony that it does —- it does follow
how you lived your life and what your intention was
during the marriage?

MS. ROHR: Objection. Asked and answered.

THE COURT: Objection sustained.

(By Ms. Lawrence, continuing) Okay. And if you're

saying that you never borrowed money from the joint
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And it says it's a loan from you?

Yes.,

Do you think if you had deposited all the of the
rebates and reimbursements back to the business, you
wouldn't have had to borrow money or loan money?

I don't know.

Why would you have been leoaning meoney to Taco Johns of
Pine Ridge?

From my 7181, that's my separate account —-— or, I
mean, it's my separate property. I probably didn't
get in a deposit and it needed money.

S0 throughout the report, where it shows that it was a
loan from you to Taco Johns, that would be because the
business needed mohey?

Yes.

With the expense reimbursements that you paid'from the
joint account and reimbursed into 7121, your atteorney
sald that's a marital loan; correct?

Yes,

Did you obtain Mr. Charlson's written permission
before taking that loan from him?

No.

And that's money that Mr. Charlson could have used and
relied on for marital expenses or acquisition of the

marital property, is that not true?
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Yes.

And, instead, that money has been sitting in your 7191
account; correct?

Yes.

And had Value Consulting Group not applied this
accounting methodology to the last 20 years of your
financials, Mr, Charlson would never known that his
marital funds were in your account, would he?

MS. ROHR: Objection. Calls for legal conclusion and
lack of foundation, |

THE COURT: Overruled.

What was the cuestion, again?

(By Ms. Lawrence, continuing) Would Mr. Charlson have
known that. his marital funds were sitting in your 7191
account had your expert not applied an accounting
methodology to the last 20 years of your financial
life? |

He knew that there was no loan in my 7191 from our
joint account,

That there was no lcoan?

Right.

Can you go to Page 50, Line 544. Are you there?

Yes,

On November 18, 2002, you depesited a check from Ohly

Law Cffice into your 7191 account; correct?
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No, 1t wasn't.

Go to Page 173.

(Witness complies.)

Do you see at Line 8472

Yes.

There was a $9,500 transferred from 7183 into the Home
Federal account; correct? That was in October, 2006,
Yes.,

And two lines down is where that transfer from the
Home Federal of $7,500 to your 7191 account occours.
Do you see that?

Yes.

So you transferred $9,500 from your djoint account to
the Home Federal account, %7,500 from 7191 to your
simple IRA; correct?

res.

And you're claiming that entire transfer is your
separate property?

That's the expert's — I == this is -- that's for the
pecple, yes.

What was your intent at the time?

I have no idea.

Go to Page 61, Line 770,

Yes,

You deposited $2,000 into your account from 2730;

445

Appellant's Appendix Page0209




W M

o

Lo oo 1 [oa) A

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

el

Line 858. Youltransferred $5771.28 from the joint
account to your 7191 account. Do you see that?

Yes.

And part of it is treated as separate and part of it
ig treated as marital; correct?

Yes.

In December of 2008, there was over $220,000 in your
joint, per your expert's report. Does that sound
accurate?

Can I see that?

Yes. If you go to Page 124. Do you see Line 975 of
your expert's report, the way they categorized your
funds, there was $228,000 marital funds in the joint
account?

Yes.

So when there's that much marital funds in the joint
account, how 1s it that you're claiming transfers to
7191 are vour separate property?

That is a question for the experts. T have no clue.
And at the same time of that transfer, look back at
Page 65, you had borrowed $73,537 from the marital
account; correct?

What line is that?

Line 861.

I don't ~— this is something the experts have to tell
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you what happened. I am not capable of doing this.
This 1s —— you're going to have to see how they did it
with their formulas and all that kind of stuff. They
tried to explain it to me and I...

Well, it shows there's a loan of $73,537.37. Your
previous testimony was that you had never borrowed any
money from the joint account; correct? That this
isn't actually a loan?

I think my testimony was the fact that I knew in my
heart, Donny knew in his heart, that I didn't have

any —— I had not taken anything from ocur joint account
and put it into my separate account: My tracing that
I had to do says that I have a marital loan., My
prenup says that I have to go by this tracing, and I
have te do that. So you'll have to ask my experts
about this, because I don't know how the percentages
that they figured out. $§200 goes to marital and $500
goes to joint., I don't know.

Whén you transferred money from 7183 to 7191, what was
your intention for that money?

I don't know what date — I can't remember these
things. This is —— that's why I got experts to do all
of this. This is 20 years of different accounts into
different accounts. It's very confusing to me and

it's — I'm sorry. I just have to rely on my experts
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individual 7191.

I probably —— yes. I found a secret phone con that
date.

Where did you find the secret phone?

In my pickup.

And because of that secret phone, you transferred
$10,000 from -—-

Don transferred $10,000.

Can you go to Page 66 at Line 889,

{Witness complies.)

So you transferred $630 to your 7191 to your IRA?
Yes.

If you go down to Line 894, you transferred $942 from
7191 to your IRA? |

Yes,

And at the time of those two transfers, the 7191
account held over $74,000 of marital funds; correct?
What was —— ch, down below that? |

Yeah. Line 896, $74,000.

Yes.

Yet you're claiming those are all your separate
property?

That's what the experts say,

So throughout this, were you transferring money from

your 7191 to your IRAs while, at the same time,
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borrowing money from the marital estate? Are you
malntaining a separate interest in the money?

I had no idea at that time.

You had no idea at the time what?

That I would have to have a tracing,

What do you mean by that?

I had no idea that T would have to have a tracing and
what was going on, that it would be like this. That
this would be — this was - this is what's happened.
I'1l have you go to Page 71. Do vou see at Line 9947
Yes.

You transferred $7,356.45 from 7183; correct?

Yes.

And on the schedule for the joint account, it says
that is from ~- the separate portion is the insurance
paynment for the Jeep Compass. Would that be accurate?
Yes.

And if you look at the exhibit book in front of you,
the exhibit is Bates Stamp 0717 ——

MS. ROHR: That is the Defendant's exhibit book?

MS. LAWRENCE: Yes,

(By Ms. Lawrence, continuing) -- 0717 through 0721.
MS. VIKEN: Can you tell us what...

MS. LAWRENCE: It's the hail damage for the Jeep,

MS. VIKEN: Can you tell us what exhibit it is.
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marital, so I allowed it to go into marital. But I --
T can't dispute what they did with the tracing. But
in my heart of hearts and -- I can follow it myself.
This is what I'd do: I would put a huge amount in,
and that was for my separate property.

The $26,000 you're talking about?

Yes.

Okay. ©So if you ¢o to Page 71 at Line 993.

{(Witness complies.)

Do you see that $26,000 transfer out of 71917

Which line?

993.

Yes.

That $26,000 was treated as marital to pay down the
alleged loan from the marital estate. Do you see
that?

Yes. That's what my accountants did — my experts.
If you lock at the next page, Line 72 —— I'm sorry —-—
Page 72, Line 1008, there's a $65,000 transfer, And
that, again, was treated as marital, to pay down the
marital loan. Do you see that?

Yes.

Is it your testimony that those large transfers were
not to pay down the loan, they were meant for your

separate property?
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A I have to go by the rules.

¢ What was the intent at the time?

A I'm sure it was to go for my separate property. But,
like I said, when they started doing this tracing, I
wasn't —— I didn't know that I -- that this is the way
they did it. When I was spending my money and buying
my property, I had no idea that this is how it would
come about. I had no idea I would be getting a
divorce. T never — if somecne would have told me
when I did this that it would come down to this,

“believe me, I would have done a lot of things
different. What I was intending all along was to keep
my stuff separate. And I tried wvery hard to do that,
And in my accounting — in my head, I did do that. I
did keep my stuff separate and I did try to preserve,
for my family and myself, my work.

Q On the next page, Page 73, Line 1029, do you see you
transferred 530,000 from 7191 to 71837

A Yes,

Q Was it your intent at the time for that $30,000 to be
your separate property? Or were you meant to be
paying down a marital loan?

A T didn't even know about a marital loan. So I don't
know —— like T said, I didn't know about a marital

loan. This is what the experts have sald that I have
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in a marital loanf and so I have to abide by it.

And so with those transfers back out from 7191 to
7183, and the way your experts have characterized
those as "repaying the marital locan,"™ it takes the
marital loan balance to 0. Do you see that at the
bottom of the page?

Yegq,

So if you look at the next page, that would have been
just in time for vou te start purchasing or
transferring funds to the 8ioux Falls Massage Envy
loan. Do you see that?

What line is that?

Line 1047, Line 1050. Do you see those transfers?
Yes, I do.

Okay. So you it was your intent that the $26,000
transfer was meant for your wvehicle, ahd that these
transfers were not going to pay down a loan., But it
looks like your experts have paid down this loan, so
that the account had a 0 balance of a marital loan
right before you started paying off the Sioux Falls
Massage Envy loan. Would that be accurate?

No.

Tell me where that's inaccurate,

Becauge I never dreamt I had a marital loan in any of

these accounts.
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Official Court Reporter
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marriage?

You know, I believe that everything that we bought
during our marriage from our joint account was
marital.

And it states that in Paragraph 4 of your pre-marriage
agreement? |

It does.

Does it state that throughout your pre-marriage
agreement?

In bits and pieces, yes.

So when Ms. Charlson claims that she has a separate
property interest in all of these assets, it is her
position that she maintains —— every time she
deposited money to your joint account, she maintained
a separate property interest in it, Do you understand
that?

Yesg, I do. I understand what she said, yes.

De you agree with that?

No. T don't agree with that. There was never a
discussion relating to the fact that she was doing
this. She would have had the ability to keep her
assets separate, had she wanted to. She could easily
have written checks from other places if she was
trying to keep assets separate. It was never

understood by me that that was what her intent was.
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She could have wired money. She could have
transferred monies., If she didn't —- she could have
written checks on her 7191 account.

Paragraph 4 of your pre-marriage agreement
specifically states, "Property acquired after the date
of marriage and continuing throughout the course of
the marriage, shall remain marital property,
regardless of its designation of title or ownership."
Do you see that?

Yes, I do.

What does Paragraph 7 state?

"The parties agree to created upon marriage a jointly
owned bank account and each agrees t§ deposit into
such account earnings or separate property at an
amount necessary to pay cordinary and necessary living
expenses of the parties in any acquisition of marital
property, the payment of other ordinary living
expenses, such as, taxes, insurance, utilities and
miscellaneous expenses shall be paid from the joint
account."

And is that how you lived your life during the
marriage?

Yes, That's how we lived our life.

At the time you signed the pre-marriage agreement, you

had previcusly testified vou were working in 8t,
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You know, I never transferred any monles from
anywhere. I have an assistant that deoes it, but I
never do.

And would Ms. Charlson have instructed your assistant
with any transfers she acquired?

Mg. Charlson —— Angie, could have made a request to my
assistant, vyes,

Was Ms. Charléon able to make transfers, herself?

When she was working at Edward Jones, she could do it
online and she could make transfers, as well, and pay
bills.

Did Ms. Charlson sver give you checks to deposit into
specific accounts?

Yes, she did.

Did she instruct you on where to deposit those checks?
Yes, she did.

There's been a lot of testimony about the different
businesses that you two own. Were those businesses
acquired with funds from your joint account?

All of them.

So the Buffalo Wild Wings, Siouxt Falls Massage Envy,
Rogers Massage Envy, Taco Johns of Pine Ridge, Edward
Jones Partnership, those were all acquired with assets
or funds from your joint account?

All of them were.

762

Appellant's Appendix Page0220




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

Q

Which accounts would those have baen?

A Prohably at the time, a Norwest Bank account back in

A

Belle Fourche — or out west, her —— in '95, the ——
personally, for Belle Fourche —- or her own account,
personally, she had her Belle Fourche for STI account,
and she had our joint account, along with myself,

Now that you have reviewed all the of the statements
and the Value Consulting Group accounting methodology
report, how do you interpretate how Ms. Charlson used
— well, I guess I}m geing to strike that.

When you reviewed the accounting methodology
report provided by Value Consulting Group, how do you
interpret that, as far as Ms. Charlson's use of your
accounts?

When I look back, Lf that was what her actual .
intention was, I guess I'd say I'd be upset about it.
T never had any idea at all that she was borrowing
money from our account, whidh she doesn't either, she
stated yesterday. I had no idea records were back and
forth and records were being taken of her owing
marital assets to our joint account. The Value
Congulting Group has to have 50 assumptions, maybe
even 100. I didn't count them, but there was many
statements that say they assume this or they assume

that. We're dealing with millions of dollars and the
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assumptions didn't make sense te me,

When you would say "assumptions,” do you mean they're
assuming a deposit is meant or was a speciflc deposit.
They're assuming this was to be a deposit to cover a
iogn, or they're assuming that the deposit was meant
to go to cover a —— an expense from our account for
covering a credit card expense. The term "assume" is
used oftentimes, But, you know, it makes many
assumptions. The entire 300-some pages shows the
co—ndnqling that existed. BEvery movement that's made,
especially with the last one that I was able to spend
some looking at, is designed to make it so that

Angle - everything is designed to benefit Angie.

Her separate property interagt?

As far as her separate property interest, I would
agsume that that company would be basing their
decisions on Qhat she told them of facts that
oceurred, of actual activities that took place. And
to me, it appears that they were asked to present a
story and they did it.

Does that story, at all, match the way you two lived
your lives?

Not all at all.

How is it different?

We lived our lives. I went to work everyday, built a
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would make investments in the account with my help
most of the time. Sometimes she'd make her own
decisions.

And under the Value Consulting Group methodeology, it
appears that money from 7183 that went into 7191 is
now considered a marital loan. Did you see that?
Yes. I'm sorry. Could you repeat that,

Under the Value Consulting Group methodology, the
transfers from 7183 to 7191 created a marital loan in
the 7191 account. Did you see that?

I did see that.

Did you see at times, depending on which report you're
looking at that, the marital loan was $200,000?

I did see that, yes.

And under their methodology, Ms, Charlson is

maintaining that she still maintained a separate

property interest while borrowing meney from the 7183
account, Did you see that?

Yes. I assumed by making the borrowing, it makes it
to so that the 7191 does not provide me to have any
marital interest in that account. They call it a
"loan."

And you heard Ms. Charlson's testimony yesterday that
that wasn't what -- there was no marital loan?

As she stated, she nor I ever used the word "loan.”
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We never discussed the word "loan." I had no idea
that she was borrowing money from this account, again,
the one that I put most of the money in, that she was

borrowing from it.

S0 ghe never asked your permission to borrow money

from 71837

The word "loan" was never usged.

During your marriage, did you have an expectation that
Ms. Charlson would contribute to the monthly living
expenses?

Yes, I did.

The pre-marriage agreement specifies that earnings and
geparate property will be deposited into the -Fjoint
account for that purpose, does it not?

Iﬁ does say that.

It doesn't state an amount, does it?

No, it does not,

Is it your interpretation —— or was it your intent
that you would pay the majority of the household .
expenses while Ms. Charlson's funds go to acguire
interest in separate property?

You know, the first couple years that we were married,
I think she contributed more than I did. For most of
the years after, I contributed more than she did.

Again, I wasn't keeping score. I didn't keep track of
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a separate property interest in everything you own?
Can you repeat that. I'm sorry.

When you agreed to sign the pre-marriage agreement,
did you believe it would result in Ms. Charlson having
a separate property interest in everything you own?
You know, this was in 1993. I had no idea what we
would own. If somebody would have explained to me
that this is the way it would have worked, or an .
interpretation could be led to be that way, there
would be no way I'd sign that agreement.

When you review it now, is that how you interpret it?
No.,

How do you interpret it?

I interpret it that, again, if we're just speaking
about. the joint account that —— she had income, I had
income. You could classify it as hers was
distributions, mine was Edward Jones income. You
could classify that mine was a much greater nunber
than hers, but I still call it all a joint income.
That's the way I interpret it.

Do you know your total earnings over the course of the
marriage, approximately?

Yes. The Baker Tilly group said it was $2.6 millioen.
Do you know, approximately, how much Ms., Charlson

earned duxing the course of your marrilage?
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$1.6 million.
Do you know the approximate value of your entire
estate?
Five and a half to gix million,
And under Ms. Charlson's interpretation of the
pre-marriage agreement, approximately, what percentage
do you get compared to what she would get?
I think the Value Consulting Group said I'm at about
13 percent and she's at 87 percent.
Does that seem equitable to you?
No.
Why not?
A lot of reascns. But just dollars-wise, those
numbers don't add up. Especially when —— well, we'll
just leave it at that., Those numbers don't add up.
THE COURT:; Counsel, I think this is the time we'll
take a noon recess. We'll come back at 1:15.
Thank you.
(WHEREUPON, & noon recess was taken._)
MS. LAWRENCE: Thank you, Your Honor.
DIRECT EXAMINATTION, CONTINUED
MS. LAWRENCE:
Mr. Charlson, before your marriage in 1993 —— or
shortly after your marriage in '93, did the two of you

build a house together in Belle Fourche?
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money out, and she had no checks.

Could she have wired money from 7191 to the Taco Johns
business -- or the business account?

She could have "transferred," would be a better word.
She could have transferred money from —— as she did.
She transferred money from all of the accounts, from
the joint account to the 7191 account, to the Taco
Jonns account and back. The monies all moved from one
place to another,

If Taco Johns of Pine Ridge was meant to be Ms.
Charlson's separate asset, would you have agreed to
usa your joint account to pay its expenses or your
personal credit card to charge its expenses?

No.

She never sought or got your written permission for
that?

I knew she was doing it. But I had thought that it
was joint., I thought we owned it jointly, She didn't
ask for permission to put money into an account that
was her own, |

Did you contribute any efforts to the success of Taco
Johns of Pine Ridge?

I went there from time to time. And while I was
there, I would do things. I would shovel, I would

sweep, I would stripe the parking lot.
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STATE OF SOQUTH DAKOTA IN CIRCUIT COURT

COUNTY OF BUTTE FOURTH JUDICIAL CIRCUIT

ANGELA CHARLSON,

)
|
Plaintiff, ) Court Trial
)
Vs, ) Volume VI of IX
) Pages 939-1161
DONALD CHARLSON )
} Cilv., 14-06
Defendant. )
)

BEFORE: THE HONORABLE MICHAKL DAY
Circuit Court Judge
Belle Fourche, South Dakota
August 24, 2015 at 8:00 a.m,

Reported By: Kathryn M. Mack
Official Court Reporter
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Now, in your experience as a financial expert, is it
comnon for parties to not understand the conseguence
of certain movement of funds and how that impacts a
formal tracing?

Yes. I would say it's very common. When we meet with
parties doing tracing, they often don't realize that
by certain actions and movements of their funds that
their separate or nonmarital c<laims can be negatively
impacted. |

I'm going to turn to Page 3 of your report.

Ms. Charlson's separate assets are listed there.
There are three Taco Johns restaurants; is that
correct?

Yes, that is correct.

And one of those restaurants is called STI, Inc.,
which is doing business as Taco Johns of Belle
Fourche. Is that your understanding?

Yes, that is my understanding.

Does Ms. Charlson continue to have an ownership
interest in that business today?

Yes. She had a 50 percent interest at the date of
marriage, and she still has a 50 percent interest as
of the date of wvaluation.

Now, another interest is called JMCCS, Inc, That was

Taco Johns of Mission. Is that your understanding?
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Q When creating your report, how did you attempt to
harmonize Paragraph 2 of the PMA with Paragraph 7 of
the PMA?

A T have to look at those provisions, Paragraph 2
relates to separate property. So these are A through
F6, different separate provisions that talk about how,
"Separate property is going to be maintained, retained
by the party who owns them, include gains, losses, and
income." You're free to replace them with other
assels.

And Section 6 relates to ordinary living
expenses, which says that "Both parties agree to
deposit into an account earnings or separate property
necessary to pay ordinary and necessary living
expenses and acquisition of marital property."

So I think the general interpretation of this is
there are many provisions that are in this agreement
to protect separate property, many specific provisions
to protect separate property. And the fact that
Paragraph 7 says that separate property goes into a
joint account, doesn't mean that it's automatically
marital. And it doesn't mean that marital property
can't have a separate component.,

I think, basically, we looked at the overall
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agreement, how many times it's specific that separate
property ils protected in their commlngling provisions,
and the fact that marital property is acquired,
doesn't necessarily mean that there can't be a
separate interest.

Does it say in Paragraph 7 that separate property that
goes into their joint account or marital assets would
retain a separate interest?

No. But it also doesn't say that it would become
marital.

And under your methodology, you're protecting the
separate property interest before the marital estate

or the contribution towards living expenses?

"I would say we're protecting the separate property

interest based on the documents we reviewed and

following those funds through thelr movements, through
different accounts and assets,

And sometimes based on Ms. Charlson's intent and
sometimes based on better methodology?

I would say sometimes based on Ms. Charlson's intent,
ves.,

What assets did you determine were completely marital?
None of the assets included within this analysis were
completely marital,

Are there any assets of the Charlson's that are
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completely marital?

I believe there ave.

What would those be?

T don't know, specifically.

Anything of real value that you're aware of?

I don't know, specifically.

They have timeshares; correct?

Yes, I believe so.

and they're not included in your report as having a
separate property interest?

Yes,

And they have furniture; is that correct?

I assume so.

And that's not included on your report of having any
separate property interest?

Correct,

And there's the Chevy Avalanche; correct?

Correct.

And that's included in your report, but not given a
separate property interest?

Right.

S0 of those three, at least, nothing of real value
that would be completely marital under your
methodology?

I assume that the furniture has marital value, so,
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And under Value Consulting Group's methodology, only
Ms. Charlscn benefits from that?

Correct.

You note in your report that all deposits except for
three were made from the parties' 7183 account after
Taco Johns of Pine Ridge was acquired; is that
accurate?

Yes.

You provided some different schedules with your
report. Can you describe Schedule 1.

Yes. So this is on Bates Stamp 0815 in my report.

And it's a landscape schedula. 2&nd at the heading, it
indicates, "Comparison summary of contributions versus
funds available for living expenses."

In this example with the analysis that VCG did
for this account, 7183, they identified the monies
going in and ocut of the account. And it was coupled
with monies going out and investments and so forth.

So I was asked to focus on this account, 7183,
which are those first two columns, and to go through
each year and to try to identify the amounts that each
party was contributing into that account.

While there were othef accounts being referenced
to 703, for example, that had activity, as well, this

was the main account that had the activity being
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point out how the schedule works. If you go back to
Bates Stamp 815, Schedule 1 in the upper right-hand

corner, this just simply, now, rolls up in a sumnary

~all of the data that was just looked at. And you can

see, then, on Line 21, for that 20-year periocd, there
was total contributions by Mr. Charlson of one million
nine, and Mg. Charlson of $600, 000,

Now, one of the things that we locked at, as I
explained before, was in Mr. Charlson's column, I did
attribute to him these general partnership or limited
partnership amounts of income, and then, also, any
expenses associated with purchasing them.

And one of the questions might be: What impact
did that have on the report? So I thought it might be
helpful, I went into my computer model, and for each
one of these 20 years, I took those out. 8o all of
the positives for the limited partnerships, and the
general partnerships, any payments to him, and any
purchases, and when I netted those together, it was a
net contribution to his bottom line of $3,444., 5o
whether those do get attributed to him in this
analysis or whether they all get pushed over to him,
it really wouldn't change the results more than a
$3,000 item. So I wanted to at least point that out.

If you look at the Line 21 with the contributions
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going in of $2.5 million, with the sources, roughly 76
percent would be Mr. Charlson's contribution, which is
different than Lines 22 and 23, That's a different
percentage I'm going to explain in a minute. I'm Jjust
locking at thelr overall contributions in total of the
$2.5 combined.

So when we did this analysis, originally, it was
helpful to see what was being contributed. But then
one of the questions can be; How does that compare if
one perscn has meore resources, they may be in a better
capacity to contribute to an account?

So one of the ways we tried to help address that
was to take a look at tax returns, which often will
give you all of the information or a lot of the
information, or at least a lot of the information to
draw some of those conclusions.

30 the last few pages of the analysis help
explain these last two columns. And the idea is, as
it's explained here, we're trying to identify, as
monies go into the 7183 account, how does that compare
with what funds the parties had available? Because
they could have put them in different accounts, as
well, as opposed to the 7183.

So what I might ask is to turn to the schedule

that's maybe a little easier to start with, which

1393
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PRELI M NARY STATEMENT

In this brief, the Appellant, Donald Charlson, wll be
referred to as “Don.” The Appellee, Angela Charlson, will be
referred to as “Angel a.” The Register of Actions will be referred
to as “RA” followed by the beginning page nunber of the docunent.
References to the Trial Transcript will be referred to as “TR,”
foll owed by the page nunber, a colon and the |ine nunbers as
applicable. Trial Exhibits will be referred to as “EX” followed
by the nunber or letter and the bate stanp number (for e.g. EX
1E, Bates #1850-1852). For reference, Plaintiff's exhibits at
trial were nunbers and Defendant's exhibits at trial were
letters. The trial court’s Findings of Fact and Concl usions of
Law dated April 8, 2016, will be referred to as “FOF” and “COL”
foll owed by their applicable nunber, the date, and Register of
Action (RA) followed by the begi nning page nunber of the
docunent. The trial court’s Findings of Fact and Concl usi ons of
Law dated August 5, 2015, will be referred to as “FOF” and “COL”
foll owed by their applicable nunber, the date, and Register of
Action (RA) followed by the begi nning page nunber of the
docunent. Appendices will be referred to as “APP.” The Pre-

Marri age Agreenment will be referred to as “PMA.”

JURI SDI CTI ONAL STATEMENT

This is an appeal froma Judgnment and Order signed and

filed June 27, 2016. RA 3382. It determined the parties’ debts



and separate property, marital property, or a conbination of both
separate and marital property, pursuant to the trial court’s
interpretation of the PMA, as well as, to the extent necessary,
the value of said assets. A Notice of Entry was served on July 1
2016. This appeal was filed on July 28, 2016. RA 3385. This
appeal was brought pursuant to SDCL 15-26A-3(1) seeking review of

the trial court’s Judgment and Order.

STATEMENT OF LEGAL | SSUES

| SSUE 1

VWHETHER THE TRI AL COURT’S ADOPTION OF ANGELA’S EXPERT
REPORT CONSTI TUTED REVERSI BLE ERROR

The trial court held that Angela’s expert was well
qualified and used appropriate methodology, as verified by Don’s
expert.

State v. Johnson, 2015 S.D. 7, 860 N.W2d 235
State v Bingham 1999 S.D. 78, 600 N.W2d 521

State v. Fisher, 2011 S.D. 74, 805 N.W2d 571

SDCL 19-19-702



| SSUE 2

WHETHER THE TRI AL COURT ERRED I N | NTERPRETI NG THE PMA
TO PERM T TRACI NG OF EARNI NGS OR PROPERTY THROUGH THE
JO NT MARI TAL BANK ACCOUNT.

The trial court held that tracing was appropriate under the
terms of the PMA, and that the PMA aut horized the creation of
marital | oans.

Janeson v. Janeson, 1999 S.D. 129, 600 N.W2d 577
Roth v. Roth, 1997 S.D. 75, 565 N.W2d 782

@il M Benson Living Tr. v. Physicians Ofice Bldg.,

Inc., 2011 S.D. 30, 800 N. W2d 340

| SSUE 3

VWHETHER THE TRI AL COURT' S ADOPTI ON OF THE MARI TAL LOAN
CONCEPT WAS ERRCR

The trial court found that the PMA established the concept
of marital |oans and adopted Angel a's expert tracing
nmet hodol ogy as it pertained to the marital |oans.

Snetana v. Snetana, 2007 S.D. 5, 726 N W2d 887

| SSUE 4



WHETHER THE MARTI AL LOANS AUTHORI ZED BY THE
PREMARI TAL AGREEMENT REQUI RED CONSENT.

The trial court held that Don had voluntarily consented to
the terns of the PMA, which included the concept of a marital
| oan wi t hout requiring consent.

Pesi cka v. Pesicka, 2000 S.D. 137, 618 N.W2d 275

STATEMENT OF THE CASE AND FACTS

CASE HI STORY

Don filed for a dissolution of his marriage to Angela in
the State of M nnesota, which was served upon Angel a on June 11,
2012. In Re Marriage of Donald M Charlson v. Angela K. Charl son,
Court File No. 55-FA-13-1830, Third Judicial District, State of
M nnesota, County of O nsted. EX 18. RA 890. The M nnesota Court
bi furcated the case and granted the parties a divorce on February
18, 2014, and reserved the issues of spousal naintenance,
di vision of property and debts, attorney fees, and other
financial matters involving the parties, pending the outcone of
the interpretation of the PMA in South Dakota. EX 11, 7-8-14

trial. RA 226. The terns of the PMA required that the | aw of the

4



State of South Dakota woul d govern and the venue of any
proceedings to interpret would be in Butte County, South Dakot a.

PMA, APP A, paragraph 15, p. 7.

This matter originated as a result of an Order fromthe
Third Judicial District, State of Mnnesota, County of O nsted,
Court File No. 55-FA-13-1830, executed by the Honorable Jodi L.
Wl liamson on Cctober 29, 2013, and filed on Cctober 30, 2013, to
determine the validity of the parties’ PMA. The Order directed
that the issue of the validity and enforcenent of the parties’
PMA was to be heard in Butte County. South Dakota. EX 9, 7-8-14
Trial. APP B. RA 220. This Order was reinforced by the M nnesota
Court by Supplenmental Order entered April 21, 2014. EX 10, 7-8-14

trial. APP C. RA 224.

On January 20, 2014, Angela filed a Summons and Conpl ai nt
for Declaratory Judgnment in the Sixth Grcuit, Butte County,

Sout h Dakota, File No. 09Cl V14-000006. RA 1, 2, 21, 22.

On February 18, 2014, Don answered the declaratory action
with a Motion to Disnmiss and a Linmited Purpose Answer as well as

a Menorandum in Support of Mdtion to Dismss. RA 42, 44, 124,

The trial court bifurcated the matters of validity/
enforceability and interpretation. Atrial on the
validity/enforceability of the PMA was held on July 8, 2014. The
trial court issued Findings of Fact and Concl usi ons of Law on

August 5, 2014, RA 319. APP D. The PMA was found to be valid and



enforceabl e pursuant to the Order on Validity of Pre-Mrriage
Agreenment filed thereafter on October 16, 2014. RA 351. A Notice
of Entry was filed on March 11, 2015. RA 384. Don is not

appealing the validity of the PMA

Atrial was held for a period of 9 days on April 20-24,
2015 and August 24-27, 2015 to interpret the PMA as it related to
the assets and debts of the parties, which included a
determ nati on of what of the existing assets and debts was
separate property, what was marital property, or a conbination of
both separate and marital property. To the extent necessary the

trial Court also determ ned the val ue of said assets.

The trial court entered its Findings of Fact and
Concl usions of Law on April 8, 2016, RA 3194, and its Judgnent

and Order on June 27, 2016. RA 3382.

The Notice of Appeal was filed July 27, 2016. RA 3385.

STATEMENT OF THE FACTS

The parties were married on January 23, 1993, in Pennington
County, South Dakota. FOF 1, 4-8-16, p. 3. RA 3194. Prior to the
marriage, Don and Angela entered into a Pre-Marriage Agreenent
and each party had separate counsel during the drafting of the
PMA. Angel a had been through a previous divorce and wanted to
protect her separate assets. Don had a negative net worth at the
time of their marriage and they both wanted to protect her assets

fromhis fornmer wfe.



Both had been through “messy” divorces. Angela had given up
assets in her previous divorce; assets that she had counted
on for retirenment. Both parties had children fromtheir
previous marriage which they w shed to i ndependently
provide for. Angela testified that there was al so concern
regardi ng whether her assets woul d be considered for
Donald’s child support and alimony purposes. Donald also
testified that part of the reason for the Agreenent was to
protect Angela’s assets and businesses. FOF 10, 8-5-14, RA
319. APP D

The trial court considered Angel a's separate property
clainms as set forth in the separate property tracing report
prepared by her financial experts, VCG EX 1K, Bates #27549-
27858. FOF 23, 4-8-16, pp. 8-9. In doing so, the trial court
examined the extensive tracing of the parties’ wvarious investment
accounts, retirenment accounts, business interests, real estate
and ot her m scel |l aneous assets. Angela's tracing report,
consi sting of 310 pages, is extrenely detailed and the trial
court's findings contain a sanpling of the tracings regarding
transactions within identified asset categories. The trial court
only exam ned and nade findings and conclusions as to those
assets in which Angela clainmed a separate interest as of Decenber

31, 2013.!

The trial court was charged with interpreting the contract
of the parties as set forth in the terns of the PMA. I n doing so,

it was inportant for the trial court to understand the purpose

! December 31, 2013 is the valuation date for the division
of assets in the Mnnesota case. The parties have other
assets that are marital and subject to division by the

M nnesota Court and were not subject to review by the tria
court in this matter.



and intent of the PMA, which is set forth in the introductory

par agraph of the PMA, and is four-fold:

(1)

(2)

(3)

(4)

APP A, p.

specifically identify the separate assets and
liabilities of each party accunul ated prior to the
marriage and existing as of the date of this

Agr eenent ;

to relingquish the right of each party that may or wll
arise solely by virtue of the marriage relationship as
agai nst the separate property of the other

to define the rights of each party to the property
acquired during the course of the marriage; and

to recogni ze the rights of each party to di spose of
separate property during their lifetine and upon
deat h.

1. RA 173

The trial court was further guided by the PVA in the

definition of “separate property” which is contained in paragraph

2, as follows:

2.

SEPARATE PROPERTY:

A Each party acknow edges and agrees that all
property acquired and owned by the other as of the
date of this Agreenent shall be and remain the sole
and separate property of that party. Each party, for
hi nself or herself, and his or her heirs, executors,
admi ni strators, successors and assigns specifically
relinqui shes and disclainms any and all right, title,

i nterest and cl ai mof every kind or nature, regardl ess
of the nature or source of that right, which will or
may ot herw se arise by virtue of the marriage

B. During lifetime, each party shall retain
the sole and separate ownership and control of his or
her separate property, and shall be free to nmanage,
sell, control or otherw se dispose of such separate

property.



C. Separate property as used in this Agreenent
shall include not only the assets described on
attached Exhibits “A” and “B” but shall also include
gai ns, incone, income, (sic) interests, dividends,
profits, and any other increases in value or decreases
in debt, and issues therefrom

D. Each party shall be free to replace assets
owned by himor her at the tinme of this Agreenent, and
to sell or otherw se receive proceeds attributable to
separate property of each. The replacenent and
proceeds of separate property shall be and remain
separate property, and shall not |ose their character
as separate property solely by change of the formor
nature of the asset.

E. Property received by either party through
gift or inheritance shall remain the sole and separate
property of the party so receiving or inheriting.

F. Enpl oynent benefits including, but not
l[imted to, pension, profit-sharing or any other
enpl oyee benefit progranms or plans shall remain the
sol e and separate property of the party so enpl oyed,
and such benefit plan shall remain separate property,
even following the nmarriage of the parties. Each party
relinqui shes any claim right, interest or title to
t he enpl oyee benefit plans of the other, and such
pl ans shall not be subject to division in the event of
death, separation, or dissolution of the marriage.

APP A p. 2-3. RA 173.

The PMA identifies each party’s separate assets and
liabilities that existed at the tinme of the marriage in January
1993. Don had “0 assets” at the time he signed the PMA. FOF 81,
4-6-16, p. 26. APP A, RA 173. Angela had the foll owi ng assets at

the time she signed the PMA:



Asset Val ue
TIPR, Inc. (50% $100, 000
EX 1A(1)- Exhibit B to PMA

STI, Inc. (50% $160, 000

EX 1A(1)- Exhibit B to PMA

JMCCS, Inc. (50%

EX 1A(1)- Exhibit B to PMA

Less than $10, 000

House Equity

EX 1A(1)- Exhibit B to PMA

$2, 800

Checki ng Account

EX 1A(1)- Exhibit B to PMA

Appr oxi mat el y
$2, 000

Edward D. Jones & Co. Account No. 570- | $68, 646
04012-1-8 consi sting of noney market

accounts, stocks and nutual funds

havi ng an accunul ated bal ance as of

Decenber 31, 1992

EX 1A(1)- Exhibit B to PMA

Personal property consisting of two $20, 000
vehi cl es, househol d furnishings and

ni scel | aneous personal property

EX 1A(1)- Exhibit B to PVA

Edward Jones | RA #0085- 1-9 $7,373. 20
EX 13(1)(a), Bate #11724

Liabilities

Renai ni ng bal ance on nortgage for $58, 000
resi dence

EX 1A(1)- Exhibit B to PMVA

Busi ness debts personally guarant eed $90, 000

EX 1A(1)- Exhibit B to PMA
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FOF 81, 4-8-16, p. 26-27. APP A, p. 10. RA 173.

Don relinquished and disclainmed any and all right, title,
interest and claimof every kind or nature, regardl ess of the
nature or source of that right which may otherw se arise by
virtue of his marriage, to Angela’s separate property pursuant to
Par agraph 2A of the PMA. APP A p 2. RA 173. FOF 81, 4-8-16, p.

27. RA 3194.

The trial court was provided further guidance by the terns
of the PMA on how to address the issue of commi ngling of separate
property. The PMA addresses commingling in two separate
par agraphs: Paragraph 5 and Paragraph 9C. Paragraph 5 states as
foll ows:

5. COWM NGLI NG

Parties shall use their best efforts to prevent any
conm ngling of separate property. The conm ngling of
separate property, or the failure to segregate separate
property, shall not be construed as to change the character
of separate property or otherwise result in a change of
separate property to marital property. [Enphasis added]

APP A p. 4. RA 173. FOF 82, 4-8-16, p. 27. RA 3194.

The introductory | anguage in paragraph 9C nmakes it clear
that no statenent or act nodifies the PVA

9. ORAL STATEMENTS:

No statenent or act by either party, fromand after
the date of this Agreenent, shall have the effect of
anendnent, or nodifying this Agreenment. . . In addition
under no circunstances shall the follow ng event, either
i ndividually or collectively, be construed as evi dence of
any intention, express or inplied, or of any agreenent,

11



actual or inplied, to change the character of separate
property:

* % %

C. The commingling of either spouse of his or her
separate funds with the separate funds of the other party
or with any narital property. [Enphasis added.]

APP A, p. 5. RA 173. FOF 82, 4-8-16, p. 28. RA 3194.

The Court al so needed to apply the marital |oan concept
found in Paragraph 9F of the PMA, which provides:

9F. In the event that marital property or separate
property of either party is contributed toward separate
property or debt of the other, such contribution shall be
deened a | oan, payable on demand, wi thout interest, unless
the parties agree otherwise, in witing.

APP A p. 6. RA 173. FOF 83, 4-8-16, p. 28. RA 3194.

The VCG tracing report, Angela' s expert report, takes into
consi deration all of the PMA paragraphs collectively. TR 962: 20-
24. VCG assuned Angel a's separate assets remai ned separate
property in accordance with Paragraph 2A of the PMA, with any
marital contributions to those separate assets designated as a
loan fromthe marital estate, as described in Paragraph 9F. Most
noteworthy is the provision of paragraph 2C in the PMA that
states Angela's gains, inconme, incone, (sic) interests,
di vidends, profits, and any other increases in value remain

separate. APP A p. 2. RA 173.

This included the i ncome from her businesses at the ting,

Taco John's Pine Ridge (TJPR), Taco John's Bell e Fourche, (STI

12



Inc.) and Taco John's M ssion (JMCCS, Inc.). Her incone and
profits fromthose busi nesses were used by the parties to fund

ot her business interests during the nmarriage, thereby creating a
separate interest in the above referenced assets. VCG consi dered
any assets acquired with marital and separate contributions after
the date of the marriage to have both marital and separate
components. If Angela’s separate funds were traced into an asset,
despite her separate funds flow ng through joint accounts prior
to the purchase of that asset, the acquired asset renains
Angel a' s separate property. EX 1K, P. 3, Bates #27551. FOF 86, 4-

8-16, p. 29. RA 3194.

The followi ng assets that either existed prior to the
marriage or were acquired during the nmarriage were identified by
VCG in their tracing report as being either Angela’s separate
property, or containing a portion of Angela’s separate property:
EX 1K, Schedule S-1, P. 19-20, Bates #27567-#27568. FOF 94, 4-8-

16, p. 31. RA 3194.

| nvest ment Accounts:

1. Angela’s Edward Jones Investment Act. #7191-1-8

2. Joi nt Edward Jones I nvestnent Account #7183-1-8

3. Don’s Edward Jones Investment Account #7272-1-9

4. Joi nt Edward Jones I nvestnent Account #6236-1-6

5. Angela’s Edward Jones I nvestnent Account #1297-1-3
6. Joi nt Home Federal Checking Account #2730

13



Retirenment Accounts:

1. Angela’s Edward Jones | RA #0592-1-9

2. Angela’s Edward Jones Taco John’s Simple IRA #0314-1-6
3. Angela’s Edward Jones Taco John’s Simple IRA 7610-1-2
4. Don’s Edward Jones Roth IRA #7583-1-5

Busi ness I nterests:

1. Edward Jones Linited Partnership |nterest
2. Edward Jones General Partnership |nterest
3. Edward Jones Subordinated Linited Partnership |nterest

4. Superior Financial G oup, LLC

5. BDUBS, LLC (Buffalo WId Wngs Rapid Gty)
6. SFME, Inc. (Sioux Falls Massage Envy)

7. ME Rogers Inc. (Rogers Massage Envy)

8. TJPR (Taco John’s of Pine Ridge, LLC)

Real Estate:

1. 3244 Lake Street NW Rochester, M nnesota
2. Nor man, Okl ahorma condo sal e proceeds

M scel | aneous:

1. Har dcore Conputers Stock

2. 2013 Tax Refund Recei vabl e

Don disputed VCG’s analysis of Angela’s separate property,
and hired Baker Tilly Virchow Krause, LLP (hereinafter “Baker
Tilly”) to review VCG’s tracing analysis. Baker Tilly prepared a

report, EX V. However, the Baker Tilly report is sinply a

14



schedule to identify each party’s contribution to only one of the
parties' joint accounts, the Edward Jones #7183 joint account. TR
1447:11-14. APP E. Baker Tilly assumed the joint Edward Jones
#7183 account was used to acquire nmarital property and pay
ordinary living expenses.? Baker Tilly, did not prepare a

rebuttal tracing report to the VCG report.

M. Harjes has been a speaker on separate tracing clains in
the State of Mnnesota. In addition, he has been a financia
neutral in cases involving Ms. Rohr’s firm (M nnesota counsel for
Plaintiff). TR 1440:3-13. APP E. M. Harjes acknow edged t hat
his own teaching materials discuss the "direct tracing" nethod
and the "pro rata approach”" nmethod used by VCGin their report
and he uses those sanme nethodol ogies in his own reports. He
further acknow edged that the VCG report is a typical tracing
report using the generally accepted nethodol ogies for tracing in

M nnesota. TR 1435:1-3. APP E.

Both Angel a's experts and Don's expert agreed that when a
PMA is involved in tracing, the nethodology is tailored to the
ternms of the contract, thereby often creating a need to depart
fromthe standard traci ng nethodologies if the contract terns

di ctate ot herw se. TR 961-962. APP H 1436:2-7. APP E

2 There were many flaws in the assunptions used in this
report. TR 1449: 3-24; 1453:2-6; 1473:5-17; 1481:10-25. EX
26. APP F. TR 1482:15-25; 1483:1-18. EX 29. APP G 1531:22-
25; 1532; 1533:1-6.
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Don's expert acknow edged that Angela has a separate
property interest in the foll owi ng assets:

a. STl, Inc. (Taco John's Belle Fourche); TR 1427:3-6

b. Any distributions fromSTl, Inc., other than those
going in the 7183 Edward Jones account; TR 1427:7-10

C. Angela’s Edward Jones IRA #0592; TR 1427:20-24

d. Angela’s Edward Jones Taco John’s Simple IRA #0314;
TR 1429: 10- 17

e. Current M nnesota hone of the parties; TR 1429:24-25

& 1430:1-4
f. Angela’s Edward Jones #7191 account; TR 1430:11-13
g. Ckl ahoma condoni ni um sal e proceeds. TR 1430: 15-18

Baker Tilly did not quantify the value of Angela’s separate
interest in those assets.® The only tracing schedul e in evidence
regardi ng Angel a's separate property clainms is the VCG report.

EX 1K FOF 103, 4-8-16, p. 33. RA 3194.

The trial court exam ned over 27,000 pages of exhibits and
had the benefit of judging the credibility of the w tnesses over
t he course of nine days, as well as in the previous hearing on

validity/enforceability.

The trial court agreed with, and properly adopted, the VCG

tracing report.

LEGAL ARGUMENT

31t is noteworthy that the tracing of some of these assets
i nvol ved the marital | oan concept.
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STANDARD COF REVI EW

The trial court’s “findings of facts, reviewed under the
clearly erroneous standard, will not be overturned unless the
reviewing court is left with a firmconviction that a m stake has
been made.” Snetana v. Snetana, 2007 S.D. 5, 7, 726 N.W2d 887,
891 (quoting CGodfrey v. CGodfrey, 2005 S.D. 101, 911, 705 N. W 2d
77, 80). Conversely, conclusions of |aw are reviewed de novo. |d.
(quoting Sanford v. Sanford, 2005 S.D. 34, 112, 694 N W2d 283,
287).

The credibility of the witnesses, the inport to be

accorded their testinony, and the weight of the

evi dence nust be determned by the trial court, and we

give due regard to the trial court’s opportunity to

observe the w tnesses and exam ne the evidence. In re

Estate of Custafson, 2007 S.D. 46, 13, 731 N.W2d

922, 926 (quoting In re Estate of Schnell, 2004 S. D.

80, 18, 683 N.W2d 415, 418). Estate of Sm d, 2008
S.D. 82, 111, 756 N.W2d 1.

| SSUE 1

THE TRIAL COURT PROPERLY ADOPTED ANGELA’S EXPERT
REPORT. THE REPORT DI D NOT LACK FOUNDATI ON AND WAS
CONSI STENT W TH THE TERVMS OF THE PMNA.

This Court has stated: “We review a [circuit] court's
decision to admt or deny an expert's testinony under the abuse

of discretion standard." State v. Johnson, 2015 S.D. 7, 30, 860
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N.W2d 235, 247. In reviewing evidentiary rulings of a trial
court, this Court has held it is not free to substitute its own
judgment for that of the trial court. “Our test on review is not
whet her we would nake a sinilar ruling, but rather whether a
judicial mind, in view of the | aw and the circunstances, could
have reasonably reached the same conclusion.” State v. Bi ngham
1999 S.D. 78, 16, 600 N.W2d 521 (citing State v. Cham ey, 1997

S.D. 107, 17, 568 N.W2d 607, 611).

Angel a' s expert report EX 1K, from Value Consulting G oup
hereinafter referred to as "VCG', was received into evidence
after the parties stipulated to the foundation of the exhibit on
the first day of trial. TR 14-15. The admittance of the exhibit
was later confirmed by Defendant’s counsel and the trial court

when trial resuned on August 24, 2016. TR 952-953. APP H

Don, having stipulated as to the foundation of Angela’s
expert report prepared by VCG EX 1K, TR 14, cannot now argue
there was a | ack of foundation when no tinely foundationa
obj ection was nade at the trial court |evel nor was a Daubert
chal | enge ever nmade. Even if the objection was tinely, it was

correctly rejected.

SDCL 19-19-702 governs the adnissibility of expert
testinony. It provides:

Testinony by expert. A witnhess who is qualified as an
expert by know edge, skill, experience, training, or
education, may testify thereto in the formof an

opi nion or otherw se if:

18



(a)

(b)
(c)

(d)

The expert’s scientific, technical, or other

speci al i zed know edge will help the trier of fact
to understand the evidence or to determ ne a fact
in issue;

The testinony is based on sufficient facts or data;

The testinmony is the product of reliable principles
and net hods; and

The expert has reliably applied the principles and
nmet hods to the facts of the case.

This Court has stated on previous occasions that:

Wiet her a witness is qualified as an expert can only
be determ ned by conparing the area in which the

Wi t ness has superior know edge, skill, experience or
education with the subject matter of the witness’s
testinony. State v. Fisher, 2011 S.D. 74, 141, 805
N.W2d at 571, 580 .. (citations omitted)

Don’s claimthat Angela's experts based their report

"largely" on the "intent" of Angela is factually incorrect.

39, 4-8-16, p. 13. RA 3194. VCG provided a witten analysis

regarding their findings. EX 1K

FOF

Tracing cases are conmon in the State of Mnnesota and are

docunent

driven. TR 955:24. Angela’s experts were very

experienced in doing tracing reports.* Tracing is the act of

t aki ng docunent data and determ ning what portion of those assets

are separate versus what portion of those assets are marital

revi ewed

provi ded

over 27,000 pages of documentation, TR 958:20-21

by Angel a. The docunent gathering process started in

4 Don stipulated to the expert credentials of Angela’s

expert.

TR 11:1, 15-17.
19
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June 2013 and it took VCG nearly 15 nonths to conplete their

written analysis. TR 956:19-22.

The VCG report used bank statenents, check registers,
i nvestment statenents and retirenment account statements. TR
956: 1-3. For the businesses, the report used business tax
returns, financial statenments and general |edgers. TR 956: 3-5.
For real estate, the report used check registers, bank
statenents, appraisals, settlenent statenents and nortgage
docunents. TR 956:5-7. After VCG received the initial bulk of
documents, spanning 20 years, VCG spent approximtely six days
wi th Angela and her then counsel, going through each account
statenent and anal yzing the different transactions. TR 1033:22-
25; 1034:1-3. It is in this process that they obtained factua

informati on from Angel a, not what her "intent" was.

The narrative summary of the VCG report explains the
nmet hodol ogy used for tracing the Charlsons’ assets. EX 1K, pp. 1-
18, Bates #27549-27566. The various schedules follow ng the
narrative summary take the data fromthe docunents and physically
use that data to trace the assets between separate and narital

property. TR 954:3-5. FOF 91 4-8-16, p. 30. RA 3194.

The VCG report used several tracing methods commonly used

in the State of Mnnesota,® as foll ows:

® There are few tracing cases in the State of South Dakota
and none involving premarital agreenents.
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"Direct Tracing" is done when specific events
happen within a close period of tinme. TR 954:19-
20

The "pPro Rata Approach” i s applied by |ooking at
an account bal ance over tinme and di stingui shing
what portion of that account bal ance is conprised
of separate funds and what portion is marital
funds. As transactions occur, those transactions
are carried forward based upon the previous
month’s percentage of separate versus marital
funds in the account. TR 955:3-12. For exanpl e,
if a withdrawal takes place in Decenber, the

per cent age of separate versus marital funds from
the prior month’s end (November) is applied to
December’s withdrawal (s). TR 955:12-14

The | anguage in the PMA contract supersedes generally

accept ed net hodol ogi es and the contracted | anguage in the PVA was

appli ed, when relevant, to the tracing analysis. TR 960: 12-16;

TR 961:17-21. The different nethodol ogi es used by VCGin the

report were based upon generally accepted nethods of tracing as

wel |

as the terns of the PMA, not based upon Angela’s

interpretation of the PMA. Angel a's expert testinony explai ned

what the net hodol ogi es used in the tracing analysis were based

upon:

..development of the methodology, using both generally
accepted nmethods of tracing in our field, as well as giving
consideration to the pre-marriage agreenent and how t hat
may change what our normal methodology might look like..

[ Emphasi s added.] TR 952:5-9.

Don’s expert, Mr. Harjes, agreed Angela’s experts used

nmet hodol ogi es that are conmonly used. TR 1435:3. He further

admitted sonetinmes one has to stray fromthe standard nethodol ogy
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because the contract terns of the pre-marriage agreenent woul d

di ctate what you had to do. TR 1436: 8-12.

The trial court correctly adnmitted the VCG report and
accepted the application of its nmethodologies to the terns of the

PMA.

| SSUE 2

THE TRI AL COURT WAS CORRECT | N | NTERPRETI NG THE PVA AS
PERM TI NG TRACI NG OF EARNI NGS OR PROPERTY THROUGH THE
JO NT MARI TAL BANK ACCOUNT OF THE PARTI ES.

The trial court did not err in finding and concl udi ng
separate property traced through joint bank accounts remai ned
separate property and the trial court enforced the agreenent the
parties previously contracted for in the PMA. The trial court

relied, in part, on the followi ng relevant portions of the PMA

*Paragraph 2 C of the PMA defines separate
property as “..not only the assets described on
attached Exhibits “A” and “B” but shall also include
gai ns, income, inconme (sic) interests, dividends,
profits, and any other increases in value or decreases
in debt. . ."

*Paragraph 2 D of the PMA provides, "proceeds of
separate property shall be and remain separate
property, and shall not |ose their character as
separate property solely by change of the form or
nature of the asset."
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*Paragraph 5 of the PMA provides, "The
comm ngling of separate property, or the failure to
segregate separate property, shall not be construed as
to change the character of separate property or
otherwi se result in a change of separate property to
marital property.”

*Paragraph 9 of the PMA provides, "No statenent
or act by either party, fromand after the date of the
this Agreenent, shall have the effect of amendnment, of
modifying this Agreement." Additionally, “under no
circunstances shall the follow ng events, either
individually or collectively, be construed as evi dence
of any intention, express or inplied, or of any
agreenent, actual or inplied, to change the character
of separate property:” 9C provides, "The commingling
of either spouse of his or her separate funds with the
separate or separate funds of the other party or with
any marital property.”

APP A, p. 2-3, 4, 5-6. RA 173.

The trial court found Don's position at trial ignored the
comm ngling | anguage in the PMA. COL 24-26 4-8-16, p. 175-176. RA
3194. Further the trial court found Angela' s experts were
consistent in their analysis regarding the application of
nmet hodol ogi es of direct tracing and pro rata tracing and the
marital |oan concept to the terns of the PMA. FOF 130, 4-8-16, p.

39. RA 3194.

Paragraph 7 of the PMA provides for a bank account to be
establ i shed, what paynments are allowed to be rmade from said

account, and that the account may be used for any acquisition of
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marital property.® APP A p. 4, RA 173. The definition of
marital property is provided for in Paragraph 4, which is subject

to Paragraph 2.

4. MARI TAL PROPERTY:

Except as specifically provided above, property
acquired by the parties fromand after the date of
their marriage, and continuing through the nmarri age,
shal |l be deened narital property. No waiver, release or
relinqui shent of any right, title, claimor interest
in and to the separate property of the other shall be
construed as relinqui shment of any right or interest in
marital property. Property acquired fromand after the
date of the narriage, and continuing through the course
of the marriage, shall remain marital property
regardl ess of designation of title or ownership of such
assets. [Enphasis added.] APP A, p. 3. RA 173.

Par agraph 4 of the PMA does not state all property
acquired during the marriage will be marital. It states
“[ E] xcept as specifically provided above” (Paragraphs 2 and
3), property acquired by the parties during their nmarriage

shall be deemed marital property.” [Enphasi s added.]

One first determines what is separate property, which
remai ns separate. After that determ nation, the renaining

property woul d be deened narital

6 Appellant’s Brief at page 12 references “Angela’s proposed

COL 23 which was adopted by the Trial Court”. Angela’s
proposed COL 23 was not adopted by the trial court as COL
23.
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Don's singular focus on Paragraph 7 of the PMA is
m spl aced. Paragraph 7 sinply provides for an account under the
headi ng ORDI NARY LI VI NG EXPENSES (not as denoted by Appellant as
a “joint marital bank account”). The account, as the title
inplies, is to fund ordinary living expenses of the parties. It
can also be used to acquire marital property. Marital property is
defined in Paragraph 4 of the PVA including it’s reference to the
Separate Property provisions. There is no evidence or testinony
that either party intended on acquiring marital property when
entering into the PMA, nor that they were required to acquire
marital property. The PVMA is void of any | anguage regardi ng such
intent. The parties’ intent was to protect Angela’s separate
property which not only included those assets described on
Exhibit B to the PMA, but also gains, inconme, interests,
di vi dends, profits and any other increases in value or decreases

in debt and issues therefrom APP A p. 2. RA 173.

Don’s interpretation of Paragraph 7 of the PMA is that any
funds that went into a joint account, specifically the joint
Edwar d Jones #7183 account, |ost their separate property
characteristic and were used for purchases of narital assets.
Don’s position suggests the intent of Paragraph 7 of the PMA was
to benefit the marital estate only. However, nothing in the PMVA
suggests the purpose of the contract was to linit or destroy a
party’s separate property; the purpose was to protect a party’s
separate property. In cases where there’s a pre-harriage
agreenent, the PMA should be nore beneficial to separate
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property, not |ess beneficial. TR 1026:21-24. As the trial court
found, Don's position renders Paragraphs 5 and 9C of the PMVA

meani ngl ess. COL 24, 4-8-16, p. 175. RA 3194.

Paragraph 7 of the PMA is void of any | anguage to suggest
that separate property put into and comringled with marital
property in a jointly owned bank account suddenly becones marita
property. FOF 271, 4-8-16, p. 68. RA 3194. Paying for ordinary
necessary living expenses with a person’s separate property does
not create marital property; separate property is sinply being
used to pay a debt or to pay an expense. Paragraph 5 of the PMA
i nsures that while Angela can put noney into the joint account,
it is sinply the act of her putting sone of her separate property
into the account; not the magical changing of that property into
marital property. COL 28, 4-8-16, p. 174. FOF 149, 4-8-16, p.43,

and FOF 266 4-8-16, p. 67. RA 3194.

5. COW NGLI NG

Parties shall use their best efforts to prevent any
comm ngling of separate property. The conm ngling of
separate property, or the failure to segregate
separate property, shall not be construed as to change
the character of separate property or otherw se result
in a change of separate property to marital property.
APP A p. 4. RA 173.
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It is necessary to renenber that Don’s income is all marital
money, ' so anything that is traceable to the expenditure of his

funds is going to create marital property.

Now that the terns of the contract are being enforced and
interpreted, Don no |onger |ikes the agreenent he made, but the
evidence is quite clear that it was the intent of both parties to
mai ntain a separate property interest, even if it was comi ngl ed.
This Court has held that even when a person nmakes a bad bargain,
it is not for the trial court to provide relief for a party who
voluntarily enters into an agreenent. Janmeson v. Janmeson, 1999

S.D. 129, 120, 600 N.W2d 577.

Don’s suggestion that the parties’ actions during the
marriage are better indicators of the parties’ intent sinply
i gnores the requirenents of contract interpretation. The parties
intent during the marriage (as opposed to at the tinme of entry
into the PMA) is not relevant to the contract interpretation
before this Court. The only time intent is relevant is when a
contract is anmbiguous, in which case the court nust determnine the
intent of the parties at the tine of the making of the agreenent:
“when there is an anbi guous contract, evidence nust be introduced
to determine what the intentions of the parties were and .. such
evi dence creates a question of fact[.]” Gil M Benson Living Tr.
v. Physicians Ofice Bldg., Inc., 2011 S.D. 30, 16, 800 N W2d

340. However this Court has also made clear in Roth v. Roth, 1997

" This is in contrast to Angela’s income which comes from

her separate property.
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S.D. 75, 716, 565 N.W2d 782, when discussing a prenarital
agreenent, that the contract was not ambi guous sinply because the
parties did not agree on its construction or their intent upon
executing the contract, but it was anbiguous only if it was
capabl e of nore than one neani ng when read objectively by a
“reasonably intelligent person who examined the context of the

entire integrated docunent.” [Enphasis added.]

Angel a' s decision to deposit her separate funds into joint
accounts does not defeat her claimto separate property as set
forth in Paragraph 9 of the PMA. APP A p. 3, RA 173. Further,
she testified the reasons she woul d deposit noney into joint

accounts was based on the foll ow ng:

- Her separate #7191 account did not have check-witing
privileges. TR 255:21-22

- She could easily trace transfers into a joint account. TR
256:4-7; 20-23

- She woul d deposit her separate funds into a joint account
that did have check witing capabilities to purchase
separate property. TR 345: 8- 18.

- It was convenient to transfer her separate funds to the
joint #7183 account. TR 347:8-11. Don was her investnent
advi sor at Edward Jones. TR 347:22-23.

-There was no bank in Pine Ridge, South Dakota. TR 592: 3-5.
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Wil e her reasoning is irrelevant to the tracing, Paragraph
9 of the PMAis clear that no act has the effect of anending the
PMA. In fact, Don conpletely ignores the preanbl e | anguage in
Paragraph 9 which has two conpel ling provisions consistently
over - looked by Don. First, Paragraph 9 states: “No statenent or
act by either party, fromand after the date of this Agreenent,
shall| have the effect of amendment, of modifying this Agreement.”

[ Enphasi s added]. Paragraph 9 goes on to state:
In addition, under no circunstances shall the
following events, either individually or collectively,
be construed as evidence of any intention, express or

i mplied, or of any agreenent, actual or inplied, to
change the character of separate property:

* * k%

C. The conmingling of either spouse of his or
her separate funds with the separate or separate (sic)
funds of the other party or with any nmarital property;

[ Enphasi s added]. APP A p. 5. RA 173.

Further Don's own financial expert, M. Harjes,
acknowl edged Angel a had a separate interest in assets that were
purchased with separate funds that flowed through joint accounts.
For example, M. Harjes agreed Angela has a separate interest in
her Taco John's Sinple I RA #0314. TR 1429: 15-17. Al though M.
Harjes did not quantify the separate interest, the |IRA was
created with funds transferred through the joint account. See EX
1K, Schedul e AC-4, Bates #27764. M. Harjes agreed Angela has a

separate interest in the current narital hone and the condo sale
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proceeds, although he does not quantify the separate interest. TR
1429: 22-25; 1430: 1-4, 15-18. These assets were purchased with
transfers through the joint #7183 account. EX 1K, Schedule RE-1
Bat es #27838, & Schedul e RE-2, Bates #27850. M. Harjes further
agreed that conmingling of marital and separate property does not
necessarily extinguish a separate property interest. TR 1436: 24-
25; 1437:1-4. Don's current position is contrary to his own trial
expert's testinony regarding the tracing of separate funds

t hrough joi nt accounts.?

The nmere act of Angela putting her separate funds into a
joint account did not extinguish her separate property interest,
as she could not nodify the PMA by virtue of her actions. Her
expert tracing report preserved her separate property claimin
accordance with the application of all the terns of the PMA. The
ternms of the PMA deternine if an asset is Angela's separate
property, marital or a conbination of both marital and separate
property. Don is reading paragraph 7 of the PMA in a vacuum and

is ignoring the other provisions of the contract.

The trial court properly construed the docunent as a whol e.

| SSUE 3

THE CONCEPT OF A MARI TAL LCAN EXI STS PURSUANT TO PARAGRAPH
9F OF THE PRE- MARRI AGE AGREEMENT.

8 Appellant states on his page 10, under section B, “the

Trial Court adopted Angela’s FOF 155.” Angela’s proposed
Fi ndings did not contain a FOF 155.
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Par agraph 9F of the PMA provides:

In the event that marital property or separate
property of either party is contributed toward
separate property or debts of the other, such
contribution shall be deened a | oan, payable on
demand, without interest, unless the parties agree
otherwise, in witing. [Enphasis added.] APP A p. 6.
RA 173.

Contrary to Don's claim VCG did not invent the concept of the
marital loan; the parties did that in January 1993 during the

drafting of the PMA

The trial court adopted Angel a's expert traci ng net hodol ogy
as it pertained to the marital |oans. FOF 158, 4-8-16, p. 45. RA
3194. FOF 573, 4-6-16, p. 153. RA 3194. The general nethodol ogy
used when tracing Angela's separate property was that separate
assets remai ned separate property, with any marital contributions
designated as a loan fromthe marital estate. See PMA paragraph
9F, APP A p. 6. RA 173. Don is quick to criticize Angela's
experts’ use of the marital loan methodol ogy, yet Don did not
provide any alternative theory at trial as to howto deal with
the marital | oan | anguage in Paragraph 9F. Nor did Don point out
to the trial court the effect of elimnating the | oan concept.
The only party setting forth a nmethodol ogy on howto treat the

marital | oan concept in Paragraph 9F of the PMA was Angel a.
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Par agraph 9F of the PMA defines how a marital loan is
created. APP A, p. 6. RA 173. Angela's financial expert explained
the marital | oan as follows:

Yes. Looking at Page 6 of the pre-marriage agreenment, which

was provision 9F, ... “I'n the event that marital property or

separate property of either party is contributed toward

separate property or debts of the other, such contribution
shal |l be deened a | oan, payable on denmand w t hout interest
unless the parties agree otherwise.” So it’s based on this

provision that if marital funds get paid toward a separate
asset, it creates a marital [ oan. TR 968: 3-13.

Don's claimthe marital | oan concept was "fiction"
| acks nerit. Don's own expert, M. Harjes, acknow edged at trial
that he uses the sane direct tracing nethodol ogy and the pro rata
approach when preparing his own tracing analysis. TR 1435: 8-19.
Don's expert al so acknow edged the terns of a PMA supersede
traditional tracing nethodol ogi es.
Q Yes. If you have an antenuptial contract that’s
provided to you, or a pre-marriage agreenent, and
you’ re asked to do a tracing, you have to formulate

your nethodol ogy to the terns of the pre-narriage
agreenent; is that correct?

A Yes.

Q And sonetinmes you have to stray fromthe standard
met hodol ogy, because the contract terns of the pre-
marri age agreenent would dictate what you had to do?

A Yes.

TR 1436: 2-12. (Testimony of T. Harjes)
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VCG had to apply the marital | oan nethodol ogy in certain
circunstances in accordance wi th Paragraph 9F of the PVA. APP A

p. 6. RA 173.

The actions of the parties created marital |oans during the
marri age, whether or not the parties understood that was
occurring. The issue of Angela's “intent” during the marriage IS
irrelevant as to how VCG treated repaynent of the nmarital |oan
bal ances noted in the tracing report.® The intention is
mani f ested by the | anguage of the agreenent and thus is to be
enforced. Snetana v. Snetama, 2007 S.D. 5, 116, 726 N.W2d 877.
Both parties' experts testified it is common for parties not to
understand the nmovenent of funds and how that inpacts tracing.
Ms. Loeffler of VCG stated:

Q Now, in your experience as a financial expert, is it

conmon for parties to not understand the consequence

of certain nmovenent of funds and how that inpacts a
formal tracing?

A Yes. I would say it’s very common. When we meet with
parties doing tracing, they often don’t realize that
by certain actions and novenents of their funds that
their separate or non-marital clains can be negatively
i mpact ed.

TR 970: 1-9.

M. Harjes testified to the follow ng on cross exam nation:

® Don misapplies the case law on a party being bound to
their stated “facts.” What Angela thought she was doing
is not the sane as what the contract actually does.
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Q Vel |, have you worked with clients who have not been
financially savvy?

A Yes.

Q Have you worked with clients who do not have an
under st andi ng of financial issues?

A Yes.

Q Have you worked with clients who did not understand
contract terns?

A Yes.

Q Have you worked with clients who do not understand how
to read a financial statenent?

A Yes.

Q And have you worked with clients that do not
under st and how your firm has handl ed his or her
nonmarital tracing anal ysis?

A Initially, that’s usually the case. But by the end,
typically, they’re on board.

Q Not al ways, though; right?

A They mght not like the results. I'll say that.”

TR 1496: 3-25; TR 1497: 1.

Angel a should not be held to the standard of an attorney to
understand contract interpretation. Angela did not graduate from
coll ege. TR 304:25; 305:1. The fact she failed to understand how

the marital | oan concept worked does not extinguish the concept
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set forth in the PMA. The docunent speaks for itself. On nore
than one occasion during the trial, Judge Day confirmed his
under st andi ng that Angela was relying on her experts and that she
accepted their traci ng nmet hodol ogy and concl usi ons. See for

exanpl e: TR 356:4, 12, 15, 19; 357:2.

The trial court Court adopted VCG’s methodology and tracing
analysis as it pertained to the marital | oan concept in Paragraph
9F of the PMA. It was the only nethodol ogy on the narital |oan

concept set forth at trial

| SSUE 4

THE CREATI ON OF THE MARI TAL LOANS DI D NOT REQUI RE
MJUTUAL CONSENT.

The trial court previously concluded in the August 5, 2014
Fi ndi ngs of Fact and Conclusions of Law the PMA was valid and
enforceable. COL 16, 8-5-14, p 14. APP D. RA 319. The trial court
found that the parties voluntarily entered into the agreenent,

whi ch included the provision on the creation of marital | oans.

Don's argunent that mutual consent was needed to create a
marital loan is contrary to the terms of the PMA. Once again, Don
i gnores the clear and unanbi guous | anguage i n Paragraph 9F of the
PMA whi ch st at es,

In the event that marital property or separate

property of either party is contributed to separate

property or debts of the other, such contribution
shal |l be deened a | oan, payable on demand, without
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interest, unless the parties agree otherwise, in
writing. [Enphasis added.]

APP A, p. 6. RA 173.

Don argues that because the section states the loan is
payabl e on demand wi thout interest that consent is necessary. He
confuses the creation of the loan with the paynent of the |oan
The traci ng showed the payoff of the |oans and the remaining

| oan, which is a narital asset.

Marital |oans were created automatically pursuant to this
paragraph as the word "shall" is used in this section. No consent
was needed. In fact, the |anguage regarding witten agreenent is
necessary only if the parties did not want it to be a marital
| oan. “When the neani ng of contractual |anguage is plain and
unambi guous, construction is not necessary.” Pesicka v. Pesicka,
2000 S.D. 137, 16, 618 N.W2d 275. The trial court’s
interpretation is consistent with the | anguage of the PMA, and
the parties mutually consented to the PMA terns, including the

concept of a marital | oan

CONCLUSI ON

One of the prinary goals of Pre-Marriage Agreenents is to

alter state-prescribed property rights, which would otherw se

arise on dissolution of marriage. Pre-marriage

36



agreenents include the right to contractually di spose of separate
and marital property. Wal ker v.Wal ker, 2009 S.D. 31, 121, 765

N.W2d 747. COL 6, p. 170. RA 3194.

This case involved a long trial with thousands of pages of
exhi bits. Judge Day paid close attention during the trial as was
obvi ous by his clear understanding of the exhibits and the

testinmony. *°

The parties disagreed on factual matters, but “The trial
court is the judge of credibility and it is the trial court’s

duty to weigh the testimony and resolve any conflicts.” Estate of

Smid, 2008 S.D. 82, 756 NNW2d 1

The trial court was charged with interpreting the terns of
a valid contract. The trial court did not rewite the contract,
the court interpreted the terns in the manner as witten and as a
whol e, and with the understanding of the stated purposes of the
PMA. Don’s attempt to pick and choose which portions should apply

was properly rejected by the trial court.

This Court should affirm in its entirety, the trial

court’s decision.

NOTI CE OF REQUEST FOR ORAL ARGUMENT

Appel | ant respectfully requests Oral Argunent.

05ee for exanple: TR 357:20; 430:2; 497:6; 726:2,5; 781:23;
893:5,18; 894: 10-16.
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Respectfully submitted this 27'" day of Cctober, 2016.

/s/ Linda Lea M Viken

Li nda Lea M Vi ken

VI KEN & RI GA NS LAW FI RM
Co- Counsel for Appellee
4200 Beach Drive, Ste. 4
Rapid City SD 57702

(605) 721-7230

/s/ Shelly D. Rohr

Shelly D. Rohr, M nnesota Attorney
I.D. No. 0216392*

WOLF, ROHR, GEMBERLI NG & ALLEN, P. A
Co- Counsel for Appellee

400 North Robert Street

Suite 1860

St. Paul, M 55101

(651) 222-6341

*Order to Admit Nonresident Attorney dated March 9, 2015.
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APPENDIX A

PRE-MARRIAGE AGREEMENT

~THIS AGREEMENT is made and entered into this 22nd day of January, 1983,

by and between DONALD M. CHARLSON of St. Louis, Missouri, and ANGELA K.
(JOHNSON) SMOOT of Belle Fourche, South Dakota,
PURPOSE AND INTENT

The parties intend to be mattied to each other on January 23, 1983. Both Don
and Angie have been previously martied and divorced. Don has three children from a
prior marriage, namely Jeremiah, age 13; Jennifer, age 11; and, Christina, age 9.
Angie has two children from her prior marriage, namely Christopher, age 11; and
Staci, age 7. Both of the parties recognize certain reaiities of life, namely the certainty
of death and the potential for divorce or separatidn. The purpose and intent of this
agreement is to (1) specificaily identify the separate assets and liabilities of each party
accumuiated prior to the marriage and existing as of the date of this Agreement; (2) 10
relinquish the right of each party that may or will arise solely by virtue of the martiage
relationship as against the separate propetty of the othet; (3) to define the rights of
each party to the property acquired during the course of the marriage; and, {4) to
.recognizé the rights of each party to dispose of separate property duting their lifetime
and upon death. i is not the purpose and intent of this Agreement ta provide for,
facilitate or otherwise induce separation or divoree; to the contrary, this Agreemaent is
made and entered into specifically in contemplation of marriage.

1. DISCLOSURE OF ASSETS:

Each party has, prior io the execution of this Agresment, provided to the other a
full and complete accéunting of all assets and liabilities existing as of the date of this
Agreement. Don has altached his list of assets and liabilities to this Agreement as
Exhibit "A". Angie has attached her list of assets and liabilities to this Agreemsnt as

Exhibit “B*. Both exhibits are specifically incorporated herein by reference, as though
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sach exhibit had been specifically set out in detail. The parties have utllized their best
business_ judgment and good faith in placing values on the assets fisted in the vatious
exhibits, but have not obtained formal appraisals of any such assets. Fach party
represents to the other, however, that the listing of assets and the value placed on the
assets constitutes a reasonable appmximétion of each party's assets and liabilities,
but neither party represents that the balance sheet is a precise compilation, and further
understands that the information was prepared informally by each party and was not
prepared by professional accountants or appraisers. Variation in the vaiue of the
assets, at any time in the future, shall not affect the validity of this agreemaent.

2. SEPARATE PROPERTY:

A Each party acknowledges and agrees that all property acquired and
owned by the other as of the date of this Agreement shall be and remain the sole and
separate property of that party. Each party, for himself or herself, and his or her heirs,
sxscutors, administraiors, succassors and assigns specifically relinquishes and
disclaims any and all right, title, interest and claim of every kind or nature, regardiess
of the nature or source of that right, which 'will or may otherwise arise by virtue of the
- mariiage.

B. During fifetime, each patty shall retain the sole and separate ownership
and contro! of his or her separate propety, and shall be free lo manage, seli, controt or
otherwise dispose of such separate praperty.

C. Separate property as used in ihis Agreement shall include not only the
assets described on attached Exhibits "A" and "B" but shali also include gains, income,
income, interasts, dividends, profits, and any other increases in value or decreases in
debt, and fssues therefrom.

D Each party shall be fres to replace assets owned by him or her at the time
of this Agreement, and to sell or otherwise receive proceeds atlributable to separate

property of each. The replacement and proceeds of separate property shall be and
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remsin separate property, énd shall not lose their character as separate property
solely by change of the form or nature of the assef. -

E. Property-received by sither party through gift or inhetitance shall remain
the 'sole and separate prbperty of the party so receiving or inheriting.

F. Employment benefits inciuding, but not limited to, pension, profit-sharing
or any othet employee benefit programs or plans shall remain the sole and separate

-property of the party so employed, and such benefit plan shall remain separate
property, even following the marriage of the parties. Each party relinquishes any
claim, right, interest ot titls to ihe'empioyea benefit plans of the other, and such pians ,
shall not be subject 1o division in the event of death, separation, or dissolution of the
marriage.

3. ELECTIVE SHARE:

Upon death, each party shall be free to dispose, by will or otherwise, ail of the
property or property righis that each party now has freeiy and voluntarily, as though the
marriage did not exist. The claim of each parly relinquished and disclaimed hersin
shall include, but is not iimited to, the right to elsct against the will, or 10 receive any
award of an slective share against the estate of the deceased spouse, as provided by
SDCL Ch. 30-5A.

4, MARITAL PROPERTY:

Except as specifically provided above, property acquired by the parties from
and aftor the date of their marriage, and continuing throughout the marriags, shall be
deemed marital property. No waiver, ralease or relinguishment of any right, title, claim
or interest in and to the separate property of the other shall be construed as a
relinguishment of any right or interest in marital property. Propetly acquired from and
after‘ihe date of the martiage, and continuing through the course of the matriage, shall

remain marital property regardiess of designation of title or ownership of such assets.

e
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COMMINGLING:

Parties shall use their best efforis to prevent any commingling of separate

property. The comm'inglfng of separate property, or the failure to segregate separate
property, shall not be construed as 1o change the character of separate property or
otherwise result in a change qf separate' properly to matital propery.

8. DISPOSITION OF PROPERTY:

As set forth above, each party shall be free, at all times, to dispose, transfer or
convey, for consideration, gift or otherwise, any and all interest in his or her separate
| property. Each party agreaes td join, as may be necessary, in any document of.
conveyance, transfer or h‘:ortgage requested by the other, in order to carty out transfer

of conveyance of separato properiy.
7. ORDINARY LIVING EXPENSES:

The parties agres to create, upon marriage, a jointly owned bank account, and
each agrees o deposit into such account, earnings or separate propetty, at an amount
necessary o pay ordinary and necessary living expenses of the paries, and any
acquisition of marital property. The paymeﬁt ot other ordinary living expenses, such as
taxes, insurance, utilities, and miscellaneous repairs shall be paid from the joint
marital bank account,

8. DEBTS:

A Debts incurred by either party prior to marriage sﬁail remain the sale and
separate obligation of the party which incurred the debt. Neither party shall be liable
for the debts of the other paity incurred prior to mariiage.

B.  Debts incurred by either party after the martiage, relating to the separate
property of each party, shali be and remain the sole obligation of the party which
incuried the dabt. Any indebtedness incurred by Angie after marriage shalt remain her
sole and separate obiigation: and, any indebledness incurred by Dorn during the

course of the mariage shall remain his sole and separate obligation.
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C. The parties shall be mutually fiabie only for debts incurred in the name of

both parties, and with the specific knowledge, consent and written undertaking of any
such obligation. Neither parly shall bind, or atternpt to bind, the other to any
indebtedness except on writien consent.
| D. Neither party shall submit or prepare any financial statement or
docu.mant of similar nature, for submission to any creditor or praspective creditor of the
parties, making reference to any marital assets or the separate assets of the other
party, without written consent. |
E. Each party shall indemnify and hold harmless the other from any fiability
arising from fallure to comply with this provision.
9. ORAL STATEMENTS:
No statement or act by either party, from and after the date of this Agreasment,
shali have the effect of amendment, of modifying this Agresment. All property which
- may othetwise be designated as marital property may become or be treaied as maritai
property, except by specific, written amendment to this instrument. In addition, under.
no circumstances shall the following events, either individually or coliectively, be
construed as evidence of any intention, express or implied, or of any agreement,
actual or implied, to change the character of separate pmperty
A." The filing of a joint income tax retun:
B, The designation of either spouse as a bensficiary of the other spouse's
estate, by will or by life insurance;
C. The cemmingling of either spouse of his or her separate funds with ths
separate of separate funds of the other party or with any marital property,
L. Any oral statements by either party;
E Any wiitten document by either party, other than an express written

agreement specifically amending this agreement:
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F. Payment of any maritat funds toward any separate obligation of the other

party, other than as provided for ordinary and reasonable living expenses. [n the

event that marital property or separaie property of either party is contributed toward

separate property or debts of the other, such conitibution shall be deemed a .Ican,
- payable on demand, without interest, unless the parties agree otherwise, in writing.

10. AMENDMENT:

This Agreement may be amended by the parties only by express, written
document, specifically referring to and amending this Agreement. Any such
amendment shall be executed by the pariies with the same formality as this
Agreement, shall be executed in duplicate, and shall be specifically attached to and
made a part of this Agreemant. No other type of agreement, oral or written, shall have
the effect of amendment.

11. LEGAL REPRESENTATION:

Don acknowladges that this Agreement has been prepared by legal counsel for
Angis, the law firm of Carr & Pluimer, P.C. of Belle Fourche, South Dakota. Angle's
attorneys have not and do not purport to advise Don or to make any representations to
him. Each party has had the benefit of separate representation by legal counsal of
their choice. Each party furiher represents they have road this Agreement in its
entirety, have fully examined the schedule of assets of the other, have had an
opportunity to have any matters explained to them by the other or by their attorney.
Each party fully understands the purposés, terms, provisions and legal consequences
of this Agreement.

12. OTHER DOCUMENTS:
Each pany agrees to execute any and all other formal document that may be

deemed necessary or advisable to carry out the terms of this Agreement.
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13. BINDING EFFECT: |

- This Agreement shall be binding 'upon the parties, their iegal representatives,
heirs and creditors.

14, EFFECTIVE DATE:

This Agreemsnt shall become efrecti.ve upon the date of the marriage of the
parties whether before or after the anticipated date.
15. GOVERNING LAW:

This Agreement is made and executed in the State of South Dakota, and shall.
be governed by the laws of the Stats of South Dakota notwithstanding the fact that the
parties may, from time to time, reside in some other jurisdiction. Venue of all
proceadings to interpret this Agreement shall be held in Butte County, South Dakota.
16. SEVERABILITY OF PROVISIONS:

- In the event that any portion of this Agraement is determined to be invalid or
unanforceable, éuch determination shall not effect the validity or enforcaability of any
other provision herein.

17. REVIEW:

The pariies intend to review this Agreement five (5) years from the date heraof,
No modifications will be implied by such a review, and any amendments or changes
shall conform to the requirements of paragraph 9. This provision for review is optiona!
with the parties, and the failure fo review shail not affect the validity of any portion of
this agreement.

18. ENTIRE AGREEMENT:

This document represents the entire understanding and agreement between

the parties, and incorporates alf prior discussions. There are no oral agreements of

representations made by either party other than is specifically sst forth herein.
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Executsd in duplicate this 22nd day of January, 1993.

DONALD M. CHARLSON ANGEIA K. (JOHNSON) SMOOT

STATE OF SOUTH DAKQTA )
- )ss.
COUNTY OF BUTTE )

On this, the 22nd day of January, 1993, before me, the undlersigned Notary
Public, personally appeared Angela K. (Johnson) Smoot, known to me or satisfactorily
proven to be the persch whese name is subscribed o the within Pre-Marriage
Agreement and acknowledged that she exacuted the same for the purposes therein
contained, as her free act and deed.

in Witness Whereot, | hereunto set my hand and official seal.

oy

NOTARY PUBLIC

B i, ?:l .'t:\_:“"-:"‘: t:;\ oy
T N

STATE OF SOUTH DAKOTA )
\SS.

COUNTY-OF BUTTE )

~ On this, the 22nd day of January, 1993, before me, the undersigned Notaty
Public, personally appeared Donald M. Charison, known 10 me or satisfactorily proven
fo be the person whose name is subscribed to the within Pre-Martiage Agreement and
acknowledged that he executed the same for the purposes therein contained, as his
free act and deed.

‘In Witness Whereof, | hersunto set my hand and official seal.

2

NOTARY PUBLIC
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ATTORNEY'S CERTIFICATION

COMES NOW Richard A. Pluimer of the law firm of Carr & Pluimer, P.C,,
Attorneys at Law, Belie Fourche, South Dakota, and hereby acknowledges that he has
representad the interests of Angela K. (Johnson} Smoot in matters relating to the
Agresments set forth herein. | represent that | have fully advised Angie of her property
rights and the legal significance of the Agreement. Angie has represented to me that
she understands the terms and legal conseguences of this Agreement, and has freely
and voluntarily executed the Agreement in my prasence.

CARR & PLUIMER, P.C.

o iad S

RICHARD A. PLUIMER, Attorney for
Angela K. (Johnson} Smoot

P.O. Box 580

Belle Fourche, SD 57717-0580
{605) 892-8383

Don's attorney, Michael McKnight, will provide letter certification to follow and

he attached hereto.
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EXHIBIT 'B’

Financial Statement of Angela K. Smoot

Social Security No. 503-72-1160

Date of birth: “July 27, 1956
Assets: _ Value of Angie's interest
1. Family corporations?
a. TJPR, Inc.2 _ $100,000.00
b. STI, Inc. 160,000.00
C. JMCCS, Inc. _ Lass than 10,000.00
2, House equityd 2,800.00
3. Checking account | Approximately 2,000.00

4, Edward 0. Jones & Co.
Account No. 570-04012-1-8 consisting of monay
market accounts, stocks and mutual funds having '
an accumulated balancs as of December 31,1992 68,645.65

5. Personal propetty consisting of two vehicles,
househoid furnishings and miscellaneous personal

property 20,000.00
Liabilities:

1. Rémaining balance on mortgage for Angie's residence 58,000.00

- 2. Business debis personally guarainteed by Angie 90,000.00

YThe corporations listed herein consist of three Taco John's business operalions, in which Angie owns
50% of the stock of each corporation. The corperations own Tace John's businesses in Pine Ridge, Belle
Fourche, and Mission, South Dakota.

2At the time this exhibit is prepared, an offer has been mads to purchase the sole asset of this
corporation, which consists of the Taco John's business located in Pine Ridge. The terms of the pending
offer contemplate a sale of the entire asset for $200,000. Angie's 50% interest will generats
approyimately $100,000--§75,000 in the near {uture and the additional $26,000 payable at soms future
date, the exact ime and circumstances of which have not been defermined.

3At the time of 1he making of this agreement, Angle is in the process of and has accepted an offer to sell
her residence in Belle Fourche, which according to realtors projected closing statement, will yisld net
equity 10 Angie of $2,800 afler deduction of all costs of sale and payment of alf existing debt.

10

APPELLEE'S APPENDIX 000011



APPENDIX B :
State of Minnesota District Court
Olmsted County Third Judicial District
[ Court File Number: 55-FA-13-1830 |

Case Type: Dissolution without Child

Notice of:
JLL I FRIEDERS X | Filing of Order
206 S BROADWAY STE 611 Entry of Judgment
P O BOX 968 Docketing of Judgment

ROCHESTER MN 55%03-0968

In Re the Marriage of: Donald M. Charlson, Petitioner, and Angela K. Charlson, Respondent

You are hereby notified that the following occurred regarding the above-entitled matter;

X | An Order was filed on October 30, 2013.

Judgment was entered on .

You are notified that judgment was docketed on

at in the amount of $. Costs and interest will accrue on this amount from the
date of entry until the judgment is satisfied in full,

Dated: October 31, 2013 Charles L. Kjos
Court Administrator
Olmsied County District Court
151 S.E. 4th Street 5th Floor
Rochester MN 55904
507-206-2400

cc: AMBER MARIE LAWRENCE

A true and correct copy of this notice has been served pursuant to Minnesota Rules of Civil Procedure,
Rule 77.04,

YBrien & Wolf, L.~
Law Offiges

Feceived _ﬂ Z)l J_?/ﬁ

MNCIS-FAM-118 STATE Notice Rev. 0942013
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55— FA - 13— 1830 :
0RD {
Order— Other

852710

———

starzorunnesora ||INNNIEIIN
FAMILY DIVISION
COUNTY OF OLMSTED THIRD JUDICIAL DISTRICT
In Re the Marriage of;
Donald M. Charlson,
Petitioner, ORDER

and

Angela K. Charlson,
Court File No. 55-FA-13-1830

Respondent.

The above-entitled matter came before the Honorable Jodi L. Willilamson, Judge
of Olmsted County District Court, on October 15, 2013, at the Olmsted County
Government Center, Rochester, Minnesota, upon Petitioner's Motion to establish venue
regarding the parties’ Pre-Marriage Agreement.

APPEARANCES: Amber M. Lawrence, Esq., and Arianna B, Halper, Esg.,
Lawrence & Dittrich, P.A., Rochester, Minnesota, appeared on behalf of Petitioner who
was persenally present. Jill |. Frieders, Esq.,, O'Brien & Wolf, L.L.P., Rochester,
Minnesota, and Eva Cheney Hatcher, Esq., Cheny-Hatcher & McKenzie, PLLC, Apple
Valley, Minnesota, appeared on behalf of Respondent who was aiso personally present.

The parties agreed to defer all other pending motions for future hearing in
Olmsted County.

The parties executed a Pre-Marriage Agreement on January 22, 1993.The
Agreement is clear and unambiguous. Each party was competent at the time of the
signing and had access to competent counsel,

D
Paragraph 15 of the parties’ Pre-Mairiage Agreement states: F“““E

ypdien & Woll, LLP geT 3 0-201
{.aw Offige:
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This Agreement is made and executed in the State of South Dakota, and
shall be governed by the laws of the State of South Dakota
notwithstanding the fact that the parties may, from time to time, reside in
some other jurisdiction. Venue of all proceedings to interpret this
Agreement shall be held in Butte County, South Dakota.

Petitioner moved the Court to find that Olmsted County was the proper venue for
determining all issues pertaining to the Pre-Mairiage Agreement. Respondent argued
that the proper venue for deciding such issues is Butte County, South Dakota, the
venue that the parties agreed to when the Agreement was executed.,

Public policy favors enforcing a forum selection clause in a contract freely
entered into by parties who engaged in arm’s length negotiations. Hauenstein &
Bermeister, Inc. v. Met-Fab Indus., Inc., 320 N.W.2d 886, 889 (Minn. 1982). Such a
clause is enforceable unless it is shown by the party seeking to avoid the agreement
that to do so would be unfair or unreasonable. fd. at 890, Factors to consider in
determining whether the clause is unreasonable are (1) whether the chosen forum is a
seriously inconvenient forum; (2) the agreement is one of adhesion; and (3) the
agreement is otherwise unreasonable. /d.

To be “seriously inconvenient,” one party would have to be “effectively deprived
of a meaningful day in court.” Id. (quoting M/S Bremen v. Zapata Off-Shore Co., 407
U.S. 1, 7, 19 (1972)). Petitioner has not established that such a conseguence would
result if the issues pertaining to the Agreement were determined in Butte County, South
Dakota.

The Pre-Marriage Agreement was also not a contract of adhesion. In a letter
dated January 25, 1993, it appears that Petitioner reviewed the Agreement with an
attorney and was advised of its legal significance prior to its signing. In addition, the

letter indicates that the Agreement was proposed by Petitioner and that he would be

2
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“freely and voluntarily” signing if. Petitioner has not provided any additional evidence to
suggest that forum selection clause in the Agreement is unfair or unreasonable.
IT IS HEREBY ORDERED:
1. That Butte County, South Dakota, is the proper venue to determine any issues

regarding the validity and enforceability of the parties’ Pre-Marriage Agreement.

Dated: October 29, 2013 BY THEECOURT:

e / LA DN

Hororable Jodi L. Williamson
District Court Judge

cc Amber M. Lawrence and Arlanna B. Halper, Attorneys for Petitioner
Jill 1. Frieders and Eva Cheney Hatcher, Attorneys for Respondent
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APPENDIX C

STATE OF MINNESOTA DISTRICT COURT
FAMILY DIVISION
COUNTY OF OLMSTED THIRD JUDICIAL DISTRICT

In Re the Marriage of:

Donald M. Charlson,

Petitioner, SUPPLEMENTAL ORDER
and

Angela K. Charlson,
Court File No. 55-FA-13-1830

Respondent.

The above-entitled matter came before the Honorable Jodi L. Williamson, Judge
of District Court, on April 15, 2014, at the Dodge County Courthouse, Mantorvilie,
Minnesota, upon Petitioner's Motion for New Hearing, Amended Findings of Fact, and
Conclusions of Law.

APPEARANCES: Amber M. Lawrence, Esq., Lawrence & Ditirich, P.A,,
Rochester, Minnesoia, appeared on behalf of Petitioner who was personally present.
Jill I. Frieders, Esqg., O'Brien & Wolf, L.L.P., Rochester, Minnesota, and Eva Cheney
Hatcher, Esq., Cheny-Haicher & McKenzie, PLLC, Apple Valley, Minnesota, appeared
on behalf of Respondent who was als_o personally present.

On October 30, 2013 the Court issued an Order regarding a forum seiection
clause of a pre-nuptial agreement executed by the parties on January 22, 1993.
Petitioner moved to amend the order and the Court granied a time extension for good
cause to January 14, 2014. The Court was on medical disability leave commencing
January 13, 2014. The case was heard at the earliest convenience of the parties and

‘Court and no inference shall be made for against either party due to the delay in hearing

Petitioner's motion. FHLE@
| O'Brien & Wolt, LLF -
Law Officps APRYE { 20%
BB EE'S APRENLIRGO0016




The forum-selection clause of the Pre-Marriage Agreement is clear and
unambiguous. At no time did this Court intend to interpret the validity or enforceability of
the Pre-Marriage Agreement as a whole, as that must be decided by the Court in Butte
County, South Dakota.

IT 1S HEREBY ORDERED:

| 1. That Petitioner's motion is denied in its entirety.

2. That Respondent’s motion for attorney fees is denied.

Dated: April 21, 2014 _ BY COURT:

Hoforable Jodi L. Williamso
District Court Judge
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APPENDIX D

STATE OF SOUTH DAKOTA ) IN CIRCUIT COURT
S8
COUNTY OF BUTTE ) FOURTH JUDICIAL CIRCUIT
ANGELA K. CHARLSON y  Civ.No. 14-06
)
Plaintiff, )
)
V. )
, ) FINDINGS OF FACT AND
DONALD M. CHARLSON ) CONCLUSIONS OF LAW
) _
Defendant. )
)

The above-entitled matter having come before this Court for a trial to the court on the 8™
day of July, 2014, the Honorable Michaei W. Day presiding. The issue to be determined is the
validity of the Pre-Marriage Agreement of the parties. The Plaintiff was personally present and

| represented by her counsel, Linda Lea M. Viken. The Defendant was personally present and
represented by his counsel, Michael K. Sabers. Eva Cheney Hatcher, one of the Minnesota
attorneys for Plaintiff in her divorce action, was also present.

The parties stipulated to the admission of all exhibits, Plaintiff’s Exhibits 1 through 14
and Defendant’s Exhibits A through G which were received and admitted. The parties_\submitted
pre and post-trial submissions as well as proposed findings and conclustons. Testimony at trial
was provided by Defendant, attomey Michael McKnight, attorney Richard A, Pluimer, and the
Plaintiff. The Court having considered all the records and files herein, including all the
submissions, as well as the evidence introduced, both oral and documentary, the arguments of
counsel, and having heard the testimony, and being fully advised as to all matters pertinent

hereto, the Court makes the following:

FILED
Page -1- £U5 05 2014
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FINDINGS OF FACT

1,

The matter before the Court is not a divorce action but instead an interpretation of a

document, a Pre-Marriage Agreement executed by the parties in the state of South Dakota.
2.

Plaintiff filed a Declaratory Judgment action, which included in part, an Order from the
District Court, Third Judicial District, Olmstead County, Minnesota, concluding that Butte
County, South Dakota, was the proper venue to determine issues of validity and enforceability of
the parties’ Pre-Marriage Agreement (hereinafter “Agreement”). Plaintiff’s Exhibits 9 and I0.
Angela’s verified pleadings list assets in South Dakota. Donald testified that he has interests in
property in South Dakota,

3.

The Summons and verified Complaint for Declaratory Judgment were personally served
upon Defendant on January 20, 2014.

4 \

Defendant, Donald Charlson, (hereinafter “Donald”) filed a Limited Pﬁrpose Answer to
Complaint for Declaratory Judgment and a Motion to Dismiss or Stay.

5.

Plaintiff, Angela Charlson, (hereinafter “Angela”) did not pursue this matter until the

Minnesota. Court decided the Motion referenced by Defendant in the Motion to Dismiss or Stay.

In essence, Plaintiff granted the Defendant his requested stay.

Page -2-
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6.

Defendant did not pursue his Motion to Dismiss, and the Court’s Order for this hearing,
agreed to by both counsel, established that the hearing was to determine the validity of the Pre-
Marriage Agreement (hereinafter “Agreement”).

7.
Angela testified that the parties had previously discussed having a Pre-Marriage
Agreement and both agreed it was necessary.
8.
The parties herein entered into the Agreement in the state of South Dakota, on the 22M

day of January, 1993, in Belle Fourche, South Dakota. Plaintiff’s Exhibit 1.

9.
At that time the parties entered into the Agreement both owned property in the state of
South Dakota. Angela was living in Belle Fourche, South Dakota, and Donald was also living in
Belle Fourche, South Dakota. The Agreement was supplemented with a letter writien b:}
Attorney Michael McKnight, who represented Donald in issues relating to the Pre-Marriége
Agreement. Plaintiff’s Exhibit 2.
10.
Both parties testified as to the reasons for the Agreement. Both had been through
“messy” divorces. Angela had given up assets in her previous divorce; assets that she had
counted on for retirement. Both parties had children from their previous marriage which they

wished to independently provide for. Angela testified that there was also a concern regarding

Page -3-
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whether her assets would be considered for Donald’s child support and alimony purposes.
Donald also testified that part of the reason for the Agreement was to protect Angela’s assets and
businesses. |
11
An alienation of affection lawsuit was seﬁed on Angela during the process of Donald’s
divorce. She hired Terry Quinn to be her attorney. Once Donald signed the settlement
agreement with his then wife, Teresa Charlson, her alienation of affection lawsuit against Angela
was dismissed, however, without prejudice. Plaintiff’s Exhibit 14, This was also a concern for
the parties.
12,
The parties’ Pre-Marriage Agreement provides as follows:
GOVERNING LAW:
This Agreement is made and executed in the State of South Dakota, and shall be
soverned by the laws of the State of South Dakota notwithstanding the fact that
the parties may, from time to time, reside in some other jurisdiction. Venue of alt

proceedings to interpret this Agreement shall be held in Butte County, South
Dakota, [Emphasis added.]

13.
\

The parties signed the Pre-Marriage Agreement in South Dakota and
selected South Dakota as the forum and venue to determine its validity and
interpretation.
14, -
The parties herein are parties to a divorce action filed in Minnesota, fn Re Marriage of
Donald M. Charlson v. Angela K. Charlson, Court File No. 55-FA-13-1830, District Court
Family Division, Third Judicial Circuit, State of Minnesota, County of Olmstead. Angela did not

raise the Agreement in her filing for her Minnesota divorce in her Verified Answer. Counsel for
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Angela represented to this Court at trial that neither Minnesota law nor South Dakota law would
require such disclosure.
[5.

Angela, with leave of the Minnesota Court amended her Counter-Petition and included

the existence of the Agreement. Plaintiff"s Exhibits 3, 6 and 7.
16.

Angela has not taken two inconsistent positions in front of two separate courts. In both
the Minnesota Court and in the South Dakota Court Angela has asserted the validity of the
subject Agreement.

17.

The Minnesota Court bifurcated the case and granted the parties a divorce on February
10, 2014. The issues remaining before the Minnesota Court are spousal maintenance, division
of property and debts, and other financial matters involving the parties. Plaintiff’s Exhibit 11.

18.

The Minnesota Court made the following Findings in its Order of October 29, 2013.

Plaintiff’s Exhibit 9. \
a. Each party was competent at the time of signing and had accéss to competent
counsel.
b. The Pre-Marriage Agreement was not a contract of adhesion.
19.

Upon Motien of Donald to m.odify the Order, the Minnesota Court sustained its former

position in its Order of April 21, 2014. Plaintiff’s Exhibit 10.

Page -5-
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20.
Donald testified that he had little recollection of any of the events surrounding the
preparation or signing of the Agreement, but alleged that he did not have the advice of competent

counsel prior to signing the Agreement.

21

Donald waived his attorney/client privilege and allowed his attorney, Michael McKnight
to testify.

22.

Mr. McKnight testified that he wrote the letter, Plaintiff’s Exhibit 2, and that while he had
no independent recollection of the writing of the letter, he could verify that the letter was on his
letterhead and signed by him. He further testified that he would not have written the letter were
it not factually accurate.

23,

The letter, ﬁlainrz’jj‘”’s Exhibit 2, stated that Mr. McKnight had counseled Donald
regarding his rights ;and that Donald would be freely and voluntarily signing the Agreement, and
that, in fact, it was his idea

24,

Mr. McKnight had represented Donald in a divorcé that was completed approximately
five months before the signing of the Agreement. He verified that Plaintiff’s Exhibit 13 was 2
document he had prepared and sent to the Divorce Court on behalf of Donald which accurately

sets forth Donald’s assets and debts at the time of his divorce. Shortly thereafter the parties were
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divorced. Plaintiff’s Exhibit 3.
| 25.
While he had no independent recoliection, Mr. McKnight verified that the fax, Plaintiff's
Exhibit 12, was property directed to his then office and contained a rough draft of a Pre-Marriage

Agreement from Richard Pluimer, attorney for Angsla.

26.

The document sent with the fax stated that it was “for discussion purposes only,” and

contained the financial disclosure statement of Angela (then known as Angela Smoot).
27.

Angela waived her attorney/client privilege and allowed her attorney, Richard Pluimer, to

testify. |
28,

Mr. Pluimer, Angela’s attorney, testified that he had placed a call to Mr. McKnight to see
if he was representing Donald, and then faxed Plaintiff’s Exhibit 12 to Mr. McKnight. He then
had a subsequent conversation with Mr. McKnight.

29,

Plaintiff's Exhibit 4 is a billing statement from Mr. Pluimer’s office at the time he was
representing Angela. It sets forth Services on January 21 and January 22, 1993, including a
teieﬁhone call with Mr. McKnight on January 21%. A further telephone call took place on
January 22" with Mr. McKnight after which the bill indicates that the final veréion of the Pre-

Marriage Agreement was drafted. The billings for the disbursements for the time period of the
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bill indicate that there were photocopies made, a fax was sent, and that there were telephone
charges. Plaintiff’s Exhibit 4 corroborates the testimony of Mr. Pluimer and Mr. McKnight.
30.
Donald did not raise an objection with his attorney, with Mr. Pluimer, nor with Angela,
that he was not prepared to sign the Pre-Marriage Agreement on the date that it was signed.

While he knew other South Dakota attorneys, he did not seek their counsel.

31.
Donald offered no testimony that he was coerced into signing the Agreement. He
testified that the wedding would have gone forward even if he had not signed it.
32.
Angela testified that if Donald had expressed concern about signing the Agreement, the
wedding could have been postponed, or they could have discussed changing the Agreement.
33.
The Court finds no significance in the fact that the parties did not initial the pages or that
Mr. Pluimer asked them to come back to his office and initial the pages afterwards. The Court\
finds no such legal requirement in the law. |
34,
Mr. Pluimer testified that he would not have allowed either party to sign th.e Agreement if
he had any doubt whatsoever that the parties were freely and voluntarily entering into the

Agreement.

35.

Mr. McKnight testified that he would not have allowed his client to sign the document if
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he felt he was not voluntarily doing so.
36.
The Court finds that Mr. McKnight .ancl Mr. Pluimer are credible witnesses.
37.

Angela testified, and it was uncontrbverted, that the parties were both given a copy of the
Pre-Marriage Agreement to read prior to signing; that Mr. Pluimer left the room while the parties
reviewed the documents, and that Donald raised no questions regarding her financial disclosure
or his own.

38.

Donald did not testify as to how the Agreement was “unconscionable.” Donald testified

that Angela did not force him to sign the Agreement.
39.

In Paragraph | of the Agreement, the parties agreed that they had a “full and comi)lete
accounting of all assets and liabilities” and that the “listing of the assets and the value placed on
the assets constitutes a reasonable approximation of each parties’ assets and liabilities, but
neither party represents that the balance sheet is a precise compilation,” and that the ;\xariation in
“the value of the assets, at any time in the future, shall not affect the validity of the aéreement”.
Plaintiff's Exhibit 2. |

40,
| Paragraph 11 of the Agreement, reads in pertinent part:
11, LEGAL REPRESENTATION:
Don acknowledges that this Agreement has been prepared by legal counsel for

Angie, the law firm of Carr & Pluimer, P.C. of Belle Fourche, South Dakota.
Angie’s attorneys have not and do not purport to advise Don or to make any
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representations to him. Each party has had the benefit of separate representation
by legal counsel of their choice. Each part further represents they have read this
Agreement in its entirety, have fully examined the schedule of assets of the other,
have had an opportunity to have any matters explained to them by the other or by
their attorney. Each party fully understands the purposes, tetms, provisions and
legal consequences of this Agreement, {Emphasis added.]

41,

Donald was (and continues to be) a Financial Planner at the time he signed the
Agreement and was Angela’s Financial Planner. He had discussed her debts and assets in that
capacity. Angela testified that she and Donald had indeed discussed her debts and assets because
that was instrumental in determining how much she could invest safely and still have money to
pay her debts. Donal& has not alleged that Angela’s disclosure of debts and assets was deficient
in any way.

42,

Donald had just completed a divorce approximately five months prior to the signing of
the Agreement and was aware of his debts and assets. As shown by Plaintiff’s Exhibits 3 and 13,
Donald had a negative net worth, so his asserting he had a zero net worth on his attachment to
the Agreement was correct and accurate. Donald’s testimony that {ae did not know his debts and

assets is not credible.

43.
Any Conclusion of Law deemed to properly constitute a Finding of Fact shall be

incorporated herein by reference.

Based on the foregoing Findings, the Court hereby enters the foltowing:
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CONCLUSIONS OF LAW

L.

The Court has gauged the credibility of the witnesses and weighed the significance of

their testimony. Kos? v. Kost, 515 N.W.2d 209, 212 (5.D. 1994).
2.

This Court has personal jurisdiction over the parties herein and the Agreement. The
parties signed a Pre-Marriage Agreement with a valid forum selection provision, which gives this
Court personal jurisdiction. Additionally, the parties own, or have an interest in, real property
located in the state of South Dakota, as shown by the parties’ affidavits and testimony.

3.

This Court has subject matterjurisdiption over Declaratory Judgment actions. SDCL
Chapter 21-24, The Court has jurisdiction to determine the validity of a Pre-Marriage
Agreement. SDCL Chapter 25-2.

4.

SDCL 21-24-3 gives this Court authority in a declaratory judgment action to determine
any question of construction or validity arising under an in;\trumem, in this case, the parties’ Pre-
Marriage Agreement. |

5.

SDCL 25-2-21 provides that when this court reviews a challenge to the validity ofa
premarital agreement, certain factors must be considered. And furthermore, that the burden of
proof rests upon the party challenging the premarital agreement, in this case, Donald.

6.

SDCL 25-2-21(2) has a two part provision relating to whether a premarital agreement is
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unconscionable. One seeking to avoid enforcement of a premarita) agreement must first show
that it was unconscionable when executed, and second, that they:

(i) [Were] not provided a fair and reasonable disclosure of the property or
financial obligations of the other party;

(i)  Did not voluntarily and expressly waive, in writing, any right to disclosure
of the property or financial obligations of the other party beyond the
disclosure provided; and

(i)  Did not have, or reasonably could not have had, an adequate knowledge of
the property or financial obligations of the other party. '

7.
In this case Donald knew why Angela desired the Pre-Marriage Agreement and agreed
with those reasons. He himself desired the Agreement. The Supreme Court has:
{E]ndorsed property agreements between spouses as a method of protecting the
inheritance rights of their children by previous marriages. . . . Moreover, we noted
that “courts have recognized that it is nature and proper for a parent to desire to
provide for their children of his or her first marriage.” Estate of Smid, 2008 S.D.
921, 756 N.'W.2d 1.
While this is not an Agreement between spouses, the right to be protected is the same.
8.
Based upon the facts, the Pre-h/i\arriage Agreement was not unconscionable when
executed. The reasons for the Agreement were valid.
9.
Donald voluntarily executed the Pre-Marriage Agreement. He was not under duress and
the shortness of time did not affect his ability to consult with competent counsel. Angela did not
force him to sign the Agreement.

[Olne who accepts the contract is conclusively presumed to know it contents and
to assent to them in, in the absence of fraud, misrepresentation or other wrongful

act by another contracting party. 17. [Citations omitfed}.
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10.
Both parties had the advice of competent counse! and the Agreement was desired by both

parties for valid reasons,

11.

Donald had a fair and reasonable disclosure of the property and financial obligations of
Angela. He expressly waived in writing any right to a further disclosure and as her Financial
Planner, Donald had adequate knowledge of her property and financial obligations.

12.

The South Dakota Supreme Court in Sanford v. Sanford, 2005 S.D. 34, 144, 694 N.W.2d
283, states:

It is not necessary, given the language in SDCL 25-2-21, for a spouse to provide a

detailed and exact valuation of his or her net worth in a prenuptial agreement. It

is sufficient for a spouse to provide, within the best of his or her abilities, a list of

assets and liabilities with approximate valuations. The listing must be sufficiently

precise to give the other spouse a reasonable approximation of the magnitude of
the other spouse’s net worth.

\ 3,

Aﬁgela is not contesting the disclosure of Donald’s property and debts, and his
disclosure, or failure to disclose is not an issue under the law. Even if it were an issue, his net
worth, which, as shown by Plaintiff's Exhibits 3 and 13, was a minus figure, making his
disclosure accurate.

14.

The Court concludes that Angela did not waiver her rights to enforce the Agreement by

the nature of her pleadings in the Minnesota Court.
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15
Donald cites Kellar v. Estate of Kellar, 172 Wash. App. 562, 147, 251 P.3d 906 (Wash.
App. Div. 1, 2012) and Bailey v. Duling, 2013 S.D. 15, 827 N.W. 2d 351. Applying the criteria
set forth in those cases to the facts in this case clearly establish that estoppel has not occurred.
16. |
The Court concludes that the burden of proving the invalidity of the Pre-Marriage
Agreement is Donald’s and that he faiied to meet his burden of proof under SDCL 25-2-21(2)Xi).
The Pre-Marriage Agreement between the parties is valid and enforceable.
17.
Any Finding of Fact deemed to properly constitute a Conclusion of Law shali be
incorporated herein by reference.
LET JUDGMENT BE ENTERED ACCORDINGLY.

Dated this 5th day of August, 2014,

Hon. Michael W. Day

\ Circuit Court Judge
ATTEST:
Shawn Sorenson
e /
5

epluty

(SEAL)
STATE OF SOUTH DAKOTA

Fourth Judicial Circuit Court
I hareby corilfy that the foragoing Instrument
is & frue and correcteopy of the orlginal s the

same appears on file In my effice on this date: ) 4" l E E D

£UG 05 2014

shid L Sn T Z 0 JUDICIAL SYSTEM
- CLICLIT CLERK OF COURT
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STATE OF SOUTH DAKOTA

COUNTY OF BUTTE

ANGELA CHARLSON,
Plaintiff,
Vs,
DONALD CHARLSON

Defendant.

BEFORE: THE HONORABLE MICHAEL DAY
Circuit Court Judge
Belle Fourche, South Dakota
August 26, 2016 at 8:00 a.m.

Reported By: Kathryn M., Mack
Official Court Reporter

1401

IN CIRCUIT COURT

FOURTH JUDICIAL CIRCUIT

Court Trial

Volume VIII of IX
Pages 1401-1546

Civ. 14-06

APPELLEE'S APPENDIX 000032


paralegal
Rectangle


10
11
12
13
14
15
le
17
18
19
20
21
22
23
24
25

And would you agree that the Value Consulting Group
report is a rather typical tracing report?

They use the methodologies that are commonly used.
And, in fact, your firm also has a similar methodology
model that you use; is that correct?

On an asset-by-asset basis, there are different
models; but tracing-wise, there are similarities.
And do you agree that direct tracing is a common
methodology used in tracing?

It can be.

Do you use direct tracing when you are involved in
your own tracing analysis?

At times, we do.

Would you agree that the pro rata share model is also
a common methodology in tracing?

Yes.

and do you use the pro rata share model when doing
your own tracing analysis?

Yes,

Mr. Harijes, in your years in doing tracing reports,
have you had to incorporate into those reports --
strike that —— have you had to incorporate
methodologies, based on what the terms of a
pre-marriage agreement may say? Or in Minnesota, we

call them "antenuptial contracts."

1435
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I'm sorry. Could you repeat that, please.

Yes. If you have an antenuptial contract that's
provided to you, or a pre-marriage agreement, and
you're asked to do a tracing, you have to formulate
your methodology to the terms of the pre-marriage
agreement; is that correct?

Yes.

And sometimes you have to stray from the standard
methodology, because the contract terms of the
pre-marriage agreement would dictate what you had to
do?

Yes.

In your years of doing tracing, have you seen
pre-marriage agreements that address the issue of
commingling?

Yes.

And would you agree that is not an unusual provision
to have in a pre-marriage agreement, a provision on
commingling?

I guess, as I think about ones that I recall, some
would have commingling provisions and some might not.
I don't know that I would say it's common, but I've
seen it in agreements.

Would you agree that commingling does not necessarily

extinguish separate interest?
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would view it as alignment more to the activities of
the parties.

Mr. Harijes, do you recall in 2012 and 2013, you and
Ms. Devitt were financial neutrals in a case that my
firm was involved in, and the last name of the client
was Gullickson? Do you recall that?

I do.

Do you recall that being a very large
document—intensive case?

Yes.

Do you recall that your firm prepared a very large
tracing report, particularly on dissipation?

Yes, 187 pages.

Wasn't there other pages behind that that had backup
documents to it?

Probably with backup documents.

Wasn't it over 500 pages?

With backup documents, it may have been.

Would you agree that, in your experience, that it is
common to make assumptions in tracing reports if not
all of the documents are available?

In some cases, that may be the case.

In fact, you just testified with regard to your
Schedule 2 that you made some assumptions and

estimates, didn't you?
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APPENDIX F

Exhibit _
Baker Tilly Schedule 1 Recalculation
Considers 1996 - 2011 Only

| Contributions to #7183 | | Funds Available |
Line  Year Pon Angie Don Angie

1 1996 $ 57,077 % 376870 $ 75511 § 19,720
2 1997 % 58400 § 72696 $ 79906 $ 20,369
3 1998 $ 70,567 § 38,000 §$ 91866 $ 33,588
4 1999 3 95,750 § (7762) $ 117,143 § 53,861
5 2000 $ 107,357 $ (33) $ 124931 51,045
6 2001 $ 91591 § 14,076 § 111,333 65,154
7 2002 $ 84,513 $ 21,313 § 96832 § 22,325
8 2003 $ 90,291 $ 37430 § 113,087 % 43,606
9 2004 $ 110984 § 51,078 $ 134,660 § 85,063
10 2005 $ 119,100 % 46509 3 147,360 % 78,484
1 2006 3 124047 $ 62,185 § 173,022 § 70,282
12 2007 $ 144994 $ 60,428 $ 184747 $ 83,376
13 2008 $ 143,114 § 81,909 § 208342 $ 65,748
14 2009 $ 91815 § (10,662) $ 138865 B 47,291
15 2010 $ 137,364 $ 149,051 $ 207623 § 119,676
16 2011 $ 137625 § 121,834 § 206,183 § 245510
17 Total $ 1,664,580 $ 776,725 $2211411 $ 1,104,988
18 % of "Funds Available” to #7183 75.3% 70.3%
19 3 Not Contributed to #7183 $ 546,822 § 328,263

PLAINTIFF'S
EXHIBIT

2

tabbles

APPELLEE'S APPERD




APPENDIX G

Exhibit __
Baker Tilly Schedule 4 Recalculation
Total Business Income from TJPR (Line 5)

Business lncome

Line Year -TJPR
1 1897 $ 12,345
2 1998 3 31,253
3 1999 $ 69,311
4 2000 $ 45,908
5 2001 $ 84,775
6 2002 $ 34,583
7 2003 $ 24,541
8 2004 $ 87,069
9 2005 $ 91,224
10 2006 $ 90,291
11 2007 3 53,596
12 2008 $ 60,214
13 2009 $ 43,642
14 2010 $ 124,835
15 2011 $ 278,071
16 2012 $ 247,267
17 2013 $ 279,603
18 Total 3 1,658,528

~ PLAINTIFF'S
s EXHIBIT
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Exhibit _
Baker Tilly Schedule 4 Recalculation
Total Business Income from TJPR {Line 5)

Line

Year

Business Income

-TJPR
1 1997 $ 12,345
2 1998 ] 31,253
3 1899 $ 69,311
4 2000 $ 45,908
5 2001 $ 84,775
6 2002 $ 34,583
7 2003 $ 24,541
8 2004 $ 87,069
9 2005 $ 91,224
10 2006 $ 90,291
11 2007 $ 53,596
12 2008 $ 60,214
13 2009 $ 43,642
14 2010 $ 124,835
15 2011 $ 278,071
16 2012 $ 247,267
17 2013 $ 279,603
18 Total $ 1,658,528
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Exhibit _
Baker Tilly Schedule 4 Recalculation
Total Business Income from TJPR {Line 5)

Business Income

Line  Year -TJPR
1 1997 $ 12,345
2 1998 $ 31,253
3 1999 $ 69,311
4 2000 $ 45,908
5 2001 $ 84,775
6 2002 3 34,583
7 2003 $ 24,541
8 2004 $ 87,069
] 2005 $ 91,224
10 2006 $ 90,291
11 2007 $ 53,596
12 2008 $ 60,214
13 2009 $ 43,642
14 2010 $ 124,835
15 2011 $ 278,071
16 2012 $ 247,267
17 2013 $ 279,603
18 Total $ 1,658,528
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APPENDIX H

STATE OF SOUTH DAKOTA IN CIRCUIT COURT

COUNTY OF BUTTE FOURTH JUDICIAL CIRCUIT

ANGELA CHARLSON,

}
)
)
Plaintiff, ) Court Trial
)
vs. ) Volume VI of IX
) Pages 939-1161
DONALD CHARLSON )
) Civ. 14-06
Defendant. )
)

BEFORE: THE HONORARLE MICHAEL DAY
Circuit Court Judge
Belle Fourche, South Dakota
August 24, 2015 at 8:00 a.m.

Reported By: Kathryn M. Mack
Official Court Reporter
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1 Q Can vyou describe your involvement in the tracing in
2 this case.

3 A Yes. The involvement in the tracing by myself was to

4 oversee and manage the overall case, to work on the
5 development of the methodology, using both generally
6 accepted methods of tracing in our field, as well as

7 giving consideration to the pre-marriage agreement and

8 how that may change what our normal methodology might
9 look like, as well as work with my associate, Ms.

10 Driscoll, to obtain the data and review the analysis.
11 ¢ And if you could turn to Page 18 of your report.

12 A (Witness complies,)

13 Q Is that your signature?

14 A Yes, it is.

15 ¢ Who else signed the tracing report?

16 A Ms, Quinn Driscoll.

17 Q Can you describe Ms. Driscoll's involvement in this
18 tracing report.

19 A Yes. Quinn was working with cbtaining the

20 documentation, managing the documents, inputting the
21 data, and then taking the data and applying the
22 methodology that was determined.

23 Q Can you describe -—— strike that.

24 MS. ROHR: Your Honor, I believe that when we were
25 here in April, that the tracing report was already
952
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1 admitted. At least that's what I have marked

2 Plaintiff's Exhibit 1K. If not, I'd offer the report.
3 MS. LAWRENCE: I believe it was.

4 MS. ROHR: You have it going in, too?

5 MS. LAWRENCE: I do, vyes.

6 THE COURT: It's been admitted.

7 MS. ROHR: Thank you, Your Honor. That's what I have,
8 as well.

9 Q (By Ms. Rohr, continuing) Can you describe
1¢ Ms. Charlson's involvement in the tracing analysis in
11 this case.

12 A Yes. Ms. Charlson was integral in gathering all of

13 the documents, which as we know in this case was a
14 véry large task, 20 years of data. So she was key to
15 getting the information that we needed for purposes of
16 preparing the report and then providing us some
17 context to that document information.

18 Q Your report contains a narrative summary. What is the
19 purpcse of the narrative summary?

20 A The narrative summary is designed to explain to the

21 Court what the methodology of the tracing is for each

22 and every asset that was traced. So you'll see the

23 report first discusses the pre-marriage agreement,

24 then discusses our methodology, and then goes asset by

25 asset, describing how that methodology was applied.
953
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traced in this particular matter.

And have you traced these types of assets before in
your work as a financial expert?

Yes, I have.

Do you routinely do those types of tracing in your
line of work?

Yes, we do.

Now, is this report, Plaintiff's Exhibit 1K,
reflective of a typical tracing analysis that you
perform?

It is typical in some approaches, but in areas where
the pre-marriage agreement would alter that
methodology, it differs.

Did you consider the pre-marriage agreement when
selecting the methodologies that you applied in this
tracing report?

Yes. The pre-marriage agreement is very key when
determining the general methodologies that we
typically use would still apply or whether there's
something in the pre-marriage agreement that would
change that methodology.

I'm going to direct your attention to Page 1 of your
report, dated March 30, 2015. And could you describe
the -~ strike that.

Could you describe how the pre-marriage agreement
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was considered in selecting the methodology in your
tracing analysis.

The pre-marriage agreement was considered related to
various provisions. Those provisions that we felt
were most impacting how our methodology would be
developed are described in Pages 1 and 2 of our
report.

So we go through each of the provisions that we
have considered. And then you'll see throughout the
written report in parentheses, we will relate back the
tracing methodology to the specific provisions of the
pre-marriage agreement.

So Pages 1 and 2 of the report are where we
describe the various provisions that we reference,
then, throughout the report. And then at the top of
Page 3 of our report, there's a paragraph on —-- based
on those provisions of the pre-marriage agreement,
what was the methodology that we utilized for the
remainder of the analysis.

While your report lists certain provisions of the
pre-marriage agreement on Pages 1 and 2, did you give
consideration to all of the provisions when putting

together your tracing analysis?

A Yes, we did.

Q Did you consider Paragraph 7 of the pre-marriage

962
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APPENDIX |

Printed from Dakota Disc

19-19-702 Testimony by expert,
19-19-702, Testimony by expert. A witness who is qualified as an expert by knowledge, skill, experience,

fraining, or education may testify in the form of an opinion or otherwise if:

(a) The expert's scientific, technical, or other specialized knowledge will help the trier of fact to understand
the evidence or to determine a fact in issue;

(b) The testimony is based on sufficient facts or data;

() The testimony is the product of reliable principles and methods; and

(d) The expert has reliably applied the principles and methods to the facts of the case.

Source:(1)

.1-
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Endnotes
1 (Popup - Source)

Source:
SL 1979, ch 358 (Supreme Court Rule 78-2, Rule 702); SL 2011, ¢h 235 (Supreme Court Rule 10-11); SDCL §

19.15-2; SL 2016, ch 239 (Supreme Court Rule 15-30), eff. Jan. 1, 2016.
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OVERVIEW
Don hereby incorporates the legal precedent, facts, testimony, and argument in
support of his position asis set forth in the Appellant’s Brief. Don utilizes the same
references and abbreviations to the record, exhibits, and testimony that were originally
utilized in the Appellant’s Brief. Don will reply to each of the three issuesidentified in
the Appellee Brief in the same order in which they were presented.

REPLY

The parties agree on the standard of review. Angela states on page seven of her
Appellee Brief that the “Trial Court was charged with interpreting the contract of the
parties as set forth in the terms of the PMA.” This Court stated in Ziegler Furniture and
Funeral Home, Inc. v. Cicmanec, 2006 SD 6 1 14, 709 N.W.2d 350, 354:

Contract interpretation is a question of law reviewable de novo.

Schulte v. Progressive Northern Ins. Co., 2005 SD 75, 15, 699

N.W.2d 437, 438 (citation omitted). Because we can review the

contract as easily asthetrial court, there is no presumption in favor

of the trial court's determination. Cowan v. Mervin Mewes, Inc.,

1996 SD 40, 16, 546 N.W.2d 104, 107 (quoting Commercial Trust

& Sav. Bank v. Christensen, 535 N.W.2d 853, 856 (S.D.1995)).

Angelafurther acknowledges on page sixteen of her Appellee Brief that “Conclusions of

Law are reviewed de novo.”

1. Any inference that Don waived the issue of interpretation or that Don did not
timely move to strike Angela’s expert report should be rejected.

As Angela notes, the parties stipulated to the foundation of all expert reportsin
thiscase. Angelainfers strongly, however, that such stipulation as to foundation
somehow binds Don to the opinions expressed within the reports. No case precedent is
cited for that proposition. Don is not more bound to Angela’s experts than she is to his.

By way of example, Angela admits on page fourteen of the Appellee Brief that Don’s



expert “Baker Tilly assumed the joint Edward Jones #7183 account was used to acquire
marital property and pay ordinary living expenses.” Under Angela’s inference or
argument this would equate to Angela stipulating to such Baker Tilly conclusion or
opinion when Angela stipulated to the foundation of the Baker Tilly report. Neither party
did any such thing in this case. Stipulating to the foundation of an expert report does not
equate to stipulating to the opinions found within the report. Any inference or argument
of Angelato the contrary should be rejected.

A preliminary foundation as to stipulation also does not bind a party when the
entire basis for the stipulation is later revealed to be absent. The motion to strike the
report of Angela’s expert was timely made because it was presented promptly following
the admissions of Angela on the stand. Those admissions eliminated the foundation of
her own expert’s opinions. Angelatestified that her actions, intention, and understanding
regarding the PMA did not include the “marital loan” concept engineered by her
Minnesota litigation experts:

.... But in my heart of hearts, and at absolutely — | can — like I'm

testifying right now, | did not make amarital loan. And they'did in

their way of doing things. | had to agree. | had to say “We haveto

let that be a marital loan.” But | know and Donny knows that |

didn’t borrow any money from our joint account for my 7191

account. | kept that separate.

Q: So when you transferred money from your 7183 [joint marital

bank account] to 7191 and your expert treated it as a loan, it’s your
testimony it was not meant to be aloan?

A It was not meant to be aloan.

Ms. Lawrence: Y our Honor, | would move to exclude the Vaue
Tracing Report, asit clearly does not follow what Ms. Charlson

! “They” are Angela’s retained Minnesota experts, as opposed to the parties who signed
the PMA in this case.



believed they were doing during the marriage and what her
testimony istoday, what these transfers were meant to be. It’s the
fictitious methodology report that doesn’t match their life or her
intention or her interpretation of the pre-marriage agreement.

The Court: Ms. Rohr?

Ms. Rohr: Thank you, your Honor. Ms. Charlson testified

yesterday she is not a financial expert, and she didn’t know how

financial tracing going back 25 years works. Sheis able to testify

to what sheintended. Thisiswhat the tracing experts have come

up with and she’s not qualified to answer that question. Thank

you.

The Court: Thank you. Your motion is denied. (CT Pg. 375, lines

11-25; Pg. 376; 1-12) (emphasis added; bracketed material added).

Seealso CT Pg. 442; lines 18-21, Pg. 449; lines 9-13; Pg. 461,

lines 23-25; Pg. 462; lines 24-25).
Asthe transcript reflects, the motion to strike was properly and timely made after this
testimony was presented. “[T]he trial judge... has the ‘task of ensuring that an expert’s
testimony rests on a reliable foundation and is relevant to the task at hand.”” Satev.
Hofer, 512 NW2d 482, 484. “[ T]he value of the opinion of an expert witness is no better
than the facts upon which it is based. It cannot rise above its foundation and proves
nothing if its factual basis is not true.” Meligan v. Dept. of Revenue and Regulation, 2006
SD 26, 712 NW2d 12, 18. In this case, the opinions of Angela’s experts, which Angela’s
Appellee Brief admits at page twenty were “not based on Angela’s interpretation of the
PMA,” must be rejected as they lack any factual basis.

SDCL 19-19-702 (formerly 19-15-2) provides that an expert may testify to an
opinion if certain criteriaisfound to exist:

(b) The testimony is based on sufficient facts or data;

(©) The testimony is the product of reliable principles and methods;

d) The expert has reliably applied the principles and methods to the facts of
the case.



Obvioudly, neither Angela’s expert report nor the expert’s testimony identified that the
entire foundation upon which such opinions were based was inconsistent with Angela’s
intent, actions, and understanding. Angela’s testimony demonstrated that her retained
experts’ opinions were not based on sufficient facts or data (b), were not the product of
reliable methods (c), and Angela’s experts had not applied the methodologies to the facts
of this case or even the testimony of their client (c). The motion to strike was then timely
made.® The fact that Angela’s Appellee Brief at page twenty admits that her experts’
opinions were “not based upon Angela’s interpretation of the PMA” further supports this
conclusion. The Trial Court’s refusal to strike the experts’ opinions that lacked this
requisite foundation and was inconsistent with the interpretation of the party who signed
the contract was error and should be reversed by this Court.

2. The parties’ joint marital bank account was ajoint marital bank account and had

only two clear purposes per the terms of the PMA.

Appellee argues to this Court that the Trial Court did not error in
interpreting the PMA to permit tracing of separate funds deposited into the joint
marital bank account. Appellee’s argument hinges on the following position in
which she strenuously urges:
There is no evidence of testimony that either party intended on
acquiring marital property when entering in the PMA, nor that they
were required to acquire marital property. The PMA isvoid of any
language regarding such intent” (Appellee Brief Pg. 24).
Appellee’s argument that the PMA 1is “void” of any language regarding “acquiring
marital property” ignores the PMA language. In the “purpose and intent” paragraph, and

specifically section (3) of that paragraph, it states that one of the purposes of the PMA is

% The failure of Angela’s attorney to raise any allegation of untimeliness at the time the
motion to strike was made was the only position arguably waived in this case.

4



“to define the rights of each party to the property acquired during the course of the
marriage....” Paragraph four and seven of the PMA then go about defining such rightsto
property acquired during the marriage under paragraph (3) cited:

4. Marita Property.

Except as specifically provided above, property acquired by the
parties from and after the date of the marriage, and continuing
through the course of the marriage, shall remain marital property.
No waiver, release or relinquishment of any right, title, claim or
interest in and to the separate property of the other shall be
construed as a relinquishment of any right or interest in marital
property. Property acquired from and after the date of the
marriage, and continuing through the course of the marriage, shall
remain marital property regardless of designation of title or
ownership of such assets. (App. 3) (emphasis added).

Contrary to Angela’s bold assertion, paragraph four therefore addresses in plain and
ordinary language the intent of the parties to acquire marital property and defines marital
property as “property acquired by the parties from and after the date of marriage.” In
sum, the PMA clearly contemplates that two parties, who are to be married the following
day, intended on acquiring marital property.

Paragraph seven of the PMA further addresses the mechanism in which the parties
utilize to acquire marital property from and after the date of marriage. That paragraph
provides a “joint marital bank account” that, as thetitle of the account itself states, isto
be utilized to acquire “any” marital property from and after the date of marriage:

The parties agree to create, upon marriage, ajointly owned bank

account, and each agrees to deposit into such account, earnings or

separ ate property, at an amount necessary to pay ordinary and

necessary living expenses of the parties, and any acquisition of

marital property.” The payment of other ordinary living expenses,

such as taxes, insurance, utilities and miscellaneous repairs shall be

paid from the joint marital bank account (App. 3) (emphasis
added).

Angela’s argument, therefore, that the PMA is “void” of language of the parties’ intent to

5



acquire marital property during the marriage, has no basis. The PMA both defines
marital property and provides a clear and simple mechanism for its acquisition.

The PMA addresses the fact that separate property deposited into the joint marital
bank account is to be used for the two specific and stated purposes identified. The use of
terms such as “joint marital bank account” and “any acquisition of marital property”
clearly provides notice to the parties of the implications of the utilization of thisjoint
marital bank account. Thisisalso why no party or even Angela’s experts contemplated
or even attempted to trace separate funds through the joint marital bank account that were
utilized for the other stated purpose of the joint marital bank account; namely the
payment of ordinary living expenses from and after the date of marriage. That fact cannot
be lost on anyone, or the implication that Angela’s experts not only ignored their client’s
own interpretation but also had to create a further fiction to distinguish between separate
funds going into the joint marital bank account for ordinary living expenses and those
deposited to acquire marital property from and after the date of marriage.

Although commonly used when discussing insurance contracts, this Court’s
precedent that Courts are to construe a contract “according to its plain and ordinary
meaning” is equally applicable in this case. See e.g. Dakota FirelIns. Co. v. J & J
McNEeil, LLC, 2014 SD 37, 17, 849 NW2d 648, 650. The plain and ordinary meaning of
a“joint marital bank account” isthat it isajoint marital bank account. The reference to
“any acquisition of marital property” means “any” and it does not mean some, part, or a
contrived percentage to be determined once parties are in litigation. Angela’s attorney
could have defined the joint marital bank account as something other than ajoint marital

bank account but did not do so. The plain and ordinary meaning of these terms and



phrases dictates that “any” property acquired from and after the date of marriage (the
definition of marital property in paragraph four) from the joint marital bank account
identified in paragraph seven is marital property.

Angela argues that the commingling provision found in paragraph five of the
PMA defeats the clear implication of paragraph four and seven of the PMA. As set forth
at length in Appellant’s Brief, if Angela’s intent was to preserve assets held “as of the
date of this Agreement” she had separate accounts available to her to do just that
throughout the marriage.> An example from during the marriage is straightforward and
illustrates how paragraph four, five, and seven can (and were) reconciled. The parties
utilized the joint marital bank account during the marriage to fund the start-up of a
business managed by Don’s daughter (Sioux Falls Massage Envy) (CT Pg. 762; lines 17-
25). The other investors who infused payments into the business were Don’s three long
term friends Todd Robertson, Lonny Hickey, and Darrin Groteboer (CT Pg. 839; lines 2-
4). Had Angela wanted to establish a separate interest in that new entity acquired long
after the date of marriage she could have utilized one of her separate accounts or assets
that existed “as of the date of the Agreement” to fund a portion of the start-up cost.
Angela had accounts in place to be able to do this but did not do so. The parties chose to
utilize the joint marital bank account to fund the start-up of Sioux Falls Massage Envy

(and the other businesses identified by Don at CT Pg. 762; lines 17-25) after the date of

% On page twenty eight of Appellee’s Brief a laundry list of excuses for why Angela did
not utilize her separate accountsis provided this Court. Don would respond by stating
that Angela testified she had “nine different checkbooks™ available to her during the
marriage (CT Pg. 256; lines 3-4), she testified she could easily trace from her 7191
separate account to her other separate accounts (CT Pg. 256; line 20-24), that “T had
expenses I paid through my separate Northwest Account” again confirming separate
accounts could be utilized (CT Pg. 345; lines 1-2), and that all Angela had to do to make
transfer to her separate accounts was “make a call” (CT Pg. 346; Lines 7-8).



their marriage.

Don’s interpretation of the PMA yields a result wherein the interest of the married
couple in Sioux Falls Massage Envy (valued $1,220,000.00) is amarital asset to be
divided equitably by the Minnesota divorce court. The interpretation of Angela’s experts,
on the other hand, claiming to trace through the marital joint bank account identified in
paragraph seven of the PMA, and applying the “marital loan” fiction, yields a conclusion
wherein “1,023,967.00 is a separate property interest [of Angela] and the marital property
interest is $196,033.” (COL No. 42; bracketed material added for clarification). The
expert’s contrived separate interest was done in stark contrast to the interpretation and
testimony of Angelaaswell asthe plain and ordinary language of the PMA as set forth
above. Again, Angela’s Appellee Brief at page twenty not only admits her experts’
opinions are “not based on Angela’s interpretation of the PMA” but Angela made it clear
in her testimony that her experts could not even explain it to her so she (the party who
signed the contract) could understand it:

A: T don’t — thisis something the experts have to tell you what

happened. | am not capable of doing this. Thisis— you’re going

to have to see how they did it with their formulas and that kind of

stuff. They tried to explainittomeandI.... (CT Pg. 448; lines

16-25, Pg. 449; line 1-4).

COL No. 42, and any Conclusion of Law based on Angela’s experts’ flawed opinion that
allows for a separate property interest in marital property acquired through the joint
marital bank account from and after the date of marriage, lacks both foundation and is
contrary to the language in the PMA.

Had Angela expressed an intent during the marriage to separately fund start-up

costs in a new business which would be operated by Don’s daughter and was also funded



by Don’s long-time friends such as Sioux Falls Massage Envy, three things would have
occurred. First, Don would have had notice of such fact. Second, the married couple who
had substantial marital funds available in the joint marital bank account could have
discussed why Angela desired to have a separate interest in a new business acquired
during the marriage (the definition of marital property as provided in paragraph four of
the PMA). Third, Angela’s use of a separate account could be traced and under paragraph
five the comingling of separate funds would not have extinguished the separate interest
that was extinguished when separate funds were deposited in the joint marital bank,
which per paragraph seven, was intended to acquire any marital property from and after
the date of marriage.

Don'’s interpretation of paragraph four, five, and seven as set forth above
reconciles and gives contextual meaning and application to all of the provisions and
stated purposes of the PMA. The purpose of the PMA was to protect separate property
that existed “as of the date of this Agreement” (paragraph two) as well as to “define the
rights of the parties to the property acquired during the marriage (purpose and intent
paragraph)(emphasis added). Reviewing Appellee’s Brief very carefully, it is clear that
Appellee acknowledges Don'’s interpretation can be reconciled with all provisions of the

PMA:

“Baker Tilly assumed the joint Edward Jones #7183 account was
used to acquire marital property and pay ordinary living expenses.”
(Appellee Brief Pg. 14);

*For example, Angelatestified there was $220,000.00 in the joint marital bank account in
December of 2008 (CT: Pg. 448; lines 7-11). Angela was asked how she could justify
claming a separate property interest in assets acquired from such joint marital bank
account when it had that substantial balance and her testimony was “That is a question
for the experts. I have no clue.” (CT Pg. 44; lines 16-20).

9



“Don’s expert acknowledged that Angela has a separate property

interest in the following assets: ...... b. Any distributions from STI

Inc. other than those going in the 7183 Edward Jones account

(Appellee Brief Pg. 15) (emphasis added).

Don’s position, therefore, and the testimony of his expert based on the review of
Angela’s experts as to separate accounts (as opposed to the joint marital bank account),
reconciled all three paragraphs of the PMA and is consistent with both of the stated
purposes — not just that purpose that would benefit Angela.

“Conventional principles of contract interpretation require agreements to be
construed in their entirety giving contextual meaning to each term.” Spiska Engineering
Inc. v. SPM Thermo-Shield, Inc., 2007 SD 31, 121, 730 NW2d 638, 646. “[A]n
interpretation which gives a reasonable and effective meaning to all the termsis preferred
to an interpretation which leave a part unreasonable or of no effect.” Nelson v.
Schellpfeffer, 2003 SD 7, 11 14, 656 NW2d 740, 744. Don’s interpretation allows for both
the protection of separate property interests that existed “as of the date of this
Agreement,” and also gives meaning to the specific, direct, and unambiguous provisions
of the PMA that dictate that “any” property acquired from and after the date of marriage
by the use of the “joint marital bank account” is (not surprisingly) joint marital property.

The term “any” paints with a broad brush. Reconciliation of all terms must be done and

when it isdonein this case Don’s interpretation should be adopted by this Court.

3. Angela’s words, actions, and understanding are in stark contrast to the fiction of
marital loans, and even if such were not the case, there is no written consent for such

alleged loans.

Angela breaks out the existence of marital loans (Issue 3) and the mutual consent
issue (Issue 4) separately in her Appellee Brief. Don will address these i ssues together

because they are so interwoven they cannot be separated. South Dakota law requires

10



mutual consent to terms of a contract and whether consent existed is determined by the
words and actions of the parties who signed the contract:

Mutual consent to a contract does not exist “unless the parties all

agree upon the same things in the same sense.” See SDCL 53-3-3;

Braunger, 405 N.W.2d at 646. Its existence is determined by

considering the parties words and actions. See 17A Am.Jur.2d

Contracts § 29 (1991). Coffee Cup Fuel Sops & Convenience

Stores, Inc. v. Donnelly, 1999 S.D. 46, 1 22, 592 N.W.2d 924, 927
Angela’s word (testimony) was that no loans existed, she did not understand her experts’
creation of marital loans, and even if such amounts could be broken out, Angela testified
under oath clearly “It was not meant to be a loan.” (CT Pg. 375; lines 11-21). Itis
difficult to contemplate how Angela’s words and actions could be any clearer.

Based on Angela’s admissions and the implications of the same, Angela’s
attorneys argue on page thirty five of the Appellee Brief that “Don’s argument that
mutual consent was needed to create a marital loan is contrary to the terms of the PMA.”
It is further argued on page thirty six “no consent was needed” to create marital loans.
The proposition that the parties who sign contracts need not mutually consent or
understand contract terms to be bound to the same is a novel one and no South Dakota
law is cited in the Appellee Brief to support it.

Angela argues that Don confuses “the creation of the marital loan with the
payment of the loan” and that “the language regarding written agreement is necessary
only if the parties did not want it to be a marital loan.” Asto thefirst allegation, Don
confuses nothing because neither parties understanding, actions, or words ever
established they intended or understood they were allegedly creating marital loans.

Second, and had the parties ever created “marital loans,” those loans were “indebtedness”

that by definition and as provided for in paragraph 8 (c) of the PMA required written
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consent. That paragraph provides “neither party shall bind, or attempt to bind, the other
party to any indebtedness except on written consent.” Written consent was never obtained
because the parties never discussed this issue because neither of them understood, nor
believed, any such loans existed.

The Trial Court’s FOF No. 152 stated that Angela “acknowledged they did not
keep track of marital loans” and FOF No. 153 stated that Plaintiff was “unaware” of
marital loans. Angelafurther admits at page twenty of her Appellee Brief that her
expert’s opinions and methodologies were “not based on Angela’s interpretation of the
PMA.” Thelong standing legal precedent of this Court states: “[ T]he construction given
by the parties themselves to the contract as shown by their acts, if reasonable, will be
accorded great weight and usually will be adopted by the court.” Huffman v. Shevlin, 72
NW2d 852, 855 (SD 1955). Angelasigned the contract, not her experts.” The admission
that Angela’s retained litigation experts’ opinions were “not based on Angela’s
interpretation of the PMA” is fatal to the Trial Court’s interpretation of the PMA in this
case. See Appellee Brief, Pg. 20.

Mutual consent cannot exist when, as Angela argues at footnote nine of her
Appellee Brief, “What Angela thought she was doing is not the same as what the contract
actually does.” Mutual consent requires that what a party thought they were doing be
precisely what the contract does. Mutual consent does not exist “unless the parties all

agree upon the same things in the same sense” and in making the determination of

*Appellee alleges in footnote 3, without cite to the record or any authority, that some of
the Baker Tilly review of Angela’s experts’ report involved the marital loan concept.
Failureto cite to the record, or provide any authority for the same, waives any such
allegation. SDCL 15-26A-60 (5), (6); Sate v. Pellegrino, 1998 SD 39, 122, 577 N.W.2d
590, 599.
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whether that occurred “the existence is determined by considering the parties words and
actions.” Coffee Cup Fuel Sops & Convenience Stores, Inc. v. Donnelly, 1999 S.D. 46, 1
22,592 N.W.2d 924, 927. As noted above, this Court further stated in Malcolm, 365
NW2d 863, 865 that “another test to be applied in determining the meaning of a contract
is the construction actually placed on the contract as evidenced by their subsequent
behavior” and that “the construction given by the parties themselves will be accorded
great weight and will be adopted by the Court” (emphasis added). Allowing a retained
Minnesota litigation expert to create |oans contrary to the words, actions, understanding
and construction actually placed on the PMA by the parties who signed the PMA isa
position not supported by South Dakotalaw. Infact, it isdirectly contrary toit. If such
interpretation is affirmed by this Court, there exists alack of mutual consent of the parties
who actually signed the PMA that is necessary to form a binding contract.

CONCLUSION

Contract interpretation is a question of law reviewable de novo. The PMA in this
case provides for the protection of assets held “as of the date of this Agreement” as well
“to define the rights of each party to the property acquired during the course of the
marriage....” Angela’s argument that PMA is void of language expressing intent to
acquire marital property during amarriage is baseless. Paragraph four defines marital
property as any property acquired from and after the date of marriage and paragraph
seven provides the mechanism, namely a “joint marital bank account” to acquire any such
marital property.

Don’s interpretation of paragraph four, five, and seven of the PMA not only gives

contextual meaning to all of the terms but also allows al terms to be reconciled. It aso
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gives effect to the plain and ordinary meaning of the words used in the PMA. Angela had
numerous separate accounts she could have utilized to maintain a separate interest in
property from and after the date of marriage. As noted, Angela’s decision to do that
would have raised questions or issues never discussed during the marriage because the
parties utilized the joint marital bank account to acquire “any” marital property from and
after the date of marriage. Paragraph seven of the PMA should not be revised by this
Court to reference the acquisition of “some,” “part,” or a contrived portion of marital
property acquired after the date of marriage from the joint marital bank account. The fact
that no party attempted to distinguish a separate interest in funds deposited into the joint
marital bank account to fund marital expenses (the other stated purpose of the joint
marital bank account of the married parties) from and after the date of marriage drives
this point home. The word “any” has a broad, plain, and ordinary meaning and further
defeats any such interpretation as advanced by Angela’s experts.

Mutual consent is needed to form a contract in South Dakota. This Court should
look at the admitted and undisputed testimony of Angelato determine whether mutual
consent to the loan concept created by her Minnesota litigation experts existed. This
Court should conclude mutual consent did not exist. That conclusion if further supported
by the lack of written consent to alleged indebtedness “payable on demand.” It is
impossible to pay aloan or indebtedness “on demand” if neither party believesit existed
and there is no written document (consent) identifying its existence. Written consent
would have required a conversation of the parties, which of course never occurred,
because only Angela’s experts testified that such loans or “separate” interest in the joint

marital bank account ever existed.
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Don asks this Court to reverse the Trial Court’s interpretation of the PMA.
Adopting Don’s interpretation as provided for herein as well as the Appellant’s Brief
would allow Angela to preserve any separate interest in assets held “as of the date” of the
PMA, identify marital assets acquired from and after the date of marriage through the
utilization the joint marital bank account identified in paragraph seven, and subsequently
allow the Minnesota Divorce Court to divide those marital assets equitably.

Don reiterates his request for oral argument.
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really not reflective of the cash flow of the
business, which is really what somebody is going to
consider. They kind of give consideration to the
underlying assets to kind of look at, "Ckay. What's
goling to happen worse—case scenario, if this business
fails?" But, obviously, the business is running and
running well and kicking off a fair amount of cash to
each of the ownhers each year. And so we didn't feel
it was fair to, really, rely on that sort of
valuation. The other one that we usually consider is
a market approach.

S0, like I said, we attempted to search for
transactions within our database that have
transactions of private companies. We just weren't
able to find a sufficient amount of recent
transactions to really define the market or get a
really good statistical sample.

And so that's why we didn't show that approach,
because it really wasn't something we could consider
reliable. We just kind of kept it in the back end and
Just said, "Ckay. Here's where our rules of thumb
landed. BHere's, in general, where the market
multiples we could find ended.™ They all kind of flow
through to support where we ended up with our income

approach,
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was doing the bookwork for Belle Fourche, because I
was managing Belle Fourche Taco Johns and doing the
bookwork for Pine Ridge, and I had probably nine
different checkbooks that I was reconciling. And so
it's very easy to trace transfers out of 7191 into

71 —— the joint account or into another joint account
or my Taco Johns.

And if you transferred your separate property out of
7191 into your joint account, 7183, what would be the
purpese of doing that?

To purchase something as a separate property.

So would your joint account, at times, have marital
funds in it?

Yes.

And sometimes it had separate funds in it?

Yes.

Now, if you were purchasing sométhing, how would we
follow that you took it out of your 7191 account into
your 7183 account?

On the Edward Jones statements, it would show a
transfer to, say, 7183 or to 3388, which is a Taco
Johns account, or wherever I was transferring it to.
That's how you got my money out of it.

And then would you write a check ocut for whatever you

were purchasing, out of the 7183 account?
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STATE OF SOUTH DAKOTA IN CIRCUIT COURT

COUNTY OF BUTTE

FQURTH JUDICIAL CIRCUIT

ANGELA CHARLSON,

)
3

Plaintiff, ) Court Trial
}

Vs, ) Volume II of V

: ) Pages 296-537
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Defendant. )
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Circuit Court Judge
Belle Fourche, South Dakota
April 21, 2015 at 8:00 a.m.
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No. I had expenses paid through my separate Norwest
account. And I paid expenses —-—

So my question was: If you didn't deposit money into
this account in '93, other than for Round Up Builder,
'94, and all through '95, until this $5,000 deposit,
any expense paid from the 7183 account would have been
pald from Mr. Charlson's income?

I was buying my separate property with the money that
I was depositing into this separate —— this joint
account. I bought the LP, I bought my house in Belle
Fourche. I deposited money from my separate account
into this joint account, because this account was,
basically, to buy my separate property. I could trace
from my 7191 account to this. I could follow it.

I did not have checking capabilities out of my
separate savings and investment account, so I would
put a big amount, $35,000, $25,000, $5,000 in to buy a
separate property. We had another joint account in -
Belle Fourche, which we had check-writing
capabilities, and T had my separate Norwest account
with check-writing abilities. Okay. And that's how
we paid expenses.

If you were trying to maintain separate property
interest, for example, vour house in Belle Fourche,

why wouldn't you have transferred the money from 7191

345
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to Norwest? Because the Norwest account was in your
individual name; correct?

Because my husband —

Which one?

Don Charlson —— at the time was an investment broker
and could watch and see what was going on with our
accounts there, With Norwest and First Western Bank,
I would have to call or deo anything like that. But my
husband could direct my funds. He was in charge of my
funds, and that's what he did. He could transfer a
huge amount and it took no time. I didn't have to
worry about it. If I wanted $35 ~- he was traveling
at the time and we talked every night for —— our phone
bills were outrageous. 2And I paid the phone bills out
of our other -- you'll notice — I don't believe
there's any phone bills in the 7183 where we paid
those out of the 7183 account during that time. I
pald those separately, or I paid those with our other
joint account.

So my previous questions to you that you didn't answer
was: If you didn't deposit any funds into 7183 in '93
and '94, other than the house, and '95, the only
person paying the expenses from 7183 during that time
would have been Mr. Charlson from his income that was

being deposited into that account?
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my joint account to my separate account. And Don knew
that it was my money going from my joint account to my
separate account. Because, believe me, Don Charlson
did not allow one penny to go from our joint account
into my separate account unless it was from, like,
Taco Johns, Massage Envy, Buffalo Wild Wings, or one
of my businesses. 8o if there was money going into
that account and my accountants couldn't trace it and
say exactly what it was, they put it as a marital
loan. |

But in my heart of hearts, and at absolutely -- T
can — like I'm testifying right now, I did not make a
marital lcan. And they did this in their way of doing
things. I had to agree. I had to say, "We have to
let that be a mafital loan.™ But I know and Donny
knows that I didn't borrow any money from our joint
account for wmy 7191 account. I kept that separate.
So when you transferred money from 7183 to 7191, and
your expert treated it as a loan, it's your testimony'
that it was not meant to be a loan?
It was not meant to be a loan.
MS. LAWRENCE: Your Honor, I would move to exclude the
Value Tracing Report, as it clearly does not follow
what Ms. Charlson believed they were doing during the

marriage and what her testimony is today, what these

375

Appellant's Appendix Page0245




[

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

transfers were meant to be. It's this fictitious
methodology report that doesn't match their life or
her intention or her interpretation of the
pre-marriage agreement.

THE COURT: Ms. Rohxr?

MS., RCHR: Thank you, Your Honor. Ms. Charlson
testified yesterday she is not a financial expert, and
she didn't khow how financial tracing going back 25
years works. She is able to testify what she
intended. Thisg is what the tracing experts have come
up with and she's not qualified to answer that
question. Thank you.

THE COURT: Thank you. Your motion is denied.

(By Ms. Lawrence, continuing) So is it your testimony
that the Value Tracing Report does not match how you
lived your life? Or what your intention was during
the marriage?

No.

So it's your testimony that it dees —— it does folliow
how you lived your life and what your intention was
during the marriage?

MS. ROHR: Objection. Asked and answered.

THE COURT: Objection sustained.

{By Ms. Lawrence, continuing} Okay. Aand if you're

saying that you never borrowed money from the joint
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Yes,

And, instead, that money has been sitting in your 7191
account; correct?

Yes,

And had Value Consulting Group not applied this
accounting methodology to the last 20 years of your
financials, Mr. Charlson would never known that his
marital funds were in your account, would he?

MS. ROHR: Objection. Calls for legal conclusion and
lack of foundation.

THE COURT: Overruled.

What was the question, again?

{By Ms. Lawrence, continulng) Would Mr. Charlson have
known that his marital funds were sitting in your 7191
account had your expert not applied an accounting
methedology to the last 20 years of your financial
life?

He knew that there was no loan in my 7191 from our
joint account.

That there was no loan?

Right.

Can you go to Page 50, Line 544, Are you there?

Yes,

On November 18, 2002, you deposited a check from Ohly

Law Office into your 7191 account; correct?
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Line 858. You transferred $771.28 from the joint
account to your 7191 account. Do you see that?

Yes.

And part of it is treated as separate and part of it
is treated as marital; correct?

Yes.

In December of 2008, there was over $220,000 in your
joint, per your expert's report. Does that sound
accurate? .

Can I see that?

Yes. If you go to Page 124. Do you see Line 975 of
your expért's report, the way they categorized your

funds, there was $228,000 marital funds in the joint

. account?

Yes.

So when there's that much marital funds in the joint
account, how is it that you're claimlng transfers to
7191 are your separate property? |
That is a question for the experts. T have no clue.
And at the same time of that transfer, look back at
Page 65, you had borrowed $73,537 from the marital
account;-coriect?

What line is that?

Line 861.

I don't — this is something the experts have to tell
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you what happened. I am not capable of doing this.
This is — you're going to have to see how they did it
with their formulas and all that kind of stuff. They
tried to explain it to me and I...

Well, it shows there's a loan of $73,537.37. Your
previous testimony was that you had never borrowed any
money from the joint account; correct? That this
isn't actually a loan?

I think my testimony was the fact that I knew in my
heart, Donny knew in his heart, that I didn't have

any — I had not taken anything from our joint account
and put it into my separate account. My tracing that
I had to do says that I have a marital loan. My
prenup says that I have to go by this tracing, and I
have to do that. So you'll have to ask my experts
about this, because I don't know how the percentages
that they figured out, $200 goes to marital and $500
goes to joint. I don't know.

When you transferred money from 7183 te 7191, what was
your intention for that money?

I don't know what date -- I can't remember these
things. This is —— that's why I got experts to do all
of this. This is 20 years of different accounts into
different accounts. It's very confusing to me and

it's —— I'm sorry. I just have to rely on my experts
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A T have to go by the rules.

Q What was the intent at the time?

A I'm sure it was to go for my separate property. But,

like T said, when they started doing this tracing, T
wasn't —— I didn't know that I —— that this is the way
they did it. When I was spending my money and buying
my property, T had no idea that this is how it would
come about. I had no idea I would be getting a
diverce. I never — if someone would have told me
when I did this that it weould come down to this,
believe me, I would have doﬁe a lot of things
different. What I was intending all along was to keep
my. stuff separate. And I tried very hard to do that.
And in my accounting ~- in my head, I did do that. I
did keep my stuff separate and I did try to preserve,
for my family and myself, my work.

On the next page, Page 73, Line 1029, do you see you
transferred $30,000 from 7191 to 71837

Yes.,

Was it your intent at the time for that $30,000 to be
your separate property? Or were you meant to be
paying down a marital loan?

I didn't even know about a marital loan. So I don't
know —— like I said, I didn't know about a marital

loan. This is what the experts have said that I have
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in a marital loan, and so I have to abide by it.

And so with those transfers back out from 7191 to
7183, and the way your experts have characterized
those as "repaying the marital loan," it takes the
marital loan balance to 0. Do you see that at the
bottom of the page?

Yes,

So if you look at the next page, that would have been
just in time for you to start purchasing or
transferring funds to the Sioﬁx Falls Massage Envy
lean. Do you see that?

What line is that?

Line 1047,_Line 1050. Do you see those transfers?
Yes, I do.

Ckay. So you it was your intent that the $26,000
transfer was meant for your wehicle, and that these
transfers were not geing to pay down a loan. But it
looks like your experts have paid down this loan, so
that the account had a 0 balance of a marital loan
right before you started paying off the Sioux Falls
Massage Envy loan. Would that be accurate?

No.

Tell me where that's inaccurate.

Because I never dreamt I had a marital loan in any of

these accounts.
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ANGELA CHARLSON,

STATE OF SOUTH DAKOTA IN CIRCUIT CCURT

COUNTY OF BUTTIE FOQURTH JUDICIAL CIRCUIT

)
)
)
Plaintiff, ) Court Trial
)
vs. ) Volume IV of V
) ) Pages 653-896
DONALD CHARLSON }
) Civ. 14-006
Defendant. )
)

BEFORE: THE HONORABLE MICHAEL DAY
Circuit Court Judge
Belle Fourche, South Dakota
April 23, 2015 at 8:00 a.m.

Reported By: Kathryn M. Mack
Official Court Reporter
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You know, I never transferred any monies from
anywhere. I have an assistant that does it, but I
never do.

And would Ms, Charlson have instructed your assistant
with any transfers she acquired?

Ms. Charlson —— Angie, could have made a request Lo nmy
assistant, ves.

Was Ms. Charlson able to make transfers, herself?

When she was working at Edward Jones, she could do it
online and she could make transfers, as well, and pay
bills.

Did Ms. Charlson ever give you checks to deposit into
specific accounts?

Yés, she did.

Did she instruct you on where to deposit those checks?
Yes, she did. |

There's been a lot of testimony about the different
businesses that you two own. Were those businesses
acquired with funds from your joint account?

All of them. ‘

So the Buffalo Wild Wings, Sioux Falls Massage Envy,
Rogers Massage Envy, Taco Johns of Pine Ridge, Edward
Jones Partnership, those were all acquired with assets
or funds from your joint account?

All of them were,
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Who are your partners in that?

Todd Robertson, Darren Groteboer, and Lonny Hickey.
Who are those individuals to you?

They're friends of mine, long-term friends.

How did you become involved in —— or how did the idea
come about to open the Sioux Falls Massage Envy?

The three of them opened their store in Rochester,
Minnesota, three years previous —— two years previous.
They started the business thrée years, but it was open
for two. And it was doing very well.

It was a company — a business that Angie and I
belonged to. We were members of the Massage Envy
store. Frequent conversations occurred between Todd
and I as to whether or not, maybe, another business
venture should be established.

There were two reasons why we chose Sioux Falls,
the main one was just Sioux Falls is a booming town.

I took Todd, Darren, and Lonny to Siocux Falls a couple
times and we decided that this would be a good place.
We met with realtors together. We didn't find any
place, initially, but we applied for a franchise and
we were awarded a franchise.

We felt that the city of Sioux Falls was going to
be a wonderful place to have a business. 2and, as I

said, there's two reasons: I have a daughter who's a
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