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IN THE SUPREME COQURT
OF THE
STATE OF SOUTH DAKOTA

STATE OF SOUTH DAKOTA,

Plamntift and Appellee,
vs. NO. 30751

MICHAEL DAVID GEIST,

Detendant and Appellant.

APPELIANT'S BRIEF

PRELIMINARY STATEMENT
Throughout this Brief, Michael David Geist, will be reterred to as “Mr. Geist” or
“Appellant” The State of South Dakota will be referred to as “State.” References to

documents in the record herein will be designated as follows:

Arraignment Transcript [November 17, 2022). . ARR
s PESTEE] OB OIEE . cmmmummnms s o o B s BTC
- State’s Notice of Intent to Introduce Specitied Evidence ..ovvvinnen. STA

Defendant’s Objection to State’s Notice of Intent to Introduce Specified
EREEARE s e e s DEF
= ey THal TOAREEIETE e i o e e i T
JURISDICTIONAL STATEMENT
Mr. Geist appeals from the Judgment entered by the Honorable Robert Gusinsky in
the Seventh Judicial Circuit, on July 1, 2024. Notice of Appeal was tunely filed on July 8,

2024. This Court has jurisdiction over this matter pursuant to SDCL § 23A-32-2.



STATEMENT OF LEGAL ISSUES

Whether the circuit court erred 1n admitting evidence over defense counsel’s

objection.
STATEMENT OF THE CASE

On April 14, 2023, the State of South Dakota charged Mr. Geist by Complaint with
Stimple Assault on a Law Enforcement/Public Officer, in that he did attempt to cause bodily
wjury to Otficer Dalton Santana, and did have the actual ability to cause such injury, while
Officer Dalton Santana was a law enforcement or other public officer engaged in the
performance of his duties, 1n violation of SDCL § 22-18-1(1) and SIDCL 22-18-1.05; or 1n
the alternative, Stmple Assault on a Law Enforcement/Public Officer, n that he did
ntentionally cause bodily mjury to Officer Dalton Santana, which did not result in serious
bodily injury, while Officer Dalton Santana was a law enforcement or other public officer
engaged m the performance of his duties, in violation of SDCL § 22-18-1(5) and SDCL 22-
18-1.05. The State of South Dakota also charged Mr. Geist by Complamt with Criminal
Trespass, 1 that he did then and there, knowing he was not privileged to do so, enter or
remain in the premises of another where notice against trespass was given by actual
commumnication, in violation of SDCL § 22-35-6 (1). On Apnl 25, 2023, Mr. Geist waived his
right to a preliminary hearing. On May 30, 2023, Mr. Geist was arraigned and entered a not-
guilty plea. (4RR, 8, 2).

On January 12, 2024, the State filed a Notice to Intent to Introduce Specified
Evidence. Mr. Geist filed an Objection to the State’s Notice of Intent to Introduce Specitied
Esndence on January 19, 2024, The Court heard arguments on the State’s Notice and the

Defense’s Objection at the Pre-Trial Conference held on January 23, 2024, The Court stated



it would “make a decision based upon the evidence provided at trial whether or notto a
proper foundation 1s laid.” PTC, 10, 17-19,

A jury trial was held on January 31 and February 1, 2024, During trial, Mr. Jim
Chastain and Rapid City Police Department Officer Dalton Santana testified about the body-
worn-camera of Rapid City Police Department Othcer Zachary Smmons, who did not testify.

On February 1, 2024, the Jury returned a verdict fimding Mr. Gesst guilty of Count 1
Sunple Assault Against a Law Enforcement/Public Officer and Count III Criminal Trespass.
aggravated assault. (J7, 182, 2-T7). A separate trial was held on the Part II Information on
May 21, 2024. Mr. Geist was found to be a Habitual Otfender on May 21, 2024. On June 25,
2024, Mr. Geist was sentenced to three years in the penitentiary, among other terms. (See
Judgment in Appendix). Mr. Geist filed a timely notice of appeal.

STATEMENT OF FACTS

On April 13, 2023 Officer Santana responded to the Mount Rushmore Casino
located at 1808 Mount Rushmore Road i Rapid Caty, South Dakota due to an unwanted
subject. He made contact with Mr. Geist shortly after his arrival. Mr, Geist then asked
Officer Santana if he wanted to take their conversation outside. Once outside Officer
Santana demanded that Mr. Geist walk over to his car or he would walk hin over there.
Qfhcer Santana then grabbed Mr. Geist's arm. Mr, Geist instinctively jerked his arm free, at
which pomt Officer Santana flung him to the ground. At this point 1n tune Officer Simons
arrived on scene and assisted Officer Santana in handcutfing Mr. Geist,

Otticers Santana and Simmons began walking Mr. Geist to Othicer Santana’s patrol
vehicle. The two othicers then searched Mr. Geist and confiscated his unopened bottle of
liquor. Mr. Geist was adamant that they put the bottle of liquor i his property so that he

could have it when he was released. The two officers decided to push Mr. Geist into the



back of the patrol car while Mr. Geist was facing towards them and away trom the patrol
car. The backseat of Officer Santana’s patrol car was a molded plastic seat, when Mr. Geist’s
feet were taken out from underneath hum, he fall back on this solid plastic seat and slid. He
had no control over his bodily movements at this point in time. One of Mr. Geist’s legs
made contact Otficer Santana’s knee as a result of him being pushed into the car.

Prior to the pre-trnal conference the State provide wnitten notice of Its mntent to
admit Officer Simon’s body-worn-camera footage without his testimony using the silent-
witness-theory. Defense counsel submitted a written objection for the Court’s review. The
Court listened to arguments from both parties during the pretrial conference and reserved 1ts
ruling tor the jury tral.

During the jury trial the state moved to admut Officer Simon’s body-worn-camera
footage as Exhibit 4, and defense counsel objected. JT, 107, 1-12. The Court confirmed that
the defense counsel was making the same objection previously discussed at the pre-trial
conference, which defense counsel confirmed. The Court the stated that 1t had already made
a ruling overruling the defense counsel’s objection and admitted the evidence. JT, 107, 11-12.

Both parties then rested. The jury, after a lengthy deliberation found Mr. Gesst guilty
of Count [ attempting to assault Officer Santana and Count III eriminal trespass.

STANDARD OF REVIEW

The standard of review i this court 1s whether the trial court abused its discretion n
admitting the evidence. In making such review we are bound by the rule that the question 1s
"not whether the judges of this court would have made an oniginal hke ruling, but rather

whether we beleve a judicial mind, m view of the law and the circumstances, could

reasonably have reached that conclusion.” F.M. Skgle & Co. v. Bushnell, 16 N.W.2d 914, 916



(S.5. 1944); Myron v. Coil, 143 N.W.2d 738 (S.D. 1966); Dawss v. Kressty, 107 N.W.2d 5 (S.D.
1961).

Generally, the foundational requirements which govern admissibility of photographs
apply equally to the admission of videotaped film. Stafe ». Rife, 337 N.W.2d 724 (Neb. 1983);
Hendricks v. Swenson, 456 F.2d 503 (8th Cir. 1972); 60 A.L.R.3d 334 (1974). The foundation
necessary for the admission of such evidence 15 satistied where the circumstances under
which the video tape was taken are shown, and that the video tape accurately portrays the
area at the time it was taken. Stafe ». Newman, 484 P.2d 473 ( Wash.App. 1971).

This Court has held that “to authenticate a photograph or video under the silent
witness theory, the proponent must present suthicient foundational facts to the circuit court
so that the court, in its discretion, "can determine that the trier of fact can reasonably mfer
that the subject matter 1s what its proponent clauns.” Stafe ». Reeves, 967 N.W.2d 144, 150
(S.D. 2021).

ARGUMENT
The circuit court erred admitting the body camera footage of Officer Simon’s using
an unprecedented combination of pictorial-testimony theory and the silent-witness
theory to lay the foundation for the video’s admission.

The State n 1ts Notice of Intent to Admit Specitied Evidence relied upon Stase w.
Reeres to mtroduce evidence via the silent witness theory of authentication. 5724, 2. The State
told the Court that it would lay an adequate foundation on the basis of the testimony of both
Rapid City Police Department Police Video Evidence Technician Jim Chastain and Oftficer
Santana. Id. 3. The State mtended for Mr. Chastain testify about how “Rapid City Police
Department’s Axon body worn cameras work, when they are activated to begin recording,

how footage 1s uploaded to the digital evidence storage system, and that officers are not able



to alter footage” and further “testify about his role as custodian of records and Rapd City
Police Department policies regarding body cameras and their functionality” Id, 3-4. The
State in their notice conceded that this testunony 1s inadequate to admut the body-worn-
camera in question because it needed to have Officer Santana testify that the footage offered
“appears to accurately retlect the interactions between law enforcement and the Defendant.”
Id. 4.

There are two distinct theories to determine 1f a proper foundation has been laid for
the admussibility of electronic recordings, the “pictorial testimony” theory and the “silent-
witness” theory. The foundation required for pictorial-testimony 1s the admission of
evidence about “the circumstances under which the video tape was taken are shown, and
that the video tape accurately portrays the area at the tume it was taken.” State v Lobnes, 432
N.W.2d 77, 87 (8.D. 1988). The foundation required for the silent-witness is that the
proponent must present sufticient foundation facts “that the court, in 1ts discretion, ‘can
determmine that the trier of fact can reasonably mfer that the subject matter 1s what its
proponent claims.” State ». Reeves, 967 N.W.2d 144, 150 (2021). The State n an effort to
overcome the deficiencies meeting the foundational requirement under both the pictorial-
testtmony theory and the silent-witness theory proposed an unprecedented merging of the
two theories m order to admit evidence 1t otherwise would have been unable to admit.

The State conceded that it could not lay the proper foundation under the pictorial-
testimony theory because Officer Simons was on a military deployment at the tune of the
jary trial. Only Otheer Stmons could adequately provide testtmony that the body-worn-
carnera footage accurately reflects what he observed from his vantage pomnt during the Mr.
Geist’s mteraction with law enforcement. There was no one else who observed what Officer

Simons’ observed.



The State attempted to overcome this admission obstacle by relying on the silent-
witniess theory to admit the video footage. However, to even rely on the silent-witness
theory to admit Officer Simons’ body-worn-camera footage the State must first show that
Officer Simons 1s “not available to testify to the accuracy of the scene depicted in the
video.” State v. Reeres, 967 N.W.2d 144, 149. Othicer Stmons’ military deployment does not
make him a per se unavailable witness. The State at no tine provided defense counsel with
any proof that Officer Sumons was unavailable other than to state that he was on a military
deployment. Officer Santana was asked specifically where Officer Stmons was deployed to
on cross-examination and stated he was “not sure where exactly.”” [T, 91, 13. He did state
that he did not think Officer Sstmons was 1n South Dakota, but did not know that for sure.
71, 91,22-25.

The sident witness theory 1s typically used to admit stationary surveillance footage.
This Court adopted a flexable fact-based approach to the silent-witness theory of
authentication. Stafe z. Reeves, 967 N.W.2d 144, 150, In Reeves the Court admitted jail
security footage related to an assault that occurred inside a jail. 4. 146. The Reeves court
referenced two out of state cases in their opinion, Stafe 2. Strangle from New Hampshire and
State v. Lake trom Hawan. The camera footage in Strangle was obtained from security cameras
n a store. State v. Strangle, 97 A.3d 634, 635 (N.H. 2014). The camera footage in Lauke was
from a home securnty system. Stafe ». Luke, 464 P.3d 914, 922 (H.1. 2020). The facts i these
three cases are different than Mr. Geist's case because Officer Simons’ body-worn-camera
was not an ynmovable camera with a fixed range it was a camera meant to see move with
Ofhicer Simons and see everythng he sees dunng specific interactions. Furthermore, Otficer
Sunons’ body-worn-camera 1s not a camera that 1s constantly in the on-position recording, it

must be manually turned on by an officer. So, while Mr. Chastain may have been able to



testify as to the Rapid City Police Department’s policy on when to turn on a body-worn-
camera only Othcer Simons can testify as to why he failed to turn his body-worn-camera on
n accordance with Rapid City Police Department policy. And only Officer Simmons can
testify to the accuracy of the tmages in the recording.

The State 1n their notice stated that Otficer Santana would testify that Othicer
Sunons responded to the meident with the Mr. Geist and that based upon Officer Santana’s
knowledge Officer Stmons’ body-worn-camera footage 1s an accurate portrayal of what
Officer Simons observed. During the trial Officer Santana did testify on direct that Officer
Simons did respond to the call with him. 77 41, 9. He also testified that he turned Ofhicer
Sunons body-worn-camera on for hun. JT, 44, 8. He never testified that the mmages alleged
to be from Officer Stmon’s body-worn-camera were accurate portrayals of the incident.

Mr. Chastain testified that he felt that Exhibit 4 was a “fair and accurate clip of
Othcer Simon’s body cam from Aprnil 14, 20237 JT, 106, 20-23. On cross-examination Mr.
Chastamn testified that he did not know why Ofhicer Simon’s body camera was not properly
turned on. JT, 108, 10-20. e couldn’t testify if Officer Sunon’s responded with his Lhghts
and sirens on. [T, 108, 21-22. And he confirmed that he was not there that night and did not
personally observe the actions of that night. [T 109, 20-22.

The circut court permatted the State to utiize an unprecedented merger of the
pictorial-testimony and silent-witness theory to establish proper foundation to admit Officer
Simmons’ body worn-camera footage as evidence in this matter.

CONCLUSION

The circut court allowed the State to adrmit Othcer Simon’s body-worn-camera

footage at trial even though it did not lay the foundation at trial the way it claimed it would

in its notice or oral arguments at the pre-trial conference. The State relied solely on Mr.



Chastain’s testimony ot how the video 1s stored, even though he contirmed that he was not
at the scene of the mncident, The State could have recalled Officer Santana to venty that the
umages admitted into evidence appeared accurate but chose not to do so i spite of the fact
that they told the circuit court that this was their intention. For all the aforementioned
reasons, this Court should reverse and remand the circuit court’s judgment.
REQUEST FOR ORAL ARGUMENT
Defendant/Appellant Geist respecttully requests that he be allowed to present oral
argument on this issue.
SIGNED AND DATED this 12" day of November, 2024
Respectfully submuitted,
THE LAW OFFICE OF L. ADAM
BRYSON, PC
401 Third Street, Suite 7

Rapid City, South Dakota 57701
(605) 593-8972 (telephone)

By: /s/ 1. Adam Bryson
L. Adam Bryson
Attorney for Appellant




CERTIFICATE OF COMPLIANCE
I certify that Appellant's Brief 15 wathin the limitation provided for in SDCL 15-26A-
66(b) using Garamond typeface 1n 12-point type. Appellant's Brief contains approximately

3,016 words and 11 pages. | certify that the word processing software used to prepare this

brief 1s Microsott Word (Version 16.90.2).

By: /sf L. Adam Bryson
L. Adam Bryson

Altorney for Appellant

THE LAW OFFICE OF L. ADAM
BRYSON, PC

401 Third Street, Suite 7
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(605) 593-8972 (telephone}
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CERTIFICATE OF SERVICE
The undersigned hereby certifies that on November 12, 2024, a true and correct
copy of Appellant’s Brief in the matter of The State of South Dakota v. Michael David

Geist, was served via electronic mail upon the individuals listed below:

OLIVIA SIGLIN LARA ROETZEL

Pennington County State’s Attomey Pennington County State’s Attorney
130 Kansas City Street Suite 300 130 Kansas City Street Suite 300
Rapid City, South Dakota 57701-2818 Rapid City, South Dakota 57701-2818

MARTY J. JACKLEY

Office of the Attorney General
1302 E. Highway 14 Suite 1
Pierre, South Dakota 57501-8501

SIGNED AND DATED this 12" day of November, 2024,

Respecttully submitted,

THE LAW OFFICE OF L. ADAM
BRYSON, PC

401 Third Street, Suite 7

Rapid City, South Dakota 57701
(605) 593-8972 (telephone)

By: /sf L. Adam Bryson
L. Adam Bryson
Alttorney for Appellant
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STATE OF SOUTH DAKOTA, ) IN CIRCUIT COURT
COUNTY OF PENNINGTON. ) SEVENTH JUDICIAL CIRCUIT

STATE OF SOUTH DAKOTA, File No. CRI 23-1442

Plaintiff,
vs. JUDGMENT

MICHAEL DAVID GEIST,
DOB: 10/29/61

i i

Defendant,

Appearance at sentencing:
Prosecutor: Rachel Lindsay Defense attorney: Adam Bryson

Date of sentence: June 23, 2024

Date of offense: April 14, 2023

Charge: Count 1: Simple Assault on a Law Enforcement/Public Officer
Class: 6 Felony SDCL.: 22-18-1(1) and 22-18-1.05

Charge: Count 3: Crimmal Trespass

Class: 2 Misdemeanor SDCL: 22-35-6(1)

Convicted at jury trial on February 1, 2024.

CRIME QUALIFIER: (CHECK IF APPLICABLE):
[ ] Accessory 22-3-5 [] Aiding or Abetting 22-3-3 [] Attempt 22-4-1
[]Conspiracy 22-3-8 [ ] Solicitation 22-4A-1

Habitual offender convicted at trial on: May 21, 2024
X SDCL 22-7-7  []SDCL 22-7-8 [ ] SDCL 22-7-8.1

Part 2 Information (IDUT) admitted on
[ ] Third Offense; SDCL 32-23-4  [_| Fourth Offense; SDCL 32-23-4.6
] Fifth Offense; SDCL 32-23-4.7 [_] Sixth or Subsequent Offense; SDCL 32-23-4.9

Part 2 Information (ASSAULT) admitted on
[ ]SDCL 22-18-1

Part 2 Information (VPO DV/ VNCO DV) admitted on
[ ]1SDCL 25-10-13

[_] The Defendant having pled and the Court finding the plea was made knowingly and voluntarily,
and with a sufficient factual basis for the entry of the plea and having asked whether any legal cause existed
to show why judgment should not be pronounced, and no cause being offered:

ITIS HEREBY ORDERED THAT the Defendant is sentenced to serve:

3 years in the South Daktoa State Penitentiary with 0 suspended and 42 days credit plus each day served in
the Pennington County jail.

[_IFully Suspended Pen

Page 10of2
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Check if applicable:
[] The sentence shall run concurrent with ;
D The sentence shall run consecutive to

X That Defendant pay court costs of $116.50 for Count 1.

D<) That Defendant pay court costs of $96.50 for Count 3.

X That Defendant’s attorney’s fees will be a civil lien pursuant to SDCL 23A-40-11.

[ ] That Defendant pay prosccution costs: UA'$ |, Drug Test $ . Blood $ , SARTBill §
Transcript § .

[ ] That Defendant pay prosecution costs from dismissed file  :UAS$ |, Drug Test$ |

SARTBillS :Blood$  Transcript$ .

[ ] That Defendant pay the statutory fee of §  DUL $ DV,

[ ] That Defendant pay fines imposed in the amount of §___.

[] That the Defendant pay restitution through the Pennington County Clerk of Courts in the amount of
§ to

Other Conditions:

L]
[

[ ] Pursuant to SDCL 22-6-11, a Court shall sentence a Defendant convicted of a Class 5 or Class 6 felony
to a term of probation unless the Court finds aggravating circumstances exist that pose a significant risk to
the public and require a departure from presumptive probation; and the Court having found the following
aggravating factors exist justifying a deviation, to-wit:

[_] Failure to comply with terms of probation [] Criminal history

] Poor performance on bond ] Multiple files

[ ] Escalating behavior [ ] Picking up new files while on bond
[ ] Failure to accept responsibility [ ] On Parole when committed offense

[

Pursuant to agreement of the parties, the State’s Attorney is dismissing all remaining counts to include any
Part II information, if applicable.
71112024 3:53:26 PM

Aftest:
Ricke, Jolonda

Clerk/Deputy BY THE COIV
LA

HON. ROBERT GUSINSKY CIRCUIT JUDGE

You are hereby notified yvou have a right to appeal as provided for by SDCL 23A-32-15. Any appeal
must be filed within thirty (30) days from the date that this Judgment 1s filed.

Page 2 of 2
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STATE OF SOUTH DAKOTA ) IN CIRCUIT COURT
)
COUNTY OF PENNINGTON ) SEVENTH JUDICIAL CIRCUIT
STATE OF SOUTH DAKOTA, ) 51CRI23-1442
Plaintiff, )
) STATE’S NOTICE OF INTENT
Vs, ) TO INTRODUCE SPECIFIED
) EVIDENCE
MICHAEL DAVID GEIST, )
Defendant. )

The State of South Dakota, by and through Pennington County Deputy State’s Attorney
Olivia Siglin, hereby places this Court and Defendant on notice of its intent to introduce specified
evidence at the jury trial in this matter. Namely, the State intends to introduce video footage from
the body worn camera of Rapid City Police Officer Zachary Simons (“Officer Simons™) through
Jim Chastain, Police Video Evidence Technician, in his capacity as a custodian of records. The
State will lay adequate foundation to admit the footage under the silent witness theory of
authentication and satisfy the requirements of SDCL § 19-19-901.

STATEMENT OF FACTS

Michael D. Geist (“Defendant”) is charged with two counts of Simple Assault on a Law
Enforcement Officer, charged in the alternative, and Criminal Trespass. These charges stem from
gvents occurring on or about April 14, 2023, in Pennington County, South Dakota. On that date,
at approximately 12:26 AM, Rapid City police officers were dispatched to Mount Rushmore
Casino in Rapid City for the report of an unwanted subject with a bottle of alcohol causing a
disturbance. Dawn Hall, a casino employvee, stated that she had asked Defendant to leave four
times and he had refused. Officer Simons and Rapid City Police Officer Dalton Santana (“Officer
Santana™) responded to the business and encountered Defendant.

Officer Santana believed Defendant was under the influence of a substance and reached

for his arms to detain him in the patrol vehicle. Defendant resisted Officer Santana’s efforts and

1

Filed: 1/12/2024 232 Rbk €53 ReosingiamGountysiSeutihDakofaota HERI23-001442



had to be taken to the ground. Officer Simons ultimately helped Officer Santana detain Defendant
in handcuffs and walk him to the patrol vehicle, where he kicked Officer Santana in the leg. The
kick was witnessed by Officer Simons, who was wearing a body worn camera issued by the Rapid
City Police Department at the time. Officer Simons is currently deployed to another country
through his military service and is not expected to return until May 2024.

PROFFERED EVIDENCE

The State intends to introduce video footage from the body worn camera of Officer Simons
through Jim Chastain. Jim Chastain 1s a Police Video Evidence Technician employed by the Rapid
City Police Department who specializes in Records & Technology. He also serves as a custodian
of records.

Specifically, the State intends to introduce the first thirty seconds (00:00-00:30) of Officer
Simons’s body worn camera footage. There is no sound during this portion of the video,! it simply
provides the finder of fact a visual of what could be seen happening from Officer Simons’s
viewpoint on April 14, 2023. The body camera footage from Officer Simons 1s highly probative,
as it provides the best angle of Defendant’s kick for the jury to see. The State will lay an adequate
foundation through witness testimony to admit the video footage into evidence. A copy can be
provided to the Court for review prior to trial if desired.

AUTHORITY AND ARGUMENT

In State v. Reeves, the South Dakota Supreme Court adopted the “flexible, fact-based
approach to the silent witness theory of authentication.” State v. Reeves, 2021 8.D. 64, 9 18, 967
N.W.2d 144, 150. Under the traditional theory underlying authentication of photographic or video

IS

cvidence, the photograph or video was viewed as “merely illustrative of a witness’s testimony’

! Audio activates 30 seconds into each Axon body camera recording. Witnesses can provide additional testimony to
confirm this information.

Filed: 1/12/2024 2:32 PM CST Pennington County, South Dakota 51CRI23-001442



and required a “sponsoring witness” to testify it was a fair and accurate representation of the matter
based on that witness’s personal observations. /d. at 9 15 (internal citation omitted). However,
under the silent witness theory of authentication, “a photograph or video is a silent witness which
speaks for itself, and is substantive evidence of what it portrays independent of a sponsoring
witness.” Id. (internal citation omitted). Through the silent witness theory, “recordings such as a
tape from an automatic surveillance camera can be authenticated as the accurate product of an
automated process, satisfying the foundation required by Federal Rule of Evidence 901(b)(9).” /4.
(citing 2 McCormick on Evidence § 216 (Robert P. Mosteller ed., 8th ed. 2020)). SDCL § 19-19-
901(b)(9) 1s 1dentical to Federal Rule of Evidence 901(b)(9). which provides that evidence may be
authenticated by “evidence describing a process or system and showing that it produces an accurate
result.” Id.

The silent witness theory is flexible and fact-based, allowing the party offering evidence
latitude in establishing foundation for the photograph or video. Reeves, ¥ 19. “If a circuit court
determines that there is adequate foundation for the admissibility of the video, any further
‘concerns that the defendant has regarding the surveillance procedures, and the method of storing
and reproducing the video material, are properly the subject of cross examination and affect the
weight, not the admissibility, of the video.” Id. (quoting Siate v. Siangle, 166 N.H. 407, 413, 97
A.3d 634, 639 (2014)). The court simply must determine that “the trier of fact can reasonably infer
that the subject matter is what the proponent claims.” /d. at Y 18 (quoting Stangle, 97 A.3d at 638).

Here, despite Officer Simons being unavailable for the jury trial, the State will lay an
adequate foundation to establish that the clip of body worn camera footage is what the State says
it is through the testimony of Chastain and Officer Santana. Jim Chastain can testify how the Rapid

City Police Department’s Axon body worn cameras work, when they are activated to begin
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recording, how footage is uploaded to the digital evidence storage system, and that officers are not
able to alter footage. He can testify about his role as custodian of records and Rapid City Police
Department policies regarding body cameras and their functionality. Officer Santana can confirm
that Officer Simons responded to the same call involving Defendant on April 14, 2023, and that
the footage offered appears to accurately reflect the interactions between law enforcement and
Defendant on the date of the charged conduct.
CONCLUSION

The State hereby provides notice of its intent to introduce specified evidence at the jury
trial m this matter, specifically, the first 30 seconds of Rapid City Police Officer Zachary Simons’s
body camera footage from his interaction with Defendant on April 14, 2023. Though Officer
Simons is unavailable to testify due to military deployment, the South Dakota Supreme Court has
adopted the silent witness theory for video authentication, and the State will satisfy the
requirements of the silent witness doctrine and SDCI, § 19-19-901 to admit this footage into
evidence. For these reasons, the State requests this Court admit the evidence proffered at trial once
a sufficient foundation is laid.

Dated this 12" day of January, 2024.

S Olivia Siglin

Olivia Siglin

Deputy State’s Attorney

Pennington County State’s Attorney’s Office
130 Kansas City Street, Suite 300

PO Box 6160

Rapid City SD 37701-6160

(605) 394-2191

Olivia.Siglini@pennco.org
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CERTIFICATE OF SERVICE

The undersigned hereby certifies that she served a true and correct copy of the State’s
Notice of Intent to Introduce Specified Evidence upon the person herein next designated, all on
the date shown, by electronic service through Odyssey File and Serve, to:

Adam Bryson

Pennington County Public Defender’s Office
130 Kansas City Street, Suite 310

Rapid City, 8D 57701
Adam.Brvsoni@pennco.org

Dated this 12" day of January, 2024

A Olivia Siglin

Olivia Siglin

Deputy State’s Attorney

Pennington County State’s Attorney’s Office
130 Kansas City Street, Suite 300

PO Box 6160

Rapid City SD 37701-6160

(605) 394-2191

Olivia.Siglin@pennco.org
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STATE OF SOUTH DAKOTA ) IN CIRCUIT COURT
) ss. SEVENTH JUDICIAL CIRCUIT
COUNTY OF PENNINGTON )

STATE OF SOUTH DAKOTA ) OBIECTION TO STATE’S NOTICE OF
) INTENT TO INTRODUCE SPECIFIED
PlaintifY, ) EVIDENCE
)
VS, )
)
) CRI23-1442
MICHAEL DAVID GEIST, )
)
Defendant. )

Comes now, Michael Geist, by and through attorney, L. Adam Bryson, and hereby moves

for an order denying the State’s notice of intent to introduce specified evidence.
FACTS

The State in its notice relies upon Stafe v. Reeves to introduce evidence via the silent
witness theory of authentication. State s Notice pg. 2. The State tells the Court that it will lay an
adequate foundation on the basis of the testimony of both Rapid City Police Department Police
Video Evidence Technician Jim Chastain and Officer Dalton Santana. /d. pg. 3. The State intends
for Mr. Chastain testify about how “Rapid City Police Department’s Axon body worn cameras
work, when they are activated to begin recording, how footage is uploaded to the digital evidence
storage system, and that officers are not able to alter footage.” The State intends to have Mr.
Chastain further “testify about his role as custodian of records and Rapid City Police Department
policies regarding body cameras and their functionality” /d. 3-4. The State in their notice concedes
that this testimony 18 inadequate to admit the body-worn-camera in question because they need to
have Officer Santana testify that the footage offered “appears to accurately reflect the interactions
between law enforcement and the Defendant.” 7d. 4.

ARGUMENT

There are two distinct theories to determine if a proper foundation has been laid for the
admissibility of electronic recordings, the “pictorial-testimony” theory and the “silent-witness™
theory. The foundation required for pictorial-testimony is the admission of evidence about “the
circumstances under which the video tape was taken are shown, and that the video tape accurately

portrays the area at the time it was taken.” State v. Lohnes, 432 N.W.2d 77, 87. The foundation
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required for the silent-witness there is that the proponent must present sufficient foundation facts

“that the court, in its discretion, ‘can determine that the trier of fact can reasonably infer that the

subject matter is what its proponent claims.™ State v. Reeves, 967 N.W.2d 144, 150. The State in

an effort to overcome the deficiencies meeting the foundational requirement under both the

pictorial-testimony theory and the silent-witness theory proposes an unprecedented merging of the

two theories in order to admit evidence it otherwise would be unable to admit.
PICTORIAL-TESTIMONY

The State concedes that it cannot lay the proper foundation under the pictorial-testimony
theory because Rapid City Police Officer Zachary Simons is currently on a military deployment
until through May of 2024. Only Officer Simons can adequately provide testimony that the body-
worn-camera footage accurately reflects what he observed from his vantage point during the
Defendant’s interaction with law enforcement. There was no one else who observed what Officer
Simons’ observed.

The State is attempting to overcome this admission obstacle by relying on the silent-witness
theory to admit the video footage. However, to even rely on the silent-witness theory to admit
Officer Simons’ body-worn-camera footage the State must first show that Officer Simons 18 “not
available to testify to the accuracy of the scene depicted in the video.” Reeves. 149. Officer
Simons’ military deployment does not make him an unavailable witness.

SILENT-WITNESS

The silent-witness theory is typically used to admit stationary surveillance footage. The
South Dakota Supreme Court decided to adopt a flexible fact-based approach to the silent-witness
theory of authentication. /d. 150. In Reeves the court admitted jail security footage related to an
assault that occurred inside a jail. /d. 146. The Reeves court referenced two out of state cases in
their opinion, State v. Strangle from New Hampshire and State v. Luke from Hawaii. The camera
footage in Strangle was obtained from security cameras in a store. State v. Strangle, 97 A.3d 634,
635 (N.H. 2014). The camera footage in Luke was from a home security system. State v. Luke, 464
P.3d 914, 922 (H.L 2020). The facts in these three cases are different than the Defendant’s case
because Officer Simons’ body-worn-camera was not an immovable camera with a fixed range it
was a camera meant to see everything Officer Simmons’ sees during specific interactions.
Furthermore, Officer Simons” body-worn-camera is not a camera that is constantly in the on-

position recording, it must be manually turned on by an officer. So, while Mr. Chastain may be
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able to testify as to the Rapid City Police Department’s policy on when to turn on a body-wom-
camera only Officer Simons can testify as to when and why he turned on the body-worn-camera.
And only Officer Simmons can testify to the accuracy of the images in the recording.

The State proposes to overcome these differences by allowing Officer Santana to testify that
Officer Simons responded to the incident with the Defendant and that based upon Officer Santana’s
knowledge Officer Simons’ body-worm-camera footage is an accurate portrayal of what Officer
Simons observed. It is not reasonable to rely upon Officer Santana’s opinion regarding the body-
worn-camera footage of Officer Simons because Officer Santana was busy dealing with an
admittedly unruly individual, whom Officer Santana claims assaulted him. Officer Santana was
clearly busy dealing with a volatile high-tension situation in which he would be unable to infer
what another man may or may not have seen.

The Defense requests the Court prohibit the State from utilizing an unprecedented merger
of the pictorial-testimony and silent-witness theory to establish proper foundation to admit Officer

Simmons” body-worn-camera footage as evidence in this matter.

Dated January 19, 2024

/s/ 1. Adam Bryson
Attorney for Defendant
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CERTIFICATE OF SERVICE

The undersigned, Lawrence County Chief Deputy Public Defender hereby certifies
that he e-filed the foregoing document for re-service by the Clerk of Courts upon:

Brenda Harvey

State’s Attorney’s Office
90 Sherman Street
Deadwood, SD 57732
bharveyi@lawrence.sd.us

Dated January 19, 2024.

/s/ 1.. Adam Bryson

Attorney for Defendant

90 Sherman Street

Deadwood, SD 57732
public.defenderi@lawrence.sd.us
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IN THE SUPREME COURT
STATE OF SOUTH DAKOTA

No. 30791

STATE OF SOUTH DAKOTA,
Plaintiff and Appellee,

V.

MICHAEL DAVID GEIST,

Defendant and Appellant.

PRELIMINARY STATEMENT

This brief refers to the State of South Dakota as “the State” and
Michael David Geist as “Geist.” References to documents are
designated as follows:

Settled Record ...ooiviiiiiiii e e aee e SR

Delenidant's Bhibleawamenspmeanpansnsnsnsmsnsmamsms DB
All document designations are followed by the appropriate page
number. This brief also refers to trial exhibits as Ex. followed by the
appropriate identifier.

JURISDICTIONAL STATEMENT
This is an appeal of a Judgment and Sentence entered by the

Honorable Robert Gusinsky, Circuit Court Judge, Seventh Judicial



Circuit, Pennington County, South Dakota. SR 231-35. Judgment was
timely entered on July 1, 2024, and Geist filed a Notice of Appeal on
July 8, 2024. Id.; SDCL 23A-32-15. Thus, this Court has jurisdiction
to hear this appeal under SDCL 23A-32-2.

STATEMENT OF LEGAL ISSUE AND AUTHORITIES

WHETHER THE CIRCUIT COURT PROPERLY ADMITTED
OFFICER SIMONS’ BODY-WORN CAMERA FOOTAGE?

The trial court allowed Officer Simons’ body-worn camera footage

into evidence, following the testimony of Officer Santana and

James Chastain.

State v. Reeves, 2021 S.D. 64, 967 N.W.2d 144

Baez v. Commonweaith, 79 Va. App. 90, 893 S.E.2d 604 (2023)

Sommers v. State, 2023 WL 6937397 (Md. App. Ct. Oct. 20, 2023)

SDCL 19-19-901(a)

STATEMENT OF THE CASE

On April 14, 2023, Geist was charged by Complaint with Simple
Assault on a Law Enforcement/Public Officer, in that he did attempt to
cause bodily injury to Officer Dalton Santana; or in the alternative,
Simple Assault on a Law Enforcement/Public Officer, in that he did
intentionally cause bodily injury to Officer Santana, which did not
result in serious bodily injury. SR 8. Geist was also charged with
Criminal Trespass. Id.

On April 25, 2023, Geist waived his right to a preliminary

hearing. SR 19. On May 30, 2023, Geist was arraigned and entered a



not-guilty plea. SR 273-80.

On January 12, 2024, the State filed a Notice of Intent to
Introduce Specified Evidence, as it wanted to admit Officer Simons’
body-worn camera footage. SR 97-100. Officer Simons was deployed to
another country through his military service when the trial occurred.
SR 98, 91. Geist filed a written objection to the State’s Notice. SR 102-
05. At the pretrial conference, the Court heard arguments on the
State’s Notice and Defense’s Objection. SR 318-21. The Court reserved
its ruling for the jury trial. Id.

During the jury trial, the State moved to admit Officer Simons’
body-worn camera footage, and Defense Counsel objected. SR 435-36.
Defense Counsel argued proper foundation was not laid because “it’s
[not] appropriate for an evidence technician to admit a body camera
when he wasn’t at the scene.” SR 436. The Court asked if Defense
Counsel was making the same objection previously made and discussed
at the pretrial conference; Defense Counsel confirmed they were. Id.
The Court stated, “[flor the same reason, the objection is overruled” and
admitted the evidence. Id.

The jury, after a lengthy deliberation, found Geist guilty of Simple
Assault on Law Enforcement and Criminal Trespass. SR 162. After
being found to be a Habitual offender, Geist was sentenced to 3 years in

prison. SR 231-32, 633.
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STATEMENT OF THE FACTS

On April 14, 2023, just after midnight, Rapid City Police Officers
were called to the Mount Rushmore Casino for a report of an unwanted
subject who was causing a disturbance. SR 356; Ex. 1. Police Officer
Dalton Santana responded to the business and encountered Geist.

SR 364; Ex. 2. Officer Santana noticed Geist appeared intoxicated and
was causing problems for the patrons and the casino’s cashier. Id.
Geist asked if Officer Santana wanted him to go outside. SR 368; Ex. 2.
Officer Santana thought Geist’s suggestion was a good idea, so he
agreed. Id. Due to Geist’s apparent intoxicated state, Officer Santana
decided he was going to take him to the detox center. SR 369,

Once outside, Officer Santana asked Geist to walk to the patrol
vehicle; Geist refused. Id. Officer Santana told Geist, “You can walk
over or | can walk you over.” Id.; Ex. 2. Geist said he was going to have
to walk him over. Id. When Officer Santana attempted to escort Geist
to his patrol vehicle, Geist pulled his arm away and shoved Officer
Santana in the shoulder. SR 369-70. Officer Santana conducted “an
arm bar takedown and brought Geist onto the ground to prevent a
further fight.” SR 370.

At that point, Officer Zachary Simons arrived and came to Officer
Santana’s aid in detaining Geist. Id. While still on the ground, Geist
“made a comment about kicking [their] ass.” SR 371; Ex. 2. The

officers got Geist into handcuffs and off the ground; Geist looked at



Officer Simons and said Officer Santana is lucky that Geist did not kick
him in the nuts. SR 403; Ex. 2. As the officers attempted to place Geist
into the back of the patrol vehicle, he continued to make threats and
insult the officers. SR 371; Ex. 2.

When the officers arrived at the patrol vehicle and opened the
door to put Geist inside the car, Geist started “tensing up, kind of
preventing himself from going in the car, keeping his legs straight.” SR
371. The officers responded by pushing him into the car. Id. As they
did that, Geist “turned, started velling a little bit louder, struggling a
little bit more, and as [they] pushed him into the car, he kicked out with
his leg and kicked |[Officer Santana] in the knee.” Id,; see Ex. 2, 3, 4.

ARGUMENT

THE CIRCUIT COURT PROPERLY ADMITTED OFFICER
SIMONS’ BODY-WORN CAMERA FOOTAGE

The trial court had the discretion to allow into evidence Officer
Simons’ body-worn camera footage. Proper foundation was laid for the
camera footage under the silent witness theory for authenticating video
evidence, and Geist suffered no prejudice from its adiission.

A Standard of Review

“Bvidentiary rulings are reviewed for an abuse of discretion and
are presumned to be correct.” State v. Reeves, 2021 S.D. 64, q 11, 967
N.W.2d 144, 147 (citing State v. Stokes, 2017 8.D. 21, 9 12, 895 N.W.2d
351, 354). “Itis an abuse of discretion for a circuit court to make ‘a

fundamental error of judgment, a choice outside the range of



permissible choices, a decision, which, on full consideration, is
arbitrary or unreasonable|,|’ | State v. Delehoy, 2019 S.D. 30, § 22, 929
N.W.2d 103, 109], and it is an abuse of discretion for the court to
exercise its discretion ‘to an end or purpose not justified by, and clearly
against reason and evidence,’ Reeves, 2021 S.D. 64, 4 11, 967 N.W.2d
at 147.” State v. Abraham-Medved, 2024 S.D. 14, 9 13, 244 N.W.3d
436, 440.

“To necessitate reversal, ‘not only must error be demonstrated,
but it must also be shown to be prejudicial.”” Reeves, 2021 S.D. 64,
9 11, 967 N.W.2d at 147 (quoting State v. Shelton, 2021 S.D. 22,9 16,
958 N.W.2d 721, 727). “An error is prejudicial when ‘in all probability
[the error| produced some effect upon the jury’s verdict and is harmtful
to the substantial rights of the party assigning it.”” Id. (citation
omitted).
B. Legal Analysis

I. The State laid proper foundation for Officer Simons’ body-
worn camerd footage to be admitted into evidence.

a. The theories of authentication.
There are 2 theories underlying authentication of photographic or
video evidence: traditional and silent witness theory. Reeves, 2021 5.D.
64, § 13, 967 N.W.2d at 148-49.
“Under the traditional theory underlying authentication of

photographic or video evidence, the photograph or video is viewed as



‘merely illustrative of a witness’ testimony,’ and the evidence ‘only
becomes admissible when a sponsoring witness can testify that it is a
fair and accurate representation of the subject matter, based on that
witness’ personal observation.”” Id. § 13, 967 N.W.2d at 148 (quoting
Midland Steel Prods. Co. v. UA W. Local 486, 573 N.E.2d 98, 129
(1991)).

While there are different approaches to the silent witness theory
of authentication, this Court adopted a flexible, fact-based approach.
Reeves, 2021 S.D. 64, 9 18, 967 N.W.2d at 150. This Court held, “to
authenticate a photograph or video under the silent witness theory, the
proponent must present sufficient foundational facts to the circuit court
so that the court, in its discretion, ‘can determine that the trier of fact
can reasonably infer that the subject matter is what its proponent
claims.”” Id. (quoting State v. Stangle, 97 A.3d 634, 638 (N.H. 2014)).
This Court held its decision was “ultimately consistent with the
requirements of SDCL 19-19-901(a).” Id. This Court further held, “[i|f a
circuit court determines that there is adequate foundation for the
admissibility of the video, any further ‘concerns that the defendant hals|
regarding the surveillance procedures, and the method of storing and
reproducing the video material, [are] properly the subject of cross-
examination and affect| | the weight, not the admissibility, of the
video.”” Id. q 19, 967 N.W.2d at 150 (quoting Stangle, 97 A.3d at

639 (quotation marks omitted) (citation omitted)).



b. The silent witness theory adequately authenticates
law enforcement officers’ body-wormn camera

footage.

Geist argues the silent witness theory was improperly applied to
the body-worn camera footage admitted in this case, yet other
jurisdictions have found the silent witness theorv applies to body-worn
camera footage of law enforcement officers.

For example, the Appellate Court of Maryland held their circuit
court properly exercised its discretion by admitting a law enforcement
officer’s body-worn camera footage under the silent witness theory of
authentication. Sommers v. State, 2023 WL 6937397, *14 (Md. App. Ct.
Oct. 20, 2023). The State called a witness, whose testimony was strictly
to explain the functionality of the camera system, to authenticate the
footage. Id. at **11-12. The witness testified he was “the body-worn
camera lieutenant coordinator for the agency” and was responsible for
“reviewing all evidence, video evidence . . . creating an electronic case
folder, and then forwarding it to the State’s Attorney’s Office.” Id. at
*11. The witness also explained the functionality of the body-worn
cameras, the data storage process for the recordings, and the
mechanisms in place to prevent and track misconduct related to
electronic evidence tampering. Id. at *12. The witness testified he
attended training conventions held by Axon, the provider for the body-

worn camera. Id.



The defendant objected to the admission of the body-worn camera
footage, arguing that there was a lack of authentication because the
witness was not an expert, the witness was not present when the video
was docked, and the admission without the officer’s testimony violated
the Confrontation Clause of the Sixth Amendment. Id. The circuit
court disagreed and found the testimony established a sufficient
foundational basis. Id. at *13. The court found the witness “provided
detailed testimony about the data storage process for the body-worn
camera footage. Because [the witness’s| testimony established a
sufficient foundational basis, the court properly exercised its discretion
by admitting the body-worn camera footage” under the silent witness
theory of authentication. Id. at *14.

In another case, the Virginia Appellate Court held a police officer’s
testimony satisfied the authentication requirement, under both the
traditional and silent witness theories, for admission of video footage
from a non-testifying officer’s body-worn camera. Baez v.
Commonwealth, 79 Va. App. 90, 115, 893 S.E.2d 604, 616 {(2023). The
officer testified about how body-worn cameras worked generally, how
the videos were created, and how the footage was uploaded
automatically when camera was placed on its charger. Id. The officer
also testified as to accuracy of portions of events depicted in video. Id.

The Virginia Appellate Court held, under both the traditional and silent



witness theory, the record contained sufficient evidence to demonstrate
a proper foundation to admit the video footage into evidence. Id at 116.

In the present case, Officer Simons’ body-worn camera footage
was properly authenticated under the silent witness theory. Though
Officer Simons was deploved at the time of trial, his body-worn camera
footage was authenticated by James Chastain’s and Officer Santana’s
testimony.

¢. Officer Simons’ body-worn camera footage was
authenticated by James Chastain's and Officer
Santana’s testimony.

Mr. Chastain, the Rapid City Police Department’s video evidence
technology specialist, testified he is the custodian of records for the
department. SR 430. Mr. Chastain stated he is biannually certified by
Axon, who is the provider for the body-worn camera and the cloud-
based storage system. SR 429. The certification includes a 24-hour
long class and an exam to verify his competency. Id. Mr. Chastain also
attends a yearly conference where he partakes in a 24-hour long
training on the various components of the Axon system. Id. Axon’s
training includes:

The function of body cameras, how to change different

settings within the cameras|,] . . . working with

Evidence.com, which is [the] cloud based storage solution,

how to find and manage evidence, how to manage the

metadata associated with the evidence, settings for the

body cameras, creating user accounts, settings for the rules

and permissions that users are put into, . . . [and] sharing

digital evidence with other agencies.

Id.
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Mr. Chastain explained how the department’s body-worn cameras
operate:

Each officer is assigned a body camera. When the video
comes off of the camera, that video is assigned to that
specific user. At the beginning of their shift they retrieve
their body camera from a dock in the patrol area over in the
police department. They mount it on their uniform. When
they leave the building, they’re supposed to have it powered
on and in standby mode, and that standby mode is
constantly recording just the basic buffer. ... When they
arrive on scene at a call for service or they’re dealing with
somebody in person, they’re supposed to start a recording.
When that recording starts, there’s actually a 30 second
pre-buffer on that that is just video only, no audio, that
shows what was going on in that 30 seconds prior to the
officer activating the camera. They can manually activate it
by pushing a button twice on their body camera, it’s a big
large button on the front, but there’s also an automated
means of starting those cameras as long as they’re in a
stand by mode.

|The recording| remains on the camera until the officer gets

back to the station at the end of their shows where they

place it into a dock. From that dock the evidence is

securely transferred from the camera to [their]| cloud based

storage where it resides for whatever appropriate categories

are assigned to it for retention purposes.
SR 1431-32. Mr. Chastain stated no one can “alter, erase, duplicate, [or]
copy” body-worn camera footage after it is recorded. SR 433.

Mr. Chastain testified he reviewed Officer Simons’ body-worn
camera and looked at its audit trail. SR 434. Mr. Chastain observed a
watermark in the upper right part of the image that matched the serial

number for Officer Simons’ specific camera. Id. Mr. Chastain

confirmed based on the date and time of the video and the contents of

11



the video compared to what was listed in the call for service and case
report, he believed the video came from Officer Simons’ body-worn
camera on April 14, 2023. SR 435.

Officer Santana testified he noticed Officer Simons’ body-worn
camera was not on when he was kicked by Geist, so he reached over
and hit Officer Simons’ camera twice to turn it on. SR 373; Ex. 2.
Officer Santana also testified regarding how body-worn cameras work,
explaining that typically the cameras are mounted to the officer’s load-
bearing vest at the center of his chest. SR 363. Officer Santana stated,
“during the day when [they] leave the station, go out into the public,
[they] turn the camera on. While [they are] out in the public it is always
on but not always recording. [They]| start a recording when [they]| turn
it on [by] giv[ing] it a double tap on a large center button on the body
camera which will turn it on.” Id.

Mr. Chastain’s and Officer Santana’s testimony provided ample
foundational facts for the circuit court to determine that the jury could
“reasonably infer that the subject matter is what its proponent claims.”
Reeves, 2021 S.D. 64, 18, 967 N.W.2d at 1350 (quoting Stangle, 97
A.3d at 638). Mr. Chastain testified as to how body-worn cameras
worked, how the videos were created, how it was uploaded
automatically when camera was placed on its dock and added to the
cloud based storage system, and that no one could “alter or erase” the

footage after it was recorded. SR 431-32. Mr. Chastain also testified he



personally reviewed Officer Simons’ body-worn camera, and he believed
the video was Officer Simons’ camera footage from Geist’s arrest.

SR 434-35. Officer Santana’s testimony also provided support for
authentication under the silent witness theory for authenticating
evidence. He testified about how body-worn cameras worked generally
and how Officer Simons’ body-worn camera footage of Geist was
created, as he was the one who started the recording. Because there
were ample foundational facts for the court to determine that the jury
could reasonably infer that the video was Officer Simons’ body-worn
camera footage from Geist’s arrest, there was adequate foundation for
the admissibility of Officer Simons’ body-worn camera footage under the
silent witness theory. Therefore, any further concerns Geist had
regarding the body-worn camera footage was the subject of cross-
examination and affected the weight, not the admissibility, of the
footage. See Reeves, 2021 S.D. 64, 9 19, 967 N.W.2d at 150; Stangle,
97 A.3d at 639.

d. The State was not bound by the limits of the
traditional theory of authentication.

Geist argues to authenticate evidence under the silent witness
theory, “the State must first show that Officer Simons is ot available
to testify to the accuracy of the scene depicted in the video.” State v.
Reeves, 967 N.W.2d at 119.” DB 7. The State disagrees with this
assertion; Officer Simons need not be unavailable for the State to rely

on the silent witness theory to authenticate his body-worn camera
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footage. To authenticate a video under the silent witness theory, “the
proponent must present sufficient foundational facts to the circuit court
so that the court, in its discretion, ‘can determine that the trier of fact
can reasonably infer that the subject matter is what its proponent
claims.”” Reeves, 2021 S.D. 64, 4 18, 967 N.W.2d at 150

(quoting Stangle, 97 A.3d at 638). There is no requirement that anyone
be unavailable prior to relying on the silent witness theory of
authenticating evidence.

Geist argues the facts in Reeves,! Stangle,? and Luke® arc
different than the present case because “Officer Simons’ body-worn
camera was not an immovable camera with a fixed range it was a
camera meant to see move with Officer Simons and see everything he
sees during specific interactions.” DB 7. Furthermore, Officer Simons’
body-worn camera is not “constantly in the on-position recording, it
must be manually turned on by an officer.” Id. The State agrees with
most of* Geist’s statements; it is true that Officer Simons’ body-worn
camera is movable, its range moves with Officer Simons, and it is not

constantly recording. However, these facts have no bearing on

L Reeves, 2021 S.D. 64, 967 N.W.2d 144.

297 A.3d 634 (N.H. 2014).

S State v. Luke, 464 P.3d 914 (Haw. Ct. App. 2020).

1 The State disagrees with Geist that the body-worn camera “must be
manually turned on by an officer.” DB 7. Testimony established that
the officer’s body-worn cameras can be automatically activated by
several means including by the activation of their emergency lights, the
removal of a gun from the gun rack, a certain speed being reached while
driving, or by being involved in an accident. SR 431-32, 437.

14



authentication under the silent witness theory. The only question when
assessing admissibility under the silent witness theory is whether the
proponent presented sufficient foundational facts so that the circuit
court could determine that the jury could “reasonably infer that the
subject matter is what its proponent claims.” Reeves, 2021 S.D. 64,

9 18, 967 N.W.2d at 150 (quoting Stangle, 97 A.3d at 638). Here, there
were sufficient facts presented by Mr. Chastain and Officer Santana to
establish that the offered exhibit was Officer Simons’ body-worn camera
footage from Geist’s arrest.

Geist also argues “only Officer Simons could adequately provide
testimony that the body-worn-camera footage accurately reflects what
he observed from his vantage point during [] Geist’s interaction with law
enforcement. There was no one else who observed what Officer Simons’
|sic] observed.” DB 6. The State disagrees. While it is true that Officer
Santana “never testified that the images alleged to be from Officer
Simon’s [sic] body-worn-camera were accurate portrayals of the
incident,” the State is not relying on the traditional theory to
authenticate Officer Simons’ body-worn camera footage. DB 8.

Because the State is relying on the silent witness theory, the State only
needed to establish facts for the court to determine that the jury could
reasonably infer that the exhibit was Officer Simons’ body-worn camera
footage from Geist’s arrest. See Reeves, 2021 S.D. 64, 9 18, 967

N.W.2d at 150 (quoting Stangle, 97 A.3d at 638). The State presented
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ample evidence to support the finding that the offered exhibit was
Officer Simons’ body-worn camera footage from Geist’s arrest.

Further, the State disagrees with Geist’s argument that “only
Officer Simons could adequately provide testimony” under the
traditional theory to lay foundation for Officer Simon’s body-worn
camera footage. Officer Santana could have satisfied the authentication
requirement under the traditional theory by testifying as the accuracy of
the events depicted in video. As Officer Santana was present on the
scene, he could have testified that the video was a “fair and accurate
representation of the subject matter, based on [his] personal
observation|,]” ” which would have authenticated the camera footage
under the traditional theory. Reeves, 2021 S.D. 64, 9 15, 967 N.W.2d
at 148 (quoting Midland Steel Prods. Co., 573 N.E.2d at 129); see Baez,
79 Va. App. at 113. Yet Officer Santana did not testify as the accuracy
of the events depicted in Officer Simons’ body-worn camera footage, so
he did not meet the authentication requirement under the traditional
theory.

Because the State presented ample evidence through Mr.
Chastain’s and Officer Santana’s testimony to support the finding that
the video presented was Officer Simons’ body-worn camera footage from
Geist’s arrest, the footage is properly authenticated under the silent
witness theory. Accordingly, the circuit court properly exercised its

discretion in admitting Officer Simons’ body-worn camera footage.

16



El

2. Geist was not prejudiced by the admission of Officer Simons
body-worn camera footage

Geist does not address prejudice in his brief. See DB. Thus, he
failed to establish that the trial court’s ruling was, “a fundamental error
of judgment” or “a choice outside the range of permissible choices.”
Delehoy, 2019 S.D. 30, Y 21-22, 929 N.W.2d at 109.

Geist has not articulated any unfair prejudice that resulted from
the inclusion of Officer Simons’ body-worn camera footage. See DB.
Officer Santana testified that he observed and felt Geist kick him in an
intentional manner. SR 371-72. Further, Officer Santana’ body-worn
and vehicle’s camera footage displayed Geist kicking Officer Santana.
See Ex. 2, 3. Thus, even if the trial court had excluded Officer Simons’
body-worn camera footage, there was ample other evidence supporting
the conviction for assault on a law enforcement officer.

A captured and secured video is arguably one of the most relevant
and most probative picces of evidence available in any criminal case.

As opposed to relyving on hearsay or eyewitness testimony, an unbiased
video capturing the entirety of an alleged offense carries with it an
extreme weight of probative value.

No unfair prejudice was properly demonstrated or articulated at

trial or in Geist’s brief, so the trial court’s ruling should stand.

17



CONCLUSION
The trial court was not unreasonable in its evidentiary ruling, and
Geist has not met his burden in establishing that unfair prejudice
resulted from the admission of Officer Simons’ body-worn camera
footage. For the above stated reasons, the State respectfully requests
that the Court affirm the trial court’s evidentiary ruling and Geist’s
conviction.
Respectfully submitted,

MARTY J. JACKLEY
ATTORNEY GENERAL

/s/ Renee Stellagher

Renee Stellagher

Assistant Attorney General
1302 East Highway 14, Suite 1
Pierre, SD 57501-8501
Telephone: (603) 773-3215
Email: atgservice@state.sd.us
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IN THE SUPREME COQURT
OF THE
STATE OF SOUTH DAKOTA

STATE OF SOUTH DAKOTA,

Plamntift and Appellee,
vs. NO. 30751

MICHAEL DAVID GEIST,

Detendant and Appellant.

APPELLANTS REPLY BRIEF

ARGUMENT
The Appellant, Michael Geist, respecttully submits the following Reply Briet.
1. The State did not lay proper foundation for Otficer Sumons” body-worn-camera
footage to be admuitted into evidence.
c. Officer Simons’ body-worn-camera footage was not properly authenticated
by James Chastain’s and Officer Santana’s testimony.

The State n 1ts Appellee Brief provides two intermediate appellate decisions to
support its position that Officer Simons’ body worn-camera footage was properly admutted
into evidence by the silent- witness theory. These decisions are not binding on the South
Dakota Supreme Court and are merely persuasive arguments. This Court need not follow
other state appellate courts nto folly. The cases cited by the State in ther brief are also
distinguishable from Mr. Geist's case.

The Virginia case, Baes v. Commompealth, held that the testimony required to admit
body-worn camera footage without the officer wearing the body-worn camera’s testimony

the state needed general testumony on how body-worm-cameras work and that the videos are

1



automatically uploaded when placed on the charger at the end of the day. Baes .
Commonwealth, 893 S.E.2d 604, 615 (Va. Ct. App. 2023) However, the Virgima court went on
to say that these factors coupled with law enforcement officer’s further testimony
confirming the accuracy of portions of events depicted in the video were enough to
authenticate the video. Id. 615-616. This additional qualification shows that the Virginia
Court of Appeals requires more than just testumony about the body-worn camera systemn n
order to admit the footage via the silent witness theory. The testunony provided by the law
enforcement officer in the Virginia case included testimony that the officer was “present at
the scene and that the body-worn camera footage accurately depicted the events that took
place the might of the traffic stop.” Id. 615. Specifically, the Virginia law enforcement otficer
wdentified the defendant in the body-worn camera footage as well as the non-testifying
officer. Id. He also testified that he saw the defendant and the non testifying officer
“standing beside each other as she conducted her search.” Id.

Applying the Virgima holding to Mr. Geist’s case the state falls short of their
authentication burden because there 1s no testunony coupled with testunony about how the
body-worn camera system works to corroborate the accuracy of scene depicted on the body-
worn camera footage. The State did not ilheit through Officer Santana that the footage
purported to be from Officer Simons” body-worn camera that it showed Mr, Gest, Officer
Santana, or that it accurately depicted the scene that might. The only testimony Officer
Santana provided was that he noticed Officer Simmons’ body worn camera was not
recording and pushed the button on Otficer Stmmons’ body-worn camera twice to start the
recording, J'T 44, 3-8. Mr. Chasten testitied on cross-exammation that he was “not there that

might” and “personally did not observe the actions of that mght.” I4, 109, 20-22. Neither



witness the State used to admit Othcer Stmons’ body-worn camera into evidence provided
any testimony relevant to the actual video footage itself.

The Maryland case, Sommers v. State, 1s such an insignificant case that it is an
unreported opinion that holds no precedential value in the State of Maryland. This opinion
holds that it the witness can provide detailed testimony about the data storage process for
the body-worn camera footage then the footage 1s admissible under the silent-witness theory.
Sommers v. State, 2023 WL 6937397 38-39. Interestingly the Maryland opinion states that
recordings may be authenticated under the silent-witness theory when they are recording on
equipment that operates automatically. Id 35.

In Mr. Geist's case the record clearly shows that Ofhcer Simmons” body-worn
camera did not operate automatically. In fact, Officer Santana testified that he 15 the one that
activated the recording on Officer Simmons’ body-worn camera. [T 44, 3-8. Additionaly, Mr.
Chasten was unable to explain whey Otficer Simmons did not activate his body-worn
camera hunself. Jd. 108, 17-20. The facts of Mr. Geist’s case do not fit the holding of the
Maryland case, as Officer Sunmons’ body-worn camera equipment did not operate
automatically.

This Court first addressed the silent-witness theory in order to provide the
foundational requirements needed to admit photographs and videos not recorded by human
operators. Stafe v. Reeves, 967 N.W.2™ 144, 148 (SD 2021). Body-worn cameras are recorded
by human operators and do not fit the Reezes holding. Body-worn cameras are activated by
the offer pressing the button twice, when othcers actvate their emergency hghts, when they
remove a patrol rifle from a gun rack, or when they’re mvolved in an accident. JT 102, 21-25.

In Mr. Geist's case Officer Simons’ body-worn camera was activated manually by a human



being when the button was pressed twice. In all cases a body-worn camera’s recording 1s
activated by a human action.
d. The State was not bound by the limits of the traditional theory of
authentication.

The State has conceded that they admitted Ofhcer Simmons” body-worn camera
footage under the silent-watness theory and not the traditional theory. Mr. Geist accepts
their concession.

2. Geist was prejudiced by the admussion of Officer Simons’ body-worn-camera
footage.

Mr. Geist was prejudiced by the admission of Officer Sunmons” body worn camera
footage, especially 1n the State’s closing arguments at trial. The State explained why
Officer Santana’s body-worn camera footage does not show what happens down at the
foot level. [T 137, 5-7. The State then highlights that you can see Mr. Geist moving his
leg in Ofhcer Stnmons” body-worn camera footage. Id. 137, 13. The State further
highlights Officer Simmons” body-worn camera footage by playing 1t during its closing
argument. Id. 141, 7.

CONCLUSION
There are no state supreme court decisions or Federal appeals court decisions on the
admissibility of body-worn cameras using the silent witness theory. Mr. Geist submuts that it
1s not appropriate to use the silent witness theory to admit body worn camera footage
because the body-worn cameras are operated by human beings. They are literally attached to
human beings and meant to record the scene as observed by those human beings. Body-
worn cameras are not constantly recording. They don’t record from fixed locations. They are

mobile and travel with the law enforcement officers. The only proper way to verify the



accuracy of the footage 1s by testimony of an individual who was at the scene of the
recording. The State did not provide any such testimony m Mr. Geist’s case.

As a result, inadmissible evidence was admitted into Mr. Geist's trail. That evidence,
while not the only video evidence, was the evidence the State touted during its closing
argument in an etfort to obtain a conviction tor Simple Assault on a Law Enforcement
Ofthicer. The jury deliberated for a lengthy perniod of time even with this evidence. They may
very likely have reached a different conclusion had Ofticer Simmons’ body-worn camera
footage not been admitted. For all the aforementioned reasons, this Court should reverse

and remand the circuit court’s judgment.
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