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Jurisdictional Statement

Pursuant to SDCL § 15-26A-13, Dione Rowe (“Dhone™) petitioned this Court for
permission to take discretionary appeal from the circnit count’s' order denying her motion
for summary judgment. The petition was gramted via this Court'’s August 16, 2024, Order
Granting Petition for Allowance of Appeal from Intermediate Order. Therefore, this
Court has jurisdiction to hear this appeal pursuant to SDCL § 13-26A-36),

Statement of Legal Issues

Whether the circuit court erred in denving Dione’s motion for summanry judgment

on the basis that her letter to the Tnbal Land Enterprise board of directors was

absolutely privileged under SIXCL § 20-11-3(2), thus making her iimmune from

this sui?

Yes, Diome’s letter to the Tribal Land Enterprise board of directors, which the

board considered at one of s regularly scheduled meetings, was a communication

considered in an official proceeding authorized by law, and therefore the letter

was absolutely privileged consistent with SDCL § 20-11-5(2) and this Court’s

decisions interpreting the same.

SDCL § 20-11-5(2)

Jarkdow v, Keller, 241 N.W.2d 304 (5.D. 1976)

Filugge v Wagner. 532 NOW2d 419 (5.D. 1995)

Harris v Higgenbach, 2001 5.1, 110, 633 N.W.2d 193

Crantvoort v Ranschan, 2022 8.0, 22, 973 N.W.2d 225

Statement of the Case & Undisputed Facts

Dione and Kevin Rowe (“Kevin™) were married almost 30 vears. (SR at 34),
Thev had two danghters: Hannah and Heather Rowe. (/d). During the marriage, Dione
and Kevin owned and leased farm and ranch land in Tripp and Mellette counties. (fd).
kevin leased some of the land from the Rosebud Sioux Tribe through its subsidiary

corporation, the Trbal Land Enterpmse ("TLE™). (/d.).

" The Honerable Christina Klinger, Sixth Judicial Circuit,



In 2018, Dione filed for divorce. (fd). The divorce proceeding lasted
approximately two yvears. (SR at 35). The divorce was conterdious and resulted in
multiple protection orders heing granted against Kevin and in Favor of Dione. (/4 at 325-
330). Kevin was mvolunmtarily committed for a period of time in Yankion, South Dakota.
(Id. at p. 92: 17-23),

Dione and Kevin were granted a judgment and decree of divoree in July of 2020,
{Id. at 538: 1-5), Kevin continued leasing land from the TLE. (SR 551: 7-21). Some of
the land Kevin leased was tribal land directly adjacent to Dione’s family farm. (fd).
Although the farm s owned by Diome’s mother, Dione s present at the Tarm regulardy to
check cattle, put out mineral, and perform other tasks. (/d. at 560 4-14), Unfortunately,
te access some of the tribal land Kevin lenases, he is required 1o cross Dione’s family
farm. {/d at 98: 11-14). Based upon the contentions nature of their divoree and the
hiztory of protection orders, Dione was fearful of Kevin and feared for the safety of her
mother und daughters, (/d. at 367 1-6; 574 13-18; 41: 5-15).

In approximately Aprl of 2022, Hannah and Heather drafted a letter to the TLE.
(fel. at 246: 3-9; 280: 1-10). The letter was written as a hirst-person statement from
Dione. (App. 2-3) The letter was addressed to the “Ladies and Gentlemen of the Tribal
Land Enterprise Board.™ (7d.). The letter alleged that Dione, her daughters, and her
mother were fearful of Kevin and requested that the TLE “consider relinguishing his
[Revin's] leases that are located near my [Dione’s] mother. Donna Brown’s property.”™
{{d.)

The letter was mailed to the TLE on Apnl 16, 2022, (S8R 252: 11-17). On June

14, 2022, the TLE held s regular board of directors meeting. (App. at 4). A motion was



made to rescind the leases that had been entered into wath Kevin, (fd ). The maotion
carried with four members voting in favor and one member abstaning. (fd). The TLE
nitified Kevin of its decision on June 15, 2022, and forwarded a copy to the Burcan of
Indian AfMairs Superintendent Office “for review and Nirther processing...." (App. at 3).

Kevin subsequently brought this action against Dione. (App. 6-8). The
Complaint alleges that Dione's letter to the TLE constitutes tortiows mierference with a
business relationship. (fd at 7).

Dione moved for summary judgment. (SE at 21). She argued that her letter,
which was considered at a TLE board of drectors meetmg, was absolutely privaleged
pursuant 1o SDCL § 20-11-5(2) because the meeting was an “official proceeding
authorized by law,” Kevin made a cross-motion for partial summary judgment, claiming
that Dione’s letter constituted tortious nterference as a matier of law. (SR at 345),

The circuit court demed both motions, (SR 683-684). With respect to Dione’s
motion, the circuil court took judicial notice of the TLE's lease policy posted on its
website. (SR at 674: 23-25; 675: 1-B). The crcuit court then held that the TLE s failure
te give Kevin notice and an opportunity to be heard violated the TLE's lease policy,
rendered the TLE™S meeting and action “unauthorized,” and rendered Dione’s letter not
privileged. (SR 676 13-19).

This Court granted Dione’s Petition for Permission 1o Take Discretionary Appeal

on August 16, 2024,

* The circuit court acknowledged that neither party had submitted any evidence or made
any arguments related to the lease pohicy. (SR at 674: 23-25; 675: 1-E).
3



Standard of Review

Summary judgiment is properly granted when there 15 no genuine issue as to any
material fact and the moving party is entitled to judgment as & matter of law, Burgi v
Fast Winds Conrt, fne., 2022 5.D. 6,9 15, 968 N.W.2d 919, 923. Neither party claimed
there were any genuine issues of material fact and the circuit court concluded that the
facts were few and that they were undisputed.

The existence of a privilege is a question of law. Schwaiger v Avera Oueen of
Peace Health Servs., 2006 5.0, 44, 18, 714 N.W.2d 874, 878; Paint Brush Corp, v Nex,
1999 510 120.9 55. 5399 N.W.2d 384 398, The sulnssue of whether a communication
has some connection or logical relation to an official proceeding is also a question of law,

Flugge v Wagner, 532 N.W.2d 419, 421 (5., 1995,

Argument

A Communications 1o 4 eovernmental entiv. requesting that the entity take
official action. are absolutely privilegad.

South Daketa has protected certain forms of communications by creating statutory
privileges. See eg. SDCL § 20-11-5(2). This mcludes a privilege for communications
made “[ijn any legislative or judicial proceeding, or in any ofher official proceeding
authorized by law..._" SDCL § 20-11-5(2) (emphasis added).

The privilege for commumications made i ain official proceeding i absolute,
which is the functional equivalent of absolute immunity. Harris v Rigpenbach, 2001
5.0, 110, 9 7. 633 N.W.2d 193 194 (“A privileged communication under SDCL § 20-11-

S(2) 14 abzolute and remain|s] privileged whether made with or withowl malice™) Brech



Segcat, 170 N.W.2d 348, 348 (5.1 196%9) (circuit court judge’s comments at sentencing
were absolutely privileged because “in the crcumstances alleged he enjoved absolute
immunity™). “Because of this absolute privilege, the purpose behind the commumication,
or the state of mind of the one making the commumcation is neither material nor
relevant.” Harris. 2001 810 110, 9 11, 633 N.W.2d at 195,

The absolute prvilege 1s not imited 1o defamation actions, however; instead, it
“avoids all hability.” Gantvoert v Ranschen, 2022 8D, 22,9 33 973 N W.2d 225, 236,
In other words, & party cannot circumvent the privilege by pleading a differemt canse of
action or, as thas Court has noted. by “putiing a new label on the complam.™ Jd.; see also
Harris, 001 3.1 110, 9 14, 633 N.W.2d at 193196 {holding claims based upon
negligence, mtentional mfiction of emotional distress, and negligent infliction of
emotional distress were barred by the absolute privilege under SDCL § 20-11-5(2)). To
allow an individual to be immune from defamation but subject to other claims would be
to “remove one concemn and saddle him with another for doing precisely the same thing.™
Janklow v Keller, 241 NW.2d 364, 370 (5.D. 1976). Indeed, the privilege is designed to
profect people from “the vexation of defending actions.™ /d, at 33},

Significantly, the privilege is not limited only to communications made ol or
during the official proceeding itself. Instead, the privilege also protects communications
that precedes the official proceeding that are mtended 1o prompt official action or that are
otherwise related to the proceeding. As this Court held in Janilow:

The publication of defamatory matter by an attorney is protected not only when

made in the mstitution of the proceedings or in the conduct of Itigation before a

qudicial tribunal, but in conferences and other communications preliminary

thereto, The mstitution of a judicial proceeding includes all pleadings and
affidavits necessary to set the judicial machinery in motion,



Id. at 328,

This Court has held that the privilege set forth in SDCL § 20-11-5(2) also
encompasses communications made to administrative agencies, Blote v First Fed. Saw
arel Lowen Ass 'noof Rapid Ciry, 422 N.OW.2d 834, 838 (5.D. 1988) (communications made
by former employer to the South Dakota Unemployment Insurance Division were
absolutely privileged under S8IDCL § 20-11-32)). Further, it has been held 1o apply to
statements made to the South Dakota Board of Accountancy related to an investigation,
even though no official proceeding was ultimately held. Sfeeee, 532 NW.2d a1 421-422
{rejecting the plantifl’s contention that the privilege was mapphicable because “no
official proceeding authorized by law occurred™).*

When South Dakota became a state, it adopted the Civil Code and Code of Civil
Procedure of the State of California, Sparagon v Native dm. Prblishers, 1996 8.1, 3,
32, 542 N.W.2d 125, 133, California’s Civil Code, like South Dakota’s Civil Code,
provides an absolute privilege for communications made in any legislative or judicial
proceeding “or any other official proceedimg authorzed by law.” Cal. Civ. Code §

47(b )3} As aresull, this Court has examined California decisional law related to the

absolute privilege set forth in SDCL § 20-11-5(2). Janklow, 241 N.W.2d a1 329,

* This Court cited with approval decisional law from other jurisdictions that held the
privilege applicable to communications made to governmental boards and commissions
that had the authority to revoke a license (1.e., professional associations). fd at 422, In
comparison, this Court has been reluctant to extend the privilege to communications
made to non-governmental entities. See Pawiovich v Linke, 2004 8.D. 109, 688 N W.2d
218 (communications made during a hospital mvestigation were not absolutely
privileged); Halm v Putnam, 190 N.W.2d 579, 583 (5.1, 1972) (plurality opinion)
{comments made at a board of directors meeting for a private. non-profit corporation,
were not absolutely privileged). A= set forth in more detail in the next section. however,
the TLE 15 an arm of tribal government engaged m a governmental function.

[



Califormia’s decisional law s consistent with the decisional law of this Court, A
plaintifl] may not avoid the absolute privilege for commumcations in official proceedings
by pleading a cause of action other than defamation. Fonfani v Wells Fargo Tmvs,, LLC,
28 Cal. Bptr. 3d 833, 843 (Cal. CL App. 2003) (disapproved of on other grounds by
Kibler v N. Inyo Caly. Loc, Hosp. Dist., 138 P.3d 193 (Cal. 2006)) {privilege against
defamation alse applied 1o ¢lam of tortions nterference ). Further, the privilege extends
to government agencies and boards, ettt v Levyr, 104 Cal. Rptr. 650, 652 (Cal. C1.
App. 1972) (privilege applizd to communications with the Fresno Planning Commission
and City Council though the proceedings were “not strictly judicial™). And
eommunications intended to prompt official action are considerad part of the official
proceeding itself and therefore are absolutely privileged. Lee v Fick, 37 Cal. Rpir. 3d
375, 379 (Cal. Ct App. 2005 ) {“Accordingly, communications 1o an official agency
intended to induce the agency to initiate action are part of an “official proceeding, ™ )
Brody v, Montalbane, 87 Cal. App. 3d 725, 732 (Cal. Ct. App. 1978) (*This court
concluded that letters sent to the emplover of a school teacher, which are designed to
prompt afficial action with respect to the conduct of that person as a school teacher, are
absolutely privileged....™); Tiedemann v Superior CL of Alameda Crty:, 83 Cal. App. 3d
918, 926 (Cal. Ct. App. 1978} {“And communications to such an official agency designed
Lo prompt regulatory enforcement action must be considered a part of the ofTicial
proceading itself.).

The right of citizens to petition the govermment for a redress of grievances is
among the most precious of liberties. Hobart v Ferebee, 2004 5.1, 138, 7 16, 692

NW.2d 508, 514, In enacting SDCL § 20-11-5(2), the South Dakota Legislature, like the



California Legislature, songht to ensure that its citizens could do so without fear of being
harassed by legal actions from third parties. Janklow, 241 N.W.2d at 367-368; see alio
Brody, 87 Cal. App. 3d at 738 ("It has been determined that justification for interferance
with contractual relations i closely analogous o privilege in defamation, and that the tort
of mducing breach of contract cannot be used to close the channel of communication
through which citizens may express their grievances to public officials."). And this Court
has repeatedly applied the absolute privilege consistent with the policy that underhies it—
that the benefits of citizens communicating freely with their government outweigh the
harm that may result to an indivadoal s reputation or business intenest.

| g -
1 K

nwn w'hr:udSiim Tri : "

.

In 1934, Congress passed the Indian Reorganization Act (the “Act™). 23 1U.8.C. §
5124, The Act permits Indian tribes to organize corporations to manage tribal business
affwirs, L5 v ZJephier, 9160 F.2d 1368, 1372-73 (8th Cir, 1990} Approximately ten
vears later. the Rosebud Sioux Tribe (the “Tribe™) created the TLE as a “subordinate
organization” and authorized the TLE to manage tribal land on behalt of the Trnbe, (SR
al 205Y, see also Rosebud Siowr Tribe v Strain, 432 N.W.2d 259, 260 (S.D. 1988) (“TLE
s & Rosebud subsidiary and i responsible for the management and administration of all
land owned by Rosehud. ™).

The TLE iz operated by the Tribe via the TLE s board of directors. (SR a1 205)
The TLE s board of directors must include. at all times, the tribal President. (/d). The
TLE's board of directors meets monthly, and its actions are reviewed by the Bureau of
Indian Affairs, which 1s a burean of the United States Department of the Interior. 008 w
Vanderwalter, 2010 WL 5140476 *1 (D5, D. Dec. 10, 2000} (noting that the Burcau of

3



Indian Affairs “approved” the action of the TLE); (App. at 3) (A copy of this letter will
be forwarded 1o the BIA Superntendent Office for review and further processing.™).
Comsequently, the TLE is authorized by law, both federal and tribal, 1o take official action
with respect to tribal lands on behalf of the Trbe.

It is undisputed that the TLE rescinded Kevin's leases at one of the TLE s
regularly scheduled board of directors” meetngs and submitted s dzcwsion 10 the Bureau
of Indian Affairs. Thus, Dione’s letter to the TLE board members requesting the TLE
rescind Kevinss leases of the land adjacent 10 her family farm was related 1o an “official
proceeding authorized by law™ and is therefore absolutely privileged under SDCL § 240-
11-5{2).

[ i i ;) WS i ‘w function of admin i d
managimge Rosebud's tribal land.

A communication made in a legislative, judicial, or in any other official
proceeding must have some “connection or logical relation™ 1o the proceading in order 1o
b absolutely privileged. Fiugge. 532 NW.2d at 422: Sanklow. 241 NOW2d at 368,
“Courls have favored a liberal rule that statements are related to the proceedings. thereby
retamng the absolute privilege,” Filugpe, 532 N.W.2d at 422 {guoting 50 Am, Jur, 24,
Libel and Slander, § 303), Therefore, the relevancy of the communication is not a
“technical legal relevancy but instead a general frame of reference and relationship to the
subject matter of the action.™ fd (guoting Sinnert v Afberr, 195 NOW.2d 306, 508 (MNeb.
19723, “Doubtz are resolved in tavor of relevancy and pertinency.” fd (guoting 50 Am.
Jur. 2d, Libel and Slander, § 303),

The Trbe created the TLE as a “subordinate organzation™ and authorized the
TLE to manage tribal land on behalf of the Tribe, (SR at 205); see alse Rosebud Sioux

9



Tribe, 432 N.W.2d at 260 (*TLE is a Roscbud subsidiary and is responsible for the
management and administration of all land owned by Rosebud ™). Dione simply
requesied that her ex-spouse, with whom she had gone through a contentious divorce,
fease tinbal land situated somewhere other than adjacent to her Tamily farm. That request

was at the core of the TLE s fuiiction.

D The circuit court’s decision undermines the policy behind the absolute

The cireuit court reviewed the TLE"s “lease policy™ online and concluded that the
TLE violated its own policies by Fallmg to give Kevin notice and an opporfunity to be
heard. (SR at 677). According to the circuit court, the TLES failure to follow iis policies
rendered s actions “unauthorized™ and Dione’s letter unprivileged.

The circuil court’s reasoning is Mawed for several reasons. As an matial matter,
the circuit court’s ruling is contrary to the text of SDCL § 20-11-3(2). The statute does
nid require an official action authorized by law, Instead, the statute creates an absolute
privilege tor communications related to a “legislative or judicial proceeding. or i any
other official proceeding authonzed by law.™ SDCL § 20-11-5(2) (emphasis added). It is
the proceeding that must be authorzed by law, not the action or the decision made by the
legislature, jurist, agency, or official. Indeed, the communication is absolutely privileged
even if me proceeding i= ultimately conducted. Flugre, 532 NW.2d at 421 {complamis
made in an effort 1o prompl official action are absolutely privileged even if no action 8
takenk Tredemann, 83 Cal. App. 3d at 926 (" And communications to such an official
agency designed to prompt regulatory enforcement action must be considered a part of

the official proceeding itself™).

Ik



The circuil court's ruling alse undermines the purpose of the privilege, which is to
open the channel of communication between citizens and government. Under the circuit
court’s reasoning, citizens are subject to suit if the government official or agency acts
upon a citizen's complaint and is subseguently found to have comminted emror. In that
respect, the circuit court converted an absolute privilege into a conditional privilege. But
unlike a conditional privilege that attaches when an individual commmunicates without
malice, the circuit court™s ruling makes the privilege entirely dependent upon the thind-
party recipient’s subzequent acts or omissions. Thiz would undoubtedly make citizens
reluctant to communicate their gnevances, which is precisely what the legislature sought
to avoid when it created the absolute privilege. Jantlow, 241 N.W.2d at 330 (noting the
policy underfving 8DCL § 20-11-5(2) i= to protect people from the fear of “the vexation
of defending actions™) (additional citations omitted).”

In addition, the circuit court acting on itz own accord to find some deficiency with
the TLE's decision was emror. While cowrts of general jurisdiction have a very wide
junsdictional lane, the crrenit court veered from it. It 15 not the province of South Dakota
courts o review the decisions of tribal agencies, Instead, that 15 the function of the BIA's
Superintendent s Office. While the TLE made Kevin aware that its decision was being
forwarded to the BIA for “review and further processing,” the record is devoid of what
steps, if any. Kevin took to challenge the TLE s decision. (App. at 3). In any event.
kKevin's subsequent attempt to “shoot the messenger” in state court should fail because

the message is absolutely privileged under SDCL § 20-11-5(2).

' 1t would also subject citizens who made complaints the government deemed meritorious
enough to take action on to suit but provide immunity for citizens who made complamts
for which the government took no action

11



Conclusion
Kevin's tortious interference action against Dione, based solely upon her letter to
the TLE, is not actionable because Dione’s letter is absolutely privileged under SIXCL §
20-11-5(2). For all the reason’s s&1 forth above, Dione respectiully requests that this
Court reverse the circuit court’s decision and direct it to enter summary judzment in
Diome’s favor.

Respectfully submitted this 26" day of September, 2024,

WOODS, FULLER, SHULTZ & SMITH, P.C.

By: s/ Andrew R Damgaard
Andrew R Damgaard
horgan F. Brekke

300 South Phillips Avenuwe, Suite 300
Post OfTice Box 3027

Bioux Falls, 8D 5T117-5027

(603) 336-3820

Andy. Damgaardi@woodstuller.com
Morgan. Brekke@woodsfuller,com
Attornevs for the Appellant
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Clertificate of Compliance

In accordance with SDCL § 15-26 A-66{b)4), we certify that this briet complies
with the reguirements set forth in the South Dakota Codified Laws. This brief was
prepared using Microsofl Word 365, Times New Roman (12 point) and containg 3,149
words, excluding the table of contents, table of authorities, jurisdictional statement,
statement of legal issues, and cerificates of counsel. 'We have relied on the word and
character count of the word-processing program to prepare this certificate.

Dated this 26™ day of September, 2024,

WOODS, FULLER. SHULTZ & SMITH. P.C.

Byv: s/ Andrew B Damgaard
Andrew R. Damgaard

Morgan F. Brekke

3040 South Phillips Aveniue, Suite 300
Post Office Box 5027

Sioux Falls, 8D 57117-5027

{603) 350-3890

Andy. Damgaardiawoodsfuller.com
Morgan Brekke@ woodstuller.com
Attornevs for the Appellant
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Certificate of Service
1 herehy certify that on the 26" day of September, 2024, a true and correct copy of
the foregoing Appellant’s Brief and Appendix was electronically filed via the Odyssey
File & Serve system, which will amtomatically send email notification of the same to the
following:

Ouentin L. Riggins

Cunderson, Palmer, Nelson & Ashmore, LLP
506 Sixth Street

PO, Box 845

Rapid City, 8D 57709

Telephone; {6(:5) 342-1078

Telefax: (603) 342-9503

E-mail: grigginsid gpnacom

‘& Andrew R, Damgagrd
Clne af the Attorneys for the Appalfant
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ORDER: DENYING DEFENDANT'S MOTION FOR SUMMARY JUDGMENT Page 1 of 1

BSTATE OF S0OUTH DAROTA i} IN CIRCUIT COURT
RE
COUNTY OF TRIPP } SINTH JUDICIAL CIRCULT

e heeibe (Y b (e ] = (1= Cpo L e (Y= p by

KEEYIMN ROWE, t BICTVIZ=ThH
Plaingiff,
o OEDER DENYING DEFENDANT S
AMOTION I'OR SUMMARY
DIONE ROWE, i JUDGMENT
Drefondomt.

U=i=lh=tbali= 0= 0= ===t = 0= U= D= == ===}

The Court held a hearing on the FlaintifTs Maotion for Partial Summary Tudgment via
Foom on June 20, 2024, a1 10:00 am. The Plaiotiff was represented by his attomey, Quentin
Riggins of Gunderson, Palmer, Nelson & Ashmore, The Defendant was reprosented by her
attorney, Andrew Damgaard of Woods, Fuller, Shohiz & Smith. Having reviewed the
submissions of the partics, considered the relevant legal authonties, and the arguments of
connsel, it is hereby
ORDERED that the Plambiff's Motion for Partial Summary Judgment 15 DENIET) as the Court
finds the Rosebud Sioux Trbe. Tribal Land Enterprises (“TLE™) meeting at 1:5ue was not an

official proceeding because the process authorized by law by the TLE was pot Followed.

Attast f :52:22 PM
Calhoon, Jod BY trﬁf"f“ ;
Coark/Daputy

_f ik,

i,

Honorable Christina Hli;ﬁger 4!
Cirenit Court Judge

Filed on:07/08/2024 Tripp County, South Dakota 61C1V22-000076 APP. 1
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AFFIDAVIT: OF COUNSEL IN SUPPORT OF DEFENDANT'S MOTION FOR SUMMARY JUDGMENT Page 29%3
of 296

Ladies and Gentlemen of the Trnbal Land Enterpose Board,

My name 13 Duone Rowe. [ am the mother of Hanma and Heather Rowe. My mother s
Deomna Brevern who neens 3 farm/ ranch north of Wond, South Dakets, Myselfand my ten
doughters assist Donna on her faom and ranch. In July of 2008, T separated from Keven. Revin was
using dougs and aleohol...

Lamn eegueesting that you consider rehnopnsbieng s leases that are looated oear ooy mother,
Donna Browi's propey. My davghters have subwmmed buds m the past and most recently o couphe
of months ago i order b provide a safe place for therr snumals o oresade one Fevin has theeatened,
numercus bmes, to kdl their animals (hoeses, cattle, eic), He calls them up and threeatened them
while they were at college, tellmg them “T'm ponna shoot your fecking ammals”™ My daughters have
vadens and phone recordings of soch events.

As lmentioned, my daughters again recently tried to bid on land near my mom®s property.
Last week T had found cut that he bid sgamst my danghter Hanoa, 1o obtain land adpcent to my
fopotheer’s Tl Hee alsw dicd this in the Fall of 2021, Daenna bas Become faful, as am 1, due o hus
prEvIous arempts to selate me aloe with b, He hos a history of doig and aleobol abuse and bas
been physically s nd emotiomally,

It appeared he had been s part of 47 par of buthilo grazing my mother's land in Augost of
2021, When my dsughter, Hanna, epproached him about this, he laughed at her and said “Well
maybe your muandmother should come ont and fix the fuckng fence. (A brand new fence was
istalled aroond Dona’s entire property of that srea m 2015).

Mot only has he been threatening my daughters, but he has also attem pted to lure me to
warious areas on the tribal land near my mother's property. For example, “Meet me at the bottom of
the crick pasture™ (refernng to TLE tract numbers: AM7.5, A536.5, A380, A380.50, A3RI5h, and
A3 50, “Meet me by the dam so we can talk, e

He 1 now 1 hunting gisde for TLE land, which [ beleve e wses a0 a4 way 10 access other
land near mr mather that is leased by ather peoducers,

My doaghters would be willng to ke over lus leases near myp mom's propecty and aze
asking for your considecation to do so. [ appreciate your constderation and support and look

fraward 1o visitang with wou about ths ssue.

Exhibit 13
Filed: 3/26/2024 9:24 AMGST Tripp County, South Dakota  61CIV22-000076 P72
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AFFIDAVIT: OF COUNBEL IN SUPPORT OF DEFENDANT'S MOTION FOR SUMMARY JUDGMENT Page 294
of 296

Thank wou,

Dione, Hanna, and Heather Bowe

Exhibit 13 .
Filed: 3/26/2024 9:24 AM CST Tripp Counly, South Dakota 61CIVZ2-000076 ¥
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AFFIDAVIT: OF COUNSEL IN SUPPORT OF DEFENDANT'S MOTION FOR SUMMARY JUDGMENT Page 296
of 296

B o REP & 000006
K

A Sub-erdinate Organization of the
Rosebud Sloux Tribe

Imcorporated Under Act of June 18, 1934, (48 Stat 584)

2443 Legion Ave F.O. Bax 55
Resebud, 5.0, 55570
Tetephane &5 747- 237
Fax #1595 747-2490
Webalte www . rstila com

June 15, 2022

Kevin Rowe
I0020 269 St
Carter, SD 57580

RE: Rescind Award Letters
Dear Mr. Rowe:

This letter is in reference to the TLE Leases hids and proposals that you submitted to
Tribal Land Enterprise.

The lease bids and proposal{s) were presented to the Board of Directors of Tribal Land

Enterprise on June 14, 2022 for review and consideration. The TLE Board made the motion (o
rescind all the award letters and to have the TLE Lease Manager renegotiate all the leases.

A copy of this letter will be forwarded to the BIA Superintendent Office for review and
further processing of this TLE Board action.

If yvou have questions, please contact Ernest Blacksmith Jr., TLE Lease Manager, at 747-
2371 or stop in at Tribal Land Enterprise.

Sincerely,

St (Blhee®

Ernest Blacksmith Jr., Lease Manager
Concur
ez bica %fma
leshia Poignee, Acting Executive Diréctor

Ce: Gerald Dillon, Realty Specialist, BLA Lease Office
TLE Lease Office Outgoing Correspondence

1P/ehjri06-14-2022/7472371.0223

Exhibit 15
Filed: 3/26/2024 9:24 AMCST Tripp County, South Dakota  61CIV22-000076 AT 4
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AFFIDAVIT: OF COUNSEL IN SUPPORT OF DEFENDANT'S MOTION FOR SUMMARY JUDGMENT Page 255

of 296
REP 2000007

Tribal Land Enterprise
A Sub-ordincle Orgonkzation of the
Rosebud Sioux Tribe
[ncorporated Under Act of Junc 18, 1934, (48 Stat 954)
2443 Legion Ave. PO, Box 159

Rosebud, 5.0 57570

Tebephone 635 T47-237|
Fax # 605 T47-2400

MOTION EXCERFT

DATE: June 15, 2022

TO: LEASE MANAGER, Emest Blacksmith, Jr.

FROM: ACTING BOARD SECRETARY, Viviana B. Running \ %1 ,
RE: Hescind Motion - Kevin Rowe

The following action was taken during the Regular TLE Board of Director's Meeting held on
June 14, 2022 with & quorum of five () members present:

MMotion made by Dera [yotte to rescind motion awarding leases to Kevin Rowe and to have the
T.L.E. Lease Manager renegotiate lease letters. Seconded by Vanessa Red Hawk-Thompson.

Yote: 4 - in favor, 0 - appased, 1 - not voting. MOTION CARRIED.

Exhibit 14,
Filed: 3/26/2024 9:24 AMCST Tripp Counly, South Dakota 61CIV22-0000746 PP. 5
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COMPLAINT Page 1 of 2

STATE OF SOUTH DAKOTA IN CIRCUIT COURT
) 85,
COUNTY OF TRIPP | SIXTH JUDICIAL CIRCULT
KEVIN ROWE, )
)
Plainiff. \
] COMPLAINT
V. )
)
DIONE ROWE )
)
Defendant. 1
)

COMES NOW, Kevin Rowe, plamtiffs in the above-entitled matter, by and through his

attorneys of record, Quentin L. Riggins and Owen R. Wiese of Gunderson, Palmer, Nelson &

Ashmore, LLP, and hereby states and alleges as follows:

Plaint:ff is a resident of Tripp County, Sowuth Dakote, and intends to maintain such

residency unt] this action is completed.

A8
1,
4.
5.

6.

Deferulant is 2 resident of Trpp County, South Dakota,

The venue of this action i Tripp County based on SDCL § 15-5-6.
Plaintiff and Defendant used to be married o one another,
Plaintiff owns and operates a farming and renching operating,

Plaintiff had multiple leases with Tribal Land Enterprizes (the “TLE"), o

aubordinate organization of the Rosebud Sioux Tribe, for activities related to his farming and

ranching operating.

T

Prior to June 22, 2022, TLE had awarded Plaintiff multiple leases that would have

given him the continned ahility to fanm and ranch on TLE proparty.

Pape1 of 3

Filed: 12/12/2022 10:23 AM CST Tripp Counly, South Dakota 61CIV22-000076

- Page 2 -

APP. 6



COMPLAINT Page 2 of 2

B Drefendant has knowledge of the relationship between Plaintiff and TLE, for
Plamtfl to lease land for Plaintiff s farming end rmching operation.

9. Ch information and belief, at some time prior to June 14, 2022, Defendant wiote a
letter to TLE regarding Plaintff.

10.  Omn June 14, 2022, TLE discussed the contents of the letter during a board
meeting,

11.  TLE decided to tescind all leases it had awarded to Plaintiff.

12,  Plaintiff did not have an opporumity to be heard during the TLE board meeting.

13, OnJune 222022, Plaintiff received a letter from TLE rescinding all the leases it
had awarded Plaintiff.

4. Plaintiff requested an opportunity to meet with TLE to discuss reinstatement of
the leases and was denied.

15.  Plaintiff was denied access to the letter drafied by Defendant to TLE, which was
telied upon in making the decision to canccl the leascs,

COUNTI TORTIOUS INTERFERENCE WITH BUSINESS RELATIONSHIP

16.  Plaintiff restates and realleges paragraphs 1-15 above, as fully set forth hemsin

17.  Defendant has intentionally apd unjustiHably acted o interfere with Plainfiff’s
business relatiomship with TLE.

18.  The intentional end unjustifiable actions of the Defendant to interfere in the
farming end ranching operation has hamed the Plaintiff's ablity to continue the farming and
ranching operation.

19.  Plaintffis dependent upon the farming and ranching operation for his livelihood.

Page 2 of 3

Filed: 12/12/2022 10:23 AM ST Tripp County, South Dakota  61CIv22-000076 1.7
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COMPLAINT Page 3 of 3

20, Defendant’s actions have been with malice toward Plaintiff and their ability to
conduct Plaintiff™s business and maintain his livelihood,

21. Defendant’s intertional and unjustifiable actions have caused damage to the
Plaintiff in that he has lost opportunities and has lost incoine as a proximate cause of Defendant™s
actions.

WHEREFORE, Plaintiff prays judgment against Defendant as follows:

1. For consequential damage and other damages proximately caused by Defendant
and ag determined by a jury.

2 For punitive damages as determimed by a jury and to sot a hoanng pursuant to
SDCL § 21-1-4.1 on the sswe of punitive damages

3. For prejudgment interest om any award.

d. Far such other and further relicf as the Court deems just and equitable in the
promiscs.

PLAINTIFF DEMANDS A TRIAL BY JURY

Dated: December 12, 2022

GUNDERSON, PALMER, NELSON
& ASHMORE, LLP

By: gm@.‘.ﬂ*
ntin L. Riggins

Owen B, Wiese

Aftorneys for plamtiff

306 Sixth Street

F.O3. Box 8045

Rapid City, 8D 57709
Telephone: (605) 342-1078
Telefax: (605) 342-0503
E-mail: qrigginsifigpma.com

Page 3 of 3

Filed: 12/12/2022 10:23 AM CST Tripp Gounty, South Dakota  61cIvz2-000076 P78
- Page 4 -



STATEMENT OF UNMDISPUTED MATERIAL FACTS Page 1 of 5

STATE OF SO0UTH DAKOTA i} INCIRCUIT COURT
RE
COUNTY OF TRIPP } STH JUDICIAL CIRCUTT

e heeibe (Y b (e ] = (1= Cpo L e (Y= p by

KEVIN ROWE,
61CTV22-T6
Plaingiff,
.
_ _ DEFENDANT'S STATEMENT OF
DIONE ROWE, . UNDISPUTED MATERIAL FACTS
Defondomt.
== e U O )= O = i = 0 (e (Do o ] Yo Y o i = [

Pursuant to SIXCL § 15-6-56, Defendant, Dione Rowe, submits the following Statement

of Undisputed Matenal Facts.

1. Eevin and Dione Rowe were mamied on March 14, 1992, {See Verified Compl.
of Divorce at 9 2, attached as Ex. 6 10 AfY, of Counsel).

. They had two children together: Hanna and Heather Rowe. (/0 219 3),

3. During their marriage, the ceuple swned and leased farm and ranch kand in Tripp
and Mellette counties. (See Dep. of Dione Rowe at 16:10-25, 17.1-21. attached as Ex. 2 to AfT,
of Counsel

4. Some of the ranch land was leased by Kevin Rowe from the Rosebud Siouy Trbe
through itz subsidiary corporation. the Tribal Land Emterprize (TLE). (See Dep. of Kevin Rowe
at 10:7-28, 11:1-3, attached as Ex. 1 to Aff, of Counsel).

3. In 2018, Dicne filed for divorce. (See Verified Compl. of Divorce at 4).

B 1S

Filed: 3/25/2024 4:17 PM CST Tripp Counly, South Dakola 61CIV2Z-000076 APP. 8
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STATEMENT OF UNDISPUTED MATERIAL FACTS Page 2 of 5

Citee e, HICIVIZ-TE
Defoclant s Satesond of Lindsputed Maternl Facs

. The divorce was contentious, with Dione filing a petition for emergency
corminitment directed a1 Kevin as well as multiple petitions for protective orders dinected at
Kevin, {Dep. of Kevin Rowe at 26:19-25, 27-32; Dep. of Dione Rowe at 3:24-25, 4:1).

7. A judgment and decree of divorce was entered on July 31, 2020, (Dep. of Dione
Rowe at 4:4-3).

5 During the pendency of the diverce, Kevin continved renting ground from the
TLE, (Dep. of Kevin Rowe at 12:5-15),

b8 Some of the tnbal ground leased by Kevin before and during the divoree was
adjacent to land owned by Dione™s mother, Donna Brovwn, (Dep. of Dions Rowe at 17:7-21).

1.  Toaccess some of the ground Kevin leased from the TLE., he was required o
phyzically access and cross property owned by Donna Brown, (Dep. of Kevin Fowe at 37:13-
18}

11, Afier the divorce had been finalized, Dione was @il required to be present on
Danna Brown's property—which was adjacont to tribal land still leased by Kevin—to cheeck
cattle, put out mineral, or conduct other similar taske. (Dep. of Dione Rowe at 26:5-14; see also
Def’s Oby. and Answers 1o PL s First Sat of Interrog. and Req. for Produc, at 3, attached as Ex, 7
to AfF of Counsel).

12. Based on the contentious nature of their divorce and the varnows threats made by
Kewin (as detniled i the petition for emergency commitment and petitions tor protective onder),
Dione feared for her safety and the safety of her dawghters and mother—particulady when Dione
or Donna were on property owned by Donna while Kevin was present on the adjacent property
bee leased from the TLE. (Dep. of Dione Rowe al 2547, 33:1-6, 4(k15-18, 41:53-15, 44:19-23.

45:1-2; Def s Obj, and Answers o PL s First 5et of Interrog, and Feq, for Produe, at 3, 5

L

AR53LT16.7 T2 w 2

Filed: 3/25/20244:17 PMCST Tripp County, South Dakota  61CIV22-000076 AT 10
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STATEMENT OF UNMDISPUTED MATERIAL FACTS Page 3 of 5

Citee e, HICIVIZ-TE
Defoclant s Satesond of Lindsputed Maternl Facs

13 In approximately Aprl 2022, Hanna and Heather Rowe drafied 2 letier 1o the
TLE. (Se¢ Dep. of Hanna Rowe at 15:3-9, anached as Ex. 8 1o Al of Counsel, Dep. of Heather
Rowe at 4:22-25, 5:1-10, attached as Ex. 9 to AfY. of Counscl; Letter to Tribal Land Entcrprise,
atiached oz Ex 13 1o AIT of Counsel)

14,  The letter was written as & first-person statement from Dione and asked the TLE
to consider rescinding Kevin's leases on the tribal land located adjacent to Donna Brown's
property. (Dep, of Dione Rowe at 9:24-25, 1{11-5; 33:13-25, 34:1-20;, Def s Oy, and
Answers 10 PL s First 8et of Interrog. and Req. for Produc. at Ex, 3; Letter fo Tnbal Land
Enterprize ).

15, Hanna and Heather received input from [Mone when drafting the letter. (Dep. of
Dhione BEowe a1 10:2-3)

16.  The letter was sent to members of the TLE Board of Directors on April 16, 2022
(Den, of Hanna Rowe at 21:11-17.

17, The letier was not delivered to anvone outside of Roschud s Tribal government.
{Def s Obj. and Am=wers to P.'s First Set of Interrog. and Req. for Produoc. at 3).

I8, On hune 14, 2022, the Board of Directors of the TLE held its monthly meeting at
the TLE offices in Roscbud, South Dakota. (Dep. of Kevin Rowe at 56:14-25).

19 At the June 14 meeting, the TLE Board of Directors entertaimed a fornmal motion
to reseind all of Kevin Rowe's leases with the TLE. The motion was approved by a vole of the
Board and centain of Kevim's leagses were thereafter rescinded. (Dep. of Kevin Eowe af 38:3-13.
5611425

10, Neilher Kevin nor Dione wis present ot the June 14 mecting. (Dep. of Revin

Eowe at 15:17-1% Dep. of Dione Rowe at 48:11-13),

-

AR53LT16.7 T2 w 2
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STATEMENT OF UNMDISPUTED MATERIAL FACTS Page 4 of 5

Citee e, HICIVIZ-TE
Defoclant s Satesond of Lindsputed Maternl Facs

21, kevin was informed that seme of his leases were rescinded when he recedved 4
certified letter from the TLE dated June 15. 2022, (Dep. of Kevim Rowe at 17:25, 18:1-6;
Certificd Letter, attached as Ex. 15 w0 AT of Counsel).

22, The letter from the TLE made no reference to Dione’s letter sent to the TLE on
April 16, 2022 asking the TLE to consider rescinding Kevin's leases, (Dep. of Dione Rowe a
48:3-10: Certified Letter).

23, The Rosebud Sioux Tribe iz a federally recognized Indian Trbe, incorporated
pursuant to the Indian Reorganization Act of 1934, (Ex. 4 1o AfY of Coumsel); see also Bosshud
Sioa Tribe of South Dakota v, Drivine Hawk, 407 F.Supp. 1191, 1194 (1081 1976).

24, Om Apnl 16, 1943, the Rosebud Stoux Trbe formed the TLE as a subsidiary
organization and a Section 17 corporation under the authormy of what is now 232 ULS.C. § 3124,
Linited States v, Vanderwallber, 2000 WL 5140476 * 1 (DS 1 Dec. 10, 20107 The TLE s
empowersd to act “on behalf of the Trbe].|” (See Bylaws of the Rosebud Sioux Tribe Tribal
Land Enterprisc at 2, “Powers of the Board of Dircctors™ available at https:/www.rsitle. com and
atiached ag Ex. 5 to AT of Counsel).

Dated thiz 25th dav of March, 2024.

WOODE. FULLER. SHULTE & SMITH PC.

By /&' Thomas P Scharlz
Andy B Damgaard
Thomas P. Schartz
POy Box 5027
304 South Phillips Avenue, Suite 300
Sioux Falls, SD 57117-5027
I'hone (605) 336-3890
Fax (603) 339-3357
Email Andv.Damgaard@woodsfuller.com
Attorneys for Defendant Dione Rowe

_A-
AMERATIBTTIE v 2

Filed: 3/25/20244:17 PMCST Tripp County, South Dakota  61CIV22-000076 T 12
- Page 37 -



STATEMENT OF UNMDISPUTED MATERIAL FACTS Page 5 of 5

Citee e, HICIVIZ-TE
Defoclant s Satesond of Lindsputed Maternl Facs

CERTIFICATE OF SERVICE

I hereby certify that on the 25th day of March, 2024, a true and correct copy of the
Forcgomng Mation for Summary Judgment was served, via Odyssey File and Serve. upon Quentin
L. Rigging, Gunderson, Palmer, Nebson & Ashmore, LLP, PO Box 8045, Rapid City, 8D 57709,

Attorneys for Plaintiff.

‘s Thomas P. Schartz
Chne of the Attermeys for Dione Rowe

i

SRS 4T95. 7728 w 2
Filed: 3/25/2024 4:17 PMGST Tripp County, South Dakota  61CIV22-000076 T 13
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STATE OF SDOUTH DAKOTA ) [N CIRCUIT COURT
1 85,
COUNTY OF TRIPP ] SIXTH JUDICIAL CIRCUIT
KEVIN ROWE, ) 6 1HCTV 22-000076
)
Plaintiff, ¥
) PLAINTIFE’S RESPONSE TO
V. ) DEFENDANT'S STATEMENT OF
3 UNDISFUTED MATERIAL FACTS
DIONE ROWE, )
)
Drefendant. )

COMES NOW Plaintiff, Kevin Rowe, by ond through Guentin L, Riggins of Gunderson,
Palmer, Nelson & Ashmore, LLP, its attorneys, and respectfully submits this Responsc to
Defendant’s Statement of Undisputed Material Facts pursuant to SDCL 15-6-56(c).

1. Kevin and Dione Rowe were married on March 14, 1992, (See Verified Compl, of
Divorce at Y| 2, attached as Ex. 6 to AfL of Counsel).

RESPONSE: Undisputad,

2. They had two children together: Hanna and Heather Bowe, (Jd at % 3),

RESPONSE: Undisputed.

3 During their marriage, the couple owned and leased farm and ranch land in Tripp
and Mcllette counties, (See Dep, of Dione Rowe at 16:10-25, 17:1-21, attache] a3 Ex, 2 w AfT
of Counsel).

RESPONSE: Undisputed,

Filed: 6/6/2024 11:12 AMCST Tripp Counly, South Dakota 61CIV22-000078
- Page 644 -
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PLAINTIFF'S: Plaintiff's Response to Defendant's Statement of Undisputed Material
Facts Page 2 of 8

4, Some of the ranch land was leased by Kevin Rowe from the Roschud Sioux Tribe
through its subsidiary corporation, the Tribal Land Enterprise (TLE). (See Dep. of Kevin Rowe
at 10:7-25, 11:1-1, attached as Ex. | o AT of Counsel).

RESFONSE: Undisputed,

5. In 2018, Dicne filed lor divoree. (See Verified Compl. of Divorce at 4).

RESPONSE: Undisputed.

B, The divorce was contentious, with Dione filing a petition for emergency
commitment directad at Kevin, as well as multiple petitions for protective orders divected at
Kevin, (Dep. of Kevin Rowe at 26:15-25, 27-32; Dep. of Dione Rowe ot 3:74-25, 4:1).

RESPONSE: Undisputed that (1) the divorce was contentious: (21 Dione filed the
petition for emergency commitment; and (3) Dione filed petitions for protective orders,
Disputed, however, as to the wveracity of the allegations in the petitton. for emergency
commitment. See Dep. of Kevin Rowe at 28:16-25, 29:1-2, Further disputed as to the veracity of
the allegations in the petitions for protective orders, See Dep, of Kevin Rows at 30:11-25, 31:1-
25, 32:1-25, 33:1-6.

T. A judgment and decree of divorce was entered on July 31, 2020, (Dep, of Dione
Foowee at 4:4-5),

RESPONSE: Undisputed.

£ During the pendency of the divorce, Kevin confinucd renting ground from the
TLE. (Dep. of Kevin Rowe at 12:5-15).

RESPONSE: Undisputed

2. some of the tribal ground feased by Kevin before and during the divorce was

adjacent o land owned by Dione's mother, Donna Brown, {(Dep. of Dione Rowe &t 17:7-21 ¥

]

Filed: 6/6/2024 11:12 AMCST Tripp Counly, South Dakota  61CIV2z-000076  \F'F- 15
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PLAINTIFF'S: Plaintiff's Response to Defendant's Statement of Undisputed Material
Facts Page 3 of 8

RESPONSE: Undisputed

1. To sccess some of the ground Kevin Jeased from the TLE, he was required to
physically sccess and cross property owned by Donna Brown. (Dep, of Kevin Rowe at 37:13-
18},

RESPONSE: Undisputed.

L After the divorce had been finalized. Dione was still required to be present on
Donna Brown's property— which was adjacent to tribal land still leased by Kevin—to check
cattle, put out mineral, or conduct other similar tasks, (Dep. of Dione Rowe at 26:5 14: see alyo
Def s Obj. and Answers to PL s First Set of Interrog. and Req. for Produc. at 3, atteched as Ex,
7 10 AfT. of Counsel),

RESPONSE: Disputcd 1o the extent that nothing in the record cited by Defendant
indicates Defendant was reguired to be present on Donna Brown’s property.

12, Based on the contentious nature of their divorce and the various threats made by
Kevin {as dotailed m the petition for emergency commitment and petitions for protective order),
Dione feared For her safety and the safety of her daughters and mother—particularly when Dione
or Donna were on property owned by Donna while Kevin was present on the adjacent property
he leased from the TLE. (Dep. of Dione Rowe at 25:4-7, 33:1-6, 40:15- 18, 41:5-15, 44.19-25,
45:1- 2; Def. s Ohj. and Answers to P1, 's First Set of Interrog. and Reg. for Produe. at 3, 5).

RESPONSE: Disputed as to the veracity of the allegations contained in the petition for
emergency commitment and pefitions for protective order. Dep. of Kevin Rowe at 28:16-25,
20:1-2, 30:11-25, 31:1-25, 32:1-25, 33:1-A: see alva PlaintifFs Statement of Undizputed Material

Fact 1§ 13-18 filed in support of Plaintiffs Motion for Partial Summary Judgment.

Filed: 6/6/2024 11:12 AMCST Tripp County, South Dakota  61CIv22-000076 P 10
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LAINTIFF'S: Plaintiff's Response to Defendant's Statement of Undiesputad Material
‘acts Page 4 of B

13. In approximately April 2022, Hanna and Heather Rowe drafted a letter to the
TLE. (See Dep. of Hanna Fowe at 15:3-9, attached as Ex. 8 to AT ol Counsel; Dep. of Heather
Rowe at 4:22-25, 5:1-10, attached as Ex, 9 to AIF. of Counsel; Letter to Tribal Land Enterprise,
allached 43 Ex. 13 to AL of Counssal).

RESPONSE: Dispuled to the extent this statement of undisputed material fact seeks to
omit Defendant’s participation in, contribution (o, and responsibility for the letter 1w the TLE.
Dep. of Dione Rowe at 6:14-25, 7:1-3, 924225 10015, 11:1-25.

14,  The letter was written a5 a first-person statement from Dione and asked the TLE
to congider rescinding Kevin's leases on the tribal lond located adjacent to Donna Brown's
property. (Dep. of Dione Rowe at 0:24.25, 1k:1.5; 33:13-25, 3:1-20; Def’s Obj, and Answers
to Pl 's First Set of Interrog, and Req. for Produc. at Ex. 3; Letler to Tribal Land Enterprise).

RESPONSE: Lindizputed.

15. Hanna and Heather received input from Dione when drafting the letter. (Dep. OF
DHone Bowe at 10:2=3).

RESPONSE: Undisputed but clarify that Dione's input was significant, Dep. of Dione
Rowe at 6:14-25, 7:1-3, 9:24-25, 10:1-5, 11:1-25.

16,  ‘The better was sent to members of the TLE Board of Directors on April 16, 2022,
{Dep. of Hanna Rowe at 21:11-17).

RESPONSE: Undisputed.

17.  The letter was not delivered to anyone outside of Rosebud’s Tribal government.

(Del's Oby. and Answers 1o PIL 's First Set of Interrog. and Req. for Produc. ot 5).

Filed: 6/6/2024 11:12 AMCST Tripp County, South Dakota  81civzz-ooo076 AT 17
- Page 647 -



PLAINTIFF'S: Plaintiff's Response to Defendant's Statement of Undisputed Material
Facts Page 5 of 8

RESPONSE: Disputed. The letter was sent to Hanna Rowe, Heather Rowe, and Donna
Brown, See Dione Rowe's Answers to Interrogatories 6 and 7 attached as Exhibit 7 to the
Affidavit of Thomas P, Schartz.

IE. On June 14, 2022, the Board of Directors of the TLE held lis monthly meeting at
the TLE offices in Rosebud, South Dakota. (Dep, of Kevin Rowe at 56:14-25).,

RESPONSE: Undisputed.

1%, At the June 14 meeting, the TLE Board of Directors entertained a farmal motion
tor rescind all of Kevin Rowe's leases with the TLE, The motion was approved by a voic of the
Board and certain of Kevin's leases were thereafier rescinded. (Dep. of Kevin Rowe at 38:5-13,
560 14-25),

RESPONSE: Undisputed bt elarify that the TLE rescinded the vast majority of Kevin's
leases, Dep. of Kevin Rowe at 38:5-13.

20, Neither Kevin nor Dione was present at the June 14 mecting, {Dep. of Kevin
Rowe at 15:17-1%; Dep. of Dione Rowe at €8:11-13),

RESPONSE: Undisputed,

2. Kevin was informed that some of lis leases were nescinded when he received a
certified letter from the TLE dated June 15, 2022 (Dep. of Kevin Rowe at 1725, 18:1-6;
Certified Letter, attached as Bx. 15 to AfT. of Counsel).

RESPONSE: Disputed. The letter states *[t]he TLE Board made the motion 1o rescind
all the award letters and to have the TLE Lease Manager renegotiate all the leases” Ex. 15

attached to the Affidavit of Thomas P, Scharz (emphasis sdded).

Filed: 6/6/2024 11:12 AMCST Tripp Counly, South Dakota 61CIV22-000078
- Page 648 -
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22.  The letter from the TLE made no reference to Dione's letter sent 1o the TLE on
April 16, 2022 asking the TLE to consider rescmding Kevin's leases. (Dep. of Dione Rowe at
48:3-10; Certified Letter).

RESPONSE: Undisputed but further add that then-TLE Lease Manager Ernes
Blacksmith informed Kevin that his leases were rescinded because Dione wrole the letier to the
TLE, Dep. of Kevin Rowe at 18:7-17.

23, The Rosebud Sioux Trbe iz a federally recognized Indian Tribe, incorporated
pursuant to the Indian Renrganization Act of 1934, (Ex. 4 10 Aff, of Counsel); see alse Rosebud
Siowx Tribe of South Dakota v, Driving Hawdk, 407 F Supp. 1191, 11594 (D.8.D. 1976).

RESPONSE: Undisputzed.

24, On April 16, 1943, the Rosebud Sioux Tribe formed the TLE as a subsidiary
crganization and a Section 17 corporation under the authority of what is now 25 U.S.C, § 5124,
Linited States v. Fanderwalker, 2000 WL 3140476 * 1 (D.5.D, Dec. 10, 20010) The TLE is
ermpowered o act "on behalf of the Tribe],]" (See Bylaws of the Rosebud Sioux Tribe Tribal
Land Enterprize at 2, "Powers of the Board of Directors” available at hitpsfwww.rsttle.com and
attached ax Bx. 5 1o AfF of Comsel).

RESPONSE: Undisputed.

GUNDERSON, PALMER, NELSON
& ASHMORE, LLP

- ;
By _j%ﬂmﬁ qf;waf—
Quentin L. Riggins

Attorney for Plointift
06 Sixth Street
PO Box 8045

Filed: 6/6/2024 11:12 AMGST Tripp County, South Dakota  61CIv22.000076 PP 19
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Rapid City, SD 57700
Telephone; (605) 3142-1078
Telefax: (603) 342-9503
E-mail: qrigginsfgpna.com

Filed: 6/6/2024 11:12 AMCST Tripp County, South Dakota  61CIv22-000078 PP 20
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CERTIFICATE OF SERVICE
[ hereby certify June é:'_. 2024, 1 served a true and correct copy of PLAINTIFF'S

RESPONSE TO DEFENDANT'S STATEMENT OF UNDISPUTED MATERIAL FACUTS
through South Dakota's Odyssey File and Serve Portal upon the following individuals;

Andrew R, Damgaand
300 8. Phillips Ave Ste 300
Bioux Falls, S0 57104

Thomas B, Schartz
3008, Phillips Ave Ste 300
Sioux Falls, SD 57104

By: & Cuenrin I, Rigging
Cuentin L. Riggins
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20-11-5. Privileged communications--Malice not inferred from pullication, 50D 57 § 20-11-5

South Dokota Codified Laws
Tinle 20k Perzomsd Rights and Obligatons
Chaprer 20-1 1. Liability for Defamation (Refs & Anmos)

SDCL ¢ 20-11-5
20-11-5. Privileged commumnications--Malice not inferred from publication

Curreniness

A privileped communication i one made:

{1} In the proper discharge of an official duty,

(2} In any lezisistive or prhoal proceeding, or 10 any other official procesding authorized by law;

{5} Ima commumication, without mahce, toa person interested thesein, by one who 15 also interested, or by one who stends
in such relation to the person interesied as to afford a reasonabile ground for supposing the motive For the som memication
nmocent, of who 3 reguested by the person irterested o give the smbformation;

74y By o Do s tree report, without malice, of o jadicial, legslative, o ather public officml proceeding or of anything
said in ihe cowrse thereot

Inthe cases provided for in subd vesions (39 and (49 of this section, mahes = not inferred from the communication or publeation

Credits
Source: CiwvC 18TT, § 31, CL 1887, § 2330 RCwC 1903 § 31 RC 1919 § 99 5DC 19389, § 47.0503.

Al Lo§20-11-5, 85T § 20-11-5
Current through the 2024 Regular Session, Ex Ord. 24-1, and Supreme Cowrt Rule 24-11

Eanl of Discisment 2024 Thomieon Reubers. WMo clam Lo oogind UE Govermment Werks,

APP. 22
WESTLAW © 2024 Thomson Reuters. Mo claim ta onigingl LIS Government Works 1
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PRELIMINARY STATEMENT

Citations 1o the record will appear as “R. " with the page number from the
Clerk s Appeal Index. Appellee Kevin Rowe will be referred to as “Kevin™ and
Appellant Diong Rowe will be referred to as “Dhone.” References to Kevin's Appendix
will be referred to as “K. App. .7

JURISIICTIONAL STATEMENT

By order dated August 16, 2024, this Count granted Defendant Dhone Rowe’'s
petition for permussion to take discretionary appeal from the circuit court’s order denying
her motion for summary judgment. On September 3. 2024, Plamntaff Kevin Rowe noticed
additional issues tor this Court’s review pursuant to SDCL § 15-26A-22. This Court has
Jurisdiction 1o hear this appeal pursuant 1o SDCL § 15-26A-3(6)

STATEMENT OF THE LEGAL ISSUES

Dione articulates the issue on review as follows:

Whether the circuit court emred in denyving Diong’s motion
for summary judgment on the basis that her letter o the
Tribal Land Enmterprize board of directors was absolutely
privileged under SDCL § 20-11-3(2) thus making her
immune from this suit?

The cirouit court did not err. Defendant Dione Rowe's letter
sent to the Tribal Land Enterprise (TLE) does not constitute
a privileged communication under SDCL § 20-11-5{2)
because the letter was not made in relation to an official
proceeding authorized by law as it was not related to or sent
for purposes of which the TLE is authorized to act,

SDCL § 20-11-5(2)

Cramtvoort v Ranschan, 2022 8D 22, 973 N.W.2d 225
Flugge v Wagner, 532 N.W.2d 419 (5.1, 19935)

Waln v Putnon, 196 N.W.2d 579 (5.D. 1972)



Additional issues noticed for appeal by Kevin's notice of review include:

Whether Defendant Petitioner waived the statutory

privilege defense vider SDCL § 20-11-5(2) by failing 1o

plead it in her Answer?

Yes. Dhone waived the statutory privilege defense under

SDCL § 20-11-5(2) because she failed to plead it in her

Answer. Dione never sought to amend her Answer to

nclude the affirmative defense, and Kevin did not

explicitly or impliedly consent to the affimmative defense.

SDCL § 15-6-B(c)

SDCL § 15-6-15b)

Schecher v. Shakstad Elec. & Mach. Works, fnc., 414 N.W.2d 303 (8.1

1987)

Murpitey v Pearson. 2022 8.1, 62, 381 N.W.2d 410

STATEMENT OF THE CASE
In December 2022, Kevin nifiated a lawsuil against Dione in Tripp County, South

Dakota, for her tortious interference with his business relationship with the Rosebud
Sioux Tribe. Dione filed an Answer in the lawsuit in which she dended Liability bt failed
to allege any affirmative defenses. After the partics engaged in considerable discovery,
Done moved the circut court for summary judgment on the basis that her interference
was privileged under SDCL § 20-11-5%(2). The circunt courl, Presiding Judge Chnstina
Klinger, considered the briefs and arguments of the parties and denied Dione's motion for
surmmary judgment by signed order dated Julv 8, 2024, This Court granted Dione's
petition for permission 1o take discretionary appeal under SDCL § 153-26A-3(6) on

August 16, 2024, Kevin filed his notice of review on September 3, 2024,



STATEMENT OF THE FACTS

Kevin and Dione Rowe were married in 1992, and welcomed two danghters to
their union, Hanna and Heather, K. 644, Throughont most of their marriage, Kevin's
primary occupation consisted of farm and ranch activities on land that he and Dione
owned and on nearly 7,000 acres of land that he leased from the Rosebud Sioux Tribe. R.
643, Some of the land that kevin leased from the Rosebud Sioux Tribe was adjacent 1o
property owned by Dione’s mother. R. 645-46. Thone was aware of Kevin's business
relatiomship with the Rosebud Sioux Tribe throwgh these leases. R 538-39, 549-51; k.
App. 5-9.

In 2018, Dione initiated divorce proceedings, and in 2020, Kevin and Dione’s
divorce was finahized. R. 538, 6435, Both parties acknowledge that the divorce could
objectively be considered contentious, R, 538, 645, During the pendency of the divorce
proceedings, Dione obtamed two separate ex parte temporary protection orders against
Kevin, but she voluntarily dismissed both prior to a contested hearing on them, R. 437-
452, Dione also filed a petition for emergency commitment during thas time period due
to Kevin's allegedly smcidal comments. . 434,

The parties worked toward settlement in their diverce proceedings, and during
those negotiations, Dione suggested that Kevin arrange for certain parcels that he leased
from the Rosebud Sioux Tribe be given to one of their daughiers and that the
improvement kevin made to that parcel be given to Dione. E. 538-40. This suggestion
did not become part of the parties” divorce settlement. R, 3440,

Fallowing the parties” divorce in 2020, Kevin continuwed to lease land from the

Rosebud Sioux Tribe. R 549-50; K. App. 3-9. The Tribal Land Enterprises {TLE). a



subordinate organization of the Roschud Sioux Tribe, has some authonty to manage the
fractionated interests that members of the Rosebud Sioux Tribe have in certain parcels of
land and to oversee and manage some of that land. R. 205, Accordingly, Kevin leased
land from the Rosebud Sioux Tribe through the TLE. R. 645,

In 2022, well after Kevin and Dione’s divorce had been finalized, Dione, Hanna,
and Heather workied together to prepare o letter to certam members of TLE S board of
directors. R. 544-46: K. App. 1-2. The letter was wiitten from Dione’s perspective and
claimed that (1) Kevin used drugs and alcohol, (2) Kevin threatened to kill Hanna and
Heather™s animals: and (3) Dione, her mother, and her daughters were feartul of Kevin
R. 524-25; K. App. 1-2. The letter requested the TLE revoke the leases that it had
recently granted to Kevin because Dione did not want Kevin to operate near her mother’s
property. R. 524-25. K. App. 1-2. The letter suggested that the TLE revoke the leases
and instead issue them to Hanna and Heather, R 524-25; K. App. 1-2. Dione, Hanna,
and Heather mailed the letter to the TLE on Apnl 16, 2022, K. 647.

After receiving Dione's letter. the TLE held itz regular board of directors meeting
on June 14, 2022, R, 648; k. App. 3. Neither Dione nor the TLE informed Kevin of the
letter regarding his leases, and neither he nor Dione were present at the TLE s board
meeting. K. 413-14, 587, At that meeting, based on the letter sent by Dione, a motion
was made to rescind all of the leases that the TLE previously awarded to Kevin. R 411-
413, 476 K. App. 3. 10-11. At that same meeting, withoul notice to Kevin. the TLE
vided to reacind Kevin's leases. R, 411-13, 476; K. App. 3, 10-11. The TLE notified
Kevin of its decizion to rescind his leases by certitied letter dated June 15, 2022, R. 413

K. App. 4. 10, Following this notification, kevin attempted to get on the agenda for a



TLE meeting, but the board refused fo acknowledge him or to let him be heard on the
mwsue, R 412-414: K. App. 11-13.
STANDARD OF REVIEW
“This Court reviews a circuit court's decision on a motion for summary judgment
under the de nove standard of review.” Geidel v De Smet Farm Mut. Tns. Co. of 800,
20019 5.0, 20,9 7. 926 N.W.2d 478, 48] (citation omitted). Summary judgment s
appropriate it the pleadings, depositions, answers to interrogatories, and adimissions on
file, together with the affidavits, if any, show that there is no genuine issue a8 10 any
maderial fact and that the moving party is entitled to judgment as a matter of law.™ Jd
{citation omitted). SDCL 15-6-36(c)). In reviewing summary judgment decisions, “[t]he
evidence must be viewed in the hight most favorable to the non-moving party[,] and
reasonable doubts should be resolved against the moving party.” Holecek v Sundby,
2007 5.0, 128, % &, 743 N.W.2d 131, 133 {citation omitted),
“The existence of a privilege is a question of law.” Paint Brush Corp., Parts
Brush Div. v New, 1999 8.1, 120, % 55, 599 N.W.2d 384, 398. Furthermore. “[1]he
question of some connection or legical relation to the proccedings 15 one of law,” Flupee
v Wagner, 332 N.W.2d 419, 422 (1995).
ARGUMENT
L THE CIRCUIT COURT DID NOT ERR IN DETERMINING THAT
DIONE'S LETTER WAS NOT PRIVILEGED UNDER SDCL § 20-11-
S(2) AND DIONE WAS, THEREFORE, NOT IMMUNE FROM SUIT.

A. This Court Should Not Extend the Privilege under SIDUL § 20-11-5(2) to
Claims for Tortious Interference with a Business Relationship.

South Dakota Codified Law contains a chapter relating specifically to actions for

defamation, See SDCL Ch, 20-11. Porsuant to that chapter, defamation can consist of



either libel or slander, both of which require a publication that is “false and
unprivileged ™ SDCL §§ 20-11-3, 20-11-4. It is not surprising then that section 20-11-3
provides a definition of a privileged communication, which states m part that a
communication is privileged il it is made “in any legslative or judicial proceeding. or in
amy other official proceeding authorized by law.” SDCL § 20-11-52)

Despite Dione’s arguments to the comtrary, this Court has not extended the
privilege tound in SDCL § 20-11-5 as an absolute defense to cases for intentional
interfierence with a buginess relationship. Dione cites three cases Tor this position:
Cranmtveort v. Ranschan, 2022 8.1 22973 NOW.2d 225 Harris v Riggenbach, 2001 3.1,
110, 633 N.W.2d 193; and Janklow v Keller, 241 N W.2d 364 (5.0, 1976} But each of
those cases is distinguishable from the present situation before this Court, and none stand
for the proposition that an absolute privilege exists to bar claims For tortions interference
with a business relationship.

Moast recently, i1 Cramtveort this Cour considered whether the absolute litigation
privilege found in SDCL § 20-11-5(2) could apply to an invagion of privacy claim to
shield an attormey from liability for attempting to publish surmeptifions recordings during
court proceedings. Gontvoort, 2022 8D 2299 31-33, 973 N.W.2d at 235-36. Inits
analysis, this Court noted that it had not yet considered the issue in an invasion of privacy
clamm, and the Count focused carefully on the content of the communication or
publication. fd. % 33. It noted that the circumstances relevant to publishing defamatory
matter and pubhishing matter that is an invasion of privacy are the same m all respects, so

it undertook an analysis to determine whether the privilege could apply to mvasion of

fr



privacy claims, /g 1t held that “in appropriate circumstances,” the pnvilege could apply
o imvasion of privacy clamms. Jd

The Court articulated four conditions that must he met before it would apply the
htigation privilege: “the publication (1) was made m a judicial proceeding: (2) had some
cornection or logical relation to the action: (3) was made to achieve the objecis of the
hitigation: and (4) invelved Itigants or other participants authorized by law.™ fal 9] 34
{quoting Jarklow, 241 N.W.2d at 368). This Court turther noted that, when applying the
litigation privilege, special emphasis should be placed on the requirement that the
statement be made i furtherance of the litigation and to promote the interest of justice.
fa. Ultimately, the Gartvoort Court determined that the recordings the attorney
mitroduced during the underlving proceedings were minimallv relevant to the contested
sues, so the privilege applied. 7ol 35,

This Court’s decision in Harris and iz similar opinion inJanklow also do not lend
support for the notion that the privilege found in SDCL § 20-11-3(2) applics to claims for
tortious interference with a business relationship. The Harrs and Janklow cases both
mvolve an instance where the plainti ff asserted defamation clmms with additional claims
based on the same set of facts. Harris, 2001 8.0 110, 9 14, 633 N.W.2d at 193-96;
Janklow, 241 N.W.2d at 370, As noted above, a necessary element of any defamation
Claim is that a publication is waprileged, therelfore an analysis of whether the privilege
applied to the delamation claim was necessary. Only after considering the same four
comditions articulated in Crantvoort did the Court determine that the privilege applied in
both cases. Haorris, 2001 S.D. 110, 9 120 633 NOW.2d at 195: Jankiow, 241 N.W.2d at

369, Thix Court went on to sav that only because the other claims brought by the



partics—mneghi gence, intentional infliction of emotional distress, and deceit, fo name a
few—were premised on the same facts as the defamation claim, they were subject 1o
dismissal or summary disposition as well. Harris, 2001 5.D. 116, 9 14, 633 N.W.2d at
195, Janklow, 241 N.W.2d at 370

Here, unlike Gantvoort, Harrs, and Jankiow. the ¢laim for tortious interference
with a business relationship is substantially different from a defamation action, and
theretore. the privilege found in SDCL § 20-11-5(2) does not apply. Libel and slander
both relate to false and vnprivileged publications, whereas tortious interference with a
business relationship s far more broad and can consist of any imtentional and unjustitied
act of interference by a defendant when the defendant knew of the plaintiff’s valid
business relationship and the interference caused the plaintiff damage, Compare SDCL
§8 20-11-3 (noting the definition of libel) and 20-11-4 {noting the definition of slander),
with Table Steaks v. First Premier Bank, N.A., 2002 8.1, 105, 9 19, 650 N.W.2d 829, 835
{providing the clements of a claim for tortious nterference with a business relationship or
expectancy). Imporiantly, both theories of defamation mvolve the comtents of a
publication, whereas tortious interference clmms have no such limatation.  Although this
Court has extended the privilege under SDCL § 20-11-3(2) to invasion of privacy claims
because invasion of privacy claims are substantially similar to defamation claims, it
should not extend the privilege funther. See Gantvoort, 2022 8.0 22,9 33, 973 N.W.ad
al 236 (noting that the circumstances relating publishing defamatory material i& the same
a5 publishing matter that is an invasion of privacy); see alse 37 AL R.4% 22 (Originally
published in 1987) {(noting that there is considerable overlap between the torts of

defamation and invasion of privacy ). Monteomery Ward v Shope, 286 N W, 2d R06, BOR



(5.0 1979) (noting that the imvasion in an mvasion of pivacy claim “must he one which
would be offensive and objectionable to a reasonable man of ordinary sensibilities™).

Contrary to Diong’s contentions, this Court has never extended SDCL § 20-11-
H2)'s statutory privilege 1o clamms for tortious mierference. The cases Dione relies upon
do not support that the privilege be extended here. Instead, those cases all relate to
clamms soundmg n defamation, invasion of privacy, or anse from the same set of facls as
defamation claims. That s not the case here. Kevins tortious nterference claim does
not focus on the content of Dione’s letter to the TLE and does not require that the letter
be unprivileged—instead. of focuses on the act of [wone sending the letter to the TLE and
the consequences thereot. Thus, because Kevin's tortious interference claim is
substantially different from defamation and mvasion of privacy claims, this Court should
not extend BDCL § 20-11-52)s privilege to the facts of this case,

B. Dione Waived Her Statutory Privilege Affirmative Defense.’

Even if this Court finds that the statutory privilege defense under SDCL § 20-11-
5(2) generally extends to ¢laime for tortious interference with & business relationship,
Dhone waived that defense by failing to affirmatively plead it in her Answer.

Under SDCL § 15-6-8{(c), “[i]n a pleading to a preceding pleading, a party shall
set forth affirmatively . . . any other matter constituting an avoidance or affimative
defense.” (emphasis added). This Court has “held that a defendant “ha[s] a duty 1o plead”
affirmative defenses and failure to do so [will] result in the defense being barred.”™

Schecher v, Shaksiad Klee. & Mach, Works, fnc,, 414 N.W.2d 303, 304 (5.D. 1987}

" This Court has jurisdiction over this issue because Kevin preserved it in his notice of
review filed on September 3. 2024,



{quating Farmers Coop. Elevator Co, of Reville v Johnsan, 237 N.W.2d 671, 673 (3.1
15767

Here, Dione waived her statutory privilege defense. The statutory privilege
defense constitutes an affirmative defense because. according to Dione, it “avoads all
iability.” App. Br. at 5 {quoting Ganiveors, Y 33, 973 NW.2d at 236} see alse Paint
Brush Corp,, 1999 8,12, 120, 9 32, 599 N W.2d at 397 (noting that privilege may be raised
as a defense to defamation). Under SDCL § 15-6-B{c), “any . . . matter constituting an
avoidance™ must be affirmatively pled in an answer. Dione’s Answer is devoid of any
mention of a statutory privilege affinnative defense. R, 7-9. In fact. she failed to list any
affirmative defenses in her Answer, Jfd at B Instead, Dione averred that Kevin's
Complaint fails to state a claim upon which relief can be granted, and Dione purported to
reserve the right to assert additional affirmative defenses if discovery revealed a basis for
doing =0, [d Dione did not raize any affinnative defenses throughowt discovery and,
instead, raised the statutory privilege defense for the first time at the summary judgment
stage. See R, 23-33. Because Dione failed to assert any affirmative defenses in her
Answer, she 15 barred from raising such a defense under SIXCL § 15-6-8(c). Schecher,
414 BWOW.2d at 304

Further, no exception exists to the general rule that unpled affirmative defenses
are waived. Under South Dakota law, “an affirmative defense is not waived if the
pleadings are properly amended to include the defense or if the issue was tried by express
or imphied consent.™ [ Here, the first exception does not apply becanse Dione never

sought to amend her Answer to assert the statutory privilege atfirmative defense.
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Likewise, the second exception—express or implied consent—does not apply to
allow Dione to assert the statutory privilege affirmative defense. Amendment of
pleadings to conform to the evidence is govemned by SDCL § 15-6-15(b). Seeeg.,
Murphey v Pearson, 2022 8.1, 62,9 32, 981 NW.2d 410, 419, That rule states, in part.
“Iw [hen isswes not raised by the pleadings are tried by express or implied consent of the
parties, they shall be treated in all respects as if they had been raised the pleadings.”
SDCL § 15-6-15(b).

Here, Kevin expressly did not consent to amendment of Dione’s Answer when he
filed his memorandum in opposition to Dione™s motion for summmary judgment. R, 638.
Further, the critical mquiry to determine whether an issue was fried by implied consent
under 8DCL. § 15-6-15(b) “is whether the opposing party will be prejudiced by the
implied amendment, i.¢.. did he have a fair opportunity to litigate the issue and could he
have offered anv additional evidence if the case had been tried on a different issue,”
Murphey, ¥ 34, 981 N.W.2d at 420 (quotation omitted). If the Courl were to consider
DHone's satutory privilege defenze. kevin would be prejudiced. Had Dione properly
pled the affimative defense, Kevin could have asked for mformation vis-a-vis the
statutory privilege in written discovery. Further, Kevin could have asked Dione about the
defense during her deposition. In particular, Kevin could have asked about {1} how
Drione contends she made a commumication 1o the TLE in an official proceeding: (2) how
Dione’s letter was related 1o the TLE s purpose: (3) the TLE s role as a market
participant; and (4) how the TLE functions. All of these considerations are relevant 1o the

merit of the defense. Allowing imphied amendiment at this juncture deprives Kevin of the
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opporiunity to obtain necessary information about the defense. Because Kevin did not
have a fair opportunity to litigate this issue, implied consent to amendiment is lacking.

Finally, although Dione argued below that she need not affirmatively plead the
privilege defense. her reasomng in that contention 15 flawed. Dione argued to the circuit
eourt—and Kevin anticipates that she will argue in her reply brief—that she was not
required to plead the privilege as an avoidance or affitmative defense because the
unprivileged nature of the statements was elemental to Kevin's claim. B 657, Dione
attempds to characterize Kevin's claim as one for defamation, arguing kKevin has the
burdeén of proving that Dione’s stalement was an unprivileged communication. fd. As
discussed above, Dione fails 1o recognize the differences between a defamation claim and
a claim for tortious interference with a business relationship, See Argument supra
Section LA (distinguishing the elements of defamation and tortious interference). While
it is truse that slander and libe] cannot be maintained unless the publication is
unprivileged, that 15 not the established law for tortious interference claims. [d. Despite
Dione’s attempts to characterize Kevin's claim as one for detamation, Kevin clearly
pleaded a cause of action for tortious mterference, and that claim anses from facts
separate from a defamation claim. Thus, because a tortious mterference claim does not
require evin to establish that Dione’s letter to the TLE was unprivileged, Dione's
argment is meritless.

South Dakota law is clear: when a party wants to assert an affirmative defense. it
shall do so “in a pleading 1o a preceding pleading.™ SDCL § 13-6-8(¢). Dione’s answer
i devond of anv atfirmative defenses. Instead. at the summary judgment stage. Dione

attempled 1o assert & préviously undisclosed affirmative defense for the first time. But
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because Dione Failed 1o heed the mandates of Kule E(c) and Rule 15(a) and (b), Dione 15
deemed to have waived the statutory privilege detense. Thus, this Cowrt should atfirm

the circuil court’s order denying Ddione’s motion for summary judgment.

. The TLE Board Meeting Was Not an “Other Official Proceeding
Authorized by Law.”

Even if SDCL § 20-11-5{2)s statutory privilege applies generally to tortions
mierference clams, and even if Dione did not waive the affirmative defense, Dione's
letter to the TLE is not privileged because it was not made in the course of a “procesding
authonzed by law,”

“An offimal proceeding 1s that which resembles judicial and legislative
procecdings, such as transactions of administrative boards and quasi-judicial and quasi-
legislative proceedings.” Flugge, 532 NW.2d at 421 (internal quotations omitted)
{cleaned up and citation cmitted). In Fralfn, this Court considered whether the statutory
privilege under SDCL § 20-11-5(2) could apply 1o statements made during a brand
commities meating when the brand committee was a part of the South Dakota Stock
Girowers’ Association, which was in furn an agent of the South Dakota State Brand
Board. Waln v Putnam, 196 NOW.2d 579, 380 (8.1, 1972). There, thus Court did not
apply the privilege and expressed a limitation on the types of proceedings in which the
statwtory privilege could apply:

[s]urely it was not the legislative intent to grant an absolute privilege for

every defamatory utterance made in every lawful meeting. We are

persugded that the “official proceeding” embraced i the purview of the
statute is that which resembles judicial and legislative proceedings, such as
transactions of admimstrative boards and quasi-judicial and  Quasi-

legislative proceedings, not a meeting of a board of directors of a nonprofil
corporation or the like.

13



Fd. at 583 (citation omitted) (emphasis added).

This Court later reatfirmed its limitation on the types of proceedings where the
statutory privilege applics in Pawlovich v Linke, 2004 8.1, 109, 688 N.W.2d 218, There,
plaintiff™—a nurse—brought suil against a patient™s sister. [l 99 1-6, 688 N.W.2d at 220-
21 According to plaintiff, defendamt falsely accused plaintiff of improperly disclosing
that a patient had a sexually transmitted disease. Jd, 19 3-4. Afler patient leamed of this
disclosure of confidential information. patient informed plantift™s hospital
admimstrator/'supervisor, who in tfurn informed the hospital s director of human services.
Id 9 4. Plaintait™s hospital admimstrator'supervisor and the hospitals director of huiman
services conducted an investigation and ultimately terminated plaintiff’s employvment a
the hospital. fal 9 5. Plaintiff subsequently filed suit agamst defendant-—the patient 's
sister—alleging defamation. Jd 9 6. Defendant asserted the affinmative defense that her
statements were privileged under SDCL § 20-11-5(2) because they were made during an
official procecding. [d

This Court disagreed. The Pawlovich Court looked to prior cases where the
privilege applicd to determine the scope of “other procecdmg|s] authonzed by law™ under
SDCL § 20-11-5(2} and stressed the importance of the boards at ssue being “vested,
either directly or indirectly, with oversight authority by the legislature.” Jd. ¥ 15.
Specifically, this Court looked to its decisions in Flugge and Slofe. In Fliege, the
privileged complaint was made 1o the South Dakota Board of Accountancy—a peer
review board; and in Sfote, the communication at issue was made in the course of an
unemployvinent compensation proceeding. Flugge, 532 NW.2d at 420; Blote v First

Federal Sav. and Loan Ass 'n of Rapid City, 422 N.W.2d 834, 836 (8.1D. 1988).
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The Pawlovich Court noted that, because the agency n Blote and the peer review
board in Flugge had the authority to act on the information it received and because that
mformation was relevant to their stabdorily authorized role, the statutory privilege should
apply. Pawlovich, 2004 8.1 109, 99 14-16, 688 N W.2d at 223-24. Particularly, with
respect 1o Fiugge, the Court noted that the peer review board “perform|[s] a great public
service by exercismg control over those persons placed in a position of trust. 11 is bevond
dispute that communication imbiated during such proceedings are an indispensable part
thereof ™ Pawlowvich, ¥ 14, 688 N, W.2d at 223,

Here. Dionme’s letter addressed to the TLE Board of Directors 15 not a privileged
eommunication. It i undizputed that Dione’s letter was not made in a judicial or
legislative proceeding, Further. Dione cannot show that her letter is privileged as a
communication made in any other official procesding as ahorized by law, Similar to
the brand committee in Hialn, the TLE may have had some authority to act under the
Bylaws of the Rosebud Sicux Tribe,? but it is nonctheless a separate subordinate
organization and every regular meeting of its board of directors should not constitute a
procecding authorized by Taw,

Prior to Dione sending the letter to the TLE Board of Directors, nobody from the
TLE advized Kevin that his leases were under review or that the TLE imtended to change
or modify them. In short, when Dione semt the letter 1o certain members of the TLE

Board of Directors. there was no pending proceeding for which the letter was mtended

! Because Dione failed to plead the statwtory privilege defense, Kevin has not been able
to fully develop a record on the authority and actions of the TLE because it was not made
relevant nntil the staiutory privilege defense was raised for the first time in Dione’s
mation for sunumary judgment.  Accordingly. Kevin does not concede that the TLE has
certain authorties or the extent of the same.
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and it asked the TLE to consider mformation cutside of its authorized purview. Dione’s
unsolicited letter to the TLE Board of Dhirectors was certamly not for the purpose of peer
review or an administrative hearing. It is undisputed that Dione sent the letter to the TLE
for the purpose of imerfering with Kevin's established business relationshap with the
Rosebud Sioux Tribe and to have his leases cancelled—a purpose that the TLE did not
even have authorty o consider,

Thas Court has never recognized absolute nnmunity for communications made to
boards like the TLE board of directors. Instead. the Court on at least two eccasions has
demed the pnvilege defense to commumcanons made 1o a “meeting of a board of
directors of a nonprofit corporation or the like.”™ Haln, 196 N.W.2d at 583, If this Count
werg 1o extend absolute immunity to Dione’s statements to the TLE, nothing could stop a
person from sending disparaging letters about another 1o any state, local, or federal court
or agency or any of their subsidiariez with impunity and intention to harm, regardless of
the impacts they would have on the other’s business relations and opportunitics and
regardless of the letter’s relevance to each agency’s or organization’s authorized purpose.
This 15 not a result that this Court should sanction.

In the case at hand, Kevin would be without any recourse if such a privilege were
allowed. In peer review settings and administrative heanngs, individuals that are the
subject of complains are provided an opportunity 1o respond.  Here, Kevin received no
notilication from Dione that she sent the letter. nor did the TLE provide Kevin an
opportumty to rebut the statéements in the letter. Instead, the TLE summarily rescmded
Kevin's leases. Dione’s letter is more akin to the statements made in Pawlovich and

Waln—il was a statement made 1o “meeting of a board of directors of a nonprofi
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corporation or the like.” J/d. Dione’s letier is precisely the type of communication the
Court sought to preclude from the protections of SDCL § 20-11-5(2) when it decided
HWaln and Pawlowich, Thus, becavse Dione’s letter was nol made in the context of an
“official proceeding authorized by law,™ 1t is not subject to SDCL § 20-11-5(2)'s
privilege, and the circuit court correctly denied Dione’s motion for summary judgment.

1. Even if the Reoular Board Meeting of the TLE Was an CO7fTicial

Proceeding Anthorized by Law, INone's Letter Is Not Privileped Becanse
Its Contents And Its Purpose are Unrelated to the TLE"s Official
Authority.

As noted i Section [, AL, the four conditions that must be met before a court may
apply the litigation privilege found in STCL § 20=11-3(2) are: “the publication (1) was
made in a judicial proceeding; (2) had some connection or logical relation to the action;
{3) was made 1o achieve the objects of the lmigation; and (4) mvolved litigants or other
participants authorized by law.™ Gantvoors, 2021 8.D. 22, 9 34, 973 N.W.2d at 236
{quoting Samkiow, 241 NW.2d at 368), Furthermore, special emphasis should be placed
on the requirement that the statement be made in furtherance ot the liigation and to
promote the interest of justice. fd Those same concepts should apply before applving
the same privilege to “other official proceedings authorized by law™ under SDCL § 20-
11-5(2).

In the context of the litigation privilege in SDCL. § 20-11-5(2), thiz Court has
noted that, “the privilege does not cover the .., publication of defamatory matter which
has no connection whatever with the litigation.” Janklow, 241 N.W.2d at 367 (quoting
Restatement, Torts at page 229, Comment ¢). “The relevancy of the defamatory matters
is ot a technical legal relevancy but instead a general frame of reference and relationship

to the subject matter of the action.” Flugge, 532 N.W.2d at 422
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Diome's letter to the TLE bore no relevance to the subject matier of the June 14,
2022 TLE Board of Directors meeting. Although the TLE may have authority to manage
the fractionated ownership mterest of tribal land and to propose lease agreements with
tenants to the Burean of Indian Affairs, it does not have any authority—inherent or
specifically designated—to manage the interpersonal relationships of individuals.
Dione’s letter asked the TLE o do just that.

Dicne has adamantly maintained that she sent the letter which effectively divested
kevin af all his leases with the Rosebud Sioux Tribe 1o the TLE because she was scared
of Kevin and did not want him on the land next to the land her mother owns. That
request has no connection with the fractionated ownership interest of tribal members or
with the management of trihal land. Rather, Dione’s letter asked the TLE 1o manage and
restrict the social interactions between Dione and Kevin, This is not within the authority
of the TLE, and it was in no way connected with any proceeding held by its board of
directors.

This Court has previously noted that when a person’s statement falls outside of
the scope of one’s imterest, it should not be considered privileged. In Wals, when
considering the conunon interest privilege articulated in STHCL § 20-11-3(3), this Court
found that when a defendmnt’s statement did not support his cvam interest, the common
mierest privilege conld not apply. Haln, 1960 N.W.2d at 584, Similarly then, when a
person’s statements (o or in an “other official proceeding authorized by law,” fall outside
of the scope of the proceeding or the awthorization, they likewise should not be

conswdered privileged under SDCL § 20-11-5{2).
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Because Dione's letter did not have some connection or logical relation 1o the
TLE board of director’s meeting and because the letter was not made to assist with the
objects of the proceeding, it should not be granted privilege under SDCL § 20-11-5(2).

E. The Circnit Court Correctly Determined That the June 14, 2022 TLE
Meeting Was Not an Official Proceeding Anthorized by Law as Necessary
to Impart Privilege under SDCL § 20-11-5(2).

Although not fully briefed or argued by either party, the circwit court found that
the TLE failed to provide due process and failed to follow its own procedures outlined in
its byvlaws at the June 14, 2024 TLE board meeting, Accordmgly, the circuit court found
that the TLE board mieeting was not an official proceeding authorized by law.

The TLE"s failure to provide procedural due process to kevin rendered the
proceedings deficient, and therefore, they were not mithorized by law, “To establish a
procedural due process violation, [one] must demonstrate that he has a protected property
or liberty interest a1 stake and that he was deprived of that interest without due process of
law." Meorris Family, LEC ex rel, Morris v South Dakota Dept. of Transp., 2014 8.D. 97,
014, 857 N.W.2d 265, ¥70, A fundamental principal of the South Dakota Constitution s
that “[d]uc process guarantees that notice and the right 1o be heard arc granted in a
meanmglul time and in a meaningful manner.” City of Pierre v Blackwell, 2001 8.1,
127, 9 13, 635 N.W.2d 581, 585 (quotation omitted).

The privilege articulated m SIXCL § 20-11-5(2) was enacted by the South Dakotn
Legislature in 1939 under the authority gramted it by the Constitution. Accordingly. when
that statute references that a proceedmyg authorized by law, such proceeding must be

conducted in accordance with the laws of South Dakota.



Kevin had a protected property inlerest in the leases hie held with the Roschud
Sioux Tribe. Therefore, he had a right to receive notice that the property issue was at
stake when the TLE considered that mterest. He also had a right to be heard on the issue.
He was demied both, vet he was deprived of his protected property interast.

Because the TLE Board of Directors meeting failed to aftord Kevin the due
process required by law, its proceeding was not authorized by the laws of the Staie of
South Dakota. Accordingly. the circuit court did not err in finding that the letter Dhone
submitied to the TLE iz not a privileged communication under South Dakota Codified
Law section 20-11-3(2).

CONCLUSION

Drione’s letter to the TLE is not a privileged communication under SDCL § 20-11-
5(2). First. the statutory privilege under SDCL § 20-11-5(2) has never been held to
axtend to claims tor tortious imterference. and this Court should not extend the privilege
here. Second, Dhone wamved the statwtory privilege affimmative defense when she failed
to plead it in her Angwer. Instead, Dione raised the affirmative the defense for the first
time at the summary judgment stage, Third, Dione’s letter 1o the TLE is not privileged
because it was not made at an “other official proceeding authorized by law.” Fourth. the
purpose and contents of Thone’s letier to the TLE were unrelated to the TLE authority.
Finally. the circwit court commedctly denied Dione’s motion Ffor summary judgment because
the TLE tailed to provide Kevin with procedural due process. Thus, this Court should
affirm the circut court and allow this case to proceed 1o tnal on the mernits of kevin's

tortious interference claim.
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AFPFIDAVIT: Affidavit of Quentin L. Riggine - Scan 3 - Page 48 of 5%

Ladies and Gentlernea af the Tribal Land Enterprise Board,

My uirse i5 Dicaw: Rowre, T am the mother of Hanna and Hesther Fose. My mothes is
Donms Browen who owes o fomy rnch north of Wood, South Dakota. Myself and oy two
caughiers assist Donna oo ber fazn and macch, In July of 2018, [ sepirated froem Hevie, Kevin was
using drugs and elcobol...

T am reguesting that you consider relinaquishing his leascs that are located neas my mother,
Dionpe Brown's property. My daeghrers buve subenitied bids i the past and mot recently o couple
of months spe in order to provids 2 safe plece for theis anlrals to reside oo Kevin bas theoarened,
nameroas tines, to kil thele snsals hooes, catde, eic.). He calls them up and chrestened them
while they weee at college, telling them “T'm gonm sheot pour facking anmals” My daughters hive
wideos and phone secordlags of such events,

s | mentioned, my daughters again seeently tied to bid on lend near my mom's propesty.
Lastweek 1 bad found out tha be bid againer my diughter Henns, m obxain land sdacent to my
mather’s land, He alan did thin in the Pall of 2021. Doans has become feasfl, as am 1, dus to his
previous attempts to isolste me alone with him. He has o bistory of deag and alcobol abiase and hay
been physically and emoticnaiy,

It appexred he had been & pact of 47 i of bulfle grasing my mother’s bod in August of
2071, When ey deughier, Hanna, appeoached Bim aboist this, he lmghed ar her and safd "Well
maybe your prandmother should come oot aod fix the fuckiog fence. (A brand-new fence wae
installed arousd Donna’s cotive propecy of that area i 2019}

Wor only has be been theentering sy dougheese, but he hes also sttempted to hure me to
vagous areas on the idbal land cear my mother's propenty. For eample, "Mest e at rhe bodtemn of
the erick pastues’ [gefermap to TLE wvact pumbers; A357.5, A556.5, AJ80, A3E0.52, AED.5L, and
AZED ), “Mest me by the dam sowe can talk, et

He is now o huntiog guide for TLE land, which I believe be uses a5 2 way fo access other
laxed eas oy mother that 15 based by ather producers.

My daughrars would be willing to mie over his lesses near my mom’s properiy sod are
aeking for your comiderstion o do 5o, [ eppeecate yous considemiion eod suzoatt and look
Evrarard 1o visltiag wdth you abeus this issue

SN |

Filed: 5/23/2024 4:38 PM C5T Tnpp County, South Dakota 61CIVIZ000076
- Page 524 -
k. App. (01



AFPFIDAVIT: Affidavit of Quentin L. Riggine - Scan 3 - Page 4% of 58

Thank oz,
Diome, Hanna, and Heather Rowee

(oaraae )

Filed: 5'23/2024 4:38 PM CST Trpp County, South Dakota  &1CIVIZ000076
- Page 528 -

k. App. (M2



AFFIDAVIT: Affidavit of Quentin L. Riggine - Scan 2 - Page 117 of 117

RFF B DOMIOT

Tribal Land Enterprise

A Swb-ordinofe Orgunizatlan of the
Rorebed Soux Tribe
Toeorperaied Oader Act of Junc 18, 1934, (48 Stat 084)
2445 Lagion Ave, PO, Bux 159
Eembad, 5.0. 575710
Tefephone 03 747237 |
Fix 505 747-2400

MOTION EXCERPT

DATE: Iume 13, 2002

T LEASE MANAGER, Emest Blacksmith, Jr,

FROM: ACTING BOARD SECRETARY, Viviana I, Rurming 8L
RE: Reselind Motion - Kevin Rowe

The following action was tuken during the Regular TLE Board of Direcsor’s Meeting hald on
June 14, 2023 with a guorum of five {5) members present:

Muotion mmde by Dem [yotia to reacind motion awerding leases to Keovin Rowe end to kave the
T.L.E. Leaze Manages renegotinze |=age letters, Seconded by Vanesss Red Howle Thompson,

Wote: 4 - In favor, 0 - opposed, 1 - nat voring. MOTION CARRIED,

Filed: 5/23/2024 4:38 PM C5T Tnpp County, South Dakota 61CIVIZ000076
- Page 47& -
k. App. (MG



AFFIDAVIT: OF COUMSEL IN SUPPORT OF DEPENDANT'S MOTICH FOR STMMARY JUDGMENT Page 2596

of 2%6
RFP & 000006
S
A Sub-ordinate Organization of the
Rosebud Sloux Tribe

Ineorperated Under Aok of June 18, 1934, (4B Stat 984)

441 Leghan Ao PuOL Box gy
Ressbud, S.0. sri70
Telephone Bo8 747217
Fam @ Mo, pap-pgan
ekt e v fEEHE, L0 W

Jume 15, 201X
Kevin Howe

30120 269" 5.
Carter, SD $7580

RE: Rescind Award Leliers
Drear Mr. Rowe:

This letter is in reference (0 the TLE Leases bids and proposals that you submitted to
Tribal Land Enlerprise,

The lease bids and proposal(s) were presented to the Board of Directors af Tribal Laml
Enterprise on June 14, 2022 for review and consideration. The TLE Board made the motion io
rescimd all the award letters and to have the TLE Leasc Manager rencgotiate all the leases.

A copy of this letter will be forwarded to the BIA Superintendent Office for review and
further processing of this TLE Roard action,

If you have questions, please contact Ernest Blacksmith Jr., TLE Lease Manager, at 747-
2371 or stop in at Tribal Land Enterprise '
Sineerely,

gﬁr{mf ﬂg"{"‘“ i ﬁ";

Ernest Blacksmith Jr., Lease Manager

e

leshin Poignes, Acting Executive Director

Ce: Gerald Dillan, Realty Specialist, BTA Tease Office
TLE Lease Office Owigoing Correspondence

IFfehjriba-14-2022/ 74723710223

Exhibit 15

Filed: 3/26/2024 9:24 AM CST Tripp County, South Dakota B1CIVZ2Z-000076
- Pagae 334 -
k. App. (4



AFPFIDAVIT: Affidavit of Quentin L. Riggine - Scan 4 - Page 16 of 68
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with one wire, He didn't hawve 1t that year elther. So I
believe he had the bild, June Teh he got the bkid, and then he
got the rescindment letter cight aftar that,

. Are there ather parcels of trikal trust ground on
Exhibit & that Hevin was the tenant af prior ta your divoerce?

B, These right here.

g, What ace Lhose numbers?

B A3G7.9, A, 1t's either 356.05 or 558, 2330, T3aC.5R,
T390.58, and this one says BIB0._LC.

Q. Ckay. Do you know when Kevin first started leasing
Lhose tracta?

Fi So after heo sued his mem for the BEO acces, he
chtained a guarteg Just scuch of the house, which that was Like
iep 2004, 'S5, I bthink ws gul Lhe home guarter in 2006 after she
paid the taxes, and then he had chat one tragct. nd then we
took 4 brip to Bossbud and wenk to talk co Brnie becauss we
wanted ta ledse mofe Lland, and we walked in and asked if this
Pisce was ever going to came up far Bid ar what was going oo,
berauge o ane nad had a heof in o ie.  And we bid on it becsuse
Hanoha Maderia {phonetic] had relinguished 1t.

2. 50 that would have been about 20067

h. It wag later thamr that, but T weuld havwa to lLook back
at the papsrs. 1 honestly can't tell you the year.

4B Bure, bel 1L was probably mope than 10 years kefore

vou got divorced?

“arla A. Bachand, REME, CEE
pehachandipie . mideos nekb fodh 222 _ 4235
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17

1 B Ho, mot more. I don't know, right in there probably.

e

We bought cur rirst plece of land io Z090; so sverything

3 happened kind af a“ter that, and then when he sued his mam,

g that litigation was finiahed in like '04 and then we gobk Like

] the land in 06 pr scmotaing lixe that, and than things started
E happening after that.

7 0. That land is located newar land owned by your mom,

2 corroct?

£ i Tris lere?

14 Q. Yes,

11 [ Yo,

12 Q. When you say thisa here, I'm referring te the iand

13 that ==
14 A Cenniz Browi,
1o Q. — that Bevin and wourself or Hevir had leased going

1k back o appreximately 2006, corcect?

17 M. Hat '"D& but before 2010,

18 B, Well before you got divarced?

15 eI YES.

21 q- That's located by your pom?

21 A Carroct. Adjacent, touchea, yas.

22 Q. What prompted your dacghtexs to draft Exhibit 117 mndid

L5 they discuss that with you?
24 R 50 they had a disgpussion ampngst the twe of them and

25 Lhey had Lalked aboul it in Decenbsr of == I have to think —

Carla A, Bachand, BHME, CER
pohachandipie . midce. neb/els 222 4235

Filed: 5/23/2024 4:38 PM C5T Tripp County, South Dakota 6&1CIVZZ000076
- Page 551 -

k. App. (G



AFPFIDAVIT: Affidavit of Quentin L. Riggine - Scan 4 - Page 33 of 68

23

1 . You teatified that ome of che main purpesss of Exhikit

Pl

11 was ta take ewWay certain leases from Kevin for lands logated
< | nesy youf mothar, oorrect?

4 & We wanted them to consider it, and we wentad bhem ko

g understand that w@we were acared; So wWe wanted to take over the

& leaues, Hanna or Hegther to take over ihe lcases, yes.

1 (o And if Fewvin were Lo losa leased acres, that would

g impact him financially: isn't that faix?

g9 F 3 It woiaid.

———t

10 o You eesbified thet you werse surprised that Revin loat
11 fll of his leasnsy i3 that correct?
L& f. Tes.

L3 L+ Do you pelieve that Fevin lost his leases because of

1d Exkibit 117

L3 . B
1lg (o8 Why do yeu thiak Hevin lost all Lhie gsther leases?
17 A I den®e thank they woold take away all wuf his leases

LB becanases of this letber.

118 0. You chooght that weuld only result in him losing the

20 lesases Ehat Wit warnted?
21 A, Bdjacent Eo my mother. Mot that I wanted, jusit Lhe
22 ones that Were NSarDy my mom.

£3 e You said not that you wanted. You obviously gdidr'e

24 want Eevin to have Chem.

25 A Ared honestly, like it wouldn't have mattered whe got

rla A. Bachand, EBMR, CHER
pohachand@pie mides nee  60% 233 423535
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than your lekbter. &nd I ssked Heather a littie bat about
pocket gopheras and weeds and things like that. wWas it your
cplnion that Kevin falichfully managesd the leased grownd that he
had prior t¢ June 20ZE7

B W,

Q. Why not?

B, He didn't take care of the we=d pressora. He didn'o
taks cate of preirie dogs. My mom didn't have any prairie dogs
on her two half sections here, none, and the prairie dogs
atarted hera. T encourasged bim, I sastd, Let's poriscn thes
bélfcre they get out of hand, ©Oh, no, whatever. So now my mom
has a large number of prairie deogs here, owver 220 holesa, that
we recantly polacned.

S wesd pressu-e, vazminks., He dida'i Lake care of
the fenzes; Ehat was & chronig issue, caittble were oul a lot.
Those were phone calls I got moltiple bimes from peopl= just
pvan when we had cattle ouk afsund tha house and on the
bl ghwraty .

L9 You were asked about the negatliacians in che -E.!n'l‘li"

etages of your divorce, and Exhibir 15 references the desire to

Lransfar the leasss around Donna Brown's property to Hanna.

Wlould it be accurate to say that yeasr intention In asking [eox

that ln the negollalios was the sama s it was in the lettar,

meaning that you didn't want Hevin arcund your mom's propeciy?

R. Yesz, because by this Cime == T didn't resalize the

Carla B, Bachand, H¥MR, CRE
proachandBpie midoo.nek fBd5. 222

Filed: 5/23/2024 4:38 PM CST Trpp County, South Dakota 61CIVZ2-000076

- Page 578 -
k. App. (MK




AFPFIDAVIT: Affidavit of Quentin L. Riggine - Scan 4 - Page 45 of 68

15

| dats;, but by this tims there had been multiple threats and

s malbiple concerning inatances. I was szared. [ was scared,

3 Q. 50 what Was the cverarching reazon for you in

g appraving of and giving some contaxt to Exhibic L1, the letitez
a that you sant?

i Fia Becduse I contirmoed To be afraic, as 1 do today, 1t

i ha=n't changed.

B HR. SCHARTZ: I think that's all I hawve.

B EdlaMINATION
1n BY MR. RIGGINS:
13 9 E qust have a few follow-up guestions. You were

12 salking about the protection orders agailnat Hevin ard aaid that

13 they were viclated freguently. Do yob recall that testimony?
14 B Yen.

14 . Were thers esver any inslances whare you reported to
LE law entorcement that Kevin was wiclating those protechian

L oEders?

1A A Yems,

LB o B0 it'z your testimony that the palise depariment

210 didn't da their joba in enforcing the protection orders?

21 fi., L don't romomibar what had happened during thac, but I
22 had told them. I don't know 1f he contacted them, 1 havwa no
23 ichwa.  Things <&id get better for a while. I know he had

24 conversstions with my daoghlers aboub that he wiolated and ha

25 | was in big trowbla and Lhdal he was going to go te the pen and

Carls A&, Bachand, BME, CER
prbachand@pie midoo. net fGO% . 222 4235
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i threo ta four months.

2 (5 And why did you gat out after thrae days?

3 A Bagauss wien I went in to talk with all the dectors,

q whatewar day thar was, Llere wis =iy doctors In there and

4 profakbly Five spalysts or T don't know L you call them

£ | analysts but people that I interviewsad with when I was in

7 thera, amnd the head deoctor, of which [ dan't know his name, bBat

L] Cipne would kpow 1t and it's in the report, they A1l agresd

i that this was a complete conflict of interest, and there waz
10 some other guote in there that I just can't remember righz off
11 the top of my head, abuse of power, zbuse of powar and conflico
12 of interest.
13 L. s youy were ariginally faken intoc custody because you

14 had threatened to harm wouwrself and Bicne.

15 A T naver, evar Chreatensd to huct ber, sver,

16 i Bt they took you inte puatody that night and book you
17 o jail £irat?

16 A. Tes,

] Q. Thal same Bxhiixilb 7, page 12, guestion 22 =says, Siace

20 Lhe fudl legal and factwal justification for the damages

21 | elaimed in paragraph 21 of youz complednt. The Lhicd senbence
22 in your answer says, TLE reliad wpon the detter, by Dione, I
23 added that part, and capceled my las=a=z, ¥What evidence do you

24 hawe that the TLE relied upen that letter to cancel your

25 leazses?

Carla A. Hashand, BME, CBR
pekachandBpie.mides. net /805,222, 4235
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A That'a exackly whar they told me.

LU Whe Told yau?

A, Ermie Blacksmith.

Q. Is there arything that you received from TLE thatl
states because of this lektber, we canceled your leases?

o Teal; following my conrecsation with Ecnie and what he
had told ma, that this lerter does not halong ip the leasse
office, he suggested that T get on the agenda and coms Do Che
meeting. I ot on the agendd; wWe weni o the mectlng on the
12th of July, and bhe guy that oversees Ernime, which is Her
Many Horses, I can't think of his first name, Carl, T Lhink
1t's. Capk.

. (5] epe

A Clewe Her Many Harses, We sat in the front office for

prafably an hour amgt 4 half® ard watshed all the membera come in
g0 we knew they had a querum. I'm having troubls with names, T
guess it doesn't matiter, but the president, he wisited with ua
and knew that we were on the agends and what we waa there for
and didn't sesm to have much of & problem, bub Che cest ol
them, of courss they didn't koow wha we was anyray "o 1l
doean’T MATLTET.

Sd anyway, wa sat there for a leng time and Cleve come
cut and ke sald, rhe ppard refuses to acknowledze yvou, and 1
maid, #haf doesx EAE wean, refuses to a:knnwlﬂdga g=?  He ==:d,

They don't want to talk to you, they don't want ta see yor,

Carla A. Bachand, BMBE, CRR
pcba:hanﬂﬂgh&.mldcﬂ.netfﬁﬂg.ilﬂ.d?35
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chay want you ca (esva. 1 saild, I'm on the agenda, I ehipk T
deselve theé right to bo heard. Anc ao then he wenr back into
the meeting, came back sut and sald, They don't see it that
way., As il etands, your lexsss sre 411 rescinded and that's
rhe and of it For now,

L5 So other than the phone call from Ermie, you doa't
hawve any avidenoe to show that they ralied on the letter to
cancol thoge lepges?

A Cleve, yeah, Cleve saild that == I me=an, yeah, the
eifice all knows about it.

2. BuL what avidence do youd have that says tho TLE rolied
or: the Ietter to cancel the leases?

B, It says the motion was broucht to the mestling, bevause
Brnie told me they weren't goling Ee ack on it, but Iyvobim was 1
think her name, she had pushed it through to the meeting, and
1t saya at the bontom of it that, what do I want te call it
its board of directar, whatever Tyette introduced che letter,
it was discussed &nd woted on.

e Fhere does it say that?

A At the botzom of that certified letter that © got.

e B0 the certified lebiaer you are saying contained

relferense to the letbter Frem Diche thal says that was the

reasan’?
R Tem,
o, You weren't at the mesting, cocract?

Carla f. Bachand, RMR, CRR
prhachandEpies.mides.net /605,222 .4235
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1l
1 . Mg,
2 [ Rnd I thiok you sald esrlier you don't know whether
3 Ernie was at the mesting ailhsar,
4 A I do not know whether Ernfe was Chere 0p pol.  He
5 wasn't thare the 12th because Cleve pas running Ehe show that
B | day.
i Q. So tha fourth senftence a2f mqsation 22 of your anawer,
f it says, The result fs chat my cattle cporacion, which [ worked

g ta builld up sver a numbar of wears,. has boga gutead. T will go
14 Crom receiving gooroyimabely §700,000 in income each yesr to
11 baing Farced to liguidate my herd becawse I no lecager have
12 ground gwaiiable for my cebtls= ko grare. You 5t:111 have BO
13 head of ecackle T think you said =arlis=r, correct?
14 B Yes, I do. They are on a guestion of whether theay are

15 going to town thia year or nakb.

L a. You still own BO head of cattle?

17 b, At this timae, yes.

18 Q. Wheras Jdo you come up with that 700,000 nusber?

Lo A. That would ke the nunber of dollars that I take in on

2l T, 000 acows,

21 . Based con what?

2z e Bazed on catk”= that T wun, crops that I have.

23 Thare's a simple $100,000 loss that ccoccurred on a plece of
24 | geaund that hed been in my Family since the 1930s.

%5 . What eauvgéed that loss, 100,000, based on whazi

Caria &, Hachand, RE
pohachand@pie.mides. nﬁt!ﬁ ad z.qz 5
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ARGUMENT

The Appellant, Dione Rowe (“Dione™) respectfully submits the following Reply
Brief.

Kevin argues that this Court should not extend the absolute privilege set Forth in
8DCL § 20-11-5(2) to claims of tortious interference with a business relationship.
{Appellee’s Br. 8). According 1o Kevin, this Count has only extended the privilege to
torts that are substantially similar to or have comsiderable overlap with defamation, {fd)
Contrary to kevin's assertions, this Courl has not analyzed absolute privilege on a tort-
bry-toit basis,

Instead, this Court has set forth a rule; when a tort is based solely on a
publication. the privilege under SDCL § 20-11-5(2) is implicated. If the publication is
determined to be privileged, it cannot provide the basis for any tort because the
publication is not actionable. CGantveort v Ranscheu, 2022 8.1 229 236, 973 N.Wad
225, 236 ("However, when such publications or communications are made under an
existing privilege, they are not actionable™y; Harrs v Rigeenbaech, 2001 5.0, 110, 9 14
633 NW.2d 193, 196 (*The defense of absolute privilege of immunity under the law of
defamation avoids all hability™) (emphasis added), Sonblow v Kefler, 241 N.W.2d 364,
370 (5.1, 1976y (noting that that the purpose of the absoluie privilege is to allow people
in certain eircumstances to communicate without fear of being subject to libel and slander
actions and that to make those people subject to suil for different torts based upon the
same commumcation would be to “remove one concern and saddle [them] with another

for doing precizely the same thing™). In short, if a publication iz absolutely privileged, its



author is immune from swit for defamation and any other tort based solely upon that
publication. Gamtvoort, 2022 8.0 22,933, 273 N.W.24d at 236 (Absolute privilege
required dismissal of claim for invasion of privacy);, Harris, 2000 8.1 110, 9 14, 633
N.W.2d at 196 (tral court properly granted summary judgment on negligence, intentional
mfliction of emotional distress. and contribution claims when the communication that
formed the basis of those claims was absalutely privilegedy, Janfdow, 241 N.W.2d 364,
370 (“We hold that the absolute privilege as a defense to the defamation count also
requires dismissal of the count For deceit™)

Here. Kevin's claim for tortious interference is based solely on Dione’s letter 1o
the TLE requesting it rescind kevin's leases for the tribal land adjacent to Diones Family
farm.! {Appellant’s App. 7. $9 9-11). As set forth in Dione s opening brief, her letter is
absolutely privileged and therefore not actionable under any theory of lability, The
cirewit court s decision should be reversad.

B. W ' 15 claim is dant’s 1catio

plaintitt has the burden of proving the publication is an “unprivilesed
communication.”

Kevin claims the absolute privilege in SDCL § 20-11-5(2) 1= an affirmative
defense and Dione’s fmlure to plead it constitutes a warver,  Affirmative defenses are set

forth in SDCL § 15-6-8{¢). Privilege 1z not specifically set forth in that rule. fd.

' Kevin claims that his cause of action is based less on the content of Diones letter and
mare on her act of sending it and the resulting consequences. (Appellee’s Br. 91 Dione
sending a posteard or a holiday greeting to the TLE. however, would not have been
adequate to state a claim for tortious interference, so the act of mailing the letter cannot
be parsed from its content. Moreover, Kevin's Complaint makes clear that Dione’s
request that the leases be rescinded constifuted the act of mterference and that the TLE s
decision to rescind the leases was the resulting damage. (Appellant’s App. 6-8).



However, the list 15 a nonexclusive hist of examples. Cemtury 2 Associated Realty v
Haffinan, 503 NW.2d 861, 865 (5.1 1993).

It does not appear that this Court has ever been asked to determine whether the
absolute privilege set forth in SDCL § 20-11-32) is an affmnative defense. This Court
has, however, referred to the privilege as an aflirmative defense while reciting the
procedural history of a case. Flugpe v Hagner, 532 N.W.2d 419, 420(5.1. 1995)
{(“Flugge asserted two affirmative defenses: (1) truth and (2) privilege under SDCL 20-
11-5").

Om the other hand. defamation 15 statwtorily defined as an “unprivileged
eommunication.”™ SDCL § 20-11-3, -4. Therefore, while privilege may always be raised
as g defense. the plaintiff has the burden of proving an “unprivileged communication”™
because il 18 an essential element of the tort. Seilyff v Alins, 2000 8.1, 124, 9 44, 616
N.W.2d 878, B0 (citing Miessner v AN Dakota fns, Assocs., Ine,, 515 N.W.2d 198, 203-
{4 (5.0, 1994) (*The distinction is not critical, however, because both libel and slander
reguare that fthe Plamtift] prove that the Defendant made a talse and unprivileged
commumication”' ), Sparagoen v. Mative Am, Publishers, Inc. 1996 5.1, 3,9 25, 542
N.W.2d 125, 132 (“Plaintift must prove the communications were unprivileged'™.

Tor hold that absolute privilege is an affirmative defense would shifi the burden
from the plaintff to the defendant. Indeed. this Court has consistently held that the
burden of proving an atfirmative defense is on the party secking to rely on it {i.e.. the
defendant). Clark Cnty. v Sioux Eguip, Corp., 2008 8.1, 60,9 17, 753 N.W.2d 406, 412
(oting Clamey v Callan, 238 NOW.2d 295, 297 (8.1 1976)): Anderson v Keller, 2007

B.D. B9 9 30, 739 N.W.2d 35, 42 (Defendant bore the burden of proving the affirmative



defense). Placing the burden on a speaker or an author to prove his or her
communication is privileged would also seem to be inconsistent with years of United
States Supreme Court precedent. See e.g., New York Thmes v Sullivan, 376 U8, 254
(1964); Curtis Publ's Co. v Bufis, 388 US. 130 (1967).°

In jurisdictions where privilege is an affirmative defense, defendants are unable to
move Lo dismiss the plaintiffs complamt. 51 AL.R.2d 352, Pleading or raising defense
af privilege in defamation action, § #a) (1957}, Instead, the defendait must plead and
prove the affirmative defense. fd

Contrary 1o those jurisdictions, this Court has attfimmed the dismissal of
eomplainis on the grounds that the defendants” comments were absolutely privileged,
Brech v Seacar, 34 5.1, 264 (8.D. 1969, Janklow, 90 8.1, 322, This Court’s decisions
are consistent with the principle that in South Dakota, the existence of a privilege is a
question of law, Pavmr Brush Corp. v New, 1999 8.1, 120, ¥ 13, 599 N, W.2d 384, 39%;
Sparagon, 1996 5.1, 3,9 26, 542 N.W.2d at 132; see alvo Ashe v Hatfield, 300 N.E.2d
545, 342 {IIL App. Ct. 1973) (rgjecting the contention that privilege was an affirmative
defense 10 be raised n an answer because the issue of privilege is a “question of law for
the court only. not a question of fact for the jury™).

In his brief, Kevin seems to concede that an “unprivileged communication™ is an
affirmative element of the plaintiff™s case. (Appellee’s Br. 7). However, Kevin claims

that only applies in defamation cases—not to his claim of tortious mterference. (7d.).

* Requiring a plaintitf to prove malice to escape a conditional privilege is simply a
method of placing the burden on the plaintiff to prove the absence of a privilege.



As set forth above, however, this Courl has extended the privilege to other torls
that are based solely on a whting or a communication. And if a plaintifl’ cannot avoid the
privilege by pleading a different cause of action, a plaintiff’ also should not be able to
avord what would otherwise be his or her burden of proving an “unprivileged
communication.”

C.  Evenj ¢ privilege was ive defense, courts should

EANLT] ' d vidence ; a

dismiss cases where the complaint and the evidence demonstrate
publication iz absahmtely prvileszed.

Even in jurisdictions where absolute privilege is an allinmative defense. courts
may dismiss a plantifl™s case 1F it appears on the face of the complaint and the evidence
that the communications are absolutely privileged. O Callaghan v Satherlie, 36 N.E.3d
90, 1007 (1L Ct App. 2015) (when the litigation privilege appears on the face of the
complant. dismassal s appropriate), Sexter & Harmflash, PO v Margrabe, 38 AD.3d
163, 170 (N.Y. App. Div. 2007) (abrogated on ather grownds) (“ Although the
[defendants] have not argued for dismissal hased on the judicial proceedings privilege,
we decide the appeal on this ground because the facts that make the absolute privilege
applicable appear on the face of the record —indeod, most of those facts are alleged by
[plaimtiff] i the complaint itself—and [plaintiff] could not have avoded the effect of the
privilege had it been vaised by [defendant]. ) Gadf Atlantic Life Ins. Co. v Hurlba,
690 5. W.2d 83, VK {Tex. App- 1983) (reversed em oifer grounds) {(holding that absolute
privilege is noi an affirmative defense and failing to plead it does not result in a waiver
when the “pleadings and evidence show that the statements complained of were not
actionable ™y, Gardner v Hollifield. 533 P2d 730, 733 (Idaho 1975) (a complaint is
subject to dismissal it it discloses the existence of an absolute privilege); Scoir v

Statesville Phywood & Veneer Co., fnc., 81 8.E.2d 146, 149-50 (N.C. 1954) (*Thus it



appears from the face of the complaint that the statements alleged therein, however
defamatory they may be. are protected by the rule of absolute privilege and camnot be
made the subject of an action for damages on behalf of the plaintiff and against the
defendant™) Gareta v Hilion Hotels fntern., 97 F. SBupp. 5 (D.ER. 1951 )

In Kevin's Complaint, he alleges that he had multiple leases with the TLE and
that the TLE is a “subordinate organization of the Rosebud Sioux Tribe,” {Appellant’s
App. 6.9 6. He forther alleges that Dione wrote a letter to the TLE, which was
discussed at a TLE “board meeting™ and resulted in the TLE rescinding its leases with
kevin, (Fol at 7,99 9-11). The allegations m Kevim’s Complamt plamly implicate the
absolute privilege for communications i an official proceeding as set forth in 8DCL §
20-11-5(2}).

In addition. the undisputed material facts demonstrate that Dione sent a letter to a
govarmmental entity, which was entirely related to the governmental entitv’s function, and
which was considered ot an official proceeding of the govemmental entity. As a result,
Dhone’™s commumecations with that entity are absolutely prvileged. Accordingly, Kevin's
claims are nol actionable regardless of whether Dhone pled the absolute privilege as an
affirmative defense.’ Ranschau, 2022 8.D. 22,9 236, 973 N.W.2d at 236 (publications
and communications that are absolutely privileged are “nof actionable™).

Kevin clmms he was prejudiced by Diong’s Tailure 1o plead the absolute privilege
because he could have asked Dione about the absolute privilege in discovery. [Appellee’s

Br. 11). However, the existence of a privilege 18 a question of law, Schwaiger v Avera

1 As a practical matter, Kevin’s arpument, even if he were to prevail, may not advance his
cause. No scheduling order had been entered, no tral date had been set. and Dione had
not previously amended her Answer



{Chesen of Peace Health Servs,, 2006 5.1, 44, 9 B, 714 N.W.2d 874, 878; Paint Brush
Corp., 1999 8D, 120, ¥ 35, 599 NW.2d at 398, The subissue of whether a
communication has some connection or logical relation to an official proceeding is also a
question of law, Slugee, 532 NW.2d a1 421, Thus, as a lay person, Diones thoughts on
the matter are irrelevant.

The only evidence necessary 1o deide the issue of absolute prvilege is copics of
Drione’s letter to the TLE, the TLEs motion excerpt, and a copy of the TLE s letter to
Kevin, To the extent Kevin disagrees, he should have made a motion with the trial court
for additional discovery pursuant to SIDCL § 15-6-56{1). He did not.  Instead. Kevin
defended Dione’s summary judgment motion and also made his own motion for pariial
summary judgment. Helff v Sec 'y af South Dakota Game, Fish and Parks Dept,, 1996
5.1, 23, 9 16, 544 N.W.2d 531, 534 (Plaintifl was not prejudiced by defendant™s failure to
plead an atfirmative defense when the plaintiff served written responses to the mation on

that defense without any claim of prejudice or lack of a fair opportumty to Iitigate the

govermmental entities.
kevin relies upon this Court’s decisions in Waln v Putnar, 196 NW.2d 572 (5.D.

1972) and Pawlovich v, Linke, 2004 5,10, 109, 688 N, W.2d 218 i support of his claim
that the TLEs regularly scheduled board of director’s meeting was not an “official
proceeding authorized by law.™ In aln, which was & plurality opinion, this Counl
refised to extend the absolute privilege to o “meeting of a board of directors of a non-
profit corporation or the like.” 196 N.W.2d at 383, Similarly, in Pawlovich, this Court

refused to apply the privilege to communication: made during a non-govermmental



hospital s mvestigation, 2004 5.1, 109, 9 14, 688 N.W.2d at 223, The fact that the
complaint in Pawlovich “was not made to a body charged with the professional heensing
of nurses, nor even [the hospital's] disciplinary board” further negated the exisience of an
absolute privilege. fd.

In this case. the TLE derives its authority from Congress and was created by the
Rosebud Sioux Tribe 1o manage all tribal lands. This Court has never held that
commumications from a otizen to a governmental entity, that were even tangentially
related 1o the entity’s function, were not privileged, Kevin has not provided any

compelling reason for this Court to depart from that precedent.”

E. (he absolute privilege for official proceedings
proceedings conducted pursuant 1o state law,

Kevin claims that the absolute pnvilege s limited to official proceedings
“conducted in accordance with the laws of South Dakota™ (Appellee’s B 19). He
further claims that the TLE violated the due process clause of the South Dakota
Constitution.  (Jd. ). According to Kevin, this renders Dione’s letter to the TLE
unprivileged. {(Jd.).

The text of the statute disposes of Kevin's first argument, Indeed, the pnivilege
extends to communications in “any legislative or judicial proceeding, or in any other

official proceeding authorized by law. . .7 SDCL § 20-11-5(2). Nothing in the text of the

* The “TLE is a Rosebud subsidiary, and it is responsible for the management and
administration of all land owned by Rosebud.” Rosebud Sicux Tribe w Strain. 432
NW.2d 259, 260(5.D, 1988), The TLE'= board of diractors voted to rescind Kevin's
leases of tribal land at one of the board of directors” regularly scheduled meetings.
{Appellant’s App. §). Becauss the issue of whether statements relate to proceedings is
viewed liberally in favor of retaining the privilege. Dione will not dedicate a section in
this brief to counter Kevin's argument that the TLE was engaged in social work as
opposed to land management. (Appellee’s Br. 18).



stafuie limats its application to “siate™ legislative, judicial or official proceedings as none
of those terms are preceded by the word “state.”™  As a result, the notion that the intent
behind the statute was to provide immunity to citizens who participate in siate legislative
hearings and state court proceedings bul subject citizens who participate i local, ribal,
or federal proceedings to actions in state court is untenable. Nowhere is that more
evident than i this Court’s opinion inJanklow, which held that assertions made in a
petition filed in United States District Court were absolutely privileged and therefore not
actionable in state courl. Jamtlow, 241 N.W.2d at 323-26.

Kevin's due process clamm s further flawed because. as set forth m Dione’s
opening brief, it is the proceading that must be authorized by law—not the action that
was taken. Congress allowed the tnbes to create subordinate corporations to manage
tribal affairs and the Rosebud Sioux Tribe in tumn created the TLE, which holds regular
board of director meetings to carrv out that function, The TLE's maeting where the board
voled to rescind Kevin's leases of tribal land was therefore "an official proceeding
authorized by law.”

Finallv, even if the TLE s decision could be scrutinized, neither the South Diakota
Constitution nor the United States Constitution applics 1o the actions of tribal
governments because tribes are "not creatures of either federal or state governments.™
Barta v Olylala Stede Trike of Pine Ridge Reservation af 5.0, 259 F.2d 553, 357 (&th
Cir. 1958). Instead. tribal government action is limited by the Indian Civil Rights Act.
28 LLS.C. §8 1301-1304. So. to the extent Kevin believes the TLE erred, the proper

forwms would be tribal and later federal court—not thas Court.

9



CONCLUSION
For all the reasons set forth above, the circut court's decision denying Dhone
summary judzment should be reversed and this Court should direct the cireuit court to

enter summary judgment i Dhione’s favor on remand.
Respectfully submitted this 15" dav of December, 2024,

WOODS, FULLER, SHULTZ & SMITH, P.C,

By: s dndrew it Dlamgaond
Andrew B Damgaard

Morgan F. Brekke

300 Bouth Phillips Avenue, Suite 300
Post Office Box 5027

Sioux Falls, SD 5T117-5027

(605) 336-3890
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Morgan. Brekkeia woodsfuller.com
Attorneys for the Appeliant
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