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PRELIMINARY STATEMENT

Throughout this Appellants” Brief, Appellants Jimmy D. Jordan and Stephanie L.
Jordan will be referenced as “Jordans.” Appellees Douglas L. Hanson and Kirsten K.
Hanson will be referenced as “Hansons,” Appellees Joan A. Schultze and James D.
Schultze will be referenced as “Schultzes,” and collectively they will be referenced as
“Plaintiffs.” The Settled Record will be referenced as “SR.” Transcripts will be
referenced as “TT” followed by the page and line number. Appellants” Appendix will be
referenced as “Appx” followed by the page number.

JURISDICTIONAL STATEMENT

This Court has jurisdiction under SDCL § 15-26A-3 to consider the Order
granting plaintiffs” motion for partial summary judgment entered on July 12, 2024 (SR
230, Appx 008) and Judgment entered May 28, 2023, granting Judgment in favor of
Plaintiffs on the Complaint. SR 346, Appx 001. Appellant filed a timely Notice of Appeal
from the Judgment on June 26, 2025. SR 349. The Order and Judgment sought to be
reviewed are appealable as a matter of right.

LEGAL ISSUES

L Whether the Trial Court erred when it concluded that the Contract for Deed refers
to an easement across Alpha Lode rather than Starview Lane (the “Old Wagon Road”).

Comment: The Trial Court granted the Plaintiffs” Motion for Partial Summary Judgment
concluding that there were no issues of material fact and that the Plaintiffs were entitled
to judgment as a matter of law establishing an easement across Alpha Lode based on the
language of the Contract for Deed.

Most Relevant Authorities:
Picardi v. Zimmiond, 2004 S.D. 125, 689 N.W.2d 886
Travis v. Madden, 493 N.W.2d 171 (S.D. 1992)
Cleveland v. Tinaglia, 1998 S8.D. 91, 582 N.W.2d 720



IT. Whether the Trial Court erred in granting partial summary judgment based on the
Jordans’ constructive notice of the alleged easement claimed to be across Alpha Lode.
Comment: The Trial Court declared that based on the fact that the Jordans knew of the
existence of a two-track trail across Alpha Lode that they had constructive notice of the
Plaintifts” alleged easement.
Most Relevant Authorities:

Tan Corp. v. Johnson, 1996 S.D. 128, 556 N.W.2d 613

West Central Electric Cooperative, Inc. v. James River Broadcasting,

393 N.W.2d 83 (S.D. 1986)

STATEMENT OF THE CASE

Plaintiffs commenced this action in Lawrence County seeking a judicial
declaration that they hold rights to an easement they claim exists over Jordans” property.
SR 2, Complaint. Plaintiffs claim that they are successors in interest to and have a right to
an alleged easement existing over and across the Jordans” property known as “Alpha
Lode.” This property 1s located in Lawrence County, South Dakota. Plamntiffs claim that
their right to this alleged casement was created in a Contract for Deed dated December 7,
1977 (“Contract for Deed™). SR 299, Exhibit 102, see also SR 2, Complaint at 9 12. It is
undisputed that this Contract for Deed was never publicly recorded at the Lawrence
County Register of Deeds Office. Moreover, the description of the alleged easement
contained in the Contract for Deed expressly refers to a Mineral Survey plat showing the
location of the alleged easement. It is undisputed that this Mineral Survey does not show
the alleged easement across Alpha Lode as claimed by the Plaintiffs. Instead, the Mineral
Survey plat shows a different easement now known as Starview Lane, and previously
known as Old Wagon Road.

Plaintiffs moved for partial summary, claiming that there were no genuine issues

of material fact and that they were entitled to judgment as a matter of law as to the

existence of the easement across Alpha Lode. SR 69. Plaintiffs argued that, even though



the Contract for Deed was not recorded and even though the Mineral Survey does not
show an easement across Alpha Lode, the Jordans nonetheless had “constructive notice™
of the alleged ecasement across Alpha Lode based on their knowledge of a two-track trail
that existed at the time Jordans purchased the property. The Jordans argued that the
language of the Contract for Deed did not create an easement across Alpha Lode, but
instead, describes an entirely different access route known as Starview Lane. Starview
Lane, also known as the Old Wagon Road (“Old Wagon Road™), does appear on the
Mineral Survey which, according to the language of the Contract for Deed, delineates the
location of the casement created by that document.

The Trial Court granted partial summary judgment in favor of the Plaintifts
concluding that an easement exists across Alpha Lode, and scheduled the matter for
further proceedings as to determine the scope and location of the easement. SR 230,
Appx. 008. The matter was tried to the Court on the remaining issues conceming the
scope and placement of the easement on April 4, 2025. The trial court thereafter entered
Findings of Fact and Conclusions of Law on March 3, 2025, determining that the
casement exists over and across Alpha Lode at the location of the two track trail as
claimed by the Plaintiffs. A final Judgment was entered on May 28, 2025. Appx 002; see
also SR 273. Jordans appealed from the Judgment by service and filing of a Notice of
Appeal on June 26, 2025, SR 349,

SUMMARY OF ARGUMENT

The Trial Court erred in concluding that the Contract for Deed established an

casement across Alpha Lode. This is because a plain reading of the language of the

Contract for Deed shows that the easement referred to in that document is Starview Lane,



which has also been referred to as the Old Wagon Road. There is no language in the
Contact for Deed expressly creating an easement across Alpha Lode. Moreover, the Trial
Court erred when it granted partial summary judgment based on the Jordans’
“constructive notice™ of the alleged easement across Alpha Lode.
STATEMENT OF FACTS

Harold Knutsen purchased several parcels of land in the Black Hills and in 1976
began selling some of those parcels to family and friends. The land included property
platted on Mineral Survey Number 1741 (“Mineral Survey™) SR 298, Exhibit 101, filed
with the Lawrence County Register of Deeds as Plat Number 77-5221. SR 298, Exhibit
101, Appx 009.

On December 7, 1977, Harold Knutson entered into a Contract for Deed with L.
Marlin Jensen, Dora Mae Jensen, Jerry D. Gravatt and Vickie S. Gravatt for the sale of a
tract of land known as Emma Lode and Alpha Lode. This is the Contract for Deed which
Plaintitfs claim establishes their right to an easement over and across Alpha Lode. SR
299, Exhibit 102, Appx 010.

Particular attention to the language used in the Contract for Deed concerning the
property sold by Harold Knutsen to the Jensens and Gravatts is important. The Contract
for Deed states as follows:

PURPOSE.:

The purpose of this contract is to set forth the terms and conditions and
payments for the sale of the following described real estate, wherein the
Seller hereby covenants and agrees to convey and sell to the Buyers in fee
simple, clear of all encumbrances, to-wit:

Tract of land known as Emma Lode and Alpha Lode in Mineral Survey
#1741, consisting of 36.37 acres more or less, located in Section Thirty-



Four (34), Township Four North (T4N), Range Three East (R3E), Black
Hills Meridian, Lawrence County, South Dakota.

SR 299, Exhibit 102 at pg. 1 (emphasis added).

The combined acreage of Emma Lode and Alpha Lode is 36.37 acres. TT 46:1-7.
Throughout the Contract for Deed, the real estate that was sold (i.e. “Tract of land known
as Emma Lode and Apha Lode...”) is referred to as “the property.” /d. For example, the
Contract for Deed states “[t]he total purchase prices for the property described herein is
the sum of Nine Hundred Dollars ($900) per acre...” and “[i]t is agreed that between the
parties hereto, that the Buyers shall have possession of the property described herein as
of December 7, 1977.7 Id. at pgs. 1-2. (emphasis added). As such, the Contract for Deed
clearly pertains to the sale of a single “tract of land known as Emma Lode and Alpha
Lode™ referred to throughout that entire document as “the property.” /d.

The Contract for Deed also reserves an “casement for private road,” across “the
property.” SR 299, Exhibit 102 at pg. 3, Appx 012. This is the easement that the Plaintiffs
claim crosses Alpha Lode. The easement grant language of the Contract for Deed
describes the easement at issue in this case as follows:

EASEMENT FOR PRIVATE ROAD:

Seller hereby reserves a thirty foot (307) easement, over and across the
property being sold herein, as and for a private road as said road
presently exists across said property and as more fully shown on the
Plat recorded in the Register of Deeds office at Lawrence County,
South Dakota, which Plat was filed the 29th day of November, 1977,
Plat No. 77-5221, which road is for ingress and egress purposes for
other property presently owned by the Seller, more specifically
described as Alden Fraction No. 2, Alden Fraction No. 3, Superior No.
4 and Nora Lodes, located in Mineral Survey #1741 in Section Thirty-
four (S834), Township Four North (T4N), Range Three East (R3E),
Black Hills Meridian, Lawrence County, South Dakota. 1t is specifically



agreed by the parties hereto, that this easement shall be for the benefit
of and shall run to the Seller and oll of his heirs, assigns or
representatives, and as a covenant running with the land.

SR 299, Exhibit 102 at pg. 3, Appx 012 (emphasis added).

Based on this provision of the Contract for Deed, Plaintiffs claim they have a
right to a 30" wide access easement across Alpha Lode. This Contract for Deed was never
recorded. Moreover, according to the express language of the Contract for Deed, the
easement is shown on Mineral Survey No. 1741, Plat No. 77-5221. SR 299, Exhibit 102.
The Plaintiffs admit, however, that the easement they are claiming across Alpha Lode
does not exist anywhere on Mineral Survey No. 1741, Plat No. 77-5221. TT 23:17-24:14.

The property sold in the Contract for Deed 1s depicted on Mineral Survey No.
1741 (*Mineral Survey™), which 1s filed with the Lawerence County Register of Deeds as
No. 77-5221. SR 298, Exhibit 101, Appx 009, and SR 299, Exhibii 102, Appx 010. The
Mineral Survey No. 1741, recorded as Plat Drawing Number 77-3221 (Exhibit 101) is

included below for reference and has been rotated counterclockwise:



The easement claimed by the Plaintiffs across Alpha Lode does not appear on Plat
No. 77-5221. This fact is admitted by the Plaintiffs. TT 23:17-24:14. Instead, what is
clearly shown on Mineral Survey No 1741/Plat No. 77-3221 (SR 298, Exhibit 101) is
what is now referred to as Starview Lane. This trail was at one time also referred to as the
Old Wagon Road. TT 20:21-21:10. This is a trail that comes off of what is known as
Pahkamaa Road and crosses Union and Emma Lode and proceeds to Emma Fraction. TT
41:18-42:6; see also, TT 24:21-24. Emma Lode was part of the single “Tract of land™
sold pursuant to the Contract for Deed. SR 299, Exhibit 102. Jordans maintain that this is
the easement that is referred to and created by the Contract for Deed, not the two track
trail across Alpha Lode that doesn’t even appear on Plat No. 77-5221 which, according to
the Contract for Deed language. shows “more fully” the easement in question.

Other landowners have interpreted the easement language of the Contract for

Deed to refer to Starview Lane (Old Wagon Road). A “Road Easement Agreement” dated
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November 26, 2013, that was prepared by Professor/ Attorney Jonathan K. Van Patten,
relocated that portion of the easement described in the Contract for Deed that runs across
Emma Lode. SR 322, Exhibit 108, Appx 015. The Road Easement Agreement at ¥ 3
includes the exact same language taken from the Contract for Deed which the Plaintiffs
claim establishes their easement across Alpha Lode. SR 322, Exhibit 108. The Road
Easement Agreement is signed by Michael A. Harris and Suzanne K. Harris, who are the
owners of Emma Lode, and Diane M. Van Patten, who was the owner of Emma Fraction.

The Road Easement Agreement expressly states that it “concerns property”
located in “Mineral Survey 17417 which survey was “filed with the Lawrence County
Register of Deeds on November 29, 1977 as Plat No. 77-5221.” SR 322, Exhibit 108, 1,
Appx 013, According to the Road Easement Agreement, the Mineral Survey “shows a
“Wagon Road’ running through the Joyce Property (Emma Lode, 15.907 acres) to Diane
Van Patten’s property (Emma Fraction, 8.459 acres).” The Road Easement Agreement
then expressly references the Contract for Deed dated December 7, 1977. SR 322, Exhibit
108, 9 2. The Road Easement Agreement describes the easement that is being relocated
by referring to and quoting the exact same provision of the Contract for Deed relied upon
by the Plaintiffs to claim an easement across Alpha Lode:

EASEMENT IFOR PRIVATE ROAD:

Seller hereby reserves a thirty foot (307) easement, over and across the
property being sold herein, as and for a private road as said road
presently exists across said property and as more fully shown on the Plat
recorded 1n the Register of Deeds office at Lawrence County, South
Dakota, which Plat was filed the 29th day of November, 1977, Plat No.
77-5221, which road is for ingress and egress purposes for other
property presently owned by the Seller, more specifically described as
Alden Fraction No. 2, Alden Fraction No. 3. Superior No. 4 and Nora
Lodes, located in Mineral Survey #1741 in Section Thirty-four (834),



Township Four North (T4N), Range Three East (R3E), Black Hills
Meridian, Lawrence County, South Dakota. [t is specifically agreed by
the parties hereto, that this easement shall be for the benefit of and shall
run to the Seller and all of his heirs, assigns or representatives, and as
a covenant running with the land.

SR 322, Exhibit 108, 4 3 (emphasis in original), Appx 016. Compare with Exhibit
102 at pg. 3, Appx 12.

The Road Easement Agreement then states at ¥ 5: “The parties wish to relocate
the road casement to a location acceptable to the Grantee and the Buyers and to
memorialize the relocation of this ecasement through the recording of this document.” SR
322, Exhibit 108, 9 5. The Road Easement Agreement even includes an attached survey
showing the relocation of the road easement across Emma Lode (i.e. Emma M.S. 1741)
reflecting how it will run along the boundary of Emma Lode and Alpha Lode to Emma
Fraction (i.e. Emma Fraction M.S. 1741). SR 322, Exhibit 108 at pg. 5. The Road
Easement Agreement refers to and uses the exact same language from the Contract for
Deed to describe the easement. It does not show or reference an easement across Alpha
Lode.

Jimmy Jordan and Stephanie Jordan purchased Alpha Lode on or about June 21,
2013. Exhibit 105, TT 40:10-15. The property was purchased on a contract for deed with
the Warranty Deed being recorded after the contract was paid on or about December 1,
2016. SR 306, Exhibit 105. The Jordans acknowledge that there was a two track trail
across Alpha Lode at the time of the purchase. T'T 57. Jimmy Jordan testified that the
previous owner, Mike Jovce told him that Doug Hanson would occasionally use the trail
to access his property to take off trees. TT 42:23-25; 43:1-7.

At all times since the Jordans have owned Alpha Lode, there was a boundary



fence that ran over and across the two tract purporting to be the Plaintiffs” alleged
casement. TT 43:16-23. According to Doug Hanson, the fence was put in by a prior
owner, Mike Joyce. TT 21:22-25; 22:1, see also TT 19:16-21; 20:13-20. Although Doug
Hanson maintains that at one time there was a gate, Jimmy Jordan testified that there
never was a gate during his ownership of the property. TT 43:16-23. The same fence runs
across Jordans® driveway, where there is a gate. The distance between the driveway to the
two track/alleged easement is approximately 35" to 45°. TT 43:24 — 44:2. Iimmy Jordan
testified that Doug Hanson, when he would use the two track to access his property to
remove trees, would as for permission. TT 43:8-15; 62:16-24. According to Doug
Hanson, he used the two track since 2000 approximately three to four times over the
years. TT 15:25; 16:1-8. Doug Hanson’s use was two to three years apart depending upon
how the pine beetles were. 7d.

When Hansons claimed to have an easement across Alpha Lode, Jordans
challenged this and requested proof. See, TT 63:2-5. Hansons did not provide any of the
documents relied upon now to establish the purported easement, such as the 1977
Contract for Deed. Instead, when Jordans questioned Hansons, Doug Hanson showed him
an unrecorded survey showing a 66 wide easement over and across Alpha Lode. TT
63:2-12; 68:1-24. The Plaintiffs are not claiming a 66° wide access easement across
Alpha ILode, and there are absolutely no documents that have been produced purporting
to create such an easement in any event. TT 63:11-13.

The Trial Court granted Plaintiffs’ Motion for Partial Summary Judgment
concluding that an easement across Alpha Lode was created by the Contract for Deed and

that the Jordans had constructive knowledge of this easement. The Trial Court entered an



Order granting partial summary judgment despite the fact that: 1) the Contract for Deed
admittedly was not recorded with the Lawrence County Register of Deeds Office; 2) the
casement Plaintiffs claim across Alpha Lode does not exist on Mineral Survey No. 1741,
Plat No. 77-521; 3) Starview Lane is clearly shown on Plat No. 77-521; and 4) Starview
Lane runs across Emma Lode which was part of the single “tract of land” sold by way of
the Contract for Deed.

The Trial Court erred when it granted partial summary judgment in favor of the
Plaintitfs, concluding that there were no genuine 1ssues of material as the existence and
location of the easement. Moreover, the Trial Court erred when it ruled that the easement
runs over and across Alpha Lode, as it clearly does not based upon the documentary
evidence produced and as evidenced by the public record at the Lawrence County
Register of Deeds Office. The Trial Court’s decision should be reversed.

STANDARD OF REVIEW — DE NOVO

The interpretation of a contract 1s a question of law for the Court. It is reviewed
de novo. Vander Heide v. Boke Ranch, Inc., 2007 S.D. 69, 917, 736 N.W.2d 824, 831.
There is no presumption in favor of the trial court’s determination. /d.; quoting Ziegler
Furniture and Funeral Home, Inc. v. Cicmanec, 2006 S.D. 6, 9 14, 709 N.W.2d 350, 334.

Additionally, on review of a summary judgment ruling, this Supreme Court gives
no difference to the lower court’s decision and reviews de novo. Nelson v. Garber, 2021
S.D. 32, 917, 960 N.W.2d 340, 345. The Supreme Court will determine “whether a
genuine issue of material fact exists and whether the law was correctly applied.” Bergin
v. Bistodeau, 2002 S.D. 53, 9 11, 645 N.W.2d 252, 254 (citations omitted). The evidence

must be viewed “most favorably to the nonmoving party.” Tonsager v. Lagua, 2008 S.D.



34, 94, 753 N.W.2d 394, 396 n.1 (internal citations omitted). Then, without weighing the
evidence, this Court decides whether the evidence supports the motion. Center of Life
Church v. Nelson, 2018 S.D. 42, 918, 913 N.W.2d 105, 110 (citations omitted). This
Court then determines “whether a genuine issue of material fact exists and whether the
law was correctly applied.” Id. (quoting Jacobson, 2008 S.D. 19, 9 24, 746 N.W.2d at
745). On review of a circuit court’s grant of summary judgment, this Court “will affirm
only if all legal questions have been decided correctly.” Advanced Recycling Sys., L.L.C.
v. Se. Prop., Ltd., 2010 S.D. 70,9 10, 787 N.W.2d 778, 783 (quoting (rehrts v. Batteen,
2001 S.D. 10, 44, 620 N.W.2d 775, 777).

ARGUMENT

L The Trial Court erred in concluding that the Contract for Deed refers to an
easement across Alpha Lode.

An easement 1s a property interest in land owned by or in the possession of
another, which entitles the casement owner “to limited use or enjoyment of the land in
which the interest exists.” Picardi v. Zimmiond, 2004 8. D. 125, 916, 689 N.W.2d 886,
890. An easement may be created by a written grant, by plat or by force of law. /d. The
extent of an easement by grant, as alleged by the Plaimntiffs in this instance, can be
ascertained by the “words clearly expressed, or by just and sound construction” of the
casement document. /d. at 9§ 16; see also Vander Heide, 2007 8.D. 69 at 9 41. The Court
will look to and review the “language used by giving terms their plain and ordinary
meaning, and utilize no additional interpretation in the absence of ambiguity.” Picardi,
2005 S.D. 24 at 9 20. If the terms of the agreement are specific, they are “decisive of the
limits of the easement.” Id., citing Wessington Springs Education Association v.

Wessington Springs School District 36-2, 467 N.W.2d 101, 104 (S.D. 1991).
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In the case of Travis v. Madden, 493 N.W.2d 171 (8.D. 1992), this Court
addressed the terms of an easement for ingress and egress “over and upon the roadway
presently existing . . . .”" The Court in 7ravis held that the language of the easement was
controlling and meant that the easement was limited to the use of the roadway as it
presently existed. Id. at 9 22, see also Cleveland v. Tinaglia, 1998 S.D. 91, 582 N.W.2d
720 (interpreting the controlling language of an easement grant “through and over
existing trails and roadways.”) In this case, the Contract for Deed, which contains the
grant of the easement, states that it is over a roadway presently existing as more fully
shown on the Plat No. 77-2551. SR 299, Exhibit 102. The only roadway shown on Plat
No. 77-2551, which goes over and across Emma Lode, 1s Starview Lane.

The easement language of the Contract for Deed does not state that the easement
runs across Alpha Lode. Rather, the easement language states that the easement runs
over and across a single “[t]ract of land™ (“the property”) that includes Alpha ILode. This
single “[t]ract of land™ also includes Emma Lode. Plaintiffs claim that their easement is a
two-track trail existing across Alpha Lode. Plaintiffs readily admit, however, that even
though the Contract for Deed language upon which they rely specifically states that the
easement is described as a road that presently exits “as more fully shown on the Plat
recorded in the Register of Deeds Office at Lawrence County, South Dakota, which Plat
was filed on the 27th day of November, 1977, Plat No. 77-5221" the two-track trail that
they claim is the easement created by the Contract for Deed is not shown on Plat No. 77-
5221 (Mineral Survey 1741). TT 23:17-24:14. In other words, the alleged easement

across Alpha Lode as claimed by the Plaintiffs cannot be located by referring to or



relying upon the express language of the Contract for Deed which the Plaintiffs claim
establishes the easement in the first place. TT 63:14-64:8.

Instead, what is clearly and unequivocally shown on Plat No. 77-5221 (Mineral
Survey 1741) 1s an existing road now known as “Starview Lane.” TT 24:21-24. Starview
Lane has also been referred to by its previous designation as the Old Wagon Road.
Starview Lane (Old Wagon Road) existed on December 7, 1977, the date of the Contract
for Deed. Starview Lane is clearly depicted on Plat No. 77-5221 (Mineral Survey 1741)
which, according to the Contract for Deed, is the document that shows the easement as
said road “presently exists.” Starview Lane runs over and across Emma Lode, which was
included in “the property” sold by way of the Contract for Deed. Starview Lane has
historically continued past Emma Fraction and, according to Jimmy Jordan, the property
owned by the Plaintiffs can be accessed by using Starview Lane. TT 41:22-42:6, See,
Exhibit 113.

Additionally, the most recent plat completed by a surveyor and recorded at the
Lawrence County Register of Deeds, Doc #2023-369, does not show the easement across
Alpha Lode as claimed by the Plaintiffs. SR 328, Exhibit 170. It does, however, show
Starview Lane and the relocation of Starview Lane (Old Wagon Road) as it runs over and
across Emma Lode. SR 328, Exhibir 110. Plaintiffs have platted access to their lots off
Pahkamaa Road. TT 56:1-235. The easement referred to and described in the Contract for
Deed is Starview Lane, and not the existing two-track trail running across Alpha Lode.

11 The Trial Court erred in granting partial summary judgment based on
Jordans’ constrictive notice of the easement claimed to be across Alpha Lode.

Even if the Trial Court was correct in interpreting the Contract for Deed language

to conclude that it creates an easement across Alpha Lode, and assuming the Trial Court
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was correct in concluding that the easement was not relocated, the Trial Court
nonetheless erred in granting partial summary judgment based on the Jordans alleged
“constructive notice.” As stated, the Contract for Deed was never recorded in either short
or long form. Morcover, the Plat Number 77-5221 does not show an easement across
Alpha Lode. The Trial Court concluded in the partial summary judgment stage that,
based upon the existence of the two track trail across Alpha Lode, that the Jordans had
constructive notice of the alleged easement.

This Court has held that whether constructive notice exists 1s generally a question
of fact. West Central Electric Cooperative, Inc. v. James River Broadcasting, 393
N.W.2d 83 (8.D. 1986). As the Court noted in West Central Electric Cooperative, actual
notice consists in express information. /d. at 86; citing SDCL § 17-1-2. “Constructive
notice is notice imputed by the law to a person not having actual notice.” SDCL § 17-1-3.
SDCL § 17-1-4 states that “Every person who has actual notice of circumstances
sufficient to put a prudent man upon inquiry as to a particular fact, and who omits to
make such inquiry with reasonable diligence, 1s deemed to have constructive notice of the
fact itselt.”

Jimmy Jordan acknowledged the existence of the two track across Alpha Lode at
the time of the purchase. He testified that he inquired of the prior owner and was
informed that Hansons used the trail occasionally to remove trees from his property with
permission. TT 42:23 — 43:7. There was a fence without a gate across the two track. TT
43:16-23; 21:22-23. Moreover, had Jordans been able to locate the Contract for Deed it
clearly references the easement as “more fully describe on Plat No. 77-5221, which does

not show an easement across Alpha Lode but, rather, shows Starview Lane.



These facts are distinguishable from the cases relied upon by Plaintiffs. In
Townsend v. Yankton Super 8 Motel, Inc.. 371 N.W.2d 162 (S.D. 1985). for example, a
land purchaser was charged with notice of an easement relating to parking spaces. In
Townsend, clearly the property/casement for parking was in continual use at the time of
the purchase, such use was open and obvious, and reference to the plat would have led
the purchaser to conclude that the adjacent restaurant had some easement rights to the
parking lot. Townsend 371 N.W.2d at ¥ 165-166. In Wiege v. Knock, 293 N.W.2d 146
(8.D. 1980), the Court concluded that the purchaser had constructive notice of a well and
the adjoining landowner’s casement rights to that well. Again, based upon the facts of
that case, it was clear, open and obvious with the continual use of the well that the
adjoining landowner had some easement rights in existence. Wiege 293 N.W.2d at Y 148-
149. The Jordans knowledge of a two track trail with a fence across it with no gate that
was occasionally used with permission is not, under these circumstances, sufficient to
constitute “constructive notice.”

Here, the circumstances surrounding the use of the two track were not sufficient
to indicate the presence of an actual easement. According to Jimmy Jordan, he inquired
of the prior owner who told him that the track was used by Hansons occasionally with
permission. Doug Hanson, himself acknowledged that the use was occasional from the
year 2000 on being approximately every couple of years. There was a fence across the
two track. Additionally, when asked to provide proof of the easement, which was
admittedly after the purchase, Doug Hanson was only able to provide a unrecorded
survey purpoerting to show a 66° wide access easement — which every party in this case

acknowledges does not exist.



Notice of an easement is generally imputed to a purchaser where the
easement is of such a character that the purchaser acting with
ordinary diligence would know or learn of its existence. Thus, where
the easement is open and visible, the purchaser will be charged with
notice even though the easement was created by a grant which was
not then recorded. The grantee is bound where a reasonably careful
mspection of the premises would disclose the existence of the
casement or where the grantee has knowledge of facts sufficient to
put a prudent buyer on inquiry.

Tan Corp. v. Johnson, 1996 S§.D. 128, Y13, 556 N.W.2d 613, 616.

Tan Corp. involved the existence of an easement over an improved driveway
across the defendant’s property. The Court granted summary judgment concluding
constructive notice existed on the part of Defendant Johnson. In affirming that decision,
this Court observed “the presence of a curb cut and improved driveway did not, in and of
itself, put Johnson on notice of an easement between the lots.” Id. at 9 16 (emphasis
added). Rather, the Court concluded that it was the use of the common driveway that
should have put Johnson on notice of the existing easement. “A prudent purchaser should
have made inquiry of the use of the common driveway after observing traffic pass
through the driveway and after having been made aware of the existence of an easement
on the western boundary.” /d. at 4| 16. The Court held:

In light of Johnson's knowledge of the curb cut and improved
driveway, the open and visible manner in which he observed the
flow of traffic through the driveway prior to purchase and his
acquicscence in an easement to share a driveway with the adjoining
lot to the west for the purpose of accommodating traffic flow, we
hold SDCL 17-1-4 charges Johnson with constructive notice . . ..
Id. at 9§ 16.
Similarly, in this case, the existence of a two track, without more, is not sufficient

to impute constructive notice to the Jordans regarding the existence of the casement

purported to be created by the unrecorded Contract for Deed. To that end, the Trial Court



erred in granting partial summary judgment. This error continued on throughout the rest
of the case and impacted the Court’s ruling after a trial was held to determine the scope
and precise location of the casement. (See ¢.g. SR273, Findings of Fact and Conclusions
of Law, consistently referring to the partial summary judgment ruling and the “law of the
case.”)
CONCLUSION

Appellants respectfully request that the Order Granting Plaintiffs” Motion for

Partial Summary Judgment and final Judgment be reversed.
REQUEST FOR ORAL ARGUMENT
Appellants respectfully request oral argument.
Dated this 30th day of September, 20235.

Respectfully submitted,

18/ Michael V. Wheeler

Michael V. Wheeler

DEMERSSEMAN JENSEN
TELLINGHUISEN & HUFFMAN, LLP

Attorneys for Appellants

516 5" Street: PO Box 1820

Rapid City, SD 57709

(605)342-2814
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STATE OF SOUTH DAKOTA ) IN CIRCUIT COURT

88
COUNTY OF LAWRENCE ) FOURTH JUDICIAL CIRCUIT
DOUGLAS L. HANSON, KIRSTEN K. 40 CIV. 23-000041

HANSON, JOAN A. SCHULTZE, and
JAMES D. SCHULTZE,

Plaintiffs, JUDGMENT
v.

JIMMY D. JORDAN and STEPHANIE L.
JORDAN,

Defendants.

A cowt trial in the above-captioned action was held on February 4, 2025, at the Lawrence
County Courthouse in Deadwood, South Dakota, before the Honorable Michelle K. Comer.
Plaintiffs Douglas L. Hanson and James D. Schultze were present, and Plaintiffs Kirsten K.
Hanson and Joan A, Schultze appeared through counsel. Plaintiffs were represented by counsel
Andrew Fick of Fuller, Williamson, Nelsen & Preheim, LLP. Defendants Jimmy D. Jordan and
Stephanie L. Jordan were present and represented by their attorney Michael Wheeler of
DeMersseman, Jensen, Tellinghuisen & Huffman, LLP,

The Court heard the testimony of the parties, received the evidence presented, heard the
arguments of counsel, and entered Findings of Fact and Conclusions of Law dated March 3,
2025, which are incorporated herein by reference. For these reasons, the other pleadings on file,
and for good cause appearing, it is

ORDERED that judgment is granted to Plaintiffs against Defendants as requested in
Plaintiffs® Complaint filed on February 22, 2023, and as outlined in the Court’s Conclusions of
Law filed on March 3, 2023.

5/2B/2025 7:38:43 AM

BY THE COURT:

Mitille, s/

The Honorable Michelle K. Comer

Circuit Court Judge
Attest: CAROL LATUSECK, CLERK
Nicalussi, Bree
"Deputy
001

Filed on:05/28/2025 Lawrence County, South Dakota 40CIv23-000041



STATE OF SOUTH DAKOTA ) IN CIRCUIT COURT

:88
COUNTY OF LAWRENCE ) FOURTH JUDICIAL CIRCUIT
DOUGLAS L. HANSON, KIRSTEN K. 40 CIV. 23-000041

HANSON, JOAN A, SCHULTZE, and
JAMES D. SCHULTZE,

FINDINGS OF FACT AND
Plaintiffs, CONCLUSIONS OF LAW

Y.

JIMMY D. JORDAN and STEPHANIE L,
JORDAN,

Defendants,

The above-entitled matter having duly come for trial before the Honorable Michelle K.
Comer presiding, in the Lawrence Courthouse, Fourth Judicial Circuit, Deadwood, South
Dakota, on February 4, 2025.

Plaintiffs Douglas L. Hanson and James D. Schultze were present, und Plaintiffs Kirsten
K. Hanson and Joan A. Schultze appeared through counsel Andrew Fick of Fuller, Williamson,
Nelsen & Preheim, LLP. Defendunts Jimmy D. Jordan and Stephanie L. Jordan were present
and represented by their attorney Michael Wheeler of DeMersseman, Jensen, Tellinghuisen &
Huffman, LLP, The Court heard the testimony of the parties, received the evidence presented,
and heard the arguments of counsel. The Court now makes and enters the following Findings of
Fact,

FINDINGS OF FACT
I. Detendants Jimmy D. Jordan and Stephanie L. Jordan (collectively “the Jordans™)

own a patcel of land in rural Lawtence County, South Dakota, known as Alpha Lode.

002

Filed on:03/03/2025 Lawrence County, South Dakota 40CIV23-000041



40 CIV. 23-000041
Tindings of Fact and Conclusions of Law

. Plaintiffs Douglas K. Hanson, Kirsten K. Hanson, Joan A, Schultze, and James D.
Schultze (collectively “Plaintiffs™) claim to hold an easement over Alpha Lode.

T On July 2, 2024, the Court held a hearing on Plaintiffs’ Motion for Partial
Summary Judgment,

4, Plaintiffs sought an Order from the Court declaring that Plaintiffs held an
easement across Alpha Lode.

5 Prior to the July 2, 2024 hearing, the parties provided the Court writlen
submissions including briefs, affidavits, and exhibits.

6. At the July 2, 2024 hearing, after reviewing the parties” submissions and hearing
the arguments of counsel, the Court granted the Plaintiffs’ Motion for Partial Summary Judgment
and ruled that Plaintiffs held an easement across Alpha Lode,

7. The Court reserved ruling on the easement’s scope and precise location.

8. On July 12, 2024, the Court filed an Order granting Plaintiffs’ Motion for Partial
Summary Judgment.

9 On February 4, 2025, a Court trial was held on the remaining issues in the
litigation,

10.  On December 7, 1977, Harold P. Knutsen (*Harold") entered into a Contract for
Deed with L. Marlin Jensen, Dora Mae Jensen, Jerry D, Gravatt and Vickie S. Gravatt
(collectively “Jensens and Gravatts”) for the sale of Emma Lode and Alpha Lode (“1977

Contract for Deed™).

003



AQCLY, 23-00004]
Findings of Pact and Conclusions of Law

11.  The 1977 Contract for Deed reserved to Harold, the seller, a thirty foot easement
“over and across the property being sold herein, as and for a private road as said road presently
exists across said property,” and “as more fully shown on the Plat[,]” which was recorded with
the Lawrence County Register of Deeds as Plat No. 77-5221 and dated November 29, 1977,

12.  The propertty being sold in the 1977 Contract for Deed was Alpha Lode and
Emma Lode.

13, Plat No. 77-5221 does not depict the 1977 Contract for Deed’s reference to the
easement over Alpha Lode.

14.  The 1977 Contract for Deed was not recorded with the Lawrence Counly Register
ol Deeds.

15, A December 7, 1977 Warranty Deed (1977 Warranty Deed”) beiween Harold
and the Jensens and Gravaits references the “easement by private road” that was described in the
1977 Centract for Deed.

16.  The 1977 Warranty Deed was filed with the Lawrence County Register of Deeds
as Doc. No. 88-168.

17. A November 12, 1997 Warranty Deed (“1997 Warranty Deed”) between Richard
M. McKee and Jody Lyn McKee (“the McKees”) and Paul D, Love and Vickie A. Love (“the
Loves”) for the sale of Alpha Lode was also filed with the Lawrence County Register of Deeds
as Doc. No. 98-4194.

18.  The 1997 Warranty Deed refers to the private road easement in the 1977

Warranty Deed.
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40 CLV. 23-000041
Findings of Faot and Conclusions of Law

19, OnJuly 1, 2013, the Jordans entered into a contract for deed with the Loves to
purchase Alpha Lode.

20.  When the Jordans purchased title insurance on January 18, 2017, the title
insurance noted the “Easement for private road” as reserved in the 1977 Warranty Deed.

21, Atthe time the Jordans purchased Alpha Lode, Plaintiff Jimmy Jordan knew that
there was a path across Alpha Lode and that the path was readily visible.

22.  Atthe time the Jordans purchased Alpha Lode, Plaintiff Jimmy Jordan knew that
people used the visible path across Alpha Lode.

23, OnNovember 26, 2013, Michael J. Jayce, Michael A. Harris, Suzanne K. Harris,
and Diane M, Van Patten signed a Road Easement Agreement (“2013 Road Easement
Agreement™).

24, The Jordans allege that the 2013 Road Easement Agreement impacts the easement
over Alpha Lode.

25, Atthe time the 2013 Road Easement Agreenent was signed, none of the parties
to the 2013 Road Easement Agreement owned land impacted by the casement over Alpha Lode.

26.  The parties all agree that a two-track path cresses Alpha Lode.

27.  The parties agree to the two-track path’s location as shown with the markings on
Exhibit 1, which was admitied into evidence at the February 4, 2025 Cowt trial and is hereby
incorporated by reference.

Based upon the foregoing FINDINGS OF FACT, the Court makes the following

CONCLUSIONS OF LAW,
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40 CIV. 23-000041
Findings of Fact and Conclusions of Law

CONCLUSIONS OF LAW
1. This Court has jurisdiction over the subject matter and parties to this action.

2 Pussuant to this Court’s previous rulings and the law of the case docirine, the
1977 Contract for Deed created an easement over Alpha Lode. |

3. Pursuant to this Court’s previous rulings and the law of the case doctrine, the
Jordans had construciive notice of this easement due to the 1977 Warranty Deed’s reference to
the casement.

4, Pursuant to this Court’s previous rulings and the law of the case docirine, the
1977 Warranty Deed was within Alpha Lode’s chain-of-title as shown in the Jordan’s 2017 title
insurance policy,

5, Pursuant to this Court’s previons rulings and the law of the case doctrine, the
Jordans also had constructive notice of the easement because the easement was clearly visible to
anyone who observed Alpha Lode.

6. Thus, pursuant to this Court’s previous rulings and the law of the case doclrine,

Plaintiffs hold an easement over Alpha Lode to access Plaintiffs’ property, namely Superior No.

4 and Alden Fraction No. 2.

7. Plaintiffs’ easement over Alpha Lode 1s 30 feet wide.

8. Plaintiffs’ easement over Alpha Lode follows the existing two-track path over
Alpha Lode.

9, The two-track path is demarcated on Exhibit 1, which was admitied into evidence

at the Febroary 4, 2025 Court trial and is incorporated by reference,
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46 CIV, 23-000041
Findings of Fact and Conclusions of Law

10.  The 2013 Road Easement Agreement has no bearing on the easement across

Alpha Lode.
11. At the time the 2013 Road Easement Agreement was signed, none of the parties

to the Road Easement Agreement held ownership of the dominant tenements to the easement

over Alpha Lode.

12, Accordingly, none of the parties to the 2013 Road Easement Agreement had the

ability to move the easement over Alpha Lode.
LET JUDGMENT BE ENTERED ACCORDINGLY, 31342025 2:58:28 PM

BY THE COURT:

Miihible, Dy

The Honorable Michelle X. Comer
Circuit Court Judge

Altest: CAROL LATUSECK, CLERK
Micolussi, Bree
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STATE OF SOUTH DAKOTA ) IN CIRCUIT COURT

S8
COUNTY OF LAWRENCE ) FOURTH JUDICIAL CIRCUIT
DOUGLAS L. HANSON, KIRSTEN K. 40 CIV. 23000041

HANSON, JOAN A. SCHULTZE, and
JAMES D, SCHULTZE,

Plaintiffs, ORDER

V.

JIMMY D. JORDAN and STEPHANIE L.
JORDAN,

Defendants.

A hearing on Plaintiffs” Motion for Partial Summary Judgment was held on July 2, 2024, at
the Lawrence County Courthouse in Deadwood, South Dakota, the Honorable Michelle K.
Comer presiding. Andrew Fick with Fuller, Williamison, Nelsen & Preheim, LLP, appeared on
behalf of Plaintiffs, and Michael Wheeler with DeMersseman, Jensen, Tellinghuisen & Huffinan,
LLP, appeared on behalf of Defendants.

The Coutt having reviewed the filings and submissions, having heard arguments of counsel,
and for good cause appearing, i is

ORDERED that Plaintiffs’ Motion for Partial Summary Judgment is GRANTED. Itis
further

ORDERED that the remaining aspects of Plaintiffs’ claim regarding the underlying
easement’s scope and placement shall be set for trial at a later date.

71012024 4:15:14 PM

BY THE COURT:

Altest: CAROL LATUSECK, CLERK The Honorable Michelle XK. Comer
Lewis, Bree

Circuit Court Judge
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CONTRAGT FOR DRED

PARTIRG: ‘

_ he partien to thiy pgreepent: are HAROLD ¥. MNUTHEY, " ;
2 slugle peraon of Rupld CAty, Sopth Daksta, hexeinafeer Tefer-
zed to my "SellarY nnd Y, MALAN J'Igisnﬂlnnﬂ DORA HAR JENOEN,
lurhand and yifa, end! JERBY D, GRAVATY snd VIOKXE 8. ORAVATE,
husbind and yife, all as Joint tenehts vf Pennlnghon County,

South Dakutn, herxeinefter efeiked ko as "Buyers,” t
EURPOSR:

The purpbbk of this cénkxact Lo to et fopth the, berms
wnd cendibions and i)mﬂuta 'fc_n:' tha sale of the' following des-
,evibed yopl as'tat:e, wherein tha Boaller hereby covendnts and I
agraes to odnvey ond sell ko the Buyers in Yep siupie, cldar !
of g1l enaurbrances torwle: ’
s Ittty

hhmeiz ra 1ebs, lagstad
itqvfcpir 3 )”r hixl !’:ur Horth (T4N )

1, ﬁ“" fille Rexidian
:;mmcu co:mty, 3

Poncask: PRYCE Qy IR, 0.? PAYMENT,
The total pu:ahane griea for the propexty ﬁannri.bnﬁ !

herein 1e the sbw of Nine Himdxed Dollacs (3900) per acre oy
& ‘totel sum of Thirty-two Thoussud Beven Hundeed "a"i.lh:t:y»l:hraa
Paliaes (532,733) peyable as follows: . . !
() A down poyment ‘in Eha eum of Ong thoussnd Twp
Hundzed Delleva (B1. xaa) in hmby avknowledged by kh; Beller,
(b m;yen;a pgree "o pay an addibionel Bum nt‘ Twe
Thausand Beventy~thres Poklora (§2,079) b the tima of the
j execubfon D tuls canttact: o that' the total down payment on
tha puxehase \;rr:l.ue is the sum of Three 'I‘hausmd Two Hundred '
Savanty-three Dollaxe (3,273).
() fBuyers agrae to pay the xapaioiog balauce in
the aup of Tweoty-nine Thousdud Touxy Hundred Sixty Dollers ;
(629,860) plus dnkevest at deven percent (7%) per annum on

——— =

-
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tha decliniug balance in the followdug mannox: (1) the pum
of Two Thopgand Nins Rundred Forty-wix Nollarse (§%,946) prin-
cipal plus poven pevcent (74) intexeni: on the wipeidl balence,
interest: commencing on December 7, 1977, will be due mud owlng
on Degewbar 7, 19078, (2) the aum of Two Thonsend Nina Hundxed
Foxty-gik Dullere ($2,946) on principal,plus intarest on the
unpeld balenoe, to he payable on the 7¢th day of Daceuher of
each yeor thereafter until the full purchase price owed herein
1a pald in Full plus the inkexasi:,

It‘:, is farther ngreed that all payments provided
for hereln, vhall be pald by the Buyer o the Natlonal Dank
of South Daketa at Rapid City, Sputh Palota as the escraw
agent and that sald escrow agent shall hold the warvanty deed
until the purchase price plus interest fe yaid da Full.
DATE OF POASKISTON,

it ls az'raed batween the parties hexeto, thet the

¥

Buyers ahall heve possession of the propexty described heraeinu
as of Pacember 7, 1977,

TAXES AND BEOROW, AGRIBHENY,

Beller ngreed that the zeal eslate Laxes owing on
peld property foxr 1977 will be paid by Seller at the bkime sanma.
are dua snd bafore they becoms delinguent. It is fuxther apreed,
Ehat, all, other real estate texes and msseggumenty and chaxges
on gaid property will be the obiigation of and will be paid
by Buyegs. ¥

Uppn the sxenution of thim aprecment, the parkies
egree to establ.:luh a;a escrow sacount at the National l.lm:nk‘uf
South nahotaf, Rapid City, Bouth Dakota, the initisl expenses
of which dhall be split equally be'ween Seller and Buyers.

All subseguent charges on the escrow account shall be pair.i for
by tha nuyara: The Buyers sgree to wake all the annunl pnyme:;ts
called For hexevtider to the National Bonk of Bouth Dekota,
and it iy undexatood by the parties, that the escrow agent

. shall hold the warrenty deed until ell payments swve pald in
full.

"B
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Upan exweutfon of this agreement, the Selley agraes
td firnieh to Buyerd a vitle tneurance policy, whowing fee
and merthuhtable title, swblect only to pasepents fox xoad
putpeses; and to exetube s warrauty déed and deliver paid
deed 't Khn Heplougl Jenk of Souch Dakbba as Bsexow apeat;
This titte is subjeat Lo ehsemeats and pipghk-of-ways of vecoid,
declaratigne of xesbrietions wnd other uqvahmats which xum with
the lend as ghown bn the title insuvanos pélicy pr on day plate
Fi1ed on said property.
AREMENT PO FRIVATE RUAD;

Spider .im::é.bj' reserves @ Yhirty fook (80') emuement,
ovar and derods the propevty being wold herefw, ras and for u
privats vord wd dd4d vord pramently exlste povosd pald pro-

" perty mul ar wore £ully shown on the Plat zecordsd fu tha
Regloter of Deads d€{Lce ab Livranca Oownty, Sautl Pakots, whieh
Plot was Fllud the '72 ' day nf Nu\rém?mr, 197?', Platr Na.?:f:_"ﬁ,{.
which xoud {# For ingrept mud ugresa poxpoeso for othex pro-
pexty prﬂ}sent;ly owngd by the Sellew, woxe sgscifically des-
crdbed gs Alden Prantion No.2, Aldén Fraction Ha. 3. Supexiop
Ho., 4, and Noza mda‘s. located in Mineral Burvey #1741 in
geatipn Thixhy-four (834}, Township Four Noxth (T4N), Beangs
Three Bant ({3B), Black ¥ills Meridian; Lawfenoe Qolmby, Soutk
vekorg, It iw specifically agreed by the parties herete, Thek
thio eveddient shell be for the bonefit of and ahall tug to
the Seller and gll of hiv hedds, avdigns or vepresentatives,

4

ad g8 2 sovenank xun'n:l.ng vith the land,
DUPAVLY fRovISTONS:©

In the eyent that the Buysrs defeult dn the perfioti-
ance of any of the kevws and ponﬂi.i:}.b_ns of this Eati%emﬁlt!:., dn-
rluding yaymeat:, the pavities sgrem thet tha geller shall have
tha optien to declare all deferred balsnces -dué and payadie

by giving Fhteby days (30) weitten voties o bhe Nuyars of the
nature of puch deéfauli. In the avent the Duyery fuil Lo cure
such default within sudd thixty day (30) payxied, then thia
wontrack shall be considered termiuated aud cangeled. It fs
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wetually enderstood and sgreed by the parties hereto, that
thizty days (30} 89 a reasonsble and sufficlent notice ko b
w6 glven to the Yuyers, in ezaa of the fallure to perfors on
thetx pork, agd ghall be sufficlent o cancel all nbligqtmn..;
on the yart of thé Bellex and fully xeinvent the Geller with
a1l xight, title, and intexest in and to enfd propexty, and
the Buyera shall forfeit all paywents wads hy them on thie
coftract, end &1Y of thely yfght, title, anidl 4nberest in
all bidldings, fences or othex dmprovemente whatsoever, and i
atteh payménte and fvprovements shall be xatained Ly the Saller
in full sapticfaction and 6. Hqiidation of dﬁm‘gaa nuptained
by the S&ller Ly wenacon of the default aund 84ller ahrll have
!:hc‘xighl: to re-sfitex and take popseanion pf‘ the pxemisoes.

Yhin sgreament ghall be pinding upon and dnure to
e henefit of Hhe repvesentativen, succasioxs and assignd .
of the Seller and Buyers. :

4N WITHESS WHEREQE the paxties heraunto wet thelr
hand and-papl this "2 7 Hay of Decswbar, 1977,

« SRLURR)

5 ?ﬂftufﬁ

. utsan

Btata of Bouth Dakota ;
- BH.
County of: ZBwpaverear . )

tn ¢his _ 4 day of Depschex, 1977, bafore me per-
aonully appesved Hereld P. Knuteen, kuows ke me Fo be fhe peraoh
whowe nawe in aubscribed to the wlthin instrumert and acknowledgéed

=b
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— -

that he executed the pana for the purpose theredn contelned,
I WETNRSE WHEREOF, X have hevauwnto ket iry hend and

officiel meal, /
) ]
(szav) ' Y COMMISSION EXFITES AUGUST 17, 10349 |

Btafe of gouth Nakora ;
&8,

County of M‘M ;

On'this & 4day of Decacbax, 1977, Wefore me pexacnally
appeared Y. HMaxliu JYaosey, Yora Mae Jensen, Jerry D. Hravank, and

B L e e

Vigkté 8. Gravatt, knpign ko me ko be ths persope whuge names ara
,adbseribad to the within ivetrument: and sckaowlefged that thay
exedutad tha pame For the purxpoga theraein contained.

P

TH WITHESS ﬁ}fﬂRROP, I hgye hereiinte seb my hand and
vfficial wea), 2 _ ;
-loﬁ{‘:d o t
oEqCY | a
{SEAL) MY COMKISSION EXFRIES AUGHET 27, 1434
H
|
]
]
’ H
: ¥
i
R
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Prepared by: o{ el )=f  Shoreo L. Green
Jonathan K, Van Patten * § Ragister of Deeds
12203 Nemo Road g Lawrence Co. - Fes $30.00
Nemo, SD 57759 I
(605) 5782125

TCL505  ROAD BASEMENT AGREEMENT

This ROAD BASEMENT AGRBEMEi'\IT is made on Novembet _ 26TH, 2013,
boiween MICHAEL J, JOYCE of 21670 Starview Lang, Deadwood, SD 57732
(“Grantor”), MICHAEL A, HARRIS and SUZANNE K. HARRIS (“Buyers”) of 11104

Ridge Road, Belle Fourche, SD 57717, and DIANE M, VAN PATTEN (“Seller”), of

12203 Nemo Road, Newmo, SD 57759,
WHEREAS,

1, This matiets concetns property (in Section 34, Township 4 Noxth, Range 3
East, Black Hilly Meridian), which wag partially surveyed in 1903. The surveyed portion
related to Mineral Survey No, 1741, The Survey was filed with the Lawrence County
Register of Deeds on November 29, 1977 as Plat No, 77-5221. It shows a “Wagon
Road” running through the Joyce propexly (Bmma Lode, 15,907 acres) to Diane Van

Patten’s property (Bmma Practlon, 8,459 acres). This property was owned by Diane’s

uncle, Harold P, Knutsen,

2, On December 7, 1979, Harold P, Knutsen conveyed the Brama Lode and
the Alpha Lode to Maslin and Dora Mae Jensen and Jetry and Vickle Gravatt, The
pirchase was on a confract for deed. For this fxangaction, the parties recorded a shoit»
fb;;n cgniraci. for deed, Init, the doocument set forth the legal desoription of the propérly
and added:

That, because of the lengthy nature of the aforementioned Contraot
for Deed, all Partles hereby agree to record a Short Form Contract for
Deed rather than the full length Conteact of (sls) Deed dated the 7" day of
December, 1977, which contams all the terms and conditions of the
trangaction . , . .

That all the terms and conditions of the seid Contract for Deed

Doo #: 2013-06927
Page 1 of &

EXHIBIT
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entered fnto this 7" day of December, 1977, between the Parties hereto
and that each of the satd Partics has a true and correct copy of the Contract
for Deed and thet the sald Contract for Deed 1s fncorporated horeln by
reference thereto. ‘

. The full Contract for Deed provides, in portinent patt:

EASEMENT FOR PRIVATE ROAD

Seller hereby reserves a thirty foot (30"} easement, over and across
the property belng sold herein, as and for a prlvate road es sald yoad
presontly exlste agross aald property aud as moge Rilly shown on the Plat
recorded ln the Register of deeds office At Lawrence County, South
Dakota, which Plat was filed the 29 day of November, 1977, Mat No, 77-
5221, which roed is for ingress and egress purposes for the propenty
progently owned by the Seller, more specifically desoribed as Alden
Fractlon No, 2, Alden Fraction No, 3, Supsrior No. 4 and Nora Lodes,
located in Mineral Sutvey #1741 in Section Thitty-Pour (§34), Township
Four North (T4N), Reage Three East (R3IE), Black Hills Meridian,
Lawronce County, South Dakota. J /s spacifically agreed by the partles
hareto, that this easement shall be for the benefit of and shall vun to the
Selter and all of his heirs, assigns or vepresentatives, and as a covenant
running with the land,

(Bmphasis added),

4. When Michael Joyce acquited this proporty, he fook subject to this
existing and legally recorded road easement,

3. The partles’ hereto wish to relocate the road easement fo a location
atceptable to the Grantee and the Buyers end to memorialize the relocation of this
easement through the tecording of thls document,

THEREFORE, the parties heroto ngree as folfows:

1, Michael Joyee, for good and vatuable conslderation, the recelpt of which
is hezeby acknowledged, does grant and convey to Miohael A, and Suzanng X, Hartis,
fhole suocessors and assigns, the right, privilege, and private 30 foot wide acéess and
utility easement 1o enter upon the lands of the undersipned for the nurpose of vehloular

and pedestrian ingress and egress to the Emma Fraction M.8.1741, 8,459 aores,
The location of said ensement Is described as follows:

The 963.07 faot long by 30 foot wide partion, lying alongside the north east border
from {he horth maost corner to the east most corner, ‘Traot 1, a Subdivision of the
Bmma Lode M.S, 1741 located in Section 34, T4N, R3E, Lawrence County, South
Dakota aceording to Plet Doocument #2008-2404, See attached "EXHIBIT A",

Do #: 2013-05927
PhvE 2 Page 2 of 6
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2. This grant shall be effective if and only If the pending sale between the
Selier and the Buyers is completed and may only be recorded upon the close of escrow of
said sale. If, for whatever xeason, the sale between the Seller and the Buyers is not
completed, this dooumont shall be null and vold and the eassment shall remain as
described in paragraphs 1 through 4 above.

Dated this_2%/7% day of Noverber, 2013.

GRANTOR o SELLBR

% 1 ??Z A/
Mighael 1, Joy _ Diane M, Van Patten

BUYERS

Michae) % Havls

STATE OF SOUTH DAKOTA )

COUNTY OF LAWRBN‘CE )

On this 2& 4 ‘:’ day of Novembex, 2013, befare me, “'LL’U & MA oS,
the undersigned officet, personally appeated MICHARL 1. JOYCE knovm fo 4ne or
satisfactorily proven to be the person whose name is subscribed to the within fnstrument
and acknowledged that he exeouted the same for the purposes therein contained,

witness whet eofI have hereunto set my hand and pfficlal pe

S MICHAEL J. HAYS 1, )
E NOTARY PUBLIC & 14; 79,
(3,01 South Dakota ¢ Nofiey Palie.

My commission expires: 7 / 75 ,291 6

Doc#. 2013-06927
Page 3 of &

PAGE 3
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STATE QF SOUTH DAKOTA. )
) ss
COUNTY OF LAWRENCE )

Onthis _267H _ day of November, 2013, before me, JOYCE MARIEVPRARR |
the undersigued officer, personally appeared DIANE M. VAN PATTEN, known to me or
satisfactorily proven to be the pesson whose name is subsctibed to the within insttument
etid aoknowledged that she executed the same for the purposes therein contained,

In witness whereof I have heteunto set my hand and officlal seal.

|7 MARIE PFARR 0y} | \,...,'M@L*’!Y)amu, Q{\QJUL,

Lo ‘ Notary Public
“d s&?ﬁ?ﬁ;ﬁrgak o N My commission expltes: 08/ 14/ 2018

(8E

Y
On this A8 dayof Ngvart'}'c}g 2013 befote me, L ;
the undersigned officer, ofhcer, petsonally appeared Miohael A. Harls and Suzanne K. Harris,

known to ms or satisfactorlly proven to be the persons whose names ave subseribed to the
within instrument and acknowledged that they executed the same for the pusposes therein-
contained,

In witness whereof | have hereunto set my hand and officlal seal.

(‘ #Wt}’ Pub!i&% : z o
My commission axpires:M( @6"0! 7

Am“‘

Puauc'

Doc #: 2013-05927
Page 4 of 6
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EXHIBIT 4
SHOWING A PROPOSED 86 FOOT WIDE ACCESS FASRMENT ACROSS
ALPHA LODE M.S. {741 AND TRACT 1 OF THE SUBDMSION oF

o, EMMA 10DE M.S. 1741, LOCATED IN SECTION 34, TN, RSB, B.HM.
%’@ LAWRENCE COUNTY, SOUTH DAKOTA

EXISTING 69" Pu

BLIC ESS
& UTILITY EAS PJ i
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IN THE SUPREME COURT
OF THE
STATE OF SOUTH DAKOTA

Appeal No. 31127

DOUGLAS L. HANSON, KIRSTEN K. HANSON, JOAN A. SCHULTZE,
and JAMES D. SCHULTZE,
Plaintiffs/Appellees,
V8,
HIMMY D. JORDAN and STEPHANIE L. JORDAN
Defendants and Appellants.

APPELLEES’ BRIEF

Appeal from Circuit Court, Fourth Judicial Circuit
Lawrence County, Scuth Dakota
The Honerable Michelle Comer, Circuit Court Judge

Michael V. Wheeler Jonathan K. Van Patten
DEMERSSEMAN JENSEN VAN PATTEN LAW OFFICE
TELLINGHUISEN & HUFFMAN, LLP 1100 E. Church Street Apt. 301
516 5™ Sweet, P.O. Box 1820 Picrre, SD 57501

Rapid City, SD. 57709-1820 (605) 521-3828
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Noatice of Appeal filed June 26, 2025
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Preliminary Statement

Throughout this Brief, Appellees will be referred to collectively as “Plaintiffs”

and Douglas T.. Hanson will be referred to individually as “Doug Hanson.” Appellants

will be referred to collectively as “the Jordans™ and Jimmy D. Jordan will be referred to

individually as Jimmy Jordan, The Record will be referenced as “R. " followed by

the appropriate page number. The Trial Transcript will be referenced as “T.7T." followed

by the appropriate page and line number(s) and the Partial Summary Judgiment Transeript

will be referenced as “P.S.J.T.” with the apprepriate page and line number(s).

Jurisdictional Statement

Appellees agree with Appellants’ Jurisdictional Statement and the conclusion that

this Court has jurisdiction of this appeal pursuant to SDCL 15-26A-3(1) & (2).

l+

Legal Issues'

Did the cireuit court correctly conclude, as a matter of law, that Harold
Knutson created an easement in favor of the dominant tenement?

The circuit court held that an unrecorded written easement is
enforceable against a servient tencment if there is constructive notice
of the easement.

Tan Corp. v. Johnson, 1996 8.D. 128, 555 N.W.2d 613
Townsend v. Stper § Moiel, Inc., 371 N.W.2d 162 (1985)
Wiege v. Knock, 293 N.W.2d 146 (5.D. 1980)

Did the cireuit court correctly conclude, as a matter of law, that the
Jordans had constructive notice of this easement?

The circuit court held that the Jordans had constructive notice of the
casement that was open and visible and which Jimmy Jordan had
observed. The circuit court also found that Jimmy Jordan was bound

! The order of discussion will follow the sequence used by the circuit court, namely: (1)
creation of the easement; (2) notice of the easement; and (3) location of the easement.



by his knowledge of facts sufficient to put a reasonable purchaser on
inquiry regarding the existence of an easement, as disclosed in the title
insurance policy obtained after purchasing the servient tenement.

Institute of Range and the American Mustang v. Nature Conservancy,
20188.D, 88, 922 N,W.2d 1

Jolwson v. Radfe, 2008 §,D. 23, 747 N, W.2d 644

Tan Corp. v Johnson, 1996 5.1, 128, 555 N.W.2d 613

Wiege v. Knock, 293 N.W.2d 146 (8.D, 1980}

SDCL 17-1-4

3. Was the circuit court’s determination of the location of the easement
clearly erroneous?

The circuit cowurt found that the Plaintiffs® easement followed the
existing two-track path over Alpha Lode.

Vander Heide v. Boke Ranch, Inc., 2007 5.D. 69, 736 N.W.2d 824
Cleveland v. Tinaglia, 1998 8§.D. 91, 582 N.W.2d 720
Tiravis v Madden, 493 N.W.2d 717 (8.D. 1962}
Statement of the Case and the Facts
During the 1950°s, Harold Knutsen (“Harold™) acquired land in the Black Hills
that is the subject of this appeal. The land is shown on a plai map, Mineral Survey No,
1741, and recorded with the Lawrence County Register of Deeds as Document 77-5221
(Affidavit of Douglas L. Hanson, Exhibit A, R. 124).2 The map pertion of Mineral

Survey No, 1741 is shewn as follows:

? Mincral Survey No. 1741 was prepared in 1903 to document the mining claim of Seff
Anderson. The focus of the survey was on the work related to the mining claim, such as
the shafts, cuts, and tunnels, This kept the claim active and eventually sustained the
transition from an unpatented claim to a patented (deeded) land claim. The process of
compieting a mining claim is described in Marshall v. Harney Peak Tin Mining, Milling
& Mfz. Co., I S.D. 350 (1890).



{R. 72).

In 1976, Havold began to sell off various parcels to family and friends. On
January 19, 1976, Harold sold the parcel designated as Superior No. 2 to Brent Hanson, a
nephew, and his wife, Karol Hanson. (R. 15). On December 7, 1977, Hareld sold the
Emma Lode and Alpha Lode parcels te Marlin and Dora Mae Jensen and Jerry and
Vickie Gravatt through a Contract for Deed. (R. 16-20).

Although not recorded, the Contract for Deed expressly reserved a road easement,

described as follows:

Easement for Private Road:

Seller hereby reserves a thirty foot {30°) easement, over and across
the property being sold herefn, as and for a private road as said road
presently exists across said property and as more fully shown on the Plat
recorded in the Register of Deeds office at Lawrence County, South
Dakota, which Plat was filed the 29" day of November, 1977, Plat No. 77-
5221, which read is for ingress and egress purposes for other property
presently owned by the Seller, more specifically described as Alden
Fraction No. 2, Alden Fraction No. 3, Superior No. 4, and Nora Lodes,




located in Mineral Survey #1741 in Section Thirty-four (534), Township

Four North (T4N}, Range Three East (R3E), Black Hills Meridian,

Lawrence County, South Dakota. It is specifically agreed by the parties

hereto, that this easement shall be for the benefit of and shall yun to the

Seller and all his heirs, assigns or representatives, and as a covenant

running with the land.

(R. 18).

The reference to Plat No. 77-522 1, unfortunately, is an error because there is no
road shown on the plat map that fits the description in the easement reservation, (Sze R.
275, 9 13 (“Plat No. 77-5221 does not depict the 1977 Contract for Deed’s reference to
ithe easement over Alpha Lode.”}). The plat map was drawn in 7903 (see R. 124), not in
1977, and it is clear that the road intended as the easement in 1977 did not exist in 1903,
Fortunately, there were two deseriptions of the road easement. The first deseription from
the Contract for Deed stated: “a thirty foot (30”) easement, over and across the property
being sold herein, as and for a private road as said road presently exisis across said
property.” (R. 18 (emphasis added)). By 1977, there was an existing road that had come
to provide ingress and egress to the dominant parcels. Affidavit of Douglas Hanson (R.
122); Affidavit of Joan Schultze (R. 129). The Contract for Deed demonsirates an
intention to create an easenient over the property being sold (Emma and Alpha) for the
benefit of Alden No. 2, Alden No. 3, Superior No. 4, and Nora Lode. (R. 18; R. 275, 91
11-12).

Harold continued selling off parcels to family. On June 6, 1978, Harold conveyed
to Doug Hanson, a nephew and one of the Plaintiffs here, an undivided ¥ interest in
Alden No. 3 and an undivided % interest in Superior No. 4. (R. 23). He alsc conveyed

on the same date the other undivided % interests in those parcels to Brent and Karol

Hanson. (R. 24). To confirm the continued existence of the road easement, shortly



thereafter, both Doug and Brent conveyed to Harold a right of way in his favor over
Superior No. 4. On June 14, 1978, Harold entered into a Contract for Deed with John
Van Balen and Joan Van Balen, a niece, for Alden No. 2. (R. 27). On July 20, 1979,
Hareld conveyed by Warnranty Deed to Dwayne Knutsen, a nephew, and Barbara
Knutsen, the East /2 of Nora, (R. 29).

When the Contract for Deed with the Marlins and the Gravatts was paid off,
Harold delivered a Warranty Deed (dated the same day as the 1977 Contract for Deed),
which was recorded on January 11, 1988 for Emma Lode and Alpha Lode. (R. 33, 304).
The Deed specifically referenced the road easement mentioned in the Contract for Deed:
“[S]ubject, however, io the casement by private road, reserved in the Seller, his heirs,
assigns, or representatives, as provided in the Contract for Deed between the parties
hereto dated December 7, 1977.” (Id.).

Coentinuing on with the chain of title, the Marlins and Vickie Gravatt conveyed,
oh May 12, 1994, their interest in Emma and Alpha to Kevin McKee and Richard and
Jody McKee. (R. 35). No mention was made of the road easement. (Jd.). On March 20,
1996, Kevin McKee conveyed his interest in the two parcels to Richard and Jody McKee,
“subject to all rights-of-way, easements, covenants and reservations of record.” (R.37).
On November 12, 1997, Richard and Jody McKee conveyed their interest in Emma Lode
to Michael and Neda Joyce. (R. 38). In this document, the road casement was
specifically referenced: “SUBIJECT TO by private road reserved by prior grantor as
provided in Document No. 88-168 from Harold P. Knutsen and L. Marlin Jensen and
Dora Mae Jensen, Jerry D, Gravatt and Vickie S. Gravatt.” {/d.). On November 12,

1697, Richard and Vickic McKee entered into a Contract for Deed with Paul and Vickie



Love for the sale of Alpha Lode. (R. 38). The Warranty Deed accompanying the
transaction specifically noted the road easement: “SUBJECT TO by private road
reserved by prior grantor as provided in Document No. 88-168 from Harold P. Knutsen
and L. Marlin Jensen and Dora Mae Jensen, Jerry D, Gravatt and Vickie 3. Gravatt,” (R.
40). On NMovember 21, 2008, Michael and Neda Joyce conveyed their interest in a
subdiviston tract of Emma Lode (Tract No. 2) to Mark and Laura Longyville, “subject to
easements, covenants, rights-of-way, restrictions and reservations of record.” (R. 45).

On July 1, 2013, Paul and Vickie Love entered into a Contraet for Deed with
Jimmy and Stephanie Jordan, the Defendants here, for the purchase of Alpha Lode, (R.
46). On July 28, 2015, Mark and Laura Longyville executed a Warranty Deed for Emma
[.ode Tract No. 2 in favor of Jimmy and Stephanie Jordan, “subject to easements, rights-
of-way, restrictions, reservations, declarations and covenants of record.” (R. 54, 308}.
Finally, on December 1, 2016, Paul and Vickie Love conveyed title to Alpha Lode by
Warranty Deed to Jimmy and Stephanie Jordan, “[s]ubject to any and all easements,
reservations and resirictions of record in the Office of Lawrence County Register of
Deeds, Deadwood, South Dakota.” (R. 55, 306).

Frior to the purchase of Alpha Lede in 2013, Jimmy Jordan knew of the route
through Alpha:

Q (by Mr. Fick): And at the time you purchased the property from: the
Loves, you knew that there was a two-track that went through Alpha; is
that correci?

A: I knew there was a two-track on Alpha.

(T.T., p. 57, 11. 13-16).

¥ % k%



Q: [1}t is my understanding when you purchased Alpha, you knew that
there was a two-track and that people were sometimes traveling along the
two-track. Is that correct?

A: Correct.

: And why were people iraveling along the two-track?

A: They used it to haul wood. They used it to fence the property. It is the
only — we just used it in general because it was on there,

{J: And it seems to me that, from what vou were saying, that the area was
pretty heavily wooded and that this was z path that you could see and that
people used. Is that right?

A: Yeah, but 30 is a deer trail.

(T.T., p. 61, 1. 13 through p. 62, 1. 1).

Q3 (by Mr. Wheeler): Who used 11?

A: Paul Love used it. Mr. Joyce used it. The Harrises used if, Mr,
Hanson used if. We used it. My kids vsed it.

(T.T., p. 62, 1l. 12-15).

This testimmony was consistent with Doug Hanson’s testimony, as an owner of the
dominant tenement {Alden No. 3 and Superior No. 4), that the two-track route through
Alpha was both visible in 1977 and used for access to his property:

Q (by Mr, Fick); How long have you been familiar with this casement or
twao-track voad that goes through the Alpha property?

A: Ever since my uncle first purchased the property and we started
coming out here in the summers and spending time and then we have
actually owned the property adjacent to it for 51 years. And so it has been
a good long time that [ have been associated with this and had knowledge
of the existence of that road.

Q: During the time that you have been familiar with this area, has the
location of the easement ever been moved or shifted to the best of your
knowledge?

A: Only when Mr. Jordan constructed his driveway did that change with
the exact — because the - his driveway went over the top of one loop of
where the existing easement went in there. But otherwise, no, that has not
changed at all,

(T.T., p. 12, 1. 20 through p. 13, 1. 2).2

* This is also consistent with the testimony in Doug Hanson’s Affidavit in support of the
motion for partial summary judgment presented to the circuit court. (R. 122-28). See



Although Jimmy Jordan claimed to have looked for record evidence of the
easement, he could not find any:

Q (by Mr. Wheeler): Sa if we look at Exhibit 102, which is the contract

for deed — and you have seen this before?

A: Correct.

Q: Have you looked for this at the registrar of deed's office?

A: Yes. 1 have looked for it extensively but was not able to find it because

it is not recorded there.

(: And this pertains to the tract of land known as Emma Lode and Alpha

Lode, right?

A: That is correct. One tract of land, ene property.

(T.T., p. 44, 11. 3-12).

Of special note here is Jimmy Jordan’s admission that he was looking for the
Contract for Deed. “I have looked for it extensively but was not able to find it because it
is not recorded there.,” (/d.). The Coniract for Deed was specifically cited in the 1977
Warranty Deed as reserving a private road for the benefit of the Seller and his assigns.
(R. 33). And the 1977 Warranty Deed (filed in 1988) is in the chain of title to the
Jordan’s property. (R.277,94).

It was not until 2017, when the Jordans obtained a construction loan, that there
was a professional title search, as required by the lender, (T.T., p. 41, Il 9-14, T.T., p.
44, 1. 17 through p. 45, 1. 3). The title policy specifically noted an exception fo coverage:
“2. Terms, Conditions and Provisions of Easement for private road as reserved in

Document No. 88-168." (R. 310). Until that time, the Jordans apparently had been

content to rely on Jimimty Jordan’s own title search efforts, despite language in both

also the testimony presented through Affidavits in support of the parttal summary
judgment motion. Joan Schultze (R. 129-35); James Schulize (R. 136-42); Dwayne
Knutsen (R, 143-49); and Michael Harris (R. 150-56).



warranty deeds given to the Jordans that title was subject to easements of record. {T.T.,
p. 44, 1. 25 through p. 45, 1. 6; R. 34, 55).

The Plaintiffs moved for partial summary judgment on two issues: (1) whether a
valid casement had been created; and (2) whether the Jordans had constructive
knowledge of the easement. The mation came on for hearing on July 2, 2024, Afier
considering the documents presented here and the accompanying affidavits, the circuit
court found that a valid easement had heen created because this Court’s precedents hold
that an unrecorded easement is enforceable against a sewieﬁt tenement. (P.S.J.T., p. 13,
I, 24 through p, 14, [, 11}, The court also held that the Jordans had constructive notice of
the easement. The court made findings on the record that will be discussed below.
(P.S.J.T,p. 13,1 15 through p. 15, 1. 7).

{On February 4, 2025, the case was tried to the circuit court for resolution of the
third tssue—the locafion of the easement. The court reaffirmed the findings and
conclusions from the partial summary judgment hearing and made additional findings of
fact and conclusions of law in ruling for the Plaintiffs. (R. 273-78).

Argument
We review a circuit court's decision on a motion for summary
judgment under the de novo standard of review. N. Star M, Ins. v.

Korzan, 2015 S.I2. 97,912, 873 N,W.2d 57, 61, “Summary judgment is

appropriate “if the pleadings, depositions, answers to interrngatories, and

admnissions on file, together with the affidavits, if any, show that there is

1o genuine issue as to any material fact and that the moving party is

entitled to a judgment as a matter of law.’ I4.” (quoting SDCL 15-6-

56(c)).

Geidel v. DeSniet Farm Mutual Ins. Ca., 2019 8D, 20,9 7, 926 N.W .2d 478, 431.

Partial summary judgment is appropriate when, viewing the evidence in

the Hight most favorable to the nonmoving party, the moving party clearly
shows that there is no genuine issue of material fact. North Star Mut. Ins.



Co. v. Kineen, 484 N.W.2d 908, 910 (S.D. 1992). “Our task on appeal is to

determine only whether a genuine issue of material fact exists and whether

the law was correctly applied. If there exists any basis which supports the

ruling of the trial court, affirmance of a summary judgment is

proper.” Miessner v. All Dakota Ins, Associates, 515 N,W.2d 198, 200

(8.D. 1994); SDCL 15-6-56(c).
Basse v. Quam, 537 N.W.2d 8, 10 (8.D. 1995). “[A] disputed fact is not ‘material’
uniess it would affect the outcome of the suit under the governing substantive law in that
a ‘reasonable jury could return a verdict for the nonmoving party.” ¥ Weiss v. Van
Norman, 1997 §D. 40,9 11 n. 2, 562 N.W.2d 113, 116 (quoting Parsons v. Dacy, 502
N.W.2d 108, 110 (S.D. 1993)).

With respect to the remaining issue regarding the casement’s location, this Court
will review the underlying factual findings for clear error. Stafe v. Slepikas, 2021 5.D.
43,912,962 N.W.2d 722, 726. “A trial court’s findings of fact and decision are
presumed correct and [this Court] will not seek reasons to reverse.” South Dakota
Cement Plant Com. v. Wausan Underwriters Ins. Co., 2000 8D 116,910, 616 N.W.2d
397, 401 (quoting City of Winner v, Bechiold Invs,, Inc., 488 N, W.2d 416, 418 {8.D,
1992)). This Court “will not disturb findings unless evidence clearly preponderates
against themn.” Id. * ‘In applying the “clearly erroneous” standard, [this Court will not]
ask whether [it] would have made the same findings as did the trial court. Rather, the test
is whether, after reviewing ali the evidence, [this Court is] left with a definite and firm
conviction that a mistake has been made.” ” South Dakoia Cement Plant Com., supra,
2000 5.D. 116, 110, 616 N.W.2d at 401. See afso Picardi v. Zinnmiond, 2004 S.D. 125,
12, 689 N.W.2d 886, 589.

l. Creation of the Easement. Under South Dakota law, “[e]asements may be

created by written grants, pursuant fo a plat or by force of law.” Kokesh v. Running, 2002
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S.D. 126,y L1, 652 N.W.2d 790, 793 (citations omitted), If an easement is “created by
an express grant, its terms are controlled by the words of that grant, its physical size and
nature of use.” Id. Here, the easement was created by an express grant included in the
Contract for Deed. (R. 18). The easement was to go “over and across the property being
sold herein,” which was Alpha Lode and Emma Lode. (/d.). This was the servient
tenement. The easement was for the benefit of Alden Fraction No, 2, Alden Fraction No.
3, Superior No, 4, and Nora Lodes — the dominant tenements. (fd) The easement’s
location was described as a private road “as said road presently exists across [Emma and
Alpha Lodes].” (i),

The failure to record the casement does not invalidate its legitimacy. See, e.g.,
Tan Corp. v. Johnson, 1996 5.D. 128, § 17, 555 N.W.2d 613, 617 (unrecorded purchase
agreement creating easement was enforceable against subsequent purchaser who had
constructive notice of the easement); Townsend v. Super 8 Motel, Inc., 371 N.W.2d 162,
165 (8.D. 1985) (unrecorded instrument creating an easement was enforceable against
subsequent purchaser who was charged with constructive notice of the easement); Wiege
v. Knock, 293 N.W.2d 146, 148 (S8.D. 1980) (unrecorded agreement concerning right to
draw water from well was enforceable against subsequent purchaser where easement was
apen and visible), An easement created by an oral agreement, however, is not
enforeeable because of the Statute of Frauds, Fander Heide v. Boke Raneh, Inc., 2007
S.D. 69, 9 25, 736 N.W.2d 824, 833.

The description of the easement as the “present roadway” is sufficient as long as it
is ascertainable. See Vander fHeide v. Boke Ranch, Inc., 2007 §.D. 69,9 2, 736 N.W.2d

824, 828 (validating easement that referred to “present roadway”); Travis v. Madden, 493

11



N.W.2d 717, 718 (1992) (easement for ingress and egress aver property was valid with
the description “over and wupon the roadhvay presently existing and sifuated on the Notth
58 feet of said Lot 19.”) (emphasis in original). “The terms of the grant, as they can be
learned either by words clearly expressed, or by just and sound construction, will regulate
and measure the rights of the grantee.” Id. (quoting Salmon v. Bradshaw, 84 §.D. 500,
505-06, 173 N.W.2d 281, 284 (1969)).

The circuit court found and concluded:

[D]ocument B8- 168, which is the [wairaniy] deed . . . from Harold

Knutsen ta Jerry and Vicki Gravatt, called the Jenson-Gravatt deed. It

reserved the contract for deed across the Alpha and Emma Lode. This

references the contract for deed.

The Court finds that the Supreme Court has held that an

unrecorded easement is enforceable against a servient tenement.

Townsend, the Supreme Court upheld Wiege holding that purchasers of

real property were bound by an unrecorded water right easement which is

essentially the same thing that is here.

The Court finds that the legal description is sufficient.

(P.S.L.T., p. 13, 1. 25 through p. 14, 1, 13).

Given that the express grant identifies the dominant tenements, the servient
tenement, and the easement’s location, the easement was validly created even though

unrecorded.

2 Notice of the Easement. The unrecorded writter: easement, while valid per

se, is not good against the whole world, but only against those who have actual or
constructive notice of the easement, This Court has repeatedly held that an otherwise
valid unrecorded casement is good against a person who has constructive notice of the
easement. Tn Wiege v. Knock, 293 N.W.2d 146, 148 (S.D. 1980), this Court stated:
Appellants contend, however, that since no documents were on
record revealing plaintiffs’ water rights, they should not be bound to any

permanent water right easement. We are not persuaded by this argument.
Notice of an easement is generally imputed to a purchaser where the

12



easement is of such character that a purchaser acting with ordinary

diligence would know or learn of its existence. Thus, where the casement

is open and visible, the purchaser will be charged with notice even though

the easement was created by a grant which was not then recorded. The

grantee is bound where a reasonably careful inspection of the premises

would disclose the existence of the easement or where the grantee has

knowledge of facts sufficient to pul a prudent buyer on inquiry, (Citations

omitted),

See also Johnson v. Radle, 2008 S.D, 23, 9 18, 747 N.W.2d 644, 652 (“[A]n
easement can be valid without a recorded conveyance when there is constructive netice . .
.Y Tan Corp, v. Jolmson, 1996 S.1. 128, 9 17, 555 N'W.2d 613, 617 (unrecorded
purchase agreement creating easement was enforceable against subsequent purchaser
who had constiuctive notice of the easement); Townsend v Super 8 Motel, Inc., 371
N.W.2d 162, 165 (S.D. 1985) (unrecorded instrument creating an easement was
enforceable against subsequent purchaser who was charged with constructive notice of
the casement); Steele v. Pfeifer, 310 NLW.2d 782, 786 (S.D. 1981) (“If facts are sufficient
ta put a purchaser of a title or lien upon inquiry of any adverse right or equity ef a third
party, his want of diligence in making such inquiry is equivalent to a want of good faith.”
Onoting Madson v. Ballon, 63 8.D. 501, 505, 260 N.W. 831, 833(1933)).

It should be noted that Johnson v. Radle, supra, and Tan Corp. v. Johnson, suprea
are summary judgment cases, even though they involve the issue of constructive notice.
While notice is ordinarily a question of fact (see West Cent. Elec. Co-op, Inc. v. Jamies
River Broadcasting Co., 293 NW.2d 83, 87 (19886)), there is something peculiar to

constructive notice that makes it somewhat more amenable to summary jidgment.

SDCL 17-1-4 provides:

Every person who has actual notice of circumstances sufficient to puta
prudent man upon inquiry as to a particular fact, and who omits to make
such inquiry with reasonable diligence, is deemed to have constructive
notice of the fact itself,

13



The notice here is nat subjective notice, but, rather, objective netice. In utilizing a
prudent man standard, the question is not whether the Jordans had notice of the easement;
it is whether they had actual notice of circumstances that would cause a prudent person
fo make further ingquiry about whether there is an easement. This makes determination of
constructive notice possible on summary judgment. Johnson v. Radle and Tan Corp. v.
Jolmison, in fact, are examples of that. One can also add Instititz of Range and the
American Mustang v. Nature Conservancy, 2018 S.D. 88, 19 14-16,922 N.W.2d 1, 6, to
that list, a case which opposing counsel is no doubt familiar because he was co-counsel
for the winning side in that case,

In Nature Conservancy, the Plaintiff claimed that 2 deed containing a
conservation easement had been abtained through fraud. This Court rejected that claim:

Although [the Plaintiff} now claims the property interest provision

was not part of the transaction and was inexplicably inserted in the deed

signed on December 3, 1998, [the Plaintiff] does not dispute that Hyde

signed the option agreement incorporating a draft deed with the property

interest provision or that Hyde was present at the closing on the deed. We

conclude [the Plaintiff’s] active participation in this precedural history and

Hyde’s execution of the deed imparted sufficient actual knowledge of the

circumstances to place a duty on it to further inquire conecerning the terms

of the deed. Therefore, [the Plaintiff] is deemed to have constructive

knowledge of the property interest provision, See SDCL 17-1-4,

(2018 8.D. 88, 4 16, 922 N.W.2d L, 6).

Summary judgment regarding constructive notice can be appropriate where the
actual circumstances would cause a prudent person to pursue further inquiry as to
a particular fact.

The circuit court here found constructive notice in two ways:

The Court finds that the servient tenement's owner had
constructive notice because he observed the tracks. Similar to the

Townseiid case where he observed cars in that area. There is a two-lrack
open, visible path crossing which is certainly gives rise in connection with

14



the document that would give constructive notice that there is something --
some sart of easement created.

The Court finds that wheie the easement -- just as [the] Supreme
Court found in Townsend, where the easement is open and visible, the
purchaser will be charged with notice even though the easement was
created by a grant which was not then recorded. This is because the land
purchaser is bound by a reasonably careful inspection of the premises that
would disclose the existence of the easement. Moreover, the land
purchaser is also bound by his knowledge of facts sufficient to put a
prudent buyer on inquiry, and the Court finds that based upon the
undisputed facts that there is constructive knowledge in this case.
(PS.J.T., p. 14, 1. 13 through p. 15, I. 3).

The circuit court considered present day pictures of the easement, which showed a

two-track path, but basically unchanged fram 1977 when the easement was created.

(Plaintiffs’ Exhibit B-1; R. 125),

15



(Plaintifts” Exhibit B-2; R. 126).
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(Plaintiffs’ Exhibit B-3; R. 127).

7






(Plaintiffs’ Exhibit B-4; R. 128).*
Doug Hanson, who was familiar with all the properties from the very beginning,
testified that the road today is just as it was in 1977

Q (by Mr. Wheeler): Is it fair to say that that logging aclivity in the carlier
2000s would have enhanced this two-track in some manner and to make it
more visible?

A: No. The two-track was always there. It was always grassed in. We
never moved any dirt, never excavated anything. We didn’t need to. It
was a flat-running surface; the grass was there. We didn’t disturb
anything. All they did when they went in and out of there was push some
grass down that they drove over. It has never been any dirt moving in
there or anything. It has never changed that way.

(T.T, p. 15,11, 14-24).

All 1 have ever done is, if there [are] any trees grown up in the middle that
waonild snag on = fuel line or a brake line or something, I have cut some of
those out of the way.

(L.T, p. 15, 1i. 14-24).

[W1e have logged in there three or four times over the years and some of

them were, like, two or threc years apart depending on how crazy the

beetle was going up there.

(T.T., p. 16, 1I. 5-8).

What is portrayed here is 1ot a deer trail, but a pathway that a logging truck can
pass through. The easement was open and visible and justified a pradent basis for further
inquiry regarding the cxistence of an easement. (R. 277, 1 5-9). The circuit couri’s
ruling correctly applied the law to facts that were not in dispute.

The second reason supporting the circuit court’s cancluston that there was

constructive notice as a matter of law based on Jimny Jordan’s own actual knowledge of

the circumstances regarding the Coniract for Deed:

1 Even if' a picture is worth a thousand words, this Brief should still come within the
10,000 word limit. SDCL 15-26A-66(b}(2).
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Moreover, the land purchaser is also bound by his knowledge of facts

sufficient to put a prudent buyer on inquiry, and the Count finds that based

upon the undisputed facts that there is constructive knowledge in this case,

(P.S.J.T, p. 15, 1.3-70).

Jimmy Jordan testified that he had a discussion with the Loves before purchasing
Alpha:

Q (by Mr. Wheeler): When was the first time vou had any discussion with

Mr. Hanson or anyhody about this alleged easement across Alpha?

A: 1had the discussion with the Loves when we went to purchase and he

[Paul Love] told me that he used it and that it had been used by —1 call

them by defendants or by name?

Q: Mr.

A: Mr. Hanson to gain access to his property when he would ask him to

use it to take off trees.

(T.T, p. 42, 1, 23 through p. 43, 1. 7).

He had enough information to know that it was important to investigate the matter of the
1977 Contract for Deed, described in the 1988 Warranty Deed. (T.T., p. 44, 11. 3-12).
When he could not solve that puzzle after “exiensive” search at the Register of ‘Deeds,
the prudent thing fo do was to hire a professional to do the title search. This was not a
minor transaction. The Confract for Deed from the Loves disclosed a purchase price of
$83,000. (R. 117). The amount msured for the construction loan was $263,000. (R. 309).
Given his actual knowledge of the Contract for Deed issug, 2 prudent person would have
hired a professional to do the title search.

3. Location of the Easement. Reference in the Coniract for Deed to the
“private road as said road presently exists across said property” (R. 18] is a sufficient
description of the easement. Vairder Heide v. Boke Ranch, Inc., 2007 8.D. 69,9 2, 736
N.W.2d 824, 828 (validating easement that referred to “present roadway™), Travis v.
Madden, 493 N.W.2d 717, 718 (1992) (easement for ingress and egress over property

was valid with the description “over and upon the roadway presenily existing and
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situated on the North 58 feet of said Lot 19.”) (emphasis in original). The circuit court
found that it was an adequate legal description and that finding is not clearly erroncous.
“The terms of the grant, as they can be learned cither by words clearly expressed, or by
just and sound construction, will regulate and measure the rights of the grantee.” fd.
(quoting Selmon v. Bradshaw, 84 S.D. 500, 505-06, 173 N.W.2d 281, 284 {1969)).
The circuit court made the following conclusions of law regarding the location of
the casement:
6. Pursuant to this Courl’s previous rulings and the law of the
case doctrine, Plaintiffs hold an easement aver Alpha Lode 1o access
Plaintiffs* property, namely Superior No. 4 and Alden Fraction No. 2.
7 Plaintiffs” easement aver Alpha Lode is 30 feet wide.
8. Plaintiffs” easement over Alpha Lode follows the existing
two-track path over Alpha Lode.
9. The two-track path is demarcated on Exhibit 1, which was
admitted into evidence at the February 4, 2025 Court trial and 1s

incorporated by reference,

(R. 277,91 3-9).

The Jordans sought to avoid this conclusion by claiming that the easement was
actually on Starview Lane, exiending through and past the Harris’s property. (T.T., p. 23,
1. 21 through p. 25, . 6; This turned out to be a “red herring” and had no basis in the
actual easement documents. Although Starview Lane is depicted on Mineral “survey Nol
1741, it does not match the specific descriprion in the Contract for Deed of an existing
road that goes through the land being sold, namely Emma and Alpha Lodes. As Jimmy
Jordan testified:

Q (by Mr. Fick): Okay, just to clarify. So there is no testimony
that Starview Lane goes over your Alpha praperty. Ts that right?

A: Starview Lane does not go over my Alpha property.
(T.T., p. 64, 11. 19-22}.
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The ili-fated attermpt to claim Starview Lane as the rord easement referred to in
Mineral Survey No. 1741 was based on a fundanental misconception aof what it
exhibited. Counsel and Jordan both understood Mineral Survey No. 1741 as speaking in
1977:

Q (by Mr. Wheeler): Buf can you tell us what this is?

A: At the very top is a capy of 77-5221, which is the Mineral Survey
showing the wagon road as it existed in 1977 and recorded in the registrar
of deeds’ office.

(Q: And so it says 77-5521 on ihis top paper here, right?

A: Carrect,

An examination of the whole page of Mineral Survey No. 1741 (see, e.g., R. 124) reveals
that it was prepared in 1903, not 1977, Tt does show what is now Starview Lane as it
existed in 1903 {and also as it existed in 1977, as well as today). But it in no way could
display a road, presently existing in 1977, crossing over hoth Emma and Alpha Lodes.

The circuit court found:

23. On November 26, 2013, Michael J. Joyce, Michael A. Hartis,
Suzanne K. Harris, and Diane M, Van Patten signed a Road Easement
Agreement (“Road Easement Agreement”).

24.  The Jordans allege that the 2013 Road Basement Apreement
impacts the easement over Alpha Lode.

25. At the time the 2013 Road Easement was signed, none of the
parties to the 2013 Road Easement Agreement owned land impacted by
the ecasement over Alpha Lode.

(R. 276, 19 23-25).

The circuit court concluded:

10,  The 2013 Road Easement Agreement has no bearing on the
easement across Alpha Lode.

11. At the time the 2013 Road Easement was signed, none of the
parties to the Road Easement Agreement held ownership to the dominant
tenements to the easement over Alpha Lode.

12.  Accordingly, none of the parties to the 2013 Road Easement
Agreement had the ability to move the easement over Aipha Lode,

(R. 278, 11 10-12),
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Because the actual road easement, described in the 1977 Contract for Deed and
testified to by the Plaintiffs, did exist over Emuma and Alpha Lodes, the circuit court’s
conclusion in locating the easement as depicted in Plaintiffs” Exhibit No. | (R. 279) was
not clearly erroneous.

Conclusion

The Plaintiffs respectfully request this Court to affirm the circuit cowrt’s decision

int all respects.
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REPLY ARGUMENT
L THE TRIAL COURT ERRED IN CONCLUDING THAT THE 1977

CONTRACT FOR DEED REFERS TO AN EXISTING EASEMENT
ACROSS ALPHA LODE.

The Trial Court concluded that the Contract for Deed created an easement along
the two track trail across Alpha Lode. This interpretation of the Contract was erroneous.
The interpretation of a contract is a question of law for the Court, which is reviewed de
novo. Vander Heide v. Boke Ranch, Inc., 2007 S.D. 69, 9 17, 736 N.W.2d 824, 831.

The Contract for Deed expressly states that its purpose is to set for the terms and
conditions for the sale of described real estate, specifically, a single “/t/ract of land
known as Emma and Alpha Lode in Mineral Survey No. 1741, consisting of 36.37 acres
more or less, .. ..” SR 299, Exhibit 102 at p. {. (emphasis added).

The provision of the Contract for Deed creating the casement then describes the
casement as “a thirty foot (307) casement, over and across the property being sold herein,
as and for a private road as said road presently exists across said property and as more
Jitlly shown on the Plat recorded in the Register of Deeds office at Lawrence County,
South Dakota, which Plat was filed the 29th day of November, 1977, Plat No. 77-3221 . .
.7 Id. (emphasis added). SR 299, Exhibit 102 at p. 3.

Importantly, the language in the Contract for Deed creating the easement does not
specifically state that the easement runs across Alpha Lode. Instead, it states that it runs
across “the property being sold herein,” which was a tract of land that included Alpha
Lode and Emma Lode. An easement running across Emma Lode satisfies this definition
and easement description. Moreover, the Plat recorded in the Register of Deeds Office

referred to in the easement creation language does not show a road across Alpha Lode.



Exhibit 101, This fact 1s acknowledged by Appellees. The Plat does, however, show
Starview Lane (Old Wagon Road) which is a road that traverses across Emma Lode. 7d.

Appellees attempt to explain this away very express and specific description of
the easement and its location in the Contract for Deed as an unfortunate “error”. See
Appellees 'Brief, p. 4. Appellees state that “the reference to Plat No. 77-2551,
unfortunately, 1s an error because there 1s no road shown on the plat map that fits the
description in the easement reservation.” Id. p. 3. Appellees then further attempt to
explain that because the plat map was drawn in 1903, and not 1977, *“1t is clear that the
road intended as the easement in 1977 did not exist in 1903.” /d. There is no further
explanation from Appellees as to why the Contract for Deed language purporting to
create the easement they claim across Alpha Lode would refer to the plat map that does
not include the easement they claim across Alpha Lode.

What did exist in 1903, and in 1977, was Starview Lane, formally known as the
Old Wagon Road. Jordans argued and maintain that this 1s the easement referred to and
described in the Contract for Deed. Not only does Starview Lane (Old Wagon Road) exist
on the plat map (Plat No. 77-5221), it runs across Emma Lode. Additionally, it is clear
that other interested parties and landowners have previously interpreted this exact
easement language to refer to Starview Lane when they relocated the easement.

On November 26, 2013, Michael J. Joyce, Michael A. Harris, Suzanne K. Harris
and Diane M. Van Patten, executed a Road Easement Agreement (SR 322, Exhibit 108)
relocating the easement created in the Contract for Deed. In describing the casement to be

relocated, the parties specifically refer to the same Contract for Deed provision and use



the exact same language to describe the easement and its location. Specifically, the Road
Easement Agreement describes the easement as follows:

EASEMENT FOR PRIVATE ROAD:

Seller hereby reserves a thirty foot (307) casement, over and across the
property being sold herein, as and for a private road as said road
presently exists across said property and as more fully shown on the Plat
recorded in the Register of Deeds office at Lawrence County, South
Dakota, which Plat was filed the 29th day of November, 1977, Plat No.
77-5221, which road is for ingress and egress purposes for other
property presently owned by the Seller, more specifically deseribed as
Alden Fraction No. 2, Alden Fraction No. 3, Superior No. 4 and Nora
Lodes, located n Mineral Survey #1741 in Section Thirty-four (S34),
Township Four North (T4N), Range Three East (R3E), Black Hills
Meridian, Lawrence County, South Dakota. [t is specifically agreed by
the parties herelo, that this easement shall be for the benefit of and shall
run to the Seller and all of his heirs, assigns or representatives, and as
a covenant running with the land.

SR 322, Exhibit 108, 4 3 (emphasis in original). This is the exact provision
verbatim from the Contract for Deed. Compare with Exhibit 102, p. 3.

Appellees essentially ignore the 2013 Road Easement Agreement, mentioning it
only on less than one-half a page at the end of their Brief. Appellees’ Brief, p. 22. The
2013 Road Easement Agreement is Exhibit 108. This is the document, drafied by
opposing counsel, which states that it relocates the same easement referred to in the 1977
Contract for Deed. Exhibit 102 and 108. There are only two possible explanations. First,
either opposing counsel acknowledges that the 2013 Road Easement Agreement was
ineffective to accomplish its stated purpose, which was to relocate the casement referred
to in the 1977 Contract for Deed. Alternatively, the 2013 Road Easement Agreement
does in fact relocate the easement referred to in the 1977 Contract for Deed, which is

Starview Lane (Old Wagon Road) and not the two track trail going across Alpha Lode.
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The Road Fasement Agreement states at Y 5: “The parties wish to relocate the
road easement to a location acceptable to the Grantee and the Buyers and to memorialize
the relocation of this easement through the recording of this document.” SR 322, Exhibit
108, 9 5. The Road Easement Agreement even includes an attached survey showing the
relocation of the road easement across Emma Lode (i.e. Emma M.S. 1741) reflecting how
it will run along the boundary of Emma Lode and Alpha Lode to Emma Fraction (i.e.
Emma Fraction M.S. 1741). SR 322, Exhibit 108 at pg. 5.

The survey attached to the Road Easement Agreement 1s reproduced here:
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Exhibit 108,



The Trial Court concluded that “[t]he 2013 Road Easement Agreement has no
bearing on the easement across Alpha Lode.” SR 278, 9 10. Given that the Road
Easement Agreement refers to and includes the exact same paragraph from the 1977
Contract for Deed when describing the easement that it is relocating, this conclusion is
baffling. Regardless of any legal issues concerning whether the Road Easement
Agreement is effective, it certainly reflects that everyone involved in that process at the
time understood that the easement referred to in the 1977 Contract for Deed was Starview
Lane, or the Old Wagon Road, and not a trail across Alpha Lode. The Survey clearly
shows the location of the easement referred to in the 1977 Contract for Deed. Moreover,
the Road Easement Agreement specifically describes the easement as being located in
Mineral Survey 1741, which was “filed with the Lawrence County Register of Deeds on
November 29, 1977, as Plat No. 77-5221.” The Road Easement Agreement specifically
refers to Plat No. 77-5221. SR 322, Exhibit 1089 1. The Road Fasement Agreement
further describes the easement as the ““Wagon Road” running through the Joyce property
to Diane Van Patten’s property.” /d.

There is no presumption in favor of the Trial Court’s determination or
interpretation of the Contract for Deed. Vander Heide v. Boke Ranch, Inc., 2007 S.D. 69,
917, 736 N.W.2d 824, quoting Ziegler Furniture and Funeral Home, Inc. v. Cicmanec,
2006 S.D. 6, Y 14, 709 N.W.2d 350, 354. The Trial Court is to review the language used
and give that language its plain and ordinary meaning. Picardi v. Zimmiond, 2004 S.D.
125, 689 N.W.2d 886; see also Wessington Springs Education Association v. Wessington
Springs School District # 36-2, 467 N.W.2d 101, 104 (S.D. 1991). The Trial Court erred

in concluding that the Contract for Deed refers to the trail across Alpha Lode.



II. THE TRIAL COURT ERRED IN GRANTING PARTIAL SUMMARY
JUDGMENT BASED ON JORDANS® CONSTRUCTIVE NOTICE OF
THE EASEMENT CLAIMED TO BE ACROSS ALPHA LODE.

The Trial Court concluded, as a matter of law, that Jordans had constructive notice
of the easement based upon the existence of the trail running across Alpha Lode at the
time they purchased the property. At all times since the Jordans have owned Alpha Lode,
there was a boundary fence that ran across the trail purporting to be the Plaintiffs” alleged
casement. TT 43:16-23. Doug Hanson testified that the fence was put in by a prior owner,
Mike Joyce. TT 21:22-25; 22:1, see also TT 19:16-21; 20:13-20. Jimmy Jordan testified
that there was never a gate during his ownership of the property that would allow access
to the two track. TT 43:16-23. Additionally, Mike Joyce informed Jimmy Jordan that the
trail was used occasionally, with permission, to access property to take off trees. TT
42:23-25: 43:1-7.

In this mstance, the existence of a trail across Alpha Lode, standing alone, 1s not
sufficient to impute constructive notice to the Jordans. See Tan Corp. v. Johnson, 1996
S.D. 128, % 13, 555 N.W.2d 613, 616. In 7an Corp., this Court held that the presence of a
curb cut and improved driveway did not, in and of itself, put the landowner on notice of
an easement between the lots. /d at ¥ 16. Instead, it was the presence of the curb cut and
driveway coupled with the continued use of the same that the Court concluded should
have put a reasonable purchaser on notice of an existing easement. The Court stated “a
prudent purchaser should have made mquiry of the use of the common driveway after
observing traftic pass through the driveway . . ..” Id. at ¥ 16. Here, there is a fenced oft
trail that to the Jordans’ knowledge was occasionally used with permission. This at the

very least created a question of fact precluding summary judgment. This Court has held



whether constructive notice exists is generally a question of fact. West Central Electric
Coop v. James River Broadcasting, 393 N.W.2d 83 (5.D. 1986).

Notice of an easement 1s only imputed to a purchaser “where the easement is of
such character that a purchaser acting with ordinary diligence would know or learn of its
existence.” Johnson v. Radle, 2008 S.D. 23, 9 18, 747 N.W.2d 644. These facts are far
different than the cases cited by Appellees to support the Trial Court’s constructive notice
ruling. For example, Townsend v. Yankton Super 8 Motel, Inc. 371 N.W.2d 162 (S.D.
1985), 1s a case where the purchaser was charged with notice of an easement relating to
parking spaces that were in continual use at the time of the purchase; See also, Hiege v
Knock, 293 N.W.2d 146 (S.D. 1980)(constructive notice of a well that was open and
obvious and continually used by the adjoining landowner.) Wiege, 293 N.W.2d at 148-
149. Appellees also rely upon /nstitute of Range and the American Mustang v. The Nature
Conservancy, 2018 S.1D. 88, 922 N.W.2d 1 (8.D. 2018). In Nature Conservancy, however,
the president of the entity challenging the existence of the conservation easement had
actively participated in its creation.

Jordans can only be charged with constructive notice of a property interest that
they could have reasonably ascertained through a diligent inquiry. To be sure, there is no
dispute that the trail across Alpha Lode existed at the time of their purchase. The
Contract for Deed purporting to create the easement across Alpha Lode, however, was not
recorded and, in any event, contained a description of the easement’s location referring to
a plat map that does not include a trail across Alpha Lode. Even if the Contract for Deed

had been properly recorded, the Mineral Survey/Plat referenced in the Contract for Deed



does not show the easement. It is difficult to understand what, exactly, the Jordan’s could
have ascertained relative to this alleged easement across Alpha Lode.

The Trial Court erred when it granted partial summary judgment, concluding as a
matter of law that the Jordans were charged with constructive notice of an alleged
easement across Alpha Lode.

CONCLUSION

Based on the foregoing, Appellants respectfully request that the Order Granting
Plaintitfs” Motion for Partial Summary Judgment and the final Judgment be reversed.

Dated this 31st day of December, 2025.
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