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PRELIMINARY STATEMENT 

Appellants Tammy Bohn, Justin Bohn, and Brenda Vasknetz are collectively 

referred to as “Citizens”. Appellee Faye Bueno is referred to as “Bueno”. The remaining 

Appellees are collectively referred to as “Sturgis Council”. Bueno and Sturgis Council 

will be together referred to as “Sturgis”. The Circuit Court in Meade County, South 

Dakota, Judge Kevin J. Krull presiding, is referred to as “Trial Court”.  

References to the Clerk of Court’s certified record are prefaced with “CR”. 

References to specific pages in the Appendix to this brief are prefaced with “A”. 

References to the transcript for the January 18, 2022 scheduling hearing will be prefaced 

with “ST” for ‘scheduling transcript’. References to the February 14, 2022 motions 

hearing will be prefaced with “HT” for ‘hearing transcript’. The video of the Sturgis 

Council’s December 27, 2021 special meeting is a physical exhibit and will be referred to 

as “Exhibit 11”. 

JURISDICTIONAL STATEMENT 

This is an appeal of the Memorandum Decision and Order entered by the 

Honorable Judge Kevin J. Krull of the Fourth Judicial Circuit Court, Meade County, 

South Dakota, entered on April 14, 2022. CR 431-432; A 1-4. Notice of Entry of 

Memorandum Decision and Order was served on April 28, 2022. CR 425-426. The 

Notice of Appeal was filed on May 25, 2022. CR 431-432. 

LEGAL ISSUES 

1. Whether the South Dakota Supreme Court should modify the Memorandum 

Decision and Order to issue a writ of mandamus. 
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2. Whether the Trial Court erred by denying the Citizens’ Motion Regarding Scope 

of Sturgis’ Argument.  

3. Whether the Trial Court erred by granting summary judgment. 

STATEMENT OF THE CASE AND FACTS 

Case History 

This mandamus proceeding was initiated on January 3, 2022. CR 130. On January 

18, 2022 the Trial Court held a telephonic scheduling hearing and subsequently entered a 

Scheduling Order on January 21, 2022. CR 138. At the January 18, 2022 scheduling 

hearing the Trial Court scheduled a motions hearing for February 14, 2022, with a 

hearing on Citizens’ mandamus action to immediately follow. ST 7:13-16; A 61. The 

Trial Court also granted Citizens’ request to serve all respondents by and through the 

Sturgis City Attorney. ST 8:15-22; A 62. The Court filed a Scheduling Order on January 

21, 2022. CR 138-139; A 5-6.  

During the February 14, 2022 motions hearing the Court denied Citizens’ motion 

to strike certain pages found in the record (HT 14:3-14; A 65), denied Citizens’ Motion 

Regarding Scope of Respondents’ Argument (HT 20:20-22; A 68), and granted summary 

judgment (HT 43:8-9; A 77). After making the bench rulings, the Trial Court denied 

Citizens’ request for reconsideration on the summary judgment issue. HT 46:23-24; A 80. 

The Trial Court also refused to proceed with the hearing on the mandamus issues. HT 

47:20-48:3; A 81-82. 

The Court entered and filed its written Memorandum Decision and Order on April 

14, 2022. CR 421-424; A 1-4. The Notice of Entry of Memorandum Decision and Order 

was filed and served by Sturgis on April 28, 2022. CR 425-426. 
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Citizens filed and served their Notice of Appeal on May 25, 2022. CR 431-432. 

Statement of Facts 

In 2007 a petition was filed in Sturgis to change the “form” of government in 

Sturgis to a “city manager form of government”. CR 227-228. Sturgis City Council 

passed Resolution 2007-09 on February 20, 2007 titled “Resolution Setting the Election 

Date for Vote on Change in Form of Government”. CR 228, 255-256 (emphasis added); 

A 11-12. Resolution 2007-09 resolved “that the question of the change in form of city 

government be submitted for a vote.” CR 228, 256 (emphasis added); A 11-12. After the 

2007 election, the votes were canvassed in Resolution 2007-15, which tallied the votes as 

being either “For the Change in Form of Government” or “Against the Change in Form of 

Government”, ultimately finding “For the Change in Form of Government” received a 

majority of the votes cast and it is hereby declared “that the City of Sturgis will change to 

the manager form of government.” CR 229, 260-261 (emphasis added); A 16-17. Sturgis 

has carried itself out as being a city manager “form” of government since 2007. CR 2, 

145, 191-192, 234-237, 263, 274, 293, 297, 300 (second paragraph); A 19-24, 58-59.  

Citizens are each a resident, taxpayer, and voter of the City of Sturgis, South 

Dakota. CR 1, 145. Citizens were among the sponsors and circulators of the petitions 

titled “Petition for Election to Change Municipal Government in the Municipality of 

Sturgis” (herein referred to as “Petition”). CR 1-2, 145. The Petition states:  

WE THE UNDERSIGNED qualified voters of the municipality of 

STURGIS, the state of South Dakota, petition, pursuant to SDCL § 9-11-6 

and other applicable law, petition that the municipal government of 

STURGIS be changed as follows and that the proposal be submitted to the 

voters for their approval or rejection pursuant to SDCL § 9-11-5: 

 

The form of government for the municipality of Sturgis should be changed 

from the current form of municipal government (aldermanic with a city 
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manager form of government) to an aldermanic form of government 

without a city manager.  

 

CR 2, 145.1 The same Petition form that was used in 2007 to bring about the 

election to change to the “City manager form of government” was used by 

Citizens in this case. CR 228-230; see ARSD 5:02:08:23.2  

On December 16, 2021 the Citizens and other circulators caused the 

Petition to be filed with Bueno, the Finance Officer for the City of Sturgis. CR 3, 

145. The Petition contained approximately 900 signatures. See Petition. CR 2, 11-

110, 145. Only 700 signatures were necessary to meet the fifteen percent 

threshold. Exhibit 11, at 25:15-25:27. After the Petition had begun to circulate, 

Sturgis executed an Addendum to City Manager Employment Agreement 

(“Addendum”) on November 16, 2021, nunc pro tunc December 21, 2020. CR 

419-420; A 48-49. The Addendum anticipates and acknowledges the possibility 

of “[i]f the city residents vote to return to an aldermanic form of government 

without a city manager . . . .” CR 419; A 48. See also HT 35:18-38:14; A 71-74.  

After the Petition was filed, Sturgis investigated “whether there were irregularities 

in the effort to get signatures on the Petition.” CR 211. Sturgis released the “City 

Attorney’s Report on Petition to Change Municipal Government in the Municipality of 

Sturgis” (hereinafter referred to as “CA Report”) on or about December 23, 2021. CR 

122-126; A 25-29. After openly discussing the CA Report in open meetings, Sturgis later 

claimed during this mandamus proceeding that the investigation and its specific results 

                                                 
1 Note, the Petition does not seek a vote on being a city manager form of government, but 

instead “to an aldermanic form of government without a city manager.” CR 2, 145 

(original and added emphasis). 
2 There is no form in the ARSD for a petition specific to an office of city manager. 
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were “work product”. CR 211. On or about December 28, 2021, Sturgis published on its 

website a public release stating “Based upon a discussion during a Special City Council 

Meeting held on December 28, the City Finance Officer will neither validate nor 

invalidate petitions to Change Municipal Government”; the public release did not cite any 

legal authority for Bueno, the City Finance Officer, to “neither validate nor invalidate” 

the Petition. CR 3 (at ¶16), 121; A 30. 

At the Sturgis Council meeting held on January 3, 2022, the Sturgis Council 

adopted Resolution 2022-08, which states, in part, that “the City has adopted the City 

Manager form of government . . . .” CR 172, 191-192 (emphasis added); A 58-59. At the 

same Sturgis Council meeting on January 3, 2022, the Sturgis Council adopted 

Resolution 2022-11 acknowledging that “the petition sought to hold an election to change 

the City government from an Aldermanic with a City Manager to an Aldermanic 

government without a City Manager.” CR 193-194, 225; A 31-32. 

This mandamus action was initiated immediately following the Sturgis Council 

meeting on January 3, 2022. CR 130-131. 

 In mid-January, 2022 (nearly a month after the Petitions were hand-delivered to 

the Finance Office and over a week after this action was initiated) Bueno provided 

Citizens with written notice that she was declining to certify the Petition (“Certification 

Denial”).3 CR 169, 174, 205, 207, 225, 245. The Certification Denial stated: 

Prior to 1939, a contract employing a city manager was a proper subject of 

referendum. However, in 1939 state legislature granted due process rights 

                                                 
3 Citizens briefed and referred to Exhibit 14, which Citizens contend bears a date of 

January 13, 2022. CR 225. It appears that Exhibit 14 inadvertently did not get filed with 

the Court. It is unclear why the version of the Denial Letter Defendants filed (dated 

January 12, 2022) with the Court is dated differently from the Denial Letter actually sent 

to Citizens (dated January 13, 2022). 
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to city managers and vested the exclusive power to employ and discharge 

city managers with the municipal governing body. Employment decisions 

are administrative decisions within the meaning of South Dakota law and 

are not subject to the referendum.  

 

Because the question posed is not subject to referendum, I decline to 

certify the Petition for Election to Change Municipal Government in the 

Municipality of Sturgis.  

 

Id. (emphasis added). The Certification Denial did not raise any issue relating to 

there being an insufficient number of valid signatures on the Petition. Id. 

STANDARD OF REVIEW 

Summary judgment is reviewed de novo. Hass v. Wentzlaff, 2012 S.D. 50, ¶ 11, 

816 N.W.2d 96 (internal citation omitted). 

This Court may modify the Judgment appealed from. SDCL § 15-26A-12. “A 

judgment may be disturbed or modified if ‘refusal to take such action appears to the court 

inconsistent with substantial justice’ because ‘substantial rights of the parties’ will 

otherwise be jeopardized.” Matter of Estate of Tallman, 1997 S.D. 49, ¶ 14, 562 N.W.2d 

893 (citing SDCL § 15-6-61). 

ARGUMENT 

The crux of this case is whether, upon receipt of a petition, an unelected 

municipal finance officer has the discretion to forego their ministerial duties of certifying 

whether there are enough valid signatures, and instead act in a quasi-judicial manner to 

insert their subjective opinion to independently adjudicate a petition to be invalid without 

providing any due process.  

This Court should give this matter finality by modifying the Memorandum 

Decision and Order to be a writ of mandamus directing Bueno to certify there are valid 

signatures on the Petition from at least fifteen percent of the voters, direct Bueno to 
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present the Petition to the Sturgis Council, and direct the Sturgis Council to schedule the 

election. Alternatively, this Court should reverse the Trial Court on all matters presented 

herein. 

 In South Dakota, “Under God the people rule.” S.D. Const. art. XXI, § 1:  

All men are born equally free and independent, and have certain inherent 

rights, among which are those of enjoying and defending life and liberty, 

of acquiring and protecting property and the pursuit of happiness. To 

secure these rights governments are instituted among men, deriving their 

just powers from the consent of the governed.  

 

S.D. Const. art. VI, § 1 (emphasis added). “The blessings of a free government can only 

be maintained by a firm adherence to justice, moderation, temperance, frugality and 

virtue and by frequent recurrence to fundamental principles.” S.D. Const. art. VI, § 27. 

One fundamental principal to heavily safeguard is Section 26 of the South Dakota 

Constitution Bill of Rights: 

All political power is inherent in the people, and all free government is 

founded on their authority, and is instituted for their equal protection and 

benefit, and they have the right in lawful and constituted methods to alter 

or reform their forms of government in such manner as they may think 

proper. And the state of South Dakota is an inseparable part of the 

American Union and the Constitution of the United States is the supreme 

law of the land.   

 

S.D. Const. art. VI, § 26 (emphasis added). “The right of petition, and of the people 

peaceably to assemble to consult for the common good and make known their opinions, 

shall never be abridged.” S.D. Const. art. VI, § 4 (emphasis added). 

Upon the receipt of the Petition, Bueno had no discretion to do anything other 

than to perform her ministerial duties of certifying whether or not there were enough 

valid signatures. ARSD 5:02:08:00 and 5:02:08:00.01; A 46-47. Instead, Bueno delayed 

the process, had Sturgis conduct an investigation without any authority to do so (and 



13 

without bearing any results), and then she independently adjudicated whether the Petition 

was “a proper subject of referendum” while depriving Citizens (and any other signors of 

the Petition) of any semblance of due process. See CR 207.  

“When a petition to initiate is filed with the finance officer, the finance officer 

shall present the petition to the governing body at its first ensuing regular or special 

meeting. The governing body shall submit the petition to a vote of the voters in the 

manner prescribed for a referendum.” SDCL § 9-20-4.4 “As used in the South Dakota 

Codified Laws to direct any action, the term, shall, manifests a mandatory directive and 

does not confer any discretion in carrying out the action so directed.” SDCL § 2-14-2.1. 

Due to the inclusion of the word “shall” in SDCL § 9-20-4, Bueno had an 

obligatory ministerial duty to present the Petition to the Council at the December 20, 

2021 meeting. Bueno failed to present the Petition to the Council at its December 20, 

2021, December 27, 2021, and January 3, 2022 meetings, directly ignoring her 

nondiscretionary duty pursuant to SDCL § 9-20-4.5 

There is no authority enabling Bueno to withhold certifying the signatures on the 

Petition and request an investigation be done.  

Despite Bueno having scrutinized the Petition by December 23, 2021 at the latest 

(as indicated by scrutiny of signatures in the CA Report), Bueno waited for an 

unreasonable amount of time – until January 13, 2022 and only after Citizens initiated 

                                                 
4 Additionally, the CA Report initially declared “The City Finance Officer should not 

schedule an election . . . .” CA Report 122 (at ¶ 1); A 25. The finance officer should 

never schedule an election – that is the statutory duty of the Sturgis Council. 

 
5 Bueno never presented the Petition to the Sturgis Council. 
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this action – to notify the Citizens that she was declining to certify the Petition (not for 

any reason related to the number of valid signatures). CR 122-126, 174, 205, 207; A 25-

29.6 Of course, this was all done after Sturgis tried to contract around the effect of a 

successful vote on the Petition (see Addendum). 

The law has been clear since at least 1907 – petitions must be liberally construed. 

CR 246-247, 354-357; SL 1907, Ch. 166; Rev. Code 1919, § 5073; S.D. Code of 1939 § 

55.046; SDCL § 2-1-11; SDCL § 9-20-10; A 33-38. Petitions “shall be liberally 

construed, so that the real intention of the petitioners may not be defeated by a mere 

technicality.” SDCL § 2-1-11; see also SDCL § 9-20-10; CR 357; A 38. 

[T]he right of the people to be heard on legislative issues of the day should 

be maintained and by the legislative directive found in SDCL 2-1-11 that 

the real intention of the petitioners should not be defeated by mere 

technicalities.  

 

Nist v. Herseth, 270 N.W.2d 565, 567 (S.D. 1978).7 Again, the “right to petition . . . shall 

never be abridged.” S.D. Const. art. VI, § 4. 

                                                 
6 The reason Bueno’s decision for certification was so unreasonable is because the 

election would have to take place within such a short time period. Bueno had an 

affirmative duty to “immediately” notify Citizens by certified mail if their Petition was 

rejected or declared invalid, to wit: 

 

The person in charge of the election shall immediately notify by certified 

mail any candidate whose nominating petition or any primary sponsor 

whose referendum or initiative petition is rejected and declared invalid in 

accordance with §§ 12-1-13 and 12-1-14. 

 

SDCL § 12-1-15. 

 
7 Citizens are unaware of any other petition matters that requires fifteen percent or more 

of the electorate to sign to get on the ballot. Even an initiative to amend the Constitution 

only requires signatures by ten percent of the electorate. S.D. Const. art. XXIII, § 1. This 

is a legislative issue of the day in Sturgis, and the people should be afforded the 

opportunity have an election.   

https://sdlegislature.gov/Statutes/Codified_Laws/DisplayStatute.aspx?Type=Statute&Statute=12-1-13
https://sdlegislature.gov/Statutes/Codified_Laws/DisplayStatute.aspx?Type=Statute&Statute=12-1-14
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The Petition cited SDCL § 9-11-5 (as was done in 2007) as well as “SDCL §9-11-

6 and other applicable law”; Citizens asked the Trial Court to issue a writ of mandamus 

directing an election under either SDCL §§ 9-10-1 or 9-11-6. CR 7. 

If a petition signed by fifteen percent of the registered voters of 

any first or second class municipality as determined by the total 

number of registered voters at the last preceding general election is 

presented requesting that an election be called to vote upon the 

proposition of employing a city manager, the governing body shall 

call an election for that purpose. Upon receipt of a valid petition, 

the question shall be presented at the next annual municipal 

election or the next general election, whichever is earlier. 

However, the governing body may expedite the date of the election 

by ordering, within ten days of receiving the petition, a special 

election to be held on a Tuesday not less than thirty days from the 

date of the order of the governing body. 

 

The election shall be held upon the same notice and conducted in 

the same manner as other municipal elections. The vote upon the 

question of employing a city manager shall be by ballot which 

conforms to a ballot for statewide question except that the 

statement required to be printed on the ballot shall be prepared by 

the municipal attorney. 

 

SDCL § 9-10-1; CR 129; A 39. 

 

If a petition signed by fifteen percent of the registered voters of 

any municipality, as determined by the total number of registered 

voters at the last preceding general election, is presented to the 

governing body, requesting that an election be called for the 

purpose of voting upon a question of change of form of 

government or upon a question of the number of wards, 

commissioners, or trustees, the governing body shall call an 

election to be held within fifty days from the date of the filing of 

the petition with the municipal finance officer. At that election, the 

question of the change of form of government or the number of 

wards, commissioners, or trustees, or both, must be submitted to 

the voters. No petition is valid if filed more than six months after 

the circulation start date declared on the petition forms. If the 

petition is filed on or after January first prior to the annual 

municipal election and within sufficient time to comply with the 

provisions of § 9-13-14, the question may be submitted at that 

annual municipal election. 
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The election must be held upon the same notice and conducted in 

the same manner as other city elections. 

 

SDCL § 9-11-6; CR 129; A 39.  

 

The voters of any municipality may change its form of government 

or change the number of its commissioners, wards, or trustees by a 

majority vote of all electors voting at an election called and held as 

provided. Any municipality under special charter may adopt any 

form of government as provided in this title. 

 

SDCL § 9-11-5; A 40. SDCL § 9-11-5 was last amended in 2000 as follows: 

 

Section 3. That § 9-11-5 be amended to read as follows: 

 

9-11-5.  The voters of any first or second class municipality may change 

its form of government from the aldermanic to the commission or from the 

commission to the aldermanic, or may change the number of its 

commission, or change its form of government from the city manager plan 

to the aldermanic or commission plan, or from any form of the aldermanic 

or aldermanic manager plan to any form of the commission or commission 

manger plan and vice versa or change the number of its commissioners, 

wards, or trustees by a majority vote of all electors voting at an election 

called and held as hereinafter provided. Municipalities Any municipality 

under special charter may in like manner adopt any of the forms form of 

government as hereinabove provided in this title. 

 

SL 2000, ch 34, § 3; CR 243; A 41-42.8 If SDCL § 9-11-5 can be used to create an office 

of city manager, certainly it can be used to terminate the office as well. South Dakota law 

has expressly used the phrase “city manager form of government” since at least 1959. 

1959 SL, ch 268 (in part), SL 1995, ch 45 (in part), and SDCL § 9-14-19; CR 243-244; A 

43-44. This Court recognized the “city-manager form of government” as recently as 

2014. Kolda v. City of Yankton, 2014 S.D. 60, ¶ 2, 852 N.W.2d 425.9  

                                                 
8 Note the previous use of “city manager plan.” 

 
9 The opinion acknowledges and states as a fact that Yankton is “a city-manager form of 

government.” 

 



17 

An aldermanic government with a city manager is substantively different in 

numerous ways from an aldermanic government without a city manager. CR 404; A 45. 

See also Kolda, at ¶¶ 12-16.10 

The ‘city manager plan’ and/or ‘city manager form’ of government has been 

recognized by South Dakota law for a long time. Both SDCL §§ 9-10-1 and 9-11-6 

require a petition be signed by at least fifteen percent of the voters, and nothing makes 

the use of one statute more exclusive over the other. Citizens have the constitutional right 

to alter or reform their government, and their right to petition “shall never be abridged.” 

S.D. Const. art. VI, §§ 26 and 4. If the Petition used in 2007 was used to create an office 

of city manager, then the Citizens are able to bring forward the Petition and have an 

election on the issue of terminating the office of city manager under either SDCL §§ 9-

10-1 and/or 9-11-6. 

1. This Court Should Issue a Writ of Mandamus. 

The South Dakota Supreme Court should modify the Trial Court’s Memorandum 

Decision and Order to issue a writ of mandamus. This Court can modify the judgment or 

order appealed from. SDCL § 15-26A-12. “A judgment may be disturbed or modified if 

‘refusal to take such action appears to the court inconsistent with substantial justice’ 

because ‘substantial rights of the parties’ will otherwise be jeopardized.” Matter of Estate 

of Tallman, 1997 S.D. 49, ¶ 14, 562 N.W.2d 893.  

When Bueno was presented with the Petition, her “duties were purely ministerial, 

limited to matters apparent on the face of the petition”. Larson v. Hazeltine, 100, ¶17, 

                                                 
10 For example, the mayor under a city manager government is really an alderman at 

large, is not the chief executive officer, and has no veto power. CR 404; A 45. 
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552 N.W.2d 830, 835 (S.D. 1996) (internal citation omitted). Bueno’s ministerial duties 

were simple: certify whether there were enough valid signatures. CR 2 (at ¶16), 196 (at 

¶3).11 It is not disputed that there were enough signatures on the Petition for certification. 

                                                 
11 Administrative Rules of South Dakota (“ARSD”) 5:02:08 is applicable to petitions for 

municipal elections. Anderson v. City of Tea, 2006 S.D. 112, ¶ 10, 725 N.W.2d 595. 

 

ARSD 5:02:08:00 states, in relevant part:  

Guidelines for acceptance of petitions. When a petition is presented for 

filing, the person or governing board authorized to accept the petition shall 

determine if it meets the following requirements: 

 

(1) The petition is in the form required by this chapter; 

 

(2) The petition contains the minimum number of valid signatures, 

counted according to § 5:02:08:00.01. One or more invalid signatures 

on a petition do not disallow other valid signatures; 

 

(3) Each sheet of the petition contains an identical heading and is verified 

by the circulator. The circulator may add the addresses of the 

petitioners and the dates of signing before completing the verification. 

The circulator may also add the printed name of the signer and the 

county of voter registration. Residence addresses may be abbreviated. 

The verification was completed and signed before an officer 

authorized to administer oaths in this state; 

 

 . . . 

 

(7) The governing board or person authorized to accept the petition shall, 

if requested, allow a petition circulator the opportunity to add missing 

information on the signature lines or circulator’s verification on the 

petition provided the filing deadline has not passed; and 

 

(8) Following the presentation of the petition for filing, names may not be 

removed from the petition. 

 

Except for petitions to nominate candidates for school boards, municipal 

offices, or statewide campaigns, the person who is authorized to accept 

petitions for filing need not check for voter registration of the signers. 

Petitions containing signatures in excess of the minimum number may be 

filed, but any excess signatures will be disregarded, unless there is a 
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CR 7 (at ¶ 27); HT 18:9-11; A 67. There is no authority enabling Bueno, an unelected 

municipal finance officer, to forego her ministerial duties of certifying the signatures on 

the Petition and to independently adjudicate that the Petition was not valid for reasons 

other than not containing enough valid signatures. Instead of certifying whether there 

were valid signatures from at least fifteen percent of the voters of Sturgis, Bueno and 

Mayor Carstensen asked the City Attorney to conduct an investigation without any 

authority to do so and interfered with the Petition process.12 The CA Report was 

publically released, and Bueno inappropriately made the Petition public prior to 

completing the signature validation process.13 

 The intent of the Petition was acknowledged and admitted to by Sturgis in the 

Addendum executed about a month prior to the Petition being filed with Bueno: 

“The City is informed and thereby believes that the technical termination 

of the Employee because of a change in form of City government election 

. . . .” 

 

                                                 

challenge to that petition. Excess signatures will not be considered by the 

filing office unless the signatures are needed to validate the petition. 

 

CR127; A 46.  
 
12 The Mayor in an aldermanic scheme of government with a city manager is merely a 

councilman at large (see SDCL § 9-10-7(1)) – the Mayor has no role in certifying 

signatures on Petitions. It is not known why the Mayor was involved in certifying the 

signatures on the Petition. 

13 SDCL Title 12 applies to municipal elections. SDCL § 12-1-2. The law prohibits a 

Petition being made public until completion of the validation process. SDCL § 12-1-39. 

Bueno improperly made the Petition public prior to completing the signature validation 

process. CR 4. Even though Citizens, through counsel, notified Sturgis at the December 

27, 2021 Special Meeting that the Petitions were made public contrary to SDCL § 12-1-

39, Sturgis did not remove the Petitions from the website. CR 4; Exhibit 11 at 17:00-

17:30. Certainly this early release of the Petition and calling individual signors to 

question them about their signatures will have a chilling effect on Citizens signing 

petitions. 
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“If the City residents vote to return to an aldermanic form of government 

without a City Manager . . . .” 

 

“Therefore, the parties understand that, if there is a change of form of 

government, the job performed by the Employee under his Employment 

Agreement could become that of the City Administrator . . . .” 

 

CR 419-420; A 48-49. As Sturgis legislatively declared, “The Petition sought to hold an 

election to change the City government from an Aldermanic with City Manager to an 

Aldermanic government without a City Manager.” CR 194; A 32. The same day as the 

January 18, 2022 scheduling hearing in this mandamus action, the Sturgis Council 

declared by resolution that “therefore, it is hereby resolved by the Sturgis Common 

Council to strongly affirm its support and its use of the Office of Sturgis Manager within 

its municipal organizational staff . . . .” CR 367-369; A 51. 

 The Addendum (CR 419-420; A 48-49), public release of the Petition in violation 

of SDCL § 12-1-39 (CR 4), the public release of the CA Report (CR 122-126; A 25-29), 

and Sturgis’ January 18, 2022 Resolution 2022-13 (“a Resolution and Support of The 

Office of City Manager” CR 367-369; A 50-52) all illustrate Sturgis’ undemocratic desire 

to retain its city manager at the expense of suppressing the voice of the people. Sturgis’ 

aggressive resistance to having a free and fair election on the issue presented by the 

Petition undoubtedly has a chilling effect on the citizenry bringing forth petitions to have 

their voices heard.   

It was only after Citizens were forced to initiate this Mandamus proceeding that 

Sturgis finally admitted there were valid signatures from at least fifteen percent of the 

Sturgis voters on the Petition. CR 215; HT 18:9-11, 32:10-14; A 67, 70. It was at this 

point that Bueno should have certified the signatures on the Petition and presented it to 

the Sturgis Council to schedule an election. Instead, Sturgis continued to resist.   
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Despite admitting the Petition had enough valid signatures, Bueno continued to 

forego her ministerial duties and adjudicated the petition invalid for reasons other than 

not containing enough valid signatures. CR 215; HT 18:9-11, 32:10-14; A 67, 70. This is 

not Bueno’s duty and is not in her discretion. This is not the mark of a citizenry bearing 

the freedom to petition and reform the government, a government with “all political 

power [being] inherent in the people”, nor a free government founded on the authority of 

the people. See S.D. Const. art. VI, § 26.  

Citizens’ right to petition their government under South Dakota’s Constitution 

“shall never be abridged.” S.D. Const. art. VI, § 4. Citizens’ constitutional rights were not 

only jeopardized, but were trampled on in the public arena – including the veiled threat of 

criminal prosecution. (see CA Report at CR 122-126; A 25-29; see also Sturgis’ 

Response to Motion Regarding Scope of Respondents’ Argument, p. 4-6 at CR 211-213; 

A 53-55). Refusal to order an unelected bureaucrat to perform their ministerial duties is 

inconsistent with substantial justice. It is not disputed that there were enough valid 

signatures on the Petition and Bueno refused to certify them; the South Dakota Supreme 

Court should modify the Trial Court’s Memorandum Decision and Order in this matter to 

issue a writ of mandamus ordering Bueno to certify the Petition, present the Petition to 

the Sturgis Council, and for the Sturgis Council to schedule an election.14 The matter can 

be speedily and finally resolved if this Court directs that the people are allowed to call an 

election on the issue.  

                                                 
14 If this Court issues the writ of mandamus, all of the other issues would become moot. 
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2. The Trial Court Erred by Denying Citizens’ Motion Regarding Scope of 

Respondents’ Argument. 

The Trial Court erred by denying Citizens’ Motion Regarding Scope of 

Respondents’ Argument (“Scope Motion”). The Scope Motion asked the Court to limit 

Sturgis’ argument to the reason(s) set forth in the Certification Denial (i.e. that the 

question posed is not subject to referendum). CR 177. Sturgis expressly stated “city does 

not oppose [the motion].” CR 214. At the February 14, 2022 hearing the Trial Court ruled 

“ . . . you know I see where there’s no objection to the motion, but I’m not going to grant 

the motion.” T 20:20-22.15 

This action was initially brought because Bueno refused to certify whether there 

were enough valid signatures on the Petition, and therefore the Sturgis Council could not 

even consider the Petition to schedule an election. CR 1-8. It was only after the 

mandamus action was initiated that Bueno issued her Certification Denial Letter, albeit 

justifying her rationale to deny certification as “[b]ecause the question posed is not 

subject to referendum.” CR 204-207.16 

                                                 
15 Sturgis explicitly stated “Although the Petitioners’ current motion is inappropriate for 

the reasons identified above, the City does not oppose it.” CR 214. Sturgis went on to 

assert that “…the City will stipulate the Petition contains enough signatures to allow 

certification, but only if the question posed in the Petition is subject to referendum.” CR 

215. Sturgis at the hearing then asserted “I have no objection to limiting the scope of this 

proceeding to whether the underlying question is appropriate. If it's inappropriate, I am 

willing to stipulate that there are sufficient signatures on the petition for certification.” 

HT 18:7-11; A 67. It is unclear why Sturgis will stipulate that there are enough valid 

signatures – but only if certain conditions are met; there either are or are not enough valid 

signatures for certification. Because there are enough valid signatures, Bueno had a 

nondiscretionary and ministerial duty to present the Petition to the Sturgis Council to 

schedule an election. SDCL § 9-20-4. 

 
16 Sturgis spent much of their briefing addressing the apparent employment rights of Mr. 

Daniel Ainslie, the current Sturgis City Manager. CR 156-166. Sturgis asserted that 

having an election on the Petition “would expose city government to liability for taking 

away this man’s job . . . .” HT 31:24-32:2; A 69, 70. Sturgis argued this despite the fact 
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 The Scope Motion should have been granted for two independent reasons: A) 

Sturgis should be estopped from advancing the ‘form of government’ argument, and B) 

Sturgis failed to affirmatively plead the ‘form of government’ issue. 

A. Sturgis should be estopped from advancing the ‘form of government’ argument. 

Sturgis should be estopped from advancing their “form of government” arguments 

in this matter due to its long history of affirmative actions acknowledging Sturgis is under 

a ‘City Manager form of government’, which is wholly inconsistent with Sturgis’ 

arguments in this Mandamus action.  

Sturgis legislatively determined the intent of the Petition on January 3, 2022 by 

Resolution 2022-11, which stated “WHEREAS, the petition sought to hold an election to 

change the city government from an aldermanic with a City Manager to an Aldermanic 

government without a City Manager . . . .” CR 232; A 32. Sturgis even went so far as to, 

after the Petition started to be circulated, execute the Addendum in an attempt to contract 

itself around a successful vote on the Petition. CR 419-420; A 48-49. In resistance of this 

mandamus action, Sturgis now argues against the Sturgis Council’s own legislative 

determination and against Sturgis’ rationale for executing the Addendum. 

The doctrine of equitable estoppel or estoppel in pais is bottomed on 

principles of morality and fair dealing and is intended to subserve the ends 

of justice. When considering the application of equitable estoppel, each 

                                                 

that Sturgis had executed the Addendum – which was not provided to Citizens until 

immediately before the February 14, 2022 hearing. HT 35:18-38:14; A 71-74.This was 

all done despite the fact that Sturgis had already taken action to protect Sturgis and the 

employee in the acknowledged event that the voters could decide to terminate the office 

of city manager (i.e. the Addendum). CR 419-420; A 48-49. Sturgis even went so far as 

to argue that the only way to change the form of government is to run for City Council, 

remove the city manager from office, and then Citizens are “free to seek a change in the 

form of government.” CR 165-166. Sturgis’ argument ignores the law that “the term of a 

municipal officer is liable to change or termination by the transition which the 

corporation undergoes in the process in reorganization.” Mitchell v. Herreman, 41 

N.W.2d 829 (S.D. 1950) (citing 62 CJS, Municipal Corporations, § 501, p.940). 
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case is dependent on application of the doctrine to the specific facts. When 

applying the doctrine to municipal corporations in matters pertaining to 

their governmental functions the basis of its application is municipal 

officers have taken some affirmative action influencing another which 

renders it inequitable for the municipality to assert a different set of facts.  

 

Even v. City of Parker, 1999 S.D. 72, 597 N.W.2d 670 (internal citations omitted).  

The same process used by Citizens in this matter was used in 2007 when Sturgis 

accepted a petition, set an election, and canvassed the votes on “the question of the 

change in form of city government” to become a “City Manager Form of Government”. 

CR 227-230, 255-256, 260-261; A 7-18. Since 2007, Sturgis has held itself out to be 

under the “City Manager form of government” many times and in many ways including 

resolutions (CR 234-236, 263, 274, 293; A 19-22) and City publications (CR 236-237, 

297, 300; A 23-24). 

To allow Sturgis to assert a different set of facts than what it has affirmatively 

held to be fact for the last fifteen years undermines morality and fair dealing. If Sturgis 

was indeed granted the special power of having an office of city manager in 2007, the 

same process can be used by Citizens in this case to withdraw the special power.17 The 

Scope Motion should have been granted for this reason alone. 

B. Sturgis failed to affirmatively plead the ‘form of government’ issue. 

Sturgis cannot raise new issues for summary judgment because the issues were 

not affirmatively plead. Sturgis’ sole affirmative defense was “Respondents aver that the 

                                                 
17 “All political power is inherent in the people, and all free government is founded on 

their authority, and is instituted for their equal protection and benefit, and they have the 

right in lawful and constituted methods to alter or reform their forms of government in 

such manner as they may think proper. And the state of South Dakota is an inseparable 

part of the American Union and the Constitution of the United States is the supreme law 

of the land”. S.D. Const. art. VI § 26. 
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question posed in the Petition is not referable as a matter of law. See SDCL § 9-20-19.” 

CR 146 (at ¶ 5), A 56 (original emphasis). 

Sturgis’ argument is limited to the matters affirmatively plead. “A party has ‘a 

duty to plead’ affirmative defenses; failure to do so results in a bar to the defense.” High 

Plains Genetics Research, Inc. v. J K Mill-Iron Ranch, 535 N.W.2d 839 (S.D. 1995) 

(internal citation omitted). 

Issues in a mandamus proceeding must be affirmatively plead by the Respondent; 

the Court in Hinrichs articulated that:  

If the amount of the bonds was in fact in excess of the constitutional 

limitation, the burden would be upon the defendant to show that fact, as it 

would be a matter of defense to be affirmatively made on the part of the 

defendant. 

 

State ex rel. Hinrichs v. Olson, 30 S.D. 460, 139 N.W. 109, 11-112 (S.D. 1912). Because 

Sturgis’ form of government arguments were not affirmatively plead, this Court should 

reverse the Trial Court’s decision on the Scope Motion for this reason alone. 

The Trial Court erred by denying Citizens’ Motion Regarding Scope of 

Respondents’ Argument. Mandamus should have been entered against Bueno ordering 

her to fulfill her ministerial duties and certify the undisputed fact that there were enough 

valid signatures on the Petition. Because this error by the Court prejudices Citizens by 

abridging their constitutional right to petition the government, the South Dakota Supreme 

Court should reverse the Trial Court on this issue. 

3. The Trial Court Erred by Granting Summary Judgment. 

 The Trial Court erred by entering summary judgment.  

Summary judgment is authorized if the pleadings, depositions, answers to 

interrogatories, and admissions on file, together with the affidavits, if any, 

show that there is no genuine issue as to any material fact, and that the 
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moving party is entitled to judgment as a matter of law . . . . All reasonable 

inferences drawn from the facts must be viewed in favor of the non-

moving party. The burden is on the moving party to clearly show an 

absence of any genuine issue of material fact and an entitlement to 

judgment as a matter of law, 

 

Schwaiger v. Avera Queen of Peace Health Servs., 2006 S.D. 44, ¶ 7, 714 N.W.2d 874, 

877-78.  

In reviewing a trial court’s grant or denial of summary judgment under 

SDCL 15–6–56(c), [the Supreme Court] must view evidence in the light 

most favorable to the non-moving party and decide both whether the 

moving party has demonstrated the absence of any genuine issue of 

material fact and whether the trial court correctly decided all legal 

questions. [It makes] these determinations de novo, with no deference to 

the [trial] court’s ruling. 

 

Jorgensen Farms, Inc. v. Country Pride Coop., Inc., 2012 S.D. 78, ¶ 7, 824 N.W.2d 410 

(internal citations omitted). 

 There are five independent reasons summary judgment was inappropriate in this 

case: A) summary judgment was used as a substitute for trial, B) summary judgment is 

not an available remedy in a mandamus proceeding, C) Sturgis’ filings were procedurally 

defective, D) the Trial Court failed to liberally construe the Petition, and E) Sturgis’ 

Motion was moot. 

A. Summary judgment was used as a substitute for trial. 

“Summary judgment is not a substitute for trial; a belief that the non-moving 

party will not prevail at trial is not an appropriate basis for granting the motion on issues 

not shown to be a sham, frivolous or unsubstantiated . . . .” St. Onge Livestock Co., Ltd. v. 

Curtis, 2002 S.D. 102, ¶ 25, 650 N.W.2d 537, 543 (internal citation omitted). 

 Instead of denying the motion or even granting Sturgis’ actual motion, the Trial 

Court went beyond the scope of the noticed motion and hearing and instead declared: 
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Since the Petition for Election to Change a Municipal Government in the 

Municipality of Sturgis improperly seeks to achieve an outcome that is not 

possible, it is invalid. There is no genuine issue as to any material fact, and 

Respondents are entitled to a judgment as a matter of law. Consistent with 

the above, Respondents’ Motion for Summary Judgment is GRANTED, 

and this matter is therefore dismissed. 

 

CR 424.18 The Trial Court seemingly made a factual determination regarding the intent of 

the Petition, viewing evidence in favor of Sturgis when it was required to do so in favor 

of Citizens and by not viewing reasonable inferences in favor of Citizens as the non-

moving party. See Jorgensen, at 97.  

Nowhere in the Order does the Trial Court make a ruling or articulate anything 

about the substance of Sturgis’ motion for summary judgment (whether the Petition is an 

administrative act not subject to referendum). The Trial Court went far beyond the 

noticed Motion for summary judgment and simply declared that “Since the Petition for 

Election to Change Municipal Government in the Municipality of Sturgis improperly 

seeks to achieve an outcome that is not possible, it is invalid.” CR 424. This was not the 

issue raised in the motion made by Sturgis nor noticed for the hearing. CR 148-149. The 

Trial Court should have had the hearing on the mandamus issues prior to making its 

ruling. 

The Trial Court relied on SDCL § 9-2-3: 

 

                                                 
18 Importantly, if the Trial Court did not err and an election to change to a city manager 

form of government is a non-thing/legal impossibility, then the 2007 election to change to 

a city manager form of government had no effect because it would have been a vote for 

something that is a non-thing and has no legitimate legal status. In all candor to this 

Court, Citizens brought a quo warranto and declaratory action against the City of Sturgis 

and Mr. Ainslie in Meade County court file 46CIV22-7 on the issue of whether the 2007 

election created an office of city manager; at the time of writing this brief, the matter in 

46CIV22-7 was still pending.  
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Each municipality shall be governed by a board of trustees, a mayor and 

common council, or by a board of commissioners. A city manager may 

serve with any of the forms of government. 

 

SDCL § 9-2-3.19  

The Trial Court determined that the change that the Petition asks for “does not 

change the city’s form of government.” CR 423 (original emphasis). This is a ruling that 

should have only been made after a hearing on the mandamus action and was 

inappropriate for summary judgment – especially since the Citizens had further evidence 

for the Court to consider for the mandamus action that they were not given the 

opportunity to present to the Trial Court. T 17: 5-17; A 66. 

Not only has “City Manager” been acknowledged as a form of government by 

Sturgis itself for the past fifteen years (most recently on January 3, 2022), it has been 

                                                 
19 Sturgis argued and the Trial Court determined that, pursuant to SDCL § 9-2-3, “[t]here 

are two forms of municipal government in South Dakota; aldermanic and board of 

commissioners.” T 42:12-13; A 76. This is incorrect and should be clarified by the 

Supreme Court. “Each municipality shall be governed by a board of trustees, a mayor and 

common council, or by a board of commissioners. A city manager may serve with any of 

the forms of government.” SDCL § 9-2-3. SL 2000, ch 34, § 1 amended SDCL § 9-2-3 as 

follows:  

 

Section 1. That § 9-2-3 be amended to read as follows: 

 

9-2-3. Third class municipalities Each municipality shall be governed by a board 

of trustees – 

 

First and second class municipalities shall be governed either by, a mayor and 

common council, or by a board of commissioners, in each case with or without a. 

A city manager may serve with any of the forms of government. 

 

SL 2000, ch 34, § 1; A 41. 

 

The plain reading of the statute expresses at least three ‘forms’ of municipalities: 1) board 

of trustees, 2) mayor and common council, or 3) board of commissioners. The term 

“aldermanic” does not appear in the statute.  
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acknowledged by the state code since at least 1959 and by this Court as recently as 2014. 

CR 242-244; A 43-44; Kolda, at ¶ 2.20 

 The Trial Court erred because it went beyond the noticed Motion for Summary 

Judgment and used summary judgment as a substitute for trial on the actual mandamus 

issue. This Court should reverse the Trial Court’s grant of summary judgment based on 

this rationale alone. 

B. Summary judgment is not an available remedy in a mandamus proceeding. 

Additionally, summary judgment is not an available remedy for Sturgis in this 

mandamus action. Summary judgment is only available for “[a] party against whom a 

claim, counterclaim, or cross-claim is asserted or a declaratory judgment is sought . . . .” 

SDCL § 15-6-56(b); see also SDCL § 15-6-56(a). This mandamus action is a special 

proceeding that does not assert any claim against Sturgis, nor is it asking for a declaratory 

judgment; this mandamus action requests the Court issue a writ of mandamus to compel 

Bueno and the Sturgis Council to perform their duties. CR 1-8; See SDCL § 21-29-3. 

Although there is caselaw involving the use of summary judgment in a mandamus action, 

whether or not summary judgment is an available remedy in a mandamus action appears 

to be an issue of first impression for South Dakota. 

                                                 
20 The Trial Court disregarded SDCL § 9-14-19, which expressly acknowledges the ‘city 

manager form of government’: “[e]xcept that for those municipalities administered under 

the city manager form of government, the supervision is by the city manager.” SDCL § 9-

14-19; CR 244 (emphasis added); A 43-44. 

 



30 

“The writ of mandamus must be issued in all cases where there is not a plain, 

speedy, and adequate remedy, in the ordinary course of law.” SDCL § 21-29-2 (emphasis 

added) ; A 57.21 

The Court’s immediate resolution of this matter is incredibly important. CR 2 (at 

¶6), CR 146 (at ¶3).22 SDCL § 21-29-8 is dispositive on the issue of whether or not 

summary judgment is an available remedy in a mandamus action: 

. . . . If the answer raises only questions of law, or puts in issue only 

immaterial statements, not affecting the substantial rights of the parties, 

the court must proceed to hear, or fix a day for hearing the case. 

 

SDCL § 21-29-8 (in part) (emphasis added). SDCL § 21-29-8 requires that “the court 

must proceed to hear” a mandamus action like the one at issue here. Because this statute 

is specific to mandamus proceedings and applies when an “answer raises only questions 

of law”, summary judgment is foreclosed as an available remedy.23  

                                                 
21 Sturgis briefed: “This analysis does not leave Petitioners without recourse. To change 

the form of government Petitioners could run for City Council. If a majority of the City 

Council subscribes to Petitioners’ beliefs, the Council may afford the City Manager his 

due process rights and remove him from office. Once the Manager is removed from 

office, Petitioner [sic] are free to seek a change in form of government”. CR 165-166. 

Not only does Sturgis admit that there can be a change in form of government as desired 

by Citizens, Sturgis argues that first Citizens must run for office, be seated in office, and 

then terminate the individual employee before changing the form of government to 

remove the office of city manager. Such a course of action certainly is not a “plain, 

speedy, and adequate remedy . . . .” as contemplated in SDCL § 21-29-2. 

 
22 If an election is to be had, the election should have taken place no later than Sturgis’ 

annual election on April 12, 2022 (pursuant to SDCL § 9-10-1) or by February 3, 2022 

(pursuant to SDCL § 9-11-6). 

 
23 This is because a mandamus action is used to effectuate quick results. To allow a 

mandamus action to be bogged down with motions practice (for example a 28 day notice 

period for summary judgment pursuant to SDCL § 15-6-56(c)) would defeat the very 

purpose of a mandamus action. “The rules of statutory construction dictate that statutes of 

specific application take precedence over statutes of general application.” In re Estate of 

Hamilton, 2012 S.D. 34, ¶ 12, 814 N.W.2d 141 (internal citations omitted). 
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 The Trial Court erred by granting summary judgment in this matter, and for this 

reason alone the Supreme Court should reverse the Trial Court.   

C. Sturgis’ filings were procedurally defective. 

 Citizens argued to the Trial Court that Sturgis’ “Statement of Material Facts 

About Which There Is No Genuine Dispute” (hereinafter referred to as “Sturgis’ SUMF”) 

was procedurally defective. CR 221-222; T 39:12-16; A 58-59. The law requires: 

A party moving for summary judgment shall attach to the motion a 

separate, short, and concise statement of the material facts as to which the 

moving party contends there is no genuine issue to be tried. Each material 

fact in this required statement must be presented in a separate numbered 

statement and with appropriate citation to the record in the case. 

 

SDCL § 15-6-56(c)(1) (emphasis added). Sturgis’ SUMF is procedurally defective 

because there is not a single citation to the record despite the clear requirement that each 

statement include an “appropriate citation to the record . . . .” Id. Citizens expressly 

objected on these grounds. CR 221-223. Sturgis’ request for summary judgment should 

have been denied for this reason alone as a matter of law, and the Trial Court committed 

reversible error by not denying summary judgment on this ground. CR 221-222; T 39:12-

16; A 75. 

D. The Trial Court failed to liberally construe the Petition. 

Citizens used the same process and petition procedure used in 2007 when Sturgis 

held an election on the issue of changing to a “City Manager form of government”, which 

Sturgis has held itself out to be since 2007. CR 234-237, 255-256, 263, 274, 293, 297, 

300; A 7-22.  

The Trial Court incorrectly analyzed the Petition under the requirement to 

liberally construe it. “The petitions herein provided for shall be liberally construed, so 
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that the real intention of the petitioners may not be defeated by a mere technicality.” 

SDCL § 2-1-11 (emphasis added).24 

The Trial Court did not consider the real intention of the petitioners. HT 43:6-

45:19; A 77-79. The Trial Court confused the issues of removing the city manager as an 

individual employee with terminating the office of the city manager. HT 45:11-46:9; A 

79-80. The Petition should not be abridged and its intent is clear: terminate the office of 

the city manager.25 

The Petition submitted by Citizens seeks to have an election on the simple issue 

of whether Sturgis should have an office of city manager. 

Despite using the same process that was used in 2007, executing the Addendum, 

passing Resolutions 2022-08 (acknowledging “city manager form of government”) and 

2022-11 (legislatively construing the Petition’s intent), and despite acknowledging that 

the Petition contains enough signatures for certification, Bueno and the Sturgis Council 

refused to certify the Petition and schedule an election. 26 

The Trial Court erred by entering summary judgment without liberally construing 

the Petition in favor of Citizens, and should be reversed. 

                                                 
24 At one point, the Trial Court seemed to understand liberal construction as only 

applicable to signature validation (the Court stated “I think that’s where liberal 

construction comes from”), as opposed to “the real intention of the petitioners”. HT 

44:12-22; A 78. 
 
25 Recall that, even if the voters terminated the office of the city manager, the current 

person employed as city manager still is employed pursuant to the Addendum. 

 
26 It is noteworthy that, despite Sturgis’ legislative determination of the Petition’s intent as 

well as the express language on the Petition itself, Sturgis’ Response to Affidavit and 

Application for Writ of Mandamus denied that the intent of the Petition was to change 

Sturgis’ government to “an aldermanic form of government without a city manager.” CR 

2 (at ¶5), CR 146 (at ¶4). This denial also created a disputed material fact. 
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E. Sturgis’ Motion was moot. 

 The sole affirmative defense in City’s Response to Affidavit and Application for 

Writ of Mandamus asserted that “[t]he question posed in the Petition is not referable as a 

matter of law. See SDCL § 9-20-19.” CR 146. City’s Motion for Summary Judgment 

stated: “There are no genuine questions of material fact and the question posed in the 

Petition for Election to Change Municipal Government in the Municipality of Sturgis is 

not, as a matter of law, subject to referendum.” CR 148. Sturgis’ motion is solely based 

on the premise that going from an aldermanic government with a city manager to an 

aldermanic government without a city manager is an administrative decision not subject 

to referendum pursuant to SDCL § 9-20-19. CR 151, 174, 205, 207.  

However, Citizens pointed out and Sturgis later admitted that the Petition at issue 

in this case was not a referendum: 

A petition for change of form of government under SDCL Chapter 9-11 

does not fit within the definition of either an initiative or a referendum. A 

vote for change of government does not propose a new ordinance, law, or 

repeal an existing ordinance or law as required to be an initiative. While 

the City has specific ordinances addressing the type of government, these 

ordinances are not the basis of the Petition. CR 218-220; 378. 27 Sturgis 

never amended its motion. With Sturgis’ admission that the Petition was 

not a referendum, City’s Motion for Summary Judgment became moot and 

should have been denied on this basis alone as a matter of law.28  

 The South Dakota Supreme Court should correct the Trial Court’s errors. 

                                                 
27 “It is well-established that a party . . . may make admissions in a brief which are 

binding upon the party and estops the party from denying the admission . . . .” Estate of 

Tallman, Matter of, 1997 S.D. 49, 562 N.W.2d 893, 897 (internal citations omitted). 

“[T]he initiative is the people's ‘right to propose measures’ while the referendum is the 

people's right 'to require that any laws which the legislature may have enacted shall be 

submitted to a vote of the electors of the state before going into effect.” Brendtro v. 

Nelson, 2006 S.D. 71, 720 N.W.2d 670 (internal citation omitted). 

 
28 Even if this Court finds summary judgment was appropriately entered, the Trial Court 

granting the motion had no effect on the underlying Mandamus action since the Petition 

was not a referendum. 
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 CONCLUSION 

Bueno improperly ignored her ministerial duties of certifying whether there are 

enough valid signatures and improperly acted in a quasi-judicial manner to insert her 

subjective opinion to independently adjudicate the Petition to be invalid without 

providing Citizens any due process. 

The blessings of a free government in Sturgis can only be maintained by ensuring 

the fundamental rights of self-governance and the right to petition are not abridged. All 

that Citizens ask for in this mandamus action is to let the people vote on whether Sturgis 

should have an office of city manager.  

This Court should let the people of Sturgis have an election by modifying the 

Memorandum Decision and Order to be a writ of mandamus directing Bueno to certify 

there are valid signatures on the petition from at least fifteen percent of the voters, direct 

Bueno to present the Petition to the Sturgis Council, and direct the Sturgis Council to 

schedule an election pursuant to either SDCL 9-10-1 or 9-11-6. A writ of mandamus 

resolves all other issues presented in this matter. Alternatively, this Court should reverse 

the Trial Court on all matters presented herein. 

Dated this 29th day of July, 2022. 

BENNETT MAIN GUBBRUD & WILLERT, P.C. 

Attorneys for Tammy Bohn, Justin Bohn, and Brenda 

Vasknetz 

 

 

By:      

            Kellen B. Willert 

618 State Street 

Belle Fourche, SD 57717 

Telephone: (605) 892-2011 

Email: kellen@bellelaw.com   
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