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PRELIMINARY STATEMENT

Plaintiff/ Appellant, Jill Robinson-Podoll f/k/a Jill Robinson-Kuchta, will be
referred to as “Robinson”; Defendants/Third-Party Plaintiffs/Appellee, Harmelink, Fox
& Ravnsborg Law Office and Wanda L. Howey-Fox, will be referred to as “Fox”; Third-
Party Defendant/Appellee, Yankton County, South Dakota, will be referred to as
“Yankton County.” References to pleadings and other documents in the underlying
record, Jill Robinson-Podoll f/k/a Jill Robinson-Kuchta vs. Harmelink, Fox &
Ravnsborg, et. al., Yankton County Civil File No. 16-0079, will be supported by a
citation to the settled record (““SR”). The transcript of the July 17th, 2017, Motions
Hearing - Motion to File Amended Answer, will be referred to as (“MHT?”) followed by
page and line number(s). The transcript of the September 20th, 2017, Summary
Judgment Hearing will be referred to as “SJT” followed by page and line number(s).

JURISDICTIONAL STATEMENT

Robinson appeals from the order granting Defendants/Third-Party Plaintiffs’
motion for leave to file amended answer entered by the trial court on September 20,
2017, the trial court’s oral order granting Defendants/Third-Party Plaintiffs’ motion for
summary judgment issued on September 20, 2017 and subsequent Judgment of Dismissal
entered by the trial court on September 25, 2017. (SJT, 14:10-21), (SR-271).
Defendants/Third-Part Plaintiffs’ noticed entry of the Judgment of Dismissal on
September 25, 2017. (SR-273). Robinson filed her Notice of Appeal on October 24,
2017. (SR-277). The Court has jurisdiction pursuant to SDCL 88§ 15-26A-3(4); 15-26A-

4; 15-26A-6.
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STATEMENT OF THE LEGAL ISSUES

1) Whether Robinson was prejudiced by the trial court allowing
defendants/third-party plaintiffs to amend their answer to include a
previously unpled affirmative defense?

The trial court held that there would be no prejudice to Robinson
and allowed defendants/third-party plaintiffs to amend their answer to
include the affirmative defense of statute of repose.

Most relevant cases and authority:

SDCL 8§ 15-6-15(a)

McDowell v. Citicorp Inc., 2008 S.D. 50

Prairie Lakes Health Care Sys. v. Wookey, 1998 S.D. 99

2 Whether this Court’s ruling in Pitt-Hart overrules thirty years
of legal malpractice jurisprudence holding that SDCL § 15-2-14.2 is a
statute of limitation subject to the continuing representation doctrine?

The trial court held that the Pitt-Hart decision eliminated the
continuing representation doctrine (adopted in 1988) and prohibits any
circumstances that will delay or toll the commencement or running of
SDCL § 15-2-14.2.

Most relevant cases and authority:

SDCL § 15-2-14.2

Pitt-Hart v. Sanford USD Med. Ctr., 2016 S.D. 33
Williams v. Maulis, 2003 S.D. 138

Schoenrock v. Tappe, 419 N.W.2d 197 (S.D. 1988)

STATEMENT OF THE CASE AND FACTS
Robinson commenced the underlying legal malpractice action on January 27,
2016 when Fox’s counsel returned Admissions of Service related to the Summons and
Complaint. (SR-172, 1 1), (SR-10), (SR-11). Robinson’s Complaint alleged professional
negligence against Fox for failing to properly serve all defendants in order to preserve all
legal claims held by her; failing to possess the knowledge and skill ordinarily possessed
by attorneys in good standing engaged in handling personal injury claims in South

Dakota; failing to use the care and skill ordinarily exercised under similar circumstances
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by attorneys in good standing handling personal injury claims in South Dakota; failing to
identify and locate all appropriate defendants in a timely and appropriate manner; failing
to advise their client that handling her claim may require knowledge, skill, and expertise
beyond that possessed by the Fox; failing to initiate a legal claim against all appropriate
defendants within the statute of limitations; subordinating their client’s interests to the
conflicting interests of the jointly represented bankruptcy trustee and estate; failing to
refer their client to an attorney possessing the special knowledge, skill, and expertise
required to handle her personal injury claim; failing to be diligent in an effort to
accomplish the purposes for which they were employed; failing to properly preserve all
of their client’s claims; failing to keep their client reasonably apprised of the status of her
claim; failing to make reasonable efforts to settle their client’s claim; failing to inform the
bankruptcy trustee of a potential legal malpractice claim against Fox resulting from their
failure to serve a defendant before the statute of limitations ran on the underlying
personal injury action resulting from an April 28, 2007 motor vehicle accident. (SR-2, |
32)

Fox provided Yankton County with the Summons and Complaint for service on
the named defendants on April 23, 2010. (SR-2, 1 15.) April 23 was a Friday and only six
days before the statute of limitations on the underlying personal injury action expired.
(SR-2, 1 16.) However, Fox thought that the sixty (60) day extension provided by SDCL
8§ 15-2-31 for service of the summons and complaint applied because she placed the
documents in the hands of the Sheriff’s Department in the county where the defendants
resided. (Deposition of Wanda Howey-Fox, 40: 7-14.) If SDCL § 15-2-31 applied, the

statute of limitation would not expire until June 29, 2010. (SR-172, {5.)
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Yankton County was able to serve Michelle Mitchell on April 24, 2010 but was
unable to locate Chelsey Ewalt because she had moved to Codington County and no
longer lived in Yankton County. (SR-2, { 17-18.) The Codington County Sheriff’s
Department eventually served Ewalt on May 25, 2010 in Watertown, South Dakota, after
the statute of limitations had expired. (SR-2, 1 19.) The trial court granted summary
judgment in favor of Ewalt on February 17, 2011 based on invalid service before
expiration of the statute of limitations. On February 28, 2011, Fox filed a petition for
discretionary appeal with the Clerk for the South Dakota Supreme Court. This Court
issued an Order granting Fox’s petition for discretionary appeal on March 31, 2011.
(Appeal #25912.)

This Court considered the case on briefs on October 3, 2011 and issued an
opinion on January 4, 2012. The opinion remanded the case back to the trial court for a
jury trial to determine the county where Ewalt “usually or last resided” as that issue
would control the application of SDCL 15-2-31 and the sixty-day extension period,
which would determine whether the statute of limitations barred Robinson’s claim. Jill
Robinson formerly known as Jill Robinson-Kutcha v. Michelle M. Mitchell and Chelsey
A. Ewalt, 2012 S.D. 1, { 15.

A jury trial took place on February 11, 2013 and returned a verdict that
determined Ewalt “usually or last resided” in Codington County not Yankton County.
(SR-177, Ex. J), (SR-172, P.3 4 2.) The trial court granted summary judgment in Ewalt’s
favor and issued a judgment of dismissal on April 5, 2013. (SR-177, Ex. M at P. 4.)

Robinson commenced the underlying legal malpractice action on January 27,
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2016. The original Answer, to Robinson’s Complaint, filed by Fox contained four
defenses but failed to raise any affirmative defenses including the statute of limitations.
(SR-12, 1 6-8.) Robinson and Fox filed motions for leave of court to amend their
complaint and answer. (SR-59), (SR-50.) Robinson sought to amend her complaint to
include a claim of professional negligence against Fox for loaning a current client
(Robinson) money and taking her diamond anniversary ring as collateral, which was
worth far more than the $3,800 Fox had loaned Robinson. (SR-103, { 32 (m).) Fox
sought to amend their answer to include the affirmative defense of statute of repose. (SR-
50.) The Court granted both parties’ motions to amend and issued an order on September
9, 2017. (SR-267.)

Fox filed a motion for summary judgment on August 22, 2017 and a hearing on
that summary judgment motion was held on September 20, 2017. (SR-113), (SJT, 1:10-
11.) The trial court issued an oral bench ruling granting Defendants/Third-Party
Plaintiffs’ motion for summary judgment. (SJT, 14:10-21.)

STANDARD OF REVIEW

In reviewing a grant or a denial of summary judgment under SDCL 15-6-56(c),
this Court must determine whether the moving party has demonstrated the absence of any
genuine issue of material fact and showed entitlement to judgment on the merits as a
matter of law. The evidence must be viewed most favorably to the nonmoving party and
reasonable doubts should be resolved against the moving party. The nonmoving party,
however, must present specific facts showing that a genuine, material issue for trial
exists. This Court’s task on appeal is to determine only whether a genuine issue of

material fact exists and whether the law was correctly applied. Keegan v. First Bank, 519
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N.W.2d 607, 610-11 (S.D. 1994).

It is well settled that “summary judgment is proper on statute of limitations issues
only when application of the law is in question, and not when there are remaining issues
of material fact.” Greene v. Morgan, Theeler, Cogley & Petersen, 1998 S.D. 16, { 6, 575
N.W.2d 457, 459 (citing Kurylas, Inc. v. Bradsky, 452 N.W.2d 111, 113 (S.D. 1990)).
Generally, statute of limitations questions are left for the jury. 1d. Summary judgment is
therefore improper where there is a dispute of material fact which would affect the
application of the statute of limitations. Schoenrock v. Tappe, 419 N.W.2d 197 (S.D.
1988) (emphasis added).

ARGUMENT
I.  The trial court erred when it ruled that Robinson would not be prejudiced by
allowing the defendants/third-party plaintiffs to amend their answer to
include the affirmative defense of statute of repose.

The most important consideration in in determining whether a party should be
allowed to amend a pleading is whether the nonmoving party will be prejudiced by the
amendment. McDowell v. Citicorp Inc., 2008 S.D. 50, 116. The court should focus its
inquiry on “whether the nonmoving party has a fair opportunity to litigate the new issue
and to offer additional evidence if the case will be tried on a different point.” Id.

A defendant ordinarily has a duty to plead any affirmative defenses and failure to
do so will result in the defense being waived and barred. Prairie Lakes Health Care Sys.
v. Wookey, 1998 S.D. 99, 1 29. This Court has long recognized that SDCL § 15-2-14.2 is
a statute of limitation and an affirmative defense. See, Greene v. Morgan, Theeler,
Cogley & Petersen, 1998 S.D. 16; Keegan v. First Bank, 519 N.W.2d 607, (S.D. 1994);

Cooper v. James, 2001 S.D. 59. The original Answer filed by Fox does not raise the
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statute of limitations or any other affirmative defense. (SR-12, { 6-8). According to
counsel for Fox, they intentionally did not raise the statute of limitations as an affirmative
defense at the time of filing their Answer, because it did not apply according to the
continuing representation doctrine. (MHT 4:19-21).

The claimed change in law relied upon by Fox to support their motion to amend
was handed down by this Court on April 13, 2016, less than two months after the Answer
was filed in our case. However, Fox waited almost fifteen months after the holding in
Pitt-Hart was issued before they filed their motion to amend. (SR-50.) Fox did not
request leave of court to change a previously pled statute of limitations affirmative
defense to that of a statute of repose but instead sought to amend their Answer to assert
an entirely new affirmative defense, statute of repose. (SR-291, P. 2), (SR-53).

Allowing Fox to wait almost fifteen months to amend their Answer to include the
affirmative defense of statute of repose based on a claimed change or clarification in law
that occurred only two months after filing their original Answer, was unduly prejudicial
to Robinson as evidenced by the trial court’s subsequent ruling granting Fox’s motion for
summary judgment based on the statute of repose. Fox’s attempted reliance and offered
application of Pitt-Hart to our case is not the form of “justice” the legislature intended
when it passed SDCL § 15-6-15(a).

1. Pitt-Hart’s application to legal malpractice claims should avoid

manifest injustice.

“[T]he analysis of our previous malpractice cases remains largely undisturbed.”
Pitt-Hart v. Sanford USD Med. Ctr., 2016 S.D. 33, 1 26. The ramifications of the trial

court’s findings are substantial and make this Court’s statement immediately above
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untrue. Ceasing application of the continuing representation rule abrogates thirty years of
prior legal malpractice precedent. See, Schoenrock v. Tappe, 419 N.W.2d 197, 200 (S.D.
1988) (holding “that the continuous treatment doctrine applies not only to medical
malpractice actions but is also extended to legal malpractice actions™). The trial court’s
failure to effectively analyze the case under the continuing tort doctrine sets the stage for
future injustice against the public by attorneys. If the trial court’s findings are affirmed,
legal malpractice suits must be filed prior to maturation and validity, resulting in a flood
of unnecessary legal malpractice litigation.

A The Continuing Representation Doctrine Saves Robinson’s Claim

In 1988, this Court was confronted with whether the continuing representation
doctrine should be applied to prevent the “statute of limitations” from running in a legal
malpractice case.! Schoenrock, 419 N.W.2d at 199-200. The Court held that the
“continuous treatment doctrine” applies not only to medical malpractice actions, but also
extends to “legal malpractice actions.” Id. at 200. The Schoenrock Court analyzed SDCL
§ 15-2-14.2, identical in 2018 as it then existed in 1988, and concluded it was an
“occurrence rule” holding that the continuing representation doctrine could apply to
prevent it from running until legal representation ceases. Id. (citing Wells v. Billars, 391
N.W.2d 668 (S.D. 1986)).

Thirteen years later, this Court reiterated its adoption of the “continuing treatment
doctrine” in determining the applicable limitation period in a legal malpractice action.

Cooper v. James, 2001 S.D. 59, 1 9 (citing Shoenrock, 419 N.W.2d at 200). The Cooper

1 It must be noted that the Court in Pitt-Hart clearly articulates that the medical malpractice statute is a
“statute of repose.” Pitt-Hart, 2016 S.D. 33 at { 21.
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Court relied upon the rule set forth in Green v. Morgan, Theeler, Cogley & Petersen.,
1998 S.D. 16, 1 13. The Court held that the continuous representation doctrine in a legal
malpractice action applies when:

Clear indicia of an ongoing, continuous, developing, and dependent

relationship between the client and the attorney. This relationship is one

which is not sporadic but developing and involves a continuity of the

professional services from which the alleged malpractice stems.

Furthermore, the application of this doctrine should only be applied where

the professional's involvement after the alleged malpractice is for the

performance of the same or related services and is not merely continuity

of a general professional relationship.

Green v. Morgan, Theeler, Cogley & Petersen, 1998 S.D. 16 at { 16 (citing Keegan v.
First Bank, 519 N.W.2d 607, 613 (S.D. 1994)).

“To affirm the grant of summary judgment, we must be convinced that no genuine
issue of material fact exists that the professional service had been terminated or that no
services were rendered that stemmed from the alleged malpractice.” Cooper, 2001 S.D.
59 at 1 10. The continuing representation doctrine applies favorably to Robinson’s claim.
If the Court extends application of the Continuous Representation Doctrine to this claim,
it must survive.

On April 28, 2007, Robinson was involved in an automobile accident. Defendant
Fox was retained to represent Robinson. At the time, Defendant Fox was a Partner of the
Harmelink, Fox & Ravnsborg Law Firm. On Robinson’s behalf, Defendant Fox
demanded $250,000 in damages in the Complaint filed against Defendant Ewalt. “The
three-year statute of limitations for Robinson’s personal injury action ran on April 29,
2010.” Robinson v. Mitchell, 2012 S.D. 1, 1 13 (citing SDCL 15-6-6(a)). Defendant Fox
failed to serve the proper Defendant “within the statute of limitations.” Robinson, 2012

S.D. 1 at §13. This Court, however, remanded the case because the determination of
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where the Defendant “usually or last resided” was a jury question, which controlled the
application of SDCL§ 15-2-31. Robinson, 2012 S.D. 1 at { 15.

On February 11, 2013, the jury determined the issue of Defendant Ewalt's
residence unfavorable to Robinson. (SR-177, Ex. J.) Robinson did not get the benefit of
SDCL 8§ 15-2-31 or its sixty-day time extension, and she forever lost her claim against the
proper party due to Defendant Fox’s failure to timely file her claim and serve the proper
party or parties in the statutory prescribed fashion. Defendant Fox’s negligence was not
determinable until the jury verdict issued on February 11, 2013. At a minimum, all
representation of Robinson by Defendant Fox, until February 11, 2013, stemmed from
her professional negligence. Worthy of note, Defendant Fox represented Robinson until
February 12, 2015, the date Judge Eng signed an Order Granting Motion to Withdraw as
Attorney for Plaintiff in Yankton County Civil File No. 10-242. (SR-177, EX. J.)

Robinson filed suit against Defendant Fox on January 27, 2016, within three years
of the date that Fox’s negligence was determined to have occurred. Robinson alleges that
Defendant Fox’s professional negligence caused her injury, namely she has been forever
barred from bringing her personal injury suit and recovering her damages sustained due
to Defendant Fox’s malpractice, i.e. failing to file suit in timely manner.

The trial court’s ruling is confusing, but it expressly grants Fox’s argument that
Plaintiff's claims against Defendant Fox are time-barred. The court did not produce
Findings of Fact and Conclusions of Law, a Memorandum Decision, nor any other
memoranda articulating its rationale. The trial court found, via an oral finding in Court,
“I agree with the argument of Mr. Fuller that the occurrence was properly articulated in

his brief and in his argument to the Court. I’m going to grant judgment at this time for
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both the Defendant Howey-Fox, et al, and the Yankton County.” SJT 15: 18-22. Mr.
Fuller, argues that the professional negligence action must have been brought by
Robinson on April 29, 2013. (SR-117, P. 6, 11.) If this Court finds that the statute ran
on April 29, 2013, as argued by Fox, precedent will be set requiring potential plaintiffs to
file suit before, or shortly after, a claim is even viable. Defense counsel will attack these
suits with motions to dismiss alleging the claim is not ripe because the elements of the
underlying cause of action are not satisfied.

The trial court in adopting Fox’s argument(s), is convinced that the Pitt-Hart
decision forever prohibits the application of the continuing representation doctrine in a
professional negligence case under any circumstances. However, the Pitt-Hart Court
does apply the facts of the case to the continuous-treatment rule:

Even if the [continuous-treatment] rule did apply, it is undisputed that Pitt-

Hart received treatment from two providers unaffiliated with Sanford - let

alone the same physician or clinic -- after his discharge from Sanford on

November 13, 2009. Therefore, the continuous treatment rule cannot toll

SDCL 15-2-14.1’s two-year period of repose, nor should it under the facts

of this case.

Pitt-Hart, 2016 S.D. 33 at § 24. Although application of the continuing-treatment rule in
Pitt-Hart resulted in not tolling SDCL §15-2-14.1, the fact that this Court undertook its
analysis bolsters Robinson’s argument, i.e. the continuing representation doctrine is not
forever foreclosed from application. In this case, engaging in similar analysis can only
yield a result that tolls SDCL § 15-2-14.2.

Fox, and trial court in adopting Fox’s arguments, put a lot of stock in the fact that
SDCL 8 15-2-14.1 “is an occurrence rule, which begins to run when the alleged negligent
act occurs, not when it is discovered.” (SR-117, P. 4, 1 1.) (citing Pitt-Hart, 2016 S.D.

33 at 1 19). Dating back to 1988, when this Court first adopted the continuing
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representation doctrine, the Court also found that SDCL § 15-2-14.2 was an “occurrence
rule”. See, Schoenrock, 419 N.W.2d at 199-200. None the less, for the past 30 years this
Court has consistently applied the continuous representation doctrine when analyzing
whether a legal malpractice case is time-barred.> Robinson’s case presents a set of facts
demonstrating a “clear indicia of an ongoing, continuous, developing, and dependent
relationship between the client and the attorney ...”” Schoenrock, 419 N.W.2d at 201.
Robinson’s case also meets the requirements of the continuous representation doctrine as
further qualified in Bosse v. Quam, 357 N.W.2d 8 (S.D. 1995).

B. The Trial Court’s Failure to Apply the Continuing Tort Doctrine
Promotes Future Injustice to the Public by Attorneys

In the event the Court decides to foreclose application of the continuing
representation doctrine, the continuous tort doctrine still applies to save Robinson’s cause
of action. If the facts of this case do not delay the statute from commencing or toll its
running, attorneys are provided with a roadmap to commit malpractice and avoid liability
at the expense of their clients. “While the continuous-treatment rule does not apply to a
statute of repose, the continuing-tort doctrine does.” Pitt-Hart, 2016 S.D. 33 at 1 26. One
of the torts alleged by Robinson was not completed, at the earliest, until February 11,
2013, the date the jury decided Defendant Fox failed to comply with SDCL § 15-2-31.
“When the cumulative result of continued negligence is the cause of the injury, the statute
of repose cannot start to run until the last date of negligent [representation].” Id. (citing

Cunningham v. Huffman, 609 N.E.2d 321, 325 (11l. 1993); Wells v. Billars, 391 N.w.2d

2Williams v. Maulis, 2003 SD 138; Cooper v. James, 2001 SD 59; Green v. Morgan, Theeler, Cogley &
Petersen, 1998 SD 16; Keegan v. First Bank, 519 N.W.2d 607 (S.D. 1994); Kurylas, Inc. v. Bradsky, 452
N.W.2d 111 (S.D. 1990); and Schoenrock v. Tappe, 419 N.W.2d 197 (S.D. 1988).
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668, 672 n.1 (S.D. 1986)).

In Schmiedt v. Loewen, this Court articulated in a medical malpractice case, that if
the negligence involves a continuing tort involving a continuing injury, the statute of
limitations does not begin to run until the wrong terminates. 2010 S.D. 76, { 11 (citing
Alberts v. Giebink, 299 N.W.2d 454, 456 (S.D. 1980)). “In Beckel, we stated that the
continuing tort theory is ‘one exception,” under which the statute of limitations does not
begin to run until the wrong terminates.” Schmiedt, 2010 S.D. 76 at { 13 (citing Beckel v.
Gerber, 1998 S.D. 48, 1 10).

In our case, the wrong did not terminate and the occurrence did not exist until
February 11, 2013, i.e. the date the jury decided Defendant Fox failed to comply with
SDCL § 15-2-31. From this date, Plaintiff had three years to commence her cause of
action, which she complied with. How can our legal system require Robinson to pursue a
legal malpractice case before the door to her personal injury claim was legally shut?
Moreover, how can our legal system require Robinson to pursue a legal malpractice case,
much less find a lawyer willing to take the case before the claim was even viable. Prior
to the jury determination, Robinson was unable to prove the four elements requisite to
prevail on a legal malpractice claim.®

Unlike medical malpractice, legal malpractice is not as immediately apparent. An

3 To establish legal malpractice, the plaintiff must prove:

1) the existence of an attorney-client relationship giving rise to a duty;

2) that the attorney, either by an act or a failure to act, violated or breach that duty;
3) that the attorney's breach of duty proximately caused injury to the client; and

4) that the client sustained actual injury, loss or damage.

Grand State Prop., Inc. v. Woods, 1996 SD 139, { 15 (citing Haberer v. Rice, 511 N.W.2d 279, 284 (SD
1994)).
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untrained layperson can readily identify injury caused to them by medical malpractice.
The injury could result from an operation on the wrong body part, a hospital fall, failure
to completely suture a wound resulting in injury or death, etc. Conversely, an untrained
layperson is unable to recognize the precise moment their attorney acted negligently.
How can we expect the public to recognize that a legal malpractice claim potentially
exists, while the issue giving rise to the potential claim is still being litigated - before the
claim is even viable? Just like leaving a foreign object in the medical malpractice sense
triggers the continuing tort doctrine, so to should ensuing litigation, appeals, and trials
caused by an attorney’s negligence trigger its application in the legal malpractice context.
See, Schmiedt, 2010 S.D. 76, at { 16 (considering whether a hemoclip was a foreign
object triggering the continuing tort doctrine).

The fact Defendant Fox was under a legal duty to try to a local jury whether she
complied with SDCL § 15-2-31 is continued negligence and only required as a result of
her past negligence.

The next decision, Schoenrock, supra, is important because it notes that

the act or omission begins the running whether the act could have been

later cured or not. Of course, an attorney is under a duty to correct the

act because he or she is continuing to represent the client on the same

matter then the statute of limitations is tolled.

Kurylas, Inc. v. Bradsky, 452 N.W.2d 111, 115 (S.D. 1990) (emphasis added). The date
Defendant Fox’s representation stemming from the malpractice ended is the date the

statute of repose commences, which is February 11, 2013 at the earliest.

C. If the Trial Court’s Ruling is Affirmed, the Ramifications to Current
Jurisprudence will be Wide Sweeping.

The trial court's decision, if affirmed, will result in wide sweeping change to
professional negligence law, as well as the duties and obligations of an attorney to their
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client. Recall, this Court stated, “the analysis of our previous malpractice cases remains
largely undisturbed.” Pitt-Hart v. Sanford USD Med. Ctr., 2016 S.D. 33, { 26. If true,
this Court should reverse the lower court’s ruling as the failure to do so will largely
disturb long standing prior malpractice jurisprudence.*

If the lower court is affirmed, South Dakota attorneys will now be obligated to
counsel their clients to file malpractice cases before the cause of action even exists. If
Fox’s argument(s) are accepted, Robinson would have been compelled to file her
malpractice case largely before she could even satisfy the elements required for a
professional negligence claim. Specifically, Robinson would have been unable to prove
elements 2, 3, and 4 of her malpractice case had she filed suit on or before April 29, 2013
as proposed by Fox. (SR-117, P. 6,  1.); see also, Grand State Prop., Inc. v. Woods,
1996 S.D. 139, { 15. Of course, this matter becomes even more complicated when
analyzing whether an attorney can lawfully (much less practically) file a malpractice case
against a fellow professional when unable to satisfy the required cause of action elements
without reliance on future speculation.

Affirmation of the trial court’s ruling will result in a floodgate of litigation, or
alternatively, the public’s loss of a legal remedy for wrongs forced upon them that are
worthy of a legal recourse. As demonstrated by the facts of this case, Robinson
apparently should have been counseled by Defendant Fox to seek outside malpractice

representation on or about April 29, 2010. This being the date that Fox alleges she

4 The continuous representation doctrine was first recognized in the area of medical malpractice. The
continuing treatment rule in the medical malpractice area was accepted in Alberts v. Giebink, supra, and
more fully developed in Wells v. Billars, 391 N.W.2d 668 (S.D. 1986). Schoenrock, supra, was the case
which adopted the medical continuing treatment doctrine and extended it to legal malpractice actions.
Kurylas, Inc. v. Bradsky, 452 N.W.2d 111, 115 (S.D. 1990).
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engaged in “the last culpable act or omission.” If the lower court is affirmed, Robinson
would have been required to file her malpractice suit against Fox by April 29, 2013. (SR-
117,P. 6, 11.) Recall that the jury did not determine that Fox failed to comply with
SDCL § 15-2-31 until February 11, 2013. According to the trial court, Robinson had 77
days to file her malpractice suit (time between February 11, 2013 to April 29, 2013) from
the date the claim became viable, i.e. February 11, 2013. In any event, this case certainly
demonstrates it is not beyond the realm of plausibility that prospective malpractice
litigants will have to file suit before their claim is viable.

Robinson’s case further demonstrates, going forward, that attorneys will need to
counsel clients to investigate malpractice lawsuits against them prior to viability.
Whenever there is an unfavorable ruling for an attorney’s client, regardless of access to
future courts to effectuate/request redress, are we placing an affirmative duty on attorneys
to advise clients to seek malpractice counsel? Would competent malpractice counsel
consider taking the case if it is not currently viable? Would competent malpractice
counsel file and preserve a malpractice case if unable to prove the required elements
without speculating as to future occurrence(s)? If a malpractice attorney agrees to take
the case pre-viability, would the original attorney (maybe negligent) still be required to
represent the client in an effort to obtain a future favorable ruling/judgment/order that
kills the case? Would litigants, like Robinson, lose access to meaningful justice because
the facts entitling her to legally justified relief were delayed due exclusively to the actions
of their legal counsel, like attorney Howey-Fox? Affirmation of the trial court’s ruling
results in wide scale interruption of long standing professional negligence jurisprudence.

Robinson presents this Court with a set of facts which easily demonstrate the irrational
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results which will ensue if the trial court is affirmed.
CONCLUSION
The statute of limitations or repose, whether tolled or delayed, did not begin to
run, or commence until at least February 11, 2013. Long standing legal precedent
unanimously confirms that Robinson should be given her day in court. The devastating
effects that affirmation of the trial court's ruling will have are overwhelming, far
reaching, and detrimental to the interests of the public. Either the continuous
representation doctrine or the continuing tort doctrine provide this Court with the
rationale necessary to save Robinson’s cause of action and reverse the trial court’s ruling.
Respectfully submitted this 6th day of April 2018.
CHRISTOPHERSON, ANDERSON,

PAULSON & FIDELER, LLP

/sl Casey W. Fideler
Casey W. Fideler

509 S Dakota Ave.
Sioux Falls, SD 57104
casey@capflaw.com

JOHNSON EIESLAND LAW OFFICES, P.C.

/s/ Robert J. Rohl

Robert J. Rohl

4020 Jackson Blvd.
Rapid City, SD 57702
rir@johnsoneiesland.com

Attorneys for Plaintiff/Appellant
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HLL ROBINSON-PODOLL {/k/a TTLL
ROBINSON-KUCHTA,

Plaintiff,
Vs,
: ORDER GRANTING
HARMELINK, FOX & RAVNSBORG DEFENDANTS/THIRD-PARTY
LAW OFFICE and WANDA L. HOWEY- : PLAINTIFFS MOTION FOR
FOX, LEAVE TO FILE AMENDED
; ANSWER AND PLAINTIFF'S
Defendants/Third-Party MOTION TO AMEND
Plaintiffs, : COMPLAINT
VE.

YANKTON COUNTY, SQUTH DAKOTA,
Third-Party Defendant,
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A hearing on Defendants’/Third-Party Plaintiffs” Motion for Leave to File
Anmended Answer, as well as a hearing on Plamtiffs Motion to Amend Complaing tock
place on July 17, 2017, at 3:30 p.an., at the Minnehaha County Courthouse, the Honorable
Tohn R, Pekas presiding. All parties appeared through their respective counsel of record.

The Court has reviewed the parties’ filings and submissions, heard arguments of
counsel, and for good cause appearing il is hereby

ORDERED that



66 CIV. 16-000079
Order Granting Defendanty’Thind-Fary Plaiatiis’ Marien Ry Leave to Frie Amaided Answer and Plamtif’s Motion to Amend Complims

L. Defendants®/Third-Party Plaintiffs” Motion for Leave to File Amended
Answer is GRANTED.

2. Plaintiff’s Motion to Amend Complaint is GRANTED.

Dated: _ /20/1 7

BY THE COURT:

The Hon@rabxlc John R, Pekas
Cirenit Court Judge

ATTESRT: Ay
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66 C1V. 16-000079
JILL ROBINSON-PODOLL {/k/a HLL
ROBINSON-KUCHTA,

Plaintiff,

vs,
: JUDGMENT OF DISMISSAL OF
HARMELINK, FOX & RAVNSBORG LAW DEFENDANTS/THIRD-PARTY
OFFICE and WANDA L. HOWEY.FOX, : PLAINTIFFS AND THIRD-PARTY
DEFENDANT

Defendants/Third-Party

Plaintiffs,
Vs,

YANKTON COUNTY, SOUTH DAKOTA,

Third-Party Defendant.

Dm0 0O DO 3o OO OO0 Q== D300

A hearing on Defendanms/Thid-Party Plaintifts’, Harmelink, Fox & Ravasborg Law
Office and Wanda L. Howey-Fox, Motion for Summmary Judgment, with Jeinder by Third-Party
Befendant, Yankton County, South Dakota, was held on Wednesday, September 20, 2017, at
2:30 p.m. at the Minnehaha County Courthouse in Sioux Falls, South Dakota, the Honorable
fohn Pekas presiding.  Plantiff appeared through counsel of revord, Casey Fideler,
Defendants/Third-Party Plaintiffs appeared through counsel of record, William Fuller, and Third-
Party Defendant appeared through counsel of record, Douglas Deibert. The Court, having
reviewed the parties filings and submissions, having heard arguments of counsel, and for pood

cause appearing, it is herehy
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Judgment of Dismissat of Defendants/Thivd-Party Plaintifls snd Thurd-Party Detendant

ORDERED, ADJUDGED, and DECREED that Defendants/Third-Party Plamgifs’
Motion for Summary Judgment, with Joinder by Third-Party Defendant, is GRANTED on the

merits, and with prejudice, with each party to bear their own costs.

pated: D[22 /,20;?.

BY THE COURT:

The Honorable John Pekas
Cireuit Court Judge
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STIPULATION

1t is stipnlated and agreed by and botween the
above-named parfies, through their attorneys of record, whiose
appearances have been boreinabove noted, that the deposition
of Wanda Howey-Fox may be taken at this time and place, that
is., at the James Law Offices, Yankton, South Dakota, on the
Znd day of May, 2017, commeneing at the howr of 2:05 o'clack
pan.; said depasition wken before Wayne K. Swoanson, a Notary
Public withits and for the State of South Dakota: seid
deposition taken for the purpose of discovery or for use at
grial or for cach of said purposes, aud said deposttion may
be used for all purposes contempiated under the applicable
Rules of Civil Procedure as i taken purssent o written
nolics. Insofar as counsel are eoncerned, the objections,
except as 1o the form of the question, may be reserved unti
the time of trial,
WANDA HOWEY-FOX,
catled as & witness, being first duly sworn, deposed and
said as follows:
EXAMINATION BY MR, DEIBERT:
) Vou are Wanda Howey-Fox, tie Defondant and Thivd-Party
Plaintiff in this case?
A Yes, sie

© What yesr were yon admitted to practice, st admitted?

Wayne K. Swonson (605} 360-2379

Page | - Page 4

AL

Wanda Bowey-Fox




Robinson-Podoll v. Howey-Fox, ot al.

Condenseltt ™

Wanda Howey-Fox

Page 37 Page 39

] typo. Child custody, conmna, child custody, comna, I A Tt appears to be the same document in higger than point

2 visitation and property scttlement agreement [led July 2 C-four print,

3 7, 2000, it Tooks like, '8, in JilI Robinson-Kuchta 3 @ Exhibit 16, do you recopnize that?

4 versus Randall R, Kuchia 4 A Yup.

3 G You said that was July 20087 5 3 And that is what?

6 A Well, Tan't ell, it's slamped over so - no, it's 6 A This is 2 copy of an email from sonwchody.

7 2009, The signature page says 2009 7 Q@ Binger?

§ @ Okay. ls that dale after the bankruptey pelition was & A It says Steve Binger, but T don't know that to be him

g filed? g but, okay, to me, and 1 says subject, lawsull versus
10 A Well, yeah, the bankruptey patition was filed on Angust 19 Chelsey Ewalt,

i & < or on August -- in August of 2008, 1 think it was 11 And whai's ~ s there some handwriting in the upper
iz the drd, but P not sure. 12 right-hand comes?
13 ¢ So Jill wouldn't get any proceeds from the settlement of {13 A Yup.
4 any - 14 3 And what does that say?
15 A It depends on how nuich it was settled for, or i it 15 A s duted May 12 of 2010, and F'm not gure why Steve
i6 settled at all. ia Binger 15 contacting me but, okay.
17 2 Wouldn't have 1 all went to the bankruptey frustes? 17 O A med pay subro.
1% A N, back at that time the trustee's policy, if you will, A I'mosorry? Oh, s med pay?
G was one-third fo the debtor, one-third to the debtor's i QO Yeah
20 attorney, and one-third o the trustee. The trustee has 2 A Yeah, there's handwriting. To we have a problem? Amd
21 now changed that position. Now it's 4 percenlage to the 21 it was in the hands of the sheriff before the deadling
23 alterney who handles the clalim, and all the rest goes to 22 and the statuie of limitationg and that would extend the
23 the estabe, and unless you file a claim of exemptions 23 service date, is my handwriting, Do you want to see
24 and exempt out a portion of those proceeds, in which 24 thig?
33 case you use up vour excmptions when you don't know i |25 MB. DEIBERT: What number is it, 167
Page 38 Page 40

1 You're going 1o get anyiling or not, 1 A Sixteen.

2 M FipELER: Can we mark a couple 2 @ According Lo that note -

3 wrore, Wayne, 3 MR DEIBERT: | would like to seo

4 (Deposition Exhibits Nuraber 18 theough 19 were marked 4 it

5 for identification by the court reporeer). 5 {At which time the witness hands decunont to Mr,

& O ["'m handing vou Depasition Exbhibit 17, Do vou know what 6 Deibert),

7 thatig? 7 ¢ - you believed that the 60-day extension latule

% Al iooks to he e very tiny printed BiL, stmicmoent of 8 applied al thar ime?

9 aceoun, from - 9 A Yes, beeause [ believed she Hved in Yankton County.
16 Q Dunes Anesthesia? Wi g But the statute doesn't say anyihung about where we,
11 A Pungs Anesthesia, pe. 11 Praintiffs’ lawyers, believe the Defendant rexides,

12 Whoso handwriting s (hat at the top, 10 the right up iz correct?

13 there? 13 A True. But all the information that | had indicated that
14 A 1don't knowe. T think iU's J's, but 1 don't know 14 she lived in YVaokion County,

15 that for & undred percent. 1 just know it's not mine. 15 € Right. And you said you reviewed the accident report,

16 Q@ And 19 thero sometling — a lttle sticky or something 16 correat?

17 ity the middle of that? 17 A True
18 A Thero's a sticky down further, 18 Q And did 2 Google search?

19 (3 What does that say7 19 A T dida't say that I did a Google scarch.

20 A Hl Kuchia med. 20 0 Internel search, excuse me.

21 Q s this ~ well, I'll take that back. T handed you 2 A And I beliove, and T don't know why T think this, but |
22 Exhibit 18, correct? 22 helieve | checked with deiver's Hoensing for her

23 A Yus, sir. 23 address.

24 (3 Does that appear to he the exact same dociment nd 24 0 I'H have to pull the affidavit from the fig, bt 1

35 without the sticky? 15 don't beliove it says that in there, And bow long had

Wayne K. Swensen {(605) 360-2379
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)
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;
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APPEARANCES: Casey W. Fideler
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Appearing on behalf of the plaintiff;
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Appearing on behalf of the defendant,
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Even Ms. Howey-Fox believed that she was still
representing the plaintiff on the underlying action up until
she filed the motion to withdraw as a attorney for the
plaintiff o — 6H, I fofget, Febriary something of 2015,
which would extend the statute until 2018 making the
plaintiff's claim well within the statute of limitations and
timely. For those reasons, Your Honor, the plaintiff would
request that the Court deny the defendant's motion for
summary Jjudgment.

THE COURT: Thank you, Mr. Fideler. I'm going to
dispense with the reply, Mr. Fuller, under 104. I'm going
6 go ahead and I have to view this im the light mest
favorable to the nonmoving party, which, of course, is
Ms. Jill Robinson. And, um, viewing all the facts in the
light most favorable to her, the Court unfortunately fails
to find that there are facts presented that would prevent
the entry of summary judgmént at this time. I'm geing to
grant summary Jjudgment. This is one of those unfortunate
circumstances where the lack of g¢larity in the cases does
unfortunately obscure what the Supreme Court recently
clarified. And that in the Pitt-Hart decision, the change
is important and it 1s effective for cases that are
currentlsy ofr the dockets acrows South Dakota and that's that
we have moved from what would be considered the known

circumstances where we at one time looked for discovery
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MR . FUOLLER: Thank you, Your Honor. Is 1t permissible

with you 1f T remain seated?

bt

THE COURT: wani you guys to be totally comfortable.
You guys can be seated, whatever you wantb.

ME. FULLER: Your Honor, 1 think the first thing to keep
in mind in reference to our moetion to amend ls this is
not a Motion for Summary Judgmaent. hiz ig simply a
Motion to Amend our answer. And as we cited to the

Court, Mctions to Amend are freely glven concerning

affirmative defenses as well az other matiters. And some

O
h

the case authority we cite actually allows amendmentts
to the answer durling trial. And in this particular case

b

there's not a hrial date set, Phere 15 no

order. There's no discovery deadline. So there
certainly is ample time for the plalntiff o deal with
the amendment.

One of the arguments that the plaintiff has made is

Tthat we aprarently should have raised the statute of

limitations in our initial answer., We intentionalily di

not do that because it did not have application

the continuing representabion doctrine. And when we did

answer, Your Honor, PFPitt-Hart was not in existence.

There was really no case authox under South Dakota,

and certainly the South Dakota SBupreme Court,

recognizing the legal statute of limitations or medical

A1
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PRELIMINARY STATEMENT

Appellant Jill Robinson-Podoll f/k/a Jill Robinson-Kuchta will be referred to as
“Robinson.” Appellees Harmelink, Fox & Ravnsborg Law Office and Wanda L. Howey-
Fox will be collectively referred to as “Howey-Fox.” Appellee Yankton County, South
Dakota, will be referred to as “Yankton County.” References to the Clerk’s Register of
Actions in the underlying action, Jill Robinson—Podoll f/k/a Jill Robinson-Kuchta v.
Harmelink, Fox & Ravnsborg Law Office and Wanda L. Howey-Fox v. Yankton County,
South Dakota, 66 CIV. 16-000079, will be referred to as “RA” with the applicable page
number. References to the hearing transcript on Plaintiff’s Motion to Amend Complaint
and on Defendants’/Third-Party Plaintiffs’ Motion for Leave to File Amended Answer
will be referred to as “MA HT” with the applicable page number. References to the
hearing transcript on Defendants’/Third-Party Plaintiffs’ Motion for Summary Judgment
will be referred to as “MSJ HT” with the applicable page number. References to
Appellant’s Brief will be referred to as “Appellant Brief” with the applicable page
number. References to Appellant’s Appendix will be referred to by the applicable bates-
number listed. References to Appellees’ Appendix will be referred to as “App.” with the
applicable page number.

STATEMENT OF JURISDICTION

Robinson appeals from the Judgment of Dismissal of Howey-Fox and Yankton

County. (RA 271-272; App. 3-4.) Notice of Appeal was timely filed by Robinson. (RA

277-278.) This Court has jurisdiction pursuant to SDCL § 15-26A-3(1).


https://www.westlaw.com/Document/NC480DE000A3011DCA70DD4F7C18D1D6E/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0

REQUEST FOR ORAL ARGUMENT
Howey-Fox respectfully requests oral argument on each of the issues before this
Honorable Court.
STATEMENT OF THE ISSUES

l. Whether the circuit court properly granted Howey-Fox’s Motion for
Summary Judgment.

Robinson argues that the circuit court erred by granting Howey-Fox’s Motion for
Summary Judgment. The circuit court properly granted Howey-Fox’s Motion for
Summary Judgment because no disputes of material fact remained. In addition, the
circuit court, in applying this Court’s guidance and analysis in Pitt-Hart v. Sanford USD
Medical Center, 2016 S.D. 33, 878 N.W.2d 406 and the plain language of SDCL § 15-2-
14.2, correctly determined that SDCL § 15-2-14.2 is a statute of repose.

. SDCL § 15-2-14.2

o Pitt-Hart v. Sanford USD Medical Center, 2016 S.D. 33, 878 N.W.2d 406

J Hagemann ex rel. Estate of Hagemann v. NJS Engineering, Inc., 2001

S.D. 102, 632 N.W.2d 840

1. Whether the circuit court properly granted Howey-Fox’s Motion for Leave
to File Amended Answer.

Robinson also argues that the circuit court erred in granting Howey-Fox’s Motion
for Leave to File Amended Answer. The circuit court was within its discretion in
granting Howey-Fox’s motion because: (1) Robinson was not prejudiced by the
amendment; and (2) justice required leave be freely given in light of Pitt-Hart, which was
issued after Howey-Fox filed her initial Answer and which triggered the applicability of

the statute of repose affirmative defense to Robinson’s claims against Howey-Fox.
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. SDCL § 15-6-15(a)

J Pitt-Hart v. Sanford USD Medical Center, 2016 S.D. 33, 878 N.W.2d 406

. Beyer v. Cordell, 420 N.W.2d 767 (S.D. 1988)

STATEMENT OF THE CASE

On January 27, 2016, Howey-Fox was served via Admissions of Service with
Robinson’s Summons and Complaint. (RA 1, 2-9, 10, 11.) The Complaint alleged
professional negligence against Howey-Fox arising from Howey-Fox’s failure to serve a
defendant before the statute of limitations ran in an underlying personal injury action,
titled Jill Robinson formerly known as Jill Robinson-Kuchta v. Michelle M. Mitchell and
Chelsey A. Ewalt, 66 CIV. 10-000242, arising from an April 28, 2007 motor vehicle
accident. (RA 2-9.) On February 25, 2016, Howey-Fox filed her Answer denying
negligence. (RA 12-14))

Yankton County was served with a Third-Party Summons and Complaint on
March 2, 2016. (RA 15-16, 17-21.) The Third-Party Complaint alleged negligence
against Yankton County, and sought indemnification and contribution in the event
Howey-Fox was held liable to Robinson. (RA 17-21.) On April 6, 2016, Yankton
County filed an Answer to the Third-Party Complaint denying negligence. (RA 24-27.)

On May 17, 2017, counsel for Howey-Fox sent counsel for Robinson a Stipulation
to Amend Answer, as well as the proposed Amended Answer. (App. 5-13.) The
correspondence provided that the only change Howey-Fox made to the Answer was the
addition of the statute of repose affirmative defense. (Id. at5.) The correspondence
ended requesting that Robinson’s counsel sign the stipulation and return it, or,

alternatively, stating that Howey-Fox would bring a motion to amend for the circuit
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court’s consideration. (Id.) On May 24, 2017, Robinson’s counsel responded providing
that he would not stipulate to the amendment of Howey-Fox’s Answer. (App. 14.)

On June 30, 2017, Howey-Fox filed a Motion for Leave to File Amended Answer
and Demand for Jury Trial asking the circuit court to allow Howey-Fox to amend her
Answer to assert the affirmative defense of the statute of repose in light of the recent
South Dakota Supreme Court decision, Pitt-Hart, which was issued after Howey-Fox
filed her initial Answer. (RA 50-52.) Also on June 30, 2017, Robinson filed a Motion to
Amend Complaint to include professional negligence allegations against Howey-Fox
related to a loan transaction between Howey-Fox and Robinson. (RA 59-66.) A hearing
on the parties’ motions was held on July 17, 2017. (See, generally, MA HT.) At the
close of hearing, the circuit court granted both motions. (MA HT 18-19; RA 267-268.)

After the motions to amend were granted, Howey-Fox was served, via Admission
of Service (RA 97), with Robinson’s Amended Summons and Amended Complaint on
July 26, 2017. (RA 102, 103-112.) Howey-Fox filed and served an Answer to
Robinson’s Amended Complaint on July 27, 2017, denying Robinson’s allegations and
asserting the affirmative defense that Robinson’s claims were barred by the statute of
repose. (RA 98-101.)

On August 22, 2017, Howey-Fox filed and served a Motion for Summary
Judgment. (RA 113-116.) Yankton County joined in Howey-Fox’s Motion for Summary
Judgment on September 8, 2017. (RA 169-171.) A hearing on the Motion for Summary
Judgment was held on September 20, 2017. (See, generally, MSJ HT.) At the close of

hearing, the circuit court granted judgment in favor of Howey-Fox and Yankton County.


https://www.westlaw.com/Document/I6a15c0d2feb011d99439b076ef9ec4de/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0

(MSJHT 14; RA 271-272; App. 1-2.) The Judgment was signed by the circuit court on
September 22, 2017, and filed with the Yankton County Clerk of Courts on September
25, 2017. (RA 271-272; App. 3-4.) Notice of Entry was served on September 25, 2017.
(RA 273-276.) Robinson filed the Order for Transcripts on October 24, 2017. (RA 287-
290.) Robinson’s Notice of Appeal was timely filed on October 24, 2017. (RA 277-
278.)

STATEMENT OF THE FACTS

Howey-Fox represented Robinson in an underlying personal injury action arising
from an April 28, 2007 motor vehicle accident. The statute of limitations on the
underlying personal injury action (66 CIV. 10-000242) ran on April 29, 2010. Howey-
Fox failed to serve one of the defendants before the expiration of the statute of
limitations. (RA 2-9.)

Howey-Fox was served, through Admissions of Service, with Robinson’s
Summons and Complaint on January 27, 2016. (RA 1, 2-9, 10, 11.) Robinson’s
Complaint alleged professional negligence against Howey-Fox resulting from the failure
to serve a defendant before the expiration of the statute of limitations. (RA 2-9.) Howey-
Fox answered Robinson’s Complaint, denying the allegations. (RA 12-14.)

Yankton County was served with a Third-Party Summons and Complaint on
March 2, 2016. (RA 15-16, 17-21.) The Third-Party Complaint alleged negligence
against Yankton County, and sought indemnification and contribution in the event
Howey-Fox was held liable to Robinson. (Id.) On April 6, 2016, Yankton County filed

an Answer to the Third-Party Complaint denying negligence. (RA 24-27.)
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On May 17, 2017, counsel for Howey-Fox sent counsel for Robinson a Stipulation
to Amend Answer, as well as the proposed Amended Answer. (App. 5-13.) The
correspondence provided that the only change Howey-Fox made to the Answer was the
addition of the statute of repose affirmative defense. (Id. at5.) The correspondence
ended requesting that Robinson’s counsel sign the stipulation and return it, or,
alternatively, stating that Howey-Fox would bring a motion to amend for the circuit
court’s consideration. (Id.) On May 24, 2017, Robinson’s counsel responded providing
that he would not stipulate to the amendment of Howey-Fox’s Answer. (App. 14.)

On June 30, 2017, Howey-Fox filed a Motion for Leave to File Amended Answer
and Demand for Jury Trial asking the circuit court to allow Howey-Fox to amend her
Answer to assert the affirmative defense of statute of repose in light of Pitt-Hart, which
was issued after Howey-Fox filed her initial Answer. (RA 50-52.) Also on June 30,
2017, Robinson filed a Motion to Amend Complaint to include professional negligence
allegations against Howey-Fox related to a loan transaction between Robinson and
Howey-Fox. (RA 59-66.) The circuit court granted both motions after a hearing on the
same. (MA HT 18-19; RA 267-268.)

Howey-Fox was served, through an Admission of Service, with Robinson’s
Amended Summons and Amended Complaint on July 26, 2017. (RA 97, 102, 103-112.)
Robinson’s Amended Complaint included a new allegation of professional negligence
against Howey-Fox resulting from Howey-Fox “loaning a current client money and
taking her diamond anniversary ring as collateral, which was worth far more than the

amount of money [loaned to Robinson].” (RA 103-112.) Robinson sought the damages
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she sustained “as a result of [] Howey-Fox procuring [Robinson’s] diamond anniversary
ring” at a price allegedly below fair market value. (Id.)

Howey-Fox filed and served her Answer to Robinson’s Amended Complaint on
July 27,2017, denying Robinson’s allegations and asserting the affirmative defense that
Robinson’s claims were barred by the statute of repose. (RA 98-101.)

On August 22, 2017, Howey-Fox filed and served a Motion for Summary
Judgment. (RA 113-116.) Yankton County joined in Howey-Fox’s Motion for Summary
Judgment on September 8, 2017. (RA 169-171.) A hearing on the Motion was held on
September 20, 2017. (See, generally, MSJ HT.) At the close of hearing, the circuit court
granted judgment in favor of Howey-Fox and Yankton County. (MSJ HT 14; RA 271-
272; App. 1-2.) The Judgment was signed by the circuit court on September 22, 2017,
and filed with the Yankton County Clerk of Courts on September 25, 2017. (RA 271-
272.) Notice of Entry was served on September 25, 2017. (RA 273-276.)

Robinson now appeals from the circuit court’s grant of Howey-Fox’s Motion for
Leave to File Amended Answer and Howey-Fox’s and Yankton County’s Motion for
Summary Judgment.

STANDARD OF REVIEW

The grant of a motion for summary judgment is reviewed under the de novo
standard of review. Harvey v. Regional Health Network, Inc., 2018 S.D. 3, { 26, 906
N.W.2d 382, 390 (citation omitted). A circuit court’s grant of a motion for summary
judgment will be affirmed “when no genuine issues of material fact exist, and the legal

questions have been correctly decided.” Wyman v. Bruckner, 2018 S.D. 17, 19, 908
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N.W.2d 170, 174 (citation omitted). Summary judgment is appropriate “if the pleadings,
depositions, answers to interrogatories, and admissions on file, together with the
affidavits, if any, show that there is no genuine issue as to any material fact and that the
moving party is entitled to judgment as a matter of law.” SDCL § 15-6-56(c). It is the
moving party’s burden to “clearly demonstrat[e] an absence of any genuine issue of
material fact and an entitlement to judgment as a matter of law.” McKie Ford Lincoln,
Inc. v. Hanna, 2018 S.D. 14, 1 8, 907 N.W.2d 795, 798 (citation omitted). All reasonable
inferences drawn from the facts must be viewed in favor of the non-moving party. Id.
(citation omitted). If there are no genuine issues of material fact, this Court’s review “is
limited to determining whether the [circuit] court correctly applied the law.” Harvey,
2018 S.D. 3, 1 26, 906 N.W.2d at 390 (citation omitted) (alteration included).

Issues regarding statutory interpretation and application are questions of law
reviewed de novo. McKie Ford, 2018 S.D. 14, 1 10, 907 N.W.2d at 798 (citation
omitted).

The grant of a motion for leave to amend pleadings pursuant to SDCL § 15-6-
15(a) is reviewed for clear abuse of discretion, with deference given to the sound
discretion of the circuit court. Klutman v. Sioux Falls Storm, 2009 S.D. 55, { 13, 769
N.W.2d 440, 446 (citation omitted). Accordingly, the circuit court’s determination will
not be disturbed on appeal “absent a clear abuse of discretion which results in prejudice
to the non-moving party.” Hein v. Zoss, 2016 S.D. 73, 1 24, 887 N.W.2d 62, 70 (quoting

Isakson v. Parris, 526 N.W.2d 733, 736 (S.D. 1995)).
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ARGUMENT

l. The circuit court correctly concluded that SDCL § 15-2-14.2 is a statute of
repose based on this Court’s decision in Pitt-Hart.

This Court’s decision in Pitt-Hart v. Sanford USD Medical Center, 2016 S.D. 33,
878 N.W.2d 406, was issued on April 13, 2016 — after Howey-Fox filed her initial
Answer. (RA 12-14.) In Pitt-Hart, this Court resolved years of inconsistent treatment of
the medical malpractice statute of repose, SDCL § 15-2-14.1. Before Pitt-Hart, SDCL §
15-2-14.1 was often treated as a statute of limitations. Id. at § 17 (citing cases). But this
Court clarified that SDCL § 15-2-14.1 is properly considered a statute of repose — not a
statute of limitations. Id. at  18. Being a statute of repose, the plaintiff only had two
years after the alleged malpractice occurred to bring his medical malpractice claims
against the defendant. 1d. at  27. Because the plaintiff failed to commence his action
until almost three years after the alleged malpractice occurred, his claims were time-
barred. Id. at  26. The circuit court, in applying this Court’s reasoning and analysis in
Pitt-Hart to the plain language of SDCL 8 15-2-14.2, correctly concluded that SDCL §
15-2-14.2 is also a statute of repose.

A. SDCL § 15-2-14.2 is a statute of repose.

When interpreting statutes, the “paramount consideration” is the language
expressed in the statute. Clark County v. Sioux Equip. Corp., 2008 S.D. 60, { 28, 753
N.W.2d 406, 417 (citation omitted). “[T]f the words and phrases in the statute have plain
meaning and effect, [the Court] should simply declare their meaning and not resort to

statutory construction.” Id. The intent must be derived from “what the legislature said,
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rather than what [the] [C]ourt thinks the legislature should have said, and this
determination must be confined to the plain, ordinary meaning of the language used by
the legislature.” 1d. (alteration added).

Although the substance of the legal malpractice statute, SDCL § 15-2-14.2, is
found verbatim within the medical malpractice statute, SDCL § 15-2-14.1, it has been
consistently treated as a statute of limitations. Compare SDCL § 15-2-14.1, which
provides, in pertinent part:

An action against a physician, surgeon, dentist, hospital, sanitarium, registered
nurse, licensed practical nurse, chiropractor, or other practitioner of the healing
arts for malpractice, error, mistake, or failure to cure, whether based upon
contract or tort, can be commenced only within two years after the alleged
malpractice, error, mistake, or failure to cure shall have occurred].]
(emphasis added) with SDCL § 15-2-14.2:
An action against a licensed attorney, his agent or employee, for malpractice,
error, mistake, or omission, whether based upon contract or tort, can be
commenced only within three years after the alleged malpractice, error,
mistake, or omission shall have occurred.
(emphasis added). But this differential treatment of nearly identical statutes, save for the
identification of the class of defendants, cannot be reconciled. This Court should decline
Robinson’s requests to endorse and maintain this discrepancy. If SDCL 8§ 15-2-14.1is a
statute of repose, SDCL § 15-2-14.2 must be, as well.
This Court explained the difference between statutes of limitations and statutes of
repose in Pitt-Hart. “[A] statute of limitations creates ‘a time limit for suing in a civil

case, based on the date when the claim accrued.”” Pitt-Hart, 2016 S.D. 33, ] 18, 878

N.W.2d at 413 (quoting CTS Corp. v. Waldburger, — U.S. —, —, 134 S. Ct. 2175, 2182
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(2014)). Conversely, a statute of repose “is measured not from the date on which the
claim accrues but instead from the date of the last culpable act or omission of the
defendant.” 1d. This Court then illustrated the differences between the two types of
limitations periods by comparing the personal injury statute of limitations, SDCL § 15-2-
14(3), with the medical malpractice statute, SDCL § 15-2-14.1:

Compare SDCL 15-2-14.1 (“An action . . . can be commenced only within two

years after the alleged malpractice, error, mistake, or failure to cure shall have

occurred . . . .”), with “[ An action for personal injury] can be commenced only
within three years after the cause of action shall have accrued. . . .”).
Id. With this proper understanding of the differences between statutes of limitations and
statutes of repose, this Court held that SDCL § 15-2-14.1 was properly considered a
statute of repose — not a statute of limitations. 1d.

As the circuit court correctly found, the same is true for the legal malpractice
statute, SDCL § 15-2-14.2. Like SDCL § 15-2-14.1, SDCL § 15-2-14.2 unambiguously
provides, “An action . . . can be commenced only within three years after the alleged
malpractice, error, mistake, or omission shall have occurred[.]” The plain meaning and
effect of this language specifically chosen by the Legislature establishes that the
Legislature intended SDCL § 15-2-14.2 to be a statute of repose, and not a statute of
limitations as Robinson suggests. Accordingly, SDCL § 15-2-14.2, like SDCL § 15-2-
14.1, “is an occurrence rule, which begins to run when the alleged negligent act occurs,
not when it is discovered.” Pitt-Hart, 2016 S.D. 33, 119, 878 N.W.2d at 413 (internal

citations and quotations omitted). The commencement of suit must begin “from the date

of the last culpable act or omission of the defendant.” Id. at { 18 (internal citations and
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quotations omitted), and not from the date on which the claim accrues or the date on
which the claim is discovered or appreciated as Robinson argues.

Robinson is correct in noting that the application of statutes of repose may
occasionally result in the barring of a claim before a plaintiff has suffered or discovers the
resulting injury. (Appellant Brief 11, 13.) But this is a known and appreciated possibility
when dealing with statutes of repose. As the United States Supreme Court recognized in
CTS Corp. v. Waldburger:

A statute of repose “bar[s] any suit that is brought after a specified time since the

defendant acted [ . . . ] even if this period ends before the plaintiff has suffered a

resulting injury.” [ .. . ] The statute of repose limit is “not related to the accrual of

any cause of action; the injury need not have occurred, much less have been

discovered.”
134 S. Ct. at 2182-83 (citations omitted) (emphasis added). See also Peterson ex rel.
Peterson v. Burns, 2001 S.D. 126, 1 41, 635 N.W.2d 556, 570 (quoting Zacher v. Budd
Co., 396 N.W.2d 122, 129, n.5 (S.D. 1986)) (“a statute of repose may bar the filing of a
lawsuit even though the cause of action did not even arise until after it was barred[.]”)
(emphasis added). The well-established recognition and understanding of this possibility
forecloses all of Robinson’s “ramification” and “manifest injustice” arguments.
(Appellant Brief 7-16.) Statutes of repose are equivalent to “a cutoff” and “in essence an
‘absolute . . . bar’ on a defendant’s temporal liability.” CTS Corp., 134 S. Ct. at 2183
(citation omitted). This is true even when an injury has not occurred or has not been
discovered before the cutoff date. And it is not this Court’s duty “to revise or amend

statutes, or to ‘liberally construe a statute to avoid a seemingly harsh result where such

action would do violence to the plain meaning of the statute under construction.”
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Hagemann ex rel. Estate of Hagemann v. NJS Engineering, Inc., 2001 S.D. 102, { 8, n.7,
632 N.W.2d 840, 845 (citation omitted).

The distinct purpose and policy underlying statutes of repose is the legislative
judgment that “a defendant should ‘be free from liability after the legislatively determined
period of time.”” Pitt-Hart, 2016 S.D. 33, 1 21, 878 N.W.2d at 414 (quoting Lozano v.
Montoya Alvarez, — U.S. —, —, 134 S. Ct. 1224, 1231-32 (2014)). Statutes of repose “‘are
based on considerations of the economic best interests of the public as a whole and are
substantive grants of immunity based on a legislative balance of the respective rights of
potential plaintiffs and defendants struck by determining a time limit beyond which
liability no longer exists.”” Id. Thirty years of legal malpractice caselaw
notwithstanding, the purpose and policy of the Legislature is clear — SDCL § 15-2-14.2 is
a statute of repose. If this result appears to be harsh or unfair, any change must come
from the Legislature. See id. at { 27 (“If the policy [of the Legislature] is to be changed,
the Legislature, not this Court, should make the change.”) (citation omitted); see also
Hagemann, 2001 S.D. 102, 1 8, n.7, 632 N.W.2d at 845 (“If the result appears to be harsh
or unfair, the Legislature is the proper venue to amend the statutes, not the courts.”).

B. Robinson’s claims against Howey-Fox are time-barred.

An application of the legal malpractice statute of repose proves Robinson’s claims
time-barred. Robinson alleges that Howey-Fox committed legal malpractice from two
occurrences: (1) failing to timely serve a defendant in an underlying personal injury
action by the time the statute of limitations expired; and (2) loaning a current client

money and taking a ring as collateral. Although Robinson lists other allegations in her
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Amended Complaint, all stem from and are mere ill effects of the above two occurrences.
Even Robinson agrees that “all representation of Robinson by Defendant Fox, until
February 11, 2013, stemmed from her professional negligence” of “failing to timely file
[Robinson’s] claim and serve the proper party or parties in the statutory prescribed
fashion.” (Appellant Brief 10.) Likewise, Robinson testified during her deposition that
she would not have brought suit against Howey-Fox had the defendant in the underlying
personal injury action been served within the statute of limitations. (App. 15-16.)

With regard to Robinson’s claims that Howey-Fox failed to timely commence suit
in the underlying personal injury action, the date of Howey-Fox’s “last culpable act or
omission” is April 29, 2010, which is the date the statute of limitations in the personal
injury action ran. Despite Robinson’s claims, Robinson does not get the benefit of the
February 11, 2013 date, when the jury determined the issue of the defendant’s residence
in the underlying personal injury suit, as the date for when the tort occurred. This is
because such an outcome would be likened to an accrual-based rule for statutes of
limitations, and not an occurrence-based rule with statutes of repose. Additionally, the
tort was already complete well before the February 11, 2013 jury verdict, when the statute
of limitations in the personal injury action ran on April 29, 2010. When applying the
three-year legal malpractice statute of repose set forth in SDCL § 15-2-14.2, Robinson
was required to bring a malpractice action related to this allegation by April 30, 2013.
Robinson did not commence suit until January 27, 2016, nearly three years after the
statute of repose ran.

With regard to Robinson’s claim of negligence related to the loan transaction
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involving the ring, the date of Howey-Fox’s “last culpable act or omission” related to the
transaction is July 6, 2012, when the transaction itself occurred. Thus, when applying the
three-year legal malpractice statute of repose set forth in SDCL § 15-2-14.2, Robinson
was required to bring a malpractice action related to the claim by July 7, 2015. Again,
Robinson did not. Robinson failed to commence the legal malpractice action against
Howey-Fox until January 27, 2016. Because Robinson failed to commence suit within
the allowable three-year time period under SDCL § 15-2-14.2, Robinson’s claims are
time-barred.

Robinson has made numerous attempts to evade the application of this Court’s
decision in Pitt-Hart and the plain language of SDCL § 15-2-14.2 in a last-ditch effort to
save her claim. But none of Robinson’s theories and arguments apply. The circuit
court’s grant of summary judgment in Howey-Fox’s and Yankton County’s favor should
be affirmed.

C. The continuous representation doctrine does not apply to statutes of
repose.

Robinson first attempts to avoid Pitt-Hart and its application to the plain language
of SDCL § 15-2-14.2 by claiming that the continuing representation doctrine “saves”
Robinson’s claim. (Appellant Brief 8.) Robinson then wholly ignores this Court’s clear
directive in Pitt-Hart that the continuous treatment doctrine does not apply to statutes of
repose by incredibly claiming that the continuous treatment doctrine applies to both legal
and medical malpractice actions alike. (Appellant Brief 8.) Robinson’s attempts to

disregard this Court’s instruction and shake the firm foundation on which statutes of
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repose rest must be prohibited.

It is settled that “a repose period is fixed and its expiration will not be delayed by
estoppel or tolling.” Pitt-Hart, 2016 S.D. 33, 1 20, 878 N.W.2d at 413 (internal citations
and quotations omitted) (emphasis in the original).! This is true, “even in cases of
extraordinary circumstances beyond a plaintiff’s control.” CTS Corp., 134 S. Ct. at 2183.
Tolling of repose, whether through estoppel or continuous treatment/representation,
subverts the clear legislative objective of a statute of repose that the time for bringing suit
is fixed. As this Court recognizes, “[A]fter the legislatively determined period of time,
... liability will no longer exist and will not be tolled for any reason.” Pitt-Hart, 2016
S.D. 33, 120, 878 N.W.2d at 413 (citation omitted) (emphasis in the original).
Accordingly, the continuous treatment doctrine does not apply to statutes of repose. Id. at
11 20, 21. The continuous representation doctrine is the legal equivalent of the medical
continuous treatment doctrine. See Greene v. Morgan, Theeler, Cogley & Petersen, 1998
S.D. 16, 10, 575 N.W.2d 457, 460 (recognizing that the continuous representation
doctrine was adopted from the continuous treatment doctrine). Therefore, the continuous
representation doctrine does not apply to statutes of repose for the same reasons that the
continuous treatment doctrine does not apply. Robinson’s arguments concerning the
continuous representation doctrine are in direct contradiction to Pitt-Hart and have no

merit.

1 This is based on the underlying public policy that statutes of repose are based on the
belief that “a defendant should ‘be free from liability after the legislatively determined period of
time.”” Pitt-Hart, 2016 S.D. 33, 1 21, 878 N.W.2d at 414 (internal citations and quotations
omitted).
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D. There is no continuing tort to trigger the continuing tort doctrine.

Robinson next attempts to escape Pitt-Hart and its application to the plain
language of SDCL § 15-2-14.2 by arguing that the circuit court erred in failing to apply
the continuing tort doctrine. (Appellant Brief 12.) Robinson’s argument is nothing more
than a masked attempt at arguing the application of the continuous representation doctrine
under the cloak and title of the continuing tort doctrine. In fact, even the caselaw
Robinson cites in support of her continuing tort doctrine argument is addressing the
continuous treatment/continuous representation doctrine — not the continuing tort
doctrine. See Cunningham v. Huffman, 609 N.E.2d 321 (lll. 1993) (discussing the
continuous treatment doctrine and rejecting its application to the matter); see also Wells v.
Billars, 391 N.W.2d 668, 673 (S.D. 1986) (discussing and applying the continuous
treatment doctrine).

This matter does not involve a continuing tort. As this Court has recognized, the
continuing tort doctrine only applies when there is a “discrete occurrence in continually
wrongful conduct.” Brandt v. County of Pennington, 2013 S.D. 22, § 11, 827 N.W.2d
871, 875. The doctrine does not apply when the specific negligent event that is the
“principal cause of damage” is readily identifiable. 1d. See also Pitt-Hart, 2016 S.D. 33,
125, 878 N.W.2d at 415 (recognizing that the continuing tort doctrine does not apply
when the specific negligent event that caused the damage is readily identifiable).

The continuing tort doctrine did not apply in Brandt because the specific negligent
event that caused the damage was a one-time road repair. Brandt, 2013 S.D. 22, { 14,

827 N.W.2d at 875. The continuing tort doctrine was inapplicable in Pitt-Hart because
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the specific negligent event that caused the patient’s injury was the single, identifiable
event of being dropped. Pitt-Hart, 2016 S.D. 33, 1 26, 878 N.W.2d at 415. Like these
cases, Robinson’s allegations of injury arose from two separate and specific, identifiable
events that occurred on two specific dates — (1) failing to commence suit within the
statute of limitations in the underlying personal injury action, which failure occurred as of
April 29, 2010, and (2) loaning money to a client and taking a ring as collateral in doing
s0, which occurred on July 6, 2012. As previously mentioned supra, Robinson’s brief
admits that “all representation of Robinson by Defendant Fox, until February 11, 2013,
stemmed from her professional negligence” of the single, identifiable occurrence of
“failing to timely file [Robinson’s] claim and serve the proper party or parties in the
statutory prescribed fashion.” (Appellant Brief 10.) And Robinson herself testified that
she would not have brought suit if Howey-Fox had commenced the underlying personal
injury lawsuit within the statute of limitations. (App. 15-16.) Both of these admissions
acknowledge and support the conclusion that Robinson’s claims of damage stem from
two specific, identifiable occurrences. Although Robinson may have suffered continuing
ill effects from these two distinct occurrences, continuing ill effects are not continuing
torts. See Brandt, 2013 S.D. 22, 1 11, 827 N.W.2d at 875 (“[A] continual consequence
from a solitary unlawful act is not a continuing tort.”); see also Shippen v. Parrott, 506
N.W.2d 82, 85 (S.D. 1993) (“Alleged continual ill effects are not actionable under a

continuing tort theory.”) (overruled on other grounds).?

2 Robinson likens these facts to a physician’s multiple failures to remove a foreign object
from a patient’s body despite the physician’s knowledge of the foreign object, as was the case in
Schmiedt v. Loewen, 2010 S.D. 76, 789 N.W.2d 312. (Appellant Brief 14.) The two are not one
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in the same. There was only one expiration of the statute of limitations in the underlying personal
injury action and there was only one loan. Robinson confuses continuing ill effects from a single
tort with multiple, continued tortious acts. The continuing tort doctrine does not apply.
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Lastly, Robinson argues “[u]nlike medical malpractice, legal malpractice is not as
immediately apparent.” (Appellant Brief 13.) This argument presumes that legal
malpractice is an accrual-based rule and not an occurrence-based rule as the plain
language of SDCL § 15-2-14.2 directs. Despite Robinson’s attempts to distinguish the
medical malpractice statute of repose, SDCL § 15-2-14.1, from the legal malpractice
statute, SDCL § 15-2-14.2, the Legislature has made the medical malpractice and legal
malpractice statutes identical. And, again, any change must come from the Legislature.

Robinson’s attempts at making continuous representation doctrine arguments
under the cloak and title of the continuing tort doctrine should be rejected. There were no
continuing torts. SDCL 8§ 15-2-14.2 is a statute of repose and Robinson failed to
commence suit within three years of the two identifiable occurrences. The circuit court’s
grant of Howey-Fox’s Motion for Summary Judgment is properly affirmed.

1. The circuit court did not abuse its discretion in granting Howey-Fox’s
Motion for Leave to File Amended Answer.

Not only does Robinson ignore Pitt-Hart in claiming the circuit court erred in
granting summary judgment, but she also argues that Howey-Fox should not have been
able to amend her initial Answer to assert the affirmative defense of the statute of repose
in the first place. This is true even though Pitt-Hart, which held that the exact language
found in SDCL 8 15-2-14.2 creates a statute of repose and not a statute of limitations, was
not issued until after Howey-Fox served her initial Answer. Justice required the
amendment and Robinson was not prejudiced by the same. Robinson’s continued

attempts to elude Pitt-Hart’s application by arguing that the circuit court abused its
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discretion by granting Howey-Fox’s motion to amend should be foreclosed.
South Dakota law provides, in relevant part:

[A] party may amend his pleading [] by leave of court or by written consent of the
adverse party; and leave shall be freely given when justice so requires.

SDCL § 15-6-15(a). So long as there is no prejudice to the non-moving party as a result
of the amendment, circuit courts are specifically permitted to, and when
justice requires instructed to, allow amendment of the pleadings “before,
during, and after trial without the adverse party’s consent.” Dakota
Cheese, Inc. v. Ford, 1999 S.D. 147, 24, 603 N.W.2d 73, 78 (internal
citations and quotations omitted). The circuit court was well within its
discretion in granting Howey-Fox’s Motion for Leave to File Amended
Answer both because there was no prejudice to Robinson and justice
required this result.  A. The affirmative defense of statute of
repose was never waived.

Robinson argues that the failure to plead an affirmative defense results in the
defense being “waived and barred.” (Appellant Brief 6.) Robinson’s argument wholly
ignores this Court’s repeated direction to the contrary: “An affirmative defense is not
waived if the pleadings are properly amended to include the [previously] unpled defense.”

Beyer v. Cordell, 420 N.W.2d 767, 769 (S.D. 1988) (citation omitted ) (emphasis added);

Dakota Cheese, 1999 S.D. 147, 25, 603 N.W.2d at 78 (same). This is true in situations

where the affirmative defense could have been asserted at the onset, but was not. See

Beyer, 420 N.W.2d at 770 (upholding the trial court’s grant of a motion to amend an

21


https://www.westlaw.com/Document/NB0AF51E00A3011DCBEF3CE174052014B/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/I9e10d28cff4111d98ac8f235252e36df/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_4509_24
https://www.westlaw.com/Document/I9e10d28cff4111d98ac8f235252e36df/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_4509_24
https://www.westlaw.com/Document/I6a15c0d2feb011d99439b076ef9ec4de/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_595_769
https://www.westlaw.com/Document/I9e10d28cff4111d98ac8f235252e36df/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_4509_25
https://www.westlaw.com/Document/I6a15c0d2feb011d99439b076ef9ec4de/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_595_770

answer to assert a previously unpled affirmative defense); Dakota Cheese, 1999 S.D. 147,
26, 603 N.W.2d at 78-79 (same); see also Isakson v. Parris, 526 N.W.2d 733, 738 (S.D.
1995) (holding the trial court’s failure to allow the defendant’s motion to amend to assert
a previously unpled affirmative defense an abuse of discretion). And this is especially
true where, as here, the affirmative defense could not have been asserted at the onset
because an April 13, 2016 change in caselaw under Pitt-Hart triggered application of the
affirmative defense after Howey-Fox’s initial Answer was filed on February 25, 2016.
Howey-Fox’s affirmative defense of statute of repose was not — and has never been —
waived.

B. Robinson was not prejudiced by Howey-Fox’s amendment.

I The eventual grant of summary judgment is not indicative of
prejudice.

Without referencing or analyzing caselaw in support of her position, Robinson
claims that she was prejudiced by Howey-Fox’s amendment of her Answer to include the
affirmative defense of statute of repose. (Appellant Brief 6-7.) Specifically, Robinson
alleges that her prejudice stems from the fifteen months that passed between the Pitt-Hart
decision and the filing of Howey-Fox’s motion to amend. (Appellant Brief 7.)° Even so,
the time period alone is not indicative of prejudice. Robinson must show how the time
period prejudiced her. And Robinson’s sole argument of how this time period

purportedly prejudiced her is the eventual grant of summary judgment in Howey-Fox’s

3 Robinson fails to inform the Court that Robinson was put on notice of Howey-Fox’s
intent to assert the statute of repose affirmative defense in accordance with Pitt-Hart on May 17,
2017 — six weeks before Howey-Fox filed her motion to amend.
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favor. (See Appellant Brief 7.) (Arguing that the delay in asserting the affirmative
defense “was unduly prejudicial to Robinson as evidenced by the trial court’s subsequent
ruling granting Fox’s motion for summary judgment based on the statute of repose.”)
(emphasis added.) Robinson’s argument holds no water. The eventual grant of summary
judgment, even in conjunction with a delay in asserting an affirmative defense, does not
support a finding of prejudice. Prejudice is not measured by Howey-Fox’s ability to
successfully assert an affirmative defense.

As previously addressed, this Court has upheld amendments of answers to assert
previously unpled affirmative defenses. See Beyer, 420 N.W.2d at 770 (upholding the
trial court’s grant of a motion to amend an answer to assert contributory negligence);
Dakota Cheese, 1999 S.D. 147, 26, 603 N.W.2d at 78-79 (upholding the trial court’s
grant of a motion to amend an answer to assert affirmative defenses, including unclean
hands and collateral estoppel); see also Isakson, 526 N.W.2d at 738 (holding the trial
court’s failure to allow the defendant’s motion to amend to assert the affirmative defense
that the plaintiff failed to comply with the notice statute was an abuse of discretion). In
those cases, the decision that there was no prejudice was not qualified by stating “so long
as this amendment does not result in summary judgment to the amending party.” Of
course it was not. Robinson may not like the outcome, but the grant of summary
judgment is certainly not evidence of undue prejudice.

The grant of summary judgment in conjunction with a months-long delay does not
bolster Robinson’s argument. The length of time between the Pitt-Hart decision and

Howey-Fox’s motion to amend had no bearing whatsoever on the circuit court’s grant of
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summary judgment. The question of law as to whether Pitt-Hart triggered the
applicability of the statute of repose to SDCL § 15-2-14.2 did not morph over time. And
the relevant facts to the circuit court’s analysis, i.e.; (1) when the occurrence happened
and (2) when the lawsuit was commenced, were set in stone and did not change over
time. Thus, Howey-Fox’s Motion for Summary Judgment based on the question of law
of whether SDCL § 15-2-14.2 is properly considered a statute of repose in light of Pitt-
Hart would have been granted whether the amendment was made one month, six months,
or two years after the Pitt-Hart decision. Robinson has not met her burden of showing
prejudice to warrant reversal of the circuit court’s grant of Howey-Fox’s motion to
amend.
ii. Robinson cannot satisfy the recognized concerns of prejudice.

This Court has recognized very limited and specific situations signifying prejudice
to an opposing party by another party’s amendment of pleadings: (1) when the opposing
party did not have a fair opportunity to litigate the issue, Isakson, 526 N.W.2d at 735; (2)
when the opposing party could have offered additional evidence if the case had been tried
on the different issue, id.; or (3) when an opposing party is surprised and unprepared to
meet the contents of the proposed amendment, Hein, 2016 S.D. 73, 1 24, 887 N.W.2d at
70. Application of this narrow and restrictive list to the present facts proves Robinson’s
claim of prejudice without merit. None of the recognized concerns of prejudice are
present here.

Robinson has made no argument or showing that she was precluded from offering

certain evidence. Nor can she. There was no scheduling order in place at the time
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Howey-Fox notified Robinson of her planned amendment to include the statute of repose
affirmative defense or any time thereafter. Discovery was still open. Robinson was free
to seek discovery regarding the statute of repose. She chose not to. In fact, the circuit
court specifically provided Robinson the opportunity to conduct additional discovery in
order to defend against Howey-Fox’s affirmative defense of statute of repose. (MA HT
18.) In addition, SDCL 8§ 15-6-56(f) allows for a party to request a stay of a motion for
summary judgment to conduct discovery. Despite having these options available to her,
Robinson never requested a stay of the motion for summary judgment and never
conducted additional discovery. Any purported inability to offer certain evidence is
through no fault but her own.

Likewise, Robinson has made no argument or showing that she did not have a fair
opportunity to litigate the applicability of the statute of repose. Nor can she. Robinson
was aware of Howey-Fox’s intent to assert the affirmative defense of statute of repose on
May 17, 2017. (App. 5-13.) The circuit court granted Howey-Fox’s Motion for
Summary Judgment on September 20, 2017. (MSJ HT 4.) Robinson had over four
months to defend the claim. This Court has found no prejudice in cases where the
opposing party had much less time to prepare or defend against claims asserted in
amended pleadings than the four months Robinson was given. See Americana
Healthcare Center v. Randall, 513 N.W.2d 566, 571 (S.D. 1994) (finding two months to
prepare the defense of a newly asserted claim to be “sufficient time” and no
demonstration of undue prejudice as a result); see also Kjerstad v. Ravellette

Publications, Inc., 517 N.W.2d 419, 423 (S.D. 1994) (finding no prejudice where the
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circuit court granted the plaintiff’s motion to amend her complaint to include a new cause
of action just one day before the trial was scheduled to begin). Robinson was fully
provided the opportunity to — and did — present her arguments on the applicability and
effect of the statute of repose. None of the limited and specific concerns of prejudice that
this Court has recognized are present under these facts. Robinson was simply not
prejudiced by Howey-Fox’s amendment.

iii. Howey-Fox would have been permitted to assert the
affirmative defense of statute of repose as a matter of course
with or without the circuit court’s allowance.

Robinson’s lack of prejudice is further evidenced by the fact that Howey-Fox
would have been permitted to raise the affirmative defense of statute of repose in
response to Robinson’s Amended Complaint as a matter of course with or without the
circuit court’s grant of Howey-Fox’s motion to amend. At the same time that Howey-Fox
sought leave of court to amend her initial Answer, Robinson, too, sought leave of court to
amend her initial Complaint. (RA 50-52, 59-66.) Robinson’s motion to amend was
granted. (RA 267-268.) Robinson’s Amended Complaint added a new claim and theory
of recovery. (RA 103-112.) This new claim and theory of recovery alleged that, while
representing Robinson, Howey-Fox loaned Robinson money and took her “diamond
anniversary ring as collateral, which was worth far more than the amount of money
[loaned Robinson].” (RA 103-112.) With her Amended Complaint, Robinson sought the
damages she sustained “as a result of [] Howey-Fox procuring [Robinson’s] diamond
anniversary ring” at a price allegedly below fair market value. (Id.) That amendment

expanded the scope of the case on which Robinson had been proceeding — that Howey-
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Fox committed malpractice as a result of her failure to commence the personal injury
action within the statute of limitations.

This Court has not previously addressed the issue of whether a party may amend
their pleadings as a matter of right, and without seeking leave of court, in response to
another party’s amended pleading. Of the courts that have addressed this issue, the large
majority have adopted an equitable rule that “when a plaintiff files an amended complaint
which changes the theory or scope of the case, the defendant is allowed to plead anew as
though it were the original complaint filed by the [p]laintiff.” Tralon Corp. v.
Cedarapids, Inc., 966 F. Supp. 812, 832 (N.D. lowa 1997), aff"d, 2000 WL 84400 (8th
Cir. January 21, 2000); Hydro Engineering, Inc. v. Petter Investments, Inc., 2013 WL
1194732 (D. Utah March 22, 2013) (holding that a defendant may assert new affirmative
defenses without leave of court when “a plaintiff files an amended complaint which
changes the theory or scope of the case.”). Robinson’s Amended Complaint expanded
the scope of the case and Howey-Fox would have been permitted to raise the affirmative
defense of statute of repose even without a motion for leave to amend. Again, this is

especially true where, as here, the affirmative defense could not have been asserted in

4 See also, e.g., Port-A-Pour, Inc. v. Peak Innovations, Inc., 2016 WL 1258552, * 3 (D.
Colo. March 31, 2016) (holding that a defendant may, without seeking leave of court, assert new
counterclaims and affirmative defenses when a plaintiff files an amended complaint which
changes the theory or scope of the case); Uniroyal Chem. Co., Inc. v. Syngenta Crop Protection,
Inc., 2005 WL 677806 (D. Conn. March 23, 2005) (holding that a defendant is entitled to plead
anew when a plaintiff adds new theories that expand the scope of the case); Brown v. E.F. Hutton
& Co., Inc., 610 F. Supp. 76, 78 (S.D. Fla. 1985) (same); Buffalo Wild Wings, Inc. v. Buffalo
Wings & Rings, LLC, 2011 WL 2261298, *4 (D. Minn. March 21, 2011) (adopting the moderate
approach and recognizing the equitable consideration that “if one party expands its case by adding
new theories and claims, the other party may do likewise.”).
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response to the original Complaint because the law did not support such an assertion at
that time. The circuit court’s grant of Howey-Fox’s Motion for Leave to Amend is
properly affirmed.
CONCLUSION

The circuit court correctly held that SDCL § 15-2-14.2 is a statute of repose.
There remained no disputes of material fact that Robinson failed to bring her claims
within three years of the time the alleged malpractice occurred and her claims are,
therefore, time-barred. Robinson’s numerous attempts at avoiding the application of this
Court’s decision in Pitt-Hart v. Sanford USD Medical Center should be denied. The
continuous representation doctrine does not apply to statutes of repose. And there were
no continuing torts to trigger the continuing tort doctrine.

The circuit court did not abuse its discretion in granting Howey-Fox’s Motion for
Leave to File Amended Answer because Robinson was not prejudiced by the amendment.
For these reasons, Howey-Fox respectfully requests this Court to affirm the circuit court
in all respects.

Dated: June 8th, 2018.
FULLER & WILLIAMSON, LLP

/s/ _William P. Fuller
William P. Fuller
Molly K. Beck
7521 South Louise Avenue
Sioux Falls, SD 57108
(605) 333-0003
bfuller@fullerandwilliamson.com
mbeck@fullerandwilliamson.com
Attorneys for Appellees Harmelink, Fox &
Ravnsborg Law Office and Wanda L. Howey-Fox
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correct copy of the Judgment of Dismissal of Defendants/Third-Party Plaintiffs and Third-Party

Defendant is attached to this Notice.

Filed: 9/25/2017 2:38:05 PM CST Yankton County, South Dakota 66CIV16-000079

App. 1



66 CIV. 16-000079
Notice of Entry of Judgment of Dismissal

Dated: September 25, 2017.
FULLER & WILLIAMSON, LLP

/s/ William Fuller
William Fuller
Molly K. Beck
7521 South Louise Avenue
Sioux Falls, SD 57108
(605) 333-0003
bfuller@fullerandwilliamson.com
mbeck@fullerandwilliamson.com
Attorneys for Defendants/Third-Party
Plaintiffs

Certificate of Service

I certify that on September 25, 2017, I e-filed and served via Odyssey File & Serve, a true
and correct copy of the foregoing Notice of Entry of Judgment of Dismissal, upon:

Casey W. Fideler
CHRISTOPHERSON, ANDERSON,
PAULSON & FIDELER, LLP
casey@capflaw.com

Attorney for Plaintiff

Douglas M. Deibert
CADWELL, SANFORD, DEIBERT
& GARRY, LLP
ddeibert@cadlaw.com

Attorney for Third-Party Defendant

/s/ William Fuller
One of the Attorneys for Defendants/
Third-Party Plaintiffs

App. 2
Filed: 9/25/2017 2:38:05 PM CST Yankton County, South Dakota 66CIV16-000079



FILED

SEP 2% Yl
STATE OF SOUTH DAKOTA IN CIRCUIT COURT
Eﬁ%‘mn‘%ﬂ " fSo\ﬂhD akots
COUNTY OF YANKTON L udtcist U FIRST JUDICIAL CIRCUIT

0-0-0-0-0-0-0-0-0-0+0-0-0-0~0-0-0-0-0-0-0-0-0-0

66 CIV. 16-000079
JILL ROBINSON-PODOLL f/k/a JILL
ROBINSON-KUCHTA,

Plaintiff,

VS,
: JUDGMENT OF DISMISSAL OF
HARMELINK, FOX & RAVNSBORG LAW DEFENDANTS/THIRD-PARTY
OFFICE and WANDA L. HOWEY-FOX, : PLAINTIFFS AND THIRD-PARTY
DEFENDANT

Defendants/Third-Party

Plaintiffs,
VS.

YANKTON COUNTY, SOUTH DAKOTA,

Third-Party Defendant.

0-0-0-0-0-0-0-0-0-0-0-0-0-0-0-0-0-0-0-0-0-0-0-0
A hearing on Defendants/Third-Party Plaintiffs’, Harmelink, Fox & Ravnsborg Law
Office and Wanda L.. Howey-Fox, Motion for Summary Judgment, with Joinder by Third-Party
Defendant, Yankton County, South Dakota, was held on Wednesday, September 20, 2017, at
2:30 p.m. at the Minnehaha County Courthouse in Sioux Falls, South Dakota, the Honorable
John Pekas presiding. Plantiff appeared through counsel of record, Casey Fideler,
Defendants/Third-Party Plaintiffs appeared through counsel of record, William Fuller, and Third-
Party Defendant appeared through counsel of record, Douglas Deibert. The Court, having
reviewed the parties filings and submissions, having heard arguments of counsel, and for good

cause appearing, it is hereby

App. 3
Filed: 9/25/2017 2:38:05 PM CST Yankton County, South Dakota 66CIV16-000079



66 CIV. 16-000G79
Judgment of Dismissat of Defendants/Third-Party Plaintiffs and Third-Party Defendant

ORDERED, ADJUDGED, and DECREED that Defendants/Third-Party Plaintiffs’
Motion for Summary Judgment, with Joinder by Third-Party Defendant, is GRANTED on the

merits, and with prejudice, with each party to bear their own costs.

pated: /22 / L2017,

BY THE COURT:

gDy —

The Honorable John Pekas
Circuit Court Judge

App. 4
Filed: 9/25/2017 2:38:05 PM CST Yankton County, South Dakota 66CIV16-000079



William P. Fuller #
Hilary L. Williamson %
Derek A. Nelsen #
Eric T. Preheim o
Molly K. Beck

Casey W. Fideler

W COPY

Attorneys at Law

Fuller & Williamson, LLP

7521 South Louise Avenue
Sioux Falls, South Dakota, 57108
P: (605) 333-0003 | F: (605) 333-0007
www.fullerandwilliamson.com

+ Also licensed to practice in Minnesota.
o Also licensed to practice in lowa.

bfuller@fullerandwilliamson.com

May 17,2017

Christopherson, Anderson, Paulson & Fideler

509 South Dakota Avenue
Sioux Falls, SD 57104-6809

Re:  Jill Robinson-Podoll, f/k/a Jill Robinson-Kuchta v. Harmelink, Fox & Ravensborg Law

Office and Wanda L. H

Dear Casey:

owey-Fox vs. Yankton County, South Dakota - Civ. 16-79

I have enclosed a Stipulation to Amend the Answer as well as the proposed amended
answer. The only change that I am making to the answer is adding the statute of repose as
a defense under the third defense. If acceptable, please sign the stipulation and return it
to me. Otherwise, we can bring it before the court. Thank you.

Enclosure

cc/enc:  Douglas M. Deibert

Yours truly,

William Fuller

App. 5
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STATE OF SOUTH DAKOTA )
- SS
COUNTY OF YANKTON )

0-0-0-0-0-0-0-0-0-0-0-0-0-0-0-0-0-0-0-0-0-0-0-0

JILL ROBINSON-PODOLL f/k/a JILL
ROBINSON-KUCHTA,

Plaintiff,

VS.

HARMELINK, FOX & RAVNSBORG
LAW OFFICE and WANDA L. HOWEY-
FOX,

Defendants/Third-Party
Plaintiffs,

Vs.
YANKTON COUNTY, SOUTH DAKOTA,
Third-Party Defendant.

0-0-0-0-0-0-0-0-0-0-0-0-0-0-0-0-0-0-0-0-0-0-0-0

IN CIRCUIT COURT

FIRST JUDICIAL CIRCUIT

66 CIV. 16-000079

STIPULATION TO AMEND
ANSWER

The above-named parties, through counsel of record, hereby stipulate and agree

that Defendants/Third-Party Plaintiffs may amend their Answer to Plaintiff's Complaint.

Attached as Exhibit A is a copy of the proposed Amended Answer to Plaintiff's

Complaint.

App. 6



66 Civ. 16-000079
Stipulation to Amend Answer

Dated this day of May, 2017.

FULLER & WILLIAMSON, LLP

William Fuller

7521 S. Louise Avenue

Sioux Falls, SD 57108

Phone 605-333-0003

Fax 605-333-0007

Email bfuller@fullerandwilliamson.com
Attorneys for Defendants

App. 7
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66 Civ. 16-000079
Stipulation to Amend Answer

Dated this

day of May, 2017.

CHRISTOPHERSON, ANDERSON,
PAULSON & FIDELER

Casey W. Fideler

509 S. Dakota Avenue
Sioux Falls, SD 57104-6809
Phone 605-336-1030

Fax 605-336-1027

Email casey@capflaw.com
Attorneys for Plaintiff

App. 8
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66 Civ. 16-000079
Stipulation to Amend Answer

Dated this day of May, 2017.

CADWELL, SANFORD, DEIBERT &
GARRY

Douglas M. Deibert

P.O. Box 2498

Sioux Falls, SD 57101

Phone 605-336-0828

Fax 605-336-6036

Email ddeibert@cadlaw.com
Attorneys for Third-Party Defendant

App. 9
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STATE OF SOUTH DAKOTA ) IN CIRCUIT COURT
. SS
COUNTY OF YANKTON ) FIRST JUDICIAL CIRCUIT
0-0-0-0-0-0-0-0-0-0-0-0-0-0-0-0-0-0-0-0-0-0-0-0
66 CIV. 16-000079
JILL ROBINSON-PODOLL f/k/a JILL
ROBINSON-KUCHTA,
Plaintiff, DEFENDANTS’ AMENDED
: ANSWER AND DEMAND FOR
VS. JURY TRIAL
HARMELINK, FOX & RAVNSBORG
LAW OFFICE and WANDA L. HOWEY-
FOX,

Defendants.

0-0-0-0-0-0-0-0-0-0-0-0-0-0-0-0-0-0-0-0-0-0-0-0

COMES NOW Defendants Harmelink, Fox & Ravnsborg Law Office and Wanda
L. Howey-Fox (collectively “Defendants”), by and through their counsel of record, and
for their Amended Answer to Plaintiff’s Complaint, state and allege as follows:

First Defense

1. Plaintiff’s Complaint fails to state a claim or a cause of action against
Defendants upon which relief can be granted.

2. Plaintiff is not the real party in interest.

Second Defense
3. Defendants deny each and every allegation, matter, and thing contained in

said Complaint except such as are hereinafter specifically admitted or qualified

App. 10
Exhibit A-1



66 CIV. 16-000079
Defendants’ Amended Answer and Demand for Jury Trial

4. Defendants admit paragraphs 1,2, 3,6, 7,9, 10, 11, 12,13, 15, 16, 17, 18,
19,20, 21, 22, 23, 24, and 28.

4. Defendants admit that a motor vehicle accident occurred on April 28, 2007,
in which the vehicle driven by Chelsea Ewalt pushed the vehicle operated by Michelle
Mitchell into the rear bumper of the vehicle being operated by the Plaintiff herein.

5. Plaintiff’s allegations in paragraphs 29, 30, and 31 are legal conclusions to
which no response is required.

Third Defense

6. Plaintiff was contributorily negligent barring her recovery herein.

7. Plaintiff’s purported cause of action is barred by the doctrine of estoppel
and in pari delecto.

8. Plaintiff failed to mitigate her damages.

9. Plaintiff’s purported cause of action is barred by the statute of repose.

Fourth Defense

9. Plaintiff’s claim for punitive damages violates Defendants’ due process

rights guaranteed by the Fourteenth Amendment to the United States Constitution and

Article VI Section 2 of the South Dakota Constitution.

App. 11
Exhibit A-2



66 CIV. 16-000079
Defendants’ Amended Answer and Demand for Jury Trial

Prayer for Relief
Defendants pray that Plaintiff’s Complaint be dismissed upon the merits and that
Defendants have and recover their costs and disbursements herein.
Request for Jury Trial
Defendants request a trial by jury on all issues of fact.
Dated this  day of May, 2017.

FULLER & WILLIAMSON, LLP

/s/ William Fuller
William Fuller
7521 South Louise Avenue
Sioux Falls, SD 57108
Phone:(605) 333-0003
Fax: (605)333-0007
Email: bfuller@fullerandwilliamson.com
Attorney for Defendants

Certificate of Service

I certify that onthe ~ day of May, 2017, I served via Odyssey File & Serve, a
true and correct copy of the foregoing Defendants” Amended Answer and Demand for
Jury Trial, upon:

Casey W. Fideler

CHRISTOPHERSON, ANDERSON,

PAULSON & FIDELER, LLP

509 S. Dakota Avenue

Sioux Falls, SD 57104-6809
Attorney for Plaintiff

App. 12
Exhibit A-3
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66 CIV. 16-000079
Defendants’ Amended Answer and Demand for Jury Trial

/s/ William Fuller
One of the Attorneys for Defendants

App. 13
Exhibit A-4



Sara Heller

From: Bill Fuller

Sent: Wednesday, May 24, 2017 3:01 PM
To: Casey W. Fideler

Cc: Douglas Deibert

Subject: RE: Robinson v Fox

We can set it for hearing for both motions. Bill

From: Casey W. Fideler [mailto:casey@capflaw.com]

Sent: Wednesday, May 24, 2017 2:02 PM

To: Bill Fuller <bfuller@fullerandwilliamson.com>

Cc: Casey W. Fideler <casey@capflaw.com>; Douglas Deibert <ddeibert@cadlaw.com>
Subject: Re: Robinson v Fox

Bill,

I apologize for the delay in responding to your request that I stipulate to allowing you to amend the answer to
the complaint but | am up against the SOL on another matter so my attention has been directed to that file
recently. | cannot sign the stipulation as doing so would be adverse to my client’s interests and | also feel that
your request is untimely and would be prejudicial to my client because we just completed depositions.

| have also attached an email chain dated January 18, 2017 whereby | ask you to stipulate to me amending the
complaint to include Jill’s damages as a result of the sale of her ring to Wanda. Mr. Deibert responded taking
no position on my request. However, you never responded to my request.

We can set a hearing date on both motions and kill two birds with one stone, can’t we? Please let me know
what you think. Thank you.

Respectfully,

Casey

Casey W. Fideler, LL.M

Christopherson, Anderson, Paulson & Fideler, LLP
509 South Dakota Avenue

Sioux Falls, SD 57104-6809

Phone: (605) 336-1030

Fax: (605) 336-1027

Email: Casey@capflaw.com

PRIVILEGE AND CONFIDENTIALITY NOTICE

The information contained in this electronic message (e-mail) is privileged and confidential information intended only for the use of the individual or entity named in the address
line. If the reader of this e-mail is not the intended recipient, or if the reader of this e-mail is the employee or agent responsible to deliver this e-mail to the intended recipient, you
are hereby on notice that you are in possession of confidential and privileged information. Any dissemination, distribution, or copying of this communication is strictly prohibited.
You will immediately notify the sender by telephone or reply e-mail of your inadvertent receipt. Please delete the e-mail both locally and from your permanent mailbox without
opening or examining it.

On May 24, 2017, at 12:04 PM, Bill Fuller <bfuller@fullerandwilliamson.com> wrote:

Casey | sent you a stipulation to amend the answer last week. Doug has already signed it. Are you going to sign? Bill

App. 14



Robinson-Podoll v. Howey-Fox, ct al.

Condenselt! ™ Jill Robinson-Podoll

Page 1 Page 3
1 1 INDEX OF EXAMIHATION
STATE OF SOUTH DAKOTA )] IN CIRCUIT COURT
2 +85 2 BY MR. FULLER: Page 4
COUNTY OF YANKTON ) FIRST JUDICIAL CIRCUIT
3 3
IHDEX OF EXHIBITS
1 4
JILL ROBINSON-PODOLL f/k/a JILL 66 CI1v. 16-000079 Exhibit Humber Marked
5 ROBINSON~KUCHTA 5
1 Color Copy of Photograph 28
& Plaintifs, 6
2 Color Copy of Photograph 28
2 -vn- 7
3 Color Copy of Photograph 28
B K, FOX & RAVHSBORG 8
W OFFICE and WANDA L. HOWEY- 7 Copy of Schedule B 52
3 FOX, 9
@ Copy of Amendment to Schedule B Summary of
10 Defendants/Third-Party i0 Schedules and Yotice of Amendment 56
Plaintiffs,
11 11 9 Copy of Attorney Fee cContract 58
12 - 12 10 cCopy of Certified Appraisal 63
YAUKTON COUNTY, SOUTH DAKOTA,
i3 13 11 Copy of Receipt 65
Third-Party Defendant.
iq 14
is 15
DEPOSITION o F
la 14
Jill Robinson-Podoll
17 17
1e 18
APPEARANCES:
19 19
Christophersoa, Anderson, Paulson & Fideler, Attorneys
29 at Law, Sioux Falls, South Dakota, 20
by Mr. Casey W. Fideler,
21 21
for the Plaintiff;
22 22
Fuller & Williamsen, Attorneys at Law, Sioux Falls,
23 South Dakota, 23
by Mr. william P. Fuller,
24 24
for the Defendants and Third Party
25 Plaintiffs; 25
page 2 Page 4
i Cadwell, Sanford, Deibert & Garry, Attorneys at law,
Sioux Falls, South Dakota, 1 S TI P U L A T I O N
2 by Mr. Douglas M. Deibert, 2
3 for the Third-Party Defendanc. . .
3 1t is stipulated and agreed by and between the
4 . .
AL50 PRESENT: Wanda Howey-Fox 4 above-named parties, through their attorneys of record, whose
5 . sy
5 appearances have been hereinabove noted, that the deposition
& N . . .
6 of Jill Robinson-Podoll may be taken at this time and place,
T .
7 that is, at the James Law Offices, Yankton, South Dakota, on
8 .
8 the 2nd day of May, 2017, commencing at the hour of 8:30
3 . ‘e .
9 o'clock a.m.; said deposition taken before Wayne K. Swenson,
10 . . .
10 a Notary Public within and for the State of South Dakota;
) 11 said deposition taken for the purpose of discovery or for use
12 . . . e
12 at trial or for each of said purposes, and said deposition
13 "
13 may be used for all purposes contemplated under the
14 . . e .
14 applicable Rules of Civil Procedure as if taken pursuant to
15 . .
15 written notice. Insofar as counsel are concerned, the
16 . . .
16 objections, except as to the form of the question, may be
17 . N - .
17 reserved until the time of trial.
18
18 JILL ROBINSON-PODOLL,
19 . . "
19 called as a witness, being first duly sworn, deposed and
20 .
20 said as follows:
21
21 EXAMINATION BY MR. FULLER:
22
22 Q Would you state your name, please?
22 . .
23 A Jill Robinson-Podoll.
24 Q Ilill, my name is Bill Fuller and I'm representing Wanda
25 « . .
25 Howey-Fox, and I'm going to talk to you a little bit

Wayne K. Swenson (605) 360-2379

Page 1 - Page 4
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Robinson-Podoll v. Howey-Fox, et al.

Condenselt! ™

Jill Robinson-Podoll

Page 61 Page 63
1 Q Werc you working at Wells Fargo at that time? 1 Q And had she been served in time, then you would have had
2 A Yes, I was. 2 the lawsuit against Ewalt, correct?
3 Q Were you aware that Chelsey Ewalt's parents banked at 3 A Ibelieve so.
4 Wells Fargo? 4 Q And we wouldn't be here today with a lawsuit against
5 A Iwas not. 5 Wanda, correct?
6 Q Okay. So you don't recall any discussions with Wanda 6 A Correct.
7 Howey-Fox about the residence of Chelsey Ewalt? 7 Q Do you remember any conversations you had with Wanda
8 A 1know a couple times I may have mentioned I know her 8 conceming the attorney fee agreement?
9 mother worked at Walmart and 1 knew her mother was from, 9 A No, I donot.
10 like, the Gayville-Volin area. I did not know that her 10 Q So from your perspective, in your opinion when did this
11 mom and dad were divorced. 11 attorney-client relationship begin between you and Wanda
12 Q So when did you first learn that the Summons and 12 in reference to the car accident?
13 Complaint was not served in time? 13 MR. FIDELER: Again, an objection on
14 A Probably a week before the jury trial, maybe two weeks. 14 the record, Wayne. Legal conclusion.
15 Q So, roughly, three years later. What happened within 15 MR. FULLER: You can answer.
16 thosc three years from 2010 to 2013? 16 A The day when I called her about getting that check from
17 A TIassumed, becausc I had been dropping off bills and 17 De Smet.
18 signing papers, that this was in the process. You know, 18 Q And why do you say that?
19 1 don't know why I would be dropping off bills if 19 A Because at that time she advised me not to sign any
20 nothing was in pursuit. 20  papers, to start bringing her the paperwork, any bills,
21 Q Did you know that Miss Ewalt's lawyer initially got the 21 names of doctors that I had seen. I assumed that was
22 lawsuit dismissed? 22 because of an client-attorney situation and not just
23 A 1did not. 23 because we were friends. None of my other friends asked
24 Q Did you know that dismissal was appealed by Wanda to the 24 for any of that.
25 South Dakota Supreme Court? 25 (Deposition Exhibit Number-10 was marked for
Page 62 Page 64
1 A You know, now that you say that, I do remember something 1 identification by the court reporter).
2 about that. 2 Q TI'll show you what's been marked as Deposition Exhibit
3 Q You remember something about your case being in front of 3 10, which is an appraisal of a ring that was provided to
4 the South Dakota Supreme Court? 4 me by your attorney. That is a ring that you owned?
S A Right. 5 A Correct.
6 Q And did you know that the South Dakota Supreme Court 6 Q And when did you purchase that ring?
7 sent the case back to have that trial in front of the 7 A Ido not recall the date.
8  jury? 8 Q Do you remember how much you paid for the ring?
9 A 1was not aware that was the procedure. 9 A I believe it was under $5,000.
10 Q Did you ever ask Wanda, why are we having this jury 10 Q Pardon me?
11 trial? 11 A I believe it was under $5,000.
12 A Iguess I never did. I had my trust and faith in her. 12 Q Okay. And you purchased it from whom?
13 She was one of my friends. I assumed she was doing what 13 A A friend, a jeweler of Wanda's.
14 was best -- in the best of my interest. 14 Q Here in Yankton?
15 Q But is that the first jury trial you've been in? 15 A Yes.
16 A Yes. 16 Q And did you ultimately end up selling that ring to
17 Q And weren't you curious as to why we're having this 17 Wanda?
18 trial in front of a jury? 18 A I gave her that ring and she gave me some money, and at
19 A You know, [ had so many things going on in my life and, 19 the time I had asked her, do you think that, you know,
20 like I stated, Wanda was my friend, I never doubted what 20  that case will be settled by then? I was thinking
21 she was doing. I assumed she had been doing this all 21 September, I don't know why that date sticks in my mind,
22 the time, and I never questioned her. 22 so I thought, if I wasn't able to come up with the money
23 Q Well, when you found out that Miss Ewalt was not served 23 on my own that this trial would have been over and I
24 in time, were you surprised to hear that? 24 could have paid her off that way also.
25 A I was shocked. 25 Q Why didn't you just sell the ring to somebody else or

Wayne K. Swenson (605) 360-2379

Page 61 - Page 64
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IN THE SUPREME COURT OF THE

STATE OF SOUTH DAKOTA

Appeal No. 28249

JILL ROBINSON-PODOLL f/k/a JILL ROBINSON-KUCHTA,

Plaintiff/Appellant,
VS.

HARMELINK, FOX & RAVNSBORG LAW OFFICE and WANDA L. HOWEY-FOX,
Defendants, and Third-Party Plaintiffs/Appellees,
VS.
YANKTON COUNTY, SOUTH DAKOTA,

Third-Party Defendant/Appellee

BRIEF OF APPELLEE YANKTON COUNTY, SOUTH DAKOTA

APPEAL FROM THE CIRCUIT COURT
FIRST JUDICIAL CIRCUIT
YANKTON COUNTY, SOUTH DAKOTA

HONORABLE JOHN PEKAS, presiding
Circuit Court Judge

Attorneys for Plaintiff/Appellant:

Casey W. Fideler Robert J. Rohl
CHRISTOPHERSON, ANDERSON, JOHNSON EIESLAND
PAULSON & FIDELER, LLP LAW OFFICES, PC

509 S. Dakota Avenue 4020 Jackson Boulevard, Suite 1
Sioux Falls, SD 57104 Rapid City, SD 57702

(605) 336-1030 (605) 348-7300
casey@capflaw.com rjr@johnsoneiesland.com

1



Attorneys for Defendants, Third-Party Plaintiffs/Appellees Harmelink, Fox &
Ravnsborg Law Office and Wanda L. Howey-Fox

William Fuller

Molly Beck

FULLER & WILLIAMSON, LLP
7521 S. Louise Avenue

Sioux Falls, SD 57108

(605) 333-0003
bfuller@fullerandwilliamson.com
mbeck@fullerandwilliamson.com

Attorneys for Third-Party Defendant/Appellee Yankton County, South Dakota

Douglas M. Deibert

CADWELL SANFORD DEIBERT & GARRY, LLP
200 East 10™ Street - Suite 200

Sioux Falls, SD 57104

(605) 336-0828

ddeibert@cadlaw.com

Notice of Appeal filed October 24, 2017
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PRELIMINARY STATEMENT
Consistent with the naming of parties contained in the Preliminary Statement of
Appellees Harmelink, Fox & Ravnsborg Law Office and Wanda L. Howey-Fox, the
following will be references to parties in this Brief:
Plaintiff/Appellant Jill Robinson-Podoll f/k/a Jill Robinson-Kuchta will be
referred to as “Robinson.”
Defendant and Third-Party Plaintiffs/Appellee Harmelink, Fox & Ravnsborg Law
Office Office and Wanda L. Howey-Fox will be referred to as “Howey-Fox.”
Third-Party Defendant/Appellee Yankton County, South Dakota will be referred
to as “Yankton County.”
STATEMENT OF JURISDICTION
Yankton County agrees with the Statement of Jurisdiction made by Howey-Fox.
Yankton County agrees the Notice of Appeal was timely filed.
STATEMENT OF THE ISSUES
Yankton County agrees with the Statement of the Issues advanced by Howey-Fox;
and re-states those issues as follows:

. Whether the circuit court properly granted Howey-Fox’s Motion for
Summary Judgment.

Robinson argues that the circuit court erred by granting Howey-Fox’s Motion for
Summary Judgment. The circuit court properly granted Howey-Fox’s Motion for
Summary Judgment because no disputes of material fact remained. In addition, the

circuit court, in applying this Court’s guidance and analysis in Pitt-Hart v. Sanford USD
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Medical Center, 2016 S.D. 33, 878 N.W.2d 406 and the plain language of SDCL § 15-2-
14.2, correctly determined that SDCL § 15-2-14.2 is a statute of repose.
SDCL § 15-2-14.2
Pitt-Hart v. Sanford USD Medical Center, 2016 S.D. 33, 878 N.W.2d 406
Hagemann ex rel. Estate of Hagemann v. NIS Engineering, Inc.. 2001 S.D.
102, 632 N.W. 2d 840

1. Whether the circuit court properly granted Howey-Fox’s Motion for
Leave to File Amended Answer.

Robinson argues that the circuit court erred in granting Howey-Fox’s Motion for
Leave to File Amended Answer. ( The circuit court was within its discretion in
granting Howey-Fox’s Motion both because: (1) Robinson was not prejudiced by the
amendment; and (2) justice required leave be freely given in light of a Pitt-Hart, which
was issued after Howey-Fox filed her initial Answer and which triggered the applicability
of the statute of repose affirmative defense to Robinson’s claims against Howey-Fox.
SDCL § 15-6-15(a)
Pitt-Hart v. Sanford USD Medical Center, 2016 S.D. 33, 878 N.W.2d 406
Beyer v. Cordell, 420 N.W.2d 767 (S.D. 1988)
STATEMENT OF THE CASE
Yankton County agrees with Howey-Fox’ Statement of the Case. Significantly,
the claimed act of malpractice Robinson claims against Howey-Fox occurred no later than
April 29, 2010, which was three years from the date of the motor vehicle accident
involving Robinson, Mitchell, and Ewalt. Howey-Fox represented Robinson in bringing
the lawsuit against those Defendants. Howey-Fox failed to ensure that Ewalt was served

on or before April 28, 2010, at which time the the three-year statute of limitations expired

on that claim.


https://www.westlaw.com/Document/If4fc775a02ae11e6a795ac035416da91/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/N6910AA000A3011DCBEF3CE174052014B/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/N6910AA000A3011DCBEF3CE174052014B/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/If4fc775a02ae11e6a795ac035416da91/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/I1e1c82e7ff2811d983e7e9deff98dc6f/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/I1e1c82e7ff2811d983e7e9deff98dc6f/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/NB0AF51E00A3011DCBEF3CE174052014B/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/If4fc775a02ae11e6a795ac035416da91/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/I6a15c0d2feb011d99439b076ef9ec4de/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0

Howey-Fox was served with the Summons and Complaint in this case on January
27, 2016, nearly six years after the occurrence of the motor vehicle accident in which
Howey-Fox represented Robinson.

In a bench ruling of September 20, 2017, the Trial Court granted Howey-Fox’
Motion for Summary Judgment. This appeal follows.

ARGUMENT!?
. The circuit court correctly concluded that SDCL § 15-2-14.2 isa
statute of repose based on this Court’s decision in Pitt-Hart v. Sanford
USD Medical Center.

Of course, this is a question of law. It is undisputed that the three-year statute of
limitations set forth in SDCL § 15-2-14 began running April 28, 2007, the date of the
motor vehicle accident involving Robinson and two other parties. The statute of
limitations would have run April 29, 2010, on that accident claim. Howey-Fox failed to
ensure that Robinson’s lawsuit was served on or before that date.

It is likewise undisputed Howey-Fox was served with the Summons and
Complaint in this legal malpractice action against her, on January 27, 2016. From April
29, 2010, the date on which the limitations period began running on Robinson’s potential

claim against Howey-Fox, the three-year limitation mandated by SDCL 15-2-14.2 expired

April 30, 2013. Thus, Robinson’s Complaint in this action was served on Howey-Fox

1

In this section, Yankton County will refer to the arguments made by Howey-Fox in the
section headed “Argument,” which appears at pages 9-27 of Howey-Fox’ Brief. Yankton
County will attempt to limit or at least eliminate unnecessary repetition in citing
authority, or making arguments.
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two years, nine months after the claim expired under SDCL 15-2-14.2. Clearly the three-
year statute was exceeded.

A. SDCL 8§ 15-2-14.2 is a statute of repose.

There is little or nothing to add to the well written, well reasoned argument
Howey-Fox makes at pages 9-13 of her Brief. Probably the only issue worth noting is
Howey-Fox’ comparison of SDCL § 15-2-14.1, with SDCL § 15-2-14.2, which appears at
pages 9-10 of Howey-Fox’ Brief. Each quoted portion of the statute ends with the four
words “shall have occurred.” The medical malpractice limiting statute, SDCL 815-2-
14.1, lists the potential acts subject to professional negligence as “malpractice, error,
mistake, or failure to cure, ...” Those terms are used twice in the statute.

Similarly, and virtually identically, the legal malpractice limiting statute, SDCL §
15-2-14.2 lists “malpractice, error, mistake, or omission, ...” The only difference is that
the medical malpractice statute uses the phrase “failure to cure,” while the legal
malpractice statute substitutes the word “omission” in place of “failure to cure.” Of
course, lawyers’ professional actions do not involve “curing” anything or anyone. Thus,
for purposes of realistic comparison, the two statutes are identical in the most important
sense.

As to any argument Robinson makes regarding a client-potential plaintiff’s
recognition of the malpractice claimed, this Court has previously dealt with a similar

issue involving a claim of attorney malpractice.? See Green v. Siegel, Barnett & Shutz,

2

The statute of repose issue argument was not made in that case, perhaps because Pitt-
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557 N.W.2d 396 (S.D. 1996). In that case, Defendant law firm did legal work for a client
in November of 1976. That work involved trusts for three minor children and potential
tax advantages, had the document work been done differently. Grantor Mayme Green
died June 27, 1993. The legal malpractice claim was commenced April 19, 1995.
Obviously that was outside both the six-year statute of limitations under a statute
regarding legal malpractice actions arising prior to 1977; and a three-year limitations
period for such actions after 1977.

The Trial Court granted summary judgment in favor of plaintiff on the statute of
limitations issue. The South Dakota Supreme Court reversed, rejecting arguments of
“open courts” and constitutionality. Further, in holding that the limitation period began
running in November of 1976, at the time the documents were prepared, this Court noted
other decisions indicating sympathy for those who find a statute unjust. However, this
Court deferred to the Legislature, to correct any such claimed injustices. Thus, Green
provides strong authority against any argument claiming discovery of the alleged
malpractice act is to be considered, rather than the date of occurrence.

B. Robinson’s claims against Howey-Fox are time barred.

Yankton County adopts the arguments and authorities set forth in Howey-Fox’
Brief, No. 1, B. No other argument is necessary.

C. The continuous representation doctrine does not apply to statutes of
repose.

Yankton County adopts the arguments and authorities set forth in Howey-Fox’

Hart, 2016 S.D. 33, 878 N.W.2d 406, was not decided until 2016.
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Brief, No. 1, C.

In her argument regarding the continuous representation doctrine, at page 10 of
her Brief, Robinson makes the following statement:

The trial court’s ruling is confusing, but it expressly grants Defendants’ argument

that Plaintiff’s claims against Defendant Fox are time-barred. The Court did not

produce Findings of Fact and Conclusions of Law, a Memorandum Decision, nor
any other memoranda articulating its rationale.

It is hard to understand how the Trial Court’s ruling could be considered
confusing. Very plainly and clearly, the Trial Court granted Howey-Fox’ Motion for
Summary Judgment on the statute of repose issue.

As for the argument that failure to enter Findings of Fact and Conclusions of Law
somehow affect the issue involved in this appeal, it is well settled that Findings of Fact
and Conclusions of Law are unnecessary in Motions for Summary Judgment; this Court
has previously held they are improper and unnecessary. See Bergin v. Bistodeau, 645
N.W.2d 252 (2002) and City of Belle Fourche v. Dittman, 325 N.W.2d 309 (1982).

Nor is a Memorandum Decision or any other memoranda necessary. Thus, that
argument made at page 10 is without substance or merit.

D. There is no continuing tort to trigger the continuing tort doctrine.

As with other arguments, Yankton County adopts and agrees with Howey-Fox’
argument and authorities on this issue. If a Plaintiff were able to rely on the continuing
tort theory, it would seem virtually every statute of limitations or repose defense would be

defeated, a result that would effectively destroy this valid defense.

1. The circuit court did not abuse its discretion in granting Howey-Fox’s
Motion for Leave to File Amended Answer.
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Not only does Robinson ignore Pitt-Hart in claiming the circuit court erred in
granting summary judgment, she also argues Howey-Fox should not have been able to
amend her answer to assert the affirmative defense of the statute of repose in the first
place. This is true even though Pitt-Hart, which held that the exact language found in
SDCL § 15-2-14.2 creates a statute of repose and not a statute of limitations, was not
decided until after Howey-Fox served her original answer. Justice required the
amendment for this reason, and Robinson was not prejudiced by the same. Robinson’s
continued attempts to elude Pitt-Hart’s application by arguing that the circuit court
abused its discretion by granting Howey-Fox’s motion to amend should also be rejected.
South Dakota law provides, in relevant part:

[A] party may amend his pleading [] by leave of court or by written consent of the

adverse party; and leave shall be freely given when justice so requires. SDCL §

15-6-15(a)

So long as there is no prejudice to the non-moving party as a result of the
amendment, circuit courts are specifically permitted to, and when justice requires
instructed to, allow amendment of the pleadings “before, during, and after trial without
the adverse party’s consent.” Dakota Cheese, Inc. v. Ford, 1999 S.D. 147, 24, 603
N.W.2d 73, 78 (internal citations and quotations omitted). The circuit court was well
within its discretion in granting Howey-Fox’s Motion for Leave to File Amended Answer
both because there was no prejudice to Robinson and because justice required this result.

A. The affirmative defense of statute of repose was never waived.

Howey-Fox’ argument at pages 20-21 of her Brief could not be argued any more
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effectively. Itis undisputed Howey-Fox’ initial Answer was filed February 25, 2016.
Pitt-Hart was not decided until April 13, 2016, several weeks after the Answer was filed.
Thus, Howey-Fox could have made the Motion for the amendment any time after the
Pitt-Hart decision.

B. Robinson was not prejudiced by Howey-Fox’s amendment.

I The eventual grant of summary judgment is not indicative of
prejudice.

Robinson’s attempt to show prejudice is weak at best; wholly unsupported at
worst. In addition to the arguments made by Howey-Fox at pages 21-22 of her Brief, it
should be noted that, up to the time the Motion for Summary Judgment was made, no
Scheduling Order had been entered. There was no deadline for the filing of any motions.

No discovery deadline had ever been set. No trial date had been set. It is likely other
discovery and trial depositions would have been necessary prior to trial, since in effect,
Robinson would have needed to prove her damages in the car accident case, if she could
negotiate the hurdle of avoiding dismissal of the legal malpractice claim. The significant
point to be made is that, at the time Howey-Fox made her Motion to amend her Answer,
there is no question any trial would have been months away. Responding to the Motion
for Summary Judgment, whether made at the time it was made, or if it had been made
earlier, involved the same time and effort to oppose the Motion. Consequently, the issue
of prejudice totally fails.

ii. Robinson cannot satisfy the recognized concerns of prejudice.

Yankton County has no additional argument on this issue, other than that made in
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paragraph Il. i. above; and Howey-Fox’ argument on the issue, at pages 23-27 of her
Brief.

ii. Howey-Fox would have been permitted to assert the
affirmative defense of statute of repose as a matter of course
with or without the circuit court’s allowance.

Again on this issue, Howey-Fox is spot-on with her argument. Once Robinson’s
Motion to Amend her Complaint was granted, Howey-Fox had 30 days after service of
that amended pleading, to serve and file her Answer to the Amended Complaint. In
effect, it was a new ball game regarding the Answer. Howey-Fox was entitled to plead
any defense, whether previously pleaded or not. Thus, Robinson’s argument on that issue
is painfully weak, and should be rejected.

I11.  Robinson’s claims that devasting effects will occur to the judicial
system if the summary judgment ruling is affirmed, are overstated,
and not supported by any fact or evidence.

Briefly addressing the argument made by Robinson in Section I, C. at page 14 of
her Brief, that argument abandons any effort at objective analysis, or citation of statutes
or case authority. Instead, the very bold print in section C predicting that “the
Ramifications to Current Jurisprudence Will be Wide Sweeping” begins the rhetoric-
filled prophecy, and in general, gloom-and-doom effects on the legal system. The
“floodgates of litigation” prediction made at page 15 of the Brief falls in the same
category. Any disgruntled, disappointed party who finds themself in the position of
Robinson, attempting to obtain a reversal on an adverse ruling to her, can use these and

other types of arguments. They are nothing but that: arguments. They are unsupported in

fact, law or evidence, and may be the stuff of a last-ditch, desperate attempt to salvage her

—0—



case.

These terms and arguments are very similar to the numerous attempts to utilize
the “open courts” doctrine, in attempts to divert attention from the real issues involved in
the case. See, for example, Green v. Siegel Barnett, supra, 557 N.W.2d at 399-404,
involving the identical type of cause of action here, legal malpractice; Wegleitner, 1990
SD 88, 582 N.W.2d 688, a case attempting to convince this Court to negate the dram
shop law; Cleveland, et al v. BDL Enterprises, Inc., et al, 203 SD 54, 663 N.W.2d 212,
rejecting the “open courts” argument on the construction deficiency statute of repose; and
Novotny v. Sacred Heart Health Services, 2016 75, 887 N.W.2d 83, a case involving
construction and applicability of the peer review privilege.

Arguments such as Robinson makes in her Brief, mentioned above, along with the
statement relating to “the public’s loss of a remedy to wrongs that deserve it,” page 5 of
the Brief, fall in the same category as the “open courts” arguments that have been rejected
some number of times, including in the two cases cited above.

This very matter was discussed in Green v. Siegel Barnett, supra, at 557 N.W.2d,
P. 400. That decision discussed the “open courts” argument and issue in some detail.

The case noted:

It (the open courts doctrine) does not create rights of action. Citations

omitted. We have held that reasonable conditions on a cause of action are

not unconstitutional. Citations omitted.

Thus, while Robinson does not argue the “open courts” doctrine, her brief and

dramatic arguments advanced, fall in the same category as the “open courts” argument.

Those arguments should be rejected.
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Here, a question of law is involved, no more, no less. Neither Howey-Fox nor
Yankton County attempt to shore up a difficult position, not that there is one, with the
type of dramatic, gloom-and-doom language Robinson’s brief contains. The facts are
undisputed, and overwhelming case law supports the Trial Court’s decision to dismiss
this case based on the statute of repose issue.

SUMMARY AND CONCLUSION

Consistent with this Court’s ruling in Pitt v. Hart, SDCL §15-14-2.2, like SDCL 8§
15-14-2.1, is a statute of repose, not a statute of limitations. The key wording in both
statutes is identical. Consequently, the statute of repose on the legal malpractice claim
expired April 30, 2013.

Neither the argument of continuous representation nor continuing tort alter the
analysis. Those doctrines simply do not apply here.

Likewise, the Trial Court’s ruling on Howey-Fox’ Motion to Amend her Answer
was correct. At the time her original Answer was served and filed, Pitt-Hart had not yet
been decided. Consequently, it could not have been pleaded with the original Answer.
There was no deadline of any kind affecting Howey-Fox from moving to amend her
Answer. The substantial case law on the issue of freely permitting amendments to
pleadings dictates that granting the Motion to Amend the Answer was correct in all
respects.

Further, since Robinson was granted the right to amend her Complaint on the
same date as Howey-Fox’ Motion to Amend was granted, Howey-Fox then had 30 days

in which to answer the Amended Complaint, following service of that pleading. Thus,
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the Amended Complaint negated any necessity of determining the Answer amendment
ISsue.

Finally, there was absolutely no prejudice to Robinson. No Scheduling Order was
in effect. There were no deadlines of any kind, in particular a motions deadline.
Furthermore, the case had not been set for trial. Substantial additional discovery would
have been necessary, had the case been allowed to go forward. Consequently, the issue of
prejudice should likewise be rejected.

For all these reasons, consistent with statute and well settled case law, we urge
this Court to affirm the Trial Court’s ruling on Howey-Fox’ Motion for Summary
Judgment, and the Order and Judgment which followed.

Dated at Sioux Falls, South Dakota, this day of June, 2018.

CADWELL SANFORD DEIBERT & GARRY Ltp

By

Douglas M. Deibert

200 East 10™ Street - Suite 200
Sioux Falls, SD 57104

(605) 336-0828
ddeibert@cadlaw.com

CERTIFICATE OF COMPLIANCE

The undersigned attorney hereby certifies that this brief complies with the type
volume limitation of SDCL § 15-26A-66(2). Based upon the word and character count of
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ARGUMENT

1. The Court's obligation is to interpret the law in a manner avoiding
absurd results

If the trial court is affirmed, this Court is placing contradictory rules, duties, and
responsibilities on attorneys. Defendant Howey-Fox had a legal duty to attempt to cure
her negligent acts, i.e. missing the statute of limitations. Keegan v. First Bank of Sioux
Falls, 519 N.W.2d 607, 614 (S.D. 1994); Kurylas, Inc. v. Bradsky, 452 N.W.2d 111, 115
(S.D. 1990). Assuming arguendo that the Court finds for Defendants, Defendant Howey-
Fox's legal duty to correct the wrong is in direct conflict with her client's best interests.

The Court has an obligation to interpret law in a manner avoiding "absurd
results.” Murray v. Mansheim, 2010 SD 18, {6, 779 N.W.2d 379. Defendants'
argument(s) implies that Defendant Howey-Fox, or similarly situated attorneys, should
here forward abandon all efforts at correcting malpractice and advise clients to
immediately seek substitute counsel to pursue claim(s) against them. Failure to abandon
efforts at correcting the malpractice can and will result in a limitations problem, as
clearly demonstrated by this case. Surely Defendants agree that while representing a
client an attorney must not do anything that is contrary to the best interest of their client;
this is "fundamental law." In re Discipline of Mattson, 2002 S.D. 112, 1 44, 651 N.W. 2d
278, 286 (citing Speckels v. Baldwin, 512 N.W.2d 171, 176 (S.D. 1994)).

The risk that Plaintiff unknowingly assumed by allowing Defendant Howey-Fox
to comply with her legal duty to cure the malpractice is senseless. Why risk losing a
client's claim if the underlying negligence can be litigated in a malpractice case without
worry about a limitations argument? Meaningful recovery is still available because of

attorney malpractice insurance requirements.
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All Defendant Howey-Fox's time spent complying with her legal duty, attempting
to remedy the situation, only caused Plaintiff further injury. If the trial court is affirmed,
Defendants are asking this Court to impose contradictory rules, duties, and
responsibilities on attorneys. However, finding that Defendant Howey-Fox's last
culpable act or omission did not occur until the date her representation ceased would
easily resolve this dilemma. Perhaps the last culpable act of Defendant Howey-Fox was
failing to advise Plaintiff of the fact she should pursue a malpractice claim?

2. Pitt-Hart does not foreclose Plaintiff's Claims

A statute of repose does not begin when a cause of action accrues; it begins when
the "alleged malpractice, error, mistake, or ommission [...] occurred™" (emphasis added)
Pitt-Hart v. Sanford USD Medical Center, 2016 S.D. 33, 1 18, 878 N.W.2d 406, 413
(citing SDCL 15-2-14.1). February 11, 2013 is the date of the last culpable act or
omission of the Defendant. CTS Corp. v. Waldburger, 134 S.Ct. 2175, 2182 (2014). On
February 11, 2013, Defendant Howey-Fox failed to cure her mistake and failed to
disclose, as required, that her conduct gave rise to a substantial malpractice claim.12
Restatement (Third) of the Law Governing Lawyers 8 20 cmt. ¢ (2000).

SD Rule of Professional Conduct 1.4 (a)(3) states that an attorney shall "keep the
client reasonably informed about the status of the matter.” Rule 1.4(b) requires an
attorney to "explain a matter to the extent reasonably necessary to permit the client to
make an informed decision regarding the representation.” These general ethical duties
impart an obligation to all attorneys in South Dakota to fully and promptly inform

client(s) of significant developments and "[t]he guiding principle is that the lawyer

1. Recall, Defendant Howey-Fox demanded $250,000.00 in the Complaint.

2
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should fulfill reasonable client expectations for information consistent with the duty to
act in the client's best interests [.]" SD Rule of Professional Conduct 1.4 cmt. 5. In
addition, "[a] lawyer may not withhold information to serve the lawyer's own interest
[...]" SD Rule of Professional Conduct 1.4 cmt. 7.

In this case, withholding the information, as Defendant Howey-Fox did when she
failed to inform plaintiff of plaintiff’s potential malpractice claim, can only be said to
serve Defendant Howey-Fox's interests at the expense of Plaintiff.

Professional errors exist along a spectrum. At one end are errors that will

likely prejudice a client's right or claim. Examples of these kinds of errors

are the loss of a claim for failure to file it within a statutory limitations

period or a failure to serve a notice of claim within a statutory time period.

The lawyer must promptly inform the client of an error of this kind, if a

disinterested lawyer would conclude there was an ethical duty to do so,

because the client must decide whether to appeal the dismissal of the claim

or pursue a legal malpractice action.

Colo. Op. 113, pg. 3, 1 2, Ethical Duty of Attorney to Disclose Errors to Client (emphasis
added); see also ABA Comm. on Ethics and Prof'l Responsibility, Formal Op. 481, pg. 3,
s 1-3, A Lawyer's Duty to Inform a Current or Former Client of the Lawyer's Material
Error (April 17, 2018). "An error is material if a disinterested lawyer would conclude
that it is (a) reasonably likely to harm or prejudice a client; or (b) of such a nature that it
would reasonably cause a client to consider terminating the representation even in the
absence of harm or prejudice."” ABA Comm. on Ethics and Prof'l Responsibility, Formal
Op. 481, pg. 4, 1 4, A Lawyer's Duty to Inform a Current or Former Client of the
Lawyer's Material Error (April 17, 2018).

A lawyer must notify a current client or a material error promptly under

the circumstances. Whether notification is prompt will be a case- and

fact-specific inquiry. Greater urgency is required where the client could

be harmed by any delay in notification. The lawyer may consult with his
or her law firm's general counsel, another lawyer, or the lawyer's



professional liability insurer before informing the client of the material

error. Such consultation should also be prompt. When it is reasonable to

do so, the lawyer may attempt to correct the error before informing the

client. Whether it is reasonable for the lawyer to attempt to correct the

error before informing the client will depend on the facts and should take

into account the time needed to correct the error and the lawyer's

obligation to keep the client reasonably informed about the status of the

matter.
ABA Comm. on Ethics and Prof'l Responsibility, Formal Op. 481, pg. 5, 1 1, A Lawyer's
Duty to Inform a Current or Former Client of the Lawyer's Material Error (April 17,
2018) (emphasis added). Defendant Howey-Fox completely failed to advise Plaintiff, in
any way, of the material error she committed. The omission of this duty last occurred on
the date representation was terminated.

3. Plaintiff's injury resulted from a continuing course of negligent
treatment

For the reasons provided in Section 2 of this Reply Brief, Defendant Howey-Fox
engaged in a negligent pattern of representation which continued up until the last day of
her representation of Plaintiff, which was February 11, 2013 at the earliest. The Pitt-Hart
Court explained that the Appellant/Plaintiff needed to demonstrate the following for the
claim to survive: "(1) that there was a continuous and unbroken course of negligent
treatment, and (2) that the treatment was so related as to constitute one continuing
wrong." Pitt-Hart, 2016 S.D. 33 1 26, 878 N.W.2d 406, 415. The Court further stated
that that the period may be delayed from commencing if a Plaintiff can demonstrate that
her claim satisfied the two-prong test enumerated above. Id. Plaintiff has demonstrated
satisfaction of the requisite standard and, more so, this is the type of case where equity
demands justice be served by preserving the plaintiff’s claim.

Defendant Howey-Fox volitionally undertook all responsibilities, duties, and
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obligations owed by attorneys to their clients, specifically the Plaintiff in this case.
(Howey-Fox Dep. 7:7-9, May 2, 2017). In choosing to prosecute the Plaintiff's case,
Defendant Howey-Fox represented to Plaintiff that she was competent to handle the case
and would, to the best of her ability, pursue the cause of action and represent Plaintiff's
best interests. Defendant Howey-Fox failed in this regard. She missed the statute of
limitations. Instead of counseling her client, the Plaintiff, and providing prompt
notification and information allowing the Plaintiff to make an informed and meaningful
decision, Defendant Howey-Fox attempted to remedy the situation. (Howey-Fox Dep.
15:24-16:1). Any attorney would understand, under circumstances such as these, that
delay in notification to her client, the Plaintiff, could (and ultimately did) result in the
harshest harm which can result to a claimant—the loss of their claim, which in this case
is substantial. Defendant Howey-Fox willfully, or grossly negligent, failed to disclose
any meaningful information to the Plaintiff which would have enabled her to make an
informed decision. The continuous and unbroken representation of Defendant Howey-
Fox was so related as to constitute one continuing wrong. (Howey-Fox Dep. 89:4-93:3)
Defendants should have real hesitancy representing to this Court that barring
Plaintiff's claim does not constitute manifest injustice. South Dakota can and should hold
its attorneys to high standards. We are tasked with handling the most important affairs of
the public. For good reason, we are especially entrusted and obligated to maintain a high
level of responsibility, and when we fail, to make it right, whatever that means, even
when it is against the attorney’s interest. Defendant Howey-Fox failed, as all lawyers can
and do, but the refusal to acknowledge that failure cannot be tolerated. Statutory law,

case law, and the statutorily incorporated SD Rules of Professional Conduct prohibit



Defendant Howey-Fox's failure and argument. Her continuing negligent representation
did not cease until July 2013. (Howey-Fox Dep. 89:7-9). Based on Ms. Howey-Fox’s
continued, negligent representation, Plaintiff properly and timely initiated her malpractice
suit.
CONCLUSION
The statute of limitations or repose, whether tolled or delayed, did not begin to
run, or commence until at least February 11, 2013. Long standing legal precedent
unanimously confirms that Robinson should be given her day in court. The devastating
effects that affirmation of the trial court's ruling will have are overwhelming, far
reaching, and detrimental to the interests of the public. Both the continuous
representation doctrine and the continuing tort doctrine provide this Court with the
rationale necessary to save Robinson’s cause of action and reverse the trial court’s ruling.
Respectfully submitted this 25th day of June, 2018.
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AMERICAN BAR ASSOCIATION

STANDING COMMITTEE ON ETHICS AND PROFESSIONAL RESPONSIBILITY

Formal Opinion 481 April 17, 2018

A Lawyer’s Duty to Inform a Current or Former Client of the Lawyer’s Material Error

Model Rule of Professional Conduct 1.4 requires a lawyer to inform a current client if the lawyer
believes that he or she may have materially erred in the client’s representation. Recognizing that
errors occur along a continuum, an error is material if a disinterested lawyer would conclude that
it is (a) reasonably likely to harm or prejudice a client; or (b) of such a nature that it would
reasonably cause a client to consider terminating the representation even in the absence of harm
or prejudice. No similar obligation exists under the Model Rules to a former client where the
lawyer discovers after the attorney-client relationship has ended that the lawyer made a material
error in the former client’s representation.

Introduction

Even the best lawyers may err in the course of clients’ representations. If a lawyer errs and
the error is material, the lawyer must inform a current client of the error.! Recognizing that errors

1 A lawyer’s duty to inform a current client of a material error has been variously explained or grounded. For
malpractice and breach of fiduciary decisions, see, e.g., Leonard v. Dorsey & Whitney LLP, 553 F.3d 609, 629 (8th
Cir. 2009) (predicting Minnesota law and concluding that “the lawyer must know that there is a non-frivolous
malpractice claim against him such that there is a substantial risk that [his] representation of the client would be
materially and adversely affected by his own interest in avoiding malpractice liability” (internal quotation marks
omitted)); Beal Bank, SSB v. Arter & Hadden, LLP, 167 P.3d 666, 673 (Cal. 2007) (stating that “attorneys have a
fiduciary obligation to disclose material facts to their clients, an obligation that includes disclosure of acts of
malpractice”); RFF Family P’ship, LP v. Burns & Levinson, LP, 991 N.E.2d 1066, 1076 (Mass. 2013) (discussing the
fiduciary exception to the attorney-client privilege and stating that “a client is entitled to full and fair disclosure of
facts that are relevant to the representation, including any bad news”); In re Tallon, 447 N.Y.S.2d 50, 51 (App. Div.
1982) (“An attorney has a professional duty to promptly notify his client of his failure to act and of the possible claim
his client may thus have against him.”).

For disciplinary decisions, see, e.g., Fla. Bar v. Morse, 587 So. 2d 1120, 1120-21 (Fla. 1991) (suspending a
lawyer who conspired with his partner to conceal the partner’s malpractice from the client); In re Hoffman, 700 N.E.2d
1138, 1139 (Ind. 1998) (applying Rule 1.4(b)). See also Ill. State Bar Ass’n Mut. Ins. Co. v. Frank M. Greenfield &
Assocs., P.C., 980 N.E.2d 1120, 1129 (lll. App. Ct. 2012) (finding that a voluntary payments provision in a
professional liability insurance policy was “against public policy, since it may operate to limit an attorney’s disclosure
[of his potential malpractice] to his clients”).

For ethics opinions, see, e.g., Cal. State Bar Comm. on Prof’l Responsibility & Conduct Op. 2009-178, 2009
WL 3270875, at *4 (2009) [hereinafter Cal. Eth. Op. 2009-178] (“A lawyer has an ethical obligation to keep a client
informed of significant developments relating to the representation. . . . Where the lawyer believes that he or she has
committed legal malpractice, the lawyer must promptly communicate the factual information pertaining to the client’s
potential malpractice claim against the lawyer to the client, because it is a ‘significant development.” (citation
omitted)); Colo. Bar Ass’n, Ethics Comm., Formal Op. 113, at 3 (2005) [hereinafter Colo. Op. 113] (“Whether a
particular error gives rise to an ethical duty to disclose [under Rule 1.4] depends on whether a disinterested lawyer
would conclude that the error will likely result in prejudice to the client’s right or claim and that the lawyer, therefore,
has an ethical responsibility to disclose the error.”); Minn. Lawyers Prof’l Responsibility Bd. Op. 21, 2009 WL
8396588, at *1 (2009) (imposing a duty to disclose under Rule 1.4 where “the lawyer knows the lawyer’s conduct
may reasonably be the basis for a non-frivolous malpractice claim by a current client that materially affects the client’s
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occur along a continuum, an error is material if a disinterested lawyer would conclude that it is (a)
reasonably likely to harm or prejudice a client; or (b) of such a nature that it would reasonably
cause a client to consider terminating the representation even in the absence of harm or prejudice.

If a material error relates to a former client’s representation and the lawyer does not
discover the error until after the representation has been terminated, the lawyer has no obligation
under the Model Rules to inform the former client of the error. To illustrate, assume that a lawyer
prepared a contract for a client in 2015. The matter is concluded, the representation has ended,
and the person for whom the contract was prepared is not a client of the lawyer or law firm in any
other matter. In 2018, while using that agreement as a template to prepare an agreement for a
different client, the lawyer discovers a material error in the agreement. On those facts, the Model
Rules do not require the lawyer to inform the former client of the error. Good business and risk
management reasons may exist for lawyers to inform former clients of their material errors when
they can do so in time to avoid or mitigate any potential harm or prejudice to the former client.
Indeed, many lawyers would likely choose to do so for those or other individual reasons. Those
are, however, personal decisions for lawyers rather than obligations imposed under the Model
Rules.

The Duty to Inform a Current Client of a Material Error

A lawyer’s responsibility to communicate with a client is governed by Model Rule 1.4.2
Several parts of Model Rule 1.4(a) potentially apply where a lawyer may have erred in the course
of a current client’s representation. For example, Model Rule 1.4(a)(1) requires a lawyer to
promptly inform a client of any decision or circumstance with respect to which the client’s
informed consent may be required. Model Rule 1.4(a)(2) requires a lawyer to “reasonably consult
with the client about the means by which the client’s objectives are to be accomplished.” Model
Rule 1.4(a)(3) obligates a lawyer to “keep a client reasonably informed about the status of a
matter.” Model Rule 1.4(a)(4), which obliges a lawyer to promptly comply with reasonable
requests for information, may be implicated if the client asks about the lawyer’s conduct or
performance of the representation. In addition, Model Rule 1.4(b) requires a lawyer to “explain a

interests”); 2015 N.C. State Bar Formal Op. 4, 2015 WL 5927498, at *2 (2015) [hereinafter 2015 N.C. Eth. Op. 4]
(applying Rule 1.4 to “material errors that prejudice the client’s rights or interests as well as errors that clearly give
rise to a malpractice claim”; N.J. Sup. Ct. Advisory Comm. on Prof’l Ethics Op. 684, 1998 WL 35985928, at *1
(1998) [hereinafter N.J. Eth. Op. 684] (discussing Rules 1.4 and 1.7(b) and requiring disclosure “when the attorney
ascertains malpractice may have occurred, even though no damage may yet have resulted”); N.Y. State Bar Ass’n
Comm. on Prof’l Ethics Eth. Op. 734, 2000 WL 33347720, at *3 (2000) [hereinafter N.Y. Eth. Op. 734] (discussing
the prior Code of Professional Responsibility and concluding that the inquirer had a duty to tell the client that it made
“a significant error or omission that may give rise to a possible malpractice claim”); Sup. Ct. of Prof’l Ethics Comm.
Op. 593, 2010 WL 1026287, at *1 (2010) [Tex. Eth. Op. 593] (opining that the lawyer must also terminate the
representation and applying Texas Rules 1.15(d), 2.01, and 8.04(a)(3)). See also RESTATEMENT (THIRD) OF THE LAW
GOVERNING LAWYERS § 20 cmt. ¢ (2000) (requiring disclosure where the conduct “gives the client a substantial
malpractice claim against the lawyer”).
2 MODEL RULES OF PROF’L CONDUCT R. 1.4 (2018) (“Communication”) [hereinafter MODEL RULES].
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matter to the extent reasonably necessary to permit the client to make informed decisions regarding
the representation.” More broadly, the “guiding principle” undergirding Model Rule 1.4 is that
“the lawyer should fulfill reasonable client expectations for information consistent with the duty
to act in the client’s best interests, and the client’s overall requirements as to the character of
representation.”® A lawyer may not withhold information from a client to serve the lawyer’s own
interests or convenience.’

Determining whether and when a lawyer must inform a client of an error can sometimes
be difficult because errors exist along a continuum. An error may be sufficiently serious that it
creates a conflict of interest between the lawyer and the client. Model Rule 1.7(a)(2) provides that
a concurrent conflict of interest exists if “there is a significant risk that the representation of one
or more clients will be materially limited by . . . a personal interest of the lawyer.” Where a
lawyer’s error creates a Rule 1.7(a)(2) conflict, the client needs to know this fact to make informed
decisions regarding the representation, including whether to discharge the lawyer or to consent to
the conflict of interest. At the other extreme, an error may be minor or easily correctable with no
risk of harm or prejudice to the client.

Several state bars have addressed lawyers’ duty to disclose errors to clients.®> For example,
in discussing the spectrum of errors that may arise in clients’ representations, the North Carolina
State Bar observed that “material errors that prejudice the client’s rights or claims are at one end.
These include errors that effectively undermine the achievement of the client’s primary objective
for the representation, such as failing to file the complaint before the statute of limitations runs.”
At the other end of the spectrum are “nonsubstantive typographical errors” or “missing a deadline
that causes nothing more than delay.”” “Between the two ends of the spectrum are a range of
errors that may or may not materially prejudice the client’s interests.”® With respect to the middle
ground:

Errors that fall between the two extremes of the spectrum must be analyzed under
the duty to keep the client reasonably informed about his legal matter. If the error
will result in financial loss to the client, substantial delay in achieving the client’s
objectives for the representation, or material disadvantage to the client’s legal
position, the error must be disclosed to the client. Similarly, if disclosure of the
error is necessary for the client to make an informed decision about the
representation or for the lawyer to advise the client of significant changes in
strategy, timing, or direction of the representation, the lawyer may not withhold
information about the error.®

31d. cmt. 5.

41d. cmt. 7.

5 See supra note 1 (listing authorities).

62015 N.C. Eth. Op. 4, supra note 1, 2015 WL 5927498, at *2.
"1d.

81d.

°1d.
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Another example is contained in the Colorado Bar Association’s Ethics Committee in
Formal Opinion 113, which discusses the spectrum of errors that may implicate a lawyers’ duty of
disclosure. In doing so, it identified errors ranging from those plainly requiring disclosure (a
missed statute of limitations or a failure to file a timely appeal) to those “that may never cause
harm to the client, either because any resulting harm is not reasonably foreseeable, there is no
prejudice to a client’s right or claim, or the lawyer takes corrective measures that are reasonably
likely to avoid any such prejudice.”'® Errors by lawyers between these two extremes must be
analyzed individually. For example, disclosure is not required where the law on an issue is
unsettled and a lawyer makes a tactical decision among “equally viable alternatives.”'! On the
other hand, “potential errors that may give rise to an ethical duty to disclose include the failure to
request a jury in a pleading (or pay the jury fee), the failure to include an acceleration provision in
a promissory note, and the failure to give timely notice under a contract or statute.”*? Ultimately,
the Colorado Bar concluded that whether a particular error gives rise to an ethical obligation to
disclose depends on whether the error is “material,” which further “depends on whether a
disinterested lawyer would conclude that the error will likely result in prejudice to the client’s right
or claim.”*®

These opinions provide helpful guidance to lawyers, but they do not—just as we do not—
purport to precisely define the scope of a lawyer’s disclosure obligations. Still, the Committee
believes that lawyers deserve more specific guidance in evaluating their duty to disclose errors to
current clients than has previously been available.

In attempting to define the boundaries of this obligation under Model Rule 1.4, it is
unreasonable to conclude that a lawyer must inform a current client of an error only if that error
may support a colorable legal malpractice claim, because a lawyer’s error may impair a client’s
representation even if the client will never be able to prove all of the elements of malpractice. At
the same time, a lawyer should not necessarily be able to avoid disclosure of an error absent
apparent harm to the client because the lawyer’s error may be of such a nature that it would cause
a reasonable client to lose confidence in the lawyer’s ability to perform the representation
competently, diligently, or loyally despite the absence of clear harm. Finally, client protection and
the purposes of legal representation dictate that the standard for imposing an obligation to disclose
must be objective.

With these considerations in mind, the Committee concludes that a lawyer must inform a
current client of a material error committed by the lawyer in the representation. An error is material
if a disinterested lawyer would conclude that it is (a) reasonably likely to harm or prejudice a
client; or (b) of such a nature that it would reasonably cause a client to consider terminating the
representation even in the absence of harm or prejudice.

10 Colo. Op. 113, supra note 1, at 3.
4.

22 4.

1¥1d. at 1, 3.
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(a) Subject to paragraphs (c) and (d), a lawyer shall abide by a client's decisions concerning the objectives of
representation and, as required by Rule 1.4, shall consult with the client as to the means by which they are to be
pursued. A lawyer may take such action on behalf of the client as is impliedly authorized to carry out the
representation. A lawyer shall abide by a client's decision whether to settle a matter. In a criminal case, the
lawyer shall abide by the client's decision, after consultation with the lawyer, as to a plea to be entered, whether
to waive jury trial and whether the client will testify.

(b) A lawyer's representation of a client, including representation by appointment, does not constitute an
endorsement of the client's political, economic, social or moral views or activities.

(c) A lawyer may limit the scope of the representation if the limitation is reasonable under the circumstances
and the client gives informed consent.

(d) A lawyer shall not counsel a client to engage, or assist a client, in conduct that the lawyer knows is
criminal or fraudulent, but a lawyer may discuss the legal consequences of any proposed course of conduct with
a client and may counsel or assist a client to make a good faith effort to determine the validity, scope, meaning
or application of the law.

Rule 1.3. Diligence

A lawyer shall act with reasonable diligence and promptness in representing a client.
Rule 1.4. Communication

(a) A lawyer shall:

(1)  promptly inform the client of any decision or circumstance with respect to which the client's
informed consent, as defined in Rule 1.0(e), is required by these Rules;

(2)  reasonably consult with the client about the means by which the client's objectives are to be
accomplished;

(3)  keep the client reasonably informed about the status of the matter;

(4)  promptly comply with reasonable requests for information; and

(5)  consult with the client about any relevant limitation on the lawyer's conduct when the lawyer
knows that the client expects assistance not permitted by the Rules of Professional Conduct or other law.

(b) A lawyer shall explain a matter to the extent reasonably necessary to permit the client to make informed
decisions regarding the representation.

(c) If a lawyer does not have professional liability insurance with limits of at least $100,000, or if during the
course of representation, the insurance policy lapses or is terminated, a lawyer shall promptly disclose to a client
by including as a component of the lawyer's letterhead, using the following specific language, either that:

(1)  "This lawyer is not covered by professional liability insurance;" or
(2)  "This firm is not covered by professional liability insurance."

(d) The required disclosure in 1.4(c) shall be included in every written communication with a client.

(e) This disclosure requirement does not apply to lawyers who are members of the following classes: § 16-
18-20.2(1),(3),(4) and full-time, in-house counsel or government lawyers, who do not represent clients outside
their official capacity or in-house employment.

Rule 1.5. Fees

(a) A lawyer shall not make an agreement for, charge, or collect an unreasonable amount for fees or expenses.
The factors to be considered in determining the reasonableness of a fee include the following:

(1)  the time and labor required, the novelty and difficulty of the questions involved, and the skill
requisite to perform the legal service properly;

(2)  the likelihood, if apparent to the client, that the acceptance of the particular employment will
preclude other employment by the lawyer;

(3) the fee customarily charged in the locality for similar legal services;

(4)  the amount involved and the results obtained;

(5) the time limitations imposed by the client or by the circumstances;

(6)  the nature and length of the professional relationship with the client;

(7)  the experience, reputation, and ability of the lawyer or lawyers performing the services; and

(8)  whether the fee is fixed or contingent.

(b) The scope of the representation and the basis or rate of the fee and expenses for which the client will be
responsible shall be communicated to the client, preferably in writing, before or within a reasonable time after
commencing the representation, except when the lawyer will charge a regularly represented client on the same
basis or rate. Any changes in the basis or rate of the fee or expenses shall also be communicated to the client.
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(a) Subject to paragraphs (c) and (d), a lawyer shall abide by a client's decisions concerning the objectives of
representation and, as required by Rule 1.4, shall consult with the client as to the means by which they are to be
pursued. A lawyer may take such action on behalf of the client as is impliedly authorized to carry out the
representation. A lawyer shall abide by a client's decision whether to settle a matter. In a criminal case, the
lawyer shall abide by the client's decision, after consultation with the lawyer, as to a plea to be entered, whether
to waive jury trial and whether the client will testify.

(b) A lawyer's representation of a client, including representation by appointment, does not constitute an
endorsement of the client's political, economic, social or moral views or activities.

(c) A lawyer may limit the scope of the representation if the limitation is reasonable under the circumstances
and the client gives informed consent.

(d) A lawyer shall not counsel a client to engage, or assist a client, in conduct that the lawyer knows is
criminal or fraudulent, but a lawyer may discuss the legal consequences of any proposed course of conduct with
a client and may counsel or assist a client to make a good faith effort to determine the validity, scope, meaning
or application of the law.

Rule 1.3. Diligence

A lawyer shall act with reasonable diligence and promptness in representing a client.
Rule 1.4. Communication

(a) A lawyer shall:

(1)  promptly inform the client of any decision or circumstance with respect to which the client's
informed consent, as defined in Rule 1.0(e), is required by these Rules;

(2)  reasonably consult with the client about the means by which the client's objectives are to be
accomplished;

(3)  keep the client reasonably informed about the status of the matter;

(4)  promptly comply with reasonable requests for information; and

(5)  consult with the client about any relevant limitation on the lawyer's conduct when the lawyer
knows that the client expects assistance not permitted by the Rules of Professional Conduct or other law.

(b) A lawyer shall explain a matter to the extent reasonably necessary to permit the client to make informed
decisions regarding the representation.

(c) If a lawyer does not have professional liability insurance with limits of at least $100,000, or if during the
course of representation, the insurance policy lapses or is terminated, a lawyer shall promptly disclose to a client
by including as a component of the lawyer's letterhead, using the following specific language, either that:

(1)  "This lawyer is not covered by professional liability insurance;" or
(2)  "This firm is not covered by professional liability insurance."

(d) The required disclosure in 1.4(c) shall be included in every written communication with a client.

(e) This disclosure requirement does not apply to lawyers who are members of the following classes: § 16-
18-20.2(1),(3),(4) and full-time, in-house counsel or government lawyers, who do not represent clients outside
their official capacity or in-house employment.

Rule 1.5. Fees

(a) A lawyer shall not make an agreement for, charge, or collect an unreasonable amount for fees or expenses.
The factors to be considered in determining the reasonableness of a fee include the following:

(1)  the time and labor required, the novelty and difficulty of the questions involved, and the skill
requisite to perform the legal service properly;

(2)  the likelihood, if apparent to the client, that the acceptance of the particular employment will
preclude other employment by the lawyer;

(3) the fee customarily charged in the locality for similar legal services;

(4)  the amount involved and the results obtained;

(5) the time limitations imposed by the client or by the circumstances;

(6)  the nature and length of the professional relationship with the client;

(7)  the experience, reputation, and ability of the lawyer or lawyers performing the services; and

(8)  whether the fee is fixed or contingent.

(b) The scope of the representation and the basis or rate of the fee and expenses for which the client will be
responsible shall be communicated to the client, preferably in writing, before or within a reasonable time after
commencing the representation, except when the lawyer will charge a regularly represented client on the same
basis or rate. Any changes in the basis or rate of the fee or expenses shall also be communicated to the client.
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Robinson-Podoll v. Howey-Fox, et al.

Condenselt! ™

Wanda Howey-Fox

Page 1 Page 3
1 1 INDEX OF EXAMINATION
STATE OF SOUTH DAKOTA ) IN CIRCUIT COURT
2 1SS 2 BY MR. DEIBERT: Page 4
COUNTY OF YANKTON ) FIRST JUDICIAL CIRCUIT
3 3 BY MR. FIDELER: Page 20
4 4
JILL ROBINSON-PODOLL f/k/a JILL 66 CIV. 16-000079 INDEX OF EXHIBITS
5 ROBINSON-KUCHTA 5
Exhibit Number Marked
6 Plaintiff, 6
12 Copy of Billing Statement 22
7 ~S- - 7
13 copy of Letter 29
8 HARMELINK, FOX & RAVNSBORG 8
LAW OFFICE and WANDA L. HOWEY- 14 Copy of Fax 29
9 FOX, 9
15 Copy of Handwritten Notes : 29
10 Defendants/Third-Party 10
Plaintiffs, 16 Copy of Email 38
11 11
~Vs— 17 Copy of Statement of Account 38
12 12
YANKTON COUNTY, SOUTH DAKOTA, 18 Copy of Statement of Account 38
13 13
Third-Party Defendant. 18 Copy of Card 38
14 14
ok ok Kk ok ok kR K K % ok A % k K % % %k % % k% & Kk k k kK Kk ok 20 Copy of Emergency Room Notes 45
15 15
DEPOSITION OF 21 Copy of Certificate of Conviction 46
16 16
Wanda Howey-Fox 22 Copy of Certificate of Conviction 46
17 17
* ok ok k ok ok K K Kk Xk Kk K & ok k k Kk Kk * K Kk Kk Kk K K Kk * k K& ¥ 23 Copy of Text 53
18 18
APPEARANCES: 24 Copy of Statute 60
19 19
Christopherson, Anderson, Paulson & Fideler, Attorneys 25 Copy of Complaint 66
20 at Law, Sioux Falls, South Dakota, 20
by Mr. Casey W. Fideler, 26 Copy of Statute 97
21 21
for the Plaintiff; 27 Copy of Statute 97
22 22
Fuller & Williamson, Attorneys at Law, Sioux Falls,
23 South Dakota, 23
by Mr. William P. Fuller,
24 24
for the Defendants and Third Party
25 Plaintiffs; 25
Page 2 Page 4
1 Cadwell, Sanford, Deibert & Garry, Attorneys at Law,
Siocux Falls, South Dakota, 1 S T I P U L A T I O N
2 by Mr. Douglas M. Deibert, 2
3 for the Third-Party Defendant. . .
3 1t is stipulated and agreed by and between the
4 . .
4 above-named parties, through their attorneys of record, whose
5
5 appearances have been hereinabove noted, that the deposition
3
6 of Wanda Howey-Fox may be taken at this time and place, that
;
7 18, at the James Law Offices, Yankton, South Dakota, on the
8
8 2nd day of May, 2017, commencing at the hour of 2:05 o'clock-
9
9 p.m.; said deposition taken before Wayne K. Swenson, a Notary
10
10 Public within and for the State of South Dakota; said
11
11 deposition taken for the purpose of discovery or for use at
12 . . o
12 trial or for each of said purposes, and said deposition may
13
13 be used for all purposes contemplated under the applicable
14 .. . .
14 Rules of Civil Procedure as if taken pursuant to written
15
15 notice. Insofar as counsel are concerned, the objections,
16
16 except as to the form of the question, may be reserved until
17 .
17 the time of trial.
18 |
18 ‘WANDA HOWEY-FOX,
13 . . .
19 called as a witness, being first duly sworn, deposed and
20
20 said as follows:
21
21 EXAMINATION BY MR. DEIBERT:
22
22 Q You are Wanda Howey-Fox, the Defendant and Third-Party
23 o
23 Plaintiff in this case?
24 .
24 A Yes, sir.
25 . . . .
25 Q What year were you admitted to practice, first admitted?

Wayne K. Swenson (605) 360-2379

Page 1 - Page 4
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Robinson-Podoll v. Howey-Fox, et al.

Condenselt! ™

Wanda Howey-Fox

Page 5 Page 7
1 October 9, 1984. 1 Q It was before the '07 car accident happened?
2 Let's say in the last two or three years, what 2 A It was before the car accident, yes.
3 percentage of your practice is family law, personal 3 Q That case ultimately settled, that is, the Casey's case?
4 injury, wills, can you give me an estimate of what you 4 A T call it the spider case, yeah. The spider case
5 do? 5 settled ultimately the week before trial, in November of
6 I would estimate that I do probably the majority of 6 2011.
7 custody and divorce litigation, and a lesser percent of 7 Q When did you consider yourself Jill's lawyer regarding
8 personal injury work, and a small portion of wills. I 8 the April 2007 car accident?
9 mean, actual percentagewise I wouldn't have any idea. 9 A When she came in and signed a fee agreement, ultimately.
10 When did you first meet Jill? I'll just -~ I'm not sure 10 Q Not till April 20th of, I believe, 2010?
11 of the names here. When did you first meet Jill, the 11 A No, I had represented her in her divorce, I had
12 Plaintiff in this action? 12 represented her on the Casey's issue. She had, she
13 I believe that I first met her, I would guess, somewhere 13 being Jill, had indicated to me -- and I only found out
14 in the 1992-'94 range when the Reiners moved back from 14 about the car accident because somebody mentioned to me
15 Washington state. 15 in passing, did you know Jill was in a fender-bender?
16 The significance of that? 16 No, I didn't know that. She had told me, because she
17 Well, because prior to that I didn't know Jill. I lived 17 mentioned earlier today, that some person from an
18 in Yankton starting at April 1 of 1987, and worked and 18 insurance company was trying to get her to sign off on
19 spent time with my family, and went to church, and 19 something, and she called me, and I told her that, you
20 didn't have a lot of outside friends, and then when Deb 20 know, sign it if you want to or don't sign it, but I
21 and Kevin Reiner moved back from Washington, I knew Deb 21 wasn't representing her at the time. 1 was representing
22 from when her husband and my former -- her former 22 ber in the spider case.
23 husband and my former husband went to law school 23 Q I've been led to believe that the De Smet check
24 together, and then when she moved back to town she 24 business, to use that term, occurred in the summer or
25 called up, and that's - and then she and the people 25 fall of '07. Do you know if that's correct?
Page 6 Page §
1 that the Reiners ran around with were all members of 1 A No idea.
2 Hillcrest Country Club, but we were not, and Deb liked 2 Q When did you first begin accepting or asking for
3 to entertain, so she liked to have folks over, and 3 information from Jill, specifically medical records,
4 that's how I came to meet Jill and Randy. 4  regarding the April '07 car accident?
5 So, let's say, the early '90s until 2007, when this car 5 A Specifically relative to the car accident would probably
6 accident happened, how would you describe your 6  have been after she signed the fee agreement, because 1
7 relationship? Were you close friends? 7 had a lot of her medical records from the spider case,
8 No. 8  because when -- once the spider case started Jim
9 How often would you see her or socially engage with her, | 9 Redmond, who was the attorney for Casey's, would send
10 once a month? 10 out interrogatories, and they would ask what doctors
11 Maybe once a month. There was one time in -- from 11 have you seen, who have you treated with, and that's how
12 whenever I met her until 2007 when a whole group of us |12 I became privy to her medical records.
13 went to Las Vegas together but -- 13 Q It's my understanding that you personally delivered the
14 Girls only or -- 14 suit papers in the case of Jill versus the two young
15 No, couples all went. But I would say probably once a 15  women --
16 month. But I didn't hang out with Jill, if that's the 16 A Chelsey Ewalt and Michelle Mary Mitchell.
17 question. 17 Q Right. You personally delivered those suit papers to
18 ‘When did the incident occur that led to the lawsuit 18 the sheriff's office; is that true?
19 against Casey's, do you know what year? 19 A That is true.
20 I know it was -- it happened on Thanksgiving Day. I 20 Q And I believe that was on April 23rd of 20107
21 know that because I always had Thanksgiving at my house,|21 A I took them to the clerk's office, filed them, got file
22 and Jill called me on Thanksgiving Day to tell me that 22 stamped copies, and took them down to the sheriff's
23 she had found a live spider in her bottle of water that 23 office personally.
24 she purchased at Casey's. I would have to look at the 24 Q Allright. And was that April 237
25 Complaint to ascertain what year it was. 25 A It's whatever day it was filed. If it was April 23 it
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1 was going to come in to the Yankton County Sheriff's 1 correct.
2 Office to pick up the papers? 2 A Okay.
3 A When I called the sheriff's office. I don't know the 3 Q How many times after delivering the papers on April 23
4 exact date. 4 up until April 29 did you check with the Yankton County
5 Q Do you know if it was before or after April 29th? 5 Sheriff's Office as to the status of service?
6 A Istill believe it was before. 6 A Iknow I called at least once, and I asked my assistant
7 Q And why is that? 7 at the time to call. I assume that she called. I don't
8 A Because I was checking, because there was a deadline, 8 know that she called.
9  and I just wanted to make sure. I feel better when 9 Q Your assistant's name is?
10 papers are served. 10 A Cluis.
11 Q Maybe this question is unnecessary but -- since I didn't 11 Q Is she still there?
12 know the answer to it in an earlier question, but do you 12 A Yup.
13 claim the Yankton County Sheriff's Office should have |13 Q You've never asked her if she called?
14 read the suit papers to determine on their own what the 14 A I've asked her and she says she doesn't remember.
15 statute of limitations was? 15 Q But to your best recollection you called once in that
16 A No, I think that my telling them that we had a time 16 five- or six-day time frame; is that right?
17 crunch was adequate. 17 A Yes. Ididn't call on Saturday and Sunday because
18 Q Did you expect the Yankton County Sheriff's Office to 18 there's nobody there to answer the phone.
19 know that if Ewalt was not a resident of Yankton County {19 Q Did you follow up your phone call that you referred to
20 that the statute of limitations would run on April 29th 20 with any sort of communication, be it a fax, an email, a
21 if the papers were not delivered to her county of 21 letter, or anything else?
22 residence? 22 A No, sadly.
23 A No,I-- 23 Q After summary judgment was entered in favor of Ewalt on
24 MR. FULLER: I'm objecting to the 24 the statute of limitations defense you appealed to the
25 form of the question. It's compound, but you evidently {25 South Dakota Supreme Court, correct?
Page 14 Page 16
1 understand it, so go ahead and answer, Wanda. 1 A Correct.
2 A Now I'm not sure I remember. Did I expect that the 2 Q AsIread that case the term used, several times in
3 Yankton County Sheriff's Office was what? 3 quotes and italics once, is that the issue, quote,
4 Q Did you expect them to know that if Ewalt was not a 4 usually and last resided, was significant; is that
5 resident of Yankton County that the statute of 5 right?
6 limitations would run April 29th if they weren't, that 6 A Yes.
7 is, the papers, were not delivered to her county of 7 Q Did you know before that decision that that was such
8 residence? 8 important language?
9 A No, I actually expected them to serve the papers. But I 9 A Well, all statutory language is important.
10 can see, from looking at Exhibit 4, that they knew on 10 Q Well, but to the extent that it was going to determine
11 April 24th that she didn't live there. 11 the statute of limitations issue?
12 Q And why do you say that? 12 A Tguess I don't know how to answer that. It was
13 A Because I'm looking at Exhibit 4 where it says on 13 important language but --
14 4-24-10 at 7:56 regular time or 1956 military time, that 14 Q Take a look at Paragraph 7 of the Third-Party
15 the residents haven't lived there for two years. 15 Complaint. When do you believe the Yankton County
16 Q Is that the way you read that document? 16 Sheriff's Office found out or knew that Ewalt was not a
17 A That's how I read it. 17 resident of Yankton County but was a resident of
18 Q And I forgot the answer to this, did you provide the 18 Codington County?
19 Yankton County Sheriff's Office with Ewalt's place of 19 A Iwould say on April 24, 2010.
20 residence as you knew it then? 20 Q And that's based on what?
21 A Yes. 21 A Deposition Exhibit 4, the notations at the bottom of the
22 Q Allright. If my dates were correct, that would mean 22 page. AndI don't know what date the telephonic
23 that the 24th was a Saturday and the 25th a Sunday and |23 conversation between the sheriff's office and Chelsey
24 the 29th, the day the statute ran, would have been a 24 Ewalt was wherein she claimed -- she said she was going
25 Thursday. Let's assume for these questions that that's 25  to come in and pick up the papers, I don't know that
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1 or anybody who works in the United States Trustee's 1 continue.
2 Office. I'm not understanding why this is difficult. 2 Q There was an email exchange -- she said, in an email you
3 Q You were actively -~ you had signed a fee agreement 3 told me you were supposed to be providing the judge with
4 saying you were representing Jill on 4-20. 4 a brief within a week -- no, this week's time -
5 A Yup. And that is not my pleading. 5 A I'msorry?
6 Q You did not get approval -- all I'm asking is, the court 6 Q --what's the status on that? And your response was, I
7 approval for you to be the trustee -- or the attorney 7 couldn't find no authority, I am not filing a brief. I
8 for the trustee, the bankruptcy estate, was not approved 8 informed the judge I'd be filing a separate action
9 until July 15th -- 16th. 9 against the Yankton County Sheriff's Department, and he
10 A The trustee didn't send out a motion until then. It's 10 agreed that would be the best option.
11 her motion. Ihad nothing to do with that motion. Or 11 A Okay.
12 application, I guess. 12 Q I'llfind it.
13 Q But you had everything to do with the fec agreement. 13 A No, I'll agree with you. If that's what it says I'm
14 A Yeah . 14 okay with that,
15 Q Okay. As far as the claim against the Yankton County 15 Q Did you ever cause a Summons and Complaint to be drafted
16 Sheriff's Department goes, after you filed that 180 day 16 on that?
17 notice did you do anything else? 17 A Nope.
18 A I'm sorry? 18 Q Where is the -- this is how I find everything. And I
19 Q Did you do anything else, file anything else, seek any 19 believe in one of those requests for admissions I asked
20 other legal action on that claim? 20 if you were paid anything by the trustee.
21 A Ibelieve I filed a motion to substitute Yankton County 21 A Okay. Ever, or relative to this case?
22 Sheriff’s Office for Defendant Ewalt based on their real 22 Q This case.
23 or perceived negligence in failing to file -- I'm sorry, 23 A Okay.
24 to serve Chelsey Ewalt, or once they knew that she 24 Q Request number two as related to Defendant's response to
25 didn't live in Yankton and lived in Codington, send it 25 Plaintiff's requests for admissions, first set, number
' Page 90 Page 92
1 up there immediately. 1 five, admit that Miss Howey-Fox was paid by the trustee
2 Q Right. And -- 2 administrating the Kuchtas' bankruptcy case as attorney
3 A Other than that, no. 3 for debtor Jill Kuchta. Is that right?
4 Q And the judge told you that he could find no support for 4 A Kuchta.
5 your position, and you agreed with him and you did not 5 Q Kuchta. Your response is?
6 file -- ever file a brief to -~ 6 A Response number two, deny.
7 A DidI file a brief? No. 7 Q I'm showing you a cash receipt and distribution
8 Q And that just kind of went into the air? 8  record -- or disbursement record.
9 A Well, no. You had the opportunity to go after the 9 A From the spider case? Yup, from the spider case.
10 sheriff's department after you undertook representing 10 Casey's. Jill Robinson-Kuchta now --
11 Jill Kuchta in this proceeding because I believe I sent 11 Q Ismy question limited to that? I don't believe so.
12 you an email that said, just so you know, I'm not going 12 A Well, that's what I believed it to be. So I guess I can
13 to do anything more and you should do whatever you think| 13 amend my answer to indicate, deny anything on the car
14 needs to be done. I'm pretty sure I sent that. 14 accident case, admit on the spider case.
15 Q Well, I'm not denying that, and I said I want no part of 15 Q Right now I'm simply following up with, you said you
16 that but -- 16 didn't represent them -- Jill in the bankruptcy, that
17 A I'm just saying I'm pretty sure I did it. 17 Jason did, and I just wanted to verify that you did get
18 Q Did you not email Trustee Pierce that you informed the 18 paid by the bankruptcy trustee.
19 judge you were going to be filing a separate action 19 A For my representation of Jill Robinson-Kuchta now known
20 against the Yankton County Sheriff's Department? 20 as Jill Robinson, versus Casey's General Stores, also
21 A No, I believe when I sent her notice I believe I told 21 known as the spider case, yes, I did, because I was
22 her that we had the opportunity, a potential cause of 22 employed specifically to handle the spider case.
23 action against that, and she didn't seem to think that 23 Q By the bankruptcy trustee?
24 there was a lot of -- if I recall correctly, that she 24 A Yeah.
25 didn't seem to think there was a lot of rationale to 25 Q Does $2,761.14 sound right?
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1 A If that's what it says. 1 would have no reason to 1 Q --but would go to satisfy --
2 disbelieve that. It went on forever, probably four or 2 A Her creditors, yes. And she knew that from the spider
3 five years. 3 case. She knew that the only way that she would get any
4 Q In question number seven I asked you, per the South 4 money, any recovery out of that car accident case, was
5 Dakota Rules of Professional Conduct, 1.8, a lawyer 5 if the trustee was paid, the attorney's fees were paid,
6 shall not enter into a business transaction with a 6 and all of their, I want to say, $300,000 worth of
7 client unless there are extensive written precautions 7 creditors were paid.
8 taken to ensure the client is fully aware of the 8 Q It wouldn't happen.
9 ramifications of entering into such agreement. You said 9 A I'm sorry?
10 deny. 10 Q It wasn't happening, is what you're saying?
11 A Okay. 11 A Yeah. Unless everything was paid she wasn't getting
12 Q So is it your position here today that -- 12 anything. She knew that. Well, she was told that.
13 A I was never in a business relationship with her, other 13 Whether she absorbed it or not, I guess I don't know.
14 than when I was representing her on the spider case and 14 Q Okay. She told Bill this morning she was shocked to
15 ultimately thereafter in the car accident case and the 15 find out she wasn't getting any of the settlement
16 DUI case and the divorce case. 16 proceeds.
17 Q It says enter into a business transaction. 17 A Yeah, well -- go ahead.
18 A Yeah, I wasn't in a business transaction. 18 MR. FULLER: There's no question.
19 Q That ring was not a business transaction? 19 You don't have to -- there's no question that was being
20 A No. She sold it to me. I guess I didn't look at it 20 asked.
21 that way. I can have Mr. Fuller -- although it's not 21 A Well, I think it was a misstatement of the record anyway
22 relevant, I can have him amend my answers to 22 S0 --
23 interrogatories to reflect that. I still don't believe 23 Q Ihope I didn't but if it was, I apologize. In response
24 it was a business transaction. 24 I say, a copy of the record of any kind related to the
25 Q Do you still deny that it's improper for a client to 25  underlying incidents and claim contained in the claim
Page 94 Page 96
1 sell, pawn or otherwise dispose of any potential estate 1 file. The claim file was established after contact by
2 assets during the pendency -- 2 Plaintiff's counsel. The claim file was created in
3 A I'm sorry? 3 anticipation of litigation and protected by the work
4 Q Do you still feel that it is not improper for a client 4  product and attorney-client privilege.
5 to sell, pawn or otherwise dispose of estate assets 5 A That's Mr. Fuller's claim file, you mean? Is that what
6 during the pendency of a bankruptcy proceeding? 6  we're talking about?
7 A It would depend on what assets she owned at the time she | 7 Q No, the insurer's claim file. I don't -~ it would
8 filed, whether she claimed them as exempt. I mean, 8 depend on -- did you ever put them on notice?
9 that's such a vague question it's really very difficult 9 A Who are they?
10 to answer with any degree of particularity. Any person, {10 Q Your malpractice carrier.
11 any debtor? 11 A Yes. Consequently they are here.
12 Q You just denied. 12 Q When?
13 A Okay. 13 A Right away.
14 Q I'm asking you if you still feel that way today? 14 Q After I contacted Jim DeLucia?
15 A Well, if my choices are admit or deny, I guess I'd have 15 A I'msorry? After you contacted whom?
16 to deny, if those are my only two choices. 16 Q Jim DeLucia.
17 Q Do you believe it is a conflict of interest to do a 17 A Idon't know who Jim DeLucia is, ofthand.
18 joint representation of a client in a bankruptcy 18 Q He's a big dog out of New York.
19 proceeding and in a personal injury action? 19 A I contacted them right away, because that's what you're
20 A No. That was approved by the Court. 20 supposed to do.
21 Q But you had entered into the transaction prior to ~- 21 Q So as far as -- that's the claim file I was --
22 A Still, no. 22 A T have no access to that. That would be between Mr.
23 Q Did you ever inform Jill that any proceeds she would get {23 Fuller and the insurance company, and I couldn't provide
24 would not go to her -- 24 it even if I wanted to.
25 A Yes. 25 Q But we did go over that attorney-client privilege, and
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1 or anybody who works in the United States Trustee's 1 continue.
2 Office. I'm not understanding why this is difficult. 2 Q There was an email exchange -- she said, in an email you
3 Q You were actively -~ you had signed a fee agreement 3 told me you were supposed to be providing the judge with
4 saying you were representing Jill on 4-20. 4 a brief within a week -- no, this week's time -
5 A Yup. And that is not my pleading. 5 A I'msorry?
6 Q You did not get approval -- all I'm asking is, the court 6 Q --what's the status on that? And your response was, I
7 approval for you to be the trustee -- or the attorney 7 couldn't find no authority, I am not filing a brief. I
8 for the trustee, the bankruptcy estate, was not approved 8 informed the judge I'd be filing a separate action
9 until July 15th -- 16th. 9 against the Yankton County Sheriff's Department, and he
10 A The trustee didn't send out a motion until then. It's 10 agreed that would be the best option.
11 her motion. Ihad nothing to do with that motion. Or 11 A Okay.
12 application, I guess. 12 Q I'llfind it.
13 Q But you had everything to do with the fec agreement. 13 A No, I'll agree with you. If that's what it says I'm
14 A Yeah . 14 okay with that,
15 Q Okay. As far as the claim against the Yankton County 15 Q Did you ever cause a Summons and Complaint to be drafted
16 Sheriff's Department goes, after you filed that 180 day 16 on that?
17 notice did you do anything else? 17 A Nope.
18 A I'm sorry? 18 Q Where is the -- this is how I find everything. And I
19 Q Did you do anything else, file anything else, seek any 19 believe in one of those requests for admissions I asked
20 other legal action on that claim? 20 if you were paid anything by the trustee.
21 A Ibelieve I filed a motion to substitute Yankton County 21 A Okay. Ever, or relative to this case?
22 Sheriff’s Office for Defendant Ewalt based on their real 22 Q This case.
23 or perceived negligence in failing to file -- I'm sorry, 23 A Okay.
24 to serve Chelsey Ewalt, or once they knew that she 24 Q Request number two as related to Defendant's response to
25 didn't live in Yankton and lived in Codington, send it 25 Plaintiff's requests for admissions, first set, number
' Page 90 Page 92
1 up there immediately. 1 five, admit that Miss Howey-Fox was paid by the trustee
2 Q Right. And -- 2 administrating the Kuchtas' bankruptcy case as attorney
3 A Other than that, no. 3 for debtor Jill Kuchta. Is that right?
4 Q And the judge told you that he could find no support for 4 A Kuchta.
5 your position, and you agreed with him and you did not 5 Q Kuchta. Your response is?
6 file -- ever file a brief to -~ 6 A Response number two, deny.
7 A DidI file a brief? No. 7 Q I'm showing you a cash receipt and distribution
8 Q And that just kind of went into the air? 8  record -- or disbursement record.
9 A Well, no. You had the opportunity to go after the 9 A From the spider case? Yup, from the spider case.
10 sheriff's department after you undertook representing 10 Casey's. Jill Robinson-Kuchta now --
11 Jill Kuchta in this proceeding because I believe I sent 11 Q Ismy question limited to that? I don't believe so.
12 you an email that said, just so you know, I'm not going 12 A Well, that's what I believed it to be. So I guess I can
13 to do anything more and you should do whatever you think| 13 amend my answer to indicate, deny anything on the car
14 needs to be done. I'm pretty sure I sent that. 14 accident case, admit on the spider case.
15 Q Well, I'm not denying that, and I said I want no part of 15 Q Right now I'm simply following up with, you said you
16 that but -- 16 didn't represent them -- Jill in the bankruptcy, that
17 A I'm just saying I'm pretty sure I did it. 17 Jason did, and I just wanted to verify that you did get
18 Q Did you not email Trustee Pierce that you informed the 18 paid by the bankruptcy trustee.
19 judge you were going to be filing a separate action 19 A For my representation of Jill Robinson-Kuchta now known
20 against the Yankton County Sheriff's Department? 20 as Jill Robinson, versus Casey's General Stores, also
21 A No, I believe when I sent her notice I believe I told 21 known as the spider case, yes, I did, because I was
22 her that we had the opportunity, a potential cause of 22 employed specifically to handle the spider case.
23 action against that, and she didn't seem to think that 23 Q By the bankruptcy trustee?
24 there was a lot of -- if I recall correctly, that she 24 A Yeah.
25 didn't seem to think there was a lot of rationale to 25 Q Does $2,761.14 sound right?
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Restatement (Third) of Law Governing Law. § 122 (2000)

I. Restatement (Third) of The Law Governing Lawyers
Current through September 2004

Copyright © 2000-2004 by the American Law Institute
Chapter 8. Conflicts Of Interest

Topic 1. Conflicts Of Interest--In General

§ 122. Client Consent To A Conflict Of Interest

Link to Case Citations

(1) A lawyer may represent a client notwithstanding a conflict of interest prohibited by §
121 if each affected client or former client gives informed consent to the lawyer's
representation. Informed consent requires that the client or former client have
reasonably adequate information about the material risks of such representation to that
client or former client.

(2) Notwithstanding the informed consent of each affected client or former client, a
lawyer may not represent a client if:

(a) the representation is prohibited by law;
(b) one client will assert a claim against the other in the same litigation; or

(c) in the circumstances, it is not reasonably likely that the lawyer will be able to provide
adequate representation to one or more of the clients.

Comment:

a. Scope and cross-references. Pursuant to this § 122, informed consent of affected clients is
effective with respect to most conflicts of interest defined in § 121 and imputations of conflicts
to affiliated lawyers in § 123. Inasmuch as § 125 and §§ 128-135 are specific applications of a99 §
121, the principles of this Section govern consent to the conflicts identified in those Sections as
well. More stringent consent rules stated in §§ 126-127 apply to client-lawyer business
transactions and gifts, because the risk of lawyer overreaching in such matters is significantly
greater. In addition, special aspects of the manifestation of client consent are addressed in §§ 131
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Formal Opinions Opinion 113

ETHICAL DUTY OF ATTORNEY TO
DISCLOSE ERRORS TO CLIENT

Adopted November 19, 2005. Modified July 18, 2015 solely to
reflect January 1, 2008 changes in the Rules of Professional
Conduct.

Syllabus

As part of the general ethical duty to keep a client reasonably informed about the status of a matter, a
lawyer should fully and promptly inform the client of significant developments, Colo. RPC 1.4. including
those developments resulting from the lawyer’s own errors. As part of this broad duty to report, a lawyer
has an ethical duty to make prompt and specific disclosure to a client of the lawyer’s error if the error is
material. A material error is one that will likely result in prejudice to a client’s right or claim. In these
circumstances, the lawyer should inform the client that it may be advisable for the client to consult with
independent counsel regarding the error, which may include advice regarding the statute of limitations on
a claim for legal malpractice. Colo. RPC 1.4(b).The lawyer need not and should not inform the client that
a legal malpractice claim against the lawyer actually exists or has merit, or of the desirability of
terminating the lawyer’s representation. A lawyer shall explain a matter to the extent reasonably
necessary to permit the client to make informed decisions regarding the representation.

A lawyer may continue to represent the client in these circumstances only in compliance with Colo. RPC
1.7(a) and (b). In many, if not most, circumstances, the interest of the attorney in avoiding liability will be
consistent with the interest of the client in a successful representation. Continued representation may not
be permissible if the lawyer might be influenced to pursue a strategy that would avoid liability for the
lawyer at the expense of the success of the representation, or if there is a significant risk that the
representation of the client will be materially limited by the lawyer’s personal interest. Finally, the lawyer
may not obtain a release of liability except in compliance with Colo. RPC 1.8(h).

This opinion addresses the lawyer’s ethical duty to advise the client of relevant developments resulting
from the lawyer’s own errors. This opinion does not address whether the failure to disclose an error itself
gives rise to a cause of action against the lawyer. See Colo. RPC, Scope, (“Violation of a Rule should not
in and of itself give rise to a cause of action nor should it create a presumption that a legal duty has been
breached.”).
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and 133, dealing respectively with entity representation and conflicts of a former government
lawyer. See also § 62 on client consent to disclosure of confidential information.

b. Rationale. The prohibition against lawyer conflicts of interest is intended to assure clients that
a lawyer's work will be characterized by loyalty, vigor, and confidentiality (see § 121, Comment
b). The conflict rules are subject to waiver through informed consent by a client who elects less
than the full measure of protection that the law otherwise provides. For example, a client in a
multiple representation might wish to avoid the added costs that separate representation often
entails. Similarly, a client might consent to a conflict where that is necessary in order to obtain
the services of a particular law firm.

Other considerations, however, limit the scope of a client's power to consent to a conflicted
representation. A client's consent will not be effective if it is based on an inadequate
understanding of the nature and severity of the lawyer's conflict (Comment ¢ hereto), violates law
(Comment g()), or if the client lacks capacity to consent (Comment c). Client consent must also,
of course, be free of coercion. Consent will also be insufficient to permit conflicted representation
if it is not reasonably likely that the lawyer will be able to provide adequate representation to the
affected clients, or when a lawyer undertakes to represent clients who oppose each other in the
same litigation (Comment g(7ii)).

In effect, the consent requirement means that each affected client or former client has the power
to preclude the representation by withholding consent. When a client withholds consent, a
lawyer's power to withdraw from representation of that client and proceed with the
representation of the other client is determined under § 121, Comment e.

While a lawyer may elect to proceed with a conflicted representation after effective client consent
as stated in this Section, a lawyer is not required to do so (compare § 14, Comment g (required
representation by order of court)). A lawyer might be unwilling to accept the risk that a
consenting client will later become disappointed with the representation and contend that the
consent was defective, or the lawyer might conclude for other reasons that the lawyer's own
interests do not warrant proceeding. In such an instance, the lawyer also may elect to withdraw if
grounds permitting withdrawal are present under § 32. After withdrawal, a lawyer's ability to
represent other clients is as described in § 121, Comment e.

c(i). The requirement of informed consent--adequate information. Informed consent requires that
each affected client be aware of the material respects in which the representation could have
adverse effects on the interests of that client. The information required depends on the nature of
the conflict and the nature of the risks of the conflicted representation. The client must be aware
of information reasonably adequate to make an informed decision.

Information relevant to particular kinds of conflicts is considered in several of the Sections
hereafter. In a multiple-client situation, the information normally should address the interests of
the lawyer and other client giving rise to the conflict; contingent, optional, and tactical
considerations and alternative courses of action that would be foreclosed or made less readily
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another arrow in the quiver of tactics employed in legal malpractice cases.? Whether a particular error
gives rise to an ethical duty to disclose depends on whether a disinterested lawyer would conclude that the
error will likely result in prejudice to the client’s right or claim and that the lawyer, therefore, has an
ethical responsibility to disclose the error. The failure to disclose an error does not (and should not), in
and of itself, give rise to a cause of action against the lawyer, nor does it (or should it) create a
presumption that a legal duty has been breached.

Professional errors exist along a spectrum. At one end are errors that, as stated above, will likely prejudice
a client’s right or claim. Examples of these kinds of errors are the loss of a claim for failure to file it
within a statutory limitations period or a failure to serve a notice of claim within a statutory time period.
The lawyer must promptly inform the client of an error of this kind, if a disinterested lawyer would
conclude there was an ethical duty to do so, because the client must decide whether to appeal the
dismissal of the claim or pursue a legal malpractice action.” Another example is the loss of a right of
appeal for failure to file a timely notice of appeal. However, as discussed more fully below, the lawyer
should be given an opportunity to remedy the error before disclosing it to the client.

At the other end of the spectrum are errors and possible errors that may never cause harm to the client,
either because any resulting harm is not reasonably foreseeable, there is no prejudice to a client’s right or
claim, or the lawyer takes corrective measures that are reasonably likely to avoid any such prejudice. For
example, missing a nonjurisdictional deadline, a potentially fruitful area of discovery, or a theory of
liability or defense may, upon discovery, prompt regretful frustration, but not an ethical duty to disclose
to the client. As one commentator remarked regarding similar circumstances, “Unless there are steps that
can be taken now to avoid the possibility of future harm, there is probably no immediate duty to disclose
the mere possibility of lawyer error or omission.”'® Lawyers should be given the opportunity to remedy
any error before disclosing the error to the client. The later assertion of a legal malpractice claim does not
mean that the allegedly negligent lawyer breached a duty to disclose the error to the client. Nor should the
failure to disclose the error be construed as an independent claim against the lawyer.** Whether a lawyer
has an ethical duty to disclose depends on the facts and circumstances known to the lawyer once he or she
has realized the error, not those that appear only through the prism of hindsight.

In between these two ends of the spectrum are innumerable errors that do not fall neatly into either end of
the spectrum and must be analyzed on an individual basis. For example, it is ordinarily not necessary to
disclose questions of professional judgment where the law was unsettled on an issue or the attorney
“made a tactical decision from among equally viable alternatives.”*? Under the doctrine of “judgmental
immunity,” these types of decisions are not, as a matter of law, considered errors, below the applicable
standard of care, or negligent conduct. When reasonable lawyers may disagree about whether the state of
the law was unsettled or the available alternatives were equally viable, however, the lawyer should err on
the side of discussing the available alternatives with the client before pursuing a course of action.*® The
lawyer’s choice between equally viable alternatives should not be considered an error as defined in this
opinion. Examples of potential errors that may give rise to an ethical duty to disclose include the failure to
request a jury in a pleading (or pay the jury fee), the failure to include an acceleration provision in a
promissory note, and the failure to give timely notice under a contract or statute. The Committee agrees
with the New York State Bar Association that “whether an attorney has an obligation to disclose a
mistake to a client will depend on the nature of the lawyer’s possible error or omission, whether it is
possible to correct it in the pending proceeding, the extent of the harm resulting from the possible error or

Reply Appendix-023
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STATE OF SOUTH DAKOTA,
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STANDING COMMITTEE ON ETHICS AND PROFESSIONAL RESPONSIBILITY Clork

Formal Opinion 481 April 17, 2018

A Lawyer’s Duty to Inform a Current or Former Client of the Lawyer’s Material Error

Model Rule of Professional Conduct 1.4 requires a lawyer to inform a current client if the lawyer
believes that he or she may have materially erred in the client’s representation. Recognizing that
errors occur along a continuum, an ervor is material if a disinierested lawyer would conclude that
it is (a) reasonably likely to harm or prejudice a client; or (b) of such a nature that it would
reasonably cause a client to consider terminating the representation even in the absence of harm
or prejudice. No similar obligation exists under the Model Rules to a former client where the
lawyer discovers afier the attorney-client relationship has ended that the lawyer made a material
error in the former chent s representation. '

Introduction

Even the best lawyers may err in the course of clients’ representations, If a lawyer errs and
the error is material, the lawyer must inform a current client of the error.! Recognizing that errors

! A lawyer’s duty to inform a current client of a material error has been variously explained or grounded. For
malpractice and breach of fiduciary decisions, see, e.g., Leonard v. Dorsey & Whitney LLP, 553 F.3d 609, 629 (&th
Cir. 2009) (predicting Minnesota law and concluding that “the lawyer must know that there is a non-frivolous
malpractice claim against him such that there is a substantial risk that [his) representation of the client would be
materially and adversely affected by his own interest in avoiding malpractice liability” (internal quotation marks
omitted)); Beal Bank, SSB v. Arter & Hadden, LLP, 167 P.3d 666, 673 (Cal. 2007) (stating that “attorneys have a
fiduciary obligation to disclose material facts to their clients, an oblipation that includes disclosure of acts of
malpractice™); RFF Family P’ship, LP v, Burns & Levinson, LP, 991 N.E.2d 1066, 1076 (Mass. 2013) (discussing the
fiduciary exception to the attorney-client privilege and stating that “a client is entitled to full and fair disclosure of
facts that are relevant to the representation, including any bad news™); In re Tallon, 447 N.Y.8.2d 50, 51 (App. Div.
1982) (“An attorney has a professional duty to promptly notify his client of his failure to act and of the possible claim
his client may thus have against him.”). .

For disciplinary decisions, see, e.g., Fla. Bar v. Morse, 587 So. 2d 1120, 1120-21 (Fla. 1991) (suspending a
lawyer who conspired with his partner to conceal the partner’s malpractice from the client); In re Hoffman, 700 N.E.2d
1138, 1139 (Ind. 1998) {applying Rule 1.4(b)). See also Il State Bar Ass’n Mut. Ins. Co. v. Frank M. Greenfield &
Assocs., P.C., 980 N.E2d 1120, 1129 (Iil. App. Ct. 2012) (finding that a voluntary payments provision in a
professional liability insurance policy was *against public policy, since it may operate to limit an attorney’s disclosure
[of his potential malpractice] to his clients™).

For ethics opinions, see, e.g., Cal. State Bar Comm. on Prof’l Responsibility & Conduct Op, 2009-178, 2009
WL 3270875, at *4 (2009) [hereinafter Cal. Eth. Op. 2009-178] (“A lawyer has an ethical obligation to keep a client
informed of significant developments relating to the representation. . . . Where the lawyer believes that he or she has
committed legal malpractice, the lawyer must promptly communicate the factual information pertaining to the client’s
potential malpractice claim against the lawyer to the client, because it is a ‘significant development.”” (citation
omitted)); Colo. Bar Ass’n, Ethics Comm., Formal Op, 113, at 3 (2005) [hereinafter Colo. Op. 113] (*Whether a
particular error gives rise to an ethical duty to disclose [under Rule 1.4] depends on whether a disinterested lawyer
would conclude that the error will likely result in prejudice to the client’s right or claim and that the lawyer, therefore,
has an ethical responsibility to disclose the error.”); Minn. Lawyers Prof’l Responsibility Bd. Op. 21, 2009 WL
8396588, at *1 (2009) (imposing a duty to disclose under Rule 1.4 where “the lawyer knows the lawyer’s conduct
may reasonably be the basis for a non-frivolous malpractice claim by a current client that materially affects the client’s
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occur along a continuum, an error is material if a disinterested lawyer would conclude that it is (a)
reasonably likely to harm or prejudice a client; or (b) of such a nature that it would reasonably
cause a client to consider terminating the representation even in the absence of harm or prejudice.

If a material error relates to a former client’s representation and the lawyer does not
discover the error until after the representation has been terminated, the lawyer has no obligation
under the Model Rules to inform the former client of the error. To illustrate, assume that a Jawyer
prepared a contract for a client in 2015. The matter is concluded, the representation has ended,
and the person for whom the contract was prepared is not a client of the lawyer or law firm in any
other matter. In 2018, while using that agreement as a template to prepare an agreement for a
different client, the lawyer discovers a material error in the agreement. On those facts, the Model
Rules do not require the lawyer to inform the former client of the error. Good business and risk
management reasons may exist for lawyers to inform former clients of their material errors when
they can do so in time to avoid or mitigate any potential harm or prejudice to the former client.
Indeed, many lawyers would likely choose to do so for those or other individual reasons. Those
are, however, personal decisions for lawyers rather than obligations imposed under the Model
Rules.

The Duty to Inform a Current Client of a Material Error

A lawyer’s responsibility to communicate with a client is governed by Model Rule 1.4.
Several parts of Model Rule 1.4(a) potentially apply where a lawyer may have erred in the course
of a current client’s representation. For example, Model Rule 1.4(a)(l) requires a lawyer to
promptly inform a client of any deciston or circumstance with respect to which the client’s
informed consent may be required. Model Rule 1.4(a)(2) requires a lawyer to “reasonably consult
with the client about the means by which the client’s objectives are to be accomplished.” Model
Rule 1.4(a)(3) obligates a lawyer to “keep a client reasonably informed about the status of a
matter.” Model Rule 1.4(a)(4),' which obliges a lawyer to promptly comply with reasonable
requests for information, may be implicated if the client asks about the lawyer’s conduct or
performance of the representation. In addition, Model Rule 1.4(b) requires a lawyer to “explain a

interests™); 2015 N.C. State Bar Formal Op. 4, 2015 WL 5927498, at *2 (2015) [hereinafter 2015 N.C. Eth. Op, 4]
(applying Rule 1.4 to “material errors that prejudice the client’s rights or interests as well as errors that clearly give
rise to a malpractice claim”; N.J. Sup. Ct. Advisory Comm. on Prof’] Ethics Op. 684, 1998 WL 359835928, at *1
(1998) [hereinafter N.J. Eth. Op. 684] (discussing Rules 1.4 and 1,7(b) and requiring disclosure “when the attomey
ascertains malpractice may have occurred, even though no damage may yet have resulted™); N.Y. State Bar Ass'n
Comm. on Prof’l Ethics Eth. Op. 734, 2000 WL 33347720, at *3 (2000} [hereinafter N.Y. Eth. Op. 734] (discussing
the prior Code of Professional Responsibility and concluding that the inquirer had a duty to tell the client that it made
“a significant error or omission that may give rise to a possible malpractice claim™); Sup. Ct. of Prof’1 Ethics Comm,
Op. 593, 2010 WL 1026287, at *1 (2010) [Tex. Eth. Op. 593] (opining that the lawyer must also terminate -the
representation and applying Texas Rules 1.15(d), 2.01, and 8.04(a)(3)). See aiso RESTATEMENT (THIRD) OF THELAW
GOVERNING LAWYERS § 20 cmt. ¢ (2000) (requiring disclosure where the conduct “gives the client a substantial
malpractice claim against the lawyer”™).
2 MoDEL RULES OF PROF’'L CONDUCT R, 1.4 (2018) (“Communication™) [hereinafter MODEL RULES].
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matter to the extent reasonably necessary to permit the client to make informed decisions regarding
the representation.” More broadly, the “guiding principle” undergirding Model Rule 1.4 is that
“the lawyer should fulfill reasonable client expectations for information consistent with the duty
to act in the client’s best interests, and the client’s overall requirements as to the character of
representation.”® A lawyer may not withhold information from a client to serve the lawyer’s own
interests or convenience.*

Determining whether and when a lawyer must inform a client of an error can sometimes
be difficult because errors exist along a continuum. An error may be sufficiently serious that it
creates a conflict of interest between the lawyer and the client. Model Rule 1.7(a)(2} provides that
a concurrent conflict of interest exists if “there is a significant risk that the representation of one
or more clients will be materially limited by . . . a personal interest of the lawyer.” Where a
lawyer’s error creates a Rule 1.7(a}(2) conflict, the client needs to know this fact to make informed
decisions regarding the representation, including whether to discharge the lawyer or to consent to
the conflict of interest. At the other extreme, an error may be minor or easily correctable with no
risk of harm or prejudice to the client.

Several state bars have addressed lawyers’ duty to disclose errors to clients.> For example,
in discussing the spectrum of errors that may arise in clients’ representations, the North Carolina
Statc Bar observed that “material errors that prejudice the client’s rights or claims are at one end.
These include errors that effectively undermine the achievement of the client’s primary objective
for the representation, such as failing to file the complaint before the statute of limitations runs.”®
At the other end of the spectrum are “nonsubstantive typographical errors” or “missing a deadline
that causes nothing more than delay.”” “Between the two ends of the spectrum are a range of
errors that may or may not materially prejudice the client’s interests.”® With respect to the middle
ground:

Errors that fall between the two extremes of the spectrum must be analyzed under
the duty to keep the client reasonably informed about his legal matter. If the error
will result in financial loss to the client, substantial delay in achieving the client’s
objectives for the representation, or material disadvantage to the client’s legal
position, the error must be disclosed to the client. Similarly, if disclosure of the
error is necessary for the client to make an informed decision about the
representation or for the lawyer to advise the client of significant changes in
strategy, timing, or direction of the representation, the lawyer may not withhold
information about the error.”

3 1d. cmt. 5.
1 1d cmt, 7,
¥ See supra note 1 (listing authorities).
62015 N.C.. Eth, Op. 4, supra note 1, 2015 WL 5927498, at *2,
.
8 1d.
Y Id.
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Another example is contained in the Colorado Bar Association’s Ethics Committee in
Formal Opinion 113, which discusses the spectrum of errors that may implicate a lawyers’ duty of
disclosure. In doing so, it identified errors ranging from those plainly requiring disclosure (a
missed statute of limitations or a failure to file a timely appeal) to those “that may never cause
harm to the client, either because any resulting harm is not reasonably foreseeable, there is no
prejudice to a client’s right or claim, or the lawyer takes corrective measures that are reasonably
likely to avoid any such prejudice.”!® Errors by lawyers between these two extremes must be
analyzed individually. For example, disclosure is not required where the law on an issue is
unsettled and a lawyer makes a tactical decision among “equally viable alternatives.”!! On the
other hand, “potential errors that may give rise to an ethical duty to disclose include the failure to
request a jury in a pleading (or pay the jury fee), the failure to include an acceleration provision in
a promissory note, and the failure to give timely notice under a contract or statute.”'? Ultimately,
the Colorado Bar concluded that whether a particular error gives rise to an ethical obligation to
disclose depends on whether the error is “material,” which further “depends .on whether a
disintercsted lawyer would conclude that the error will likely result in prejudice to the client’s right

or claim.”!?

These opinions provide helpful guidance to lawyers, but they do not—just as we do not—
purport to precisely define the scope of a lawyer’s disclosure obligations. Still, the Committee
believes that lawyers deserve more specific guidance in evaluating their duty to disclose errors to
current clients than has previously been available.

In attempting to define the boundaries of this obligation under Model Rule 1.4, it is
unreasonable to conclude that a lawyer must inform a current client of an error only if that error
may support a colorable legal malpractice claim, because a lawyer’s error may impair a client’s
representation even if the client will never be able to prove all of the elements of malpractice. At
the same time, a lawyer should not necessarily be able to avoid disclosure of an error absent
apparent harm to the client because the lawyer’s error may be of such a nature that it would cause
a reasonable client to lose confidence in the lawyer’s ability to perform the representation
competently, diligently, or loyally despite the absence of clear harm. Finally, client protection and
the purposes of legal representation dictate that the standard for imposing an obligation to disclose
~ must be objective.

With these considerations in mind, the Committee concludes that a lawyer must inform a
current client of a material error committed by the lawyer in the representation. An error is material
if a disinterested lawyer would conclude that it is (a) reasonably likely to harm or prejudice a
client; or (b) of such a nature that it would reasonably cause a client to consider terminating the
representation even in the absence of harm or prejudice.

18 Colo. Op. 113, supra note 1, at 3,
4.

12 14,

B1d atl,3.
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A lawyer must notify a current client of a material error promptly under the
circumstances.’* Whether notification is prompt will be a case- and fact-specific inquiry. Greater
urgency is required where the client could be harmed by any delay in notification. The lawyer
may consult with his or her law firm’s general counsel, another lawyer, or the lawyer’s professional
liability insurer before informing the client of the material error.!® Such consultation should also
be prompt. When it is reasonable to do so, the lawyer may attempt to correct the error before
informing the client. Whether it is reasonable for the lawyer to attempt to correct the error before
informing the client will depend on the facts and should take into account the time needed to
correct the error and the lawyer’s obligation to keep the client reasonably informed about the status
of the matter,

When a Current Client Becomes a Former Client

As indicated carlier, whether a lawyer must reveal a material error depends on whether the
affected person or entity is a current or former client. Substantive law, rather than rules of
professional conduct; controls whether an attorney-client relationship exists, or once established,
whether it is ongoing or has been concluded.'® Generally speaking, a current client becomes a
former client (a) at the time specified by the lawyer for the conclusion of the representation, and
acknowledged by the client, such as where the lawyer’s engagement letter states that the
representation will conclude upon the lawyer sending a final invoice, or the lawyer sends a
disengagement letter upon the completion of the matter (and thereafter acts consistently with the
letter);'" (b) when the lawyer withdraws from the representation pursuant to Model Rule of
Professional Conduct 1.16; (¢) when the client terminates the representation;'® or (d) when overt
acts inconsistent with the continuation of the attorney-client relationship indicate that the

4 See N.J. Eth. Op. 684, supra note 1, 1998 WL 35985928, at *1 (“Clearly, RPC 1.4 requires prompt
disclosure in the interest of allowing the client to make informed decisions. Disclosure shouid therefore ocour when
the attorney ascertaing malpractice may have occuired, even though no damage may yet have resulted.”); 2015 N.C.
Eth. Op. 4, supra note 1, 2015 WL 5927498, at *4 (“The etror should be disclesed to the client as soon as possible
after the lawyer determines that disclosure of the error to the client is required.”); Tex, Eth. Op. 593, supra note 1,
2010 WL 1026287, at *1 (requiring disclosure “as promptly as reasonably possible™).

15 See MODEL RULES R. 1.6(b)(4) (2018) (permitting a lawyer to reveal information related to a client’s
representation “to secure legal advice about the lawyer’s compliance with these Rules™).

16 United States v. Williams, 720 F.3d 674, 686 (8th Cir. 2013); Rozmus v. West, 13 Vet App. 386, 387
{U.S. App. Vet. Cl. 2000); sze also MODEL RULES Scope cmt. 17 (2018) {explaining that *for purposes of determining
the lawyer’s authority and respousibility, principles of substantive law external to these Rules determine whether a
client-lawyer relationship exists™).

17 See Artromick Int’l, Inc. v. Drustar Inc., 134 F.R.D. 226, 229 (S.D. Ohio 1991) (observing that “the
simplest way for either the attorney or client to end the relationship is by expressly saying 50™); see also, e.g., Rusk v.
Harstad, 393 P.3d 341, 344 (Utah Ct. App. 2017) (concluding that a would-be client could not have reasonably
believed that thé law firm represented him where the Jawyer had clearly stated in multiple e-mails that the law firm
would not represent him),

13 A client may discharge a lawyer at any time for any reason, or for no reason. White Pearl Inversiones S.A,
(Uruguay) v. Cemusa, Inc., 647 F.3d 684, 689 (7th Cir. 2011); Nabi v, Sells, §92 N.Y.5.2d 41, 43 (App. Div. 2009);
MODEL RULES R. 1.16 emt. 4; see also STEPHEN GILLERS, REGULATION OF LAWYERS: PROBLEMS OF LAW AND ETHICS
77 (11th ed. 2018) (“Clients, it is said, may fire their lawyers for any reason or no reason.”) (citations omitted},
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relationship has ended.'” If a lawyer represents a client in more than one matter, the client is a
current client if any of those matters is active or open; in other words, the termination of
representation in one or more matters does ngf.trém_sform a client into a former client if the lawyer
still represents the client in other matters. B

Absent express statements or overt acts by either party, an attorney-client relationship also
may be terminated when it would be objectively unreasonable to continue to bind the parties to
cach other.®® In such cases, the parties’ reasonable expectations often hinge on the scope of the
lawyer’s representation.?’ Inthat regard, the court in National Medical Care, Inc. v. Home Medical
of America, Inc.,”* suggested that the scope of a lawyer’s representation loosely falls into one of
three categories: (1) the lawyer is retained as general counsel to handle all of the client’s legal
matters; (2) the lawyer is retained for all matters in a specific practice area; or (3) the lawyer is
retained to represent the client in a discrete matter.?

For all three categories identified by the National Medical Care court, unless the client or
lawyer terminates the representation, the attorney-client relationship continues as long as the
lawyer is responsible for a pending matter.* With respect to categories one and two above, an
attorney-client relationship continues even when the lawyer has no pending matter for the client
because the parties reasonably expect that the lawyer will handle all matters for the client in the
future as they arise.>® In the third category, where a lawyer agrees to undertake a specific matter,
the attorney-client relationship ends once the matter is concluded.

Although not identified by the National Medical Care court, another type of client is what
might be called an episodic client, meaning a client who engages the lawyer whenever the client
requires legal representation, but whose Jegal needs are not constant or continuous. In many such

1% See, e.g., Artromick Int’], Inc., 134 F.R.D. at 230-31 (determining that a man was a former client because
he refused to pay the lawyer's bill and then retained other lawyers to replace the first lawyer); Waterbury Garment
Corp. v. Strata Prods., 554 F. Supp. 63, 66 (SDN.Y. 1982} (concluding that a person was a former client because the
law firm represented him only in discrete transactions that had concluded and the person had subsequently retained
different counsel).

2 Artromick Int’l, Inc., 134 FR.D. at 229.

2! Id, at 229-30. : :

Z No. 00-1225, 2002 W1, 31068413 (Mass. Super. Ct. Sept. 12, 2002),

B Jd at 4,

2 1d.; see also MODEL RULES R. 1.3 cmt. 4 (2018) (stating that unless the relationship is terminated under
Model Rule 1,16, the lawyer “should carry through to conclusion all matters undertaken for a client™).

25 See Berry v, McFarland, 278 P.3d 407, 411 (Idaho 2012) (explaining that “[i]fthe attorney agrees to handle
any maiters the client may have, the relationship continues unfil the attorney or client terminates the relationship™);
see also MODEL RULES R, 1.3 emit, 4 (2018) (advising that “[i]f a lawyer has served 2 client over a substantial period
in a variety of matiers, the client sometimes may assume that the lawyer will continue to serve on a continuing basis
unless the lawyer gives notice of withdrawal™).

26 Bimpson v. James, 903 F.2d 372, 376 (Sth Cir. 1990); Berry, 278 P.3d at 411; see also Revise Clothing,
Inc. v. Joe’s Jeans Subsidiary, Inc., 687 F. Supp. 2d 381, 389-90 (S.D.N.Y. 2010) (noting that an attorney-client
relationship is ordinarily terminated by the accomplishment of the purpose for witich it was formed); Thayer v. Fuller
& Henry Ltd., 503 F. Supp. 2d 887, 892 (N.D. Chio 2007) (ebserving that an attorney-ctient relationship may terminate
when the undetlying action has conctuded or when the attorney has exhausted all remedies and declined to provide
additional legal services); MODEL RULES R. [.16 cmt. 1 (*Ordinarily, a representation in a matter is completed when
the agreed-upon assistance has been concluded.”).
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instances, the client reasonably expects that the professional relationship will span any intervals
and that the lawyer will be available when the client next needs representation.”” If so, the client
should be considered a current client. In other instances, it is possible that the attorney-client
relationship ended when the most recent matter concluded.?® Whether an episodic client is a
current or former client will thus depend on the facts of the case.

The Former Client Analysis Under the Model Rules

As explained above, a lawyer must inform a current client of a material error under Model
Rule 1.4. Rule 1.4 imposes no similar duty to former clients.

Four of the five subparts in Model Rule 1.4(a) expressly refer to “the client” and the one
that does not—Model Rule 1.4(a), governing lawyers® duty io respond to reasonable requests for
information—is aimed at responding to requests from a current client. Model Rule 1.4(b) refers
to “the client” when describing a lawyer’s obligations. Nowhere does Model Rule 1.4 impose on
lawyers a duty to communicate with former clients. The comments to Model Rule 1.4 are likewise
focused on current clients and are silent with respect to communications with former clients. There
is nothing in the legislative history of Model Rule 1.4 to suggest that the drafters meant the duties
expressed there to apply to former clients.” Had the drafiers of the Model Rules intended Rule
1.4 to apply to former clients, they presumably would have referred to former clients in the
language of the rule or in the comments to the rule. They did neither despite knowing how to
distinguish duties owed to current clients from duties owed to former clients when appropriate, as
reflected in the Model Rules regulating conflicts of interest.*

¥ See, e.g., Parallel Iron, LLC v. Adobe Sys. Inc., C.A. No. 12-874-RGA, 2013 WL 789207, at *2-3 (D.
Del. Mar. 4, 2013) (concluding that Adobe was a current client in July 2012 when the law firm was doing no work for
it; the firm had served as patent counsel to Adobe intermittently between 2006 and February 2012, and had not made
clear to Adabe that its representation was terminated); Jones v. Rabanco, Ltd., No. C03-3195P, 2006 WL 2237708, at
#3 (W.D. Wash, Aug. 3, 2006) (reasoning that the law firm’s inclusion as a contact under a coniract, the law firm’s
wotk for the client after the coniract was finalized, and the fact that the client matter was still open in the law firm’s
files all indicated an existing attorney-client relationship); STEPHEN GILLERS, REGULATION OF LAWYERS: PROBLEMS
OF Law AND ETHICS 78-79 (11th ed, 2018) (“Lawyers might believe that a client is no longer & client if they are doing
no waork for it at the moment and haven’t for a while, . ., [A] firm may have done work for a client two or three times
a year for the past five years, creating a reasonable client expectation that the professional relationship continues
during the iniervals and that the lawyer will be available the next time the client needs her.”).

% See, e.g., Calamar Enters,, Inc. v. Blue Forest Land Grp,, Inc., 222 F, Supp. 3d 257, 26465 (W.D.N.Y.
2014) {rejecting the client’s claim of an attarney-client relationship where the relationship between the law firm and
the client had been dormant for three years; despite the fact that the attorney-client relationship had not been
formally terminated, it ended when the purpose of the parties’ retainer agreement had been completed).

% AM. BAR ASS’N CTR. FOR PROF’L RESPONSIBILITY, A LEGISLATIVE HISTORY: THE DEVELOPMENT OF THE
ABA MODEL RULES OF PROFESSIONAL CONDUCT, 1982-2013, 71-78 (Arthur H, Garwin ed., 2013),

0 Compare MODEL RULES R. 1.7 (2018) {addressing current client conflicts of interest), with MODEL RULES
R. 1.9 (2018) (governing former client conflicts of interest).
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Because Model Rule 1.4 does not impose on lawyers a duty to communicate with former
clients,?! it is no basis for requiring lawyers to disclose material errors to former clients.

The California State Bar’s Committee on Professional Responsibility and Conduct reached
a similar conclusion with respect to California Rule of Professional Conduct 3-500, which states
that “[a] member [of the State Bar of California] shall keep a client reasonably informed about
significant developments relating to the employment or representation, including promptly
complying with reasonable requests for information and copies of significant documents when
necessary to keep the client so informed.” In concluding that a lawyer had no duty to keep a former
client informed of significant developments in the representation, and specificaily the former
client’s possible malpractice claim against the lawyer, the Committee focused on the fact that the
lawyer and the former client had “terminated their attorney-client relationship” and on Rule 3-
500’s reference to a “client,” meaning a current client,*?

Finally, in terms of possible sources of an obligation to disclose material errors to former
clients, Model Rule 1.16(d) provides in pertinent part that, upon termination of a representation,
“a lawyer shall take steps to the extent reasonably practicable to protect a client’s interests, such
as giving reasonable notice to the client, allowing time for employment of other counsel,
surrendering papers and property to which the client is entitled and refunding any advance payment
of fee[s] or expense[s] that has not been earned or incurred.” This provision does not create a duty
to inform former clients of material errors for at least two reasons. First, the wording of the rule
demonstrates that the error would have to be discovered while the client was a current client,
thereby pushing any duty to disclose back into the current client communication regime. Second,
Model Rule 1.16(d) is by its terms limited to actions that may be taken upon termination of the
representation or soon thereafter; it cannot reasonably be construed to apply to material errors
discovered months or years after termination of the representation.

Conclusion

The Model Rules require a lawyer to inform a current client if the lawyer believes that he
or she may have materially erred in the client’s representation. Recognizing that errors occur along
a continuum, an error is material if a disinterested lawyer would conclude that it is (a) reasonably
likely to harm or prejudice a client; or (b) of such a nature that it would reasonably cause a client
to consider terminating the representation even in the absence of harm or prejudice. The lawyer

3 See Sup. Ct. of Ohio, Bd. of Comm’rs on Grievances & Discipline Adv, Op. 2010-2, 2010 WL 1541844,
at ¥2 (2010) {explaining that Rule 1.4 “applies to ethical duties regarding communication during a representation”
{emphasis added)); Va. State Bar Comm. on Legal Ethics Eth. Op. 1789, 2004 WL 436386, at *1 (2004) (stating that
“fduring the course af the represeniation, an attorney’s duty to provide information to his client is governed by Rule
1.4{a)") {emphasis added)}.

32 Cal. Eth. Op. 2009-178, supra note 1, 2009 WL 3270873, at *6.
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must so inform the client promptly under the circumstances. Whether notification is prompt is a
case- and fact-specific inquiry.

No similar duty of disclosure exists under the Model Rules where the lawyer discovers
after the termination of the attorney-client relationship that the lawyer made a material error in the —
former client’s representation.
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ARGUMENT
l. When there is an alleged act of malpractice in a continuing attorney-
client relationship, does an attorney owe any professional or legal duties to
disclose the nature and consequences of the alleged act of malpractice to the
client?
The American Bar Association's Standing Committee on Ethics and Professional
Responsibility addressed this question on April 17, 2018 with Formal Opinion 481. This

Opinion contains nationwide case law, disciplinary decisions, ethics opinions, and State

Bar Commission Opinions on the issue. The unanimous answer to this question is "yes".!

1. See following:

CASE LAW

Circle Chevrolet Co. v. Giordano, Halleran & Ciesla, 662 A.2d 509, 514 (N.J. 1995)
(stating under New Jersey Rules 1.4 and 1.7, an attorney "has an ethical obligation to advise
a client that he or she might have a claim against that attorney, even if such advice flies in
the face of that attorney's own interests"), abrogated on other grounds by Olds v. Donnelly,
696 A.2d 663, (N.J. 1997); Leonard v. Dorsey & Whitney LLP, 553 F.3d 609, 629 (8th Cir.
2009) (concluding that "the lawyer must know that there is a non-frivolous malpractice
claim against him such that there is a substantial risk that his representation of the client
would be materially and adversely affected by his own interest in avoiding malpractice
liability"); Beal Bank, SSB v. Arter & Hadden, LLP, 167 P.3d 666, 673 (Cal. 2007) (stating
that "attorneys have a fiduciary obligation to disclose material facts to their clients, an
obligation that includes disclosure of acts of malpractice"); RFF Family P'ship, LP v. Burns
& Levinson, LP, 991 N.E.2d 1066, 1076 (Mass. 2013) (discussing the fiduciary exception
to the attorney-client privilege and stating that "a client is entitled to full and fair disclosure
of facts that are relevant to the representation, including any bad news");

DISCIPLINARY DECISIONS

In re Tallon, 447 N.Y.S.2d 50, 51 (App.Div. 1982) ("An attorney has a professional duty
to promptly notify his client of his failure to act and of the possible claim his client may
thus have against him"); Fla. Bar v. Morse, 587 So. 2d 1120, 1120-21 (Fla. 1991)
(suspending a lawyer who conspired with his partner to conceal the partner's malpractice
from the client); In re Hoffman, 700 N.E.2d 1138, 1139 (Ind. 1998) (applying Rule 1.4(b),
holding that public reprimand was appropriate discipline for attorney's misconduct in
failing to adequately explain to clients the effect of court's dismissal of personal injury
claim and in continuing to represent clients after it became apparent that the representation
could be materially limited by attorney's own interests); Ill. State Bar Ass'n Mut. Ins. Co.
v. Frank M. Greenfield & Assocs., P.C., 980 N.E.2d 1120, 1129 (lll. App. Ct. 2012)
(finding that a voluntary payments provision in a professional liability insurance policy

1
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An attorney has an ethical duty to disclose to a current client material

malpractice/error committed during representation. The Committee decided as follows:

was "against public policy, since it may operate to limit an attorney's disclosure of his
potential malpractice to his clients")

ETHICS OPINIONS

Cal State Bar Comm. on Prof'l Resposibility & Conduct Op. 2009-178, 2009 WL 3270875,
at *4 (2009) ("A lawyer has an ethical obligation to keep a client informed of significant
developments relating to the representation .... Where the lawyer believes that he or she
has committed legal malpactice, the lawyer must promptly communicate the factual
information pertaining to the client's potential malpractice claim against the laywer to the
client, because it is a 'significant development.™; Colo. Bar Ass'n, Ethics Comm., Formal
Op. 113, at 3 (2005) ("Whether a particular error gives rise to an ethical duty to disclose
(under Rule 1.4) depends on whether a disinterest lawyer would conclude that the error
will likely result in prejudice to the client's right or claim and that the lawyer, therefore,
has an ethical responsibility to disclose the error.”); Minn. Lawyers Prof'l Responsibility
Bd. Op. 21, 2009 WL 8396588, at 1 (2009) (imposing a duty to disclose under Rule 1.4
where "the lawyer knows the lawyer's conduct may reasonably be the basis for a non-
frivolous malpractice claim by a current client that materially affects the client's interests™);
2015 N.C. State Bar Formal Op. 4, 2015 WL 5927498, at *2 (2015) (applying Rule 1.4 to
"material errors that prejudice the client's rights or interests as well as errors that clearly
give rise to a malpractice claim"); N.J. Sup. Ct. Advisory Comm. on Prof'l Ethics Op. 684,
1998 WL 35985928 at *1 (1998) (discussing Rules 1.4 and 1.7(b) and requiring disclosure
"when the attorney ascertains malpractice may have occurred, even though no damage may
yet have resulted"); N.Y. State Bar Ass'n Comm. on Prof'l Ethics Eth. Op. 734, 2000 WL
33347720, at *3 (2000) (discussing the prior Code of Professional Responsibility and
concluding that the inquirer had a duty to tell the client that it made "a significant error or
omission that may give rise to a possible malpractice claim™); Sup. Ct. of Prof'l Ethic
Comm. Op. 593, 2010 WL 1026287, at *1 (2010) (opining that the lawyer must also
terminate the representation, applying Texas Rules 1.15(d), 2.01 and 8.04(a)(3)).

SECONDARY SOURCES

RESTATEMENT (THIRD) OF THE LAW GOVERNING LAWYERS § 20, cmt. ¢ (2000)
(requiring disclosure where the conduct “gives the client a substantial malpractice claim
against the lawyer");

RONAL E. MALLEN & JEFFREY M. SMITH, LEGAL MALPRACTICE § 24:5
(ThomsonWest 2008) ("The potential of a legal malpractice claim may create a concern of
conflicting interests in an ongoing representation [...] when the lawyer's interest in
nondisclosure conflicts with the client's interest in the representation, then a fiduciary duty
of disclosure is implicated.”); BENJAMIN COOPER, 61 Baylor Law Review 174, 195
(2009), Self-Reporting Malpractice (stating "if a lawyer fails to file his client's complaint
in time to meet the statute of limitations, few would argue that the lawyer should not report
this mistake to the client")
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The Committee concludes that a lawyer must inform a current client of a
material error committed by the lawyer in the representation. An error is
material if a disinterested lawyer would conclude that it is (a) reasonably
likely to harm or prejudice a client; or (b) of such a nature that it would
reasonably cause a client to consider terminating the representation even
in the absence of harm or prejudice.

A lawyer must notify a current client of a material error promptly under
the circumstances. Whether notification is prompt will be a case-and-fact-
specific inquiry. Greater urgency is required where the client could be
harmed by any delay in notification. The lawyer may consult with his or
her law firm's general counsel, another lawyer, or the lawyer's professional
liability insurer before informing the client of the material error. Such
consultation should also be prompt.

ABA Comm. on Ethics & Prof'l Responsibility, Formal Op. 481, pp. 4-5, (April 17,
2018) (a lawyer's duty to inform a current or former client of the lawyer's material error)
(emphasis added).

Whether a lawyer must inform a current client of malpractice depends only on
whether the error is material. "Malpractice errors exist along a continuum.” Id., at 3, { 2.
In that continuum, missing a statute of limitations has been ruled at the far end of
material because it prejudices the client's rights or claims. Id. at 3, § 3 (citing 2015 N.C.
State Bar Formal Op. 4, 2015 WL 5927498, at *2).

Another example is contained in the Colorado Bar Association's Ethics

Committee in Formal Opinion 113, which discusses the spectrum of errors

that may implicate a lawyers' duty of disclosure. In doing so, it identified

errors ranging from those plainly requiring disclosure (a missed statute of

limitations or a failure to file a timely appeal) to those 'that may never

cause harm to the client, either because any resulting harm is not

reasonably foreseeable, there is no prejudice to a client's right or claim, or

the lawyer takes corrective measures that are reasonably likely to avoid

any such prejudice.’

ABA Comm. on Ethics & Prof'l Responsibility, Formal Op. 481, p. 4, 1 1 (April 17,

2018) (a lawyer's duty to inform a current or former client of the lawyer's material error)

(citing Colo. Op. 113, p. 3, 1 2 (ethical duty of attorney to disclose errors to client))
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(emphasis added).

Defendant Howey-Fox never notified, informed, communicated, and/or advised
Robinson that she committed material error throughout the underlying representation. To
date, Defendant Howey-Fox has failed to acknowledge any potential culpability for her
actions, and inactions, resulting in Robinson’s loss of claim:

Q Did you ever advise Miss Robinson that there was a potential legal
malpractice claim stemming from the improper service?

A Nope. Itold her she had a potential claim against the county for their
failure to serve or, at the very least, failure to tell me when they knew she
wasn't living in Yankton County to give those papers back, or at least let
me know so | could get her served.

(A-1, Deposition of Wanda Howey-Fox, 55:11-18). Defendant Howey-Fox was advised
by other attorneys in August of 2010, in writing, that she likely committed malpractice.
(SR-177, Ex. F). Attorney Steve Binger, subrogation attorney for Safeco, advised
Defendant Howey-Fox of the following in an email, "[Larry Von Wald and I] are pretty
confident that both your case for personal injury and my case for subrogation were served
beyond the statute of limitations.” (SR-177, Ex. F). This makes the nondisclosure more
egregious, Defendant Howey-Fox cannot feign ignorance. One act that constitutes deceit
as set forth in SDCL § 20-10-2(3) is "[t]he suppression of a fact by one who is bound to
disclose it [...]".

As discussed by the ABA Ethic's Commission, Model Rule 1.4(b) places an

obligation on attorneys to “explain a matter to the extent reasonably necessary to permit
the client to make an informed decision regarding the representation.” See also, SD Rule

of Professional Conduct 1.4(b). ABA Rule 1.4 is identical to South Dakota Rule of

Professional Conduct 1.4. Defendant Howey-Fox had a professional and ethical
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obligation and duty to inform her client, Robinson, of the material error and potential
consequences. Defendant Howey-Fox abused her position, as Robinson’s attorney and
fiduciary, to improperly influence Robinson into unknowingly assuming needless risk
through her actions in withholding essential information. Robinson's ability to pursue a
viable cause of action and meaningful recovery was placed in an inferior position to that
of Defendant Howey-Fox's personal interest in avoiding malpractice. See also, SD Rule
of Professional Conduct 1.7(2).

1. If this Court determines that SDCL 15-2-14.2 is a statute of repose
under Pitt-Hart v. Sanford USD Medical Center:

a. Must this Court reverse its prior decisions applying the doctrines
of continuing representation and fraudulent concealment to the
statute?

This case provides the Court ample justification to continue application of the
continuing representation and fraudulent concealment doctrines to legal malpractice. See
Schoenrock v. Tappe, 419 N.W.2d 197, 197 (S.D. 1988) (reiterating that the statute of
limitations is an occurrence rule, extending the continuous treatment doctrine to legal
malpractice actions). Candidly, it will be hard to legally distinguish between the
suggested occurrence rule statute of limitations and the Pitt-Hart holding finding that
SDCL 15-2-14.1 is a statute of repose. If the Court finds that SDCL 15-2-14.2 is a statute
of repose, then the legal malpractice decisions and related law established by this Court

over the last thirty years must be reversed. The Court is also placed in the position of

explaining and clarifying its statement in Pitt-Hart that “the analysis of our previous
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malpractice cases remains largely undisturbed."” Pitt-Hart, at 27 (explaining malpractice
analysis remains largely undisturbed by finding SDCL§ 15-2-14.1 is a period of repose).2

However, a decision that SDCL § 15-2-14.2 is a statute of repose, and the reversal
of prior legal malpractice jurisprudence, is not outcome determinative in this case. The
outcome will fall squarely on the Court's application of the continuing tort doctrine to the
facts of this case. See Pitt-Hart, at | 26-27.

Unlike the Complaint in Pitt-Hart, which failed to allege injuries stemming from

2 In support of Ms. Robinson's position that malpractice jurisprudence will be largely
disturbed by a holding that SDCL 15-2-14.2 is a statute of repose, please see the following:
Glad v. Gunderson, Farrar, Aldrich and DeMersseman, 378 N.W.2d 680, 682-83 (S.D.
1985) (stating that if a trust or confidential relationship exists between the parties, which
imposes a duty to disclose, mere silence, by the one under that duty, constitutes fraudulent
concealment and thus tolls the applicable statute of limitations); Schoenrock v. Tappe,
419N.W.2d 197, 197 (S.D. 1988) ("reiterating that the statute of limitations is an
occurrence rule, extending the continuous treatment doctrine to legal malpractice actions");
Kurylas, Inc. v. Bradsky, 452 N.W.2d 111, 117 (S.D. 1990) (applying continuing
representation doctrine and fraudulent concealment doctrine and determining statute does
not toll under facts presented); Keegan v. First Bank of Sioux Falls, 519 N.W.2d 607, 615
(S.D. 1994) (reversing grant of summary judgment and finding that a issue of fact exists as
to whether the statute of limitations was tolled by a continuing attorney-client relationship);
Bosse v. Quam, 537 N.W.2d 8, 11 (S.D. 1995) (concluding that the continuous relationship
exception applies to the statute of limitations for accountant liability); Green v. Siegel,
Barnett & Schutz, 557 N.W.2d 396, 399 (S.D. 1996) (finding no allegation of fraudulent
concealment or continuous representation to toll the statutory limitations period); Green v.
Morgan, Theeler, Cogley & Petersen, 1998 S.D. 16, {fs 9-10 (stating that under
"occurrence rule” for legal malpractice actions, three year statute will be tolled until cause
of action is discovered or might have been discovered); Beckel v. Gerber, 1998 S.D. 48, |
10 (stating two exceptions apply to toll medical malpractice statute of limitations,
continuing tort and continuing treatment); Cooper v. James, 2001 S.D. 59, 1 9 (stating we
have adopted the "continuing treatment doctrine™ in determining the applicable limitation
period in legal malpractice actions, cause of action will be tolled until representation
ceases); Peterson, ex rel. Peterson v. Burns, 2001 S.D. 126, { 45 (recognizing medical
malpractice statute of limitation does not begin to run when there is continuing treatment
or fraudulent concealment); Williams v. Maulis, 2003 S.D. 138, { 11 (finding that the
continuous representation doctrine can toll the statute of limitations for legal malpractice);
Scmiedt v. Loewen, 2010 S.D. 76, 14 (discussing applicable of continuing treatment rule
and continuing tort to statute of limitations)
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a "continuing course of negligent treatment”, Robinson alleges in her Amended
Complaint that "Wanda L. Howey-Fox and Harmelink, Fox & Ravnsborg Law Office
continually represented and provided professional legal services to Plaintiff related to her
injury claims resulting from the April 28, 2007 [crash] until approximately January 19,
2015." (Compare Pitt-Hart, at 26 to SR-103, PI’s. Am. Compl. § 27). Robinson further
alleged in her Amended Complaint that Defendant "fail[ed] to keep [Robinson] apprised
of the status of her claim.” (SR-103, PI’s. Am. Compl., 32, (j)). Robinson’s Amended
Complaint was filed well before the ABA Formal Opinion 481 was ever published and
released to the public.

It can be inferred from Pitt-Hart that the Court did not forever and permanently
repeal the continuing representation doctrine as a valid exception to the statute of
limitation and statute of repose defense(s). Pitt-Hart, at 11 23-24 (applying the
continuing treatment doctrine to the facts and determining that the standard could not be
met by Plaintiff/Appellant). The Court acknowledged the rule applies only when the
plaintiff receives "continuous treatment ... by the same physician or clinic.” Id. at { 23
(citing Liffengren v. Bendt, 2000 S.D. 91, 1 17). The rationale behind the rule is to
prevent refusal to seek or administer care due to pending litigation as well as to
encourage treatment providers an opportunity to correct the error. Pitt-Hart, at § 23
(citing Bosse v. Quam, 537 N.W.2d 8, 10 (S.D. 1995); Wells v. Billars, 391 N.W.2d 668,
672 n.1(S.D. 1986) (quoting 1 David W. Louisell & Harold Williams, Medical
Malpractice § 13.08 (1981)). Should the Court engage in a continuing representation
doctrine analysis in this case, as it did in Pitt-Hart, the result is different. All the

underlying requirements to support application of the continuing representation doctrine
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are present.
b. Can the "occurrence™ of an alleged act of attorney malpractice
under the statute be delayed by the continuing tort doctrine if there
IS continuous representation by the attorney on the same subject
matter, and a showing that the attorney has failed to disclose to the
client the nature and consequences of the alleged act of
malpractice?

The continuing-tort doctrine applies to delay the commencement of a statute of
repose. Pitt-Hart, at T 26. "When the cumulative result of continued negligence is the
cause of the injury, the statute of repose cannot start to run until the last date of negligent
treatment.” Id. If the Court extends its Pitt-Hart holding to legal malpractice cases, the
continuing tort doctrine should similarly apply. 1d. Because of the continuing tort
doctrine, SDCL § 15-2-14.2 should be delayed from commencing until disclosure of the
material malpractice by the attorney or until termination of the malpractice related legal
representation, whichever is sooner.

In this case, Robinson amply demonstrates that Attorney Howey-Fox
continuously represented her on the same subject matter, i.e. personal injury claim, and
that Attorney Howey-Fox failed to disclose the nature and consequences of the material
malpractice. Attorney Howey-Fox made affirmative misrepresentations to Robinson and

instilled a false sense of hope that her claim was still viable.

Q Did you ever advise Miss Robinson that there was a potential legal
malpractice claim stemming from the improper service?

A Nope. | told her she had a potential claim against the county for their
failure to serve or, at the very least, failure to tell me when they knew she
wasn't living in Yankton County to give those papers back, or at least let
me know so | could get her served.

(A-1, Howey-Fox Depo, 55:11-18) (emphasis added). The statute did not commence or

begin to run until the date Defendant Howey-Fox ceased representation of Robinson on
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her personal injury case. Furthermore, Defendant Howey-Fox's answer cited above
showcases exactly how attorneys are uniquely capable of taking advantage of the public
to their benefit if the trial court’s decision is affirmed. Is Defendant Howey-Fox's answer
the type of response which would inspire a non-law trained member of the public to
suspect they possess a legal malpractice claim against their own attorney while they were
still receiving legal counsel and representation?

The "occurrence” of Defendant Howey-Fox's malpractice is delayed from
commencing until termination of the malpractice related legal services. Because
Defendant Howey-Fox owed Robinson a duty to disclose the material malpractice error
and failed to do so, all representation stemming from or related to Robinson's personal
injury claim constitutes one continuous and unbroken course of negligent representation
constituting one continuing wrong.

Thus, although a period of repose will not be tolled for any reason once

commenced [...] such a period may be delayed from commencing if a

plaintiff demonstrates: (1) there was a continuous and unbroken course of

negligent [_representatior}], qnd (2) that the [representation] was so related

as to constitute one continuing wrong.

Pitt-Hart, at 1 26 (citing CTS Corp. v. Waldburger, 573 U.S. 1 (2014); Cunningham v.
Huffman, 609 N.E.2d 321, 325 (1ll. 1993)); see also Wells, 391 N.W.2d at 672 n. 1.

In Brude v. Breen, 2017 S.D. 46, { 8, this Court reiterated the rule set forth in Pitt-
Hart which states that "[a] statute of repose ... is measured not from the date on which the
claim accrues but instead from the date of the last culpable act or omission of the
defendant.” Defendant Howey-Fox had an ethical duty to disclose her material

malpractice to her client. Defendant Howey-Fox further breached her duty of loyalty by

withholding information from her client that directly conflicted with Defendant Howey-
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Fox's personal interests in avoiding malpractice liability. Since Defendant Howey-Fox
continuously breached her ethical disclosure duty, all representation relating to the
personal injury claim constitutes a continuous and unbroken course of negligent
representation. The last culpable act or omission of Defendant Howey-Fox would be the
last day she provided legal representation relating to the personal injury claim.

The first act of professional negligence occurred when Defendant Howey-Fox
failed to timely file and effectuate proper service relating to Robinson’s personal injury
case. However, Defendant Howey-Fox continued to represent Robinson on her personal
injury case until February 12, 2015, when she filed a motion to withdraw as Robinson's
counsel and the Court granted her Motion. (SR-177, Ex. O).

Alternatively, the earliest possible determination of Defendant's last personal
injury-related representation is February 11, 2013, when the jury determined that Chelsey
Ewalt's usual place of residence on April 29, 2010, was Codington County. (SR-177, EX.
J). Whichever date the Court is inclined to utilize, Plaintiff Robinson timely initiated suit
against Defendant Howey-Fox due to the continuous and unbroken course of negligent
representation that she provided to Plaintiff Robinson which was so related as to
constitute one continuing wrong.

Defendant's failure to disclose the material malpractice perpetuated the negligence
up and until the last date of legal representation. The continuing tort doctrine delayed the
commencement of SDCL 15-2-14.2 until, at least, February 11, 2013. Plaintiff Robinson
timely served Defendant Howey-Fox. Further, the Amended Complaint sufficiently and
satisfactorily alleges that Ms. Robinson's injury resulted from a continuous and unbroken

course of negligent conduct. Had Defendant Howey-Fox complied with her mandatory
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disclosure obligation, the statute would have commenced on such date of disclosure.
Allowing an attorney to withhold material information which directly conflicts with their
client's interests should not be encouraged, permitted, or repeated without consequence.

C. Can the relationship described in (b) give rise to a separate tort
for breach of a fiduciary duty?

Yes, the facts and relationship described in (b) can give rise to a separate tort for
breach of fiduciary duty. Addressing professional rules violations, the Court has opined
as follows:

Unlike the disciplinary rules regarding negligent conduct, the ethics rules

concerning the fiduciary obligations commonly are cited by the courts in

civil damage actions regarding the propriety of the attorney's conduct.

One reason for this difference in usage is that the disciplinary rules

concerning the fiduciary obligations often are reasonably accurate

statements of the commons law....

Behrens v. Wedmore, 2005 S.D. 79, 1 51 (citing 2 Ronald E. Mallen & Jeffrey M. Smith,
Legal Malpractice § 14.5 at 551 (5th ed. 2000)).

This Court has held that both legal malpractice and breach of fiduciary duty can
be separate causes of action in the same case against an attorney. See Chem-Age
Industries, Inc. v. Glover, 2002 S.D. 122, { 1 (concluding that there are material
questions of fact on whether the lawyer (1) represented the corporation he created and did
so negligently, (2) improperly obtained some of the money and property misappropriated
by his client, and (3) knowingly assisted his client in breaching a fiduciary duty [...]). A
fiduciary relationship arises from the attorney-client relationship. Id., at { 36 (citing
Himrich v. Carpenter, 1997 S.D. 116, 1 13).

The relationship between attorney and client is highly fiduciary. It

consists of a very delicate, exacting and confidential character. It requires

the highest level of fidelity and good faith. It is a purely personal

relationship, involving the highest personal trust and confidence. By
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virtue of his fiduciary duties to his client, an attorney is forbidden from
using his official position for private gain.

Himrich, at § 13 (citing Rosebud Sioux Tribe v. Strain, 432 N.W.2d 259, 264 (S.D. 1988);
7AmJur2d Attorneys at Law 8§ 119; Speckels v. Baldwin, 512 N.W.2d 171, 176 (S.D.
1994)).

Behrens, 2005 S.D. at §{ 51-52, provides the most guidance on South Dakota law
regarding the issue the Court has presented:

Thus, as is explained below, fiduciary rules such as Rule 1.6 regarding

confidentiality, Rule 1.7 and 1.8 regarding conflicts of interest, and Rule

1.9 regarding adverse representation may establish a breach of fiduciary

duty.

A breach of fiduciary duty in the attorney-client relationship arises from

the representation of a client and involves the fundamental aspects of an

attorney-client relationship. The fiduciary obligations are twofold: (1)

confidentiality; and (2) undivided loyalty. Thus, the phrase fiduciary

breach requires a breach of confidence, a breach of loyalty, or both.

Therefore, although the attorney functions in a fiduciary relationship, a

wrong by an attorney does not thereby become a fiduciary breach. The

courts have recognized that claims of negligence [breach of duty], which

do not implicate a duty of confidentiality or loyalty, do not support a cause

of action for fiduciary breach.
(Citing 2 Ronal E. Mallen & Jeffrey M. Smith, Legal Malpractice § 14.2 at 535-537;
14.5-14.7 (5th ed. 2000)). Defendant Howey-Fox breached her duty of undivided loyalty
by withholding material information from her client. The basis for withholding the
information can only be intent to avoid liability; there is no other rational explanation.

As part of an attorney's general ethical duty to keep a client reasonably informed
about the status of a matter, a lawyer should fully and promptly inform the client of
significant developments, including those developments resulting from the lawyer's own
errors. (SD Rule of Professional Conduct 1.4(b)) SD Rule of Professional Conduct 1.4(a)

applies where a lawyer may have erred in the course of a current client's representation.
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For example, Rule 1.4(a)(1) requires a lawyer to promptly inform a client of any decision
or circumstance with respect to which the client's informed consent may be required.
Rule 1.4(a)(2) requires a lawyer to "reasonably consult with the client about the means by
which the client's objectives are to be accomplished.” Model Rule 1.4(a)(3) obligates a
lawyer to keep a client reasonably informed about the status of a matter. Additionally,
Rule 1.4(b) requires a lawyer to "explain a matter to the extent reasonably necessary to
permit the client to make informed decisions regarding the representation.”

More broadly, the 'guiding principle' undergirding Model Rule 1.4 is that

'the lawyer should fulfill reasonable client expectations for information

consistent with the duty to act in the client's best interests, and the client's

overall requirements as to the character of representation." A lawyer may

not withhqld information from a client to serve the lawyer's own interests

or convenience.

ABA Comm. on Ethics & Prof'l Responsibility, Formal Op. 481, p. 3, (April 17, 2018) (a
lawyer's duty to inform a current or former client of the lawyer's material error).

A lawyer may not withhold information from a client to serve the lawyer's own
interests or convenience. (Model Rules of Prof'l Conduct R. 1.4 cmt. 7; SD Rules of
Prof'l Conduct R. 1.4 cmt. 5 (stating "the client should have sufficient information to
participate intelligently in decisions concerning the objectives of the representation and
the means by which they are to be pursued™)). SD Rule 1.7 forbids attorneys from
representing a client if the representation involves a concurrent conflict of interest. Rule
1.7(a)(2) specifically prohibits representation when "there is a significant risk that the
representation of one or more clients will be materially limited by [...] a personal interest
of the lawyer." The Colorado Bar Association's Ethics Committee has spoken directly to
this point: "[c]ontinued representation may not be permissible if the lawyer might be

influenced to pursue a strategy that would avoid liability for the lawyer at the expense of
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the success of the representation, or if there is a significant risk that the representation of
the client will be materially limited by the lawyer's personal interest.” (Colo. Op. 113, p.
1, 1 2 (ethical duty of attorney to disclose errors to client)).

In demonstrating the Rule 1.7 conflict of interest, the Colorado Bar Association's
Ethics Committee put forth an example which immediately demonstrates Plaintiff's point:

In other situations, a client cannot give informed consent, confirmed in
writing, within the meaning of Colo. RPC 1.7(b)(4), because the lawyers
own interest in avoiding liability may materially limit the lawyer's
representation of the client, within the meaning of Colo. RPC 1.7(a)(2), by
influencing the lawyer's strategy. For example, in a personal injury case
arising from an automobile accident involving a Regional Transportation
District bus, the plaintiff's lawyer fails to give RTD timely notice of a
potential claim against it as required by the Colorado Governmental
Immunity Act. The plaintiff's lawyer files an action against another
driver, who is uninsured. The uninsured driver files a notice of nonparty
at fault, identifying RTD. The judgment against the uninsured driver is
uncollectible, and the plaintiff's lawyer's liability to his client is limited to
25% of the total damages. Another lawyer representing the plaintiff might
have emphasized the evidence against RTD or proceeded directly to an
action against the plaintiff's lawyer for malpractice.

The plaintiff's lawyer thus violated Colo. RPC 1.7(a)(2). His interest in
limiting his liability to the client in a future legal malpractice claim caused
him to adopt a litigation strategy that emphasized evidence that increased
the fault attributable to the uninsured driver, thereby reducing the lawyer's
liability exposure to the client and increasing the uncollectible portion of
the judgment. Another lawyer representing the plaintiff would have
emphasized evidence that decreased the fault attributable to the uninsured
driver, thereby increasing the lawyer's liability exposure to the client and
decreasing the uncollectible portion of the judgment. Under the
circumstances, the plaintiff's consent to the conflict was not validly
obtained.

(Colo. Op. 113, pp. 5-6 (ethical duty of attorney to disclose errors to client)).Worthy of
note, in the above example the client waived, in writing, the conflict of interest and the
Commission found the waiver "not validly obtained.” Colo. Op. 113 (ethical duty of

attorney to disclose errors to client); see also, SD Rule of Professional Conduct 1.8(h)(1)
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(emphasis added). A written waiver at least implies that the attorney in the example
above somewhat advised the client that a conflict of interest existed. But, even that did
not happen in this case.?

Robinson should be entitled to pursue a cause of action against Defendant
Howey-Fox for breach of fiduciary duty. Defendant's continuing wrong is her intentional
withholding of material information, specifically information as to the conflict of interest
she knew existed between herself and her client. Unlike the litigant in Behrens, Robinson
is able to establish that the failure to disclose malpractice involves a breach of a fiduciary
duty, i.e. one involving loyalty. Behrens, at { 53.

Defendant Howey-Fox's personal interest in attempting to limit malpractice
liability caused her to adopt a litigation strategy that conflicted with her client's best
interests. Robinson's loss of her legal claim and resultant harm was reasonably
foreseeable. Instead of disclosing the material malpractice and advising her client to seek
outside counsel, Defendant Howey-Fox adopted a litigation strategy which conveyed
unwarranted appellate and trial risk upon her client. Defendant Howey-Fox also
mentioned filing a suit "against the county" in supplementary efforts to mask Robinson

from uncovering Defendant's own malpractice.* (A-1, Howey-Fox Depo, 55:11-18).

% "Informed consent requires that each affected client be aware of the relevant
circumstances and of the material and reasonably foreseeable ways that the conflict could
have adverse effects on the interests of that client See Rule 1.0(e)(informed consent).
The information required depends on the nature of the conflict on the nature of the
conflict and the nature of the risks involved. See SD Rules of Professional Conduct 1.7,
cmt. 18.

4 Counsel for Ms. Robinson is unaware of any authority, statutory or case law, in which a
litigant successfully recovered against a public entity, like a county, on a theory of
negligence for failing to timely serve a lawsuit on a prospective Defendant (who was
subsequently determined by a jury to reside in a different county).
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Ironically enough, Defendant Howey-Fox's legal defense to Robinson's case became the
exhaustion of time that she spent on the needless appellate and trial risk. The trial court
rewarded Attorney Howey-Fox for her prolonged and continued breach of undivided
loyalty to her client, Robinson.

This is an important case. The continuing tort doctrine must apply to establish
precedent which forbids and discourages similar future attorney misconduct.

Discussion of the pros and cons realized by each party under "Fox's representation
strategy" compared to "independent counsel strategy” makes apparent the fiduciary
breach. First, Robinson will provide analysis relating to Defendant Howey-Fox's actual
employed representation strategy in this case. Accordingly, Defendant's best-case
scenario was that the appeal and/or jury trial would result favorably and she could
continue to represent Robinson on her substantial personal injury claim. The worst-case
scenario for Attorney Howey-Fox, pursuant to the "Fox representation strategy", was that
upon the eventual expiration of needless appeal and jury trial, Attorney Howey-Fox was
rewarded because the majority of time to initiate suit had been calculated by the trial
court to have ran its course.

Defendant Howey-Fox, and future similarly situated attorneys, will be
incentivized to put their own interests in a superior position to that of the client. It was
reasonably foreseeable to a law-trained professional, under the "Fox representation
strategy", that Robinson would suffer the ultimate prejudice, loss of her legal claim.

Contrasting the pros and cons realized by each party under the “independent
counsel strategy™ reveals that sans Defendant's ethical breach, Robinson would still have

her claim. Assuming the "independent counsel strategy", independent counsel would
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have immediately disclosed the potential for malpractice and advised Robinson to seek
outside representation - hopefully the independent counsel would even refer a recognized
malpractice attorney by name to remain steadfast in their undivided loyalty duty despite
the consequences. In this scenario, one which assumes no ethical violation, many
different strategies could have been employed but none of them result in Robinson’s loss
of claim. Perhaps Robinson would have been so grateful for her attorney's honesty that
she would have authorized Defendant Howey-Fox to attempt to cure the malpractice.
Only difference is, standby malpractice counsel would have immediately preserved
Robinson’s malpractice case for failure to properly and timely serve the responsible
party. Or, perhaps, new counsel would have proceeded immediately with the malpractice
action against Attorney Howey-Fox. Regardless of how you look at it, worst case
scenario for Robinson, assuming "independent counsel strategy", still allows for
recovery. The second example shows how Robinson's best interests and the achievement
of Robinson's best outcome through legal proceedings was clearly placed in an inferior
position to that of Attorney Howey-Fox's interest in avoiding liability. "We note that
numerous courts have discussed breach of fiduciary duty when an attorney embezzles,
engages in conflicts of interest, or violates obligations of loyalty, thus violating the
common-law duty of a fiduciary.” Behrens, at 153 (citations omitted).

It is necessary for the Court to implement a jurisprudential standard that does not
reward attorneys for putting their own interests before that of their clients. It is also
necessary for the Court to issue a decision which does not publicize "how to get away
with malpractice - deceive your client.” We should inspire and be deserving of the

public's trust and confidence, not implement a standard that rewards attorney deception as
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a means to foreclose an otherwise viable remedy against the deceiving attorney. "The
preservation of trust in the legal professional is essential.” In re Discipline of Ortner,
2005 S.D. 83, { 27 (citing Petition of Pier, 1997 S.D. 23, 1 8). "Only by providing high
quality lawyering can the integrity of the legal profession remain inveterate and the
confidence of the public and the Bar remain strong." In re Discipline of Ortner, 2005
S.D. at | 27.

The only solution to addressing similar attorney misconduct is to uphold the
mandate of disclosure. An attorney must be mandated to disclose material malpractice,
or else the fiduciary breach is incentivized.

A jurisprudential option for the Court, one which is supported by case law, is to
find that the continuing tort doctrine in this case applies to SDCL 15-2-14.2. The Court
should then find that the commencement of the statute did not begin until the date of
Defendant Howey-Fox's last culpable act or omission. In this case, Defendant Howey-
Fox's continued culpable act or omission was the failure to disclose the material error,
which also constitutes a fiduciary breach of undivided loyalty. Therefore, the last day
Attorney Howey-Fox represented Robinson on her personal injury case is when the
statute should commence. Had Defendant Howey-Fox disclosed, even the potential of
malpractice, the statute would have commenced at said time and there would be no
fiduciary breach of undivided loyalty claim. However, Defendant Howey-Fox failed in
her duties as an attorney which led to the ultimate prejudice, her client’s loss of a
substantial personal injury claim. Attorney Howey-Fox failed to timely serve the party
who injured Robinson. Defendant Howey-Fox further perpetuated the professional

negligence by failing to abide by the ethical duty of undivided loyalty. These failures
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constitute a continuous and unbroken course of negligent representation and are so
related as to constitute one continuing wrong.
d. Can a theory of equitable tolling apply to a statute of repose?

No, a statute of repose is an occurrence rule, which begins to run when the alleged
negligent act occurs, not when it is discovered. Pitt-Hart, at 19 (citing Beckel v.
Gerber, 1998 S.D. 48, 1 9). "[T]olling a period of repose or estopping a party from
raising it as a defense subverts this legislative objective. Therefore, principles of estoppel
and tolling are inapplicable to a period of repose. Pitt-Hart, at § 21.

Thus, although a period of repose will not be tolled for any reason once

commenced, such a period may be delayed from commencing if a plaintiff

‘demonstrate[s]: (1) that there was a continuous and unbroken course of

negligent treatment, ar_1d (2) that the treatment was so related as to

constitute one continuing wrong.'

Id. at 1 26 (citing CTS Corp. v. Waldburger, 134 S.Ct. 2175, 2182-83 (2014);
Cunningham v. Huffman, 609 N.W.2d 321, 325 (lll. 1993))(emphasis added).
e. When did the statute begin to run in this case?

The statute began to run, i.e. commenced, on the date Defendant Howey-Fox last
represented Robinson on her personal injury case, February 12th, 2015. (SR-177, Ex. O).
This is the last date of Attorney Howey-Fox's culpable act or omission i.e. the failure to
disclose the material error to her client and breaching her fiduciary duties. Perhaps it is a
question of fact as to the precise date Defendant Howey-Fox discontinued rendering legal
advice relative to the personal injury claim of Robinson, but that date would at least be

some time on or after February 11, 2013, i.e. the date the jury determined that Chelsey

Ewalt's usual place of residence on April 29, 2010, was Codington County. (SR-177, Ex.

J).
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CONCLUSION
Defendant Howey- Fox owed a professional and legal duty to disclose the
malpractice she committed. Continuous and unbroken representation was provided by
Defendant Howey-Fox to Robinson until February 12th, 2015 (the date Court granted
Defendant’s Motion to withdraw as legal counsel). During the period of representation,
Defendant Howey-Fox owed fiduciary duties to her client, including that of undivided
loyalty. Defendant Howey-Fox breached her duty of undivided loyalty by placing her
interest in avoiding malpractice to a superior position to that of her client, Robinson. The
continuing tort doctrine delayed the statute from commencing until February 12th, 2015.
Therefore, Appellant Robinson respectfully requests this Court reverse the lower court’s
granting of summary judgment and remand the case for a jury trial on the merits.
Respectfully submitted this 29th day of October, 2018.
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2% . . . .
25 Q What year were you adinitted to practice, first admitted?
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Wanda Howey-Fox

Page 53 Page 55
1 Q To prevail on a legal malpractice. ! MR. FULLER: Okay,
2 A It says that the Plaintiff must prove the existence of 2 THE WITNESS: Do you want this
3 an attorney-client relationship, that the attormney acted 3 (indicating) marked, too?
4 or failed to act, breached the duty and proximately 4 MR. FULLER: No, that's finc.
5 caused injury, and he or she sustained actual injury. I 5 THE WITNESS: Okay. Just asking.
6 don't sce where it says that T have {o have in wriling 6 Q Does that text kind of align with what -~ you sat in on
7 saying I'm not representing you. 7 Jill's deposition, of what she said as far as she had no
§ Q But it does not say that a signed fee agreement is §  idea what was going on at that time, because you put
9 required before an attorney-client relationship exists? 9 that that was the point of the entire jury trial?
10 A True. It says that the Plaintiff has to prove the 10 A No. -
1 existence of an attormey-client relationship, giving 11 @ Did you ever advise Miss Robinson that there was a
12 rise to a duty. 12 potential legal malpractice claim stemming from the
13 MR. FIDELER: Where is that text -- 13 improper scrvice?
14 I gave that to you, Bill, or did I keep it? Can you 14 A Nope. I told her she had a potential claim against the
15 mark this. 15 county for their failure to serve or, at the very least,
16 (Deposition Exhibit Number 23 was. marked for 16 failure to tell me when they knew she wasn't living in
17 identification by the court reporter). 17 Yankton County o give those papers back, or at least
18 Q That's Exhibit 23. Do you recognize that? 18 let me know so I could get her served.
19 A Do I recognize it? 1t has Wanda, it has my phonc number {19 Q I need to figure out where this comes from. In the
20 at the top. 20 request for production of documents, first set, T must
21 Q What's the substance of the conversation you're having 21 have asked you for documents related to the sale of the
22 with Jill there? 22 anniversary ring.
23 A Tguess I don't know what the stuff was preceding it, so 23 A Okay.
24 I'mnot sure. 24 Q Rcead Paragraph 11 for me, will you, please. Those are
25 Q What do you say? 25  my interrogatories, Plaintiff's interrogatories, first
Page 54 Page 56
1 A I'm sorry? 1 set.
2 Q@ What do you say on there? 2 MR. FULLER: These are your
3 A Oh, what do I say? I'm gucssing I'm the white one and 3 interrogatories?
4 she's the blue one, I'm guessing that, and it says, only 4 Q Yes,sir. Number 11.
5 60 days -- I guess I don’t know what the question i 5 A Okay.
6 hefore that, that I'm answering. 6 Q Would you please read that?
7 Q Right. 7 A Ireadit
8 A DBut it says, only 60 days if in the hands of the sheriff 8§ Q To me aloud, sorry.
9 in the county where she lives. And I said, that was the 9 A Well, the whole thing? [ mean, the document speaks for
10 point -- well, it says if and it should be of, of the 10 itsell but --
11 entire jury trial. This is the trial to determine where 11 Q What's it asking you generally?
12 Chelsey lives. 12 A Number 11, in response to Defendant’s responses to
13 @ What did Jill say? 13 Plaintiff's requests for admission, first set, number
14 A How does it look with Mitchell? 14 seven, which states that there are no documents
15 Q And then what's your -- 15 surrounding the sale of the ring by Ms. Robinson to Ms.
16 A Who knows? She was in the second car. Because it was |16 Howey-Fox, is Exhibit A1, attached, not a document
17 Chelsey that hit Michelle, who bumped Jill. 17 relating to the sale of the ring, question mark. Answer
18 MR. FULLER: Should we mark that 18 -~ objection and answer. Defendants, apparently I'm
19 50 =~ 19 plural, Defendants object to this interrogatory as vague
20 THE WITNESS: This one? 20 and ambiguous. Plaintiff's requests for admissions,
21 MR. FULLER: Well -- 21 first set, number seven, does not relate to the sale of
22 THE WITNESS: This is marked as 23. 22 the ring. It is further objected to as seeking
23 MR. FULLER: Okay. All right. 23 information that ig neither relevant nor reasonably
24 MR. FIDELER: And I just got that, 24 calculated to lead to the discovery of admissible
25 Bill, so - 25 evidence, Without waiving these objections, £xhibit Al
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STATEMENT OF THE FACTS

A brief recitation of facts is necessary for purposes of the issues to which this
Court requested supplemental briefing. Appellee Wanda Howey-Fox (and her firm,
Harmelink, Fox & Ravnsborg Law Firm (collectively “Howey-Fox™)) represented
Appellant Jill Robinson-Podoll f/k/a Jill Robinson-Kuchta (“Robinson”) in a personal
injury action titled Jill Robinson f/k/a Jill Robinson-Kuchta v. Michelle M. Mitchell and
Chelsey A. Ewalt, 66 CIV. 10-000242, stemming from an April 28, 2007 motor vehicle
accident. As part of that representation, Howey-Fox delivered copies of a summons and
complaint to the Yankton County Sheriff’s Office (“YCSO”) on April 23, 2010, for
service on the defendants, Mitchell and Ewalt. (App. 22-23, 1 3; App. 24.)* When a
copy of a summons and complaint comes into the hands of the YCSO, they, as a matter
of procedure, search for possible addresses for the person to be served. (App. 47, p.
24:11-16.) After the summons and complaint were delivered to the YCSO, defendant
Mitchell was served on April 24, 2010. (App. 22-23, 14.) Also on April 24, 2010, a
deputy with the YCSO attempted service on Ewalt at the address provided by Howey-
Fox. (App. 42, lines 7-16.) During that attempt, the deputy was informed that Ewalt no
longer lived at that address. (App. 22-23, 1 7; App. 24; App. 42, lines 7-16; App. 48, p.
15:20-16:2.) The YCSO never informed Howey-Fox of the same. (App. 19-20, 118, 9,
12.)

After the first attempted service, the YCSO called Ewalt and she told the YCSO
that she would personally stop by the sheriff’s office to pick up the summons and

complaint. (App. 22-23, 115, 6.) The statute of limitations ran on April 29, 2010. On

! Refers to Appellees’ Appendix attached to this Supplemental Brief.
1



May 14, 2010, another deputy with the YCSO called Ewalt, at which time Ewalt stated
that she lived in Watertown. (App. 22-23, 17; App. 24; App. 43, lines 16-20; App. 48, p.
16:10-17:8.) The YCSO then faxed the summons and complaint to the Codington
County Sheriff’s Office. (App. 22-23, 19; App. 24.) Ewalt was served on May 25,
2010. (App. 27-34,15.) Thereafter, Ewalt answered and moved for summary judgment,
arguing that the statute of limitations barred Robinson’s claims against her. (App. 27-34,
9 6.) The circuit court granted Ewalt’s motion. (App. 25-26; App. 27-34, 1 6.)

Howey-Fox, on behalf of Robinson, appealed the circuit court’s grant of summary
judgment in Ewalt’s favor, arguing that Ewalt “usually resided” in Yankton County
because she lived with her parents in Yankton County during the statutory period and
used a Yankton County address for purposes of her driver’s license, tax filings, and bank
documents. (See App. 1-17; App. 27-34, 1 8.) Accordingly, Howey-Fox argued that
Robinson was entitled to the benefit of the sixty-day extension under SDCL § 15-2-31
because Robinson delivered the summons and complaint to the YCSO, the sheriff’s
office of the county where Ewalt “usually or last resided,” before the statute of
limitations expired. (App. 27-34, 8.) Ewalt argued that the sixty-day extension under
SDCL 8§ 15-2-31 did not apply because she “usually and last resided” in Codington
County, rather than Yankton County. (App. 27-34, 19.) This Court, in an opinion dated
January 12, 2012, reversed the circuit court’s grant of summary judgment in Ewalt’s
favor, holding that a material question of fact remained as to Ewalt’s usual or last place
of residence, and remanded for a jury trial on that issue. (App. 27-34.)

A jury trial was held on February 11, 2013. (App. 18.) Robinson was present for
the entirety of the jury trial. The sole issue for the jury to determine was Ewalt’s “usual

2
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place of residence” on April 29, 2010. (App. 18.) At the close of trial, the jury returned a
verdict finding Codington County to be Ewalt’s usual place of residence on April 29,
2010. (Id.)

On April 23, 2013, Howey-Fox served Yankton County with notice of a potential
claim and moved to substitute Yankton County as a defendant in the personal injury
action. (App. 19-24; App. 35-40.) The circuit court denied that motion.

ARGUMENT
I. When there is an alleged act of malpractice in a continuing attorney-client
relationship, does an attorney owe any professional or legal duties to disclose the
nature and consequences of the alleged act of malpractice to the client?

Under limited situations, an attorney in a continuing attorney-client relationship
has a legal duty to disclose an alleged act of malpractice to a client; however, Howey-Fox
was not subject to a legal duty of disclosure under these undisputed facts.

The South Dakota Rules of Professional Conduct do not include an express
ethical or professional obligation that attorneys must disclose an alleged act of
malpractice to a client. However, the American Bar Association, on April 17, 2018,
issued a formal opinion providing that attorneys have an ethical/professional obligation to
“inform a current client of a material error committed by the lawyer in the
representation.” ABA Comm. on Ethics and Prof’l Responsibility, Formal Op. 481
(2018). This April 2018 opinion was issued years after the conduct at issue occurred and,
therefore, the opinion is not applicable to the attorney-client relationship between
Howey-Fox and Robinson.

But even if the Court determines some ethical/professional obligation of
disclosure applied to Howey-Fox and Robinson’s relationship, ethical and professional

3
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obligations are distinct and distinguishable from legal duties, both in their application and
weight. As discussed herein, Howey-Fox had no legal duty to disclose an alleged act of
malpractice to Robinson because there was not a conflict of interest between Howey-Fox
and Robinson that would trigger such a duty.

The issue of whether an attorney has a legal duty to disclose an alleged act of
malpractice to a client has not been directly addressed in South Dakota. But the Eighth
Circuit Court of Appeals answered this exact question in Leonard v. Dorsey & Whitney
LLP, 553 F.3d 609 (8th Cir. 2009). In that case, attorneys from the Dorsey & Whitney
law firm gave a client erroneous and faulty legal advice, which eventually caused the
client to lose money and be sued. Id. at 614-16. After learning that the legal advice
previously given was erroneous and faulty, the attorneys continued to represent the client
— never disclosing that they may have committed malpractice. Id. at 615-16. The client
later filed for bankruptcy. Id. at 616.

As part of the bankruptcy action, the bankruptcy trustee, on behalf of the client,
filed a complaint against the law firm alleging breaches of fiduciary duty related, in part,
to the failure to disclose the firm’s alleged act of malpractice. Id. at 616-17. The
bankruptcy court found that the attorneys breached a duty to disclose that they may have
committed malpractice. Id. at 617. The firm appealed the bankruptcy court’s judgment.
Id.

On appeal, the United States District Court for the District of Minnesota affirmed
the bankruptcy court’s holding that the attorneys’ failure to disclose the alleged act of

malpractice was a breach of fiduciary duty. Id. at 618. The firm, again, appealed. Id.
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After generally recognizing an attorney’s “‘common-law duty to confess a
potential malpractice claim to his client,” the Eighth Circuit first discussed the distinction
between an attorney’s ethical/professional obligations and an attorney’s legal duties. Id.
at 629. And the Eighth Circuit found that the lower courts placed too much emphasis and
weight on ethical/professional obligations, which, in and of themselves, do not trigger the
existence of a cause of action: “Demonstrating that an ethics rule has been violated, by
itself, does not give rise to a cause of action against the lawyer and does not give rise to a
presumption that a legal duty has been breached.” 1d. at 628 (emphasis added). “There is
a distinction between a disclosure of an ethical concern and the existence of a cause of
action.” 1d. (quoting Ronald E. Mallen & Jeffrey M. Smith, Legal Malpractice § 24:5 at
543 (2008 ed.)).

With this proper understanding of the difference between ethical/professional
obligations and legal duties established and explained, the Eighth Circuit limited the
application of an attorney’s duty to disclose an alleged act of malpractice in a continuing
attorney-client relationship to situations where a conflict of interest would disqualify the
attorney from continuing to represent the client: “When the lawyer’s interest in
nondisclosure conflicts with the client’s interest in the representation, then a fiduciary
duty of disclosure is implicated.” Id. at 629. Stated differently, for a fiduciary duty to be
implicated:

[T]he lawyer’s own interests in avoiding liability must conflict with those of the

client. [However,] [a] lawyer may act in the client’s interests to prevent the error
from harming the client without breaching a fiduciary duty.
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Id. at 630. The Eighth Circuit then found that an attorney will only be held liable for
failure to disclose an alleged act of malpractice in situations where a conflict of interest
arose. Id.

After applying the law to the facts of the case, the Eighth Circuit reversed the
district court’s decision that the law firm breached fiduciary duties owed to the client. Id.
Reversal was necessary because the Eighth Circuit found that the law firm’s continued
representation of the client did not create a conflict of interest between the attorneys and
the client. Specifically, the Eighth Circuit reasoned that the firm’s continued
representation of the client “was part of its legitimate efforts to prevent its possible error
in judgment from harming” the client, and “there was not a substantial risk that [the
firm’s] interests were adverse to those of [the client].” 1d. Accordingly, both the firm’s
and the client’s interests were aligned, creating no conflict of interest. 1d. Thus, the duty
to disclose an alleged act of malpractice was not triggered. Id. And there was no breach
of that duty as a result. Id. at 630-31. The Eighth Circuit then remanded with
instructions that the client’s lawsuit against the firm be dismissed. Id. at 631.

This case is analogous to Leonard. Howey-Fox’s duty to disclose an alleged act
of malpractice was not triggered because there was not a conflict of interest that arose
during her representation of Robinson. Robinson’s and Howey-Fox’s interests were
aligned. Howey-Fox placed the summons and complaint in the hands of the YCSO for
service on Ewalt. When it was determined that the YCSO was unsuccessful in serving
Ewalt within the statute of limitations, Howey-Fox zealously advocated on Robinson’s
behalf to prevent harm to Robinson. Howey-Fox argued in Robinson’s best interests that
Ewalt’s “usual” place of residence was Yankton County at the summary judgment stage,
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on appeal to this Court, and on remand in front of a jury. At trial, it was discovered that
the YCSO was aware that Ewalt no longer resided in Yankton County before the statute
of limitations ran. (App. 19-24, { 8; App. 35-40.) And the YCSO failed to relay this
information to Howey-Fox so that she could find an alternate address to ensure that Ewalt
was properly served before the limitations period expired. (App. 19-20, 118, 9, 12.) The
YCSO also failed to, themselves, find an alternate address for Ewalt to ensure that she
was properly served before the limitations period expired. (App. 19-20, 118, 9, 12; App.
47, p. 24:16-22.) Accordingly, Howey-Fox, on behalf of Robinson, and in Robinson’s
best interests, notified Yankton County of Robinson’s claim against it, moved to
substitute Yankton County as a defendant in the Mitchell/Ewalt action (App. 19-24), and
continued to pursue a claim against Yankton County on Robinson’s behalf. All of
Howey-Fox’s work on this matter was “part of [her] legitimate efforts to prevent. . .
harm[]” to Robinson. See Leonard, 553 F.3d at 630 (recognizing that a firm’s continued
representation of a client, even after the client filed for bankruptcy, was “part of its
legitimate efforts to prevent its possible error in judgment from harming” the client).
During Howey-Fox’s representation of Robinson, there was not a “substantial risk” that
Howey-Fox’s interests were adverse to Robinson’s. Like the attorneys and client in
Leonard, Howey-Fox’s and Robinson’s interests were aligned. Thus, Howey-Fox’s duty
to disclose an alleged act of malpractice was not triggered. Where there is no duty, there
can be no breach.

Robinson, like the lower courts in Leonard, places great weight on

ethical/professional obligations. (See Appellant Suppl. Brief, 2 1-5 (citing disciplinary

2 Refers to Supplemental Brief of Appellant, dated October 29, 2018.
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decisions, ethical and professional rules, ethics opinions, and secondary sources
discussing professional and ethical obligations); see also Appellant Suppl. Brief, 12-14
(citing ethical and professional rules).) However, the Eighth Circuit explicitly rejected
the lower courts’ reliance on ethical/professional obligations, finding such reliance
misplaced. Robinson’s reliance on ethical/professional obligations is similarly
misplaced. And once all reference and argument of ethical and professional obligations
is removed from Robinson’s Supplemental Brief, it lacks any discussion, whatsoever, on
an attorney’s legal duty of disclosure and the limited circumstances where that duty
arises save for a single footnote which makes passing reference to the same. (Appellant
Suppl. Brief, 1, n.1.) Even this authority, cited by Robinson, recognizes that an
attorney’s legal duty to disclose an alleged act of malpractice is only triggered once a
conflict of interest has arisen between the attorney and the client.® There was not a
conflict of interest that arose between Howey-Fox and Robinson and thus, no legal duty
of disclosure triggered as a matter of law. Robinson’s failure to address this Court’s
question as it pertains to a legal duty is telling.

Notwithstanding that Howey-Fox’s duty of disclosure was not triggered,
Robinson did not properly raise the issue of whether Howey-Fox breached a duty to
disclose an alleged act of malpractice. This issue was not argued, briefed, or considered

by the circuit court. Robinson conceded this much in her Brief in Opposition to

% See Appellant Suppl. Brief, 1, n.1 (citing Leonard, 553 F.3d at 629 (holding that an attorney’s
legal duty to disclose an alleged act of malpractice to a client is not implicated until a conflict of
interest arises between the attorney and client); see also id. (citing Ronald E. Mallen & Jeffrey M.
Smith, Legal Malpractice, § 24:5 (2008) (recognizing that an attorney’s duty of disclosure of an
alleged act of malpractice is only implicated when a conflict of interest arises)).
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Appellees’ Motion to Strike Appellant’s Reply Brief. (See Appellant Brief in
Opposition,* 4 (“Appellant agrees that no argument was made concerning Ms. Fox’s duty
to inform her client of the material breach[.]”).)> The argument is, therefore, not properly
before this Court. This Court has, on countless occasions, held that arguments raised for
the first time on appeal are waived and will not be addressed or considered. See, e.g.,

And moreover, the statute of repose commenced on April 29, 2013, as addressed
herein. Robinson’s claims remain time-barred.

I1. If this Court determines that SDCL § 15-2-14.2 is a statute of repose under Pitt-
Hart:

A. Must this Court reverse its prior decisions applying the doctrines of
continuing representation and fraudulent concealment to the statute?

Using Pitt-Hart as a guide, yes.

In Pitt-Hart, this Court recognized that statutes of repose are not tolled by the
fraudulent concealment or continuous treatment/continuous representation doctrines. See
Pitt-Hart, 2016 S.D. 33, { 24, 878 N.W.2d at 415 (recognizing that the continuous
treatment/continuous representation rule “cannot” toll statutes of repose) (emphasis in the

original); see also id. at T 20 (“[F]raudulent concealment does not toll a period of

* Refers to Appellant’s Brief in Opposition to Appellees’ Motion to Strike Appellant’s Reply
Brief and Appellant’s Supplemental Brief Pursuant to SDCL 15-26A-73, dated July 25, 2018.

® To the extent Robinson again argues, as she did in her Brief in Opposition to Appellees’ Motion
to Strike Appellant’s Reply Brief, that she was unable to raise this legal theory to the circuit court
because it “did not yet exist,” Leonard was in existence years before Robinson commenced her
action against Howey-Fox.

®See also (“We have consistently stated that we will not address issues raised for the first time
on appeal not raised before the lower court.”); (“We have repeatedly stated that we will not
address for the first time on appeal issues not raised below.”); (“An issue not raised at the trial
court level cannot be raised for the first time on appeal.”); (stating that where a party “failed to
develop the record” on an issue “we deem that issue abandoned.”).
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repose.”). Therefore, this Court held that the medical malpractice statute of repose was
not tolled by the fraudulent concealment doctrine or the continuous treatment/continuous
representation doctrine. 1d.” The effect of this Court’s holding in Pitt-Hart overruled
and reversed its prior decisions that applied the doctrine of fraudulent concealment to toll
the medical malpractice statute. See, e.g., Bruske v. Hille, 1997 S.D. 108, { 19, 567
N.W.2d 872, 879 (“Fraudulently concealing a cause of action will also toll the limitations
period for medical malpractice.”) (citations and quotations omitted)). Similarly, a
holding that SDCL § 15-2-14.2 is a statute of repose would — and should — overrule and
reverse this Court’s prior decisions that applied the doctrine of fraudulent concealment
and the doctrine of continuous representation to the legal malpractice statute.

B. Can the “occurrence” of an alleged act of attorney malpractice under the
statute be delayed by the continuing tort doctrine if there is continuous
representation by the attorney on the same subject matter, and a showing
that the attorney has failed to disclose to the client the nature and
consequences of the alleged act of malpractice?

As this Court addressed in Pitt-Hart, the continuing tort doctrine applies to delay

the commencement of statutes of repose in the medical malpractice realm only if the

plaintiff satisfies his/her burden of proving: “(1) that there was a continuous and

" Robinson argues that “[i]t can be inferred” that this Court did not forever and permanently
repeal the continuous treatment/continuous representation doctrine’s application to statutes of
repose in Pitt-Hart. (Appellant Suppl. Brief, 7.) This argument is surprising and insincere when
considering that this Court clearly and expressly stated in Pitt-Hart that the continuous
treatment/continuous representation doctrine does not apply to periods of repose: “The arguments
against applying equitable tolling, estoppel, and fraudulent concealment to a period of repose
apply with equal force to the tolling that would result from the application of the continuous-
treatment rule. . . . Thus, while the rule applies to a period of limitation, it does not apply to a
period of repose.” 2016 S.D. 33, { 24, 878 N.W.2d at 415 (emphasis added). This Court
continued in its explanation that although some courts across jurisdictions apply the continuous
treatment/continuous representation doctrine to statutes of repose, the version utilized by these
courts is simply a “mislabeled application of the continuing-tort doctrine.” Id. at § 25. It remains
that the continuous treatment/continuous representation doctrine does not apply to statutes of
repose.
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unbroken course of negligent treatment, and (2) that the treatment was so related as to
constitute one continuing wrong.” 2016 S.D. 33, { 26, 878 N.W.2d at 415. However, the
continuing tort doctrine’s application is limited. It will never toll a repose period that has
already commenced. See id. (“[A] period of repose will not be tolled for any reason once
commenced[.]”).

Howey-Fox demonstrated in her Appellee Brief that Robinson has not, and cannot
as a matter of law, establish her burden of proving that the continuing tort doctrine
applied to delay the commencement of the period of repose at issue here. (See Appellee
Brief, 17-18.)8 The continuing tort doctrine does not apply when the specific negligent
event that is the “principal cause of damage” is readily identifiable. Brandtv. County of
Pennington, 2013 S.D. 22, 1 11, 827 N.W.2d 871, 875; see also Pitt-Hart, 2016 S.D. 33,
126, 878 N.W.2d at 415 (recognizing that the continuing tort doctrine does not apply
when the specific negligent event that caused the damage is readily identifiable).
Robinson’s allegations of injury arose from the failure to commence suit within the
statute of limitations in the underlying personal injury action, which failure occurred as of
April 29, 2010. Robinson’s Appellant Brief admits that “all representation of Robinson
by Defendant Fox, until February 11, 2013, stemmed from her professional negligence”
of the single, identifiable occurrence of “failing to timely file [Robinson’s] claim and
serve the proper party or parties in the statutory prescribed fashion.” (Appellant Brief,

10.)° Even if Robinson experienced continuing ill effects from that failure to commence

8 Refers to Brief of Appellees Harmelink, Fox and Ravnshorg Law Office and Wanda L. Howey-
Fox, dated June 8, 2018.

% Refers to Brief of Appellant, dated April 6, 2018.
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suit against Ewalt, continuing ill effects are not continuing torts. See Brandt, 2013 S.D.
22,111,827 N.W.2d at 875 (“[A] continual consequence from a solitary unlawful act is
not a continuing tort.”); see also Shippen v. Parrott, 506 N.W.2d 82, 85 (S.D. 1993)
(“Alleged continual ill effects are not actionable under a continuing tort theory.”)
(overruled on other grounds). The repose period had already commenced on April 29,
2010. The continuing tort doctrine did not delay its commencement.

Moreover, and importantly, as the Eighth Circuit held in Leonard, an attorney’s
duty to disclose an alleged act of malpractice to a client is not triggered until a conflict of
interest arises between the attorney and client. Leonard, 553 F.3d at 630. The statute of
limitations on Robinson’s underlying personal injury claim ran on April 29, 2010.
Thereafter, Howey-Fox’s duty to disclose an alleged act of malpractice to Robinson was
not triggered because Howey-Fox’s interests were aligned with Robinson’s. A conflict of
interest did not arise between the two. And Howey-Fox zealously advocated on
Robinson’s behalf in an attempt to avoid harm to Robinson. Even if it is assumed, purely
for argument’s sake, that a conflict of interest arose at some point following the jury trial,
which is denied, the continuing tort doctrine would still not apply to toll the repose period
because the period had already commenced on April 29, 2010. The continuing tort
doctrine only applies to delay the commencement of a repose period. It does not apply to
toll a repose period, for any reason, after the period has already commenced. See Pitt-
Hart, 2016 S.D. 33, 1 26, 878 N.W.2d at 415 (“[A] period of repose will not be tolled for
any reason once commenced[.]” (emphasis added)).

Robinson argues that the continuing tort doctrine applies to delay the
commencement of the statute of repose to either February 11, 2013, the date of the jury
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verdict holding Ewalt resided in Codington County, or February 12, 2015, because
Howey-Fox’s representation of Robinson was a “continuous and unbroken course of
negligent representation[.]” (Appellant Suppl. Brief, 8-10). Robinson’s arguments are
flawed.

Regarding the February 11, 2013 date, it cannot be said that Howey-Fox’s
representation from the date when the statute of limitations ran, April 29, 2010, to
February 11, 2013, was a “continuous and unbroken course of negligent representation”
because Ewalt’s usual place of residence had not yet been determined. It certainly was
not negligent for Howey-Fox to advocate on Robinson’s behalf that Ewalt’s usual place
of residence was Yankton County at the summary judgment stage, on appeal to this
Court, and in front of the jury. This is especially true when considering that Ewalt used a
Yankton County address on her driver’s license, for purposes of tax filings, and for other
financial documents. (See App. 4-17; App. 27-34, 1 8.) In fact, it would have been
negligent for Howey-Fox not to advocate on Robinson’s behalf in light of these facts.
And if the jury would have determined Ewalt’s usual place of residence was Yankton
County, the case would have moved forward against Ewalt. The continuing tort doctrine
did not apply to delay the commencement of the period of repose to February 11, 2013.

Regarding the February 12, 2015 date, Robinson similarly has not addressed how
Howey-Fox’s representation of Robinson from February 11, 2013, to February 12, 2015,
was a “continuous and unbroken course of negligent representation.” Regardless, this is
a non-issue. Again, the continuing tort doctrine does not apply to toll repose periods that
have already commenced. See Pitt-Hart, 2016 S.D. 33, { 26, 878 N.W.2d at 415 (“[A]
period of repose will not be tolled for any reason once commenced[.]”). And, as
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addressed above, there was no continuous and unbroken course of negligent conduct
from April 29, 2010, to February 11, 2013. Thus, the repose period commenced on April
29, 2010. And any purported tortious conduct that occurred from February 11, 2013, to
February 12, 2015, which is, again, denied, would not apply to toll the repose period
because it had already commenced. The continuing tort doctrine remains inapplicable as
a matter of law under these undisputed facts.

C. Can the relationship described in (B) give rise to a separate tort for breach
of a fiduciary duty?

The failure of an attorney to disclose an alleged act of malpractice to a client in a
continuing attorney-client relationship can give rise to a separate tort for breach of a
fiduciary duty if, and only if, a conflict of interest arose between the attorney and client,
triggering the duty to disclose. Leonard, 553 F.3d at 630. When, as here, there is no
conflict of interest between the attorney and client, the duty to disclose is not triggered
and a cause of action for breach of fiduciary duty is unwarranted.

Robinson asserts policy considerations in an attempt to have this Court adopt a
legal duty of disclosure, regardless of knowledge or conflict of interest. Robinson’s
request is properly denied for two important reasons. First, Robinson’s emotional
arguments ignore established legal precedent limiting the legal duty to certain specific
situations where the attorney has both knowledge of the alleged act of malpractice and a
conflict of interest that arises between the attorney and the client. Second, Robinson is
preaching to the wrong choir. “Public policy safeguards ‘that which the community
wants’ and not ‘that which an ideal community ought to want.”” Richardson v.
Richardson, 2017 S.D. 92, 1 16, 906 N.W.2d 369, 374. Although this Court has the

power to declare public policy, “exertions of judicial rulemaking based on public policy
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must be mindful of the Legislature’s public policy determinations and avoid overreach.”
Id. The South Dakota Legislature “is closest to and best represents the people.” Id. And
the Legislature has established the very policy considerations underlying statutes of
repose, including SDCL § 15-2-14.2: “a defendant should ‘be free from liability after the
legislatively determined period of time.”” Pitt-Hart, 2016 S.D. 33, { 21, 878 N.W.2d at
414 (quoting Lozano v. Montoya Alvarez, — U.S. —, —, 134 S. Ct. 1224, 1231-32 (2014)).
The mere fact that statutes of repose may occasionally result in the barring of a claim
before a plaintiff has suffered or discovered the resulting injury is a known and
appreciated possibility when dealing with periods of repose. As addressed in Howey-
Fox’s Appellee Brief:
As the United States Supreme Court recognized in CTS Corp. v. Waldburger:
A statute of repose “bar[s] any suit that is brought after a specified time
since the defendant acted [ . . . ] even if this period ends before the plaintiff
has suffered a resulting injury.” [ . . . ] The statute of repose limit is “not
related to the accrual of any cause of action; the injury need not have
occurred, much less have been discovered.”
134 S. Ct. at 2182-83 (citations omitted) (emphasis added). See also Peterson ex
rel. Peterson v. Burns, 2001 S.D. 126, { 41, 635 N.W.2d 556, 570 (quoting
Zacher v. Budd Co., 396 N.W.2d 122, 129, n.5 (S.D. 1986)) (“a statute of repose
may bar the filing of a lawsuit even though the cause of action did not even arise
until after it was barred[.]””) (emphasis added).
(Appellee Brief, 12.) The well-established recognition and understanding of this
possibility continues to foreclose all of Robinson’s manifest injustice arguments.
Robinson’s emotional pleas are contrary to the recognized Legislative judgment
underlying statutes of repose.
Robinson states in her Supplemental Brief that under South Dakota law, both

legal malpractice and breach of fiduciary duty can be separate causes of action in the
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same lawsuit against an attorney. (Appellant Suppl. Brief, 11 (citing Chem-Age
Industries, Inc. v. Glover, 2002 S.D. 122, 652 N.W.2d 756).) Robinson then asserts that
she “should be entitled to pursue a cause of action against Defendant Howey-Fox for
breach of fiduciary duty.” (Appellant Suppl. Brief, 15.) Respectfully, Robinson is
mistaken. She has waived such entitlement. And this Court must preclude Robinson
from her attempts to correct this waiver now. It bears repeating that the issue of whether
Howey-Fox breached a fiduciary duty owed to Robinson by failing to disclose an alleged
act of malpractice was not properly raised by Robinson, which Robinson conceded in her
Brief in Opposition to Appellees’ Motion to Strike Appellant’s Reply Brief. (See
Appellant Brief in Opposition, 4 (“Appellant agrees that no argument was made
concerning Ms. Fox’s duty to inform her client of the material breach[.]””).) Robinson
never asserted a breach of fiduciary duty cause of action against Howey-Fox. Nor did
she argue that Howey-Fox had a duty to disclose an alleged act of malpractice. Because
Robinson failed to raise these issues, they are now waived and must not be considered on
appeal. See Legrand, 2014 S.D. 71, § 26, 855 N.W.2d at 129 (“This Court will not
address arguments that are raised for the first time on appeal.”); Stanley, 2017 S.D. 32,
26, 896 N.W.2d at 678 (same).1°

D. Can atheory of equitable tolling apply to a statute of repose?

10 See also Kreisers Inc., 2014 S.D. 56, 46, 852 N.W.2d at 425 (“We have consistently stated
that we will not address issues raised for the first time on appeal not raised before the lower
court.”); Hall, 2006 S.D. 24, {12, 712 N.W.2d at 26-27 (“We have repeatedly stated that we will
not address for the first time on appeal issues not raised below.”); Action Mech., Inc., 2002 S.D.
121, 150, 652 N.W.2d at 755 (“An issue not raised at the trial court level cannot be raised for the
first time on appeal.”); Sedlacek, 437 N.W.2d at 868 (stating that where a party “failed to develop
the record” on an issue “we deem that issue abandoned”).
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It is settled that with statutes of repose, “[a]fter the legislatively determined period
of time, . . . liability will no longer exist and will not be tolled for any reason.” Pitt-Hart,
2016 S.D. 33, 1 20, 878 N.W.2d at 413-414 (citing 54 C.J.S. Limitations of Actions § 7
(2015)) (emphasis in original). The reasoning behind this rule are the public policy
objectives considered by the Legislature when drafting statutes of repose: “[S]tatutes of
repose effect a legislative judgment that a defendant should ‘be free from liability after
the legislatively determined period of time.”” Pitt-Hart, 2016 S.D. 33, { 21, 878 N.W.2d
at 414 (quoting 54 C.J.S. Limitations of Actions 8§ 7 (2010)). “[They] are based on
considerations of the economic best interests of the public as a whole and are substantive
grants of immunity based on a legislative balance of the respective rights of potential
plaintiffs and defendants struck by determining a time limit beyond which liability no
longer exists.” 1d. As a result, a theory of equitable tolling does not apply to periods of
repose. Id. The parties agree on this issue. (See Appellant Suppl. Brief, 19 (recognizing
that a theory of equitable tolling does not apply to statutes of repose).)

E. When did the statute of repose begin to run in this case?

The repose period began to run on April 29, 2010 — the date the statute of
limitations in the personal injury action ran. There was no continuing tort. The doctrine
does not apply when the specific negligent event that is the “principal cause of damage”
is readily identifiable. Brandt, 2013 S.D. 22, 1 11, 827 N.W.2d at 875; see also Pitt-
Hart, 2016 S.D. 33, 1 25, 878 N.W.2d at 415. Robinson’s allegations of injury arose
from the specific and identifiable event of the failure to commence an action before the

statute of limitations ran. In addition, Robinson has not, and cannot as a matter of law,
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establish that Howey-Fox’s representation of her constituted a continuous and unbroken
course of negligent representation.

Robinson, again, argues that the repose period began to run either from February
11, 2013, or February 12, 2015. Howey-Fox addressed why neither of Robinson’s
conflicting proposals are applicable in Section 11(B), above. That reasoning is repeated
and adopted here, as though fully set forth herein.

CONCLUSION

Howey-Fox had no duty to disclose an alleged act of malpractice to Robinson. In
addition, Robinson never raised these issues below and they are, therefore, waived.

The South Dakota legal malpractice statute, SDCL § 15-2-14.2, directs a period of
repose. Equitable tolling, the fraudulent concealment doctrine, and the continuous
representation doctrine do not apply to periods of repose. And the South Dakota
Legislature has established clear public policy considerations underlying these
determinations.

The continuing tort doctrine did not apply to delay the commencement of the
repose period, which began on April 29, 2010. Robinson had from April 29, 2010, until
April 29, 2013, to commence a lawsuit against Howey-Fox alleging legal malpractice
claims. Robinson failed to commence suit against Howey-Fox until January 27, 2016,
nearly three years after the repose period ran. The circuit court correctly held that
Robinson’s claims against Howey-Fox are time-barred.

For these reasons, Howey-Fox respectfully requests this Court to affirm the circuit
court’s decision in all respects.

Dated: November 19, 2018.
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STATE OF SOUTH DAKOTA ) IN CIRCUIT COURT

CHELSEY A. EWALT,

Defendants,

:88

COUNTY OF YANKTON ) FIRST JUDICIAL CIRCUIT
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*
JILL ROBINSON formerly known as * CIV. #10-242
JILL ROBINSON-KUCHTA, *

%

Plaintiff, ¥  PLAINTIFE’S STATEMENT
Vs. *  OF DISPUTED MATERIAL

* FACTS
MICHELLE M. MITCHELL and ¥

&
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&

¥

e e sfe e sjeole sfesi ok o e s o sfesfe e ol Wesle ool sk ot ol s ol o o e ot sl o o ol sl o

COMES NOW the Plaintiff, Jill Robinson formerly known as Jill Robingon-
Kuchta, by and through her attorney, Wanda Howey-Fox, and sets forth the following list
of disputed material facts: _

1. Plaintiff disputes Defendant’s proposed Statement of Undisputed Fact #6,
in that, the Defendant claims that she has usually resided outside Yankton County, South
Dakota, from December, 2009, up to the present time.

2. Plaintiff disputes that the Plaintiff typically and/or asually resides in
Watertown, Codington County, South Dakota.

3. In the Affidavit of Chelsey A. Ewalt states that she has moved from her
parents’ residence (f3) to Sioux Falls (4) to Volin (§5) to Sioux City, TA (16) to
Watertown (6). -

4, Plaintiff disputes that the Defendant has listed Watertown or Sioux City as
her residence on official documents.

5. Defendant Ewalt only recently changed her address on “official docu-
ments” to an address in Watertown on September 9, 2010, some five (5) months after she

was served with a photocopy of the Summons and Complaint. (See, attached Exhibit #1).

6. Defendant has served Requests for Production of Documents upon the
Defendant via her counsel asking for documentation which would reflect where the

Defendant has listed as her address.

7. Defendant Ewalt responded to those Requests for Production and provided
documentation of her reported addresses which are typically in Volin, South Dakota, or
Gayville, South Dakota, which are her parents’ addresses. (See, aftached Exhibits 2 — 9).

B. Defendant Chelsey Ewalt continues to utilize her parents’ address on

T e P
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official documents. (See, attached Exhibits #2 - 9).

9. The fact that the Defendant lists her parents’ address as her official
address would not be unusual in light of the fact that Defendant Ewalt is a student and

only twenty (20} years of age.

10.  Furthermore, Defendant Ewalt’s South Dakota driver’s license reflects
that Defendant Ewalt listed her parent’s Gayville, South Dakorta. (See, attached Exhibit
10).

11.  When the Summons and Complaint were placed in the hands of the
Yankion County Sheriff, the only information that the Plaintiff had available to her at that
time was that Defendant Ewalt was living at her parents’ residence.

12.  Plaintiff relied upon information that was available to her via the interent
as well as information from young people of approximately the same age as Defendant
Ewalt when the documents were placed with the Yankton County Sheriff.

13.  Plaintiff disputes Defendant’s proposed Statement of Undisputed Fact #7,
in that, the Defendant claims that “(o)n May 14, 2010, the Summons and Complaint were
returned to the Plaintiff’s attorney as unservable™. (See, attached Exhibit 1).

14.  The Yankton County Sheriff’s Office was in contact with Defendant Ewalt
and Defendant Ewalt was advised that the Yankton County Sheriff’s Office had papers to

serve on her.

15.  Defendant Ewalt advised the Yankton County Sheriff’s Office that she
“would stop by their office and pick up the papers™ and did not do so. (See, Affidavit of

Jerry Jarvis).
16.  Ultimately, when Defendant Ewalt did not stop by the Yankton County

Sheriff’s Office, Jerry Jarvis of the Yankton County Sheriff’s Office faxed the Summeons
and Complaint to the Codington County Sheriff’s Office for service upon Defendant

Ewalt.
17. A review of the Sheriff’s Retwn of Service reflects that copies of the

Summons and Complaint were returned to Plaintiff’s counsel on May 17, 2010; not May
14, 2010, as reflected in the Defendant’s Statement of Undisputed Facts.

18. It is apparent from Defendant Ewalt’s Affidavit that she would move a-
round and would ultimately return to the Volin and/or Gayville, Yankton County, South

Dakota, area. _

19.  Defendant, Chelsey Ewalt, used her parents’ Volin, South Dakota, address
as her “home” address. (See, Exhibits 1 — 10).

20.  Although the Defendant may have moved about and lived on a temporary

basis at various locations in order to attend school, upon information and belief, the
Defendant, Chelsey Ewalt, would return to her parents’ home in Volin, South Dakota, fo

live.
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Defendant, Chelsey Ewalt, would return to her parents’ home in Volin, South Dakota, to
live.

21.  In speaking with the Plaintiff, since receiving the Defendant’s Motion for
Summary Judgment and the Affidavit of Pamela Hojer, the Plaintiff acknowledges that
she did, in fact, receive $1,000.00 for the personal property damage and had executed a
Release of All Property Claims.

Dated this 26" day of January, 2011.

& RAVNSBORG

Wanda Howgy-Fox
Attomey at Law
P.O. Box 18
Yankton, SD\ 57078
(605) 665 - 1001

CERTIFICATE OF SERVICE

This is to certify that a true and correct copies of the Plaintiff’s Statement of Dis-
puted Material Facts were served upon the following by depositing said copies in the
United States Post Office at Yankton, South Dakota, in envelopes with first class postage
prepaid, addressed to the following persons at their given addresses on the 26" day of
January, 2011,

Larry Von Wald ** : Jill Robinson
Attorney at Law

P.0. Box 9579

Rapid City, SD 57709

tvonwald@blackhillslaw.com

** also via internet

Wanda Howey-Fox
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CRGAN DONATION CERTIFICATION
‘Ei Irithe svent of my death, | weourd Hke to be an organilissue donar,

traraplantaion ars suoressiul, reulaa procsdurss (hal ava or mprove tha livas of Siousands o1 peopls sect yow. Unfodunntely, hars
e many mare penopla walliRg fur transplants tan there @re orgns and lissuay avellable, The our to (his crisha Is an d commimant i denaiion, Tre
oigan and Tesve donar ean sava srimprove i lives afvp to 63 pagpie.
Organe and tissues rat can be donated ingluds heart, lunge, (et Kiinays, panceay, Intestlngs, eoraas, skin, hearl valvey, bone, and comnective Teaua.
Once & dancy 1 {d8ntifled, danaion oooidinetors ablsin 4 madialfzoclal hislory frsm tha paxt-elkin and doadet thorough te313 |0 detannine Wadical setabity
of s argans. Additonal taays tedting Is condudted In erdr o placs tha trgans wilh tha maat apprapilats rmatch,
Qanyrg ara troatad with greal cara and Slgnfly, Tha danation arcaes dows not prackde an gped casket

Racarary of argans and iraus is & 2urflsal procadurs,
Tweral,

A3 costs relafad to donelion ers recovered by he procurarm
1he denalon aes Srcurnsd by the donat o the donor's Tamily.

Fer mara informalon ab ot donallon, piexss cad 1-188-9-COHATE,

in South DEkatd Whpn yau indieale o1 Your Icinga o ienlifioaiion card Il Yob Wish 1o glve B praclous gin of 6t by being an argan and tasus dangs, yau
are rellaving your kwved ones of 118 burden of making that deslelon foryim ! the kme of yobr death.
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Vasrtlly that L amm & RenntiGuaitan o {priatnama)

£ni) Fheraby [eaf pimisslon lor himfharlo!
{Cheae allihat apgly)
e PRPY 1 % Bovi kot QA Urgnsa orparmrlt indor Bna coggitemants of Sewth Dakole Jaw
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SOUTH DAKOTA LICENSE / 1.D. CARD ABRE
i Redacted-Confidential

DRIVER i ICENSE NUMRER . S0CIAL SECURIY NUMBER
NAME E 1 slﬁa&: { hé]%&}u _ th]mjm} DATE OF BIRTH Mf 1}1,' ful zghsenﬁ_—;
2 j o] iy L

LAST a7
RESIoENTIAL ADDRESS, ) TS0 }ﬂ i ml oIry { srareSy{)ze cooe P N l
MALING ADDRESS O vt l oy st )zrcooe SNAN Y
HEIGHTLD £.). weieHT J 280 _eve comnj:l‘j?ﬁ}_coumv l} DAYTIME FHONE NUMBER Mﬂ‘—}

I|AMAPPLYING FOR,  __ ORIVER LIGENSE  _~TNSTRUGTION PERMIT __ NON-ORIVER ID CARD

CLASS: ,f':aass 1: {Carlight TuckiMoped)  __ Class2: {Carlight TruckiMopedidotoreycls)  __ Class 31 (Motorcycls Qniy

. GLASS A (Cormbination Vehigle) . CLASS 8: {Heavy Strelgh{ Vehlgle) ' . GLASE © (Cormmarclal Vehicle under 26,001 Ibs.
wlih appllcabls endomsemants)

COMMERCIAL ENDORBEMENTS:  __ PASGENGER (R) e POUBLE(TRIPLE TRAILER (T) o HAZARDOUS MATERIALS M) ... SEASORALEDL (W)
. SCHOOL BUS {5} . TANK VEHICLES (N} . COMBINATION TANKIHAZARDOUS MATERIALS(X) __ MOTOREYGLE (3)

LT 10 the svent of my death, 1 would like to be an srganiissue donar. {I¥ box I3 checkad, camplete Digan Donation Cetification on hack of eppfication}

1, YES NG & Do you wish to usa your Boclal Security numtber far your diiver igense number?
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4. YES____ NO el Ars you curranthy behind fn ehild support gayments of 31,000 of more?
o

8. YES___ NQ____ Are you cinrantly loensed, or hava ysu previously haen Usanaad {ullkin the tast 18 yaars) In any othec stale, province or gounrlry?

If YES, WHERE? LICENSE # '
6. YES Na j’iqynu,curtamly have an ldantlfication Card lssusd In any olhes stata? I YES, STATE i #
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L
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alcohol, madjuana, of any sentiolled drg or substanca, | must ubmilt W0 a chemica! tes) of my b@alh, bload, o elner bodily
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ORGAR DONATION CERTIFICATION

- 23 (3P
Date

Bryan, 1135 us, and eya transplaniation are suceassiul, sauline peacadures that save or improve the lives of thousands of paopla aach year. Unforfunately, there
are manymore pedple waiting far fransplants than thee are organs and Hssues avatiable, The cure to this orisls Is an Increased commitmant 1o donstion. Ona

gigan and Ussue doror oan save the livea of up to alght people and enhante ths iives of mare than 40 others.

or is identilled, donaliss eoordivalors ebtaln @ medicsiactal histary ram Ine nextofkin atd sonduct thorough teats to delerming madicst suitablity
of {he ogans, Additlenal lissue tasting iy condudled o order o place the crgans with the mast apgopriate match,

Recove afcrgahs and tissue takes place In the hospltal oparating room. As with any aurgery, denors ars trasted wilh great care and ignity. Tha denatlon

process Joes nol preclide an apen easket funeral,
All costa [efaied fo danstion are roovgas by the procursment crganization Which passes Hose coals #long te the Yransplanting facllity. No charges raleted to

the donaljon are incurred by tha donor arthe danar's Temity.
In South Nakata when you [ndicata on your licanse or identificatlon card that you wish te give the praclous gift of lifs by belng an organ and tlssus donor, you

are tellsvjng your loved aned of tha burdan of matklng thal decislon far you at the time of your daath.

aking n oral statement {o fwo witnesses in the presanca of each other o tean altornay or an allotnay-In-fact.
4Ry communicatior made by You as  doror dudng a leminal llness 1o a physician or surgaon.

:usmumnamannﬂpmlnam} ) cv"li Ql‘\ﬂ &:\(\\‘)‘&

antd Iheedy orand parmission for himfer to;

fGheek a thal apohy)
Apply for 8 South Dakola driver lieense or permil under (R raquiiaments at Souh Dakala 1w
hpply fos 8 Sooth Dakela non-dever identificalion card undss tha taquiremants &f Soulh Dakois (aw;
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STATE OF SOUTH DAKOTA IN CIRCUIT COURT
S8

COUNTY OF YANKTON FIRST JUDICIAL CIRCUIT

JILL ROBINSON formerly known *

as JILL ROBINSON-KUCHTA, *

\* Civ. 10-242
Plaintiff, T
vs. F:EQ i 13\3

CHELSEY A. EWALT,

A VERDICT
MICHELLE M. MITCHELL and % % oF O™ FORM
T
VAl

Defendants. .

We, the jury, duly impaneled in the above-entitled action and duly sworn to try the issues
herein, find as follows:

Chelsey Ewalt’s usual place of residence on April 29, 2010 was (check only one):

ﬁ Codington County

Yankton County
Dated this _ 1\ day of February, 2013.

@{1{ //k—‘

Foreperson —

App. 18



STATE OF SOUTH DAKOTA ) IN CIRCUIT COURT

88
COUNTY OF YANKTON ) .' “ FIRST JUDICIAL CIRCUIT
********************************ﬁ‘&
- g W
JILL ROBINSON formerly - paR 4 v, CIV. #10-212
it -

_ Known as JILL ROBINSON- *
KUCHTA, C@‘:@,\%ﬁ - -
' Plaintiff, “MAPLAINTIFF’S MOTION FOR LEAVE
W% OF COURT TO SUBSTITUTIE THE
| YANKTON COUNTY SHERIFF’S OFFICE
AS A PARTY DEFENDANT

VS.

MICHELLE M. MITCHELL and

CHELSEY A. EWALT
Defendant.

* * o ox % o

sl o ool ol ot o o o s g it oo sl o obe ol e e ook ek e ok e ol e ook ek

COMES NOW the Plaintiff, Jill Robinson, by and through her attorney, Wanda Howey-
Fox, and moves the Court for leave to substitute the Yankton County Sheriff’s Office as a party

Defendant in place of Chelsey Ewalt on the grounds and for the following reasons as follows:
1. The Summons and Cdmplaint in this matter were filed on April 23, 2010.

2, The Summons and Complaint were delivered to the Yankton County Sheriff’s Office
on April 23, 2010. B

3. Representatives of the Yankton County Sheriff’s Office then attempted to serve
Defendant Chelsey Ewalt. '

4. [Initially, representatives of the Yankton County Sheriff’s Office stated that they were
not able to serve Defendant Ewalt as she stated that she would be coming in to pick up the.
papers. - '

5. Representatives of the Yankton County Shefift‘ s Office then stated that they spoke
with Defendant Ewalt and she then informed them that she was in Codington County, South
Dakota. :

6. The paperwork was then faxed to Codington County on May 20, 2010, and Defendant
Ewalt was served on May 25, 2010. .

7. On February 11, 2013, a jury trial was held in Yankton County to determine the
limited issue of the residence of Defendant Chelsey Ewalt in April 2010.

8. At the trial, for the first time, the Yankton County Sheriff’s office revealed that when

App.19



~ they initially made contact with Ms. Ewalt’s family they were advised that she was living in
Codington County. : _

9. The Yankton County Sheriff’s Ofﬁcé did not return the photocopies of the pleadings
to the undersigned immediately which would have allowed timely service of Chelsey Ewalt in

Codington County, South Dakota,

10. This testimony directly contradicted the earlier affidavit of the same representatlve of
the Yankton County Sheriff’s Department. (See, attached Exhibit #1). :

. 11. At tﬁal, arepresentative of the Yankton County Sheriff’s Office provided
documentation from their file reflecting their knowledge of Defendant Chelsey Ewalt as of April

24,2010, at 7:56 p.m. {(See, attached Exhibit #2).

12. I the Yankton County Sheriff’s Department would have either 1) immediately sent
the Summons and Complaint to the Codington County Sheriff’s Department or 2) notified the
Plaintiff’s counsel that the Defendant was claiming to live in Codington County then Defendant
~ Bwalt could have been served within the statute of limitations period.

13. The negligence of the Yankton County Sheriff’s Department and/or its agents. -
resulted in Defendant Ewalt not being timely served within the statute of limitations period.

14, The Yankton County Sheriff’s Qffice should be substituted for Defendant Ewalt as a
result of their negligence.

~ WHEREFORE, the Plaintiff prays as follows:

-1 The Court grant the Plaintiff’s Motion to Substituie the Yankton County Sheriff’s
Office as a Party Defendant;

2. The Court allow the Plaintiff to amend her Complaint to include the Yankton County
Shemiff’s Oﬂice;

3. The Court allow the Yankton County Sheriff’s Office thlrty (30) days within which to
answer or otherwise plead; _

4. The Court grﬁut such other relief as it deems justpand equitable,
# .
Dated thi day of April, 2013,

Wanda Howep-Fox
Attorney at Liw

721 Douglas, Ruite 101
Yankton, SD 57078
{605) 665-1001
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CERTIFICATE OF SERVICE

T hereby certify that a true and correct photocopy of the Plaintiff’s Motion for Leave of
Court to Substitute the Yankton County Sheriff’s Office as a Party Defendant, was served upon
the following individuals by placing a photocopy in an envelope and depositing the same with
the United States Post Office in Yankton, South Dakota, with postage first class thereon to the

following persons on th y of April, 2013.

~ Anthony Hohn ' KIl Robinson

- Attorney at Law
P.0. Box 1030
Sioux Falls, SD 57101 -
Tessica Larson Rob Klimisch
Attorney at Law Yankton County States Attorney
P.O. Box 9579 410 Walnut Street #100

Rapid City, SD 577099579

Wanda HoWe)tFox

App. 21



IN CIRCUIT COURT

STATE OF SOUTH DAKOTA )

_ . 88 . _
COUNTY OF YANKTON ) FIRST JUDICIAL CIRCUIT
*************************$$***#****

JILL, ROBINSON formerl“ #10-242
JILL ROBINSON-KUC AN 2 7 guﬁ _
AVIT OF JERRY JARVIS
vs. iR REMRONSE TO DEFENDANT
N BOUNTY EWALT MOTION FOR
MICHELLE M. MITCHELL and . * SUMMARY JUDGMENT
CHELSEY A. EWALT, ' * . :
, ; %
Defendants.  *

*******************************#**#**

STATE OF SOUTH DAKOTA )
"~ )ss

COUNTY OF YANKTON)
Jerry Jarvis, being first duly sworn npon his cath, deposes and states as follows

1. Your affiant is an employee of the Yankton County Sheriff’s Office.

2
purposes of service of process. 7

3. Your affiant states that he recalls the pleadjngs being dropped off by em-
ployees of Harmelink, Fox & Ravasborg Law Office on April 23, 2010, for purposes of
service upon Michelle Mitchell and Chelsey Ewalt.

4, Your affiant states that Defendant Mitchell was served by the Yanlcton

County Sheriff’s Office on April 24, 2010,
Your affiant specifically remembers speaking with Defendant Ewalt on

Your affiant is thc person’ thh whom documents are dropped oﬁ‘ for

3.

| the telephone.
6 Your affiant firther statés that further recalls Defendant Ewalt stated that

she woul;i come to the Yankton County Sheriff’s Office and pick up the papers.

7. Your affiant states that when Defendant Ewalt did not come to the D
Yankion County Sheriff’s Office with the week; your affiant spoke w1th Defendant E\’\EILE

who indicated that she was in Watertown.
N"R 77 208
: 8. Your affiant states that prior to that time, your affiant was unaware that
Defendant Ewalt was living in Watertown, South Dakota. %‘.{'lﬁ Comte. s
) al circuil

9. Your affiant states that he personaily faxed a copy of the Summons aaga=t
' EXHIBIT




2011 S
- /" ,, o ' KRISTIN CHRISTIANSEN 3
)i'\u —s‘r.\ u L ‘f"%*t;';v.f;:_:x;g*} 3 gmg ggﬁ?ﬁﬁ%'rf a..

Complaint to the Codington County Sheriff's Office for service upon Defendant Bwalt.
Your affiant states that prior to May 10, 2010,-your affiant verily believed

10.
that Defendant Ewalt was living in Yankton County. )
FURTHER YOUR AFFIANT SAYETH NAUGHI 7 Yy /7 ,
AT/

' Lol
Subscribed and sworm to before me by Jerry J vis atthis _@ day of January,

~Jf\ﬂ’.ﬁa.r. "Public .
Y Fag 0 ‘Em-i't? o (5 £ i

'-11[1[%11"'&’1"? .
CERTIFICATE OF SERVICE

. This s to certify that 2 true and correct copies of the Affidavit of Jerry Jarvis in
Response to Defendant Ewalt’s Motion for Summary Judgment were served upon the
following by depositing said copies in the United States Post Office at Yankton, South
Dakota, in envelopes with first class postage prepaid, addressed to the following persons

at their given addresses on the ,#slfyday of January, 2011.
e

Larry Von Wald Jill Rol:;mson -
Attorney at Law / L N\
P.0. Box 9579 e
Rapid City, SD 57709
Wanda Howey-Fox
Aftormey at La
P.O. Box 18

Yankton, SD 57078
(605) 665 - 1001

App. 23
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Fhereby ceriily that on the 23rd dax of April, 2010, a SUMMONS & COMPLAINT, in the above entifled action,
cama info my hand for service o Chel§éy AR E’walt _

That | served personally by delivering a true copy therof with:
at
" substituted service at his!her dwalhng, in the presence of and wuth a memeber of his/her family over ihe

age of fourtesn years, to-wit:

at
retumad unserved for the fo!lowing reason: '
- In Yankton County, State of South Dakota, ori _ <5 -i¢f. /7%
Account _ Description ' " Amount
Total Owed $0.00
Total Pald $0.00
Uncoliéctible $0.00
Remaining $0.00

Invoice # 201001492
Received From  Harmeiink, Fox & Ravnsborg
P.0. Box 18, Yankton, SD 57078

Explres 5123110

Miles Traveled

Date S /D

i feon, 5D 57078

056587
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STATE OF SOUTH DAKOTA F “ L E D IN CIRCUIT COURT

} .S
COUNTY OF YANKTON FEB } 1 Eh“ FIRST JUDICIAL CIRCUIT

JILL ROBINSON formerly m%;d:z&wwc RKOFCOURTE. .. N 10-242
known as JILL ROBINSON-
KUCHTA,

Plaintiff,

MICHELLE M. MITCHELL and

)

)

)

)

)

VS, )
)

)

CHELSEY A. EWALT, )
)

)

Defendants.

ORDER GRANTING SUMMARY JUDGMENT

Defendant Chelsey A. Ewalt, having filed a Motion for
Summary Judgment, the matter having come on for hearing on
Monday, January 31, 2011, at 10:30 a.m. (CST), the parties
having been represented by their respective attorneys of
record and the Court having considered the written and oral
submissions made on behalf of the parties and having
determined there is no genuine issue as to any material
fact and that Defendant Ewalt is entitled to judgment as a
matter of law, it is hereby

ORDERED, that Defendant Chelsey A. Ewalt’s Motion for
Summary Judgment is GRANTED and Judgment in accordance with

such Order shall be entered forthwith.

App.25(}{\



-

Dated this ‘2 day of February, 2011.

ATTEST :

JODY JOHNSON, Clerk

By":vf?ﬂ Ly de/) Ny

BY THE COURT:

) 2,

GLEN ENG
Circuit Court Judge

%};%mkm%/
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IN THE SUPREME COURT
OF THE
STATE OF SOUTH DAKOTA

R KL

JILL ROBINSON formerly known
as JILL ROBINSON-KUCHTA, Plaintiff and Appellant,

v.
MICHELLE M. MITCHELL, Defendant,

and

CHELSEY A. EWALT, Defendant and Appellee.

kR K

APPEAL FROM THE CIRCUIT COURT OF
THE FIRST JUDICIAL CIRCUIT
YANKTON COUNTY, SOUTH DAKOTA

w R R R

THE HONORABLE GLEN W. ENG
Judge

® R kR

WANDA HOWEY-FOX of
Harmelink, Fox
& Ravnsborg Law Office
Yankton, South Dakota Attorneys for plaintiff
and appellant,

LARRY M. VON WALD of
Beardsley, Jensen and
Von Wald, Prof LLC
Rapid City, South Dakota Attorneys for defendant
and appellee.

* h k&

CONSIDERED ON BRIEFS
ON OCTOBER 3, 2011

OPINION FILED 01/04/12
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GILBERTSON, Chief Justice
[91.] Jill Robinson and Chelsey Ewalt were involved in a car accident.
Robinson sued Ewalt and attempted service of process a few days before the three-
year statute of limitations expired, but Ewalt could not be located. Ewalt was
eventually served almost one month after the statute of limitations had expired.
Ewalt moved for summary judgment, and the circuit court granted Ewalt’s motion.
We reverse and remand.

FACTS
[1]2.] On April 28, 2007, Robinson, Ewalt, and Michelle Mitchell were
involved in a three-car accident in Yankton, South Dakota. FEwalt rear-ended
Mitchell, who then rear-ended Robinson.
[%3.] At the time of the accident, Ewalt was a seventeen-year-old high school
student living in Gayville, South Dakota with her mother. Gayville is located in
Yankton County. After graduating from high school in May 2008, Ewalt moved
several times. Ewalt moved to Sioux Falls, South Dakota in June 2008 to work.
Next, in September 2008, Ewalt moved to Volin, South Dakota and lived with her
father. Volin is also located in Yankton County. In August 2009, Ewalt moved to

Sioux City, Iowa to attend school. Finally, in December 2009, Ewalt moved to
Watertown, South Dakota to attend a different school.! Ewalt has lived in

Watertown since December 2009, which is located in Codington County.

1. When Ewalt first moved to Watertown, Ewalt stayed with her sister. A few
months later, however, Ewalt obtained her own apartment.
-1-
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[94.] On April 23, 2010, just a few days before the three-year statute of
limitations expired, Robinson sued both Mitchell and Ewalt. Robinson delivered the
summons and complaint to the Yankton County Sheriff for service of process.
Mitchell was served on April 24, 2010.
[95.] The Yankton County Sheriff unsuccessfully attempted to serve Ewalt
in Yankton County. At some point, Ewalt and the Yankton County Sheriffs office
communicated, and Ewalt stated that she would personally pick up the papers.
However, Ewalt never retrieved the summons and complaint, so the Yankton
County Sheriff's office contacted Ewalt to follow up. Ewalt indicated that she lived
in Watertown, The Yankton County Sheriff's office then faxed the summons and
complaint to the Codington County Sheriff's office. Ewalt was finally served by the
Codington County Sheriff on May 25, 2010,
[96.] Ewalt answered and moved for summary judgment arguing that the
statute of limitations barred Robinson’s claim. The circuit court held a hearing and
granted Ewalt’s summary judgment motion. Robinson appeals. We address
whether the circuit court erred in granting summary judgment.2
STANDARD OF REVIEW

7] This Court reviews summary judgment proceedings under the
following standard of review:

We must determine whether the moving party demonstrated the

absence of any genuine issue of material fact and showed
entitlement to judgment on the merits as a matter of law. The

2. We do not address Robinson’s argument that Ewalt is equitably estopped
from raising the statute of limitations defense because we reverse the circuit

court on the summary judgment issue.
9.
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evidence must be viewed most favorably to the nonmoving party
and reasonable doubts should be resolved against the moving
party. The nommoving party, however, must present specific
facts showing that a genuine, material issue for trial exists, Our
task on appeal is to determine only whether a genuine issue of
material fact exists and whether the law was correctly applied.
If there exists any basis which supports the ruling of the trial
court, affirmance of a summary judgment is proper.

Murray v. Mansheim, 2010 8.D. 18, 9 4, 779 N.W.2d 379, 381-82. Furthermore,
where a statute of limitations defense is raised in a summary judgment proceeding,

The burden of proof is upon the movant to show clearly that
there is no genuine issue of material fact and that he is entitled
to judgment as a matter of law. When faced with “a summary
judgment motion where the defendant asserts the statute of
limitations as a bar to the action and presumptively establishes
the defense by showing the case was brought beyond the
statutory period, the burden shifts to the [nonmoving party] to
establish the existence of material facts in avoidance of the
statute of limitations[.]” It 1s well settled that “[slummary
judgment is proper on statute of limitations issues only when
application of the law is in question, and not when there are
remaining issues of material fact.” Generally, a statute of
limitations question is left for the jury; however, deciding what
constitutes acerual of a cause of action is a question of law and
reviewed de novo.

Id. 9 5 {(citations omitted).

ANALYSIS
[98.] Robinson contends that the circuit court erred in granting Ewalt’s
summary judgment motion. Robinson argues that Ewalt “usually resided” in
Yankton County because Ewalt lived with her parents in Yankton County during
portions of the statutory period. Robinson also argues that Ewalt used a Yankton

County address as her “home address” for her driver’s license, tax filings, and
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banking documents.? Thus, Robinson argues that the sixty-day extension for
service of process provided by SDCL 15-2-31 applies in this case because Robinson
delivered the summons to the Yankton County Sheriff, the sheriff of the county
where Ewalt “usually or last resided,” before the statute of limitations expired.

[19.1 Ewalt responds that she “usually and last resided” in Codington
County rather than Yankton County, Ewalt argues that an address and a residence
are two separate concepts and what address she used is not indicative of where she
“usually or last resided.” Ewalt contends that the standard for determining an
individual’s voting residence provides guidarice to this issue, Ewalt further notes
that she had not lived in Yankton County for eight months when Robinson
delivered the summons to the Yankton County Sheriff. Thus, Ewalt argues that the
circuit court correctly held that the sixty-day extension for service of process does
not apply in this case because Robinson delivered the summons to a sheriff in the
wrong county. Ewalt concludes that without the sixty-day extension, Robinson
failed to serve Ewalt within the statute of limitations and for that reason, the
circuit court did not err in granting Ewalt's summary judgment motion.

[110.] Summary judgment must be granted “if the pleadings, depositions,

answers to Interrogatories, and admissions on file, together with the affidavits, if

3. Robinson notes that Ewalt applied for a new driver’s license in September
2010 and used a Codington County address at that time. Robinson
emphasizes that Ewalt’s original license with a Yankton County address was
not to expire until 2011. Robinson contends that Ewalt’s early application for
a new license shortly after service of process was an attempt to establish a
Codington County residence solely for purposes of a favorable ruling on
Ewalt's summary judgment motion. Ewalt responds that she renewed her
license at that time because it had been revoked in January 2010.

4-
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any, show that there is no genuine issue as to any material fact and that the moving
party is entitled to a judgment as a matter of law.” SDCL 15-6-56(c). “A disputed
fact is not ‘material’ unless it would affect the outcome of the suit under the
governing substantive léw in that a ‘reasonable jury could return a verdict for the
nonmoving party.” Gul v. Cir. for Family Med., 2009 S.D. 12, 8, 762 N.W.2d 629,
633 (quoting Weitzel v. Sioux Valley Heart Partners, 2006 S.D. 45, § 17, 714 N.W.2d
884, 891). Statute of limitations questions are generally for a jury to decide.
Murray, 2010 8.D. 18, [ 5, 779 N.W.2d at 382. Therefore, “summary judgment is
proper on statute of limitations issues only when the application of the law is in
question, and not when there are remaining issues of material fact.” Id. “All
reasonable inferences drawn from-the facts must be viewed in favor of the non-
moving party.” Danielson v. Hess, 2011 8.D. 82,98, _ N.W.2d _ , _ (quoting Gail
M. Benson Living Trust v. Physicians Office Bldg., Inc., 2011 S.D. 30, 1 9, 800
N.W.2d 340, 342.43). |

[M11.] Personal injury actions must be commenced within the applicable
three-year statute of limitations. SDCL 15-2-1, -14, An action is commenced when
a plaintiff serves a defendant with a summons. SDCL 15-2-30. “The summons may
be served by the sheriff . . . where the defendant may be found[.]” SDCL 15-6-4(c).
[M12.] South Dakota law provides a sixty-day extension for accomplishing
service of process under certain circumstances. See SDCL 15-2-31. “An attempt to
commence an action is deemed equivalent to the commencement thereof when the
summons is delivered, with the intent that it shall be actually served, to the sheriff .

.. of the county in which the defendants or one of them, usually or last resided]|.]”

-5-
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Id. (emphasis added). “Such an attempt must be followed by the first publication of
the summons, or the service thereof, within sixty days.” Id.

[M13.] In this case, the accident occurred on April 28, 2007 and the three-
year statute of limitations for Robinson’s personal injury action ran on April 29,
2010. See SDCL 15-8-6(a) (providing that the day of the event is not included when
computing the statute of limitations period). Ewalt was served on May 25, 2010,
Therefore, Ewalt was not served within the statute of limitations.

[1114.] However, a question of fact remains regarding whether Ewalt
“asually or last resided” in Codington County or Yankton County. Ewalt moved
several times throughout the three-year period. As the record indicates, Ewalt lived
with her mother in Gayville for the first year, worked in Sioux Falls for about four
months, then lived with her father in Volin for just under a year, attended school in
Sioux City for four months, and attended school in Watertown for the remaining
portion of the statutory period. In addition, Robinson notes Ewalt’s use of a
Yankton County address for banking, tax, and other documents. Thus, although
the parties do not dispute the facts in this case, the parties dispute the inferences
drawn from the facts.

[915.] A jury’s determination regarding the county where Ewalt “usually or
last resided” would control the applicability of SDCL 15-2-31 and the sixty-day
extension period, which would determine whether the statute of limitations barred
Robinson’s claim. Thus, the factual question of Ewalt’s residence is material
because it would affect the outcome of the litigation. Therefore, because a material

question of fact remains, the circuit court’s granting of summary judgment in this

-6-
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case was improper. We reverse and remand this case for a trial on the question of
Ewalt’s usual place of residence.

[716.] Reversed and remanded.

[M17.] KONENKAMP, ZINTER, SEVERSON, and WILBUR, Justices, concur.
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LINK, FOX & RAVNSBORG LAW OFFICE
721 DOUGLAS — SUITE 101
YANKTON, SD 57078

Wanda Howey-Fox TELEPHONE ' John Harmelink *
Licensed in SD and NE _ (605) 665 — 1001 '
Jason Ravnshorg ' FAX ' . :

: # Retired

Licensed in SD end 1A (605) 665 — 6781

April 22, 2013

Paula Jones

Yankton County Auditor

¢/o Yankton County Government Center
321 W. 3" Strect |
Yankton, SD 57078

410 Walnut Street
Suite #100
Yankton, SD 57078

Re:  Jill Robinson fk/a Jill Robinson-Kuchta

Dear Ms. Jones and Mr, Klimisch:

Pursuant to SDCL 3-21-2, enclosed please find a Notice as required by statute.

This is intended to comply with the statutory notice requirements of SDCL 3-21-2.

Singerely,

NKAOX & RAVNSBORG

Wanda Howey-Fox

WHF:us
Enclosure

Ce: Nl Rbbinson

App. 35



NOTICE - SDCL 3-21-2

CERTIFIED MAIL - RETURN RECEIPT REQUESTED
& ALSO HAND DELIVERY

TO: Paula Jones
Yankton County Auditor
¢/o Yankton County Government Center
321 W. 3" Street
Yankton, SD 57078

TO: Robert Klimisch
Yankton County States Attorney
410 Walnut Street
Suite #100
Yankton, SD 57078

_ Notice is hereby given pursuant to SDCL 3-21-2 that Jili Robinson formerly

known as Jill Rebinson-Kuchta makes claim against the County of Yankton,
Yankton County Sheriff’s Department as a result of the negligence of the Yankton
County Sherif’s Office to timely serve pleadings upon a2 named Defendant Chelsey
Ewalt, when those pleadings were dropped off with the Yankton County Sheriff’s
Office on April 23, 2010, and the Yankton County Sheriff’s deputy was advised that
the named Defendant Chelsey Ewalt no longer lived in Yankton County, South

Dakota, but had moved to Watertown, Codington County, South Dakota, and the .

‘SherifP’s Office failed and neglected to either 1) forward those pleadings on to the
Codington County Sheriff’s Office for service in a timely fashion or 2) immediately
return them to the undersigned for timely sexvice of process. Consequently, Jill
Robinson is seeking to substitute the Yankton County Skeriff’s Office as the named
defendant in place of defendant Chelsey Ewalt for purposes of seeking damages
against the County’s errors and omissions policy for the physical injury and dam-
ages that Jill Robinson incurred as a result of the motor vehicle accident which
occurred on April 29, 2007, and which was caused by Defendant Chelsey Ewalt.

It was only on February' 11,. 2013, that an agent of the Yankton County Sher--

iff*s Office agent testified in open Court that their office knew that the Defendant

Chelsey Ewalt had moved from Yankton County, Seuth Dakota, to Codington
County, South Dakota, on April 28, 2013. (See, attached Exhibit #1). Prior to that
date, the Yankton County Sheriff’s Office had advised that they were advised that
she lived in Yankton County, South Dakota. (See, attached Exhibit #2).

Dated this 22™ day of April, 2013,
FOX & RAVNSBORG

Wanda Howely-Fox

App. 36



Attorney at Law
721 Douglas Ave., Suite 101
721 Douglas — Suite #101

Yankton, SD 57078

(605) 665-1001

App. 37
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i Robingon formerly known as Jil } 35, o 5.5 ~90
datiroria Lole } ~ CIVIL WORKSHEET | LW"PQ,
-vs - - '} C201001270 ot 02605
ighelle Mitchel; A Q48
Defendants 3 : ; 665 l | :

I hereby certify that on the 23rd dax of April, 2010, a SUMMONS & COMPLAINT, in the above entitled acﬂon,
came into my hand for service off CHélgéy Afin EWalt

That1 served personally by dslivering a lrue copy therof with:

at
™ substituted service at his/er dwellmg, in the presence of and with a memeber of his/fher family over the
age of fourteen vears, to-wit:
. . at
retumed unserved for the following reason: '
K _Liles & (oss To Sepoer 1ol [2)ocrerzmod).
In Yankton County, State of South Dakota, on _ <5 - 1< /7o
Account _ Description _ - Amount
Total Owed - $0.00
Total Paid $0.00
Uncollectible $0.00
Remaining $0.00

Invoice # 201001492
Receivad From  Harmelink, Fox & Ravnsborg
P.O. Box 18, Yankton, SD 57078

Explres &/23M0 .

Miles Traveled

Date - 110

605—668-3537

Clvil Notes &/ -2-%— (O @ i?gbwﬁgacm LISVE | /IEP e nBNE: 2 YEARS, i3

, Sevvice_ JT

/ O =~ Loves,

S 110 faped A cfﬂ»«qéw )
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. STATE OF SOUTH DAKOTA ) IN CIRCUIT COURT
- :SS , _
COUNTY OF YANKTON ) FIRST JUDICIAL CIRCUIT

**************H***H**************aE —

JILL ROBINSON formerl #10-242
JILLRO
BINSON-KUCH ¥ A 27 ng | o
AVIT OF JERRY JARVIS
vs. : o I&WNSE TO DEFENDANT
varlron U““‘ EWALT MOTION FOR
MICHELLE M. MITCHELL and # SUMMARY JUDGMENT
CHELSEY A. EWALT, *
&
Defendants. *
_ *
’i_ﬂ*************'**************$$$$*****
STATE OF SOUTH DAKOTA )
)ss

COUNTY OF YANKTON)
| Jerry Jarvis, being first dlﬂy sworn upon his oath, deposes and states as follows

Your affiant is an employee of the Yankton County Sheﬁft’ S Ofﬁce.

1 . .
Your affiant is the person with whom documents are dropped off for

2
purposes of service of process.
3 Your affiant states that he recalls the pleadmgs being dropped off by em-

ployees of Harmelink, Fox & Ravnsborg Law Office on April 23, 2010, for purposes of
service upon Michelle Mitchell and Chelsey Ewalt, .
4. Your affiant states that Defendant Mitchell was served by the Yankton

County Sheriff’s Office on April 24, 2010.

5. Your affiant speczﬁcally remcmbers speakmg with Defendant Ewalt on

the telephone.
6 Your affiant further states that ﬁthher recalls Defendant Ewalt stated that

she would come to the Yankton County Sheriff’s Office and pick up the papers
7. Your affiant states that when Defendant Ewalt did not come to the
Yankton County Sheriff’s Office with the week; your affiant spoke with Defendant Ewalt
who indicated that she was in Waterfown. _
8. Your affiant states that prior to that time e, your affiant was
Defenda.nt Ewalt was hwng in Watertown, South Dakota. :
Your afﬁant states that he personally faxed a copy of the Summons and

unaware that

9.




i} .
_ T

Complaint to the Codington County Sheriff’s Office for service upon Defendant Ewalt.
10.  Your affiant states that prior to May 10, 2010, your affiant verily belicved
that Defendant Ewalt was living in Yankton County.

FURTHER YOUR AFFIANT SAYETH NAUG_H’I./?

Subscnbed and sworn to before me by Jeiry J

2011. _
e (b i f "a‘“"’*“m“‘“"‘
'Nota:y Public u‘ﬂ s SQUTH DAKOTA @*
'.P u_ LD e f?.-X.f et GO HAD o
CERTIFICATE OF SERVICE

This is to certify that a true and correct copies of the Affidavit of Jerry Jarvis m
Response to Defendant Ewalt’s Motion for Summary Judgment were served upon the
following by depositing said copies in the United States Post Office at Yankton, South
Dakota, in envelopes with first class postage prepaid, addressed to the following persons

at their given addresses on the.{{sihday of Javuary, 2011.

A

Larry Von Wald Jill Robinson
Attorpey at Law
P.0. Box 9579
Rapid City, SD 57709
Wanda Howey-Fox
Attomey at La
P.O. Box 18

Yankton, SD 57078
(605) 665 - 1001
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STATE OF SOUTH DAKOTA ) "IN TIRCUIT COURT
:88
COUNTY  OF YANKTON ) FIRST JUDICIAL CIRCUIT

www*****w*****ww********w*************ﬁ*******************i

‘l‘,

JILL ROBINSON, formerly known as
JILL ROBINSON~KUCHTA,

Plaintiff, JURY TRIAL

(gértial transcript)

[

CIV. 10-242

COPY

**************************************ﬁ*******************i

J
)
)
)
. )
vs. : o L~)
) © Y
MICHELLE M. MITCHELL and )
CHELSEY A. EWALT, )
' )

)

Defendant.

BEFORE: THE HONORABLE GLEN W."ENG,
Circuit Court Judge in and for the
First Judiclal Circuit, State of
South Dakota, Yankton,.South Dakota.

APPEARANCES: Ms. -Wanda Howey-F&x TR
Attorney at Law " AR
721 Douglas = Suite 101
_ Yankton, South Dakota 57078

Attorney for the Plaintiff;

Ms. Jesslca Larson
Attorney at Law -
P. O. Box 9579
Rapid City, South Dakota $7701-9579

Attozney for the Defendant.

PROCEEDINGS: The above- entltled matter comnenced at
9 o'clock a. m. on thé 11 day of
February, 2014, at the Yankton County
Courthouse, Yankton, South Dakota.

. Dean Scﬁéefér'?f‘
Official Court ‘Reporter
Yankton, South Dakota

*
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I just -~ myself and another civil secretary, we

check them in. S ;

Okay. And were you -~ were you able to serve thos
documents on Chelsey?

They were not served at —-- wheﬁ they first were
attempted.

Tell us about that first attempt?

They went out for service andlwg just -- we log

each -- each attempt that we go out to the address

and -- at the given address by the -~ by the party
and we just try it. I mean, all we can do is try
geveral times. o .

Okay. And what happened in this case?

We were unable to get her served. And ==

And do you know why? :

They sald she didn't livé he&e.

They said she didn't live here or she wasn't home?
She wasn't bhome, didn't live here.

Okay. Do you know who séid éhe:Wasn't home?
I do not. It's not -- just that's what was told b
the deputy that went out for service.

That's reflected in your affidévit that you spoke
with a female person? o

Correct.

And do you know whether it was .Chelsey Ewalt?

e .
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1 A I do not.
4 Q When you -- did you call the address or the mom's
3 phone number?
4 A We called the phone -- ﬁe cailed the phone and said
3 that she was living in Codington County and she
é would be home and she would haye her stop and pick
7 papers up. '
d Q Okay. BAnd they said when she was home, that she
g would pick up those papers?
14 A Yes.
17 Q Okay. And did that happén?
14 A It did not.
13 0 Now, when was the first time ﬁhat you were adviseq
14 | that she was in Codinggon;Couﬂty according to your
13 records?
14 A It was -- I first learned it was like May, first
17 part of May, May 14. T guésé,ghat's - thét‘s what
18 the deputy wrote on the papers saying: Goes to
14 schoal -- lives and goes -to school in Watertown,
2( South Dakota. .
21 MS. HOWEY-FOX: Thank you. Nothing furthexn, -«
22 THE COURT: Ms. Larson?
23 BY MS. LARSON:
24 o} Good morning. Who delivered fhé papers to you?
25 a Harmelink & Fox.
5
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1 Q And did you speak with the person who delivered the

4 papers?

3 A Yes, we talk to them when they come in.

4 Q What instructions wexe you given?

5 A They just -- they bring in paﬁers with addresses
€ , and once we go on that, we just check them in and '
1 that's the address we're given and the deputy goes
8 out and attempts those. :

g Q What address were you given?
10 A We were given 309 Meckling Street in Gayville.
11 THE COURT: Can you mage sure your
14 microphone is on, Ms. Laréonf o

13 MS. LARSON: Oh, there it is.

14 THE COURT: Thank you.

15 BY MS. LARSON:

16 Q Do you know if service was attempted at 309
17 Meckling Street in Gayville? ‘
18 A Yeg, it was noted on 4-24 of '10, at 1956.
19 o) Was it noted that no ane in the Ewalt or Hofer
24 family lived at the Gayville address anymore?
21 A It says residents have lived here for two years.
27 Yeah, have llved here for-tdeQears.
23 Q S0 were you made aware that the Gayville address
24 was no longer the correct address for Chelsey Ewalt?
25 A That's when the deputy - at the top of our notes,
- "
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it's crossed out, so then we were given a new
address of 600 East 13.

Did you attempt sexvice at thét‘address?

I believe they did. That's when we got -~ got it
back and sald lives in Watertown and goes -- goes {

school there.

MS. LARSON: Thank you. I have no furtherx

questions.

THE COURT: Okay. Anything further, Ms.
Howey-Fox? o

MS. HOWEY-FQOX: No.

THE COURT: You may step down. Is he
released from his subpoena?

M5. HOWEY-FOX: Yes.

THE COURT: Thank you.

{(Witness leaves the stgnd)

(End of requested partial transcript)

LQ
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Robinson-Podoll v. Howey-Fox, et al.

Condenselt! ™

Jerry Jarvis

Page 1 Page 3
1 1 INDEX OF EXAMINATION
STATE OF SOUTH DAKOTA ) IN CIRCUIT COURT
2 188 2 BY MR. FULLER: Page 4, 24
COUNTY OF YANKTON ) FIRST JUDICIAL CIRCUIT
3 3 BY MR. FIDELER: Page 22
4 ks
JILL ROBINSCN-PODOLL f£/k/a JILL 66 CIV. 15-000079 INDEX OF EXHIBITS
5 ROBINSON-KUCHTA 5
Exhibic Number Marked
é Plafinuirs, 6
4 Copy of Civil Worksheet 9
7 ~vg- 7
3 Copy of Affidavit 11
8 HARMELINK, FOX & RAVNSBORG 8
LAW OFFICE and WANDA L. HOWEY- & Copy of Jury Trall Testimony . 20
g rox, 9
10 pDefendants/Third-Party 10
Plaintiffs,
11 11
—es-
12 12
YANKTON COUNTY, SOUTH DAKOTA,
13 13
Third-Party befendant.
14 14
15 is
DEPOSITION O F
16 16
Jerry Jarvis
17 17
ig 18
APPEARANCES:
19 19
Christopherson, Anderson, Paulson & Fideler, Attorneys
20 at Law, Sioux Falls, South Dakota, 20
by Mr. Casey W. Fideler,
21 21
for the Plaintiff;
22 22
Fuller & Williamson, Attcrneys at Law, Sioux Falls,
23 South Dakota, 23
by Mr. William P. Fuller,
24 24
for the Defendants and Third Parcy
25 Plaintiffs; 25
Page 2 Page 4
1 Cacdwell, Sanford, Ceibert & Garry, Attorneys at Law,
Sicux Falls, South Dakota, 1 S TIP U L ATI O N
2 by Mr. Douglas M. Deibert, 2
3 tor the Third-Party Defendant. . .
3 It is stipulated and agreed by and between the
4 . .
ALSC PRESENT: #anda Howey-Fox 4 above-named partics, through their attorneys of record, whose
5 . i
5 appearances have been hereinabove noted, that the deposition
6 . o . .
6 of Jerry Jarvis may be taken at this time and place, that is,
7 “
7 at the James Law Offices, Yankton, South Dakota, on the 2nd
8 .
8 day of May, 2017, commencing at the hour of 10:00 o'clock
9 . "
9 aumn.; said deposition taken before Wayne K. Swenson, a Notary
19 . iy .
10 Public within and for the State of South Dakota; said
11 .. .
11 deposition taken for the purpose of discovery or for usc at
1z . . . s
12 trial or for cach of said purposes, and said deposition may
i3 .
13 be used for all purposes contemplated under the applicable
14 . ey . .
14 Rules of Civil Procedure as if taken pursuant to written
15 . . s
15 notice. Insofar as counsel are concerned, the objections,
16 . .
16 except as to the form of the question, may be reserved until
17 . .
17 the time of trial.
18
18 JERRY JARVIS,
19 . s
19 called as a witness, being first duly sworm, deposed and
20 .
20 said as follows:
21
2] EXAMINATION BY MR. FULLER:
22
22 Q Would you statc your name, pleasc?
23 .
23 A Jerry Jarvis.
24
24 Q And, Jerry, what's your employment?
25
25 A Twork at Truxedo.
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1 that she didn't live here, or don't you recall? 1 the certificate of service and your invoice upon the --
2 Going back to Exhibit 4, May 14th is when I leamed that | 2 serving the Defendant, something to that effect?
3 she lived in Watertown. 3 A Yes, there would be letters that would come in with
4 If a law firm brings in a Summons and Complaint and 4 papers. The attorneys would try and provide the most
5 tells you it has to be served right away because of the 5 information on where that individual is staying so, 1
6 statute of limitations, is there anything special in 6  mean, we would attempt that address [irst.
7 writing that is entered on the form, Exhibit 4, or 7 Q But they don't rely on you to research the Defendant's
8 otherwise, that would tell the deputy you have to get 8 address?
9 this served right away? 9 A No.
10 I don't know. I do know we'd get papers from the clerk, |10 Q Is it common 1o get -- well, strike that.
Il there would be a due date on that, the deputy would 11 If a lawyer were concerned about a statute of
12 write -- we'd write it up in the top corner when to try 12 limitations issue or asks for your timely attention to
13 and get it served by. 13 do the service, is that something that's normally part
14 MR. FULLER: I'm about done. I just 14 of that enclosure letter?
15 want to talk to Wanda a second. 15 MR. FULLER: I'm sorry, I didn't
16 (At which time a recess was taken). 16 hear the question. Can you just ask it again, or have
17 Jerry, when you say that you check in the system for 17 it read back? I didn't hear the last part.
18 serving the papers, do you also pull up the driver's 18 Q When an attomey provides a letter with the paperwork
19 license of the person to be served? 19 for a service process and there is a
20 No. Can I cxplain? 20 time-is-of-the-essence issue or, you know, is asking for
21 Sure. 21 you guys to put this at the top of the list, do they
22 I didn't do that. Again, we check them in, they would 22 mention that in a letter, like, hey, the statute of
23 go to Deputy Woodmancy, being the civil deputy. He 23 lumitations falls on this date or real close, you know?
24 would do follow-up research, he would come out and go to]24 A I don't remember. I mean, it's possible, but I don't
25 the Teletype NCIC machine next to me, and then that's 25  remember.
Page 22 Page 24
1 when he would try and find information on them. So he 1 Q Not this letter, I'm saying generally?
2 did more research on trying to find individuals. 2 A I@don't know. I haven't read one forever. But, again,
3 The NCI Teletype machine, what's that? 3 usually it's just addressed to the sheriff what papers
4 It's a computerized system throughout the state, so it's 4 need to be served, who needs to be served, and when the
5 basically the communication to law enforcement. 5 court date is. And, again, that court date would
6 Warrants come across, we used it to -- we would use it 6 generally be put on our civil worksheet, Exhibit 4, to,
7 to verify -- if we were holding somebody, we would send | 7 you know, alert the deputy that, hey, we need to try and
8 a Teletype saying, do you want this person held? It's 8  get this served by this day.
9 just a way to communicate to different law enforcement 9 Q And you're tatking about custody matters or divorce,
10 agencies. 10 because there's end dates that that person has to be
11 All right. And would he have access to public i1 served so they know to be there on that date?
12 information -- I guess semi-public information about the {12 A Yes.
13 driver's licensc? 13 MR. FIDELER: That's it. That's all
14 Yes. 14 I've got.
15 All right. And that's one of the sources or resources 15 EXAMINATION BY MR. FULLER:
16 that he can look to as far as serving the papers? 16 Q When you get the papers and the lawyer's office gives
17 Yes. 17 you an address of the person to be served, as a matter
18 MR. FULLER: Okay. I think that's 18  of procedure Mr. Woodmancy also resorts to his resources
19 all the guestions I have. 19 with the NCI and the Teletype, correct?
20 MR. FIDELER: 1do have just a 20 A Yes.
21 couple. 21 Q As a matter of procedure?
22 EXAMINATION BY MR. FIDELER: 22 A That was procedure, yes.
23 When a lawyer normally or ordinarily delivers papers for |23 MR. FULLER: That's all the
24 process, do they give you an enclosure letter saying he 24 questions I have.
25 was last known to reside at this address, please forward 25 MR. DEIBERT: Would you waive the
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Page 13 Page 15
1 are being served. That's all we enter. 1 Q Who did?
2 Q All right. T understand that's all you enter, but -- 2 A It looks like Deputy 71J and 71K. Idon't recall who
3 A The only information I need to know to -- 3 the Deputy 71J was at the time.
4 MR. DEIBERT: Let him finish his 4 Q So looking at Exhibit 4, the worksheet, what do you --
5 question. 5 did you enter any information into Deposition Exhibit 4,
6 Q My question was, do you do anything beyond that,asfar | 6  the civil worksheet?
7 as reading the papers and learning what the papers are 7 A Tput35-14-2010 faxed to Codington County for service.
8 about? 8 Q And this is under civil notes, correct?
9 A No. 9 A Yes.
10 Q And so when the papers -- how did the Summons and 10 Q And the first entry is 4-24-10, correct?
11 Complaint come into the sherift's department? 11 A Yes.
12 A They were dropped off. 12 Q At 1956. That's what time?
13 Q Okay. Did -- were they dropped off with you or dropped {13 A 1don't know military time. 9:56?7 I don't know.
14 off with somebody clse? 14 MR. DEIBERT: Add 12.
15 A 1don't remember. 15 A Add 1272,
16 Q But, in any event, somehow they got there, right? 16 MR. DEIBERT: Twenty-one.
17 A Yes. 17 A Oh.
18 Q And did you talk to anybody in the sheriff’s department |18 Q So that's when the papers came in, or that's when he
19 as to who brought the papers in and what the 19  went out and tried to serve them?
20  instructions were? 20 A That's when the deputy attempted service.
21 A Idon't know. We get lots of papers in during the day. 21 Q Okay. And could you read the rest of that linc?
22 Attomeys, clerk of courts, state's attorney are coming 22 A Residents have, boy, lived, maybe, two years, seven-one
23 in every day bringing in papers so -- 23 L
24 Q So what you're telling me is you don't remember talking {24 Q And so what does that mean?
25 to anybody from Wanda Fox's office about the papers, but |25 A That the deputy attempted it, and whoever lived there
Page 14 Page 16
1 somgebody else in the department could have tatked to 1 has lived there for two years and it wasn't, it wasn't
2 somebody? 2 Chelsea Ewalt, is what I gather from it
3 A Yes. 3 Q Okay. Did you ever talk to this deputy about what he
4 Q And then in Paragraph 7 of your affidavit, Exhibit 5, 4 did and what this line meant?
5 you state that, when Defendant Ewalt did not come to the | 5 A No.
6 Yankton County Sheriff's Office with the week, your 6 Q And right now you don't know who that is?
7 affiant spoke with Defendant Ewalt, who indicated that 7 A No.
8 she was in Watertown, correct? 8 Q But the sheriff's department would know, right?
9 A Yes. 9 A Yes.
10 Q And so did you call her or did she call you or what? 10 Q And so the second line is 5-14-10, lives in Watertown
11 A I remember talking to either her mom or dad who said she |11 and goes to school there, and what's that number after
12 was living in Watcrtown, and that's when I -- T learned 12 that?
13 on the 14th, when it was stated on the civil worksheet, 13 A That's seven-one K.
14 that she was living in Watertown, possibly going to 14 Q That's the same deputy as --
15 school. 15 A That's a new deputy. That's Deputy Klimisch, I believe.
16 Q So up until May 14 -- you said the 14th. We're talking 16 Q Allright. And the previous line, that's seven-one
17 about May 147 17 what?
18 A May 14th, 2010. 18 A Seven-one J.
19 Q So up to May 14 you didn't know she was living in 19 Q Okay. And so Deputy Klimisch, on 5-14-2010, apparently
20 Watertown? 20  spoke to somebody?
21 A No. 21 A Yes.
22 Q Did you assume she was living in Yankton County? 22 Q Who did he speak to, to your knowledge?
23 A Yes. 23 A 1don't know.
24 Q Did you actually attempt the service of the papers? 24 Q Okay. And so how did it come to your attention, causing
25 A No. 25  you to write the next line?
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1 A Iremember talking to Chelsey, I don't know where the 1 Q Soafter you rcalized that she was going to school in
2 number come from, I don't know if the 661-3525 is her 2 Watertown, learning that on May 14, did you have any
3 number, but somehow I got ahold of Chelsey and she said | 3 contact with Wanda Howey-Fox's office or Wanda hersclf?
4 she was going to school in Watertown, so I called the 4 I -- the most I would have done is said that she was
5 Codington County Sheriff, asked them if they would serve | 5 going to schooling in Watertown, and we faxed them up
6  papers for us, I faxed them up there, and that's all I 6  therc.
7 did, I -- after we fax it, it gocs to that county for 7 Sa you did have contact with her?
5 service. 8 I would say yes, because that’s generally the
9 Q So the papers come in, at least according to Exhibit 4, 9 procedure. If we get a paper, we just call and say --
10 on April 24. Do you or the department do anything to 10 if they call and ask for an update we just say, so and
11 track this? In other words, okay, come in on the 24th. it so was served, so and so was not served, or the outcome
12 On the 25th or the 26th do you check to see if the 12 of the civil paper.
13 papers are served or they aren't served or what's going 13 Do you remember that, or are you saying that's the
14 on? 14 general procedure?
15 A Sergeant Woodmancy took care of that. He was always |15 I don't remember.  But general procedure, [ don't recall
16 following up civil papers. 16 it being in the book. This is generally the — what the
17 Q Allright. And that's his job, or part of his job? 17 attorney or the clerk of courts get back as - instead
18 A [ believe, yes. 18 of the civil paper it's the return of service.
19 Q Do you know if there was any follow-up on these papers |19 MR. DEIBERT: Let the record show
20 from April 24 until May 14? 20 the witness was referring to Exhibit, what is it, 57
21 A Idonot 21 Exhibit 4. Yeah, it would say return of service, and
22 Q And in the upper part of Exhibit 4 there is a heading, 22 then the box marked was returned unserved for the
23 returned unserved for the following reason, and then, 23 following rcason.
24 lives and goes to school in Watertown. Who wrote that? |24 I'm going to show this to you, Mr. Jarvis, but I wanted
25 A Sergecant Woodmancy, Scot Woodmancy. 25 to read -- I'm looking at the transcript of your
Page 18 Page 20
I Q Allright. You know, if an attorney's office brings in 1 testimony at trial and --
2 a Surmunons and Complaint and tells your people, you know, 2 MR. FULLER: Do you have an extra
3 this has to be served by a certain date because of the 3 copy, Doug? Or 1 can give him one.
4 statute of limitations, how do you handle that? 4 MR. DEIBERT: I think mine's marked
5 MR. DEIBERT: Object to the form of 5 up.
6 the question. Calls for speculation, conjecture. You 6 MR. FIDELER: What do you want,
7 can answer. Do you want 10 have the question rcad back? 7 Bill?
8 A Yes, pleasc. 8 MR. DEIBERT: Mr. Jarvis's trial
9 (At which time the question referred to was read back by 9 testimony.
10 the court reporter), 10 (Deposition Exhibit Number 6 was marked for
11 A Again, they're checked in, and then myself or, I 11 identification by the court reporter).
12 believe, him - or if it was just me it was just me, 12 I'll show you Exhibit 6, which is a copy of your trial
13 then =- it was just me. I would check themn in, and then 13 testimony. That's something you reviewed in preparation
14 I would hand this to Sergeant Woodmancy, or one of the 14 for your deposition, right?
15 other deputies, so they could go out and attempt 15 Yes.
16 service. 16 Turning to Page 4, you were -- starting at Line 13, you
17 Q And whether you handed it to Deputy Woodmancy, or 17 were asked the question, and what happened in this
18 another deputy, to serve, I mcan, would you explain to 18 case? Answer, we were unable to get her served. And --
19 them, we're dealing with a statute of limitations here 19 question, and do you know why? Answer, they said she
20 and we've got to get it served within a certain period 20 didn't live here. Question, they said she didn't live
21 of time? 21 here or she wasn't home? Answer, she wasn't home,
22 A 1 would say this just needs 1o be served right away, as 22 didn't live here. Question, do you know who said she
23 soon as we can. [ mean - 23 wasn't home? Answer, I do not. It's not -- just that's
24 Q Do you know whether you did that in this instance? 24 what was told by the deputy that went out for service.
25 A Idon’t know. 25 When did you learn that apparently the deputy was told
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William P. Fuller, being first duly sworn states:

L. I am one of the attorneys for Appellees Harmelink, Fox & Ravnsborg Law
Office and Wanda L. Howey-Fox.

2. Appellees’ Supplemental Brief included a typographical error on page 9.
Specifically, page 9 of the Supplemental Brief provides, in pertinent part, “And moreover,
the statute of repose commenced on April 29, 2013, as addressed herein.” This statement
should actually read, “And moreover, the statute of repose commenced on April 29, 2010,
as addressed herein.” Correct reference to April 29, 2010, as the date the statute of repose
commenced is included numerous times throughout Appellees’ Supplemental Brief. (See

Appellees’ Supplemental Brf. 12, 13, 14, 18, 19.)
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Appellee Yankton County, by counsel of record, joins in the Supplemental Brief
submitted by Appellees Harmelink, Fox & Ravnsborg Law Office and Wanda L. Howey-
Fox for all the reasons and authorities set forth therein. Excepted from this joinder is
anything relating to claims that the Yankton County Sheriff’s office was in any way
negligent in its handling of the Summons and Complaint, and attempted service thereof.
This includes but is not limited to the comments made in the Statement of the Facts, first
full paragraph, starting at the bottom of page 1 of Appellee Harmelink, Fox & Ravnsborg
Law Office and Wanda L. Howey-Fox’s Supplemental Brief, and continuing at page 2.
YCSO does not waive the right to oppose such claimed facts, should there be a trial of
this action.

The same applies to the argument at page 6 of the referenced Supplemental Brief,
including but not limited to the argument beginning at the second paragraph of page 6,
and continuing on page 7 of the Supplemental Brief.
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ARGUMENT

l. Allowing Defendant Howey-Fox to prohibit Robinson from using ABA
Formal Opinion 481 because it did not exist at the time of the alleged
negligent conduct would be unjust, prejudicial, and defeat the judicial
machinery, because Defendant Howey-Fox advanced the exact same
argument in the lower court, which was ultimately judicially accepted,
adopted, and utilized as the basis for the court granting the Defendant’s
Motion For Summary Judgment.

Defendant Howey-Fox claims that Robinson cannot avail herself of the American Bar

Association's Standing Committee on Ethics and Professional Responsibility, Formal
Opinion 481, issued on April 17, 2018 because “[this] April 2018 opinion was issued
years after the conduct at issue occurred and, therefore, the opinion is not applicable to
the attorney-client relationship between Howey-Fox and Robinson.” See, Appellee’s
Supplemental Brief, P.3.

Defendant Howey-Fox’s brief in support of her motion for summary judgment in the
lower court asserted that this Court’s holding in Pitt-Hart v. Sanford USD Medical Center,
2016 S.D. 33, 878 N.W.2d 406, decided on April 13, 2016 was applicable and outcome
determinative in our case. (S.R. 53) However, this case was filed on January 27, 2016,
which is almost three months before this Court handed down the Pitt-Hart decision.

However, Defendant Howey-Fox waited fifteen months until depositions were
completed before serving her motion to file an amended answer asserting the affirmative
defense of “statute of repose.” (S.R. 50). During that hearing, Defendant Howey-Fox’s
counsel admitted that he purposely did not plead the statute of limitations as an affirmative
defense because at the time of filing his answer, the continuous representation doctrine

applied and tolled the statute rendering the defense inapplicable to the case.
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Now, when the new law offered by Robinson is unfavorable to her position, Defendant
Howey-Fox claims that because the law did not exist during the time period complained of it
is not applicable or relevant to the underlying attorney-client relationship.

Defendant Howey-Fox’s then claims that the three-year legal malpractice statute
of limitation set forth in SDCL § 15-2-14.2 mandated that Robinson was required to bring
her malpractice action by April 29, 2013. According to Defendant Howey-Fox’s
testimony and admissions, she took the legal position that the statute of limitations ran
on June 29, 2010, which is inconsistent with the position that she is currently trying to
advance before this Court.

1. Defendant Howey-Fox had a duty to disclose her material error because
her personal interests in avoiding a potential malpractice suit tainted her
ability to perform the fiduciary duties owed to Robinson in pursuing and
protecting her best interests.

An attorney has an ethical duty to disclose to a current client material
malpractice/error committed during representation. Whether a lawyer must inform a
current client of malpractice depends only on whether the error is material. “Malpractice
errors exist along a continuum. “ABA Comm. on Ethics and Prof'l Responsibility, Formal
Op. 481, A Lawyer's Duty to Inform a Current or Former Client of the Lawyer's Material
Error (April 17, 2018). In that continuum, missing a statute of limitations has been ruled
at the far end of materiality because it prejudices the client's rights or claims. 1d. at 3, | 3
(citing 2015 N.C. State Bar Formal Op. 4, 2015 WL 5927498, at *2).

ABA Ethic’s Commission, Model Rule 1.4(b) places an obligation on attorneys to
“explain a matter to the extent reasonably necessary to permit the client to make an

informed decision regarding the representation.” SD Rule of Professional Conduct 1.4(b)

places the same obligation on attorneys. Defendant Howey-Fox had a professional and
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ethical obligation along with legal duties to inform her client, Robinson, of the material
error and potential consequences. Defendant Howey-Fox abused her position, as
Robinson’s attorney and fiduciary, to improperly influence Robinson into unknowingly
assuming needless risk through her actions in withholding essential information.
Robinson's ability to pursue a viable cause of action and meaningful recovery was placed
in an inferior position to that of Defendant Howey-Fox's personal interest in avoiding
malpractice.

SD Rule of Professional Conduct 1.7(2). Conflict of Interest: Current Clients
(a) Except as provided by paragraph (b), a lawyer shall not represent a client if the
representation involves a concurrent conflict of interest. A concurrent conflict of interest
exists if: (2) there is a significant risk that the representation of one or more clients will
be materially limited... by a personal interest of the lawyer. (emphasis added).

Negligent conduct of a lawyer in her representation of a client can give rise to a
separate tort claim for breach of fiduciary duty. How breach of fiduciary duty claims
coincide with violations of professional conduct rules was described by this Court as:

Unlike the disciplinary rules regarding negligent conduct, the ethics rules

concerning the fiduciary obligations commonly are cited by the courts in

civil damage actions regarding the propriety of the attorney's conduct. One

reason for this difference in usage is that the disciplinary rules concerning

the fiduciary obligations often are reasonably accurate statements of the

commons law.... Behrens v. Wedmore, 2005 S.D. 79, { 51.

This Court has held that both legal malpractice and breach of fiduciary duty
claims can be brought as separate causes of action in a single legal malpractice suit and
stem from the same negligent attorney conduct. A fiduciary relationship arises from the

attorney-client relationship. Chem-Age Industries, Inc. v. Glover, 2002 S.D. 122, 1 36

(citing Himrich v. Carpenter, 1997 S.D. 116, { 13). Defendant Howey-Fox breached her
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duty of undivided loyalty by withholding material information that Robinson required
before she could validly obtain informed to her proposed litigation strategy. As part of a
lawyer’s legal/fiduciary duty to keep a client reasonably informed about the status of a
matter, a lawyer should fully and promptly inform the client of significant developments,
including those developments resulting from the lawyer’s own errors. (SD Rule of
Professional Conduct 1.4(b)).

SD Rule of Professional Conduct 1.4(a) applies where a lawyer may have erred in
the course of a current client's representation. The Rule requires a lawyer to promptly
inform a client of any decision or circumstance with respect to which the client’s
informed consent may be required. Rule 1.4(a)(2) requires a lawyer to “reasonably
consult with the client about the means by which the client’s objectives are to be
accomplished.” Rule 1.4(b) requires a lawyer to “explain a matter to the extent
reasonably necessary to permit the client to make informed decisions regarding the
representation.” A lawyer may not withhold information from a client to serve the
lawyer's own interests or convenience. SD Rule of Professional Conduct 1.4 cmt. 5
(stating “the client should have sufficient information to participate intelligently in
decisions concerning the objectives of the representation and the means by which they
are to be pursued”).

Robinson satisfies every element required to establish a breach of fiduciary duty
claim against Defendant Howey-Fox and should be afforded her day in court to seek legal
redress for the wrongs commit against her. Defendant Howey-Fox’s continued negligent
representation was directly intertwined with her intentional withholding of information

material to her representation of Robinson and inability to maintain an absolute duty of



loyalty to her client by protecting Robinson’s best interests. Defendant Howey-Fox never
informed Robinson about the benefits, risks, and consequences of pursuing an appeal and
trial on residency at the expense of sacrificing any potential legal malpractice claim
Robinson had against Defendant Howey-Fox in the process.

Defendant Howey-Fox knew or reasonably should have known, that at this point,
her and Robinson’s interests divested as she had an inseparable personal interest in
ensuring that Robinson did not file a legal malpractice suit against her, which is an
obvious conflict of interest Defendant Howey-Fox's personal interest in attempting to
limit malpractice liability tainted her judgment and caused her to unilaterally adopt a
litigation strategy that was beneficial to one person, attorney Howey-Fox. it is hard to
digest the allegation that sacrificing Robinson’s malpractice claim was Defendant
Howey-Fox's attempt to protect Robinson’s best interests.

However, instead of disclosing the material malpractice and advising Robinson
that it would be in her best interests to seek an opinion from outside counsel, Defendant
Howey-Fox individually decided which litigation strategy she would advance with zero
input from Robinson. This exposed Robinson to unnecessary hazards of litigation without
her ever receiving any explanation about the risks and benefits of the litigation strategy
chosen by Defendant Howey-Fox. Robinson needed this information before she was able
to give informed consent to proceed down the legal turnpike chosen exclusively by
Defendant Howey-Fox. Defendant Howey-Fox also spins her attempts to shift the legal
liability for Robinson’s loss onto the Yankton County Sheriff’s Department by
substituting them for Ewalt, as further evidence of ingenious legal work and zealous

advocacy by Defendant Howey-Fox on Robinson’s behalf.



Defendant Howey-Fox’s final efforts to conceal her material error and prevent
Robinson from discovering that Defendant Howey-Fox’s true intentions in choosing this
litigation strategy were not pure, genuine, or client driven but personally motivated by
Defendant Howey-Fox’s desire to come up with a scheme to conceal her material
malpractice error long enough for the statute of limitations to expire on any underlying
legal malpractice claim.

Once that happened, Defendant Howey-Fox would drop the case like yesterday’s
mail and coincidentally that is exactly how things ended for Robinson. Defendant
Howey-Fox believed that she had successfully defeated Robinson’s right to bring a
malpractice claim against her by eating up the statutory limitations period during the
appeal, subsequent jury trial, motion to substitute parties, and lastly instilling a false
sense of hope in Robinson by claiming that she was filing a suit against the county.

I11.  The Leonard v. Dorsey & Whitney LLP, 553 F.3d 609 (8th Cir. 2009) case
thoroughly briefed and cited in Defendant Howey-Fox’s Supplemental
Brief is distinguishable from the current case.

Leonard v. Dorsey & Whitney LLP was a case that originated in Minnesota and
the 8th Circuit Court of Appeals applied Minnesota law to the facts of the case. The case
did not involve attorney neglect rising anywhere near the drastic and material error when
a lawyer fails to serve a defendant with the statutory limitations period. Rather, the case
involved an attorney error by processing a loan transaction without first obtaining
approval from the client. 1d. at 630. The 8th Circuit also looked at the participation
agreement and interpreted its language ultimately holding that “the language of the
participation agreement effectively negated the plaintiff’s justifiable reliance on Dorsey’s

representations. Under Minnesota law, negligent legal advice does not give rise to a
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claim for legal malpractice until the client suffers damages as a result. Leonard, 553 F.3d
at 630. The Court ultimately determined that the client could only be damaged if they
defaulted on the loans and the documents proved to be unenforceable. Since neither of
these two occurrences ever happened the client was not damaged and there was no
substantial risk that the law firm’s interests were adverse to those of the client in
subsequent litigation. Id.
Defendant Howey-Fox’s supplemental brief fails to mention that two paragraphs
earlier in the Leonard v. Dorsey & Whitney LLP opinion the Court states:
A classic example of a duty to advise a client of potential malpractice is a
lawyer who fails to file a lawsuit for a client within the limitations period.
See Restatement (Third) of The Law Governing Lawyers §20, cmt. ¢
(2000). The Restatement classifies this duty as part of the duty to keep the
client reasonably informed but mentions “the resulting conflict of interest
that may require the lawyer to withdraw.” Id. at 629. (emphasis added).
According to the Leonard v. Dorsey & Whitney LLP, Court, the underlying facts
of our case where an attorney fails to file a lawsuit within the limitations period is a
“classic example” of when an attorney has a duty to advise a client of her potential
malpractice. Robinson also respectfully disagrees with Defendant Howey-Fox’s claim
that once Attorney Fox let the statute of limitations expire on Robinson’s claim
“Robinson’s and Howey-Fox’s interests were aligned.” See, Appellee’s Supplemental
Brief, P.7. According to the Restatement, jurisdictional precedent, and other legal
authority, this is the point where the lawyer’s interests and the client’s interests divest to
such a degree that mandatory disclosure is required by the offending attorney.
IVV.  Because this Court denied Appellees’ Motion to Strike Appellant’s Reply
Brief and Motion For Permission to File Brief in Response any references

or cites to the related documents should be stricken as they are not part
of the record.
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Defendant Howey-Fox’s Supplemental Brief cites and quotes portions of text from
the Motion to Strike Appellant’s Reply Brief filed by the Appellees and corresponding
briefs, which was denied by this Court. There are quotes in the body of the brief and also
in some footnotes.! In footnote 5, Defendant Howey-Fox cites to Appellant’s Brief in
Opposition to Appellees’ Motion to Strike Appellant’s Reply Brief claiming that
Robinson argues she was unable to raise the issue or advance the legal theory to the
circuit court because the authority “did not yet exist” but Leonard v. Dorsey & Whitney
LLP, 553 F.3d 609 (8th Cir. 2009) “was in existence for years before Robinson
commenced her action against Howey-Fox.”

Robinson agrees that the Leonard case has existed since 2009 but does not see
how a Minnesota case, applying Minnesota law, that eventually made it to the 8th Circuit
Court of Appeals would be authoritative or hold any precedential weight to bind a South
Dakota Circuit Court. But if Robinson’s counsel should have known about the Leonard
case does the same not go for Attorney Howey-Fox as the case existed when she allowed
the statute of limitations to expire and the case specifically holds that such a material

error commit by an attorney requires disclosure of the malpractice to the client.?

1 Upon receiving this Court’s Order denying the Appellee’s Motions, Counsel for
Robinson called the SDSC Clerk’s office and asked if there was anything that he needed
to file or do to ensure that the brief attached as an exhibit to the Appellee’s Motion For
Permission to Reply to Appellant’s Brief in Opposition was not part of the record.
Counsel for Robinson was informed that because the Motions were denied nothing filed
related to those motions was part of the record and I need not do anything.

2 In the last paragraph of every section in Defendant Howey-Fox’s Supplemental Brief
she takes the position that “[t]he argument is, therefore, not properly before this Court.
This Court has, on countless occasions, held that arguments raised for the first time on
appeal are waived and will not be addressed or considered. Robinson is not going to
respond to those allegations other than to say when the South Dakota Supreme Court tells
an attorney to brief seven issues, he briefs those seven issues.

8
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V. Defendant Howey-Fox Admits in Her Supplemental Brief That the Statute
of Repose Commenced on April 29, 2013.

On page nine (9) of Appellees’ Supplemental Brief she states “[a]Jnd moreover, the
statute of repose commenced on April 29, 2013, as addressed herein. Robinson’s claims
remain time-barred.” Accepting Defendant Howey-Fox’s admission or concession,
establishes that Robinson’s claims are timely not time-barred. Robinson filed her
Complaint on Jan 27, 2016, which would make it timely filed with two months remaining
on the statute of repose.

CONCLUSION

Accepting the trial court’s decision equates to Attorney Howey-Fox receiving a
professional achievement award for her willful, wrongful, and repeated violations of the
very delicate, exacting, purely personal, and confidential character at the foundation of
the attorney client relationship, which mandates the highest level of fidelity and utmost
good faith.

This is a pivotal case in determining the future landscape of legal malpractice
precedent and ideal opportunity for this Court to put South Dakota at the tip of the spear
in protecting its citizens through concentrated efforts in policing our own. An opinion
cautioning practicing attorneys that if they chose to engage in conduct such as that
engaged in by Defendant Howey-Fox, they do so at their own peril, because allowing
attorneys to take advantage of their clients for personal gain will never be tolerated, let
alone adopted as the applicable standard of care in legal malpractice actions.

Accepting the standard advanced by Defendant Howey-Fox, would not only be
condoning but promoting attorney conduct intended to fraudulently conceal their material

errors commit while representing a client, just long enough for the statute to expire. This



Court should seize this opportunity to establish a standard that forbids and discourages
practicing attorneys from engaging in similar future attorney misconduct.

Analyzing the risks and benefits that each party is exposed to under the “Howey-
Fox representation strategy” compared to the “independent counsel strategy” clearly
identifies the conflict of interest and undisputable breach of fiduciary duty. Defendant
Howey-Fox, and future similarly situated attorneys, will be incentivized to put their own
personal interests or gain ahead of their loyalties and duty of utmost good faith owed to
their client. It was not only foreseeable but inevitable that Robinson would suffer the
ultimate prejudice and loss of her legal claim employing the “Howey-Fox representation
strategy.”

It is necessary for the Court to implement a jurisprudential standard that does not
reward attorneys for putting their own interests before that of their clients. It is also
necessary for the Court to issue a decision that does not provides slippery attorneys with
a roadmap on “how to get away with malpractice - deceive your client.” South Dakota
lawyers should take pride in being judged against a standard that is client centered and
strive to exceed that standard daily to restore the public's trust and confidence in our
profession. Implementing a standard that rewards attorney deception and misconduct to
conceal and foreclose a person’s only opportunity in receiving legal recourse against a
deceiving attorney does not advance this Court’s statement that “preservation of trust in
the legal professional is essential.” In re Discipline of Ortner, 2005 S.D. 83, { 27. “Only
by providing high quality lawyering can the integrity of the legal profession remain
inveterate and the confidence of the public and the Bar remain strong.” Id. The best

option to prevent and discourage attorney’s from engaging in similar misconduct in the
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future is to mandate and promote a lawyer’s duty of disclosure when they commit a
material error.

Defendant Howey-Fox breached her fiduciary and legal duties owed Robinson by
willfully concealing her alleged error and failing to disclose the material error to her
client. Defendant Howey-Fox owed fiduciary duties to her client, including that of utmost
good faith and undivided loyalty in protecting Robinson’s best interests. Defendant
Howey-Fox breached her duty of undivided loyalty by subordinating Robinson’s interests
to her personal interests in avoiding a potential malpractice suit. Appellant Robinson
respectfully requests this Court reverse the lower court’s granting Defendant Howey-
Fox’s motion for summary judgment and remand the case for a jury trial on the merits.

Respectfully submitted this 30th day of November 2018.

CHRISTOPHERSON, ANDERSON,
PAULSON & FIDELER, LLP

Qo

Casey W. Fideler

509 S Dakota Ave.
Sioux Falls, SD 57104
casey@capflaw.com

JOHNSON EIESLAND
EIESLAND & ROHL, P.C.

Robert J. Rohl

Robert J. Rohl

4020 Jackson Blvd., Ste 1
Rapid City, SD 57702
rir@johnsoneiesland.com
Attorneys for Plaintiff/Appellant
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