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PRELIMINARY STATEMENT 

 

Plaintiff/Appellant, Jill Robinson-Podoll f/k/a Jill Robinson-Kuchta, will be 

referred to as “Robinson”; Defendants/Third-Party Plaintiffs/Appellee, Harmelink, Fox 

& Ravnsborg Law Office and Wanda L. Howey-Fox, will be referred to as “Fox”; Third-

Party Defendant/Appellee, Yankton County, South Dakota, will be referred to as 

“Yankton County.” References to pleadings and other documents in the underlying 

record, Jill Robinson-Podoll f/k/a Jill Robinson-Kuchta vs. Harmelink, Fox & 

Ravnsborg, et. al., Yankton County Civil File No. 16-0079, will be supported by a 

citation to the settled record (“SR”).  The transcript of the July 17th, 2017, Motions 

Hearing - Motion to File Amended Answer, will be referred to as (“MHT”) followed by 

page and line number(s).  The transcript of the September 20th, 2017, Summary 

Judgment Hearing will be referred to as “SJT” followed by page and line number(s).   

JURISDICTIONAL STATEMENT 

Robinson appeals from the order granting Defendants/Third-Party Plaintiffs’ 

motion for leave to file amended answer entered by the trial court on September 20, 

2017, the trial court’s oral order granting Defendants/Third-Party Plaintiffs’ motion for 

summary judgment issued on September 20, 2017 and subsequent Judgment of Dismissal 

entered by the trial court on September 25, 2017. (SJT, 14:10-21), (SR-271). 

Defendants/Third-Part Plaintiffs’ noticed entry of the Judgment of Dismissal on 

September 25, 2017. (SR-273).  Robinson filed her Notice of Appeal on October 24, 

2017. (SR-277).  The Court has jurisdiction pursuant to SDCL §§ 15-26A-3(4); 15-26A-

4; 15-26A-6.  

 

https://www.westlaw.com/Document/NC480DE000A3011DCA70DD4F7C18D1D6E/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
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STATEMENT OF THE LEGAL ISSUES 

(1)  Whether Robinson was prejudiced by the trial court allowing 

defendants/third-party plaintiffs to amend their answer to include a 

previously unpled affirmative defense? 

 

The trial court held that there would be no prejudice to Robinson 

and allowed defendants/third-party plaintiffs to amend their answer to 

include the affirmative defense of statute of repose. 

 

Most relevant cases and authority: 
SDCL § 15-6-15(a) 

McDowell v. Citicorp Inc., 2008 S.D. 50 

Prairie Lakes Health Care Sys. v. Wookey, 1998 S.D. 99 

 

(2) Whether this Court’s ruling in Pitt-Hart overrules thirty years 

of legal malpractice jurisprudence holding that SDCL § 15-2-14.2 is a 

statute of limitation subject to the continuing representation doctrine?  

  

 The trial court held that the Pitt-Hart decision eliminated the 

continuing representation doctrine (adopted in 1988) and prohibits any 

circumstances that will delay or toll the commencement or running of 

SDCL § 15-2-14.2.   

 

Most relevant cases and authority: 

SDCL § 15-2-14.2 

Pitt-Hart v. Sanford USD Med. Ctr., 2016 S.D. 33  

Williams v. Maulis, 2003 S.D. 138 

Schoenrock v. Tappe, 419 N.W.2d 197 (S.D. 1988) 

 

STATEMENT OF THE CASE AND FACTS 

Robinson commenced the underlying legal malpractice action on January 27, 

2016 when Fox’s counsel returned Admissions of Service related to the Summons and 

Complaint. (SR-172, ¶ 1), (SR-10), (SR-11).  Robinson’s Complaint alleged professional 

negligence against Fox for failing to properly serve all defendants in order to preserve all 

legal claims held by her; failing to possess the knowledge and skill ordinarily possessed 

by attorneys in good standing engaged in handling personal injury claims in South 

Dakota; failing to use the care and skill ordinarily exercised under similar circumstances 

https://www.westlaw.com/Document/NB0AF51E00A3011DCBEF3CE174052014B/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/I6dae27933f0111ddb6a3a099756c05b7/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/I58e2a386ff4311d99439b076ef9ec4de/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/N6910AA000A3011DCBEF3CE174052014B/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/N6910AA000A3011DCBEF3CE174052014B/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/N6910AA000A3011DCBEF3CE174052014B/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/If4fc775a02ae11e6a795ac035416da91/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/I72043a45ff7011d99439b076ef9ec4de/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/I336c2729feb211d9bf60c1d57ebc853e/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
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by attorneys in good standing handling personal injury claims in South Dakota; failing to 

identify and locate all appropriate defendants in a timely and appropriate manner; failing 

to advise their client that handling her claim may require knowledge, skill, and expertise 

beyond that possessed by the Fox; failing to initiate a legal claim against all appropriate 

defendants within the statute of limitations; subordinating their client’s interests to the 

conflicting interests of the jointly represented bankruptcy trustee and estate; failing to 

refer their client to an attorney possessing the special knowledge, skill, and expertise 

required to handle her personal injury claim; failing to be diligent in an effort to 

accomplish the purposes for which they were employed; failing to properly preserve all 

of their client’s claims; failing to keep their client reasonably apprised of the status of her 

claim; failing to make reasonable efforts to settle their client’s claim; failing to inform the 

bankruptcy trustee of a potential legal malpractice claim against Fox resulting from their 

failure to serve a defendant before the statute of limitations ran on the underlying 

personal injury action resulting from an April 28, 2007 motor vehicle accident. (SR-2, ¶ 

32.)  

Fox provided Yankton County with the Summons and Complaint for service on 

the named defendants on April 23, 2010. (SR-2, ¶ 15.) April 23 was a Friday and only six 

days before the statute of limitations on the underlying personal injury action expired. 

(SR-2, ¶ 16.) However, Fox thought that the sixty (60) day extension provided by SDCL 

§ 15-2-31 for service of the summons and complaint applied because she placed the 

documents in the hands of the Sheriff’s Department in the county where the defendants 

resided. (Deposition of Wanda Howey-Fox, 40: 7-14.) If SDCL § 15-2-31 applied, the 

statute of limitation would not expire until June 29, 2010. (SR-172, ¶ 5.) 

https://www.westlaw.com/Document/N718398F00A3011DCBEF3CE174052014B/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/N718398F00A3011DCBEF3CE174052014B/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/N718398F00A3011DCBEF3CE174052014B/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
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Yankton County was able to serve Michelle Mitchell on April 24, 2010 but was 

unable to locate Chelsey Ewalt because she had moved to Codington County and no 

longer lived in Yankton County. (SR-2, ¶ 17-18.) The Codington County Sheriff’s 

Department eventually served Ewalt on May 25, 2010 in Watertown, South Dakota, after 

the statute of limitations had expired. (SR-2, ¶ 19.) The trial court granted summary 

judgment in favor of Ewalt on February 17, 2011 based on invalid service before 

expiration of the statute of limitations. On February 28, 2011, Fox filed a petition for 

discretionary appeal with the Clerk for the South Dakota Supreme Court. This Court 

issued an Order granting Fox’s petition for discretionary appeal on March 31, 2011. 

(Appeal #25912.) 

This Court considered the case on briefs on October 3, 2011 and issued an 

opinion on January 4, 2012. The opinion remanded the case back to the trial court for a 

jury trial to determine the county where Ewalt “usually or last resided” as that issue 

would control the application of SDCL 15-2-31 and the sixty-day extension period, 

which would determine whether the statute of limitations barred Robinson’s claim. Jill 

Robinson formerly known as Jill Robinson-Kutcha v. Michelle M. Mitchell and Chelsey 

A. Ewalt, 2012 S.D. 1, ¶ 15. 

A jury trial took place on February 11, 2013 and returned a verdict that 

determined Ewalt “usually or last resided” in Codington County not Yankton County. 

(SR-177, Ex. J), (SR-172, P.3 ¶ 2.) The trial court granted summary judgment in Ewalt’s 

favor and issued a judgment of dismissal on April 5, 2013. (SR-177, Ex. M at P. 4.) 

 Robinson commenced the underlying legal malpractice action on January 27, 

https://www.westlaw.com/Document/N718398F00A3011DCBEF3CE174052014B/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/Iea1a2ba7382311e18da7c4363d0963b0/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/Iea1a2ba7382311e18da7c4363d0963b0/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
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2016. The original Answer, to Robinson’s Complaint, filed by Fox contained four 

defenses but failed to raise any affirmative defenses including the statute of limitations. 

(SR-12, ¶ 6-8.) Robinson and Fox filed motions for leave of court to amend their 

complaint and answer. (SR-59), (SR-50.) Robinson sought to amend her complaint to 

include a claim of professional negligence against Fox for loaning a current client 

(Robinson) money and taking her diamond anniversary ring as collateral, which was 

worth far more than the $3,800 Fox had loaned Robinson. (SR-103, ¶ 32 (m).) Fox 

sought to amend their answer to include the affirmative defense of statute of repose. (SR-

50.) The Court granted both parties’ motions to amend and issued an order on September 

9, 2017. (SR-267.)  

Fox filed a motion for summary judgment on August 22, 2017 and a hearing on 

that summary judgment motion was held on September 20, 2017. (SR-113), (SJT, 1:10-

11.) The trial court issued an oral bench ruling granting Defendants/Third-Party 

Plaintiffs’ motion for summary judgment. (SJT, 14:10-21.) 

STANDARD OF REVIEW 

In reviewing a grant or a denial of summary judgment under SDCL 15-6-56(c), 

this Court must determine whether the moving party has demonstrated the absence of any 

genuine issue of material fact and showed entitlement to judgment on the merits as a 

matter of law. The evidence must be viewed most favorably to the nonmoving party and 

reasonable doubts should be resolved against the moving party. The nonmoving party, 

however, must present specific facts showing that a genuine, material issue for trial 

exists. This Court’s task on appeal is to determine only whether a genuine issue of 

material fact exists and whether the law was correctly applied. Keegan v. First Bank, 519 

https://www.westlaw.com/Document/N03F0A4D00A3111DCBEF3CE174052014B/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/Ib9e56ca1ff7411d99439b076ef9ec4de/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_595_610
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N.W.2d 607, 610-11 (S.D. 1994). 

It is well settled that “summary judgment is proper on statute of limitations issues 

only when application of the law is in question, and not when there are remaining issues 

of material fact.” Greene v. Morgan, Theeler, Cogley & Petersen, 1998 S.D. 16, ¶ 6, 575 

N.W.2d 457, 459 (citing Kurylas, Inc. v. Bradsky, 452 N.W.2d 111, 113 (S.D. 1990)). 

Generally, statute of limitations questions are left for the jury. Id. Summary judgment is 

therefore improper where there is a dispute of material fact which would affect the 

application of the statute of limitations. Schoenrock v. Tappe, 419 N.W.2d 197 (S.D. 

1988) (emphasis added). 

ARGUMENT   

I. The trial court erred when it ruled that Robinson would not be prejudiced by 

allowing the defendants/third-party plaintiffs to amend their answer to 

include the affirmative defense of statute of repose. 

 

The most important consideration in in determining whether a party should be 

allowed to amend a pleading is whether the nonmoving party will be prejudiced by the 

amendment. McDowell v. Citicorp Inc., 2008 S.D. 50, ¶16. The court should focus its 

inquiry on “whether the nonmoving party has a fair opportunity to litigate the new issue 

and to offer additional evidence if the case will be tried on a different point.” Id. 

A defendant ordinarily has a duty to plead any affirmative defenses and failure to 

do so will result in the defense being waived and barred. Prairie Lakes Health Care Sys. 

v. Wookey, 1998 S.D. 99, ¶ 29. This Court has long recognized that SDCL § 15-2-14.2 is 

a statute of limitation and an affirmative defense. See, Greene v. Morgan, Theeler, 

Cogley & Petersen, 1998 S.D. 16; Keegan v. First Bank, 519 N.W.2d 607, (S.D. 1994); 

Cooper v. James, 2001 S.D. 59. The original Answer filed by Fox does not raise the 

https://www.westlaw.com/Document/Ib9e56ca1ff7411d99439b076ef9ec4de/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_595_610
https://www.westlaw.com/Document/I89c69e85ff4211d99439b076ef9ec4de/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_595_459
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https://www.westlaw.com/Document/I5c131ff8ff6411d9bf60c1d57ebc853e/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_595_113
https://www.westlaw.com/Document/I5c131ff8ff6411d9bf60c1d57ebc853e/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
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statute of limitations or any other affirmative defense. (SR-12, ¶ 6-8). According to 

counsel for Fox, they intentionally did not raise the statute of limitations as an affirmative 

defense at the time of filing their Answer, because it did not apply according to the 

continuing representation doctrine. (MHT 4:19-21). 

The claimed change in law relied upon by Fox to support their motion to amend 

was handed down by this Court on April 13, 2016, less than two months after the Answer 

was filed in our case. However, Fox waited almost fifteen months after the holding in 

Pitt-Hart was issued before they filed their motion to amend. (SR-50.) Fox did not 

request leave of court to change a previously pled statute of limitations affirmative 

defense to that of a statute of repose but instead sought to amend their Answer to assert 

an entirely new affirmative defense, statute of repose. (SR-291, P. 2), (SR-53).  

Allowing Fox to wait almost fifteen months to amend their Answer to include the 

affirmative defense of statute of repose based on a claimed change or clarification in law 

that occurred only two months after filing their original Answer, was unduly prejudicial 

to Robinson as evidenced by the trial court’s subsequent ruling granting Fox’s motion for 

summary judgment based on the statute of repose. Fox’s attempted reliance and offered 

application of Pitt-Hart to our case is not the form of “justice” the legislature intended 

when it passed SDCL § 15-6-15(a).  

 

 II. Pitt-Hart’s application to legal malpractice claims should avoid   

 manifest injustice.  

 

 “[T]he analysis of our previous malpractice cases remains largely undisturbed.”  

Pitt-Hart v. Sanford USD Med. Ctr., 2016 S.D. 33, ¶ 26.  The ramifications of the trial 

court’s findings are substantial and make this Court’s statement immediately above 

https://www.westlaw.com/Document/NB0AF51E00A3011DCBEF3CE174052014B/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/If4fc775a02ae11e6a795ac035416da91/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
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untrue.  Ceasing application of the continuing representation rule abrogates thirty years of 

prior legal malpractice precedent.  See, Schoenrock v. Tappe, 419 N.W.2d 197, 200 (S.D. 

1988) (holding “that the continuous treatment doctrine applies not only to medical 

malpractice actions but is also extended to legal malpractice actions”).  The trial court’s 

failure to effectively analyze the case under the continuing tort doctrine sets the stage for 

future injustice against the public by attorneys.  If the trial court’s findings are affirmed, 

legal malpractice suits must be filed prior to maturation and validity, resulting in a flood 

of unnecessary legal malpractice litigation.      

 A. The Continuing Representation Doctrine Saves Robinson’s Claim 

 

 In 1988, this Court was confronted with whether the continuing representation 

doctrine should be applied to prevent the “statute of limitations” from running in a legal 

malpractice case.1 Schoenrock, 419 N.W.2d at 199-200.  The Court held that the 

“continuous treatment doctrine” applies not only to medical malpractice actions, but also 

extends to “legal malpractice actions.”  Id. at 200. The Schoenrock Court analyzed SDCL 

§ 15-2-14.2, identical in 2018 as it then existed in 1988, and concluded it was an 

“occurrence rule” holding that the continuing representation doctrine could apply to 

prevent it from running until legal representation ceases.  Id. (citing Wells v. Billars, 391 

N.W.2d 668 (S.D. 1986)).   

 Thirteen years later, this Court reiterated its adoption of the “continuing treatment 

doctrine” in determining the applicable limitation period in a legal malpractice action.  

Cooper v. James, 2001 S.D. 59, ¶ 9 (citing Shoenrock, 419 N.W.2d at 200).  The Cooper 

                                
1 It must be noted that the Court in Pitt-Hart clearly articulates that the medical malpractice statute is a 

“statute of repose.”  Pitt-Hart, 2016 S.D. 33 at ¶ 21.   
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Court relied upon the rule set forth in Green v. Morgan, Theeler, Cogley & Petersen., 

1998 S.D. 16, ¶ 13.  The Court held that the continuous representation doctrine in a legal 

malpractice action applies when: 

Clear indicia of an ongoing, continuous, developing, and dependent 

relationship between the client and the attorney.  This relationship is one 

which is not sporadic but developing and involves a continuity of the 

professional services from which the alleged malpractice stems.  

Furthermore, the application of this doctrine should only be applied where 

the professional's involvement after the alleged malpractice is for the 

performance of the same or related services and is not merely continuity 

of a general professional relationship.  

 

Green v. Morgan, Theeler, Cogley & Petersen, 1998 S.D. 16 at ¶ 16 (citing Keegan v. 

First Bank, 519 N.W.2d 607, 613 (S.D. 1994)).     

 “To affirm the grant of summary judgment, we must be convinced that no genuine 

issue of material fact exists that the professional service had been terminated or that no 

services were rendered that stemmed from the alleged malpractice.” Cooper, 2001 S.D. 

59 at ¶ 10.  The continuing representation doctrine applies favorably to Robinson’s claim.  

If the Court extends application of the Continuous Representation Doctrine to this claim, 

it must survive.   

 On April 28, 2007, Robinson was involved in an automobile accident.  Defendant 

Fox was retained to represent Robinson.  At the time, Defendant Fox was a Partner of the 

Harmelink, Fox & Ravnsborg Law Firm.  On Robinson’s behalf, Defendant Fox 

demanded $250,000 in damages in the Complaint filed against Defendant Ewalt.  “The 

three-year statute of limitations for Robinson’s personal injury action ran on April 29, 

2010.” Robinson v. Mitchell, 2012 S.D. 1, ¶ 13 (citing SDCL 15-6-6(a)).  Defendant Fox 

failed to serve the proper Defendant “within the statute of limitations.” Robinson, 2012 

S.D. 1 at ¶ 13.  This Court, however, remanded the case because the determination of 

https://www.westlaw.com/Document/I89c69e85ff4211d99439b076ef9ec4de/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
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where the Defendant “usually or last resided” was a jury question, which controlled the 

application of SDCL§ 15-2-31.  Robinson, 2012 S.D. 1 at ¶ 15.   

 On February 11, 2013, the jury determined the issue of Defendant Ewalt's 

residence unfavorable to Robinson. (SR-177, Ex. J.)  Robinson did not get the benefit of 

SDCL § 15-2-31 or its sixty-day time extension, and she forever lost her claim against the 

proper party due to Defendant Fox’s failure to timely file her claim and serve the proper 

party or parties in the statutory prescribed fashion.  Defendant Fox’s negligence was not 

determinable until the jury verdict issued on February 11, 2013.  At a minimum, all 

representation of Robinson by Defendant Fox, until February 11, 2013, stemmed from 

her professional negligence.  Worthy of note, Defendant Fox represented Robinson until 

February 12, 2015, the date Judge Eng signed an Order Granting Motion to Withdraw as 

Attorney for Plaintiff in Yankton County Civil File No. 10-242. (SR-177, Ex. J.) 

 Robinson filed suit against Defendant Fox on January 27, 2016, within three years 

of the date that Fox’s negligence was determined to have occurred. Robinson alleges that 

Defendant Fox’s professional negligence caused her injury, namely she has been forever 

barred from bringing her personal injury suit and recovering her damages sustained due 

to Defendant Fox’s malpractice, i.e. failing to file suit in timely manner.   

 The trial court’s ruling is confusing, but it expressly grants Fox’s argument that 

Plaintiff's claims against Defendant Fox are time-barred.  The court did not produce 

Findings of Fact and Conclusions of Law, a Memorandum Decision, nor any other 

memoranda articulating its rationale.  The trial court found, via an oral finding in Court, 

“I agree with the argument of Mr. Fuller that the occurrence was properly articulated in 

his brief and in his argument to the Court.  I’m going to grant judgment at this time for 

https://www.westlaw.com/Document/N718398F00A3011DCBEF3CE174052014B/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/Iea1a2ba7382311e18da7c4363d0963b0/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_4509_at+
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both the Defendant Howey-Fox, et al, and the Yankton County.” SJT 15: 18-22.  Mr. 

Fuller, argues that the professional negligence action must have been brought by 

Robinson on April 29, 2013.  (SR-117, P. 6, ¶ 1.)  If this Court finds that the statute ran 

on April 29, 2013, as argued by Fox, precedent will be set requiring potential plaintiffs to 

file suit before, or shortly after, a claim is even viable. Defense counsel will attack these 

suits with motions to dismiss alleging the claim is not ripe because the elements of the 

underlying cause of action are not satisfied. 

 The trial court in adopting Fox’s argument(s), is convinced that the Pitt-Hart 

decision forever prohibits the application of the continuing representation doctrine in a 

professional negligence case under any circumstances.  However, the Pitt-Hart Court 

does apply the facts of the case to the continuous-treatment rule: 

Even if the [continuous-treatment] rule did apply, it is undisputed that Pitt-

Hart received treatment from two providers unaffiliated with Sanford - let 

alone the same physician or clinic -- after his discharge from Sanford on 

November 13, 2009.  Therefore, the continuous treatment rule cannot toll 

SDCL 15-2-14.1’s two-year period of repose, nor should it under the facts 

of this case. 

 

Pitt-Hart, 2016 S.D. 33 at ¶ 24.  Although application of the continuing-treatment rule in 

Pitt-Hart resulted in not tolling SDCL §15-2-14.1, the fact that this Court undertook its 

analysis bolsters Robinson’s argument, i.e. the continuing representation doctrine is not 

forever foreclosed from application.  In this case, engaging in similar analysis can only 

yield a result that tolls SDCL § 15-2-14.2. 

 Fox, and trial court in adopting Fox’s arguments, put a lot of stock in the fact that 

SDCL § 15-2-14.1 “is an occurrence rule, which begins to run when the alleged negligent 

act occurs, not when it is discovered.” (SR-117, P. 4, ¶ 1.)   (citing Pitt-Hart, 2016 S.D. 

33 at ¶ 19).  Dating back to 1988, when this Court first adopted the continuing 

https://www.westlaw.com/Document/If4fc775a02ae11e6a795ac035416da91/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
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representation doctrine, the Court also found that SDCL § 15-2-14.2 was an “occurrence 

rule”.  See, Schoenrock, 419 N.W.2d at 199-200.  None the less, for the past 30 years this 

Court has consistently applied the continuous representation doctrine when analyzing 

whether a legal malpractice case is time-barred.2  Robinson’s case presents a set of facts 

demonstrating a “clear indicia of an ongoing, continuous, developing, and dependent 

relationship between the client and the attorney ...” Schoenrock, 419 N.W.2d at 201.  

Robinson’s case also meets the requirements of the continuous representation doctrine as 

further qualified in Bosse v. Quam, 357 N.W.2d 8 (S.D. 1995).           

 B. The Trial Court’s Failure to Apply the Continuing Tort Doctrine  

  Promotes Future Injustice to the Public by Attorneys 

 

 In the event the Court decides to foreclose application of the continuing 

representation doctrine, the continuous tort doctrine still applies to save Robinson’s cause 

of action.  If the facts of this case do not delay the statute from commencing or toll its 

running, attorneys are provided with a roadmap to commit malpractice and avoid liability 

at the expense of their clients.  “While the continuous-treatment rule does not apply to a 

statute of repose, the continuing-tort doctrine does.” Pitt-Hart, 2016 S.D. 33 at ¶ 26.  One 

of the torts alleged by Robinson was not completed, at the earliest, until February 11, 

2013, the date the jury decided Defendant Fox failed to comply with SDCL § 15-2-31.  

“When the cumulative result of continued negligence is the cause of the injury, the statute 

of repose cannot start to run until the last date of negligent [representation].” Id. (citing 

Cunningham v. Huffman, 609 N.E.2d 321, 325 (Ill. 1993); Wells v. Billars, 391 N.W.2d 

                                
2 Williams v. Maulis, 2003 SD 138; Cooper v. James, 2001 SD 59; Green v. Morgan, Theeler, Cogley & 

Petersen, 1998 SD 16; Keegan v. First Bank, 519 N.W.2d 607 (S.D. 1994); Kurylas, Inc. v. Bradsky, 452 

N.W.2d 111 (S.D. 1990); and Schoenrock v. Tappe, 419 N.W.2d 197 (S.D. 1988).   
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668, 672 n.1 (S.D. 1986)). 

 In Schmiedt v. Loewen, this Court articulated in a medical malpractice case, that if 

the negligence involves a continuing tort involving a continuing injury, the statute of 

limitations does not begin to run until the wrong terminates. 2010 S.D. 76, ¶ 11 (citing 

Alberts v. Giebink, 299 N.W.2d 454, 456 (S.D. 1980)).  “In Beckel, we stated that the 

continuing tort theory is ‘one exception,’ under which the statute of limitations does not 

begin to run until the wrong terminates.”  Schmiedt, 2010 S.D. 76 at ¶ 13 (citing Beckel v. 

Gerber, 1998 S.D. 48, ¶ 10).   

 In our case, the wrong did not terminate and the occurrence did not exist until 

February 11, 2013, i.e. the date the jury decided Defendant Fox failed to comply with 

SDCL § 15-2-31.  From this date, Plaintiff had three years to commence her cause of 

action, which she complied with.  How can our legal system require Robinson to pursue a 

legal malpractice case before the door to her personal injury claim was legally shut?  

Moreover, how can our legal system require Robinson to pursue a legal malpractice case, 

much less find a lawyer willing to take the case before the claim was even viable.  Prior 

to the jury determination, Robinson was unable to prove the four elements requisite to 

prevail on a legal malpractice claim.3     

 Unlike medical malpractice, legal malpractice is not as immediately apparent.  An 

                                
3 To establish legal malpractice, the plaintiff must prove: 

 

 1) the existence of an attorney-client relationship giving rise to a duty;  

 2) that the attorney, either by an act or a failure to act, violated or breach that duty;  

 3) that the attorney's breach of duty proximately caused injury to the client; and  

 4) that the client sustained actual injury, loss or damage. 

 

Grand State Prop., Inc. v. Woods, 1996 SD 139, ¶ 15 (citing Haberer v. Rice, 511 N.W.2d 279, 284 (SD 

1994)). 

https://www.westlaw.com/Document/I9af4c183fea911d9bf60c1d57ebc853e/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_595_672+n.1
https://www.westlaw.com/Document/I24f1b842c72611df84cb933efb759da4/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/I24f1b842c72611df84cb933efb759da4/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/I086c4b2cfeb911d98ac8f235252e36df/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_595_456
https://www.westlaw.com/Document/I8d2e5668ff4911d983e7e9deff98dc6f/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/I24f1b842c72611df84cb933efb759da4/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_4509_at+
https://www.westlaw.com/Document/I8d2e5668ff4911d983e7e9deff98dc6f/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/I8d2e5668ff4911d983e7e9deff98dc6f/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/N718398F00A3011DCBEF3CE174052014B/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/Ia9281aa5ff4e11d99439b076ef9ec4de/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/Icbf638f3ff5311d9b386b232635db992/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_595_284
https://www.westlaw.com/Document/Icbf638f3ff5311d9b386b232635db992/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_595_284
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untrained layperson can readily identify injury caused to them by medical malpractice. 

The injury could result from an operation on the wrong body part, a hospital fall, failure 

to completely suture a wound resulting in injury or death, etc.  Conversely, an untrained 

layperson is unable to recognize the precise moment their attorney acted negligently.  

How can we expect the public to recognize that a legal malpractice claim potentially 

exists, while the issue giving rise to the potential claim is still being litigated - before the 

claim is even viable?  Just like leaving a foreign object in the medical malpractice sense 

triggers the continuing tort doctrine, so to should ensuing litigation, appeals, and trials 

caused by an attorney’s negligence trigger its application in the legal malpractice context.  

See, Schmiedt, 2010 S.D. 76, at ¶ 16 (considering whether a hemoclip was a foreign 

object triggering the continuing tort doctrine).   

 The fact Defendant Fox was under a legal duty to try to a local jury whether she 

complied with SDCL § 15-2-31 is continued negligence and only required as a result of 

her past negligence.     

The next decision, Schoenrock, supra, is important because it notes that 

the act or omission begins the running whether the act could have been 

later cured or not.  Of course, an attorney is under a duty to correct the 

act because he or she is continuing to represent the client on the same 

matter then the statute of limitations is tolled.    

 

Kurylas, Inc. v. Bradsky, 452 N.W.2d 111, 115 (S.D. 1990) (emphasis added).  The date 

Defendant Fox’s representation stemming from the malpractice ended is the date the 

statute of repose commences, which is February 11, 2013 at the earliest.   

 C. If the Trial Court’s Ruling is Affirmed, the Ramifications to Current 

Jurisprudence will be Wide Sweeping.  

 

 The trial court's decision, if affirmed, will result in wide sweeping change to 

professional negligence law, as well as the duties and obligations of an attorney to their 

https://www.westlaw.com/Document/I24f1b842c72611df84cb933efb759da4/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_4509_at+
https://www.westlaw.com/Document/N718398F00A3011DCBEF3CE174052014B/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/I336c2729feb211d9bf60c1d57ebc853e/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/I5c131ff8ff6411d9bf60c1d57ebc853e/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_595_115
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client.  Recall, this Court stated, “the analysis of our previous malpractice cases remains 

largely undisturbed.”  Pitt-Hart v. Sanford USD Med. Ctr., 2016 S.D. 33, ¶ 26. If true, 

this Court should reverse the lower court’s ruling as the failure to do so will largely 

disturb long standing prior malpractice jurisprudence.4 

 If the lower court is affirmed, South Dakota attorneys will now be obligated to 

counsel their clients to file malpractice cases before the cause of action even exists.  If 

Fox’s argument(s) are accepted, Robinson would have been compelled to file her 

malpractice case largely before she could even satisfy the elements required for a 

professional negligence claim.  Specifically, Robinson would have been unable to prove 

elements 2, 3, and 4 of her malpractice case had she filed suit on or before April 29, 2013 

as proposed by Fox.  (SR-117, P. 6, ¶ 1.); see also, Grand State Prop., Inc. v. Woods, 

1996 S.D. 139, ¶ 15.  Of course, this matter becomes even more complicated when 

analyzing whether an attorney can lawfully (much less practically) file a malpractice case 

against a fellow professional when unable to satisfy the required cause of action elements 

without reliance on future speculation.         

 Affirmation of the trial court’s ruling will result in a floodgate of litigation, or 

alternatively, the public’s loss of a legal remedy for wrongs forced upon them that are 

worthy of a legal recourse.  As demonstrated by the facts of this case, Robinson 

apparently should have been counseled by Defendant Fox to seek outside malpractice 

representation on or about April 29, 2010.  This being the date that Fox alleges she 

                                
4 The continuous representation doctrine was first recognized in the area of medical malpractice.  The 

continuing treatment rule in the medical malpractice area was accepted in Alberts v. Giebink, supra, and 

more fully developed in Wells v. Billars, 391 N.W.2d 668 (S.D. 1986).  Schoenrock, supra, was the case 

which adopted the medical continuing treatment doctrine and extended it to legal malpractice actions.   

Kurylas, Inc. v. Bradsky, 452 N.W.2d 111, 115 (S.D. 1990). 

https://www.westlaw.com/Document/If4fc775a02ae11e6a795ac035416da91/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/Ia9281aa5ff4e11d99439b076ef9ec4de/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/Ia9281aa5ff4e11d99439b076ef9ec4de/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/I086c4b2cfeb911d98ac8f235252e36df/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/I9af4c183fea911d9bf60c1d57ebc853e/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/I336c2729feb211d9bf60c1d57ebc853e/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/I5c131ff8ff6411d9bf60c1d57ebc853e/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_595_115
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engaged in “the last culpable act or omission.” If the lower court is affirmed, Robinson 

would have been required to file her malpractice suit against Fox by April 29, 2013.  (SR-

117, P. 6, ¶ 1.)   Recall that the jury did not determine that Fox failed to comply with 

SDCL § 15-2-31 until February 11, 2013.  According to the trial court, Robinson had 77 

days to file her malpractice suit (time between February 11, 2013 to April 29, 2013) from 

the date the claim became viable, i.e. February 11, 2013.  In any event, this case certainly 

demonstrates it is not beyond the realm of plausibility that prospective malpractice 

litigants will have to file suit before their claim is viable.   

 Robinson’s case further demonstrates, going forward, that attorneys will need to 

counsel clients to investigate malpractice lawsuits against them prior to viability.  

Whenever there is an unfavorable ruling for an attorney’s client, regardless of access to 

future courts to effectuate/request redress, are we placing an affirmative duty on attorneys 

to advise clients to seek malpractice counsel?  Would competent malpractice counsel 

consider taking the case if it is not currently viable?  Would competent malpractice 

counsel file and preserve a malpractice case if unable to prove the required elements 

without speculating as to future occurrence(s)?  If a malpractice attorney agrees to take 

the case pre-viability, would the original attorney (maybe negligent) still be required to 

represent the client in an effort to obtain a future favorable ruling/judgment/order that 

kills the case? Would litigants, like Robinson, lose access to meaningful justice because 

the facts entitling her to legally justified relief were delayed due exclusively to the actions 

of their legal counsel, like attorney Howey-Fox?  Affirmation of the trial court’s ruling 

results in wide scale interruption of long standing professional negligence jurisprudence.  

Robinson presents this Court with a set of facts which easily demonstrate the irrational 

https://www.westlaw.com/Document/N718398F00A3011DCBEF3CE174052014B/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
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results which will ensue if the trial court is affirmed.     

CONCLUSION 

 The statute of limitations or repose, whether tolled or delayed, did not begin to 

run, or commence until at least February 11, 2013.  Long standing legal precedent 

unanimously confirms that Robinson should be given her day in court.  The devastating 

effects that affirmation of the trial court's ruling will have are overwhelming, far 

reaching, and detrimental to the interests of the public.  Either the continuous 

representation doctrine or the continuing tort doctrine provide this Court with the 

rationale necessary to save Robinson’s cause of action and reverse the trial court’s ruling.            

 Respectfully submitted this 6th day of April 2018.  

CHRISTOPHERSON, ANDERSON,  

PAULSON & FIDELER, LLP 

 

 

     /s/ Casey W. Fideler                          

     Casey W. Fideler 

     509 S Dakota Ave. 

     Sioux Falls, SD 57104 

     casey@capflaw.com 

 

JOHNSON EIESLAND LAW OFFICES, P.C. 

 

 

     /s/ Robert J. Rohl     

     Robert J. Rohl 

     4020 Jackson Blvd. 

     Rapid City, SD 57702 

     rjr@johnsoneiesland.com 

      

Attorneys for Plaintiff/Appellant 
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STATE Of SOUTH DAKOTA FILED IN CIRCUIT COURT 

COUNTY Of Y ANK'l ON ; SS $£\l 2 2 7.\1\? FIRST JUDICIAL CIR CU II 

o-o-o-o-o-o-o-o-o-o-o-o-o-o-o-o-o-o-o-o- ()oci<;( .:.c~~~ ~cfte11\\ ,o I 
urtlud101

' 66 CJV 16-000079 

JILL ROBINSON-PODOLL f/k/a JILL 
ROBINSON-KUCHTA, 

Plaintiff, 

vs, 

HARMELINK, FOX & RA VNSBORG 
LAW OFFICE and WANDA L HOWEY
FOX, 

vs. 

Defendants/Third-Party 
Plaintiffs, 

YANKTON COUNTY, SOUTH DAKOTA, 

Third-Party Defendant, 

o-o~o-o-o-o~o-o-o-o-o~o~o-o~o-o~o-o .. o-o-o-o~o-o 

ORDER GRANTING 
DEFENDANTS' !THIRD-PAR TY 

PLAINTIFFS' MOTION FOR 
LEA VE TO FILE AMENDED 
ANSWER AND PLAINTIFF'S 

MOTION TO AMEND 
COMPLAINT 

A hearing on Dcfcndants'/Third-Party Plaintiffs' Motion for Leave to File 

Amended Answer, as well as a hearing on Plaintiff's Motion to Amend Complaint took 

place on July I 7, 2017, at 3:30 run,, at the Minnehaha County Courthouse, the Honorable 

John R, Pekas presiding. All parties appeared through their respective counsel of record. 

The Court has reviewed the parties' filings and submissions, heard arguments of 

counsel, and for good cause appearing it is hereby 

ORDERED that: 

A1 



66 CIV. 1&-/JOQ(i?9 
Oid1:r Gn.rniing Dt.:frndams'tHiitd-i'arty P!air!lilfa' Mo1ion f(ir U:~1•c rn Flk Amt11<JN An5wcr ;wd l'!am1ill's :.101mn !Q Amend C{!fnphunt 

L Defendants'/Third-Party Plaintiffs' Motion for Leave to File Amended 

Answer is GRANTED 

2, Plaintiff's Motion to Amend Complaint is GRANTED, 

BY THE COURT: 

-----~?~--The Honorable John R, Pekas 
Circuit Court Judge 

ATTEST: 1 · s, C 

By~1):t:'.-____ _ 
Deputy 
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STATE OF SOUTH DAKOTA 

COUNTY OF YANKTON 

o-o-o-o-o-o-o-o-o-o-o-o-o-o-o-o-o-o-o-o-o-o~o-o 

JILL ROBJNSON-PODOLL f/k/a JILL 
ROBINSON-KUCHTA, 

Plaintiff, 

VS, 

HARMELINK, FOX & RA VNSBORG LAW 
OFFICE and WANDA L. HOWEY-FOX, 

vs. 

Defendants/Third-Party 
Plaintiffs, 

YANKTON COUNTY, SOUTH DAKOTA, 

Third-Party Defendant. 

o-o-o-o-o-o-o~o-o~o-o-o-o-o-o-o-o-o~o-o~o-o-o-o 

66 C!V. 16-000079 

JUDGMENT OF DISMISSAL OF 
DEFENDANTS/THIRD-PARTY 

PLAINTIFFS AND THIRD-PARTY 
DEFENDANT 

A hearing on Defendants/Third-Party Plaintiffs', Harmelink, Fox & Ravnsborg Law 

011icc and Wanda L. Howey-Fox, Motion for Summary Judgment, with Joinder by Third-Party 

Defendant, Yankton County, South Dakota, was held on Wednesday, September 20, 2017, at 

2:30 p.m. at the Minnehaha County Courthouse in Sioux Falls, South Dakota, the Honorable 

John Pekas presiding. Plantiff appeared through counsel of record, Casey Fideler, 

Defendants/Third-Party Plaintiffs appeared through counsel of record, William Fuller, and Third-

Party Defendant appeared through counsel of record, Douglas Deibert. The Com1, having 

reviewed the parties filings and sub111issions, having heard argurnents of counsel, and for goo<l 

cause appearing, it is hereby 
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66CIV. 16-000079 
Judgm~nt of Dismissal of DcfCT1d1mis/Third·l'arty !'laintifh und 111ird-Par1y Dcknd<in\ 

ORDERED, ADJUDGED, and DECREED that Defendants/Third-Party Plaintiffs' 

Motion for Summary Judgment, with Joinder by Third-Party Defendant, is GRANTED on the 

merits, and with prejudice, with each party to bear their own costs. 

Dated: __ er I 2,_~, 2017. 

BY THE COURT: 

--- d p,___~---
The Honorable John Pekas 
Circuit Comt Judge 

A:rtgeha Clics, ~.?ierk 
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b CIV. l6-1JOGD79 

H;';;lVif'.1,l};,;, FPX ~ RIWIJSll<'>R(; 
J.MI GFF!U: .u.d \{i\NfJI•. ~ ;w;1£Y-

s [-'<)'(, 

){) 
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lB 

JI 

U0t"nd~lltH/7h1r'1 l'a•>JI 
Fi..d.~.t.if:e, 

'.'itr ~\.,-,p;.<::<~'·"" i\r,JoorY;l\, h1'LL''"" 1- VJd,;).,1, M.:0nwf~ 
d~ l,,""' 5i<O<M i''<1ll;,, 5<>U i< Odk<>\'.i1, 
ioy !\<-. ,:'~~cy W. Ftci"12:::, 

f<'r U\<o P1dnr.1ft; 

l'or :.h•1 Clde;.ddT<t" dld ?her·;:: P,nc.y 
Pla\ncitJ',,; 

'~~'h">ll, S.>Jd'ord, i •i,,ect. 1; Gi<t:::y 1 F\!-.l.'lr110y9 

~"-'"·'" s"uth \:~ko<-~, 

Wayne K. Swenson (605) 360-2379 

Condcnsclt! "' 

STIPULATION 

2 

3 It is stip11 lntcd and agm:d by and between 1he 

38 

3i! 

Hi 

Page 4 

4 abovc .. named parlies, through their attorneys of rer:ord, whose 

5 appC'lrana~s have been hcreinabovc noted, thnt the deposition 

6 of Wandn Ho-wey·Fox aiay be taken at this time nnd place, that 

7 is, at the Ja1ncs La\V Offices, Ynnkton, South Dakota, on the 

8 2nd day of tAny, 2017, cmnmcncing 11t the hour of 2:05 o'clock 

9 p.rn.; said deposition taken before Way110 K. Swcn~on, a Notary 

JO Puhl.ic within and for the State ,1f Soulh Dako1a; said 

l l deposition taken for the purpose of discovery or for use at 

12 trial or for each of said purposes, and said dcposition 1nay 

13 he used for all purposes contc1nplate--Ai under th; applicable 

14 Rule)). of Civil Proccdnrc as if !akcn punnant to ·written 

I ."i notice_ 1nsofar as counsel arc conccrrn.:d, the objections, 

16 except as lo the fonn of the question. nwy be reserved until 

I 7 the tin1e of trial. 

18 WAN!JA HOWEY-FOX. 

l9 

20 

2t 

called as a witnc!:::S, being first duly sworn, dL'J)Oscd and 

said as follows: 

EXAM!NATIOK HY MR DEIBERT: 

Yon arc \Vanda Howcy"Fox. the I)(;fcndant and Third-Party 

Plnintiff in ihis case? 

\Vere ym1 ndrnitled !o firs1 admitted? 

Paue I D Page 4 
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Robinson-Podoll v. Howey-Fox, ct al. Condcnsclt! "'' Wanda Howey-Fox 
Page 37 r----·-· ----------------·;;;;~~- 191 

typo Child custody, co1111n,i, cluld custody, co1nn1a, I ! A It appears to be the sa1ne docu1ncnt in bigger than potnt 

VlS1tat1on and propcriy si.::ttlemcnt agreeincnt filed July 2 ()-four pnnt 

7, 2000, it looks like, '8, in Jill Robinson-l(uchta I Q l_-'.xhibit 16, do you recognize that? 

versus Randall R. Kuchta. 1 4 /\ Yup. 

~::;l~~i~a'.'.'.';\:i~si~~:l~t~1~~~;! over so··· no, it's 1

11 

~ ~ ~~~~~a~ ~~):1:~?an c1nail froin sorncbody. 
2009. The ro;ignalurc page says 2009. 7 Q B\ng,cr? 

()kay, ls that date after the hank1uptcy petition was 8 A It says Steve Binger, but T don't know that to be hi.111 

filed? ! 9 but1 okay, to ine, and it says subjcci, lawsuit versus 

\Vcl!, yeah, the bankruptcy petition was filed on August 1
1' _!O ChdS(y Ewalt. 

8 .. ,. or on August -- in August of 2008. I think it was ll Q And \\'hat's··· is there son1c han<hvriting in the upper 

the 3rd, but 1'1n not .sure f 12 right-hand corner? 

2 

4 

5 Q 

6 A 

7 

8 Q 

9 

JO A 

JJ 

12 

So Jill wouk!n't gel any proceeds fro1n the scttlcn1ent of !

1

13 A Yup. 

any -· _ 14 Q And what does that say? 

13 Q 

14 

15 A I! depcnd:i. on how n1i-!Ch it was settled for, or if it \ 15 A It's <fated May ! 2 of 20 I 0, and Jl1n not sure \Vhy Steve 

16 settled at a!L l 16 Binger is contacting inc hut, okay. 

17 Q \Vouldn't have it all \vent lo the bankruptcy truslee? I !7 Q A lned pay suhro. 

18 A No, back at lhat tin1e the trustee's policy, if you will, l8 A I'rn so1ry? ()h, a 1ncd pay? 

19 was one-third to the debtor, onc·third to the debtor's 19 Q Yeah_ 

20 attorney, undone-third to the trustee, The trustee has 20 J\ Yeah, there's hand\vrit'ing. l)o \Ve have a problem? And 

21 now changed that position. N(l\\' it 1s a percentage to the 21 it \V<lS in the hands of the sherilT before the deadline 

22 

23 

24 

!25 

1 

2 

3 

4 

5 

6 

7 

~ 

9 

!O 

JJ 

12 

13 

Q 

A 

Q 
/\ 

Q 

14 A 

15 

(6 Q 
!7 

JS /\ 

t9 Q 
20 A 

21 Q 

22 

23 A 

24 Q 
25 

attorney \Vho handles the clai1n, and all the rest goes to 

the estate, and unless you ftlc a clain1 of exen1ptions 23 

and the statute of lin1itations and that would extend the 

service date, is n1y handwriting. Do you \Vant to see 

this? and cxc1npt out a portion of those proceeds, in \Vhich 24 

case you use up your when you don't know if 25 MR DEIBERT: \Vba! nu1nbcr is it, 16? 
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you're going to gel nnything or not. 

MK HDELER: Can 'NC 1nark a couple 

n1orc, \Vaync, 

(0..-:position Exhibits Number 16 !hrongh 19 were marked 

for identification by !he court rcpor!er). 

I'1n handing you Dcposilion Exhibit 17, Do you know what 

thal is? 

lt looks to be u very tiny printed hill. s1ntc1ncnl of 

accounl. from ~~ 

Dunes AnG':Sthcsia? 

Dunes Anesthesia, re 

Whose hond\\'titing is thnt at the top, to the right up 

!lv...>rc? 

J don't know. I think it's Jill's, bnt I don'! know-

1hat for n hundred percenl. I just know it's not mine. 

And is there so1ncthing -- a little sticky or somcil1ing 

in the middle of thnt? 

There's <1 sticky dov:n further, 

Whtit docs thnt say? 

Jill Kuchta med. 

Is this "~ \VelL I'll take that back. I hamlcd yon 

G:xhibit 18, correct? 

Yes, sir. 

Does that appcnr to he the exact san1c doc1uncn1 but 

without the sticky? 

Page 40 
1 A Sixicen. 
2 Q According to that note 

3 MR. DEIBERT: l V.'Ould like to S(,'C 

4 it, 

(At which ti1ne the \Vi!.ncss hands docun1cnt to Mr. 

I)ci.bcri), 

~- you believed that the 60~day extension statute 

appl icd at that tin1c? 

1

1,:); AQ 

. Yes, because I hclicvcd she lived in Yankton County. 

110 Q But the statute doesn't say anything about where we, 

Plaintills' lawyers, believe !he Defendant resides, 

I
ll 

12 correct'! 

I J 3 A True. But all 1.hc infonna1.ion that l had indicated that 

1

14 Q 
15 

16 

she lived in Yankton County. 

Right. And you said you reviewed the accident report, 

correct? 

17 A Tn1e. 

l 8 Q And did a (3ooglc search'! 

19 

20 

21 

22 
23 

24 
25 

A 

Q 
A 

Q 

J didn't say that J did a Ciooglc search. 

Inten1el search, excuse n1c. 

And I hcticvc, and I don't kno\V \Vhy 1 think this, but r 
hclievc I checked \~1ith driver's licensing for her 

addrcs~. 

J'l! have to pull the affidavit fron1 the fllc, but I 

don't believe it says that in there. And how long had 

Wayne K. Swenson (605) 360-2379 Page 37 - Page 1~0 
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l STATE OF SOUTH DAKOTA IN CIRCUIT COiJFT 
:SS 

2 COUNTY OF YANKTON f'IRST JUDICIAL CIRCUIT 

3 
JILL ROBINSON-PODOLL, CIV. 16·0079 

4 
Plaintiff, 

5 MOTIONS lmA!UNG 
vs. 

6 
HARMELINK, FOX & RAVNSBORG 

7 LAW OFFICF: AND WANDA HOWEY FOX) 
& YANKTON COUNTY, SOUTH DAKOTA) 

8 Defendant. ) 

9 

10 BEFORE: THE HONORABLE JOHN PEKAS, Circuit Judge, at 

Jl Sioux Falls, Soutt1 Dakota, on the 20th of September, 20J7. 

12 

13 APPEARANCES: 

I'i 

16 

1 ., 
'·-I 

18 

19 

20 

21 

22 

23 

:2 5 

Casey V\J. Ficieler 
Christopher, Anderson, Paulson, & Fideler 
Sioux Falls, South Dakota 

Appearing on behalf of the plaintiff; 

l)il1 Fu1lc:r 
Fuller & Williamson 
Sioux Falls, South Dakota 

Appearing on behalf of the defendant, 

Do11glas M. Deibert 
Cadwell, Sanford, Deibert, & Garry 
Sioux Falls, South Dakota 

Appearing on behalf of the defendant. 

1 

A? 



14 

1 Even Ms. Howey- Fox believed that s he was st i ll 

2 represent ing the pla i ntiff on the underlyi.ng action up u nti l 

3 she f il ed the mot i on to withdraw as a attorn ey for the 

4 p l aintif f on -- oh , I forget , Februa ry something of 2015 , 

5 which wou l d ext end t he statute until 2018 making the 

6 plaint iff ' s claim wel l with in the statute of limitations and 

7 timely. For t hose reasons, Your Honor , t he plaintiff would 

8 request t hat the Court deny the defenda nt ' s motion f or 

9 summary judgment. 

10 

1 1 

THE COURT: Tha n k y ou , Mr . F i deler. I 'm going to 

dispense with the r e ply , Mr . Fuller, under 1 04. I ' m going 

12 to go a head and I have to view th i s in t he light most 

13 favorable to the nonmovi ng part y , which, of course, i s 

1 4 Ms . J il l Robinson. And , um, viewing all the facts in the 

15 l i ght mos t f avorab l e to her , the Court unfortunate l y fails 

16 to f i nd that there are f acts presented that would prevent 

17 

18 

the entry o f s ummary judgment at t hi s time . I ' m going to 

grant s ummary judgment . This is one of those unfortunate 

19 circumstances where the lack of c l arity i n the cases does 

20 unfortunate ly obscu re what the Supreme Court recently 

21 clari f ied . And that in t he Pitt-Hart decision , the change 

22 is impor t an t and it is e f fective for cases that are 

23 c urr•:>nt.]y on th t docket ::; ·')C:to::;:_; ::Jout}J DdkOLd c_t!HJ Lll uL ' :s UwL 

24 we have moved from what would be considered the known 

25 circumstan c e s where we at one time l ooked for discovery 
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15 

1 versus occurrer1ce and 11ow we are goi.ng to the occurrence 

2 time on the statute of repose. 

3 The statutes relat.ed t:o legal malpractice and the cinly 

4 .3turnlJJ:i_n~J f)_}ock t:h0~' Col-itt real.l.y ha.s }JetwE~en i,.,1heLh_er or not 

5 to extend thj.s from what wot1J_d be considered a medicaJ 

6 rr1alpractice statute to a leqal malpractice statute, however, 

"/ the way it was crafted by the islature is consistent with 

8 the arqument that was by Mr. E'11lJ_er. And tl1at in 

9 this particular ir1sta11ce, vjewing it ir1 tl1e light most 

10 favorable to the nonmoving party, even r·el2ted to both 

11 claims for, of course, the underlying personal injury claim, 

12 as well as the alleged rna actice related to loaning a 

13 client 1noney, using the rin(J as collateral, is 1)011nd by, 

14 once again, that Pitt-·Hart decision which clarified and 

15 provided guidance to the Court and at across t.hf:' 

16 state as to what is the statute of repose related to the 

17 occurrence. 

l 8 

l 9 

20 

And I do agree with tt1e argume11t of Mr. Fuller that the 

occurrence was proper articuJated in his brief and in his 

<:-1rg1..1rnent to the Cotirt. I 1 m going lo grar11- iudqment at this 

21 ti.me for both the defendant: Flowey Fox, et al, arid the 

23 t to that effect and 1:0 serve a copy on Mr. f'ideler. 

24 If, yot1 knov-1, Mr. F'_i.d,:~J_e_r c1t;vious.l_y yo:,1 have your riqlit 

2.5 of appeal arid you c:an take it up and thJ_s Cour--t ! s 
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STATE OF SOUTH DAKOTA JN CIRCUIT COURT 
:SS 

2 COUNTY OF YANl<TON FIRST JUDICIAL DISTRICT 

3 -k * * }; 1<; * ·k * J: * * * * * 7<· * * * * * * ·k * *' * * * * * * 

4 JILL ROBINSON-PODOLL f/k/a 
JILL ROBINSON-KUCHTA, 

5 
Plaintiff, 

6 
v. 

HAPMELINK, FOX & RAVNSBORG 
8 LAW OFFICE and WANDA L. 

HOWEY-FOX, 
9 

Defendant/Third-Party 
10 Plaintiffs, 

l1 YANKTON COUNTY, SOUTH DAKOTA, 

12 Third-Party Defendant. 

MOTION TO AMEND 

13 * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

?5 

BEFORE: 

PROCEEDINGS: 

The Honorable ,John Pekas, 
Circuit Court ,Judge in arid for the Second 
Judicial Circuit, State of South Dakota, 
Sioux Falls, South Dakota. 

Tl1e abcyve-E::nti t1 ed proceedj. ng conlrnenced at 
3:30 p.m. on the 17th day of July, 2017, Jn 
Courtroorn 4A at the I'1innehaba c;ourrty 
Courthouse, Sioux Falls, South Dakota. 

Carla Dedula, RPR, CRR 
425 North Dakota Avenue, Sioux Falls, South Dakota 57104 
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2 

3 

5 

6 

7 

8 

10 

1l 

12 

13 

14 

15 

16 

17 

18 

19 

?O 

21 

22 

23 

24 

25 

Page: 4 

fv:lP . FlJL LEF<: Tl1ank you, Yo11r Honer. Is it perrrti.ssj.ble 

with you if I remain seated? 

THE COURT: 

You guys can be seated, whatever yotJ want. 

Your Honor, I th._ink the first tlLing to k(:ef) 

i11 mir1d in reference to 011r motJ_on to amend ·q tt1is is 

not El tVJotion for ~)uffuTiary ,Judqrni;:::nL. Tl1i~":} i.s s j y d 

Motion to Arnend our answer. And as we cited to the 

Court, Mc>tions to Arnend are frer:.ly gj __ vf::n concerning 

affi.rmative defenses as well as other matters. And some 

of the case authority we cite act11a] allows amendments 

to the answer during trial. And in this parti.cular case 

there's not a trial date set. There is no schedulir1g 

order. There~s no discovery deadl.ine. Sc) there 

certainly is arnpJ_e time for the pJ.alntiff to deal with 

thr:: arnend.ment. 

One of the arguments that the plaintiff has made i~ 

that we dfYt)arentJ.y sb.oulcl have rai;:;ed thi::; statute~ of 

limitations in our J_nitiaJ answer. We intentionally dj_d 

not do that becal1se it did 11ot have applicatj_on under 

the-; continu repr·esentat:ion doc1:rine. And when we did 

answer, You_r Hc)nor, P"i tt--flai.-·t: was not in ex is t.ence. 

There was reaJ_ly no case authori_ty under So1Jth [l~kota, 

and certainly the So11th Dakota Supreme Court, 

recognizir1cJ th>e' Jt:ii:Jc:i.1 statute ot .l_irni_t;:i.tions (>1- rn(~cl.ical 

---·-·------~-·-"--~--~~-------· 
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https://www.westlaw.com/Document/N6766CA900A3011DCBEF3CE174052014B/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/N685326600A3011DCBEF3CE174052014B/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/N6910AA000A3011DCBEF3CE174052014B/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/NB056D1A00A3011DCBEF3CE174052014B/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/N029693100A3111DCBEF3CE174052014B/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/NC480DE000A3011DCA70DD4F7C18D1D6E/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/NDFA654800A3011DCA70DD4F7C18D1D6E/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
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PRELIMINARY STATEMENT 

 

Appellant Jill Robinson-Podoll f/k/a Jill Robinson-Kuchta will be referred to as 

“Robinson.”  Appellees Harmelink, Fox & Ravnsborg Law Office and Wanda L. Howey-

Fox will be collectively referred to as “Howey-Fox.”  Appellee Yankton County, South 

Dakota, will be referred to as “Yankton County.”  References to the Clerk’s Register of 

Actions in the underlying action, Jill Robinson–Podoll f/k/a Jill Robinson-Kuchta v. 

Harmelink, Fox & Ravnsborg Law Office and Wanda L. Howey-Fox v. Yankton County, 

South Dakota, 66 CIV. 16-000079, will be referred to as “RA” with the applicable page 

number.  References to the hearing transcript on Plaintiff’s Motion to Amend Complaint 

and on Defendants’/Third-Party Plaintiffs’ Motion for Leave to File Amended Answer 

will be referred to as “MA HT” with the applicable page number.  References to the 

hearing transcript on Defendants’/Third-Party Plaintiffs’ Motion for Summary Judgment 

will be referred to as “MSJ HT” with the applicable page number.  References to 

Appellant’s Brief will be referred to as “Appellant Brief” with the applicable page 

number.  References to Appellant’s Appendix will be referred to by the applicable bates-

number listed.  References to Appellees’ Appendix will be referred to as “App.” with the 

applicable page number. 

STATEMENT OF JURISDICTION 

Robinson appeals from the Judgment of Dismissal of Howey-Fox and Yankton 

County.  (RA 271-272; App. 3-4.)  Notice of Appeal was timely filed by Robinson.  (RA 

277-278.)  This Court has jurisdiction pursuant to SDCL § 15-26A-3(1).  

 

https://www.westlaw.com/Document/NC480DE000A3011DCA70DD4F7C18D1D6E/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
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REQUEST FOR ORAL ARGUMENT 

Howey-Fox respectfully requests oral argument on each of the issues before this 

Honorable Court. 

STATEMENT OF THE ISSUES 

I. Whether the circuit court properly granted Howey-Fox’s Motion for 

Summary Judgment. 

 

Robinson argues that the circuit court erred by granting Howey-Fox’s Motion for 

Summary Judgment.  The circuit court properly granted Howey-Fox’s Motion for 

Summary Judgment because no disputes of material fact remained.  In addition, the 

circuit court, in applying this Court’s guidance and analysis in Pitt-Hart v. Sanford USD 

Medical Center, 2016 S.D. 33, 878 N.W.2d 406 and the plain language of SDCL § 15-2-

14.2, correctly determined that SDCL § 15-2-14.2 is a statute of repose. 

• SDCL § 15-2-14.2 

• Pitt-Hart v. Sanford USD Medical Center, 2016 S.D. 33, 878 N.W.2d 406 

• Hagemann ex rel. Estate of Hagemann v. NJS Engineering, Inc., 2001 

S.D. 102, 632 N.W.2d 840 

 

II. Whether the circuit court properly granted Howey-Fox’s Motion for Leave 

to File Amended Answer. 

 

Robinson also argues that the circuit court erred in granting Howey-Fox’s Motion 

for Leave to File Amended Answer.  The circuit court was within its discretion in 

granting Howey-Fox’s motion because: (1) Robinson was not prejudiced by the 

amendment; and (2) justice required leave be freely given in light of Pitt-Hart, which was 

issued after Howey-Fox filed her initial Answer and which triggered the applicability of 

the statute of repose affirmative defense to Robinson’s claims against Howey-Fox.  

https://www.westlaw.com/Document/If4fc775a02ae11e6a795ac035416da91/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/If4fc775a02ae11e6a795ac035416da91/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/N6910AA000A3011DCBEF3CE174052014B/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/N6910AA000A3011DCBEF3CE174052014B/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/N6910AA000A3011DCBEF3CE174052014B/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/N6910AA000A3011DCBEF3CE174052014B/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/If4fc775a02ae11e6a795ac035416da91/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/I1e1c82e7ff2811d983e7e9deff98dc6f/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/I1e1c82e7ff2811d983e7e9deff98dc6f/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
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• SDCL § 15-6-15(a) 

• Pitt-Hart v. Sanford USD Medical Center, 2016 S.D. 33, 878 N.W.2d 406 

• Beyer v. Cordell, 420 N.W.2d 767 (S.D. 1988)  

STATEMENT OF THE CASE 

On January 27, 2016, Howey-Fox was served via Admissions of Service with 

Robinson’s Summons and Complaint.  (RA 1, 2-9, 10, 11.)  The Complaint alleged 

professional negligence against Howey-Fox arising from Howey-Fox’s failure to serve a 

defendant before the statute of limitations ran in an underlying personal injury action, 

titled Jill Robinson formerly known as Jill Robinson-Kuchta v. Michelle M. Mitchell and 

Chelsey A. Ewalt, 66 CIV. 10-000242, arising from an April 28, 2007 motor vehicle 

accident.  (RA 2-9.)  On February 25, 2016, Howey-Fox filed her Answer denying 

negligence.  (RA 12-14.)   

Yankton County was served with a Third-Party Summons and Complaint on 

March 2, 2016.  (RA 15-16, 17-21.)  The Third-Party Complaint alleged negligence 

against Yankton County, and sought indemnification and contribution in the event 

Howey-Fox was held liable to Robinson.  (RA 17-21.)  On April 6, 2016, Yankton 

County filed an Answer to the Third-Party Complaint denying negligence.  (RA 24-27.) 

On May 17, 2017, counsel for Howey-Fox sent counsel for Robinson a Stipulation 

to Amend Answer, as well as the proposed Amended Answer.  (App. 5-13.)  The 

correspondence provided that the only change Howey-Fox made to the Answer was the 

addition of the statute of repose affirmative defense.  (Id. at 5.)  The correspondence 

ended requesting that Robinson’s counsel sign the stipulation and return it, or, 

alternatively, stating that Howey-Fox would bring a motion to amend for the circuit 

https://www.westlaw.com/Document/NB0AF51E00A3011DCBEF3CE174052014B/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/If4fc775a02ae11e6a795ac035416da91/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/I6a15c0d2feb011d99439b076ef9ec4de/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/I6b926a10f19811e7b393b8b5a0417f3d/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_4509_5
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court’s consideration.  (Id.)  On May 24, 2017, Robinson’s counsel responded providing 

that he would not stipulate to the amendment of Howey-Fox’s Answer.  (App. 14.) 

On June 30, 2017, Howey-Fox filed a Motion for Leave to File Amended Answer 

and Demand for Jury Trial asking the circuit court to allow Howey-Fox to amend her 

Answer to assert the affirmative defense of the statute of repose in light of the recent 

South Dakota Supreme Court decision, Pitt-Hart, which was issued after Howey-Fox 

filed her initial Answer.  (RA 50-52.)  Also on June 30, 2017, Robinson filed a Motion to 

Amend Complaint to include professional negligence allegations against Howey-Fox 

related to a loan transaction between Howey-Fox and Robinson.  (RA 59-66.)  A hearing 

on the parties’ motions was held on July 17, 2017.  (See, generally, MA HT.)  At the 

close of hearing, the circuit court granted both motions.  (MA HT 18-19; RA 267-268.) 

After the motions to amend were granted, Howey-Fox was served, via Admission 

of Service (RA 97), with Robinson’s Amended Summons and Amended Complaint on 

July 26, 2017.  (RA 102, 103-112.)  Howey-Fox filed and served an Answer to 

Robinson’s Amended Complaint on July 27, 2017, denying Robinson’s allegations and 

asserting the affirmative defense that Robinson’s claims were barred by the statute of 

repose.  (RA 98-101.) 

On August 22, 2017, Howey-Fox filed and served a Motion for Summary 

Judgment.  (RA 113-116.)  Yankton County joined in Howey-Fox’s Motion for Summary 

Judgment on September 8, 2017.  (RA 169-171.)  A hearing on the Motion for Summary 

Judgment was held on September 20, 2017.  (See, generally, MSJ HT.)  At the close of 

hearing, the circuit court granted judgment in favor of Howey-Fox and Yankton County.  

https://www.westlaw.com/Document/I6a15c0d2feb011d99439b076ef9ec4de/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
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(MSJ HT 14; RA 271-272; App. 1-2.)  The Judgment was signed by the circuit court on 

September 22, 2017, and filed with the Yankton County Clerk of Courts on September 

25, 2017.  (RA 271-272; App. 3-4.)  Notice of Entry was served on September 25, 2017.  

(RA 273-276.)  Robinson filed the Order for Transcripts on October 24, 2017.  (RA 287-

290.)  Robinson’s Notice of Appeal was timely filed on October 24, 2017.  (RA 277-

278.)  

STATEMENT OF THE FACTS 

Howey-Fox represented Robinson in an underlying personal injury action arising 

from an April 28, 2007 motor vehicle accident.  The statute of limitations on the 

underlying personal injury action (66 CIV. 10-000242) ran on April 29, 2010.  Howey-

Fox failed to serve one of the defendants before the expiration of the statute of 

limitations.  (RA 2-9.) 

Howey-Fox was served, through Admissions of Service, with Robinson’s 

Summons and Complaint on January 27, 2016.  (RA 1, 2-9, 10, 11.)  Robinson’s 

Complaint alleged professional negligence against Howey-Fox resulting from the failure 

to serve a defendant before the expiration of the statute of limitations.  (RA 2-9.)  Howey-

Fox answered Robinson’s Complaint, denying the allegations.  (RA 12-14.) 

Yankton County was served with a Third-Party Summons and Complaint on 

March 2, 2016.  (RA 15-16, 17-21.)  The Third-Party Complaint alleged negligence 

against Yankton County, and sought indemnification and contribution in the event 

Howey-Fox was held liable to Robinson.  (Id.)  On April 6, 2016, Yankton County filed 

an Answer to the Third-Party Complaint denying negligence.  (RA 24-27.) 

https://www.westlaw.com/Document/I6a15c0d2feb011d99439b076ef9ec4de/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
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On May 17, 2017, counsel for Howey-Fox sent counsel for Robinson a Stipulation 

to Amend Answer, as well as the proposed Amended Answer.  (App. 5-13.)  The 

correspondence provided that the only change Howey-Fox made to the Answer was the 

addition of the statute of repose affirmative defense.  (Id. at 5.)  The correspondence 

ended requesting that Robinson’s counsel sign the stipulation and return it, or, 

alternatively, stating that Howey-Fox would bring a motion to amend for the circuit 

court’s consideration.  (Id.)  On May 24, 2017, Robinson’s counsel responded providing 

that he would not stipulate to the amendment of Howey-Fox’s Answer.  (App. 14.) 

On June 30, 2017, Howey-Fox filed a Motion for Leave to File Amended Answer 

and Demand for Jury Trial asking the circuit court to allow Howey-Fox to amend her 

Answer to assert the affirmative defense of statute of repose in light of Pitt-Hart, which 

was issued after Howey-Fox filed her initial Answer.  (RA 50-52.)  Also on June 30, 

2017, Robinson filed a Motion to Amend Complaint to include professional negligence 

allegations against Howey-Fox related to a loan transaction between Robinson and 

Howey-Fox.  (RA 59-66.)  The circuit court granted both motions after a hearing on the 

same.  (MA HT 18-19; RA 267-268.) 

Howey-Fox was served, through an Admission of Service, with Robinson’s 

Amended Summons and Amended Complaint on July 26, 2017.  (RA 97, 102, 103-112.)  

Robinson’s Amended Complaint included a new allegation of professional negligence 

against Howey-Fox resulting from Howey-Fox “loaning a current client money and 

taking her diamond anniversary ring as collateral, which was worth far more than the 

amount of money [loaned to Robinson].”  (RA 103-112.)  Robinson sought the damages 

https://www.westlaw.com/Document/I6a15c0d2feb011d99439b076ef9ec4de/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
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she sustained “as a result of [] Howey-Fox procuring [Robinson’s] diamond anniversary 

ring” at a price allegedly below fair market value.  (Id.) 

Howey-Fox filed and served her Answer to Robinson’s Amended Complaint on 

July 27, 2017, denying Robinson’s allegations and asserting the affirmative defense that 

Robinson’s claims were barred by the statute of repose.  (RA 98-101.) 

On August 22, 2017, Howey-Fox filed and served a Motion for Summary 

Judgment.  (RA 113-116.)  Yankton County joined in Howey-Fox’s Motion for Summary 

Judgment on September 8, 2017.  (RA 169-171.)  A hearing on the Motion was held on 

September 20, 2017.  (See, generally, MSJ HT.)  At the close of hearing, the circuit court 

granted judgment in favor of Howey-Fox and Yankton County.  (MSJ HT 14; RA 271-

272; App. 1-2.)  The Judgment was signed by the circuit court on September 22, 2017, 

and filed with the Yankton County Clerk of Courts on September 25, 2017.  (RA 271-

272.)  Notice of Entry was served on September 25, 2017.  (RA 273-276.) 

Robinson now appeals from the circuit court’s grant of Howey-Fox’s Motion for 

Leave to File Amended Answer and Howey-Fox’s and Yankton County’s Motion for 

Summary Judgment.  

STANDARD OF REVIEW 

The grant of a motion for summary judgment is reviewed under the de novo 

standard of review.  Harvey v. Regional Health Network, Inc., 2018 S.D. 3, ¶ 26, 906 

N.W.2d 382, 390 (citation omitted).  A circuit court’s grant of a motion for summary 

judgment will be affirmed “when no genuine issues of material fact exist, and the legal 

questions have been correctly decided.”  Wyman v. Bruckner, 2018 S.D. 17, ¶ 9, 908 

https://www.westlaw.com/Document/I6a15c0d2feb011d99439b076ef9ec4de/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/I6b926a10f19811e7b393b8b5a0417f3d/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_595_390
https://www.westlaw.com/Document/I6b926a10f19811e7b393b8b5a0417f3d/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_595_390
https://www.westlaw.com/Document/I2f48736017ef11e8b0f5f1ddd5677a94/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_595_174
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N.W.2d 170, 174 (citation omitted).  Summary judgment is appropriate “if the pleadings, 

depositions, answers to interrogatories, and admissions on file, together with the 

affidavits, if any, show that there is no genuine issue as to any material fact and that the 

moving party is entitled to judgment as a matter of law.”  SDCL § 15-6-56(c).  It is the 

moving party’s burden to “clearly demonstrat[e] an absence of any genuine issue of 

material fact and an entitlement to judgment as a matter of law.”  McKie Ford Lincoln, 

Inc. v. Hanna, 2018 S.D. 14, ¶ 8, 907 N.W.2d 795, 798 (citation omitted).  All reasonable 

inferences drawn from the facts must be viewed in favor of the non-moving party.  Id. 

(citation omitted).  If there are no genuine issues of material fact, this Court’s review “is 

limited to determining whether the [circuit] court correctly applied the law.”  Harvey, 

2018 S.D. 3, ¶ 26, 906 N.W.2d at 390 (citation omitted) (alteration included). 

Issues regarding statutory interpretation and application are questions of law 

reviewed de novo.  McKie Ford, 2018 S.D. 14, ¶ 10, 907 N.W.2d at 798 (citation 

omitted).  

The grant of a motion for leave to amend pleadings pursuant to SDCL § 15-6-

15(a) is reviewed for clear abuse of discretion, with deference given to the sound 

discretion of the circuit court.  Klutman v. Sioux Falls Storm, 2009 S.D. 55, ¶ 13, 769 

N.W.2d 440, 446 (citation omitted).  Accordingly, the circuit court’s determination will 

not be disturbed on appeal “absent a clear abuse of discretion which results in prejudice 

to the non-moving party.”  Hein v. Zoss, 2016 S.D. 73, ¶ 24, 887 N.W.2d 62, 70 (quoting 

Isakson v. Parris, 526 N.W.2d 733, 736 (S.D. 1995)).  

https://www.westlaw.com/Document/I2f48736017ef11e8b0f5f1ddd5677a94/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_595_174
https://www.westlaw.com/Document/N03F0A4D00A3111DCBEF3CE174052014B/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/Ib338f3000ce811e8b565bb5dd3180177/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_595_798
https://www.westlaw.com/Document/Ib338f3000ce811e8b565bb5dd3180177/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_595_798
https://www.westlaw.com/Document/Ib338f3000ce811e8b565bb5dd3180177/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/I6b926a10f19811e7b393b8b5a0417f3d/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_595_390
https://www.westlaw.com/Document/I6b926a10f19811e7b393b8b5a0417f3d/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_595_390
https://www.westlaw.com/Document/Ib338f3000ce811e8b565bb5dd3180177/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_595_798
https://www.westlaw.com/Document/NB0AF51E00A3011DCBEF3CE174052014B/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/NB0AF51E00A3011DCBEF3CE174052014B/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/Ie88d064070a311de8bf6cd8525c41437/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_595_446
https://www.westlaw.com/Document/Ie88d064070a311de8bf6cd8525c41437/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_595_446
https://www.westlaw.com/Document/I0194051b981d11e694bae40cad3637b1/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_595_70
https://www.westlaw.com/Document/Ifb05f076ff4f11d9bf60c1d57ebc853e/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_595_736
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ARGUMENT 

I. The circuit court correctly concluded that SDCL § 15-2-14.2 is a statute of 

repose based on this Court’s decision in Pitt-Hart.  

 

This Court’s decision in Pitt-Hart v. Sanford USD Medical Center, 2016 S.D. 33, 

878 N.W.2d 406, was issued on April 13, 2016 – after Howey-Fox filed her initial 

Answer.  (RA 12-14.)  In Pitt-Hart, this Court resolved years of inconsistent treatment of 

the medical malpractice statute of repose, SDCL § 15-2-14.1.  Before Pitt-Hart, SDCL § 

15-2-14.1 was often treated as a statute of limitations.  Id. at ¶ 17 (citing cases).  But this 

Court clarified that SDCL § 15-2-14.1 is properly considered a statute of repose – not a 

statute of limitations.  Id. at ¶ 18.  Being a statute of repose, the plaintiff only had two 

years after the alleged malpractice occurred to bring his medical malpractice claims 

against the defendant.  Id. at ¶ 27.  Because the plaintiff failed to commence his action 

until almost three years after the alleged malpractice occurred, his claims were time-

barred.  Id. at ¶ 26.  The circuit court, in applying this Court’s reasoning and analysis in 

Pitt-Hart to the plain language of SDCL § 15-2-14.2, correctly concluded that SDCL § 

15-2-14.2 is also a statute of repose.   

A. SDCL § 15-2-14.2 is a statute of repose. 

When interpreting statutes, the “paramount consideration” is the language 

expressed in the statute.  Clark County v. Sioux Equip. Corp., 2008 S.D. 60, ¶ 28, 753 

N.W.2d 406, 417 (citation omitted).  “[I]f the words and phrases in the statute have plain 

meaning and effect, [the Court] should simply declare their meaning and not resort to 

statutory construction.”  Id.  The intent must be derived from “what the legislature said, 

https://www.westlaw.com/Document/N6910AA000A3011DCBEF3CE174052014B/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/If4fc775a02ae11e6a795ac035416da91/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/If4fc775a02ae11e6a795ac035416da91/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/If4fc775a02ae11e6a795ac035416da91/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/N685326600A3011DCBEF3CE174052014B/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/N685326600A3011DCBEF3CE174052014B/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/N685326600A3011DCBEF3CE174052014B/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/Ie88d064070a311de8bf6cd8525c41437/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/N685326600A3011DCBEF3CE174052014B/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/Ie88d064070a311de8bf6cd8525c41437/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/I0194051b981d11e694bae40cad3637b1/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/I0194051b981d11e694bae40cad3637b1/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/If4fc775a02ae11e6a795ac035416da91/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
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rather than what [the] [C]ourt thinks the legislature should have said, and this 

determination must be confined to the plain, ordinary meaning of the language used by 

the legislature.”  Id. (alteration added).  

 Although the substance of the legal malpractice statute, SDCL § 15-2-14.2, is 

found verbatim within the medical malpractice statute, SDCL § 15-2-14.1, it has been 

consistently treated as a statute of limitations.  Compare SDCL § 15-2-14.1, which 

provides, in pertinent part:   

An action against a physician, surgeon, dentist, hospital, sanitarium, registered 

nurse, licensed practical nurse, chiropractor, or other practitioner of the healing 

arts for malpractice, error, mistake, or failure to cure, whether based upon 

contract or tort, can be commenced only within two years after the alleged 

malpractice, error, mistake, or failure to cure shall have occurred[.] 

 

(emphasis added) with SDCL § 15-2-14.2: 

An action against a licensed attorney, his agent or employee, for malpractice, 

error, mistake, or omission, whether based upon contract or tort, can be 

commenced only within three years after the alleged malpractice, error, 

mistake, or omission shall have occurred.   

 

(emphasis added).  But this differential treatment of nearly identical statutes, save for the 

identification of the class of defendants, cannot be reconciled.  This Court should decline 

Robinson’s requests to endorse and maintain this discrepancy.  If SDCL § 15-2-14.1 is a 

statute of repose, SDCL § 15-2-14.2 must be, as well.   

This Court explained the difference between statutes of limitations and statutes of 

repose in Pitt-Hart.  “[A] statute of limitations creates ‘a time limit for suing in a civil 

case, based on the date when the claim accrued.’”  Pitt-Hart, 2016 S.D. 33, ¶ 18, 878 

N.W.2d at 413 (quoting CTS Corp. v. Waldburger, – U.S. –, –, 134 S. Ct. 2175, 2182 
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(2014)).  Conversely, a statute of repose “is measured not from the date on which the 

claim accrues but instead from the date of the last culpable act or omission of the 

defendant.”  Id.  This Court then illustrated the differences between the two types of 

limitations periods by comparing the personal injury statute of limitations, SDCL § 15-2-

14(3), with the medical malpractice statute, SDCL § 15-2-14.1: 

Compare SDCL 15-2-14.1 (“An action . . . can be commenced only within two 

years after the alleged malpractice, error, mistake, or failure to cure shall have 

occurred . . . .”), with “[An action for personal injury] can be commenced only 

within three years after the cause of action shall have accrued. . . .”). 

 

Id.  With this proper understanding of the differences between statutes of limitations and 

statutes of repose, this Court held that SDCL § 15-2-14.1 was properly considered a 

statute of repose – not a statute of limitations.  Id. 

As the circuit court correctly found, the same is true for the legal malpractice 

statute, SDCL § 15-2-14.2.  Like SDCL § 15-2-14.1, SDCL § 15-2-14.2 unambiguously 

provides, “An action . . . can be commenced only within three years after the alleged 

malpractice, error, mistake, or omission shall have occurred[.]”  The plain meaning and 

effect of this language specifically chosen by the Legislature establishes that the 

Legislature intended SDCL § 15-2-14.2 to be a statute of repose, and not a statute of 

limitations as Robinson suggests.  Accordingly, SDCL § 15-2-14.2, like SDCL § 15-2-

14.1, “is an occurrence rule, which begins to run when the alleged negligent act occurs, 

not when it is discovered.”  Pitt-Hart, 2016 S.D. 33, ¶ 19, 878 N.W.2d at 413 (internal 

citations and quotations omitted).  The commencement of suit must begin “from the date 

of the last culpable act or omission of the defendant.” Id. at ¶ 18 (internal citations and 
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quotations omitted), and not from the date on which the claim accrues or the date on 

which the claim is discovered or appreciated as Robinson argues.  

Robinson is correct in noting that the application of statutes of repose may 

occasionally result in the barring of a claim before a plaintiff has suffered or discovers the 

resulting injury.  (Appellant Brief 11, 13.)  But this is a known and appreciated possibility 

when dealing with statutes of repose.  As the United States Supreme Court recognized in 

CTS Corp. v. Waldburger: 

A statute of repose “bar[s] any suit that is brought after a specified time since the 

defendant acted [ . . . ] even if this period ends before the plaintiff has suffered a 

resulting injury.” [ . . . ] The statute of repose limit is “not related to the accrual of 

any cause of action; the injury need not have occurred, much less have been 

discovered.” 

  

134 S. Ct. at 2182-83 (citations omitted) (emphasis added).  See also Peterson ex rel. 

Peterson v. Burns, 2001 S.D. 126, ¶ 41, 635 N.W.2d 556, 570 (quoting Zacher v. Budd 

Co., 396 N.W.2d 122, 129, n.5 (S.D. 1986)) (“a statute of repose may bar the filing of a 

lawsuit even though the cause of action did not even arise until after it was barred[.]”) 

(emphasis added).  The well-established recognition and understanding of this possibility 

forecloses all of Robinson’s “ramification” and “manifest injustice” arguments.  

(Appellant Brief 7-16.)  Statutes of repose are equivalent to “a cutoff” and “in essence an 

‘absolute . . . bar’ on a defendant’s temporal liability.”  CTS Corp., 134 S. Ct. at 2183 

(citation omitted).  This is true even when an injury has not occurred or has not been 

discovered before the cutoff date.  And it is not this Court’s duty “to revise or amend 

statutes, or to ‘liberally construe a statute to avoid a seemingly harsh result where such 

action would do violence to the plain meaning of the statute under construction.”  
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Hagemann ex rel. Estate of Hagemann v. NJS Engineering, Inc., 2001 S.D. 102, ¶ 8, n.7, 

632 N.W.2d 840, 845 (citation omitted).   

The distinct purpose and policy underlying statutes of repose is the legislative 

judgment that “a defendant should ‘be free from liability after the legislatively determined 

period of time.’” Pitt-Hart, 2016 S.D. 33, ¶ 21, 878 N.W.2d at 414 (quoting Lozano v. 

Montoya Alvarez, – U.S. –, –, 134 S. Ct. 1224, 1231-32 (2014)).  Statutes of repose “‘are 

based on considerations of the economic best interests of the public as a whole and are 

substantive grants of immunity based on a legislative balance of the respective rights of 

potential plaintiffs and defendants struck by determining a time limit beyond which 

liability no longer exists.’”  Id.  Thirty years of legal malpractice caselaw 

notwithstanding, the purpose and policy of the Legislature is clear – SDCL § 15-2-14.2 is 

a statute of repose.  If this result appears to be harsh or unfair, any change must come 

from the Legislature.  See id. at ¶ 27 (“If the policy [of the Legislature] is to be changed, 

the Legislature, not this Court, should make the change.”) (citation omitted); see also 

Hagemann, 2001 S.D. 102, ¶ 8, n.7, 632 N.W.2d at 845 (“If the result appears to be harsh 

or unfair, the Legislature is the proper venue to amend the statutes, not the courts.”). 

 B. Robinson’s claims against Howey-Fox are time-barred. 

An application of the legal malpractice statute of repose proves Robinson’s claims 

time-barred.  Robinson alleges that Howey-Fox committed legal malpractice from two 

occurrences: (1) failing to timely serve a defendant in an underlying personal injury 

action by the time the statute of limitations expired; and (2) loaning a current client 

money and taking a ring as collateral.  Although Robinson lists other allegations in her 
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Amended Complaint, all stem from and are mere ill effects of the above two occurrences. 

 Even Robinson agrees that “all representation of Robinson by Defendant Fox, until 

February 11, 2013, stemmed from her professional negligence” of “failing to timely file 

[Robinson’s] claim and serve the proper party or parties in the statutory prescribed 

fashion.”  (Appellant Brief 10.)  Likewise, Robinson testified during her deposition that 

she would not have brought suit against Howey-Fox had the defendant in the underlying 

personal injury action been served within the statute of limitations.  (App. 15-16.)  

With regard to Robinson’s claims that Howey-Fox failed to timely commence suit 

in the underlying personal injury action, the date of Howey-Fox’s “last culpable act or 

omission” is April 29, 2010, which is the date the statute of limitations in the personal 

injury action ran.  Despite Robinson’s claims, Robinson does not get the benefit of the 

February 11, 2013 date, when the jury determined the issue of the defendant’s residence 

in the underlying personal injury suit, as the date for when the tort occurred.  This is 

because such an outcome would be likened to an accrual-based rule for statutes of 

limitations, and not an occurrence-based rule with statutes of repose.  Additionally, the 

tort was already complete well before the February 11, 2013 jury verdict, when the statute 

of limitations in the personal injury action ran on April 29, 2010.  When applying the 

three-year legal malpractice statute of repose set forth in SDCL § 15-2-14.2, Robinson 

was required to bring a malpractice action related to this allegation by April 30, 2013.  

Robinson did not commence suit until January 27, 2016, nearly three years after the 

statute of repose ran.   

With regard to Robinson’s claim of negligence related to the loan transaction 
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involving the ring, the date of Howey-Fox’s “last culpable act or omission” related to the 

transaction is July 6, 2012, when the transaction itself occurred.  Thus, when applying the 

three-year legal malpractice statute of repose set forth in SDCL § 15-2-14.2, Robinson 

was required to bring a malpractice action related to the claim by July 7, 2015.  Again, 

Robinson did not.  Robinson failed to commence the legal malpractice action against 

Howey-Fox until January 27, 2016.  Because Robinson failed to commence suit within 

the allowable three-year time period under SDCL § 15-2-14.2, Robinson’s claims are 

time-barred.  

Robinson has made numerous attempts to evade the application of this Court’s 

decision in Pitt-Hart and the plain language of SDCL § 15-2-14.2 in a last-ditch effort to 

save her claim.  But none of Robinson’s theories and arguments apply.  The circuit 

court’s grant of summary judgment in Howey-Fox’s and Yankton County’s favor should 

be affirmed.  

C. The continuous representation doctrine does not apply to statutes of 

repose. 

 

Robinson first attempts to avoid Pitt-Hart and its application to the plain language 

of SDCL § 15-2-14.2 by claiming that the continuing representation doctrine “saves” 

Robinson’s claim.  (Appellant Brief 8.)  Robinson then wholly ignores this Court’s clear 

directive in Pitt-Hart that the continuous treatment doctrine does not apply to statutes of 

repose by incredibly claiming that the continuous treatment doctrine applies to both legal 

and medical malpractice actions alike.  (Appellant Brief 8.)  Robinson’s attempts to 

disregard this Court’s instruction and shake the firm foundation on which statutes of 
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repose rest must be prohibited.   

It is settled that “a repose period is fixed and its expiration will not be delayed by 

estoppel or tolling.”  Pitt-Hart, 2016 S.D. 33, ¶ 20, 878 N.W.2d at 413 (internal citations 

and quotations omitted) (emphasis in the original).1  This is true, “even in cases of 

extraordinary circumstances beyond a plaintiff’s control.”  CTS Corp., 134 S. Ct. at 2183. 

 Tolling of repose, whether through estoppel or continuous treatment/representation, 

subverts the clear legislative objective of a statute of repose that the time for bringing suit 

is fixed.  As this Court recognizes, “[A]fter the legislatively determined period of time,    

. . . liability will no longer exist and will not be tolled for any reason.”  Pitt-Hart, 2016 

S.D. 33, ¶ 20, 878 N.W.2d at 413 (citation omitted) (emphasis in the original).  

Accordingly, the continuous treatment doctrine does not apply to statutes of repose.  Id. at 

¶¶ 20, 21.  The continuous representation doctrine is the legal equivalent of the medical 

continuous treatment doctrine.  See Greene v. Morgan, Theeler, Cogley & Petersen, 1998 

S.D. 16, 10, 575 N.W.2d 457, 460 (recognizing that the continuous representation 

doctrine was adopted from the continuous treatment doctrine).  Therefore, the continuous 

representation doctrine does not apply to statutes of repose for the same reasons that the 

continuous treatment doctrine does not apply.  Robinson’s arguments concerning the 

continuous representation doctrine are in direct contradiction to Pitt-Hart and have no 

merit.   

                                                 
1  This is based on the underlying public policy that statutes of repose are based on the 

belief that “a defendant should ‘be free from liability after the legislatively determined period of 

time.’”  Pitt-Hart, 2016 S.D. 33, ¶ 21, 878 N.W.2d at 414 (internal citations and quotations 

omitted).  
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D. There is no continuing tort to trigger the continuing tort doctrine. 

 

Robinson next attempts to escape Pitt-Hart and its application to the plain 

language of SDCL § 15-2-14.2 by arguing that the circuit court erred in failing to apply 

the continuing tort doctrine.  (Appellant Brief 12.)  Robinson’s argument is nothing more 

than a masked attempt at arguing the application of the continuous representation doctrine 

under the cloak and title of the continuing tort doctrine.  In fact, even the caselaw 

Robinson cites in support of her continuing tort doctrine argument is addressing the 

continuous treatment/continuous representation doctrine – not the continuing tort 

doctrine.  See Cunningham v. Huffman, 609 N.E.2d 321 (Ill. 1993) (discussing the 

continuous treatment doctrine and rejecting its application to the matter); see also Wells v. 

Billars, 391 N.W.2d 668, 673 (S.D. 1986) (discussing and applying the continuous 

treatment doctrine).   

This matter does not involve a continuing tort.  As this Court has recognized, the 

continuing tort doctrine only applies when there is a “discrete occurrence in continually 

wrongful conduct.”  Brandt v. County of Pennington, 2013 S.D. 22, ¶ 11, 827 N.W.2d 

871, 875.  The doctrine does not apply when the specific negligent event that is the 

“principal cause of damage” is readily identifiable.  Id.  See also Pitt-Hart, 2016 S.D. 33, 

¶ 25, 878 N.W.2d at 415 (recognizing that the continuing tort doctrine does not apply 

when the specific negligent event that caused the damage is readily identifiable).   

The continuing tort doctrine did not apply in Brandt because the specific negligent 

event that caused the damage was a one-time road repair.  Brandt, 2013 S.D. 22, ¶ 14, 

827 N.W.2d at 875.  The continuing tort doctrine was inapplicable in Pitt-Hart because 
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the specific negligent event that caused the patient’s injury was the single, identifiable 

event of being dropped.  Pitt-Hart, 2016 S.D. 33, ¶ 26, 878 N.W.2d at 415.  Like these 

cases, Robinson’s allegations of injury arose from two separate and specific, identifiable 

events that occurred on two specific dates – (1) failing to commence suit within the 

statute of limitations in the underlying personal injury action, which failure occurred as of 

April 29, 2010, and (2) loaning money to a client and taking a ring as collateral in doing 

so, which occurred on July 6, 2012.  As previously mentioned supra, Robinson’s brief 

admits that “all representation of Robinson by Defendant Fox, until February 11, 2013, 

stemmed from her professional negligence” of the single, identifiable occurrence of 

“failing to timely file [Robinson’s] claim and serve the proper party or parties in the 

statutory prescribed fashion.”  (Appellant Brief 10.)  And Robinson herself testified that 

she would not have brought suit if Howey-Fox had commenced the underlying personal 

injury lawsuit within the statute of limitations.  (App. 15-16.)  Both of these admissions 

acknowledge and support the conclusion that Robinson’s claims of damage stem from 

two specific, identifiable occurrences.  Although Robinson may have suffered continuing 

ill effects from these two distinct occurrences, continuing ill effects are not continuing 

torts.  See Brandt, 2013 S.D. 22, ¶ 11, 827 N.W.2d at 875 (“[A] continual consequence 

from a solitary unlawful act is not a continuing tort.”); see also Shippen v. Parrott, 506 

N.W.2d 82, 85 (S.D. 1993) (“Alleged continual ill effects are not actionable under a 

continuing tort theory.”) (overruled on other grounds).2   

                                                 
2  Robinson likens these facts to a physician’s multiple failures to remove a foreign object 

from a patient’s body despite the physician’s knowledge of the foreign object, as was the case in 

Schmiedt v. Loewen, 2010 S.D. 76, 789 N.W.2d 312.  (Appellant Brief 14.)  The two are not one 
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in the same.  There was only one expiration of the statute of limitations in the underlying personal 

injury action and there was only one loan.  Robinson confuses continuing ill effects from a single 

tort with multiple, continued tortious acts.  The continuing tort doctrine does not apply. 



 

 20 

Lastly, Robinson argues “[u]nlike medical malpractice, legal malpractice is not as 

immediately apparent.”  (Appellant Brief 13.)  This argument presumes that legal 

malpractice is an accrual-based rule and not an occurrence-based rule as the plain 

language of SDCL § 15-2-14.2 directs.  Despite Robinson’s attempts to distinguish the 

medical malpractice statute of repose, SDCL § 15-2-14.1, from the legal malpractice 

statute, SDCL § 15-2-14.2, the Legislature has made the medical malpractice and legal 

malpractice statutes identical.  And, again, any change must come from the Legislature.  

Robinson’s attempts at making continuous representation doctrine arguments 

under the cloak and title of the continuing tort doctrine should be rejected.  There were no 

continuing torts.  SDCL § 15-2-14.2 is a statute of repose and Robinson failed to 

commence suit within three years of the two identifiable occurrences.  The circuit court’s 

grant of Howey-Fox’s Motion for Summary Judgment is properly affirmed. 

II. The circuit court did not abuse its discretion in granting Howey-Fox’s 

Motion for Leave to File Amended Answer. 

 

Not only does Robinson ignore Pitt-Hart in claiming the circuit court erred in 

granting summary judgment, but she also argues that Howey-Fox should not have been 

able to amend her initial Answer to assert the affirmative defense of the statute of repose 

in the first place.  This is true even though Pitt-Hart, which held that the exact language 

found in SDCL § 15-2-14.2 creates a statute of repose and not a statute of limitations, was 

not issued until after Howey-Fox served her initial Answer.  Justice required the 

amendment and Robinson was not prejudiced by the same.  Robinson’s continued 

attempts to elude Pitt-Hart’s application by arguing that the circuit court abused its 
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discretion by granting Howey-Fox’s motion to amend should be foreclosed.  

South Dakota law provides, in relevant part: 

 

[A] party may amend his pleading [] by leave of court or by written consent of the 

adverse party; and leave shall be freely given when justice so requires. 

 

SDCL § 15-6-15(a).  So long as there is no prejudice to the non-moving party as a result 

of the amendment, circuit courts are specifically permitted to, and when 

justice requires instructed to, allow amendment of the pleadings “before, 

during, and after trial without the adverse party’s consent.”  Dakota 

Cheese, Inc. v. Ford, 1999 S.D. 147, 24, 603 N.W.2d 73, 78 (internal 

citations and quotations omitted).  The circuit court was well within its 

discretion in granting Howey-Fox’s Motion for Leave to File Amended 

Answer both because there was no prejudice to Robinson and justice 

required this result.    A. The affirmative defense of statute of 

repose was never waived. 

Robinson argues that the failure to plead an affirmative defense results in the 

defense being “waived and barred.”  (Appellant Brief 6.)  Robinson’s argument wholly 

ignores this Court’s repeated direction to the contrary: “An affirmative defense is not 

waived if the pleadings are properly amended to include the [previously] unpled defense.” 

 Beyer v. Cordell, 420 N.W.2d 767, 769 (S.D. 1988) (citation omitted ) (emphasis added); 

Dakota Cheese, 1999 S.D. 147, 25, 603 N.W.2d at 78 (same).  This is true in situations 

where the affirmative defense could have been asserted at the onset, but was not.  See 

Beyer, 420 N.W.2d at 770 (upholding the trial court’s grant of a motion to amend an 
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answer to assert a previously unpled affirmative defense); Dakota Cheese, 1999 S.D. 147, 

26, 603 N.W.2d at 78-79 (same); see also Isakson v. Parris, 526 N.W.2d 733, 738 (S.D. 

1995) (holding the trial court’s failure to allow the defendant’s motion to amend to assert 

a previously unpled affirmative defense an abuse of discretion).  And this is especially 

true where, as here, the affirmative defense could not have been asserted at the onset 

because an April 13, 2016 change in caselaw under Pitt-Hart triggered application of the 

affirmative defense after Howey-Fox’s initial Answer was filed on February 25, 2016.  

Howey-Fox’s affirmative defense of statute of repose was not – and has never been – 

waived.  

B. Robinson was not prejudiced by Howey-Fox’s amendment. 

 

i. The eventual grant of summary judgment is not indicative of 

prejudice. 

 

Without referencing or analyzing caselaw in support of her position, Robinson 

claims that she was prejudiced by Howey-Fox’s amendment of her Answer to include the 

affirmative defense of statute of repose.  (Appellant Brief 6-7.)  Specifically, Robinson 

alleges that her prejudice stems from the fifteen months that passed between the Pitt-Hart 

decision and the filing of Howey-Fox’s motion to amend.  (Appellant Brief 7.)3  Even so, 

the time period alone is not indicative of prejudice.  Robinson must show how the time 

period prejudiced her.  And Robinson’s sole argument of how this time period 

purportedly prejudiced her is the eventual grant of summary judgment in Howey-Fox’s 

                                                 
3  Robinson fails to inform the Court that Robinson was put on notice of Howey-Fox’s 

intent to assert the statute of repose affirmative defense in accordance with Pitt-Hart on May 17, 

2017 – six weeks before Howey-Fox filed her motion to amend. 
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favor.  (See Appellant Brief 7.) (Arguing that the delay in asserting the affirmative 

defense “was unduly prejudicial to Robinson as evidenced by the trial court’s subsequent 

ruling granting Fox’s motion for summary judgment based on the statute of repose.”) 

(emphasis added.)  Robinson’s argument holds no water.  The eventual grant of summary 

judgment, even in conjunction with a delay in asserting an affirmative defense, does not 

support a finding of prejudice.  Prejudice is not measured by Howey-Fox’s ability to 

successfully assert an affirmative defense. 

As previously addressed, this Court has upheld amendments of answers to assert 

previously unpled affirmative defenses.  See Beyer, 420 N.W.2d at 770 (upholding the 

trial court’s grant of a motion to amend an answer to assert contributory negligence); 

Dakota Cheese, 1999 S.D. 147, 26, 603 N.W.2d at 78-79 (upholding the trial court’s 

grant of a motion to amend an answer to assert affirmative defenses, including unclean 

hands and collateral estoppel); see also Isakson, 526 N.W.2d at 738 (holding the trial 

court’s failure to allow the defendant’s motion to amend to assert the affirmative defense 

that the plaintiff failed to comply with the notice statute was an abuse of discretion).  In 

those cases, the decision that there was no prejudice was not qualified by stating “so long 

as this amendment does not result in summary judgment to the amending party.”  Of 

course it was not.  Robinson may not like the outcome, but the grant of summary 

judgment is certainly not evidence of undue prejudice.   

The grant of summary judgment in conjunction with a months-long delay does not 

bolster Robinson’s argument.  The length of time between the Pitt-Hart decision and 

Howey-Fox’s motion to amend had no bearing whatsoever on the circuit court’s grant of 
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summary judgment.  The question of law as to whether Pitt-Hart triggered the 

applicability of the statute of repose to SDCL § 15-2-14.2 did not morph over time.  And 

the relevant facts to the circuit court’s analysis, i.e.; (1) when the occurrence happened 

and (2) when the lawsuit was commenced, were set in stone and did not change over 

time.  Thus, Howey-Fox’s Motion for Summary Judgment based on the question of law 

of whether SDCL § 15-2-14.2 is properly considered a statute of repose in light of Pitt-

Hart would have been granted whether the amendment was made one month, six months, 

or two years after the Pitt-Hart decision.  Robinson has not met her burden of showing 

prejudice to warrant reversal of the circuit court’s grant of Howey-Fox’s motion to 

amend.  

ii. Robinson cannot satisfy the recognized concerns of prejudice. 

This Court has recognized very limited and specific situations signifying prejudice 

to an opposing party by another party’s amendment of pleadings: (1) when the opposing 

party did not have a fair opportunity to litigate the issue, Isakson, 526 N.W.2d at 735; (2) 

when the opposing party could have offered additional evidence if the case had been tried 

on the different issue, id.; or (3) when an opposing party is surprised and unprepared to 

meet the contents of the proposed amendment, Hein, 2016 S.D. 73, ¶ 24, 887 N.W.2d at 

70.  Application of this narrow and restrictive list to the present facts proves Robinson’s 

claim of prejudice without merit.  None of the recognized concerns of prejudice are 

present here.  

Robinson has made no argument or showing that she was precluded from offering 

certain evidence.  Nor can she.  There was no scheduling order in place at the time 
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Howey-Fox notified Robinson of her planned amendment to include the statute of repose 

affirmative defense or any time thereafter.  Discovery was still open.  Robinson was free 

to seek discovery regarding the statute of repose.  She chose not to.  In fact, the circuit 

court specifically provided Robinson the opportunity to conduct additional discovery in 

order to defend against Howey-Fox’s affirmative defense of statute of repose.  (MA HT 

18.)  In addition, SDCL § 15-6-56(f) allows for a party to request a stay of a motion for 

summary judgment to conduct discovery.  Despite having these options available to her, 

Robinson never requested a stay of the motion for summary judgment and never 

conducted additional discovery.  Any purported inability to offer certain evidence is 

through no fault but her own. 

Likewise, Robinson has made no argument or showing that she did not have a fair 

opportunity to litigate the applicability of the statute of repose.  Nor can she.  Robinson 

was aware of Howey-Fox’s intent to assert the affirmative defense of statute of repose on 

May 17, 2017.  (App. 5-13.)  The circuit court granted Howey-Fox’s Motion for 

Summary Judgment on September 20, 2017.  (MSJ HT 4.)  Robinson had over four 

months to defend the claim.  This Court has found no prejudice in cases where the 

opposing party had much less time to prepare or defend against claims asserted in 

amended pleadings than the four months Robinson was given.  See Americana 

Healthcare Center v. Randall, 513 N.W.2d 566, 571 (S.D. 1994) (finding two months to 

prepare the defense of a newly asserted claim to be “sufficient time” and no 

demonstration of undue prejudice as a result); see also Kjerstad v. Ravellette 

Publications, Inc., 517 N.W.2d 419, 423 (S.D. 1994) (finding no prejudice where the 
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circuit court granted the plaintiff’s motion to amend her complaint to include a new cause 

of action just one day before the trial was scheduled to begin).  Robinson was fully 

provided the opportunity to – and did – present her arguments on the applicability and 

effect of the statute of repose.  None of the limited and specific concerns of prejudice that 

this Court has recognized are present under these facts.  Robinson was simply not 

prejudiced by Howey-Fox’s amendment. 

iii. Howey-Fox would have been permitted to assert the 

affirmative defense of statute of repose as a matter of course 

with or without the circuit court’s allowance. 

 

Robinson’s lack of prejudice is further evidenced by the fact that Howey-Fox 

would have been permitted to raise the affirmative defense of statute of repose in 

response to Robinson’s Amended Complaint as a matter of course with or without the 

circuit court’s grant of Howey-Fox’s motion to amend.  At the same time that Howey-Fox 

sought leave of court to amend her initial Answer, Robinson, too, sought leave of court to 

amend her initial Complaint.  (RA 50-52, 59-66.)  Robinson’s motion to amend was 

granted.  (RA 267-268.)  Robinson’s Amended Complaint added a new claim and theory 

of recovery.  (RA 103-112.)  This new claim and theory of recovery alleged that, while 

representing Robinson, Howey-Fox loaned Robinson money and took her “diamond 

anniversary ring as collateral, which was worth far more than the amount of money 

[loaned Robinson].”  (RA 103-112.)  With her Amended Complaint, Robinson sought the 

damages she sustained “as a result of [] Howey-Fox procuring [Robinson’s] diamond 

anniversary ring” at a price allegedly below fair market value.  (Id.)  That amendment 

expanded the scope of the case on which Robinson had been proceeding – that Howey-
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Fox committed malpractice as a result of her failure to commence the personal injury 

action within the statute of limitations.   

This Court has not previously addressed the issue of whether a party may amend 

their pleadings as a matter of right, and without seeking leave of court, in response to 

another party’s amended pleading.  Of the courts that have addressed this issue, the large 

majority have adopted an equitable rule that “when a plaintiff files an amended complaint 

which changes the theory or scope of the case, the defendant is allowed to plead anew as 

though it were the original complaint filed by the [p]laintiff.”  Tralon Corp. v. 

Cedarapids, Inc., 966 F. Supp. 812, 832 (N.D. Iowa 1997), aff’d, 2000 WL 84400 (8th 

Cir. January 21, 2000); Hydro Engineering, Inc. v. Petter Investments, Inc., 2013 WL 

1194732 (D. Utah March 22, 2013) (holding that a defendant may assert new affirmative 

defenses without leave of court when “a plaintiff files an amended complaint which 

changes the theory or scope of the case.”).4  Robinson’s Amended Complaint expanded 

the scope of the case and Howey-Fox would have been permitted to raise the affirmative 

defense of statute of repose even without a motion for leave to amend.  Again, this is 

especially true where, as here, the affirmative defense could not have been asserted in 

                                                 
4  See also, e.g., Port-A-Pour, Inc. v. Peak Innovations, Inc., 2016 WL 1258552, * 3 (D. 

Colo. March 31, 2016) (holding that a defendant may, without seeking leave of court, assert new 

counterclaims and affirmative defenses when a plaintiff files an amended complaint which 

changes the theory or scope of the case); Uniroyal Chem. Co., Inc. v. Syngenta Crop Protection, 

Inc., 2005 WL 677806 (D. Conn. March 23, 2005) (holding that a defendant is entitled to plead 

anew when a plaintiff adds new theories that expand the scope of the case); Brown v. E.F. Hutton 

& Co., Inc., 610 F. Supp. 76, 78 (S.D. Fla. 1985) (same); Buffalo Wild Wings, Inc. v. Buffalo 

Wings & Rings, LLC, 2011 WL 2261298, *4 (D. Minn. March 21, 2011) (adopting the moderate 

approach and recognizing the equitable consideration that “if one party expands its case by adding 

new theories and claims, the other party may do likewise.”). 
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 28 

response to the original Complaint because the law did not support such an assertion at 

that time.  The circuit court’s grant of Howey-Fox’s Motion for Leave to Amend is 

properly affirmed. 

CONCLUSION 

The circuit court correctly held that SDCL § 15-2-14.2 is a statute of repose.  

There remained no disputes of material fact that Robinson failed to bring her claims 

within three years of the time the alleged malpractice occurred and her claims are, 

therefore, time-barred.  Robinson’s numerous attempts at avoiding the application of this 

Court’s decision in Pitt-Hart v. Sanford USD Medical Center should be denied.  The 

continuous representation doctrine does not apply to statutes of repose.  And there were 

no continuing torts to trigger the continuing tort doctrine. 

The circuit court did not abuse its discretion in granting Howey-Fox’s Motion for 

Leave to File Amended Answer because Robinson was not prejudiced by the amendment. 

 For these reasons, Howey-Fox respectfully requests this Court to affirm the circuit court 

in all respects.   

Dated: June 8th, 2018.      

FULLER & WILLIAMSON, LLP 

 

   /s/    William P. Fuller                                              

William P. Fuller 

Molly K. Beck 

7521 South Louise Avenue 

Sioux Falls, SD 57108 

(605) 333-0003 

bfuller@fullerandwilliamson.com 

mbeck@fullerandwilliamson.com   

  Attorneys for Appellees Harmelink, Fox & 

  Ravnsborg Law Office and Wanda L. Howey-Fox 
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       : SS

COUNTY OF YANKTON ) FIRST JUDICIAL CIRCUIT

o-o-o-o-o-o-o-o-o-o-o-o-o-o-o-o-o-o-o-o-o-o-o-o

JILL ROBINSON-PODOLL f/k/a JILL
ROBINSON-KUCHTA,

Plaintiff,

vs.

HARMELINK, FOX & RAVNSBORG LAW
OFFICE and WANDA L. HOWEY-FOX,

Defendants/Third-Party 
Plaintiffs,

vs.

YANKTON COUNTY, SOUTH DAKOTA,

Third-Party Defendant.

:

:

:

:

:

:

:

:

:

:

66 CIV. 16-000079

NOTICE OF ENTRY OF 
JUDGMENT OF DISMISSAL

o-o-o-o-o-o-o-o-o-o-o-o-o-o-o-o-o-o-o-o-o-o-o-o

PLEASE TAKE NOTICE that a Judgment of Dismissal of Defendants/Third-Party

Plaintiffs and Third-Party Defendant was signed by the Honorable John Pekas on September 22,

2017, and filed with the Yankton County Clerk of Court on September 25, 2017.  A true and

correct copy of the Judgment of Dismissal of Defendants/Third-Party Plaintiffs and Third-Party

Defendant is attached to this Notice.

Filed: 9/25/2017 2:38:05 PM CST   Yankton County, South Dakota     66CIV16-000079
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66 CIV. 16-000079
Notice of Entry of Judgment of Dismissal

Dated: September 25, 2017.
FULLER & WILLIAMSON, LLP

   /s/ William Fuller                                                   
William Fuller
Molly K. Beck
7521 South Louise Avenue
Sioux Falls, SD 57108
(605) 333-0003
bfuller@fullerandwilliamson.com
mbeck@fullerandwilliamson.com
  Attorneys for Defendants/Third-Party 
  Plaintiffs

Certificate of Service

I certify that on September 25, 2017, I e-filed and served via Odyssey File & Serve, a true
and correct copy of the foregoing Notice of Entry of Judgment of Dismissal, upon:

Casey W. Fideler
CHRISTOPHERSON, ANDERSON, 
PAULSON & FIDELER, LLP
casey@capflaw.com
  Attorney for Plaintiff

Douglas M. Deibert
CADWELL, SANFORD, DEIBERT 
& GARRY, LLP
ddeibert@cadlaw.com  
  Attorney for Third-Party Defendant

   /s/ William Fuller                                                   
One of the Attorneys for Defendants/
Third-Party Plaintiffs

2

Filed: 9/25/2017 2:38:05 PM CST   Yankton County, South Dakota     66CIV16-000079
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JILL ROBINSON-PODOLL f/kJa JILL 
ROBINSON-KUCHTA, 

Plaintiff, 

vs. 

HARMELINK, FOX & RA VNSBORG LAW 
OFFICE and WANDA L. HOWEY -FOX, 

vs. 

DefendantslThird-Party 
Plaintiffs, 

YANKTON COUNTY, SOUTH DAKOTA, 

Third-Party Defendant. 

0-0-0-0-0-0-0-0-0-0-0-0-0-0-0-0-0-0-0-0-0-0-0-0 

66 CIV. 16-000079 

JUDGMENT OF DISMISSAL OF 
DEFENDANTS/THIRD-PARTY 

PLAINTIFFS AND THIRD-PARTY 
DEFENDANT 

A hearing on Defendants/Third-Party Plaintiffs', Harmelink, Fox & Ravnsborg Law 

Office and Wanda L. Howey-Fox, Motion for Summary Judgment, with Joinder by Third-Party 

Defendant, Yankton County, South Dakota, was held on Wednesday, September 20, 2017, at 

2:30 p.m. at the Minnehaha County Courthouse in Sioux Falls, South Dakota, the Honorable 

John Pekas presiding. Plantiff appeared through counsel of record, Casey Fideler, 

Defendants/Third-Party Plaintiffs appeared through counsel of record, William Fuller, and Third-

Party Defendant appeared through counsel of record, Douglas Deibert. The Court, having 

reviewed the parties filings and submissions, having heard arguments of counsel, and for good 

cause appearing, it is hereby 

Filed: 9/25/2017 2:38:05 PM CST   Yankton County, South Dakota     66CIV16-000079
App. 3



66 CIV. 16-000079 
Judgment of Dismissal ofDcfcndantslThird-Party Plaintiffs and Third-Party Defendant 

ORDERED, ADJUDGED, and DECREED that Defendants/Third-Party Plaintiffs' 

Motion for Summary Judgment, with Joinder by Third-Party Defendant, is GRANTED on the 

merits, and with prejudice, with each party to bear their own costs. 

Dated: q /2'2.- I ,2017. , 

The Honorable John Pekas 
Circuit Court Judge 

2 
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Fuller & Williamson, LLP

—————————————————————————

7521 South Louise Avenue
Sioux Falls, South Dakota, 57108

P: (605) 333-0003 | F: (605) 333-0007
www.fullerandwilliamson.com

‡ Also licensed to practice in Minnesota.
  N Also licensed to practice in Iowa.

William P. Fuller ‡
Hilary L. Williamson ‡
Derek A. Nelsen ‡
Eric T. Preheim N 

Molly K. Beck bfuller@fullerandwilliamson.com

May 17, 2017

Casey W. Fideler
Christopherson, Anderson, Paulson & Fideler 
509 South Dakota Avenue
Sioux Falls, SD 57104-6809

Re:       Jill Robinson-Podoll, f/k/a Jill Robinson-Kuchta v. Harmelink, Fox & Ravensborg Law
Office and Wanda L. Howey-Fox vs. Yankton County, South Dakota - Civ. 16-79

Dear Casey:

I have enclosed a Stipulation to Amend the Answer as well as the proposed amended
answer.  The only change that I am making to the answer is adding the statute of repose as
a defense under the third defense.  If acceptable, please sign the stipulation and return it
to me.  Otherwise, we can bring it before the court.  Thank you.

Yours truly,

William Fuller

Enclosure

cc/enc:      Douglas M. Deibert

Attorneys at Law

App. 5
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COUNTY OF YANKTON ) FIRST JUDICIAL CIRCUIT

o-o-o-o-o-o-o-o-o-o-o-o-o-o-o-o-o-o-o-o-o-o-o-o

JILL ROBINSON-PODOLL f/k/a JILL
ROBINSON-KUCHTA,

Plaintiff,

vs.

HARMELINK, FOX & RAVNSBORG
LAW OFFICE and WANDA L. HOWEY-
FOX,

Defendants/Third-Party 
Plaintiffs,

vs.

YANKTON COUNTY, SOUTH DAKOTA,

Third-Party Defendant.

:

:

:

:

:

:

:

:

:

:

66 CIV. 16-000079

STIPULATION TO AMEND
ANSWER

o-o-o-o-o-o-o-o-o-o-o-o-o-o-o-o-o-o-o-o-o-o-o-o

The above-named parties, through counsel of record, hereby stipulate and agree

that Defendants/Third-Party Plaintiffs may amend their Answer to Plaintiff's Complaint. 

Attached as Exhibit A is a copy of the proposed Amended Answer to Plaintiff's

Complaint.

App. 6



66 Civ. 16-000079
Stipulation to Amend Answer

Dated this ____ day of May, 2017.

FULLER & WILLIAMSON, LLP

______________________________________  
William Fuller
7521 S. Louise Avenue
Sioux Falls, SD 57108
Phone 605-333-0003
Fax 605-333-0007
Email bfuller@fullerandwilliamson.com
Attorneys for Defendants

2
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Stipulation to Amend Answer

Dated this ______ day of May, 2017.

CHRISTOPHERSON, ANDERSON,
PAULSON & FIDELER

______________________________________
Casey W. Fideler
509 S. Dakota Avenue
Sioux Falls, SD 57104-6809
Phone 605-336-1030
Fax 605-336-1027
Email casey@capflaw.com
 Attorneys for Plaintiff

3
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Stipulation to Amend Answer

Dated this ____ day of May, 2017.

CADWELL, SANFORD, DEIBERT &
GARRY

______________________________________
Douglas M. Deibert
P.O. Box 2498
Sioux Falls, SD 57101
Phone 605-336-0828
Fax 605-336-6036
Email ddeibert@cadlaw.com
Attorneys for Third-Party Defendant

4
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STATE OF SOUTH DAKOTA ) IN CIRCUIT COURT

       : SS

COUNTY OF YANKTON ) FIRST JUDICIAL CIRCUIT

o-o-o-o-o-o-o-o-o-o-o-o-o-o-o-o-o-o-o-o-o-o-o-o

JILL ROBINSON-PODOLL f/k/a JILL

ROBINSON-KUCHTA,

Plaintiff,

vs.

HARMELINK, FOX & RAVNSBORG

LAW OFFICE and WANDA L. HOWEY-

FOX,

Defendants.

:

:

:

:

:

:

:

66 CIV. 16-000079

DEFENDANTS’ AMENDED

ANSWER AND DEMAND FOR

JURY TRIAL

o-o-o-o-o-o-o-o-o-o-o-o-o-o-o-o-o-o-o-o-o-o-o-o

COMES NOW Defendants Harmelink, Fox & Ravnsborg Law Office and Wanda

L. Howey-Fox (collectively “Defendants”), by and through their counsel of record, and

for their Amended Answer to Plaintiff’s Complaint, state and allege as follows:

First Defense

1. Plaintiff’s Complaint fails to state a claim or a cause of action against

Defendants upon which relief can be granted.

2. Plaintiff is not the real party in interest.

Second Defense

3. Defendants deny each and every allegation, matter, and thing contained in

said Complaint except such as are hereinafter specifically admitted or qualified

Exhibit A-1
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66 CIV. 16-000079
Defendants’ Amended Answer and Demand for Jury Trial

2

4. Defendants admit paragraphs 1, 2, 3, 6, 7, 9, 10, 11, 12, 13, 15, 16, 17, 18,

19, 20, 21, 22, 23, 24, and 28.

4. Defendants admit that a motor vehicle accident occurred on April 28, 2007,

in which the vehicle driven by Chelsea Ewalt pushed the vehicle operated by Michelle

Mitchell into the rear bumper of the vehicle being operated by the Plaintiff herein.  

5. Plaintiff’s allegations in paragraphs 29, 30, and 31 are legal conclusions to

which no response is required.

Third Defense

6. Plaintiff was contributorily negligent barring her recovery herein.

7. Plaintiff’s purported cause of action is barred by the doctrine of estoppel

and in pari delecto.

8. Plaintiff failed to mitigate her damages.

9. Plaintiff’s purported cause of action is barred by the statute of repose.

Fourth Defense

9. Plaintiff’s claim for punitive damages violates Defendants’ due process

rights guaranteed by the Fourteenth Amendment to the United States Constitution and

Article VI Section 2 of the South Dakota Constitution.

Exhibit A-2
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66 CIV. 16-000079
Defendants’ Amended Answer and Demand for Jury Trial

3

Prayer for Relief

Defendants pray that Plaintiff’s Complaint be dismissed upon the merits and that

Defendants have and recover their costs and disbursements herein.

Request for Jury Trial

Defendants request a trial by jury on all issues of fact.

Dated this ____ day of May, 2017.

FULLER & WILLIAMSON, LLP

    /s/ William Fuller                                             

William Fuller

7521 South Louise Avenue

Sioux Falls, SD 57108

Phone:(605) 333-0003

Fax: (605) 333-0007

Email: bfuller@fullerandwilliamson.com 

  Attorney for Defendants

Certificate of Service

I certify that on the ____ day of May, 2017, I served via Odyssey File & Serve, a

true and correct copy of the foregoing Defendants’ Amended Answer and Demand for

Jury Trial, upon:

Casey W. Fideler

CHRISTOPHERSON, ANDERSON, 

PAULSON & FIDELER, LLP

509 S. Dakota Avenue

Sioux Falls, SD 57104-6809

  Attorney for Plaintiff

Exhibit A-3
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    /s/ William Fuller                                             

One of the Attorneys for Defendants

Exhibit A-4
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1

Sara Heller

From: Bill Fuller
Sent: Wednesday, May 24, 2017 3:01 PM
To: Casey W. Fideler
Cc: Douglas Deibert
Subject: RE: Robinson v Fox

We can set it for hearing for both motions.  Bill 
 

From: Casey W. Fideler [mailto:casey@capflaw.com]  
Sent: Wednesday, May 24, 2017 2:02 PM 
To: Bill Fuller <bfuller@fullerandwilliamson.com> 
Cc: Casey W. Fideler <casey@capflaw.com>; Douglas Deibert <ddeibert@cadlaw.com> 
Subject: Re: Robinson v Fox 

 
Bill, 
 
I apologize for the delay in responding to your request that I stipulate to allowing you to amend the answer to 
the complaint  but I am up against the SOL on another matter so my attention has been directed to that file 
recently.  I cannot sign the stipulation as doing so would be adverse to my client’s interests and I also feel that 
your request is untimely and would be prejudicial to my client  because we just completed depositions. 
 
 I have also attached an email chain dated January 18, 2017 whereby I ask you to stipulate to me amending the 
complaint to include Jill’s damages  as a result of the sale of her ring to Wanda.  Mr. Deibert responded taking 
no position on my request. However, you never responded to my request.  
 
 We can set a hearing date on both motions and kill two birds with one stone, can’t we?  Please let me know 
what you think. Thank you. 
 
Respectfully, 
Casey  
Casey W. Fideler, LL.M 
Christopherson, Anderson, Paulson & Fideler, LLP 
509 South Dakota Avenue 
Sioux Falls, SD 57104-6809 
Phone: (605) 336-1030 
Fax: (605) 336-1027 
Email: Casey@capflaw.com  
  
PRIVILEGE AND CONFIDENTIALITY NOTICE 
The information contained in this electronic message (e-mail) is privileged and confidential information intended only for the use of the individual or entity named in the address 
line. If the reader of this e-mail is not the intended recipient, or if the reader of this e-mail is the employee or agent responsible to deliver this e-mail to the intended recipient, you 
are hereby on notice that you are in possession of confidential and privileged information. Any dissemination, distribution, or copying of this communication is strictly prohibited. 
You will immediately notify the sender by telephone or reply e-mail of your inadvertent receipt. Please delete the e-mail both locally and from your permanent mailbox without 
opening or examining it. 
 
On May 24, 2017, at 12:04 PM, Bill Fuller <bfuller@fullerandwilliamson.com> wrote: 
 
Casey I sent you a stipulation to amend the answer last week.  Doug has already signed it.  Are you going to sign?  Bill 

App. 14
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3 It is stipulated and agreed by and between the 
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4 above-named parties, through their attorneys of record, whose 
5 appearances have been hereinabove noted, that the deposition 
6 of Jill Robinson-Podoll may be taken at this time and place, 
7 that is, at the James Law Offices, Yankton, South Dakota, on 
8 the 2nd day of May, 2017, cOlmnencing at the hour of 8:30 
9 o'clock a.m.; said deposition takcn before Wayne K. Swenson, 

10 a Notary Public within and for the State of South Dakota; 
11 said deposition taken for the purpose of discovery or for use 
12 at trial or for each of said purposes, and said deposition 
13 may be used for all purposes contemplated under the 
14 applicable Rules of Civil Procedure as if taken pursuant to 
15 written notice. Insofar as counsel are concerned, the 
16 objections, except as to the fonn of the question, may be 
I 7 reserved until the time of trial. 
18 JILL ROBINSON-PODOLL. 

19 called as a witness, being first duly sworn, deposed and 
20 said as follows: 
21 EXAMINA nON BY MR. FULLER: 

22 Q Would you state your name, please? 
23 A Jill Robinson-Podoll. 
24 Q Jill, my name is Bill Fuller and I'm representing Wanda 
25 Howey-Fox, and I'm going to talk to you a little bit 
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I Q Were you working at Wells Fargo at that time? I Q And had she been served in time, then you would have had 

2 A Yes, I was. 

3 Q Were you aware t11at Chelsey Ewalt's parents banked at 

4 Wells Fargo? 

5 A I was not. 

6 Q Okay. So you don't recall any discussions with Wanda 

7 Howey-Fox about tbe residence of Chelsey Ewalt? 

8 A I know a couple times I may have mentioned I know her 

9 mother worked at Walmart and I knew her moUler was from, 

10 like, the Gayville-Volin area. I did not know that her 

II mom and dad were divorced. 

12 Q So when did you first learn that the Swnmons and 

13 Complaint was not served in time? 

14 A Probably a week before the jury trial, maybe two weeks. 

15 Q So, roughly, three years later. What happened within 

16 those three years from 2010 to 2013? 

17 A I assumed, because I had been dropping off bills and 

18 signing papers, tbat this was in the process. You know, 

19 I don'\. know why I would be dropping off bills if 

20 nothing was in pursuit. 

21 Q Did you know that Miss Ewalt's lawyer initially got the 

22 lawsuit dismissed? 

23 A I did not. 

24 Q Did you know that dismissal was appealed by Wanda to the 

25 South Dakota Supreme Court? 

Page 62 
1 A You know, now that you say that, I do remember something 

2 about tIm!. 

3 Q You remember something about your case being in front of 

4 the South Dakota Supreme Court? 

5 A Right. 

6 Q And did you know that the South Dakota Supreme Court 

7 sent the case back to have that trial in front of the 

8 jury? 

9 A I was not aware that was the procedure. 

10 Q Did you ever ask Wanda, why arc we having this jury 

II trial? 

12 A I guess I never did. I had my trust and faith in her. 

13 She was one of my friends . I asswned she was doing what 

14 was best _. in the best of my interest. 

15 Q But is that the first jury trial you've been in? 

16 I\. Yes. 

17 Q And weren't you curious as to why we're having this 

18 trial in front of a jury? 

19 A You know, I had so many things going on in my life and, 

20 like I stated, Wanda was my friend, I never doubted what 

21 she was doing. I asswned she had been doing this all 

22 the time, and I never questioned her. 

23 Q Well. when you found out that Miss Ewalt was not served 

24 in time, were you surprised to hear that? 

25 A I was shocked. 

Wayne K. Swenson (605) 360-2379 

2 the lawsuit against Ewalt, correct? 

3 A I believe so. 

4 Q And we wouldn't be here today with a lawsuit against 

5 Wanda, correct? 

6 A Correct. 

7 Q Do you remember any conversations you had with Wanda 

8 concerning the attorney fee agreement? 

9 A No, I do not. 

10 Q So from your perspective, in your opinion when did this 

II attorney-client relationship begin betwccn you and Wanda 

12 in reference to the car accident? 

13 MR. FlDELER: Again, an objection on 

14 the record, Wayne. Legal conclusion. 

15 MR . FULLER: You can answer. 

16 A The day when I called her about getting that check from 

17 De Smet. 

18 Q And why do you say that? 

19 A Because at that time she advised me not to sign any 

20 papers, to start bringing her the paperwork, any bills, 

21 

22 

23 

24 

25 

names of doctors that r had seen. I assumed that was 

because of an client-attorney situation and not just 

because we were friends. None of my other friends asked 

for any of that. . 

(Deposition Exhibit Number ·lO was marked for 

Page 64 
I identification by the court reporter) . 

2 Q I'll show you what's been marked as Deposition Exhibit 

3 10, which is an appraisal of a ring that was provided to 

4 me by your attorney. 111at is a ring that you owned? 

5 A Correct. 

6 Q And when did you purchase that ring? 

7 A I do not recall the date. 

8 Q Do you remember how much you paid for the ring? 

9 A r believe it was under $5,000. 
10 Q Pardon me? 

II A I believe it was under $5,000. 
12 Q Okay. And you purchased it from whom? 

13 A A friend, a jeweler of Wanda's. 

14 Q Here in Yankton? 

15 A Yes. 

16 Q And did you ultimately end up selling that ring to 

17 Wanda? 

18 A I gave her that ring and she gave me some money, and at 

19 the time I had asked her, do you think that, you know, 

20 that case will be settled by then? I was thinking 

21 

22 

23 

September, I don't know why that date sticks in my mind, 

so I thought, if I wasn't able to come up with the money 

on my own that this trial would have been over and I 
24 could have paid her off that way also. 

25 Q Why didn't you just sell the ring to somebody else or 
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PRELIMINARY STATEMENT 

Consistent with the naming of parties contained in the Preliminary Statement of 

Appellees Harmelink, Fox & Ravnsborg Law Office and Wanda L. Howey-Fox, the 

following will be references to parties in this Brief: 

Plaintiff/Appellant Jill Robinson-Podoll f/k/a Jill Robinson-Kuchta will be 

referred to as “Robinson.” 

Defendant and Third-Party Plaintiffs/Appellee Harmelink, Fox & Ravnsborg Law 

Office Office and Wanda L. Howey-Fox will be referred to as “Howey-Fox.” 

Third-Party Defendant/Appellee Yankton County, South Dakota will be referred 

to as “Yankton County.” 

 STATEMENT OF JURISDICTION 

Yankton County agrees with the Statement of Jurisdiction made by Howey-Fox.  

Yankton County agrees the Notice of Appeal was timely filed. 

 STATEMENT OF THE ISSUES 

Yankton County agrees with the Statement of the Issues advanced by Howey-Fox; 

and re-states those issues as follows: 

I.  Whether the circuit court properly granted Howey-Fox’s Motion for 

Summary Judgment. 

 

Robinson argues that the circuit court erred by granting Howey-Fox’s Motion for 

Summary Judgment. The circuit court properly granted Howey-Fox’s Motion for 

Summary Judgment because no disputes of material fact remained. In addition, the 

circuit court, in applying this Court’s guidance and analysis in Pitt-Hart v. Sanford USD 

https://www.westlaw.com/Document/If4fc775a02ae11e6a795ac035416da91/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
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Medical Center, 2016 S.D. 33, 878 N.W.2d 406 and the plain language of SDCL § 15-2- 

14.2, correctly determined that SDCL § 15-2-14.2 is a statute of repose. 

· SDCL § 15-2-14.2 

· Pitt-Hart v. Sanford USD Medical Center, 2016 S.D. 33, 878 N.W.2d 406 

· Hagemann ex rel. Estate of Hagemann v. NIS Engineering, Inc.. 2001 S.D. 

102, 632 N.W. 2d 840 

 

II. Whether the circuit court properly granted Howey-Fox’s Motion for 

Leave to File Amended Answer. 

 

Robinson argues that the circuit court erred in granting Howey-Fox’s Motion for 

Leave to File Amended Answer.  ( The circuit court was within its discretion in 

granting Howey-Fox’s Motion both because: (1) Robinson was not prejudiced by the 

amendment; and (2) justice required leave be freely given in light of a Pitt-Hart, which 

was issued after Howey-Fox filed her initial Answer and which triggered the applicability 

of the statute of repose affirmative defense to Robinson’s claims against Howey-Fox. 

· SDCL § 15-6-15(a) 

· Pitt-Hart v. Sanford USD Medical Center, 2016 S.D. 33, 878 N.W.2d 406 

· Beyer v. Cordell, 420 N.W.2d 767 (S.D. 1988) 

 

 STATEMENT OF THE CASE 

Yankton County agrees with Howey-Fox’ Statement of the Case.  Significantly, 

the claimed act of malpractice Robinson claims against Howey-Fox occurred no later than 

April 29, 2010, which was three years from the date of the motor vehicle accident 

involving Robinson, Mitchell, and Ewalt.  Howey-Fox represented Robinson in bringing 

the lawsuit against those Defendants.  Howey-Fox failed to ensure that Ewalt was served 

on or before April 28, 2010, at which time the the three-year statute of limitations expired 

on that claim. 

https://www.westlaw.com/Document/If4fc775a02ae11e6a795ac035416da91/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
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Howey-Fox was served with the Summons and Complaint in this case on January 

27, 2016, nearly six years after the occurrence of the motor vehicle accident in which 

Howey-Fox represented Robinson. 

In a bench ruling of September 20, 2017, the Trial Court granted Howey-Fox’ 

Motion for Summary Judgment.   This appeal follows. 

 ARGUMENT1 

I.  The circuit court correctly concluded that SDCL § 15-2-14.2 is a 

statute of repose based on this Court’s decision in Pitt-Hart v. Sanford 

USD Medical Center. 

 

Of course, this is a question of law.  It is undisputed that the three-year statute of 

limitations set forth in SDCL § 15-2-14 began running April 28, 2007, the date of the 

motor vehicle accident involving Robinson and two other parties.  The statute of 

limitations would have run April 29, 2010, on that accident claim.  Howey-Fox failed to 

ensure that Robinson’s lawsuit was served on or before that date. 

                                                 
1 

  In this section, Yankton County will refer to the arguments made by Howey-Fox in the 

section headed “Argument,” which appears at pages 9-27 of Howey-Fox’ Brief.  Yankton 

County will attempt to limit or at least eliminate unnecessary repetition in citing 

authority, or making arguments.  

 

It is likewise undisputed Howey-Fox was served with the Summons and 

Complaint in this legal malpractice action against her, on January 27, 2016.   From April 

29, 2010, the date on which the limitations period began running on Robinson’s potential 

claim against Howey-Fox, the three-year limitation mandated by SDCL 15-2-14.2 expired 

April 30, 2013.  Thus, Robinson’s Complaint in this action was served on Howey-Fox 

https://www.westlaw.com/Document/N6910AA000A3011DCBEF3CE174052014B/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
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two years, nine months after the claim expired under SDCL 15-2-14.2.  Clearly the three-

year statute was exceeded. 

A. SDCL § 15-2-14.2 is a statute of repose. 

There is little or nothing to add to the well written, well reasoned argument 

Howey-Fox makes at pages 9-13 of her Brief.  Probably the only issue worth noting is 

Howey-Fox’ comparison of SDCL § 15-2-14.1, with SDCL § 15-2-14.2, which appears at 

pages 9-10 of Howey-Fox’ Brief.  Each quoted portion of the statute ends with the four 

words “shall have occurred.”  The medical malpractice limiting statute, SDCL §15-2-

14.1, lists the potential acts subject to professional negligence as “malpractice, error, 

mistake, or failure to cure, ...”  Those terms are used twice in the statute.  

Similarly, and virtually identically, the legal malpractice limiting statute, SDCL § 

15-2-14.2 lists “malpractice, error, mistake, or omission, ...”  The only difference is that 

the medical malpractice statute uses the phrase “failure to cure,” while the legal 

malpractice statute substitutes the word “omission” in place of “failure to cure.”  Of 

course, lawyers’ professional actions do not involve “curing” anything or anyone.  Thus, 

for purposes of realistic comparison, the two statutes are identical in the most important 

sense. 

As to any argument Robinson makes regarding a client-potential plaintiff’s 

recognition of the malpractice claimed, this Court has previously dealt with a similar 

issue involving a claim of attorney malpractice.2  See Green v. Siegel, Barnett & Shutz, 

                                                 
2 

  The statute of repose issue argument was not made in that case, perhaps because Pitt-
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557 N.W.2d 396 (S.D. 1996).  In that case, Defendant law firm did legal work for a client 

in November of 1976.  That work involved trusts for three minor children and potential 

tax advantages, had the document work been done differently.  Grantor Mayme Green 

died June 27, 1993.  The legal malpractice claim was commenced April 19, 1995.  

Obviously that was outside both the six-year statute of limitations under a statute 

regarding legal malpractice actions arising prior to 1977; and a three-year limitations 

period for such actions after 1977.   

The Trial Court granted summary judgment in favor of plaintiff on the statute of 

limitations issue.  The South Dakota Supreme Court reversed, rejecting arguments of 

“open courts” and constitutionality.  Further, in holding that the limitation period began 

running in November of 1976, at the time the documents were prepared, this Court noted 

other decisions indicating sympathy for those who find a statute unjust.  However, this 

Court deferred to the Legislature, to correct any such claimed injustices.  Thus, Green 

provides strong authority against any argument claiming discovery of the alleged 

malpractice act is to be considered, rather than the date of occurrence. 

B. Robinson’s claims against Howey-Fox are time barred. 

Yankton County adopts the arguments and authorities set forth in Howey-Fox’ 

Brief, No. 1, B.  No other argument is necessary. 

C. The continuous representation doctrine does not apply to statutes of 

repose. 

 

Yankton County adopts the arguments and authorities set forth in Howey-Fox’ 

                                                                                                                                                 

Hart, 2016 S.D. 33, 878 N.W.2d 406, was not decided until 2016. 

https://www.westlaw.com/Document/Ibc43f5d4ff4f11d9bf60c1d57ebc853e/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/Ibc43f5d4ff4f11d9bf60c1d57ebc853e/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/If4fc775a02ae11e6a795ac035416da91/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
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Brief, No. 1, C. 

In her argument regarding the continuous representation doctrine, at page 10 of 

her Brief, Robinson makes the following statement: 

The trial court’s ruling is confusing, but it expressly grants Defendants’ argument 

that Plaintiff’s claims against Defendant Fox are time-barred.  The Court did not 

produce Findings of Fact and Conclusions of Law, a Memorandum Decision, nor 

any other memoranda articulating its rationale. 

 

It is hard to understand how the Trial Court’s ruling could be considered 

confusing.  Very plainly and clearly, the Trial Court granted Howey-Fox’ Motion for 

Summary Judgment on the statute of repose issue. 

As for the argument that failure to enter Findings of Fact and Conclusions of Law 

somehow affect the issue involved in this appeal, it is well settled that Findings of Fact 

and Conclusions of Law are unnecessary in Motions for Summary Judgment; this Court 

has previously held they are improper and unnecessary.  See Bergin v. Bistodeau, 645 

N.W.2d 252 (2002) and City of Belle Fourche v. Dittman, 325 N.W.2d 309 (1982).   

Nor is a Memorandum Decision or any other memoranda necessary.  Thus, that 

argument made at page 10 is without substance or merit. 

D.  There is no continuing tort to trigger the continuing tort doctrine. 

As with other arguments, Yankton County adopts and agrees with Howey-Fox’ 

argument and authorities on this issue.  If a Plaintiff were able to rely on the continuing 

tort theory, it would seem virtually every statute of limitations or repose defense would be 

defeated, a result that would effectively destroy this valid defense. 

II. The circuit court did not abuse its discretion in granting Howey-Fox’s 

Motion for Leave to File Amended Answer. 

https://www.westlaw.com/Document/I447e9e6fff2211d98ac8f235252e36df/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/I447e9e6fff2211d98ac8f235252e36df/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/Ia031d260ff7011d98ac8f235252e36df/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
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Not only does Robinson ignore Pitt-Hart in claiming the circuit court erred in 

granting summary judgment, she also argues Howey-Fox should not have been able to 

amend her answer to assert the affirmative defense of the statute of repose in the first 

place. This is true even though Pitt-Hart, which held that the exact language found in 

SDCL § 15-2-14.2 creates a statute of repose and not a statute of limitations, was not 

decided until after Howey-Fox served her original answer. Justice required the 

amendment for this reason, and Robinson was not prejudiced by the same. Robinson’s 

continued attempts to elude Pitt-Hart’s application by arguing that the circuit court 

abused its discretion by granting Howey-Fox’s motion to amend should also be rejected.  

South Dakota law provides, in relevant part: 

[A] party may amend his pleading [] by leave of court or by written consent of the 

adverse party; and leave shall be freely given when justice so requires.  SDCL § 

15-6-15(a) 

 

So long as there is no prejudice to the non-moving party as a result of the 

amendment, circuit courts are specifically permitted to, and when justice requires 

instructed to, allow amendment of the pleadings “before, during, and after trial without 

the adverse party’s consent.” Dakota Cheese, Inc. v. Ford, 1999 S.D. 147, ¶ 24, 603 

N.W.2d 73, 78 (internal citations and quotations omitted). The circuit court was well 

within its discretion in granting Howey-Fox’s Motion for Leave to File Amended Answer 

both because there was no prejudice to Robinson and because justice required this result. 

A. The affirmative defense of statute of repose was never waived. 

Howey-Fox’ argument at pages 20-21 of her Brief could not be argued any more 

https://www.westlaw.com/Document/N6910AA000A3011DCBEF3CE174052014B/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/NB0AF51E00A3011DCBEF3CE174052014B/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/NB0AF51E00A3011DCBEF3CE174052014B/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/I9e10d28cff4111d98ac8f235252e36df/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_595_78
https://www.westlaw.com/Document/I9e10d28cff4111d98ac8f235252e36df/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_595_78
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effectively.  It is undisputed Howey-Fox’ initial Answer was filed February 25, 2016.  

Pitt-Hart was not decided until April 13, 2016, several weeks after the Answer was filed. 

 Thus, Howey-Fox could have made the Motion for the amendment any time after the 

Pitt-Hart decision. 

B. Robinson was not prejudiced by Howey-Fox’s amendment. 

 

i. The eventual grant of summary judgment is not indicative of 

prejudice. 

 

Robinson’s attempt to show prejudice is weak at best; wholly unsupported at 

worst.  In addition to the arguments made by Howey-Fox at pages 21-22 of her Brief, it 

should be noted that, up to the time  the Motion for Summary Judgment was made, no 

Scheduling Order had been entered.  There was no deadline for the filing of any motions. 

 No discovery deadline had ever been set.  No trial date had been set.  It is likely other 

discovery and trial depositions would have been necessary prior to trial, since in effect, 

Robinson would have needed to prove her damages in the car accident case, if she could 

negotiate the hurdle of avoiding dismissal of the legal malpractice claim.  The significant 

point to be made is that, at the time Howey-Fox made her Motion to amend her Answer, 

there is no question any trial would have been months away.  Responding to the Motion 

for Summary Judgment, whether made at the time it was made, or if it had been made 

earlier, involved the same time and effort to oppose the Motion.  Consequently, the issue 

of prejudice totally fails. 

ii.  Robinson cannot satisfy the recognized concerns of prejudice. 

Yankton County has no additional argument on this issue, other than that made in 

https://www.westlaw.com/Document/If4fc775a02ae11e6a795ac035416da91/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
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paragraph II. i. above; and Howey-Fox’ argument on the issue, at pages 23-27 of her 

Brief. 

iii.  Howey-Fox would have been permitted to assert the 

affirmative defense of statute of repose as a matter of course 

with or without the circuit court’s allowance. 

 

Again on this issue, Howey-Fox is spot-on with her argument.  Once Robinson’s 

Motion to Amend her Complaint was granted, Howey-Fox had 30 days after service of 

that amended pleading, to serve and file her Answer to the Amended Complaint.  In 

effect, it was a new ball game regarding the Answer.  Howey-Fox was entitled to plead 

any defense, whether previously pleaded or not.  Thus, Robinson’s argument on that issue 

is painfully weak, and should be rejected. 

III. Robinson’s claims that devasting effects will occur to the judicial 

system if the summary judgment ruling is affirmed, are overstated, 

and not supported by any fact or evidence. 

 

Briefly addressing the argument made by Robinson in Section I, C. at page 14 of 

her Brief, that argument abandons any effort at objective analysis, or citation of statutes 

or case authority.  Instead, the very bold print in section C predicting that “the 

Ramifications to Current Jurisprudence Will be Wide Sweeping” begins the rhetoric-

filled prophecy, and in general, gloom-and-doom effects on the legal system.  The 

“floodgates of litigation” prediction made at page 15 of the Brief falls in the same 

category.  Any disgruntled, disappointed party who finds themself in the position of 

Robinson, attempting to obtain a reversal on an adverse ruling to her, can use these and 

other types of arguments.  They are nothing but that: arguments.  They are unsupported in 

fact, law or evidence, and may be the stuff of a last-ditch, desperate attempt to salvage her 
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case. 

These terms and arguments are very similar to the numerous attempts to utilize 

the “open courts” doctrine, in attempts to divert attention from the real issues involved in 

the case.  See, for example, Green v. Siegel Barnett, supra, 557 N.W.2d at 399-404, 

involving the identical type of cause of action here, legal malpractice; Wegleitner, 1990 

SD 88, 582 N.W.2d 688, a case attempting to convince this Court to negate the dram 

shop law; Cleveland, et al v. BDL Enterprises, Inc., et al, 203 SD 54, 663 N.W.2d 212, 

rejecting the “open courts” argument on the construction deficiency statute of repose; and 

Novotny v. Sacred Heart Health Services, 2016 75, 887 N.W.2d 83, a case involving 

construction and applicability of the peer review privilege. 

Arguments such as Robinson makes in her Brief, mentioned above, along with the 

statement relating to “the public’s loss of a remedy to wrongs that deserve it,” page 5 of 

the Brief, fall in the same category as the “open courts” arguments that have been rejected 

some number of times, including in the two cases cited above. 

This very matter was discussed in Green v. Siegel Barnett, supra, at 557 N.W.2d, 

P. 400.  That decision discussed the “open courts” argument and issue in some detail.  

The case noted: 

It (the open courts doctrine) does not create rights of action.  Citations 

omitted.  We have held that reasonable conditions on a cause of action are 

not unconstitutional.  Citations omitted. 

 

Thus, while Robinson does not argue the “open courts” doctrine, her brief and 

dramatic arguments advanced, fall in the same category as the “open courts” argument.  

Those arguments should be rejected. 

https://www.westlaw.com/Document/Ibc43f5d4ff4f11d9bf60c1d57ebc853e/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_595_399
https://www.westlaw.com/Document/I8367a617ff4311d9b386b232635db992/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/I8367a617ff4311d9b386b232635db992/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/Ia5b56662ff6c11d983e7e9deff98dc6f/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/I40992fbe9f4111e69822eed485bc7ca1/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/Ibc43f5d4ff4f11d9bf60c1d57ebc853e/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
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Here, a question of law is involved, no more, no less.  Neither Howey-Fox nor 

Yankton County attempt to shore up a difficult position, not that there is one, with the 

type of dramatic, gloom-and-doom language Robinson’s brief contains.  The facts are 

undisputed, and overwhelming case law supports the Trial Court’s decision to dismiss 

this case based on the statute of repose issue. 

 SUMMARY AND CONCLUSION 

Consistent with this Court’s ruling in Pitt v. Hart, SDCL §15-14-2.2, like SDCL § 

15-14-2.1, is a statute of repose, not a statute of limitations.  The key wording in both 

statutes is identical.  Consequently, the statute of repose on the legal malpractice claim 

expired April 30, 2013.  

Neither the argument of continuous representation nor continuing tort alter the 

analysis.  Those doctrines simply do not apply here.   

Likewise, the Trial Court’s ruling on Howey-Fox’ Motion to Amend her Answer 

was correct.  At the time her original Answer was served and filed, Pitt-Hart had not yet 

been decided.  Consequently, it could not have been pleaded with the original Answer.  

There was no deadline of any kind affecting Howey-Fox from moving to amend her 

Answer.  The substantial case law on the issue of freely permitting amendments to 

pleadings dictates that granting the Motion to Amend the Answer was correct in all 

respects. 

Further, since Robinson was granted the right to amend her Complaint on the 

same date as Howey-Fox’ Motion to Amend was granted, Howey-Fox then had 30 days 

in which to answer the Amended Complaint, following service of that pleading.  Thus, 
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the Amended Complaint negated any necessity of determining the Answer amendment 

issue. 

Finally, there was absolutely no prejudice to Robinson.  No Scheduling Order was 

in effect.  There were no deadlines of any kind, in particular a motions deadline.  

Furthermore, the case had not been set for trial.  Substantial additional discovery would 

have been necessary, had the case been allowed to go forward.  Consequently, the issue of 

prejudice should likewise be rejected. 

For all these reasons, consistent with statute and well settled case law, we urge 

this Court to affirm the Trial Court’s ruling on Howey-Fox’ Motion for Summary 

Judgment, and the Order and Judgment which followed. 

Dated at Sioux Falls, South Dakota, this ____ day of June, 2018. 

 

                            CADWELL SANFORD DEIBERT & GARRY LLP 

 

 

                            By ____________________________ 

                                    Douglas M. Deibert 

           200 East 10th Street - Suite 200 

                             Sioux Falls, SD 57104 

                             (605) 336-0828 

                             ddeibert@cadlaw.com  
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ARGUMENT   

 1. The Court's obligation is to interpret the law in a manner avoiding  

 absurd results  

 

 If the trial court is affirmed, this Court is placing contradictory rules, duties, and 

responsibilities on attorneys.  Defendant Howey-Fox had a legal duty to attempt to cure 

her negligent acts, i.e. missing the statute of limitations.  Keegan v. First Bank of Sioux 

Falls, 519 N.W.2d 607, 614 (S.D. 1994); Kurylas, Inc. v. Bradsky, 452 N.W.2d 111, 115 

(S.D. 1990).  Assuming arguendo that the Court finds for Defendants, Defendant Howey-

Fox's legal duty to correct the wrong is in direct conflict with her client's best interests.   

 The Court has an obligation to interpret law in a manner avoiding "absurd 

results." Murray v. Mansheim, 2010 SD 18, ¶ 6, 779 N.W.2d 379.  Defendants' 

argument(s) implies that Defendant Howey-Fox, or similarly situated attorneys, should 

here forward abandon all efforts at correcting malpractice and advise clients to 

immediately seek substitute counsel to pursue claim(s) against them.  Failure to abandon 

efforts at correcting the malpractice can and will result in a limitations problem, as 

clearly demonstrated by this case.  Surely Defendants agree that while representing a 

client an attorney must not do anything that is contrary to the best interest of their client; 

this is "fundamental law." In re Discipline of Mattson, 2002 S.D. 112, ¶ 44, 651 N.W. 2d 

278, 286 (citing Speckels v. Baldwin, 512 N.W.2d 171, 176 (S.D. 1994)).    

   The risk that Plaintiff unknowingly assumed by allowing Defendant Howey-Fox 

to comply with her legal duty to cure the malpractice is senseless.  Why risk losing a 

client's claim if the underlying negligence can be litigated in a malpractice case without 

worry about a limitations argument?  Meaningful recovery is still available because of 

attorney malpractice insurance requirements.   
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 All Defendant Howey-Fox's time spent complying with her legal duty, attempting 

to remedy the situation, only caused Plaintiff further injury.  If the trial court is affirmed, 

Defendants are asking this Court to impose contradictory rules, duties, and 

responsibilities on attorneys.  However, finding that Defendant Howey-Fox's last 

culpable act or omission did not occur until the date her representation ceased would 

easily resolve this dilemma.  Perhaps the last culpable act of Defendant Howey-Fox was 

failing to advise Plaintiff of the fact she should pursue a malpractice claim?          

 2. Pitt-Hart does not foreclose Plaintiff's Claims  

 

 A statute of repose does not begin when a cause of action accrues; it begins when 

the "alleged malpractice, error, mistake, or ommission [...] occurred" (emphasis added) 

Pitt-Hart v. Sanford USD Medical Center, 2016 S.D. 33, ¶ 18, 878 N.W.2d 406, 413 

(citing SDCL 15-2-14.1).  February 11, 2013 is the date of the last culpable act or 

omission of the Defendant.  CTS Corp. v. Waldburger, 134 S.Ct. 2175, 2182 (2014).  On 

February 11, 2013, Defendant Howey-Fox failed to cure her mistake and failed to 

disclose, as required, that her conduct gave rise to a substantial malpractice claim.12  

Restatement (Third) of the Law Governing Lawyers § 20 cmt. c (2000).    

 SD Rule of Professional Conduct 1.4 (a)(3) states that an attorney shall "keep the 

client reasonably informed about the status of the matter."  Rule 1.4(b) requires an 

attorney to "explain a matter to the extent reasonably necessary to permit the client to 

make an informed decision regarding the representation." These general ethical duties 

impart an obligation to all attorneys in South Dakota to fully and promptly inform 

client(s) of significant developments and "[t]he guiding principle is that the lawyer 

                                              
1. Recall, Defendant Howey-Fox demanded $250,000.00 in the Complaint. 
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should fulfill reasonable client expectations for information consistent with the duty to 

act in the client's best interests [.]" SD Rule of Professional Conduct 1.4 cmt. 5.  In 

addition, "[a] lawyer may not withhold information to serve the lawyer's own interest 

[...]" SD Rule of Professional Conduct 1.4 cmt. 7.   

 In this case, withholding the information, as Defendant Howey-Fox did when she 

failed to inform plaintiff of plaintiff’s potential malpractice claim, can only be said to 

serve Defendant Howey-Fox's interests at the expense of Plaintiff.   

Professional errors exist along a spectrum.  At one end are errors that will 

likely prejudice a client's right or claim.  Examples of these kinds of errors 

are the loss of a claim for failure to file it within a statutory limitations 

period or a failure to serve a notice of claim within a statutory time period.  

The lawyer must promptly inform the client of an error of this kind, if a 

disinterested lawyer would conclude there was an ethical duty to do so, 

because the client must decide whether to appeal the dismissal of the claim 

or pursue a legal malpractice action.   

  

Colo. Op. 113, pg. 3, ¶ 2, Ethical Duty of Attorney to Disclose Errors to Client (emphasis 

added); see also ABA Comm. on Ethics and Prof'l Responsibility, Formal Op. 481, pg. 3, 

¶¶s 1-3,  A Lawyer's Duty to Inform a Current or Former Client of the Lawyer's Material 

Error (April 17, 2018).  "An error is material if a disinterested lawyer would conclude 

that it is (a) reasonably likely to harm or prejudice a client; or (b) of such a nature that it 

would reasonably cause a client to consider terminating the representation even in the 

absence of harm or prejudice." ABA Comm. on Ethics and Prof'l Responsibility, Formal 

Op. 481, pg. 4, ¶ 4, A Lawyer's Duty to Inform a Current or Former Client of the 

Lawyer's Material Error (April 17, 2018).     

A lawyer must notify a current client or a material error promptly under 

the circumstances.  Whether notification is prompt will be a case- and 

fact-specific inquiry.  Greater urgency is required where the client could 

be harmed by any delay in notification.  The lawyer may consult with his 

or her law firm's general counsel, another lawyer, or the lawyer's 
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professional liability insurer before informing the client of the material 

error.  Such consultation should also be prompt.  When it is reasonable to 

do so, the lawyer may attempt to correct the error before informing the 

client.  Whether it is reasonable for the lawyer to attempt to correct the 

error before informing the client will depend on the facts and should take 

into account the time needed to correct the error and the lawyer's 

obligation to keep the client reasonably informed about the status of the 

matter.   

  

ABA Comm. on Ethics and Prof'l Responsibility, Formal Op. 481, pg. 5, ¶ 1, A Lawyer's 

Duty to Inform a Current or Former Client of the Lawyer's Material Error (April 17, 

2018) (emphasis added).  Defendant Howey-Fox completely failed to advise Plaintiff, in 

any way, of the material error she committed.  The omission of this duty last occurred on 

the date representation was terminated.   

 3. Plaintiff's injury resulted from a continuing course of negligent   

 treatment   
 

 For the reasons provided in Section 2 of this Reply Brief, Defendant Howey-Fox 

engaged in a negligent pattern of representation which continued up until the last day of 

her representation of Plaintiff, which was February 11, 2013 at the earliest.  The Pitt-Hart 

Court explained that the Appellant/Plaintiff needed to demonstrate the following for the 

claim to survive: "(1) that there was a continuous and unbroken course of negligent 

treatment, and (2) that the treatment was so related as to constitute one continuing 

wrong." Pitt-Hart, 2016 S.D. 33 ¶ 26, 878 N.W.2d 406, 415.  The Court further stated 

that that the period may be delayed from commencing if a Plaintiff can demonstrate that 

her claim satisfied the two-prong test enumerated above. Id.  Plaintiff has demonstrated 

satisfaction of the requisite standard and, more so, this is the type of case where equity 

demands justice be served by preserving the plaintiff’s claim.   

 Defendant Howey-Fox volitionally undertook all responsibilities, duties, and 

https://www.westlaw.com/Document/If4fc775a02ae11e6a795ac035416da91/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_595_415
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obligations owed by attorneys to their clients, specifically the Plaintiff in this case. 

(Howey-Fox Dep. 7:7-9, May 2, 2017).  In choosing to prosecute the Plaintiff's case, 

Defendant Howey-Fox represented to Plaintiff that she was competent to handle the case 

and would, to the best of her ability, pursue the cause of action and represent Plaintiff's 

best interests.  Defendant Howey-Fox failed in this regard.  She missed the statute of 

limitations.   Instead of counseling her client, the Plaintiff, and providing prompt 

notification and information allowing the Plaintiff to make an informed and meaningful 

decision, Defendant Howey-Fox attempted to remedy the situation. (Howey-Fox Dep. 

15:24-16:1).  Any attorney would understand, under circumstances such as these, that 

delay in notification to her client, the Plaintiff, could (and ultimately did) result in the 

harshest harm which can result to a claimant—the loss of their claim, which in this case 

is substantial.  Defendant Howey-Fox willfully, or grossly negligent, failed to disclose 

any meaningful information to the Plaintiff which would have enabled her to make an 

informed decision.  The continuous and unbroken representation of Defendant Howey-

Fox was so related as to constitute one continuing wrong. (Howey-Fox Dep. 89:4-93:3)   

 Defendants should have real hesitancy representing to this Court that barring 

Plaintiff's claim does not constitute manifest injustice.  South Dakota can and should hold 

its attorneys to high standards.  We are tasked with handling the most important affairs of 

the public.  For good reason, we are especially entrusted and obligated to maintain a high 

level of responsibility, and when we fail, to make it right, whatever that means, even 

when it is against the attorney’s interest.  Defendant Howey-Fox failed, as all lawyers can 

and do, but the refusal to acknowledge that failure cannot be tolerated.  Statutory law, 

case law, and the statutorily incorporated SD Rules of Professional Conduct prohibit 
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Defendant Howey-Fox's failure and argument.  Her continuing negligent representation 

did not cease until July 2013. (Howey-Fox Dep. 89:7-9). Based on Ms. Howey-Fox’s 

continued, negligent representation, Plaintiff properly and timely initiated her malpractice 

suit.   

CONCLUSION 

 The statute of limitations or repose, whether tolled or delayed, did not begin to 

run, or commence until at least February 11, 2013.  Long standing legal precedent 

unanimously confirms that Robinson should be given her day in court.  The devastating 

effects that affirmation of the trial court's ruling will have are overwhelming, far 

reaching, and detrimental to the interests of the public.  Both the continuous 

representation doctrine and the continuing tort doctrine provide this Court with the 

rationale necessary to save Robinson’s cause of action and reverse the trial court’s ruling.            

Respectfully submitted this 25th day of June, 2018. 

    

 CHRISTOPHERSON, ANDERSON,  

PAULSON & FIDELER, LLP 

 

     /s/ Casey W. Fideler                          

     Casey W. Fideler 

     509 S Dakota Ave. 

     Sioux Falls, SD 57104 

     casey@capflaw.com 

 

JOHNSON EIESLAND LAW OFFICES, P.C. 

 

     /s/ Robert J. Rohl     

     Robert J. Rohl 

     4020 Jackson Blvd. 
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     rjr@johnsoneiesland.com 

     Attorneys for Plaintiff/Appellant   

    

   CERTIFICATE OF COMPLIANCE 



7 

 

 

I hereby certify that the above Reply Brief of Appellant Jill Robinson-Podoll 

f/k/a Jill Robinson-Kuchta has been produced in Microsoft Word using a 12 point 

proportionally spaced typeface for the text of the Reply Brief; that the Reply Brief 

contains 1,696 words and (6) pages, and that this complies with the Court’s type 

volume limitation under SDCL 15-26A-66(b)(2). 

 

Dated this 25th day of June 2018.  

 CHRISTOPHERSON, ANDERSON, 

PAULSON & FIDELER, LLP. 

 

/s/Casey W. Fideler 

 Casey W. Fideler 

509 S. Dakota Avenue 

Sioux Falls, SD 57104 

605-336-1030 

casey@capflaw.com 

 

CERTIFICATE OF SERVICE 

 

 I hereby certify that on the 25th day of June 2018, pursuant to SDCL §15-26C-

4, I mailed the Reply Brief, Appendix, and attachments with two (2) copies to the 

Supreme Court and emailed a Word version of the same to the Supreme Court. I also 

electronically served Appellees the above Reply Brief, Appendix, and attachments by 

transmitting electronic copies to them at the following email addresses:   

 

Fuller & Williamson, LLP.                               Cadwell, Sanford, Deibert & Garry                   

William P. Fuller                                              Douglas M. Deibert 

bfuller@fullerandwilliamson.com   ddeibert@cadlaw.com 

Mbeck@fullerandwilliamson.com 

 

scclerkbriefs@ujs.state.sd.us 

 

         Dated this 25th day of June 2018.  

 CHRISTOPHERSON, ANDERSON, 

PAULSON & FIDELER, LLP 

 

/s/Casey W. Fideler 

 Casey W. Fideler 

 

 

 

 

 

 

 

https://www.westlaw.com/Document/NDFA654800A3011DCA70DD4F7C18D1D6E/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/NA226B850459F11E389EEFB9137583E5B/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/NA226B850459F11E389EEFB9137583E5B/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0


8 

 

 

 

 

REPLY BRIEF APPENDIX TABLE OF CONTENTS 

 

Colorado Ethics Opinion ………………………………………………………RA-001  

 

South Dakota Rules Of Professional Conduct…………………………………RA-005 

 

Excerpts from Deposition Transcript of Wanda Howey-Fox……………….…RA-009  

 

Restatement (Third) of Law Governing Lawyers………………………………RA-015 

 

Colorado Ethics Opinion …………………………………………………….…RA-016 

 



AMERICAN BAR ASSOCIATION       
STANDING COMMITTEE ON ETHICS AND PROFESSIONAL RESPONSIBILITY              

Formal Opinion 481              April 17, 2018 

A Lawyer’s Duty to Inform a Current or Former Client of the Lawyer’s Material Error  

Model Rule of Professional Conduct 1.4 requires a lawyer to inform a current client if the lawyer 

believes that he or she may have materially erred in the client’s representation.  Recognizing that 

errors occur along a continuum, an error is material if a disinterested lawyer would conclude that 

it is (a) reasonably likely to harm or prejudice a client; or (b) of such a nature that it would 

reasonably cause a client to consider terminating the representation even in the absence of harm 

or prejudice.  No similar obligation exists under the Model Rules to a former client where the 

lawyer discovers after the attorney-client relationship has ended that the lawyer made a material 

error in the former client’s representation. 

 

Introduction 

 Even the best lawyers may err in the course of clients’ representations.  If a lawyer errs and 

the error is material, the lawyer must inform a current client of the error.1  Recognizing that errors 

                                                 
 1 A lawyer’s duty to inform a current client of a material error has been variously explained or grounded.  For 

malpractice and breach of fiduciary decisions, see, e.g., Leonard v. Dorsey & Whitney LLP, 553 F.3d 609, 629 (8th 

Cir. 2009) (predicting Minnesota law and concluding that “the lawyer must know that there is a non-frivolous 

malpractice claim against him such that there is a substantial risk that [his] representation of the client would be 

materially and adversely affected by his own interest in avoiding malpractice liability” (internal quotation marks 

omitted)); Beal Bank, SSB v. Arter & Hadden, LLP, 167 P.3d 666, 673 (Cal. 2007) (stating that “attorneys have a 

fiduciary obligation to disclose material facts to their clients, an obligation that includes disclosure of acts of 

malpractice”); RFF Family P’ship, LP v. Burns & Levinson, LP, 991 N.E.2d 1066, 1076 (Mass. 2013) (discussing the 

fiduciary exception to the attorney-client privilege and stating that “a client is entitled to full and fair disclosure of 

facts that are relevant to the representation, including any bad news”); In re Tallon, 447 N.Y.S.2d 50, 51 (App. Div. 

1982) (“An attorney has a professional duty to promptly notify his client of his failure to act and of the possible claim 

his client may thus have against him.”).     

For disciplinary decisions, see, e.g., Fla. Bar v. Morse, 587 So. 2d 1120, 1120–21 (Fla. 1991) (suspending a 

lawyer who conspired with his partner to conceal the partner’s malpractice from the client); In re Hoffman, 700 N.E.2d 

1138, 1139 (Ind. 1998) (applying Rule 1.4(b)).  See also Ill. State Bar Ass’n Mut. Ins. Co. v. Frank M. Greenfield & 

Assocs., P.C., 980 N.E.2d 1120, 1129 (Ill. App. Ct. 2012) (finding that a voluntary payments provision in a 

professional liability insurance policy was “against public policy, since it may operate to limit an attorney’s disclosure 

[of his potential malpractice] to his clients”). 

For ethics opinions, see, e.g., Cal. State Bar Comm. on Prof’l Responsibility & Conduct Op. 2009-178, 2009 

WL 3270875, at *4 (2009) [hereinafter Cal. Eth. Op. 2009-178] (“A lawyer has an ethical obligation to keep a client 

informed of significant developments relating to the representation. . . . Where the lawyer believes that he or she has 

committed legal malpractice, the lawyer must promptly communicate the factual information pertaining to the client’s 

potential malpractice claim against the lawyer to the client, because it is a ‘significant development.’” (citation 

omitted)); Colo. Bar Ass’n, Ethics Comm., Formal Op. 113, at 3 (2005) [hereinafter Colo. Op. 113] (“Whether a 

particular error gives rise to an ethical duty to disclose [under Rule 1.4] depends on whether a disinterested lawyer 

would conclude that the error will likely result in prejudice to the client’s right or claim and that the lawyer, therefore, 

has an ethical responsibility to disclose the error.”); Minn. Lawyers Prof’l Responsibility Bd. Op. 21, 2009 WL 

8396588, at *1 (2009) (imposing a duty to disclose under Rule 1.4 where “the lawyer knows the lawyer’s conduct 

may reasonably be the basis for a non-frivolous malpractice claim by a current client that materially affects the client’s 
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occur along a continuum, an error is material if a disinterested lawyer would conclude that it is (a) 

reasonably likely to harm or prejudice a client; or (b) of such a nature that it would reasonably 

cause a client to consider terminating the representation even in the absence of harm or prejudice.  

 If a material error relates to a former client’s representation and the lawyer does not 

discover the error until after the representation has been terminated, the lawyer has no obligation 

under the Model Rules to inform the former client of the error.  To illustrate, assume that a lawyer 

prepared a contract for a client in 2015.  The matter is concluded, the representation has ended, 

and the person for whom the contract was prepared is not a client of the lawyer or law firm in any 

other matter.  In 2018, while using that agreement as a template to prepare an agreement for a 

different client, the lawyer discovers a material error in the agreement.  On those facts, the Model 

Rules do not require the lawyer to inform the former client of the error.  Good business and risk 

management reasons may exist for lawyers to inform former clients of their material errors when 

they can do so in time to avoid or mitigate any potential harm or prejudice to the former client.  

Indeed, many lawyers would likely choose to do so for those or other individual reasons.  Those 

are, however, personal decisions for lawyers rather than obligations imposed under the Model 

Rules.   

 

The Duty to Inform a Current Client of a Material Error 

 A lawyer’s responsibility to communicate with a client is governed by Model Rule 1.4.2  

Several parts of Model Rule 1.4(a) potentially apply where a lawyer may have erred in the course 

of a current client’s representation.  For example, Model Rule 1.4(a)(1) requires a lawyer to 

promptly inform a client of any decision or circumstance with respect to which the client’s 

informed consent may be required.  Model Rule 1.4(a)(2) requires a lawyer to “reasonably consult 

with the client about the means by which the client’s objectives are to be accomplished.”  Model 

Rule 1.4(a)(3) obligates a lawyer to “keep a client reasonably informed about the status of a 

matter.”  Model Rule 1.4(a)(4), which obliges a lawyer to promptly comply with reasonable 

requests for information, may be implicated if the client asks about the lawyer’s conduct or 

performance of the representation.  In addition, Model Rule 1.4(b) requires a lawyer to “explain a 

                                                 
interests”); 2015 N.C. State Bar Formal Op. 4, 2015 WL 5927498, at *2 (2015) [hereinafter 2015 N.C. Eth. Op. 4] 

(applying Rule 1.4 to “material errors that prejudice the client’s rights or interests as well as errors that clearly give 

rise to a malpractice claim”; N.J. Sup. Ct. Advisory Comm. on Prof’l Ethics Op. 684, 1998 WL 35985928, at *1 

(1998) [hereinafter N.J. Eth. Op. 684] (discussing Rules 1.4 and 1.7(b) and requiring disclosure “when the attorney 

ascertains malpractice may have occurred, even though no damage may yet have resulted”); N.Y. State Bar Ass’n 

Comm. on Prof’l Ethics Eth. Op. 734, 2000 WL 33347720, at *3 (2000) [hereinafter N.Y. Eth. Op. 734] (discussing 

the prior Code of Professional Responsibility and concluding that the inquirer had a duty to tell the client that it made 

“a significant error or omission that may give rise to a possible malpractice claim”); Sup. Ct. of Prof’l Ethics Comm. 

Op. 593, 2010 WL 1026287, at *1 (2010) [Tex. Eth. Op. 593] (opining that the lawyer must also terminate the 

representation and applying Texas Rules 1.15(d), 2.01, and 8.04(a)(3)).  See also RESTATEMENT (THIRD) OF THE LAW 

GOVERNING LAWYERS § 20 cmt. c (2000) (requiring disclosure where the conduct “gives the client a substantial 

malpractice claim against the lawyer”).   

 2 MODEL RULES OF PROF’L CONDUCT R. 1.4 (2018) (“Communication”) [hereinafter MODEL RULES].  
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matter to the extent reasonably necessary to permit the client to make informed decisions regarding 

the representation.”  More broadly, the “guiding principle” undergirding Model Rule 1.4 is that 

“the lawyer should fulfill reasonable client expectations for information consistent with the duty 

to act in the client’s best interests, and the client’s overall requirements as to the character of 

representation.”3  A lawyer may not withhold information from a client to serve the lawyer’s own 

interests or convenience.4  

 Determining whether and when a lawyer must inform a client of an error can sometimes 

be difficult because errors exist along a continuum.  An error may be sufficiently serious that it 

creates a conflict of interest between the lawyer and the client.  Model Rule 1.7(a)(2) provides that 

a concurrent conflict of interest exists if “there is a significant risk that the representation of one 

or more clients will be materially limited by . . . a personal interest of the lawyer.”  Where a 

lawyer’s error creates a Rule 1.7(a)(2) conflict, the client needs to know this fact to make informed 

decisions regarding the representation, including whether to discharge the lawyer or to consent to 

the conflict of interest.  At the other extreme, an error may be minor or easily correctable with no 

risk of harm or prejudice to the client. 

 Several state bars have addressed lawyers’ duty to disclose errors to clients.5  For example, 

in discussing the spectrum of errors that may arise in clients’ representations, the North Carolina 

State Bar observed that “material errors that prejudice the client’s rights or claims are at one end.  

These include errors that effectively undermine the achievement of the client’s primary objective 

for the representation, such as failing to file the complaint before the statute of limitations runs.”6  

At the other end of the spectrum are “nonsubstantive typographical errors” or “missing a deadline 

that causes nothing more than delay.”7  “Between the two ends of the spectrum are a range of 

errors that may or may not materially prejudice the client’s interests.”8  With respect to the middle 

ground: 

Errors that fall between the two extremes of the spectrum must be analyzed under 

the duty to keep the client reasonably informed about his legal matter. If the error 

will result in financial loss to the client, substantial delay in achieving the client’s 

objectives for the representation, or material disadvantage to the client’s legal 

position, the error must be disclosed to the client. Similarly, if disclosure of the 

error is necessary for the client to make an informed decision about the 

representation or for the lawyer to advise the client of significant changes in 

strategy, timing, or direction of the representation, the lawyer may not withhold 

information about the error.9  

                                                 
 3 Id. cmt. 5. 

 4 Id. cmt. 7. 

 5 See supra note 1 (listing authorities). 

 6 2015 N.C. Eth. Op. 4, supra note 1, 2015 WL 5927498, at *2. 

 7 Id. 

 8 Id. 

 9 Id. 
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 Another example is contained in the Colorado Bar Association’s Ethics Committee in 

Formal Opinion 113, which discusses the spectrum of errors that may implicate a lawyers’ duty of 

disclosure.  In doing so, it identified errors ranging from those plainly requiring disclosure (a 

missed statute of limitations or a failure to file a timely appeal) to those “that may never cause 

harm to the client, either because any resulting harm is not reasonably foreseeable, there is no 

prejudice to a client’s right or claim, or the lawyer takes corrective measures that are reasonably 

likely to avoid any such prejudice.”10  Errors by lawyers between these two extremes must be 

analyzed individually.  For example, disclosure is not required where the law on an issue is 

unsettled and a lawyer makes a tactical decision among “equally viable alternatives.”11  On the 

other hand, “potential errors that may give rise to an ethical duty to disclose include the failure to 

request a jury in a pleading (or pay the jury fee), the failure to include an acceleration provision in 

a promissory note, and the failure to give timely notice under a contract or statute.”12  Ultimately, 

the Colorado Bar concluded that whether a particular error gives rise to an ethical obligation to 

disclose depends on whether the error is “material,” which further “depends on whether a 

disinterested lawyer would conclude that the error will likely result in prejudice to the client’s right 

or claim.”13 

 These opinions provide helpful guidance to lawyers, but they do not—just as we do not—

purport to precisely define the scope of a lawyer’s disclosure obligations.  Still, the Committee 

believes that lawyers deserve more specific guidance in evaluating their duty to disclose errors to 

current clients than has previously been available.   

 In attempting to define the boundaries of this obligation under Model Rule 1.4, it is 

unreasonable to conclude that a lawyer must inform a current client of an error only if that error 

may support a colorable legal malpractice claim, because a lawyer’s error may impair a client’s 

representation even if the client will never be able to prove all of the elements of malpractice.  At 

the same time, a lawyer should not necessarily be able to avoid disclosure of an error absent 

apparent harm to the client because the lawyer’s error may be of such a nature that it would cause 

a reasonable client to lose confidence in the lawyer’s ability to perform the representation 

competently, diligently, or loyally despite the absence of clear harm.  Finally, client protection and 

the purposes of legal representation dictate that the standard for imposing an obligation  to disclose 

must be objective. 

 With these considerations in mind, the Committee concludes that a lawyer must inform a 

current client of a material error committed by the lawyer in the representation.  An error is material 

if a disinterested lawyer would conclude that it is (a) reasonably likely to harm or prejudice a 

client; or (b) of such a nature that it would reasonably cause a client to consider terminating the 

representation even in the absence of harm or prejudice.         

                                                 
 10 Colo. Op. 113, supra note 1, at 3. 

 11 Id. 

 12 Id. 
13 Id. at 1, 3. 
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APPENDIX A. APPENDIX TO CHAPTER 16-18
 

SOUTH DAKOTA RULES OF PROFESSIONAL CONDUCT
 

CLIENT-LAWYER RELATIONSHIP.
 

1.0.      Terminology. 
 1.1.      Competence. 
 1.2.      Scope of Representation and Allocation of Authority Between Client and Lawyer. 

 1.3.      Diligence. 
 1.4.      Communication. 

 1.5.      Fees. 
 1.6.      Confidentiality of Information. 

 1.7.      Conflict of Interest: Current Clients. 
 1.8.      Conflict of Interest: Current Clients, Specific Rules. 

 1.9.      Duties to Former Clients. 
 1.10.      Imputation of Conflicts of Interest General Rule. 

 1.11.      Special Conflicts of Interest for Former and Current Government Officers and Employees. 
 1.12.      Former Judge, Arbitrator, Mediator or Other Third-Party Neutral. 

 1.13.      Organization as Client. 
 1.14.      Client With Diminished Capacity. 

 1.15.      Safekeeping Property. 
 1.16.      Declining or Terminating Representation. 

 1.17.      Sale of Law Practice. 
 1.18.      Duties to Prospective Client. 

 
COUNSELOR.

 

2.1.      Advisor. 
 2.2.      Reserved. 

 2.3.      Evaluation for Use by Third Persons. 
 2.4.      Lawyer Serving as Third-Party Neutral. 

 
ADVOCATE.

 

3.1.      Meritorious Claims and Contentions. 
 3.2.      Expediting Litigation. 

 3.3.      Candor Toward the Tribunal. 
 3.4.      Fairness to Opposing Party and Counsel. 

 3.5.      Impartiality and Decorum of the Tribunal. 
 3.6.      Trial Publicity. 

 3.7.      Lawyer as Witness. 
 3.8.      Special Responsibilities of a Prosecutor. 

 3.9.      Advocate in Nonadjudicative Proceedings. 
 

TRANSACTIONS WITH PERSONS OTHER THAN CLIENTS.
 

4.1.      Truthfulness in Statements to Others. 
 4.2.      Communication with Person Represented by Counsel. 
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     (a) Subject to paragraphs (c) and (d), a lawyer shall abide by a client's decisions concerning the objectives of
representation and, as required by Rule 1.4, shall consult with the client as to the means by which they are to be
pursued. A lawyer may take such action on behalf of the client as is impliedly authorized to carry out the
representation. A lawyer shall abide by a client's decision whether to settle a matter. In a criminal case, the
lawyer shall abide by the client's decision, after consultation with the lawyer, as to a plea to be entered, whether
to waive jury trial and whether the client will testify.

      (b) A lawyer's representation of a client, including representation by appointment, does not constitute an
endorsement of the client's political, economic, social or moral views or activities.

      (c) A lawyer may limit the scope of the representation if the limitation is reasonable under the circumstances
and the client gives informed consent.

      (d) A lawyer shall not counsel a client to engage, or assist a client, in conduct that the lawyer knows is
criminal or fraudulent, but a lawyer may discuss the legal consequences of any proposed course of conduct with
a client and may counsel or assist a client to make a good faith effort to determine the validity, scope, meaning
or application of the law.

 Rule 1.3. Diligence
      A lawyer shall act with reasonable diligence and promptness in representing a client.

 Rule 1.4. Communication
      (a) A lawyer shall:

              (1)      promptly inform the client of any decision or circumstance with respect to which the client's
informed consent, as defined in Rule 1.0(e), is required by these Rules;

              (2)      reasonably consult with the client about the means by which the client's objectives are to be
accomplished;

              (3)      keep the client reasonably informed about the status of the matter;
              (4)      promptly comply with reasonable requests for information; and

              (5)      consult with the client about any relevant limitation on the lawyer's conduct when the lawyer
knows that the client expects assistance not permitted by the Rules of Professional Conduct or other law.

      (b) A lawyer shall explain a matter to the extent reasonably necessary to permit the client to make informed
decisions regarding the representation.

      (c) If a lawyer does not have professional liability insurance with limits of at least $100,000, or if during the
course of representation, the insurance policy lapses or is terminated, a lawyer shall promptly disclose to a client
by including as a component of the lawyer's letterhead, using the following specific language, either that:

              (1)      "This lawyer is not covered by professional liability insurance;" or
              (2)      "This firm is not covered by professional liability insurance."

      (d) The required disclosure in 1.4(c) shall be included in every written communication with a client.
      (e) This disclosure requirement does not apply to lawyers who are members of the following classes: § 16-

18-20.2(1),(3),(4) and full-time, in-house counsel or government lawyers, who do not represent clients outside
their official capacity or in-house employment.

 Rule 1.5. Fees
      (a) A lawyer shall not make an agreement for, charge, or collect an unreasonable amount for fees or expenses.

The factors to be considered in determining the reasonableness of a fee include the following:
              (1)      the time and labor required, the novelty and difficulty of the questions involved, and the skill

requisite to perform the legal service properly;
              (2)      the likelihood, if apparent to the client, that the acceptance of the particular employment will

preclude other employment by the lawyer;
              (3)      the fee customarily charged in the locality for similar legal services;

              (4)      the amount involved and the results obtained;
              (5)      the time limitations imposed by the client or by the circumstances;

              (6)      the nature and length of the professional relationship with the client;
              (7)      the experience, reputation, and ability of the lawyer or lawyers performing the services; and

              (8)      whether the fee is fixed or contingent.
      (b) The scope of the representation and the basis or rate of the fee and expenses for which the client will be

responsible shall be communicated to the client, preferably in writing, before or within a reasonable time after
commencing the representation, except when the lawyer will charge a regularly represented client on the same
basis or rate. Any changes in the basis or rate of the fee or expenses shall also be communicated to the client.
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     (a) Subject to paragraphs (c) and (d), a lawyer shall abide by a client's decisions concerning the objectives of
representation and, as required by Rule 1.4, shall consult with the client as to the means by which they are to be
pursued. A lawyer may take such action on behalf of the client as is impliedly authorized to carry out the
representation. A lawyer shall abide by a client's decision whether to settle a matter. In a criminal case, the
lawyer shall abide by the client's decision, after consultation with the lawyer, as to a plea to be entered, whether
to waive jury trial and whether the client will testify.

      (b) A lawyer's representation of a client, including representation by appointment, does not constitute an
endorsement of the client's political, economic, social or moral views or activities.

      (c) A lawyer may limit the scope of the representation if the limitation is reasonable under the circumstances
and the client gives informed consent.

      (d) A lawyer shall not counsel a client to engage, or assist a client, in conduct that the lawyer knows is
criminal or fraudulent, but a lawyer may discuss the legal consequences of any proposed course of conduct with
a client and may counsel or assist a client to make a good faith effort to determine the validity, scope, meaning
or application of the law.

 Rule 1.3. Diligence
      A lawyer shall act with reasonable diligence and promptness in representing a client.

 Rule 1.4. Communication
      (a) A lawyer shall:

              (1)      promptly inform the client of any decision or circumstance with respect to which the client's
informed consent, as defined in Rule 1.0(e), is required by these Rules;

              (2)      reasonably consult with the client about the means by which the client's objectives are to be
accomplished;

              (3)      keep the client reasonably informed about the status of the matter;
              (4)      promptly comply with reasonable requests for information; and

              (5)      consult with the client about any relevant limitation on the lawyer's conduct when the lawyer
knows that the client expects assistance not permitted by the Rules of Professional Conduct or other law.

      (b) A lawyer shall explain a matter to the extent reasonably necessary to permit the client to make informed
decisions regarding the representation.

      (c) If a lawyer does not have professional liability insurance with limits of at least $100,000, or if during the
course of representation, the insurance policy lapses or is terminated, a lawyer shall promptly disclose to a client
by including as a component of the lawyer's letterhead, using the following specific language, either that:

              (1)      "This lawyer is not covered by professional liability insurance;" or
              (2)      "This firm is not covered by professional liability insurance."

      (d) The required disclosure in 1.4(c) shall be included in every written communication with a client.
      (e) This disclosure requirement does not apply to lawyers who are members of the following classes: § 16-

18-20.2(1),(3),(4) and full-time, in-house counsel or government lawyers, who do not represent clients outside
their official capacity or in-house employment.

 Rule 1.5. Fees
      (a) A lawyer shall not make an agreement for, charge, or collect an unreasonable amount for fees or expenses.

The factors to be considered in determining the reasonableness of a fee include the following:
              (1)      the time and labor required, the novelty and difficulty of the questions involved, and the skill

requisite to perform the legal service properly;
              (2)      the likelihood, if apparent to the client, that the acceptance of the particular employment will

preclude other employment by the lawyer;
              (3)      the fee customarily charged in the locality for similar legal services;

              (4)      the amount involved and the results obtained;
              (5)      the time limitations imposed by the client or by the circumstances;

              (6)      the nature and length of the professional relationship with the client;
              (7)      the experience, reputation, and ability of the lawyer or lawyers performing the services; and

              (8)      whether the fee is fixed or contingent.
      (b) The scope of the representation and the basis or rate of the fee and expenses for which the client will be

responsible shall be communicated to the client, preferably in writing, before or within a reasonable time after
commencing the representation, except when the lawyer will charge a regularly represented client on the same
basis or rate. Any changes in the basis or rate of the fee or expenses shall also be communicated to the client.
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Robinson-Podoll v. Howey-Fox, et al. 

STATE OF SOUTH DAKOTA 

COUNTY OF YANKTON 

) 

:SS 
) 

JILL ROBINSON-PODOLL f/k/a JILL 

IN CIRCUIT COURT 

FIRST JUDICIAL CIRCUIT 

66 CIV. 16-000079 
5 ROBINSON-KUCHTA 

Plaintiff, 

8 HARMELINK, FOX & RAVNSBORG 
LAW OFFICE and WANDA L. HOWEY-

9 FOX, 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

-vs-

Defendants/Third-Party 
Plaintiffs, 

YANKTON COUNTY, SOUTH DAKOTA, 

Third-Party Defendant. 

D E P 0 S I T I 0 N 0 F 

Wanda Howey-Fox 

******************************* 

APPEARANCES: 

Christopherson, Anderson, Paulson & Fideler, Attorneys 
at Law, Sioux Falls, South Dakota, 
by Mr. Casey W. Fideler, 

for the Plaintiff; 

Fuller & Williamson, Attorneys at Law, Sioux Falls, 
South Dakota, 
by Mr. William P. Fuller, 

for the Defendants and Third Party 
Plaintiffs; 

Cadwell, Sanford, Deibert & Garry, Attorneys at Law, 
Sioux Falls, South Dakota, 
by Mr. Douglas M. Deibert, 

for the Third-Party Defendant. 

Wayne K. Swenson (605) 360-2379 

Condenselt! ™ Wanda Howey-Fox 

Page 1 

Page 2 

Page 3 
INDEX OF EXAMINATION 

2 BY MR. DEIBERT: Page 4 

3 BY MR. FIDELER: Page 20 

INDEX OF EXHIBITS 

Exhibit Number Marked 

12 Copy of Billing statement 22 

13 Copy of Letter 29 

14 Copy of. Fax 29 

15 Copy of Handwritten Notes 29 
10 

16 Copy of Email 38 
11 

17 Copy of Statement of Account 38 
12 

18 Copy of Statement of Account 38 
13 

19 Copy of Card 38 
14 

20 Copy of Emergency Room Notes 45 
15 

21 Copy of Certificate of Conviction 46 
16 

22 Copy of Certificate of Conviction 46 
17 

23 Copy of Text 53 
18 

24 Copy of Statute 60 
19 

25 Copy of Complaint 66 
20 

26 Copy of Statute 97 
21 

27 Copy of Statute 97 
22 

23 

24 

25 

Page 4 
I 

2 

3 

STIPULATION 

It is stipulated and agreed by and between the 

4 above-named parties, through their attorneys of record, whose 

5 appearances have been hereinabove noted, that the deposition 

6 of Wanda Howey-Fox may be taken at this time and place, that 

7 is, at the James Law Offices, Yankton, South Dakota, on the 

8 2nd day of May, 2017, commencing at the hour of 2:05 o'clock 

9 p.m.; said deposition taken before Wayne K. Swenson, a Notary 

IO Public within and for the State of South Dakota; said 

11 deposition taken for the purpose of discovery or for use at 

12 trial or for each of said purposes, and said deposition may 

13 be used for all purposes contemplated under the applicable 

14 Rules of Civil Procedure as if taken pursuant to written 

15 notice. Insofar as counsel are concerned, the objections, 

16 except as to the form of the question, may be reserved until 

1 7 the time of trial. 

WANDA HOWEY-FOX, 18 

19 

20 

called as a witness, being first duly sworn, deposed and 

said as follows: 

21 EXAMINATION BY MR. DEIBERT: 

22 Q You are Wanda Howey-Fox, the Defendant and Third-Party 

23 Plaintiff in this case? 

24 A Yes, sir. 

25 Q What year were you admitted to practice, first admitted? 

Page 1 - Page 4 
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Page 5 Page 7 
1 A October 9, 1984. 1 Q It was before the '07 car accident happened? 

2 Q Let's say in the last two or three years, what 2 A It was before the car accident, yes. 

3 percentage of your practice is family law, personal 3 Q That case ultimately settled, that is, the Casey's case? 

4 injury, wills, can you give me an estimate of what you 4 A I call it the spider case, yeah. The spider case 

5 do? 5 settled ultimately the week before trial, in November of 

6 A I would estimate that I do probably the majority of 6 2011. 

7 custody and divorce litigation, and a lesser percent of 7 Q When did you consider yourself Jill's lawyer regarding 

8 personal injury work, and a small portion of wills. I 8 the April 2007 car accident? 

9 mean, actual percentagewise I wouldn't have any idea. 9 A When she came in and signed a fee agreement, ultimately. 

10 Q When did you first meet Jill? I'll just -- I'm not sure 10 Q Not till April 20th of, I believe, 201 O? 

11 of the names here. When did you first meet Jill, the 11 A No, I had represented her in her divorce, I had 

12 Plaintiff in this action? 12 represented her on the Casey's issue. She had, she 

13 A I believe that I first met her, I would guess, somewhere 13 being Jill, had indicated to me -- and I only found out 

14 in the 1992-'94 range when the Reiners moved back from 14 about the car accident because somebody mentioned to me 

15 Washington state. 15 in passing, did you know Jill was in a fender-bender? 

16 Q The significance of that? 16 No, I didn't know that She had told me, because she 

17 A Well, because prior to that I didn't know Jill. I lived 17 mentioned earlier today, that some person from an 

18 in Yankton starting at April 1 of 1987, and worked and 18 insurance company was trying to get her to sign off on 

19 spent time with my family, and went to church, and 19 something, and she called me, and I told her that, you 

20 didn't have a lot of outside friends, and then when Deb 20 know, sign it if you want to or don't sign it, but I 

21 and Kevin Reiner moved back from Washington, I knew Deb 21 wasn't representing her at the time. I was representing 

22 from when her husband and my former -- her fonner 22 her in the spider case. 

23 husband and my fonner husband went to law school 23 Q I've been led to believe that the De Smet check 

24 together, and then when she moved back to town she 24 business, to use that tenn, occurred in the summer or 

25 called up, and that's -- and then she and the people 25 fall of '07. Do you know if that's correct? 

Page 6 Page 8 
1 that the Reiners ran around with were all members of 1 A No idea. 

2 Hillcrest Country Club, but we were not, and Deb liked 2 Q When did you first begin accepting or asking for 

3 to entertain, so she liked to have folks over, and 3 infonnation from Jill, specifically medical records, 

4 that's how I came to meet Jill and Randy. 4 regarding the April '07 car accident? 

5 Q So, let's say, the early '90s until 2007, when this car 5 A Specifically relative to the car accident would probably 

6 accident happened, how would you describe your 6 have been after she signed the fee agreement, because I 

7 relationship? Were you close friends? 7 had a lot of her medical records from the spider case, 

8 A No. 8 because when -- once the spider case started Jim 

9 Q How often would you see her or socially engage with her, 9 Redmond, who was the attorney for Casey's, would send 

10 once a month? 10 out interrogatories, and they would ask what doctors 
11 A Maybe once a month. There was one time in -- from 11 have you seen, who have you treated with, and that's how 

12 whenever I met her until 2007 when a whole group of us 12 I became privy to her medical records. 
13 went to Las Vegas together but -- 13 Q It's my understanding that you personally delivered the 

14 Q Girls only or -- 14 suit papers in the case of Jill versus the two young 

15 A No, couples all went But I would say probably once a 15 women --

16 month. But I didn't hang out with Jill, if that's the 16 A Chelsey Ewalt and Michelle Mary Mitchell. 

17 question. 17 Q Right You personally delivered those suit papers to 

18 Q When did the incident occur that led to the lawsuit 18 the sheriff's office; is that true? 
19 against Casey's, do you know what year? 19 A That is true. 

20 A I know it was -- it happened on Thanksgiving Day. I 20 Q And I believe that was on April 23rd of 2010? 
21 know that because I always had Thanksgiving at my house, 21 A I took them to the clerk's office, filed them, got file 

22 and Jill called me on Thanksgiving Day to tell me that 22 stamped copies, and took them down to the sheriff's 

23 she had found a live spider in her bottle of water that 23 office personally. 

24 she purchased at Casey's. I would have to look at the 24 Q All right And was that April 23? 

25 Complaint to ascertain what year it was. 25 A It's whatever day it was filed. If it was April 23 it 

Wayne K. Swenson (605) 360-2379 Page 5 - Page 8 
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l 

2 
3 A 

4 

5 Q 
6 A 

7 Q 
8 A 

9 
10 
11 Q 
12 
13 
14 
15 
16 A 

17 

18 Q 
19 
20 
21 
22 
23 A 

24 
25 

l 

2 A 

3 
4 Q 
5 
6 
7 
8 
9 A 

10 
11 

12 Q 
13 A 

14 
15 
16 Q 
17 A 

18 Q 
19 
20 
21 A 

22 Q 
23 
24 
25 

Page 13 
was going to come in to the Y auk.ton County Sheriff's 

Office to pick up the papers? 
When I called the sheriff's office. I don't know the 
exact date. 

Do you know if it was before or after April 29th? 
I still believe it was before. 
And why is that? 

Because I was checking, because there was a deadline, 
and I just wanted to make sure. I feel better when 
papers are served. 
Maybe this question is unnecessary but -- since I didn't 
know the answer to it in an earlier question, but do you 
claim the Yankton County Sheriff's Office should have 

Page 15 
l correct. 
2 A Okay. 

3 Q How many times after delivering the papers on April 23 
4 up until April 29 did you check with the Yankton County 
5 Sheriff's Office as to the status of service? 
6 A I know I called at least once, and I asked my assistant 
7 at the time to call. I assume that she called. I don't 
8 know that she called. 
9 Q Your assistant's name is? 

10 A Chris. 
11 Q Is she still there? 
12 A Yup. 

13 Q You've never asked her if she called? 
read the suit papers to determine on their own what the 14 A I've asked her and she says she doesn't remember. 
statute of limitations was? 15 Q But to your best recollection you called once in that 
No, I think that my telling them that we had a time 16 five- or six-day time frame; is that right? 

crunch was adequate. 17 A Yes. I didn't call on Saturday and Sunday because 
Did you expect the Yankton County Sheriff's Office to 18 there's nobody there to answer the phone. 

know that if Ewalt was not a resident of Yankton County 19 Q Did you follow up your phone call that you referred to 
that the statute of limitations would run on April 29th 
if the papers were not delivered to her county of 
residence? 
No, I --

MR. FULLER: I'm objecting to the 
form of the question. It's compound, but you evidently 

Page 14 
understand it, so go ahead and answer, Wanda. 
Now I'm not sure I remember. Did I expect that the 
Yankton County Sheriff's Office was what? 
Did you expect them to know that if Ewalt was not a 
resident of Yankton County that the statute of 
limitations would run April 29th if they weren't, that 
is, the papers, were not delivered to her county of 
residence? 
No, I actually expected them to serve the papers. But I 
can see, from looking at Exhibit 4, that they knew on 
April 24th that she didn't live there. 
And why do you say that? 
Because I'm looking at Exhibit 4 where it says on 
4-24-10 at 7:56 regular time or 1956 military time, that 
the residents haven't lived there for two years. 
Is that the way you read that document? 
That's how I read it. 
And I forgot the answer to this, did you provide the 
Yankton County Sheriff's Office with Ewalt's place of 
residence as you knew it then? 
Yes. 
All right. If my dates were correct, that would mean 
that the 24th was a Saturday and the 25th a Sunday and 
the 29th, the day the statute ran, would have been a 
Thursday. Let's assume for these questions that that's 

20 with any sort of communication, be it a fax, an email, a 
21 letter, or anything else? 
22 A No, sadly. 
23 Q After smmnary judgment was entered in favor of Ewalt on 
24 the statute of limitations defense you appealed to the 
25 South Dakota Supreme Court, correct? 

l A 

2 Q 
3 
4 
5 
6 A 

7 Q 
8 
9 A 

10 Q 
11 

12 A 

13 

14 Q 
15 
16 
17 
18 
19 A 

20 Q 
21 A 

22 
23 
24 
25 

Correct. 
As I read that case the tenn used, several times in 
quotes and italics once, is that the issue, quote, 
usually and last resided, was significant; is that 
right? 
Yes. 

Page 16 

Did you know before that decision that that was such 
important language? 
Well, all statutory language is important. 
Well, but to the extent that it was going to detennine 
the statute of limitations issue? 
I guess I don't know how to answer that. It was 
important language but --
Take a look at Paragraph 7 of the Third-Party 
Complaint. When do you believe the Yankton County 
Sheriff's Office found out or knew that Ewalt was not a 
resident of Yankton County but was a resident of 
Codington County? 
I would say on April 24, 2010. 
And that's based on what? 
Deposition Exhibit 4, the notations at the bottom of the 
page. And I don't know what date the telephonic 
conversation between the sheriff's office and Chelsey 
Ewalt was wherein she claimed -- she said she was going 
to come in and pick up the papers, I don't know that 
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2 Q 
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8 Q 

9 A 

10 

11 

12 

13 

14 

15 Q 

16 

17 A 
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Page 89 
or anybody who works in the United States Trustee's 

Office. I'm not understanding why this is difficult. 
You were actively -- you had signed a fee agreement 
saying you were representing Jill on 4-20. 

Yup. And that is not my pleading. 
You did not get approval -- all I'm asking is, the court 

approval for you to be the trustee -- or the attorney 
for the trustee, the bankruptcy estate, was not approved 
until July 15th -- 16th. 
The trustee didn't send out a motion until then. It's 
her motion. I had nothing to do with that motion. Or 

application, I guess. 
But you had everything to do with the fee agreement. 

Yeah. 
Okay. As far as the claim against the Yankton County 
Sheriff's Department goes, after you filed that 180 day 
notice did you do anything else? 
I'm sorry? 
Did you do anything else, file anything else, seek any 
other legal action on that claim? 
I believe I filed a motion to substitute Yankton County 
Sheriff's Office for Defendant Ewalt based on their real 
or perceived negligence in failing to file -- I'm sorry, 
to serve Chelsey Ewalt, or once they knew that she 
didn't live in,Yankton and lived in Codington, send it 

up there ilmnediately. 
Right. And --
Other than that, no. 

Page 90 

And the judge told you that he could find no support for 
your position, and you agreed with hiln and you did not 
file -- ever file a brief to --

Did I file a brief? No. 
And that just kind of went into the air? 
Well, no. You had the opportunity to go after the 

1 

2 Q 

3 

4 

5 A 

6 Q 

7 

8 

9 

10 

11 A 

12 Q 

13 A 

14 

15 Q 

16 

17 A 

18 Q 
19 

20 

21 A 

22 Q 

23 A 

24 Q 
25 

Page 91 
continue. 

There was an email exchange -- she said, in an email you 

told me you were supposed to be providing the judge with 

a brief within a week -- no, this week's time --

I'm sorry? 

-- what's the status on that? And your response was, I 

couldn't find no authority, I am not filing a brief. I 

informed the judge I'd be filing a separate action 

against the Yankton County Sheriff's Department, and he 

agreed that would be the best option. 

Okay. 

I' 11 find it. 

No, I'll agree with you. If that's what it says I'm 

okay with that. 

Did you ever cause a Summons and Complaint to be drafted 

on that? 

Nope. 

Where is the -- this is how I find everything. And I 

believe in one of those requests for admissions I asked 

if you were paid anything by the trustee. 

Okay. Ever, or relative to this case? 

This case. 

Okay. 

Request number two as related to Defendant's response to 

Plaintiff's requests for admissions, first set, number 

Page 92 
1 five, admit that Miss Howey-Fox was paid by the trustee 
2 administrating the Kuchtas' bankruptcy case as attorney 
3 for debtor Jill Kuchta. Is that right? 
4 A Kuchta. 
5 Q Kuchta. Your response is? 
6 A Response number two, deny. 
7 Q I'm showing you a cash receipt and distribution 
8 record -- or disbursement record. 
9 A From the spider case? Yup, from the spider case. 

sheriff's department after you undertook representing 10 Casey's. Jill Robinson-Kuchta now --
Jill Kuchta in this proceeding because I believe I sent 11 Q Is my question lilnited to that? I don't believe so. 
you an email that said, just so you know, I'm not going 12 A Well, that's what I believed it to be. So I guess I can 
to do anything more and you should do whatever you think 13 amend my answer to indicate, deny anything on the car 
needs to be done. I'm pretty sure I sent that. 14 accident case, admit on the spider case. 
Well, I'm not denying that, and I said I want no part of 15 Q Right now I'm simply following up with, you said you 
that but -- 16 didn't represent them -- Jill in the bankruptcy, that 
I'm just saying I'm pretty sure I did it. 17 Jason did, and I just wanted to verify that you did get 
Did you not email Trustee Pierce that you infonned the 18 paid by the bankruptcy trustee. 
judge you were going to be filing a separate action 
against the Yankton County Sheriff's Department? 
No, I believe when I sent her notice I believe I told 
her that we had the opportunity, a potential cause of 
action against that, and she didn't seem to think that 
there was a lot of -- if I recall correctly, that she 
didn't seem to think there was a lot of rationale to 

19 A For my representation of Jill Robinson-Kuchta now known 
20 as Jill Robinson, versus Casey's General Stores, also 
21 known as the spider case, yes, I did, because I was 
22 employed specifically to handle the spider case. 
23 Q By the bankruptcy trustee? 
24 A Yeah. 
25 Q Does $2,761.14 sound right? 
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If that's what it says. I would have no reason to 

disbelieve that. It went on forever, probably four or 

five years. 
In question number seven I asked you, per the South 
Dakota Rules of Professional Conduct, 1.8, a lawyer 
shall not enter into a business transaction with a 
client unless there are extensive written precautions 
taken to ensure the client is fully aware of the 
ramifications of entering into such agreement. You said 
deny. 
Okay. 
So is it your position here today that --
I was never in a business relationship with her, other 
than when I was representing her on the spider case and 
ultimately thereafter in the car accident case and the 
DUI case and the divorce case. 

It says enter into a business transaction. 
Yeah, I wasn't in a business transaction. 
That ring was not a business transaction? 
No. She sold it to me. I guess I didn't look at it 
that way. I can have Mr. Fuller -- although it's not 

relevant, I can have him amend my answers to 
interrogatories to reflect that. I still don't believe 
it was a business transaction. 
Do you still deny that it's improper for a client to 
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sell, pawn or otherwise dispose of any potential estate 
assets during the pendency --
I'm sorry? 
Do you still feel that it is not improper for a client 
to sell, pawn or otherwise dispose of estate assets 
during the pendency of a bankruptcy proceeding? 
It would depend on what assets she owned at the time she 
filed, whether she claimed them as exempt. I mean, 
that's such a vague question it's really very difficult 
to answer with any degree of particularity. Any person, 
any debtor? 
You just denied. 
Okay. 
I'm asking you if you still feel that way today? 
Well, if my choices are admit or deny, I guess I'd have 
to deny, if those are my only two choices. 
Do you believe it is a conflict of interest to do a 
joint representation of a client in a bankruptcy 
proceeding and in a personal injury action? 
No. That was approved by the Court. 
But you had entered into the transaction prior to --
Still, no. 
Did you ever infonn Jill that any proceeds she would get 
would not go to her --

Yes. 
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-- but would go to satisfy --

Her creditors, yes. And she knew that from the spider 
case. She knew that the only way that she would get any 
money, any recovery out of that car accident case, was 
if the trustee was paid, the attorney's fees were paid, 

and all of their, I want to say, $300,000 worth of 
creditors were paid. 
It wouldn't happen. 
I'm sorry? 
It wasn't happening, is what you're saying? 
Yeah. Unless everything was paid she wasn't getting 
anything. She knew that. Well, she was told that. 

Whether she absorbed it or not, I guess I don't know. 
Okay. She told Bill this morning she was shocked to 
find out she wasn't getting any of the settlement 
proceeds. 
Yeah, well -- go ahead. 

MR. FULLER: There's no question. 
You don't have to -- there's no question that was being 
asked. 
Well, I think it was a misstatement of the record anyway 
so --

I hope I didn't but if it was, I apologize. In response 
I say, a copy of the record of any kind related to the 
underlying incidents and claim contained in the claim 

Page 96 
file. The claim file was established after contact by 
Plaintiff's counsel. The claim file was created in 
anticipation of litigation and protected by the work 
product and attorney-client privilege. 
That's Mr. Fuller's claim file, you mean? Is that what 
we' re talking about? 
No, the insurer's claim file. I don't -- it would 
depend on -- did you ever put them on notice? 
Who are they? 
Your malpractice carrier. 
Yes. Consequently they are here. 
When? 
Right away. 
After I contacted Jim DeLucia? 
I'm sorry? After you contacted whom? 
Jim DeLucia. 
I don't know who Jim DeLucia is, offhand. 
He's a big dog out of New York. 
I contacted them right away, because that's what you're 
supposed to do. 
So as far as -- that's the claim file I was --
I have no access to that. That would be between Mr. 
Fuller and the insurance company, and I couldn't provide 
it even if I wanted to. 
But we did go over that attorney-client privilege, and 
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or anybody who works in the United States Trustee's 

Office. I'm not understanding why this is difficult. 
You were actively -- you had signed a fee agreement 
saying you were representing Jill on 4-20. 

Yup. And that is not my pleading. 
You did not get approval -- all I'm asking is, the court 

approval for you to be the trustee -- or the attorney 
for the trustee, the bankruptcy estate, was not approved 
until July 15th -- 16th. 
The trustee didn't send out a motion until then. It's 
her motion. I had nothing to do with that motion. Or 

application, I guess. 
But you had everything to do with the fee agreement. 

Yeah. 
Okay. As far as the claim against the Yankton County 
Sheriff's Department goes, after you filed that 180 day 
notice did you do anything else? 
I'm sorry? 
Did you do anything else, file anything else, seek any 
other legal action on that claim? 
I believe I filed a motion to substitute Yankton County 
Sheriff's Office for Defendant Ewalt based on their real 
or perceived negligence in failing to file -- I'm sorry, 
to serve Chelsey Ewalt, or once they knew that she 
didn't live in,Yankton and lived in Codington, send it 

up there ilmnediately. 
Right. And --
Other than that, no. 
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And the judge told you that he could find no support for 
your position, and you agreed with hiln and you did not 
file -- ever file a brief to --

Did I file a brief? No. 
And that just kind of went into the air? 
Well, no. You had the opportunity to go after the 
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continue. 

There was an email exchange -- she said, in an email you 

told me you were supposed to be providing the judge with 

a brief within a week -- no, this week's time --

I'm sorry? 

-- what's the status on that? And your response was, I 

couldn't find no authority, I am not filing a brief. I 

informed the judge I'd be filing a separate action 

against the Yankton County Sheriff's Department, and he 

agreed that would be the best option. 

Okay. 

I' 11 find it. 

No, I'll agree with you. If that's what it says I'm 

okay with that. 

Did you ever cause a Summons and Complaint to be drafted 

on that? 

Nope. 

Where is the -- this is how I find everything. And I 

believe in one of those requests for admissions I asked 

if you were paid anything by the trustee. 

Okay. Ever, or relative to this case? 

This case. 

Okay. 

Request number two as related to Defendant's response to 

Plaintiff's requests for admissions, first set, number 
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1 five, admit that Miss Howey-Fox was paid by the trustee 
2 administrating the Kuchtas' bankruptcy case as attorney 
3 for debtor Jill Kuchta. Is that right? 
4 A Kuchta. 
5 Q Kuchta. Your response is? 
6 A Response number two, deny. 
7 Q I'm showing you a cash receipt and distribution 
8 record -- or disbursement record. 
9 A From the spider case? Yup, from the spider case. 

sheriff's department after you undertook representing 10 Casey's. Jill Robinson-Kuchta now --
Jill Kuchta in this proceeding because I believe I sent 11 Q Is my question lilnited to that? I don't believe so. 
you an email that said, just so you know, I'm not going 12 A Well, that's what I believed it to be. So I guess I can 
to do anything more and you should do whatever you think 13 amend my answer to indicate, deny anything on the car 
needs to be done. I'm pretty sure I sent that. 14 accident case, admit on the spider case. 
Well, I'm not denying that, and I said I want no part of 15 Q Right now I'm simply following up with, you said you 
that but -- 16 didn't represent them -- Jill in the bankruptcy, that 
I'm just saying I'm pretty sure I did it. 17 Jason did, and I just wanted to verify that you did get 
Did you not email Trustee Pierce that you infonned the 18 paid by the bankruptcy trustee. 
judge you were going to be filing a separate action 
against the Yankton County Sheriff's Department? 
No, I believe when I sent her notice I believe I told 
her that we had the opportunity, a potential cause of 
action against that, and she didn't seem to think that 
there was a lot of -- if I recall correctly, that she 
didn't seem to think there was a lot of rationale to 

19 A For my representation of Jill Robinson-Kuchta now known 
20 as Jill Robinson, versus Casey's General Stores, also 
21 known as the spider case, yes, I did, because I was 
22 employed specifically to handle the spider case. 
23 Q By the bankruptcy trustee? 
24 A Yeah. 
25 Q Does $2,761.14 sound right? 
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Restatement (Third) of Law Governing Law. § 122 (2000)

1.  Restatement (Third) of The Law Governing Lawyers

 Current through September 2004

 Copyright © 2000-2004 by the American Law Institute

 Chapter 8. Conflicts Of Interest

 Topic 1. Conflicts Of Interest--In General

 
§ 122. Client Consent To A Conflict Of Interest

Link to Case Citations

 (1) A lawyer may represent a client notwithstanding a conflict of interest prohibited by    §

121    if each affected client or former client gives informed consent to the lawyer's
representation. Informed consent requires that the client or former client have
reasonably adequate information about the material risks of such representation to that
client or former client.

 (2) Notwithstanding the informed consent of each affected client or former client, a
lawyer may not represent a client if:

 (a) the representation is prohibited by law;

 (b) one client will assert a claim against the other in the same litigation; or

 (c) in the circumstances, it is not reasonably likely that the lawyer will be able to provide
adequate representation to one or more of the clients.

Comment:

 a. Scope and cross-references. Pursuant to this § 122, informed consent of affected clients is
effective with respect to most conflicts of interest defined in § 121 and imputations of conflicts
to affiliated lawyers in § 123. Inasmuch as § 125 and §§ 128-135 are specific applications of a99 §
121, the principles of this Section govern consent to the conflicts identified in those Sections as
well. More stringent consent rules stated in §§ 126-127 apply to client-lawyer business
transactions and gifts, because the risk of lawyer overreaching in such matters is significantly
greater. In addition, special aspects of the manifestation of client consent are addressed in §§ 131
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113 
ETHICAL DUTY OF ATTORNEY TO 

DISCLOSE ERRORS TO CLIENT 
 

Adopted November 19, 2005.  Modified July 18, 2015 solely to 
reflect January 1, 2008 changes in the Rules of Professional 
Conduct. 

 
 

Syllabus 

As part of the general ethical duty to keep a client reasonably informed about the status of a matter, a 
lawyer should fully and promptly inform the client of significant developments, Colo. RPC 1.4. including 
those developments resulting from the lawyer’s own errors. As part of this broad duty to report, a lawyer 
has an ethical duty to make prompt and specific disclosure to a client of the lawyer’s error if the error is 
material.  A material error is one that  will likely result in prejudice to a client’s right or claim. In these 
circumstances, the lawyer should inform the client that it may be advisable for the client to consult with 
independent counsel regarding the error, which may include advice regarding the statute of limitations on 
a claim for legal malpractice. Colo. RPC 1.4(b).The lawyer need not and should not inform the client that 
a legal malpractice claim against the lawyer actually exists or has merit, or of the desirability of 
terminating the lawyer’s representation. A lawyer shall explain a matter to the extent reasonably 
necessary to permit the client to make informed decisions regarding the representation.   

A lawyer may continue to represent the client in these circumstances only in compliance with Colo. RPC 
1.7(a) and (b). In many, if not most, circumstances, the interest of the attorney in avoiding liability will be 
consistent with the interest of the client in a successful representation. Continued representation may not 
be permissible if  the lawyer might be influenced to pursue a strategy that would avoid liability for the 
lawyer at the expense of the success of the representation, or if there is a significant risk that the 
representation of the client will be materially limited by the lawyer’s personal interest. Finally, the lawyer 
may not obtain a release of liability except in compliance with Colo. RPC 1.8(h).  

This opinion addresses the lawyer’s ethical duty to advise the client of relevant developments resulting 
from the lawyer’s own errors. This opinion does not address whether the failure to disclose an error itself 
gives rise to a cause of action against the lawyer. See Colo. RPC, Scope, (“Violation of a Rule should not 
in and of itself give rise to a cause of action nor should it create a presumption that a legal duty has been 
breached.”).  
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and 133, dealing respectively with entity representation and conflicts of a former government
lawyer. See also § 62 on client consent to disclosure of confidential information.

 b. Rationale. The prohibition against lawyer conflicts of interest is intended to assure clients that
a lawyer's work will be characterized by loyalty, vigor, and confidentiality (see § 121, Comment
b). The conflict rules are subject to waiver through informed consent by a client who elects less
than the full measure of protection that the law otherwise provides. For example, a client in a
multiple representation might wish to avoid the added costs that separate representation often
entails. Similarly, a client might consent to a conflict where that is necessary in order to obtain
the services of a particular law firm.

 Other considerations, however, limit the scope of a client's power to consent to a conflicted
representation. A client's consent will not be effective if it is based on an inadequate
understanding of the nature and severity of the lawyer's conflict (Comment c hereto), violates law
(Comment g(i)), or if the client lacks capacity to consent (Comment c). Client consent must also,
of course, be free of coercion. Consent will also be insufficient to permit conflicted representation
if it is not reasonably likely that the lawyer will be able to provide adequate representation to the
affected clients, or when a lawyer undertakes to represent clients who oppose each other in the
same litigation (Comment g(iii)).

 In effect, the consent requirement means that each affected client or former client has the power
to preclude the representation by withholding consent. When a client withholds consent, a
lawyer's power to withdraw from representation of that client and proceed with the
representation of the other client is determined under § 121, Comment e.

 While a lawyer may elect to proceed with a conflicted representation after effective client consent
as stated in this Section, a lawyer is not required to do so (compare § 14, Comment g (required
representation by order of court)). A lawyer might be unwilling to accept the risk that a
consenting client will later become disappointed with the representation and contend that the
consent was defective, or the lawyer might conclude for other reasons that the lawyer's own
interests do not warrant proceeding. In such an instance, the lawyer also may elect to withdraw if
grounds permitting withdrawal are present under § 32. After withdrawal, a lawyer's ability to
represent other clients is as described in § 121, Comment e.

 c(i). The requirement of informed consent--adequate information. Informed consent requires that
each affected client be aware of the material respects in which the representation could have
adverse effects on the interests of that client. The information required depends on the nature of
the conflict and the nature of the risks of the conflicted representation. The client must be aware
of information reasonably adequate to make an informed decision.

 Information relevant to particular kinds of conflicts is considered in several of the Sections
hereafter. In a multiple-client situation, the information normally should address the interests of
the lawyer and other client giving rise to the conflict; contingent, optional, and tactical
considerations and alternative courses of action that would be foreclosed or made less readily
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another arrow in the quiver of tactics employed in legal malpractice cases.8 Whether a particular error 
gives rise to an ethical duty to disclose depends on whether a disinterested lawyer would conclude that the 
error will likely result in prejudice to the client’s right or claim and that the lawyer, therefore, has an 
ethical responsibility to disclose the error. The failure to disclose an error does not (and should not), in 
and of itself, give rise to a cause of action against the lawyer, nor does it (or should it) create a 
presumption that a legal duty has been breached.  

Professional errors exist along a spectrum. At one end are errors that, as stated above, will likely prejudice 
a client’s right or claim. Examples of these kinds of errors are the loss of a claim for failure to file it 
within a statutory limitations period or a failure to serve a notice of claim within a statutory time period. 
The lawyer must promptly inform the client of an error of this kind, if a disinterested lawyer would 
conclude there was an ethical duty to do so, because the client must decide whether to appeal the 
dismissal of the claim or pursue a legal malpractice action.9 Another example is the loss of a right of 
appeal for failure to file a timely notice of appeal. However, as discussed more fully below, the lawyer 
should be given an opportunity to remedy the error before disclosing it to the client.  

At the other end of the spectrum are errors and possible errors that may never cause harm to the client, 
either because any resulting harm is not reasonably foreseeable, there is no prejudice to a client’s right or 
claim, or the lawyer takes corrective measures that are reasonably likely to avoid any such prejudice. For 
example, missing a nonjurisdictional deadline, a potentially fruitful area of discovery, or a theory of 
liability or defense may, upon discovery, prompt regretful frustration, but not an ethical duty to disclose 
to the client. As one commentator remarked regarding similar circumstances, “Unless there are steps that 
can be taken now to avoid the possibility of future harm, there is probably no immediate duty to disclose 
the mere possibility of lawyer error or omission.”10  Lawyers should be given the opportunity to remedy 
any error before disclosing the error to the client. The later assertion of a legal malpractice claim does not 
mean that the allegedly negligent lawyer breached a duty to disclose the error to the client. Nor should the 
failure to disclose the error be construed as an independent claim against the lawyer.11 Whether a lawyer 
has an ethical duty to disclose depends on the facts and circumstances known to the lawyer once he or she 
has realized the error, not those that appear only through the prism of hindsight. 

In between these two ends of the spectrum are innumerable errors that do not fall neatly into either end of 
the spectrum and must be analyzed on an individual basis. For example, it is ordinarily not necessary to 
disclose questions of professional judgment where the law was unsettled on an issue or the attorney 
“made a tactical decision from among equally viable alternatives.”12 Under the doctrine of “judgmental 
immunity,” these types of decisions are not, as a matter of law, considered errors, below the applicable 
standard of care, or negligent conduct. When reasonable lawyers may disagree about whether the state of 
the law was unsettled or the available alternatives were equally viable, however, the lawyer should err on 
the side of discussing the available alternatives with the client before pursuing a course of action.13 The 
lawyer’s choice between equally viable alternatives should not be considered an error as defined in this 
opinion. Examples of potential errors that may give rise to an ethical duty to disclose include the failure to 
request a jury in a pleading (or pay the jury fee), the failure to include an acceleration provision in a 
promissory note, and the failure to give timely notice under a contract or statute. The Committee agrees 
with the New York State Bar Association that “whether an attorney has an obligation to disclose a 
mistake to a client will depend on the nature of the lawyer’s possible error or omission, whether it is 
possible to correct it in the pending proceeding, the extent of the harm resulting from the possible error or 
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A Lawyer's Duty to Inform a Current or Former Client of the Lawyer's Material Error 

Model Rule of Professional Conduct 1.4 requires a lawyer to iriform a current client if the lawyer 
believes that he or she may have materially erred in the client's representation. Recognizing that 
errors occur along a continuum, an error is material if a disinterested lawyer would conclude that 
it is (a) reasonably likely to harm or prejudice a client; or (b) of such a nature that it would 

reasonably cause a client to consider terminating the representation even in the absence of harm 
or prejudice. No similar obligation exists under the Model Rules to a former client where the 

lawyer discovers after the attorney-client relationship has ended that the lawyer made a material 
error in the former client's representation. 

Introduction 

Even the best lawyers may err in the course of clients' representations. If a lawyer errs and 

the error is material, the lawyer must inform a current client of the error. 1 Recognizing that errors 

1 A lawyer's duty to infonn a current client of a material error has been variously explained or grounded. For 
malpractice and breach of fiduciary decisions, see, e.g., Leonard v. Dorsey & Whitney LLP, 553 F.3d 609, 629 (8th 
Cir. 2009) (predicting Minnesota law and concluding that "the lawyer must know that there is a non-frivolous 
malpractice claim against hi1n such that there is a substantial risk that [his] representation of the client would be 
materially and adversely affected by his own interest in avoiding malpractice liability" (internal quotation 1narks 
omitted)); Beal Bank, SSB v. Arter & Hadden, LLP, 167 P.3d 666, 673 (Cal. 2007) (stating that "attorneys have a 
fiduciary obligation to disclose material facts to their clients, an obligation that includes disclosure of acts of 
malpractice"); RFF Family P'ship, LP v. Burns & Levinson, LP, 991N.E.2d1066, 1076 (Mass. 2013) (discussing the 
fiduciary exception to the attorney-client privilege and stating that "a client is entitled to full and fair disclosure of 
facts that are relevant to the representation, including any bad news"); In re Tallon, 447 N.Y.S.2d 50, 51 (App. Div. 
1982) ("An attorney has a professional duty to promptly notify his client of his failure to act and of the possible claim 
his client may thus have against him."). 

For disciplinary decisions, see, e.g., Fla. Bar v. Morse, 587 So. 2d 1120, 1120-21 (Fla. 1991) (suspending a 
lawyer who conspired with his partner to conceal the partner's 1nalpractice from the client); In re Hoffman, 700 N.E.2d 
1138, 1139 (Ind. 1998) (applying Rule l.4(b)). See also Ill. State Bar Ass'n Mut. Ins. Co. v. Frank M. Greenfield & 
Assocs., P.C., 980 N.E.2d 1120, 1129 (Ill. App. Ct. 2012) (finding that a voluntary payments provision in a 
professional liability insurance policy was "against public policy, since it 1nay operate to lhnit an atton1ey's disclosure 
[of his potential malpractice] to his clients"). 

For ethics opinions, see, e.g., Cal. State Bar Comm. on Prof] Responsibility & Conduct Op. 2009-178, 2009 
WL 3270875, at *4 (2009) [hereinafter Cal. Eth. Op. 2009-178] ("A lawyer has an ethical obligation to keep a client 
infonned of significant developments relating to the representation .... Where the lawyer believes that he or she has 
committed legal inalpractice, the lawyer must promptly communicate the factual information pertaining to the client's 
potential malpractice claim against the lawyer to the client, because it is a 'significant development.'" (citation 
omitted)); Colo. Bar Ass'n, Ethics Comm., Formal Op. 113, at 3 (2005) [hereinafter Colo. Op. 113] ("Whether a 
particular error gives rise to an ethical duty to disclose [under Rule 1.4] depends on whether a disinterested lawyer 
would conclude that the error will likely result in prejudice to the client's right or clahn and that the lawyer, therefore, 
has an ethical responsibility to disclose the error."); Minn. Lawyers Prof! Responsibility Bd. Op. 21, 2009 WL 
8396588, at *I (2009) (imposing a duty to disclose under Rule 1.4 where "the lawyer knows the lawyer's conduct 
inay reasonably be the basis for a non-frivolous malpractice claim by a current client that materially affects the client's 
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occur along a continuum, an error is material ifa disinterested lawyer would conclude that it is (a) 
reasonably likely to hann or prejudice a client; or (b) of such a nature that it would reasonably 
cause a client to consider terminating the representation even in the absence of harm or prejudice. 

If a material error relates to a former client's representation and the lawyer does not 
discover the error until after the representation has been tenninated, the lawyer has no obligation 
under the Model Rules to inform the former client of the error. To illustrate, assume that a lawyer 
prepared a contract for a client in 2015. The matter is concluded, the representation has ended, 
and the person for whom the contract was prepared is not a client of the lawyer or law firm in any 
other matter. In 2018, while using that agreement as a template to prepare an agreement for a 
different client, the lawyer discovers a material error in the agreement. On those facts, the Model 
Rules do not require the lawyer to inform the former client of the error. Good business and risk 
management reasons may exist for lawyers to inform former clients of their material errors when 
they can do so in time to avoid or mitigate any potential harm or prejudice to the fonner client. 
Indeed, many lawyers would likely choose to do so for those or other individual reasons. Those · 

are, however, personal decisions for lawyers rather than obligations imposed under the Model 
Rules. 

The Duty to Inform a Current Client of a Material Error 

A lawyer's responsibility to cmmnunicate with a client is governed by Model Rule 1.4.2 

Several parts of Model Rule I.4(a) potentially apply where a lawyer may have erred in the course 
of a current client's representation. For example, Model Rule 1.4(a)(I) requires a lawyer to 
promptly inform a client of any decision or circumstance with respect to which the client's 
informed consent may be required. Model Rule I .4(a)(2) requires a lawyer to "reasonably consult 
with the client about the means by which the client's objectives are to be accomplished." Model 
Rule 1.4(a)(3) obligates a lawyer to "keep a client reasonably informed about the status of a 
matter." Model Rule 1.4(a)(4), which obliges a lawyer to promptly comply with reasonable 
requests for information, may be implicated if the client asks about the lawyer's conduct or 
perfonnance of the representation. In addition, Model Rule I .4(b) requires a lawyer to "explain a 

interests"); 2015 N.C. State Bar Fonnal Op. 4, 2015 WL 5927498, at *2 (2015) Q1ereinafter 2015 N.C. Eth. Op. 4] 
(applying Rule 1.4 to "1naterial errors that prejudice the client's rights or interests as well as errors that clearly give 
rise to a malpractice claim"; N.l Sup. Ct. Advisory Comm. on Prof! Ethics Op. 684, 1998 WL 35985928, at *1 
(1998) [hereinafter N.J. Eth. Op. 684] (discussing Rules 1.4 and l.7(b) and requiring disclosure "when the attorney 
ascertains 1nalpractice 1nay have occurred, even though no damage inay yet have resulted"); N.Y. State Bar Ass'n 
Comm. on Prof! Ethics Eth. Op. 734, 2000 WL 33347720, at *3 (2000) [hereinafter N.Y. Eth. Op. 734] (discussing 
the prior Code of Professional Responsibility and concluding that the inquirer had a duty to tell the client that it made 
"a significant error or 01nission that 1nay give rise to a possible malpractice claim"); Sup. Ct. of Prof'l Ethics Co1n1n. 
Op. 593, 2010 WL 1026287, at *1 (2010) [Tex. Eth. Op. 593] (opining that the lawyer must also tenninate the 
representation and applying Texas Rules J.15(d), 2.01, and 8.04(a)(3)). See also RESTATEMENT (THIRD) OF THE LAW 
GOVERNING LAWYERS § 20 cmt. c (2000) (requiring disclosure where the conduct "gives the client a substantial 
malpractice claim against the lawyer"). 

2 MODEL RULES OF PROF'L CONDUCT R. 1.4 (2018) ("Communication") [hereinafter MODEL RULES]. 
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matter to the extent reasonably necessary to pennit the client to make informed decisions regarding 
the representation." More broadly, the "guiding principle" undergirding Model Rule 1.4 is that 
"the lawyer should fulfill reasonable client expectations for information consistent with the duty 
to act in the client's best interests, and the client's overall requirements as to the character of 
representation."3 A lawyer may not withhold information from a client to serve the lawyer's own 
interests or convenience. 4 

Detennining whether and when a lawyer must inform a client of an error can sometimes 
be difficult because errors exist along a continuum. An error may be sufficiently serious that it 
creates a conflict of interest between the lawyer and the client. Model Rule l .7(a)(2) provides that 
a concurrent conflict of interest exists if "there is a significant risk that the representation of one 
or more clients will be materially limited by . . . a personal interest of the lawyer." Where a 
lawyer's error creates a Rule l.7(a)(2) conflict, the client needs to know this fact to make infonned 
decisions regarding the representation, including whether to discharge the lawyer or to consent to 
the conflict of interest. At the other extreme, an error may be minor or easily correctable with no 
risk of harm or prejudice to the client. 

Several state bars have addressed lawyers' duty to disclose errors to clients. 5 For example, 
in discussing the spectnun of errors that may arise in clients' representations, the North Carolina 
State Bar observed that "material errors that prejudice the client's rights or claims are at one end. 
These include errors that effectively undermine the achievement of the client's primary objective 
for the representation, such as failing to file the complaint before the statute of limitations runs. "6 

At the other end of the spectrum are "nonsubstantive typographical errors" or "missing a deadline 
that causes nothing more than delay."7 "Between the two ends of the spectrum are a range of 
errors that may or may not materially prejudice the client's interests. "8 With respect to the middle 

ground: 

Errors that fall between the two extremes of the spectrum must be analyzed under 
the duty to keep the client reasonably informed about his legal matter. If the error 
will result in financial loss to the client, substantial delay in achieving the client's 
objectives for the representation, or material disadvantage to the client's legal 
position, the error must be disclosed to the client. Similarly, if disclosure of the 
error is necessary for the client to make an informed decision about the 
representation or for the lawyer to advise the client of significant changes in 
strategy, timing, or direction of the representation, the lawyer may not withhold 
information about the error.9 

3 Id. cmt. 5. 
4 Id. cmt. 7. 
5 See supra note 1 (listing authorities). 
6 2015 N.C. Eth. Op. 4, supra note 1, 2015 WL 5927498, at *2. 
1 Id. 
8 Id. 
9 Id. 
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Another example is contained in the Colorado Bar Association's Ethics Committee in 
Fonnal Opinion 113, which discusses the spectrum of errors that may implicate a lawyers' dnty of 
disclosure. In doing so, it identified errors ranging from those plainly requiring disclosure (a 
missed statute of limitations or a failure to file a timely appeal) to those "that may never cause 
harm to the client, either because any resulting harm is not reasonably foreseeable, there is no 
prejudice to a client's right or claim, or the lawyer takes corrective measures that are reasonably 
likely to avoid any such prejudice."10 Errors by lawyers between these two extremes must be 
analyzed individually. For example, disclosure is not required where the law on an issue is 
unsettled and a lawyer makes a tactical decision among "equally viable alteruatives." 11 On the 
other hand, "potential errors that may give rise to an ethical duty to disclose include the failure to 
request ajnry in a pleading (or pay the jury fee), the failure to include an acceleration provision in 
a promissory note, and the failure to give timely notice under a contract or statute."12 Ultimately, 
the Colorado Bar concluded that whether a particular error gives rise to an ethical obligation to 
disclose depends on whether the error is "material," which further "depends on whether a 
disinterested lawyer would conclude that the error will likely result in prejudice to the client's right 
or claim. "13 

These opinions provide helpful guidance to lawyers, but they do not-just as we do not
purport to precisely define the scope of a lawyer's disclosure obligations. Still, the Committee 
believes that lawyers deserve more specific guidance in evaluating their duty to disclose errors to 
current clients than has previously been available. 

In attempting to define the boundaries of this obligation under Model Rule 1.4, it is 
unreasonable to conclude that a lawyer must inform a current client of an error only if that error 
may support a colorable legal malpractice claim, because a lawyer's error may impair a client's 
representation even if the client will never be able to prove all of the elements of malpractice. At 
the same time, a lawyer should not necessarily be able to avoid disclosure of an error absent 
apparent hann to the client because the lawyer's error may be of such a nature that it would cause 
a reasonable client to lose confidence in the lawyer's ability to perform the representation 
competently, diligently, or loyally despite the absence of clear hann. Finally, client protection and 
the purposes oflegal representation dictate that the standard for imposing an obligation to disclose 

must be objective. 

With these considerations in mind, the Committee concludes that a lawyer must inform a 
current client of a material error connnitted by the lawyer in the representation. An error is material 
if a disinterested lawyer would conclude that it is (a) reasonably likely to hann or prejudice a 
client; or (b) of such a nature that it would reasonably cause a client to consider terminating the 
representation even in the absence of hann or prejudice. 

1° Colo. Op. 113, supra note 1, at 3. 
11 ld. 
12 fd. 
13 Id. at I, 3. 
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A lawyer must notify a current client of a material error promptly under the 
circumstances.14 Whether notification is prompt will be a case- and fact-specific inquiry. Greater 
urgency is required where the client could be ha1med by any delay in notification. The lawyer 
may consult with his or her law firm's general counsel, another lawyer, or the lawyer's professional 
liability insurer before informing the client of the material error. 15 Such consultation should also 
be prompt. When it is reasonable to do so, the lawyer may attempt to correct the error before 
informing the client. Whether it is reasonable for the lawyer to attempt to correct the error before 

informing the client will depend on the facts and should take into account the time needed to 
correct the error and the lawyer's obligation to keep the client reasonably informed about the status 
of the matter. 

When a Cnrrent Client Becomes a Former Client 

As indicated earlier, whether a lawyer must reveal a material error depends on whether the 
affected person or entity is a current or former client. Substantive law, rather than rules of 
professional conduct; controls whether an attorney-client relationship exists, or once established, 
whether it is ongoing or has been concluded.16 Generally speaking, a current client becomes a 
former client (a) at the time specified by the lawyer for the conclusion of the representation, and 
acknowledged by the client, such as where the lawyer's engagement letter states that the 
representation will conclude upon the lawyer sending a final invoice, or the lawyer sends a 
disengagement letter upon the completion of the matter (and thereafter acts consistently with the 
letter); 17 (b) when the lawyer withdraws from the representation pursuant to Model Rule of 
Professional Conduct 1.16; (c) when the client terminates the representation; 18 or (d) when overt 
acts inconsistent with the continuation of the attorney-client relationship indicate that the 

14 See N.J. Eth. Op. 684, supra note !, 1998 WL 35985928, at *l ("Clearly, RPC 1.4 requires prompt 
disclosure in the interest of allowing the client to make info1med decisions. Disclosure should therefore occur when 
the attorney ascertains malpractice may have occurred, even though no damage may yet have resulted."); 2015 N.C. 
Eth. Op. 4, supra note 1, 2015 WL 5927498, at *4 ("The error should be disclosed to the client as soon as possible 
after the lawyer determines that disclosure of the error to the client is required."); Tex. Eth. Op. 593, supra note I, 
20 I 0 WL 1026287, at * 1 (requiring disclosure "as promptly as reasonably possible"). 

15 See MODEL RULES R. l.6(b)(4) (2018) (permitting a lawyer to reveal information related to a client's 
representation "to secure legal advice about the lawyer's compliance with these Rules"). 

16 United States v. Williams, 720 F.3d 674, 686 (8th Cir. 2013); Rozmus v. West, 13 Vet. App. 386, 387 
(U.S. App. Vet. CL 2000); see also MODEL RULES Scope cmt. 17 (2018) (explaining that "for purposes of determining 
the lawyer's authority and responsibility, principles of substantive law external to these Rules determine whether a 
client-lawyer relationship exists"). 

17 See Artromick Int'I, Inc. v. Drustar Inc., 134 F.R.D. 226, 229 (S.D. Ohio 1991) (observing that "the 
sitnplest way for either the attorney or client to end the relationship is by expressly saying so"); see also, e.g., Rusk v. 
Harstad, 393 P.3d 341, 344 (Utah Ct. App. 2017) (concluding that a would-be client could not have reasonably 
believed that the law firm represented him where the lawyer had clearly stated in multiple e-mails that the law firm 
would not represent him). 

18 A client may discharge a lawyer at any time for any reason, or for no reason. White Pearl Jnversiones S.A. 
(Uruguay) v. Cemusa, Inc., 647 F.3d 684, 689 (7th Cir. 2011); Nabi v. Sells, 892 N.Y.S.2d 41, 43 (App. Div. 2009); 
MODEL RULES R. 1.16 cmt. 4; see also STEPHEN G!LLERS, REGULATION OF LAWYERS: PROBLEMS OF LAW AND ETHICS 
77 (11th ed. 2018) ("Clients, it is said, may fire their la\vyers for any reason or no reason.") (citations on1itted). 
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relationship has ended. 19 If a lawyer represents a client in more than one matter, the client is a 
current client if any of those matters is active or open; in other words, the termination of 

representation in one or more matters does nodransform a client into a former client if the lawyer 

still represents the client in other matters. 

Absent express statements or overt acts by either party, an attorney-client relationship also 

may be terminated when it would be objectively unreasonable to continue to bind the parties to 

each other.20 In such cases, the parties' reasonable expectations often hinge on the scope of the 

lawyer's representation.21 In that regard, the court in National Medical Care, Inc. v. Home Medical 
of America, Inc., 22 suggested that the scope of a lawyer's representation loosely falls into one of 

three categories: (1) the lawyer is retained as general counsel to handle all of the client's legal 

matters; (2) the lawyer is retained for all matters in a specific practice area; or (3) the lawyer is 

retained to represent the client in a discrete matter.23 

For all three categories identified by the National Medical Care court, unless the client or 

lawyer terminates the representation, the attorney-client relationship continues as long as the 

lawyer is responsible for a pending matter. 24 With respect to categories one and two above, an 
attorney-client relationship continues even when the lawyer has no pending matter for the client 

because the parties reasonably expect that the lawyer will handle all matters for the client in the 

future as they arise.25 In the third category, where a lawyer agrees to undertake a specific matter, 

the attorney-client relationship ends once the matter is concluded. 26 

Although not identified by the National Medical Care court, another type of client is what 
might be called an episodic client, meaning a client who engages the lawyer whenever the client 

requires legal representation, but whose legal needs are not constant or continuous. In many such 

19 See, e.g,, Artromick Int'l, Inc .• 134 F.R.D. at 230-31 (determining that a man was a former client because 
he refused to pay the lawyer's bill and then retained other lawyers to replace the first lawyer); Waterbury Garment 
Corp. v. Strata Prods., 554 F. Supp. 63, 66 (S.D.N.Y. 1982)(concluding that a person was a former client because the 
law firm represented him only in discrete transactions that had concluded and the person had subsequently retained 
different counsel). 

'° Artromick lnt'l, l.J1c., 134 F.R.D. at 229. 
21 Id at 229-30. 
22 No. 00-1225, 2002 WL 31068413 (Mass. Super. Ct. Sept. 12, 2002), 
23 Id at *4. 
24 Id.; see also MODEL RULES R. 1.3 cmt. 4 (2018) (stating that unless the relationship is terminated under 

Model Rule l, 16, the lawyer "should carry through to conclusion all matters unde11aken for a client"). 
25 See Beny v. McFarland, 278 P.3d 407, 411 (Idaho 2012) (explainingthat "[i]fthe attorney agrees to handle 

any matters the client may have, the relationship continues until the attorney or client terminates the relationship"); 
see also MODEL RULES R. 1.3 cmt. 4 (2018) (advising that "[i]f a lawyer has served a client over a substantial period 
in a variety of n1atters, the client sometimes may assume that the lawyer will continue to serve on a continuing basis 
unless the lawyer gives notice of withdrawal"). 

26 Simpson v. James, 903 F.2d 372, 376 (5th Cir. 1990); Berry, 278 P.3d at 411; see also Revise Clothing, 
Inc. v. Joe's Jeans Subsidiary, Inc., 687 F. Supp. 2d 381, 389-90 (S.D.N.Y. 2010) (noting that an attorney-client 
relationship is ordinarily terminated by the acco1nplishment of the purpose for which it was formed); Thayer v. Fuller 
&Henry Ltd., 503 F. Supp. 2d 887, 892 (N.D. Ohio 2007) (observing that an attorney-client relationship may terminate 
when the underlying action has concluded or when the attorney has exhausted all remedies and declined to provide 
additional legal services); MODEL RULES R. 1.16 cmt. 1 ("Ordinarily, a representation in a 1natter is completed when 
the agreedRupon assistance has been concluded.H). 



Formal Opinion 481 7 

instances, the client reasonably expects that the professional relationship will span any intervals 
and that the lawyer will be available when the client next needs representation. 27 If so, the client 
should be considered a current client. In other instances, it is possible that the attorney-client 
relationship ended when the most recent matter concluded.28 Whether an episodic client is a 
current or former client will thus depend on the facts of the case. 

The Former Client Analysis Under the Model Rnles 

As explained above, a lawyer must inform a current client of a material error under Model 
Rule 1.4. Rule 1.4 imposes no similar duty to former clients. 

Four of the five subparts in Model Rule l .4(a) expressly refer to "the client" and the one 
that does not~Model Rule l.4(a), governing lawyers' duty to respond to reasonable requests for 
information-is aimed at responding to requests from a current client. Model Rule 1.4(b) refers 
to "the client" when describing a lawyer's obligations. Nowhere does Model Rule 1.4 impose on 
lawyers a duty to communicate with former clients. The comments to Model Rule 1.4 are likewise 
focused on current clients and are silent with respect to communications with former clients. There 
is nothing in the legislative history of Model Rule 1.4 to suggest that the drafters meant the duties 
expressed there to apply to former clients.29 Had the drafters of the Model Rules intended Rule 
1.4 to apply to former clients, they presumably would have referred to former clients in the 
language of the rule or in the comments to the rule. They did neither despite knowing how to 
distinguish duties owed to current clients from duties owed to former clients when appropriate, as 
reflected in the Model Rules regulating conflicts of interest. 30 

27 See, e.g., Parallel Iron, LLC v. Adobe Sys. Inc., C.A. No. 12-874-RGA, 2013 WL 789207, at *2-3 (D. 
Del. Mar. 4, 2013) (concluding that Adobe was a current client in July 2012 when the law firm was doing no work for 
it; the firm had served as patent counsel to Adobe intermittently between 2006 and February 2012, and had not made 
clear to Adobe that its representation was terminated); Jones v. Rabanco, Ltd., No. C03-3195P, 2006 WL 2237708, at 
*3 (W.D. \\'ash. Aug. 3, 2006) (reasoning that the law firm's inclusion as a contact under a contract, the law finn's 
work for the client after the contract was finalized, and the fact that the client matter was still open in the law finn's 
files all indicated an existing attorney-client relationship); STEPHEN GJLLERS, REGULATION OF LA WYERS: PROBLEMS 
OF LAW AND ETHICS 78-79 (I Ith ed. 2018) ("Lawyers might believe that a client is no longer a client if they are doing 
no work for it at the mo1nent and haven't for a while .. .. [A] firm may have done work for a client two or three tin1es 
a year for the past five years, creating a reasonab1e client expectation that the professional relationship continues 
during the intenials and that the lawyer will be available the next thne the client needs ber. "). 

28 See, e.g., Calamar Enters., Inc. v. Blue Forest Land Grp., Inc., 222 F. Supp. 3d 257, 264---05 (W.D.N.Y. 
2016) (rejecting the client's claim of an atton1ey-client relationship where the relationship between the law firm and 
the client had been dormant for three years; despite the fact that the attorney-client relationship had not been 
formally terminated, it ended when the purpose of the parties' retainer agreetnent had been co1npleted). 

29 AM. BAR Ass'N Cm. POR PROF'L RESPONSIBILITY, A LEGISLATIVE HISTORY: THE DEVELOPMENT OF THE 
ABA MODEL RULES OF PROFESSIONAL CONDUCT, 1982-2013, 71-78 (Arthur H. Garwin ed., 2013). 

3° Compare MODEL RULES R. 1.7 (2018) (addressing current client conflicts of interest), with MODEL RULES 
R. 1.9 (2018) (governing former client conflicts of interest). 
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Because Model Rule 1.4 does not impose on lawyers a duty to communicate with former 
clients,31 it is no basis for requiring lawyers to disclose material errors to former clients. 

The California State Bar's Committee on Professional Responsibility and Conduct reached 
a similar conclusion with respect to California Rule of Professional Conduct 3-500, which states 
that "[a] member [of the State Bar of California] shall keep a client reasonably informed about 
significant developments relating to the employment or representation, including promptly 
complying with reasonable requests for information and copies of significant documents when 
necessary to keep the client so informed." Jn concluding that a lawyer had no duty to keep a former 
client informed of significant developments in the representation, and specifically the former 
client's possible malpractice claim against the lawyer, the Committee focused on the fact that the 
lawyer and the former client had "terminated their attorney-client relationship" and on Rule 3-
SOO's reference to a "client," meaning a current client. 32 

Finally, in terms of possible sources of an obligation to disclose material errors to former 
clients, Model Rule I. l 6( d) provides in pertinent part that, upon termination of a representation, 
"a lawyer shall take steps to the extent reasonably practicable to protect a client's interests, such 
as giving reasonable notice to the client, allowing time for employment of other counsel, 
surrendering papers and property to which the client is entitled and refunding any advance payment 
of fee[ s] or expense[ s] that has not been earned or incurred." This provision does not create a duty 
to inform former clients of material errors for at least two reasons. First, the wording of the rule 
demonstrates that the error would have to be discovered while the client was a current client, 
thereby pushing any duty to disclose back into the current client communication regime. Second, 
Model Rule l.16(d) is by its terms limited to actions that may be taken upon termination of the 
representation or soon thereafter; it cannot reasonably be construed to apply to material errors 
discovered months or years after termination of the representation. 

Conclusion 

The Model Rules require a lawyer to inform a current client if the lawyer believes that he 
or she may have materially erred in the client's representation. Recognizing that errors occur along 
a continuum, an error is material if a disinterested lawyer would conclude that it is (a) reasonably 

likely to harm or prejudice a client; or (b) of such a nature that it would reasonably cause a client 
to consider terminating the representation even in the absence of harm or prejudice. The lawyer 

31 See Sup. Ct. of Ohio, Bd. ofComm'rs on Grievances &Discipline Adv. Op. 2010-2, 2010 WL 1541844, 
at *2 (20 l 0) (explaining that Rule 1.4 "applies to ethical duties regarding communication during a representation" 
(emphasis added)); Va. State Bar Comm. on Legal Ethics Eth. Op. 1789, 2004 WL 436386, at *1 (2004) (stating that 
"{djuring the course of the representation, an attorney's duty to provide information to his client is governed by Rule 
l.4(a)") (emphasis added)). 

32 Cal. Eth. Op. 2009-178, supra note 1, 2009 WL 3270875, at *6. 
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must so inform the client promptly under the circumstances. Whether notification is prompt is a 
case- and fact-specific inquiry. 

No similar duty of disclosure exists under the Model Rules where the lawyer discovers 
after the termination of the attorney-client relationship that the lawyer made a material error in the 
former client's representation. 
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1 
 

ARGUMENT   

 I. When there is an alleged act of malpractice in a continuing attorney-

 client relationship, does an attorney owe any professional or legal duties to 

 disclose the nature and consequences of the alleged act of malpractice to the 

 client? 

 

 The American Bar Association's Standing Committee on Ethics and Professional 

Responsibility addressed this question on April 17, 2018 with Formal Opinion 481. This 

Opinion contains nationwide case law, disciplinary decisions, ethics opinions, and State 

Bar Commission Opinions on the issue.  The unanimous answer to this question is "yes".1    

                                
1.  See following:  

CASE LAW 

Circle Chevrolet Co. v. Giordano, Halleran & Ciesla, 662 A.2d 509, 514 (N.J. 1995) 

(stating under New Jersey Rules 1.4 and 1.7, an attorney "has an ethical obligation to advise 

a client that he or she might have a claim against that attorney, even if such advice flies in 

the face of that attorney's own interests"), abrogated on other grounds by Olds v. Donnelly, 

696 A.2d 663, (N.J. 1997); Leonard v. Dorsey & Whitney LLP, 553 F.3d 609, 629 (8th Cir. 

2009) (concluding that "the lawyer must know that there is a non-frivolous malpractice 

claim against him such that there is a substantial risk that his representation of the client 

would be materially and adversely affected by his own interest in avoiding malpractice 

liability"); Beal Bank, SSB v. Arter & Hadden, LLP, 167 P.3d 666, 673 (Cal. 2007) (stating 

that "attorneys have a fiduciary obligation to disclose material facts to their clients, an 

obligation that includes disclosure of acts of malpractice"); RFF Family P'ship, LP v. Burns 

& Levinson, LP, 991 N.E.2d 1066, 1076 (Mass. 2013) (discussing the fiduciary exception 

to the attorney-client privilege and stating that "a client is entitled to full and fair disclosure 

of facts that are relevant to the representation, including any bad news");  

 

DISCIPLINARY DECISIONS 

In re Tallon, 447 N.Y.S.2d 50, 51 (App.Div. 1982) ("An attorney has a professional duty 

to promptly notify his client of his failure to act and of the possible claim his client may 

thus have against him"); Fla. Bar v. Morse, 587 So. 2d 1120, 1120-21 (Fla. 1991) 

(suspending a lawyer who conspired with his partner to conceal the partner's malpractice 

from the client); In re Hoffman, 700 N.E.2d 1138, 1139 (Ind. 1998) (applying Rule 1.4(b), 

holding that public reprimand was appropriate discipline for attorney's misconduct in 

failing to adequately explain to clients the effect of court's dismissal of personal injury 

claim and in continuing to represent clients after it became apparent that the representation 

could be materially limited by attorney's own interests); Ill. State Bar Ass'n Mut. Ins. Co. 

v. Frank M. Greenfield & Assocs., P.C., 980 N.E.2d 1120, 1129 (Ill. App. Ct. 2012) 

(finding that a voluntary payments provision in a professional liability insurance policy 
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 An attorney has an ethical duty to disclose to a current client material 

malpractice/error committed during representation.  The Committee decided as follows:   

                                
was "against public policy, since it may operate to limit an attorney's disclosure of his 

potential malpractice to his clients")   

 

ETHICS OPINIONS 

Cal State Bar Comm. on Prof'l Resposibility & Conduct Op. 2009-178, 2009 WL 3270875, 

at *4 (2009) ("A lawyer has an ethical obligation to keep a client informed of significant 

developments relating to the representation .... Where the lawyer believes that he or she 

has committed legal malpactice, the lawyer must promptly communicate the factual 

information pertaining to the client's potential malpractice claim against the laywer to the 

client, because it is a 'significant development.'"; Colo. Bar Ass'n, Ethics Comm., Formal 

Op. 113, at 3 (2005) ("Whether a particular error gives rise to an ethical duty to disclose 

(under Rule 1.4) depends on whether a disinterest lawyer would conclude that the error 

will likely result in prejudice to the client's right or claim and that the lawyer, therefore, 

has an ethical responsibility to disclose the error."); Minn. Lawyers Prof'l Responsibility 

Bd. Op. 21, 2009 WL 8396588, at 1 (2009) (imposing a duty to disclose under Rule 1.4 

where "the lawyer knows the lawyer's conduct may reasonably be the basis for a non-

frivolous malpractice claim by a current client that materially affects the client's interests"); 

2015 N.C. State Bar Formal Op. 4, 2015 WL 5927498, at *2 (2015) (applying Rule 1.4 to 

"material errors that prejudice the client's rights or interests as well as errors that clearly 

give rise to a malpractice claim"); N.J. Sup. Ct. Advisory Comm. on Prof'l Ethics Op. 684, 

1998 WL 35985928 at *1 (1998) (discussing Rules 1.4 and 1.7(b) and requiring disclosure 

"when the attorney ascertains malpractice may have occurred, even though no damage may 

yet have resulted"); N.Y. State Bar Ass'n Comm. on Prof'l Ethics Eth. Op. 734, 2000 WL 

33347720, at *3 (2000) (discussing the prior Code of Professional Responsibility and 

concluding that the inquirer had a duty to tell the client that it made "a significant error or 

omission that may give rise to a possible malpractice claim"); Sup. Ct. of Prof'l Ethic 

Comm. Op. 593, 2010 WL 1026287, at *1 (2010) (opining that the lawyer must also 

terminate the representation, applying Texas Rules 1.15(d), 2.01 and 8.04(a)(3)).   

 

SECONDARY SOURCES 

RESTATEMENT (THIRD) OF THE LAW GOVERNING LAWYERS § 20, cmt. c (2000) 

(requiring disclosure where the conduct "gives the client a substantial malpractice claim 

against the lawyer"); 

RONAL E. MALLEN & JEFFREY M. SMITH, LEGAL MALPRACTICE § 24:5 

(ThomsonWest 2008) ("The potential of a legal malpractice claim may create a concern of 

conflicting interests in an ongoing representation [...] when the lawyer's interest in 

nondisclosure conflicts with the client's interest in the representation, then a fiduciary duty 

of disclosure is implicated."); BENJAMIN COOPER, 61 Baylor Law Review 174, 195 

(2009), Self-Reporting Malpractice (stating "if a lawyer fails to file his client's complaint 

in time to meet the statute of limitations, few would argue that the lawyer should not report 

this mistake to the client") 
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https://www.westlaw.com/Document/I8eae4682365511df9b8c850332338889/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_999_1
https://www.westlaw.com/Document/Ieee17e8fdc6111e28a48c0d45341c37f/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/Ife9cbdf1b53911dba1c09315b77d69d5/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/Ife9cbdf1b53911dba1c09315b77d69d5/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/I2f00e3fa563011de9b8c850332338889/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_1099_195
https://www.westlaw.com/Document/I2f00e3fa563011de9b8c850332338889/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_1099_195
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The Committee concludes that a lawyer must inform a current client of a 

material error committed by the lawyer in the representation.  An error is 

material if a disinterested lawyer would conclude that it is (a) reasonably 

likely to harm or prejudice a client; or (b) of such a nature that it would 

reasonably cause a client to consider terminating the representation even 

in the absence of harm or prejudice.   

 

A lawyer must notify a current client of a material error promptly under 

the circumstances.  Whether notification is prompt will be a case-and-fact-

specific inquiry.  Greater urgency is required where the client could be 

harmed by any delay in notification.  The lawyer may consult with his or 

her law firm's general counsel, another lawyer, or the lawyer's professional 

liability insurer before informing the client of the material error.  Such 

consultation should also be prompt.     

  

ABA Comm. on Ethics & Prof'l Responsibility, Formal Op. 481, pp. 4-5, (April 17, 

2018) (a lawyer's duty to inform a current or former client of the lawyer's material error) 

(emphasis added).   

 Whether a lawyer must inform a current client of malpractice depends only on 

whether the error is material.  "Malpractice errors exist along a continuum." Id., at 3, ¶ 2.  

In that continuum, missing a statute of limitations has been ruled at the far end of 

material because it prejudices the client's rights or claims.  Id. at 3, ¶ 3 (citing 2015 N.C. 

State Bar Formal Op. 4, 2015 WL 5927498, at *2).   

Another example is contained in the Colorado Bar Association's Ethics 

Committee in Formal Opinion 113, which discusses the spectrum of errors 

that may implicate a lawyers' duty of disclosure.  In doing so, it identified 

errors ranging from those plainly requiring disclosure (a missed statute of 

limitations or a failure to file a timely appeal) to those 'that may never 

cause harm to the client, either because any resulting harm is not 

reasonably foreseeable, there is no prejudice to a client's right or claim, or 

the lawyer takes corrective measures that are reasonably likely to avoid 

any such prejudice.' 

 

ABA Comm. on Ethics & Prof'l Responsibility, Formal Op. 481, p. 4, ¶ 1 (April 17, 

2018) (a lawyer's duty to inform a current or former client of the lawyer's material error)  

(citing Colo. Op. 113, p. 3, ¶ 2 (ethical duty of attorney to disclose errors to client)) 

https://www.westlaw.com/Document/I4301382c71b511e598dc8b09b4f043e0/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_999_2
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(emphasis added).    

 Defendant Howey-Fox never notified, informed, communicated, and/or advised 

Robinson that she committed material error throughout the underlying representation.  To 

date, Defendant Howey-Fox has failed to acknowledge any potential culpability for her 

actions, and inactions, resulting in Robinson’s loss of claim:         

 Q Did you ever advise Miss Robinson that there was a potential legal  

  malpractice claim stemming from the improper service? 

 

 A Nope.  I told her she had a potential claim against the county for their  

  failure to serve or, at the very least, failure to tell me when they knew she  

  wasn't living in Yankton County to give those papers back, or at least let  

  me know so I could get her served.   

 

(A-1, Deposition of Wanda Howey-Fox, 55:11-18).  Defendant Howey-Fox was advised 

by other attorneys in August of 2010, in writing, that she likely committed malpractice. 

(SR-177, Ex. F).  Attorney Steve Binger, subrogation attorney for Safeco, advised 

Defendant Howey-Fox of the following in an email, "[Larry Von Wald and I] are pretty 

confident that both your case for personal injury and my case for subrogation were served 

beyond the statute of limitations."  (SR-177, Ex. F). This makes the nondisclosure more 

egregious, Defendant Howey-Fox cannot feign ignorance.  One act that constitutes deceit 

as set forth in SDCL § 20-10-2(3) is "[t]he suppression of a fact by one who is bound to 

disclose it [...]".         

 As discussed by the ABA Ethic's Commission, Model Rule 1.4(b) places an 

obligation on attorneys to "explain a matter to the extent reasonably necessary to permit 

the client to make an informed decision regarding the representation." See also, SD Rule 

of Professional Conduct 1.4(b).  ABA Rule 1.4 is identical to South Dakota Rule of 

Professional Conduct 1.4.  Defendant Howey-Fox had a professional and ethical 

https://www.westlaw.com/Document/N4C7714A00A3111DCBEF3CE174052014B/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
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obligation and duty to inform her client, Robinson, of the material error and potential 

consequences.  Defendant Howey-Fox abused her position, as Robinson’s attorney and 

fiduciary, to improperly influence Robinson into unknowingly assuming needless risk 

through her actions in withholding essential information.  Robinson's ability to pursue a 

viable cause of action and meaningful recovery was placed in an inferior position to that 

of Defendant Howey-Fox's personal interest in avoiding malpractice.  See also, SD Rule 

of Professional Conduct 1.7(2).   

 II. If this Court determines that SDCL 15-2-14.2 is a statute of repose 

 under Pitt-Hart v. Sanford USD Medical Center:  

 

  a.    Must this Court reverse its prior decisions applying the doctrines  

   of continuing representation and fraudulent concealment to the 

   statute? 

  

 This case provides the Court ample justification to continue application of the 

continuing representation and fraudulent concealment doctrines to legal malpractice.  See 

Schoenrock v. Tappe, 419 N.W.2d 197, 197 (S.D. 1988) (reiterating that the statute of 

limitations is an occurrence rule, extending the continuous treatment doctrine to legal 

malpractice actions).  Candidly, it will be hard to legally distinguish between the 

suggested occurrence rule statute of limitations and the Pitt-Hart holding finding that 

SDCL 15-2-14.1 is a statute of repose.  If the Court finds that SDCL 15-2-14.2 is a statute 

of repose, then the legal malpractice decisions and related law established by this Court 

over the last thirty years must be reversed.  The Court is also placed in the position of 

explaining and clarifying its statement in Pitt-Hart that "the analysis of our previous 

https://www.westlaw.com/Document/N6910AA000A3011DCBEF3CE174052014B/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/I336c2729feb211d9bf60c1d57ebc853e/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_595_197
https://www.westlaw.com/Document/N685326600A3011DCBEF3CE174052014B/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/N6910AA000A3011DCBEF3CE174052014B/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
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malpractice cases remains largely undisturbed." Pitt-Hart, at ¶ 27 (explaining malpractice 

analysis remains largely undisturbed by finding SDCL§ 15-2-14.1 is a period of repose).2  

 However, a decision that SDCL § 15-2-14.2 is a statute of repose, and the reversal 

of prior legal malpractice jurisprudence, is not outcome determinative in this case.  The 

outcome will fall squarely on the Court's application of the continuing tort doctrine to the 

facts of this case.  See Pitt-Hart, at ¶¶ 26-27.   

 Unlike the Complaint in Pitt-Hart, which failed to allege injuries stemming from 

                                
2.  In support of Ms. Robinson's position that malpractice jurisprudence will be largely 

disturbed by a holding that SDCL 15-2-14.2 is a statute of repose, please see the following: 

Glad v. Gunderson, Farrar, Aldrich and DeMersseman, 378 N.W.2d 680, 682-83 (S.D. 

1985) (stating that if a trust or confidential relationship exists between the parties, which 

imposes a duty to disclose, mere silence, by the one under that duty, constitutes fraudulent 

concealment and thus tolls the applicable statute of limitations); Schoenrock v. Tappe, 

419N.W.2d 197, 197 (S.D. 1988) ("reiterating that the statute of limitations is an 

occurrence rule, extending the continuous treatment doctrine to legal malpractice actions"); 

Kurylas, Inc. v. Bradsky, 452 N.W.2d 111, 117 (S.D. 1990) (applying continuing 

representation doctrine and fraudulent concealment doctrine and determining statute does 

not toll under facts presented); Keegan v. First Bank of Sioux Falls, 519 N.W.2d 607, 615 

(S.D. 1994) (reversing grant of summary judgment and finding that a issue of fact exists as 

to whether the statute of limitations was tolled by a continuing attorney-client relationship); 

Bosse v. Quam, 537 N.W.2d 8, 11 (S.D. 1995) (concluding that the continuous relationship 

exception applies to the statute of limitations for accountant liability); Green v. Siegel, 

Barnett & Schutz, 557 N.W.2d 396, 399 (S.D. 1996) (finding no allegation of fraudulent 

concealment or continuous representation to toll the statutory limitations period); Green v. 

Morgan, Theeler, Cogley & Petersen, 1998 S.D. 16, ¶¶s 9-10 (stating that under 

"occurrence rule" for legal malpractice actions, three year statute will be tolled until cause 

of action is discovered or might have been discovered); Beckel v. Gerber, 1998 S.D. 48, ¶ 

10 (stating two exceptions apply to toll medical malpractice statute of limitations, 

continuing tort and continuing treatment); Cooper v. James, 2001 S.D. 59, ¶ 9 (stating we 

have adopted the "continuing treatment doctrine" in determining the applicable limitation 

period in legal malpractice actions, cause of action will be tolled until representation 

ceases); Peterson, ex rel. Peterson v. Burns, 2001 S.D. 126, ¶ 45 (recognizing medical 

malpractice statute of limitation does not begin to run when there is continuing treatment 

or fraudulent concealment); Williams v. Maulis, 2003 S.D. 138, ¶ 11 (finding that the 

continuous representation doctrine can toll the statute of limitations for legal malpractice); 

Scmiedt v. Loewen, 2010 S.D. 76, 14 (discussing applicable of continuing treatment rule 

and continuing tort to statute of limitations)      

https://www.westlaw.com/Document/N685326600A3011DCBEF3CE174052014B/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/N6910AA000A3011DCBEF3CE174052014B/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/N6910AA000A3011DCBEF3CE174052014B/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/I7630bd22fe9811d99439b076ef9ec4de/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_595_682
https://www.westlaw.com/Document/I7630bd22fe9811d99439b076ef9ec4de/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_595_682
https://www.westlaw.com/Document/I336c2729feb211d9bf60c1d57ebc853e/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/I5c131ff8ff6411d9bf60c1d57ebc853e/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_595_117
https://www.westlaw.com/Document/Ib9e56ca1ff7411d99439b076ef9ec4de/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_595_615
https://www.westlaw.com/Document/Ib9e56ca1ff7411d99439b076ef9ec4de/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_595_615
https://www.westlaw.com/Document/I33f8af82ff5111d9b386b232635db992/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_595_11
https://www.westlaw.com/Document/Ibc43f5d4ff4f11d9bf60c1d57ebc853e/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_595_399
https://www.westlaw.com/Document/Ibc43f5d4ff4f11d9bf60c1d57ebc853e/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_595_399
https://www.westlaw.com/Document/I89c69e85ff4211d99439b076ef9ec4de/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/I89c69e85ff4211d99439b076ef9ec4de/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/I8d2e5668ff4911d983e7e9deff98dc6f/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/I8d2e5668ff4911d983e7e9deff98dc6f/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/I5ff2c9c3ff2511d98ac8f235252e36df/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/I24024e9dff3911d983e7e9deff98dc6f/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/I72043a45ff7011d99439b076ef9ec4de/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/I24f1b842c72611df84cb933efb759da4/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_4509_14
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a "continuing course of negligent treatment", Robinson alleges in her Amended 

Complaint that "Wanda  L. Howey-Fox and Harmelink, Fox & Ravnsborg Law Office 

continually represented and provided professional legal services to Plaintiff related to her 

injury claims resulting from the April 28, 2007 [crash] until approximately January 19, 

2015." (Compare Pitt-Hart, at ¶ 26 to SR-103, Pl’s. Am. Compl. ¶ 27).  Robinson further 

alleged in her Amended Complaint that Defendant  "fail[ed] to keep [Robinson] apprised 

of the status of her claim." (SR-103, Pl’s. Am. Compl., ¶ 32, (j)). Robinson’s Amended 

Complaint was filed well before the ABA Formal Opinion 481 was ever published and 

released to the public.  

 It can be inferred from Pitt-Hart that the Court did not forever and permanently 

repeal the continuing representation doctrine as a valid exception to the statute of 

limitation and statute of repose defense(s).  Pitt-Hart, at ¶¶ 23-24 (applying the 

continuing treatment doctrine to the facts and determining that the standard could not be 

met by Plaintiff/Appellant).  The Court acknowledged the rule applies only when the 

plaintiff receives "continuous treatment ... by the same physician or clinic." Id. at ¶ 23 

(citing Liffengren v. Bendt, 2000 S.D. 91, ¶ 17).  The rationale behind the rule is to 

prevent refusal to seek or administer care due to pending litigation as well as to 

encourage treatment providers an opportunity to correct the error.  Pitt-Hart, at ¶ 23 

(citing Bosse v. Quam, 537 N.W.2d 8, 10 (S.D. 1995); Wells v. Billars, 391 N.W.2d 668, 

672 n. 1 (S.D. 1986) (quoting 1 David W. Louisell & Harold Williams, Medical 

Malpractice § 13.08 (1981)).  Should the Court engage in a continuing representation 

doctrine analysis in this case, as it did in Pitt-Hart, the result is different.  All the 

underlying requirements to support application of the continuing representation doctrine 

https://www.westlaw.com/Document/I72043a45ff7011d99439b076ef9ec4de/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/I19b7ceaaff3b11d9b386b232635db992/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/I33f8af82ff5111d9b386b232635db992/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_595_10
https://www.westlaw.com/Document/I9af4c183fea911d9bf60c1d57ebc853e/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_595_672+n.+1
https://www.westlaw.com/Document/I9af4c183fea911d9bf60c1d57ebc853e/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_595_672+n.+1
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are present.      

  b. Can the "occurrence" of an alleged act of attorney malpractice  

   under the statute be delayed by the continuing tort doctrine if there 

   is continuous representation by the attorney on the same subject  

   matter, and a showing that the attorney has failed to disclose to the 

   client the nature and consequences of the alleged act of   

   malpractice? 

 

 The continuing-tort doctrine applies to delay the commencement of a statute of 

repose.  Pitt-Hart, at ¶ 26. "When the cumulative result of continued negligence is the 

cause of the injury, the statute of repose cannot start to run until the last date of negligent 

treatment." Id.  If the Court extends its Pitt-Hart holding to legal malpractice cases, the 

continuing tort doctrine should similarly apply.  Id.  Because of the continuing tort 

doctrine, SDCL § 15-2-14.2 should be delayed from commencing until disclosure of the 

material malpractice by the attorney or until termination of the malpractice related legal 

representation, whichever is sooner.  

 In this case, Robinson amply demonstrates that Attorney Howey-Fox 

continuously represented her on the same subject matter, i.e. personal injury claim, and 

that Attorney Howey-Fox failed to disclose the nature and consequences of the material 

malpractice.  Attorney Howey-Fox made affirmative misrepresentations to Robinson and 

instilled a false sense of hope that her claim was still viable.      

 Q Did you ever advise Miss Robinson that there was a potential legal  

  malpractice claim stemming from the improper service? 

 

 A Nope. I told her she had a potential claim against the county for their  

  failure to serve or, at the very least, failure to tell me when they knew she  

  wasn't living in Yankton County to give those papers back, or at least let  

  me know so I could get her served.   

 

(A-1, Howey-Fox Depo, 55:11-18) (emphasis added).  The statute did not commence or 

begin to run until the date Defendant Howey-Fox ceased representation of Robinson on 

https://www.westlaw.com/Document/I9af4c183fea911d9bf60c1d57ebc853e/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/I9af4c183fea911d9bf60c1d57ebc853e/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/N6910AA000A3011DCBEF3CE174052014B/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
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her personal injury case.  Furthermore, Defendant Howey-Fox's answer cited above 

showcases exactly how attorneys are uniquely capable of taking advantage of the public 

to their benefit if the trial court’s decision is affirmed.  Is Defendant Howey-Fox's answer 

the type of response which would inspire a non-law trained member of the public to 

suspect they possess a legal malpractice claim against their own attorney while they were 

still receiving legal counsel and representation?        

 The "occurrence" of Defendant Howey-Fox's malpractice is delayed from 

commencing until termination of the malpractice related legal services.  Because 

Defendant Howey-Fox owed Robinson a duty to disclose the material malpractice error 

and failed to do so, all representation stemming from or related to Robinson's personal 

injury claim constitutes one continuous and unbroken course of negligent representation 

constituting one continuing wrong. 

Thus, although a period of repose will not be tolled for any reason once 

commenced [...] such a period may be delayed from commencing if a 

plaintiff demonstrates: (1) there was a continuous and unbroken course of 

negligent [representation], and (2) that the [representation] was so related 

as to constitute one continuing wrong. 

 

Pitt-Hart, at ¶ 26 (citing CTS Corp. v. Waldburger, 573 U.S. 1 (2014); Cunningham v. 

Huffman, 609 N.E.2d 321, 325 (Ill. 1993)); see also Wells, 391 N.W.2d at 672 n. 1.   

 In Brude v. Breen, 2017 S.D. 46, ¶ 8, this Court reiterated the rule set forth in Pitt-

Hart which states that "[a] statute of repose ... is measured not from the date on which the 

claim accrues but instead from the date of the last culpable act or omission of the 

defendant." Defendant Howey-Fox had an ethical duty to disclose her material 

malpractice to her client.  Defendant Howey-Fox further breached her duty of loyalty by 

withholding information from her client that directly conflicted with Defendant Howey-

https://www.westlaw.com/Document/I3490cd77efb911e390d4edf60ce7d742/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/Ie298fa15d3e811d9bf60c1d57ebc853e/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_578_325
https://www.westlaw.com/Document/Ie298fa15d3e811d9bf60c1d57ebc853e/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_578_325
https://www.westlaw.com/Document/I9af4c183fea911d9bf60c1d57ebc853e/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_595_672
https://www.westlaw.com/Document/I3664cdb0786711e7b7978f65e9bf93b3/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
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Fox's personal interests in avoiding malpractice liability.  Since Defendant Howey-Fox 

continuously breached her ethical disclosure duty, all representation relating to the 

personal injury claim constitutes a continuous and unbroken course of negligent 

representation.  The last culpable act or omission of Defendant Howey-Fox would be the 

last day she provided legal representation relating to the personal injury claim.   

 The first act of professional negligence occurred when Defendant Howey-Fox 

failed to timely file and effectuate proper service relating to Robinson’s personal injury 

case.  However, Defendant Howey-Fox continued to represent Robinson on her personal 

injury case until February 12, 2015, when she filed a motion to withdraw as Robinson's 

counsel and the Court granted her Motion. (SR-177, Ex. O).  

Alternatively, the earliest possible determination of Defendant's last personal 

injury-related representation is February 11, 2013, when the jury determined that Chelsey 

Ewalt's usual place of residence on April 29, 2010, was Codington County. (SR-177, Ex. 

J).  Whichever date the Court is inclined to utilize, Plaintiff Robinson timely initiated suit 

against Defendant Howey-Fox due to the continuous and unbroken course of negligent 

representation that she provided to Plaintiff Robinson which was so related as to 

constitute one continuing wrong.   

 Defendant's failure to disclose the material malpractice perpetuated the negligence 

up and until the last date of legal representation.  The continuing tort doctrine delayed the 

commencement of SDCL 15-2-14.2 until, at least, February 11, 2013.  Plaintiff Robinson 

timely served Defendant Howey-Fox.  Further, the Amended Complaint sufficiently and 

satisfactorily alleges that Ms. Robinson's injury resulted from a continuous and unbroken 

course of negligent conduct.  Had Defendant Howey-Fox complied with her mandatory 

https://www.westlaw.com/Document/N6910AA000A3011DCBEF3CE174052014B/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
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disclosure obligation, the statute would have commenced on such date of disclosure. 

Allowing an attorney to withhold material information which directly conflicts with their 

client's interests should not be encouraged, permitted, or repeated without consequence.                    

  c. Can the relationship described in (b) give rise to a separate tort  

   for breach of a fiduciary duty? 

 

 Yes, the facts and relationship described in (b) can give rise to a separate tort for 

breach of fiduciary duty.  Addressing professional rules violations, the Court has opined 

as follows: 

Unlike the disciplinary rules regarding negligent conduct, the ethics rules 

concerning the fiduciary obligations commonly are cited by the courts in 

civil damage actions regarding the propriety of the attorney's conduct.  

One reason for this difference in usage is that the disciplinary rules 

concerning the fiduciary obligations often are reasonably accurate 

statements of the commons law.... 

 

Behrens v. Wedmore, 2005 S.D. 79, ¶ 51 (citing 2 Ronald E. Mallen & Jeffrey M. Smith, 

Legal Malpractice § 14.5 at 551 (5th ed. 2000)).   

 This Court has held that both legal malpractice and breach of fiduciary duty can 

be separate causes of action in the same case against an attorney.  See Chem-Age 

Industries, Inc. v. Glover, 2002 S.D. 122, ¶ 1 (concluding that there are material 

questions of fact on whether the lawyer (1) represented the corporation he created and did 

so negligently, (2) improperly obtained some of the money and property misappropriated 

by his client, and (3) knowingly assisted his client in breaching a fiduciary duty [...]).  A 

fiduciary relationship arises from the attorney-client relationship.  Id., at ¶ 36 (citing 

Himrich v. Carpenter, 1997 S.D. 116, ¶ 13).   

The relationship between attorney and client is highly fiduciary.  It 

consists of a very delicate, exacting and confidential character.  It requires 

the highest level of fidelity and good faith.  It is a purely personal 

relationship, involving the highest personal trust and confidence.  By 

https://www.westlaw.com/Document/I4dc741f60a7011dab072a248d584787d/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/I55c241c7ff2411d9b386b232635db992/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/I55c241c7ff2411d9b386b232635db992/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/I55c241c7ff2411d9b386b232635db992/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/I988452f8ff4711d99439b076ef9ec4de/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
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virtue of his fiduciary duties to his client, an attorney is forbidden from 

using his official position for private gain.  

 

Himrich, at ¶ 13 (citing Rosebud Sioux Tribe v. Strain, 432 N.W.2d 259, 264 (S.D. 1988); 

7AmJur2d Attorneys at Law § 119; Speckels v. Baldwin, 512 N.W.2d 171, 176 (S.D. 

1994)). 

 Behrens, 2005 S.D. at ¶¶ 51-52, provides the most guidance on South Dakota law 

regarding the issue the Court has presented: 

Thus, as is explained below, fiduciary rules such as Rule 1.6 regarding 

confidentiality, Rule 1.7 and 1.8 regarding conflicts of interest, and Rule 

1.9 regarding adverse representation may establish a breach of fiduciary 

duty.   

 

A breach of fiduciary duty in the attorney-client relationship arises from 

the representation of a client and involves the fundamental aspects of an 

attorney-client relationship.  The fiduciary obligations are twofold: (1) 

confidentiality; and (2) undivided loyalty.  Thus, the phrase fiduciary 

breach requires a breach of confidence, a breach of loyalty, or both.  

Therefore, although the attorney functions in a fiduciary relationship, a 

wrong by an attorney does not thereby become a fiduciary breach.  The 

courts have recognized that claims of negligence [breach of duty], which 

do not implicate a duty of confidentiality or loyalty, do not support a cause 

of action for fiduciary breach. 

 

(Citing 2 Ronal E. Mallen & Jeffrey M. Smith, Legal Malpractice § 14.2 at 535-537; 

14.5-14.7 (5th ed. 2000)). Defendant Howey-Fox breached her duty of undivided loyalty 

by withholding material information from her client.  The basis for withholding the 

information can only be intent to avoid liability; there is no other rational explanation.   

 As part of an attorney's general ethical duty to keep a client reasonably informed 

about the status of a matter, a lawyer should fully and promptly inform the client of 

significant developments, including those developments resulting from the lawyer's own 

errors. (SD Rule of Professional Conduct 1.4(b))  SD Rule of Professional Conduct 1.4(a) 

applies where a lawyer may have erred in the course of a current client's representation.  

https://www.westlaw.com/Document/I44e14561feb511d99439b076ef9ec4de/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_595_264
https://www.westlaw.com/Document/Ia00f7d5cff7011d98ac8f235252e36df/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_595_176
https://www.westlaw.com/Document/Ia00f7d5cff7011d98ac8f235252e36df/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_595_176
https://www.westlaw.com/Document/I5da8ddca2fcd11daaea49302b5f61a35/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_4509_at+
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For example, Rule 1.4(a)(1) requires a lawyer to promptly inform a client of any decision 

or circumstance with respect to which the client's informed consent may be required.  

Rule 1.4(a)(2) requires a lawyer to "reasonably consult with the client about the means by 

which the client's objectives are to be accomplished." Model Rule 1.4(a)(3) obligates a 

lawyer to keep a client reasonably informed about the status of a matter.  Additionally, 

Rule 1.4(b) requires a lawyer to "explain a matter to the extent reasonably necessary to 

permit the client to make informed decisions regarding the representation."  

More broadly, the 'guiding principle' undergirding Model Rule 1.4 is that 

'the lawyer should fulfill reasonable client expectations for information 

consistent with the duty to act in the client's best interests, and the client's 

overall requirements as to the character of representation.' A lawyer may 

not withhold information from a client to serve the lawyer's own interests 

or convenience.     

 

ABA Comm. on Ethics & Prof'l Responsibility, Formal Op. 481, p. 3, (April 17, 2018) (a 

lawyer's duty to inform a current or former client of the lawyer's material error).  

 A lawyer may not withhold information from a client to serve the lawyer's own 

interests or convenience.  (Model Rules of Prof'l Conduct R. 1.4 cmt. 7; SD Rules of 

Prof'l Conduct R. 1.4 cmt. 5 (stating "the client should have sufficient information to 

participate intelligently in decisions concerning the objectives of the representation and 

the means by which they are to be pursued")). SD Rule 1.7 forbids attorneys from 

representing a client if the representation involves a concurrent conflict of interest.  Rule 

1.7(a)(2) specifically prohibits representation when "there is a significant risk that the 

representation of one or more clients will be materially limited by [...] a personal interest 

of the lawyer." The Colorado Bar Association's Ethics Committee has spoken directly to 

this point: "[c]ontinued representation may not be permissible if the lawyer might be 

influenced to pursue a strategy that would avoid liability for the lawyer at the expense of 
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the success of the representation, or if there is a significant risk that the representation of 

the client will be materially limited by the lawyer's personal interest." (Colo. Op. 113, p. 

1, ¶ 2 (ethical duty of attorney to disclose errors to client)).       

 In demonstrating the Rule 1.7 conflict of interest, the Colorado Bar Association's 

Ethics Committee put forth an example which immediately demonstrates Plaintiff's point: 

In other situations, a client cannot give informed consent, confirmed in 

writing, within the meaning of Colo. RPC 1.7(b)(4), because the lawyers 

own interest in avoiding liability may materially limit the lawyer's 

representation of the client, within the meaning of Colo. RPC 1.7(a)(2), by 

influencing the lawyer's strategy.  For example, in a personal injury case 

arising from an automobile accident involving a Regional Transportation 

District bus, the plaintiff's lawyer fails to give RTD timely notice of a 

potential claim against it as required by the Colorado Governmental 

Immunity Act.  The plaintiff's lawyer files an action against another 

driver, who is uninsured.  The uninsured driver files a notice of nonparty 

at fault, identifying RTD.  The judgment against the uninsured driver is 

uncollectible, and the plaintiff's lawyer's liability to his client is limited to 

25% of the total damages.  Another lawyer representing the plaintiff might 

have emphasized the evidence against RTD or proceeded directly to an 

action against the plaintiff's lawyer for malpractice. 

 

The plaintiff's lawyer thus violated Colo. RPC 1.7(a)(2).  His interest in 

limiting his liability to the client in a future legal malpractice claim caused 

him to adopt a litigation strategy that emphasized evidence that increased 

the fault attributable to the uninsured driver, thereby reducing the lawyer's 

liability exposure to the client and increasing the uncollectible portion of 

the judgment.  Another lawyer representing the plaintiff would have 

emphasized evidence that decreased the fault attributable to the uninsured 

driver, thereby increasing the lawyer's liability exposure to the client and 

decreasing the uncollectible portion of the judgment.  Under the 

circumstances, the plaintiff's consent to the conflict was not validly 

obtained. 

 

(Colo. Op. 113, pp. 5-6 (ethical duty of attorney to disclose errors to client)).Worthy of 

note, in the above example the client waived, in writing, the conflict of interest and the 

Commission found the waiver "not validly obtained." Colo. Op. 113 (ethical duty of 

attorney to disclose errors to client); see also, SD Rule of Professional Conduct 1.8(h)(1) 



15 

 

(emphasis added).  A written waiver at least implies that the attorney in the example 

above somewhat advised the client that a conflict of interest existed.  But, even that did 

not happen in this case.3 

 Robinson should be entitled to pursue a cause of action against Defendant 

Howey-Fox for breach of fiduciary duty.  Defendant's continuing wrong is her intentional 

withholding of material information, specifically information as to the conflict of interest 

she knew existed between herself and her client.  Unlike the litigant in Behrens, Robinson 

is able to establish that the failure to disclose malpractice involves a breach of a fiduciary 

duty, i.e. one involving loyalty.  Behrens, at ¶ 53.   

 Defendant Howey-Fox's personal interest in attempting to limit malpractice 

liability caused her to adopt a litigation strategy that conflicted with her client's best 

interests. Robinson's loss of her legal claim and resultant harm was reasonably 

foreseeable.  Instead of disclosing the material malpractice and advising her client to seek 

outside counsel, Defendant Howey-Fox adopted a litigation strategy which conveyed 

unwarranted appellate and trial risk upon her client.  Defendant Howey-Fox also 

mentioned filing a suit "against the county" in supplementary efforts to mask Robinson 

from uncovering Defendant's own malpractice.4  (A-1, Howey-Fox Depo, 55:11-18). 

                                
3  "Informed consent requires that each affected client be aware of the relevant 

circumstances and of the material and reasonably foreseeable ways that the conflict could 

have adverse effects on the interests of that client  See Rule 1.0(e)(informed consent).  

The information required depends on the nature of the conflict on the nature of the 

conflict and the nature of the risks involved.  See SD Rules of Professional Conduct 1.7, 

cmt. 18.  
4  Counsel for Ms. Robinson is unaware of any authority, statutory or case law, in which a 

litigant successfully recovered against a public entity, like a county, on a theory of 

negligence for failing to timely serve a lawsuit on a prospective Defendant (who was 

subsequently determined  by a jury to reside in a different county).   
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Ironically enough, Defendant Howey-Fox's legal defense to Robinson's case became the 

exhaustion of time that she spent on the needless appellate and trial risk.  The trial court 

rewarded Attorney Howey-Fox for her prolonged and continued breach of undivided 

loyalty to her client, Robinson.   

 This is an important case.  The continuing tort doctrine must apply to establish 

precedent which forbids and discourages similar future attorney misconduct.      

 Discussion of the pros and cons realized by each party under "Fox's representation 

strategy" compared to "independent counsel strategy" makes apparent the fiduciary 

breach.  First, Robinson will provide analysis relating to Defendant Howey-Fox's actual 

employed representation strategy in this case.  Accordingly, Defendant's best-case 

scenario was that the appeal and/or jury trial would result favorably and she could 

continue to represent Robinson on her substantial personal injury claim. The worst-case 

scenario for Attorney Howey-Fox, pursuant to the "Fox representation strategy", was that 

upon the eventual expiration of needless appeal and jury trial, Attorney Howey-Fox was 

rewarded because the majority of time to initiate suit had been calculated by the trial 

court to have ran its course.   

 Defendant Howey-Fox, and future similarly situated attorneys, will be 

incentivized to put their own interests in a superior position to that of the client.  It was 

reasonably foreseeable to a law-trained professional, under the "Fox representation 

strategy", that Robinson would suffer the ultimate prejudice, loss of her legal claim.   

 Contrasting the pros and cons realized by each party under the "independent 

counsel strategy" reveals that sans Defendant's ethical breach, Robinson would still have 

her claim.  Assuming the "independent counsel strategy", independent counsel would 
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have immediately disclosed the potential for malpractice and advised Robinson to seek 

outside representation - hopefully the independent counsel would even refer a recognized 

malpractice attorney by name to remain steadfast in their undivided loyalty duty despite 

the consequences.  In this scenario, one which assumes no ethical violation, many 

different strategies could have been employed but none of them result in Robinson’s loss 

of claim.  Perhaps Robinson would have been so grateful for her attorney's honesty that 

she would have authorized Defendant Howey-Fox to attempt to cure the malpractice.  

Only difference is, standby malpractice counsel would have immediately preserved 

Robinson’s malpractice case for failure to properly and timely serve the responsible 

party.  Or, perhaps, new counsel would have proceeded immediately with the malpractice 

action against Attorney Howey-Fox.  Regardless of how you look at it, worst case 

scenario for Robinson, assuming "independent counsel strategy", still allows for 

recovery.  The second example shows how Robinson's best interests and the achievement 

of Robinson's best outcome through legal proceedings was clearly placed in an inferior 

position to that of Attorney Howey-Fox's interest in avoiding liability.  "We note that 

numerous courts have discussed breach of fiduciary duty when an attorney embezzles, 

engages in conflicts of interest, or violates obligations of loyalty, thus violating the 

common-law duty of a fiduciary." Behrens, at ¶53 (citations omitted).     

 It is necessary for the Court to implement a jurisprudential standard that does not 

reward attorneys for putting their own interests before that of their clients.  It is also 

necessary for the Court to issue a decision which does not publicize "how to get away 

with malpractice - deceive your client." We should inspire and be deserving of the 

public's trust and confidence, not implement a standard that rewards attorney deception as 
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a means to foreclose an otherwise viable remedy against the deceiving attorney.  "The 

preservation of trust in the legal professional is essential." In re Discipline of Ortner, 

2005 S.D. 83, ¶ 27 (citing Petition of Pier, 1997 S.D. 23, ¶ 8).  "Only by providing high 

quality lawyering can the integrity of the legal profession remain inveterate and the 

confidence of the public and the Bar remain strong."  In re Discipline of Ortner, 2005 

S.D. at ¶ 27.       

 The only solution to addressing similar attorney misconduct is to uphold the 

mandate of disclosure.  An attorney must be mandated to disclose material malpractice, 

or else the fiduciary breach is incentivized.   

 A jurisprudential option for the Court, one which is supported by case law, is to 

find that the continuing tort doctrine in this case applies to SDCL 15-2-14.2.  The Court 

should then find that the commencement of the statute did not begin until the date of 

Defendant Howey-Fox's last culpable act or omission.  In this case, Defendant Howey-

Fox's continued culpable act or omission was the failure to disclose the material error, 

which also constitutes a fiduciary breach of undivided loyalty.  Therefore, the last day 

Attorney Howey-Fox represented Robinson on her personal injury case is when the 

statute should commence.  Had Defendant Howey-Fox disclosed, even the potential of 

malpractice, the statute would have commenced at said time and there would be no 

fiduciary breach of undivided loyalty claim.  However, Defendant Howey-Fox failed in 

her duties as an attorney which led to the ultimate prejudice, her client’s loss of a 

substantial personal injury claim.  Attorney Howey-Fox failed to timely serve the party 

who injured Robinson.  Defendant Howey-Fox further perpetuated the professional 

negligence by failing to abide by the ethical duty of undivided loyalty.  These failures 

https://www.westlaw.com/Document/I9cc0cc7304df11dab386b232635db992/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/I9cc0cc7304df11dab386b232635db992/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/I688d0942ff4511d983e7e9deff98dc6f/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/I8738ad9aff7711d9bf60c1d57ebc853e/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_4509_at+
https://www.westlaw.com/Document/I8738ad9aff7711d9bf60c1d57ebc853e/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_4509_at+
https://www.westlaw.com/Document/N6910AA000A3011DCBEF3CE174052014B/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
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constitute a continuous and unbroken course of negligent representation and are so 

related as to constitute one continuing wrong.    

  d. Can a theory of equitable tolling apply to a statute of repose?   

 

 No, a statute of repose is an occurrence rule, which begins to run when the alleged 

negligent act occurs, not when it is discovered.  Pitt-Hart, at ¶ 19 (citing Beckel v. 

Gerber, 1998 S.D. 48, ¶ 9). "[T]olling a period of repose or estopping a party from 

raising it as a defense subverts this legislative objective.  Therefore, principles of estoppel 

and tolling are inapplicable to a period of repose. Pitt-Hart, at ¶ 21.  

Thus, although a period of repose will not be tolled for any reason once 

commenced, such a period may be delayed from commencing if a plaintiff 

'demonstrate[s]: (1) that there was a continuous and unbroken course of 

negligent treatment, and (2) that the treatment was so related as to 

constitute one continuing wrong.' 

 

Id. at ¶ 26 (citing CTS Corp. v. Waldburger, 134 S.Ct. 2175, 2182-83 (2014); 

Cunningham v. Huffman, 609 N.W.2d 321, 325 (Ill. 1993))(emphasis added).   

  e. When did the statute begin to run in this case?   

 

 The statute began to run, i.e. commenced, on the date Defendant Howey-Fox last 

represented Robinson on her personal injury case, February 12th, 2015. (SR-177, Ex. O).  

This is the last date of Attorney Howey-Fox's culpable act or omission i.e. the failure to 

disclose the material error to her client and breaching her fiduciary duties. Perhaps it is a 

question of fact as to the precise date Defendant Howey-Fox discontinued rendering legal 

advice relative to the personal injury claim of Robinson, but that date would at least be 

some time on or after February 11, 2013, i.e. the date the jury determined that Chelsey 

Ewalt's usual place of residence on April 29, 2010, was Codington County.  (SR-177, Ex. 

J).  

https://www.westlaw.com/Document/I8d2e5668ff4911d983e7e9deff98dc6f/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
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CONCLUSION 

 Defendant Howey- Fox owed a professional and legal duty to disclose the 

malpractice she committed.  Continuous and unbroken representation was provided by 

Defendant Howey-Fox to Robinson until February 12th, 2015 (the date Court granted 

Defendant’s Motion to withdraw as legal counsel).  During the period of representation, 

Defendant Howey-Fox owed fiduciary duties to her client, including that of undivided 

loyalty.  Defendant Howey-Fox breached her duty of undivided loyalty by placing her 

interest in avoiding malpractice to a superior position to that of her client, Robinson. The 

continuing tort doctrine delayed the statute from commencing until February 12th, 2015.  

Therefore, Appellant Robinson respectfully requests this Court reverse the lower court’s 

granting of summary judgment and remand the case for a jury trial on the merits. 

  Respectfully submitted this 29th day of October, 2018. 

    

 CHRISTOPHERSON, ANDERSON,  

PAULSON & FIDELER, LLP 
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     Casey W. Fideler 

     509 S Dakota Ave. 
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     casey@capflaw.com 

 

JOHNSON EIESLAND LAW OFFICES, P.C. 
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STIPULATION 

It is stipulated and agreed by and between the 

above-named parties, through their attorneys of record, whose 

appearances have been hcrcinabove noted, that the deposition 

of Wanda Howey-Fox may be taken at this time and place, that 

is, at the James Law Offices, Yankton, South Dakota, on the 

2nd day of May, 2017, commencing at the hour of 2:05 o'clock 

p.1n . .; said deposition taken before \Vaync K. Swenson, a Notary 

Public within and for the State of South Dakota; said 

deposition taken for the purpose of discovery or for use at 

trial or for each of said purposes, and said deposition may 

be used for all purposes contemplated under the applicable 

Rules of Civil Procedure as if taken pursuant to written 

notice. Insofar as counsel arc concerned, the objections, 

except as to the forn1 of the question, may be reserved until 

the time of trial. 

WANDA HOWEY-FOX, 

called as a witness, being first duly sworn, deposed and 

said as follows: 

EXAMINATION UY MR DEIBERT: 

22 Q You arc Wanda Howey-Fox, the Defendant and Third-Party 

23 Plaintiff in this case? 

24 A Yes, sir. 

25 Q What year were you admitted to practice, first admitted? 

Page 1 - Page 4 

Casey
Text Box
A-1



Robinson-Podoll v. Howey-Fox, ct al. Condcnsclt! TM Wanda Howey-Fox 

Page 53 
J Q To prevail on a legal malpractice. 

2 /\ It says that the Plaintiff must prove the existence of 

3 an attorney-client relationship, that the attorney acted 

4 or failed to act, breached the duty and proximately 

5 caused injury, and he or she sustained actual injury. I 
6 don't see where it says that I have to have in writing 

7 saying I'm not representing you. 

8 Q But it docs not say that a signed fee agreement is 

9 required before an attorney-client relationship exists? 

IO /\ True. It says that the Plaintiff has to prove the 

I I 

12 

existence of an attorney-client relationship, giving 

rise to a duty. 

13 MR. FIDEL.ER: Where is that text --

14 I gave that to you, Bill, or did I keep it? Can you 

15 mark this. 

16 (Deposition Exhibit Number 23 was marked for 

I 7 identification by the court reporter). 

18 Q That's Exhibit 23. Do you recognize that? 

19 A Do I recognize it? It has Wanda, it has my phone number 

20 at the top. 

21 Q What's the substance of the conversation you're having 
22 with Jill there? 

23 A I guess I don't know what the stuff was preceding it, so 

24 I'm not sure. 

25 Q What do you say? 

Page 54 
I A l 'm sorry? 

2 Q What do you say on there? 

3 A Oh, what do I say? I'm guessing I'm the white one and 

4 she's the blue one, I'm guessing that, and it says, only 

5 60 days -- I guess I don't know what the question is 

6 before that, that I'm answering. 

7 Q Right. 
8 A Dul it says, only 60 Jays if in the hands of the sheriff 
9 in the county where she lives. And I said, that was the 

10 

]] 

12 

13 

14 

Q 
A 

point -- well, it says if and it should be or, of the 

entire jury trial. This is the trial to determine where 

Chelsey lives. 

What did Jill say? 

How does it look with Mitchell? 

I 

2 

3 

4 

5 

MR. FULLER: Okay. 

TllE WITNESS: Do you want this 

(indicating) marked, too? 

MR. FULLER: No, that's fine. 

THE WITNESS: Okay. Just asking. 

Page 55 

6 Q Does that text kind of align with what -- you sat in on 

7 Jill's deposition, of what she said as far as she had no 
8 idea what was going on at that time, because you put 

9 that that was the point of the entire jury trial? 

10 A No. 

I J Q Did you ever advise Miss Robinson that there was a 

12 potential legal malpractice claim stemming from the 

13 improper service? 

14 A Nope. I told her she had a potential claim against the 

15 county for their failure to serve or, at the very least, 

16 failure to tell me when they knew she wasn't living in 

17 Yankton County to gi vc those papers back, or at least 

18 let me know so I could get her served. 

19 Q I need to figure out where this comes from. In the 

20 request for production of documents, first set, I must 
21 have asked you for documents related lo the sale of the 

22 anniversary ring. 

23 A Okay. 

24 Q Read Paragraph 11 for me, will you, please. Those are 

25 my interrogatories, Plaintiff's interrogatories, first 

I 

2 

set. 

MR. FULLER: TI1ese are your 

3 interrogatories? 

4 Q Yes, sir. Number 11. 
5 A Okay. 

6 Q Would you please read that? 

7 A I read it. 
8 Q To me aloud, sorry. 

Page 56 

9 A Well, the whole thing? I mean, the document speaks for 
]() itself but --

11 Q What's it asking you generally? 

12 A Number 11, in response to Defendant's responses to 

13 Plaintiff's requests for admission, first set, number 

14 seven, which states that there are no documents 

15 Q And then what's your -- 15 surrounding the sale of the ring by Ms. Robinson to Ms. 

Howey-Fox, is Exhibit Al, attached, not a document 
relating to the sale of the ring, question mark. Answer 

-- objection and answer. Defendants, apparently I'm 

plural, Defendants object to this interrogatory as vague 

16 A 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Who knows? She was in the second car. Because it was 16 

Chelsey that hit Michelle, who bumped Jill. I 7 

so --

Bill, so --

MR. HILLER: Should WC mark that 

THE WITNESS: This one? 

MR. f'lJLLER: Well --

THE WITNESS: This is marked as 23. 
MR. FULLER: Okay. All right. 
MR. FIDELER: And I just got that, 

18 

19 

20 

21 

22 

23 

24 

25 

Wayne K. Swenson (605) 360-2379 

and ambiguous. Plaintiff's requests for admissions, 

first set, number seven, docs not relate to the sale of 

the ring. It is further objected to as seeking 

infonnation that is neither relevant nor reasonably 
calculated to lead to the discovery of admissible 
evidence. Without waiving these objections, ,Exhibit Al 
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1 

STATEMENT OF THE FACTS 

 A brief recitation of facts is necessary for purposes of the issues to which this 

Court requested supplemental briefing.  Appellee Wanda Howey-Fox (and her firm, 

Harmelink, Fox & Ravnsborg Law Firm (collectively “Howey-Fox”)) represented 

Appellant Jill Robinson-Podoll f/k/a Jill Robinson-Kuchta (“Robinson”) in a personal 

injury action titled Jill Robinson f/k/a Jill Robinson-Kuchta v. Michelle M. Mitchell and 

Chelsey A. Ewalt, 66 CIV. 10-000242, stemming from an April 28, 2007 motor vehicle 

accident.  As part of that representation, Howey-Fox delivered copies of a summons and 

complaint to the Yankton County Sheriff’s Office (“YCSO”) on April 23, 2010, for 

service on the defendants, Mitchell and Ewalt.  (App. 22-23, ¶ 3; App. 24.)1  When a 

copy of a summons and complaint comes into the hands of the YCSO, they, as a matter 

of procedure, search for possible addresses for the person to be served.  (App. 47, p. 

24:11-16.)  After the summons and complaint were delivered to the YCSO, defendant 

Mitchell was served on April 24, 2010.  (App. 22-23, ¶ 4.)  Also on April 24, 2010, a 

deputy with the YCSO attempted service on Ewalt at the address provided by Howey-

Fox.  (App. 42, lines 7-16.)  During that attempt, the deputy was informed that Ewalt no 

longer lived at that address.  (App. 22-23, ¶ 7; App. 24; App. 42, lines 7-16; App. 48, p. 

15:20-16:2.)  The YCSO never informed Howey-Fox of the same.  (App. 19-20, ¶¶ 8, 9, 

12.) 

 After the first attempted service, the YCSO called Ewalt and she told the YCSO 

that she would personally stop by the sheriff’s office to pick up the summons and 

complaint.  (App. 22-23, ¶¶ 5, 6.)  The statute of limitations ran on April 29, 2010.  On 

                                                           
1 Refers to Appellees’ Appendix attached to this Supplemental Brief. 



2 

May 14, 2010, another deputy with the YCSO called Ewalt, at which time Ewalt stated 

that she lived in Watertown.  (App. 22-23, ¶ 7; App. 24; App. 43, lines 16-20; App. 48, p. 

16:10-17:8.)  The YCSO then faxed the summons and complaint to the Codington 

County Sheriff’s Office.  (App. 22-23, ¶ 9; App. 24.)  Ewalt was served on May 25, 

2010.  (App. 27-34, ¶ 5.)  Thereafter, Ewalt answered and moved for summary judgment, 

arguing that the statute of limitations barred Robinson’s claims against her.  (App. 27-34, 

¶ 6.)  The circuit court granted Ewalt’s motion.  (App. 25-26; App. 27-34, ¶ 6.) 

 Howey-Fox, on behalf of Robinson, appealed the circuit court’s grant of summary 

judgment in Ewalt’s favor, arguing that Ewalt “usually resided” in Yankton County 

because she lived with her parents in Yankton County during the statutory period and 

used a Yankton County address for purposes of her driver’s license, tax filings, and bank 

documents.  (See App. 1-17; App. 27-34, ¶ 8.)  Accordingly, Howey-Fox argued that 

Robinson was entitled to the benefit of the sixty-day extension under SDCL § 15-2-31 

because Robinson delivered the summons and complaint to the YCSO, the sheriff’s 

office of the county where Ewalt “usually or last resided,” before the statute of 

limitations expired.  (App. 27-34, ¶ 8.)  Ewalt argued that the sixty-day extension under 

SDCL § 15-2-31 did not apply because she “usually and last resided” in Codington 

County, rather than Yankton County.  (App. 27-34, ¶ 9.)  This Court, in an opinion dated 

January 12, 2012, reversed the circuit court’s grant of summary judgment in Ewalt’s 

favor, holding that a material question of fact remained as to Ewalt’s usual or last place 

of residence, and remanded for a jury trial on that issue.  (App. 27-34.) 

 A jury trial was held on February 11, 2013.  (App. 18.)  Robinson was present for 

the entirety of the jury trial.  The sole issue for the jury to determine was Ewalt’s “usual 

https://www.westlaw.com/Document/N718398F00A3011DCBEF3CE174052014B/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/N718398F00A3011DCBEF3CE174052014B/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
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place of residence” on April 29, 2010.  (App. 18.)  At the close of trial, the jury returned a 

verdict finding Codington County to be Ewalt’s usual place of residence on April 29, 

2010.  (Id.) 

 On April 23, 2013, Howey-Fox served Yankton County with notice of a potential 

claim and moved to substitute Yankton County as a defendant in the personal injury 

action.  (App. 19-24; App. 35-40.)  The circuit court denied that motion.   

ARGUMENT 

 

I. When there is an alleged act of malpractice in a continuing attorney-client 

relationship, does an attorney owe any professional or legal duties to disclose the 

nature and consequences of the alleged act of malpractice to the client? 

 

 Under limited situations, an attorney in a continuing attorney-client relationship 

has a legal duty to disclose an alleged act of malpractice to a client; however, Howey-Fox 

was not subject to a legal duty of disclosure under these undisputed facts.   

 The South Dakota Rules of Professional Conduct do not include an express 

ethical or professional obligation that attorneys must disclose an alleged act of 

malpractice to a client.  However, the American Bar Association, on April 17, 2018, 

issued a formal opinion providing that attorneys have an ethical/professional obligation to 

“inform a current client of a material error committed by the lawyer in the 

representation.”  ABA Comm. on Ethics and Prof’l Responsibility, Formal Op. 481 

(2018).  This April 2018 opinion was issued years after the conduct at issue occurred and, 

therefore, the opinion is not applicable to the attorney-client relationship between 

Howey-Fox and Robinson.   

 But even if the Court determines some ethical/professional obligation of 

disclosure applied to Howey-Fox and Robinson’s relationship, ethical and professional 

https://www.westlaw.com/Document/I69a7b651a47311e3a341ea44e5e1f25f/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
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obligations are distinct and distinguishable from legal duties, both in their application and 

weight.  As discussed herein, Howey-Fox had no legal duty to disclose an alleged act of 

malpractice to Robinson because there was not a conflict of interest between Howey-Fox 

and Robinson that would trigger such a duty. 

 The issue of whether an attorney has a legal duty to disclose an alleged act of 

malpractice to a client has not been directly addressed in South Dakota.  But the Eighth 

Circuit Court of Appeals answered this exact question in Leonard v. Dorsey & Whitney 

LLP, 553 F.3d 609 (8th Cir. 2009).  In that case, attorneys from the Dorsey & Whitney 

law firm gave a client erroneous and faulty legal advice, which eventually caused the 

client to lose money and be sued.  Id. at 614-16.  After learning that the legal advice 

previously given was erroneous and faulty, the attorneys continued to represent the client 

– never disclosing that they may have committed malpractice.  Id. at 615-16.  The client 

later filed for bankruptcy.  Id. at 616. 

 As part of the bankruptcy action, the bankruptcy trustee, on behalf of the client, 

filed a complaint against the law firm alleging breaches of fiduciary duty related, in part, 

to the failure to disclose the firm’s alleged act of malpractice.  Id. at 616-17.  The 

bankruptcy court found that the attorneys breached a duty to disclose that they may have 

committed malpractice.  Id. at 617.  The firm appealed the bankruptcy court’s judgment.  

Id.   

 On appeal, the United States District Court for the District of Minnesota affirmed 

the bankruptcy court’s holding that the attorneys’ failure to disclose the alleged act of 

malpractice was a breach of fiduciary duty.  Id. at 618.  The firm, again, appealed.  Id. 

https://www.westlaw.com/Document/I67eedf03e31111ddb6a3a099756c05b7/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
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 After generally recognizing an attorney’s “common-law duty to confess a 

potential malpractice claim to his client,” the Eighth Circuit first discussed the distinction 

between an attorney’s ethical/professional obligations and an attorney’s legal duties.  Id. 

at 629.  And the Eighth Circuit found that the lower courts placed too much emphasis and 

weight on ethical/professional obligations, which, in and of themselves, do not trigger the 

existence of a cause of action: “Demonstrating that an ethics rule has been violated, by 

itself, does not give rise to a cause of action against the lawyer and does not give rise to a 

presumption that a legal duty has been breached.”  Id. at 628 (emphasis added).  “There is 

a distinction between a disclosure of an ethical concern and the existence of a cause of 

action.”  Id. (quoting Ronald E. Mallen & Jeffrey M. Smith, Legal Malpractice § 24:5 at 

543 (2008 ed.)). 

 With this proper understanding of the difference between ethical/professional 

obligations and legal duties established and explained, the Eighth Circuit limited the 

application of an attorney’s duty to disclose an alleged act of malpractice in a continuing 

attorney-client relationship to situations where a conflict of interest would disqualify the 

attorney from continuing to represent the client: “When the lawyer’s interest in 

nondisclosure conflicts with the client’s interest in the representation, then a fiduciary 

duty of disclosure is implicated.”  Id. at 629.  Stated differently, for a fiduciary duty to be 

implicated: 

[T]he lawyer’s own interests in avoiding liability must conflict with those of the 

client.  [However,] [a] lawyer may act in the client’s interests to prevent the error 

from harming the client without breaching a fiduciary duty. 

 

https://www.westlaw.com/Document/I67eedf03e31111ddb6a3a099756c05b7/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_506_629
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Id. at 630.  The Eighth Circuit then found that an attorney will only be held liable for 

failure to disclose an alleged act of malpractice in situations where a conflict of interest 

arose.  Id. 

 After applying the law to the facts of the case, the Eighth Circuit reversed the 

district court’s decision that the law firm breached fiduciary duties owed to the client.  Id.  

Reversal was necessary because the Eighth Circuit found that the law firm’s continued 

representation of the client did not create a conflict of interest between the attorneys and 

the client.  Specifically, the Eighth Circuit reasoned that the firm’s continued 

representation of the client “was part of its legitimate efforts to prevent its possible error 

in judgment from harming” the client, and “there was not a substantial risk that [the 

firm’s] interests were adverse to those of [the client].”  Id.  Accordingly, both the firm’s 

and the client’s interests were aligned, creating no conflict of interest.  Id.  Thus, the duty 

to disclose an alleged act of malpractice was not triggered.  Id.  And there was no breach 

of that duty as a result.  Id. at 630-31.  The Eighth Circuit then remanded with 

instructions that the client’s lawsuit against the firm be dismissed.  Id. at 631. 

 This case is analogous to Leonard.  Howey-Fox’s duty to disclose an alleged act 

of malpractice was not triggered because there was not a conflict of interest that arose 

during her representation of Robinson.  Robinson’s and Howey-Fox’s interests were 

aligned.  Howey-Fox placed the summons and complaint in the hands of the YCSO for 

service on Ewalt.  When it was determined that the YCSO was unsuccessful in serving 

Ewalt within the statute of limitations, Howey-Fox zealously advocated on Robinson’s 

behalf to prevent harm to Robinson.  Howey-Fox argued in Robinson’s best interests that 

Ewalt’s “usual” place of residence was Yankton County at the summary judgment stage, 
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on appeal to this Court, and on remand in front of a jury.  At trial, it was discovered that 

the YCSO was aware that Ewalt no longer resided in Yankton County before the statute 

of limitations ran.  (App. 19-24, ¶ 8; App. 35-40.)  And the YCSO failed to relay this 

information to Howey-Fox so that she could find an alternate address to ensure that Ewalt 

was properly served before the limitations period expired.  (App. 19-20, ¶¶ 8, 9, 12.)  The 

YCSO also failed to, themselves, find an alternate address for Ewalt to ensure that she 

was properly served before the limitations period expired.  (App. 19-20, ¶¶ 8, 9, 12; App. 

47, p. 24:16-22.)  Accordingly, Howey-Fox, on behalf of Robinson, and in Robinson’s 

best interests, notified Yankton County of Robinson’s claim against it, moved to 

substitute Yankton County as a defendant in the Mitchell/Ewalt action (App. 19-24), and 

continued to pursue a claim against Yankton County on Robinson’s behalf.  All of 

Howey-Fox’s work on this matter was “part of [her] legitimate efforts to prevent . . . 

harm[]” to Robinson.  See Leonard, 553 F.3d at 630 (recognizing that a firm’s continued 

representation of a client, even after the client filed for bankruptcy, was “part of its 

legitimate efforts to prevent its possible error in judgment from harming” the client).  

During Howey-Fox’s representation of Robinson, there was not a “substantial risk” that 

Howey-Fox’s interests were adverse to Robinson’s.  Like the attorneys and client in 

Leonard, Howey-Fox’s and Robinson’s interests were aligned.  Thus, Howey-Fox’s duty 

to disclose an alleged act of malpractice was not triggered.  Where there is no duty, there 

can be no breach.  

 Robinson, like the lower courts in Leonard, places great weight on 

ethical/professional obligations.  (See Appellant Suppl. Brief, 2 1-5 (citing disciplinary 

                                                           
2   Refers to Supplemental Brief of Appellant, dated October 29, 2018. 
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decisions, ethical and professional rules, ethics opinions, and secondary sources 

discussing professional and ethical obligations); see also Appellant Suppl. Brief, 12-14 

(citing ethical and professional rules).)  However, the Eighth Circuit explicitly rejected 

the lower courts’ reliance on ethical/professional obligations, finding such reliance 

misplaced.  Robinson’s reliance on ethical/professional obligations is similarly 

misplaced.  And once all reference and argument of ethical and professional obligations 

is removed from Robinson’s Supplemental Brief, it lacks any discussion, whatsoever, on 

an attorney’s legal duty of disclosure and the limited circumstances where that duty 

arises save for a single footnote which makes passing reference to the same.  (Appellant 

Suppl. Brief, 1, n.1.)  Even this authority, cited by Robinson, recognizes that an 

attorney’s legal duty to disclose an alleged act of malpractice is only triggered once a 

conflict of interest has arisen between the attorney and the client.3  There was not a 

conflict of interest that arose between Howey-Fox and Robinson and thus, no legal duty 

of disclosure triggered as a matter of law.  Robinson’s failure to address this Court’s 

question as it pertains to a legal duty is telling. 

 Notwithstanding that Howey-Fox’s duty of disclosure was not triggered, 

Robinson did not properly raise the issue of whether Howey-Fox breached a duty to 

disclose an alleged act of malpractice.  This issue was not argued, briefed, or considered 

by the circuit court.  Robinson conceded this much in her Brief in Opposition to 

                                                           
3 See Appellant Suppl. Brief, 1, n.1 (citing Leonard, 553 F.3d at 629 (holding that an attorney’s 

legal duty to disclose an alleged act of malpractice to a client is not implicated until a conflict of 

interest arises between the attorney and client); see also id. (citing Ronald E. Mallen & Jeffrey M. 

Smith, Legal Malpractice, § 24:5 (2008) (recognizing that an attorney’s duty of disclosure of an 

alleged act of malpractice is only implicated when a conflict of interest arises)).  
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Appellees’ Motion to Strike Appellant’s Reply Brief.  (See Appellant Brief in 

Opposition,4 4 (“Appellant agrees that no argument was made concerning Ms. Fox’s duty 

to inform her client of the material breach[.]”).)5  The argument is, therefore, not properly 

before this Court.  This Court has, on countless occasions, held that arguments raised for 

the first time on appeal are waived and will not be addressed or considered.  See, e.g.,  

 And moreover, the statute of repose commenced on April 29, 2013, as addressed 

herein.  Robinson’s claims remain time-barred. 

II. If this Court determines that SDCL § 15-2-14.2 is a statute of repose under Pitt-

Hart: 
 

A. Must this Court reverse its prior decisions applying the doctrines of 

continuing representation and fraudulent concealment to the statute? 

 

 Using Pitt-Hart as a guide, yes.   

 

 In Pitt-Hart, this Court recognized that statutes of repose are not tolled by the 

fraudulent concealment or continuous treatment/continuous representation doctrines.  See 

Pitt-Hart, 2016 S.D. 33, ¶ 24, 878 N.W.2d at 415 (recognizing that the continuous 

treatment/continuous representation rule “cannot” toll statutes of repose) (emphasis in the 

original); see also id. at ¶ 20 (“[F]raudulent concealment does not toll a period of 

                                                           
4 Refers to Appellant’s Brief in Opposition to Appellees’ Motion to Strike Appellant’s Reply 

Brief and Appellant’s Supplemental Brief Pursuant to SDCL 15-26A-73, dated July 25, 2018. 

 
5 To the extent Robinson again argues, as she did in her Brief in Opposition to Appellees’ Motion 

to Strike Appellant’s Reply Brief, that she was unable to raise this legal theory to the circuit court 

because it “did not yet exist,” Leonard was in existence years before Robinson commenced her 

action against Howey-Fox.    

 
6 See also  (“We have consistently stated that we will not address issues raised for the first time 

on appeal not raised before the lower court.”);  (“We have repeatedly stated that we will not 

address for the first time on appeal issues not raised below.”);  (“An issue not raised at the trial 

court level cannot be raised for the first time on appeal.”);  (stating that where a party “failed to 

develop the record” on an issue “we deem that issue abandoned.”). 
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repose.”).  Therefore, this Court held that the medical malpractice statute of repose was 

not tolled by the fraudulent concealment doctrine or the continuous treatment/continuous 

representation doctrine.  Id. 7  The effect of this Court’s holding in Pitt-Hart overruled 

and reversed its prior decisions that applied the doctrine of fraudulent concealment to toll 

the medical malpractice statute.  See, e.g., Bruske v. Hille, 1997 S.D. 108, ¶ 19, 567 

N.W.2d 872, 879 (“Fraudulently concealing a cause of action will also toll the limitations 

period for medical malpractice.”) (citations and quotations omitted)).  Similarly, a 

holding that SDCL § 15-2-14.2 is a statute of repose would – and should – overrule and 

reverse this Court’s prior decisions that applied the doctrine of fraudulent concealment 

and the doctrine of continuous representation to the legal malpractice statute.   

B. Can the “occurrence” of an alleged act of attorney malpractice under the 

statute be delayed by the continuing tort doctrine if there is continuous 

representation by the attorney on the same subject matter, and a showing 

that the attorney has failed to disclose to the client the nature and 

consequences of the alleged act of malpractice? 

 

 As this Court addressed in Pitt-Hart, the continuing tort doctrine applies to delay 

the commencement of statutes of repose in the medical malpractice realm only if the 

plaintiff satisfies his/her burden of proving: “(1) that there was a continuous and 

                                                           
7 Robinson argues that “[i]t can be inferred” that this Court did not forever and permanently 

repeal the continuous treatment/continuous representation doctrine’s application to statutes of 

repose in Pitt-Hart.  (Appellant Suppl. Brief, 7.)  This argument is surprising and insincere when 

considering that this Court clearly and expressly stated in Pitt-Hart that the continuous 

treatment/continuous representation doctrine does not apply to periods of repose: “The arguments 

against applying equitable tolling, estoppel, and fraudulent concealment to a period of repose 

apply with equal force to the tolling that would result from the application of the continuous-

treatment rule. . . . Thus, while the rule applies to a period of limitation, it does not apply to a 

period of repose.”  2016 S.D. 33, ¶ 24, 878 N.W.2d at 415 (emphasis added).  This Court 

continued in its explanation that although some courts across jurisdictions apply the continuous 

treatment/continuous representation doctrine to statutes of repose, the version utilized by these 

courts is simply a “mislabeled application of the continuing-tort doctrine.”  Id. at ¶ 25.  It remains 

that the continuous treatment/continuous representation doctrine does not apply to statutes of 

repose. 
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unbroken course of negligent treatment, and (2) that the treatment was so related as to 

constitute one continuing wrong.”  2016 S.D. 33, ¶ 26, 878 N.W.2d at 415.  However, the 

continuing tort doctrine’s application is limited.  It will never toll a repose period that has 

already commenced.  See id. (“[A] period of repose will not be tolled for any reason once 

commenced[.]”). 

 Howey-Fox demonstrated in her Appellee Brief that Robinson has not, and cannot 

as a matter of law, establish her burden of proving that the continuing tort doctrine 

applied to delay the commencement of the period of repose at issue here.  (See Appellee 

Brief, 17-18.)8  The continuing tort doctrine does not apply when the specific negligent 

event that is the “principal cause of damage” is readily identifiable.  Brandt v. County of 

Pennington, 2013 S.D. 22, ¶ 11, 827 N.W.2d 871, 875; see also Pitt-Hart, 2016 S.D. 33, 

¶ 26, 878 N.W.2d at 415 (recognizing that the continuing tort doctrine does not apply 

when the specific negligent event that caused the damage is readily identifiable).  

Robinson’s allegations of injury arose from the failure to commence suit within the 

statute of limitations in the underlying personal injury action, which failure occurred as of 

April 29, 2010.  Robinson’s Appellant Brief admits that “all representation of Robinson 

by Defendant Fox, until February 11, 2013, stemmed from her professional negligence” 

of the single, identifiable occurrence of “failing to timely file [Robinson’s] claim and 

serve the proper party or parties in the statutory prescribed fashion.”  (Appellant Brief, 

10.)9  Even if Robinson experienced continuing ill effects from that failure to commence 

                                                           
8 Refers to Brief of Appellees Harmelink, Fox and Ravnsborg Law Office and Wanda L. Howey-

Fox, dated June 8, 2018. 

 
9 Refers to Brief of Appellant, dated April 6, 2018. 
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suit against Ewalt, continuing ill effects are not continuing torts.  See Brandt, 2013 S.D. 

22, ¶ 11, 827 N.W.2d at 875 (“[A] continual consequence from a solitary unlawful act is 

not a continuing tort.”); see also Shippen v. Parrott, 506 N.W.2d 82, 85 (S.D. 1993) 

(“Alleged continual ill effects are not actionable under a continuing tort theory.”) 

(overruled on other grounds).  The repose period had already commenced on April 29, 

2010.  The continuing tort doctrine did not delay its commencement. 

 Moreover, and importantly, as the Eighth Circuit held in Leonard, an attorney’s 

duty to disclose an alleged act of malpractice to a client is not triggered until a conflict of 

interest arises between the attorney and client.  Leonard, 553 F.3d at 630.  The statute of 

limitations on Robinson’s underlying personal injury claim ran on April 29, 2010.  

Thereafter, Howey-Fox’s duty to disclose an alleged act of malpractice to Robinson was 

not triggered because Howey-Fox’s interests were aligned with Robinson’s.  A conflict of 

interest did not arise between the two.  And Howey-Fox zealously advocated on 

Robinson’s behalf in an attempt to avoid harm to Robinson.  Even if it is assumed, purely 

for argument’s sake, that a conflict of interest arose at some point following the jury trial, 

which is denied, the continuing tort doctrine would still not apply to toll the repose period 

because the period had already commenced on April 29, 2010.  The continuing tort 

doctrine only applies to delay the commencement of a repose period.  It does not apply to 

toll a repose period, for any reason, after the period has already commenced.  See Pitt-

Hart, 2016 S.D. 33, ¶ 26, 878 N.W.2d at 415 (“[A] period of repose will not be tolled for 

any reason once commenced[.]” (emphasis added)). 

 Robinson argues that the continuing tort doctrine applies to delay the 

commencement of the statute of repose to either February 11, 2013, the date of the jury 
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verdict holding Ewalt resided in Codington County, or February 12, 2015, because 

Howey-Fox’s representation of Robinson was a “continuous and unbroken course of 

negligent representation[.]”  (Appellant Suppl. Brief, 8-10).  Robinson’s arguments are 

flawed.   

 Regarding the February 11, 2013 date, it cannot be said that Howey-Fox’s 

representation from the date when the statute of limitations ran, April 29, 2010, to 

February 11, 2013, was a “continuous and unbroken course of negligent representation” 

because Ewalt’s usual place of residence had not yet been determined.  It certainly was 

not negligent for Howey-Fox to advocate on Robinson’s behalf that Ewalt’s usual place 

of residence was Yankton County at the summary judgment stage, on appeal to this 

Court, and in front of the jury.  This is especially true when considering that Ewalt used a 

Yankton County address on her driver’s license, for purposes of tax filings, and for other 

financial documents.  (See App. 4-17; App. 27-34, ¶ 8.)  In fact, it would have been 

negligent for Howey-Fox not to advocate on Robinson’s behalf in light of these facts.  

And if the jury would have determined Ewalt’s usual place of residence was Yankton 

County, the case would have moved forward against Ewalt.  The continuing tort doctrine 

did not apply to delay the commencement of the period of repose to February 11, 2013. 

 Regarding the February 12, 2015 date, Robinson similarly has not addressed how 

Howey-Fox’s representation of Robinson from February 11, 2013, to February 12, 2015, 

was a “continuous and unbroken course of negligent representation.”  Regardless, this is 

a non-issue.  Again, the continuing tort doctrine does not apply to toll repose periods that 

have already commenced.  See Pitt-Hart, 2016 S.D. 33, ¶ 26, 878 N.W.2d at 415 (“[A] 

period of repose will not be tolled for any reason once commenced[.]”).  And, as 
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addressed above, there was no continuous and unbroken course of negligent conduct 

from April 29, 2010, to February 11, 2013.  Thus, the repose period commenced on April 

29, 2010.  And any purported tortious conduct that occurred from February 11, 2013, to 

February 12, 2015, which is, again, denied, would not apply to toll the repose period 

because it had already commenced.  The continuing tort doctrine remains inapplicable as 

a matter of law under these undisputed facts. 

C. Can the relationship described in (B) give rise to a separate tort for breach  

 of a fiduciary duty? 

 

 The failure of an attorney to disclose an alleged act of malpractice to a client in a 

continuing attorney-client relationship can give rise to a separate tort for breach of a 

fiduciary duty if, and only if, a conflict of interest arose between the attorney and client, 

triggering the duty to disclose.  Leonard, 553 F.3d at 630.  When, as here, there is no 

conflict of interest between the attorney and client, the duty to disclose is not triggered 

and a cause of action for breach of fiduciary duty is unwarranted. 

 Robinson asserts policy considerations in an attempt to have this Court adopt a 

legal duty of disclosure, regardless of knowledge or conflict of interest.  Robinson’s 

request is properly denied for two important reasons.  First, Robinson’s emotional 

arguments ignore established legal precedent limiting the legal duty to certain specific 

situations where the attorney has both knowledge of the alleged act of malpractice and a 

conflict of interest that arises between the attorney and the client.  Second, Robinson is 

preaching to the wrong choir.  “Public policy safeguards ‘that which the community 

wants’ and not ‘that which an ideal community ought to want.’”  Richardson v. 

Richardson, 2017 S.D. 92, ¶ 16, 906 N.W.2d 369, 374.  Although this Court has the 

power to declare public policy, “exertions of judicial rulemaking based on public policy 

https://www.westlaw.com/Document/I67eedf03e31111ddb6a3a099756c05b7/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_506_630
https://www.westlaw.com/Document/I0a26bea0f00a11e7b393b8b5a0417f3d/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_595_374
https://www.westlaw.com/Document/I0a26bea0f00a11e7b393b8b5a0417f3d/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_595_374
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must be mindful of the Legislature’s public policy determinations and avoid overreach.”  

Id.  The South Dakota Legislature “is closest to and best represents the people.”  Id.  And 

the Legislature has established the very policy considerations underlying statutes of 

repose, including SDCL § 15-2-14.2: “a defendant should ‘be free from liability after the 

legislatively determined period of time.’” Pitt-Hart, 2016 S.D. 33, ¶ 21, 878 N.W.2d at 

414 (quoting Lozano v. Montoya Alvarez, – U.S. –, –, 134 S. Ct. 1224, 1231-32 (2014)).  

The mere fact that statutes of repose may occasionally result in the barring of a claim 

before a plaintiff has suffered or discovered the resulting injury is a known and 

appreciated possibility when dealing with periods of repose.  As addressed in Howey-

Fox’s Appellee Brief: 

 As the United States Supreme Court recognized in CTS Corp. v. Waldburger: 

A statute of repose “bar[s] any suit that is brought after a specified time 

since the defendant acted [ . . . ] even if this period ends before the plaintiff 

has suffered a resulting injury.” [ . . . ] The statute of repose limit is “not 

related to the accrual of any cause of action; the injury need not have 

occurred, much less have been discovered.” 

  

 134 S. Ct. at 2182-83 (citations omitted) (emphasis added).  See also Peterson ex 

 rel. Peterson v. Burns, 2001 S.D. 126, ¶ 41, 635 N.W.2d 556, 570 (quoting 

 Zacher v. Budd Co., 396 N.W.2d 122, 129, n.5 (S.D. 1986)) (“a statute of repose 

 may bar the filing of a lawsuit even though the cause of action did not even arise 

 until after it was barred[.]”) (emphasis added).   

 

(Appellee Brief, 12.)  The well-established recognition and understanding of this 

possibility continues to foreclose all of Robinson’s manifest injustice arguments.  

Robinson’s emotional pleas are contrary to the recognized Legislative judgment 

underlying statutes of repose. 

 Robinson states in her Supplemental Brief that under South Dakota law, both 

legal malpractice and breach of fiduciary duty can be separate causes of action in the 

https://www.westlaw.com/Document/I0a26bea0f00a11e7b393b8b5a0417f3d/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
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https://www.westlaw.com/Document/If4fc775a02ae11e6a795ac035416da91/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_595_414
https://www.westlaw.com/Document/If4fc775a02ae11e6a795ac035416da91/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_595_414
https://www.westlaw.com/Document/I69a7b651a47311e3a341ea44e5e1f25f/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_708_1231
https://www.westlaw.com/Document/I3490cd77efb911e390d4edf60ce7d742/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_708_2182
https://www.westlaw.com/Document/I24024e9dff3911d983e7e9deff98dc6f/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_595_570
https://www.westlaw.com/Document/I24024e9dff3911d983e7e9deff98dc6f/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_595_570
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same lawsuit against an attorney.  (Appellant Suppl. Brief, 11 (citing Chem-Age 

Industries, Inc. v. Glover, 2002 S.D. 122, 652 N.W.2d 756).)  Robinson then asserts that 

she “should be entitled to pursue a cause of action against Defendant Howey-Fox for 

breach of fiduciary duty.”  (Appellant Suppl. Brief, 15.)  Respectfully, Robinson is 

mistaken.  She has waived such entitlement.  And this Court must preclude Robinson 

from her attempts to correct this waiver now.  It bears repeating that the issue of whether 

Howey-Fox breached a fiduciary duty owed to Robinson by failing to disclose an alleged 

act of malpractice was not properly raised by Robinson, which Robinson conceded in her 

Brief in Opposition to Appellees’ Motion to Strike Appellant’s Reply Brief.  (See 

Appellant Brief in Opposition, 4 (“Appellant agrees that no argument was made 

concerning Ms. Fox’s duty to inform her client of the material breach[.]”).)  Robinson 

never asserted a breach of fiduciary duty cause of action against Howey-Fox.  Nor did 

she argue that Howey-Fox had a duty to disclose an alleged act of malpractice.  Because 

Robinson failed to raise these issues, they are now waived and must not be considered on 

appeal.  See Legrand, 2014 S.D. 71, ¶ 26, 855 N.W.2d at 129 (“This Court will not 

address arguments that are raised for the first time on appeal.”); Stanley, 2017 S.D. 32, ¶ 

26, 896 N.W.2d at 678 (same).10 

D. Can a theory of equitable tolling apply to a statute of repose? 

                                                           
10 See also Kreisers Inc., 2014 S.D. 56, ¶ 46, 852 N.W.2d at 425 (“We have consistently stated 

that we will not address issues raised for the first time on appeal not raised before the lower 

court.”); Hall, 2006 S.D. 24, ¶ 12, 712 N.W.2d at 26-27 (“We have repeatedly stated that we will 

not address for the first time on appeal issues not raised below.”); Action Mech., Inc., 2002 S.D. 

121, ¶ 50, 652 N.W.2d at 755 (“An issue not raised at the trial court level cannot be raised for the 

first time on appeal.”); Sedlacek, 437 N.W.2d at 868 (stating that where a party “failed to develop 

the record” on an issue “we deem that issue abandoned”). 

https://www.westlaw.com/Document/I55c241c7ff2411d9b386b232635db992/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
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 It is settled that with statutes of repose, “[a]fter the legislatively determined period 

of time, . . . liability will no longer exist and will not be tolled for any reason.”  Pitt-Hart, 

2016 S.D. 33, ¶ 20, 878 N.W.2d at 413-414 (citing 54 C.J.S. Limitations of Actions § 7 

(2015)) (emphasis in original).  The reasoning behind this rule are the public policy 

objectives considered by the Legislature when drafting statutes of repose: “[S]tatutes of 

repose effect a legislative judgment that a defendant should ‘be free from liability after 

the legislatively determined period of time.’”  Pitt-Hart, 2016 S.D. 33, ¶ 21, 878 N.W.2d 

at 414 (quoting 54 C.J.S. Limitations of Actions § 7 (2010)).  “[They] are based on 

considerations of the economic best interests of the public as a whole and are substantive 

grants of immunity based on a legislative balance of the respective rights of potential 

plaintiffs and defendants struck by determining a time limit beyond which liability no 

longer exists.”  Id.  As a result, a theory of equitable tolling does not apply to periods of 

repose.  Id.  The parties agree on this issue.  (See Appellant Suppl. Brief, 19 (recognizing 

that a theory of equitable tolling does not apply to statutes of repose).) 

E. When did the statute of repose begin to run in this case? 

 

 The repose period began to run on April 29, 2010 – the date the statute of 

limitations in the personal injury action ran.  There was no continuing tort.  The doctrine 

does not apply when the specific negligent event that is the “principal cause of damage” 

is readily identifiable.  Brandt, 2013 S.D. 22, ¶ 11, 827 N.W.2d at 875; see also Pitt-

Hart, 2016 S.D. 33, ¶ 25, 878 N.W.2d at 415.  Robinson’s allegations of injury arose 

from the specific and identifiable event of the failure to commence an action before the 

statute of limitations ran.  In addition, Robinson has not, and cannot as a matter of law, 

https://www.westlaw.com/Document/If4fc775a02ae11e6a795ac035416da91/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_595_413
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establish that Howey-Fox’s representation of her constituted a continuous and unbroken 

course of negligent representation.   

 Robinson, again, argues that the repose period began to run either from February 

11, 2013, or February 12, 2015.  Howey-Fox addressed why neither of Robinson’s 

conflicting proposals are applicable in Section II(B), above.  That reasoning is repeated 

and adopted here, as though fully set forth herein. 

CONCLUSION 

 Howey-Fox had no duty to disclose an alleged act of malpractice to Robinson.  In 

addition, Robinson never raised these issues below and they are, therefore, waived. 

 The South Dakota legal malpractice statute, SDCL § 15-2-14.2, directs a period of 

repose.  Equitable tolling, the fraudulent concealment doctrine, and the continuous 

representation doctrine do not apply to periods of repose.  And the South Dakota 

Legislature has established clear public policy considerations underlying these 

determinations. 

 The continuing tort doctrine did not apply to delay the commencement of the 

repose period, which began on April 29, 2010.  Robinson had from April 29, 2010, until 

April 29, 2013, to commence a lawsuit against Howey-Fox alleging legal malpractice 

claims.  Robinson failed to commence suit against Howey-Fox until January 27, 2016, 

nearly three years after the repose period ran.  The circuit court correctly held that 

Robinson’s claims against Howey-Fox are time-barred. 

 For these reasons, Howey-Fox respectfully requests this Court to affirm the circuit 

court’s decision in all respects. 

 Dated: November 19, 2018.      
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STATE OF SOUTH DAKOTA ) 
:SS 

COUNTY OF YANKTON ) 

************************************* 
* 

JILL ROBINSON funnerly kDown as * 
JILL ROBINSON-KUCHTA, * 

* 
Plaintiff; * 

vs. , 
* 

MICHELLE M MITCHELL and , 
CHELSEY A. EWALT, , 

• 
Defendants. * 

* 
************************************* 

IN CIRCUIT COURT 

FIRST JUDICIAL CIRCUIT 

CN. #10-242 

PLAINTIFF'S STATEMENT 
OF DISPUTED MATERIAL 

FACTS 

COMES NOW the Plaintiff, Jill Robinson fonnerly known as Jill Robinson
Kuchta, by and through her attorney, Wanda Howey-Fox, and sets forth the following list 
of disputed materIal facts: 

1. Plaintiff disputes Defendant's proposed Statement of Undisputed Fact #6, 
in that, the Defendant claims that she has usually resided outside Yankton County, South 
Dakota, from December, 2009, up to the present time. 

2. Plaintiff disputes that the Plaintiff typically andlor usually resides in 
Watettown, Codington County, South Dakota. 

3. In the Affidavit of Chelsey A. Ewalt states that she has moved from her 
parents' residence (~3) to Sioux Falls (~4) to Volin (~5) to Sioux City, IA (~6) to 
Watettown (~6). 

4. Plaintiff disputes that the Defendant has listed Watertown or Sioux City as 
her residence on official documents. 

5. Defendant Ewalt only recently changed her address on "official docu-
ments" to an address in Watertown on September 9, 2010, some five (5) months after she 
was served with a photocopy of the Summons and Complaint. (See, attached Exhibit #1). 

6. Defendant has served Requests for Production of Documents upon the 
Defendant via her counsel asking for documentation which would reflect where the 
Defendant has listed as her address. 

7. Defendant Ewalt responded to those Requests for Production and provided 
documentation of her reported ~dresses which are typically in Volin, South Dakota, or 
Gayville, South Dakota, which are her parents' addresses. (See, attached Exhibits 2 - 9). 

8. Defendant Chelsey Ewalt continues to utilize her parents' address on 

App. 1



official documents. (See. attached Exhibits #2 ~ 9). 

9. The fact that the Defendant lists her parents' address as her official 
address would not be unusual in light of the fact that Defendant Ewalt is a student and 
only twenty (20) years of age. 

10. Furthermore, Defendant Ewalt's South Dakota driver's license reflects 
that Defendant Ewalt listed her parent's Gayville, South Dakorta. (See, attached Exhibit 
10). 

11. When the Summons and Complaint were placed in the hands of the 
Yankton County Sheriff, the only infonnation that the Plaintiff had available to her at that 
time was that Defendant Ewalt was living at her parents' residence. 

12. Plaintiff relied upon information that was available to her via the interent 
as well as information from young people of approximately the same age as Defendant 
Ewalt when the documents were placed with the yankton County Sheriff. 

13. Plaintiff disputes Defendant's proposed Statement of Undisputed Fact #7, 
in that, the Defendant claims that "(o)n May 14, 2010. the Summons and Complaint were 
rettuned to the Plaintiffs attorney as unservable". (See, attached Exhibit 1). 

14. The yankton County Sheriff's Office was in contact with Defeudaut Ewalt 
and Defendant Ewalt was advised that the yankton County Sheriff's Office had papers to 
serve on her. 

15. Defendant Ewalt advised the yankton County Sheriff's Office that she 
"would stop by their office and pick up the papers" and did not do so. (See, Affidavit of 
Jerry Jarvis). 

16. Ultimately, when Defendant Ewalt did not stop by the yankton County 
Sheriff's Office, Jerry Jarvis oflbe yankton County Sheriffs Office faxed Ibe Sununons 
and Complaint to the eodington County Sheriffs Office for service upon Defendant 
Ewalt. 

17. A review of the' Sheriffs Return of Service reflects that copies of the 
Summons and Complaint were returned to Plaintiff's counsel on May 17, 2010; not May 
14,2010, as reflected in the Defendant's Statement of Undisputed Facts. 

18. It is apparent from Defendant Ewalt's Affidavit that she would move a
round and would ultimately return to the Volin and/or Gayville, yankton County, South 
Dakota, area. 

19. Defendant, Chelsey Ewalt, used her parents' Volin, South Dakota, address 
as her "home" address. (See, Exhibits I~ 10). 

20. Although the Defendant may have moved about and lived on a temporary 
basis at various locations in order to attend school, upon infonnation and belief, the 
Defendant, Chelsey Ewalt, would retnm to her parents' home in Volin, Soulb Dakota, to 
live. 
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Defendant. Chelsey Ewalt, would return to her parents' home in Volin, South Dakota, to 
live. 

21, In speaking with the Plaintiff, since receiving the Defendant's Motion for 
Summary Judgment and the Affidavit of Pamela Hojer, the Plaintiff acknowledges that 
she did, in fact, receive $1,000.00 for the personal property damage and had executed a 
Release of All Property Claims. 

Dated this 26ili day ofJaouary, 2011. 

HAli(MELINK, F & RA VNSBORG 
LA OFFICEt-_-........ 

Wanda ow y~Fox 
Attorney at aw 
P.O. Box 18 
yaokton, SD 7078 
(605) 665 -1001 

CERTIFICATE OF SERVICE 

This is to celtify that a true and correct copies of the Plaintiff s Statement ofDis~ 
puted Material Facts were served upon the following by depositing said copies in the 
United States Post Office at Yankton, South Dakota, in envelopes with first class postage 
prepaid, addressed to the following persons at their given addresses on the 26th day of 
Jaouary,2011. 

Larry Von Wald" 
Attorney at Law 
P.O. Box 9579 
Rapid City, SD 57709 
Ivonwald@blackhillslaw,com 

** also via internet 

Jill Robinson 

WaodaHo y-Fox 

App. 3



STATE OF SOUTH DAKOTA 
DEpARTMENT OF PUBLIC SAFETY 
A6STRACT ,OF OPERATING RECORD 

IN COMPLIANCE WITH SDCL 32-~2-61. 32-35-101 AND THE PROVISIONS OF THE FEDERAL 
DRIVER PRIVACY PROTECTION ACT, THE FOLLOWING TRUE ABSTRACT OF THE DRIVING 
RECORD FOR THE INDIVIDUAL NAMED IS PROVIDED BY THE SOUTH DAKOTA DEPARTMENT 
OF PUBLIC SAFETY. 

PRINT DATE: 01-25-2011 

CHELSEY ANN EWALT 
1520 3RD AVE SW #11 
WATERTOWN SD 572013453 

LICENSE CLASS: 1 - CAR/TRUCK 
LICENSE TYPE: D - DRIVER LICENSE 

DATE OF BIRTH: 
SEX: 
ISSUE DATE: 
EXPIRATION DATE: 

05-05-1990 
FEMALE 
09-09-2010 
06-04-2011 

----------------------------- LICENSE ENDORSEMENTS ----------------------------
NO ENDORSEMENTS 

----------------------------- LICENSE RESTRICTIONS ---------------------------
NO RESTRICTIONS 

------------------------------- LICENSE STATUSE$ ------------------------------
DRIVER LICENSE STATUS: ACTIVE/ELIGIBLE 

--------------------------------- DRIVER PERMITS ------------------------------
NO ACTIVE PERMITS FOUND 

----------------------- DRIVER ACCIDENTS AND CONVICTIONS ---------------------
NO REPORTABLE HISTORY FOUND 

PAGE: 001 

• h~"ify t~crtfhll rllcordlGvAtfeh ihd iraffit.etl i~ tf 
true photOf¥?pnlC copy elf fhl:! origil'lCl! onfll. inlflo D8);('lri.. 
ment of PUb/II!: Safety, Pillfr .. South DakolU ' . 

I. 
DEPARTM!NTOFPUBlICSAF -'<r- . ... •••• .,.., •• i5Qi;, .. J.L .... 8y......... ... • ...• I ...... . 

Of -mplOi'fle ,) . . r.> 

EXHIBIT 

j / 
App. 4



I 

PaYments, 
CretUtsr 
and Tax 

p"rtf 
praparer'B 

..," .. v , 

OCT I 3 lllfU 

, . ~ 

EXHIBIT 

;Z DEF PROD 002 

App. 5
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':-. -_._-

TRH • MANAGi!MflNT CORF> '.' . 
. e040DUTCHMAN8't.ANS -"',' 
~OUl8Vlu.e KY illl,205 " -' . 

OHEI.SEY A SWAll' 
3QIlMEcKl.INS ST. 
aAYVIUJa SO 570.31 

. .' 

. E.\iALT ", 

...... , 

DEF PROD 006 

App. 6



Wells Fargo COllege Checking • 
AooOllilt Rurnmm II Fllbnmry22, 11010. Maron 4. 2010 • Pi'ijQ 1 ors 

QU8BIltml!l1 

ClmtJSBV EWALT 
45:1.30 lilr...1;l;ff M 
VOLI~ SD ~707~_G130 

AVJJIIIdi&~ piIornI2~ IIalI't ~ dIIy, Td/U-' 11 vroala 
1.8QMQ·WI!U,S (1oa0/N1I\II.9om') 

rrr,1.9i)IJ<Il71 '(m 
I;nnpttld: HrI·127-2m T1Y:1-Ma~5~02 
•• 'oIlIJII.2Ga.l!l!~b (8~JII"''lpmPr.IM'} 

You and Walls Fargo 
M'!pilllllk1B~MII~t\W1QI\ 
MiW1/IIln G\II1!rnt llI)111ut1!n!HmlwnH MjlSplMlng RlIpon 'IMlllutljlGlwml1. 
TWt r"", IlhIrn.1lI1ll 0lIQl\M UIIII-P'mi'1t\I frMI yt>III WIllI fI~ aIa~ldtl\l fTi»;lUl1\, 
chMku,lII. <nIIIi~ IIn!IBIi ~tllrv~lII1d IlUI0000otmlly"r.rt-W~1H ~ 1-,,,, 
ram!l&r"t.AIl~", 1l1IIo.1oW!! you i:i~l bu!%t~ 1)Ii~~ ~1ICI1rIil~il<)r~1U' 
1'I'!:Ig'Ie11 • .Eil/IOlilnorIOil ~ntoO\1~ !!~rIdng oo~ Q/lDlIIk, "IY $p!IM~ R~ 
t.b!iJI2II~~, 

0I71!n.; WIUtlllli".CQfIl 

Imftl WOoiII M~ Iilllk, NA {OO:!) 
1I01I'(J'Ir"11!11 
IIIW11/'l11l'",1I[)6'l1'MI128 

AI:lcount Milam 
"'i:k~lfOIII!lrIlildr>t~lm.\WMn''''
OM~ ... rI'/t>I'-wII'!ycntdOWlrfll. a,,/O 
~o;' .. «IIr",~r~"IlOOiIi"'mlYffj'Wh ..... 
qUl~/!JIjI ... l)'O~ I"ll'XdlUwlD"I»WHl/IDG~ 

"'~o..I~III'Ptr 

~lI~lmmIo 

''''-'IIf~~~"" 

With you whal'! managing d.bt ill1P1'oWis your Ilnance. 
With thl!! Peb~ P~ydown solution', Wfil CQIl nlllp:,()u QonsolidMe 

MtlYily summary 
1l'6jJ~~OtJv.a 

I1tj>alltallld'liIIlIo --
higher Interest rate debt. 
To loam mW>t!. talk wUh us, c.vl.$1t w .. ll~rgo.com/'p~dClwn !:Oday, 

I - I
~~=;::~T ••• 
aDI/lIIlId>nIt~UI!I/IInN'.",,~./JJJ{y 

j.O<OIIOiOlCl'Il'I~.'~AuI""'.tb"'~" .. 
R~N~(!rfflj: ~ilo!lJC-G<lf 

8 
o 
O. 

EXH!B)T 

j <-f OEF PROD 008 

-~-

App. 7



Wells Fargo College Checking.· 
AaI:OIIr!tlll.lmllllr. II Mfflllhs. aI)IO~A,II~19,2010 II! fla!;!1t 1 orll 

You and Welfs P.91\10 
a,igfi\lll fOrft'oo' A<wunl AIeIIt. IiII!!!rMIjI M~!l\:Ira"" feiPl:l'IQI1llg I'CItJltl!)llll 
orl'li~la~J daVI~h""arr: !Wl'bNno~ ru!Jovoor I)ijJow ~ ~o~lhII~ iIfmI\tI~ ~ 
p,flh~1 ortlOI\(llK II9JII' l!ijllllll' o;ocounIl VOIIrlJUy A1N wnllctewe!!l mill!. 
dBb~mtd ~UI-"~ ftlllllvUnl)'ll~ ;limf, l:l!il~ upvrkl~ QnfoO~ 
8;lMIl>g .rd~lfk IM-A;o:lllllllj~ 14'" M~ a A),III JOGtkm II> grt ... ;, 
~n'mo~1If G!lrlieYHlIIXI me~l";)lInd Wlb",;c~~ i\IIeIgHma!fIlIlPY. 

Qull8fions? 
A~/1iIb/fI ~ypl!lJ"" R4MII/U tr'!Iy. , ~,I'U 1111'* 

1.jJ"{t"TO·WEI.LIiI (I.OOf).!l!l~m) 

Tm1-1lrM17-4e0' 
I!n IJIfJlIIl<Jl; i·871.7lIr~ l1'VlloA/i1!-il~~1)8;! 

II$~ 1~aaB-2Ua (8 q/I7 to rpm,.r. M-F) 

onVl1o~ 1W~"';om 

ImN: Wtllll"lIIQO tm~. i'M, 100Il) 
POIIOiID1J!1i 
8/0"" ~av,. lin n1 jt.lI1~3 

AtI/lJ)TJIlt l1/Jtlon$ 
Afhd< rr-dI"jwb~ M,ItIy4lUI1O\'IIIltm 
otlll~III"/lll'Mwllhi'W_~ 1JIl/o 
~"""''IInfJM~r!lbl>iwIfJ\\Uh ..... 
qllhlbl>w!1'JW\'Al&I/iJ/II/i:I nJ now~ == ~=~~ 8. 
OMAI!IIoV!IIIM J:a RtwnnIo ~ [J 
~it5Jr<l!J!, Cl ",,",'II'M~I"\I~) 0 
I.IyIlJl~AIj>lI1 J2J 

WlthYOI1 whenyauJre intsrestE!d ~n'pC¢ng 19$.$ tnterest 

him buyJ'1l[J ~~l'k11 tQ ruling uPyotn'CU'. vlrhUlll1 SVlKJ':pIll'cl1Ulfytlll ~.kiI 
wIth i'QUf welkr 1'tagrJ Hqmtl'Rtlz,aft CaNf-oounts tln'l~ro;I fIII.)'lnij lltf)!ol1'l' murtg-SI1, 
lttlOWd Q!id tip to thou.'~lIda of oiIallar!lin ~AVlng~ till your mQttglglJ, 
Talkw:lth lt~, Ol'ylaltWf.llle!.-rIlI),Dll)n ~o 1~lI.rn mQto. 

~~lI01Im ••• 
tJHUW'fNiM.,T-

B!nrII /liI.\DII~lwwfll!~ om:!\'Ic~~~ 
/'01 PI!9II [)fpHII""~AIi~~1I<j /'O'fmIIII"I ~ 
l'IIIUilITlI~lRT~Ji oor4ll000lS 

EXHIBIT 

5 DEF PROD 009 

App. 8



Wells Fargo College Checking • 
Account n~m~911 .. April i, IWfO-Mey IIdW11} III Pa,V!!I1 tlre 

lliELSS¥ Ii\o)AL';t' 
4.5130 BLtl'l7I1' RO 
VOUIN en 57072-6~30 

You and Walla Fergl'! 
MllnyOl!1jllll)'lil5Crrerll1[1!)QIVIIk1iO>U!llllop\l:lllro~~~.I>aIIIYQIII . 
PayQltec!llntnj'OUrdl ••• ml'SC.:ollm\1ll1»DC1 0Ip~1~1*-WIll 11m 
tI!Ij><>oIt, I"'urlllllok wlq nul'lll' ~tn! ~ tin. ,11l1li CllllIiY tIlrtc!lI\IpglA ~!)'IlIT 
I~rd _ullIy.ll:llhI!\eri, *btlt\', jWlc~1n\fAo;t ~,ymMll.M1<I"/UIIlli'III.ld. 
TftI~ tt>I"'I'H1mf'/lll'lrijlnl'lJd"l' qf\llJi( R iIlnKAt .rttl.K" l1owouyll EJ 1Q'1I't1 W~ 
tl/rgcIOs)looll, 

Questions? 
A .. ,lllb/l!bYf)hUllfl n"~,,dlly, r~jIlIl~!/I1 
MoO.rO"WEI.I..$ {'I.B(lO~o3!i~1) 
1'i"I1108000e1r""-1r.I3 
En.I\I)(·I.alf.71!1~~ Trn1'~8~D5a 

•• 1~r.Il!BS (11 "m t" 7 pm F'T'. M-I'I 
~"I~ 

~: Wolf; FtIpIls.tl*, 1>1).. (OIlS) 
l'CI!IG!et~ 1l!o\III""" so S'!lrr.61~~ 

J\(l'Q(lllnloptlon~ 
A~lmIIl'!lrl<tlli1!>iIIJ:r;rl'''I''w!I/tIt .. !ho,.. 
j~NMC>lnflt)WleuU/!l. (lQIll 
~~ur~'ll~g"~IIbm/ti\lllll4lw 
~ortrJll~IItHoII1I"lItlMtlntWI<IMI>t .. 

~b&dlg 121 ~!lep... 0 
Or&ollill'8r 0 C;trdllll~... gl1l 
0n1In~4la1_ III ~~m 
MQb!lolIaWIfn9 . 0 NlII>Tl'In~1l<\I 
Mt~RIWI IZI 

w W1th~ wba,voute rewarded forgllYQurhard work 

Actlvlty tlumml!ty 
IloQIlll'lVrilbtIS/lGlt,,"~ 

I:llll'lll!l O\IT SmllllBll9InanApprlld.tlOJ'J ClIlebratwlI, MlYl~ttlulJ~ JUlie 30th. yol1 
1I/lr1 8!!Vehtutclrlldlcf o;tDIlara 'by rokinll"tdlln1oug. ell: o\P:dllstw Wellll ~ dlscDtUrtw. 
'lRlkwlth U&,vl~wclIJlf9o.QllrD/b.IIi01' ctli ~900'38 wt:IJ.$'19 k~M\ m(ll'V. 

-'-, ... ~HIlUlL'fam.~1" 

Soum/WlOl!_'hIWl!Ild oI>{Id/f/o:i!tow/JI 
'0< ~cw\ol,Ir""'I\II!oOide/'lylrGol. ~ 
III!IlI~D~rllltl<l> 1l!i14~6 

DEF PROD 0010 

App. 9



., 

Wells Fargo College CheckIng • 
AoaulInt number. " 1'~"J)l22, 21)10 ·M;jrch4, alia • Pag!l j 013 

c.ooilLSE'lt 'EWALT 
4!:iBO ~l1un RD 
VOLtN SO ~7072~613~ 

You and Wells FargD 
lotyS/landillH RWOI1 \Wi1l1t1<1gotWA~l 
MolrbIIrl Ql!~~1lI4\'1lll'lImnCOl \1111\ "'~l!/lWIlIJlng Re~WiIfIJ:ltuJQoI.w.Io1t, 
1'llI~ 1"I61l111~~\QllIlltlCIIaIlhllljl!'ll\lIlIQ'lrIlm yovpW"UII"I!iO ~)w4i1119 ~~ 
tlIMkoa~, !rW1~ooNI.ItdSlj F"'I teIVIooMti AII~I~~rQl.r.I!," fttl'" 
I'9mlhr.".lIIf1/lIflJ, jf~~iIII¥m YIIII to '~Il!u~fetltl\i umdJMlIn~J'OO~ 
II1wroJ',~ III ~rWi1 nnltlol\¥nf~a~~ titot IIIg~~ flOll/lrj 
Ill/to !IM~1!IId. 

QulHill()!l'? 
A~li/O Oy p/IwW 24/mIl*,;! tilly,'" daY4 ~ Il'llMi 

1.aoIl·TO·WBI.LB !j.~~-!IIl~1) 

T'TY1~·ll1lIJ.~T/''''91!a 

E"~I{ItJ!trI: HT?·~·tm rml.s!M!Ml)D. 
'.101JOO.~~B (/ldlll"'7pmt'T,M-F) 

/1rIItIt,'\IMn~m 

~tl ~F"'!KI!MII,N.A.(OO') 
I'OIIMrIl1Ra 
Il~F'h,BtI ~tt1t-&l~ 

Acwunt (lptignu 
iI.~_/ill/rtobw~IfI)'O~_IhU/! 
-*",llII/IIrn'l'lllJ'M'~-.rnl. Qpr~ 
...... &!iIi!fMMToreJl/lrqc,/IUIIIIi ..... lia~"fWh_ 
q!JQ!I:tM"'VI"~\NNtfIlW~ !nn;oll'"l1*"'~ -", .. 
O/1IIIDIIIt'IY 

OI\IJI\I~~~ --M)I G\;<I<II:ln~ Il$t1 

8 
B 

With you wh." ","nagtng debt Irnprovesyour finances 
With cl1~ Debt Pe.ycjown SQlution~, we can help you \Ion~oljdst~ 
higher itrteniat ra«! debt. 

ActWlty IIUmmitry 
D"!JiIIMt ho ... 1Il:wtl 
1!~I~dlljgnl 

\'NIII1'«l\1"'/I1IbPdIoM 

To htarn m.;.r~ ialk with UBI or vlai.t welf3fesrga. aom/paJI'titlwn ttldsy. 

• 

EXHIBIT r 

I :~:U~~LT!'·· &c1um~If¢IAAI/Imlf"""!iOIl~~ 

""'CIMlI1'J'III/l~~i1AUtLY11~I!o"~ "'. 
1IWtiq/!OCl1lm!!mf)l1l5101l10MG . . 

DEFPROD 008 

App. 10



Wells Fargo 0011999 Checking • 
Am:I,llmtnutnl/ilr. • Manme:,aolll-AMI1\2C11t1 I Page-1ofll 

CH!r.$BY E'WJU,.T 
~S130 BlIUFJ' RP 
VOLlN so 5707~-6130 

Vo. and WellS Fargo 
$Jg~ up fbi ~ AI!ODIJ~t~llt. tl-'umttl "O~I<moI.~ 11gI1! [0 I'OlIIJIIIQl/ 
l)/ ~!Hkl'll~ wlleltjlll!ll'~oW\I:II TIIlOOVO orbe!aw,wea/Il.~ ~~ • 
I'IIIhlfnrwlI !,lr~tllaal!PI'ltll.IO)'Wr~YQUldl~y A~wfIlllItIIWB/e ~nd. 
dQb~ClitI J)III'ChMtl JIIII\I~QIIWf1\IIIlIIll""U ~t, a1~n tI\I ~rlo9'~n fr10~ 
1;IaI$l1'll_ o:lI=k tII,AOQIlwrt $0IIII~"1IlI, M~ 4/111~ Uclkln ~ get .-"YOIlrIll!l!r~~ ~~lI~a ~ mtI~lI\Iard Wubs~~/tI&!Jl.~mavI'lPPy. 

Questions? 
AvalilP/l! /JyP/llJM'24 /I~II'U IfI\l'J 1 rlfIY' II MJdk! 
1..a[/O~TO·WE!U.S rto!lOO-8EII-:l5liY) 
lTI': 1o/1QO-11Tf-46a~ 
/:)!f1IPf'n4'1.ft"·n7·~m ITY.~!HMIl 

.1 f.Jf)Wn..ma rBumID7'l1mP'r,M-F} 

OI1QI1fl;' WllIIM~1lOIlI 

W!j/,; W4l1'1"IJ:q01!f~"~, Nil, [Mal 
J:'e~GI~a 
BI;m~8~1O all ~111t.512a 

AACr.)Unt opllons 
"'~I7I!III"!h9litl.llMl=,""j'II!IiI:II'I\ !lion 
OCIlll!nlolnlJ''''W/IIIJ'JIIl'"m;OII'I/. [:!gig 

~«""~"-JIII'7l"robc>ool~)iIl~hllVf 
qiltIO'onrfJ/lI'tI'II~1*o ill odI ... !I' NM'fIjIl. "'.-ol\l!rl!lSllllav 
Qr)/IlII&l"OJ/riI 
~I\OIIWlI'I~ 

MrBJll_KoIlQlt 

From buying ~ll'tIIlI to filUng ~Y"U: CIU', v\rtll!lllj' nVlltyput'ehu~yjlU lll.~kII 
w\tb)'01l1 W.el!aoFrutlO Hom~hiillfll CW'(l"Qounts towllni P-»l1l9 mrYOlll'~'ge. 

tt IlCIwd edd ~p 'Ill ibo!lctlllda cf dolllll'lrin uvrn8~ an your mortgntrQ • 

Tlill;w1th U!, ~r~lilt'N01laf.tgO,~()m tol~lIl"lllAQRI, 

AaHvllY"ummal1' 
~bt_Il\lQIf 

~-

EXHIBIT 

f 

/ 

__ m 

(lrl1Il.1jlI'(f!${M.'r 

!1IUIIt~-"'~!l/Id~~IA'W 

!'DtD/tgo(~~M/ttIlI)m8llil/'lfl1llll'lIl<UOd 

lI:<>Ulilln~U!TIi~ VIIllIlJOO4e 

OEF PRooooe 

.1. 

.~ 

App. 11



Werls Fargo College Checking ® 
AcI.loulll number: • April T, 2010-MayJ;l, 2010 )! Ji'~~ 1 ors 

CI:lB:;"SJiY I!!WJ:Wl' 
45~j10 ELUl1J1' M 
VOLIN Sb 57072-Gl30 

You and Wells Farg-a 
Mlnyal1lj\lt!yels QfI'(!l'if~!)-CIl.!\I:I.l'\KIIIJ' QjI!I:m fll C\dmnIItmI~dt;pool!~1IIII' . 
1>b,\'Il1\lw.: Int~ Y/IW ~ 1IC;cUI\t>lll 1l1rnl C'IItttil mIIlllI'. 'o'.tIfI o~ 
!l.Iprtci1,lI<>II'~kwl~l\lIv .. l»(a.1 tkA:lfjl~.A/OQjlrljCly ~OI;t"polllII)'I'<J1 
Ir:ocl*'_rfy, JtI"'I~oi, ~1Jty, ~~~ItIt.lom!~!~,antI~lIll1~. 
'rlli~ loyourQmp4Iyt~ ~rvI~~ a 1l41lli1l" ontI ... IIoW~ ~ It l~alllllP 
DI!IIII!""~, 

QI.!!lStfDn!l? 

AIIf!/Ilb~bl'pilalfll 24h_lIday, 7<f1ly.t,WI'~ 
1oS00·TO,WEI.L$ (NIOM~''JM}) 
TTY/T-II[I(l.611-1f!l13 
I!n~ l·m-1J!r·~a l'f"f.1-m..!KIOl! 
.M t~·aaae (U~(l;Irpmpr,iM? 

Ql/IIrrlll WII~b.DIltI! 

Wd/tI; WGll>"l'zrga !lalli<, 10" (4(1$) 
PO"l!\<tSI2fl -
131Wij I'Iv., aD 87117-l1128 

M~(lunt optfOfl9 
/I ~~lkm.';';' f/>e'b<»"(;dIlIUJ$l!lIlvUm. 
CM'IIIl!intO/\f,ll)rJOil:l;llll!'~dI!IJl. GQI!! 
owII.r,.¢-.ur/Jf///~p Il\Ii11oIIIf~bwc#;'IIU/raw 
'I"Of/...,.. ... "Y<ull'<>U/dllllflo«lllIlilW .. l\oI:Ii. 

QnIil1~ I!ff!/Ii1R 0!lrQ 0Ip0lll 0 
O'JIIfn11 ."'Y 1:1 ()I'DrOld J!tJlIav.im Oi:J 
CMlno".,\emaIIIII f2J ~ ~m 
~iII~~ . 0 AUI''1lImril~ 0 
~~IIiIpol~ {l] 

With you wh.n JIOuTS rSW4rded kr all your hctrtl work 

Actlvityljl1mmtliy 
~irlrIb&1IMiIa.fltr 
Ovmll~ ... --

DIlri"1l' O'.!t ~mB)1 DuBItIIl~~.Ap~¢b.ItI11I1 CelabralJon,May 11!tthrQugh Juno 30th, yen 
Ullfl ~M h'dH8r!d~ of.;/ollllr' by ~klllg' Rdvti\~ af oclmlw Wotllu lWg'JI d!,~0tIUW, 
'l'ld~ with ~,<Ij,.:lt-wullsfJr{tOoCOm/bll!!w!:l1l1 ~-6~'3B Wlltte t~It::l!m:mQl'D. 

EXHIBIT 

q 

AOGOUfIlJlttll!m: _ ••• 
~HI!t!l!l'l!!W'~l' 

8oIJ/I~1I<tl'''IIr/o>IIIII.n<J~llilIq.jIlJ! 

I'«UNUICV/IOJIr.llMlMtoNl!o~IIo~ 
~I'POI'I_(n1~ 1I':l14()®j6 

DEF PROD 0010 

App. 12
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.;cQMMERCIAL peillER LIClH/8!i ArrU[;AW ONLY' 

_ «,AGStl: (I1"W~!rJrBh\V~hld'f _ClASS C {CwnmereliIV'hM'vn~tl!$.OOI lbo, 
wll, .ppllolil •• odot!l.'IM~IIJ 

_OOUBLMftIPl-~ffiAlU;II.(T) _I1AV1ROOIJ5W.Tt!~IA!.! (HI _SEASONI.I.OOl (VI) 

j, Ye'S_ ,,_ ll'lnbeOPilllling ..... h1d"eg\lfppad ... tll.,rbrlll\1l., 
t. I'E:S_ '"_ r om requit9d 10 ""'I)' ~ lll,dl<r.1 0IIId "no lorn .lAI)oo\!<> 49 CFR fOAm" 39i <r"t~tf.ral' Oommorc.l. 

II y~s, you ",~.I ~( • ."oI. v~~d DOT madf<:!lIM. 

3, YES_ ""_. _ !CIIOOt.BVSAPPUCANf!I!~vej'll~ l>il,ccoR-dQledofOUJIII1h!nlh, pi$tlhra~yelll'5, orbs"" ).<MJ "va(h~M 
~o~"e\l!d~r. 1Ir/& .. giJWoMlI1lmar<llu II~ 

)&. 10 !he a .... nl~tmyd~.I~ I "",uldfo!<e lob. anOl\lill1/11 .. tie donO!. {II ehGek~d, cofl\p/!lte Olg!n OOll<llJon C&"Iil\a3t/On on ~.'k Of oppikaUnn) 

1. Y!lS__ NO.K. 00 y<1IJ ha.,." a LI'irlg WII ."d Wi~Il\ lo·lIe Indbal~d"" yourlloert.a? 

2. V!;S__ NO X" Do YOU MI'l' Durn'. P<!wor~t Altamoy lorH.alih ~1Id "'.o! ft ID be indlCllld Cn your ll,a"6~? 
3. l'ES __ NO..¥;! Are)llluwrrontlyll.Wno In ""~drarpportp.ym."15~r$I,OWQrmQle? 

4. YESX' HQ_ AlaYOUCl.rrrooll~I~IlII-:r,If.!.iIv.!? 1 
ItYES. WHffiE?1IlDY1GW LICenSE R ~D.llI,JI .. <1"1~"4":)j'f',:;>j __________ -

6. YES __ NaX:. DD)'Ou ""~$>lIytla~ aDrd~nlif~Ugn ClIrd II'U.c!III~~y olllerllaldlf'l'ES, STATE 10$ _____ _ 

6. YE~ NO-2Q 1m Y'lu ctlilentiy, Ql' b~V9 you ev~r bad )'CUI rljItl 10 d~\III.u~p"n~.d, .evake~, oarml"d, dlJquallIToo or de~I~d? 
V YE:s, W~an WtJio~ St~t.1 R!laron? __________ _ 

1. YES__ NO~ fllVQ Y9u.ln the"~lllWo1ve """,tile. ""p.rlonilOd .. nyo~l.pU~or n~lcot.plJ~~pl ... d .. 01 oIf1arc,,",u1slon .... !m< •• , 
Qrb!~clIou[l? I[Y.EII, Ih~ dal.ollh.,,,.\~pI.rIrI •. _-,-, _______________ -----

8. YES __ NOj(. Ao:4;p¢l1~umlAll)lon a<:l~. Myln I~e U,S. Arrrriid Forne.7(Must ;hQwIO) 

3. )'E~_ NO~ Ar&YCll B ~8p4lndanlol a p~lllon uumml\)' Oij ~ ~ dUlJ' In 1110 U,a. /U"rruK! fOlw1 {I<I\Ilit.\\ow In, 
1Q. YEL- NO::£! H.Y~\'<lu oWlrbMnkllolWl byan}' olh.,.Mm.? IrY~S.w~alnomo(() ________________ _ 

1 r. YES.)C NO __ IW YOU .. Urrl~d SIEl\6SciUlIlnl {Ifno, Y"~m"" •• 1IOWdCli1ll'l1al\lj p'ovl~~llIYIful.l.Iuf.) 
)2. LI, •• 11 Allrl .. , pwdn",. cr""LlIl'~ .... I~,"hJch you !love. !laid a lictfnoo OV&I th. l...-t 1U y.,,,, ___ -'s12".. '-''-_________ _ 

II.lIIOetSTlItIlI \hot 1." '" O'."~\OI .1 .. m,Jorve\]id& In 11110 Sjal" II",. ",,,,.nlid 1. Ill' ..,lhd' ..... l o. "'yllllod ~r <I\~" 
b'~1 ""~"." •• in a=flJon ..... 11> SO~L ~J.lQ. whllllrt'IJJllf.IIl'J\' (0 oolbltlill.;,~ lI!lh:b ... 1 ~rrl'l\'bJoo« or 0111<, bo~1y 
.... lrInn. OIlb'.q",lIll. ""\"Iil "f,,,r,d IQI' a \OIof;oll"" ~I GDel :lMl.l.1 _. "dallrm .M .. Il1.""",,lI~1 orp'4ury Utli 
'>illIPP11<.o~ •• ~"WI~ ,umlflOli IIy mo, !INlo ~ ~.It ~I j)11i<1li1~1odg, .~~ D~",I,,. I. III 1l1B1g"""" "n" r;/III"~ AM"II. 
orallr.<nemOf"'lo;t!'lmoni QT"!\), 11l1li-tlllJlQIII Wll!oo1. "'l' 1"''''.I .. ut<flbrmr.,d~''' ",,,,,,U'*" J o;OJ"lollo tho IO~"O of 
my4!1m.!1 'fWr<J Wo_IT... . 

I OOJllry lIiI~ If ro~U;I •• bylaw, I hIM '1I\!od)'~'Hr~ \ol\JI Ill. $01 .. 11<1> ".0,\00', orlll hf'I. n,' "1~I .... d I WI /.Oll'M~"ll I, 
~l.hlJ .... U "~IlMd b)' 1'e4.",1 low. I ,","","roth. O.~.rtrn"lofPo1lIJ<>S"'1)' t. In IWlml my ~I~t 1,lo,,",\kIn .. Q<lrod 
1"0<"00"" "."',OlIo.'~I"II.S. So_SanI""..,.""" ,",,",", "3"~~3M~17.\O .o«6IlCla2-1>A·l.,. 

VOTeR ReGISTRATION 
~"V NO__ lUI y~~ w~nl to reDls!&rIQvolrl oreblllQ9" nlmo, Ud''''1iI CI PliIl' af1l~8Uo"7 j~vlJU am rsylstelirl~ tD \'Ola, IlIftrmllllllll p(o~ld.d on Ihl. 
~~n WlIIIl~ farwar\lod to Ihe ~!el)' af SIBle.) 

11""id~"",, addto"lra pOs\ ol'!lc" b"~, ".",1 bOl<, ~r jjel1llral deltYIIY. you IIIUSI gIIoQ ~~~~~~~'N~~~~~~~~;:~~;':'~ 
, , r 

j 1; 

I "llilh 10 IHt fa~~od a. ,bownabDW>. \ wul .. t ",l1.lrInd wll the fo~owIn, r\IIm~ oW adM" wlkl\ wli be 'a"""liod: 
LH fk'Il MlrIiII. 

ow. '" 

SIGNATURE:M 
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ORGAN DONATION CER11FrCATtON 

it In (he avantll' my <leath, J wo-uld Ilketo be an IlrllaniJissue dDnor, 

sto(""""tasogalding d,,"a~on. 

LI ft-, 1Ii <1 
BJgno1ttr. "'t'~l~"~~..L<';-----------
trillan. flJ6\!01r G lrarllljll.n1atloo ara IUO!il!S!Slut,{IlIll!,,, praoMI.· .. fh"'ls~v. or I",pro"" U\~ IIVu Qr !Iloue=n~, 01 JI$IlP/' ."~ )'IIii'. Un/t>du,"to!y, I""" 
mre manYfr£l"'p"opIB ""'11"9 ror!""'~I.n!s (fl,n tlI"", j'$ ~!lPnS ~n~ l(fI1.l~t al'lfl.bl" lilt ~um 10 lilr. alii. I. ~n lru:r.w,.d c.ommll"'MI 10 donfllon. One 
Olgao .no Ustue do"", .. n """" brlmpr(Jlli Ih~lty<j!; ofvp 10 eo I""IP!D, 

GlIan .. and ti",,""s tIIat can b. donsief I"~ud" ~."It.lungl. IIvel, Writ)'!. ~n«til. IntelllM8. ooroe •• , .1On, Il~.rl YO.IV<lI, bon~. "nd tamo,\IV!I ~","~. 

(){Joo,a dcnQ.fl~r~enllfl$il, <lQnalion ooordillilklrt ~b~1n _ me~4J.IIIOer.,1 hlll(lry I'Qm lila A •• I.c!·kin 8r1d oOlld<ml thorough \O$ts 10 dal'l11Ii"~ l""dr""I.l!ftatl'~J 
"ftho Olqan,. Mdl!IoI1~IH.lwe leI~n91. oom!lr,l.d In """,r 10 ~llc~ Ih.lltga<lo wllil tba mag! spproPliala rrNlttb. 

flaoo1ary 01 <lrg.M~nd 11nu. i~ ~ !uf!lleal PI\l~OOr~. (l~nnrll ~rl! Ir~.IQd Yiilh grol"1 ~ra alld dlgr.lly, T1>o danQUOnpTIlOi11; ~otU r.o!prl~d~ an Op6l1wll<el 
,"nefsL 

,Q,II cosl. toliiltid to donDllon '" rata~er~d by Ib" proooremeOI «~aJl1z11lon l'ih~~ pe"l~ lh~u COiIt .1()/1Q \0 Ih. rr,",.pI.nlln~ 110/1,"". No <!liBlaa, rel9!l!d (0 
lhl dona!o" ale 1Ilr:wlid It)' lh~ dilll~1 or Iho dpnpr'~ f,ml\~. 

For mora Inlo,m,UDn aIloul<lonllloil, P"". 11e~ 1-a8~06-o0tv.TI!. 
In Soul~ De~>011 \Wl1l'l1'lU IrnIl¢I!le 0!1 your lIelnla ~r fdellllrlcaUoo clJr:1WI )'(IU wlah lO glVEI Ill!! pr.dou. gin 01 Ifo b)' b.lng on erg.n Dnd lI",ua doM'. iDU 
lIfO; nll.,lnll VW, Iovgd Oml& o( 1110 buld~n IU mlldno thol dW&1:Jn rorytlll aillul !hi. ~I yourdOl!It>. 

It !18el!l~ (ulllr&l1me. ~ d,dd~ Ito 'IIlMd ftl rov~1te your g)ff 01 lilt. yr:IU ma'I do S~ b~ r~m"vrll9lhe D~IO mmor (fulgnalllJn 110m yorJr 4rlvll(' 1ir;<1~11 vroon' 
IIdver (O'ortJlneBllan Cltrll. Fo, ,,11m InIDlm.IIO<! ragur&lng .","".jlng or reV1l1<lng YDijrjjlll 01 d<I!laUoo, pI .... Q r~.r IQ SQulh Dakota Cod.i.rll. .... Cl!apIBr3H~6. 

PAR:ENTAl CONSENT MUST6E FILLED- aUT AND SIGNED BEFQRS A NOTARY pUBLIC OB OBIVER c!XAMtN~R 
1 •• !lilylh.tl~"'.Fa",nUIlWO!:!"o1(pIlntl\'JJlfl)' _____________ -,-________________ _ 

."~ I b."'bllJIftJ!l P'!mI"T~ lOr "\Till" 10' 
~co,"" .HIIl,! ~PI'ft) 

_ />-PPf I"'l~rn [j,<ot;l<l/ll'O' ~""" •• rp,mflundor Ell, rnq<i1"",.nl<crS,tth D.<cl.Jaw: 
_ /'lIf!IylwoS"lh o.~", """'lI!I;"liIoOllII,,i." .. o:I U.""II1. "''1''1 ...... '''. ,fS.,11> o.!tolll Ill'" 
_ H ... ln, ~rB'ndQ"""'~_r lI100>don In. drl,,,(Icon,,, i\Ii<JlllIo Ilfn'a.QiYII'If.ntl!",~," 0Iltd. 

5XAMrNER LISE ONLY 

R~S'lRICTIONS (cftle) 0 ~ (l v ~ R M I! Z a J K W 

VISUAL ACUITY DOT Card Exp ___ _ 

LEFT EYE 
20/ 1.& 

BOTH EYES 
2O} \{d 

RIGHT EYE 
201 leo 

..Lwro CORR LENS __ WITH COR~ LENS 

NeW RENEWAL b.. DU~ 
TRANSFER _ DATA CHANGE _ 

Oacument:s Verified; 

,,-"'--"--~--"-,,--
"'--,,--

~~O\mlM -;;;:;;;-=============== city, SllIt •• a 21,0 00:10 

N~w.a.,,"""'e.....w, 
Bl'lIo1f",o>~,k.k 

,~~NS£SUMENDaRE01 JO \XJtH~rfCU6~~ 
3RIJ PA~T'( O~~ __ {;OMPI£IIOl'I DillE 
DRIVERS.O C~PlETlaN!IIITe 

Me SN'fTY __ OOWPLETIO~ DAU 
t;OMPUTM CHECKEi, OOIII;l.K POI'S,6, 
Tl!5TR~OUIREOI VISICN -2!: WRln~N __ "" __ 
WAiITG/>/TESf _____ _ 

SKILlST&1IT _ (AW 
~~Ecot~~O'rED~ Q:sL Q........ E»MtI!lRIO __ u_J_ 
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(Pleue Prinl In I3tack,ln~) 

SOUTH DAKOTA LICENSE / I.D. CARD APPLICATION 
. ___ rr_.-___ 'oclA"'eUAlrYNuMBER 

NAME '-DATeOF8IRTH~.:lJ a[)~..£ 
V.ST \ tl(lST MIDDLE \ MOIllh 0" -V", 

RESIOEN1IALADDRESS ?i'),q r5)1C\ ~1 j Of) CITY C"C\\ yn )J ~ Sl'ArE5GZlP CODE Nt);' \ 
MAIU'GAOORES' 'PI> 1-!l"\I,, )"r\} CtTY~~ sTATe'::CI.zlPcooE51t0,\ 

HEIGH~ WEIGHT I2.D eYE COLOR ~tJ coU/,nH?h;ikoAYTJME PHONE NUMBeR 1 © . Z} ,,1~ ~,~ 
I AM APPLYING FOR: _ OFlIVER LlOENSE ..!::"INSTF\UCTION PERMIT _ NON·DRIVER ID cARD 

Class 3: (Molorcycw Only) 
_ ClASs A (Comblnallon Vehk;le) _ ClASS B: (Heavy Strelghl Vehlde) ~ CLASS C (Commercial Vehicle ul'td"~r26,00111». 

VIl{1! ~Pllllcabl, ~nd~rsgmsnl~) 
COMMQlCIAl ENOORBEMfNTS: _ PASG~NGER (1') _ DOUa'llUTRJPLE TRAILER (1) _ HAZARD-OUS MATlffilAL8 {H) _ Sl:ASor<A.LCOl (Wi 

~ TANK V!:.HIClE3 (W) ~ COMBINATion TANK/HAZARDOUS MATERI!\LS[X) _ MOTORCYCLE (~) 

o In the ev<;!ol of my death, ! wOlild like to be an orgal1l1issue d"nor, (U box /3 chect-sd, camplete Organ DtMatian Certilica!ton on ba~k offtllpllcstlon) 

NO~ Do you 1'<1s.1J til UM your Socl~1 Se<::urilynumber fOf your driver Iloense num!J.~r? '. ""-2. YES_ 

,. Ye, __ 

4. "'-,. YE' __ 

•• YES_ 

T. YES_ 

,. YE' __ 

NO ~ Doytlu ha~e a LM~g Wi~ am:! want it 10 be indicated on ~our lieenae? 

NO ""'--OQYQU h~ye Dlirable POWS! of A\lolney for HeaUh a~d WlJIlt II 10 b" Ind[caled on your UC&ns~? 

00"':::- Are you currenllybehind In cMd !UPport payme~ts ofSl,OOO ormor!)? 

NO~~ you currErn(ly (kensed, or havEil you pre.v)oulily baen (j~nsed (w!lhln Iha last 10 Ylilars) In any oUier state, provinca or YQunlry'l 
[fYES, WHERE? LICENSE # ~ ____________________ _ 

NO ~cuPlnenll1 have an Idel;\U/icatlon Card lUlled In My other stale? fIYES, STATe 10 #_~_~ __ _ 

"0__ D<> you o~rfa.ntly, 01 have you ever flad 'I0~r right to drIve ~us.pi!nded, reYo~ed, oanceled. di5 .. ualifi~d(lf denied? 
If YE;$, When WhIch SI.la? Reason? __________ _ 

NO....::::-Hev~ you, IlIlhe past Melve monlhs, ex~er('n~d lmy epileptlo at narGoi!!pUe e~i~ad/ls {)r!"Jlher eonYUi~lons, seizures, 
otblackouts711 YES, \h&d~(e ofll1e last episode. ____________ -' _________ _ 

8. .YES __ • NO ....--Afa you currently 0/\ active o;[~1y in the U.s. ArIl'Ied Forces? (Not Inoludlng National Go.ard orR\I~lVe!.) 1>,\\\\111111111111.1 
. . "~\'!.\1JlF Pit,;!"., 

~D. YES_ NOL"" Are YOIiIi dBJlendentof a parMn currently on !ffI~Jbfl~hV~~Mf(~&R'flfi~R-~Nlsnlil \,"'tt'A~er'w'l!li;jf.¥.C~ 
f1. Yf;S__ NO v--Have you ever been IfcenSed or ktlewn by any ","~~~~oQI on f!lp 10 Ihs P.Pll~fi} .. · .. ~ 

.-- mfl\IOfPubilc$nfely,tieffl,So!JlhDak(llo, ;:::ltji ORIVER .~~ 
12, YES_ NO_ A(oYOIJ S Unlll.ld 910\115 cmzen? DEPARTMENT Of P FEUI' §Qi LICENSE j' 
13. YES __ NO~y(llJre~Ulleo;[j.qearryimmlgr~~on(1OWmenl~? )_ - ~ j 
COMM~RC1AL DRIVER UCENSE APPLICANTS ONLY-

1, YES_ NO __ 
2. YES_ NO_ 

(1'0'111 bll operatin!l is vchi&Jllllqu;ppe(1 wUh nl{ brakes 
I am required tCl CIIrry B medical card and! amsubJeci 1o 49 OFf!. PAR.T 391 (1l1IerstMe comm~rce). 
1/ yes, you mlJSl present a valid j)OT medical C9f(l, 

• ~. " .' 
~ ", .' . 
:%l6i;r·······~·,· ~.$' 

~1. v ,., D~"" ~~ 
WIJ1ml!!I\\\\\\: 

3. n,s__ NO __ SCHOOL-SUS APPLICANTS: Have yo~ been O<Invlc\e.d 01 OUI W1l.hi~ Ihe past three ~Mrs, orha~o you ever been 
coovililad. 01 anyoffll:Me rnvoMlIg morallurpltul;le? 

I UNOIlRSTAND Inalill am ~rl"s(ed for driving or ~a!ng I~ Hclual pl\yt!k_1 cQntrol of 11 '.'t1ll"1" w'nltll' under Iha infiuenea .of 
alcohol. (IlB(ijuan~, o-r any c~~!(On!l<l drog or ~ubslanca, I m""t submlllo a dJerrUWil Ie,' 01 my bfeall1, blood, 01 ol!W bodily 
apbMa~oo!lf my I!O~D~II wllilla subjecl to Il!\'IIClIUon (01 ono i'l!ar~$ prov1de~ in SOCl32 • .23.1Q, 'Illd. I declare 3n<! ~ffirmunder 
Iha pen!llilus IJlperllllY "'81 \11ft sppliCaiion hai been eramhiid q; m~, ami (a lh be~(OfMy i«1~llIcIg&llM llenef,lf In 9nlhings 
!rUe ~nd c<onect. Any 'alSO! JIa!ement or ~on~ea'lM!Il 01 $tly mate~!!I racts "UbJ6CI~ any I)ceno~ ;9aued 10 Imme(ll~I'l"can~e[[aIiM. 
I tIlnsenllo the (~!o!ase olmr dfrYIng record InIQtm;lUO<1. 

I eMily !l\al ! ha~e alrllody te)lial.llfad Wllh the Selal<liVe Sel'lioe: or If I ~W6 MI jeg!sler~d I em OOntien~~~ 1" f6nl.If(i~Qh "M 
requi"ld by FelJeratllW. I 3Uthu~U (be D&parlmen( 01 Public .'.lefllly 10 forw~rd m~ perMnal lnfQrmailo~ rt~ulf$d I~r lueh. 
rejJislra1l(on {ojheU.S. Sa{Sl:I(V~ Servlr;eSyalem I>ur:wanlto SOC132·t~·!7.12 ~nd SOOL ~2.12A-7.1. 

JUN 2 3-2005 
B'ONAluRE,Cbelff:!P'XOOLt ..... . OATE 0' A>PClCATION 1Q:::t.5-=O.:2. __ 
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I would like to bG an Qrgan/tlssue donor, 

... 
~:~~~~~:i::::, :~~~:::~~:~::~:i::i~~~!~~~,:~~~~~~::,~~:r:~:':'~ <l( Improve thB liVES IIftllovsanos 01 P4opl& Meh ~6ar. Unfortunately, \hare I r ava!lab~. The c;Ur>;> to \hl~ <lrlals Is an Increased commitment 10 dOnllllon, One 

lives of more than 40 oth~f$. 

O""''''P' !!$sue~ \hal can be d0l111111d Include ~eart, !~ogll, 1l~6r, kidneys, pancreas, In\e-sllnm;. coman, skln, heart valv<'$, beme, and (lOnnetllv6 t!s&UB. 

"~:~i,~:~~~,:;:~~:::~~~~·\~I~ P medloaVeoc!al history frem I~e n~~t.of·kln B~d CcOnducllhlllllu!)h t~$I~ to dek:onlne medical suitability 
II) In ordsrill place the olg~ns with the 11'10$\ apj\fopriale match. 

:;:;.~~:~i,~;;'~:~: and Ii$$ue takas place In th& hospital openrllng mom. A& with any ~urgery, donols are treated wlth greal care and dtJnlty. The dOl'lailM 
preclude an op~n oa~kel funo;lral. 

t.':,~~::'I:::~: :~:,~~::,:~,i;';::::: :;::~'~'~::Yd:~:O~;"~~:,;,"L """,'"",, WIIloI\ passes ll"Iosa costs I"I10n,,10 thell8nspianUng facility. No charges r~laled to 

Fo' m,,,,,,'''lo,",,'',, about dOnat1oll, please <:aX 1.SS8.5,DONATE. 

In your t,tanse or IdenllfiClBllon card that YOU wil!h to give the pr~clous gift of me by being an org~1'I and tlss~e donor, rou 
bllrdM of making that decis!on for you at the time of your death. 

l! YOu dec:1c1elo amend or r6vlIMyaUr!)1ft of !Ie, 1'011 may do so by: 

.. !hI! ~1D311 d~MrdMi9nllll~n from your IfriveJ licanse or non·driver ldenliffcatlon earn. 

!rtBtemenl 10!wo wime$3es in the preso~C(I of each<l\her (lr 1Qan altorney or an aUornay-ln·facL 

• IXImmunlcalion mads byyou as a donor dINIng a lerminalillnes~ 10 a phySician or aurgeon. 

• 01 document (oUnd on your PCISOI'i or !f!!ioUreffeol5. 

LEFT 
201 

i law; 
, or I\<In·driv~r klentlll<:alio"card, 

Prln'NamB,=I?;~~:iL6~':Y~:j;~"'''''''>T __ _ 

y 

(clr<lle) OFGVXR:ME::ZBJKW 

Dor Card EXp __ _ 

BOTH EYE~ RIGHr EYE 
201 <q~ 2011.(0 

CORR LENS __ WITH CORR LENS 

RENEWAL DUP/DC 

"'--cv 

" <IT 

" "' PV __ 

" 

OOS LICENSE>SURRENDI:REO? LICI"NSE ClASS __ 

3RO PART"I' COL 

DR"",,,!fi<T .;tooS- 0 00 Z-
MOSAFE."rY __ 

COMPUTeR CHECKS: COLIS X. POPS K 
TE"STREQtJIR~P:VISJON __ WRITTEN! 1: SKILL.....::r:-
INRmENTE.ST _____ _ 

::~~~~~:~T~ ~ ~ :t C_ EXAMINER 10 1~8 
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IN CIRCUIT COURT STATE OF SOUTH DAKOTA 
:SS 

COUNTY OF YANKTON FIRST JUDICIAL CIRCUIT 

JILL ROBINSON formerly known • ~ ~ 
as JILL ROBINSON-KUCHTA, " ." 

\f '0.' 'b Civ.10-242 

Plaintiff, : ,\ lU\1 

vs. ~.£9.. • D .~. VERDICT 
MICHELLE M. MITCHELL and ~F\ . . ~...... FORM 
CHELSEY A. EW AL T, II'rI .. II\<.Of CUU" . . ~ 

Defendants. • 
• 

We, the jury, duly impaneled in the above-entitled action and duly sworn to try the issues 
herein, find as follows: 

Chelsey Ewalt's usual place of residence on April 29, 2010 was (check only one): 

---i- Codington County 

__ Yankton County 

Dated this _I 1_ day of February, 2013. 
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App. 33



App. 34
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, 1 ~ 

1~ 

1~ 

If 

1( 

2( 

STATE OF SOUTH DAKOTA 

COONTY OF YANKTON 

) 
:SS 
) 

,I~ CIRCUIT COURT 

FIRST JUDICIAL CIRCUIT 

** ** * '/( ******** '/( '" ***** ** '* 'It *******,**,*:'*,*,*,~*,**** ****** **",*** "'It ~ * 
, . :"..' .~.~ .~/.,' , 

JILL ROBINSON, formerly known as :,: ~. 

JILL ROBINSON-KUCHTA, 

Plaintiff, 

vs • 

BEFORE: 

APPEARANCES: 

PROCEEDINGS: 

JURY TRIAL 

THE HONORABLE GLEN W,'ENG, 
Circuit Court Judge in ,and for the 
First Judicial Circuit, State of 
South Dakota, Yankton~,South Dakota. 

Me. "Wanda HoweY~E~~",',:,::: ; .. ,~'.'~ , 
Attorn'ey at :Law ;,<,:', '!', , : 

721 Douglas - Suite 101 
Yankton, South Dakota 57078 

Attorney for the ~lain~iff; 
, . 

MS. Jessica Lii:r:son ,','" ,', 
Attorney at' Law", ,'r 

P. O. Box 9579 
Rapid City, South Dakota 57701-9579 

Attorney for the Defendant. 

The ab<!lve-entit'led,;'mat,te'i;' commenced at 
9 o'clock a.' m, on th~ '1-1 :day of 
February, 2014, at the' Yankton County 
Courthouse, Yankton, South Dakota. 

, 
~,. . 

Dean Scnaefer ':~, ~ , 
Official Court l~epoiter 

Yankton, South Dakota 

, .. 

" 
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2~ 

2 

2~ 

E 

c 

A I just -- myself and another civil secretary, we 

Q 

A· 

Q 

A 

Q 

A. 

Q 

A 

Q 

A 

Q 

A 

Q 

check them in. 

Okay. And were you -- were you able to serve thof e , 

documents on Chelaey? 

They were not served a"t 

attempted. 

whe~ they first were 

Tell us about that first attempt? 

They went out for service and,~e just -- we log 

each -- each attempt that we go out to the address 

and at the given address by the -- by the party 

and we just try it. I mean, all we can do is try 

several times. 

Okay. And what happened in this case? 

We were unable to get her served. And 

And do you know why? 

They said ahe didn't live here. 

They said she didn't live here or she wasn't home' 

She wasn't home, didn't live here. 

Okay. Do you know who said ~he wasn't home? 

I do not. It's not -- just that's what was told 1 y 

the deputy that went out for service. 

That's reflected in your affi~ayit that you spoke 

with a female person? 

Correct. 

And do you know whether it was .Chelsey Ewalt? 

4 

, , 

,,' 
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2~ 

2~ 

2~ 

2! 

A 

Q 

A 

Q 

A 

Q 

A 

Q 

A 

I do not. 

When you -- did you call the address or the mom's 

phone number? 

We called the phone -- we called the phone and 5a'd 

that she was 1i ving in eodington County and she 

would be home and she would have her stop and pick 

papers up. 

Okay. And they said when she was home, that she 

would pick up those papers? 

Yes. 

Okay. And did that happen? 

It did not. 

Now, when was the first time t.liat you were advisel 

that she was in Co.dington .. County according to your 

records? 

It was I first learned it w~s like May, first 

part of May, May 14. 1 guess,thatls -- thatls wha1 

the deputy wrote on the papers saying: Goes to 

schoal -- lives and goes ·to Bchool in Watertown, 

South Dakota. 

MS. HOWEY - FOX: Thank you. Nothing furthe . ,. 

THE COURT: Ms. Larson? 

BY MS. LARSON: 

Q Good morning. Who delivered the papers to you? 

A Harmelink ~ Fox. 

5 
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Q 

A 

Q 

A 

And did you speak with the person who delivered tle 

papers? 

Yes, we talk to them when they come in. 

What instructions were'you given? 

They just -- they bring in papers with addreSses 

and once we go on that, we just check them in and 

that's the address we're given and the deputy goes 

out and attempts those. 

Q What address were you given? 

A We were' given 309 Meckling Street in Gayville. 

THE COURT; Can you make sure your 

microphone is on, Ms. Larson? 

MS. LARSON: Oh, there it is. 

THE COURT: Thank you. 

1: BY MS. LARSON: 

lE 

1~ 

1E 

1~ 

2( 

21 

2~ 

2.; 

2~ 

2! 

Q 

A 

Q 

A 

Q 

A 

Do you know if service was attempted at 309 

Meckling Street in Gayville? 

Yes, it was noted on 4-24 of '10, at 1956. 

Was it noted that no one in the Ewalt or Hofer 

family lived at the Gayville address anymore? 

It says residents have lived here for two years. 

Yeah, have lived here for' two "years. 

So were you made aware that the Gayville address 

was no longer the correct address for Chelsey Ewalt? 

That's when the deputy at the top of our notes, 
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Q 

A 

it's crossed out, so then we were given a new 

address of 600 East 13. 

Did you attempt service at that address? 

I believe they did. Thatls when we got -- got it 

back and said lives in Watertown and goea -- goes 0 

school there. 

MS. LARSON: Thank you. I have no further 

questions. 

THE COURT: Okay. Anything further, Ms. 

Howey-Fox? 

MS. HOWEY-FOX: No. 

THE COURT; You may step down. Is he 

released from his 5ubpoena? . 

MS. HOWEY-FOX: Yes. 

THE COURT: Thank you. 

(Witness leaves the st~rid) 

(End of requested partial transcript) 
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Wayne K. Swenson (605) 360-2379 

CondenseIt! 1M Jerry Jarvis 
Page 1 

Page 2 

INDEX OF EXlu'UNATloN 

2 BY NR. !'l1LLER: Page 'II :iI .... 

3 r,y !·lR. fIDELER: Page 22 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

2: 

22 

23 

2·~ 

25 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

!NDEX' OF EXHIBITS 

5y.hibi t Number :·larked 

" Copy of Civil 'tlorkshee t 

5 copy ot ld:t:iddvit 11 

6 copy of Jur-y Trdil Test.irnony 20 

Page 4 
STIPULATION 

It is stipulated and agreed by and between the 

above-named parties, through their attorneys of record, whose 

appearances have been hereinabove noted, that the deposition 

of Jerry Jarvis may be taken at this time and place, tbat is, 

at the James Law Offices, Yankton, Soutb Dakota, on the 2nd 

day of May, 2017, commencing at the hour of 10 :00 0' clock 

a.m.; said deposition taken before Wayne K. Swenson, a Notary 

Public within and for the State of South Dakota; said 

deposition taken for the purpose of discovery or for use at 

trial or for each of said purposes, and said deposition may 

be used for all purposes contemplated under the applicable 

Rules of Civil Procedure as if taken pursuant to written 

notice. Insofar as counsel are concerned, the objections, 

except as to the fonn of the question, may be reserved until 

the time of trial. 

JERRY JARVIS, 

called as a witness, being first duly sworn, deposed and 

said as follows: 

EXAIvllNATION BY MIt. FULLER: 

22 Q Would you state your name, please? 

23 A Jerry Jarvis. 

24 Q And, Jerry, what's your employment? 

25 A I work at Truxedo. 
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Page 21 

1 that she didn't live here, or don't you recall? 

2 A Going back to Exhibit 4, May 14th is when I learned that 

3 she lived in Watertown. 

4 Q If a law firm brings in a Summons and Complaint and 

5 tells you it has to be served right away because of the 

6 statute of limitations, is there anything special in 

7 writing that is entered on the fonn, Exhibit 4, or 

8 otherwise, that would tell the deputy you have to get 

9 this served right away? 

10 A I don't know. I do know we'd get papers from the clerk, 

11 there would be a due date on that, the deputy would 

12 write -- we'd write it up in the top comer when to try 

13 and get it served by. 

14 MR. FULLER: I'm about done. I just 

15 want to talk to Wanda a second. 

16 (At which time a recess was taken). 

17 Q Jerry, when you say that you check in the system for 

18 serving the papers, do you also pull up the driver's 

19 license of the person to be served? 

20 A No. Can I explain? 

Page 23 
I the certificate of service and your invoice upon the --

2 serving the Defendant, something to that effect? 

3 A Yes, there would be letters that would corne in with 

4 

5 

6 

papers. The attorneys would try and provide the most 

information on where that individual is staying so, I 
mean, we would attempt that address first. 

7 Q But they don't rely on you to research the Defendant's 

8 address? 

9 A No. 

10 Q Is it common to get -- well, strike that. 

11 If a lawyer were concerned about a statute of 

12 limitations issue or asks for your timely attention to 

13 do the service, is that something that's normally part 

14 

15 
16 
17 

of that enclosure letter? 

MR. l-LJLLER: I'm sorry, I didn't 

hear the question. Can you just ask it again, or have 

it read back? I didn't hear the last part. 

18 Q When an attorney provides a letter with the paperwork 

19 

20 
21 Q Sure. 21 

for a service process and there is a 

time-is-of-the-essence issue or, you know, is asking for 

you guys to put this at the top of the list, do they 

mention that in a letter, like, hey, the statutc of 

limitations falls on this date or real close, you know? 

22 A I didn't do that. Again, we check them in, they would 22 

23 go to Deputy Woodmancy, being the civil deputy. He 23 
24 would do follow-up research, he would come out and go to 24 
25 the Tcletype NCIC machine ncxt to me, and then that's 25 

A I don't remember. I mean, it's possible, but I don't 

remember. 

Page 22 
I when he would try and find information on them. So he 

2 did more research on trying to find individuals. 

3 Q The NCI Teletype machine, what's that? 

4 A It's a computerized system throughout the state, so it's 

5 basically the cOlmnunication to law enforcement. 

6 Warrants come across, we used it to -- we would use it 

7 to verify -- if we wcre holding somebody, we would send 

8 a Teletype saying, do you want this person held? It's 

9 just a way to communicate to different law enforcement 

10 agencies. 

11 Q All right. And would he have access to public 

12 inronnation -- I guess semi-public information about the 

13 driver's license? 

14 A Yes. 

15 Q All right. And that's one of the sources or resources 

16 that he can look to as far as serving the papers? 

17 A Yes. 

18 MR. FULLER: Okay. I think that's 

19 all the questions I have. 

20 MR. FIOELER: I do have just a 

21 couple. 

22 EXAMINA'IlON BY MR. FIOELER: 

23 Q When a lawyer normally or ordinarily delivers papers for 

24 process, do they give you an enclosure letter saying he 

25 was last known to reside at this address, please forward 

Wayne K. Swenson (605) 360-2379 

I Q 
2 A 
3 

4 
5 
6 
7 
8 
9 Q 

10 
II 

12 A 
13 

14 
15 
16 Q 
17 
18 
19 

20 A 
21 Q 
22 A 

23 
24 
25 

Page 24 
Not this letter, I'm saying generally? 

I don't know. I haven't read one forever. But, again, 

usually it's just addressed to the sheriff what papers 

need to be served, who needs to be served, and when the 

court date is. And, again, that court date would 

generally be put on our civil worksheet, Exhibit 4, to, 

you know, alert the deputy that, hey, we need to try and 

get this served by this day. 

And you're talking about custody matters or divorce, 

because there's end dates that that person has to be 

served so they know to be there on that date? 

Yes. 

MR. FIOELER: That's it. That's all 

I've got. 

EXAMINA'IlON BY MR. FULLER: 

When you get the papers and the lawyer's office gives 

you an address of the person to be served, as a matter 

of procedure Mr. Woodmancy also resorts to his resources 

with the NCI and the Teletype, correct? 

Yes. 

As a matter of procedure? 

That was procedure, yes. 

MR. FULLER: That's all the 

questions I have. 

MR.OEIBERT: Would you waive the 
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1 arc being served. That's all we enter. 
2 Q All right. I understand that's all you enter, but --
3 A The only infonnation I need to know to --
4 MR. DEIBERT: Let him finish his 
5 question. 

Page 13 

6 Q My question was, do you do anything beyond that, as far 
7 as reading the papers and learning what the papers are 
8 about? 
9 A No. 

10 Q And so when the papers -- how did the Summons and 
11 Complaint come into the sheriff's department? 
12 A They were dropped off. 
13 Q Okay. Did -- were they dropped off with you or dropped 
14 off with somebody else? 
15 A I don't remember. 
16 Q But, in any event, somehow they got there, right? 
17 A Yes. 
18 Q And did you talk to anybody in the sheriff's department 
19 as to who brought the papers in and what the 
20 instructions were? 

21 A r don't know. We get lots of papers in during the day. 
22 

23 

Attorneys, clerk of courts, state's attorney are coming 
in every day bringing in papers so --

Page 15 
1 Q Who did? 

2 A It looks like Deputy 7IJ and 71K. I don't recall who 
3 the Deputy 711 was at the time. 
4 Q So looking at Exhibit 4, the worksheet, what do you --
5 did you enter any information into Deposition Exhibit 4, 

6 the civil worksheet? 

7 A I put 5-14-2010 faxed to Codington County for servicc. 
8 Q And this is under civil notes, correct? 
9 A Yes. 

10 Q And the first entry is 4-24-10, correct? 
II A Yes. 
12 Q 

13 A 

At 1956. That's what time? 
I don't know military time. 9:56? I don't know. 

14 

15 A Add 12'1. 
16 

17 A Oh. 

MR. DEIBERT: Add 12. 

MR. DEIBERT: Twenty-one. 

18 Q So that's when the papers came in, or that's when he 
19 went out and tried to serve them? 
20 A That's when the deputy attempted service. 
21 Q Okay. And could you read the rest of that line? 
22 A Residents havc, boy, lived, maybe, two years, seven-one 
23 1. 

24 Q So what you're telling me is you don't remember talking 24 Q And so what docs that mean? 
25 to anybody from Wanda Fox's office about the papers, but 25 A That the deputy attempted it, and whoever lived there 

Page 14 
1 somebody else in the department could have talked to 
2 somebody? 
3 A Yes. 
4 Q And then in Paragraph 7 of your affidavit, Exhibit 5, 
5 you state that, when Defendant Ewalt did not come to the 
6 Yankton County Sheriff's Office with the week, your 
7 amant spoke with Defendant Ewalt, who indicated that 
8 she was in Watertown, correct? 
9 A Yes. 

10 Q And so did you call her or did she call you or what? 
11 A I remember talking to either her mom or dad who said she 
12 was living in Watertown, and that's when I -- I learned 
13 on the 14th, when it was stated on the civil worksheet, 
14 that she was living in Watertown, possibly going to 
15 school. 
16 Q So up until May 14 -- you said the 14th. We're talking 
17 about May 14? 
18 A May 14th, 2010. 
19 Q So up to May 14 you didn't know she was living in 
20 Watertown? 
21 A No. 
22 Q Did you assume she was living in Yankton County? 
23 A Yes. 
24 Q Did you actually attempt the service of the papers? 

25 A No. 

Wayne K. Swenson (605) 360-2379 

1 

2 

3 Q 

4 

5 A 

6 Q 

7 A 

8 Q 

9 A 

10 Q 

11 

12 

13 A 

14 Q 

15 A 

16 Q 

17 

18 A 

19 Q 

20 

21 A 

22 Q 

23 A 

24 Q 

25 

Page 16 
has lived there for two years and it wasn't, it wasn't 
Chelsea Ewalt, is what I gather from it. 
Okay. Did you ever talk to this deputy about what he 
did and what this line meant? 
No. 
And right now you don't know who that is? 
No. 
But the sheriff's department would know, right? 
Yes. 
And so the second line is 5-14-10, lives in Watertown 
and goes to school there, and what's that number after 
that? 
That's seven-one K. 
That's the same deputy as --
That's a new deputy. That's Deputy Klimisch, I believe. 
All right. And the previous line, that's seven-one 
what? 
Seven-one 1. 
Okay. And so Deputy Klimisch, on 5-14-2010, apparently 
spoke to somebody? 
Yes. 
Who did he speak to, to your knowledge? 
I don't know. 

Okay. And so how did it come to your attention, causing 
you to write the next line? 
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1 A I remember talking to Chelsey, I don't know where the 

2 number come from, I don't know if the 661-3525 is her 

3 number, but somehow I got ahold of Chelsey and she said 
4 

5 

6 

7 

8 

9 Q 
10 

II 

12 

13 

14 

15 A 

16 

17 Q 

she was going to school in Watertown, so I called the 

Codington County Sheriff, asked them if they would serve 

papers for us, I faxed them up there, and that's all I 
did, I -- after we fax it, it goes to that county for 

service. 

So the papers come in, at least according to Exhibit 4, 
on April 24. Do you or the department do anything to 

track this? In other words, okay, come in on the 24th. 
On the 25th or the 26th do you check to see if the 

papers are served or they aren't served or what's going 

on? 
Sergeant Woodmancy took care of that. He was always 
following up civil papers. 

All right. And that's his job, or part of his job? 

Page 19 
1 Q So after you realized that she was going to school in 

2 Watertown, learning that on May 14. did you have any 

3 contact with Wanda Howey-Fox's office or Wanda herself? 

4 A I -- the most I would have done is said that she was 

5 going to schooling in Watertown. and we faxed them up 

6 there. 

7 Q So you did have contact with her? 

8 A I would say yes, because that's generally the 

9 procedure. If we get a paper, we just call and say --

lO if they call and ask for an update we just say, so and 

II so was served, so and so was not served, or the outcome 

12 of the civil paper. 

13 Q Do you remember that, or are you saying that's the 

14 general procedure? 

15 A I don't remember. But general procedure. I don't recall 

16 it being in the book. This is generally the -. what the 

17 al10rney or the clc..:rk of courts get back as .. instead 

18 A I believe, yes. 18 of the civil paper it's the return of service. 

19 Q Do you know if there was any follow-up on these papers 19 MR. DEIBERT: Let the record show 

the witness was referring to Exhibit, what is it, 5? 20 from April 24 until May 14? 20 

21 A I do not. 
22 Q And in the upper part of Exhibit 4 there is a heading, 

23 relumed unserved for the following reason, and then, 
24 livcs and goes to school in Watertown. Who wrote that? 

25 A Sergeant Woodmancy, Scot Woodmancy. 

Page 18 
I Q All right. You know, if an attorney's office brings in 

2 a SUl1unons and Complaint and tells your people, you know, 

3 this has to be served by a certain date because of the 

4 statute of limitations, how do you handle that? 

5 MR. DElBERT: Object to the form of 

6 the question. Calls for speculation, conjecture. You 

7 can answer. Do you want to have the question read back? 

8 A Yes, please. 

9 (At which time the question refl:rred to was read baek by 

I 0 the court reporter). 

11 A Again, they're checked in, and then myself or, I 

12 believe, him _. or if it was just me it was just me, 

13 then -- it was just me. I would check them in, and then 

14 I would hand this to Sergeant Woodmancy. or one of the 

15 other deputies, so they could go out and attempt 

16 service. 

17 Q And whether you handed it to Deputy Woodmancy, or 

18 another deputy, to serve, I mean, would you explain to 

J 9 them, we're dealing with a statute of limitations here 

20 and we've got to get it served within a certain period 

21 of time? 

22 A I would say this just needs to be served right away, as 

23 soon as we can. I mean --

24 Q Do you know whether you did that in this instance? 

25 A r don't know. 

Wayne K. Swenson (605) 360-2379 

21 A Exhibit 4. Yeah, it would say return of service, and 

22 then the box marked was returned unserved for the 

23 following reason. 

24 Q I'm going to show this to you, Mr. Jarvis, but I wanted 

25 to read .. I'm looking at the transcript of your 

I 

2 

3 

4 

5 

6 

7 

8 

9 

10 

II 

12 Q 
13 

14 

15 A 

16 Q 
17 

18 

19 
20 
21 

22 

23 

24 

25 

testimony at trial and --

MR. FULLER: Do you have an extra 

copy, Doug? Or I can give him one. 
MR. DEIBERT: I think mine's marked 

up. 
MR. FlDELER: What do you want, 

Bill? 
MR. DEIBERT: Mr. Jarvis's trial 

testimony. 
(Deposition Exhibit Number 6 was marked for 

identification by the court reporter). 

Page 20 

I'll show you Exhibit 6, which is a copy of your trial 
testimony. That's something you reviewed in preparation 
for your deposition, right? 

Yes. 
Tuming to Page 4, you were -- starting at Line 13, you 

were asked the question, and what happened in this 
case? Answer, we were unable to get her served. And-
question, and do you know why? Answer, they said she 

didn't live here. Question, they said she didn't live 
here or she wasn't home? Answer, she wasn't home, 
didn't live here. Question, do you know who said she 

wasn't home? Answer, I do not. It's not -- just that's 

what was told by the deputy that went out for service. 

When did you learn that apparently the deputy was told 
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Appellee Yankton County, by counsel of record, joins in the Supplemental Brief 

submitted by Appellees Harmelink, Fox & Ravnsborg Law Office and Wanda L. Howey-
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full paragraph, starting at the bottom of page 1 of Appellee Harmelink, Fox & Ravnsborg 

Law Office and Wanda L. Howey-Fox's Supplemental Brief, and continuing at page 2. 

YCSO does not waive the right to oppose such claimed facts, should there be a trial of 

this action. 
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including but not limited to the argument beginning at the second paragraph of page 6, 
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Dated at Sioux Falls, South Dakota, this -1.ji day of November, 2018 . 

CADWELL SANFORD DEIBERT & GARRY LLP 

u s M. De' rt 
East 101

h Street - Suite 200 
Sioux Falls, SD 57104 
(605) 336-0828 
ddeibert@cadlaw.com 

-3-



CERTIFICATE OF SERVICE 

I hereby certify that on this day I electronically filed the foregoing Appellee 
Yankton County, South Dakota's Joinder in Appellees Harmelink, Fox & Ravnsborg Law 
Office and Wanda L. Howey-Fox's Supplemental Brief with the Clerk of Court at 
SCClerkBriefs@ujs.state.sd.us pursuant to Rule 13-11 and served by e-mail to the 
following: 

Casey W. Fideler 
CHRISTOPHERSON, ANDERSON, 
PAULSON & FIDELER, LLP 
509 S. Dakota Avenue 
Sioux Falls, SD 57104 
(605) 336-1030 
casey@capflaw.com 

William Fuller 
Molly Beck 
FULLER & WILLIAMSON, LLP 
7521 S. Louise Avenue 
Sioux Falls, SD 57108 
(605) 333-0003 
bfuller@fullerandwilliamson.com 
mbeck@fullerandwilliamson.com 

this -1Jday of November, 2018. 

-4-

Robert J. Rohl 
JOHNSON EIESLAND 
LAW OFFICES, PC 
4020 Jackson Boulevard, Suite 1 
Rapid City, SD 57702 
(605) 348-7300 
rjr@johnsoneiesland.com 



The undersigned further certifies that the original and two (2) copies of the 
foregoing Appellee Yankton County, South Dakota's Joinder in Appellees Harmelink, 
Fox & Ravnsborg Law Office and Wanda L. Howey-Fox's Supplemental Brief were 
mailed to: 

Shirley Jameson-Ferge! 
Clerk of the Supreme Court 
State Capitol Building 
500 East Capitol A venue 
Pierre, SD 57501-5070 

by U.S. Mail, postage prepaid, this _if- day of November, 2018. 

CADWELL SANFORD DEIBERT & GARRY LLP 

By~ o as M. Dei OE:StlOt:s= -Suite 200 
Sioux Falls, SD 57104 
(605) 336-0828 
ddeibert@cadlaw.com 

-5-



 

 

IN THE SUPREME COURT 

STATE OF SOUTH DAKOTA 

__________________________ 

 

No. 28429 

__________________________ 

 

JILL ROBINSON-PODOLL f/k/a JILL ROBINSON-KUCHTA, 

          Plaintiff /Appellant, 

 

vs. 

 

HARMELINK, FOX & RAVNSBORG LAW OFFICE and WANDA L. HOWEY-FOX, 

          Defendants, Third-Party Plaintiffs/Appellees, 

  

vs. 

 

YANKTON COUNTY, SOUTH DAKOTA, 

Third-Party Defendant/Appellee. 

___________________________________ 

 

Appeal from the Circuit Court 

First Judicial Circuit 

Yankton County, South Dakota 

___________________________________ 

 

The Honorable John Pekas 

___________________________________ 

 

APPELLANT’S SUPPLEMENTAL REPLY BRIEF  

___________________________________ 

 

Attorneys for Appellant 

 

Casey W. Fideler 

Christopherson, Anderson, Paulson & Fideler, LLP. 

509 S. Dakota Avenue 

Sioux Falls, SD 57104 

(605) 336-1030 

casey@capflaw.com 

 

 

Robert J. Rohl 

Johnson Eiesland Law Offices, PC  

4020 Jackson Boulevard, Suite 1 

Rapid City, SD 57702 

(605) 348-7300 

rjr@johnsoneiesland.com 

 

 

 

 



 

 

 

  

 

Attorneys for Appellees: 

 

William Fuller 

Fuller & Williamson, LLP 

7521 South Louise Avenue 

Sioux Falls, SD 57108 

(605) 333-0003 

bfuller@fullerandwilliamson.com  

 

Attorneys for Defendants/Third-Party  

Plaintiffs, Harmelink, Fox & Ravnsborg  

Law Office and Wanda L. Howey-Fox 

 

 

Douglas M. Deibert 

Cadwell, Sanford, Deibert & Garry, LLP 

200 E 10th Street, Ste 200 

Sioux Falls, SD 57101 

(605) 336-0828 

ddeibert@cadlaw.com  

 

Attorneys for Third-Party Defendant 

Yankton County, South Dakota 

__________________________________ 

 

Notice of Appeal filed October 24, 2017 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 



i 

 

TABLE OF CONTENTS 

 

TABLE OF CONTENTS ………………………………………………………...……… i  

TABLE OF AUTHORITIES …………………………………………………….……... ii 

ARGUMENT………………………………….………………………………………….1  

 

I. Allowing Defendant Howey-Fox to prohibit Robinson from using ABA Formal 

Opinion 481 because it did not exist at the time of the alleged negligent conduct 

would be unjust, prejudicial, and defeat the judicial machinery, because Defendant 

Howey-Fox advanced the exact same argument in the lower court, which was 

ultimately judicially accepted, adopted, and utilized as the basis for the court 

granting the Defendant’s Motion For Summary Judgment……………………… 1 

 

II. Defendant Howey-Fox had a duty to disclose her material error because her 

personal interests in avoiding a potential malpractice suit tainted her ability to 

perform the fiduciary duties owed to Robinson in pursuing and protecting her best 

interests..........................................………............................................................. 2 

 

III. The Leonard v. Dorsey & Whitney LLP, 553 F.3d 609 (8th Cir. 2009) case 

thoroughly briefed and cited in Defendant Howey-Fox’s Supplemental Brief is 

distinguishable from the current case……….…………………………………….6 

 

IV. Because this Court denied Appellees’ Motion to Strike Appellant’s Reply Brief and 

Motion For Permission to File Brief in Response any references or cites to the 

related documents should be stricken as they are not part of the record………….7 

 

V. Defendant Howey-Fox admits in her Supplemental Brief that the statute of repose 

commenced on April 29, 2013……………………………………………………9 

 

CONCLUSION ...................................................................................................................9 

 

CERTIFICATE OF COMPLIANCE…………………………………………………….12 

 

CERTIFICATE OF SERVICE………………………………………………………......12 

 

 

 

 

 

 

 

 

 

 

https://www.westlaw.com/Document/I67eedf03e31111ddb6a3a099756c05b7/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0


ii 

 

TABLE OF AUTHORITIES 

 

Cases Page(s) 

  

Behrens v. Wedmore, 2005 S.D. 79, 698 N.W.2d 555........................................... 3 

  

Chem-Age Industries, Inc. v. Glover, 2002 S.D. 122, 652 N.W.2d 756................. 3 

  

Himrich v. Carpenter, 1997 S.D. 116, 596 N.W.2d 568........................................ 3 

  

In re Discipline of Ortner, 2005 S.D. 83................................................................. 10 

  

Leonard v. Dorsey & Whitney LLP, 553 F.3d 609, 629 (8th Cir. 2009).............. 6,7,8 

  

Pitt-Hart v. Sanford USD Medical Center, 2016 S.D. 33, 878 N.W.2d 406…… 1 

  

 

 

Secondary Sources                                                                                                   Page(s) 

  

ABA Comm. on Ethics and Prof'l Responsibility, Formal Op. 481, A 

Lawyer’s Duty to Inform a Current or Former Client of the Lawyer’s Material 

Error (April 17, 2018)........................................................................................ 1,2, 

  

2015 N.C. State Bar Formal Op. 4, 2015 WL 5927498.................................... 2 

  

Restatement (Third) of The Law Governing Lawyers § 20, cmt. c (2000)........ 7 

  

 

  

Statutes Page(s) 

  

SDCL § 15-2-14.2............................................................................................... 2 

  

Rules of Professional Conduct Page(s) 

  

ABA Model Rule of Prof’l Conduct R. 1.4.................................................... 2 

  

SD Rule of Prof’l Conduct R. 1.4....................................................................... 2,4 

  

SD Rule of Prof’l Conduct R. 1.7................................................................... 3 

  

https://www.westlaw.com/Document/I4dc741f60a7011dab072a248d584787d/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/I55c241c7ff2411d9b386b232635db992/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/I988452f8ff4711d99439b076ef9ec4de/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/I9cc0cc7304df11dab386b232635db992/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/I67eedf03e31111ddb6a3a099756c05b7/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_506_629
https://www.westlaw.com/Document/If4fc775a02ae11e6a795ac035416da91/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/I4301382c71b511e598dc8b09b4f043e0/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/Ieee17e8fdc6111e28a48c0d45341c37f/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/N6910AA000A3011DCBEF3CE174052014B/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0


1 

 

ARGUMENT   

 I. Allowing Defendant Howey-Fox to prohibit Robinson from using ABA 

Formal Opinion 481 because it did not exist at the time of the alleged 

negligent conduct would be unjust, prejudicial, and defeat the judicial 

machinery, because Defendant Howey-Fox advanced the exact same 

argument in the lower court, which was ultimately judicially accepted, 

adopted, and utilized as the basis for the court granting the Defendant’s 

Motion For Summary Judgment.   

 

 Defendant Howey-Fox claims that Robinson cannot avail herself of the American Bar 

Association's Standing Committee on Ethics and Professional Responsibility, Formal 

Opinion 481, issued on April 17, 2018 because “[this] April 2018 opinion was issued 

years after the conduct at issue occurred and, therefore, the opinion is not applicable to 

the attorney-client relationship between Howey-Fox and Robinson.” See, Appellee’s 

Supplemental Brief, P.3. 

Defendant Howey-Fox’s brief in support of her motion for summary judgment in the 

lower court asserted  that this Court’s holding in Pitt-Hart v. Sanford USD Medical Center, 

2016 S.D. 33, 878 N.W.2d 406, decided on April 13, 2016 was applicable and outcome 

determinative in our case. (S.R. 53)  However, this case was filed on January 27, 2016, 

which is almost three months before this Court handed down the Pitt-Hart decision.  

However, Defendant Howey-Fox waited fifteen months until depositions were 

completed before serving her motion to file an amended answer asserting the affirmative 

defense of “statute of repose.” (S.R. 50). During that hearing, Defendant Howey-Fox’s 

counsel admitted that he purposely did not plead the statute of limitations as an affirmative 

defense because at the time of filing his answer, the continuous representation doctrine 

applied and tolled the statute rendering the defense inapplicable to the case. 

https://www.westlaw.com/Document/If4fc775a02ae11e6a795ac035416da91/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/If4fc775a02ae11e6a795ac035416da91/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
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Now, when the new law offered by Robinson is unfavorable to her position, Defendant 

Howey-Fox claims that because the law did not exist during the time period complained of it 

is not applicable or relevant to the underlying attorney-client relationship. 

 Defendant Howey-Fox’s then claims that the three-year legal malpractice statute 

of limitation set forth in SDCL § 15-2-14.2 mandated that Robinson was required to bring 

her malpractice action by April 29, 2013. According to Defendant Howey-Fox’s 

testimony and admissions, she took the legal position that the statute of limitations ran 

on June 29, 2010, which is inconsistent with the position that she is currently trying to 

advance before this Court. 

II. Defendant Howey-Fox had a duty to disclose her material error because 

her personal interests in avoiding a potential malpractice suit tainted her 

ability to perform the fiduciary duties owed to Robinson in pursuing and 

protecting her best interests.  

 

An attorney has an ethical duty to disclose to a current client material 

malpractice/error committed during representation.  Whether a lawyer must inform a 

current client of malpractice depends only on whether the error is material.  “Malpractice 

errors exist along a continuum. “ABA Comm. on Ethics and Prof'l Responsibility, Formal 

Op. 481, A Lawyer's Duty to Inform a Current or Former Client of the Lawyer's Material 

Error (April 17, 2018).  In that continuum, missing a statute of limitations has been ruled 

at the far end of materiality because it prejudices the client's rights or claims.  Id. at 3, ¶ 3 

(citing 2015 N.C. State Bar Formal Op. 4, 2015 WL 5927498, at *2).     

ABA Ethic’s Commission, Model Rule 1.4(b) places an obligation on attorneys to 

“explain a matter to the extent reasonably necessary to permit the client to make an 

informed decision regarding the representation.” SD Rule of Professional Conduct 1.4(b) 

places the same obligation on attorneys.  Defendant Howey-Fox had a professional and 

https://www.westlaw.com/Document/N6910AA000A3011DCBEF3CE174052014B/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
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ethical obligation along with legal duties to inform her client, Robinson, of the material 

error and potential consequences.  Defendant Howey-Fox abused her position, as 

Robinson’s attorney and fiduciary, to improperly influence Robinson into unknowingly 

assuming needless risk through her actions in withholding essential information.  

Robinson's ability to pursue a viable cause of action and meaningful recovery was placed 

in an inferior position to that of Defendant Howey-Fox's personal interest in avoiding 

malpractice.   

SD Rule of Professional Conduct 1.7(2). Conflict of Interest: Current Clients  

(a) Except as provided by paragraph (b), a lawyer shall not represent a client if the 

representation involves a concurrent conflict of interest. A concurrent conflict of interest 

exists if: (2) there is a significant risk that the representation of one or more clients will 

be materially limited… by a personal interest of the lawyer. (emphasis added). 

 Negligent conduct of a lawyer in her representation of a client can give rise to a 

separate tort claim for breach of fiduciary duty. How breach of fiduciary duty claims 

coincide with violations of professional conduct rules was described by this Court as:  

Unlike the disciplinary rules regarding negligent conduct, the ethics rules 

concerning the fiduciary obligations commonly are cited by the courts in 

civil damage actions regarding the propriety of the attorney's conduct.  One 

reason for this difference in usage is that the disciplinary rules concerning 

the fiduciary obligations often are reasonably accurate statements of the 

commons law.... Behrens v. Wedmore, 2005 S.D. 79, ¶ 51. 

 

This Court has held that both legal malpractice and breach of fiduciary duty 

claims can be brought as separate causes of action in a single legal malpractice suit and 

stem from the same negligent attorney conduct. A fiduciary relationship arises from the 

attorney-client relationship.  Chem-Age Industries, Inc. v. Glover, 2002 S.D. 122,  ¶ 36 

(citing Himrich v. Carpenter, 1997 S.D. 116, ¶ 13).  Defendant Howey-Fox breached her 

https://www.westlaw.com/Document/I4dc741f60a7011dab072a248d584787d/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/I55c241c7ff2411d9b386b232635db992/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
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duty of undivided loyalty by withholding material information that Robinson required 

before she could validly obtain informed to her proposed litigation strategy.   As part of a 

lawyer’s legal/fiduciary duty to keep a client reasonably informed about the status of a 

matter, a lawyer should fully and promptly inform the client of significant developments, 

including those developments resulting from the lawyer’s own errors. (SD Rule of 

Professional Conduct 1.4(b)).   

SD Rule of Professional Conduct 1.4(a) applies where a lawyer may have erred in 

the course of a current client's representation.  The Rule requires a lawyer to promptly 

inform a client of any decision or circumstance with respect to which the client’s 

informed consent may be required.  Rule 1.4(a)(2) requires a lawyer to “reasonably 

consult with the client about the means by which the client’s objectives are to be 

accomplished.” Rule 1.4(b) requires a lawyer to “explain a matter to the extent 

reasonably necessary to permit the client to make informed decisions regarding the 

representation.” A lawyer may not withhold information from a client to serve the 

lawyer's own interests or convenience. SD Rule of Professional Conduct 1.4 cmt. 5 

(stating “the client should have sufficient information to participate intelligently in 

decisions concerning the objectives of the representation and the means by which they 

are to be pursued”).  

 Robinson satisfies every element required to establish a breach of fiduciary duty 

claim against Defendant Howey-Fox and should be afforded her day in court to seek legal 

redress for the wrongs commit against her. Defendant Howey-Fox’s continued negligent 

representation was directly intertwined with her intentional withholding of information 

material to her representation of Robinson and inability to maintain an absolute duty of 



5 

 

loyalty to her client by protecting Robinson’s best interests. Defendant Howey-Fox never 

informed Robinson about the benefits, risks, and consequences of pursuing an appeal and 

trial on residency at the expense of sacrificing any potential legal malpractice claim 

Robinson had against Defendant Howey-Fox in the process.   

Defendant Howey-Fox knew or reasonably should have known, that at this point, 

her and Robinson’s interests divested as she had an inseparable personal interest in 

ensuring that Robinson did not file a legal malpractice suit against her, which is an 

obvious conflict of interest Defendant Howey-Fox's personal interest in attempting to 

limit malpractice liability tainted her judgment and caused her to unilaterally adopt a 

litigation strategy that was beneficial to one person, attorney Howey-Fox. it is hard to 

digest the allegation that sacrificing Robinson’s malpractice claim was Defendant 

Howey-Fox's attempt to protect Robinson’s best interests.  

However, instead of disclosing the material malpractice and advising Robinson 

that it would be in her best interests to seek an opinion from outside counsel, Defendant 

Howey-Fox individually decided which litigation strategy she would advance with zero 

input from Robinson. This exposed Robinson to unnecessary hazards of litigation without 

her ever receiving any explanation about the risks and benefits of the litigation strategy 

chosen by Defendant Howey-Fox. Robinson needed this information before she was able 

to give informed consent to proceed down the legal turnpike chosen exclusively by 

Defendant Howey-Fox. Defendant Howey-Fox also spins her attempts to shift the legal 

liability for Robinson’s loss onto the Yankton County Sheriff’s Department by 

substituting them for Ewalt, as further evidence of ingenious legal work and zealous 

advocacy by Defendant Howey-Fox on Robinson’s behalf.  
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Defendant Howey-Fox’s final efforts to conceal her material error and prevent 

Robinson from discovering that Defendant Howey-Fox’s true intentions in choosing this 

litigation strategy were not pure, genuine, or client driven but personally motivated by 

Defendant Howey-Fox’s desire to come up with a scheme to conceal her material 

malpractice error long enough for the statute of limitations to expire on any underlying 

legal malpractice claim.   

Once that happened, Defendant Howey-Fox would drop the case like yesterday’s 

mail and coincidentally that is exactly how things ended for Robinson. Defendant 

Howey-Fox believed that she had successfully defeated Robinson’s right to bring a 

malpractice claim against her by eating up the statutory limitations period during the 

appeal, subsequent jury trial, motion to substitute parties, and lastly instilling a false 

sense of hope in Robinson by claiming that she was filing a suit against the county. 

III. The Leonard v. Dorsey & Whitney LLP, 553 F.3d 609 (8th Cir. 2009) case 

thoroughly briefed and cited in Defendant Howey-Fox’s Supplemental 

Brief is distinguishable from the current case. 

 

Leonard v. Dorsey & Whitney LLP was a case that originated in Minnesota and 

the 8th Circuit Court of Appeals applied Minnesota law to the facts of the case. The case 

did not involve attorney neglect rising anywhere near the drastic and material error when 

a lawyer fails to serve a defendant with the statutory limitations period. Rather, the case 

involved an attorney error by processing a loan transaction without first obtaining 

approval from the client. Id. at 630. The 8th Circuit also looked at the participation 

agreement and interpreted its language ultimately holding that “the language of the 

participation agreement effectively negated the plaintiff’s justifiable reliance on Dorsey’s 

representations.   Under Minnesota law, negligent legal advice does not give rise to a 

https://www.westlaw.com/Document/I67eedf03e31111ddb6a3a099756c05b7/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
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claim for legal malpractice until the client suffers damages as a result. Leonard, 553 F.3d 

at 630. The Court ultimately determined that the client could only be damaged if they 

defaulted on the loans and the documents proved to be unenforceable. Since neither of 

these two occurrences ever happened the client was not damaged and there was no 

substantial risk that the law firm’s interests were adverse to those of the client in 

subsequent litigation. Id.  

Defendant Howey-Fox’s supplemental brief fails to mention that two paragraphs 

earlier in the Leonard v. Dorsey & Whitney LLP opinion the Court states:  

A classic example of a duty to advise a client of potential malpractice is a 

lawyer who fails to file a lawsuit for a client within the limitations period. 

See Restatement (Third) of The Law Governing Lawyers §20, cmt. c 

(2000). The Restatement classifies this duty as part of the duty to keep the 

client reasonably informed but mentions “the resulting conflict of interest 

that may require the lawyer to withdraw.” Id. at 629. (emphasis added). 

 

According to the Leonard v. Dorsey & Whitney LLP, Court, the underlying facts 

of our case where an attorney fails to file a lawsuit within the limitations period is a 

“classic example” of when an attorney has a duty to advise a client of her potential 

malpractice. Robinson also respectfully disagrees with Defendant Howey-Fox’s claim 

that once Attorney Fox let the statute of limitations expire on Robinson’s claim 

“Robinson’s and Howey-Fox’s interests were aligned.” See, Appellee’s Supplemental 

Brief, P.7. According to the Restatement, jurisdictional precedent, and other legal 

authority, this is the point where the lawyer’s interests and the client’s interests divest to 

such a degree that mandatory disclosure is required by the offending attorney. 

IV. Because this Court denied Appellees’ Motion to Strike Appellant’s Reply 

Brief and Motion For Permission to File Brief in Response any references 

or cites to the related documents should be stricken as they are not part 

of the record. 
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Defendant Howey-Fox’s Supplemental Brief cites and quotes portions of text from 

the Motion to Strike Appellant’s Reply Brief filed by the Appellees and corresponding 

briefs, which was denied by this Court. There are quotes in the body of the brief and also 

in some footnotes.1 In footnote 5,  Defendant Howey-Fox cites to Appellant’s Brief in 

Opposition to Appellees’ Motion to Strike Appellant’s Reply Brief claiming that 

Robinson argues she was unable to raise the issue or advance the legal theory to the 

circuit court because the authority “did not yet exist” but Leonard v. Dorsey & Whitney 

LLP, 553 F.3d 609 (8th Cir. 2009) “was in existence for years before Robinson 

commenced her action against Howey-Fox.”  

 Robinson agrees that the Leonard case has existed since 2009 but does not see 

how a Minnesota case, applying Minnesota law, that eventually made it to the 8th Circuit 

Court of Appeals would be authoritative or hold any precedential weight to bind a South 

Dakota Circuit Court. But if Robinson’s counsel should have known about the  Leonard 

case does the same not go for Attorney Howey-Fox as the case existed when she allowed 

the statute of limitations to expire and the case specifically holds that such a material 

error commit by an attorney requires disclosure of the malpractice to the client.2  

                                              
1 Upon receiving this Court’s Order denying the Appellee’s Motions, Counsel for 

Robinson called the SDSC Clerk’s office and asked if there was anything that he needed 

to file or do to ensure that the brief attached as an exhibit to the Appellee’s Motion For 

Permission to Reply to Appellant’s Brief in Opposition was not part of the record. 

Counsel for Robinson was informed that because the Motions were denied nothing filed 

related to those motions was part of the record and I need not do anything.   
 

2 In the last paragraph of every section in Defendant Howey-Fox’s Supplemental Brief 

she takes the position that “[t]he argument is, therefore, not properly before this Court. 

This Court has, on countless occasions, held that arguments raised for the first time on 

appeal are waived and will not be addressed or considered. Robinson is not going to 

respond to those allegations other than to say when the South Dakota Supreme Court tells 

an attorney to brief seven issues, he briefs those seven issues. 

https://www.westlaw.com/Document/I67eedf03e31111ddb6a3a099756c05b7/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/I67eedf03e31111ddb6a3a099756c05b7/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/I67eedf03e31111ddb6a3a099756c05b7/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
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V. Defendant Howey-Fox Admits in Her Supplemental Brief That the Statute 

of Repose Commenced on April 29, 2013.  
 

On page nine (9) of Appellees’ Supplemental Brief she states “[a]nd moreover, the 

statute of repose commenced on April 29, 2013, as addressed herein. Robinson’s claims 

remain time-barred.” Accepting Defendant Howey-Fox’s admission or concession, 

establishes that Robinson’s claims are timely  not time-barred. Robinson filed her 

Complaint on Jan 27, 2016, which would make it timely filed with two months remaining 

on the statute of repose.  

CONCLUSION 

Accepting the trial court’s decision equates to Attorney Howey-Fox receiving a 

professional achievement award for her willful, wrongful, and repeated violations of the 

very delicate, exacting, purely personal, and confidential character at the foundation of 

the attorney client relationship, which mandates the highest level of fidelity and utmost 

good faith.   

 This is a pivotal case in determining the future landscape of legal malpractice 

precedent and ideal opportunity for this Court to put South Dakota at the tip of the spear 

in protecting its citizens through concentrated efforts in policing our own.  An opinion 

cautioning practicing attorneys that if they chose to engage in conduct such as that 

engaged in by Defendant Howey-Fox, they do so at their own peril, because allowing 

attorneys to take advantage of their clients for personal gain will never be tolerated, let 

alone adopted as the applicable standard of care in legal malpractice actions.  

Accepting the standard advanced by Defendant Howey-Fox, would not only be 

condoning but promoting attorney conduct intended to fraudulently conceal their material 

errors commit while representing a client, just long enough for the statute to expire. This 
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Court should seize this opportunity to establish a standard that forbids and discourages 

practicing attorneys from engaging in similar future attorney misconduct.      

 Analyzing the risks and benefits that each party is exposed to under the “Howey-

Fox representation strategy” compared to the “independent counsel strategy” clearly 

identifies the conflict of interest and undisputable breach of fiduciary duty.  Defendant 

Howey-Fox, and future similarly situated attorneys, will be incentivized to put their own 

personal interests or gain ahead of their loyalties and duty of utmost good faith owed to 

their client. It was not only foreseeable but inevitable that Robinson would suffer the 

ultimate prejudice and loss of her legal claim employing the “Howey-Fox representation 

strategy.” 

 It is necessary for the Court to implement a jurisprudential standard that does not 

reward attorneys for putting their own interests before that of their clients.  It is also 

necessary for the Court to issue a decision that does not provides slippery attorneys with 

a roadmap on “how to get away with malpractice - deceive your client.” South Dakota 

lawyers should take pride in being judged against a standard that is client centered and 

strive to exceed that standard daily to restore the public's trust and confidence in our 

profession. Implementing a standard that rewards attorney deception and misconduct to 

conceal and foreclose a person’s only opportunity in receiving legal recourse against a 

deceiving attorney does not advance this Court’s statement that “preservation of trust in 

the legal professional is essential.” In re Discipline of Ortner, 2005 S.D. 83, ¶ 27. “Only 

by providing high quality lawyering can the integrity of the legal profession remain 

inveterate and the confidence of the public and the Bar remain strong.” Id.  The best 

option to prevent and discourage attorney’s from engaging in similar misconduct in the 

https://www.westlaw.com/Document/I9cc0cc7304df11dab386b232635db992/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/I9cc0cc7304df11dab386b232635db992/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
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Robert J. Rohl 

future is to mandate and promote a lawyer’s duty of disclosure when they commit a 

material error.        

 Defendant Howey-Fox breached her fiduciary and legal duties owed Robinson by 

willfully concealing her alleged error and failing to disclose the material error to her 

client. Defendant Howey-Fox owed fiduciary duties to her client, including that of utmost 

good faith and undivided loyalty in protecting Robinson’s best interests.  Defendant 

Howey-Fox breached her duty of undivided loyalty by subordinating Robinson’s interests 

to her personal interests in avoiding a potential malpractice suit. Appellant Robinson 

respectfully requests this Court reverse the lower court’s granting Defendant Howey-

Fox’s motion for summary judgment and remand the case for a jury trial on the merits. 

  Respectfully submitted this 30th day of November 2018.     
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