


































































































In determining Celestine's plea was knowing and voluntary, the 

circuit court considered his educational background; he was not under 

the influence of alcohol or drugs; he was read the charge; he was advised 

of the maximum penalty and his Boykin rights; he acknowledged he 

understood his rights, the offense, and the maximum penalty; he 

indicated he had sufficient time to discuss this matter with his lawyer; 

and he was satisfied with the representation he received. SR: 1005-06. 

The circuit court took into account that, when Celestine entered his 

guilty plea, he referenced receiving a "benefit of the bargain" and the 

circuit court explained the effect of an Alford plea. SR: 1006. Celestine 

then acknowledged he was waiving his Boykin rights and acknowledged 

he wished to plead guilty pursuant to Alford. SR: 1006. Finally, the 

circuit court considered that Celestine stated he understood that the 

circuit court was not bound by the plea agreement, including the 

sentencing recommendation. SR: 1006. The circuit court thoroughly 

evaluated the totality of the circumstances in determining Celestine's 

plea was knowingly and voluntarily made and this Court should uphold 

its decision. 

Celestine's personal characteristics also support the assertion that 

he entered his plea of guilty knowingly, voluntarily, and without 

misapprehension of fact or coercion. Celestine was 33 years old when he 

entered the plea. SR:743 . Celestine was familiar with the crimina l 

justice system, having plead guilty, in a case arising out of the same 
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facts and circumstances here, to possession of a firearm by a prohibited 

person in federal court. SR:762, 914. Celestine was represented when 

he pled guilty, and attorney Elizabeth Regalado 11 provided competent 

assistance of counsel in making his decision to accept the plea 

agreement. 12 The plea agreement contained a recitation of the maximum 

possible penalty and Celestine was advised of his maximum penalty at 

his arraignments and change of plea hearing. SR:744-45, 747,857,913, 

981. The length of time between the advisement of rights and entering of 

the plea of guilty was brief as Celestine was advised of and confirmed he 

understood his rights minutes before pleading guilty. SR:44-48. 

Celestine's personal characteristics support the assertion that his plea 

was voluntary. 

On appeal, Celestine argues his "undisputed mental illness casts 

significant doubt as to the knowing and voluntary nature of the plea, 

thus weighing strongly in favor of withdrawal." AB:25 (citing State v. 

Engelmann, 541 N.W.2d 96 (S.D. 1995)). 

In Engelmann, this Court held that the circuit court abused its 

discretion by refusing to allow the defendant to withdraw his Alford plea 

because Engelmann's decision-making ability was significantly impaired 

by a serious mental disorder, of which his attorney and the circuit court 

11 It appears Ma tthew Mira bella, Celestine's a ppellate counsel, was also 
his attorney at his trial for a period of time. SR:977. 
12 The question of whether the circuit court violated Celestine's rights by 
d enying his request to proceed pro se will be addressed later. 
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were unaware. Engelmann, 541 N.W.2d at 103. Engelmann asserted he 

did not completely apprehend the details of the plea he entered. Id. at 

99. To confirm this assertion, he offered evidence that he was diagnosed 

with "a serious mental illness." Id. at 99-100. At the time Engelmann 

entered his plea, he was taking an anti-depressant and a minor 

tranquilizer. Id. The State's psychiatrist noted that Engelmann's ability 

to think would have been "blunted." Id. Engelmann's assertion, coupled 

with evidence, led this Court to hold that his "serious mental disorder 

was not a frivolous excuse." Id. at 103. 

Here, although Celestine suffered from m ental illness, he was 

found competent to face the criminal proceedings against him. SR:603 

(confidential). Further, there was no question that "the circuit court 

acknowledged and was acutely aware of Celestine's significant mental 

health issues." AB:26. While Celestine experienced hallucinations in the 

past, there is no evidence Celestine was experiencing a blunted or altered 

mental state when he entered his Alford plea. Prior to entering his plea, 

Celestine was informed of and waived his constitutional and statutory 

rights. Celestine confirmed he understood his plea a greement and no 

other promises were made to secure his plea. SR:746. The record 

confirmed Celestine's plea wa s knowingly and voluntarily made. 

2. Celestine did not assert actual innocence. 

"Self-serving testimony in which a d efendant proclaims his 

innocence is not a persuasive basis for a llowing a d efendant to withdraw 
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his guilty plea." Alvarez, 2022 S.D. 66, ,r 27, 982 N.W.2d at 18 (quoting 

Ceplecha, 2020 S.D. 11, ,r 53, 940 N.W.2d at 697). This is especially 

trne when, in the absence of "a compelling explanation[,]" the defendant 

makes a belated challenge to the factual basis for the plea. Kvasnicka, 

2016 S.D. 2, ,r 13,873 N.W.2d at 710 (quoting United States v. Peterson, 

414 F.3d 825,827 (7th Cir. 2005) ("[A] motion that can succeed only if 

the defendant committed perjury at the plea proceedings may be rejected 

out of hand unless the defendant has a compelling explanation for the 

contradiction.")). 

The circuit court reviewed Celestine 's claim of "actual innocence" 

as a ground for withdrawing his plea and held Celestine "doesn't in any 

way suggest or set forth any facts suggesting he is innocent. It's just a 

conclusionary statement saying that he's asserting that." SR: 1007 

(citing State v. Caplecha, 2020 S.D. 11, 940 N.W.2d 682). The circuit 

court correctly h eld Ce lestine 's conclusionary claim was not a fair and 

just reason to allow Celestine to withdraw his plea. 

Moreover, the contradictory nature of his sta tements puts the 

circuit court in the precarious position of a ccepting an admission of 

perjury as a basis for withdrawal, something this Court has justifiably 

decried. See Kvasnicka, 2016 S.D. 2, ,r 18, 873 N.W.2d a t 713 ("Lying to 

a plea-taking court does not support a fair and just reason for la te r 

withdrawing a guilty plea [.]"). The cir cuit court did n o t a buse it s 

disc retion in d enying Celes tine 's motion to withdraw his plea. 
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a) Celestine's arguments are without merit. 

On appeal, Celestine argues for the first time that he is innocent 

because he lacked the specific intent necessary to sustain the conviction. 

AB: 19-22. Celestine argues, without citing any caselaw, that his 

statements "were never of a political nature" and he was "already placed 

in jeopardy before a Pennington County jury[.]" AB: 22-2 3. 

Unlike his previous claims, Celestine failed to preserve this 

argument for appellate review. Celestine also failed to invoke plain error; 

thus, this Court could decline to review the issue. 13 State v. Gard, 2007 

S.D. 117, ,r 15,742 N.W.2d 257,261 (to preserve an issue for appellate 

review, "[t]he trial court must be given an opportunity to correct any 

claimed error before we will review it on appeal") (citation omitted). 

Regardless, the State will address Celestine's arguments. 

Celestine entered an Alford plea to attempted felony terrorist 

threat, in violation of SDCL 22-8- 13, which defines making a terrorist 

threat as 

Any person who threatens to commit a crime of violence, as 
defined by subdivision 22-1-2(9), or an act dangerous to 
human life involving any use of chemical, biological, or 
radioactive material, or any explosive or destructive device, 
with the intent to: 

( 1) Intimidate or coerce a civilian population; 

13 The State is not requesting or invoking plain error review on b ehalf of 
Defendant. See State v. Mulligan, 2007 S.D. 67, ,r 25,736 N.W.2d 808, 
818 (refusing to apply plain error review in the absence of a party's 
request). See id. ("As a general rule, an appellate court may r eview only 
the issues specifically raised and argued in an appellant's brief." (quoting 
United States v. Simmons, 964 F.2d 763, 777 (8th Cir. 1992))). 
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(2) Influence the policy or conduct of any government or 
nation; 

(3) Affect the conduct of any government or nation; or 
(4) Substantially impair or interrupt public 

communications, public transportation, common 
carriers, public utilities, or other public services 
is guilty of making a terrorist threat. 

SR:821. It is not a requirement of SDCL 22-8-13 that Celestine's threats 

be of a political nature nor is it a requirement that there be corroborating 

evidence to support Celestine's intent to have a political impact. At 

Celestine's change of plea hearing, his attorney provided a factual basis 

for his plea stating: 

On or about June 30th, Celestine was contacted by the FBI 
as well as members of local law enforcement here in 
Pennington County. They did so because they had received 
a report of some concerning behavior regarding trying to 
purchase a gun. When they contacted Mr. Celestine, they 
became aware that he had recently purchased a rifle that 
had capabilities of shooting at long distance. They found a 
number of other things including bullets and human shaped 
targets. 

During the course of that conversation Mr. Celestine 
expressed that he had a plan to shoot President Trump when 
he had come to visit a couple days later [] in July of 2020. 

I think the State would argue at trial ... that any attempts 
to an assassinate a governmental figure could influence 
policy or the conduct of the government or nation and so I do 
think that, given the totality of the facts, the State has a 
substantial likelihood of being successful in the trial. 

SR:746-48. The parties and the circuit court agreed a sufficient factual 

basis existed. SR:749-50. 

Celestine cites to Bottoms to support his position that withdrawal 

of his plea should have been permitted. AB: 19-21 (citing Bottoms v. 
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Commonwealth, 281 Va. 23, 704 S.E.2d 406 (2011)). In Bottoms, the 

Virigina Supreme Court held the circuit court erred in not permitting 

Bottoms to withdraw his guilty because there was evidence Bottoms 

learned of the availability of his defense only after his new counsel had 

performed additional research. Bottoms, 281 Va. at 36. 

On appeal, Celestine argues his primary defense at trial was that 

he lacked the required specific intent element of the statute. AB: 19. 

Unlike Bottoms where the defense was discovered after the plea of guilty 

was made, Celestine asserted defense was argued previously, including 

at his jury trial. 

As for Celestine's double jeopardy claim, it is well-settled that "[a] 

state may not put a defendant in jeopardy twice for the same offense." 

State v. Rose, 2024 S.D. 56, ,r 26, 12 N.W.3d 127, 135 (quoting State v. 

Delfs, 396 N.W.2d 749,751 (S.D. 1986)). In a jury trial, jeopardy 

attaches when the jury is impaneled and sworn. Id. (citation omitted). 

Determining that jeopardy has attached is only the first step in analyzing 

whether the Double Jeopardy Clause bars a retrial. Id. (citation omitted). 

Where the action has not concluded in a final judgment, a retrial is 

not automatically precluded. 

Because of the variety of circumstances that may make it 
necessary to discharge a jury before a trial is concluded, and 
because those circumstances do not invariably create 
unfairness to the accused, his valued right to have the trial 
concluded by a particular tribunal is sometimes subordinate 
to the public interest in affording the prosecutor one full and 
fair opportunity to present his evidence to an impartial jury. 
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Yet in view of the importance of the right, and the fact that it 
is frnstrated by any mistrial, the prosecutor must shoulder 
the burden of justifying the mistrial if he is to avoid the 
double jeopardy bar. 

Id. ,r 27, 12 N.W.3d at 135 (quoting Delfs, 396 N.W.2d at 751). 

Celestine consented to the circuit court granting a mistrial due to 

jury's inability to reach a verdict. SR:285-86, 289-90. Consent to a 

mistrial defeats any double jeopardy claim. Because the jury was unable 

to reach a unanimous verdict, there was manifest necessity for a new 

trial. Therefore, Celestine was not placed in double jeopardy. 

3. Celestine's motion was not unreasonably delayed. 

Celestine pled guilty pursuant to Alford on November 13 , 2024. 

SR:741-51. On November 20, 2024, a court services officer emailed the 

circuit court that Celestine informed her he wanted to withdraw his plea. 

SR:753 . On December 3, 2024, twenty days after his plea was entered, 

Celestine filed a motion to withdraw his Alford plea. SR:755-57. The 

State opposed the motion. SR:758-66. The circuit court stated Celestine 

"didn't wait very long" so that "favors Mr. Celestine." SR: 1000-16 . The 

short period of delay does not weigh against him. 

4. Celestine received competent assistance of counsel. 

Celestine provided no substantial argument on how he received 

incompetent counsel. See generally AB. Because Celestine offered 

nothing in furtherance of showing his counsel was incompetent, h e failed 

to meet his burden to produce a fair and just r eason for allowing 

withdrawal. Furthermore, the circuit court observed, based on 
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Celestine's representation during his first trial, subsequent motions 

practice, and the plea agreement, he received "extremely competent 

representation." SR: 1007-08. Instead, Celestine's argument is that his 

right for self-representation was violated. SR:756. 

After a mistrial based on a hung jury, Celestine first requested to 

represent himself. SR: 145, 967, 1001. Celestine advised the court he 

believed he was best suited to represent himself in further proceedings. 

SR:967. The circuit court stated that it heard testimony regarding 

Celestine's mental health at his trial and commented: 

while a defendant has the absolute right to represent himself 
badly upon a knowing and intelligent waiver of his right to 
assistance of counsel, this Court, relying on the Indiana 
versus Edwards case, found that coupled with his diagnosed 
mental illness, Mr. Celestine's bizarre understanding of his 
rights, especially, especially coupled with his desire to 
oppose dismissal of the action, rendered hm not competent 
to conduct this trial. 

SR:969-70, 1001-02 (citing Indiana v. Edwards, 554 U.S. 164 

(2008)). As the circuit court stated, Edwards held "the 

Constitution permits states to insist upon representation by 

counsel for those competent enough to stand trial but who still 

suffer from severe mental illness to the point where they are not 

competent to conduct trial proceedings by themselves." SR: 1001 

(citing Edwards, 554 U.S. 164). 

From September 2023 to July 2024, Celestine sent four 

letters to the circuit court requesting to represent himself with the 

assistance of standby counsel; the circuit court denied each 
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request. SR:521, 522,546,547,559,601, 1002. The circuit court 

held "a change of heart, once again, runs contra to a knowing and 

voluntary waiver and constitutes waflling." SR:559, 1003. On 

July 30, 2024, Celestine's competency evaluation deemed him 

competent to stand trial. See SR:603-43 (sealed). The circuit 

court remarked that reading the evaluation "reinforced its decision 

to not allow him to represent himselfl.]" SR:871-73, 1003-04. 

The circuit court "further note[d] that [] Celestine never sought an 

intermediate appeal on his denial for self-representation and then on 

November 13, 2024, which was the date for[] Celestine's second trial, he 

pled guilty pursuant to an Alford plea and a non binding plea agreement." 

SR: 1004. By pleading guilty, "Celestine waived all non-jurisdictional 

defects that transpired in this case." SR: 1004 (citing State v. Anderson, 

417 N.W.2d 403 (S.D. 1988)). 

Here, the circuit court did not abuse its discretion in denying 

Celestine's right to self-representation. The circuit court properly relied 

on Edwards in holding that due to Celestine's mental illness, he was 

competent to stand trial but was not competent to represent himself. 

See United States v. Reed, 668 F.3d 978 (8th Cir. 2012). 

Because Celestine received "extremely competent representation[,]" 

this is not a fair and just reason for withdrawing his plea. 
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5. Withdrawal will prejudice the prosecution. 

The circuit court remarked the plea was entered on the first day of 

trial, but it had advanced notice of the plea agreement; therefore "there 

was no judicial resources wasted on calling a jury." SR: 1008. However, 

the circuit court found "the State ma(de) a compelling argument in its 

submission that as this matter drags out, it would be more difficult to 

locate and subpoena witnesses." SR: 1008. The State agrees. 

Assuming arguendo this Court finds the circuit court's arguments 

to be speculative, this Court has held the absence of prejudice is not 

determinative. See Schmidt, 2012 S.D. 77, ,i 23, 825 N.W.2d at 896 (The 

"absence of prejudice to the prosecution, by itself, is insufficient to 

mandate permission for withdrawal of a guilty plea."). 

6. Withdrawal would waste judicial resources. 

Overturning the circuit court's denial of the motion to withdraw 

and permitting Celestine to go to trial would waste judicial resources. 

Celestine admitted to attempting to make a threat of felony terrorism 

under SDCL 22-8-13. SR:507. Granting him a trial out of his mere 

desire to have one would needlessly waste judicial resources. 
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CONCLUSION 

Celestine's motion to withdraw his Alford plea is based on his post­

plea dissatisfaction. The record demonstrates that his plea was knowing, 

voluntary, and supported by a sufficient factual basis. He was advised of 

his constitutional rights and confirmed he understood he was waiving 

those rights. Celestine's conclusory assertions do not constitute a "fair 

and just" reason for withdrawal under SDCL 23A-27-1 l. 

Permitting withdrawal under these circumstances would 

unde rmine the integrity of plea agreements, prejudice the State, and 

waste judicial resources. The circuit court carefully considered the 

totality of the circumstances and acted well within its discretion. 

For these reasons, the State respectfully requests that this Court 

affirm the circuit court's denial of Celestine's motion to withdraw his 

Alford plea and uphold the judgment of conviction. 

Respectfully submitted, 

MARTY J. JACKLEY 
ATTORNEY GENERAL 

/s/ Renee Stellagher 
Renee Stellagher 
Assistant Attorney Gen eral 
1302 East Highway 1889, Suite 1 
Pierre, SD 57501-8501 
Telephone : (605) 773-32 15 
Email: atgs ervice@state .sd.us 
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IN THE SUPREME COURT 

OFTHE 

STATE OF SOUTH DAKOTA 

STATE OF SOUTH DAKOTA, 

Plaintiff and Appellee, 

vs. 

LUCIAN CELESTINE, 

Defendant and Appellant. 

PRELIMINARY STATEMENT 

No. 31116 

In an attempt to avoid repetitive arguments, Defendant and Appellant, 

Lucian Celestine (hereinafter "Celestine"), will limit discussion to the issues that 

need further development or argument. Any matter raised in Celestine's initial 

brief, but not specifically mentioned herein, is not intended to be waived. 

Celestine will attempt to avoid revisiting matters adequately addressed in the 

initial appellant's brief. 

The brief of Plaintiff and Appellee, the State of South Dakota, is referred to 

as "SB." All citations will b e followed by the appropriate page number. Celestine 

relies upon the Jurisdictional Statement, Statement of Legal Issue, Statement of 
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the Case, and Statement of Facts presented in his initial appellant brief, filed with 

this Court on December 8, 2025. 

ARGUMENT 

I. THE CIRCUIT COURT ABUSED ITS DISCRETION BY 
DENYING CELESTINE'S MOTION TO WITHDRAW HIS 
ALFORD PLEA. 

A. There are no pehury concerns associated with Celestine's plea or motion to 
withdraw. 

The State claims that Celestine's motion to withdraw his plea "puts the 

circuit court in the precarious position of accepting an admission of perjury as a 

basis for withdrawal, something this Court has justifiably decried." SB 13. 

Notably, the State neither indicates what statements it believes Celestine made 

nor how any alleged statements are inconsistent. Id. 

The State is correct that "[l]ying to a court is a not a 'fair and just reason' 

for allowing a plea to be withdrawn." See State v. Kvasnicka, 2016 S.D. 2, , 12,873 

N.W.2d 705, 710; SB 13. However, the record is clear that Celestine never lied to 

the circuit court in entering his plea. See generally COP. 

Celestine entered an Alford plea. COP 5-6. " The so-called 'Alford plea' is 

nothing more than a guilty plea entered by a defendant who either: 1) maintains 

that he is innocent; or 2) without maintaining his innocence, 'is unwilling or 

unable to admit' that he committed ' acts constituting the crime."' State v. 

Nachtigall, 2007 S.D. 109,, 5, 741 N.W.2d 216,219 (quoting United States v. 

Tunning, 69 F.3d 107, 110 (6th Cir. 1995)). At the change of plea hearing, Celestine 
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neither made statements establishing his factual guilt nor statements about the 

facts of this case whatsoever. See generally COP. There is no contradiction when 

there are no statements. Therefore, any suggestion of perjury by the State is 

unfounded. 

B. Celestine maintained his innocence throughout this case and never wavered 
from it. 

The State claims " [ o ]n appeal, Celestine argues for the first time that he is 

innocent because he lacked the specific intent necessary to sustain the 

conviction." SB 14. This is not true. At Celestine's initial appearance in 2020, he 

demanded a jury trial on the allegation. IA 6. In 2023, Celestine faced a 

Pennington County jury and specifically asserted his innocence of the statute's 

specific intent requirement. JT2 159, 163-65, 169. In late 2024, at the change of 

plea hearing, the Alford plea itself was not an admission of guilt. Celestine's 

assertion of innocence persisted for five years before the Appellant's brief was 

filed. 

C. The specific intent requirement ofSDCL 22-8-13 cannot be ignored. 

The State claims that "[i]t is not a requirement of SDCL 22-8-13 that 

Celestine's threats be of a political nature nor is it a requirement that there be 

corroborating evidence to support Celestine's intent to have a political impact." 

The plain language of the statute states otherwise. SDCL 22-8-13 reads as follows: 

Any person who threatens to commit a crime of violence, 
as defined by subdivision 22-1-2(9), or an act dangerous to 
human life involv ing any use of chemical, biological, or 
radioactive material, or any explosive or destructive device, 
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with intent to: 

(1) Intimidate or coerce a civilian population; 
(2) Influence the policy or conduct of any government 

or nation; 
(3) Affect the conduct of any government or nation; or 
(4) Substantially impair or interrupt public communications, 

public transportation, common carriers, public utilities, 
or other public services; 

is guilty of making a terrorist threat. A violation of this section 
is a Class 5 Felony. 

(emphasis added). 

The statute is unambiguous: a threat alone will not sustain a conviction. 

Furthermore, the statute is also specific that it requires politically based 

intentions. At tr ial, the circuit court granted defense's motion for judgment of 

acquittal precluding the State from arguing a theory of guilt under SDCL 22-8-

13(1), and the State conceded it could not reasonably argue a theory of guilt 

under SDCL 22-8-13(4). JTl 121; JT2132-33. 

The remaining subsections, SDCL 22-8-13(2) and 22-8-13(3), both require a 

politically based intention. The record, and jury's inability to convict, reveal 

Celestine never had politically motivated intention. Black's Law Dictionary 

defines the term "political" as " Of, relating to, or involving politics; pertaining to 

the conduct of government." POLITICAL, Black's Law Dictiona ry (12th ed. 

2024). SDCL 22-8-13(2) and 22-8-13(3) require specific intention, accompanying 

the alleged threat, to influence or affect the conduct of government. Therefore, 

Celestine respectfully disagrees with the State's argument and maintains that 
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Celestine's threats must be specifically politically motivated. A threat alone is not 

sufficient. 

D. No preiudice to the prosecution resulted from Celestine's motion to withdraw 
his plea. 

The State cited to the circuit court's statement at the motion to withdraw 

hearing that "the State makes a compelling argument in its submission that as 

this matter drags out, it would be more difficult to locate and subpoena 

witnesses." SB 20; MH310. In its Appellee Brief, the State writes "the State 

agrees" without further articulation of prejudice. SB 20. 

As explained in Appellant's initial brief, this matter was pending for 

exactly three years before it proceeded to jury trial, and the State neither had, nor 

articulated, any difficulty producing its witnesses and its evidence. Furthermore, 

the date of the change of plea hearing, November 13, 2024, was the same date 

that the second trial was scheduled to commence. SH9 3-4. The State was ready 

to commence a second trial and at no point indicated any difficulty in procuring 

its witnesses. PTC3 2-16. The State correctly noted " the absence of prejudice is 

not determinative" in the withdrawal analysis. SB 20. As the State tacitly 

recognized, there is no prejudice in this record to discuss. And while the absence 

of prejudice may not be determinative, it certainly weighs in Celestine's favor. 
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CONCLUSION 

For the aforementioned reasons, authorities cited, and upon the settled 

record, Appellant respectfully requests this Court vacate and remand for the 

opportunity to withdraw his Alford plea. 

Respectfully submitted this 17th day of February, 2026. 

/s/ Matthew Mirabella 
Matthew R. Mirabella 
South Dakota Office of Indigent Legal Services 
PO Box 88237 
Sioux Falls, SD 57109 
matthew.mirabella@state.sd.us 

ATTORNEY FOR APPELLANT 

CERTIFICATE OF COMPLIANCE 

1. I certify that the Appellant's Reply Brief is within the limitation provided 
for in SDCL 15-26A-66(b) using Book Antiqua typeface in 12-point type. 
Appellant' s Reply Brief contains 1,493 words. 

2. I certify that the word processing software used to prepare this brief is 
Microsoft Word. 

Dated this 17th day of February, 2026. 

ls/Matthew Mirabella 
Matthew R. Mirabella 
South Dakota Office of Indigent Legal Services 
PO Box 88237 
Sioux Falls, SD 57109 
matthew.mirabella@state.sd.u s 

ATTORNEY FOR APPELLANT 
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